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(i)

QUESTIONS PRESENTED

1. Whether deceptive conduct that significantly
contributes to a defendant’s acquisition of monopoly
power violates Section 2 of the Sherman Act.

2.  Whether deceptive conduct that distorts the
competitive process in a market, with the effect of
avoiding the imposition of pricing constraints that
would otherwise exist because of that process, is
anticompetitive under Section 2 of the Sherman Act. 



(ii)

PARTIES TO THE PROCEEDING

Petitioner is the Federal Trade Commission.
Respondent, who was the petitioner in the court of
appeals below, is Rambus Incorporated.
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   1  Section 16(a)(3) of the FTC Act provides, inter alia, that where
(as is the case here) the Commission has been represented in the
court of appeals by its own attorneys, it may be represented in like
manner before this Court if the Solicitor General declines to file a
petition for certiorari.  15 U.S.C. 56(a)(3).  The Commission has
exercised this authority on only three prior occasions.  See FTC v.
Ind. Fed’n of Dentists, 476 U.S. 447 (1986); FTC v. Superior Court
Trial Lawyers Ass’n, 493 U.S. 411 (1990); FTC v. Schering-Plough
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In the Supreme Court of the United States
________________________

No._______

FEDERAL TRADE COMMISSION,
PETITIONER

v.
RAMBUS INCORPORATED

________________________

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

_____________________

PETITION FOR A WRIT OF CERTIORARI

The Federal Trade Commission, pursuant to
Section 16(a)(3) of the Federal Trade Commission
Act (FTC Act), 15 U.S.C. 56(a)(3), respectfully peti-
tions for a writ of certiorari to review the judgment of
the United States Court of Appeals for the District of
Columbia Circuit.1
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Corp., 548 U.S. 919 (2006).  The Commission does so here because
it believes that the decision below will have exceptionally serious
adverse consequences for enforcement of the antitrust laws.

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-
26a) is reported at 522 F.3d 456.  The order denying
the Commission’s petition for rehearing en banc (Pet.
App. 380a-381a) is unreported.  The Commission’s
opinions on liability (Pet. App. 27a-263a) and remedy
(Pet. App. 264a-360a), the Commission’s final order
to cease and desist (Pet. App. 361a-379a), and the
initial decision of the administrative law judge (Pet.
App. 387a-979a) will be reported at 143 F.T.C. ___. 

JURISDICTION

The judgment of the court of appeals was entered
on April 22, 2008.  A timely petition for rehearing en
banc was denied on August 26, 2008.  The jurisdic-
tion of this Court is invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Relevant portions of Section 2 of the Sherman Act,
15 U.S.C. 2, and Section 5 of the FTC Act, 15 U.S.C.
45, are set forth in an appendix to this petition.  Pet.
App. 382a-386a.
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   2  A “standard” is a “set of technical specifications which either
does, or is intended to, provide a common design for a product or
process.”  See 2 Herbert Hovenkamp, Mark D. Janis & Mark A.
Lemley, IP and Antitrust § 35.1a at 35-3 (2002).

STATEMENT

Rambus Incorporated (Rambus), a developer of
computer memory technologies, is a monopolist.
This case concerns Rambus’s scheme to acquire
monopoly power by deceiving the Joint Electronic
Device Engineering Council (JEDEC) – a private
standard-setting organization (SSO) – about Ram-
bus’s patent interests in technologies that JEDEC
was considering for inclusion in industry-wide
standards for computer memory technology, and
Rambus’s secret efforts to refine its patents to read
on new JEDEC standards.2  Rambus’s conduct
distorted the competitive process of choosing among
alternative technologies for incorporation into
JEDEC standards, by depriving JEDEC of the ability
to assess the costs and benefits of those alternatives.
It also prevented JEDEC from insisting that Rambus
offer licenses on reasonable and non-discriminatory
(RAND) terms as a precondition for the selection of
its technology.  As a result of JEDEC’s unknowing
selection of technologies in which Rambus was able
to assert patent rights, Rambus acquired monopoly
power in four technology markets.  Rambus waited to
assert its patent interests until the new standards
had been widely implemented.  Then, Rambus
demanded stiff royalties from makers of the great
majority of computer memory chips.

1.  Standards have long played an important role
in the Nation’s economy.  They encourage manufac-
turers to introduce new technologies and facilitate
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the production and sale of interoperable products,
particularly in high-technology industries.  See
generally Mark A. Lemley, Intellectual Property
Rights and Standard-Setting Organizations, 90 Cal.
L. Rev. 1889, 1896-1898 (2002).  Without standards,
the procompetitive benefit of sophisticated products
and devices that work together – even when pro-
duced by different manufacturers – would be lost.
See Daniel G. Swanson & William J. Baumol,
Reasonable and Nondiscriminatory (RAND) Royal-
ties, Standards Selection, and Control of Market
Power, 73 Antitrust L. J. 1, 3 (2005).  SSOs often
include both manufacturers that intend to practice
the standards and firms like Rambus, which develop
and license technologies. 

Private standard-setting is a competitive process. 
Ex ante – i.e., before a standard has been adopted –
there often are technological alternatives.  SSO
members commonly choose among several technol-
ogies offered by proponents vying for inclusion in the
standard. See Joseph Farrell, John Hayes, Carl
Shapiro & Theresa Sullivan, Standard Setting,
Patents, and Hold-Up, 74 Antitrust L.J. 603, 609
(2007).  Moreover, rates that patent holders will
charge after participants choose a standard can be
negotiated ex ante.  Without an opportunity for ex
ante negotiation, and in the absence of commitments
by patent holders to charge RAND rates, those who
practice the standard are vulnerable to later exploi-
tation or “hold-up.”  This concern exists where, as
here, high switching costs make alternative technol-
ogies impracticable.  See George S. Cary, Larry C.
Work-Dembowski & Paul S. Hayes, Antitrust Impli-
cations of Abuse of Standard-Setting, 15 Geo. Mason
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   3  See Mark A. Lemley, Intellectual Property Rights and
Standard-Setting Organizations, 90 Cal. L. Rev. 1889, 1905-1906
(2002); U.S. Department of Justice and Federal Trade
Commission, Antitrust Enforcement and Intellectual Property
Rights: Promoting Innovation and Competition, at 47-53 (Apr.
2007), available at http://www.usdoj.gov/atr/public/hearings/ip/
222655.pdf.

L. Rev. 1241, 1259-1260 (2008); Farrell et al., supra,
at 607.

Because of the potential for hold-up to extinguish
the benefits of ex ante competition, many SSOs
disfavor patented technologies and – like JEDEC –
protect against hold-up and associated supra-
competitive royalties by requiring patent holders to
agree ex ante to charge RAND rates.3  By imposing
such constraints ex ante, SSOs ensure that the royal-
ties charged by patent holders ex post – i.e., after
industry participants have chosen a standard and
taken steps to implement it – are limited to rates
commensurate with what they could have negotiated
when they still faced competition from alternative
technologies.  See Cary et al., supra, 1254-1255,
1259-60.  A RAND requirement thus preserves the
benefits of competition by ensuring that patent hold-
ers cannot secure the ability to charge monopoly
prices.  In the present case, Rambus’s deceptive con-
duct thwarted JEDEC’s procompetitive policies and
undermined the competitive process of technology
selection.  See Farrell et al., supra, at 609 (“Deceiv-
ing buyers or keeping them in the dark about the
terms on which a technology will be available
subverts the competitive process” to become a stan-
dard, which can lead to the “inefficient acquisition of
market power that harms consumers.”).



6

2.  Rambus joined JEDEC in late 1991, when
JEDEC was working on standards for a widely used
form of memory – synchronous dynamic random
access memory or “SDRAM.”  Pet. App. 87a-88a.
Rambus understood that “‘[t]he job of JEDEC is to
create standards which steer clear of patents which
must be used to be in compliance with the standard
whenever possible.’” Id. at 115a (quoting Rambus’s
representative to JEDEC).  But starting soon after it
joined, Rambus pursued a strategy, supported by
Rambus’s most senior executives, that was designed
to subvert those goals.  Id. at 91a-104a.

JEDEC rules prohibit the inclusion of patented
technologies in standards without prior assurances
that a patent holder will license its technology on
RAND terms.  Id. at 114a.  The rules ensure that ex
post royalty terms will be comparable to those that
could be negotiated ex ante, when there was
competition among alternative technologies.  Ram-
bus, however, avoided those constraints.  It led
JEDEC to believe not only that it had no patent
interests in technologies that JEDEC was debating
for inclusion in the standards, but also that it was
not seeking such patents.  Id. at 33a-34a.  As the
Commission found, Rambus’s deceptive course of con-
duct included several elements:

Rambus sat silently when other members
discussed and adopted technologies that
became subject to Rambus’s evolving patent
claims.  Rambus voted and commented on
inclusion of [two specific technologies] without
revealing that it was seeking patent coverage
of those technologies, despite language on the
ballot that called for disclosure of relevant
patents.  Rambus twice evaded direct questions
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about its patent portfolio, coupling a
nonresponsive answer with a reminder that it
previously had disclosed a patent (which
lacked any claims then relevant to JEDEC’s
work).  Rambus even provided JEDEC with a
list of its patents that omitted the one patent
Rambus believed covered JEDEC’s work.

Id. at 136a-137a.  Rambus also pursued a strategy of
attending JEDEC standard-setting proceedings and
using information about those discussions in order to
perfect its patent rights:

Rambus was engaged in a program of amend-
ing its applications to develop a patent port-
folio that would cover JEDEC’s standards.
Rambus made full use of information gleaned
from its JEDEC participation to accomplish
this objective.

Id. at 137a.  Through a succession of amendments to
divisional and continuation applications that related
back to a 1990 patent application, Rambus ensured
that subsequently issued Rambus patents would
cover four specific technologies that JEDEC
discussed and ultimately selected for inclusion in
industry-wide standards.  Id. at 88a-104a.

Ultimately, JEDEC selected technologies over
which Rambus was able to assert patent rights.  Id.
at 104a.  It did so unknowingly, however, because it
was ignorant of Rambus’s patent interests and its
secret efforts to acquire relevant patent rights.  Id. at
129a-135a.  Thus, JEDEC had no opportunity to
weigh the cost of obtaining a license from Rambus in
assessing alternative technologies.  Nor, for the same
reasons, could JEDEC preserve the benefits of ex
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ante competition and protect against ex post hold-up
by obtaining a RAND commitment.  Id. at 138a-140a,
150a-153a, 187a-190a.

Carrying out its strategy, Rambus did not disclose
its patent interests while it was a member of
JEDEC, or even for some time thereafter.  Rather, it
waited until industry members had become “locked-
in” to the newly adopted standards because of the
cost and delay of switching to alternatives.  As Ram-
bus’s CEO explained to management, the strategy
was to wait until industry members find that “get-
ting around [Rambus patents] will be either extreme-
ly difficult or impossible.”  Id. at 103a-104a.  Thus,
because of Rambus’s conduct, the ex ante competitive
process for selecting technologies did not work:
JEDEC could not enforce its rules against standard-
izing patented technologies without receipt of a
RAND commitment.  Having thwarted ex ante com-
petition in this fashion, Rambus obtained unlawful
monopoly power, and was able to, and did, demand
supracompetitive royalties from those practicing the
standard.  Id. at 153a, 190a-211a, 218a-219a, 224a-
225a.

3.  The Federal Trade Commission issued a three-
count administrative complaint in June 2002 which
charged Rambus with (1) monopolization in four
SDRAM technology markets, (2) attempted mono-
polization, and (3) engaging in unfair methods of
competition, all in violation of Section 5 of the FTC
Act, 15 U.S.C. 45.  Pet. App. 45a.  The complaint
alleged that Rambus had engaged in a pattern of
anticompetitive and exclusionary conduct comprising
Rambus’s failure to disclose that it was “actively
working to develop” patents covering these technolo-
gies and “other bad-faith, deceptive conduct” that
conveyed a “materially false and misleading impres-
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sion” that it had no intellectual property rights in the
relevant technologies.  Id. at 45a-46a.  

An administrative law judge (ALJ) rendered an
initial decision and proposed order dismissing the
complaint.  Pet. App. 387a-879a.  In July 2006, after
conducting a de novo review of the entire record,
including the ALJ’s initial decision, the Commission
issued its decision on liability.  Id. at 27a-263a.
Drawing on the standard of deception applicable
under Section 5 of the FTC Act, the Commission set
aside the ALJ’s findings and conclusions other than
those it specifically adopted.  Id. at 59a, 73a-75a.
Applying Section 2 of the Sherman Act, the Commis-
sion held that Rambus’s course of deceptive conduct
was “exclusionary,” and that it “contributed signif-
icantly” to Rambus’s acquisition of monopoly power
in the relevant technology markets.  Id. at 34a, 139a-
140a (footnotes omitted). 

Addressing the ex ante competition in which alter-
native technologies are considered in the standard-
setting process, the Commission explained that an
SSO cannot make a fully informed analysis of
technological alternatives without accurate informa-
tion about patent interests in technologies that the
SSO is debating for inclusion.  Id. at 84a.  The
Commission found that such information protects
users of the standard against ex post “hold-up,”
either by guiding the SSO to a less costly alternative,
or by allowing for an ex ante RAND commitment and
an opportunity for ex ante negotiations. Id. at 83a-
85a.  In the present case, the Commission found that
Rambus injured the ex ante competition among
alternative technologies by deceptively “with-
h[olding] information that would have been highly
material to the standard-setting process within
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   4  The Commission identified factors that supported this
possibility.  It found that alternative technologies were available
and viable, including several that had been presented to JEDEC
and some that major firms in the industry preferred.  Pet. App.
153a-154a.  After an extensive review of the competing tech-
nologies and Rambus’s claim that its own were superior or less
costly and would have been chosen even if Rambus had disclosed
its interests, the Commission also concluded that “Rambus ha[d]
not carried the burden of establishing its inevitability/superiority
defense.” Id. at 185a.

JEDEC.”  Id. at 139a.  Because the deception
“distort[ed] the selection of technologies and evade[d]
protections designed by [JEDEC] to constrain the
exercise of monopoly power,” id. at 80a, the Com-
mission ruled that Rambus’s deception was “not
competition on the merits” and therefore that it was
exclusionary for purposes of Section 2.  Id. at 86a,
140a, 145a-146a. 

Having concluded that Rambus engaged in decep-
tive conduct that harmed the relevant competitive
process, the Commission considered whether an
adequate causal link existed between the deceptive
conduct and Rambus’s acquisition of monopoly
power. Id. at 149a-159a.  The Commission recognized
that it was difficult to determine with certainty what
choices JEDEC would have made in the absence of
Rambus’s deception, but concluded that, in a hypo-
thetical “but for” world in which Rambus had not
engaged in deception, there were two possible out-
comes:  either (1) JEDEC would have selected alter-
native technologies,4 or (2) despite a bias against
patented technologies, JEDEC would have selected
Rambus technologies but, under JEDEC rules,
required Rambus to make RAND assurances ex ante,
thus preserving the benefits of competition from
alternative technologies and protecting industry



11

from patent hold-up ex post.  Id. at 150a-153a.  The
Commission therefore did not eliminate completely
the possibility that, if Rambus had disclosed its
patent interests and efforts to perfect those interests,
JEDEC might nevertheless have selected Rambus
technologies.  But, the Commission explained, “[n]o
matter what the specific outcome might have been,
the consequences of incorporating Rambus’s patented
technologies into the standards would have been
identified and weighed before the standards were
adopted, when Rambus’s technologies were competing
with the alternatives.”  Id. at 188a-190a (emphasis in
original).

On February 5, 2007, after supplementary brief-
ing and oral argument on the question of remedy, the
Commission issued an opinion on remedy (id. at
246a-360a) and a final order to cease and desist (id.
at 361a-379a).  The final order enjoined Rambus
from making misrepresentations to standard-setting
organizations, id. at 367a, and – for a period of three
years from the date of the order – barred Rambus
from collecting royalties for JEDEC-compliant pro-
ducts in excess of levels that the record suggested
would have been expected had Rambus adhered to
JEDEC’s disclosure policy and engaged in ex ante
negotiations with potential licensees, id. at 370a-
371a.

4.  The court of appeals granted Rambus’s petition
for review and vacated the Commission’s order.  Pet.
App. 5a, 26a.  The court of appeals wrote that it was
guided by two antitrust principles – first, to be con-
demned as exclusionary, the conduct of a monopolist
must have “anticompetitive effect” (i.e., it must harm
the “competitive process” and thereby harm consum-
ers); and second, the antitrust plaintiff – including
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the Government – bears the burden of proving the
anticompetitive effect of the challenged conduct.  Id.
at 13a.  

The court considered the Commission’s finding
that, in a hypothetical “but for” world in which
Rambus disclosed its patent interests and efforts to
perfect those interests, there would have been two
possible outcomes: JEDEC would have either (1)
chosen other, potentially non-patented technologies,
or (2) selected Rambus technologies anyway, but
with prior RAND commitments and an opportunity
for ex ante negotiations.  Ibid.  The court held that, in
failing to find which of these alternatives would have
occurred, the Commission had failed to make an
adequate finding that the deceptive course of conduct
had an anticompetitive effect.  Id. at 13a-14a, 19a,
20a.

The court of appeals based this holding on two
conclusions.  First, although it was willing to assume
that the first possibility (i.e., preventing the choice of
other, nonpatented technologies) would be “indeed
anticompetitive” (id. at 14a), the court emphasized
that the Commission had not found that this result
would necessarily have occurred.  Ibid.  Second, the
court of appeals concluded that the second possibility
(i.e., avoiding a RAND commitment) could not be
said to harm competition and therefore did not give
rise to a violation of Section 2.  Id. at 13a, 20a.

For the latter conclusion, the court of appeals
relied on its reading of NYNEX Corp. v. Discon, Inc.,
525 U.S. 128 (1998), which it viewed as controlling
authority.  Pet. App. at  20a.  According to the court
of appeals, under NYNEX “an otherwise lawful
monopolist’s use of deception simply to obtain higher
prices normally has no particular tendency to
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   5  Addressing possible further Commission proceedings under
Section 5 of the FTC Act, the court noted in dicta purported weak-
nesses in the evidence of deception (Pet. App. 20a-26a), but did not
make any determination whether the Commission’s factual
findings were supported by substantial evidence.  Of course, this
Court has held that the Commission’s findings that conduct is
deceptive under Section 5 of the FTC Act are entitled to great
deference.  See Ind. Fed’n of Dentists, 476 U.S. at 454; FTC v.
Colgate-Palmolive Co., 380 U.S. 374, 386 (1965).

exclude rivals and thus to diminish competition.”  Id.
at 16a.  Applying this reasoning, the court concluded
that the hypothetical possibility that Rambus’s
deception merely avoided a RAND commitment was
enough to insulate Rambus from Section 2 liability.
Id. at 20a.  As for the Commission’s reliance on the
Third Circuit’s decision in Broadcom Corp. v.
Qualcomm Inc., 501 F.3d 297 (3d Cir. 2007), which
had described the Commission’s ruling in the present
case as a “landmark” (id. at 311), the court of appeals
concluded that Broadcom either does not help the
Commission “in view of [the Commission’s] inability
to find that Rambus’s behavior caused JEDEC’s
choice,” or it “conflicts with NYNEX” to the extent it
“rested on a supposition that there is a cognizable
violation of the Sherman Act where a lawful
monopolist’s deceit has the effect of raising prices
(without an effect on competitive structure).”  Pet.
App. 19a.

The court of appeals vacated the final order to
cease and desist on these bases.5

REASONS FOR GRANTING THE PETITION

The court of appeals’ doubly erroneous approach
to the issue of causation and competitive effects in
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Section 2 monopolization cases greatly undermines
the ability of antitrust enforcement agencies to
prevent exclusionary practices that engender
monopolies and harm consumers.  First, the court of
appeals failed to recognize that the Commission had
fully satisfied the elements of Section 2 by showing
that Rambus had acquired monopoly power by
exclusionary conduct – that is, conduct other than
competition on the merits – and that such conduct
had made a significant contribution to the creation of
that power.  No more stringent showing of causation
is necessary to establish a Section 2 violation.
Second, the court of appeals erred in faulting the
Commission for failing to show that Rambus’s
deception had anticompetitive effects simply because
of uncertainty about which of two possible conse-
quences – namely, that JEDEC would have adopted
an alternative technology or it would have required a
RAND commitment – would have occurred but for
that misconduct.  In a case like this, the burden of
any uncertainty regarding the “but for marketplace”
falls on the defendant, not the Government.  Further,
the court of appeals ignored the Commission’s
detailed showing that Rambus’s misconduct had
seriously disrupted the competitive process in which
technologies compete for inclusion in industry
standards. 

The court of appeals compounded these errors
with respect to causation by failing to acknowledge
that deceptively avoiding imposition of a RAND
commitment – a commitment that is designed to
preserve the benefits of ex ante competition and
preclude “hold-up” when patented technologies that
are incorporated into a standard confer monopoly
power – represents consumer harm with which the
antitrust laws are properly concerned.  That error
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creates a conflict between the decision of the court
below and a recent ruling of the Third Circuit.

This case is an appropriate vehicle for the Court
to provide much-needed guidance on the appropriate
standard of causation and the scope of actionable
competitive harm in a Section 2 monopolization case
– matters that the Court has not previously ad-
dressed directly, and which are of great importance
to antitrust jurisprudence.  For purposes of its dis-
position of the case, the court of appeals accepted the
Commission’s findings regarding Rambus’s deception
in an industry standard-setting process, yet
announced sweeping rules that would immunize
such deception from antitrust liability in most
circumstances.  Those rulings not only deprive con-
sumers of the procompetitive benefits of properly-
conducted standard-setting, but also place undue
limitations on Section 2 claims generally.

I. THE COURT OF APPEALS ERRED IN ITS
CONCLUSIONS RESPECTING CAUSATION

1.  To prove unlawful monopolization under
Section 2, a plaintiff must establish two elements:
“(1) the possession of monopoly power in the relevant
market and (2) the willful acquisition or mainten-
ance of that power as distinguished from growth or
development as a consequence of a superior product,
business acumen, or historic accident.”  United
States v. Grinnell Corp., 384 U.S. 563, 570-571
(1966); see Verizon Commc’ns Inc. v. Law Offices of
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Curtis V. Trinko, LLP, 540 U.S. 398, 407 (2004);
Eastman Kodak Co. v. Image Tech. Servs., Inc., 504
U.S. 451, 481 (1992); Aspen Skiing Co. v. Aspen
Highlands Skiing Corp., 472 U.S. 585, 596 n.19
(1985).  In the present case, there is no dispute that
Rambus acquired monopoly power.  Pet. App. 12a.
The only question is whether Rambus engaged in
“exclusionary” conduct, Aspen Skiing, 472 U.S. at
605 & n.32, which had a sufficient causal connection
to the acquisition of monopoly power.  See Pet. App.
12a-13a.

In addressing the second required element, the
court of appeals stated that, in order to be deemed
“exclusionary,” the challenged conduct must have
“anticompetitive effect,” which the government has
the burden of establishing.  Id. at 13a.  As the court
viewed this burden, the Commission had to show
that Rambus’s deceptive conduct had resulted in
effects that are anticompetitive in comparison with
any possible alternative outcome.  Id. at 13a-14a.
Citing the Commission’s acknowledgment that one
possible outcome in the absence of deception was the
adoption of Rambus technologies with a RAND
commitment, and holding that the avoidance of a
RAND commitment is not “anticompetitive,” the
court of appeals concluded that “the Commission
failed to demonstrate that Rambus’s conduct was
exclusionary.”  Id. at 20a.

The court’s causation analysis – which would
effectively impose a strict “but for” causation test for
Section 2 cases – finds no support in this Court’s
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prior pronouncements.  On the contrary, as the Court
explained in Standard Oil Co. of California v. United
States: 

[T]o demand that bare inference be supported
by evidence as to what would have happened
but for the adoption of the practice that was in
fact adopted * * * would be a standard of proof,
if not virtually impossible to meet, at least
most ill-suited for ascertainment by courts.

337 U.S. 293, 309-310 (1949) (applying Section 3 of
the Clayton Act, 15 U.S.C. 14).  Antitrust scholars
and other appellate tribunals have voiced similar
concerns.  As Professors Areeda and Hovenkamp
have cautioned, “monopoly power will almost
certainly be grounded in part in factors other than a
particular exclusionary act.”  3 Phillip E. Areeda &
Herbert Hovenkamp, Antitrust Law ¶ 651g at 124
(3d ed. 2008) (Areeda & Hovenkamp).  Thus, they
explain, exclusionary conduct should include any
conduct other than competition on the merits, or that
is “necessary” to competition on the merits, that
“reasonably appear[s] capable of making a significant
contribution to creating or maintaining monopoly
power.”  Ibid.; see Barry Wright Corp. v. ITT
Grinnell Corp., 724 F.2d 227, 230 (1st Cir. 1983)
(Breyer, J.); United States v. Microsoft Corp., 253
F.3d 34, 78-79 (D.C. Cir. 2001) (en banc).

The Commission engaged in a careful causation
analysis in this case, fully in keeping with this
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   6  The Commission extensively reviewed Rambus’s claim that
JEDEC would have selected the Rambus technologies anyway
because of their alleged superiority or lower cost, and found that
Rambus had not adequately supported its claim.  Pet. App. 161a-
185a; see also note 4 supra.

Court’s teachings, which the court of appeals
ignored.  See Pet. App. 149a-161a.  In findings that
the court of appeals did not dispute, the Commission
concluded that, given JEDEC members’ desire to
avoid patent royalties to keep costs low and the
availability of technological alternatives, Rambus’s
deception was likely to weigh heavily in JEDEC’s
choice of technologies for inclusion in the proposed
standards.  Id. at 150a-156a.  The Commission fur-
ther found that there was a clear and undisputed
causal link between the choice of Rambus technol-
ogies by JEDEC and the monopoly power in multiple
technology markets that Rambus admittedly
acquired.  Id. at 156a-161a.  As for Rambus’s argu-
ment that other factors might have allowed it to
achieve monopoly in any event,6 the Commission
explained that “[e]xclusionary conduct need not be
the exclusive cause of the monopoly position,” and
quoted Areeda and Hovenkamp’s observation that
“‘[b]ecause monopoly will almost certainly be ground-
ed in part in factors other than a particular exclu-
sionary act, no government seriously concerned
about the evil of monopoly would condition its
intervention solely on a clear and genuine chain of
causation from an exclusionary act to the presence of
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monopoly.’”  Id. at 160a (quoting 3 Phillip E. Areeda
& Herbert Hovenkamp, Antitrust Law ¶ 651f at 83
(2d ed. 2002)).

The context of the present case amply demon-
strates the error of imposing a more stringent
causation standard.  Standard-setting proceedings
typically involve numerous participants who, before
reaching agreement on which technologies to include
in industry-wide standards, must consider a selec-
tion of competing technologies and a complex set of
trade-offs between their costs and relative perform-
ance.  It is exceedingly difficult – if not impossible –
to hypothesize with any degree of certainty which
factors constituted a “but for” cause of the resulting
standard, in the sense that a different standard
would necessarily have been chosen if such factors
were altered.  The Commission properly concluded,
however, that Rambus obtained monopoly power and
that its deception contributed significantly to that
result.  The court of appeals erred in requiring more.

2.  In addition to ignoring the Commission’s
showing regarding the causal connection between
Rambus’s misconduct and its acquisition of monopoly
power, the court of appeals faulted the Commission
for failing to make a definitive finding that Rambus’s
conduct resulted in a specific effect that the court
would accept as “anticompetitive” – i.e., the choice of
Rambus technologies over available alternatives.
Pet. App. 13a-14a, 19a.  As noted above, the Com-
mission acknowledged that, although JEDEC’s
choice of alternative technologies was one possible
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   7  As the court of appeals’ decision recognizes, the Commission
addressed this uncertainty chiefly in its Remedy Opinion, in which
it held that a more stringent showing of causation is necessary to
justify certain remedies, such as the arguably “structural” relief of
royalty-free licensing.  See Pet. App. 280a-286a; see also 3 Phillip
E. Areeda & Herbert Hovenkamp, Antitrust Law ¶ 653b at 144-
145 (3d ed. 2008).  That discussion responded to Rambus’s own
argument that a stronger causal connection was required to justify
such relief than to support Section 2 liability.  See Pet. App. 281a-
282a (quoting brief to the Commission; also citing United States v.
Microsoft Corp., 253 F.3d 34, 111 (D.C. Cir. 2001) (en banc), and
Massachusetts v. Microsoft Corp., 373 F.3d 1199, 1233 (D.C. Cir.
2004)).  Accordingly, the Commission’s holding with regard to
remedy has no bearing on the proper standard of causation for
purposes of Rambus’s liability under Section 2.

outcome in the “but for” world in which Rambus had
not engaged in deception, a second possibility was
that JEDEC might have chosen Rambus
technologies, but subject to RAND commitments and
the opportunity for ex ante negotiation – constraints
that would have preserved ex post the benefits of ex
ante competition among alternative technologies.
See id. at 14a (citing Commission Remedy Opinion,
Pet. App. 284a-285a).7

The court of appeals erred in supposing that a
Section 2 tribunal must identify a particular anti-
competitive effect in order to find liability.  This
follows from the causation principles discussed
above: just as monopoly may have multiple causes,
conduct may have a variety of anticompetitive
effects.  As Professors Areeda and Hovenkamp have
written, the inherent difficulties that adjudicators
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face in ascertaining the “but for” world make it
appropriate that a defendant at times “suffer the
uncertain consequences of its own undesirable con-
duct.”  Areeda & Hovenkamp, supra, ¶ 651g at 124;
see also id. ¶ 653b at 145 (“Doubts about the
conduct’s contribution to the monopoly should be re-
solved against the monopolist.”).   

Nor do this Court’s precedents support the court
of appeals’ approach.  Rather, the “anticompetitive
effect” that courts must find in a Section 2 case is
“harm, not just to a single competitor, but to the
competitive process, i.e., to competition itself.”
NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 135
(1998).  In the present case, the misconduct that the
Commission found – and that the court of appeals
assumed for purposes of its legal analysis –
interfered directly and materially with the relevant
competitive process – i.e., the ex ante competition
among technologies for inclusion in the JEDEC
standard.

The JEDEC process, like that of many SSOs, is
structured to permit industry members to assess
competing technologies in terms of both technical
features and costs, and to make trade-offs based on
numerous considerations – including whether a
given technology is patented and, if so, whether the
patent holder is willing to make an ex ante commit-
ment to license on reasonable terms.  This compet-
itive process ensures that industry participants will
continue to enjoy the benefits of ex ante competition
among alternative technologies, either through the
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use of unpatented technologies or by the guarantee of
RAND terms.  The JEDEC process can achieve these
efficiency-enhancing goals, however, only if partici-
pants have accurate information about the features
and costs of competing technologies.  As the Commis-
sion recognized, deception can have “‘an anticompet-
itive effect,’ [by] distorting choices [and] obscur[ing]
the relative merits of alternatives * * *.” Pet. App.
72a  (quoting California Dental Ass’n v. FTC, 526
U.S. 756, 771 n.9 (1999)).  Further, although
deception may be self-correcting in other commercial
contexts, the Commission explained that, in industry
standard-setting proceedings, deception can “cause[]
lasting competitive harm by obscuring crucial
information, known only to one industry member,
until it is too late to counteract the consequences.”
Pet. App. 79a.  

Conduct that undermines the very process
through which market participants seek to achieve
efficient results should be recognized as “anticom-
petitive” or “exclusionary” for Section 2 purposes, as
a matter of law.  Cf. FTC v. Ind. Fed’n of Dentists,
476 U.S. 447, 461-462 (1986) (“A concerted and
effective effort to withhold (or make more costly)
information desired by consumers for the purpose of
determining whether a particular purchase is cost
justified is likely enough to disrupt the proper
functioning of the price-setting mechanism of the
market that it may be condemned even absent proof
that it resulted in higher prices * * * .”).  Such
conduct “‘tends to impair the opportunities of rivals’”
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by misleading economic decision-makers about the
relative merits of the rivals’ products and is not
“‘competition on the merits.’” Aspen Skiing Co., 472
U.S. at 605 n.32 (quoting 3 Phillip E. Areeda &
Donald F. Turner, Antitrust Law ¶ 626b at 78
(1978)).  The court of appeals erred in ignoring the
corruptive effect of Rambus’s deception on the com-
petitive process.

II. THE COURT OF APPEALS TOOK AN
IMPROPERLY NARROW VIEW OF
COMPETITIVE EFFECTS

The court’s errors respecting causation were
compounded by its further error of dismissing
JEDEC members’ loss of the ability to secure a
RAND commitment from Rambus as a mere matter
of price that has no competitive significance and
therefore is not exclusionary.   Citing NYNEX Corp.
v. Discon, Inc.,  525 U.S. 128, as controlling author-
ity, the court of appeals ruled that deception that
allowed Rambus, as a “lawful monopolist,” to charge
higher prices is not an “anticompetitive effect.”  Pet.
App. 16a, 20a.  In applying that precept here, the
court of appeals begged the question whether the
means by which Rambus acquired its monopoly were
“lawful.”  It also ignored the pivotal role of JEDEC’s
RAND policy in the relevant competitive process –
i.e., it is a key element of the competition to become
the standard and a principal means by which the
benefits of ex ante competition are preserved.
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By contrast to the facts of the present case, in
NYNEX the deception played no role in the process
by which New York Telephone had obtained its
monopoly, and thus there was no basis for concluding
that New York Telephone had acquired monopoly
power through unlawful means.  NYNEX addressed
allegations that a lawful monopoly provider of
regulated telephone services had created the false
appearance that its costs had increased when it
purchased certain “removal services” at a higher cost
from AT&T Technologies – which had offered
NYNEX rebates that it concealed from state regu-
lators – rather than at a lower cost from Discon,
which refused to participate in the rebate scheme.
Although conceding that NYNEX’s behavior harmed
consumers by raising their telephone rates, the
Court said “that consumer injury naturally flowed
not so much from a less competitive market for
removal services, as from the exercise of market
power that is lawfully in the hands of a monopolist,
namely, New York Telephone, combined with a
deception worked upon the regulatory agency that
prevented the agency from controlling New York
Telephone’s exercise of its monopoly power.”
NYNEX, 525 U.S. at 136 (emphasis in original). 

The court of appeals’ reliance on NYNEX is
misplaced.  As emphasized above, the guarantee of
RAND terms was a pivotal part of the tradeoff that
JEDEC members made in assessing the costs and
benefits of alternative technologies that were com-
peting for inclusion in an industry-wide standard.
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   8  See Town of Concord v. Boston Edison Co., 915 F.2d 17, 21-22
(1st Cir. 1990) (Breyer, C.J.) (anticompetitive conduct “harms the
[competitive process] when it obstructs the achievement of com-
petition’s basic goals – lower prices, better products, and more
efficient production methods.”), cert. denied, 499 U.S. 931 (1991);
2 Herbert Hovenkamp, Mark D. Janis & Mark A. Lemley, IP and
Antitrust § 35.5 at 35-46 to 35-47 (Supp. 2007) (“If an antitrust
plaintiff can show that the patent owner would have licensed the
patent at a competitive rate had it been forced to disclose the
patent before the organization acted but charged a higher rate
because of the nondisclosure, we think that overcharge can
properly constitute competitive harm attributable to the
nondisclosure.”).

The RAND requirement was the means by which
JEDEC sought to preserve the benefits of ex ante
competition, even when it selected a patented
technology.  Insofar as Rambus’s deception of JEDEC
members permitted it to avoid giving a RAND com-
mitment, that was not the ex post exercise of market
power by a lawful monopolist; it was the very mech-
anism by which Rambus secured its monopoly.

JEDEC’s RAND requirement would have ensured
that JEDEC members realized the benefits of ex ante
competition among competing technologies – if an
unpatented technology was not selected, then the
imposition of RAND terms on a patent-holder would
constrain that firm, who otherwise would be able to
charge supracompetitive royalties.  That outcome
protects customers from patent hold-up, and its
avoidance results in consumer harm.8  The court of
appeals’ conclusion that the Commission failed to
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show anticompetitive effects is incorrect, even under
its own flawed premise. 

III. REVIEW IS NEEDED TO CLARIFY AND
E N S U R E  U N I F O R M I T Y  O N
FUNDAMENTAL ISSUES OF ANTITRUST
JURISPRUDENCE

1.  Review is necessary in order to clarify the
governing standards of causation in Section 2 cases.
The ruling below erroneously departed from the
causation standard that other authorities support,
and which the Commission correctly applied – name-
ly, that exclusionary conduct includes any “conduct
other than competition on the merits, or other than
restraints reasonably ‘necessary’ to competition on
the merits, that reasonably appear[s] capable of
making a significant contribution to creating or
maintaining monopoly power.”  3 Areeda & Hoven-
kamp, supra, ¶ 651g at 124.  See Barry Wright Corp.,
724 F.2d at 230; Microsoft, 253 F.3d at 79.  

The court of appeals’ departure from this stan-
dard will impede effective Section 2 enforcement and
is likely to lead to inconsistent results in monopoli-
zation cases.  Commission enforcement efforts under
Section 2 will be particularly stymied, because its
adjudicative decisions are subject to review in any
judicial circuit in which a respondent resides or does
business.  15 U.S.C. 45(c).  Thus, any respondent in a
Commission Section 2 case presumably would seek
review in the D.C. Circuit, if the decision of the court
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of appeals stands.  For other litigants, inconsistent
approaches to causation issues in the various circuits
could lead to anomalous and inconsistent results,
depending upon where a Section 2 case is brought.

2.  The holding of the court of appeals is also at
odds with the Third Circuit’s recent decision in
Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297 (3d
Cir. 2007).  In Broadcom, the Third Circuit, adopting
the Commission’s reasoning in the present case, id.
at 311, ruled that allegations that a patent holder
deceived an SSO about the terms on which it would
license its technologies stated a cause of action under
Section 2.  Id. at 314.  Rejecting a district court’s
conclusion that a RAND commitment lost due to a
defendant’s deception is not a proper basis for
antitrust liability, the Third Circuit ruled that, in the
context of SSO deliberations, misrepresentations
regarding the cost of implementing a given tech-
nology harm the competition to become the standard
and increase the likelihood that patent rights will
confer monopoly power on the patent holder.  Id. at
313-14.  The Third Circuit highlighted the role of
RAND commitments as part of this competitive pro-
cess.  Specifically, it reasoned, RAND commitments
are a “key indicator” of the cost of implementing a
potential technology and, therefore, in the “critical
period” that precedes adoption of a standard, efforts
to obscure that information interfere with a properly
functioning price-setting mechanism.  Id. at 313.
Based on this analysis, the court in Broadcom con-
cluded that a RAND commitment lost due to
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   9  Broadcom involved an appeal from an order granting the
defendant’s motion to dismiss the action on the pleadings.  The
complaint at issue alleged that an SSO relied upon an SSO
participant’s false promise in choosing a technology, a reliance
that the Third Circuit noted but did not deem determinative.
Broadcom, 501 F.3d at 314, 315.  Nowhere does the Third Circuit
suggest that deception must be the “sole” or “but for” cause of the
SSO’s choice.  In fact, the opinion says that deception can be
anticompetitive in the SSO context because it “increas[es] the
likelihood that patent rights will confer monopoly power on the
patent holder.”  Id. at 314 (emphasis added).  Despite the
differences in the procedural status of the two matters, the Third
Circuit and the Commission agree that, for Section 2 purposes,
competitive harm in a standard-setting context must be
determined by assessing the impact of the challenged conduct on
the competitive process of technology selection.  Id. at 308-314. 

deception is a proper basis for liability under Section
2.  Id. at 313-314 (citing, inter alia, Ind. Fed’n of
Dentists, 476 U.S. at 461-462).

The court below distinguished Broadcom, observ-
ing that it may have “rested on the argument that
the deceit lured the SSO away from non-proprietary
technology.”  Pet. App. 19a.9  It is clear, however,
that the Third Circuit viewed competitive harm in
terms of the impact of Qualcomm’s deceit on the com-
petitive standard-setting process, and not – as the
court below did – on the specific “but for” outcome of
the SSO’s choice.  Broadcom, 501 F.3d at 308-314.
This distinction is the crux of the court of appeals’
rejection of the Commission’s decision in the present
case.  By contrast to the court in Broadcom, the court
of appeals failed to recognize that JEDEC’s choice of
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   10  The legal rules that govern a private SSO’s decision to adopt
standards in which private parties hold intellectual property
rights are “critical for the long-run prospects of the economy.”
Daniel G. Swanson & William J. Baumol, Reasonable and
Nondiscriminatory (RAND) Royalties, Standards Selection, and
Control of Market Power, 73 Antitrust L. J. 1(2005).

   11  The Commission recognized this, citing a contemporaneous
letter of a JEDEC member, saying that such conduct “‘can destroy

Rambus patented technologies, without an ex ante
RAND commitment, would be anticompetitive in
effect because it would eliminate the protection
against ex post patent hold-up afforded by JEDEC’s
competitive process.  The court rejected Broadcom
“to the extent that it may have rested on a
supposition that there is a cognizable violation of the
Sherman Act when a lawful monopolist’s deceit has
the effect of raising prices (without an effect on
competitive structure) * * *.”  Pet. App. 19a.
According to the court of appeals, such a reading of
Section 2 “conflicts with NYNEX.”  Ibid.

Antitrust law is thus confronted with an incon-
sistent set of rules.  The conflict cuts to the core of
the analysis of harm to the competitive process, and
threatens particular confusion regarding the conduct
of participants in industry-wide standard-setting.10

This uncertainty – and the risk that SSOs will be
viewed as vehicles for patent holders to manipulate
the standard-setting process to obtain supracompet-
itive royalties – inevitably will discourage participa-
tion in standard-setting proceedings.11  More broadly,
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the work of JEDEC.  If we have companies leading us into their
patent collection plates, then we will no longer have companies
willing to join the work of creating standards.’” Pet. App. 67a &
n.120. 

however, the court of appeals’ erroneous failure to
recognize harm to the competitive process abrogates
fundamental principles of Section 2 jurisprudence,
thereby placing undue limitations on Section 2
claims, and will therefore ultimately harm
consumers.  Review by this Court is merited.



31

CONCLUSION

The petition for a writ of certiorari should be
granted.

Respectfully submitted.
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APPENDIX C

 SEQ CHAPTER \h \r 1In the Matter of Rambus, Inc.


————


[PUBLIC RECORD VERSON]


————


Docket No. 9302


————

OPINION OF THE COMMISSION ON REMEDY

By Majoras, Chairman:


I.1

On July 31, 2006, the Commission ruled that Ram​bus Inc.’s “acts of deception constituted ex-
clusionary conduct under Section 2 of the Sherman Act, and that Rambus unlawfully monopolized the markets for four technologies”2 incorporated into 
the Joint Electron Device Engineering Council (“JEDEC”) standards in violation of Section 5 of 
the Federal Trade Commission Act (“FTC Act”).3  
The Commission further found “a sufficient causal 
link between Rambus’s exclusionary conduct and JEDEC’s adoption of the SDRAM and DDR-SDRAM standards (but not the subsequent DDR2-SDRAM standard).”4 


We asked the parties to provide supplemental briefs on the question of remedy.5  The parties sub​mitted initial briefs on September 15, 2006, and reply briefs on September 30, 2006.  Several in-
terested parties also submitted amicus briefs.6  We heard oral argument on the issue of remedy on No​vember 15, 2006.


The parties agree that the Commission has the au​thority to issue an injunction against future de-
ceptive conduct by Rambus.  Rambus acknowledged that the Commission has authority to “issue orders broad enough to prevent Rambus from mislead-
ing any [standard-setting organization (“SSO”)] from unknowingly adopting its proprietary technology.”7  To that end, Rambus submitted a proposed order that is limited to prohibiting repetition of the conduct in this case – that is “knowingly” engaging in a decep-
tive course of conduct as a member of an SSO.8  We believe the order should be broader.  In Part IV, we summarize and explain the terms of the Commis-
sion’s Order, including the requirement that Rambus cease and desist from future deceptive conduct while a member or a participant in an SSO.  



The fundamental question upon which the parties disagree is whether the Commission may order broader relief, and, if broader relief is authorized, on the scope of an appropriate remedy on the basis of the record before us.  The Supreme Court has not yet addressed the scope of the Commission’s remedial au​thority where, as here, the Commission has ap-
plied the legal standards of Section 2 of the Sherman Act.9  This counsels caution but does not limit our ability to create a forward-looking remedy tailored to our liability findings.  In assessing the appropriate remedy in this case, we have studied the principles that guide the courts in the exercise of their remedial authority in Sherman Act cases.

II.

The threshold issue is whether the Commission’s remedial authority is limited to prohibitory “cease-and-desist” orders.  Rambus argues that Section 5 of the FTC Act “gives the Commission authority [only] to issue forward-looking cease-and-desist orders that prevent conduct deemed to be unlawful and ensure against its repetition.”10  Thus, Rambus concludes, even if it obtained monopoly power as a result of 
its deceptive course of conduct, the Commission is limited to a mere prohibitory injunction on any future deceptive conduct.11  Rambus asserts that these limitations are supported by the language of Section 5, decisions of the U.S. Supreme Court and the U.S. Court of Appeals for the District of Columbia Circuit, and Commission testimony in support of the enact-
ment of Section 13(b) of the FTC Act in 1973 to enable the Commission to seek broader relief from district courts.


Rambus’s contention that the Commission is lim-
ited to prohibiting future deceptive conduct is mis-
taken.  Insofar as the argument is premised on principles of Section 2, it is contrary to clear Supreme Court precedent.12  Insofar as the argument is based on the language of Section 5,13 it is inconsistent with long-established principles of implied agency author-
ity.14  The Supreme Court’s decision in FTC v. Dean Foods Co.15 recognized that the Commission pos​sesses the ancillary powers essential to the effective discharge of its responsibilities.  The Court relied on its earlier decision in Pan American World Airways, Inc. v. United States,16 which held that “‘the power to order divestiture need not be explicitly included in the powers of an administrative agency to be part of its arsenal of authority.’”17

Indeed, the Commission’s authority to terminate the ill effects of a violation repeatedly has been confirmed.  As the D.C. Circuit has held, “[I]t is clear that the Commission has the power to shape remedies that go beyond the simple cease and desist order.”18  None of the cases cited by Rambus teaches otherwise.  To the contrary, in FTC v. National Lead Co.,19 a case involving the Commission’s prohibition of specific conduct by which the effects of an unlawful agreement might be continued, the Court held that the Commission had “wide discretion” in bringing an end to the unfair practices at issue, but expressly indicated that it was not defining the full scope of Commission powers.20  The Court also declared that the Commission “was not obliged to assume, contrary to common experience, that a violator of the antitrust laws will relinquish the fruits of his violation more completely than [it] requires.”21  


Since National Lead, no court has held, or indi-
cated, that the Commission is powerless to ensure that antitrust violations are fully remedied.22  The only remedy issues in FTC v. Colgate-Palmolive Co.,23 a case cited by Rambus in this regard,24 involved the clarity of the order and the scope of the Commission’s “fencing-in” authority.25  Moreover, the D.C. Circuit in United States v. Philip Morris USA Inc.26 did not speak to the Commission’s remedial authority at all, as Rambus represents.27  That case involved the RICO statute, not the different language of Section 
5 of the FTC Act, and the decision rejected a dis-
gorgement order, not an order prospectively termi-
nating the ill effects of unlawful conduct.


Rambus relies on Reynolds Metals Co. v. FTC28 and Ford Motor Co. v. United States29 to argue that the courts have distinguished the Commission’s Section 5 authority from a district court’s purportedly broader equitable powers.30  Neither case holds that the Commission’s authority to eliminate the ill effects of a violation is narrower than that exercised by the district courts.  Rather than ruling that the Com-
mission’s authority is more limited than that of the courts, Reynolds Metals merely determined that the record did not support going beyond that by ordering divestiture of unrelated assets.  The court of appeals in Reynolds Metals overturned a Commission order requiring divestiture of a factory acquired after a merger when the Commission had failed to dem-
onstrate that there was “any nexus between the continued possession of [the factory] and the violation of Section 7 . . . ” or a need to divest the factory for “restoration of the competitive status quo.”31  In rejecting a suggestion that Reynolds Metals limited remedies in a district court action brought by the United States, the Supreme Court’s Ford Motor opinion cursorily noted that Reynolds Metals con-
cerned the enforcement powers of the Commission, not those of the courts; set that issue to the side, without further comment; and proceeded to focus on the appropriate remedy in the district court action before it.32  In sum, neither opinion provides a basis for Rambus’s claim that the Commission is confined to issuing prohibitive injunctions.


We turn next to the legislative history of the 1973 amendments to the FTC Act.  Contrary to Rambus’s claim,33 there is no basis for concluding that Con-
gress, in enacting Section 13(b), or the Commission, in requesting the provision, effectively acknowledged the Commission’s inability to take action affirma-
tively to terminate the ill effects of a violation.  To begin with, courts “will not construe an agency’s request for authorizing legislation as affirmative proof of no authority; ‘[p]ublic policy requires that agencies feel free to ask [for] legislation which will terminate or avoid adverse contentions and litiga-
tions.’”34  Moreover, Congress intended Section 13(b) to provide a mechanism that would enable the Commission to obtain equitable relief from district courts without the delay that administrative pro-
ceedings entail.35  Nothing in the legislation or the legislative history of Section 13(b) suggests that the Commission lacks power after administrative pro-
ceedings have concluded to issue an order requiring a violator to relinquish the “fruits” of its violation of Section 2.36  Thus, the limitation that the legislation was designed to correct – the absence of a specific grant of authority to obtain ancillary and preliminary equitable relief in the district courts in aid of administrative adjudicative proceedings – was not a limitation on the remedies that are available to the Commission in crafting an administrative cease-and-desist order. 

In sum, we do not agree with Rambus’s contention that the Commission’s remedial authority is limited to enjoining it from deceiving an SSO in the future.  Instead, the Commission’s authority extends to restoring, to the extent possible, the competitive conditions that would have been present absent Rambus’s unlawful conduct.37  We now address the Commission’s authority to order compulsory patent licenses.  

A.

Rambus argues that even if the Commission has remedial power beyond the issuance of a cease-and-desist order, the Commission does not have the authority to order compulsory licensing on terms prescribed by the Commission.38  Rambus would have us conclude that it can continue to reap the royalty rates it is now charging (and demanding in pending litigation).39  Rambus asserts that this conclusion is supported by the Supreme Court’s decision in FTC v. Ruberoid Co.,40 in which the Court held that the Commission cannot order compensatory or punitive relief.41 


We disagree with Rambus.  The Commission enjoys “wide latitude for judgment” in fashioning a remedial order, subject to the constraint that the requirements of the order bear a reasonable relationship to the unlawful practices that the Commission has found.42  The Supreme Court’s acknowledgment in Ruberoid that orders of the Commission “are not intended to impose criminal punishment or exact compensatory damages for past acts”43 is not contrary authority.  The Court in that case emphasized the Commission’s wide discretion in its choice of remedy, and stated the expectation that the Commission would “exercise a special competence in formulating remedies to deal with problems in the general sphere of competitive practices.”44  The district courts similarly exercise broad discretion in determining what kind of decree “will best remedy the conduct [they have] found to be unlawful . . . .  This is no less true in antitrust cases.”45  The broad authority of the Commission and the district courts to remedy violations of the FTC Act and the other antitrust laws includes “mandatory selling on specified terms and compulsory licensing at reasonable charges.”46

Courts have blessed compulsory licensing orders in the past,47 including at least one crafted by the Com-
mission.48  Following that precedent, the Commission has ordered licensing of intellectual property to remedy antitrust violations in litigated cases.49  If prospective only (which Complaint Counsel agree it should be), such a compulsory licensing order is not “compensatory.”  Moreover, as discussed below, if the order attempts to replicate the “but for” world – i.e., the circumstances that would exist had Rambus not engaged in its deceptive course of conduct – such an order is not “punitive.”  It would simply stop Rambus from continuing to exploit its illegally acquired monopoly power in violation of Section 2 and terminate the anticompetitive effects of the deceptive course of conduct by which it acquired that monopoly power.


B.


Complaint Counsel ask the Commission to enjoin Rambus from enforcing its pre-1996 patents with respect to JEDEC-compliant products.50  In effect, Complaint Counsel request that the Commission order royalty-free compulsory licenses for Rambus’s pre-1996 patent portfolio for those firms practicing JEDEC’s standards.  Complaint Counsel argue that this remedy – “far from being extreme – merely restores, six years later, the competitive conditions that should have prevailed” had Rambus not engaged in deception.51  Moreover, Complaint Counsel argue that imposition of royalty-free compulsory licenses is well within the Commission’s broad discretion to restore competition and to deny Rambus the benefits of its illegal conduct.52  We agree that the Commission has that authority.


Rambus argues that the Commission lacks the power to order any form of royalty-free licensing.53  In support of this proposition, Rambus quotes Hartford-Empire Co. v. United States54 that “it is difficult to say that, however much in the past such defendant has abused the rights thereby conferred [by a patent], it must now dedicate them to the public.”55  Rambus also quotes from United States v. National Lead,56 in which the Supreme Court stated that reducing “all royalties automatically to a total of zero … appears, on its face, to be inequitable without special proof to support such a conclusion.”57  Thus, Rambus would have us rule out a royalty-free licensing remedy, however limited, as a matter of law.  We do not agree that the Commission is precluded from imposing such a remedy as a matter of law.


Compared to the extensive treatment of liability standards, antitrust courts have devoted relatively little attention to the question of remedies.  The comparatively few modern cases that have addressed remedies have provided limited guidance about the suitability of specific cures for illegal monopoliza-
tion.58   In general terms, previous decisions have placed non-damage civil remedies on a spectrum.  At one end of the spectrum are controls on conduct, which the cases tend to depict as relatively less drastic.  At the other end are structural measures such as divestiture, which courts have tended to regard as being more drastic.  Compulsory licensing often lies between the two ends of the spectrum, although courts sometimes have likened compulsory licensing to “structural” relief where the licensing at issue enables the licensee to compete against the defendant in the relevant product market.59  As we discuss below, the cases appear to establish the broad proposition that, as the plaintiff’s demands for relief move across the spectrum from less drastic (conduct) solutions toward more drastic (structural) solutions, the plaintiff’s duty to establish the need for such remedial intervention increases.


Compulsory patent licensing on a reasonable roy-
alty basis is a well-recognized remedy,60 yet few litigated decisions have ordered royalty-free compul-
sory licensing.  Each time the Supreme Court has considered royalty-free licensing, it has determined that, under the facts presented, a less powerful remedy would suffice to restore competition.61  We know of one litigated ruling in which royalty-free licensing was ordered.62

Cases such as Hartford-Empire have expressed caution about royalty-free licensing,63 but the Su-
preme Court has not foreclosed the availability of this form of relief.  Two years after Hartford-Empire, the Supreme Court in United States v. Nat’l Lead ex-
plicitly left open the possibility that, under different facts, the remedy of royalty-free licensing might be necessary and appropriate.64  Thus, the Commission has previously declared, and we agree, that “where the circumstances justify such relief, the Commission has the authority to require royalty-free licensing.”65

Although the Commission has the authority to require royalty-free licensing, the exercise of that power is subject to important limits.  The courts, speaking in varying terms, have insisted on “special proof” for such remedies.  This requirement is not well-specified in the cases.  In the formative decision on this point, United States v. Nat’l Lead, the Su-
preme Court found that the “special proof” needed to justify royalty-free licensing was lacking, but the Court did not elaborate upon the meaning of this term.66  Although the parties’ briefs provide no insights on this point, Complaint Counsel stated at oral argument that “special proof” means “proof of the competitive conditions [that] would have existed absent the conduct in question that would not have resulted in any enforcement of the patent.”67  Ac-
cordingly,  Complaint Counsel ask us to find that the “special proof” requirement is satisfied here by evi-
dence that they believe demonstrates that Rambus would have received no royalties at all in the “but 
for” world.  Without embracing a precise definition 
of “special proof,” we agree that, before ordering royalty-free licensing, Complaint Counsel must show that this form of relief is necessary to restore the competitive conditions that would have prevailed absent Rambus’s misconduct.  We discuss whether Complaint Counsel have met that burden in Part III of this Opinion.

Rambus, on the other hand, argues that “the burden to justify a remedy that would restrict Rambus’s ability to license its patents is heavier than the burden to establish liability.”68  In support of this proposition, Rambus cites United States v. Microsoft Corp.,69 in which the D.C. Circuit held that “struc-
tural relief, which is ‘designed to eliminate the monopoly altogether . . . require[s] a clearer indi-
cation of a significant causal connection between the conduct and creation or maintenance of the market power.’”70  Most recently, in Massachusetts v. Micro-
soft Corp.,71 the D.C. Circuit, affirming the district court’s refusal to order royalty-free licensing, held that requiring Microsoft to license Internet Explorer on a royalty-free basis, as sought by the Common wealth of Massachusetts, was a “de facto” divestiture that would require a more “significant causal con-
nection.”72  Collectively, the case law appears to indi-
cate that the farther remedies expand beyond simple prohibitions against future anticompetitive conduct (with divestiture at the other outer end), the stronger the proof that is needed to justify the remedy. 


We reaffirm that the Commission has the authority to order royalty-free licensing when the factual circumstances justify it.  With the guiding principles of the case law discussed above firmly in mind, we turn to determining the appropriate remedy in this case based on the record before us.  Having found liability, we want a remedy strong enough to restore ongoing competition and thereby to inspire confi-
dence in the standard-setting process.  At the same time, we do not want to impose an unnecessarily restrictive remedy that could undermine the attain-
ment of procompetitive goals.73

III.

A.

The question, then, becomes whether Complaint Counsel are correct that we should order royalty-free licensing here.  Complaint Counsel contend that they have offered “special proof” that justifies requiring Rambus to license its technology royalty-free.  Specif-
ically, according to Complaint Counsel, enjoining enforcement of the relevant patents against JEDEC-compliant products is appropriate because, absent Rambus’s deception, JEDEC would have selected alternative technologies – including alternatives with inferior performance – in lieu of paying royalties, thus leaving Rambus with no claim to royalties.74

Rambus, however, contends that there is no basis for the Commission to assume that Rambus – had it disclosed its patents – would have been left with no claim to royalties.  According to Rambus, JEDEC selected, and thereby showed a preference for, Ram-
bus technologies after serious and searching consid-
eration of the alternatives.75  Furthermore, Rambus contends, JEDEC also would have preferred Ram-
bus’s technologies in the “but for” world in which Rambus had disclosed its patent position.76  At most, according to Rambus, JEDEC would have requested a commitment to license on reasonable and nondis-
criminatory (“RAND”) terms, and Rambus would have had no real choice but to comply.77  Thus, according to Rambus, because Rambus would have received royalties for its patented technologies, Complaint Counsel lack adequate support for their contention that “a zero-royalty remedy flows directly from Rambus’s misconduct.”78

We recognize that Rambus’s unlawful conduct makes it difficult to reconstruct the “but for” world, as is typically the case when a party has violated the antitrust laws.  We conclude, however, that Com-
plaint Counsel have not satisfied their burden of demonstrating that a royalty-free remedy is neces-
sary to restore the competition that would have existed in the “but for” world – i.e., that absent Rambus’s deception, JEDEC would not have stand-
ardized Rambus technologies, thus leaving Rambus with no royalties. 


We have examined the record for the proof that the courts have found necessary to impose royalty-free licensing, but do not find it.  Our liability opinion identified two realistic possibilities for what would have occurred had Rambus not engaged in deception of JEDEC members:  either (i) JEDEC would have chosen alternative technologies, or (ii) JEDEC would have incorporated Rambus’s technologies into the standard but would have demanded, as a pre-condi-
tion of adopting Rambus’s technology, that Rambus agree to license the technology on RAND terms.79   There is evidence in the record to support both possibilities.


As to the first possibility, it is true that if JEDEC had chosen to include other, non-Rambus technol-
ogies, its members would have paid no royalties to Rambus.  But that does not mean that incorporating those technologies rather than the Rambus technol-
ogies would have been costless.  Because Rambus’s cost analysis was faulty,80 and Complaint Counsel did not provide a cost-benefit comparison of the avail-
able technologies, we do not know what the costs might have been.  We do know, however, that without knowledge that payment of royalties to Rambus would be required, JEDEC found the Rambus technologies desirable and chose them for the JEDEC DRAM standards.  On the current record, we can neither confirm nor reject the possibility that JEDEC would have preferred Rambus’s technologies over the alternatives, even with some reasonable royalty.  Yet, for purposes of supporting the need for a zero-royalty remedy, it was Complaint Counsel’s burden to show that Rambus would not have received reasonable royalties in the “but for” world. 


Complaint Counsel suggest that the evidentiary gap can be closed because Rambus would not have issued the commitment to license on RAND terms required by JEDEC and EIA regulations.  Complaint Counsel point to evidence that shows that Rambus did not want to license technology on RAND terms and that it even made statements that offering RAND terms was contrary to its business model.81  Rambus, however, had not disclosed its patents at the time of these statements.  An unwillingness to comport with JEDEC policy while pursuing a hold-up strategy is not necessarily indicative of how Rambus would have acted after disclosure, when hold up no longer was attainable.  


It is hardly surprising that Rambus would rather have the freedom to choose what license fees to charge than to be required to license on RAND terms.  Indeed, Rambus was so desperate to avoid having to license on RAND terms that it chose to deceive JEDEC rather than to succumb.  But that also shows how desperate Rambus was to have its technology incorporated into the standard.  Rambus does not manufacture anything; it innovates, obtains patents, and then licenses.82  To conclude that, had Rambus “come clean,” it still would have refused JEDEC’s demand for RAND terms because it preferred licensing according to its own terms, is to conclude that Rambus, faced with two choices it did not like, would have chosen the path that resulted in no royalties from SDRAM and DDR and other technol-
ogies becoming the industry standard.83  This is hard to square with the fact that “[r]oyalties are the lifeblood of Rambus”84 and its reiterated objective of “get[ting] royalties from competitive memory.”85  Fur-
ther, the record suggests that despite its protes-
tations, Rambus was indeed willing to cater to the demands of powerful buyers,86 and JEDEC, ex ante, was a very powerful potential source of business.87  Given JEDEC’s ability to turn to alternatives to Rambus’s patented technologies and the historic importance of JEDEC standards to industry success, a choice by Rambus to forgo participation in the JEDEC standard at a reasonable royalty rate is not easily assumed without stronger evidence than Com-
plaint Counsel have presented.88 


Both dissents express the view that Rambus would not have offered a RAND commitment because Ram-
bus’s proprietary DRAM technology, RDRAM, was a “flagship” product, and Rambus would not have torpedoed its flagship to secure royalties on SDRAM and DDR SDRAM.89  Nothing in the record, however, suggests that SDRAM and DDR SDRAM would have foundered if Rambus had withheld its four patented technologies.90  If the Rambus technologies in SDRAM and DDR SDRAM came at a royalty equal to their value-added, so that improved performance carried with it commensurately higher cost, it is not clear why RDRAM would have been disadvantaged by their adoption.  Moreover, the record suggests that Rambus was proceeding on two tracks – developing RDRAM and pursuing royalties through SDRAM/ DDR SDRAM91 – and it seems unlikely that Rambus would have abandoned the latter track at the very time that royalties could have been secured.


As to the second possibility – that JEDEC would have standardized Rambus’s technologies upon re-
ceipt of a RAND commitment – the evidence shows, and in the liability opinion the Commission found, that JEDEC was reluctant to incorporate patented technologies.92  JEDEC’s minutes state, “If it is known that a company has a patent on a proposal then the Committee will be reluctant to approve it as a standard.”93  This, too, is hardly surprising, given that all firms would strongly prefer to use technology without the cost of license fees.  The minutes do not, however, state that the committee will not stand-
ardize a patented technology, and the basic JEDEC and EIA documents repeatedly spell out procedures under which patented technologies may be accepted.94

Moreover, the record identifies several occasions in which JEDEC incorporated patented technologies into some standards after securing agreement from the patent holder that the technologies would 
be licensed on RAND, or specific-royalty, terms: 
(1) JEDEC retained Texas Instruments’s (“TI”) Quad CAS patented technology in 1993 after TI provided written assurances complying with EIA patent pol-
icy95; (2) JEDEC selected Motorola patented technol-
ogy for the SDRAM standard in 1992 after Motorola provided a letter offering RAND assurances96; and (3) JEDEC approved Digital Equipment Corporation’s patented technology for an MPDRAM standard in 1990 after DEC agreed to license at a 1% royalty rate.97  In addition, JEDEC’s DRAM Task Group chairman, Gordon Kelley, testified that in “several instances[,]” JEDEC ceased consideration of alter-
natives once a RAND commitment letter on a pa-
tented technology had been received.98  We have considered that on one occasion JEDEC rejected a technology known to be covered by a Rambus pa-
tent.99  But that occurred nearly a year after Rambus had left JEDEC, leaving JEDEC with no way to impose the RAND requirement.


Complaint Counsel cite to the testimony of mul-
tiple JEDEC members that they likely would have opposed using the technologies in question and in-
stead selected alternatives had they known of Ram-
bus’s patent applications.100  While this testimony has some persuasion, it is ambiguous at times and – because it is based on a “but for” hypothetical –  necessarily speculative, albeit sincere.  The testimony of market participants, especially customers, is al-
ways important in the Commission’s decisions.  But we must look not only to what these members say they would have done, but also at what they actually have done.  Here, the evidence shows that JEDEC members agreed to incorporate patented technologies into the SSO’s standards in several instances, de-
scribed above.  


We reiterate that we agree with our colleagues Commissioner Rosch and Commissioner Harbour that the Commission has the authority to order royalty-free licensing.  We also respect their differing conclusion regarding the “but for” world, construction of which is no simple or certain task.  If we shared their assessment of the facts on this issue, we might well have endorsed a more powerful form of relief.  We conclude, however, that while there is some evidence that supports the possibility that JEDEC would have chosen alternative technologies, Com-
plaint Counsel have not met the burden of demon-
strating that restoring the competition that would have existed in the “but for” world requires that Rambus license its technology with no compensation.  

B.

We therefore are left with the task of determining the maximum reasonable royalty rate that Rambus may charge those practicing the SDRAM and DDR-SDRAM standards.101  Royalty rates unquestionably are better set in the marketplace, but Rambus’s deceptive conduct has made that impossible.  Al-
though we do not relish imposing a compulsory licensing remedy, the facts presented make that relief appropriate and indeed necessary to restore competition.


There is no direct evidence as to what royalty rates would have resulted from ex ante SDRAM nego-
tiations among the parties had Rambus not engaged in the unlawful conduct.  Naturally, adjudicators rarely if ever have such direct proof of the “but for” world before them.102  An antitrust remedy, however, can be adequate even if knowledge of the “but for” world is imperfect.  As the Supreme Court explained in J. Truett Payne Co. v. Chrysler Motors Corp., “the vagaries of the marketplace usually deny [courts] sure knowledge of what [an antitrust] plaintiff’s situation would have been in the absence of the defendant’s antitrust violation.”103  Indeed, to require the kind of detailed and concrete proof of injury 
that is available in other contexts would allow a wrongdoer to benefit from the uncertainty that its own unlawful conduct has created.104

Consistent with JEDEC policies and practices for the adoption of patented technologies in standards determinations, and our own findings in the liability opinion,105 we conclude that in the “but for” world Rambus’s royalty rates would have been negotiated under the constraint of a RAND commitment.  A reasonable royalty “is or approximates the outcome of an auction-like process appropriately designed to take lawful advantage of the state of competition existing ex ante . . . between and among available IP options.”106  The parties agree that the “ex ante value of a technology is the amount that the industry participants would have been willing to pay to use a technology over its next best alternative prior to the incorporation of the technology into a standard.”107

The adoption of Rambus’s technologies for the standard shows that JEDEC believed that – putting royalties aside – Rambus’s technologies were superior to alternatives.  JEDEC members likely would have been willing to pay some amount reasonably re-
flecting that superiority.  It is also true, however, that the record does not permit us precisely to quantify the closeness of substitution between Ram-
bus’s technologies and the alternatives and the de-
gree to which those alternatives would have entailed higher costs to achieve the same level of DRAM performance, higher costs in the form of decreased DRAM performance, or both.108

Lacking this information, we nevertheless consider and balance evidence that:


1. Alternative technologies were available, and it likely would have been possible for members to design around Rambus’s patents, albeit possibly with some higher cost;109

2. Absent any royalties, JEDEC members pre-
ferred Rambus’s technology;


3. JEDEC had a stated preference for open, patent-free standards,110 and its members were highly cost-sensitive;111 and


4. Rambus, despite its preference to avoid RAND commitments, had a strong economic incentive to do what was necessary to ensure that its technology was incorporated into JEDEC’s standards.112

In determining what royalty rates likely would have resulted from ex ante SDRAM negotiations, the Commission may look to real-world examples of negotiations involving similar technologies.  Rambus agrees that this is the correct approach, noting that “the best way to determine these [RAND] rates is by examining rates for other comparable licenses in the industry.”113  Complaint Counsel seem to agree, at least by implication, because they argue that the October 2000 Samsung SDRAM/DDR SDRAM license agreement and the March 2005 Infineon SDRAM and DDR SDRAM license agreement with Rambus indicate that the highest possible royalty rate in the “but for” world would be less than 0.25% on JEDEC-compliant DRAMs.114  Similarly, the court in Georgia Pacific, a seminal source regarding the methodology for calculating a reasonable royalty owed to patent holders following a finding of infringement, identified several factors potentially pertinent to that exercise, including, prominently, “the rates paid by the li-
censee for the use of other patents comparable to the patent in suit.”115  That court looked to multiple factors, seeking to exercise “a discriminating judg-
ment reflecting its ultimate appraisal of all pertinent factors in the context of the credible evidence.”116 


C.

The Commission will extrapolate ex ante SDRAM and DDR SDRAM royalty rates using as its starting point the RDRAM license agreements found in the record.  As we explained in our liability opinion, beginning in 1990, Rambus offered to license its RDRAM technology to manufacturers of DRAM chips and DRAM-compatible microprocessors, and it sought to “position RDRAM as the de facto standard.”117  RDRAM failed to achieve significant market success, however, as industry participants instead turned 
to standards promulgated by JEDEC – which they hoped would represent a better value proposition.118  RDRAM royalty rates nevertheless serve as an extraordinarily useful benchmark because they are the product of individual, arm’s-length negotiations between Rambus and manufacturers of DRAM chips and DRAM-compatible components for the use of all of the technologies at issue in this case, and more.119  The manufacturers were aware early on that Rambus claimed patent protection for the RDRAM technol-
ogies,120 and there was no lock-in at the time these agreements were negotiated.  In our effort to restore competitive conditions to those that would have prevailed in the “but for” world, for the reasons de-
scribed above, we deem the RDRAM license agree-
ments as the best available evidence from which to base our estimate of the likely “but for” results of negotiation.121

During the 1990s, Rambus licensed its proprietary RDRAM technologies at high-volume rates averaging 1-2% for use in DRAM chips,122 with the rates declin-
ing significantly over time and with increases in the number of shipped units.123  In the Samsung RDRAM license, for example, the rate drops to zero five years after shipment of the 500,000th unit, provided that more than 10 million units had been shipped.124

Rambus argues that 2% was its “standard rate” for RDRAM licenses, and that even this standard rate was an introductory, promotional rate reflecting an investment in the future.  However, the 1-2% average RDRAM rate is corroborated by a November 1998 e-mail by Rambus CEO Geoff Tate (observing that three DRAM companies were “at 1% long term” and expressing the hope of raising their long-term rates to join three other “biggies” at 1.5%)125 and by a November 2000 Rambus slide presented by Tate that reflects the company’s desire to “drive royalties from 1-2% average to 3-5%”.126  These documents not only confirm the 1-2% average,127 but reveal that that average held steady for the long term, not just for an introductory period as Rambus claims.  Indeed, four alternative Rambus projections all assume RDRAM royalties of [redacted] on DRAM chips for each year from [redacted].128   


In making the required “discriminating judgment reflecting [our] ultimate appraisal of all pertinent factors in the context of the credible evidence,”129 we must consider several factors, each of which points 
to a reasonable royalty rate lower than the typical RDRAM royalty.  First, Rambus’s RDRAM licenses covered substantially more technologies than those relevant here;130 consequently, the royalties that Rambus collected for RDRAM provide too high an estimate of a reasonable royalty for just a subset of the RDRAM technologies.131  Second, RDRAM royalty rates typically declined substantially for high vol-
umes and with the passage of time; for Samsung, a significant DRAM producer,132 the rates ultimately declined all the way to zero.  Given the success of SDRAM and DDR SDRAM and the years that have passed since their introduction, we must take full account of the pattern of discounts specified in RDRAM licenses for high volumes and out-year production.  Third, there is substantial evidence that market participants viewed the RDRAM royalties as too high for RDRAM to achieve a major presence in the market.  For example, Intel regarded a royalty 
of less than .5% as appropriate for commodity RDRAM,133 and JEDEC JC-42.3 subcommittee min-
utes from March 1997 reflect broad-based misgivings regarding RDRAM royalty rates.134  Again, a rate below the RDRAM royalty range is appropriate for market-dominating products such as SDRAM and DDR SDRAM.135  Finally, because it is Rambus’s own unlawful conduct that prevents perfect replication 
of the “but for” licensing picture, plausible doubts should be resolved against Rambus.136  Together, these factors point to a reasonable royalty sub-
stantially below the 1-2% RDRAM range.  


On the other hand, RDRAM licenses, in addition to requiring per-unit royalties, obligated licensees to make up-front, lump-sum payments of licensing fees.137  We deem it appropriate to trade off compen-
sation payable up-front and compensation based on future usage, with an increase in one compensating for a decrease in the other.  For purposes of our remedial Order, we couch Rambus’s compensation entirely in terms of per-unit royalties, with no up-front licensing fees.  Although we have accounted for up-front licensing fees by increasing slightly our estimate of the maximum royalty rates consistent with restoring competition, our remedy’s coverage of a substantially shorter period than the RDRAM licenses and its exemption of a substantial portion of Rambus’s JEDEC-compliant business, suggest that the adjustment should be small.138

Thus, starting at 1% – apart from the Samsung arrangement, the lower end of the RDRAM licensing range – and accounting for the factors presented above, we find that a maximum royalty rate of .5% for DDR SDRAM, for three years from the date the Commission’s Order is issued and then going to zero, is reasonable and appropriate.139  We also find that a corresponding .25% maximum rate for SDRAM is appropriate.  Halving the DDR SDRAM rate reflects the fact that SDRAM utilizes only two of the relevant Rambus technologies, whereas DDR SDRAM uses four.140  Moreover, Rambus’s quality-adjusted cost comparison data indicate that alternatives to its two SDRAM technologies would add less than half the cost of alternatives to the four Rambus technologies in DDR SDRAM.141  Applying Rambus’s own cost figures to Rambus’s own analytical paradigm – which looks to “the amount that the industry participants would have been willing to pay to use a technology over its next best alternative”142 – we find the .25% maximum rate for SDRAM to be both reasonable and fully supported.  As with DDR SDRAM, this maxi-
mum rate would go to zero three years after the date the Commission’s Order is issued.

It is true that we cannot calculate to the penny the downward adjustment from 1%.  Yet these royalties certainly are within the range of reasonableness in approximating the result drawn from what we know of the ex ante negotiating positions of Rambus and the other JEDEC members.  The royalty rates take account of the relevant parties’ preferences (i.e., JEDEC’s cost-sensitivity and preference for open, patent-free standards on the one hand, and Rambus’s disinclination to agree to RAND terms on the other hand).  They reflect appropriate downward adjust-
ments from the prevailing RDRAM rates based on the nature and extent of the technology at issue, and prevent Rambus from benefitting from the uncer-
tainty that its unlawful actions generated.  They also follow the negotiated RDRAM agreements pursuant to which the applicable royalty rate declined over time.143  Setting a maximum royalty rate that is applicable for a period of three years before dropping to zero follows from the Samsung RDRAM agreement in particular; lends temporal and rate certainty to this remedy; and requires that the royalty rate decline to zero before the relevant patents expire, according to Complaint Counsel, in 2010. 

The Commission also must determine an appro-
priate maximum royalty rate for memory controllers and other components that use the relevant Rambus technologies in complying with JEDEC’s SDRAM and DDR SDRAM standards.  The RDRAM licenses in the record, cited above, either set a royalty of be-
tween 3% and 5% (but 2 to 3% for NEC144) for the use of Rambus technologies in memory controllers, mic-
roprocessors, and other non-DRAM components, or they leave the rates open for future negotiation, generally specifying a maximum of between 3% and 5%.  That is more than double the large-volume royalties for DRAMs.  The SDRAM licenses charge [redacted] for the DRAM and [redacted] for the SDR Controllers; the DDR SDRAM licenses charge less [redacted] for the DRAMs and [redacted] for the DDR Controllers.145  In addition, the record contains several exhibits that appear to provide Rambus’s internal revenue projections based on anticipated royalties and licensing fees.  In each, the stated royalty rate for RDRAM Controllers is [redacted], exactly [redacted] that for RDRAM devices.146 


Based on this evidence, we adopt a coefficient of two for determining the maximum royalty rate for memory controllers and other non-memory-chip com-
ponents that use the relevant Rambus technologies.  For such products compliant with the SDRAM stand-
ard, this yields a maximum royalty of .5%, dropping to zero after three years; for such products compliant with the DDR SDRAM standard, this yields a maxi-
mum royalty of 1%, again dropping to zero after three years.

We also find it appropriate to define the scope of Rambus royalties when products such as memory controllers become integrated into larger products.147  Absent some limitation, our remedy could have unintended consequences if product integration were to markedly raise the selling price of the unit subject to the percentage royalty.  This is best avoided by articulating a rule that specifies controller royalties in terms of dollars per unit, based on historical ex-
perience.  Using terms derived from existing RDRAM licenses, our Order limits Rambus to the controller royalties per unit that would result from applying the .5% or 1% royalty rate to the average net sales per unit for SDR Controllers and DDR Controllers, respectively, [redacted      [redacted      redacted
                redacted               ].  Such an approach places a cap on these royalties consistent with his-
torical experience and based on reported and veri-
fiable information.148  


Rambus points out that its RDRAM licenses en-
tailed long-run, co-development efforts with licensees and argues for further compensation on that basis.149  Given the importance that SDRAM and DDR SDRAM achieved in the market, and the retention of Rambus technologies in DDR2 SDRAM, Rambus already has largely secured the outcome sought by licensees’ support without the ex ante risk that those efforts might fail.150  No adjustment on this account appears necessary.


Rambus’s RDRAM licenses provided additional compensation in the form of non-exclusive cross licenses and grant-backs.151  These provisions, how-
ever, typically were limited to (i) patented tech-
nologies that would block Rambus from using its proprietary RDRAM technologies, and (ii) the li-
censee’s improvements on RDRAM technologies.152  Given the limited nature of these terms, and subject to those limitations, we will permit Rambus to in-
clude comparable provisions in any SDRAM/DDR SDRAM licenses entered under the Commission’s remedial Order.


IV.

A.

As discussed above, the Commission has “wide latitude for judgment” in selecting a remedy, subject to the constraint that it must be reasonably related to the violation.153  Furthermore, the Commission is not limited to merely proscribing unlawful conduct “in the precise form in which it [was] found to have existed in the past.”154  The Commission is authorized to both prohibit the practices that it has found un-
lawful and – in order to prevent future unlawful conduct – to “fence-in” the violator with provisions that are broader in scope.155  So long as the remedy has a reasonable relationship to the violation that the Commission has found, the Commission may “close all roads to the prohibited goal,” including pro-
scribing conduct that is lawful.156  


As we explained most recently in Telebrands Corp.,157 in determining the appropriate scope of fencing-in relief, the Commission considers three factors:  (1) the seriousness and deliberateness of the violation; (2) the ease with which the violation may be transferred to other products; and (3) whether the respondent has a history of prior violations.  No single factor is determinative, but “the more egre-
gious the facts with respect to a single element, the less important is it that another negative factor be present.”158

We find that Rambus’s intentional and willful deception,159 described in detail in the Commission’s liability opinion, is sufficient, without more, to justify broad fencing-in relief.  Furthermore, factors such as Rambus’s large portfolio of intellectual property and the company’s status as a developer and licensor of memory technologies (but not a manufacturer) could increase the incentive for Rambus to attempt to circumvent the Commission’s Order.  Given these circumstances, we believe that merely prohibiting Rambus from “knowingly” engaging in a deceptive course of conduct as a member of an SSO – as Ram-
bus proposes – would provide inadequate incentive for it to put into place the procedures and policies that are necessary to ensure that its future partic-
ipation in SSOs is conducted in an honest and forth-
right manner and that it does not simply circumvent the Commission’s Order.  The Order provisions de-
scribed below represent the Commission’s efforts to prohibit Rambus from engaging in the practices that we found in our liability opinion to violate Section 5 of the FTC Act, as well as to prevent future related conduct.


B.

Paragraph II of the Commission’s Order prohibits Rambus from making any misrepresentations con-
cerning its patents, or applications for patents, to any SSO, or its members, and constrains Rambus from taking any action, or refraining from taking any action, that would lead the SSO, or any of its mem-
bers, to unknowingly infringe any current or future Rambus patent.  Additionally, Paragraph II requires Rambus to abide by any requirement or policy of an SSO in which it participates to make complete, accurate, and timely disclosures.  These prohibitions are substantially the same as those set forth in Rambus’s proposed order, but the scope of our Order is drawn more broadly to protect the public against a repetition of the same deceptive conduct with respect to other products.   


Paragraph III of the Order requires Rambus to employ a compliance officer, who shall be responsible for communicating Rambus’s intellectual property rights relating to any standard that is under con-
sideration by an SSO in which Rambus participates.  The compliance officer shall also be responsible for verifying the contents of Rambus’s periodic reports 
to the Commission, and to supplement such reports when it is necessary to provide a complete and accurate picture of the status of Rambus’s compliance with the terms of this Order.  We believe that such a provision is necessary and appropriate to ensure that Rambus will adhere to SSO rules and policies, and to facilitate the Commission’s efforts to monitor its compliance with the instant Order.  


Paragraphs IV-VII are designed to restore – to the extent possible – the competitive conditions that would have existed but for Rambus’s unlawful con-
duct.  Our remedy covers all technologies used in JEDEC-compliant products and protected by patents derived from applications that Rambus filed while it was a member of JEDEC.  Rambus contends that our remedy must be limited to the four technology mar-
kets that are identified in the Commission’s liability decision.160  However, claims of infringement based on JEDEC-compliant use of any of these technologies would take advantage of the same deceptive conduct – indeed, the same intentional failure to disclose – identified in the Commission’s liability decision.161  That is, the same violation condemned with regard to the four relevant technologies at issue in the liabil-
ity decision (programmable CAS latency, program-
able burst length, dual-edge clocking, and on-chip PLL/DLL) could be readily transferred to additional technologies covered by Rambus’s undisclosed patent rights.162  Rambus repeatedly has indicated that it contemplates seeking infringement rulings against JEDEC-compliant uses of technologies other than 
the four at issue in the liability decision.163  Consequently, coverage of all technologies used in JEDEC-compliant products and protected by patents derived from applications filed while Rambus was a member of JEDEC is necessary as fencing-in, in order to “effectively close all roads to the prohibited goal, so that [the Commission’s] order may not be by-passed with impunity.”164 

Paragraph IV prohibits Rambus from collecting royalties relating to the sale, manufacture or use 
of any JEDEC-Compliant DRAM or Non-DRAM Products that are greater than those that Rambus is allowed to collect under the terms of the present Order.  The purpose of this provision – which applies both to U.S. patents and, with respect to imports or exports to or from the United States, to foreign patents165 – is to preclude Rambus from continuing to collect monopoly rents with respect to JEDEC-Com-
pliant DRAM or Non-DRAM Products.  Paragraph V requires Rambus to make available a worldwide, nonexclusive license – under the relevant U.S. pa-
tents only – to make, use, and sell JEDEC-compliant DRAM and non-DRAM products at rates that do not exceed the Maximum Allowable Royalty Rates, as defined and set forth in Paragraph I.  To ensure that the Commission’s efforts to restore competition are not undermined by the threat of patent infringement litigation, Paragraphs VI and VII prohibit Rambus from enforcing the royalty agreements that would be prohibited by the terms of the instant Order.  


Paragraphs VIII through XI contain ancillary pro-
visions that are designed to help the Commission oversee Rambus’s compliance with this Order.  Ram-
bus is required, for example, to distribute copies of the Commission’s Order, make periodic compliance reports to the Commission, and provide the Commis-
sion with access to its documents.


Finally, paragraph XII specifies that the Order will sunset in 20 years.  As we noted in Kentucky Household Goods Carriers Association,166 a 20-year sunset provision is common to most of the Com-
mission’s orders.  Respondent, of course, may seek to modify or set aside the Order, pursuant to Section 2.51 of the Commission’s Rules of Practice,167 if at any time prior to the expiration of 20 years it is no longer in the public interest.

C.

We do not believe that the Commission’s remedy should extend to Rambus’s patents used in products that are compliant with JEDEC’s DDR2 SDRAM or succeeding generations of JEDEC standards.  There is no doubt that some relationship exists between Rambus’s deceptive conduct and its position in the DDR2 SDRAM market.  Nevertheless, in our liability decision, we concluded that Complaint Counsel had not proved a sufficient causal link between Rambus’s deceptive course of conduct and the DDR2 standard and, indeed, between the issuance of the SDRAM and DDR SDRAM standards and the DDR2 standard (because there was insufficient evidence of lock in).168  Absent a sufficient causal link, extending our remedy to cover DDR2 SDRAM would not restore competition lost because of Rambus’s deceptive conduct.  Nor 
do we believe that “fencing in” justifies extending 
our remedy to the DDR2 standard (or subsequent generations of JEDEC DRAM standards) under these circumstances.  Indeed, absent the necessary causal links, applying our remedy to DDR2 SDRAM could conflict with the warnings in Jacob Siegel, National Lead, and Ruberoid, discussed above, that the Com-
mission cannot issue an order that is not sufficiently related to the violation.


Commissioner Harbour’s dissent emphasizes that the relief ordered – confined to products compliant with JEDEC’s SDRAM and DDR SDRAM standards but not reaching products compliant with JEDEC’s DDR2 SDRAM standard – will have declining impact as the market progressively shifts to DDR2.  This follows not from any policy choice, but rather from the timing of underlying events.  Rambus revealed its patents well before the DDR2 SDRAM standard was set, and we were unable to conclude in our liability opinion that in the relevant time frame lock in conferred durable monopoly power over DDR2.169   Had the evidence demonstrated a sufficient causal link between Rambus’s deceptive conduct and JEDEC’s standardization of Rambus technologies in DDR2 SDRAM, our relief would have covered prod-
ucts compliant with that standard.  The evidence, however, does not carry us that far, and we limit our order accordingly.
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Remedy Statement of Commissioner Pamela Jones Harbour Concurring in Part and Dissent​ing in Part


I join Parts I, II, IV.A., and (subject to the excep​tion described below) IV.B. of the majority’s remedy opinion. In particular, I strongly agree that the Commission’s remedial authority in Section 2 cases extends beyond narrowly constrained cease-and-desist orders and includes the ability to order com​pulsory, royalty-free licensing.

Along with Commissioner Rosch, I dissent from Part III of the majority opinion and the above-zero royalty rate licensing provisions described in Part IV.B. of the majority opinion (and also from the Or​der, to the extent it is based on those portions of the majority opinion), because I believe the Commission should have imposed a royalty-free remedy in this case. With one exception, I join Commissioner Rosch’s dissenting statement, and I elaborate further in Part I below.

As explained in Part II below, and unlike Commis​sioner Rosch, I also dissent from Part IV.C. of the majority opinion. I do not believe the remedy adopted by the majority goes far enough to restore competi​tion. Given the Commission’s remedial authority and the current “actual market realities”
 for SDRAM technologies, the Commission can and should impose a remedy reaching the DDR2 generation of SDRAM. A remedy extending to DDR2 would be a legitimate and appropriate exercise of the Commission’s reme​dial discretion.

I.
THE REMEDY SHOULD BE ROYALTY-FREE 

All five Commissioners agree that the Commission has the authority to require royalty-free licensing under certain circumstances.
 Commissioner Rosch sets forth compelling arguments why the Commission should exercise that authority in this case. I write separately to highlight one key reason why I concur with Commissioner Rosch on this point: Rambus’s argument for an above-zero royalty rate is premised on a flawed logical construct regarding the incentives of Rambus and other JEDEC members in a plausible “but for” world.

Rambus would have us believe that – if faced with a choice between collecting RAND royalties or no royalties at all – Rambus would have offered JEDEC a RAND commitment, in order to entice JEDEC to adopt Rambus technologies as part of the SDRAM standards.
 Based on the record before us, I cannot agree.

As noted by Commissioner Rosch in his dissenting statement,
 RDRAM was Rambus’s flagship technol​ogy. In its unanimous liability opinion, the Commis​sion found that Rambus’s goal was the adoption of its proprietary RDRAM technology as the de facto indus​try standard.
 The Commission also found that a pri​mary objective of the JEDEC standard-setting proc​ess was to establish a royalty-free alternative to RDRAM. The industry resisted RDRAM precisely be​cause of the high royalties Rambus was expected to charge,
 in keeping with the company’s business model of earning its revenue through patent licens​ing.


If Rambus had decided to offer a RAND commit​ment to JEDEC, presumably Rambus would have of​fered something less than the full package of technol​ogy comprising RDRAM, because Rambus would have wanted to continue to push for industry adop​tion of RDRAM. Rambus also would have known that its RAND rates for this package of technology must be proportional to the anticipated cost of alternative technologies under consideration by JEDEC, or else the RAND commitment would not be an attractive proposition to manufacturers of DRAM components. The RAND rates for this technology package, how​ever, would have represented a significant discount off of the RDRAM rates Rambus was expected to charge. As a result, manufacturers would have been able to forgo the pricier RDRAM standard, yet still license some portion of Rambus’s DRAM technology – at the discounted RAND rates – for incorporation into rival JEDEC-compliant devices. But this outcome would have been fundamentally inconsistent with the Rambus business model, because it would have re​duced even further the industry’s incentives to adopt RDRAM as a de facto standard. Therefore, it is diffi​cult to conclude on this record that Rambus would have offered RAND terms in a plausible “but for”world.

Even if we were to suppose, nevertheless, that Rambus would have offered a RAND commitment, the inquiry cannot end there. We must ask, as well, how the JEDEC members would have responded. Again, based on the record before us, it is implausible to conclude that the JEDEC members would have ac​cepted Rambus’s RAND offer and incorporated Ram​bus technology into the JEDEC standards. The re​cord demonstrates that JEDEC members not only were wary of adopting patented technology generally, but also went out of their way to avoid Rambus’s pat​ented technology specifically.


Moreover, as the Commission’s unanimous liability opinion explains in detail, the Commission assumes a “but for” world where lock-in had not yet occurred and where viable, cost-effective alternative technolo​gies were available to JEDEC
 – all the more reason why the JEDEC members likely would have rejected a RAND offer by Rambus in a plausible “but for” world.


II.
THE REMEDY SHOULD EXTEND TO DDR2 

All of the other Commissioners have chosen to limit the scope of the remedy to the SDRAM and DDR SDRAM standards. The Commission’s unanimous li​ability opinion found lock-in only with respect to the two earlier standards; therefore, my colleagues con​clude, the remedy should go no further. I disagree.

When the Commission fashions a remedy, it should strive to restore, as completely as possible, the com​petitive environment that would have existed in the “but for” world.
 In this case, the Commission can and should impose a remedy that would apply to technologies included in all JEDEC standards that were developed, or in development, at the time Ram​bus began enforcing its patents. This test would yield a remedy covering DDR2 (but not DDR3 or successive generations).

This formulation would reflect an appropriate use of fencing-in relief – consistent not only with existing jurisprudence regarding the scope of the Commis​sion’s remedial authority, but also with burden-of-proof requirements during the remedy phase. A DDR2 remedy would more completely and effectively mitigate the likely and foreseeable effects of Ram​bus’s exclusionary conduct and would create an op​portunity for the market to establish a competitive equilibrium.

The proposed test also recognizes the need for a clearly articulated limiting principle. The remedy would be purely prospective and reasonably bounded in breadth, yet aggressive enough to prevent Rambus from being unjustly enriched by the lingering effects of its unlawful conduct.

Finally, such a remedy would enhance the deter​rent effect of the Commission’s enforcement action by sending a forceful message: companies will not be al​lowed to profit from monopoly power obtained by hi​jacking a standard-setting organization.

A.
The Commission’s Liability Opinion Does Not Rule Out The Possibility of DDR2 Lock-In

In its unanimous liability opinion, the Commission held that “[t]he re​cord does not support a finding that lock-in conferred durable monopoly power over DDR2 SDRAM by 2000” – subject to the caveat expressed 
in footnote 621: “Although we do not, on this record, find durable monopoly power as to DDR2 SDRAM, neither do we rule it out. It is possible that Rambus did, in fact, ob​tain durable monopoly power over DDR2 SDRAM.”


As footnote 621 recognized, the Commission “might have found lock-in with respect to DDR2 SDRAM if the record had demonstrated, for example, that backward compatibility concerns were a substantial determinative factor in JEDEC’s DDR2 SDRAM standard-setting decisions.”
 For purposes of estab​lishing liability, however, the record was deemed in​sufficient to make such a finding.

B.
The Commission Has The Authority to Reach DDR2 


When the Commission finds that the law has been violated, the Commission has three responsibilities: to stop the unlawful conduct; to prevent the unlawful conduct from recurring; and, importantly, to restore competition lost as a result of the unlawful conduct. As the majority opinion explains, the Commission has the authority to order relief that goes beyond a cease and desist order – including the prohibition of otherwise lawful conduct – if such relief is necessary to alleviate competitive harm and prevent future harm from occurring. The Commission is exercising this authority by prescribing maximum royalty rates that Rambus may charge for SDRAM and DDR SDRAM. The same core principles that support the majority’s remedial choice also would justify a rem​edy extending to DDR2.

The Supreme Court in its 1946 Jacob Siegel deci​sion described the Commission as “the expert body to determine what remedy is necessary to eliminate the unfair or deceptive trade practices which have been disclosed.”
 As discussed in the majority opinion,
 the Court further stated that the Commission “has wide latitude for judgment”
 and “wide discretion in its choice of a remedy deemed adequate to cope with the unlawful practices in . . . trade and commerce.”
 The Court concluded that “the courts will not inter​fere except where the remedy selected has no reason​able relation to the unlawful practices found to ex​ist.”
 The Supreme Court and lower courts consis​tently have affirmed the breadth of the Com​mission’s remedial authority under Section 5 of the FTC Act.


As the majority opinion explains, the Court repeat​edly has upheld the Commission’s authority to go be​yond a cease and desist order. The Commission may require relief that prohibits otherwise lawful conduct, if such relief is necessary to prevent ongoing harm to competition. As the Court explained in Ruberoid,

the Commission is not limited to prohibiting the illegal practice in the precise form in which it is found to have existed in the past. If the Commission is to attain the objectives Congress envisioned, it cannot be required to confine its road block to the narrow lane the transgressor has traveled; it must be allowed effectively to close all roads to the prohibited goal, so that its order may not be by-passed with impunity.


The Court later gave a name to this concept: “those caught violating the [FTC] Act must expect some fencing in.”
 The Commission – with the approval of the courts – has included a variety of fencing-in pro​visions in its remedial orders.
 The Commission may use its fencing-in authority as long as the relief is reasonably related to the illegal conduct and is not punitive.


In this case, extending the relief to the DDR2 SDRAM standard would be reasonably related to Rambus’s deceptive and exclusionary conduct. The Commission’s unanimous liability opinion found that Rambus’s course of deceptive conduct was causally linked to Rambus’s acquisition of a monopoly position in technologies used in products compliant with JEDEC’s SDRAM and DDR SDRAM standards. By the time Rambus began enforcing its patents against JEDEC-compliant products, the industry already had begun to develop the third-generation SDRAM stan​dard – i.e., DDR2. DDR2 was based on the existing SDRAM and DDR SDRAM standards, reflecting JEDEC’s preference for “evolutionary” progression from one generation to the next. Given the industry’s desire for backward compatibility,
 Rambus reasona​bly could have anticipated – and would have hoped – that its technologies also would be incorporated into DDR2.

In the “but for” world, the SDRAM and DDR SDRAM standards would have been Rambusfree. Due to the path-dependent nature of JEDEC stan​dard-setting, the inclusion of Rambus technologies in the first- and second-generation standards made it all but inevitable that Rambus technologies also would be included in DDR2. Rambus’s exclusionary conduct therefore facilitated the creation of Rambus’s DDR2 monopoly. This would satisfy the “reasonable rela​tion” test.

As for the “punitive” prong of the analysis, courts have upheld a variety of fencing-in provisions as not punitive,
 and a remedy reaching DDR2 also would pass muster. By extending the remedy to technolo​gies included in all JEDEC standards developed or in development at the time Rambus began enforcing its patents against JEDEC-compliant products, the Commission would do no more than restore the com​petitive status quo ante. Rambus would not be de​prived of the entire value of its intellectual property, because Rambus still would have total freedom to en​force its patents with respect to all non-JEDEC-compliant uses (such as RDRAM). True, a royalty-free remedy would “hurt” Rambus more than the remedy endorsed by the majority. But one must be careful not to equate financial pain with excessive punishment. If a remedy is proportional to the un​derlying offense, it is not punitive, regardless of whether it inflicts pain. In contrast, if a remedy is not proportional to the offense, the Commission’s reme​dial goals are unlikely to be fully achieved. The wrongdoer will benefit; the remedy will not restore the status quo ante; and future violations may be en​couraged rather than deterred.

C.
The Burden Of Proof Must Be Properly Allocated 

The Commission’s unanimous liability opinion found insufficient proof of a causal linkage between Rambus’s exclusionary conduct and its DDR2 monop​oly. But the burden of proof in the remedial phase is less stringent than in the liability phase, and the evi​dence must be weighed accordingly. Finding a “rea​sonable relation” to the unlawful practices requires less evidence than would be needed to establish the violation.

For remedial purposes, Complaint Counsel should not bear the burden of proving the “but for” world with absolute certainty. Yet, the other Commission​ers would limit the Commission’s remedial reach to anticompetitive effects directly caused by the unlaw​ful conduct. In effect, therefore, my colleagues seek to restore the “but for” world only to the extent Com​plaint Counsel has proven what that world would have looked like. I believe their approach incorrectly allocates the burden of proof.

In our liability opinion, the Commission unani​mously agreed that, for purposes of establishing Sec​tion 5 liability, Complaint Counsel needed to prove a causal relationship between Rambus’s unlawful con​duct and Rambus’s acquisition or maintenance of monopoly power in the relevant technology markets. The Commission found that Complaint Counsel had satisfied its burden with respect to the SDRAM and DDR SDRAM standards, but not with respect to DDR2. Significantly, however, the Commission found no proof of Rambus’s portrayal of the “but for” world. The Commission explicitly rejected Rambus’s conten​tion that the JEDEC members would have chosen to include the Rambus technologies in the SDRAM standards, even if Rambus had not engaged in its course of deceptive conduct and JEDEC had full in​formation about Rambus’s intellectual property. Moreover, as discussed above, footnote 621 preserved the possibility that Rambus’s exclusionary conduct might have been causally linked to Rambus’s mo​nopolization of the four relevant technologies with respect to the DDR2 standard.

It is black-letter Supreme Court law that “once the Government has successfully borne the considerable burden of establishing a violation of law, all doubts as to the remedy are to be resolved in its favor.”
 Areeda and Hovenkamp reflect this principle when they state:

[T]he monopolist bears the risk of the uncer​tain consequences created by its exclusion​ary acts. Thus, at the least, equitable relief properly goes beyond merely “undoing the act”; the proper relief is to eradicate all the consequences of the act and provide deter​rence against repetition; and any plausible doubts should be resolved against the mo​nopolist.


As discussed, but not decided, in the Commission’s unanimous liability opinion, Rambus intentionally destroyed a large volume of documents, including documents regarding Rambus’s participation in JEDEC and Rambus’s patent prosecution litigation.
 While the Commission found it unnecessary to re​solve the spoliation issue for purposes of determining liability, Rambus’s alleged spoliation of evidence should not be wholly ignored for remedy purposes. Rambus destroyed contemporaneous records that might have corroborated Complaint Counsel’s posi​tion on remedy. In particular, on July 17, 2000, Ram​bus Vice President and in-house counsel Neil Steinberg instructed Rambus executives to destroy all documents, other than executed contracts, that referred or related to patent licensing negotiations.
 Clearly, such records would have been particularly relevant to the Commission’s consideration of what the real world might have looked like and, thus, what the “but for” world should be. Instead, Rambus’s sys​tematic and successful document destruction cam​paign has enhanced doubts regarding how DDR2 should be treated in the “but for” world.

The proper relief in this case must eradicate all consequences of Rambus’s exclusionary conduct. Rambus’s monopoly power with respect to DDR2 is reasonably related to Rambus’s exclusionary conduct. Because “any plausible doubts” are to be resolved against Rambus – especially doubts exacerbated by Rambus’s destruction of documents – the Commis​sion may extend its remedy to DDR2.

D.
Marketplace Realities: A DDR2 Rem​edy Will More Effectively Restore Competition

Enforcement litigation in complex antitrust cases presents an inherent paradox: by the time any remedy is achieved, the market may have moved on. This is especially true in fast-moving technology mar​kets. The Rambus case was worthwhile, irrespective of remedial issues, because the Commission’s unani​mous liability opinion will provide valuable guid​ance.


But having said that – and given that the Commis​sion can rightfully reach DDR2 – the Commission should do so.

It is impossible to ignore what has happened in the SDRAM marketplace since the Commission voted out its administrative complaint in June 2002. The mar​ket is now rapidly migrating to DDR2. Therefore, the Commission’s remedial order applies only to products that soon will be obsolete. A quick check of retail websites of major computer system manufacturers confirms that even entry-level computers – targeted to the price-sensitive consumer segment of the mar​ket – overwhelmingly feature DDR2 components.
 It has been projected that DDR2 will achieve a market share of over 77 percent of DRAM revenues in 2007, and over 84 percent by 2008.


If the Commission’s remedy does not reach DDR2, it will fail to eradicate the lingering effects of Ram​bus’s illegal conduct.
 Consumers deserve more effec​tive and complete relief, wherever possible. Com​plaint Counsel correctly assert
 that a DDR2 remedy would help to “creat[e] a breathing spell during which independent pricing might be established without the hangover of the long existing pattern of [anticompeti​tive conduct].”
 By extending the remedy to DDR2, the Commission would give the market an opportu​nity to consider alternative technologies for DDR3 and subsequent standards.

E.
Unjust Enrichment and Deterrence: Rambus Should Not Be Allowed to Profit From Its Unlawful Conduct

A remedy that fails to reach DDR2 will leave Rambus free to extract royalties on sales of a vast majority of JEDEC-compliant components currently, and soon to be, in the SDRAM marketplace. If Ram​bus is allowed to keep all of its DDR2 royalties on a going-forward basis, Rambus’s exclusionary conduct will continue to be rewarded, as it already has been. This constitutes unjust enrichment, which is unfair to consumers.

It also may hamper effective deterrence, which should be one of the primary objectives of any rem​edy. As Areeda and Hovencamp state, “the goal of an​titrust remedies is general deterrence, not simply de​struction of a single monopoly for whatever social good that in itself might impose.”
 The Commission has sent a strong message in its liability opinion, and most participants in standard-setting organizations will take this message to heart. But the bottom-line result of the Commission’s remedy is this: Rambus will continue to reap financial benefits that are rea​sonably related to its successful subversion of JEDEC’s standards.
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Statement of Commissioner J. Thomas Rosch,
Concurring in Part and Dissenting in Part


I.


I concur in Parts I, II and IV of the majority deci​sion, with the exception of the above zero royalty rate licensing provisions of the majority’s decree that are described in Part IV B of the decision.
 I respectfully dissent from Part III of the decision and from those above zero royalty rate provisions of the decree.


With respect to the majority’s discussion of the Commission’s remedial authority in Part II of its de​cision, I would only add that the Section 2 violation the Commission has found is a continuing violation of Section 2. The Commission found not just that Ram​bus engaged in a deceptive course of conduct, but that Rambus obtained enduring monopoly power by virtue of that deceptive course of conduct. Rambus continues to exploit that monopoly power by seeking royalties from those who practice the SDRAM and DDR-SDRAM standards. When a monopoly posi​tion is wrongfully acquired, exploitation of that monopoly position constitutes monopolization violative of Sec​tion 2.
 Thus, by continuing to exploit its unlawfully acquired monopoly position, Rambus is engaging in a continuing violation of Section 2.


Rambus does not deny that when there is a con​tinuing violation, the Commission can issue whatever order is reasonably necessary to stop the violation from continuing. For example, Rambus admits that when a merger violates Section 7 of the Clayton Act, the Commission is not limited to enjoining future ac​quisitions violative of Section 7, but can order divesti​ture of the merged assets
 This admission is not gra​tuitous. Courts may issue whatever order is reasona​bly necessary to stop a monopolist from continuing to exploit its unlawfully acquired monopoly power. There is no principled reason why the Commission’s power to remedy a Section 2 violation should be more cramped than the remedial authority of a district court to deal with such a continuing violation.


I agree with the majority’s discussion in Part II B of the legal principles governing the Commission’s authority to order royalty free licensing. Specifically, I acknowledge that there are significant limiting principles on the Commission’s power to require roy​alty-free licensing. First, as the majority states, that remedy cannot go beyond what is reasonably neces​sary to stop a continuing violation of Section 2 and/or to terminate the ill effects of the violation.
 That means in this case that the Commission must con​clude on the basis of the record that in the “but for world” – i.e., the world that would have existed had Rambus not engaged in its deceptive course of con​duct – Rambus would not have obtained any royal​ties. The parties agree on this limiting principle.


Second, as the majority says, there is a spectrum of remedies with controls on conduct at one end and structural measures such as divestiture at the other end. The Commission should impose an order based on the record which is as close to the “conduct” end of the spectrum as possible so long as that remedy will insure that Rambus cannot continue to exercise its monopoly power and/or retain the fruits of its viola​tion. That means that, having determined what the “but for world” would have looked like, the Commis​sion must consider whether there is a more “conduct-like” remedy than royalty-free licensing which will reflect the conditions of the “but for world.”


Third, the majority is correct in asserting that there must be “special proof” of the need for that remedy. Rambus is also correct that Complaint Counsel bears the burden of proving what the “but for world” would have looked like.
 Rambus’s counsel conceded at oral argument that it is unclear what proof would suffice.
 Areeda and Hovenkamp state that where the relief sought is necessary “to eradicate all the consequences of the act, . . . any plausible doubts should be resolved against the monopolist.”
 That said, however, I agree that there must be strong proof that Rambus would not have reaped royalties in the “but for world” in order to support royalty-free licensing, and that proof must substantially outweigh the evidence of the “but for world” proffered by Ram​bus.


II.

A.

To begin with, it bears emphasis that the parties have stipulated to three points related to the appro​priate remedy.
 First, assuming the Commission’s remedial authority extends beyond entry of an order requiring Rambus to cease and desist engaging in de​ceptive conduct, the Commission must seek to restore conditions to those that would have existed in the “but for world.” Second, the remedy should address only patents with respect to JEDEC-compliant prod​ucts. Third, the Commission should adopt a remedy expeditiously and based on the existing record. The third stipulation is especially important here, rein​forcing the Commission’s obligation to insure that the remedy adopted is firmly grounded in the record. Based on the record before the Commission in this case, I would issue a royalty-free decree more limited in scope than that sought by Complaint Counsel, or​dering Rambus to license its technologies royalty free to those practicing JEDEC’s SDRAM and DDR SDRAM standards. I therefore respectfully dissent from the majority’s decree in that respect.


B.


Rambus insists that the fact that JEDEC adopted standards incorporating its four patented technolo​gies establishes that JEDEC and its members pre​ferred those technologies over alternatives and that this preference would have enabled Rambus to obtain substantial royalties in the “but for world.”
 Com​plaint Counsel, on the other hand, insist that the Commission has already found that but for Rambus’s deceptive course of conduct, JEDEC would have se​lected unpatented technologies over Rambus’s pat​ented technologies.
 Both sides overstate the record and the Commission’s earlier findings.


Rambus’s argument that JEDEC and its mem​bers would have selected its technologies even if they were fully informed about Rambus’s patents and pat​ent applications is not supported by the fact that they did so when they were not informed about those pat​ents and patent applications. On the other hand, Com​plaint Counsel are wrong in asserting that the Com​mission has already concluded that a fully informed JEDEC and its members would not have incorpo​rated the patented technologies in the standards. The Commission has, to be sure, concluded that Rambus failed to establish that the costs of alternatives ex​ceeded the costs of Rambus’s patented technologies, but in that analysis the Commission included as a portion of Rambus’s costs the royalties Rambus has been demanding.
 The Commission did not hold that a fully-informed JEDEC would have adopted the al​ternatives if Rambus’s technologies were demonstra​bly superior to them on a net cost/performance basis. Thus, I reject both of these contentions.


C.


However, there is strong evidence in the record that if JEDEC had been aware of the potential scope of Rambus’s patent portfolio, it would have adopted standards that would have avoided Rambus’s pat​ents. JEDEC’s rules, the expectations of its member​ship, and the market’s concerns with costs generally and the cost of Rambus’s technologies in particular all strongly support a finding that a fully informed JEDEC would have adopted standards that did not read on Rambus’s patents.


JEDEC’s written policies reflected deep con​cern with incorporating patented technologies into stan​dards.
 Those concerns were echoed by JEDEC’s members who repeatedly testified about their opposi​tion to incorporating patents into JEDEC stan​dards.
 The record demonstrates that the consensus needed to adopt Rambus’s patented technologies could not have been achieved because some of JEDEC’s most powerful members (e.g., Sun Microsys​tems) were especially loathe to adopt patented tech​nologies.


The record also demonstrates that JEDEC’s mem​bership was particularly concerned with incorporat​ing technologies into JEDEC’s standards that could potentially read on Rambus’s patents. JEDEC mem​bers testified that if they had known of Rambus’s patents and patent applications at the time, they would not have voted to incorporate those technolo​gies into the standard.
 That testimony is consis​tent with the real world behavior of JEDEC and its mem​bership. For example, several members objected to a proposal for the DDR SDRAM standard because they were concerned that it might be covered by Rambus’s ‘703 patent – the one patent that Rambus had dis​closed while it was a member of JEDEC.
 JEDEC immediately dropped the proposal and turned to con​sideration of technologies that it believed avoided Rambus’s patent.
 Another example was the reaction of the marketplace to Rambus’s proprietary DRAM standard – RDRAM. Rambus failed in its efforts to position RDRAM as the de facto market standard, at least in part, because the DRAM manufacturers’ con​cerns about cost led them to adopt standards that they believed were not proprietary.


Rambus tried to rebut this evidence by pointing to evidence that JEDEC sometimes adopted patented technologies into its standards after it received RAND assurances .
 However, in all but one instance (Mosaid, whose patents were not essential to the standard), the evidence shows that the holders of those patents were, unlike Rambus, manufacturers, and that JEDEC viewed manufacturers differently from non-manufacturers, believing that the former had incentives to cross-license their technology for de minimis or no royalties.
 Thus, it does not follow that because JEDEC was willing to adopt the technologies of those manufacturer patent holders it would have been willing to do so in Rambus’s case.


It is also suggested that the testimony of JEDEC members should not be credited because their testi​mony is, inter alia, “necessarily speculative even if sincere.”
 However, in the context of mergers the Commission has embraced unimpeached customer testimony as powerful evidence of the “but for world.”
 Where, as here, customer testimony is not only given under oath but is supported by the actions of the customers before the controversy has arisen, and is otherwise unimpeached, there is no reason not to credit it. Although it is also said that the testimony of JEDEC’s members is contrary to their agreement “to incorporate patented technologies into the SSO’s standard in several instances,” that is not supported by the record respecting the actions of JEDEC’s members where Rambus or companies like Rambus that were pure inventors (as contrasted with manu​facturers) were involved.


In short, the record seems to me strongly to sup​port the conclusion that in the “but for world” JEDEC and its principal stakeholders (the DRAM manufac​turers), if fully informed about Rambus’s patents and pending patents, would not have incorporated Ram​bus’s technologies in the SDRAM and DDR SDRAM standards. In a world with alternative technologies, which was the real world here,
 Rambus would not be in a position to collect royalties from those prac​ticing those standards. That conclusion in turn would support a decree requiring Rambus to license on a royalty-free basis the patents that were not disclosed to those practicing the SDRAM and DDR SDRAM standards.


D.


It also seems to me that on this record there is no remedy which comports with the “but for world” but which, at the same time, is closer to the “conduct” end of the remedy spectrum than is the limited com​pulsory licensing remedy I would adopt. Rambus claims otherwise, contending that the evidence re​specting the “but for world” described above is out​weighed by evidence of a “but for world” in which Rambus and a fully informed JEDEC and its mem​bers would have agreed to licenses of Rambus’s pat​ents at royalty rates above zero. I do not agree.


Specifically, Rambus argued that, at a minimum, in the “but for world” it would be able to collect a 2.5% royalty from those practicing JEDEC’s SDRAM and DDR SDRAM standards. 
 Rambus’s claims about the “but for world” are threefold. First, Rambus asserts that if it had disclosed its potential patent portfolio, JEDEC would have requested a RAND commitment from Rambus (a commitment to license its technology on reasonable and nondiscriminatory terms), and Rambus would have obliged.
  To be sure, JEDEC policies permitted (but did not require) JEDEC to incorporate patented technologies into its standards when RAND commitments were given.
  However, the record shows that Rambus was strongly opposed to RAND terms because they were contrary to its business model.
 There is also evidence that on at least two occasions, Rambus made it clear that it would not commit to RAND terms in the standard setting context.


Rambus urged the Commission to ignore what it said because its statements and documents do not mean what they say. It cites testimony from its ex​pert, Dr. Teece, that Rambus had every incentive to commit to RAND terms.
 However, Dr. Teece’s testi​mony was the only evidence in the record that con​tradicted the position staked out in Rambus’s docu​ments and the testimony of its own executives that it would not consent to licensing on RAND terms.


Rambus’s counsel could not cite the testimony of a single percipient witness, nor a single document in the record, to support its position that Rambus would have offered a RAND commitment.
 Thus, while it is arguable that, as a matter of logic, Rambus might have accepted something rather than nothing, it is another matter to say that is what would have hap​pened in a “but for world” when there is no factual evidence to support that conclusion.


The record also shows that Rambus was willing to act contrary to its own self-interest in setting its RDRAM royalty rates; its RDRAM royalty rates were substantially above those that the industry partici​pants like Intel felt were necessary to make RDRAM successful.
 Moreover, it is not clear, even as a mat​ter of logic, that committing to RAND terms for SDRAM and DDR SDRAM would necessarily have been in Rambus’s self-interest. The record shows that Rambus consid​ered RDRAM to be its flagship tech​nology.
 A RAND commitment in return for the incor​poration of Ram​bus’s technology into JEDEC’s standards would have been counter to Rambus’s eco​nomic interest because it would have facilitated the acceptance of SDRAM and DDR SDRAM, rather than RDRAM, as the dominant industry standard.


Second, Rambus contends that in the “but for world” it would have been able to negotiate royalties that would “compensate it for the incremental value of its patented inventions over the alternatives.”
 However, there is no evidence that JEDEC or its members had ever negotiated a royalty rate based on a patented technology’s “incremental value” ex ante in return for incorporating a patented technology into its standards. Nor is there evidence that JEDEC or its members even had the expertise to do that.


Beyond that, the evidence relied on by Ram​bus to support this argument was shown to be unre​liable and without foundation. Rambus’s expert, Dr. Rapp, presented a cost-benefit analysis that purported to show that Rambus’s patented technologies had “in​cremental value” as compared with alternative tech​nologies.
 Rambus used that to argue that it should be compensated for that “incremental value.” How​ever, Dr. Rapp’s testimony was rooted in the opinion of Rambus’s cost expert, Mr. Geilhufe. Mr. Geilhufe’s cost estimates were largely without foundation – he admitted that in formulating those estimates he failed to review JEDEC records, interview JEDEC members or review cost information from DRAM manufacturers.
 He also admitted that he had no identifiable methodology, much less one with general acceptance among DRAM developers and manufac​turers, and that there was no way to test his conclusions.
 Thus, it appears that his testimony did not measure up to the standards for expert testimony described by the Supreme Court in Kumho Tire Co. v. Carmichael.
 Rambus’s reliance on a flawed cost-benefit analysis is juxtaposed against Complaint Counsel’s “but for world” that is supported by contemporaneous docu​ments and testimony and buttressed by the testi​mony of their experts.


Mention is made that Complaint Counsel did not submit a cost-benefit analysis of their own. Insofar as that is considered to undercut Complaint Counsel’s challenge to Rambus’s position that it would have been compensated for the “incremental value” of its technology in the “but for” world, the contention fun​damentally misconceives of the way that a fact is proved at trial. One way to prove what would have happened in the “but for world” is by the submission of direct evidence. However, there is no such direct evidence of what would have happened had Rambus fully informed JEDEC and its members of its patent and patent applications because Rambus did not do so. Hence, the “but for world” must of necessity be proved by circumstantial evidence.


One kind of circumstantial evidence is an af​ter-the-fact cost-benefit analysis by an expert witness. How​ever, it is only one kind. Complaint Counsel were not obligated to submit the same kind of circumstantial evidence, and that is especially true here. Rambus having failed to show that JEDEC would (or could) conduct an ex ante cost-benefit analysis and Com​plaint Counsel having impeached the after-the-fact analysis submitted by Rambus, there was no need for Complaint Counsel to submit a dueling cost-benefit analysis. Complaint Counsel could submit the other forms of circumstantial evidence that they did – i.e., evidence of the contemporaneous views and actions of JEDEC and its members vis-a-vis patented technolo​gies and of Rambus’s antipathy toward a RAND commitment – in order to prove the ultimate fact re​garding what would have happened in the “but for world.” In short, there is no basis in the record for concluding that JEDEC would have embraced Ram​bus’s technology in any event.


Third, Rambus argues that the best record evi​dence of the royalty rate that it would have charged after an ex ante negotiation with JEDEC members is the 2.5% royalty rate for “other DRAM” in its 1995 RDRAM license agreement with Hyundai.
 However, the Hyundai agreement was predominantly a RDRAM license agreement and the record provides little context for the negotiation of that clause.
  For example, as the majority opinion points out, the 2.5% figure may have been inflated as a result of trade-offs with other aspects of the license.
  There is also evi​dence in the record that this provision was nothing more than “insurance” against what Hyundai consid​ered improbable claims by Rambus based on other unknown patents.
  Finally, the “other DRAM” clause was unique to the Hyundai agreement, and it was not retained by Hyundai when it renegotiated its license with Rambus.

E.

Nor can I subscribe to the royalties above zero that are ordered in the majority’s mandatory licensing de​cree. Specifically, the decree would order Rambus to license its SDRAM technologies to DRAM manufac​turers at a royalty rate of .25% and to license its DDR SDRAM technologies to those manufacturers at a royalty rate of .50% for three years, after which the royalty rates would drop to zero; the decree’s manda​tory rates for controller manufacturers and others would be 2x those rates.
 Those royalty rates repre​sent an 80% discount for DDR SDRAM and an 90% discount for SDRAM from the rates proposed by Rambus. Those above zero royalty rates are arguably a more “conduct-like” remedy than the limited zero based royalties I favor (at least for three years). How​ever, I am mindful of the Supreme Court’s admoni​tion that “each case arising under the Sherman Act must be determined upon the particular facts dis​closed by the record.”
 I am also mindful of Rambus’s admonition that the Commission should not involve itself in speculative price administration.
 The de​cree’s above zero royalty rates, and the underlying premise that in the “but for world” Rambus would have agreed to them ex ante, seem to me to be con​trary to the record as it relates to Rambus’s positions and conduct.


First, the decree’s royalty rates above zero assume that Rambus would have agreed ex ante (i.e., in 1996 and 2000 respectively when Rambus technology was incorporated into JEDEC’s SDRAM and DDR SDRAM standards) to RAND terms. As discussed above, Dr. Teece, who was not a percipient witness, is the sole support in the record for this assumption; the record established that Rambus insisted both pri​vately and publicly it would not commit to RAND terms; and Dr. Teece’s opinion that, notwithstanding those repeated declarations, Rambus would not have acted contrary to its self-interest, is contrary to its RDRAM pricing conduct.
 Rambus’s fundamental goal was to make RDRAM the industry standard. A RAND commitment to JEDEC would have made it even more difficult for Rambus to get the industry to adopt its competing product – RDRAM – as the mar​ketplace standard.


Second, the decree’s above zero royalty rates use RDRAM royalty rates as the starting point for calcu​lating ex ante “reasonable” royalty rates for SDRAM and DDR SDRAM.
 However, Rambus has repeat​edly asserted that RDRAM rates are not appropriate benchmarks to use in calculating SDRAM or DDR SDRAM royalty rates
 because, inter alia, the RDRAM rates Rambus negotiated were lower than they would have been had it not been necessary to “jump-start” demand for this new technology in order to make a market for it.
 This contention is sup​ported by the record, which shows that Rambus’s ini​tial RDRAM royalty rates started out at 1% in 1991 and rose to 2.5% after RDRAM appeared to gain trac​tion in the market due to Intel’s endorsement of RDRAM in late 1995.
 Nor has Complaint Counsel asserted that RDRAM rates are appropriate bench​marks for calculating SDRAM or DDR SDRAM rates. Thus, the use of RDRAM rates as the starting point for calculating SDRAM and DDR SDRAM rates in the “but for world” is not supported by either party.


Third, the decree’s royalty rates above zero assume that Rambus would have been willing to agree to dis​count its lowest initial RDRAM royalty rate by more than 50% to 75% in calculating “reasonable” SDRAM and DDR SDRAM royalty rates. More specifically, the lowest initial RDRAM royalty rate given to a DRAM manufacturer was 1% and that was given to NEC alone.
 The decree’s “but for world” royalty rates are .25% for SDRAM manufacturers and .50% for DDR SDRAM manufacturers (or 25% and 50% of NEC’s RDRAM royalty rates). Moreover, NEC (and all other RDRAM licensees) were obliged to pay sub​stantial up-front fees in addition to the royalty rate.
 After accounting for those up-front fees, the decree’s royalty rates assume that Rambus would have been willing to agree to discount its lowest initial RDRAM royalty rate by more than 50%-75% in calculating a “reasonable” royalty rate for JEDEC’s principal stakeholders.
 As previously discussed, the record shows that Rambus considered RDRAM to be its flagship technology. There is nothing in the record to suggest that Rambus would have been willing to make RDRAM less desirable by giving such better licensing terms to those practicing competitive stan​dards such as SDRAM and DDR SDRAM.


Fourth, the decree’s above zero royalty rates as​sume that, as part of its RAND commitment, Rambus would have agreed not to discriminate against any JEDEC stakeholder in calculating “reasonable” SDRAM and DDR SDRAM royalty rates. The as​sumption that Rambus would charge all JEDEC stakeholders the same royalty rate is contradicted by the record as it respects Rambus’s RDRAM licensing practice. As previously noted, it shows that Rambus’s RDRAM license agreements contained initial royalty rates ranging between 1 and 2.5%.


Finally, I am not convinced that a royalty rate above zero is more desirable on policy grounds. I take seriously the majority’s concerns that a zero-based royalty might stifle innovation and/or participation in SSOs. However, the existence of complete and accu​rate information in the marketplace can stimulate output and competition.
 If that is so, it is equally plausible that honest inventors would be more, rather than less, inclined to innovate if they felt that rivals who engaged in deceptive conduct during the standard-setting process would be denied the fruits of their wrongdoing in their entirety.

Ultimately, I conclude that licensing on terms above zero would enable Rambus to obtain royalties it would not have obtained in the “but for world.” That would enable Rambus to continue to reap the fruits of its ongoing violation of Section 2.

F.

Rambus asserts that the Commission has described this conclusion as “extreme.”
  However, that misde​scribes the Commission’s liability decision. In its de​cision the Commission described the parties’ posi​tions as being at “opposing extremes.”
  We (or at least I) meant by that that the positions of the parties respecting the royalties Rambus would have obtained in the “but for world” were at opposite ends of the spectrum. On the basis of this record, the limited royalty free license that I favor is not extreme.

In rejecting Rambus’s characterization of the rem​edy as extreme, I must emphasize that the royalty free licensing order I would issue would not run against any patents in their entirety. To the contrary, as previously discussed, I would only order royalty free licensing with respect to patents reading on SDRAM and DDR SDRAM standards in favor of those who are practicing those standards. Thus, for example, Rambus would be able to collect royalties on any patents reading on DDR2 SDRAM and all other JEDEC standards from those who practice those standards.

III.

I do not wish to exaggerate my differences with the majority. The majority has done its best to try to con​struct above zero royalty rates. I simply believe that the assumptions the majority has made in doing that are contrary to the evidence in the record – particu​larly the evidence related to Rambus’s positions and conduct – both in terms of whether ex ante negotia​tions would have occurred in the “but for world” and in terms of the royalty rates such negotiations would have yielded. However, if I agreed with the majority’s assumptions, I would subscribe to the majority’s de​cree because I agree entirely that the Commission has the authority to issue such a mandatory licensing decree.
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124 CX 1592 at 23.



125 CX 1057.



126 CX 1391A at 33 (emphasis added).  
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130 See, e.g., Farmwald, Tr. 8115-18, 8270, 8275-77; Horowitz, Tr. 8619-25, 8646-47; RX 81 at 6-14; CX 1451.  Indeed, Rambus has argued that “RDRAM technology in the early 1990s included numerous inventions,” Rambus Response to Complaint Counsel’s Finding of Fact No. 717 at 282, and Rambus has criticized Complaint Counsel for suggesting that a change from the four patented technologies in DDR SDRAM would require “anywhere near the magnitude of change required for the industry to switch to RDRAM” or “anywhere near the time involved” for switching to RDRAM.  See Rambus Response to Complaint Counsel’s Proposed Findings of Fact No. 2557 at 1032-1033, No. 2564 at 1037 (describing RDRAM as “an entirely new DRAM architecture”).
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132 See CX 1057 (e-mail from Rambus CEO Tate describing Samsung as one of the “biggies”).
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135 One Rambus document, CX 960, reflects Rambus CEO Tate’s insistence that royalties on infringing DRAMs exceed royalties on RDRAM.  By its terms, the document deals with a license of “all of our present and future patents for use for any infringing dram,” a substantially more extensive license than at issue here.  In any case, Tate’s statement came in 1997, when Rambus was still pursuing its hold-up strategy.  See Op. at 47.  Rambus’s preferences when hold-up was in the offing are not good evidence of royalties achievable in a “but for” world in which ex ante disclosure had occurred. 	
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137 RDRAM licenses required up-front license fees ranging from $1.25 million (CX 1646 at 10-11, 20) to $5.5 million (CX 1617 at 11, Siemens license) for use of Rambus technology in DRAMs.
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139 Complaint Counsel suggest that appropriate downward adjustments to RDRAM royalties yield a royalty rate of 0.1%, but it is not clear what assumptions they have made to support this calculation.  Further, we cannot accept Complaint Counsel’s arguments in favor of a maximum royalty rate of 0.25% or less drawn from extrapolations from terms of known or reported Rambus agreements with Samsung and Infineon.  Neither the agreements nor the facts on which Complaint Counsel premise their extrapolations are in the record, and in each instance cited Rambus was at the most disadvantageous stage of its in-�fringement litigation – i.e., when it had lost its case at the trial court level.



Rambus, on the other hand, argues that it should be allowed to charge a royalty rate in excess of 2.5% – the rate agreed to in the “other DRAM” clause of the 1995 Hyundai-Rambus license agreement.  RBR at 17-18.  This is hardly a realistic estimate of reasonable royalty rates in the “but for” world:  the Hyundai rate was not accepted by anyone other than Hyundai, and, at least according to Rambus, it was not even retained by that firm.  See CX 1878 (Rambus answer and counterclaim alleging infringement by Hyundai for using Rambus technologies in JEDEC-compliant products); Hynix Semiconductor Inc. v. Rambus Inc., 2006 WL 565893 at *3-4 (N.D. Cal. 2006) (finding of fact describing Rambus position that the “other DRAM” provision has been superseded and no longer is in effect).  Thus, from a market perspective, the Hyundai rate was neither broadly accepted nor sustained.  Moreover, the 2.5% figure may have been inflated as a result of trade-offs with other aspects of the license.  For example, Rambus’s SDRAM and DDR/SDRAM licenses normally include up-front licensing fees of $3 million, and Rambus RDRAM licenses required licensing fees varying from $1.25 million to $5.5 million.  The Hyundai license, CX 1600 at 11, conferred a license for purposes of RDRAM memories for a licensing fee of $2 million, with no additional license fee for rights covering SDRAM and DDR/SDRAM – so that Hyundai received its SDRAM and DDR/SDRAM license without having to make the normal $3 million up-front pay-�ment.  Similarly, there may have been trade-offs between the royalties payable by Hyundai for various uses of RDRAM technologies (and the dates and volume levels specified for setting those royalty rates) and the 2.5% royalty payable by Hyundai on other DRAMs.  Such trade-offs, within a single license agreement, could have affected the “other DRAM” rate.
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141 Rapp, Tr. 9832, 9852.  The Commission has questioned the accuracy of Rambus’s cost data, but we have not suggested that this relationship is invalid.  Op. at 95 n.532-33. 



142 RBR at 12.



143 See, e.g., CX 1592; CX 1600; CX 1609; CX 1612.  



144 See RX 538 at 22.



145 The SDRAM/DDR SDRAM licenses define “Controllers” broadly to include [redacted                              redacted�                redacted                        ].  See, e.g., CX 1680 at 22 (in camera); CX 1681 at 7 (in camera); CX 1687 at 6-7 (in camera).  Although the licenses in the record  involve firms known as DRAM manufacturers, several of those licenses identify specific products of the licensees that pursuant to the licenses qualify, and give rise to royalties, as Controllers.  See, e.g., CX 1681 at �7, 34 (in camera) (Hitachi license identifying approximately [redacted] Hitachi products as SDR and DDR Controllers); CX 1685 at 6 (in camera) (NEC license identifying [redacted] NEC products as SDR Controllers); CX 1689 at 6 (in camera) (Mitsubishi license identifying in [redacted] Mitsubishi prod-�ucts as SDR Controllers).
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148 See, e.g., CX 1687 at 29 (showing licensees’ [redacted] requirements) (in camera).



149 RBR at 22.



150 The RDRAM licenses also imposed corresponding duties on Rambus to ensure full technology transfer.  See, e.g., CX 1592 at 19-21 (Samsung license stating Rambus technology transfer obligations); CX 1646 at 8-10 (Micron license stating Rambus technology transfer obligations).  These obligations would be unnecessary given the long-established nature of the SDRAM and DDR SDRAM standards.
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159 In our liability opinion, we found that Rambus’s deceptive course of conduct was “intentionally pursued,” Op. at 51, and that Rambus “intentionally and willfully engaged in deceptive conduct.”  Op. at 68. 



160 See RBR at 9-10.



161 Op. at 28-68.  



162 This would include both patents derived from Rambus’s original ’898 application and those derived from any other ap-�plications filed by Rambus prior to its withdrawal from JEDEC.  Rambus was hard at work during the period of its JEDEC membership to obtain patent rights on technologies other than those directly at issue in the liability opinion.  See, e.g., CX 1949 at 5, CX 711 at 58, and Crisp, Tr. 3247-48 (all relating to source synchronous clocking); CX 1932, CX 3125 at 279-80, (Vincent Infineon Dep.) (in camera), CX 3126 at 448-52 (Vincent Infineon Dep.) (in camera), CX 1963 at 4, and Crisp, Tr. 3046 (all relating to low voltage swing signaling); CX 702, CX 734 at 1, CX 1949 �at 1, and Crisp, Tr. 3097-99 (all relating to multi-bank tech-�nologies); CX 734 at 1 and, CX 738 (both relating to auto precharge technology); CX 691 and Crisp, Tr. at 3190-91 (both relating to externally supplied reference voltage).



163 See, e.g., CX 1888 (May 2001 Rambus press release noting that “the Virginia case against Infineon [in which the trial court had dismissed infringement claims] involve[d] only four Ram-�bus U.S. patents” but that “Rambus holds newly issued U.S. �and European patents covering Rambus inventions used by SDRAMs and DDR SDRAMs that have not yet been asserted in any litigation and are not impacted by the [Infineon] Court’s decision”); CX 1403 at 30 (July 2001 Rambus Presentation stating, “Virginia decision involved only 4 patents; we have many others which are used by SDRAM/DDR.”); CX 1371 at 5 (April 2000 Rambus patent licensing presentation to nVIDIA listing numerous alleged “Rambus Innovations” involving tech-�nologies beyond the four specifically at issue in the liability decision); CX 1383 at 4 (September 2000 Rambus patent licensing presentation to ATI listing numerous alleged “Rambus Innovations” involving technologies other than the four specif-�ically at issue in the liability decision); CX 1363 at 3 (January 2000 Rambus presentation claiming that DDR SDRAM used a patented Rambus innovation involving “two bit prefetch architecture” as well as alleged Rambus innovations involving two external clocks, low voltage signaling, quadrature data alignment and source synchronous signaling). 



164 See Ruberoid, 343 U.S. at 473.  New York v. Microsoft, 224 F. Supp. 2d 76 (D.D.C. 2002), relied upon by Rambus, RRBR at 7, is fully consistent.  In that case, the court shaped its remedy to ensure that Microsoft’s exclusionary conduct “broadly” de-�fined was “fully enjoined.”  Id. at 148 (quoting language now appearing in 3 Areeda, Antitrust Law ¶ 653f at 102-03 (2d ed. 2002)), and stating that in cases involving a monopolist’s consummated exclusionary act, “equitable relief beyond a mere injunction against repetition of the act is generally appropriate” and must be tailored with “sufficient breadth to ensure that a certain ‘class’ of acts, or acts of a certain type or having a certain effect, not be repeated”).  The fact that the identical deceptive conduct found in the Commission’s liability opinion also infected a broader range of technologies makes these fencing-in prin-�ciples wholly apposite here.



165 The global nature of the DRAM industry requires that our remedy reach Rambus’s enforcement of foreign patent rights with respect to imports and exports to and from the United States.  DRAMs often are manufactured abroad, see, e.g., Bechtelsheim, Tr. 5886; Appleton, Tr. 6267; CX 2107 at 15-16, 18-20 (Oh FTC Dep.) (in camera), and even when manufacturing occurs in the United States, some steps in the processing frequently take place abroad.  See Appleton, Tr 6268-70; CX 2107 at 19-20 (Oh FTC Dep.) (in camera).  Moreover, major DRAM customers often incorporate DRAM chips into their products at foreign manufacturing facilities.  See Bechtelsheim, Tr. 5886; Appleton, Tr. 6273-74.  Because of the geographically dispersed nature of these activities, Rambus could use its foreign patents to collect royalties that would undermine a remedy confined to U.S. patents.  See McAfee, Tr. 7521.



Although Rambus argues that the Commission lacks author-�ity to extend its remedy to foreign patent rights, it cites no relevant support.  RB at 133.  For example, Western Electric Co. v. Milgo Electronic Corp., 450 F. Supp. 835, 837 (S.D. Fla. 1978), actually ruled that the court possessed “the power to enjoin a party over whom it ha[d] personal jurisdiction from pursuing [patent] litigation before a foreign tribunal.”  The Commission’s remedy similarly would constrain the patent enforcement efforts of a party over which it has personal jurisdiction.  Medtronic, Inc. v. Catalyst Research Corp., 518 F. Supp. 946, 955 (D. Minn. 1981), aff’d, 664 F.2d 660 (8th Cir. 1981), supports the proposition that because U.S. and foreign patents confer distinct rights, parties cannot obtain injunctions against foreign claims on the basis of validity and infringement rulings regarding U.S. patents.  The Commission’s remedy, however does not affect determinations of validity or infringement.  Like the Medtronic court, which went on to preliminarily enjoin the defendant �from pursuing patent enforcement activities abroad, 518 F. Supp. at 956, the Commission’s remedy governs only the actions of Rambus. 



166 139 F.T.C. 420, 434 (2005), available at �   HYPERLINK "http://www.ftc.gov/os/decisions/docs/volume139.pdf." �http://www. ftc.gov/os/decisions/docs/volume139.pdf (June 21, 2005).�
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� See sources cited supra note 54. Rambus asserts elsewhere that any attempt by JEDEC members to fix ex ante royalty rates collectively would have been in violation of the antitrust laws. See RBR at 23-25.



� See United States v. United States Gypsum Co., 438 U.S. 422, 441 n. 16 (1978); see also U.S. DEP’T OF JUSTICE AND FED. TRADE COMM’N, STATEMENTS OF ANTITRUST EN�FORCEMENT POLICY IN HEALTH CARE 1-7 (August 18, 1996), reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,153.



� See RBR at 5.



� See Op. at 119.
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UNITED STATES OF AMERICA


BEFORE FEDERAL TRADE COMMISSION

————

In the Matter of Rambus Incorporated,


a corporation.


————


Docket No. 9302


————

Commissioners:
Deborah Platt Majoras, Chairman





Pamela Jones Harbour





Jon Leibowitz





William E. Kovacic





J. Thomas Rosch 

————

FINAL ORDER


This matter having been heard by the Commission upon the appeal of Counsel Supporting the Com-
plaint and the cross-appeal of Respondent; and the Commission having determined that Respondent has violated Section 5 of the Federal Trade Commission Act, for the reasons stated in the Opinion of the Commission issued on July 31, 2006; and the Com-
mission having reversed and vacated the Initial Decision, and vacated the Order accompanying the Initial Decision, by Order issued on July 31, 2006, for the reasons stated in the Opinion of the Commission; and the Commission having considered the briefs filed by, and oral arguments presented by, Counsel Supporting the Complaint and Respondent on the issues of remedy, the Commission has now deter-
mined to issue a Final Order to remedy Respondent’s violations of Section 5 of the Federal Trade Com-
mission Act.  Accordingly,


It is ordered that the following Order to cease and desist be, and it hereby is, entered:


I.

IT IS ORDERED that for purposes of this Order, the following definitions shall apply:


A.  “Action” means any lawsuit or other action, whether legal, equitable, or administrative, as well as any arbitration, mediation, or any other form of private dispute resolution, in the United States or anywhere else in the world.


B. “Compliance Officer” means the Person em-
ployed by Respondent pursuant to Paragraph III. of this Order.


C. “DRAM” means Dynamic Random Access Memory. 


D. “First Royalty Period” means the period that begins on the date this Order is issued and ends on the date three years after the date this Order is issued.


E. “JEDEC” means the JEDEC Solid State Tech-
nology Association, originally known as the Joint Electron Device Engineering Council, a non-stock corporation organized and existing under the laws of the Commonwealth of Virginia.


F. JEDEC-Compliant DRAM Product means:


1. JEDEC-Compliant SDRAM and


2. JEDEC-Compliant DDR SDRAM.


G. JEDEC-Compliant Non-DRAM Product means memory controllers or other non-memory-chip components that comply with: 


1. the SDRAM Standards, 


2. the DDR SDRAM Standards, or


3. both the SDRAM Standards and the DDR SDRAM Standards. 


H. JEDEC-Compliant DDR SDRAM means any DRAM that complies with the JEDEC DDR SDRAM specification, published as JESD 79, as revised (the “DDR SDRAM Standards”).


I. JEDEC-Compliant SDRAM means any DRAM that complies with the JEDEC SDRAM Standard, published as JC 21-C, Release 4, as revised; or the JEDEC SDRAM standard, published as JC 21-C, Release 9, as revised (the “SDRAM Standards”).


J. “Maximum Allowable Royalty Rates” means


1. During the First Royalty Rate Period, the maximum allowable royalty rates shall be no greater than the following percentages of Net Sales of  JEDEC-Compliant DRAM Products or JEDEC-Compliant Non-DRAM Products:


a. 0.25% for JEDEC-Compliant SDRAM;


b. 0.5% for JEDEC-Compliant DDR SDRAM;


c. 0.5% for JEDEC-Compliant Non-DRAM Products that comply with SDRAM Standards; and


d. 1.0% for JEDEC-Compliant Non-DRAM Products that comply with DDR SDRAM Standards.


2. During the Second Royalty Rate Period, the maximum allowable royalty rate for JEDEC-Compliant DRAM Products and JEDEC-Compliant Non-DRAM Products shall be 0.0%.


3. Notwithstanding the calculations de-
scribed in Paragraph I.J.1. and Paragraph I.K., the royalties per unit for JEDEC-Compliant Non-DRAM Products shall be limited to the following:


a. For JEDEC-Compliant Non-DRAM Products that comply with the SDRAM Standards, royalties per unit shall not exceed the amount obtained by multi-
plying .005 by the average net sales per unit for single data rate controllers –  as those products are defined in Ram-
bus’s licenses for JEDEC-Compliant Non-DRAM products in effect prior to July 31, 2006 – that all licensees reported to Rambus, pursuant to those licenses, prior to July 31, 2006.


b. For JEDEC-Compliant Non-DRAM products that comply with the DDR SDRAM Standards, royalties per unit shall not exceed the amount obtained by multiplying .01 by the average net sales per unit for double data rate controllers – as those products are de-
fined in Rambus’s licenses for JEDEC-Compliant Non-DRAM products in effect prior to July 31, 2006 – that all licensees reported to Rambus, pursuant to those licenses, prior to July 31, 2006.


4. JEDEC-Compliant Non-DRAM Products that comply with both the SDRAM Stan-
dards and the DDR SDRAM Standards shall all be treated, for purposes of calculating the Maximum Allowable Royalty Rates for such products pursuant to Paragraphs I.J.1.-3., as products that comply with DDR SDRAM Standards.


K. “Net Sales” means the gross sales amount invoiced or otherwise charged to customers of a licensee or its subsidiaries, less amounts invoiced for returned goods for which a refund is given, less separately stated charges for insurance, handling, duty, freight, and taxes, where such items are included in the invoiced price, and less credit amounts invoiced; pro-
vided, however, that (1) for each JEDEC-Compliant DRAM Product sold by the li-
censee at a combined price covering both the JEDEC-Compliant DRAM Product and a module, board, or system, Net Sales shall be calculated based on the licensee’s average gross selling price for the relevant JEDEC-Compliant DRAM Product alone, during the relevant calendar period, less the deductions specified above; and (2) for each JEDEC-Compliant Non-DRAM product sold by the licensee at a combined price covering both the JEDEC-Compliant Non-DRAM Product and a board or system, Net Sales shall be calculated based on the licensee’s average gross selling price for the relevant JEDEC-Compliant Non-DRAM Product alone, during the relevant calendar period, less the deductions specified above.


L. “Person” means natural person, partnership, joint venture, firm, corporation, association, trust, unincorporated organization, joint ven-
ture, or other business or legal entity, in-
cluding any governmental entity.


M. “Relevant Foreign Patents” means all current or future patents issued by a foreign gov-
ernment to Respondent that claim a priority date of June 17, 1996, or before.

N. “Relevant U.S. Patents” means all current 
or future United States patents that claim priority back to U.S. Patent Application Number 07/510,898, filed on April 18, 1990, or to any other U.S. Patent Application filed by or on behalf of Rambus on or before June 17, 1996.

O. “Respondent” or “Rambus” means Rambus Inc., its directors, officers, employees, agents, representatives, successors, and assigns; its joint ventures, subsidiaries, divisions, groups and affiliates controlled by Rambus Inc., and the respective directors, officers, employees, agents, representatives, successors, and as-
signs of each. 


P. “Second Royalty Period” means a period to begin on the date after the First Royalty Period expires and to end on the date on which the last of Respondent’s Relevant 
U.S. Patents and Relevant Foreign Patents expires.


Q. “Standard-Setting Organization” means any group, organization, association, membership or stock corporation, government body, or other entity that, through voluntary partic-
ipation of interested or affected parties, is engaged in the development, promulgation, promotion or monitoring of product or process standards for the electronics industry, or any segment thereof, anywhere in the world. 


II.

IT IS FURTHER ORDERED that, while a member of or a participant in a Standard-Setting Organization, Respondent:

A.
Shall not make any misrepresentation or omission to the Standard-Setting Organiza-
tion or its members concerning Respondent’s patents or patent applications (including, but not limited to, failing to cooperate with the Compliance Officer in the satisfaction of his or her responsibilities as described in Para-
graph III., below);


B.
Shall make complete, accurate, and timely disclosures to the Standard-Setting Organiza-
tion or its members concerning Respondent’s patents or patent applications to the ex-
tent the rules, practices, and policies of such Standard-Setting Organization require such disclosure (including, but not limited to, cooperating with the Compliance Officer’s satisfaction of his or her responsibilities as described in Paragraph III., below); and


C.
Shall be prohibited from taking any other action or refraining from taking any other action that would lead the Standard-Setting Organization to develop a standard that would infringe a claim in any issued or future Rambus patents without knowledge by the Standard-Setting Organization of Respon-
dent’s patents and patent applications and of the potential scope thereof.  

III.

IT IS FURTHER ORDERED that:


A.
No later than thirty (30) days after the date this Order becomes final, Respondent shall employ, at Respondent’s expense, a Compli-
ance Officer, or shall include within the responsibilities of a current employee of Re-
spondent all the responsibilities of a Com-
pliance Officer, as described in this Para-
graph III.


1. The employee serving as the Compliance Officer shall be employed subject to the approval of the Commission, which ap-
proval Respondent shall seek pursuant to § 2.41(f) of the Commission’s Rules of Practice, 16 C.F.R. § 2.41(f).


2. The Compliance Officer shall be the sole representative of Respondent for the pur-
pose of communicating Respondent’s exist-
ing and potential patent rights related to any standard under consideration by any and all Standard-Setting Organizations of which Respondent is a member or in which Respondent is a participant; provided, however, that the Compliance Officer may, subject to the approval of the Commission, delegate a portion of his or her respons-
ibilities to another employee of Respon-
dent if he or she is unable to satisfy his or her responsibilities as described in this Paragraph III. because of the large num-
ber of Standard-Setting Organizations of which Respondent is a member or in which Respondent is a participant or because of the large number of standards under con-
sideration by the Standard-Setting Organ-
izations at any one time.


B.
Respondent shall:


1.
Provide the Compliance Officer with full and complete access to Respondent’s books, records, documents, personnel, fa-
cilities and technical information relating to compliance with this Order, or to any other relevant information, as the Compli-
ance Officer may reasonably request;


2.
Assure that the Compliance Officer has all information necessary to satisfy his or her responsibilities as described in this Para-
graph III.;


3.
Cooperate with any reasonable request of the Compliance Officer, including, but not limited to, requests to develop or compile data and information for the Compliance Officer’s use; and


4.
Take no action to interfere with or impede the Compliance Officer’s ability to satisfy his or her responsibilities as described in this Paragraph III.


C.
Failure of the Compliance Officer to satisfy his or her responsibilities as described in this Paragraph III.  Shall be considered a violation of this Order by Respondent, except to the extent that such failure results from mis-
feasance, gross negligence, willful or wanton acts, or bad faith by the Compliance Officer.


D.
If at any time the Commission determines that the Compliance Officer has ceased to act or failed to act diligently, or is unwilling or unable to continue to serve, the Commission may require Respondent to employ a sub-
stitute to serve as Compliance Officer, or include within a different current employee’s job responsibilities those of the Compliance Officer, in the same manner as provided by this Order.


E.
Respondent shall, in its reports to the Com-
mission submitted pursuant to Paragraph IX. of this Order, include a description of all disclosures made to all Standard-Setting Or-
ganizations pursuant to this Paragraph III., including the date of the disclosure, the patents and patent applications disclosed, the standards under consideration, and the Standard-Setting Organization to which it was made.  The Compliance Officer shall verify each such report and submit supple-
mental reports directly to the Commission or its staff, on a confidential basis, to the extent the Compliance Officer considers such supple-
mental reports necessary.


IV.

IT IS FURTHER ORDERED that: 


A.
Respondent shall cease any and all efforts by any means, either directly or indirectly, in or affecting commerce as “commerce” is defined in Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44, to seek to collect or to collect, under the Relevant U.S. Patents and, with regard to imports or exports to or from the United States, the Relevant Foreign Pa-
tents, any fees, royalties or other payments, in cash or in kind, relating to the manu-
facture, sale, or use of any JEDEC-Compliant DRAM Product or JEDEC-Compliant Non-DRAM Product after the date this Order be-
comes final, that are in excess of the Maxi-
mum Allowable Royalty Rates or are other-
wise inconsistent with this Order. 


B.
Respondent shall allow any party to a license agreement that requires payment, under the Relevant U.S. Patents and, with regard to imports or exports to or from the United States, the Relevant Foreign Patents, of any fees, royalties or other consideration, in cash or in kind, relating to the manufacture, sale, or use of any JEDEC-Compliant DRAM Prod-
uct or JEDEC-Compliant Non-DRAM Product after the date this Order becomes final, that are in excess of the Maximum Allowable Royalty Rates of this Order or are otherwise inconsistent with this Order, to terminate or rescind that license agreement – at the option of the licensee – without penalty, and release that licensee from any further payments pursuant to that license agreement that are in excess of the Maximum Allowable Royalty Rates or are otherwise inconsistent with this Order.


V.

IT IS FURTHER ORDERED that:

A.
No later than thirty (30) days after the date this Order becomes final, Respondent shall offer and make available to all interested persons, a worldwide, nonexclusive license under the Relevant U.S. Patents, to make, have made, use, offer to sell, or sell JEDEC-Compliant DRAM Products and JEDEC-Compliant Non-DRAM Products.  Such li-
censes shall not seek to collect any fees, royalties or other consideration, in cash or 
in kind, in excess of or in addition to the Maximum Allowable Royalty Rates, other than fees in an amount not to exceed the fair market value of any services to be rendered by Respondent to the licensee to the extent such services have been rendered at the request of the licensee. 


B.
Notwithstanding the provisions of Paragraph V.A. of this Order, Rambus may include in the licenses offered pursuant to Paragraph V.A., 


1.
a requirement that the licensee grant Rambus a royalty-free, nonexclusive li-
cense under the licensee’s patents to make, have made, use, offer to sell, and sell any product, the manufacture, use, offer to sale, or sale of which would, if not authorized, infringe one of the licensee’s patents by reason of the implementation or use of any Rambus interface technology or of any of the licensee’s improvements 
to a Rambus interface technology (or by reason of the use of any apparatus re-
quired by (i) any Rambus interface tech-
nology or (ii) any of the licensee’s improve-
ments to a Rambus interface technology), where such infringement:


a.

would not have occurred but for the implementation of the Rambus inter
face technology or the licensee’s im-
provement and 


b.

could not have been avoided by another commercially reasonable implementa-
tion or resulted from use of an example included in the Rambus interface tech-
nology or in the licensee’s improve-
ment; and


2.
a right to sublicense Rambus’s rights under the license provided pursuant to Paragraph V.B.1., to any and all of the other licensees of any Rambus interface technology that have provided reciprocal rights through Rambus to the licensee under Paragraph V.A. at no separate, additional royalty or other charge to that licensee, provided that such sublicensed rights shall be limited to the products as to which Rambus receives a license (as iden-
tified in Paragraph V.B.1.), and provided further that no sublicense shall be granted for the use of rights with respect to


a.

semiconductor manufacturing technol-
ogy, and 


b.

any other portion of any integrated circuit including, without limitation, the core of a memory integrated circuit. 


C.
A licensee pursuant to Paragraph V.A. may sublicense to its subsidiaries the rights that arise under a license pursuant to Paragraph V.A. at no additional royalty or charge to the licensee or sublicensee.


D.
The license described in Paragraph V.A. shall continue until expiration of the last to expire of the Relevant U.S. Patents; provided, how-
ever, that: 


1.
The licensee may, solely at the option of the licensee, terminate the license at any time upon sixty (60) days’ written notice to Respondent; and  


2.
If either party defaults in the performance of any material obligation under the license described in Paragraph V.A. and if any such default is not corrected within forty-five (45) days after the defaulting party receives written notice thereof from the non-defaulting party, the non-default-
ing party, at its option, may, in addition to any other remedies it may have, terminate the license. 


E.
Rambus shall not argue in any Action that a licensee’s acceptance of, or participation in, a license pursuant to Paragraph V.A. of this Order bars the licensee from:


1.
asserting that any Relevant U.S. Patent or Relevant Foreign Patent is invalid, unen-
forceable, or not infringed or 


2.
offering any defense based on contentions that any Relevant U.S. Patent or Relevant Foreign Patent is invalid, unenforceable, or not infringed.


VI.

IT IS FURTHER ORDERED that Respondent shall cease and desist any and all efforts it has undertaken by any means, either directly or indirectly, in or affecting commerce as “commerce” is defined in Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44, including, without limitation, the threat or prosecution of, or assertion of any affirmative defense in, any Action, to the extent that Respondent: (1) has asserted that any Person, by manufacturing, selling, or otherwise using any JEDEC-Compliant DRAM Product or JEDEC- Compliant Non-DRAM Product, infringes any Relevant U.S. Patents or by manufacturing, selling, or otherwise using any JEDEC-Compliant DRAM Product or JEDEC-Compliant Non-DRAM Product for import or export to or from the United States, infringes any Relevant Foreign Patents and (2) for periods after this Order becomes final, is seeking relief that would result in payments to Respondent in excess of the Maximum Allowable Royalty Rates or that would otherwise be inconsistent with the requirements of this Order.


VII.

IT IS FURTHER ORDERED that Respondent shall not undertake any new efforts by any means, either directly or indirectly, in or affecting commerce as “commerce” is defined in Section 4 of the Federal Trade Commission Act, 15 U.S.C. § 44, including, without limitation, the threat or prosecution of, or assertion of any affirmative defense in, any Action, pursuant to which Respondent: (1) asserts that any Person, by manufacturing, selling, or otherwise using any JEDEC-Compliant DRAM Product or JEDEC-Compliant Non-DRAM Product any time after the date this Order becomes final, infringes any  Rele-
vant U.S. Patents or by manufacturing, selling, or otherwise using any JEDEC-Compliant DRAM Prod-
uct or JEDEC-Compliant Non-DRAM Product for import or export to or from the United States any time after the date this Order becomes final, infringes any Relevant Foreign Patents, and (2) is seeking relief that would result in payments to Respondent in excess of the Maximum Allowable Royalty Rates or would otherwise be inconsistent with the requirements of this Order. 


VIII.

IT IS FURTHER ORDERED that:


A.
No later than thirty (30) days after the date this Order becomes final, Respondent shall distribute a copy of this Order and the complaint in this matter to JEDEC, to those members of JEDEC that Respondent con-
tacted regarding possible infringement of any of its patents by JEDEC-Compliant DRAM Products or JEDEC-Compliant Non-DRAM Products, and to any other Person that Re-
spondent contacted regarding possible in-
fringement of any of its patents by JEDEC-Compliant DRAM Products or JEDEC-Compliant Non-DRAM Products.


B.
No later than ten (10) days after the date this Order becomes final, Respondent shall dis-
tribute a copy of this Order and the complaint in this matter to every officer and director of Respondent, to every employee or agent of Respondent whose responsibilities include acting as Respondent’s designated represen-
tative to any Standard-Setting Organization, and to every employee or agent having man-
agerial responsibility for any of Respondent’s obligations under this Order.


C.
Until ten (10) years after the date this Order becomes final, Respondent shall furnish a copy of this Order and the complaint in this matter to each new officer and director of Respondent and to every new employee or agent of Respondent whose responsibilities will include acting as Respondent’s desig-
nated representative to any Standard-Setting Organization or who will have managerial responsibility for any of Respondent’s obli-
gations under the Order. Such copies must be furnished within thirty (30) days after any such persons assume their position as an officer, director or employee. For purposes of this Paragraph IX.C., “new employee” shall include without limitation any of Respon-
dent’s employees whose duties change during their employment to include acting as re-
spondent’s designated representative to any Standard-Setting Organization.   


D.
Until ten (10) years after the date this Order becomes final, Respondent shall furnish each Standard-Setting Organization of which it is a member and which it joins a copy of this Order, and Respondent shall identify to each such organization the name of the Com-
pliance Officer who will serve as Respondent’s designated representative to the Standard-Setting Organization. 

IX.


IT IS FURTHER ORDERED that:


A.
Respondent shall file a verified written report with the Commission setting forth in detail the manner and form in which it intends to comply, is complying, and has complied with this Order: 


1.
no later than sixty (60) days after the date this Order becomes final; and


2.
annually for ten (10) years on the an-
niversary of the date this Order becomes final.


B.
Respondents shall include in its reports, among other things required by the Commis-
sion, a full description of the efforts being made to comply with this Order, a description of all substantive contacts or negotiations relating to Respondent’s participation in 
any Standard-Setting Organization of which Respondent is a member, the identity of all parties contacted, copies of all written com-
munications to and from such parties, in-
ternal documents and communications, and all reports and recommendations concerning Respondent’s participation in any Standard-Setting Organization. 


C.
Until ten (10) years after the date this Order becomes final, Respondent shall maintain records adequate to describe in detail any action taken in connection with the activities covered by this Order, including, but not limited to, the annual amount of royalties received from each licensee pursuant to Para-
graph V. of this Order.


X.

IT IS FURTHER ORDERED that, for the purpose of determining or securing compliance with this Order, and subject to any legally recognized privilege, and upon written request with reasonable notice, Respondent shall permit any duly authorized representative of the Commission: 


A.
Access, during office hours and in the pres-
ence of counsel, to all facilities and access to inspect and copy all books, ledgers, accounts, correspondence, memoranda and other rec-
ords and documents in the possession or under the control of Respondent relating to any matter contained in this Order; and 


B.
Upon five days’ notice to Respondent and without restraint or interference from Re-
spondent, to interview the Compliance Officer and any other of Respondent’s officers, direc-
tors, or employees, who may have counsel present, regarding any such matters.


XI.

IT IS FURTHER ORDERED that Respondent shall notify the Commission at least thirty (30) days prior to (1) any proposed dissolution of Respondent; (2) any proposed acquisition, merger, or consolidation of Respondent; or (3) any other change in Respondent including, but not limited to, assignment or creation or dissolution of subsidiaries, if such change might affect compliance obligations arising out of this Order.

XII.

IT IS FURTHER ORDERED that this Order shall terminate twenty (20) years from the date this Order becomes final.


By the Commission, Commissioner Harbour and Commissioner Rosch dissenting.


Donald S. Clark


Secretary


SEAL


ISSUED:  February 2, 2007
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APPENDIX E

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

————

No. 07-1086
Consolidated with 07-1124

————

Rambus Incorporated,

Petitioner

v.

Federal Trade Commission,

Respondent

————

September Term 2007
Filed On: August 26, 2008

————

BEFORE:  Sentelle, Chief Judge, and Ginsburg, Henderson, Randolph, Rogers, Tatel, Garland, Brown, Griffith, and Kavanaugh, Circuit Judges, and Williams, Senior Circuit Judge

ORDER

Upon consideration of respondent’s petition for rehearing en banc, and the absence of a request by any member of the court for a vote on the petition for rehearing en banc; and the motions of movant-amici curiae Hewlett Packard Company and Cisco Systems, Inc., and movant-amici curiae American Antitrust Institute, Consumer Federation of America and Public Patent Foundation for leave and invitation of court to file amicus brief in support of respondent’s petition and the lodged briefs; the motion of movant-amicus curiae Hynix Semiconductor, Inc. for leave to file amicus brief in support of respondent, and the opposition thereto; and the motion of amicus curiae S.A. Oliva for leave and invitation to file amicus brief in opposition to respondent’s petition and the lodged brief, it is

ORDERED that the petition be denied.  It is

FURTHER ORDERED that the motions be dis­missed as moot.

Per Curiam

FOR THE COURT: 

Mark J. Langer, Clerk

BY:  /s/

Michael C. McGrail

Deputy Clerk
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APPENDIX F

 SEQ CHAPTER \h \r 1STATUTORY APPENDIX


1.  15 U.S.C. § 2 provides:


Monopolizing trade a felony; penalty


Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations, shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not exceeding $100,000,000 if a corporation, or, if any other person, $1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the discretion of the court. 


2.  15 U.S.C. § 45 provides in pertinent part:


Unfair methods of competition unlawful; pre​vention by Commission


(a)  Declaration of unlawfulness; power to pro-hibit unfair practices; inapplicability to foreign trade 


(1)  Unfair methods of competition in or affect​ing commerce, and unfair or deceptive acts or prac​tices in or affecting commerce, are hereby declared unlawful. 


(2)  The Commission is hereby empowered and directed to prevent persons, partnerships, or corpora​tions, except banks, savings and loan institutions described in section 57a(f)(3) of this title, Federal credit unions described in section 57a(f)(4) of this title, common carriers subject to the Acts to regulate commerce, air carriers and foreign air carriers sub-ject to part A of subtitle VII of title 49, and persons, partnerships, or corporations insofar as they are subject to the Packers and Stockyards Act, 1921, as amended [7 U.S.C. 181 et seq.], except as provided in section 406(b) of said Act [7 U.S.C. 227(b)], from using unfair methods of competition in or affecting commerce and unfair or deceptive acts or practices in or affecting commerce. 


(b)  Proceeding by Commission; modifying and setting aside orders 


ADVANCE \d 4

   Whenever the Commission shall have reason to believe that any such person, partnership, or corporation has been or is using any unfair method of competition or unfair or deceptive act or practice in or affecting commerce, and if it shall appear to the Commission that a proceeding by it in respect thereof would be to the interest of the public, it shall issue and serve upon such person, partnership, or corpora​tion a complaint stating its charges in that respect and containing a notice of a hearing upon a day and at a place therein fixed at least thirty days after the service of said complaint. The person, partnership, or corporation so complained of shall have the right to appear at the place and time so fixed and show cause why an order should not be entered by the Commis​sion requiring such person, partnership, or corpora​tion to cease and desist from the violation of the law so charged in said complaint. Any person, partner-ship, or corporation may make application, and upon good cause shown may be allowed by the Commission to intervene and appear in said proceeding by counsel or in person. The testimony in any such proceeding shall be reduced to writing and filed in the office of the Commission. If upon such hearing the Commis​sion shall be of the opinion that the method of competition or the act or practice in question is prohibited by this subchapter, it shall make a report in writing in which it shall state its findings as to the facts and shall issue and cause to be served on such person, partnership, or corporation an order requir-ing such person, partnership, or corporation to cease and desist from using such method of competition or such act or practice. Until the expiration of the time allowed for filing a petition for review, if no such petition has been duly filed within such time, or, if a petition for review has been filed within such time then until the record in the proceeding has been filed in a court of appeals of the United States, as here-inafter provided, the Commission may at any time, upon such notice and in such manner as it shall deem proper, modify or set aside, in whole or in part, any report or any order made or issued by it under this section. After the expiration of the time allowed for filing a petition for review, if no such petition has been duly filed within such time, the Commission may at any time, after notice and opportunity for hearing, reopen and alter, modify, or set aside, in whole or in part any report or order made or issued by it under this section, whenever in the opinion of the Commission conditions of fact or of law have so changed as to require such action or if the public interest shall so require, except that 

(1)  the said person, partnership, or corpora​tion may, within sixty days after service upon him or it of said report or order entered after such a reopening, obtain a review thereof in the appropriate court of appeals of the United States, in the manner provided in subsection (c) of this section; and 


(2)  in the case of an order, the Commission shall reopen any such order to consider whether such order (including any affirmative relief provision con-tained in such order) should be altered, modified, or set aside, in whole or in part, if the person, partner​ship, or corporation involved files a request with the Commission which makes a satisfactory showing that changed conditions of law or fact require such order to be altered, modified, or set aside, in whole or in part. The Commission shall determine whether to alter, modify, or set aside any order of the Commis​sion in response to a request made by a person, partnership, or corporation under paragraph (2) not later than 120 days after the date of the filing of such request. 


(c)  Review of order; rehearing 


Any person, partnership, or corporation required by an order of the Commission to cease and desist from using any method of competition or act or prac​tice may obtain a review of such order in the court of appeals of the United States, within any circuit where the method of competition or the act or prac-tice in question was used or where such person, partnership, or corporation resides or carries on business, by filing in the court, within sixty days from the date of the service of such order, a written petition praying that the order of the Commission be set aside. A copy of such petition shall be forthwith transmitted by the clerk of the court to the Commis​sion, and thereupon the Commission shall file in the court the record in the proceeding, as provided in section 2112 of title 28. Upon such filing of the petition the court shall have jurisdiction of the pro-ceeding and of the question determined therein con-currently with the Commission until the filing of the record and shall have power to make and enter a decree affirming, modifying, or setting aside the order of the Commission, and enforcing the same to the extent that such order is affirmed and to issue such writs as are ancillary to its jurisdiction or are necessary in its judgement to prevent injury to the public or to competitors pendente lite. The findings of the Commission as to the facts, if supported by evi-dence, shall be conclusive. To the extent that the order of the Commission is affirmed, the court shall thereupon issue its own order commanding obedience to the terms of such order of the Commission. If either party shall apply to the court for leave to adduce additional evidence, and shall show to the satisfaction of the court that such additional evidence is material and that there were reasonable grounds for the failure to adduce such evidence in the pro-ceeding before the Commission, the court may order such additional evidence to be taken before the Commission and to be adduced upon the hearing in such manner and upon such terms and conditions as to the court may seem proper. The Commission may modify its findings as to the facts, or make new findings, by reason of the additional evidence so taken, and it shall file such modified or new findings, which, if supported by evidence, shall be conclusive, and its recommendation, if any, for the modification or setting aside of its original order, with the return of such additional evidence. The judgment and decree of the court shall be final, except that the same shall be subject to review by the Supreme Court upon certiorari, as provided in section 1254 of title 28. 


(d)  Jurisdiction of court 


Upon the filing of the record with it the jurisdiction of the court of appeals of the United States to affirm, enforce, modify, or set aside orders of the Commission shall be exclusive. 




