

























































































































































































































































































































































































) Deliberateness and seriousness of the violation

In weighing the deliberateness of the violation, the evidence shows that Respondents
made numerous deceptive representations over the Internet, in their publications, and through the
DCO radio program, over the course of several years. Respondents were aware that they were
making representations that could be deemed unlawful by governing authorities. See F. 215
(DCO HealthWatch radio program, where James Feijo stated that “the FTC, the FDA, the
Canadian Government don’t like the fact that we’ve told people about what to do about natural
methods of health and healing, especially cancer”); F. 217 (DCO HealthWatch radio program, in
which Patricia Feijo advised an individual whose father was diagnosed with colon cancer that
she should get her father “on . . . GDU, BioShark and 7 Herb Formula. And if you can get him
to, you know, go right now to the website, [to download] How To Fight Cancer Is Your Choice,
or you can get him a hard copy from our order center, while we have them. It’s what the FTC
wants to shut us down over and they certainly want us to, you know, crash the website and they
want to, you know, burn our material.”).

In weighing the seriousness of the violation, the evidence shows that the representations
are health-related claims, see supra III D 1-2, and in some instances suggested that individuals
forego traditional cancer treatments in favor-of purchasing and consuming the Challenged
Products. E.g., F. 260 (During the July 8, 2008 DCO HealthWatch radio program, in response to
a caller’s concern about colon cancer and whether the caller should follow her doctor’s
recommendation of a colonoscopy, James Feijo stated, “Polyps are nothing . . . Polyps should be
left alone.”); F. 214 (2008 DCO HealthWatch radio program, in which James Feijo stated,
“Here’s a testimony from Pastor Wayne Hamm, Henderson, Nevada. He had the Gulf War
illness. He was told that he needed surgery and radiation treatment for his cancer, that he
developed skin cancer because of the Gulf War, he was exposed out there. He didn’t take it. He
decided to use Daniel Chapter One 7 Herb Formula, internally and topically. He also used
Ezekiel Oil topically, BioShark and GDU. [His] skin cleared up after a few months in the late
1980s [sic], early ‘99, [he] was told there was no trace of cancer.”). There is a potential harm if
a cancer patient foregoes potentially beneficial therapy and replaces it with one or more of the
Challenged Products. F. 356. In addition, taking the Challenged Products could cause a
dangerous interaction with drugs. F. 357. “When drug advertising is at issue, the potential
health hazards may well justify a more sweeping order than would be proper were the
Commission dealing with a less consequential area.” American Home Prods. v. FTC, 695 F.2d
at 706. Here, where Respondents intentionally represented that the Challenged Products could
prevent, treat, or cure cancer, through numerous publications and websites, the deliberateness
-and seriousness of the violation weighs heavily in favor of the Order encompassing a broad
range of products.

2 Degree of transferability
A violation is transferrable where other products could be sold utilizing similar
techniques. FTC v. Colgate-Palmolive, 380 U.S. at 394-95; Sears v. FTC, 676 F.2d at 392. For

example, “misrepresenting that doctors prefer a product, or that tests prove the product’s
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superiority, is a form of deception that could readily be employed for any non-prescription drug
product.” American Home Prods. Corp. v. FTC, 695 F.2d at 708. In this case, the claims that
the Challenged Products prevent, treat, or cure cancer, and the use of testimonials by doctors and
consumers to make such claims, could readily be employed for any dietary supplement. Thus,
transferability is a significant factor in favor of provisions in the Order encompassing a broad
range of products.

3) History of violations

No evidence was introduced or argument made to indicate that Respondents have a
history of prior violations of the FTC Act. However, “the more egregious the facts with respect
to a particular element, the less important it is that another negative factor be present. In the final
analysis, [courts] look to the circumstances as a whole and not to the presence or absence of any
single factor.” Sears v. FTC, 676 F.2d at 392; see also Kraft v. FTC, 970 F.2d at 327. In
Telebrands, the Court of Appeals upheld the Commission’s concluston that the strength of the
evidence as to the first two factors sufficiently established that there was a reasonable
relationship between the remedy and the violation, and it was not necessary to also consider any
prior consent orders. Telebrands, 457 F.2d at 362. Thus, while here there is no history of
violations which would weigh against the Order encompassing a broad range of products, that
factor is less important, taking into account the circumstances as a whole. Accordingly,
weighing all of the factors, the fencing-in relief in the attached Order bears a reasonable
relationship to Respondents’ violations of the FTC Act.

C. Requirement of a letter to consumers

The proposed order requires Respondents to mail a letter to each consumer of the
Challenged Products, to inform him or her that the FTC has found that Respondents’
advertising claims for these products were false and unsubstantiated and that the FTC has
issued an Order prohibiting Respondents from making those claims in the future. It is
appropriate to require Respondents to mail a letter to consumers to inform them of those
findings. E.g., FTC v. Natural Solution, Inc., No. CV 06-06112-JFW (C.D. Cal. Sept. 4,
2007). However, the proposed letter attached to the Complaint will be modified in two
respects.

First, the proposed letter attached to the Complaint could be seen as requiring
Respondents to adopt astheir own statements and opinions that are contrary to the beliefs
to which Respondents testified at trial. Therefore, the letter is modified to make it clear
that the information contained in the letter is information that the FT'C has required
Respondents to transmit to consumers. Second, the letter is modified to reflect the fact
that consumers purchased the Challenged Products not only through the DCO websites,
but also through the toll-free number to DCO’s call center.
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d. Summary of remedy

The Order entered herewith is sufficiently clear and precise and is reasonably related to

the unlawful acts or practices found to exist.

Iv.

10.

11.

SUMMARY OF CONCLUSIONS OF LAW

Complaint Counsel bears the burden of proving jurisdiction and liability by a
preponderance of evidence.

Respondent Daniel Chapter One (“DCO’’) engages in business for its own proflt or
that of its sole member, Respondent James Feijo.

Respondent Daniel Chapter One (“DCO”) is a corporation, as “corporation” within
the meaning of “corporation” in Section 4 of the Federal Trade Commission Act.

Respondent James Feijo directed and controlled-the acts and practices of DCO and
may be held liable under the FTC Act for the violations of DCO.

Respondents’ sales of BioShark, 7 Herb Formula, GDU, and BioMixx, the
“Challenged Products,” are in or affect commerce, as required by the FTC Act, 15
U.S.C. § 45(a)(1). -

The Commission has jurisdiction over Respondents, and the conduct challenged in
the Complaint, under Sections 4 and 5 of the FTC Act. 15 U.S.C. § 44, 45.

The materials disseminated by Respondents over the Internet constitute advertisements
under Section 12 of the FTC Act. 15 U.S.C. § 52.

The materials disseminated by Respondents over the Internet were for the purpose of
inducing and did induce purchases of the Challenged Products in or affecting
commerce, under Section 12 of the FTC Act. 15 U.S.C. §§ 52, 55.

The Challenged Products constitute “food” or “drugs,” under Section 12 of the FTC
Act. 15US8.C. §55.

The overall, net impression created by the Respondents’ advertisements is that the
Challenged Products, either alone or in combination with each other or other DCO
products, prevent, treat, or cure cancer, inhibit tumors, or ameliorate the adverse effects
of radiation or chemotherapy.

The disclaimer language, which appears on some of the advertisements, is not
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

prominent or unambiguous, creates confusion with contradictory messages, and thus
is not adequate for Respondents to avoid liability.

Extrinsic evidence is not required to interpret Respondents’ advertisements or to
interpret the claims from the perspective of a particular targeted group.

Extrinsic evidence is not required to interpret Respondents’ advertisements because
the meaning of the advertisements is reasonably clear from a facial review.

The claims made by Respondents are objective claims that relate to the attributes,
performance, or efficacy of the Challenged Products.

Objective product claims carry with them the express or implied representation that
Respondents had a reasonable basis substantiating the claims at the time the claims
were made.

The claims made by Respondents afe non-establishment claims and relate to health
and safety.

Health-related efficacy claims, including claims made about dietary supplements must be
substantiated by competent and reliable scientific evidence on the product itself. Testing
only component ingredients is insufficient, unless the testing is on an exact duplicate of
the product’s combination of active ingredients.

Respondents did not possess or rely upon competent and reliable scientific evidence

to substantiate their claims that the Challenged Products are effective, either alone or

in combination with each other or other DCO products, in the prevention, treatment,

or cure of cancer, tumors, or side effects of radiation or chemotherapy.

By showing that Respondents lacked a reasonable basis for their claims, Complaint
Counsel has demonstrated that Respondents’ statements are deceptive or misleading.

Respondents’ claims relate to health concerns, involve information that is important
to consumers and likely to affect their choice of or conduct regarding the Challenged
Products, and are therefore material.

Respondents’ representations constitute commercial speech that is false, deceptive,
or misleading, and are therefore not protected by the First Amendment.

The FTC’s action and the Order entered herewith do not constitute an unconstitutional
prior restraint.

All defenses raised by Respondents have been considered and rejected as lacking in
merit, regardless of whether they are expressly addressed in this Initial Decision.
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24.

25.

26.

27.

28.

29.

Respondents DCO and James Feijo are liable for violating Sections 5(a) and 12 of
the FT'C Act. 15 U.S.C. §§ 45(a), 52.

Individual Respondent James Feijo participated directly in and had the authority to
control the deceptive representations at issue in this case. Accordingly, James Feijo
is individually liable for practices of Respondent DCO found to be in violation of
Sections 5 and 12 of the FTC Act.

The appropriate remedy is an order requiring Respondents to cease and desist from
making the types of misrepresentations challenged in the Complaint.

Fencing-in relief is appropriate where, after examining circumstances of the case as a
whole, it bears a reasonable relationship to a violation of the FTC Act.

The Order also provides fencing-in relief, requiring Respondents to possess
competent and reliable scientific evidence supporting certain future claims about any

dietary supplement, food, drug, or other health-related product, service, or program.

The Order attached herewith is clear and reasonably related to the proven violations.
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ORDER

For purposes of this order the following definitions apply:

1. “Competent and reliable scientific evidence” shall mean tests, analyses, research, studies,
or other evidence based on the expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons qualified to do so, using procedures
generally accepted in the profession to yield accurate and reliable results.

2. “Covered Product or Service” shall mean any dietary supplement, food, drug, or other
health-related product, service, or program, including, but not limited to, BioShark, 7 Herb
Formula, GDU, and BioMixx. :

3. “Food” and “drug” shall mean “food” and “drug” as defined in Section 15 of the Federal
Trade Commission Act (“FTC Act™), 15 U.S.C. § 55.

4. “Advertisement” means any written or verbal statement, illustration, or depiction that is
designed to effect a sale or to create interest in the purchasing of goods or services, whether it
appears in a book, brochure, newspaper, magazine, pamphlet, leaflet, circular, mailer, book
insert, letter, catalogue, poster, chart, billboard, public transit card, point of purchase display,
packaging, package insert, label, film, slide, radio, television or cable television, video news
release, audio program transmitted over a telephone system, infomercial, the Internet, e-mail, or
in any other medium.

5. Unless otherwise specified, “Respondents” shall mean Daniel Chapter One and its
successors and assigns, affiliates, or subsidiaries, and its officer, James Feijo, individually and as
an officer of the corporation; and each of the above’s agents, representatives, and employees.

6. “Commerce” shall mean “commerce’ as defined in Section 4 of the FTC Act,

15U.S.C. § 44.

7. “Endorsement” shall mean “endorsement” as defined in 16 C.F.R. § 255.0(b).
L

IT IS HEREBY ORDERED that Respondents, directly or through any corporation,
partnership, subsidiary, division, trade name, or other device, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or distribution of
BioShark, 7 Herb Formula, GDU, and BioMixx, or any substantially similar health-related
program, service, or product, or any other Covered Product or Service, in or affecting commerce,
shall not make any representation, in any manner, expressly or by implication, including through
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the use of product or program names or endorsements, that such health-related program, service,
product, or Covered Product or Service prevents, treats, or cures or assists in the prevention,
treatment, or cure of any type of tumor or cancer, including but not limited to representations
that:

BioShark inhibits tumor growth;

BioShark is effective in the treatment of cancer;

7 Herb Formula is effective in the treatment or cure of cancer;

7 Herb Formula inhibits tumor formation;

GDU eliminates tumeors;

GDU is effective in the treatment of cancer;

BioMixx is effective in the treatment of cancer; or

BioMixx heals the destructive effects of radiation or chemotherapy;

NN RPN

unless the representation is true, non-misleading, and, at the time it is made, Respondents possess
and rely upon competent and reliable scientific evidence that substantiates the representation.

II.

IT IS FURTHER ORDERED that Respondents, directly or through any person,
corporation, partnership, subsidiary, division, trade name, or other device, in connection with the
manufacturing, labeling, advertising, promotion, offering for sale, sale, or distribution of any
Covered Product or Service, in or affecting commerce, shall not make any representation, in any
manner, directly or by implication, including through the use of a product name, endorsement,
depiction, or illustration, about the efficacy, performance, or health-related benefits of any
Covered Product or Service unless the representation is true, non-misleading, and, at the time 1t
is made, Respondents possess and rely upon competent and reliable scientific evidence that
substantiates the representation.

II1.
IT IS FURTHER ORDERED that:

A. Nothing in this order shall prohibit Respondents from making any Representation
for any drug that is permitted in labeling for such drug under any tentative or final standard
promuigated by the Food and Drug Administration, or under any new drug application approved
by the Food and Drug Administration; and '

B. Nothing in this order shall prohibit Respondents from making any representation
for any product that is specifically permitted in labeling for such product by regulations
promulgated by the Food and Drug Administration pursuant to the Nutrition Labeling and
Education Act of 1990.
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IV.
IT IS FURTHER ORDERED that:

A. Respondents shall, within seven (7) days after the date of service of this order,
deliver to the Commission a list, in the form of a swomn affidavit, of all consumers who
purchased BioShark, 7 Herb Formula, GDU, and/or BioMixx, on or after January 1, 2005
through the date of service of this order. Such list shall include each consumer’s name and
address, the product(s) purchased, and, if available, the consumer’s telephone number and email
address;

B. Within forty-five (45) days after the date of service of this order, Respondents
shall send by first class mail, postage prepaid, an exact copy of the notice attached as Attachment
A to all persons identified in Part IV.A. above. The face of the envelope containing the notice
shall be an exact copy of Attachment B. The mailing shall not include any other documents; and

C. Except as provided in this order, Respondents, and their officers, agents, servants,
employees, attorneys, and representatives shall not sell, rent, lease, transfer, or otherwise disclose
the name, address, telephone number, credit card number, bank account number, e-mail address,
or other identifying information of any person who paid any money to any Respondent, at any
time prior to the issuance of this order, in connection with the purchase of BioShark, 7 Herb
Formula, GDU, and/or BioMixx. Provided, however, that Respondents may disclose such
identifying information to the FTC pursuant to Part IV.A., above, or any law enforcement
agency, or as required by any law, regulation, or court order.

V.
IT IS FURTHER ORDERED that for a period of five (5) years after the last date of

dissemination of any representation covered by this order, Respondents shall maintain and upon
request make available to the Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials containing the representation;
B. All materials that were relied upon in disseminating the representation; and
C. All tests, reports, studies, demonstrations, or other evidence in their possession or

control that contradict, qualify, or call into question such representation, or the basis relied upon
for the representation, including complaints and other communications with consumers or with
governmental or consumer protection organizations.

VI.

IT IS FURTHER ORDERED that Respondents shall deliver a copy of this order to all
current and future principals, officers, directors, and managers, and to all current and future
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employees, agents, and representatives having responsibilities with respect to the subject matter
of this order, and shall secure from each such person a signed and dated statement
acknowledging receipt of the order. Respondents shall deliver this order to current personnel
within thirty (30) days after the date of service of this order, and to future personnel within thirty
(30) days after the person assumes such position or responsibilities.

VIIL.

IT IS FURTHER ORDERED that Respondent Feijo, for a period of ten (10) years after
the date of issuance of this order, shall notify the Commission of the discontinuance of his
current business or employment, or of his affiliation with any new business or employment. The
notice shall include the individual Respondent’s new business address and telephone number and
a description of the nature of the business or employment and his duties and responsibilities. All
notices required by this Paragraph shall be sent by certified mail to the Associate Director,
Division of Enforcement, Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.

VIII.

IT IS FURTHER ORDERED that Respondent DCO and its successors and assigns
shall notify the Commission at least thirty (30) days prior to any change in the corporation(s) that
may affect compliance obligations arising under this order, including but not limited to a
dissolution, assignment, sale, merger, or other action that would result in the emergence of a
successor corporation; the creation or-dissolution of a subsidiary, parent, or affiliate that engages
in any acts or practices subject to this order; the proposed filing of a bankruptcy petition; or a
change in the corporate name or address. Provided, however, that, with respect to any proposed
change in the corporation about which Respondent DCO learns less than thirty (30) days prior to
the date such action is to take place, Respondent DCO shall notify the Commission as soon as is
practicable after obtaining such knowledge. All notices required by this Paragraph shall be sent
by certified mail to the Associate Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.
20580.

IX.
IT IS FURTHER ORDERED that Respondents shall, within sixty (60) days after the
date of service of this order, and at such other times as the Federal Trade Commission may

require, file with the Commission a report, in writing, setting forth in detail the manner and form
in which they have complied with this order.
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X.

IT IS FURTHER ORDERED that this order will terminate twenty (20) years from the
date of its issuance, or twenty (20) years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an accompanying consent decree)
in federal court alleging any violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty (20) years;

B. This order’s application to any Respondent that is not named as a defendant in
such complaint; and

C. This order if such complaint is filed after the order has terminated pursuant to this
paragraph.

Provided further, that if such complaint is dismissed or a federal court rules that the
Respondents did not violate any provision of this order, and the dismissal is either not appealed
or upheld on appeal, then the order will terrhinate according to this paragraph as though the
complaint was never filed, except that the order will not terminate between the date such
complaint is filed and the later of the deadline for appealing such dismissal or ruling and the date
such dismissal or ruling is upheld on appeal.

ORDERED: | DD g
D. Michael Chappell

Chief Administrative Law Judge

Date: August 5, 2009
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ATTACHMENT A

LETTER TO BE SENT BY FIRST CLASS MAIL
[To be printed on letterhead of Daniel Chapter One]

[Name and address of recipient] [Date]
Dear [Recipient]:

Our records show that you bought [name of products] from our website [name of
website] or through our call center using our toll free number. We are writing to tell you that the
Federal Trade Commission (“FT'C”) has found that our advertising claims for these products
were false or unsubstantiated, and has issued an Order prohibiting us from making those claims
in the future.

The Order entered against us by the FTC also requires that we send you the following
information about the scientific evidence on these products:

Very little scientific research has been done concerning shark cartilage, cat’s claw,
burdock root, Siberian ginseng, sheep sorrel, slippery elm, watercress, Turkey
rhubarb root, bromelain, turmeric, quercetin, feverfew, boron, goldenseal, echinacea,
and ginseng as a means of prevention, treatment, or cure for cancer in humans. The
scientific studies that have been done do not demonstrate that any of these
ingredients, which are included in BioShark, 7 Herb Formula, GDU, and BioMixx,
are effective when used for prevention or treatment for cancer in humans.

It is very important that you talk to your doctor or health care provider before using
any alternative or herbal product, including shark cartilage, cat’s claw, burdock root,
Siberian ginseng, sheep sorrel, slippery elm, watercress, Turkey rhubarb root,
bromelain, turmeric, quercetin, feverfew, boron, goldenseal, echinacea, and ginseng.
Speaking with your doctor is important to make sure that all aspects of your medical
treatment work together. Things that seem safe, such as certain foods, herbs, or pills,
may interfere or affect your cancer or other medical treatment, or other medicines you
might be taking. Some herbs or other complementary or alternative treatments may
keep your medicines from doing what they are supposed to do, or could be harmful
when taken with other medicines or in high doses. It also is very important that you
talk to your doctor or health care provider before you decide to take any alternative or
herbal product, including shark cartilage, cat’s claw, burdock root, Siberian ginseng,
sheep sorrel, slippery elm, watercress, Turkey rhubarb root, bromelain, turmeric,
quercetin, feverfew, boron, goldenseal, echinacea, and ginseng, instead of taking
conventional cancer treatments that have been scientifically proven to be safe and
effective in humans.
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Sincerely,

If you would like further information about complementary and alternative treatments
for cancer, the following Internet web sites may be helpful:

1. The National Cancer Institute: www.cancer.gov/cancertopics/pdq; or

2. The National Center for Complementary and Alternative Medicines:
www.nccam.nih.gov.

You may also contact the National Cancer Institute’s Cancer Information Service at
1-800-4-CANCER or 1-800-422-6237.
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ATTACHMENT B

Daniel Chapter One
1028 East Main Road
Portsmouth, Rhode Island, 02871

[name and address of purchaser]

GOVERNMENT ORDERED NOTICE |
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