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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION
FOR ENFORCEMENT OF SUBPOENA DUCES TECUM

ISSUED TO NON-PARTY T.A.C.T. HOLDING COMPANY

Respondent Whole Foods Market, Inc. ("Whole Foods") hereby moves to compel non-

party T.A.C.T. Holding Company ("TACT"), the controllng shareholder of Trader Joe's

Company (referred to collectively with TACT as "Trader Joe's"), to comply with the subpoena

duces tecum served on it by Whole Foods, attached as Ex. 1 hereto.

INTRODUCTION

Trader Joe's continued pursuit of discredited objections is an unecessary waste of

judicial and pary resources. Like non-parties New Seasons Markets, Inc. ("New Seasons") and

Gelson's Markets ("Gelson's"), Trader Joe's should be compelled to produce weekly sales data

responsive to Request 9(b) of the subpoena.

The weekly sales data sought by Whole Foods is critical to one of the central antitrust

issues in this administrative action - the appropriate definition of the relevant market. The

Federal Trade Commission (the "FTC" or "Commission") alleges that Whole Foods competed

against only three other retailers in a narrow product market. Whole Foods needs the requested



weekly sales data in order to demonstrate that it competed against a large number of other

retailers, including Trader Joe's.

The ALJ has previously ruled that counsel for Whole Foods is entitled to other retailers'

weekly sales data. On December 16, 2008, the ALJ denied a motion by New Seasons to quash

an identical Whole Foods subpoena, observing that

(t)he documents sought by Whole Foods are relevant to one of the
central antitrst issues in this proceeding - the appropriate
definition of the relevant market. The burden to New Seasons to
comply is not unduly burdensome and its confidential documents
will be adequately protected under the Protective Order.

Ex. 2, December 16,2008 Order Denying New Seasons Market's Motion to' Quash or Limit

Subpoena Duces Tecum ("December 16, 2008 Order), at 7 (emphases added). Similar to Trader

Joe's here, New Seasons objected to producing weekly sales data responsive to Request 9(b) of

Whole Foods' subpoena. Id. at 4. The ALJ specifically overrled New Seasons' undue burden

and confidentiality objections and ordered New Seasons to produce thes~ documents as well as

documents responsive to all other requests. Id. at 7. The ALJ similarly rejected confidentiality

objections made by Gelson's and ordered it to produce data responsive to Request 9(b). See Ex.

3, Dec. 23, 2008 Order Denying Gelson's Markets' Motion for a Protective Order or in the

Alternative To Quash or Limit the Subpoena ("December 23, 2008 Order").

Here, despite the ALl's prior rulings on the issues of burden and confdentiality and

observations regarding therelevance of Whole Foods' requests, Trader Joe's continues to

withhold documents based on these same grounds. i Trader Joe's objections should be overrled,

Trader Joe's has informally advised Whole Foods that it does not possess any documents
responsive to the other requests in the subpoena. See Ex. 4, Whole Foods Market, Inc.'s
Rule 3.22(f) Statement of James A. Fishkin in Support of Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary T.A.C.T. Holding Company ("Fishkin
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and it should be compelled to produce its weekly sales data responsive to Request 9(b).

FACTUAL BACKGROUND

Trader Joe's operates over 300 specialty retail grocery stores across the United States.

On October 15,2008, Whole Foods served a document subpoena on Trader Joe's, containing

nine requests for documents that are identical to the requests in the other 92 subpoenas Whole

Foods served on other food retailers (both large and small) it competes against throughout most

of the geographic areas alleged in the Amended Complaint. See Ex. 1, Oct. 14,2008 Subpoena

Duces Tecum. The retu date on the subpoena was November 5, 2008. Id. Only one of the

nine requests in the subpoena is at issue here, as Trader Joe's maintains that it possesses

documents responsive only to Request 9(b) (seeking the identification of total weekly store sales

since Januar 1, 2006).2

With respect to Request 9(b), Trader Joe's objected on the grounds that "the burden of

producing its highly confidential weekly sales information is unlikely to outweigh its likely

benefit, and it is not reasonably calculated to lead to the discovery of admissible evidence." Ex.

5, TACT's Oct. 24,2008 Responses and Objections, at 7. Trader Joe's did not explain, in its

objections or subsequent discussions between counsel, why it would be burdensome to produce

this information, which presumably exists on its computer systems, nor did it explain why it

believes that the Protective Order would not adequately protect its confidential information.

Statement") ir 6. This representation is not easily reconciled with its objection to
searching for responsive documents on the ground that doing so would pose an undue
burden. See Ex. 5, TACT's Oct. 24, 2008 Responses and Objections to Subpoena, at 2.

2
Instead of producing documents, this ninth request alternatively allowed Trader Joe's to
produce a spreadsheet. Id. at Request 9.
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Instead, Trader Joe's stated that it would provide summaries of the "average sales for all Trader

Joe's stores within each Geographic Area for the first half of2006, 2007, and 2008." Id. at 7.

Counsel for Whole Foods and counsel for Trader Joe's met and conferred over a period

of several weeks in an effort to resolve the objections. Ex. 4, Fishkn Statement irir 5-9. These

discussions were tabled in anticipation of a ruling on the then-pending motion to quash filed by

New Seasons, as it was expected that the ALl's ruling on this motion would resolve the issues

raised by Trader Joe's in its objections. Ex. 4, Fishkin Statement ir 7. On December 16,2008,

the ALJ denied New Seasons' motion. Ex. 2, December 16,2008 Order. Counsel for Whole

Foods immediately sent a copy of the Order to counsel for Trader Joe's, requesting that Trader

Joe's withdraw its objections to the subpoena. Ex. 4, Fishkin Statement ir 8; Ex. 6, December 17,

2008 email. Counsel for Trader Joe's replied that it intended to stand on its objections and

demanded that Whole Foods justify the relevance of Request 9(b), notwithstanding the ALl's

observation that the document requests seek information "relevant to one of the central antitrust

issues in this proceeding. . .." Ex. 2, Dec. 16,2008 Order, at 7. See Ex. 4, Fishkin Statement ir

9; Ex. 6, December 22,2008 email.This motion ensued.

ARGUMENT

I. TRADER JOE'S SHOULD BE COMPELLED TO COMPLY WITH THE
SUBPOENA

A. The Documents That Trader Joe's Refuses to Produce Are Critical to Whole
Foods' Defense.

Request 9(b) seeks information that is not only relevant, but pivotal to Whole Foods'

defense. As the ALJ observed in the December 16 Order denying New Seasons' motion, "(t)he

documents sought by Whole Foods are relevant to one of the central antitrst issues in this
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proceeding - the appropriate definition of the relevant market." Ex. 2, December 16,2008

Order, at 7. Judge Friedman took a similar view last year when considering whether to

preliminarily enjoin the acquisition. See FTC v. Whole Foods Market. Inc., 502 F. Supp. 2d 1,

34 (D.D.C. 2007) ("(T)he relevant product market in this case is not premium natural and

organic supermarkets. . . as argued by the FTC but. . . at least all supermarkets."); Ex. 7,

Respondent Whole Foods Market, Inc.'s Answer To Am. Compl. ir 35.

Whole Foods' position in this litigation is that Judge Friedman rightfully rejected the

Commission's proposed definition last year as arificially narow. To support its position, Whole

Foods intends to demonstrate that it competes with many other food retailers, including Trader

Joe's. The weekly sales data that Trader Joe's is curently refusing to produce is critical to

Whole Foods' case, because it can be used to show how competitive interactions among Trader

Joe's, Whole Foods, Wild Oats and other supermarkets affect the sales of the others. For

example, these data can be used to show that the opening of a new Whole Foods store took

business away from a nearby Trader Joe's store, and not just a Wild Oats store. Whole Foods

can also use such data to show that the closing of a Wild Oats store caused an uptick in sales at a

nearby Trader Joe's store, rather than exclusively benefiting Whole Foods.3

The sumaries that Trader Joe's offered to provide would not be useful to Whole Foods'

defense on this critical issue, since they would not allow Whole Foods to correlate sales figures

with specific time periods and geographic areas for instances when Whole Foods stores were

opened or that Wild Oats stores were closed. Without the weekly sales data being withheld by

3 The FTC has raised the issue of the effect on competitor sales by the openings and
closings of Whole Foods and Wild Oats stores at nearly every deposition of a Whole
Foods witness. Accordingly, Whole Foods requires the sales data of its competitors to
refute the Commission's allegations.
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Trader Joe's, Whole Foods canot properly defend itself against the Commission's allegations.

B. The ALJ has Reiected the Argument that Whole Foods' Document Requests Are

Unduly Burdensome.

Trader Joe's burden objection should be overrled. The ALJ has resolved the issue of

burden, overrling the objection made by New Seasons in response to an identical subpoena,

finding that "(t)he burden to New Seasons to comply is not unduly burdensome and its

confidential documents wil be adequately protected under the Protective Order." Ex. 2,

December 16, 2008 Order, at 7. The ALJ fuher noted that "(s)ome burden on subpoenaed

paries is to be expected and is necessary in fuherance of the agency's legitimate inquiry and

the public interest." Id. at 4 (quoting FTC v. Dresser Indus., Inc., Misc. No. 77-44, 1977 U.S.

Dist. LEXIS 16178, at *13 (D.D.C. Apr. 26, 1977)).

The ALJ fuher noted that "(i)nconvenience to third paries may be outweighed by the

public interest in seeking the truth in every litigated case." Id. (quoting Covey Oil Co. v.

Continental Oil Co., 340 F.2d 993,999 (lOth Cir. 1965)). Moreover, the ALJ found that any

burden was ameliorated by Whole Foods' agreement to limit its document requests from New

Seasons to only higher level employees. See Ex. 2, December 16,2008 Order, at 3-4. Whole

Foods has agreed to similarly limit Trader Joe's subpoena. Ex. 4, Fishkin Statement ir 5.

Unlike New Seasons, Trader Joe's has not even attempted to substantiate its alleged

burden. See Ex. 8, New Season's Motion to Quash or Limit, at 2-5. Trader Joe's has provided

only a conclusory assertion that responding would be "uneasonable and burdensome." In any

event, the argument that Whole Foods' document requests are unduly burdensome ariculated by

Trader Joe's in its objections has already been specifically addressed and rejected by the ALl

Trader Joe's has provided no reason why, in light of the ALl's Order denying New Seasons'
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motion, it should be treated differently than other third parties.

C. The ALJ Has Twice Reiected Obiections Based on Confidentiality.

Trader Joe's appears to object to producing its weekly sales data due to confidentiality

concerns that have been rejected by the ALl See Ex. 5, TACT's Responses and Objections, at

3, 7. The ALJ has now twice found that the Protective Order issued in this case is sufficient to

protect the confidentiality of these documents, noting that "(t)he Protective Order prohibits any

Whole Foods employees, including inside counsel, from reviewing the documents produced by

non-paries. In addition, the Protective Order and the Commission's Rules governing in camera

treatment of confidential information prohibit disclosure of highly confidential documents." Ex.

2, December 16,2008 Order, at 6.4 The ALJ echoed this sentiment in denying Gelson's motion

to quash an identical subpoena, finding that the document requests were not anticompetitive and

that the Protective Order sufficiently protected Gelson's confidential documents. See Ex. 3,

December 23,2008 Order. Any concerns that Trader Joe's has regarding production of its

confidential documents have already been twce addressed - and rejected - by the ALl

II. TRADER JOE'S HAS WAIVED ITS OBJECTIONS BY FAILING TO FILE A
TIMELY MOTION FOR PROTECTION

Trader Joe's objections should be overrled on the independent ground of its failure to

file a timely motion to quash. As discussed above, there is no good faith basis for Trader Joe's

to pursue its objections in light of the ALl's December 16,2008 Order. Under FTC rules and

practice, if Trader Joe's wishes to pursue its objections, it, and not Whole Foods, bore the burden

4 The ALJ also found that Whole Foods' document requests were not anticompetitive,
noting that "the fact that these documents may contain confidential and commercially
sensitive information does not provide a basis to quash or limit the subpoena." Id. at 4.
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of fiing a timely motion. Trader Joe's did not fie the required motion, however, and instead is

forcing Whole Foods to incur the expense associated with seeking cour enforcement of the

subpoena. See 16 C.F.R. § 3.34(c) ("Any motion by the subject ofa subpoena to limit or quash

the subpoena shall be filed within the earlier of ten (10) days after service thereof or the time for

compliance therewith."); 16 C.F.R. § 3.37 (permitting objections to be fied only in response to

document requests served by "any party. . . on another party) (emphasis added); 16 C.F.R. §
i

3.38A (obviating the need for the recipient ofa subpoena to fie a timely motion to quash only

when it withholds responsive material due to an evidentiar privilege). Because Trader Joe's is

not a party to this action and did not purport to withhold documents on the basis of an

evidentiary privilege, its failure to timely move to quash the subpoena results in a waiver of its

objections.

CONCLUSION

For the foregoing reasons, Whole Foods' motion should be granted.
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Dated: January 14,2009

By:

Respectfully submitted,

~ ç:lL /Sf
James A Fishkin '

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis

DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.

\
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MART,
INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA DUCES

TECUM ISSUED TO NON.P ARTY T.A.C.T. HOLDING COMPANY

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Third Par T.A.C.T. Holding Company

("Trader Joe's"), and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Trader Joe's shall produce all documents and data responsive to Request 9(b) of

Whole Foods' subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Third Pary T.A.C.T. Holding Company was served on
Januar 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By E-Mail and First Class Mail:

Scott Reiter, Esq.
O'Melveny & Myers LLP
1625 Eye Street, N.W.
Washington, D.C. 20006

Counsel for T.A.C.T. Holding Company

By E-Mail:

1 Robert Robertson, Esq.

Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1 Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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By:

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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EXHIBIT 1



. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM
Daniel Bane. æo
T.AC.T. Holding Company
800 S. Shamrock Avenue
Monrvia, CA 91016

UNTED STATES OF AMRICA
FEDERA TRE COMMSSION

This subpona reuire yo to pruc and perm Inspecon and coying of designated bo. docmets (as
defined in Rule 3.34)), or tangibl thing - or to peimit inspecon of premis. at the date an time sped in
Itm 5, at the reues of Cosel Iist In Ite 9, In the pring desbe In Item 6.

3. PlCE OF PRODUCTON OR INSPECTION

See Atthment A, Par n. No.1

4. MATERI WILL BE PRODUCED TO

James A. Fishkin

5. DATE AND TIME OF PRODUCTON OR INSPEC

6. SUBJECT OF PROCDING

November 5.2008 at lO:on am

In th Mattr of Whole Foo Ma In., et al Dot No. 9324

7. MATERIAL TO BE PRODUCED

See Atthment A, Par il

8. ADMINISTRTIE LAW JUDGE 9. COUNSEL REQUESTING SUBPOENA

Federal Trade Commission
Washington, D.C. 20580

James A. Fis Esq.
Decer LLP
1775 I Stæet NW
Washion DC 2002401

DA~3L2tl( ~¡CJ
, GENER INSTRUCTIONS

APCE
The deliver of this supona to you by any metod
prebed by th Comision's Rules of Practce is
legl seice and ma subjec yoo to a penalty
impose by law for falure to copl.

MOTION TO UMIT OR QUASH

The Comission's Rules of Practce reuIre that any
motion to limit or quash this subpona be flie within
the earlier of 10 days afr sece or the time for
complianc. Th original and ten coies of th petition
must be flied with the Setary of the Fedl Trae
Commission, acmpaied by an afdavit of serv of
the docment upon coseilst In Item 9, and upon
all other paes prescrbe by th Rules of Practce.

TRAVEL EXENSES

The COmmisson's Rules of Prace reuire th fee and
mileage be . paid by the par that re yor
appearance. You shoold presnt your claim to counse
listd in Itm 9 for paen If you ar peaneny or
temporarily living someer othr than th addre on
this subpona and it would reuire excive trvel for
you to appe, you must gel prior approal frm counsel
listed In Item 9.

This subpona doe not reuire appro by OMB under
the Paperk Redcton Act of 1980.

FTC Fonn 70- (rev. 1197)
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ATIACBNT A

DOCUMENS TO BE PRODUCED PURUANT TO SUBPOENA DUCES TECU

I. Dermitions

For the purses of these Requets for Docen, the followig deftions apply:

A. The te "Whole Foods" shal mea Whole Foods Market Inc., and its

precsors, divisioDS, subsidiares, afates, parerhips and joint ventu, an all diors,

offce, employe, agents and reentatives theref.

B. The ter ''Wild Oat" shall mea Wild Oats Maret, Inc., the entity acuired by

Whole Foods on Augu 28, 2007, an its predecssors, diviions, subsidiares, afate,

parerps and joint ventu, and al dictlS, offces, employees, agents, and reentatives

therf.

C. The ter "you" and ''your'' refer to th entity or peon to whom th Subpen

is dieced, and al preecesors, divisions susidiares, afates, parerships an joint

ventu, and includg al stre formts, brds, and baners under which any of the foregoing

operte, and al dirs, offce employee, agents and reretaves thereof.

D. The ter "Commsion" refers to the Federal Trade Comsson and its

commssioner, bur diecors, counel, st, and employee.

E. "Docuents" as used herei shal mea ever ongi and ever non-identica

copy of any origial of all mechancay wrtten hawrtten tyed or prited materal

elecnicay stred da micrfilm, micrfiche, sound rerdgs, films, photogrhs,

videtapes, slides, and other physca object or tagible thgs of ever kid and desption

contanig stoed inoron, inludg but not lited to, trpts, leters, corresndence,

notes, memorda tapes, recrd, telegrs, eleconic mal, facsimies, perodcas, pamphlets,
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brochures, cicular, adversements, leaet, rerts, reseah studies, tet data workg paper,

drwigs, maps, sketches, diagr, bluennts, grhs, char, diares, logs, mauas,

ageeents, contract, rough draf analys, ledgers, inventories, ficial inormon, ba

re, recpt, books of acunt, underdigs miutes of meegs miute books,

resolutions, asgnents, computer pritouts, purchase order, invoices, bils of ladi, wrtten.

memoranda or note of ora communcations, and any other tagible thg of whatever nae.

F. The te "relate to," "rlated to," ''ratig to," "in relation to'" and

"concerg" sh mea mentionig, coprsing, consistig, indicatig, descrbing, reflec

referg, evdencig, regarg, peg to, showing, dicusing, conneced wi~

memoña1ng or involvig in any way whatsver the subject mat of the requet, includg

havig a lega, fa or logica connecon, relationship, corrlation, or asciaton with the

subjec matter of the reques A docuent may ''relat to" or an individual or entity without

specficaly mentionig or discusing tht individua or entity by name.

G. The ter "and" and "of' have both conjuctve and disjunctive meangs.

H. The te "comucaon" and "councation" sh mean all meegs,

inteews, converation, conferce, dicusions, corrpondence, messages, telegr,

facsimles, elecnic mail, mailgrs, telephone" convertions, and all oral, wntten and

elecc expressions or other occce whereby thoughts, opinons, inormon or data ar

trtted betee two or mor peons.

i. The te ''Traaction'' sha mea the acquisition of Wild Oat by Whole Foods

that occed on Augu 28, 2007.

1. The tenn llGeogrphic AIea" shall mea the followig metopolita aras:

i. Albuquue, NM;
2. Boston, MA;

2



3. Boulder, CO;
4. Hinsdae, IL (subUIan Chicago);

5. Evanton, IL (suuran Chicago);

6. Cleveland, OH;

7. Colorao Sprngs, CO;

8. Cohnnbus, OH
9. Denver, CO;
10. Wes Harord CT;
11. Henern, NY;
12. Kasa City-Overland Park, KS;
13. La Vega, NY;
14. Los Angeles-Santa Monica-Brentwood, CA;

15. Louisve, KY;
16. Oma, NE;
17. Pasen CA;
18. Phoeni AZ;
19. Porand, ME;
20. Portand, OR;

21. St. loui, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, Cl;

25. Miam Beach FL;
26. Naples, FL;

27. Nashville, TN;

28. Ren, NY; and
29. Salt Lae City, UT.

n. Intrctons

1. Submit all doents, including inforon or item in the posssson of your

st employees, agets, reptaves, other pernnel or anyone puirtg to ac on your

behaf, by the dat listed in Ite 5 on the Subpoe Duce Tec form to:

James A. Fish

Decer LLP
1775 I Stret NW
Washigton, D.C. 20016

In lhe altertive, under ITC Rule 3.34(), 16 C.P.R. § 3.34(b), you must produc and pet

inon and coyig of the designted books, docuents (as defied in Rule 3.34()), or

3



tagible thgs - or to pent inson of the premses - at the date and time specified in Item

5, at the reuest of Counse11ist in Ite 9, on the Subpoen Duce Tec form.

2. If an objection is mae to any reqt herein, al docuents and thgs reonsive

to the request not suject to the objecon should be produc. Simlarly, if any objecon is

made to pructon of a docuen the portones) of that docuent not subjec to the objecon

shuld be prduc with the porones) objec to red and incated clealy 88 such.

Oterse, no communcaon docuent, file, or thg reques should be alter, change or

modified in any reec. Al councaons, docuents, and fies shl be prouced in ful and

unexpurted form includg al attents and enclosmes either as they are kept in your

ordar coure of busess or org to corrnd with those reuets. No communcaon,

docuent, fie, or thg reqUtted should be dispse of or desyed.

3. If you objec to any reques or otherse withold rensive inonation

because of the clai of prviege, wor prouct or other grun:

a Identify the Request for Docuents to whch objecon or claim of

prviege is made;

b. Identify ever Document witheld, the auth, the da of creation, and al

recpients;

c. Identify al grunds for objecon or asseon of privilege, and set for

the fa basis for aseron of the objecon or clai of prviege;

d. Identify the information witheld by descrption of the topic or subjec

matt, the date of the communcaton, and the pacipants; and

e. Identify all persons hag knowledge of any facts relatg to your clai

of privilege.
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4. Your respoes should reflec al knwledge, information and docuents in your

possession, cudy, or control, and includes, unes otherse specficaly indica your

counl, sta employees, agents representatives, other peel, or anyone purrtg to act on

your behalf.

5. Your ree to the docuent reuet should include any docuent crted,

prared or received ftom Janua 1, 2006 to the present.

6. Any questions regadig ths suben should be dict to James A. Fishk at

202-261-3421 or Gov Jin at 202-261-3435.

m. Requests For DoenmeDts

Pleae prvide the followig:

i. Al docuents you have provided to th Commssion in comecon with (a) the

Traacon or any invesgation of the Traon; (b) FTC v. Whole Foods Market,

Inc., Civi Action No. I:07-CV-OI021-PLF (D.D.C. 2007; or (c) tls matt, whch ¡sIn

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. Al docents relatig to any commwications you have ha with the Commssion in

connecon with (a) the Traon; (b) FTv. Whle Foods Market, Inc., Civil Acton

No. t:07-CV-Ot021-PLF (D.D.C. 2007); or (0) ths matter, which is In re Whole Food

Market, Inc., FfC Docket No. 9324.

3. Al docuents relang to Whole Food' acuisition of Wild Oats, includig docuents

discusing the effec of the merger on you.

4. Al docuents discussing compettion with Whole Foods or Wild Oats, includig

rens by you to a new Whole Food or Wild Oats stre and resnses by you to
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prce, promotion, pruct selecon, quaty, or scrce at Whole Foods or Wild Oat

stre.

5. Al maet stdies, stratgic plan or compettive analyses relatig to competition in eah

Geogrhic ~ includi doents dicusig market shar.

6. Al maet stdies strgic plan or copetive analyses relatig to the sale of natual

æi orgac pro, including the sale of na and orgac pruc in your stre.

7. All docuents relatig to your plan to incr the shelf spac at your stores aloca to

na and organc products, the nmnber of naal and organc proct sold in your

stoes, or the sales of natu or orgac product in your stores.

8. All docuents discusin your plan to revat or imprve your store to sell aditional

natual and organc produc or to open stores emphaiz natal and orc product.

9. Provide docuents sucient to show, or in the alteratve sumit a sp shee

showi: (a) the store name and adess of each of your stre separately in eah

Geogrhic Ara; and (b) for each store prvide the tota weekly saes for each week

sice Janua i, 2006 to the cut date.
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CERTICATE OF SERVICE

I cefy th I sered the forgoin Subpoen Duce Tecmn and all Atthments via

overght mai deliver to:

Danel Bane, CEO
T.A.C.T. Holdin Copany
800 S. Shamk Aveue
Monrvia, CA 91016

Bv E-Mal:

J. Rober Roberon, Es.
Feder Trade Commission

600 Penylvana Avenue, N.W.

Washingtn, DC 20580

Mattew J. Reily, Es.
Catare M. Mosctell, Esq.
Feder Trae Commssion

601 New Jery Avenue, N.W.

Washin, DC 2001

Coplait Counel

Date: Octbe 14,2008

IS! James A. Fishk
James A. Fish Esq.

7



UN STATE OF AMCA
BEFRE TH FEER TRE COMMSSON

COMMONE: WiD.E. KoVac; ClIÛPaJ~ ~
Jon Lebovitz ,
,J. Thin.Ros '

)
)
) , Doet No,,93, , '
)

, )') .". . ..:':" . . . 00

PR~'I O~ER GO~G CONF~'l\~ '

in'the Ma of .' , .

wiQLEFO~1"INc. ': .',
. ' l corpraOD. ' , " ,',

. " .'. ,
. : FOr th ~ qfpÌtcting ihe.jnteta of,~ paes and,'ti pares ~i: the,

~v~~n~...á~~ua ~~ dici~~ òf~~tiåIinoiaÖ~ '. .,...... ,
sub~it otpr in COecol;i With im' ~ :' . .

. . ", '
, ,

. "

, . IT is ,HEY QRDER imr th Prv~'.Oß ,GQV~ Cotddetial

Maei (iiteve orøeéj SJal,gOv~ th hædlg ~f aD Di~ MåteaI. as' ,.. . . . .
, hei.,Øefm ..

. . '..' .. '. " ." . . .
: ' : 1. '" ~ uS in ~~ Or, ''Cnfi~ál ~te~" shal ref~ tó ~~ ~~~t:ór

'pò~ therf tbi-contans ~O~~~bli~ cO~tiiïvèlý ,~Sïtive jnfo~o.n~~ncluding tr'

'0' .- . . . .
se or o~ ieb. deyelOpmet or ,~~ inlOJtion, thë'dišcios ofwhicll. ~. .
would likely ~aus,conu ha to th ~g p3.:or se~ve penal jnormon~, 00 .

, "DsCover Mat shal ~er to donts and inf~on pt b, a pa or th

par in ,connecon with ths mat., "P~flt" shiu reer to ~y discver.l wrng,
..

re~Ìlg. trscpt ~f,ora ~y~ 'QI elecDicaJl,-sto inforti~n in th posson of ~' ,' '. . .
par ~ a'tbinl'par. "Co~sson" ~ ~to th ~ Tri~ Còssio~ me''), or '

", . 1

.: .... .

, '
'."

'. "

o ..

'. ,'"



, any of its empioy~s) agts) attoreys. and åi ot pers acng on its bçalf) exclud

p:ons i-taned as ~onlta oiexpe for pur of th pi~g. " '
2. Any ~_ or JkIton therf pr Òr subnnttd by a ~det o~ a ~ p~. ".". . .
dug a,Fed Tra Cossin ~vegaon,or~,du th ~~ of :ts ~ng that ~ ". '. . . '. .. ", '..
entitled t~ codetialty Unde die Fed rf' CoSSon 'Act. or æì~ reguti~, ' ' ,..' . '. . . . .

.. .
"

, ".' . . ., in~on,'or pr'cóg dOts in th~'~(m ofthê Còiisl) " ,
, ,"as~ëiIas~~l~~~;'~'fr~,~ypoon:f.~b'~~$ïi~~~,' ,,',',' ":',"'. .... .,' : ". .' .''. . '0
code~ai m~a1 fQr~ ortbs~. : ~: .

Th p~es 8ld ajý,tI ~~es:ÎI Colying~, üi~ 4i~vay ~~.'. '" . ,0 ,... '. ..... . .
disci~~me,'oidi~Vër ~'tn ib _~g:~ý,~~å~ ~~ '

: ",ienS~ ~t pr~~ ~f.~'c~~clti.d'~~al~-iD~~~~'~mets'

, , : ~~Ìa~~fb~ ti~ frm tlm ~es ~~~~'to di~vei ~ ~'~~i~C/O~' ' :

3.
. ,0 °0

,,' . r

.0° . . . I

'. . . ,
, 4. :, '1'e pàt~, in èond~g,disco~~ frni tb P~~. shlli ~Vide,to Ca tb, ,,',- , . :' .... . . "': - '. . . .': ." . . . . .' . .' . . . ,

, : " Pa ~ coy. ~f tls ~ so as, io infømléah suÇh tliiilp~, of hi, ,he, or~, ~ghts bè , .

5. ,,' A ~gron of conldetiiity shaii.cantîtu~ å re~ti~n iii, goo faith ~d:~

~~naoiilth ma~is~~;~~b.~in ~PUb~.. ..... ' '. . . ,'... ..'
'~'~d tbat C~Sël beiiev~ th~:m,atàl so ~gn~te :oo~'st~ ~onf.~tiai ~~ as , ,'" ',,' :

, dc~èd iiPëa~ph 1 of~ii On.
. , '

~

6. ," ~al may be degnate 'as èon~tial by plag on ~ i:g ,to' th'~~t '. .,.. . , " . '0 .' '.
'~tag such ma~al (in' suh ~er as 'wil noi-n~er w~th '~~' iegihi~ty tb~' th... , . .

" 'dCgÌOD"rcONF~Rl Doket Nó. 9324~;ot åÌy:oter åpjprate nott th. "0' . " '0' .'. . '", " . . ., , ,
ideiües ti,s prng, to~ther with ,an ~~catiQJ of th'~o~ ~ JX~s of ~e ,do,nt

consi~~d'to be condetiàl mateal. Confi:tial inf~tion Contaned in elecc

2



dots may'~ be deign as cofide by plac the deignation

''CONf~FlC Doke N~~ 9324" of anY otl åpp.rat.notåce th ide~ties thi~' ,, ,
ping, on th fa oftb CD.or DVD..or oth inum OD,whiçh,tb Øóent is ~ . ". . '. , .' ': .". .', " , . " ' . ,
M:as~ or ~erwse.,~,Cöpies o~ documts ~y be pr wher Øle po~~ :~i~ " '.. ,
clln~ ¡mlege matt, ~':~ tl~ tl ~y ~ shal iDdi~ at the apP,opi~ po~t '. ~

, ,. r. . .
'. that poon have'be:deletim 

th re therefo. .0, . ' " .'
7.' -- , Çonfd~ti~d'~åi ~,ki'4isci~~ ~y to: ~a) ~ AdÒs~vëlaw'¡~~" :,':, :." " ' ", '." ,:,,', " ' :" t '-'." " , : ' ,,"

, ,prding Ovet, tbs.~ng.:~~ël .asistng ,the A~sttiv~ JAw Judgt the',' " '.'
I ' . . ,',' ,. , .

, "

.' :

. Co æiils ~ -Rci ~ -u ~ di ~iDmii~u.CÌor .... ...... '. .
, , co~tatS for ths prg,: provìde suh expe or Coiiultts ar nåt clIloy of.t)t', ,,: ' '

. ~orai~essmiitl~,':~.~8o~~W~, .'. .'" . . : . ,'. .' '. ."
..' .

'has bænsu~aC.toprcedocumts orinoralÏQn in ro~on Wïtb'th~'_. ~d' ,.. ., . . .', '. .. '. . ,", . .' . . '" .
prVide fuer tbåt tá ,Suii' eXpc ør,coiitni has SÌßled an' ~~no abde by"tl,.

~oftlS~~i-~j.ii~~~~~cO~' ..: '.
jiSddïo~ ~ aPÌ~ ~ iD~V¡ritlS~ (C; ~ 09sdof ~ .....' ' .. :'" " d.', " ", ~ ',' , ¡'. " ' ' .','~:. ,,' .:
for th ~i; iI ~ atai DI ~ oflll-fia), ~. .

such peoIeI ar not ein19)' of:h~ repodCnt ot ()f any'entity'_lihed by the. : '.' , .' """ ., ',' '.' .',

'.

repodet; (d):anYo~ tened to llst 9utSde cøunsel in the'p~ön ~ ~atg of ~
..'. , ,

,prg inlu~~g .,or cOstita~, '~vide suh expe or co~~~ ~ nót . . ','

em~ oftk~¡i iiy emly eisb b; li ""pOdei;~ ~ of ~
thparwhichhas,~, ~wl ~ ~ dots ~JDon,~ ~ecOD with

ths matt. and Foýj~,~ci~~h's~ii èxpe or'~ulta~b3 ~gn~ k:~~,~" "

~ide bythete Ofths'prtë~e'órr; and (e) anY'wib1eSs'~det ~ii~ autl ~~ ..

3



reve the inoron'iJl que~. or wh is pre~~tl emloye by the ~g ~~. . ,'. .
8. ~sclosme',or codetial maaI to lDY pe' ~scbein Parh 7 of-tIs .. . . .

. ~ ~ ~ ony (or ~~'p~ ~tI piarn an ~~ oftJ'~gt Ot, ;. . . ". . .
åny ap th an'for DO otør plJ whaver. ptde h.QWev. ll th '. ,'" ,,' ,

: Cooo ma; sibj II ~ ~ ~ 10~ lI.co~ol.. .'.0... . '.'
suc ma~ ~ ordiséloä a~~tial,m_ai ~'~YÍde by its R~iès ofPrce;. ,.... ". "

, "... 'Seti~s6(t)-åd'~iOf'the*'Tra~~Ác;~~y'*iegid~b~Oil,::.... . .: '. . ",. ,0 . . .., " ~. .
, .'

,',
. '0 .' .
im'uPotbeCo~~:'.",:',,' ,," ',' ", ' , ",' " ,: . '. , '.. '

9. In'~ ey'~,that'åny c.nfde~al ~~ad is cotåÌieC in, ~~ pl~~. ~ont ~bi.t. .

, ~~~~ficd'Orto'bc~ed ~:tlS~~~e,~~~,,~s~~' ...' , '. . ." ... "
. '. .

~ '. . . '0 '. .'. ., . si be soiid bytl pa fig su:¡¡i an .i¡~ 8IaI ""~ /n.: .

--.::. . , ' ': .;c:an. to,t~cÙ~x~~tbtsucJpi:late was,originalSUbmittby a th pà,th :. ,:'. . '" .' 0' e_ .. '" , . ',' " . . .' :. . " .
. '.Jl ~tImiii ïi1iii ~ii~ ~óf ~d

" ':íicius~. Ço~deti~.~~~,co~~,~:the'p~'~ ~~,~ ~ ~åv~ ~,c~

tÌ untl fu:O~of ~~ ~titive Law Jud" pIVidel ,bÖweve, tÍ' , '. '. . . '. . . . .' . ~ '," '. " . . ." . . . . . . ~
s~hpapÌo'~~,Shë.to'pès,orentieSwhomayæÇve~dc~.' " , ", ' ,

, '.. .
~~al put, to Parhs 7 ,ar ~. Upo: Or af fiiJ,ng ai pap cotaning , '

cònfidential ma~ai. ~~g pa 'shl fie PI the publiC ie a dop~,Cate ,~oPY Of

,~patl~ do ~ot'~ ,c~~~ntiál ID~a1.~, Ü th ~iiòll'fo~ ~y. ~h ,, , ,
. ,', matå,,ex~. a pa maylile on th Publc reora dulicat copy'~hich al,

"

cotas the foily, PIØ~ má~al.

10;' If cou~i-plan ,tQ:~ ~to eVide at tI,heg any doclUt or tipt'. ., ,
containg codential m~al pruee ~y ånther par or by a th par. they shal

4

"

. .'



..;,0

"

prvide ad noti to the oter par or ~ pa for pU' öf allowig tht"

, pa to ~ an ord th tb~ dot or ~~pt bç grte ii èam tratmnt.:J:,

th Pa wish rn ~ra ,trt for the'dot Òl tr~ ~ pa sh me '.',
, '

an app~ motnn wîth th Adistvo'La~iúdgewith S da 'ifit~ve " , ,.... , '. .' 0 . ." '". 'o , ' '. .".
such*- Unt su im.. th J.oioiil.i~J~.i iu ~ øæ~et :, ,':",

uapt si be a, in caro ~t If the moon far 1'; cii t:CDt is .; " :' ,:.' ~. . 0' 0', ' . "0

. ': 0

. .
(te4, al ~ts an~ì~Pt shalr.~p~ ~fth,publiç ~:w'in,~' :,.' ': "

,~t~.gr~~~~tÕr~r~~,~~rdf'~pt~th~';~fi~~~,:',' ':":

. : ~ .

. ,

m~aj:'deletth~~~Ybe'pIa'~~pu~lï~,reor.. ,:' :':' , ," " '

11.If..~m:'" á~~ii ~~gth,;~..tI;'; ,',' , ", . .. 0, .'.. 0.. o' 0
. ,diçios,of coiidetiaÍ ~ sub~'by an~'or th par, ~~Pieit ;; .-..:' ' :

, ofih,di~Vei~~~iprtiY~~tne~in~ÇJf~~tor:~h:~'..::,:~., .,':' ':',: ,.,'. .
. ,0' 0 .. . . .' ..p' . . . .... ' . 00.. .. . ." 0 ,

UidesasbOl~is~,by,ån'o~,ofaCOlinich:nòtic.tisii~bi:', , ",~',:' ..'-. ,,""

,Wrting RO be l-~ ~ ~ sUbD~atI. 10~' dabd ~~bu;an: :', '. ' ','

.. Sh~clll,a~opY,of.tls'~ve'Otdet~~acoveri~~tWi~rá~qse,ine ' .. ' ""0 0' '," 0 00' .' ' r . " . " . ;"" ," . ,.', 10 " 0 0 . . . ',"su ~ il8 ri ii", N~g li sß be co~itg ~ ,d ,
~pientofthdi~Ýc.~~,orai:yet~,co~~,bYth~'tOchåcng~,or '"

, ' aP ~y oi'~uig -l~iï of ~deti~ ~te,åi~ io 8U¡,~ 'i~ifto ~y

o . o' 00,
. "' "

.... .

"

petieš foiiion-cmpnai with ~~ ~~ ~; or to'~ an~relief~ ~ A~s~tive ::,

Law J~ge or tJe'Co~ssali. 'Ie,repient of th di~ove reuc sh DOt.op~,tbe,.. ,., " , .. 0.," "", 0
s~tt's eff~ 't 'cQaiege the disoiòs~ of ~onfdeti'~aL' ~ ~tion, "

nothg hem 'sbliimt ~e appdty of ~~e 4.11 (e) .~rth'to~(~IÌ"s Rles of '

5



P.ce, 16 CF l- 4.11(e). to discvei.~ in anatber ~g that ài di to ,

th 'Cosson. ,

~,tO coun~i alI cata of dOis ~'~on',~ ~at ~deii,åJ thl'~ in

.'.. ' " "ihe~onQfsu~onto~,çrwitlal,~~meöida~~p~~ag,
':::, '. " '.- coode~~ iiontloi At th ~iii~~ ~ftiiis ~~~ iiiudng'~e cii~tion" ',' ,:".. ,.: ", : '. .' '. ' . ' ":, ", ..', .... .' '.': . ' ':, ," . -' , . ';'
'. ": " ofjadci. ~ew. the pm~ sl re, ~ obt in ~ ac~ to t,. ,

. .. ..... ... .~pi;"~"tlu.~~.ob~lD_.~. ... ...... .:
'. , . . ,sÍian be ~V~ed by,thepivi~of~~4.12,.of;thR~es of~ce~ 16 c. § 4J2.

... . . . 1~.. )n;'~Ii~~~ii~~¿'~~~. . .... . . ','

12.., At th ti tht any ~t ai ot'pen ie to ilit coun in th

~~on_or he~bf ths acón OOlud ~cipaon ~ the ac~~'su pè shal
, ,

. , ,

" I. . ~
. ~.~ ~ par, ~ct~~th~'~ ~j~~ l~l~ ~f ~~Ge' ~ll.n~ ~ ~ to be ~ . ,

waiver of an pr~~ie to whlh th pIg pa ~oUld have be entitled. ha th .
. in~t ~~'Ordi~..n~~~~vidø'~'~~ng~'cXcise. . , . ',' .. '.." .. ,'..:.. .'. 'i ~.,
: ~le ~ to ~e its prviege..- In ~ ev~t ofsub ~~',~ctOn ~ '.'. . ' .
. r-sclas~. ~è ~ claing in.ad~ ~ lroD;pty.DOti~y pæ'that: ~ved tl. ,,'. ','. ", " .
~~ ~f th êlài and tJ~ ba$ rorit. Af be~g so notied ~e reYi pa iI~t. .'.. , ..... .. .:'. .'0 . . .
proptl i:tu tb~ s:ped i~~on' aad ~'c~es ,of i4 ,and,,mnot US, or 4ïi~.l:e'", '. .
infoimon unes the tl~ is reIv~ ~h ~a" no prViege apHes to the inormon. '" . . .'
Notng in th. Oi~'à:d.~n~on òn,the tI.pfpnVilege orofRac;abié.~ .

in prng pnviege if chenge~., '
" .

6



14. Th prviC,DS,of ths Prtiv.e 0r~ inar as.th ieci-be commUJcation

and us of confdeDtaJ dicover ,mate, shal without wñtt pession of tI. ". . , .0. .
:

" .ÄJbm_i)r fu ~ of tlCC,~ssi~, ~ntinue to be bi~Dg at the coiÍi~ :'
'.

of tls. p:g., .
By tJé CoSSoq.

. .' '. .

:M~.~:
. . " Dod S..ciark."....,~...

'.. .'...
,". .

IS$~: oc'ob: '10,,208
'. . "., .

",' ! ..' .""0 .
;' . .. . ..0 . . . .

. . '..
, . ", ,

. " "

, ~ " ..1° '.
, "

, " '.;. 1°.. r: . .
"

" '
: .' ,0' . . . . ,0.. " .00 .. .

, ". , .
. ,°0

. .' ..o.

. "0 .
..L . ".' ".. ,: " . ,. .' , .

. "
" "
, '

"

'. . : . " ",'

. " " . .

7



EXHIBIT 2



UNITED STATES OF AMERICA
FEDERAL TRAE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUGES

)
)
)
)
)
)

Docket No. 9324

In the Matter of

WHOLE FOODS MARKT, INC.,
Respondent.

ORDER ON NON-PARTY NEW SEASONS MAT'S MOTION TO
QUASH OR LIMIT SUBPOENA FROM WHOLE FOODS MARKT, INC.

I.

On November 24, 2008, non-par New Seasns Market, Inc. ("New Seasons") fied a
motion to quah or limit the subpoena issued to it by Respondent Whole Foods Market, Inc.
('~Respndent" or "Whole Foods"). Respondent fied its Response in Opposition on December
4, 2008.

On December 12,2008, New Seasons fied a motion for leave to file a reply and its reply.
New Seasons' motion for leave to file a reply is GRATED.

On December 16, 2008, Complaint Counsel filed a memoradum regarding New
Seasns' motion. In it, Complaint Counel states that it does not tae a position on New
Seasons' motion to quah, but concluded that the motion should be denied.

For the reasons set fort below, New Seasons' motion to quash or limit the subpoena is
DENED.

II.

New Seasons asserts that it is Whole Foods' top competitor in Portland, Oregon. New
Seasons furter asserts that the documents which Whole Foods seeks contan New Seasons'
trade secrets and other highly confidential information. New Seasons argues that if it were
required to produce the information Whole Foods seeks, this would provide Whole Foods with a
blueprint to New Seaons' success and the means for Whole Foods to engage in anticompetitive
conduct against one of its pnmar competitors in the Portand, Oregon market. New Seasons .
seeks an order quashing the subpoena with respect to requests thee through nine on grounds that



those requests ar: (1) unduly burdensome; (2) are themselves anti competitive; and (3) seek
trde secre: and other confdential, commercially sensitive information without an adequate

protective order.

Respondent asserts that the documents it seeks are directly relevant to the issues raised
by the Complaint and that Respondent has no other effective mean to obtain information from
its non-par competitors necessa for its defense. Respondent fuher asserts that the requests
are not unduly burdensome and that the Protective Order entered by the Commission in this case
on October 10,2008, ("Protective Order") adequately protects New Seasons' confidential
information.

III.

Pares may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R. § 3.31 (c)( I). An
Adminstrtive Law Judge may limit discovery if the discovery sougt is unasonably
cumulative or duplicative, or is obtanable from some other source that is more convenient, less
burdensome, or less expnsive; or if the burden and expense of the proposed discovery outweigh
its likely benefit. 16 C.F.R. § 3.3 I (c). In additiotl an Administrative Law Judge may enter a
protective order to protect a par from undue burden or expense. 16 C.F .R. § 3.3 I (d). Pares
resisting discovery of relevant information car a heavy burden of showing why discovery
should be denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975).

The subpona served on New Seaons consist of nine request for documents. The firs
two requests seek documents relating to communications with the Federa Trade Commssion
("FTC") and documents previously produced to the FTC. New Seasons' motion addrsses only
the thrd through ninth requests. These requests, which seek all documents from Janua I, 2006
to present, ar:

3. All documents relating to Whole Foods' acquisition of Wild Oats, including
documents discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you
to prices, promotions, product selection, quality, or services at Whole Foods or
Wild Oats stores.

5. ,All market studies, strategic plans or competitive analyses relating to competition

in each Geogrphic Area, including documents discussing market shares.

6. All maket studies, strategic plans or competitive analyses relating to the sale of
natul and organic products, including the sale of natural and organic products ,in
your stores.
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7. All documents relating to your plan to increase the shelf space at your stores
allocated to natu and organic products, the number of natual and organic

products sold in your stores, or the sales of natual or organic products in your
stores.

8. All documents discussing your plans to renovate or improve your stores to sell

additional natur and organc products or to open stores emphasizing natu and
organic products.

9. Provide documents suffcient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separely in each
Geographic Area; and (b) for each store provide the total weekly saes for each
week since Janua 1,2006 to the curent date.

New Seasons does not make the objection tht the documents reuested are not relevant
to the issues rased in the Complaint or the defenses asserted thereto. Instead, New Seasons
argues the subpoena should be quahed or limited because the requests: (a) ar unduly
burdensome; and (b) are themselves anti competitive; and (c) seek trde secrets and other

confdential, commercially sensitive information without an adequate protective order.

A. The requests are not unduly burdensome

New Seasons argues that request three, four, seven, and eight should be quahed or
limited because they ar unduly burdensome. New Seasons assert that although Respndent has
offered to limit these requests for "all documents" to "all documents generated by high level
New Seasons' employees," this restrction does not materially alter the burden associated with
producing the documents. New Seasons argues tht to searh through all of its emaIls to
determine whether the sender or recipient was "high level" and whether the email is respnsive
could cost New Seasns between $250,000 and $500,000. New Seasons states that it does not
wish to divert the resources necessar to accomplish the search and review called for by the

reuests. New Seasons fuer argues that beause it is owned and operated locly in Portland,
Oregon, and has no stores outside of that local market, any information New Seasons would
provide would have no impact on the multitude of other geogrphic ar involved in ths

proceeding.

Respondent states that it has met and conferred with New Seasns in an attempt to reduce
New Seasons' burden of compliance with the subpoena Respondent also states that Respondent
represented to New Seasons that New Seasons did not need to search for documents at any of its
stores, but rather need only produce "high-level" documents from its "high-level" manement
employees at its Portland, Oregon headquarers. According to Respondent, the Commission has
taen the position that, in 2007, New Seasons was one of just two competitors of Whole Foods
and Wild Oats. Thus, Respondent argues, the documents Respondent seeks from New Seaons
wil bear heavily on the definition of the relevant market in this case.

3



New Seasons responds that identifying which employees are "high level" employees is
diffcult and would require a search though documents to detennine whether the sender or
recipient was "high level:' New Seasons also responds that even if the request is limited to
"high level" documents, it must stil search the sae volume of documents to detennine which
documents are responsive and "high leveL" Accordingly, argues New Seasons, the burden on
New Seaons is not ameliorated by these restrictions.

"Some burden on subpoenaed paries is to be expected and is necessar in fuerace of

the agency's legitimate inquiry and the public interest." Federal Trade Commission v. Dresser
Indu., Inc., 1977 U.S. Dist. LEXIS 16178, *13 (D.D.C. 1977). "Inconvenience to third paries
may be outweighed by the public interest in seekig the trth in every litigated case." Covey Oil
Co. v. Continental OiICo., 340 F.2d 993, 999 (lOt Cir. 1965) (denying motion to quah
subpoenas served on competitors). The requests seek relevant information. In light of the
limitations to which Respondent has agreed and as ar set fort below, the burden on New
Seasons is not an undue burden.

B. The requests are not anticompetitive

New Seasons argues that requests thee though nie should be quahed because they ask

New Seasons to provide its most confidential and commercially sensitive infonnation to one of
its primar competitors, Whole Foods. New Seasons argues that Whole Foo ha a history of

takg competitors' business away from them and of harassing and punishing competitors. New
. Seasons suggests tht Whole Foods may be using litigation tactics to improve its competitive
position. Respondent responds that New Seasons' accusations of anticompetitive conduct are a
bald attempt to divert attention from the issues rased by the discovery dispute.

The implied allegations that Whole Foods may be using the document requests to gain a
competitive advantage over New Seasons are without support. Accordingly, they do not provide
a reasonable basis to quah the subpoena. The fact that these documents may conta
confdential and commercially sensitive information does not provide a basis to quah or limit
the subpona. The Commssion's Rules of Pratice do not specifically protect trde serets or
confdential infonnation from discovery. Section 6(f) of the Federa Trae Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 V.S.C. § 46(t) and 15 V.S.C. § 5Th
2(b), respeively) limit the Commission's abilty to disclose confdential informtion to the
public. The Commission's Rules of Practice also do not limit a litigant's abilty to obtain
confidential inormtion though discovery. In re E.1 Duont de Nemours & Co., 97 F.T.C.

116,116 (Jan. 21, 1981) (These provisions do "not absolutely bar disclosure of business data as
evidence in (FTC) adjudicatory proceedings.").

Cour interpreting discovery sought under the Federal Rules of Civil Procedure have
held that there is no immunity protecting the disclosure of trde secrets. Federal Trade
Commission v. JE. Lonning, 539 F.2d 202, 209-210 (D.C. Cir. i 976); LeBaron v. Rohm and
Hass Co., 441 F.2d 575,577 (9th Cir. 1971) ("The fact that discovery might result in the
disclosure of sensitive competitive information is not a basis for denying such discovery.").
See also Federal Trade Commission v. Rockefeller. et al., 441 F. Supp. 234, 242 (S.D.N.Y.
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i 977), affd 591 F .2d i 82 (2d Cir. i 979) (An objection to a subpoen on grounds that it seeks
confdential information "poses no obstacle to enforcement.").

The issue of whether the Protective Order adequately protects New Seasons' confidential
information from disclosure is addressed in the following section. '

C. The Protective Order adequately protects New Seasons

New Seasons states that the requests seek detailed information regarding sales
information, strtegic plan, and documents relating to its plans to increas saes. New Seasons
assert that it is a private company and is not reuired to releae ths information to anyone
outside of the company. New Seasons fuher argues that the Protective Order issued by the
Commission does not adequately protect its confdential materiaL. New Seasns expresses
concern that Whole Foods' outside counsel may provide ongoing couneling to Whole Foods
with respct to competitive decision-makng and that experts retained in ths case may be hid
by other competitors in the futue and would not be able to "unlear" the inormation leaed
from New Seasons' documents.

New Seasons points to instances where, in another adinistrtive proceding, the FTC

caused discovery material that had been marked by the respondent as confidential to be posted
on the FTC's public website and where, in the Distrct Cour cae FTC v. Whole Foods Market,
Inc., the FTC filed publicly a document that had been "redacted" by blackening out text
electronically in a maner which allowed the trade secret information to be viewed. New
Seasons argues that these instaces caus New Seaons to be concerned about the likelihood of
disclosur of its confidential infonnation. New Seaons urges that it should not be required to
provide confidential infonnatIon without a protective order that prohibits the FTC from
disclosing inormation New Seasons considers to be confidential and that requies the disclosing
par to pay a penaty for violation of the protective order.

Respondent argues that the Protective Order in this case adequately protects confdential
documents of third paries through a number of saeguads. The Protetive Order allows
disclosur of confdential docwnents to a limited group of people and prohibits any Whole
Foods employees, includig inide counsel, from reviewing confidential documents subject to
the Protective Order. Respondent states that New Seasons ha provided no authority to support
its request that the Commission agree to pay damages in the event of an inadvertent public
disclosure of confidential information and that if the Protective Order is violated, New Seasons
can rase the issue with the Commission.

The Protective Order entered by the Commission in this case restrcts disclosure of
confidential material to:

(a) the Administrative Law Judge presiding over this proceeding, personnel
assisting the Administrtive Law Judge, the Commission and its employees, and
personnel retained by the Commission as experts or consultats for this
proceeding, provided such experts or consultants are not employees of the
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respondent, or any entity established by the respondent, or employees of any thd

par which has been subpoenaed to produce documents or information in

connection with ths matter, and proyided fuer that each such expert or
consultat has signed an agreement to abide by the terms of this protective order;
(b) judges and other cour personnel of any cour having jursdiction over the
appellate proceedings involving this matter; (c) outside counsel of record for any
respondent, their associated attorneys and other employees of their law finn(s),
provided such personnel are not employees of the respondent or of any entity'
established by the respondent; (d) anyone retained to assist outside counsel in the
prepartion or hearng of ths proceeding including experts or consltants,

provided such expert or consltants are not employees of the respondent, or any

entity estalished by the respondent, or employees of any thrd par which has
been subpoenaed to produce documents or infonntion in connection with ths

matter, and provided fuer that each such expert or consultat has signed an
agreement to abide by the terms of this protective order; and (e) any witness or
deponent who authored or received the information in question, or who is
presently employed by the producing par.

The Protective Order prohibits any Whole Foods employees, including inside counsel, from
reviewig the documents produced by non-paries. In addition, the Protective Order and the
Commssion's Rules governing in camera treatment of confidential information prohibit
disclosme of highy confidential documents.

"rA)bsent a showing to the contrai, one has to assume that the protective order will
work, especially in light of the extensive use of the device in Commission litigation (in cases
frequently involving expert)." Coca-Cola Bottling, 1976 FTC LEXIS 33, *5 (Dec. 7, 1976).
New Seasons' speculation that its documents may be disclosed or that outside counel may use
the inormation gained to advise Whole Foods in the future on commercial decisions or tht
expert or consultats will inadvertently use infonnation they leared in this litigation in futue
litigation is just that - speculation. New Seasons has not made an adequate showing to support
its argument that the Protective Order wil not protect it.

New Seasns suggest that the Protective Order is inadequate because it does not provide
for a fixed moneta penaty on counsel if the Protective Order were to be violated. New
Seasons points to the protective order issued by the United States Distrct Court for the Distrct

of Columbia in FIe v. Whole Foods, Inc., July 6, 2007, which included a penaty of $250,000 to
be paid by any person who violated the protective order in tht case. However, New Seasons has
provided no authority in support of its argument that the Commission has authority to require a
disclosing par to pay a penalty for a violation of its protective orders.

In light of the limitations set forth below and the confidentiality provisions of the
Protective Order, enforcement ofthe subpoenas, as limited by ths Order, is not uneasonable or
oppressive.
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iv.

The documents sought by Whole Foods are relevant to one of the centr antitrst issues
in this proceeding - the appropriate defmition of the relevant market. The burden to New
Seaons to comply is not unduly burdensome and its confidential documents will be adequately
protected under the Protective Order.

New Seasons' motion to quah or limit the subpoena is DENIED. Request numbers
the, four, seven and eight are hereby limited to documents from New Seasons' senior
management team located at New Seasons' Portland, Oregon headquaers. New Seaons shall
produce all responsive documents no later than December 29, 2008.

ORDERED:

.. 1\ ~/I l
D. Michael Chappell
Administrtive Law Judge

Date: December i 6, 2008
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UNTED STATES OF AMERICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
)
)
)
)
)
)

Docket No. 9324WHOLE FOODS MARKT, INC.,
Respondent.

ORDER ON NON-PARTY GELSON'S MATS' MOTION
FOR PROTECTIVE ORDER OR TO QUASH OR

LIMIT SUBPOENA FROM WHOLE FOODS MARKT, INC.

I.

On December 8, 2008, non-par Gelson's Markets ("Gelson's") fied a motion for a
protective order or to quash or limit the subpoena issued to it by Respondent Whole Foods
Maret, Inc. ("Respondent' or "Whole Foods"). Respondent fied its Response in Opposition on
December 19,2008.

On December 16, 2008, Complait Counsel filed a memoradum regarding a similar
motion fied by another non-par, New Seasons Market, Inc. While Complaint Counel stated
that it did not tae a position on New Seasons' motion to quah, it concluded that the motion
should be denied. Complaint Counl fuher stated that its memorandum is also pertinent to the
instat motion fied by Gelson' s.

For the reasons set fort below, Gelson's motion for a protective order or to quah or
limit the subpoena is DENID.

II.

Gelson's states that it operates 18 premium grocery makets, all of which are located in
Southern California, and tht it is one of Whole Foods' primar competitors. Gelson's assert
tht the documents it seeks to withhold from production are commercially sensitive documents
and that the disclosure of these documents to its competitor would cause competitive har.
Gel son ' s fuer argues that the Protective Order entered by the Commission in ths case on
October 10,2008, ("Protective Order") does not adequately protect Gelson's confdential
information and that disclosure of such information would cause irreparable har.



Respondent assert that the documents it seeks are directly relevant to the issues raised
by the Complait and tht Respondent has no other effective means to obta information from
its non-par competitors necessar for its defense. Respondent argues that simply because

Gelson's documents are confdential does not provide a basis for witholding the documents.
Respondent fuer asserts that the Protective Order and the Commission's in camera rues
adequately protect Gelson's confidential information.

III.

Paries may obtain discovery to the extent that it may be reasonably expected to yield
inormation relevant to the allegations of the complaint. 16 C.F.R § 3.31(c)(I). Discovery may
be limited by the Administrtive Law Judge if the discovery sought is unrasonably cumulative
or duplicative, or is obtaable from some other source that is more convenient, less burdensome,
or less expensive; or if the burden and expense of the proposed discovery outweigh its likely
benefit. 16 C.F.R. § 3.3l(c). In addition, an Administrtive Law Judge may enter a protective
order to protect a par from undue burden or expense. 16 C.F .R. § 3 .31 (d). Pares resisting
discovery of relevant information car a heavy burden of showing why discover should be
denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9t1 Cir. 1975).

Gelson's states that it has withheld documents responsive to Request Numbers 5 and
9(b). Request Number 5 seeks: all market studies, strtegic plan or competitive analyses
relating to competition in each Geographic Area, including documents discussing market shaes.
Request Number 9(b) seeks: documents suffcient to show, or in the alternative, a spread sheet
showing the total weekly sales for each week since Janua i, 2006 to the curent date. The

documents Gelson's seeks to withold are: (1) a site study, containing sales projections,
responsive to Request Number 5; and (2) documents evidencing weekly sales for eah Gelson's
store, responsive to Request Number 9(b).

Gelson's does not make the objection that the documents requested are unduly
burdensome or not relevant to the issues raised in the Complaint or the defenses asserted thereto.
Instead, Gelson's seeks a protective order or an order quahing or limiting the subpona on the
grounds that: (A) disclosure of commercially sensitive information would be anticompetitive;
and (B) the Protective Order does not adequately protect Gelson's confidentia, commercially
sensitive inormation.

A. Disclosure of the requested documents pursuant to the Protective Order

would not harm competition

Gelson's argues tht the subpoena should be quashed or limited because it asks Gelson's
to provide confidential and commercially sensitive information to one of its primar
competitors, Whole Foods. Gelson's also argues that Whole Foods' subpoena would require
Gelson's to provide detaed information regarding the lifeblood of Gelson' s business and
provide Whole Foods with the blueprint to Gelson's success in the Southern California market.
Gelson's chages that Whole Foods ha a history of harasing, punishing, and taking business

away from competitors. Gelson's states that it has no reason to believe that Whole Foods would
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not relish the opportity to drve Gelson's out of business and that Whole Foods has the size
and resources to do it, with the assistace of Gelson's trde secrets and other commercially
sensitive inormation. Respondent assert that Gelson' s accusations of anticompetitive conduct
have no bearng on ths discovery dispute.

Gelson's has not demonstrted that Whole Foods is seeking these documents merely to
gain a competitive advantage, rather than to defend itself in ths action. Accordingly, such
unsupported allegations fail to provide a reasonable basis to quah the subpoena.

The claim that these documents contain confidential and commercialy sensitive
information also does not provide a basis to quah or limit the subpoena. LeBaron v. Rohm and
Bass Co., 441 F.2d 575, 577 (911 Cir. 1971) ("The fact that discovery might result in the
disclosure of sensitive competitive inormation is not a basis for denying such discover.").
See also Federal Trade Commission v. Rockefeller, eta/., 441 F. Supp. 234, 242 (S.D.N.Y.
1977), afJd 591 F .2d 182 (2d Cir. 1979) (an objection to a subpona on grounds that it seks
confidential information "poses no obstacle to enforcement").

Moreover, the Commission's Rules of Practice do not specifically protect trde secrets or

confdential information from discovery. Section 6(f) of the Federal Trade Commission Act and
Section 21 (d)(2) of the Improvements Act (codified at 15 V.S.C. § 46(f) and 15 U.S.c. § 5Th-
2(b), respectively) limit the Commssion's abilty to disclose confdential information to the
public. The Commission's Rules of Practice also do not limit a litigant's abilty to obtai
confidential information though discovery. In re E.L DuPont de Nemours & Co., 97 F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do "not absolutely bar disclosure of business data as
evidence in (FC) adjudicatory proceedings."). Accordingly, Gelson's canot withhold relevant
documents based solely on its desire to shield confdential information from a competitor.

B. The requested information is adequately protected by the Protective Order

Gelson's states that the requests seek detaled information including thee years' worth of
weekly sales information for each of its locations and a site study detailing strtegic plans and
sales projections in one location. Gelson's further states that it dilgently protects its weekly,
location specific sales information and does not disclose this information to anyone outside of
the company. Gelson's expresses concern that expert retained in this case may be hired by
other competitors in the futue and would not be able to unlear the information leared from
Gelson's documents and that Whole Foods could use information from Gelson's to eliminte
Gelson's as a competitor.

Gelson's furter assert that the Protective Order does not adequately protect Gelson's

information because it places the burden on Gelson' s to fie a motion for in camera treatment to
prevent disclosure to the public. Next, Gelson's assert that the Protective Order fails to provide
an adequate disincentive against or remedy for disclosure of Gelson' s' confdential information.
Gelson's points out that, in another administrtive proceeding, the FTC caused discovery
material that had been marked by a respondent as confidential to be posted on the FTC's public
website and that, in the Distrct Cour case FlC v. Whole Foods Market, Inc., the FTC filed
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publicly a document that had been redacted by blackening out text electronically in a maner
which allowed the trade secret information to be viewed. Gelson's argues that it should not be
required to provide information that Gelson's considers to be confdential without a protective
order that prohibits the FTC from disclosing such information. Gelson's asserts that the
protective order should contain an adequate disincentive that would require the disclosing par
to pay a penaty for any violation of the protective order.

Respondent submits that the Protective Order in this case does adequately protect
confidential documents of third paries. The Protective Order allows disclosure of confidential

documents to a limited group of peple and prohibits any Whole Foods employees, including
inside counel, from reviewig confidential documents subject to the Protective Order.
Respondent assert fuer that Gelson's ha provided no authonty to support its request that the
Commission age to pay damages in the event of an inadvertent public disclosure of
confdential inormation. Respondent also submits that, in the event the Protective Order is
violated, Gelson's ca rase the issue with the Commission.

Th~ Protective Order entered by the Commission in this case allows disclosure of
confidential documents to an extremely limited group. Such documents may be disclosed oruy
to the Administrtive Law Judge and the Commission, and employees assisng them; expert
witnesses, who may not be employees of Respondent or a thrd par which has been
subpoenaed; judges and other cour personnel of any cour having jursdiction over the appellate
proceedings involving ths matter; and outside counsel for Whole Foods. The Protective Order,
thus, prohibits any Whole Foods employees, including inside counsel, from reviewing the
documents produced by non-paries.

Gelson's aserts that providing Gelson's sensitive information to Whole Foods' outside
counel is, in effect, no different from providing that information to Whole Foods itself and tht
expert or consultats may inadverently use information they leared in ths litigation in fue
litigation. These assertions are without merit. "rA)bsent a showing to the contr, one has to
assume that the protective order wil work, especially in light of the extensive use of the device

in Commission litigation (in cases frequently involving experts.)." Coca-Cola Bottling, 1976
FTC LEXIS 33, *5 (Dec. 7, 1976). Gelson's ha failed to demonste that the Protective Order
will not sufciently protect the withheld documents.

Gelson's refers to the protective order issued by the United States District Cour for the
Distrct of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penalty of
$250,000 to be paid by any person who violated the protective order in that case. Gelson's
argues that the Protective Order in this case is inadequate because it does not provide for a fixed
moneta penalty on counel for a violation. However, Gelson's has provided no authority in
support of its argument tht the Commission has authority to require a disclosing par to pay a
penalty for a violation of its protective orders.

In addition to the safeguards of the Protective Order, the Commission's Rules governg
in camera treatment of confdential information prohibit disclosure oflughly confdential
documents. Pursuant to Commission Rule 3.4S(b), if either par seeks to introduce Gelson's
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confdential inormation into evidence, Gelson's may fie a motion for in camera treatment for
documents it feels should be witheld from the public record. In Commssion proceedings,
request for in camera treatment must show that the public disclosure of the documentar
evidence will result in a clearly defined, serious injur to the person or corporation whose
records are involved. In re Kaiser Aluminum & Chem. Corp., 103 F.T.C. 500, 500 (1984); In re
H.P. Hood & Sons, Inc., 58 F.T.C. 1184,1188 (1961). That showing can be made by
establishng that the documenta evidence is "sufciently secret and sufciently material to the
applicant's business that disclosur would result in serious competitive injur," and then
balancing that factor agaist the importance of the information in explaining the rationale of
Commssion decisions. Kaiser, 103 F.T.C. at 500; In re General Foods Corp., 95 F.r.C. 352,
355 (1980); In re Bristol Myers Co., 90 F.T.C. 455, 456 (1977). Confdential information is
witheld from the public record when ths standad is met.

The in camera procedures in Par il adjudication and the Protective Order entered by the
Commission in ths cae adequately protect Gelson' s confdential information from disclosure.

iv.

For the reasons stated above, Gelson's motion for a protective order or to quash or limit
the subpoena is DENIED. Gelson's shall produce all responsive documents no later than
December 31, 2008.

ORDERED:

-: W\ ~f/l~
D. Michael Chappell
Adminstrative Law Judge

Date: December 23,2008
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S RULE 3.22(F) STATEMENT OF JAMES FISHKI
IN SUPPORT OF MOTION FOR ENFORCEMENT OF SUBPOENA DUCES

TECUM ISSUED TO NON-PARTY T.A.C.T. HOLDING COMPANY
.

I, James A. Fishkn, under penalty of perjury, hereby declare:

1. I am one of the attorneys for Whole Foods Market, Inc. ("Whole Foods") in the

above-captioned matter.

2. In October, 2008, Whole Foods served subpoenas duces tecum on 93 of its non-

pary competitors.

3. Of the 93 companies that were subpoenaed, over 60 have so far fully or parially

complied by producing documents or stating that they possess no responsive documents.

4. On October 15,2008, Whole Foods served a subpoena duces tecum, along with

the protective order entered by the Commission in this matter, on T.A.C.T. Holding Company

("TACT"), the controlling shareholder of Trader Joe's Company (referred to collectively with

TACT as "Trader Joe's"). The subpoena and protective order are attached as Exhibit 1 to Whole

Foods' motion.

5. After receiving Trader Joe's objections to the subpoena, I spoke with counsel for

Trader Joe's, Scott Reiter, Esq., on November 3, 2008. I told Mr. Reiter that Whole Foods



would be wiling to limit its subpoena to those documents prepared or maintained by higher level

Trader Joe's executives, rather than those prepared or maintained at the store leveL.

6. On December 3, 2008, Mr. Reiter informed me that the only documents that

Trader Joe's possessed that were not previously produced and that were responsive to Whole

Foods' subpoena, as limited by me in our November 3 conversation, were weekly sales data

responsive to Request 9 of the subpoena.

7. On December 10, 2008, I informed Mr. Reiter of the motion to quash an identical

Whole Foods subpoena that had been filed by third-pary New Seasons Markets, Inc. ("New

Seasons"). Mr. Reiter and I agreed to table our discussion pending the Administrative Law

Judge's ("ALl") ruling on New Seasons' motion.

8, On December 16,2008, the ALJ denied New Seasons' motion. On December 17,

2008, I sent a copy of the ALl's Order to Mr. Reiter and requested that Trader Joe's withdraw its

objections to Whole Foods' subpoena.

9 On December 22, 2008, Mr. Reiter sent me an email requesting that I justify why

Trader Joe's weekly sales data was relevant to Whole Foods' defense. Mr. Reiter made no offer

to withdraw Trader Joe's objections and produce the documents requested in the subpoena. I

subsequently spoke with Mr. Reiter and explained the reasons behind Whole Foods' request.
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Pursuant to 28 D.S.C. § 1746, I declare under penalty of perjur that the foregoing is true and

correct and that this declaration was executed on this 14th day of January, 2009.

~~ ~q~_ kW
James A. Fishkn i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRDE COMMISSION

Respondent.

)
)
)
)
)
)
)

Docket No. 9324

In the matter of

WHOLE FOODS MARKET, INC.,

T.A.C.T. HOLDING COMPANY'S RESPONSES AND OBJECTIONS
TO WHOLE FOODS MARKET. INC.'S SUBPOENA DUCES TECUM

Non-pary T.A.C.T. Holding Company ("TACT"), the controlling shareholder of Trader

Joe's Company (referred to collectively with TACT as "Trader Joe's"), pursuant to Rules 3.34

and 3.37 of the Federal Tr~e Commission's Rules of Practice hereby submits the following

. responses and objections to Respondent Whole Foods Market, Inc!s ("Whole Foods") subpoena

duces tecum ("Subpoena") issued on October l4, 2008.

PRELIMINARY STATEMENT AND GENERAL OBJECTIONS

Trader Joe's incorporates the following general objections, which are incorporated into

each individualized response.

1. Background.

a. On March 30, 2007, the FTC issued a civil investigative demand to Trader

Joe's seeking certain documents and evidence ("CID"). Trader Joe's produced materials to the

FTC responsive to the CID. The FTC also issued a subpoena ad testificandum to Trader Joe's,

and on Apn116, 2007 conducted an investigational heang of Daniel Bane, Trader Joe's Chief

Executive Offcer.




