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In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MEMORADUM IN SUPPORT OF MOTIONS
FOR ENFORCEMENT OF SUBPOENAS DUCES TECUM ISSUED TO

ENTIRELY NON-COMPLIANT NON-PARTIES

Respondent Whole Foods Market, Inc. ("Whole Foods") submits this memorandum in

support of its motions to compel the enforcement of subpoenas duces tecum issued to the

following foureen non-paries (collectively, the "Non-Paries") who have failed to respond in

any way to the subpoena:

· Ada's Natual Foods ("Ada's");

· Amazing Grace Whole Foods ("Amazing Grace");

· B&R Stores, Inc. ("B&R");

· Ball's Food Stores, Inc. ("Balls");

· Burger's Supermarket, Inc. ("Burger's");

. HOW's Market ("HOW's");

· Jerry's Famous Deli, Inc. ("Jerry's");

· King Ranch Market ("King Ranch");

. Miles Market ("Miles");

· P&S Foods (d/b/a Shur-Sav Markets) ("P&S");



. Raley's;

· Straub's Fine Foods ("Straubs");

· ValuDiscount, Inc. (d//a ValuMarket) ("ValuDiscount"); and

. Zupan's Market ("Zupan's").

INTRODUCTION

In October 2008, Whole Foods served a document subpoena on the fourteen Non-Paries,

containing nine requests for documents that are identical to the requests served on the other 77

other non-pary competitor recipients. ~ Appendix in Support of Motions for Enforcement of

Subpoenas Duces Tecum Issued To Entirely Non-Cqmpliant Non-Paries ("Supporting

Appendix"), Ex. A-I to A-14. The return dates for the subpoenas were November 4,2008

(B&R, Ball's, HOW's, P&S, Raley's, and ValuDiscount), November 5, 2008 (Amazing Grace,

Burger's, Jerry's, Straub's, and Zupan's), and November 6, 2008 (Ada's, King Ranch, and

Miles). Whole Foods also provided each of these Non-Parties with a copy of the protective order

entered by the Commission that governs this proceeding. Id.

Although the return dates passed more than two months ago, none of the Non-Paries has

objected to the subpoena, moved to quash, or produced documents or data. Counsel for Whole

Foods has attempted to contact the Non-Paries in good faith to secure their compliance. See

Supporting Appendix, Ex. B, Whole Foods Market, Inc.'s Rule 3.22(f) Statement of Jim A.

Fishkin in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued to Entirely

Non-Compliant Non-Paries iiii 4-12; Supporting Appendix, Ex. C, Whole Foods Market, Inc.'s

Rule 3.22(f) Statement of Gorav Jindal in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued to Entirely Non-Compliant Non-Paries iiii 4-8. The Non-Paries have
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either ignored Whole Foods or simply refused to comply. Id.

By not moving to quash or limit the subpoenas, or serving objections, the Non-Paries

have waived any objections to the subpoena that they might have had. The Non-Parties should

therefore be directed to produce responsive documents and data within ten days of this Court's

order. See In re Matter of Evanston Northwestern Healthcare Corp., Dkt. No. 9315,2004 WL

2380499, at *1 (F.T.C. Sept. 22,2004) (granting motion to compel non-par to produce

documents responsive to respondent's subpoena duces tecum within ten days of Cour's order).

Had the Non-Parties timely objected, such objections would have been futile. The documents

and data requested in the subpoenas are crucial to Whole Foods' defense in the curent action,

and the ALJ has already ruled that the requests are not unduly burdensome, and that the

protective order adequately protects non-paries. The Non-Parties should be directed to produce

documents and data responsive to the subpoena.

ARGUMENT

As the subpoenaed pary, each subpoena recipient caries "(t)he burden of showing that

the request(s) (are) uneasonable." In re Rambus, Inc., No. 9302,2002 FTC LEXIS 90, at *9

(Nov. 18.2002). Here, the Non-Paries have made no attempt whatsoever to carr their burden,

and by not timelyl moving to quash or otherwse objecting to the subpoena, the Non-Paries have

waived their objections. See In re Lehigh Portland Cement Co., 73 F.T.C. 1252 (Apr. 6, 1958)

(affirming an ALl's denial of a non-pary's motion to quash a subpoena in a Commission

See 16 C.F.R. § 3.34(c) ("Any motion by the subject ofa subpoena to limit or quash the
subpoena shall be filed within the earlier of ten (10) days after service thereof or the time
for compliance therewith.").
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proceeding on the ground that it had not been timely filed).2

As the ALJ observed in the December 16 Order denying New Seasons' motion,

(t)he documents sought by Whole Foods are relevant to one of the
central antitrst issues in this proceeding - the appropriate
definition of the relevant market. The burden to New Seasons to
comply is not unduly burdensome and its confidential documents
wil be adequately protected under the Protective Order.

Supporting Appendix, Ex. D, December 16, 2008 Order Denying New Seasons' Motion to

Quash or Limit Subpoena Duces Tecum, at 7. The documents and information requested here

are the same as those requests of New Seasons. All of the document and data requests contained

in the subpoena are designed to elicit information that would aid Whole Foods in demonstrating

that the Commission's proposed definition of the relevant market is arificially narow. Without

the information requested in the subpoena, Whole Foods cannot properly defend itself against the

Commission's allegations.

Whole Foods requests that the Non-Paries be compelled to comply with the subpoena.

2 Moreover, the ALl's prior rulings have addressed objections that the Non-Paries could
have made. See Supporting Appendix, Ex. D, December 16,2008 Order Denying New
Seasons Market's Motion to Quash or Limit Subpoena Duces Tecum (rejecting a non-
par's undue burden, confidentiality, and anticompetitiveness objections to an identical
subpoena); Supporting Appendix, Ex. E, December 23,2008 Order Denying Gelson's
Markets' Motion for a Protective Order or in the Alternative To Quash or Limit the
Subpoena (rejecting another non-par's anticompetitiveness and confidentiality
objections to an identical subpoena).
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CONCLUSION

For the foregoing reasons, Whole Foods' motion should be granted.
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Dated:

By:

Respectfully submitted,

~ /v- '1'6 '-
Jãres A FiSiin

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis

DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

/ ...'t,

Attorneys for Whole Foods Market, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Memorandum in Support of
Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-
Paries was served on January 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretar
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle
Ada's Natual Foods
4650 S Cleveland
Fort Myers, FL 33907

Paul Koenig
Amazing Grace Whole Foods
1133 Bardstown Road
Louisvile, KY 40204

Patrick Raybould
President
B&R Stores, Inc.
4554 W. Street
Lincoln, NE 68503-2831

David Ball
President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

John A. Burger III
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Burger's Supermarket, Inc.
1105 Ray Avenue
Louisvile, KY 40204

Mark Oerem
HOW's Market
3035 East Huntington Drive
Pasadena, CA 91107

Guy Starkman
President
Jerry's Famous Deli, Inc.
12711 Ventura Boulevard, Suite 400
Studio City, CA 91604

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel
King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Fran Cangemi

Miles Farers Market
28560 Miles Road
Solon, OH 44139

Peter Sarandos, Sr.
P&S Foods (d//a Shur-Sav Markets)
6633 Vernon Street
University City, MO 63130

Wiliam 1. Coyne
President and CEO
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb
General Counsel
Raley's
500 West Capital Avenue
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West Sacramento, CA 95605

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

Greg Neuman
President
ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway
Louisvile, KY 40222

Mike Zupan
Zupan's Market
7223 NE Hazell Dell Avenue
Vancouver, WA 98665

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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By:
Sean pQ V

'- \
\

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY ADA'S NATURAL FOODS

On October 14, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-pary Ada's Natural Foods ("Ada's"). While the

subpoena had a return date of November 6, 2008, Ada's has failed to object, move to quash, or

otherwse respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Ada's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions
i

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: ""'-~ '\
James A. Fishkin

, -: ~ , ",?l
i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKET, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY ADA'S NATURAL FOODS

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Ada's Natural Foods, and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Ada's Natural Foods shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Ada's Natual Foods was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle
Ada's Natural Foods
4650 S Cleveland
Fort Myers, FL 33907

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By: ..--
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MAT, INe.'s MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY AMAZING GRACE WHOLE FOODS

On October 14,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-party Amazing Grace Whole Foods ("Amazing

Grace"). Whle the subpoena had a retu date of November 5,'2008, Amazing Grace has failed

to object, move to quash, or otherwise respond to the subpoena. Consequently, pursuant to

Commission Rule of Practice 3.3 8( a), Whole Foods hereby moves for enforcement of the

subpoena, and Amazing Grace should be compelled to produce whatever responsive documents

and data that are in its possession. The grounds for this motion are presented in the

accompanying Memorandum in Support of Motions for Enforcement of Subpoenas Duces

Tecum Issued To Entirely Non-Compliant Non-Paries and Appendix in Support of Motions for

Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which

are incorporated by reference.



By: '- / -- .
James A. Fishkn

" ~

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

"" /
I

",If

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY AMAZING GRACE WHOLE FOODS

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Amazing Grace Whole Foods, and

any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Amazing Grace Whole Foods shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Amazing Grace Whole Foods was served on
January 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Paul Koenig
Amazing Grace Whole Foods
1133 Bardstown Road
Louisvile, KY 40204

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

~

L- - II
Sean P. Pugh

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

'\

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NØN-P ARTY B&R STORES. INC.

On October 13,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-pary B&R Stores, Inc. ("B&R"). While the

subpoena had a return date of November 4, 2008, B&R has failed to object, move to quash, or

otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and B&R should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By:

~cJ~£0
James A. Fishkin

/~i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY B&R STORES. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary B&R Stores, Inc., and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. B&R Stores, Inc. shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary B&R Stores, Inc. was served on January 14,2009,
on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretar
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Patrick Raybould
President
B&R Stores, Inc.
4554 W. Street
Lincoln, NE 68503-2831

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharine M. Moscatell, Esq.

Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D. C. 20001

Complaint Counsel



By: ¿¿ j pI
Sean P. Pugh \
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MART, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY BALL'S FOOD STORES. INC.

On October 13,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-par Ball's Food Stores, Inc. ("Ball's"). While

the subpoena had a return date of November 4,2008, Ball's has failed to object, move to quash,

or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Ball's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: gA- Ç¡sI hl
James A. Fishkin .. (

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY BALL'S FOOD STORES. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Ball's Food Stores, Inc. and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Ball's Food Stores, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Ball's Food Stores, Inc. was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

David Ball
President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
SeanP~h' V ~ \
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY BURGER'S SUPERMARKET. INC.

On October 14,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum on non-par Burger's Supermarket, Inc. ("Burger's"). While the subpoena had a

return date of November 5, 2008, Burger's has failed to object, move to quash, or otherwise

respond to the subpoena. Consequently, pursuant to Commission Rule of Practice 3.38(a),

Whole Foods hereby moves for enforcement of the subpoena, and Burger's should be compelled

to produce whatever responsive documents and data that are in its possession. The grounds for

this motion are presented in the accompanying Memorandum in Support of Motions for

Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: \. i~ ,
James A. Fishkin

\ 1/ '- i-I g,r

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY BURGER'S SUPERMARKT. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Party Burger's Supermarket, Inc., and

any opposition thereto, it is hereby ORDERED that:
~

1. Whole Foods' Motion is GRANTED; and

2. Burger's Supermarket, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Burger's Supermarket, Inc. was served on January
14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

John A. Burger III
Burger's Supermarket, Inc.
1105 Ray Avenue
Louisvile, KY 40204

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

c
Sean P ~ Pugh -~ V

'''

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY HOW'S MARKT

On October 13,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-party HOW's Market ("HOW's"). While the

subpoena had a retu date of November 4,2008, HOW's has failed to object, move to quash, or

otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and HOW's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: c '
James A. Fishkin

, '"

I
t

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY HOW'S MART

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to HOW's Market and any opposition thereto, it

is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. HOW's Market shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary HOW's Market was served on Januar 14,2009, on

the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Mark Oerem
HOW's Market
3035 East Huntington Drive
Pasadena, CA 91107

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean P~~h J L/ '\

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INe.,
a corporation.

WHOLE FOODS MART, INe.'s MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TEeUM ISSUED TO NON-PARTY JERRY'S FAMOUS DELI. INC.

On October 14,2008, Whole Foods Market, Inc. ("Whole Foods") sered a subpoena

duces tecum via overnight mail delivery on non-pary Jerr's Famous Deli, Inc. ("Jerr's").

Whle the subpoena had a retu date of November 5, 2008, Jerr's has failed to object, move to

quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of

Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Jer's

should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference,



By: r
JamèsA. Fishkin

- .. f

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneysfor Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MART, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY JERRY'S FAMOUS DELI. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Jerr's Famous Deli, Inc. and any opposition

thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Jerry's Famous Deli, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Jerr's Famous Deli, Inc. was served on January
14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Guy Starkman
President
Jerry's Famous Deli, Inc.
12711 Ventua Boulevard, Suite 400
Studio City, CA 91604

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

(

Sean'Pgh V

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MART, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TEeUM ISSUED TO NON-PARTY KIG RACH MARKET

On October 15, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnght mail delivery on non-pary King Ranch Market ("King Ranch").

While the subpoena had a retu date of November 6, 2008, King Ranch has failed to object,

move to quash, or otherise respond to the subpoena. Consequently, pursuant to Commission

Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement ofthe subpoena, and King

Ranch should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference.



By: u ~ , \-. '- 1.71James A Fishkn '

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY KING RACH MART

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary King Ranch Market and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. King Ranch Market shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a tre and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary King Ranch Market was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel
King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001



Complaint Counsel



By:
Sean~) ¡ \_/

\\
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY MILES MARKT. INC.

On October 15,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-part Miles Market ("Miles"). While the

subpoena had a return date of November 6, 2008, Miles has failed to object, move to quash, or

otherwse respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Miles should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: '",-- ') ~'-
JaÌes A. Fishkin

f olt
i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY MILES MARKT. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Miles Market and any opposition

thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRATED; and

2. Miles Market, Inc. shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Miles Market, Inc. was served on Januar 14, 2009,
on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Fran Cangemi

Miles Farers Market
28560 Miles Road
Solon, OH 44139

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
(

SeanP.~ V \

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INe.,
a corporation.

WHOLE FOODS MAT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUeES TECUM ISSUED TO NON-PARTY P&S FOODS

(DIB/ A SHUR-SA V MARTS)

On October 13,200.8, Whole Foods Market, Inc. ("Whole Foods") sered a subpoena

duces tecum via overnight mail delivery on non-par P&S Foods (d//a! Shur-Sav Markets)

("P&S"). While the subpoena had a return date of November 4,2008, P&S has failed to object,

move to quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission

Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement ofthe subpoena, and P&S

should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference.



By:
JameS-A. Fishkn

v í - . -

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY P&S FOODS (D/B/A SHUR-SAV MARKTS)

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary P&S Foods (d//a! Shur-Sav

Markets) and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRATED; and

2. P&S Foods (d//a! Shur-Sav Markets) shall produce documents and data

responsive to the subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary P&S Foods (d/b/a! Shur-Sav Markets) was served
on January 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Peter Sarandos, Sr.
P&S Foods (d/b/a Shur-Sav Markets)
6633 Vernon Street
University City, MO 63130

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean ~gh (J L/ \
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFOReEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY RAEY'S

On October 13, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-pary Raley's. While the subpoena had a return

date of November 4,2008, Raley's has failed to object, move to quash, or otherise respond to

the subpoena. Consequently, pursuant to Commission Rule of Practice 3.38(a), Whole Foods

hereby moves for enforcement of the subpoena, and Raley's should be compelled to produce

whatever responsive documents and data that are in its possession. The grounds for this motion

are presented in the accompanying Memorandum in Support of Motions for Enforcement of

Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries and Appendix in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries, which are incorporated by reference.

By: ~

Jais A. Fishkn
,- ,. -

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (2 i 5) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY RAEY'S

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Raley's and any opposition thereto,

it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Raley's shall produce documents and data responsive to the subpoena no later

than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Raley's was served on Januar 14,2009, on the
following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Willam J. Coyne
President and CEO
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb
General Counsel
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission



601 New Jersey Avenue, N.W.
Washington, D,C. 20001

Complaint Counsel

By: ~fSean P. Pugh

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S MOTION FOR ENFOReEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY STRAUB'S FINE FOODS

On October 14, 2008, Whole Foods Market, Inc. ("Whole Foods") sered a subpoena

duces tecum via overnght mail delivery on non-pary Straub's Fine Foods ("Straub's"). Whle

the subpoena had a return date of November 5,2008, Straub's has failed to object, move to

quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of

Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Straub's

should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference.



By: t .
JaÌs A Fishkin

o

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202)261-3300
Facsimile: (202) 261-3333

Kevin T. Kers
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

'?

- I....

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)

)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY STRAUB'S FINE FOODS

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Straub's Fine Foods and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Straub's Fine Foods shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Straub's Fine Foods was served on Januar 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean ~gh U '-

'\\
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MART, INe.'s MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY V ALUDISCOUNT, INC. J

(D/B/A V ALUMARKT)

On October 3,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnght mail delivery on non-pary ValuDiscount, Inc. (d//a ValuMarket)

("ValuDiscount"). Whle the subpoena had a return date of November 4,2008, ValuDiscount

has failed to object, move to quash, or otherwise respond to the subpoena. Consequently,

pursuant to Commission Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement

of the subpoena, and ValuDiscount should be compelled to produce whatever responsive

documents and data that are in its possession. The grounds for this motion are presented in the

accompanying Memorandum in Support of Motions for Enforcement of Subpoenas Duces

Tecum Issued To Entirely Non-Compliant Non-Paries and Appendix in Support of Motions for

Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which

are incorporated by reference.



By:
-1

J~s A. Fishkn I

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W, Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneysfor Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY V ALUDISCOUNT. INC. (D/B/A V ALUMAT)

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary ValuDiscount, Inc. (d/b/a

ValuMarket) and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. ValuDiscount, Inc. (d/b/a ValuMarket) shall produce documents and data

responsive to the subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary ValuDiscount, Inc. (d/b/a ValuMarket) was served
on Januar 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Greg Neumann
President
ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway
Louisvile, KY 40222

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By: L.. V
Sean P. Pugh

"
'\

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERIeA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TEeUM ISSUED TO NON-PARTY ZUPAN'S MAT

On October 14, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overght mail delivery on non-pary Zupan's Market ("Zupan's"). Whle the

subpoena had a return date of November 5, 2008, Zupan's has failed to object, move to quash, or

otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Zupan's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: .. )J ~ 12 .. i v."
James A. Fishkn - I
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MAT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY ZUPAN'S MART

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Zupan's Market and any opposition

thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRATED; and

2. Zupan's Market shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D, Michael Chappell
Administrative Law Judge



eERTIFICATE OF SERVICE

I hereby certify that a tre and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Zupan's Market was served on Januar 14, 2009,
on the following persons by the indicated method:

By Hand Deliver and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Mike Zupan
Zupan's Market
7223 NE Hazell Dell Avenue
Vancouver, W A 98665

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharne M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
(

SeanP.~ (J

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

\

\

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S APPENDIX IN SUPPORT OF MOTIONS FOR
ENFORCEMENT OF SUBPOENAS DUCES TECUM ISSUED TO ENTIRELY

NON-COMPLIANT NON-PARTIES



EXHIBIT A.1



(0 SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM

Bra Enge
Ad's Natur Food
4650 S Cleveland
Fort MyCf, FL 33907

UND STATES OF AMERICA
FEDERA TRE COMMSSION

This supoena reuiræ you to pruce and peit insecon and coing of desat boks, doments (as
dened in Rule 3.34(b)), or tangible things. or to permit insecon of prese. at the da and time spefied In
Item 5, at the reues of Counse listed in Item 9, in Uie proIng descbed In Ite 6.

3. Pl OF PRODUC110N OR INSPECTON

See Attcluent A. Par n. No.1

4. MATE WILL BE PRODUCED TO

James A. Fishkin

5. DATE AND TIME OF PRODUCTON OR INSPECTION

6. SUBJECT OF PROCEEDING

Novembe 6. 2008 at 10:00 am

In th Matt of Whole Foo Mar In., et al Do No. 9324

7. MATERI TO BE PRODUCED

See Attachme A, Par il

8. ADMINISlRTI LAW JUDGE

Federal Trade Commission
Washington, D.C. 20.580

9. COUNSB. REQUESTIG SUBPOENA

Jam A. Fis Esq.De ll
1775 I Str NW
Wasgt DC 2002401

SECRARS SIGNATURE.~DATE ISStJED

GENERA INSTRUCTIONS

APPEANCE

The delvery of this subpona to you by any metod
prbe by the Commission's Rule of Pra Is
legal seivce and may subje you to a penalty
impo by law for failure to comply.

MOTION TO UMrr OR QUASH

The Commission's Rules of Prace reuire tht an
motion to limit or quas this subpna be filed within
the earner of 10 days afer servce or the time for
coplanc. The oñginal and ten' copies of the petition
must be fied with th Setaiy of the Feden:l Tra

Commisson, acompaied by an afdavit of servce of
the docment upon counSèlisted In Item 9, and upo
all oth partes prebed by the Rules of Prce.

TRVEL EXPENSES

The Comision's Rule of Prce reuire tht fe and
milee be paid by the par that reue your
appearance. You shoul pret your clalm to cosel
listd in It 9 for payment If you are penntl or
temporarily living someer other than the address on
this subpona and It WDuld reuire exceive trvel for

you to appear, you must get prir apprval from counse
list In Item 9.

This subpona doe not reire approl by OMB under
the Paperk Reducton Act of 198.

FTC Form 70- fre. 1/9n
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ATTACHMNT A

DOCUMS TO BE PRODUCED PUUAN TO SUBPOENA DUCES TECU

I. Deftions

For the purses of these Reques for Docuents, the followig deftions apply:

A. 'Te ter ''Wole Foods" shal mea Whle Foods Market Inc., an its

prssors, diviions, suidiares, affates, parerhips and joint ventu and all diecrs,

offce, employee, agents and reentatves thereof.

B. The te ''Wild Oats" shall mea Wild Oats Ma, Inc., the entity acqui by

Whole Foods on Augu 28, 2007, and its prssrs, divisions, susidiares, afates,

parerps and joint ventus, and al diectors, offce, employees, agents, an reentatives

therf.

C. The te "you" and "youf' refer to the entity or pen to whom ths Subpena

is dicted and aU preecrs, divion, subsidies, afliates, parerhips and joint

ventwes, and including all st form, bras, and baner uner which any of the foregoing

opee, and all dirs offce, employee, agents and representatives therf.

D. The ter "Commssion" refer to the Feder Trae Cossion and it

commssioner, buru diecors counel, sta and employe.

E. "Docents" as used her sh mean ever orgial and ever non-identica

copy of any orgi of all mechancaly wrtten handwrtten tyed or prited matal

elecnically stred da micrfi, micrfiche, sound recrdigs, film, photogrhs,

videota, slides, and other physica object or tagible thgs of ever kind and desaiption

cotag stored inoron, includg but not liited to, trcrpts, letter, corrpondence,

notes, memorda, taes, reds, telegr elecnic mal, faimles, perodicas, pamphlet

i



brchures, cicuar, adversements, leaet, reprt, reseah stues, te daa, workg papers,

drawigs, maps, sketches, diagram, bluepts, grhs, char, dies logs, mauals,

agrents, contr rough dr" anyses, ledger, inventores,.ficial inormation, ban

rerds, reeipt, books of acunt, unerdigs, tIutcs of meegs, miute books,

relutions, assignents compute prtouts, purhae ords, invoice, bils oflading, wrtten

memorada or notes of ora councations, and any other tagible thg of whatever natue.

F. The ter "relat to," "related to," '1'latg tot "in relation to," and

~Cconce sh mea mentionig, coprsin coistg, incatig, desa-ibig, reectg,

referg, evdencig, regardig, perg to, showig, dicuing, connected with

memorializ or involvig in any way whoever the subjec mat of the reest, includig

havíg a lega fac or logical coecon, relationship, coelaton or association with the

subjec matter of the rees. A docent may "relat ton or an individua or enty withut

spficay mentionig or discsig tht invidua or entity by nae.

o. The te "an" and "ot' have both cojuncte an dijunctve meangs.

H. The ter "counicaontt and "communcations" shal mea all meegs,

interews, convertions, conferces, discons, corrndence, messages, telegr,

facimes electrnic mai, mailgram, telephone converations, and'a11 ora, wrtt and

eleconc expressions or other ocence whereby thoughts, opinions, inonon or data ar

trtted betee two or mor perns

1 The te ''Traacton'' shal mean the acuisition of 
Wild Oat by Whole Foo

tht occued on Augu 28, 2007.

J. The ter ''Geogrphic Area" shal mea the followi metpolita area:

1. Albuquerque, NM;
2. Bostn, MA

2



3. Boulder, CO;
4. Hindae, IL (suburan Chicago);

5. Evanto IL (suuran Chica);
6. Cleveland,OH;
7. Colorao Sprgs, CO;
8. Columbus, OH
9. Denver, CO;
1 O. Wes Haror CT;
11. Hender NY;
12. Kaas City-Overland Park, K.;
13. Las Veg, NY;
14. Los Angeles-Santa Monca-Breood, CA;

15. Louisve, K.;
16. Omah NE;
17. Pasaden CA;
18. Phoe AZ;
19. Portan ME;
20. Portan OR;
21. St. Los, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, CT;

25. Miam Bea FL;
26. Naples, FL;

27. Nashvie, TN;
28. Reno, NY; and

29. Salt Lae City, UT.

ß. Instrctions

I. Submit al docwents, includg inormaton or ite in the poseion of your

st emloye agents reenves, other pernnel, or anyone purrtg to act on your

behf, by the date list in Item 5 on the Subpen Dues Tec form to:

James A. Fis
Decer LLP
1775 I Stret NW
Wasn, D.C. 20016

In the alterve, unde FTC Rule 3.34(b), i 6 C.F .R. § 3.34(), you must prduce and pert

inspeon and copyig of the designate books, docwents (as defied in Rule 3.34()), or

3



tagible thgs - or to per incton of the premses - at the date an tie spfied in Item

5, at the reques of Counel lited in Item 9, on the Subpoen Duces Tec foim.

2. If an objecon is made to any reues herin al docuen and thgs rensve

to the reues not sujec to the objecon should be pruc. Similarly, if any objecon is

mad to produon ora docuent, the portones) of that docwent not sujec to the objecton

should be pruce with the portones) objec to redct and indica clealy as such

Oterse, no communcaon, docen fie, or thg reue should be alter, change, or

modified in any re. Al communcaons, docuents, and fies shal be prduce in ful and

unexpurate for includi al athments and enclosu either as th ar kept in your

or coure of 
busess or organed to coond with those reuests. No communcation,

docuent, fie, or thg reqes should be dispsed of or destrye.

3. If you objec to any reuest, or otherse withold resnsve inormation

because of the claim of prvilege, work prouct or other grunds:

a. Identify the Reqest for Doents to which objecon or clai of

priviege is mae;

b. Identify ever Docuent witheld, the authr, the da of crtion, and all

repients;
,

Co Identify al grun for objecon or asseron of pnviege, and se fort

the fa bass for asseron of the objecon or clai of prviege;

d. Identify the inoma1on witheld by descrption" of the topic or subjec

maer, the da of the councaon, and the parcipants; and

e. Identify all pens havig knowledge of any fac relatig to your clai

of privilege.

4



4. Your reonses should reflec all knowledge, informtion, and documents in your

possession, cuody, or contrl, and includes uness otheise specificaly indicaed, your

counel, st, employee, agents, reresentatives, other pernnel, or anyone puirtg to ac on

your behalf.

5. Your rense to the documt reue should include any doent cr

preared or reved frm Januar 1,200 to the prt.

6. Any queson rega ths subpoen should be dicted to James A. Fishk at

202-261-3421 or Gora Jin at 202-261-3435.

ID. ReQUests For Doc:aments

Pleae prvide the followi:

1. Al docents you hae provide to th Commssion in connecon with (a) the

Trasaon or any inesgaon of the Tracton; (b) FTC v. Whole Food Market,

Inc., Civi Acton No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) ths maer, which is In

re Whole Food Market, Inc., FTC Docket No. 9324.

2. All docuents relatg to any communcaons you have ha with the Cossion in

connecon with (a) the Traacon; (b) FICv. Whole Food Market, Inc., Civil Acton

No. 1:07-CV-OI021-PLF (D.D.C. 2007); or (e) tbma, which is In re Whle Foods

Marke, Inc., FIC Docket No. 9324.

3. All docents relatg to Whole Food' acition of Wild Oats, includig documents

discug the effec of the merger on you.

4. All docuents discg copettion wi Whole Foods or Wild Oats mcludg

responses by you to a new Whole Foods or Wild Oats stre and reses by you to

5



prce, protions, prduct selecon, quity, or serces at Whole Foo or Wild oat

stores.

5. All maet stdi~, stegic plan or copetive analyses relatig to competion in ea

Geogrhic Ar includi docuen discusing maret shaes.

6. All market stes, stgic plan or copetive anyses relatig to the sale of natu

and orgac prduct, includg the sae of na and orgac pruct in your store.

7. Al docuents reatg to your plan to incre the shelf spce at your store allocaed to

natu and orgc prduc, the number of naal and organc product sold in your

store, or the saes of na or organc pruct in your stre.

8. Al docuents discusing yo plan to reovate or improve your store to sell additiona

natu and orgac produc or to open stoes emphazig natu and orgac pro.

9. Prvide documents sucient to show, or in the alterve sut a sp shee

showig: (a) the stre name and adess of eah of your stre separely in ea

Gegrhic Ara; and (b) for eacl store prvide the tota weey saes for eah week

since Janua 1, 2006 to the cuent dae.

6



i CERTIFICATE OF SERVICE
I cerfy th~t I seed the foregoing Suba Dues Tecm and al Attchments via

overight mail de~ver to:

Brad Engle
Ada's Natul Foo
4650 S Clevelan i
Fort My~ FL 33~7

By E-Mail:

J. Robe Roberqn Esq.
Feder Trade *sson
600 Penylvaa venue, N.W.

Wasngtn, DC 0580

Matew J. Reillyl Esq.
Cathe M. Mo ll, Esq.
Feder Trae Co . . sion
601 New Jery vene, N.W.

Wasgton, DC 001

Complait Coun+l

/

Dated: Octbe If, 200

IS! James A. Fish
James A. Fishk, Es.
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EXHIBIT A-2



., SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM

Paul Koig
Aming Grac Wlole Foods
1133 Bardstown Røad
Losvile. KY 402

UNTED STATES OF AMRICA
FEDERA TRE COMMSSION

This subpo requii. you to prouce and permit Inspon and coying of desgnate bos. docmen (as
defned In Rule 3.34(~)). or tangible thngs. or to pennlt inspeion of preise - at the date and time sp In
Ite 5, at the reuest! of Counse lied in Ite 9. in the proing debe In Item 6.

3. PlCE OF PRODUCTION OR llSPECTlON 4, MATERIA WILL BE PRDUCED TO

James A. Fishkin

Se Attment A. Par n. No.1
5. DAlE AND TIME OF PRODUCTION OR INSPEC10N

e. SUBJECT OF PROCEEDING

Novemb S. 2008 at 10:00 am

In the Matter ofWble Food Maret Inc., et al, Doc No. 9324

7. MATERIA TO BE PRODUCED

See Attachment A. Par il

8. ADMINISTTI LAW JUDGE 9. COUNSEL REQUESTING SUBP

Jam A. Fish Esq.
Dec LLP
1715JStret, NW

Federal Trade Commision Wasgtn, DC 20006-2401
Washington. D.C. 20580

DAlE ISSUED SECRETARS SIGNATU

3 i61J( ~¡.Ct
GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this sllbpoea to you by any method
prbe by the Commission's Rules of Prace is
legl service and may sujec you to a penal ,
impos by la for faUure to coply.

MOTION TO LIMIT OR QUASH

The Commison's Rllles of Prce require that any
motion to limit or quash this subpoa be filed wiin
the earier of 10 days 'af service or the time for

copliance. The orginal and ten coies of the petion
must be filed wi the¡ Secrta of the Federa Trae
Commission. accmpaied by an affdav of service of
the docment upon cpunsellist in Item 9, and upon
all oth part p~bed by the Rules of Prce.

TRAVE EXENSES

The Convision's Rules of Prctce reuire that fe an
mileag be paid by the part tht reueted your
apperace. You shuld prent your claim to couns
listed in Item 9 for panl If yo ar permeny or
temporarily livng somewere other than th addre on
this subpa and it would requir exceive trvel for
you to appr, you must get pror apprva frm consel
listed in Item 9.

This subpona do not reuire apprval by OMB under
the Pape Reducton At of 1980.

FTC Fon 70. (rev. 119
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ATTACHMNT A

DOCUMENTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECUM

I. Defitions

For the purse of these Request for D~ents, the followig defitions apply:

A. The ter "Whole Foods" sha mea Whole Foods Market Inc., and its

precrs, divisions, subsidiares, afiates, parerps and joint ventu and al diecors,

offce, employees, agents and reentatives thereof.

B. The te ''Wild Oats" sha mea Wild Oats Maket, Inc., the entity acquired by

Whole Foods on Augu 28, 2007, and its presos, divisions, subsidiares, afliat,

parerhips an joint ventu, and al dictors, offce, employee, agents, an reentatives

therf.

C. The te "you" and "your" re to the entity or peron to whom ths Suben

is diected ,an all precsors, divisions, subsidiares, affia, parerhi andjoint

ventu, and including all stor formats, brds, an baner under which any of the foregoing

operate, and al diectors, offces, employee, agents an rereentatives therf.

D. The ter "Cossion" re CI to the Feder Trade Commssion an its

cossionei, buru ditos, counel, st~ and employe.

E. "Docents" as us her sha1 mea ever onginal and ever non-identica

copy of any orgial of all meccaly wr~ hanwrtt ty or prted materal

elecnicay stored data micrfi micrfiche, sound recgs, fi, photogrphs,

videotape, slides, and other physca objec or tagible th of ever kid and decrpton

cotag store inortion, including but not lited to, trcnpts, leter, condence,

notes, memorada tapes, rerds, telegr, elecc mal, faimles, perodicas, pamhlett
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brochures, ciars, adyeriseents, leafet, reprt, reseah studies, tet data workig paer,

drawgs, maps, sketches, diagrams, bluepts, graphs, ch, diares, logs, maual,

agents, contract, rough draf, anyses, ledger, inventoes, ficial inonnaton ban

recods recpt, books of acunt, undertadings miutes of meetigs, miute boks,

reslution, asignents, computer pritouts, purhae orer, invoice, bils oflad wrtten

memora or notes of ora communcations, and any other tanble thg of 
whatever nae.

F. The te 'l¡elate to," "related to," 'l¡elatig to," ~'in relation to," and

"conceg" sha mean mentionig, comprg, consistig, indicatig, desbing, reflecng,

referg, evdecig, rega perg to, showig, discusing, conneced with

memorialg or involvig in any way whatsever the subjec matter of the rees, inclung

havig a legal, fac or logica connon, relationhip, corrlation, or association with the

subjec matt of the reues. A docuent may "relate to" or an individua or entity without

spfically mentionig or discusing th individua or entity by nae.

G. The tem "and" an "or" have both cojuctve an disjunctve meangs.

H. The ter "comuncation" and "communcations" sh mea al meegs,

interews, converations, conferce, discsions corrndence, mesages, teleg,

fasiles, electrnic mail, mailgr, telephone covertions, and all ora, wrtten and

electnic exresions or other OCce whereby thoughts, opion, infomaton or data ar

trtted betwee two or more pens.

I. The ter "Traacon" sha mea the acuisition of Wild Oa by Whole Foods

that occed on Augt 28, 2007.

J. The ter "Geographic Ar" shall mea the followig metpolita aras:

i. Albuquerque, NM;
2. Boston, MA;

2



3. Boulder, CO;
4. Hindale, IL (suburban Chicago);

5. Evaon IL (suburan Chcago);
6. Cleveland, OH;

7. Colorado Spr, CO;
8. Columbus,OH
9. Denver, CO;
10. Wes Harord, Cl;

11. Henerson, NY;
12. Ka City-Overland Park, K.;
13. La Vega, NY;
14. Los Angeles-anta Monica-Bretwood, CAt

15. Louisvie, KY;

16. Om NE;
17. Pasadena, CAt

18. Phoen, AZ;
19. Porand, ME;
20. Porand, OR;
21. Sl Louis, MO;

22. Santa Fe, NM;

23. Palo Alto, CAt

24. Faield Cowity, CT;

25. Mi Beah, FL;
26. Naples, FL;

27. Nashville, TN;

28. Reno, NY; and

29. Salt Lae City, UT.

ß. IDstctoDS

1. Subt all doents, includg inormation or items in the possesion of yom

st emloyee, agets, reentatives, other pernnel, or anyone purrtg to ac on yom

behalf: by the dae listed in Item 5 on the Subpoena Duce Tec form to:

James A. Fishk
Decher LLP
1775 I Str, NW
Wasgtn, D.C. 20016

In the alterative, uner FlC Rule 3.34(), 16 C.F.R. § 3.34(), you mus produc and pent

inecon and coyig of 
the deignated books, docuents (as defied in Rule 3.34(b)), or

3



tagible th - or to peit intion of th prses - at the dae and time specfied in Ite

5, at the reques of Counel listed in Item 9, on the Subpoena Du Tec form.

2. If an objection is made to any reest her all docuents and thgs resnsive

to the reues not subjec to the objecon should be pruc. Simarly, if any objecon is

mad to producton ofa docent, the portones) oftbt document not sujec to the objecon

should be prduc with the portones) objec to re and indicated clealy 
as such

Oterse, no councation, docuent, fie, or thg reesed should be alter, changed or

modified in any rest. Al councations, docents, an files sh be proce in fu and

unexpurga foi includig al attents an enclosues either as they are ket in your

ord coure of business or oraned to correspond with those reuets. No councation,

doent, file, or thg requeted should be dispose of or desyed.

3. Jfyou objec to any reques or otherse withld resnsve inormation

beaus of the clai of pnviege, work prodct or other grunds:

a. Identify the Reques for Docuents to which objecon or clai of

priviege is made;

b. Identify ever Docuent witheld, th aut, the date of cron, and al

repients;

c. Identi al grounds for objection or ason of privileg and se fort

the facal basis for asseon of the objecon or clai of prviege;

d. Iden the inoration witheld by desption of the toic or sujec

matter, the date oftbe communcaon, and the parcipants; and

e. Identify all peons havig knowledge of any facts relatg to your clai

of prvilege.
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4. Your responses should reflec aU knowledge, information, and docuents in your

possession, cutody, or contrl, and includes, uness otherse specficaly indica your

counel, staff, employe, agents repentaves, other persounel, or anyone purrtg to act on

your behal

5. Your rense to the docuent req should include any docent crte

prepared or recved frm Janua i, 2006 to the pret.

6. Any quesons regaring ths subpoea should be died to lamesA Fishk at

202-261-3421 or Gorav Jinda at 202-261-3435.

m Reauests For Documents

Pleae prvide the followig:

I. Al docuents you have provide to the Cosson in COecon wi (a) the

Traon or any invesgation of the Traon; (b) FTC v. Whole Foods Market,

Inc., Civi Acton No. I:07-CV-OI021-PLF (D.D.C. 2007); or (c) th maer, which is In

re Whole Foods Maket, Inc., FTC Docket No. 9324.

2. All docuents relatg to any councaons you have ha with the Commssion in

connecon with (a) the Tration; (b) FIC v. Whle Food Market, Inc., Civil Acton

No. 1:07-CV-OI021-PLF (D.D.C. 2(07); or (c) ths 
mat, wluchisIn re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. Al docents reatg to Whole Food' action of Wild Oat, includg docents

discusing the effec of the merge on you.

4. Al docuents discussing compettion with Whole Food or Wild Oats includig

respnse by you to a new Whole Foods or Wild Oat store and reses by you to
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prce, promotions, prduct selecon, quaity, or serce at Whole Foods or Wild Oats

stores.

5. Al maket sties, stregic plan or compettive anyses relatig to competion in eah

Geogrhic Ar includg docents discusing maet shares.

6. Al maet stdies, strtegic plan or compettive anyses relatig to the sale of natu

an orgac produc, includg the sae of natu and orgac product in your stoes.

7. All docents relatg to your plan to incre the shelf space at your store alocate to

na and orgac produc, the numer of natu and orgac products sold in your

stor, or the saes of natual or orgac prduct in your stores.

8. Al docuen discing your plan to reovate or imprve your store to sell additiona

na and organc pruc or to open stre emphasg natu an org81c pruct.

9. Prvide doents suffcient to show, or in the alterve submit a sp shee

showig: (a) the stre name an ades of eah ofyoUT stres separly in eah

Gegrhic Area and (b) for eah st provide the tota weekly saes fo ea week

since Janua 1, 2006 to the cuent da.
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CERTICATE OF SERVICE

I cefy that I sered the foregoin Subpen Dues Tec an all Attchments via
overght mail deliver to:

Paul Koeg
Amazg Gre Whole Food

1133 Baown Rd
Louisvle, KY 40204

By E-Mail:

J. Robe Robern, Esq.
Fed Trade Commssion
600 Penylvaa Avenue, N.W.

Wasgton DC 20580

Mattew J. Reilly, Esq.
Cae M. Moscatell, Esq.
Fede Tra Comssion
601 New Jery Avenue, N.W.

Washion, DC 20001

Complait Counel

Date: Octber 14, 200

Is/James A. Fish
James A. Fisbl Esq.
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UNTE STATE OF AMCA
BÉFORE 'Q F. TRE CO~ION

COMMONE:

, ','

WUE. KoVac, c:
Pa Jone Harb
JOB Le:ætz , '
,J.1'ma,Ros '

Ii the Maue of "
)
)
) Dò No~,9324, .
) . '0 '. ". r, ' , . '

. .). ..... . ,0, .". " . . . .' ".: .
PR()Cl ORDER GOVEG CONFENL'~'I' " .. . .,... ..'. . . . . .... . .'

wiOLEFO~,'JNC." :
, ' $ c:rpratioD. '

'. .
, : PO the p~ QfpItig' ihc.intets or.~é pares and.ti pares n; th,

. :. '0 to ". to' t, .' .' . . ':'." '. . ,0, .abOve-eapon:ID.åp imop ~ iid disci~ òf"çtnide inoron. . t. . ,. . t .
.' ,

, ., , ,
sub~Ít oipr in COecbn' With th, ~er :',., .'

t' .". ' '. t.

, "

. 'lTIs ~YQRD-mT thPrietive',~,~v~~detial
'., '.

Maai (~~teve Oit1 shal :gO~ th~ kn~g ~f all Di,scol ~~, as' ,
~. . ',.

, h_,tiÌi
::1. .. ~~inth~Oi. "Coi~tiai~~tsbIefettò'~~'~~t;ór
,pò~ tlf thi-conUuns ~on~~bli~ cO~tivèlY ,~Sïtivc Ín~tio.'~:ÍDC~udJ:~ tr'

se 'Or o.thèr':i cielOpt or ~ó~a1 infontion, ttë 'CÌSclQS or'W~li

" .

, "

, .. . '.
woud likey ~,comm ha to th~ ~ùcig p3.:or .ssi~ve peonal inoron;

: '~iSèvèi Maal" sh ~er to dots and in~on pÌ b. a ~ or th" ,
par in ,coecon wi ths matt., , ~tl' shal reer to ~y disc~erie wnn,gt. ,
ieOlg,. trscpt Qf.or teon;.ç eiectrcalir~~ ~oion in th 'pon of ~

par o~ a'tliinl-pat. "Co~sson" si ~ertD th ~ Trd~ Côn.~si~ ('ft or '

'., ' 1



any of its empi~ agets, atrneys, ~d åI oter peon ,acng on its ~h~f, exciudi~g, ,
peons ~taed as consutats orape for pu of ths p~g.. . l "0
2~,' Any ~ orpoi1on th pr Or subÍtt by a Itndet or a ~ pa .'

durng a,Fe Tra Co~,~ ~vestigatcm,or:tliirii~e,~ of:ths ~~g tbt l8 "

entitled ~ confidetialtY Unde ti Fed Thule' COlnSson 'Ac or any règuat~~, " ,

,in~tion,'~~Ú:OJ1C~~ ~~~ ~ Íb.~tm'of ~ 'CÒ~SliO~ ..:: :\ ",

... ~ we às ~ ¡Uoi~~f.~y p.on~.~4 ¥i ~ii~. .
. . . ",' ,0 '. , '. .:::. .. .'

coode~~ ~t~a1 fQr~ orth~.

o '3. ni Wtes and a,y'ti ~~es; iù Colyng ~th,üiOi ~~ÝCl_.

, 'disci~s~~~.:oi'di~~'de~.niÌhis~g:~y~~'~~',',.' '. .' '. o." . ,0 . . ';. 1,0.... . .
" ,:,~Vt ~t or~ ~~~~as C~~ti~i.~~~,~~lu~~~~ts'

, , ~ ob~~:b~ lJeH frm thm p~~ p.ur~~.to di~vé ~ ~'òtÍ~'Obta~"

, ..

. ,.' .'

. ", . .'0 -..
"0.0 . i .

. .4.:, 'Tle ~~, in Cod_.discv.~ frn! ~ P~~1 s~ ~Vide,rÐ _h~.. '. ',' ,. . . ... '. . . . . . ~ ':' '. ..." .' . . . ' . . .' . .

, " Pa ~ Coy. ~f tbs ~ so ps, to ~~~JIlèa su.~h tiiinl~ ~f his,,ler, O: jts agtis ~min. " "

s~ ,.' Â,~~C?nofcoJ1:f~ti~tysh.c~s1tuteåre~~niD'gofaiti~d:~ " ,.'.,
C~ful'de~~~ontb~the~~ri~is'~~t~llabl;'beIie~'~"~'~in~pubJ~' .",.

~aD~~aibeii~iæui~So~~~~~;"~u.i~~~ ...... .. '.' .
. de~ed in'p.ph 1 ofth~ Or. . o., ,. . "; . . °0 '. :
6. ,.:Mal may be deignat as conf~tìaI by placng on or afng to- the'~t '. . . . . . "0 .

.'

" 01'"

'. . .
contining ~uè ma~ (in such ~ as 'wi not'intÇei With'~ iegi~ty tlf)' th". .' . '. " .. '. . . ,0.. .

o " 'degÌono"CONF~Fl Doke Nó. 9~24~:or iDy:otber ápptOpratc not~ th. . '0' : .' . . '. .... ". '. "
o ideties ths procng, tog~ther with. an lDdicatQn of th'pooi or pOrton of ~ dot

. ."0.... .' °0:, 0° . .' . : .
oonsi~'to be c~fideti ~al. CoØetial ino~aton èontaned hi elecc

2



docts maY'~be de~d as confdeir by plang the deignon

''CO~~Pic Do~ N~: 9324" or eny oter àpppnåt,Jlot~ di~t i~fi tb.s- ', ,' ,

p~ng, on the fac of'the'CD.or~~:Or ot me~ ~n.whiçh.t tlen is ~ .'. "

~hd "'~~.ci of ~ may be _ wl.th (l.~ . . '.
Cg~tå~ ¡m~ieged ma, ~':~ th~ the ~py ~ sh iidi~é at the avPi~ po~t '. ~'. .. . .

" ~at poODS have'be~inleiete~,th~ res theror. ' . , ,~.. . .. . .'. .
7. u . Çæii~ ~~'~";Ylo(.)lIMn~i.iu.::. ~ ;

'.i-~~ ii~i~~~ii;mAdll~';~ hd ~; "',,:'
.' .. , ' , " '" :.,:" ' . ' . ',' " ,,:' , ' ", ":' .~' ... ' . , '

, CO$ion and',ts emloyC, and Í?oil ieed by tle CommSs~,Il,cXpe,or ',', :' : ',4

. .'~eo;;~~~si...~..:nO~of~ . .:. .
. ~ ~~~ty~Õytl~'':~PiOY..''if''Y~.¡i~~''.." : . . ,. .' .. .' . .". .

... "

ha ~su~.to p.~~~~tS or j~~tiQn in eon~OI Wïtb'th~'~~, ~' "

~vì~ ~ ~ eá',~~' ëXpeor,cori~~ bas sign aI'~t..lO abide ~ytb'. :. ,:. ','~ .'. . . -' . .. :: .. ... . .' ....... . . . ' . .

fe'ortlsPiIere'~,,(b)j.åidot~coúr,pe~é~~r:anyco'bavig:', .; ':'. '

'., jùrÌdctODov.;~~~nstbma~(ci)~~oÍ_.." . , . .. . " ',' .' , '.' '. ~ ',' , ;'., '. ' ' .' - ". :" . :
'" for the re~t th Dsåt attys 'an ~,emioye óf'~,låw,rmD(s), pi¥ide' ". '. . . .'. . . .

sUchpci,~Doten19~~.~,.Ckntor.Ofany:en1iiY,,~Iisi~bY.th,. : ,.,." _' .:'

lepo~t; (d),,~yon~ ;rtaed ~ ~St putde cpun in th'Pn~ón ~ ~Dg of ~i,s ',' ,

"

. . . .
prog incl~g ~pe.0Ì cO~sUtabp "pvide such expe or c~llts ~ Dót , . . '.-
. ..... .' . '. 0'..". . .. . '" '. . '. . .' . \employe otiiæo ii ¡i entity eolisl by li ~Al~oy of an
thd,pày which ,ha be subp to pr dots or ìnoion"in conOn with ,. .... .' . '. . . . . .' ...' ", . . . ." . . '. to . . i
ths ma. and prVide fuet that ~h' suc èxpe or'Coßsutat h8$ s1gned an 'a~t,to, .. .' " . '.'' '.

". "

abide by th ~ of ñis'prté~e'~ and (e) any'wib1tSs'~r-donet ~ii~ a~tho.i ~", '3 ;



reve the inf~on'Ïl quetion, orwbo is ~t1y emloye by the ~cig ~.. '., .
8. ~8Ciosur'.Or confdetial ma to lDY peD'~KCb. in Parh 7 of-ths '

'," ..

. " .
, ~ ~aJ be On1Yf.or~"p~ of th pi~ and ~eàn~ of1hs'~, Ot ,

¡'y a¡Woandtinoi-~ ~""'piii~. th~ ~ .... .
..Cossionmay~sJi~tøta~apl~atst~,pr~etbe,co~~tyof.' .'.. .. . . '" . .
such ma; ~ or.cièioã ~~d~,:~te ~'iXYidc by its R.és ofPrce;

Seon.6.~-i.~i of~~'t~¡. A. ~~~~~~ci. .'
~ui~.~,;.",,":,,":, ,,' · ,,' ',", ',:.

"g~ '. In'~~e~~t,tJ'ány ~dc~ ~~. ~ cotå .in:~ pl~~~ ~on, ~bit' '. '

," o;~~~~fi~'Ort~'~~cd~"diS~~9l'tie.~~~~~~~~.s~',"', '. '. . .. '. .. - .
,0:

: "

, .' ,'.. " '; '. sI be so ~~. by lh p8 fig sufi~~ '~~'Sali'pa~ ~aÛ ~ fied in: :.,:' .' .

.j; , .'~ T.o,ii'~lIi~ ~ wa~uaäittbya1l ~.di:," ' .:., " '. , " " .', ' " . ' " ~', ".. ' ,. ' :' . ' .. '" '
. , , ", pa in~adï,~ ~ail' ~ i~'pa~:m ;im~atiYDot ~ su~tf ~f ~~',

. . ....'... . . . . .,.. "0
'. ',ii~ius~. Ço~ti~ ~~,Co~_ i~:theipa~ C0tiii~ ~ ~~e in canum~

',. ~imr-,oa,~lI~WI'~~Ju.:~~~~,
su~h' pap ìnay~ f~shè4 t.'~,or entitics who may n:ive :odeli~

, '. 0" . .
.' ~a1 pu~t. t~ PamPhs.?ór~. UpO:Or~~g ~y ~pecotanig " .,.. . . . . . . . .

còfi~ntial' iial8i. th~.~ par 'shi fiJ øn the Public:roi ~ duP~.~te.~y Of

~ pa th do 1)ot-re~ .c,de Ji~aI. Fu~t ü th prIetión 'fo~ 8tY. ~h'.. .. . ... . ,
, " 'maBJ .ex~, a pa "maylile on the public'ie~.a dulicat cO'y':~hi~ also'

contans th fotly, Pio~ ~al.

10:' . If c~un~i, plan ta:iJ~~ ~~to'eVidc at tb.heag ~y dot or tt~.'. ,
cotaing codetial ~a1 ~ 'by anotherpar or by a th par, they shal

4
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, .,-

"

prvide adance notice to the ot pa or ii ~ar ~oi pDi' öf allowing th~,, ,'pa to se an or th ~ doumet or ~~pt bçgrte ~ CIra ~L~,
that Pa wi in c~.tr for th dot or ~pt ~ piu sh tie '...,

'. ".

an appropat mopn wi~ th Adtvc' La~ 'Jùdge withn S days åfit IèveS ", .,., ".. . 0 . . .' . .0 _ "
su:nO. UDin suh~. th A~stve ~'w iudg me Otb~~ ~,~,Ðr . . ,::'" !.

~~~~Ii~~ 'it~~";~¡'~~~ . " :' ;.:"':'. , " . ': . . ':: '. " , ;.':'
~e4,al~tsan'tnPtlshaIl'~~~ftb'PUbJim:oi,~'in.~~' :..' ': "

~~gr~~~of~~1i'~Pi:~Ik~'OO~~ '.:'~: .' :'.:'
matt~'deidetl~mabe'P~'~tb~~~,~~..''':: :': "... . ~",,':,::':,.:
" "..;:, " '.,',.',', ',: . " " '" ".".., ,,' , " '.

'11. if any pa i'vcs it di~,ré~ in anoi~g th iny~ the ,;: . '¡ , ,', '. ,;' ,~, " ',', , ',:' :,. ': , ' " , ", ~' :' .. '. .',..
. . diçlosUr'of codetiai ~ sUbDùtt'l-by antl~. or tb pa, the repient :; ...:' " : ,," ':

. . .. .' - . .. . . 0 "':.' . .." i';. . . . - "', ,:: "0 .
, of ib. diacvei n:uatshal pmti ~9i.tnc-šbin~ of re ohutJueqUèst :' " ,.' , ,,';' .. '. ': ". '., . ,', ,

. '.' w.a~~is~~.;¡~ofa~~~~~~ïi'.'. ,';':.: ..\
. . .." : 0 :.'.... .' i".. . ., .... :1 . .' '," '. :. i '. I. ' "

,~~g IU be ~~e4 by'~ s11m~lliea lO ~~~ ~.~ ~~~~~d ,,: :'.,. ,'.. ,~:' .'

sbalin~l~tfaCOy'oftls'Pr~~'~'M~~covel~tb~.åp~~~' ,'.. ", . ' . ,.'. ~ . ~. ..... '.' :'t. ~..' ....... ',:,~''''.,. '., . ,.. " .. . - .
subm or its ritS ~im., Nothg ~ sli~, be coaD,~ te~g the '

. m:oi~. di~~~~'~~by1bt?iòdiaiei'; ". ,
, ' Çp ~yoj'~uig ~cti.~ of ~dcti~ ~_,äL to SUbj~'i~ifîo ~y

peti~ fornon-mp~ wi~ ~r ~ ~~;oito'~ an~reli~ tI ~e ~lus~': ,;;.

Law I~ge or tl'c~ssiQå The,repi~t or th diov~ ret sh n~t,op~e:.tbe,.. ,. '.' .
~~tt's efror tò 'c~al~ th ~scios~ of ~deti~: In aØtion , ' ' " .

nothg Iienn 'sh'lit ~e appli~~ oi~~~ 4.11(e).of:he-toinsSaú's alics of

. ':.

. .' .....
. . ~ . ~

'. . .
. '

'.

".
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P.cc, 16 CP l 4.11 (e), to discvei,~ue in anQdipr~g that år di to ,

the 'Commssion. ,

12.,. l"t the ~ni tht any CQt el othei'pe ie~ to ~St counl ùi tl
'"

pi,añon ,or hegt)f th acon cOlud papa~ ~ th acon~' su.ch pé sh

~,~'co~i aU coieß of ~,orPo~.th~f de~~Ç~deti that'~ in

'ii ~on~ aupm iod~,-.~ ~~ol~ ~ .
.,'::,' '. ': COnf~nd~~:Atth~i~~~tÌS~~;úiuding'tb~~~.. ',' ," . . ,-, . . .'

'.", . . ;.

¡ ,

of~ci~, ~~ew. the Pa~ shal ~ ~is ilbtncd in tb.s ~~ to t,ci, "
.' . .' ". '.:'. .'..", .:. . . ~ .' . ..' '.. '. .,'
. ~lm~, prvide howcv,.tb:tbe Cosson~s obligaØl to rc'd~. ", .. . . . . .

,', . . ,si1lm be 'go~ed by, th prvisi~ of,R~~'4.1~'oÚli R~ès of~Ce~ 16 qi § 4J'2. ". '. ....:. '. . ~ .' . . .
. 13.,' "The ~crt Pron Or'~QŠ ~f bi~tiOD~~~ts pr~ &y~,' .::: ..' . . . ',' '. 0" .

. "

, ,.' '. '. '.
,pa ~ ll l- in ~yeitJatï~ aubjec!ò a'~1a of pr~e~W;llllòt be ~ trbe ~ . ,.' . '.. '. .' . . . .
~~~ aDpr~ie'to whlch ~c ~~ ~ ~~d,bav~ be'enÌia~.ha the. '

. ~pi;"ór~';~~ii~~¡'eI
" ~~le ~ to Pe~e its pdvïek, in ~ ~~ ~fsuÍi indV~':~On ~ '.

.: -i~, the par cI~n~m;~~ sb' ~~~Y~~:~YP~'~reve th .°0 ". . .' . l 0° . . 0' . .
. '. '. ,... . .'. I".~ .' . .

ilÛoron of th "Cla and tlct ~s for it Af beg so notified the reVing pa m\1s,t

~~ di ~~ ai ~.coOf~iiclio~""~~di
mronon unes the cl~ is ~1~e4 s~. ~at DO pnVlege ~~~êS to ~e in01aton.' '

Nog in ths Or prupp'å:clteat~ Ón. the clai øI pr~ege or ~f ~naié, ~~ '.. . . . 0 0 . . , .
, , in prg prviege if clen~.. .

6

'V

, '. .
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. o. ..... . ...
,
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14. TI prvisions,of th Prtetiv. Or~ infar as ,they retrct"the col1caton

and us of codetial discover ,maal sha, without wrtt pession of th. .... . . . ..' . '" ....
" ,8ubmítlorfu ~ of thCo~ss~, ~ntinue to be ~ng af th coiUs~ :.

, "

.~ .

of ths, p:eeg. .' , ,. ,
By the Coiass~.

. . .' '.

, '
JS~: Oct~'1(),,208 ' ,

: (

. ,)

" .:'.' Dolld s..ci'" ,....~..,

. . "-. '.' ....
" "

, . ,of '.
" .

:. .

. ", :
, , '. I

. . ...

. ", .
" . ,

. . . .

'. . 0'.. . . . '. ..

. ~ ,.'.- '.
. '0.. . . . ., .

:0. .
, . . ": ,0 ,_

_.;. I'., i 0 ..
"

. . . .. ' . , '. . . ,0.. .... .0.. ,,°0 :.

" . . '0 .
.. "

i

'0':
. .. .0'

..... .

',. .",
. .... ,0 . .

': "
i :',: . ~. '0

1,0; '. '0 . , . .' .'. . .

. ,0.

'. ~.

:. .:" ."
'.

'. '

:'

, ' ,. ' . '. ...

"
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EXHIBIT A-3 .



-
G_

SUBPOENA DUCES TECUM
Isued Pursant.to Rule 3.34b), 18 C.F.R. § 3.34b)(1997)-

1. TO 2. FR
Patck Raybo
Prdent
B&: Sto, me.
4SS4 w. Str
Linln, NB 68503-2831

UND STATES OF AMCA
FEDER TRE COMMSSION

This subp reui yo to pruc an pe Inep an co of denat bo, do (as
def In Rule 3.34)). or taibl thng - or to peit In of pn88 - at th da and ti ap In
"em 5, at the reues of CoIl In It 9, In th prin debe In It 8.

/'
3. PlCE OF PRON OR IN 4. MATE Wl BE PR TO

Jam A. Fis
Sei Atrn A. Par II No. 1

5. DATE AN nMe OF PR OR MP

Nove 4, 20 at 10: am

8. SUUJECTOF PRING

Úl th Matt of Whole Foo Ma ID., et a1 Do No. 9324

7. MAÆRI TO BE PR

S:e Attnt A. Par m

8. AD.tNISTI LAW JUDG 9. COUNB. REQUSTG SUBPNA

FElderal Trae Commissio
Wasington, D.C. 2050

Jam A. Fis Es.
De LL
lT1SI~NW
Wason DC 20241

DATÉ ISSUED SECREAR SITUE

ßl~312ò'6(- , ~i,CM
GENER INSTRUCTION

APPE
The deer of th subp to yo by an me
pnlSbe by th Comlson's Ru of Pr Is~a1 se an ma sujec yo to a pe
1m)( by law fo failure to co.

MO TO LIIT OR QUASH
ThB Comi's Rule r: Pr reui that an
mction 10 lim or qu th su be file wlii
th) ..er of 10 da af se or the time for
complia. Th orinl an te co of th peti
mulS be file wi th Seta of th Fel TraCcrm, ac by an af of se of
thl domet l. cons is In It 9. an up
al other pa pre by th Rule d Pr.

TRVEL EXES
Th Comi's Ru of Pr reuir th fee an
milea be pa by th pa th reueste yor
ap. You shd pret yor cl to colI In Item 9 fo pa If yo 81 pe or
te liv soer oth thai the adre on
th subp an it wo re ex tr fo
yo to ap, yo mu ge pr appr fr co
li In It 9.

ThIs subp do no reire ap by OM und
th Pa Reuc N: of 198.

FT Foim 7D- (nw. 1197)
-
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__ .... _... _.._.... .... 0__- .... .......... .'O________ .....__________ .....-_.__....__....--_...... ...........-..(O..)



A1TACH A

DOS TO BE PRODUCE PURUAN TO SUBPQENb, l)'lÇE TECUM

I. DefoDI

For the pu of th Req fo Doen, th followi defition aply:

A. The ta 'Whole Foo" sh mea Whle Foo Maet In, an its

prrs, divion susidiares, afes, pa an joint ven and all dir

offce, emloyee agents an retaes thf.

B. The te "Wild Oats" ah mea W'ild Oat Mar, Inc., th enti ac by

Whle Foo on Aug 28, 200, an its pr~ divisions sudies afat

paerps an joi venes, an al dior offce, emloyee, agents, an retaves

therf.

C. The ter "you" an "yur refe to the entity or pen to wh th Suben

is di an al precrs, divion susidiartJ af_ paerhips an joint

ventu and inclug all st form, br an ba un which any oftb forgoji

op, an al dirs offce emloye agen an reves thert:

D. Th ters "Csson" reer to th Feder Tra Coon an its

commoner bur diecor coui st an employee.

E. "Den" as us her sha mea ever orgi and ever non-identica

copy of any ongi of al meccay wrtt hantt ty or pr maeral

elecnicay stre da micrfi micrfich, soun re, fi photogrhs,

videta, slides an other physca objec or tale thgs of ever ki an depton

contag st inormaton, inclu but not lited to, trpts, let con-eice

notes memor ta reds telegr, elecc mai, faces, peodca pamhlet

1



brme, ciar aderents leaet rert, re stes te da worg pa,
drwigs ma sketes diag blu, grhs ch dies logs, maua,

agts, cQntr, roug dr, anys ledger, invenries financi inoron, ban

rerd rep, boks of acun undegs, mi of meegs, miut boks,

relutons, asen coer prtout pur orer invoice bi ofliuin& wntt

mem or notes of or councao~ an any other tagiõle thg ofwbev na.

F. The te "relat to,""rla to,""rat to," "i relaton to," an

"éo sha me menoni cog, consst indica describig, reecg,
referg, evdeng, reg peg to, shwig, dig, connec with

memoria1g or involvig in any way whaer the sujec ma of the re includg

havi a leg fac or logica connon, reaton, colaton, or ason With the

subjec mat of the rees. A doent may "rlat to" or an invidua or enti without

spcay menoni or di th indu or entity by name.

G. Th ter "and" and "or hae both conjuncte an dijunctve meaingi.

R The te ucommuncaon" and "councaon" sh mea all meegs

inews comvertions, conferce discons coespondence mes, teleg,

fac.m'¡lcs. elecc mal, ma. telephone coverons and al or, wrtten an

elecnic expron or oth occe wherby thughts opions, inoron or da ar

trtt beee two or mor pe.

I. Th te '7raon" sh mea th action of Wild Oa by Whle Foo

tht oc on Augu 28, 200.

J. The te "Gegrhic Ar" 8h mea th followig metpolita ai:

1. Albuque NM;
2. Bostn, MA

2



3. Boulde, CO;
4. HinAdale, IL (suuran Chca);

5. Eva IT (suan Chca);
6. Clevelan OH;
7. Color S~ CO;
8. Colmnbus OH
9. Dever, CO;
10. Wes Haor crt
11. Henn, NY;
12. Ka City-Overlan Par KS;
13. La Veg NY;
14. Lo Anesan MocaBre CA;
15. Losve, KY;
16. Om NE;
17. Pasen CA;
18. Ph AZ;
19. Por ME;
20. Poran OR;
21. Sl Loui MO;
22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, Cl;

25. Miæn Be FL
26. Naples FL;
27. Nasvie, m;
28. Re, NY; and .
29. Salt Lae City, UT.

U. lDet0DS

1. Submit al docents inludg inrmaton or it in the poon of yom

st emloyee age reve oth pennl, or anyone purg to ac on yo

behalt~ by the date lied in Rem S on th Sub Du Tec form to:

James A. Fish
Deer LLP
1775 I Str NW
Wasn, D.C. 20016

In the alerve, un FfC Rule 3.34(), 16 C.F.R § 3.34(), yo mus pr and pet

inon an cog of th desgn boks doents (as defi in Rule 3.34)), or

3



tangible thgs - or to pet inon of th prse - at the da an tie spfied in Item

5, at th re of Coun li in Ite 9, on th Sub Du Tec form.

2. If an objecon is ma to any re her al doen an thgs rensve

to th rees no suec to th obecon shuld be prce. Simy, if any objecon is

made to ~on of a doe. th poons) of th doent not suec to th objecon

shuld be pruc with th portons) objec to reed an indica cleay as su

Ot"no !councaon doent, fie, or thg rees should be altered cbed or

moed in 1~ re Al councaons, doen and fies sb be pr in fu an

lD~ fom includ al atents an enclOS eith as they ar ket in yo

or cour of bues or org to corrnd with'those re. No communcaon

doent, fie, or thg re should be dispse of or deye

3. If you obec to any rees or otherse withld rensve inomion

beus of thei clai of preg work pruc or oth grds:

a. Idfy the Re fo Doents to which objecon or clai of

pnvieg is mae;

b. Ider ev Doent withld, the aur, the da of cron an al

reents;
c. Identi al gr for objecon or ason of prvieg an se fort

the fa bas for ason of the objecon or clai of prviege;

d. Iden the inon with by deon of th topic or sujec

ma, th da of th councaon, an the pacits; and

e. Iden al pens hag knwledge of any fa reg to yom clai

of priviege.

4



4. You IeDS shuld reflec al knowledge inat~ an doents in your

poon, c$, or col, and includ, mies oteise spcay inca your

col, sti emloye, agents, reestaves, other pennel or anyoe purtg to ac on

your bef:

5. Your re to tho doen re shuld in any doen cr

pr or reved frm Jan 1, 200 to the pr

6. Any quons regag th su should be di to lames A. Fis at

202-261-3421: or Oov Jin at 202-261-3435.

m. Rea,ts For Doels
Plea prvidC the following:

1. Al ~ yo have prvide to the Coon in coon with (a) th

~on or any ingaon of th Traon; (b) FTC v. Whle Foo Marketi

Inc., Civi Acton No.1 :07-CV-OI021.PLF (DD.C. 2007); or (c) th ma, whicl is In

re Whle Foo Mart, Inc., FlC Do No. 9324.

2. Al doents relatg to any cocatiODS you have ha with th Cosson in

coon with (a) th Traon; (b) Frv. Whle Foo Marke. Inc., Ci Acton

No. 1:G1-C-01021-PLF (O.D.C. 2007); or (e) th ma, which is In re Whle Foo

Maricr. Inc, FIC Doet No. 9324.

3. Al do reg to Whle Foo' action ofWlld Oa in doen

~ the efec oftb mer on you

4. All d04ents discing comption with Whle Foo or Wild O~ inludg

reD$ by you to a ne Whle Foo or Wild Oat stre an re by you to

5



prce prtions, prodct seeåon, quaity, or sece at Whle Foo or Wild Oat

st.
s. All m-let stes stgic pla or cotive anys relat to copetion in ea

Geogrhic Ar includ docents di mat sh.

6. Al ma stes, stc plan or copetive anys relat to the sae of na

an orgc pr inlug the sae ofna an orc pr in your st

7. Al doents relag to your p1a to in the shel sp at your stre aloc to

na an orgc prct, the Dumbe ofna and orgc pr sold in yo

st, or the saes of nat or orgc pr in your st.

8. Al ~ents disc YOl plan to revat or imve yo st to se adtion

nat: an orgac pr or to ope st emha na an orgac pruc.

9. Prvide doents sucient to shw, or in the alteve sumit a sp sh

shwi (8) th stre nae an ad of ea of your st seely in ea

Gegrhic Ar an (b) for ea stre prvide th tota weey saes for ea wee

si 1 anua i, 200 to th cut da

6



CETICATE OF SERVICE

I ce th I seed th fog Sub Du Tec an al Attachents via
overgh ma deliver to:

Patck Raybd
Prdet
B&R Store ~.
4SS4 w. S1J
Licoln NE ~S03-2831

By E-Ma:

J. Robe Ro~ Es.
Feder Tre 

I ComiRSon
60 Pemva Ave N.W.
Wasn, DC 20580

Ma J. Rqry, Es.
Ca M. ~os1l Es.
Fed TrICom;mon
601 New Jer Aven~ N.W.
Was Dc 2001

Complait eo

Daed: Ocbt 13, 200

IS! James A Fi51iki~
James A. Fishlñ. Es.

7
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EXHIBIT A-4



CD
SUBPOENA DUCES TECUM

Isued Pursuant to Rule 3.34b), 16 C.F.R. § 3.34b)(1997)
1. TO 2. FR

David Bal
Pride and CO
Bal's Foo Stes In
530 Spe Ro
Ka City, KS 66106

Th subp reuir yo to pruc and pe Ins an cong of denat bo docme (as
de In Rule 3.34)), or tabl thng - or to pe Insp ci pr - at th da and tilT sped In
Ite 6, at th reues of ConslI In It 9. In th prin debe In It 6.

UNIT STATES OF AMCA
FEDERA TRE COMMSSION

3. PL OF PRN OR INCTON 4. MA1E WILL BE PR TO
Jam A Fi

Se Atthment A. Par n. No.1
5. OiTE AND TIE OF PRDUON OR INSPCl

6. SU OF PRNG

Novemb 4, 20 at 10;00 am

In 1b Ma ofWho1e Foo Ma In, ct aI Do No. 9324

7. W\TERI TO BE PRD

See Athmnt A, Par m

8. ADMINISTRl1 LAW JU 9. CONSa REESTG SUBPEN

lam A. Fia Es.De ll
i 775 I Str NWFederl Trae Commissn was DC 200241

Washington, D.C. 2050
DATE ISSED SECRAR SIGNTURE~J.~

GENERA INSUCNS
APCE

1h deliv of th subp to yo by an me
~ by the Colaon's Rule of Pr Is
1e88 an ma suje yo to a pealimp by la fo falA 10 co.

MOON TO LIIT OR QUAS
Th Co's Ru of Prce reire tht an
mo to limi or qu th su be file wiin
the ea of 10 da af se or th time fo
co. 11 ori an te co of th petiti
must be lIed with th Seta of th Fed Traeoms, acie by an af of se ofth dot up COIs In lt 9, an up
all oth pa prbe by th Rule of Pr.

TRVEL EXNSES

Th Co's Ru d Pr reuir th fee and
mile be pa by th pa lht reueste yo
ap. You shld pret yo ci to coIs In It 9 fo pat If yo ar pe or
te 8i ily Jiv soer ot than Ui adre on
this su an It wold reuir exlv tr fo
yo to ap, yo mu get pr ap fr coDa In It 9.

This su do no reir ap by OM unde
th Pape Re Pd of 198. '

FT Fo 7O Cre~ 1 tW
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ATIACBMNT A

DOS TO BE PRODUCE PURUAN TO SUBPOENA DUCE TEM

I. DefttiDI

For th pur of 
th Req for Doents the followig defitions aply:

A. 'T te "Whole Foo" shal me Whle Foo Maet In., an its

prec divion sudiares, afes, paer an joi ventw, an al dirs
offce, emloye, agets an retaves t:f.

B. The te "Wild Oa" sh mea Wild Oa Market Inc., th entity ac by

Whle Foo on Aug 28, 200, and its prec division, susidiar afat.

pa an join ven an al di offce employe ag an reves
therf.

C. The te "you" an "your refe to the entity or pen to wh ths Sub

is di an al pr divions susidies, afat, paCI an joi

ventu and includ al stre form brads, an ba lDder whch any of the foreing

ope, an al dirs offce emloye agents an reenve thert

D. The te "Cion" re to the Fedmu Trae Coon and its

commissoner, bur di coun, st, and emloye.

R "Den" as us her shl mea ev orgi an ever non-ideca

coy of any origi of al mechacay wrtt hadwrtt, ty or pr materal,

elecnica stor da micrfi micrfi~ som rerd, fi photogrhs

videota sldes an oth physca obec or tangible th of ever ki and depton

contag st inforaton includg but not lite to, trpt, let cond

note memorada ta, rerd telegr, elecnic mai, faimiles peodca, pahlet
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brur, ciar, adverai, leaet, rert, :r stes te da workg pa,
drwi ma sket, diag, bluts grhs ch diares logs, ma

agements cotrct, rogh dr, anys, ledger invees, ficial inormon, ban

rerd, rets, boks of acunt, mierdigs miut of mee mi boks

relutons, asgnents cout pr, pu or, invoice, bil of 
ladg, wrtt

meor or note of or councaorn an any other tangible th ofwba na.

F. Th te "r to," ~ w," "rlat to," "i reon to," an

"conceg" sh mea mention co cog, incag, deòig, reflecg,

reg, evdeci regag, pe to, shwig, disc coec with
memoralzing or involvig in any way whever th subjec ma of th re inludg

havi a leg fa or logic. ooon, relaonship, corrti or asaton with the

sujec ma of the re A docot may "relat to" or an invidu or enty withut

spficay mentioni or di th invidu or enty by nae.

G. The te "an" an "or" have both conjwctve an dive mea.

H. The tes "communcaon" an "cocaons" sb me al meegs

inew coverons conference, dions, corrndce mesge telegr

faces, elecnic mal, magr telephone coveron an all or wrtt an

elecnic exprons or other occe whery thughts, opon inormon or da ar

trtted beee two or moe pens.

1 The te "Tran" sh mea th acuition of 
Wild Oa by Whole Foo

th oced on Aug 28,207.

J. The te "Geohic Ar" sh mea th follwi metli ar:

1. Albuque, NM;
2. Boon, MA
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3. Boulde) CO;
4. Hine; IL (suan Chca);
5. Evato IL (suuran Ch);
6. Cieve1~ OH;
7. Color Spr, CO;
8. Colwnbus OH
9. Denver, CO;
10. Wes Haor~ CI;
11. Hener NY;
12. Ka City-Ovan PBI KS;
13. La Veg NY;
i 4. Lo Anes-San Monca-Bretwoo CA;
15. Louie. KY;
16. Om NE;
17. Pas~ CA;
18. Phoa AZ;
19. Poran ME;
20. Portan OR;
21. St Loui, MO;
22. Sata Fe, NM
23. Palo Al, CA;
24. Faield County, CT;

25. Miam Be FL;
26. Naples, FL;

27. Nasvie, TN;
28. Ren, NY; an
29. Salt Lae City, li.

D. InstetoDS

1. Subt al doen, incl inon or ite in the posson of yo
s1 emloye age rereve other pennel or anyoe purrt to ac on your

be by the da li in Ite S on th Sub Du Tec fo to:
James A. Fis
Deer LL
i 775 I Str NW
Washin, D.C. 20016

In the altetive, uner FlC Rule 3.34(), 16 C.F.R § 3.34(), yOU 
mu prce an pet

inon and coyig of the desgn boks docents (as defed in Rue 3.34 )), or
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table th - or to pet iion of 
the pres - at the date and tie spfied in Ite

5, at th re of Coun list in It 9, on the Sub Du Tec fomi

2. If an objecôn is mae to any rees her aU docents an th ICnsve

to th :r not sujec to the objecon shuld be pr Simly, if any objecon is

ma to pron ofa doait, thpoon(s) of th doait not sujec to the objecon

should be prce with the poons) objec to n: an inca clealy 
as su.

Oteise no cocaon, doei fie, or th reed shul be alte chge or

moed in my re Al commicaon, doen, and fies sb be pr in fu an

unex fo inlud al atchmen and enclos either as they ar ke in your

ord cour of bus or ori7,e to coesnd with th re. No councaon,

doent, fie, or thg rees shd be dise of or desye

3. If you obje to any rees or otherse withold reve inaton

be of the clai of preg wor pr or other grds:

a. Iden the Req fo Doents to which objecon or clai of

prviege is mae;

b. Identi cvtr Doen witheld, the au, the da of cron, an aU

repien;

c. Idetify al gr fo objecon or ason of prvieg, an se fo

th fac ba fo ason of th objecon or clai of prviege;

d Iden th inoion withld by desti of th topic or sujec

ma, the da oftl communcation an the paci; an

e. Iden al pens hag knwledge of any fa relat to yo clai

of pnviege.
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4. Your re shoud retlec al knwledge inortion an doents in your

poon cust, or cotrl, an includ unes oter spficay indica your

coun st emloye, agents reestaves other pennel or anyoe pu to ac OD

your bef.

5. Your rens to the doent re shd inclu any docot ci

pr or reed frm Jan 1 ~ 200 to the pr
6. Any queon rega th su shoud be di to James A Fis at

202-261-3421 or Gov Jin at 20261-3435.

m l.lles For Douments

Plea pryide the followi

1. Al docents yo have prvide to the Cosson in coecon with (a) th

Traon or any invesgaon of the Traon (b) FlC'V. Whle Foo Ma/ct,

Inc, Ovi Acton No.1 :07-C-Ol021-PLF (D.D.C. 20(; or (c) th ma, whch is In

re Whle Foo MQ1/c In, FlC Docket No. 9324.

2. Al doen reg to any couoeaons you have ha with the Cmmisson in

connecon with (a) the Traon (b) Fl 'V. Whle Foo Mar In, Civi Acton

No.1 :07-C-OI021-PLF (D.D.C. 200; or (c) tbs matter, which is In re Whle Foo

Market, Inc, FlC Doet No. 9324.

3. Al doents reating to Whole Foo' action of Wild Oa, includ do .

diing th effec of th mer on you.

4. Al doents discsin cotion with Whle Foo or Wild Oa, includg

renses by you to a new Whole Foo or Wild Oats store an rens by you to
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prce prtion pruc seecon, quty, or sece at Whole Foo or Wild Oat

st.
5. Al maet stes stegic pla or competive anys relatg to cotion in eah

Geogrhic Ar includg doen di maet shar.

6. Al in stes, stegc plan or cotive anys relat to the sae of na

an orc pr inlud the sae of na an orgc pr in yo st.

7. Al doeits relatg to yom plan to üi the shlf sp at your st aloc to

na and orc pruc, th nu of na an orgc pr sold in your

st or th saes of na or orgac pr in your st.

8. Al doents disc your pla to revat or imve your stre to se adtion

na an orc pruc or to op st emhaizg na and orgc pr.

9. Prvide docents suffcient to show, or in the alterve sumit a sp shee

shwi: (a) th stre nae an addr of ea of your st sely in ea

Geogrhic Ar and (b) fo ea stre prvide the tota weey saes for ea wee

since Jan 1,200 to th cut da.
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CERTICATE OF SERVICE

I cefy th I se th forego Subpo Di Tec an al Atar:brents via
overgh ma deliver to:

David Ba
Prdent an COO
Ba's Foo Store Inc.
5300 Spe Roa
Ka City, KS 66106

By E-Mai:

J. RobeRobeIl Es.
Feder Tra Coon
60 Penlva Aven N.W.
Wasgtn, DC 20580

Ma J. Rey, Es.
Ca M. Moseni, Es.
Fed Tra Coon
601 New Jer Avenue N.W.
Wason, DC 2001

Colait Co

Dat Ocbe 13,2008

IS! James A. Fish
James A. Fishkin, Es.
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EXHIBIT A.5



(9 SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FR
Jobn A. Burger II

Burger's Supkei. Inc.

1105 Ray Avenue
Louisvile, KY 40204

liTED STATES OF AMCA
FEDERA TRE COMMSSION

Ths subpa reuire you to pruce and pennit inspeon and copying of degnate boks, docments (as
defned in RUle 3.34(b)), or tangible things - or to permit insn of premise - at the dat and time sped In
Ite 5, at the request of Couns list in Item 9, in the proing desnbed in Ite 6.

3. PLACE OF PRCTON OR INSPEC110N

See Attahment A, Par II, No. i

4. MATERI WILL BE PRODUCED TO

James A. Fisbkin

5. DATE AND l1ME OF PRODUCTON OR INSPECTION

6. SUBJCT OF PROCEEING

November S, 200 at 10:00 am

In the Matt of Whole Foo Market In., et at Docet No. 9324

7. MAlElA TO BE PRODUCED

See Atthment A, Pa m

8. ADMINlSlRTIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPOEN

lam A. Fis Es.
Decher LLP
1775 I Str NWFederal Trade Commission wasn, DC 2006-2401

Washington, D.C. 20580
DATE ISSUED SECRETARS SIGNATURE

~3/ZIJ6f' ~iW-
GENERA INSTRUCTIONS

APPEARACE

Th delivery of this SUbpona to yo by an method
prbe by the Comisson's Rules of Pra is
leg se and may subjec you to a penalt
impo by la for failure to coply.

MOTION TO UMIT OR QUASH

The Commission's Rules of Prace reuire that any

motion to limit or quah this subpona be filed within
the earlier of 10 days afer servce or the time fo
compliance. The orginal and ten coies of the petition
must be fired wIth the Seary of the Federal Trae
ComrJsion, accopanied by an afdavit of servic of
the docment upo cosel listed In Item 9, and upon
all other partes prebe by the Rules of Practce.

TRVEL EXENSES

Th Commision's Rules of Prctce require tht fee an
mileae be paid by th par that reuested your
appearanc. You shold prent your craim to cons
lis in Item 9 fo paymet. If you ar penentl or
temporarly livng someere other than the addre on
th subpona and jt wold reuire exceive trve for
you to appear, you must get pnor approva frm consel
listed in Item 9.

This subpna doe not reuire app by OMB under
the Pape Reductn Aç of 1980.

FTC For 7D-B (re. 1/97)
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ATTACHMNT A

DOCUNTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECU

L Defitions
For the pures of these Reqes for Docents, the followig defitions aply:

A. The te ''Wole Food" sh mea Whole Foods Maet Inc., and its

preecessors, divisions, subsidies, afliates, parerps and joint vent1, and al dirs,

offce, employ~ agents and representives therf.

B. The tei ''Wild Oat" sh mea Wild Oat Maret, Inc., the entity acqui by

Whole Foo on Augu 28, 2007, and its predecso, divisions, susidiares, affliate

parerhips and joint ventues, and all dirrs, offce, emloyee, agents and reentaves

therf.

c. The ter "you" and ''yut' refer to the entity or pern to whom ths Subpoena

is di, and al precesrs, divisions, subsidiares, aflite parerhips and joint

ventues, and includig al st formats, brads, and baner under which any of the foregoing

opete, and all dirers, offce, employee, agents and reentatives therf.

D. The ter "Cossion" refer to the Feder Trade Cosion and its

cossioner, bur diors, counel, sta and employe.

E. ''Docents'' as used herin sh mea ever orgi and ever non-idetica

coy of any origial of all mechacaly wrtt, hadwrtten tyed or pr maal,

elecnicay store dat micrfilm, micrfiche, sound rerdgs, film, photogrhs,

videota, slides, and other physica objec or tagible thgs of ever ki and descrtion

cont stred inormation, includig but not lited to, trcrpts, let, coesndence

notes, memoranda, tapes, recrd, telegr, electrnic mail, facsimes, peodcas, pamphlet,

i



brochur, circlars, adversements, leaet, reprt, research stdies, tes data workig pape,

drawigs, map, sketches, diag, bluepts, graphs, char, dies logs, mauas,

agrents, contrct, rough draf, analyses, ledger, inventories, ficial informaton, ban

rerds, recipts, boks of acunt, widergs, miutes of meegs, miut boks

relutions, assignents, computer pritouts puha order, invoices, bil ofladg, wrtt

memorada or notes of ora communcations, and any other tangible thg of whatever na.

F. The tes"relate tot" "related tot "relatig to," 4'i relaton to/' and

"concerg" shl mean mentionig, coprg, costg, incatig, debing, refec

refenig, evdencig, regarin perining to, showi discusing, connec with

memorig or involvig in any way whaever the subjec matter of the reues includg

havig a lega, fact or logica connecon, relationsp, coelation, or assoation with the

subjec mat of the reuest. A docuent may ''rlat to" or an individua or entity without

speficaly mentionig or dicusing that individual or enti by nae.

G. The te "and" and "ot' have both cojunctve and disjuctve meags.

H. The te "communcation" and "communcations" shal mea al mee,

interews, coverations, conference dicusion, corrndence, messages, telegram,

faimes, eleconic mal, magrs, telephone converations, and all oral, wrtten and

elecnic exprsions or other occce whereby thoughts, opinons, informon or data ar

trtted betee two or more pens.

1. The te "Tiansacton" sha me the acuisition of Wild Oats by Whole Foods

that oced on Augut 28, 2007.

J. The te "Geogrhic Ar" sh mea the followig metpolita ar:

i. Albuquerue, NM;
2. Bostn, MA;
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3. Boulder, CO;
4. Hinsdale, IL (suburban Chcago);

5. Evanton, IL (suburan Chcago);

6. Cleveland, OH;

7. Colorad Sprgs, CO;
8. Columbus OB
9. Denve, CO;
i o. West Harord, CI;

i 1. Henderon, NY;

12. Kaas City-Overland Par, KS;
13. La Vega, NY;
14. Los Angeles-Santa Monca-Bretwood, CA;

15. Losvlle, KY;
16. Om NE;
17. Pasaden CA;
18. Phoe, AZ;
19. Porand, ME;
20. Poran OR;
21. St. Louis, MO;

22. Santa Fe, NM;

23. Palo Alt, CA;

24. Faield County, CT;

25. Miami Beach FL;

26. Naples, FL;

27. Nasville, TN;

28. Reno, NY; and

29. Salt La City, UT.

II Instretns

i. Subt all docents includ inormation or ite in the possession of your

st emloye, ag, repesentatives other pennel, or anyoe purortg to act on your

behf; by the dae liste in Ite 5 on the Subpoena Du Tec form to:

James A Fis
Deher LLP
i 775 I Stree NW
Wasgtn, D.C. 20016

In the alteative, under FfC Rule 3.34(), i 6 C.F.R. § 3 .34(), you mu prouce an pert

inpeon an copyig of the desgned books, docents (as defied in Rule 3.34()), or

3



tagible th - or to pet inecon of the premises - at the date and tie spefied in Item

5, at the reques of Counel listed in Ite 9, on the Subpen Duce Tec form.

2. If an objecon is made to any request herin all docuents and thgs resnsive

to the reues not subject to the objecon should be produce. Simarly, if any objecon is

made to prucon ofa docuent, the portones) of that docent not subjec to the objecon

should be prduce with the portones) objeced to reed and indicaed clealy as such.

Oterse, no councation, doent, file, or thg requested should be alteed changed or

modified in any resec All councaons, docuents, and fies shl be pruc in full and

unexpurgaed for includig all atthments an enlosur either as they ar kep in your

ordar coure of buses or ored to corrpond with those reues. No cowucation,

doent, file, or thg reque should be dispsed of or destryed.

3. If you objec to any reques or otherse withold reive inforation

beuse of the claí of priviege, work prduct or oter grunds:

a. Identi the Requet for Docwents to which objecon or clai of

prviege is mae;

b. Idetify ever Docuent witheld, the author, the date of cron and all

reipients;

c. Identify al grunds for objecon or asseron of prvilege, and set fort

the fac bas for ason of the objecon or cla of prvileg;

d. Identify the inormation witheld by desption of the topic or sujec

matter, the date of the communcation and the pacipants; and

e. Identify al perons havg knowledge of any fact relatg to your clai

of privilege.
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4. Your rees should reflec all knowledge, infonnation, an docuents in your

possession, cuod, or contrl, and includes, uness othere specficaly indicaed your

counel, st employe, agen, resetatives, other pennel, or anyoe purrtg to act on

your behf.

5. Yom repons to the docuent reue should include any docuent crted,

prar or recved fr Janua 1, 2006 to the prent.

6. Any queson regag ths subpoen should be di to James A. Fishk at

202-261-3421 or Gorav Jinda at 202-261-3435.

il. Requests For Documents

Pleae prvide th followi:

i. Al docuen you have provided to the Commsion in connecon with (a) the

Traacon or any invesgaon of the Traacon; (b) FTC v. Whole Foods Market,

Inc., Civi Acton No. 1:07-CY-OI021-PLF (D.D.C. 2007); or (c) ths ma, which is In

re Whole Foods Market, Inc., FlC Docket No. 9324.

2. All docents relatg to any comuncations you have ha with the Cossion in

connecon with (a) the Traacon; (b) FTC v. Whole Food Market, Inc., Civi Acton

No.1 :07-CV-01021-PLF (D.D.C. 2007); or (c) th mat, which is In re Whole Foods

Market, Inc., FlC Docket No. 9324.

3. All docents relag to Whole Food' acquisition of Wild Oat, includig docuents

dicug the effec of the merger on you.

4. Al docuents dicusing cotion with Whole Food or Wild Oat, includg

reponse by you to a new Whle Food or Wild Oats store and respns by you to
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prce, promotions, prduct selecon, quaty, or sece at Whole Foods or Wild Oats

store.

5. All market stes, strategic plan or copettive analyses relatig to compettion in ea

Geogrhic Area, including docwents discuing maet shares.

6. All maket stues, stgic plans or competive anyses relatg to the sale of natu

an orgac pruc, includ the sale of natu and orgac prduct in your stor.

7. Al docuents relatig to your plan to increase the shelf space at your stre allocted to

natu and organc pruct, the nwnbe of natu an orc prduct sold in your

stores, or the sales of natal or organc prcts in your stores.

8. All docuents discussing your plans to renovate or ~prove your stes to sell additiona

natu an organc pruc or to open st emphasizg na and organc prct.

9. Provide docmen sucient to show, or in the alterative sumit a spd shee

showig: (a) the store name and ades of eac of your stoes seartely in each

Geogrhic Ara; and (b) for each store prvide th tota weey saes for eah wee

since Janua 1, 2006 to the CUent date.
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CERTIICATE OF SERVICE

I cerfy th I ser the forgoing Suben Duce Tec and all Attchments via

ovenght mail deliyer to:

10hn A. Buer III

Burer's Supaiet, Inc.
1 i 05 Ray Avenue

Louile, KY. 40204

Bv E-Mail:

J. Robe Robern, Es.
Fedal Trade Commsson
600 Penylvan Avenue, N.W.
Waslgt DC 20580

Matew J. Reily, Esq.
Cathe M. Mosctell, Esq.
Feder Trae Commssion
601 New Jerey Avenue, N.W.
Wasgtòn, DC 20001

Complait Counel

Dated: Ocober 14,2008

IS! James A. Fish
James A. Fishk Esq.
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. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b).16 C.F.R. § 3.34b)(1997) ,

1. TO 2. FROM
Mak Oeem
HOW's Market
3035 Eat Huntingtn Drve
Pasadena. CA 91 107

UNTED STATES OF AMRICA
FEDERA TRE COMMISSION

This subpoa reuire you to produc and peit Inspeon and copying of designa boks, docments (as
dened In Rule 3.34(b)), or tangible things. or to peit Inspeon of preis - at the dat and time speed in
Ite 5, at th reues of COunsel listed in Ite 9, in th prding desbe In Ite 6.

3. PlAE OF PRDUCN OR INSPECTON 4. MATERIA WIU. BE PRDUCED TO

Jam A. Fishki
See Attchmnt A, Par n. No.1

5. DATE AND TIME OF PROUCTION OR INSPECTON

6. SUBJCT OF PRCEEDING

November 4, 208 at 10:00 am

In th Matt of Whole Foo Market Inc., et aJ Docke No. 9324

7. MATERI TO BE PRODUED

See Attchment A, Par il

8. AOMJNISTRTIV LAW JUDG 9. COUNSEL REQUESTG SUBPOENA

Jam A. Fis Esq.
De LL
1775 I Stret NW
Wasgton DC 2002401Federal Trade Commission

Washington, D.C. 20580
DATE ISSUED SECREARS SIGNATURE

~'3liM( ~~.Ct
GENERAL INSTUCTIONS

APPEACE
Th deliver of this subpna to you by any method

pr by th Comion's Rules of Prctce is
legal servce and may subjec you to a penal .

impo by law for failure to coply.

MOTION TO UMIT OR QUASH

The Commission's Rules of Prace reuire that any
motion to limit or quah th subpena be filed win
the earller of 10 days afr servce or th time for
compliance. The Ofginal and ten çoles of the petition
must be fled with the Setary of the Federl Trae
Comission, accompanied by an affidav of servce of
the docment upon consl listed in Item 9, and upon
all other partes pr by the Rules of Prace.

TRAVEL EXPENES

lhe Commiss's Rules of Prctice rere th fe and
mileage be paid by the pa tht reuesed you
apperace. You should pret yor claim to couns
lid In Ite 9 for payent If yo ar peanentl Of
tepoly livin somewere other than the adre on
this subpoena and it would reuire exceve trvel for

you to apper, you must get prior approval fr counsel

list in Item 9.

This subpa doe not reuire appval by OMB under
the Paperk Redcton Act of 1980.

FTC Fon 7o. (re. 119n
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ATIACHNT A

DOCMES TO BE PRODUCED PURUANT TO SUBPOENA DUCES TECUM

I. Defiitions

For the puses of thes Requests for Docuents, the followin.g defitions apply:

A. The ter "Whole Foodu sh mea Whole Foods Mark~ Inc., and its

predsors, divisions, subsidiares afiates, paerhips an joint ventm, an al dito,

offce, employee, agents and reretaves therf.

B. The te "Wild Oa" shl mea Wild Oat Maket, Inc., the entity acuied by

Whole Foods on Augu 28, 2007, and its precsors, divisions susidiares, afates,

paerhips and joint ventu, and all diecrs, offce, employees, agents, an reentaves

therf.

c. The te "you" and "your" refer to the entity or pern to whom ths Suben

is diec and al precsors, divions, subsidiares, afates, parerships and joint

vetu, and includig all stor format, bra, and ban imder which any of the foregoing

opee, and al dirs, offce, employee, agents and reesentatives therf.

D. The ter "Cossion" refer to the Feder Trae Commsion and its

commsioner, burau diecrs, counl, st and employees.

E. "Docents" as used her shal mea ever ongi and ever non-identica

coy of any orgial of all meccay wntt hawntt tyed or pnted materal,

elecnicaly stred data micrfi, micrfiche, sound rerdgs, film photogrphs,

videota, slides, and oter physca objec or tagible thgs of ever kid and descrption

contag stred inforation includg but not lited to, transcr, leter corrndence,

notes, memorada taes, reords, telegrs, eleciuc mal, facimes, perodca pamphlet,
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brochur, ciar, adversements, leaets, reprt resear stes, tes data workg paper,

drwigs, maps, sketches, diagr, bluerits, grhs, ch, diares, logs, mauas,

agents, contrct, rough drft, anyses, ledge, inventones, ~cial inormation, ban

rerds, reeipts, books of acwr undertadigs, miute of meegs, miute books,

relutions, assignents, copute prtout, puha orer, invoice, bils of ladg, wrtten

memor or not of ora cowications, and any other tagible thg of whatev natu.

F. The tes "relate to," "related to:' "relatng to," "in relaton to," an

"coceg" sha mean mentionig, copring, consistig, incatig, describing, reecg,

referg, evdencig, regarin peg to, shwin, disi coec with,

memorialg or involvi in any way whatever the subjec matt of the rees, includg

havig a lega, fact or logica connecon, relationp, colation, or association with the

sujec matter of the reuest. A docuent may ''rlate to" or an individua or entity without

spficay mentionig or discusing that individua or entity by nae.

G. The tens "and" and "or" have both conjunctve and disjunctive meags.

H. The ter "communcation" and "communcations" shnl mea al meegs,

interews, converation, conferce, disions, corrndence, messages, telegr,

fales, electonic mai, magrs, telephone converation, an all oral, wrtt and

elecnic expressions or other occence whereby thoughts opinons, inormon or da ar

trantt beee two or more peons.

I. The ten "Traon" sh mea the acition of Wild Oat by Whole Foods

tht occed on Augut 28, 2007.

J. The ter "Geogrhic Ar" sh mea the followig metlita aras:

1. Albuquerue, NM;
2. Bostn, MA;
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3. Boulder, CO;
4. Hidale, IL (suburban Chcago);

5. Evan, a (suburan Chcago);
6. Cleveland, OH;
7. Colorao Sprgs, CO;
8. Columbus, OR
9. Denver, CO;
10. Wes Haror, CT;
11. Henderon, NV;
12. Kasa City-Ovland Piuk, KS;
13. La Vega, NY;
14. Los Angeles-Santa Monica-Breood, CA;

15. Louisvlle, KY;

16. Omah NE;
17. Pasad CA;
18. Phoe, AZ;
19. Portand, ME;

20. Portand, OR;

21. St Loui, MO;
22. San Fe, NM;
23. Palo Alto, CA;

24. Faield County, CT;

25. Mii Bea FL;
26. Naples, FL;

27. Nasville, TN;

28. Reno, NV; and

29. Salt Lae City, UT.

n. Instctions

1. Submi al docuents, includg inonaton or ite in the possession of your

s~ employee, agets, reentative, other perel, or anyone purorng to ac on your

behalf, by the dae liste in Item 5 on the Subpoen Duces Tec form to:

James A. Fishk
Decer LLP
1775 I Stree NW
Wasn, D.C. 20016

In the alteative, wider FTC Rule 3.34(), 16 C.F.R. § 3.34(b), you must produc and pert

inecon an copyig of the designated boks, docuents (as defied in Rule 3.34( )), or
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tagible th - or to peit inon of the premes - at th date and tie specfied in Ite

s~ at the request of Counel listed in Ite 9, on the Subena Du Tec fom.

2. If an objecon is mae to any reques her all docuen and thgs resnsive

to the rees not subjec to the objecon should be pruce. Simlarly, if any objecon is

mae to prcton of a docuent the portones) of th docent not subjec to the objecon

shuld be produce with the poones) objec to re and indicated clealy as such.

Oterse, no councation, docuen fie, or thg reueste should be alte, changed, or

modified in any re. Al councations, docuents, and files sha be prduce in fu and

unexpgat form includig al attents and encloses either as they ar kept in your

ord coe of buses or organed to corespod with those reqts. No communcation,

docuen file, or th request should be dise of or deyed.

3. If you objec to any reques or otherse withold resnsive inortion

becus of the clai of prvilege, wor prduct or other grounds:

a. Identify the Reqst fot Docuents to which objecon or cla of

priviege is .mae;

b. Identify ever Docuent withld, the author, th date of cron, an all

reients;

c. Identi all grounds for objecon or asseon of priviege, and set fort

the fa basis for aseron of the objecon or clai of prviege;

d. Identify the inormon witheld by descrpton of th toic or sujec

matter, the date of the communcation, an the pacipants; and

e. Identify all peons havig knowledge of any fact relatg to your clai

of prviege.
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4. Your rens should reflec all knowledge, infonnation, and docments in your

possesion, cutody, or contrl, and includes, uness otherse specificay indicaed, your

counsel, st employee agents, reresentatives, other peronnel, or anyone purrtg to ac on

yom behaf.

5. Your resns to the docuent reues should inclue any docuent cred,

pred or reved from Janua 1, 2006 to the prent

6. Any questions regag th subpo should be died to James A. Fishk at

202-261-3421 or Gorav Jin at 202-261-3435.

ID. Requests For Douments

Plea prvide the followig:

1. Al docuents you have prvide to th Cosson in coon with (a) the

Traon or any investigaon of the Traacon; (b) FTC v. Whole Foods Mart,

Inc., Civi Acton No. 1:07-CV-OI021-PLF (DD.C. 2007); or (c) ths matt, which is In

re Whle Foods Market, Inc., FlC Docket No. 9324.

2. All douments relatig to any communcation you have ha with the Cossion in

connecon with (a) the Traacton; (b) FTCv. Whole Foods Market, Inc., Civil Acton

No. 1:07-CV-OI021-PLF (D.D.C. 2(07); or 
(c) ths mat, which is In re Whle Foods

Market, Inc., FlC Docket No. 9324.

3. All docuents relatig to Whle Food' acuisition of Wild Oats, includg docwents

discsi the effect of the merger on you.

4. Al docuents discusg compettion with Whole Food or Wi1d Oats, includg

respnses by you to a new Whle Food or Wild Oats stoi:e and resnses by you to
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price, promotions, produc selecon, quaty, or seces at Whole Food or Wild Oats

stores.

5. All maet stes, strtegic plan or competive anyses relatig to copettion in eah

Geogrhic Area includig docuents discsing maet shes.

6. All maet studies stategic plan or competive analyses relatg to the sale ofna

an orgac product, includg the sale of natu an orgac prduc in your stor.

7. All docuents relatg to your plan to increa the shelf space at your stre alocated to

natu and orgac pruc, the number of naal and orc produ sold in your

stre, or the sales of natu or orgac pruct in your stores.

8. All docuents discusig your plan to revate or imve your stores to sell adtional

na an organc prduc or to open store emphag na and orgac pruc.

9. Prvide doents sucient to show, or in the altertive submt a sp shee

showig: (a) the stor name and addrs of each of your store separately in each

Gegraphic Area; and (b) for eah stre prvide th tota weey saes for eah week

sice Janua t, 2006 to the cut date.
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CERTIFCATE OF SERVICE

I cefy th I sered the foregoig Subpen Duce Tec and al Attchments vi
overght mail deliver to:

Mak Oeem
HOW's Maret
3035 Eat Huntin Drve
Pasaden CA 91107

Bv E-Mai:

J. Rober Robe Es.
Feder Trae Commission

60 Penylvana Avenue, N.W.

Wasgton, DC 20580

Matew J. Reiy, Es.
Cathe M. Moscate, Esq.
Fed Trae Cosson
601 New Jerey Avenue, N.W.
Washigton, DC 2001

Complat Counl

Date: Octber 13, 2008

/sJ James A. Fishk
James A. Fishk Es.
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.imofth ~..~)~ ii~';co~ ~r~~;itliavi& .,. .
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.. ':" .:" .. .. ..... . ..... ~ "." . ,...\ '.. .... 00:.. :
, , ' for th ~t, th Usät att 'and oter, eiioy. óf"th.llw, fis), ~vjde ' ',.'". ....,... . .
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, ." .

'. ,
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,prong mc~~ èX.~,otcODs~b, ~vide ~ expe ~ ~~ts ~ Dót

~pl~ of-thé,rePodet;;a1 lly entitY r$l~ by ~c ~~~~:Ot ~Ioy Of~", '.."
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th ~tt, an poyjde fudcttl ~h' ~ exPe or'~~ta~ hQ lÌ~ im'a~u~,

!lbide i, the _ Of~~,~të~e:. and (e) anYwi~~'~de~t ~o ~~ o~'. ". '. . .i.
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. ,reve the inonon'Ìl queon,. or who is ~tl emloye by the prg pa.. ..".. .
8. Discios'~r eodeal mateKl to lDY pen'd.scbe in Parph 7 of ths '. . '. .
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,- .
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, ., ',imposechlPondiCo~tn~~"'.:'.'..,'., " : '" '.' "
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EXHIBIT A-7



. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM

Guy Stakman
Prsident
Jmy's Famous Deli, In.
12711 Ventura Boulevard, Suite 40
Studio City, CA 9160

This subpoa reuire you to prouce and pennit inspon and coying of desgnate boo, documets (as
defne In Rule 3,34(b n, or tangible thngs. or to peit inson of preise. at the date and time specfi in

Item 5, at the reues of Counse listed in Ite 9, in the proing desbe In Ite 6.

UNTED STATES OF AMRICA
FEDERA TRE COIvSSION '

3. PLCE OF PRODUCN OR INSN

See Attahment A, Par II, No. 1

4. MATE WI BE PR TO
Jams A. Fishkin

5. DATE AND TIME OF PRODUCTON OR INSPECTON

6. SUBJECT OF PROCING

Novembe 5. 2008 at 10:00 am

ID the Matt ofWble Foo Ma IDe., et ai Doke No. 9324

7. MATEIA TO BE PRODUCD

See Attchment A, Pm m

8. ADMINISTRTIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPONA

James A. Fis Esq.
Deche LLP
1775 I Strt. NW
Washigtn, DC 20024Ol'Federal Trade Commission

Washington, D.C. 20580
DATE ISSUED SECREARY'S SIGNTURE~i,~~312(

GENERA INSTRCTIONS

APPEARACE

The delivery of th subpoa to you by an method
prøbe by the Commisson's Rules of Prace Is
legl sece and ma subjec you to a penalty
impos by law for failure to comply.

MOnON TO LIMIT OR QUASH

Th Comrrion's Rules of Prace reuire that any
motion to Ilnî or quas this subpa be file wiin
th earlier of 10 days afr service or the time for

compliance. The original and ten coie of the pettion

must be filed 'Nth the Sectary of 1he Federal Trae
ComrTsion, acmpanied by an afdav of seice of
th docment upo oounsellisted In It 9, and upon
all oth paes prbe by the Rules of Pra.

TRVEL EXES
lhe COmmisson's Rues of Pr reire that fee and
mileage be paid by the par th rees your

apearnce. You shld prt your dam to consel
listed in Ite 9 for pament. If you ar peianentl or
temporily livng somewere oter than th address on
this subpoena an It wod reuire exæsve trvel for
you to appear, you must get prior apro frm counsel
listed in Item 9.

This subpena do not reuire aproval by OMB under
the Paperrk Redon Ac of 1980.

FTC Fon 7o. (re. 1/97)
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ATTACHM A

DONTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECUM

I. Defions

For the puses of these Requess for Docuents, the followig defitions aply:

A. The te ''Wole Food" sh mea Whole Foods Market Inc., an its

precso, divisions, subsidiares, afliat, parhips and joint ventues, an al diectrs,

offces, employees, agents and rereentative thereof.

B. The ter ''Wild OatU shal mea Wild Oat Market, Inc., the entity acqed by

Whole Foods on Augu 28, 2007, an its precessors, division, subsidiares, affat

parerhips and joint ventues, an al dictors, offce, emloyee, agents, and repentatives

thereof.

C. The te "you" and ''yur'' refer to the enty or peon to whom ths Subpena

js diec and all precesors, divisions, subsidiares, afliate parerhips and joint

ventu, and includig all store form, brds, an baner under which any of the foregoing

opeat, and al dito, offce, employee, agents an reesentatives therf.

D. The ter "Common" refer to the Feder Trae Commsion and its

commsioner, bur diors, counel, st and emloyee.

E. "Docuents" as us herei shl mea ever origial and ever non-identica

copy of any origina of all mechancay wrtt hawrtten tyed or pr maeral,

eleconically stor da micrfilm, micrfiche, sound recordgs fis, photogrhs,

videtapes, slides, and other physica object or tagtòle thgs of ever kid an desption

contag stoed inormation, includig but not lited to, trancrpts, let, corresndence,

note, memorda taes, rerds, telegrs, electrnic mail, faimiles, perodicas, pamhlets,

1



brochur, ciar, adversements, leaets, rert, reseach stdies, tet da~ workig paper,

drwings, map, sketches, digrs, bluents, grhs, cha, diares, logs, manuals,

agents, contrct, rough draft, analyses, ledger, inventories, fiancial informtion, ban

recrd, reeipt, books of ac unerdigs, miute of meegs, minute books,

reslutons, asignents, coputer prtouts, purhase orders, invoice, bill ofladg, wrtt

memorada or notes of ora communcations, and any other tagible thg of whate nate.

F. The tes "relat to," "related to," "relatg to," ''i relaton to," an

"cocerning" sha mean mentionig, cosing, consistig, indicag, describing, reflecg,

reer evdencig, regarg, peg to, showing, discusing, connec with

memorializg or involvi in any way whatsever the subjec matter of the reuest, includg

havig a lega, fac or logica connecon, relatonsp, coelation, or asociation with the

subjec mat of the reque. A docuent may "relate to" or an individua or entity without

spificaly mentioning or discussing tht invidual or entity by name.

G. The ters "and" and "of' have both conjunctve and disjunctve meangs.

H. The ters "communcation" and "communcaons" sh mea al meegs,

interews, converations, coerces, discons, corrndence, messages, telegr,

facses, eJectrinc ma, mailgr, telephone converation, and al oraL, wrtt and

elecnic expresion or other occe whereby thoughts, opon, inormtion or da ar

trantt betee two or more peons.

I. The te '7racton" sh mea th acuisition of Wild Oats by Whole Foos

tht occued on Augut 28, 2007.

J. The te ''Geogrhic Area" shall mea the following metrpolitan area:

1. Albuqueue, NM;
2. Boston, MA;
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3. Boulder, CO;
4. Hidale, IL (suburan Chicago);

5. Evanon, IL (suurban Chicao);

6. Clevland, OH;
7. Coloro Spnngs, CO;
8. Columbus, OR
9. Denver, CO;
1 O. West Harord, CT;
11. Henn, NV;
12. Ka City-Overlad Park, K.;
13. La Vega, NY;
14. Los Angeles-Santa Monica-Brentwood, CA;

15. Louille, KY; .
16. Omaha, NE;
17. Pasaden CA;
18. Phoe AZ;
19. Portand, ME;

20. Porand, OR;
21. St. Louis, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faireld County, CT;

25. Miam Be FL;
26. Naples, FL;

27. Nasvile, TN;
28. Ren, NV; and
29. Salt Lae City, UT.

D. Instrctns
1. Submt all docuents, inludg inortion or ite in the possesion of your

staf employee, agents, reresetatives, other peonnel, or anyone puiortg to act on your

bea1~ by the dae liste in Item S on the Subpena Dues Tec form to:

James A. Fish

Deer LLP
1775 I Str NW
Washigtn, D.C. 20016

In the alteatve, under FIC Rule 3.34(), 16 C.F.R. § 3.34(), you mus pruce and pet

inon and copying of 
the desgnat boks, docuents (as defied in Rule 3.34()), or
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tagaòle thgs - or to pert inpecton of the premes - at the date and time specified in Item

S, at the reques of Counel listed in Item 9, on the Subpena Duce Tec for.

2. If an objecon is made to any reuest her all docuents an thgs responsive

to the request not subjec to the objecon should be pruced. Simarly, if any objecon is

mae to prduction of a document, th portones) of that docent not subjec to the objecon

should be pruce with the poones) objec to rected and indicaed clealy as such

Oterse, no councaton, docuent, fie, or thg reested should be alter chaged, or

modified in any re. Al councaons, docen, and files shal be prce in ful an

unexurte fonn includg al atents and ~ciosues eier as they are kep in your

ordiar coure of busess or orga to corrpod with thse reues. No communcaon

docent, fie, or thg reue should be dised of or destryed.

3. If you objec to any reqes or otherse withold resnsive inoration

becuse of the clai of prvilege, work prouct or other grmids:

a. Identify the Reqest for Doents to which objecon or clam of

pnvilege is mae;

b. Identify ever Docuent witheld, the author, the da of cration, and al

recipients;

c. Identify all grmids for objecon or aseron of prvieg, and set fort

the fact basis for asseron of the objection or clai of prviege;

d. Identify the inoron witheld by descrpton of the topic or sujec

matt, the date of the communcation and the parcipats; an

e. Identify all pens havg knwledge of any fa relati to your clai

of prviege.
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2. All docuents relatig to any councaon you have ba with the Commssion in

connecon with (a) the Traacon; (b) FTCv. Whole Food Market. Inc., Civi Acton

No. 1:07-CV-OlOil.PLF (D.n.c. 2(07); or (c) ths mat, which is In re Whole Foods

Market, Inc., FtC Docket No. 9324.

3. Al docuents relatg to Whle Foods' aci¡sition of Wild Oat includg docuents

discusing the effect of the merer on you.

4. All docuents discsig competition with Whole Foods or Wild Oats, inclug

resons by you to a new Whole Foods or Wild Oat store and resons by you to

5



prce, promotions, prduct selecon quaty, or sece at Whole Foods or Wild Oats

store.

5. All maet stues, stategic plan or copettive analyses relatig to copettion in ea

Geogrphic Ar includng doents discusing maet shar.

6. All maet stues, stgic plan or compettive analyses relati to the sale of natu

and orgc produ, inclug the sale of na and organic prduct in your stor.

7. Al docents relatig to your plan to incre the shelf space at your stoes alocated to

natu an organc pruct, the nuber of n,tu an orgac prduc sold in your

store, or the sales of nat or orgc products in your store.

8. Al docuents discu yo plan to reovat or imprve your stor to sel adtional

natu and organc prduc or to open stores emphaizi natu and orgac pruct.

9. Provide docuen suffcient to show, or in the altertive submit a sp sheet

showig: (a) the store nae an ades of each of yom stores seartely in eah

Gegrhic Ar; and (b) for each stre provide the tota weekly sales for eah wee

since Januar 1, 2006 to the cut dae.
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CERTIFICATE OF SERVICE

I ce tht I sered the foregoing Sub Duces Tec and all Attents via
overght mal deliver to;

Guy Stakman
Preidet
Jer's Famous Deli, Inc (d//a Epicu Gouret Market)
12711 Ventu Boulevad, Suite 400
Stuo City, CA 91604

By E-Mai:

J. Rober Robern, Esq.

Feder Trae Comssion
600 Penana Avenue, N.W.
Washin, DC 20580

Mattew J. Reily, Es.
Cathe M. Moscatell, Es.
Feder Trae Cossion
601 New Jerey Avenue, N.W.
Washigt DC 2001

Complait Counel

Date: Ocbe 14,2008

IS! James A. Fishk
James A. Fish, Es.
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entitled to, codetialty Undè dic Fed Th' CoiÏSson 'Ac, or añ~ règuati~, " . ..... . . .. . .
,in~ODl'orpret.c~g dOts ~ ~'~nn ofthc'Coaion~ ., ',: ':, '

.: ~ ~ as on~~Cm-ipoll~.~'4 s! ~ii~ 'd.'. ......0,0 '0 I . . . '0 '0 .-
confi~~ai m~al fQI ~sè orths~. " ",.., ."' . .

. . .
ni p~es an ajy,ti paes; in Colyg ~th,üioisÌ cl~o~q' .ts, " ': :.

. _'. _'.' '.' . .... ..'- ~ """:..' '.' . '" '0.. . "
disclosm mjts,.or ttsoovèt demads'~ ths ptg maý degrtc any, ' . " .'

....~~~i-~~.~.~d..~~~ ........
:,: ~:b~~~frmtl~~~~~,todi~Vei~~'~'~~', .:. . " ".,. . . .' ..0 .:. '.. '.. . ,"

. 4. :, '~pä~, i~ ~ondotÎ~.~~v.~ ~in ~ ~~~ sl ~Vi~.ro .Ca~ ~" . ~', , ,', : l . " '. . ..... : '. . .... .
. ' Pa å copy, C?f ths Or so ~.io ~1Û~ leach Su~ t1inlp~ ~f his, ,her, O, ~ts. ri,gts '~n. " " '...

3.

~" ,,' A,~pti9Dofconf~tialtyàliail~qnsti~~~~I)~.goofaiti~d.~ ..:, ".: :", ..

ca'~on~the~~~~:n~t~~i;'bce~'~'~'~ÎD~~PUbH~' .: :" ,
~'ard~~~sei~ii~v~~e'~~~ai'šo~~,~nStu~~~nt~ti~~~' . ':' ',' ' ,

. "

'dcIi ~'P.pb i of th!l~..
" . . .

6. .:. ~~ ~ybe de8n~'~ås ~~ÍìaI'byplacgon of ~ngto-thc.~t '
.. . .

:~~ning '~u~h ~ (in such .~er as'wil,notin~er ~th'~.~cgibi~ty tl~f)' the':

. &s~~""CONFF.ir ~kc Nå. ~?AlÒ:m- ány:~er ~roat not~ ~t. .' . ': .' . . .. ". .' . '. "
, ideties ths procg. tog~tI with, ån ~~catJQ1 of th' po~ rr 1'~ nf ~ ~t

Gonsi~'to be cmmdeti ~ri~ COnf(Ja1:hü~~ti~ ~~~~ bi elec~c
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'.

docwnrs may'~ be deign as code by placg the degntion. . . .
"C~EN Do~ NQ: 9324" or enyoter approate, notce tht id~ties th~. ,. .... .
p.rg, on the fac oftie CD.or DVD:Or other iiui 'on,whi.çh,tb tlnt is ~ce . '., ': -., .',' , " '. . " ' , .
M.ke or otherae,.~ ,CÖes of do~ts ~y be pro~ w~~the ~~ "deletè "". . ,,. .
con~ ¡mVueg mar, ~v.~ tb~ tbe eqY ~to sh ilÌ~ at the a~rl~ P04it '.;

. . . . .. . II .' '. .
" tnt poon have'~:deiet...~d,~ re tlfo. ' , .' . ~

7.' . ~:~ii.h'~~~ro(~)tI~~i.Jii~'/~ "
'.' ~OV.~~~~;iA~v;'~IiIIi'" .....,/:.d
": è_oi ~ii~i~ a¡'~ 1Uby~~lí..~,~'.\': .

, ' : , ~tatåb~~~g;prvì~sichexpe~~SUltatsar:noteøiioyeof'~", .' .

. ~~Il~Øi~,6y1l~":~~'~8i~.~w~èif."" ',., .' , " ' :" " ',' ", , ' " , :. ':" '.,,"'..,
'ha be sul?aé, to ix dots or inoratQD in eo~OJ Wid)' tbs ~, ard.. '0 . . . . .
,pr~~~~,~~~'~Ii.siai~1Ò.bdeby';' :.~.:., . . ". . " . i'. ". '0 .
ie'orths~re,~,(Ì)j~àidoterèoúr,~ior:anyc~ha~g:' ,: ':,

. . . ...',.... ...' ",0 . . . .'
., jùrSdctOD .ov~ ~y appeila ~~gs iDvålvj~g'ths' ~ (al Òt~ ~'U~' of,~. ' ' ,:" '. " -'. " , .. . ' ;', '. . ' . ,',' :." . :
. . fo tJ ~ il ~ ii an~. emiDye ofi/~.6mi), ~vJ' . ,

su pcoi ar no eii19ye öf:tJ~ æsdCnt.ot or any'etiiyèstaÌisbed by tb, : ,."

. ~ (d)~~;.~~~";~iio~'~~Ii~~
",. , ,. " .

pnXDg inclu~g .,of ~~ts, prvide such expe ,or ~ll~ts ar nót, "." .,.,... '. , ',' ' , ,', .' , , '.
empi()~ ofthe.iepode, ,01 luy en~tY esablished by ~ ~~~:OF .en~ioye of any

impiwl~l- su~ ;"~d~ ~~'ÎD ~oi wi".. . ..
ths matt, and ~VidedtueitJi ~h' si- èxpe or'~~ta~ hQ s1~ed ~:~~..~" ". .. " . '.'' "
tlbide by the te ofWs'prteve'ón: and (e) anY'wítns'~deent '!~ autl or" ,
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reved the infomtion'Qi queon,t or who is prtl employe by tÌ Prducig Par.. . . . \ .
8. ~sciosu.,or codetial måGl to ~y ~~, ~Qe in Pagrh 7 of.th' ,. . . .

, ~~aH ~onr~r~~'~ ~fth~çm anp~n~ O~1bS'~g, ~ ,

~yap~fr~'an"fornoot~p_Whaisver,pIVidelKWev, ~th '. ,',' ,,',. /. . . . . :. '.."0 . .' _,". .' . '0 . ." .
, ' " ,',',' Comrm$Son may~ s.l?ec ~ ta~ appnll ste to'~e tl,codc~~ty of ' ",'

, ..,' "~uch mateali ~ or'~sCi~ ~dc~teaí ~'itVi~ by its~ës of~CC~ ,','
, ' , . . ' , , . ' ...., .: ' " - ' , , .,,' ,," "

',. . Secons '6(1) 'å'2i of die Fed 't Cosso: Ac or any other i~pl obligålOD. ,: ".. t. . .: '. ..0.. ~ . . .
,0: .

'0 '0. '0 .0 ;. . 00 . ..... ." .
im'up( the C~~~~:. ',:' , ."." , , , ,. :.

9. Ill1b c~~Uhat'ány c.tR~~~ ii~~~s ~~ca ~~~pi~g, ~ti~, ~bi,t, ,

M~~m.Or¡,'~tnwi~~ii~~~'~" .
'si'belO~~~~~~:¡~'~~"lialii!C~In':':'. '.. " .

,

..;;. ' , ' ',' ,:Clèi. To,tb,,~tçt di~t suclpnater was,orginilylùbmittby a tJ pm..tb :'" .' '... . .' ',' ., . "o " . . '.' ," , . .' . ," , . .
, , , :" "par ~iadi, ~'ir1mail in its_ 'Bi iiaiçl notify ,the. 8U~tt óf 8~',' '.','.'. . ...... - . .... :. '. . .' . ~ .' .: '. .~

.. ',ih~lusiOQ. Ço~ti~ ~a1,~ia~ ~:tÌpaPe~~al COtiii.~ tb ~a~ in CC

~1I~~~lI~vc~ i~,.pidi:ÙiOc~.~., , ,
su~ pa ÌnY~ ~,si to'pès, or entitic;s who may æteive :Onfdeti~. " , ", ' ..

~téaI put, to Parhs 7ar~. Uix:oc af~ fiItg àÍy pa cotaning " ','

cOndential ~ai, th,~g p~ 'sh li øn th public re a dup~~te.ëoy of

, '. the pap that ~ tlot'æ~ ~dc inte. Furer, if th prteo!l'foi any ~ , ", .
. '. 'matii ,ex~ns, a pa'myfie on the Public 'reo~a duliCa copy'~lich also'

con~ ~foiiY,~ii~a1.

io~' H coUD~l plans ~:ill~ -i~to'cVidece aUhc,heang ~y do~t or ~pt' .' ". ,
contang condential ma~a1 pr~ Qy anth par or by a th pa, they shal

4



.... .

provide adce noce to the ~er pa or tI ~ ~or p1' òf allowng tb~,

'pa to se an or th ~ do~t or~pt ~ grte ~ Caro ~t.~, "'. . .
that par ~es in ~ ,tI for th. dot Or ~pt ~ p8r shan ñ1 " -,

, ,
an~monn \\tb th.A~tive'la~iudgewitbn S days áfitIeye :. ',., .. . .. . . .' . ". '.. , ,
suni Uni1 su im.. th ~4WJ~ aiea ~ iidi.ii( . . .:: . . '.
1rpt sha be' ~ in ~ ~t itthe lÎtio~ fc?'¡'. ~tiä :: .,':, ,.,,'" . '. . .:. . . . ',': '...... . ':..,
die4tall~and'~pts'sbaI)"~.p~~ftb'PUbiit~~'in,~. :"..: '.....,' " : :", ,.' '" . :'. ' , " ',.: . ,:' '.';',',,' , " ' ...,.
'~lQitia,gradu1i~~~~'~~,dot"ca'~pt~dithCbnfide~aJ,' .' ': ','~", . .:...,:' ':

. . ~dc~.mYbcpi~~';~p:~',: :'.' . ..' . ". . '::
. 11. 'If~~ø=~á~~m~~~II~~~_J'" ....
, ,diiOS,ofcodetiai~su~e4'byanotbeipa'or~pa, ti~.PiCDt;; : ..:', , ,_. . . .. . . .......:. . ..... .... . '.. : '. .

ofih.disCOVeræquesh~lpmpiiý~,i.esubm~o'rePtof'su,reUé ,.......' , ,.':' " ,,', ", '" ...' ,

u,.~~is~~~~ll.~~ii~~~;;,... .,:...... d;., , r' :. . . .'. .' -.: '.' ..' :. . .' '. _. '. :. . _. . ..

.Wrtiii 8i be ~~~ by' ~ subnÌ~ at Íea 10 :~~ntSs day,,beOÍ ~ön;,~d ,,: :'". ',' ,::' , .

sJ~~*.eøci~~~~ii~cMI~.iJ;.~~ :..... '.., '.. '.
. . . . . '. ..' . '. . . : . ~ . ,. .. " '. .. . . .

subÏ o~~ts rights ~de., NotbghèÌ1 sI~, be coDstied,~ teing the ': . . . 't' .

. ';.

repient:of the diver.ieuè. or anyo tls CÐV~,by this Or'tÒ chåenp, or. ., : . . . "':., ': . : .... .
, . aW ~yoi'reDn ~P: of èÖdeti;. ii; to subject'~Jf.o ~y

. .', '.

peÌieS fotno-cpliai with my Sth on; at to ~k any reef rr tJ AdJÚstve ;:.. ........ '. .... ....
Law J~ or tb'~ss~. nie.repi~t ot the di~v~ riue shal ~~.op~,~,' ,. '. .
sub~~ti efor.tò '~g th ct~ióSu of toiUdeti'~a1: In aØti, , . ' "

nothg h=ïn ~liaili~t ~ çp~~ Ofi~rie 4.li(e) ,of'.tb'toin~ar's Rties of .

"

. ..', ,

1.
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, ,
Pmtice~ 16 Cl §' 4.11(e). to discover,a:ucts ÍJ anQthpig that àr di to .

the 'Comiqion. ,

12., ,. At the ti that any ~tat Cn othef'pn ie to ns col ii the, .
.,

.... ..

P~'åtOD ,or ~.tKtbs acon Co p~paton ~ã th ac~n~' si-b pè $b~.. :. '. ." . .' .: i.. . '... . - ,"
re,to counsei al copies of dOt' or'poon,thf deipateÇOdctïäi that'8I in

ii~~supe~wi~~~~.4r~~~ .
co~~iW nd_. .~ At ~~ias~~ ~ftls P~~~~iiClud~g'ih e~~" " ', , . , , ', ,

" ,
. "'0

ofjacci~ ~~ew, th ~ sba ~ ~ti ¿btanein ~s ~ti~ to tl .. '" .' . "0 ..... .... .
, '

. '. .

, ,
.. , .: ~1m~~ pr~dc'h~wc~.~:ih~ ~sion~s obJj~~ to~.d~~, .',.

. "sh be 'go~~ed by.th prvi~~f,R~~4.12,Ðfit R~es of:P~ 16 ~ § 4:1'2.

" i~.:' .:1b~~~erPn~~'~SCiQ~~f~~~n~~~ts'pr~~" ,~:'. . . '. .'. ,

, ." ,. ., I
,Pat ~fN~ in .di~~ tbat'i,~ ~bjcctö a~lai of pii~Ke'WjU nò ~ ~ to,be!l . ,.' . ., '. '. . .
wai~r of aD prep'to wli th piog Pat' wo~d bave be 'enÍitled,bad the '. . . " ." . '" . . .
. ~t ~uc~'Órdisc~,.n~ ~~~vi~ti~'~g P~'cXeise. . . . -,' .. '.' '. .'.:' '. '. " .
, '~o~~Je C? tò ~ its pivi.., In ~ev~ of~ invc.itëni.~On ~ "

. .o'

"

" 9iiqs~. the pa cl*un~ in,~~~ sÏaiî ~~YDOti'~y p~'tb reved th. ,,:', ','". . . .' . . . ."0 ..... .
n'ó~On ~f th clii an ~ ba~s ror it. ~ beg $0 lÏotied ~e reching Pa ~~t

~~~tu tJ~ s~~ ~o~on~' aad ~'~ies'ofi~,~,piy,~ot'~'~'4isc~'~c': 0" . "
,

inforon unles the ~~ is ~oi~ ~ ~t, iiq prViege aPlies to the inoron. '

NOtlg in th Or pnpp'å:~naon ci th çJaí of pri~Jege or ~f ieab~ ' ' ,.. . . '. I . . .
in prg prviege if chaenge.. '

I ' .
..
I
,
I
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14. The prsions.of ths Prtcv. 0i~ infar as ,they æstrct-he coUBcaon

~d us of codeal dìscve ,mateal. shall. without wrttn pesson of th. ". .' '.'
.' .hbmitl-o fucr ~ of thanSsiOD, co~ue tb be b~g af the coiUs~n :'. " , '.' , . ", i : '. " . ,
oftlp~ng. , , , , "..,", .

By tl Co~SSOl
. ~

.; (

:' '').:' ~' Dona~ì's~:ciar

,..', s.ea", to '.
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EXHIBIT A-a



. SUBPoeNA DUCES TECUM
Issued Pursuant to Rule 3.34(b)1 18 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM
King Ranch Maket
1510 N. Eate Avenue
La Vega, NV 89101 UNED STATES OF AMERICA

FEDERA TRE COMMISSION

This subpa reire you to pruce and peit inspon and coIng of designated boks. docmets (as
defned in Rule 3.34(b)). or tangible things - or to peit Inspecn of preis - at the da and ti speed in
Item 5, at the reuet of Counsel liste in Item 9, in th pring descrbe In Item 6.

3. PlCE OF PRODUCTlN OR INSPECTON

See Attahment A, Par U. No. 1

4. MATERIA WILL BE PRODUCED TO

James A. Fishkin

5. DATE AND DE OF PRODUCTON OR INSPECON

6. SUBJECT OF PROCEEDING

November 6,2008 at 10:00 am

In th Matt ofWble Foo Maret In.. et a1 Doke No. 9324

7. MAlEAL TO BE PRODUED

See Atthment A. Par il

8. ADINISTTI LAW JUDGE g. COUNSEl REQUESTIG SUBPOENA

Jam A. Fis Esq.
Dehe LL
i TTS I Stret NW

Federal Trade Commission Wasgt DC 2006-2401
Washington, D.C. 20580DA~3¡:iOg~iW-

GENERA INSTRUCTONS

APPEANCE

The dellver of this subpena to yo by an meod
prbe by the Comm's Rule of Prati is
legal serv an may subjec you to a penal
Impose by law for falure to comply.

MOTION TO LIMIT OR QUAH

The Commission's Rules of Practce reuire that any
motion to limit or qua this subpona be tiled withIn
the eaier of 10 days afr service or the time for
copliance. The orginal an te coies of the petition
must be filed wi the Seta of the Feerl Trade
Comissio, acmpanied by an afavi fA sece of
the docmen upon counse Hsted In Item 9, and upon
all other part prebe by th Rules of Pra.

TRVEL EXENSES

The Commission's Rules of Prctice reuire th fees and

mieage be pad by the par that reue your
apperance You should prt your claim to consl
lisd In Ite 9 for payment If you are peranently or

temporarily livng some other th the addre on
this supoea and it wold reuire exceive trel for
you to appear. you must get pri apprl frm consel
list in Item 9.

ThIs subpena do not reqire approl by OMB unde
the Paperwor Reductn Ac of 1980.

FTC Form 70-8 (re. 119 .
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A1TACHMNT A

DOCUS TO BE PRODUrED PURUAN TO SUBPOENA DUCES TECUM

I. Defins

For the puses of thes Requests for Docmnents, the followig defitions aply:

A. The te "Whole Food" shal mea Whole Foods Maret, Inc., and its

precsors, division, susidies, afiates, parerps an joint ventu, and al diectrs,

offce, employee agents and reentatives therf.

B. The te ''Wild Oats" shal mea Wild Oat Maket Inc., the entity acui by

Whole Foods on Augut 28, 2007, and its predsso, divisions, susidiares, affliate

parers and joint ventues and al diecrs, offce, emloye, agents, and repentatives

thereof.

C. The ter "you" and ''youf' refer to the entity or peon to whom ths Suben

is dieced, and all preceso, divisions, subsidiares, aflia, parerhips and joint

venes, and includig al sto formts, brands, and baner under which any of the foregog

operte, and all dirrs, offce, employe, agents and reentatives therf.

D. The ters ''Commion" refe to the Federal Trae Commssion and its

commssioner, bur di counel, st and employe,

E. "Docents" as us her sh mea ever orgial and ever non-idetical

co of any orgial of all meccay wrtten handwntt tyed or pri maal,

electnicay store data micrfi, micrfiche, sound rerdigs, fis, photogrhs,

videotaes, slide, and other physica object or tangible thgs of ever ki and desption

contaig stre inoimation, includg but not limte to. trpt. let, corresndece

notes, memoranda, tapes, recrds, telegr, elecnic mail, facsimles, peodica, pamphlet,

1



.

brochme, cilar, advertsements, leaet, reprts, reseah studies, tes data working papers,

drwi, maps, skethes, diagram, bluepnnts, graphs, cha, diares, logs, maua,

agrents, contrac, rough drft, analyses, ledger, inventoes, fiancial inonnaton ban

reord, re, boks of account, undigs, miute of meegs, miute books,

relution, asgnents, coputer pritouts purcha orrs, invoice, bils of ladg, wrtt
memorada or notes of ora communcations, and any other tagible thg ofwhatcver na.

F. The te '"relate to," 'l'lated to," ''rlatg to," ''in relation to," and

"cocerg" shal mean mentionig, coprisin consstig, indica desbing, reflecg,

referg, evdencig, regarg, perni to, showi discusig, connec with

memorialzig or involvig in any way whaever the sujec matt of the reques including

havig a lega, fa or logica connecon, relationsp, corrlation, or asocation with the

subjec mat of the reues. A docuent may "relat to" or an invidua or entity withut

speficaly mentionig or discusing that individul or entity by name.

G. The te "and" and "or" have both conjunctve and disjunctve meags.

H. The tes "communcation" and "comuncations" shl mea all meegs,

interew, converons, coerence, discusions, corresndence, mesge, telegr,

faimiles, elecnic ma, mailgr, telephone conversatons, and al'oral, wrtt and

elecnic expressions or other occce whereby thoughts, opons, inormon or da ar

trtted betee two or more pens.

I. The te "Tracton" sha mea the acsition of Wild Oat by Whole Foods

that occued on Augut 28, 2007.

1. The te "Geogrhic A.' shall mea th followi metpolita ar:

1. Albuquere, NM;
2. Boston, MA

2



3. Boulde, CO;
4. Hinsde, IL ($uburan Chcago);

5. Evaon, IL (-luran Chicago);
6. Cleveland, OH;

7. Colorao Sprijgs, CO;

8. Columbus, OH
9. Denve, CO;
10. WestHaror~ Cl;
i 1. Hendern, NY;

12. Kanas City-Overland Par KS;

13. La Vega, NV;
14. Los Angeles-Santa Monca-Bretwd, CA;
15. Louisvlle, KY;

16. Om NE;
17. Pasen CA;
18. Phoen AZ;
19. Porand, ME;
20. Portand, OR;

21. Sl Louis, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, CT;

25. Mi Beah, Fr;
26. Naples, FL;

27. Nashvie, TN;

28. Reno, NV; and

29. Salt Lae City; UT.

n. Instctons

i. Submit al docuents" in~udg inormation or ite in the posseson of your

staff emloyees, agents, representa'fes, other peronnel, or anyone pug to ac on you

beh by th dae liste in Item 5 onithe Suben Duce Tec fonn to:

James A. Fish

Deher LLP
1775 I Str NW
Washigt D.C. 20016

In the alteative, uner FTC Rule 3.34(), 16 C.F.R. § 3.34(b), you must produ and pert

inecon and copyig oftbe desgned books, docuents (as defied in Rule 3.34(b)), or

3



tagible thgs - or to pert inon of the prems~ - at the date and time specfied in Item

5, at the reqest of Counselist in Ite 9, on the Subpoe Duces Tecu for.

2. If an objection is made to any reqest herei al docuents an thngs resonsve

to the reuet not subjec to the objecon should be produc. Simarly, if any objecion is

made to prducon of a docent, the poon(s) of tht docuent not sujec to the objecon

should be produc wi the portones) objeced to rected and indica clealy as su

Otere, no communcaon docuent, file, or thg rees should be alteed chage, or

modfied in any re. Al communcaons, docuents, and fies sh be prduce in fu and

unexurgate form, including al athments and enlosu either as they ar kep in your

or cour of business or organ to coirnd with those reuests. No councaon,

doent, file, or thg reqes should be dispse of or detryed

3. If you objec to any reques or otheise withold reponsive inormtion

beus of the clai of prviege, work proct or other grun:

a. Identi the Request for Docuents to which objecon or clai of

pnviege is mae;

b. Iden ever Docuen witheld, the auor, the date of creaon an all

repients;

c. Ide al grWlds for objecton or asseron of pnvilege, and set fort

the factual bas fo ason of the objecon or clai of prvilege;

d. Identi the üition witheld by desption of the toic or sujec

matter, th da of the councaoil and th parcipants; an

e. Identify al pe havig knowledge of any facts relatg to your clai

of prvilege.

4



4. Your resnses should reflec all knowledge, information, an docuents in your

possession, cutoy, or contrl; an includes, unes otherse spficaly indicated your

counel, st employee, agents, reptatives other pennel, or anyoe purorg to ac on

your behalf.

S. Your resnse to the document reuet should include any docuent crted,

prared or recved frm Jan 1, 2006 to the prt.
6. Any queations regag ths subp should be died to James A. Fishk at

202-261-3421 or Oorav Jin at 202-261-3435.

m. Reques For Documents

Pleae prvide the followig:

1. Al docuents you have prvided to the Commsson in connecon with (a) the

Traon or any investigation of the Traacton; (b) FTC v. Whle Foods Marke,

Inc., Civil Acton No.1 :07-c-oI021-PLF (D.D.C. 2007); or (c) ths ma, which is In

re Whole Food Mart, Inc., FTC Docket No. 9324.

2. Al docuents relatig to any communcation you have ba with the Commsion in

connecon with (a) the Tranacton; (b) FTC v. Whole Foods Marlrt, Inc., Civil Acton

No.1 :07-CV-OI021-PLF (D.D.C. 2007); or (c) ths matter, which is In re Whole Food

Market, Inc., FlCDocketNo. 9324.

3. All docuents relatig to Whole Food' acuisition of Wild Oat includig documents

discg the efect of the mer on you.

4. All docuents discsi copettion with Whole Foods or Wild Oats, including

respes by you to a new Whole Foods or Wild Oat store and resones by you to

5



pnce, promotions, product selecon, quality, or sece at Whole Foo or Wild Oats

stores.

s. All mmket studies, statgic plan or compettive anyses relatg to co pettion in each

Gegrhic ~ includg docuents discusin maret shares.

6. AU maret studies, strgic plan or compettie anyses relatg to the sae of natual

and orgc product, includ the sae of natu an orgac product. your stor.

7. All docuents relati to your plan to incre the shelf space at your s res allocaed to

natu and organc produtt, the number of natu and orc pruct sold in your

stor, or the sales of natu or orgac prduc in your stores.

8. Al docents dicusing your plan to renovate or imprve your store sell adtiona

nat and organc pro or to op stor emba.ctiiJng na an 0 gmc prducts.

9. Provide doumen sucient to show, or in the alterve submt a shee

showing: (a) the store nae an ades of ea of your stores searl in eah

Geogrhic Area; and (b) for eah store provide the tota weekly sales fo eac week

since Janua 1, 2006 to the CUent dat.

6



CERTICATE OF SERVICE

I cefy tht I sered the foregoing Subpoe Duces Tec and all Att hments via
overght mai deliver to:

Ki Rach Market
1570 N. Eaer Ave.
Las Vega, NY 89101

Bv E-Mail:

J. Robe Roberon Esq.
Feder Trade Commssion

600 Pemylvaa Ayenue, N.W.

Wasgton DC 20580

Mattew J. Reily, Esq.
Cathe M. Moscatell, Es.
Feder Trade Cossion
601 New Jery Avenue N.W.

Wasgtn, DC 2001

Coplait Counel

Dated: Octber is, 2008

IS! James A. Fis

James A. Fish Esq.
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7~ .. Co~~~I¡~~onto:~.)1I~~~~ ...... "
. ~Ovdu~.~~-id.~..~~~tI '.;'
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" ,
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(rßEitlø ~,:p~¡Ø by:th pa. '1hG-t.~uøsted' yøor'

iapp¥ràhèê,YQushOukf.ptéentyóúf. ö1äfinto:oQijsáf
listed In: Itøm 9 'fòr: p~yme,nt. IfYt)Q are pennán.,ntIY'or
temporarily liVn~tsomeere othØtthanthe.adress:on
this subpOëriá,and:jtw.Q~ld:reqúi~èxæs$lØ:trßI for,
yØ,U :to::~p'pør;: .Y.ØQ tTù$H1Øt: PtiQr~p.PrQvtll'frn1 c¡ur1
listed in :Item 9, .

th¡$$ubpqøn~ ~"nQt:r~tiírøäppt~1 ~y:Ö.M$ ~)nd~r
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At1At:iIE11T:.A
i

i.PR~~i.:KNTS .TO~E: PRODUC~D:PUUÁlYlTa~t!POENADUC~~.:~ECUM:

"

. i~ UetitioIls:

:PQttie R:~tpQsespf:th~s-çRe."p~st for, UQc.litnts" th~ fòlJòwlng definitiollS apply.:

A' ,
rye:tem.','Whóie:FQods.rt.$hi=meaWIle :pöOds Måtket Ine~~an(Üts

. prew~sots; diisíØhs~ siib$kûàñ~, iûliates; p.aretš~J'$..äna Joint: veítQS~ Jlnd:3U::dt~ctt.)

offêersPmnióvb .agents ard rl"téètïtàtIVeStheie6£:, _A"l "'.:: ". . . -r:

:B, t4øJd:4~'WJld~~lsháll:mean Wil:Öat:Mâtkêts~ lrç;,~ ,thø.:øtity ~AAtd~J~Y
"

~ole FOos onlA:ugut :2!l,:2007:, and its.presso1';. divisioßS;subSidianS1 aflíate~

p-aTterhipsañ:iømi venl.ës, änd alI di.Øtbts~ ()tñte~ ei.,)øYè~røRøtb;" -id:r.ëpr:~sent~v.es

thçr~f;: "
ç; T~~temi$:''YQu~l:and.''YQW''tefertQ tn'e wtityol'pëSou tö whom tI$SubpOena

is direc, 'an9 llll., precessors,: divions,. subsidiares., .:affiatea,:parerhips .andjoirt

vertues,nndhi(¡luding aU $to:r fo1lRts,bralqs, anh~,undêt whí~hany øfthe tore.$ø.mg

opere~ .an.~r4liecQra,qffce,eqpioy~s.;.agtntsandr~eQtatiyes th~eot: '

D~T1e:.te.t ~~'li$s¡øri..f:rett:ts tø th~ ptdral 'ttae. Gpll$Sl(matcl ja

~inissjoIlers, .~tau dìreQrs CQun~i, .~t~ and eiPInYec;:

E. ''toqíentš~~..as:.u~bçreb $haILmea eyr; øntW~ and øve.rY.'iion~ideAtical

C(py Qfanyori~i::ofii mechancaly.wrtten. titld.wrttty4 ør,prited:måterm,

èl~ ., \::a11stOrec:ÏdäU1' ,iniëtófilin :incrñc'he..:S6 '.d tooordlr0c:: , fiïin" ,p. hotó~p.hs... ni, Y:.. . "i ,,',. ..., , .. .., ... un... . . cr~ ,.~ ,', . , O"~ ',' ,

Yí4ec)tapes. slid~~ :a.Q otlt( p!iysiça.Ql)ectQ! taiigiöle :tbiigsoftWel ki48P4descrptinn

,ëotitagstÓte,iïfotmát10ri inc1tingbutnotlimlteto;'traièrlpt, le., eoesndence~

nøtesmenöfardirta.s :rtds tel," ., ,. ..eleCliictnail fåëšimles":'ödícitš: ,...àm.nhløts,".,..."'.".,.':,)...,~.,' ......,.....~.,.,... ..,..,' .......".l ",..'.. ..,~, ,., ,p.,;t.'.'
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:bI()çh~~ c:irÇ.u~an) :a4v~rtisçme.nts~ i~n.çt$i J~tt~ i'e$earch $ii(:a~tCšdåtåw.òrk¡ng:papers~

drawin&S;maps,¡sketche~t.,dìagram,bl\lepii~,grapns, ~s.~ dia.~~h ~()Kt!; nianaak,

:~gr~ents)"to4trcis,.tQ'ughdiaft$.~ an¥SØ$~ led$~? iiiventorîè~, .ficial inoitatob~db.ân

:realI;ds,recQptsrl bqQ~ ofaç~t) uirler~4m$s, ,i:mi;t~:øf m.~tfgs; nlJÍ1lltÇ:b.P,Q~

fêsölutiøn.s., a$fietts, cøm1?4tØq:irltQut,)))itthasc: order,: hivoi~~biti:s QflooIn& 'written

mei()tadi()riiriesotoralçqnuUnic.a:t:L)l1s;: au4 any. othèt~Øble ~of'whiiver nahte;

P. 'Iê tes ~i¡eiätetó~~":''felated tò/' ,i(relatig..tò/ì'4iri :te1å.on. tò~~,. :and

~~ëØn(:nr.g;'Sh~1l m,~n ït~tlQ:nt-Ag,tQmlri$ì:g,.cøïii$ijn.g~ bidicatigr. descrbin t~~~

tëterir&evdeAcilt.têgatIr~ .perlÙnlig:to~showi~g~:discussihg~ Coimecte with~.

:tnetöriílWig 1 mvo.1Yí~in~y:wäy-:whatev~ the:$Uj~tttu~ttCr:år.thér:êqestúitIudlrt~.:

llii,\'Ìiig a legaI~ f~ctUal ót,lògièâ coIiecön; teíåti()nShip~ có.tdätiöi' Or .a.~Sóciaton with the

Rûbøtl:matt~tølthe.fAU,~t" AqQçut~t may '(1'el~të,ta;"'Qt an"ingividua1: Qtcmtywith.Q~t

spefically nien~ó.ring:.òtdiscussingthtiridividriai or CiiiIty:b)'häre.

G;:tpê t~s ~'and'länd '.$øt'- haye bQtI :ëQrijimctiye imd:dìsjunctlvemetmgs.

H. 'e tën "oo.füniCiful'and:'~ComrUIlcati():r~' ~~llme;'aU~een~,

intendtW$, cony~RaûøQ$,'.C()nf~eices,it$tlsiQn$~ëØrtøspønd.c.nçe;ine$$age$~, telegrs,. . ..
faëšes,: elëëttnic.tiiai, IIlïgr"téi~hòne conversations; and aU Qral~ writteilan4.

'I ct.. ,'" :.. " ..i.e ",.., en 'b' 'b 'th...': ,'*ts', .. ~..; n" fl . tiòn ordaa aree. e :, .lllt ex:~lOJlsQr v!,r ~.. ~ w ereYQu~A, aP..UAQAlS, U,lOi:~" . '... ,. "

ttMSn1tted betteê two Óriiòtépêtriš..

I ~e tenn''Tranacioh'' sháilin~an:th:e:llQ.quísitjQn of Wild Öât~rbyWh()lê Foøs

,:th oCCUd:0I¡AugUst:28, 2007.

tTÏe-t. .'~nëò .:: hie ..t:... a'"",i,..:'ilm, ..1;..~':11:' : ';.' ",........W 'lta . et", "tr. .Y." ~p... . AlC, i)J4.... e.. l,uv.iOJ. owigme Qpo i af .as

1;
2~

,AJlluql1e.ll~' :NM;:
. BostOil:MA;.:

i,



3::
4,:'.'

5j,'

61-

7i'

8. ...: :~:

:9)

19o,

1t,
1"..'~~.,

:ii;.
14.
i5~
l~.
lV..:
iS:;
19;.

2().
2l,.
22.
23;
24"
'2$.,

~~,
21.
2S:.

2.9..

U:. . Iiistructions.:

Boulder CO,... ..... .l. . ",
Hinsçhi1f~;)l. :(Stbuiaii Chiçagq);
Evanston, It .(suburbai:C~ÇtgO);
Clevei:' .. d" . OM.''. ..' au .~.... ...;'
Colør Sptigs, CÖ;
Columbus 'ÖR'" ,. ... ,.... .,..' l." ..
Denver,: CO;:. ,

'W"e'liH.är.. ;Lr...-- C"T'": . ~~, ' .,': J;v..~~.: " s:

,Henderson' J~V', . . " :~. . ."

:Ka~nS.City"overan(l'Par~. 'Kß;
''i'_nV__ali. NV....:., '~ ,-.0-" .'. ,.
,LOs Ansêles.;Sant8 Monìca..BretwooG;.' C:A;:

:toúisVíi~~KY;.
. Otá, NB¡.
';P~a.~ll :C.A;

'Ph '.' J¡.''' ::, oenx~'r.i:

. Portand,ME;
.Pòttaid,: OR;
St;LøqjsyMO;
ßänta,Pc) NM~
Palö Àltó,,'CA;
:"F'" 'rf': ':"d' ß~,' . tv "1"at ,øi' ~iUn,,;,:;~: ;

MiamiBeah . Ft. ,.., .. .. . . . . ....." ,

:Napl~~,:fL;. :
N" "'h~;:-U . '~P.N.as V1U~~ i: !:

RëtiØ;,,:N\;: ,túd.

S:alt :ljtC¡iy; lJT:~

1, ,'$pbmit. ~)dQe.u:entG)lnti1)dj~:g iïïPrïaU9:n or Jtetamth~. pn$$øs~iøn,of yøü.t

stáf empÏöYeël,agents, repte.~ittátiV.ëS, øther peronnel, or'ätyonc;putrtgtö. acton your

bebal bythed~tø1ite.: m:lt~m $ onthes.\i~~ii:PuCØ :t~fo.im:" tø.~

iáfes: A.Fishkin

l~~;;~~.NW
~ashipgt9JkD;C. iO()16

hitÍë altertiv~~ÜJdet FTC Rülé3~34()~ 1:6C.F.lt § 3.34), you thfptócûè ard permit

¡"'~ '!. r nfli 4esgrbilæ, .lei (.. ileiÍh )ui~J4j); or

'3



: tagihle.:thgš:-ib.t'tp ~t i~~ttQI9fthø. .ptøIlØ$ -,~ t1ø.øatt?: ,anthti;ø:~éçi.fit-.jtii Itë.m,

5, iit tber~est ~f.CounselliSted in Item 9,ontle:SUbpoena D~~esTecwn: :f.oim.

2; if:an'øbjêctiQIl:is mae tl), any. r~e.t her :a1t doøi~ntsáGd thngS rcspofiS~y.e

I() tit:r~v~str¡ot.suject:otpaóbj~ti()Q sha-apnept'uçe(L $iiniJsrly, ifJWY ()bjaçon~

: dtù ~hHtr, nHof:a:(f '.eìt :the dór H.C, )- "'fthH t d .. . ",t ,-6, .. : t .. ø;øct tó th..ob, :,eco. :ma ,e :l''~C P H H.... "cu.,. '- ....P ,. Qn,s 0 Ha QCen~ nQ SU!l, ,. ,.. e H' .n

shouId be prod'Qae:withØiø Jlrlon(s-)qbj~ë4:toT~ct~dan:itidicae4 clèl:lN :as$uøb.

O~iierse, nò' coririlCatbÜ, doctnent i'Îè; or thmg:teqUèSted shQ,uldbe.:altete.; chàn~ :or

rt6d.ítì~4måny ~p~tÌ. All~n.l1lû#øn$~: d~~tsi 8ld ß1C$ Sb~L. 'b~ pr()d~ 'hi.tQlMø. '.- . ..' .. .......
:UtêXpUrgated:,foi,.iridUdmg::aJlätlàclcfts: and: etè1oSéS eithet::.äS they':áre."kêpUnYóüt:

.ørdí toUIe ~flnbiéSSnt o,ganízedj'o: t(;re~poi)4 withthsc:.requests, ~()'ÇpnuiiCao.ii,

dqcuenf;:file, or tbirigrëqùesoo shoUId be dlspsèdofótdestroyed.:

. ": .. '.. .'. .,.. .. ~. iï .3~ If:YoU obJ~.tøljyteue$t,öt Qth~$Ç witbQld.t~PQRSJYê, :Q.rmatjon

becu8enftbe cllUm ofpriVilegè;.wôrk:ptotict,or:othetgrölids:

a.' ldentifytheReque$t fOf Dn'tUtnéitsto which (ibJeciÖ1,(jrclälmøf

priýíleg~ iSmâde;

b-:: ldcmtify~ytt ~~tWitbe.14,tbta.l1th.();t.t:dateof cttAtjpn;.andall'

reeìpìetits;,

c.: Jdeutitya)lgmunds:røt øb,jè.G()tlQt lSs~on:ofllriYitegCft :an setfurt

the faetualb8šisfur assèrø.n'òfthe'objpëri or. ëlåiin ofpiivilège.;

d~ ldeitify',theúdbnntiøu.:willëldby. desertio:n:.ofthetop'ic.o.r subject:

:matter, the.,diif.,ófthë :CóInuncâòI4ånd:th:e"parclpànts~ 'ard,

e.:: l"r......tt.fy.:.all..er . '. )."':v' .'ki' ,",Ied' ,f...' .,c,',,..:.: :e~f;¡:' :l'd: ut c1aii. en ..p .Oll lQ! .,8 ow; .ge 0 any,..aylo r,. ~:4g. 0 yo " ' . . ,.

of riVil~ø:e..... p. '... .0..

4



4~ Y1l; :fesp;ts~:s4oll~ir~necfa1rkn9Wi:e4gt~ jRf()rrm~ti~i;~: an4dQcunent~in yql,

, : 'se': 'Y'i1'itòdv . It:: 'ttol 'and" êIudes: uril". .": th.... .:" ..1ln..... .d" t~" , ,,p.s . ssl( n, C .,:.n o. oon, .. ,." ",. Ul., .. . 'l" , . e.ss;Q . fWl$~ ~, ca. y. m, .1Çt. ~y.ur

.ÇCtie,l, staf: :~p:ipy~~age.nt):.:ne.tuti~~ ot(f1"pe-rnn~l;, .Of"arYQ1~.p\1l'mtig tÇJ a.ct 9ß:

y~fut-hebalf.

5. Y#nir~:tQ' :tedo.(l!l~t,r~l,øst'~llouidi;nçlude,cmydøt\mtnt aJ~~

:prq,ated otieêcyed J'ioih Januari,200 töthepršëïL

ø~ ~yqtiestìøns~Rm-d.g:ths's~b)?eu. ~ôu1d be directed,tò:Jamt$ Ä.'pjsGkhiat

iQ2;;Z~1,,3421 ótj'Gorav..Jfudai at202..26l~343.5;

: nt Rêlu.estš'l:For Döcltent$

pL.çaiproyidt ~ followig:

L All~ert$Ý.öu:hav.e.:prövidëd.tli the:COïIoliin oofueëtióiï"Witli:(~) the:

Tra~ln Qt Myinile.$tìgätjø.øt!.:Ui~'Tran8aÇÛQn; (b) l(ç'~. Wh()I~ 1tQotf.)larkl!(;

Inc., CiVï ActiòiiNò~ .I~07.cV ..Ol()21.;PLF Ø~D;C. -io.07)tot (e)"tbls:itáttet?, which isJii

iøWhølt:¡döds MiJrke., ¡hç.~ nC:OQ.cketNQ~ 9324,

2, AllijQctçnt$;t~latigt()'~YC9riuncations you)bave b;ad withthe:Còmnssióniri

coooëëdÍlwitb (~JtheTtai'lêtiøn~(b) Fret. if1d!ef/QQt4:JIar.ker..I;tç,i, Cjvil Açtiøn

No.. 1;Ø7-ØV;,QI02.i~;PLF O:XI)~Ç.,,2"OO7); or(ç) ths maUer, which.is.Jn reWhl)le Foods

.Market..irc;, FTCboGkei,N-O., 93A4.

$. .Alido~epts;~L.awKlo:W4P.l~:FQQ~:~acqW:sjti9"A 9fWil4,Oa.~ inclu44g:4~eiits

discsii~t1e effèc otthê.:.ïiètgët, ón: yóu.

4. .Ä1Ïdoutents diSCititg ~mpetition'WititWhøiø:Fo()ds:QtWiïdØats, inchidiI$

response$iby:yolltQ,a new WhQl~' .Ft;oQsor:Wild Oats 'stOI'' and, resnsesby you to:, "

5



pdces,p1ni9tions~prodUct::~~1~()n.,:Qlal¡tY, nr,seryi~ at' Whl~ FQQQr 'Wild Oats

stes, ¡

s:, :Al, m~~ stn4.~s,$tat~g¡cl'l~S.9r-t9Ji:pttitiY~:ana1y'a~:rèiilti~itØ:,cap~'Q9n::in eali

Gegtpl#óAie~jticïi1din~.d.êûehs. dIscu.~ing.:inàtket shars.,.

6. Ai::m~t stUiës~ :Stgiê.plw:ót ~pe.titve.,åIä1jses.reläti:.,:lo,:the.:'$,aie,øf:nafual.

Md::Or8ad~Çpt()çt$;:ip~l.uding tP.e.~alG-:Qf1iturliLan4 Q.rg~iç:pr9jl~ myour st()res~

7. All doeurerts.relåting to..outplái tó Íïcrëaethe shelf spacè',:âfyour stores.ailOëatedto

iiÌQi4d:otgt.prQdutts~:tle t1wr~q-Q.f.natUra:$1,ö.r~(tpr9ducts ~oldJn:y~l,r

stores; orJiie:sálëšofiiatiöì'orgatc products hi :ýóur:: $.tòtes~

,

8, AU dQ~ënt$::dtsøusš.gYQutP.lanstö:~uø.vaw ol'in-p.w'V yoti:stQIe tø $.lâØiJìtíoìJal

nial aa4Qrg~ic'productsor'to: óp stores emphaizig:,nätuat, atdorgåncproduëtS~,

9~Provide:doctieítssúffcient to show?: ö.t,Îritle aIterati"tfsub.rtita s~rëd) ,sh~t

s.li()WÌn~:!(å)tlt:stQl:llaneand:add.çS$ Qf~aÇh ofynw '$tQf~ ~pa.n~t~lyin each

.Geop~c Aia~ and (b) Îoreáëh štrë pIóvide. the ,tótái , WeèlQy sats fø.r.eäc Week

sitlÇ. "ii~ It ~QØ§to:tleC\i¡tnt:tùte;

6



:CERTIFICATE,:olrSERVICE

, I cèif)nh,atlseed:the-lòïegomg äubpoenaDuCe' TeCäUdâU AttchmentS:v.Iä
ovenghtniaira~ljvØa tø~

Milë$Mätkë.t i,
:zs5~p.Mi1esRQ.a~
:~al()n" Q:no44139

:ay :E~Mail:

J. It()~Robern,.:sq.
:Fèderai. Trad'Cqhiìssiòii
óOO.P~IVßtia! AVØn\Ief:N~W.

WaShWgtÖtLDC¡/2é$SO '..

Mattëw J. Reily; Es..
rc,¡;~i.. ., .:ò'. M.....'. M".:.:'Sëat'-i' ES.Viiatne. ,. ,,ct ,e. i" q~
'F~êtaI TJjdc:Øj~ml$io~
,6()1.N~~. J~~Y.Ä:V~Ut; N.W..
Wa.~bington~DC:,J-00i,

. Còmlalt: COWi~l",..p,.,. .",. ...'...

j)ated: Oçtó"ner.J S,iOO8

/šl Jämes. A. Fîshn 

iamesJ\Fishk E$." ....,. . ..." l q

..
.

..

..

..

..

.. 7

,.

..



.. ~i:~L~

..

'Ç()MMSICl~RS; Wil' "'.J£.::KoVad. :cbå'. :. .... uU" .... ..,t, ."..nm,
:JiäiaJ~neBäbour
,10ll W~witt "
.J.ThJtl-,Jlesli:'"

.... "

, '... ..
'wnØîE FöDS:MAT;'îNd,:. :.
. ,.,. " lleOrira:tiOl~ ',.:.
.-. ,.

)
:)

) :Dòet:N6;,93M"
):

)d) "..... .::.::".
,.

,PR~TECT:O~ERGOY#NJ~.,cø~~:MATE~L ,:

'I .;

.:Ii theA"~r:øf .

" ,'.. ~ ;; ,':' .:

... .',. -~',

'.:B:thØ:Piltpot'prietingthelitéts()f.thê~es and. 'tiüi1lfpatesm:the:" ,..',:,or,,' ¡: " .." ..,;. ",.:.. ';,' .':; .", "" '... ,..:' ,','

abOv&.åptio~'matter.ag~nst tqpçr ~,and diios~ of,~~ti iàontion

, ': ',:'

. .. ~ ..
. : s,~mlttot:ptoaed:jn :ØQIlcçtiOli'w.ithth¡s:::ti ,',"

.,. .. ;.'" ,,'
;. .'

~==;::=~~:~~ . ;
" ~;.

:h~~r,~fi~~i. ... .'

. .

;" t. ' '.A~ü~fu.th~. Ôtdei\ "Cofideïtï:al ma~~~t:s~ni"~fcttQ'AAt(lu~nt:Qr
..

.pÖÓi.therOf¡thåt'contnnsn()R~lú~UqÇoJJpetitiYeìy'"s~idtiYe..infono.n.:iUc~udiiig trade':

...~ts:çr~tlejir~eall;:~y'~lQPnint:~:~~~Ciàl inOra(ö.ni:~ê:dl~i()~'Qfw~ql.l"

'~?:rtdJikeiyG~~.eQ~rcai:hato:tl;PfOdêing:,~.or'~cm~~Y~i~~àlíni()rto.n:

M1)sëY.èi:~Îeriäl"'Shå.lTeerlQ.~ts,ttd ínf()~øn pÌùce(¡.~y,.a.pm' or di4:

, ".. ~

, Paý.:¡nC'nn~ioi.withÍhhnåttèi"d ~~t""sbaiî refer.to,~Ydiseo~~~i~Wntin.$.

~i#~~:itn~PtÇf":or,:testi~y~:qr át~c.trtmieåU~::stotèd i~tOntib.,i~.:th:P.seönÒf.a ., .
:paior~:t1nl:p'''Y.~~io.'f ~äU.ref.ertô.th:Fé Tiå:Cnin~j~:c$'~, ()' .. ., .
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. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM

Pete Saranos, Sr.
P&S Foods (d/a Sbur-Sav Marts)

6633 Vern Stret

Univerity City, MO 63130

UNED STATE OF AMRICA
FEDERA TRE COMMSSION

This suboena reuire you to prce and peit Insecon and COng of designate bo, doments (as
defne i1 Rule 3,34b)), or taible things - or to permt inspe of preses - at the da and time speed in
Ite 5, at the reuest of Counse lis In Item 9, in Uie proing deribe in Ite 6.

3. PlCE OF PRUCTON OR INSPETION 4. MATE WILL BE PRODUCED TO

Se Atthmen A. Par H, No.1
lams A. Fishkin

5. DATE AND TIE OF PRODUCTN OR INSPECTION

6. SUBJECT OF PROCEEDING

Novembe 4, 200 at 10:00 am

In the Matt of Whole Foo Ma in.. ct a1 Doket No. 9324

7, MATEIAL TO BE PRODUCE

See Attachment A, Par il

8. ADMINISTRTIVE LAW JUDGE 9. COUNEL REQUESTING SUBPOEN

Jams A. Fis Esq.
Decher LL
1775 I Stret NW
Wasn. DC 20006-241Federl Trade Commission

Washington, D.C. 20580OA~ 3/2ß)( sr¡lML
GENERAL INSTRUCTIONS

APPEACE
The deliver of this subpo to you by any method
prebe by the COmmision's Rule of Pr Is
legl servce and may subje you to a pealty
impo by law for failure to coply.

MonON TO UMrr OR QUASH

The Commisson's Rules of Practçe reuire th any
motion to limit or quash this subpoea be file wiIn
the øarter of 10 days af seric or the time for

compliance. The original and te copies of the petin

must be Red with th Sectary of the Federal Trade
Commis. acmpaied by an afdavit of servce of
the docment up cons listed in Item 9, and upon
all other part presribe by th Rules of Practce.

TRVEL EXENSE
The Commisson's Rule of Prce re that fee an
mileage be paid by the par Uiat reueste your

apnce. You should presnt your clai to counse
listed in It 9 for payen If you are penanently or

temporarily livng someer oter th th addr on
this subpoa and It wouJd require exceive trl fo

you to appear, you must get prir approal frm counsel
listed in Item 9. .

this subpoa doe not reuire aproval by OMB under
the Papeor Reducon Ac of 198.

FTC Form 70-8 l18. 119n
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ATIACHMNT A

DOCUMTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECU

I. Deftions

For the purses of these Request for Docuents, th followig deftions aply:

A. The te ''Wole Foods" sh mea Whole Foods Maet Inc., and its

predecsors, divisions, subsidianes, affliates, parerps and joint ventu, and al di,

offce employees, agents and reentaves therf.

B. The te "Wild Oats" shall mea Wild Oats Maret, Inc., the entity aced by

Whole Food on Augut 28, 2007, and its preecesrs, divisions, susidiares, afliates,

paerhips and joint ventu, and all dirs offce, employee, agents, an reentatives

thereof.

c. The ters "you" and "your" refer to the entity or peon to whom ths Subpoen

is dite and all predecsors, divisions, subsidiares, afte parerps and joint

ventus, and includg all stre fonnats, bra, and baner under which any of the foregoing

opee, and al dirs, offce, employees, agents an reentatives therf.

D. The ters "Commssion" refers to the Feder Txade Common and its

commssione, bur diors counel, st and employees.

E. ''Dcuents" as us herei shall mea ever ongi and ever non-identica

copy of any ongi of al meccay wrtt hadwntt tyed or pnnted matenal,

elecnicaly stre data microfilm micrfich, soun rerdgs, fis, photogrhs,

videotap, slides, and other physca objec or tagible thgs of ever kid and descrption

contag stored inforaton, incldig but not lited to, trancrts letter corrondence,

notes, memora tapes, rec, telegr, eleconic mal, facsimes, perodicas, pamphlet,

1



brochures, ciars, adverements, leaets, reprt, rech sties, test da workg paper,

drwigs, maps, sketches, diagram, bluepnnts, graphs, ch diares, logs, mauas,

ageeents, contrct, rough draft, anyses, ledgers, inventories, ficial inoiation, ban

rerd, repts, books of acunt, underdigs, miutes of meegs, mite books,

reslutions, assignents, computer prtouts, purhase order, invoice, bils ofladg, wrtt

memorda or nos of ora coiucaons, and any other tagible thng ofwbatever natue.

F. The te "rlate to/' "related to," 'l'elatig to," ''i relaton tot an

"concerg" sh mean mentionig, comping, consistg, incag, descrbing, reflecg,

refeng, evidencig, regarg, perg to, showig, discusg, connect with

memoralg or involvig in any way whatever the subjec matt of the reues includig

havig a lega, fac or logica connecon, relatonhip, corrlaton, or assocation with the

sujec matter of the reest A docuent may "relate to" or an individua or entity without

specificaly menonig or discsin tht individua or entity by name.

G. The tens "and" and "or" have both conjunctve and disjunctve meangs.

H. The ters "communication" and "councations" 'shal mea all meegs,

inteews, converatons, conferences, discusions, coesondence, messages, telegram,

fasiles, elecnic mai, maigr, telephone convertions and al ora wrtten and

elecc expressons or oter occences wherby thoughts, opion, informaton or data ar

trsmtt betee two or mor perns.

i. The te "Traacon" sha mea the acuisition of Wild Oats by Whle Foods

tht OCCed on Augut 28, 2007.

J. The te "Geogrhic Ar" shl mea the followi metrpolita ar:

1. Albuqerue, NM;
2. Bostn, MA;

2



3. Boulder, CO;
4. Hindae, IL (suburan Chicago);

5. Evanton, IL (suurban Chcago);

6. Cleveland, OH;

7. Coloro Sprgs, CO;
8. Columbus, OH
9. Denve, CO;
10. Wes Harord, CT;
11. Hendern, NY;
12. Ka City-Overand Par KS;
13. La Vegas, NY;
14. Los Angeles-San Monica-Bretwood, CA;

15. Louisvle, KY;

16. Om NE;
i 7. Pasad CA;
18. Phoe, AZ;
19. Portland, ME;

20. Portand, OR;

21. St Louis, MO;

22. San Fe, NM;
23. Palo Alto, CA;

24. Faield County, CT;

25. Miam Beah, FL;
26. Naples, FL;

27. Nashvile, TN;

28. Reno, NY; an

29. Salt Lae City, Uf.

D. Instrctions

i. Subt al docuents, includg informaton or ites in the possession of your

sta employee, agets, reesentatives, other peronnel, or anyone purrtg to act on your

behalf, by th dat lited in Item 5 on the Subpoen Duces Tec form, to:

James A. Fish

Decer LLP
1775 I Str NW
Wasgtn, D.C. 20016

In the alteative, under FfC Rule 3.34(b), 16 C.F.R. § 3.34(), you must prduce and pemt

inection an copyig of the designat books, docuents (as defed in Rule 3.34(b)), or

3



tagible thgs - or to pert inpeon of the preses - at the date and tie spfied in Item

5, at the reqes of Counl list in Ite 9, on the Subpoen Duce Tec fonn.

2. If an objecon is made to any reuest her, all docuents an thgs renSive

to the reuet not subjec to the objecon should be prouce. Simlarly, if any objecon is

made to proucton of a docuent, th poon(s) of 
that docent not subjec to the objecon

should be produce with the portones) objec to reac and indicaed clealy as such.

Otere, no councaon, docuent, fie, or thg rested should be alter changed or

moded in an res All councations docuents and fies sha be pruc in fu and

unexga fo, including all ,athments an enclosu either as they ar kep in your

ordi cour of bus mess or orgaed to correspond with those reues. No councation,

docent, fie, or thg reuested should be dispsed of or desye.

3. If you object to any request, or othse withld resnsive inonon

becaus of the clai of pnviege, work prduct, or other grounds:

a. Identify the Reqt for Docents to which 
objecon or clai of

prvilege is mae;

b. Identify ever Docuent witheld, the autor, the date of cration, and aU

repients;

c. Identify all grunds for objecon 01' asseon of prvilege, and set fort

the fa basis for asseon of the objecon or clai of prviege;

d. Identify the inon witheld by descrption of the topic or subjec

mat, the date of the councaon and the pacipants; and

e. Idenfy all perns havig knowledge of any facs relatg to your clai

of prege.
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4. Your reponse should reflec al knowledge, inormation, an docuents in your

possesio~ cuy, or contrl, and includes, uness otherse specficay indicated your

counel, sta~ employees, agen, reesentatives, other pernnel, or anyoe purg to act on

your behf.

5. Yom reponse to the docuent re should include any docent crted,

preped or reved fr Janua 1, 2006 to the present

6. Any quesons reg ths supoen should be di to James A. Fishk at

202-261 -3421 or Gov Jinda at 202-261M3435.

m Reuests For Docments

Plea provide the folloWÙg:

1. All doents you have prvided to the Comssion in connecon with (a) the

Traacton or any investigation of the Traacon; (b) FTC v. Whle Foods Marke,

Inc., Civi Acton No. 1:07-C-OI021-PLF (D.D.C. 2007; or (c) th matt, which is 
In

re Whole Foods Market, Inc., FlC Docket No. 9324.

2. All docents relatg to any communcation you have ba with the Commsson in

connecon wi (a) the Traacon; (b) FTCv. Whole Foods Market, Inc., Civi Acton

No. 1:07-CV-Ol021-PLF (D.D.C. 2007); or (c) ths matt, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. Al docents relati to Whole Food' acuisition of Wild Oats includg docuents

discug the effec of the merer on you.

4. Al docuents discusing compettion with Whole Food or Wild Oat, includg

reonses by you to a new Whole Foods or Wild Oats store and resnses by you to

5



prce, promotions, proct selecon, quaty, or serces at Whole Foods or Wild Oats

stores.

5. Al maret stes, stegc plan or copettive anyses relatig to copettion in each

Geogrhic Ar includig docwents discusing market sha.

6. Al market stues, stegc pla or copetive anyses relat to the sae of natu

an orgac product including the sae of naal an orgac pruct in your st.

7. Al doents relatg to your plan to incre th shelf space at yo stres alocate to

natu and oranc pro, the number of na and orgac prduct sold in your

stores, or the sales of na or organc pro in your stores.

8. Al docents discg your plan to reovate or imprve your st to sell adtiona

natu an orc prcts or to op store emphaizig natu and orgac product.

9. Provide docuents sucient to show, or in the alteative sut a spead sh

showig: -(a) the stre name and addes of each of your stores separly in eah

Geogrhic Area; and (b) for eah store provide the total weey saes for each week

since Janua 1,200 to the cuent date.

6



CERTIFICATE OF SERVICE

I cerfy th i sered the forgoing Subpoen Duce Tec an all Attents via
overght mai delivery to:

Pet Saros, Sr.
P&S Foo (d//a Shur-Sav Marets)
6633 Veron Stree

Univerity City, MO 63130

Bv E-Mail:

J. Rober Roberon Esq.
Feder Trae Commsson
600 Penylvaa Avenue N.W.
Wasgton DC 20580

Mattw J. Reilly, Es.
Cathe M. Moscalli, Es.
Fed Trae Cosson
601 New Jery Avenue N.W.

Wasgtn, DC 20001

Complaint Counel

Dated: Octber 13,2008

IS! James A. Fishk
James A Fishk~ Esq.
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UNTE STATE OF AMCA
BÈFU TØ FEERA TRE CONsON
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EXHIBIT A-ll



. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34b),16 C.F.R. § 3.34b)(1997)

1. TO 2. FR
Will 1. Coyn
Prdet an CEO
Raey's
SOO Wes Cait Avenue
Wes Sac, CA 9560S

UND STATES OF AMCA
FEERA TRE COMMSSION

This supo rvlre yo to pr end pe Inson an coyi of despt bO, dots (as
dene In Rule 3.34b)), or ta 1I1ng . or to peit in of pr . at th da an 1I sped hi
Item 5, at th re of CoII In It 9, in the prin tlbe in It 6.

3. PL OF PRN OR INSPCT 4. MATE WILL BE PRUCE TO

Jam A. Fihk
Se Atthmen A. Par D, No.1

5. DATE AND llaE OF PR OR INS

Novemb 4, 20 at 10:00 am

6. SUBJECT OF PRING

In th Ma of Whle Foo Ma Ji., et al Doke No. 9324

7. MATE TO BE PR

Se Athmen A. Pa m

8. ADINISTRTI LAW JUDG 9. COSEL RETIG SUBP

Federal Trae Commissn
Washingon, D.C. 20580

Jam A. Fis Es.
De UP
1775 I S1 NW
Wasgto DC 206-241

DATE ISUED SECRARY' SIGNTURE

~3,ZÒÓl' . ~1.~
. i GENER INSTRUCTONS

APPE
1b delv of th subp to yo by an me
prbe by the Co ,iJ'8 Ru d Pr is
le se en ma subj yo to 8 pe
imp by'ls for falu to copl.

MOTIN TO UMrr OR QUASH
Th Coml88's Rule of Pra reuir tht an
mo to Imlt or qua thllJ.ubpe be flie wiin
th eaier d 10 da af se or the time fo
coia. Th ongJnel an te co of th peuton
must be flie \\ the Sebi of th Fed Tra
Coiiiiii. acpanie b' an afda of sece of
th domet up consls In It 9. an upo
ell oth pa pr by the Rules of Pr.

TRVEL EXS
Th Co's Rul of Pre reuir th f8 en
mil be pa by th pa th re yor
ap. You shld pr yo cI to cclised in Ite 9 fo pa If yo 81 peen ortem livng so oter th the ad on
th subp an It wold reull' exce tr fo
yo to ap. yo m. get pr apro fr co
lis In Item 9.

l1s su do not rere ep by OMB in
't Pape Reduc /l of 198.

FT For 7M (IW. 1J9
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A'IACH A
DO TO BE PRODUCE PtJUAN TO SUBPOENA DUCE TE

I. Dedons

For th pmp oftbes Re for Doen th followig detion aply:

A. Th te "Wle Foo" sh me Whle Foo Market In, and its

prrs divions subsidies affliate, par an Join ven, an al dirs

offce, emloye, agents an reestaves therf.

B. The te ''Wild Oat" sh mea Wild Oa Maret Inc., the entity ac by

Whole Foo on Aug 28, 200, an its prec, divisioDS, subdiares afat

pa an joint ventu an al di offce, employe, agents an reves
therf:

c. Th te "yu" an 'your reer to th enti or pe to wh th Sub

is di and al prdivio~ susidiares afliat, parerhips and joint

ven, an inludg all st form bra, an baner un which any of th foregoing

ope and al dirs, offce emloyee ag and reentaves therof

D. The tems "Commssion" refer to the Feder Trade Coission and its

commssone, bur diors coun, st and employee.

E. "Dents" as us her sh mea ever ongi an ever non-identica

copy of any orgi of al mecy wrtt hatt ty or prte ma
e1ec"Ocay st da micrfi micrfich~ somid rerdgs fi, photogrhs;

video~ slde, an other physca objec or tagible thgs of ever kid an deption

contann,g stre inormon inud but not límte to, trts, let, coence

-"note, me ta ~ teeg, elecc mai, fales, peodca, pahlet,

1



brocur ciar, aderseents leaet re re stes te da worg pap,

drwigs ma sketes, dis, bluets, gr, ch dies logs, man

agen, cotr roug dr anys, ledger invenes ficial inon ba
re, rept, boks of acun unerngs, mi of meegs miute boks,

reluon asgnents coer pro_ purha ord invoice bi of lad wrtt

mem or note of or councaon, and any ot tangible thg ofwbever na.

F. Th te "rat to," "rla to," c'rat to," "i relaton to," an

"concg" sh mea mentiong, coisg, consg, incating, de'bg, reec

reerg, evdeci re pem;ng to, showi dig, connec with

memoralizig or involvig in any way wher the sujec mater of th reue inclug

ha a leg fa or 10giea coon, relaton, corrlaon or ason with the

suec ma of 
the reues A doen may "re to" or an invidu or entity withut

spcay mentioni or discu th invidu or entity by nae.

G. The tes "an" an "of' ha both conjunctve and disjunctve meanings.

H. The te "communcaton" and ucommuncaon" sha mea all meetigs,

inteews, converations, conference discions corrondence, mesages, telegs,

faes, elecnic mal, maigr telephone coverons, an aU or, wrtten and

elecnic exeson or oth occe wheeby thoug, opon, inoron or da ar

trtt beee two or mo pe.

I Th te ~"Traon" sha mea th acquition of Wild Oa by Whle Foo

th oc on Augu 28, 207.

J. Th ter "Geogrhic Ar" sh mea the followi metlita ar:

1. Aluquee, NM;
2. Bostn, MA;
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3. Boulder, CO;
4. Hie, IL (suur Chca);
5. Ev~ IL (su Chca);
6. Clevan, OH;
7. Colora Spr CO;
8. Colum, OH
9. Deer, CO;
10. WcsHar crt
11. Hcn NY;
12. Ka City-Oerlan Par KS;
13. La Veg NY;
14. Lo AnelesSanta MoncaBretwoo CAt
15. Loe, KY;
16. Om NE;
17. Pasen CAj
18. Pho AZ;
i 9. Portan ME;
20. p~ OR;
21. St Louis, MO;

22. Sa Fe, NM;
23. Palo Alto, CA;

24. Faield County, CT;

25. Miam Be FL;
26. Naples, FL;

27. Nasvie, TN;
28. Ren, NY; an
29. Salt Lae City, UT.

ß. IDstctODS

1. Submit all docuents, includ inonnation or ite in the possesion of your

sta emloyee agents reesenves, other pernnel, or anyoe purrtg to ac on your

beal( by the dae list in Ite 5 on the Subpa Du Tec form to:

Jam A. Fis
De LLP
1775 I Str NW
Was D.C. 20016

In the alteve, under FTC Rule 3.34(), 16 C.F.R. § 3.34(), you mus pr an pet

inon an copyig of the desgn boks, docuen (as defied in Rule 3.34()), or

3



tagiòlc thgs '- or to pet inon of th pr - at the date an tie spfied in Ite

5, at the re of Counl li in Ite 9, on the Subpoen Du Tec fo

2. If an objecon is mae to an reue he al docents an thgs reive

to the re not suec to the objecon shuld be pr Simly, if any objecon is

mad to pron of a doen th portons) of th doent no suec to the objecon

should be pr with the portones) objec to re an inca cleay as such

Oter no cocaon dot, fie, or thg rees shuld be alte chaned or

mofied in any re. All cowicaons, doents an fies sl be pr in tù an

un for inclug al aten and enclos eith as th ar ke in your

or cour of bues or ored to corrnd with thse re. No councaon

doent, fie, or th reed shuld be dise of or desye.

3. If you objec to any re or otherse withold reve inoraton

be of the clai of prviege, wor pruct or other grun:

a. Identify the Req for Docuents to whch objecon or clai of

pnvileg is mae;

b. IdentifY ever Docwent witheld, the author, the da of crtion, and all

repients;

c. Idenfy a1 gruns for objecon or ason of privieg an set fort

the fa bas fo ason of th objecon or clai of prvieg;

d Ideti the inoron witheld by deson of th topic or suec

ma, the da Gftbe councation, and the pacits; an

e. Identi al pens havig knowledge of any fad mat to your clai

of prvieg.
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4. Y Ol rc shuld reec al knwledge, inoron, an doen in your

posson cu~ or col, an inudes, unes oterse spcay incaed yo
coun st emloye, agts reves, oter peonnel or anyoe pmrt to ac on

your be

5. Yom rens to the doent re shuld inud any doent cred

pi or reved ft Jan i, 200 to the prest
6. Any quon re th su shuld be di to James A. Fis at

202-261-3421 or Oo Jin at 202-261-3435.

w. Reues For Dots
Plea prvide the followig:

1. Al docents you have prvide to the Co;9Son in coon with (a) the

Traon or any inesgaon of the Tracton; (b) FT v. Whle Foo Marlæ.

Inc., Civil Acton No. 1:07-C-OI021-PLF (D. D.C. 200; or (e) th ma, which is In

, re Whle Foo MarkeInc, FTC Doket No. 9324. '¡

2. Al doents reatig to any communcations you have had with the Commssion in

connecon with (a) the Traacon; (b) F1 v. Whle Foo Market. Inc., Civil Acton

No. 1:07-C-OI021-PLF (D.D.C. 2007); or (e) th ma, which iSIn re Whle Food

Mar Inc, FlC Docket No. 9324.

3. Al doents reg to Whole Foo' action ofWild Oat ining docco

di th eff of th merge on you.

4. Al doents diin competion wi Whle Foo or Wild Oat includg

re by you to a ne Whle Foo or Wild Oat st an re by you to

5



prce prtion pr seecon quty, or sece at Whole Foos or Wild Oa

stre.

5. Al maet st~ stegic plan or cove anys reati to comption in ea

Gegrhic Ar includ doen di maet sh.

6. Al maet stes stegc pl8D or cxpetive anys re to the sale ofna

an orgc pr inlud th sae of na an orc pr in your stre.

7. Al doents relatg to your plan to incr the shelf sp at your stor alloc to

na an orc pr the num of na and orgc pr sold in your

stre, or th saes of na or orc pr in your st

8. Al doents di your pla to revae or imprve your stre to se adona

nat and orgac pruc or to op st emph ua and orgc pr.

9. Prvide doents suffcient to shw, or in the alterve sumit a spr sh

shwig: (a) the stre name and addrss of eah of your stre setely in each

Geogrhic Area; and (b) for each store provide the tota weekly saes for ea wee

since Jam 1, 200 to the cut dae.
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CETIFICATE OF SERVICE

i ce tht I seed th foring Sub Du Tec an al Atts vi
overght mal deliver to;

Wilia J. Coyne

Prdet an CE
Raey's
SO Wes Cata Aven
Wes Sacento, CA 9565

By E-Mail:

J. Robe Robe Es.
Feder Tr Coon
60 Penvaa Avenue N.W.
Wasn, DC 20580

Ma J. Reiy, Es.
Ca M. Mosi, Es.
Fed Tre Coon
601 New Jer Avee, N.W.
Wasgt DC 2001

Complai Counl

Dat: Ocbe 13,208

IS! James A Fishn
James A. Fishk Es.
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EXHIBIT A-12



(9 SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34b)(1997)

1. TO 2. FROM
Jack W. Straub, Jr.
Strub's Fine Foos
8282 Forsyt Boulevar
Claytn. MO 63105

UNTE STATES OF AMRICA
FEDERA TRE COMMSSION

This subpoa relire you to prouce and pe Inpeon and coying of designat boks, docents (as
defned In Rule 3.34(b)), or tangibl things. or to pe inspe of preise. at th date an li spe In
Item 5, at the reues of Couns fiste in Ite 9, in the proing des in Item 6.

3. PlCE OF PRODUCTON OR INECTON 4. MATE WILL BE PRODUCED TO

Jams A. Fishkin
See Attchment A, Par II, No. 1

5. DATE AND TIME OF PRDUCTION OR INSPECTON

Novembe 5, 2008 at 10;00 am

8. SUBJECT OF PROCEEDING

In the Matt of Whle Foo Mait Inc., et a1 Doet No. 9324

7. MATERIA TO BE PRODUCED

See Atthment A. Pa II

8. ADMINISTRTIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPOEN

Jam A, Fish Es,
Decer LLP
1775 I Street, NW

Federal Trade Commission Washion, DC 20006-2401
Washington, D.C. 20580

DATE ISSUED SECRETARY'S SIGNlURE~ lfY
GENERA INSTRUCTIONS

APPEANCE

The delivery of ths subpoa to you by any method
prbe by the Coission's Rules of Prace 

Is
legal servce and may subjec you to a peal
imposed by law for failure to comply.

MOnON TO LIMIT OR QUASH

The Commision's Rules of Practce reuire that any
moti to Omit or quash this subpoea be file wiin
the earie of 10 days afer servce or the time for
compliance. The oñgina and ten co of the petion

mu be file with the Seta of the Federl Trae
Commisson, accompnied by an afdavi of sece of
the domet upo co liste in It 9, and upn
all oter par prbe by the Rules of Pra.

TRAVEL EXPENS

Th Commisson's Rule of Pra reuire that fee and
mlleae be paid by the pa that reues your
appeeranc. You should pret your claim to consel
listed In Item 9 for payment. If you are penentl or
temporrily livng somewher oter than the addre on
this subpona and it would reuire excee trel fo

you to appear, you must get prior approval frm consl
listed In Item 9.

This subpoena does not reuire approval by OMB und
the Paperk Reducton Ac of 198.

FTC For 7o. (rev. 119)



REURN OF SERVICE

i he cw th a duple on offt wI
8f WlS du se: (dl Ih J1 i-

r In pe.

(" by nl maN.

r by 1evi co at pr off or ple 01 bfne. to wi:

on th pe nam hen on:

(Manl di,. and i-l

(Na 01 pe mi sel')

__~__ _____ø..._¥.__................ ....._ .. .. .. -.. .. .......... ..............
(Cl\It)



ATTACHMNT A

DOCUMNTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECU

I. Deftions

For the puroses of thes Requets for Docuents, the followig defitions aply:

A. The ten ''Wole Food" sh mea Whole Foods Market Inc., and its

predessrs, divisions, subsidiares, afates, parerhips an joint yentu and all ditors,

offcer, employees, agen and reentaves thereof.

B. The te "Wild Oat" sh mea Wild Oa Marets, Inc., the entity acqui by

Whole Food on Augut 28, 2007, an its predecesors, diviions, subsidies, afate,

parerships and joint ventu, and al di, offce, employees, agents, an rereentaves

thereof.

c. The tes "you" and ''yur' refer to the entity or peon to whom ths Subpen

is directed, and al preecessor, divisions, susidiares, afliates, parerships,andjoint

vens, and includng al stre formats, brds, and baners under which any of the foregoing

opete, and all direcors, offce, employees, agents and representatives thereof.

D. The ters "Commsion" refers to the Federal Trae Commssion and its

coissioners, bur directors, counel, staf and emloyees.

E. "Docments" as use herei sball mea ever original and ever non-identica

copy of any orgial of al mechacaly wrtt hanwrtt tyed or prted mate,

elecnicaly stored data micrfi, micrfiche, soun regs, fis, photogrphs,

videota, slide, an other physca objects or tagible thgs of ever kind and descrption

contag store inormation, includ but not lited to, trcrpt, let, corrndence,

notes, memoranda ta, rerd. telegr, elecnic mail, facles peodicas, pamhlet,
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brochures, cicular, adversements, leaet, reorts, reseach studies, te data workig paper,

drawigs, maps, skethes di, bluerits, graphs, ch, diares, logs, mauals,

agreeents, contrts, rough draf anys, ledger, inventones, ficial inoration, ban

recrds, reeipts books of acunt undertadis, miute of meegs, miute books,

resolutions, asignen, compute prtouts, purhae orders, invoices, bils of 
lading, wntt

memoran or note of oral communcations, and any other tagible thg of whatever natu.

F. The tes "relate to," "rlated to," "relatig to," ''i relaton to," and

"concerg" shall mean menong, coprsing, coistig, indicatig, descbin reflecg,

reen~ evidencing, regardig, peg to, showig, disig, connected with

memoralizg or involvig in any way whatsever the subjec maer of 
the reues includig

havi a lega, fac or logical connecon, relatonsp, correlaton, or associaton with the

subjec matter of the reuest. A docuent may ''rlate to" or an individul or entity without

spficay mentionig or dicusing tht individual or enty by nae.

G. The tes "and" and "of' have both conjunctive an disjunctive meangs.

H. The ters "communcation" and "communcaons" shal mea al meegs,

interews, conversatons, conferences, discussions, corresndence, messages, telegrams,

fales, eleconic ma, mailgr, telephone converons, and all ora, wntten and

elecnic exprsions or other oCCnce wherby thoughts, opinons, inomiation or data are

trsmtted betee two or more pens.

I. The te ''Ttacton'' sha mea the acuisition of Wild Oats by Whole Foods

tht oced on Augut 28, 2007.

J. The te 'XJgrhic Ar" shall mea the followig metpolita area:

1. Albuqueue, NM;
2. Boston MA
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3. Boulder, CO;

4. Hindae, IL (suburban Chcago);

5. Evanto IL (suurban Chcago);

6. Cleveland, OH;

7. Colorao Spri, CO;
8. Columbus,OH
9. Denvert CO;
10. Wes Harord, Cl;
11. Henderson, NV;

12. Kaas City-Overlan Park, KS;
13. La Vega, NY;
14. Los Angeles-Santa Monica-Bretwoot CA;

15. Louiville, KY;
16. Omaha, NE;
i 7. Pasaden CA;

i 8. Phoent AZ;
19. Portand, ME;

20. Portan OR;
21. St. Loui, MO;

22. Santa Fe, NM;

23. Palo Altot CA;

24. Fairfeld Countyt Cl;

25. Miami Beah, FL;

26. Naples, FL;

27. Nashvie, TN;
28. Reno, NY; and

29. Salt Lae City, UT.

ll. Instrctions

1. Submt al docuents, includinginfonnation orites in the possession of 
your

st, employee, agents, reentatives, other peronnel, or anyone purortg to act on your

beh~ by the date listed in Item 5 on the Subpa Duces Tecum form to:

James A. Fishkn
Decer LLP
1775 I Street NW
Washigtn, D.C. 20016

In the alteatve, under FfC Rule 3 .34(b), 16 C.F .R. § 3.34(b), you mus produce and pert

inon and copyig of 
the designed books, docuents (as defi in Rule 3.34(b)), or

3



tagible tlgs - or to pert inspon of the premises - at the dae and time specified in Item

5, at the reuest of Counl1ist in Item 9, on the Subpoen Duces Tecum form

2. If an objecton is mae to any reqest herei aU docmnents an thgs resonsive

to the reue not suject to th objecon should be prduce. Simarly, if any objecton is

mae to prtion of a docuent, the porton( s) of tht docuent not subjec to the objecon

should be prduce with th poones) objec to reded and indicated clealy 
as such.

Otse, no councation, docent, file, or thg requeste should be alter chaned, or

modfied in any reec. All councation, docents, and files sh be prduc in fu and

unexurated form, includ all athments and enclosues either as they are kept in your

or coure of 
busess or organed to correspond with those reues. No communcaon,'

docuent, fie, or thg reques should be dispsed of or destryed.

3. If you objec to any requet, or otherse withold reive inoimation

becuse of the clai of prviege, work prduct, or other grounds:

a. Identi the Request for Docuen to which objecon or clai of

privilege is made;

b. Identify ever Docuent witheld, the author, the date of creation, and all

recipients;

c. Identify all grunds for objecon or ason of prvilege, and set fort

the fact basis for asseron of the objecon or clai of prvilege;

d. Identify the inortion witheld by decrpton of the toc or subjec

matt, the da of 1he communcation, and the parcits; and

e. Identify al pe havig knwledge of any fa relati to your clai

of prvilege.
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4. Your responses should reflec al knowledge, infonnation, and docuents in your

possession, cuody, or contrl, an includes, uness otheise specficaly indicated your

counel, st, employees, agents, reesentatives, other personnel, or anyone pmportg to act on

yom behf.

5. Your reone to the docuent reue should include any docent crted

pr or reeived from Januar 1, 2006 to the present

6. Any queston regadigtls subpen should be diec to James A. Fishk at

202-261-3421 or Gav 1in at 202-261 -3435.

DL Reoues For Documents

Please prvide the followig:

1. Al docents you have prvided to the Comsson in connecon with (a) the

Tracton or any invesgation of the Traon; (b) FTC v. Whole Foods Market,

Inc., Civil Acton No. 1:07-CV-OlO21-PLF (D.D.C. 2007); or (c) th matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All docuents relating to any communcaons you have ha with the Commission in

connection with (a) the Trancton; (b) FTCv. Whole Foods Market, Inc., Civil Acton

No.1 : 07-CV-O 1 02 I-PLF (D.D.C. 2007); or (c) ths matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All doents relatg to Whole Food' acsition of Wild Oats, includg docuents

discsing the effec of the merger on you.

4. Al docuents discusin compettion with Whole Foods or Wild Oats, includg

reponses by you to a new Whole Foods or Wild Oats store an respes by you to
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prce, promotions, prouct selecon, quaity, or seces at Whole Foos or Wild oat

store.

5. Al maret studies, strtegic plan or compettive anyses relatig to compettion in ea

Geogrhic Area includg docents discsing market shes.

6. Al market stes, stregc plas or cotive anyses relatg to the sae of natu

an organc prouc, includng the sae of natu å: orgac product in your stre

7. All docuents relatig to your plan to incr the shelf spac at your stores alocated to

natu an organc pruc, the number of natual and orgac prouc sold in your

store, or the saes of na or orgac prduct in your stors.

8. All docuents dicusing your plan to reova or improve your stores to sell additi~na

natu and orgac product or to open stores emphag natu and orgac prouct.

9. Provide docuents sufcient to show, or in the alterative submit a spea sheet

showig: (a) the stre name and address of each of your stores separately in each

Geogrphic Ara; and (b) for each stre provide the total weeky sales for each week

since Janua 1, 2006 to the cuent date.
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CERTIFCATE OF SERVICE

I cefy that I seed the foregoig Subpo Duces Tecum and all Attchents via

overght ma deliver to:

Jack W. Str1 Jr.

Strbts Fine Foods

8282 Foryt Boulev
Claytn, MO 63105

By B~Mai:

J. Rober Robern, Es.
Feder Trae Commssion

600 PenylvaoaAvenue, N.W.
Washigtn, DC 20580

Matew J. Reilly, Es.
Cae M. MoscelIi Esq.
Feder Trae Cossion
601 New Jer Avenue, N.W.

Wasngtn, DC 20001

Complait Counel

Dated: October 14t 2008

IS! James A. Fishk
James A. Fishk, Esq.
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,0' .
bas besulJaC.tò piccdoC~tS or in~tiQn in oonn~ Wïtl'tb~'., mid '.'. '.
.~~~~er ~åt~,:~~~' ~pe'~'Co~ul~ihas,si~ed an' ~~_no abide ~Y"~.,' : ,:, "

~of du ~ve oi~ji~ ii ot~ercope ~r'~co ball . · ... ..
jlmSdction Dver any apUate prngs ìnv~l~j~g' ths' ~r; (0) outscl c~unsel of,reOrd , '". ... . '.' '0. . l" . ., . : . ;'. .' ..... . . :':l. . .' ,0 :.', "
for the IespoØet~ tleir åsocäted attrneys 'and other, empioye ót:their .i~w,fi(s), Pnv;de . '"". . . . ,
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prvide adan notice to the oter pa or ti par for pÙtse' of alowig ~., .
. par to øk an or tht the doumt or trpt bç grte ii èamm trnt..Jf.. .. . . . ... '
that Pa wies in ~r(l,tttm for th. dot Or ~scpt th par sll fie '.' ., ,, ,
an appnat monn wí~ th Adm~vCl.w, Jndge withn S days 'åfit Ìèiye , , .' " '., ": .

su:nOticc. unt such ~,aa th A~ve ~w iu~ hics Otl~~ ~ ~~,Ðr:. . .::': .

~~be'~in~rti~t.'if~e'~~~Ór:ùi~,a~eQti~ :: " ',.,:' ::':,~.'. .0 i" . ..... '. '" . .:.. .
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CD
SUBPOENA DUCES TECUM

Isued Pursuant to Rule 3.34b), 16 C.F.R. § 3.34b)(1997)
1. TO 2. FR

Grg NeuPrde
vøl In. (d/a ValuMke)
315 Whttn Pary
Loisvi, K. 40

UN STATE OF AMCA
FEDER TRE COMMSSION

this IUbp Nq yo to pr an pe In an cong of de8lgi aa bo dome (as
de In Ru 3.34)), or taib ting . or to pe In cI pr - at th da an ti sp In
It 6. at th re of CoIs In It 9. In th prong des In It 6.

3. PL OF PR OR IN 4. MATE WILL BE PRCED TO

Jam A. Fihkin
Se Atthmiu A, Pa n. No. 1

5. DATE AN TIE OF PRON OR INCT

$. SUECT OF PROCDIG

Novemb 4. 20 at 10:0 am

In th Matæ of Whle Foo Ma Ine.. et ai Do No. 9324

T. MATE TO BE PRD

See Atthmnt A, Par il

8. ADINISTRTI LAW JU

Federal Trade CommJssion
Washington. D.C. 20580

9. COUNSEL REQUESTG SUEN

lam A. Fia &q.
De LLP
i 775 I Strt, NW
Wasgt DC 2002401

r;1M-
GENER INSTRUCIONS

DATE ISSUED~32
APEA

The de of this subp to yo by an meth
prbe by th Comlea'a Ru of Prce l8
le se an ma subj yo to a pe
Imp by law fo faure to co.

MOON TO UMrr OR QUASH

Th Co's Ru of Pra reir th an
moon to limt or qu Ih subp be file within
th ee1e of 10 da aft se or th time fo
coia. Th orl an te co of th peti
mu be led with th 5e of th Fe TraCo. ecpa by an af of sa ofth doc up co ht In It 9, an upo
BI ot pa prbe by th Rule d Pm.

TRVEL EXEN
The Cols'a Rule of PI reir th fe an
milege be pa by th pa th reues yc
apra. You shld pre yor c1rm to coIs in It 9 fo pat If yo we pe or
tely fMng sc oter thn th addi onthis eu en it wold rere 8X tr ~
yo to ap, yo mu ge pror ap fr co
fi In It 9.

Thl8 $Ubp do no reuir apal by OMB undeth Pa Reuc /1 of 198.

FTC For 70. 're. 119
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ATrACBM A

DO TO H.RODUCED PURUAN TO SUBPOENA DUCES TECUM

I. Dens
For the pu of thes Re for Doen, the followig defitions aply:

A. The te "Wole Foo" sh mea Whle Foo Mad, In., and its

pr divion, susidiares afiat paer an join vatu an al di

offce, emloye, agents an reves therf.

B. Th te "WUd Oat" sha me Wild Oat Maet Inc., th enty acqui by

Whle Foo on Aug 28, 200, and its prors divisions, susidiares atli~

paer an joint ventu and al dirs, offce, emloye, agts an reenves

therf.

C. Th ter "yu" an ''youf refe to the entity or pe to whom th Suba

is dieced an all prers, divions, subsidiares afates, parerps an joint

ventues, and includg al st format, brds, and baner under which any of the foregoing

operate, and al diecrs, offcer, employee, agents and repreentatives therf.

D. The tes UCommsion" refer to the Federal Trade Commssion and its

commssio~ bur diecrs, counsel, sta, and employees.

E.''DentJ as us he sha mea ever orgi an ever non-idetica

coy of any orgi of al meccay wrtten hatt ty or pred maal

eleccay sted da micrfi micrfiche, sound rerdgs fi, photogrhs,

videota, sldes, and other physca objec or tagible thgs of ever ki and detion

coaining stre inonon includng but not lite to, trts, let, corresndence

no memor ta re teeg, elecc ma, fales peodca pahlet

1



brur ciar adverents, leaet, re, reh stes, te da workg pape,

drwigs, ma sketcs, ~ bluets grhs ch diaraL logs, maua

agr~ coct, roug dr analyses ledger intones fici innnon ban

rerd repts, boks of acanmt, miergs, miut of mee miute boks

relutons, asgments, co prut pu ord, invoice, bi ofJadi1\ wrtt

merada or notes of ora councaon, an any oth tangible thg of whaer na.

F. Th te "relat to," "rla to," "rat to," "i reaton to," and

"cog" sh me mention coprg. cois :ica1i desöing, reecg,
reerg, evdencig, reg, perliitJ g to, sbowi dig, connec with

memorializig or involvi in any way whater the suject mat of th re incl

havi a leg, fa or logica connon relaonshp, corrlation, or asaton with the

suject ma of th rees A doent may "relate to" or an individu or entity wiout

spficay mentionig or diing that invidu or entity by næe.

G. The te "and" an "or" have both cojunctve and diunctve meags.

H. The tes "commmicaon" and "commcations" sha mea alI meengs

interews, converations, conference, discussions, corrpondence, mesages, telegr,

facsimiles, elecnic mai. mailgr, telephone convertions, and all ora, wrtten and

elecnic expions or other occe whery thoughts, opinons inormaton or dat ar

trtt beee two or mor pens.

I. Th ter "Tran" sh mea the acsition of Wild Oat by Whle Foo

th oc on Augu 28, 200.

J. The tcm "Geogrc.A" sh mea the followig metlita ar:

i. Al NM;
2. Bost~ MA

2



3. Boulder, CO;
4. Hie, IL (suburan Chcago);
5. Evann, It (su Chca);
6. Clevelan OH;
7. Color Spr CO;
8. Coluus OH
9. Deea, CO;
10. Wes Haord CT;
11. Hen NY;
12. Ka City..an Par KS;
13. La Veg NY;
14. Lo AnesSanta Monica-Breoo CA;
15. Louisve, K.;
16. Om NE;
17. Pas CA;
i 8. Pho AZ;
19. Por ME;
20. Portan OR;
21. St Loui MO;
22. Sata Fe, NM;
23. Palo Alto, CA;

24. Faiel County, Cl;
25. Miam Be FL;
26. Naples FL;
27. Nasvie, TN;
28. Reno, NY; an
29. Salt Lae City, UT.

II. Instrctons

1. Submit al docuents, includig infonation or ite in the possession of your

st employee, agents, repretatives, other pernnel, or anyone purtng to ac on your

bet by the dae listed in Ite S on the Suboena Duce Tecum form, to:

James A. Fish
Decer LL
1775 I Str NW
Was~ D.C. 20016

In the alteve, UDer FlC Rule 3.34(), 16 C.F.R. § 3.34(), you mu pr an pet

inon an copyi oftbe degn boks docents (as def in Rule 3.34()), or

3



tagible thgs - or to pet inon of th pr - at the da an tie sped in Item

5) at the re of Coun lied in Ite 9, on the Subp Duce Tec fo.

2. If an objecon is mae to an reue her al docients an th rensve

to the re not sujec to the objecon shuld be prod Simary, if any obecon is '

mae to pron of a doen th portons) of th doen no suec to the objecon

shuld be pr with th poons) objec to re an inca cleay as su

Otse no comicao~ doent, file, or th rees shuld be altered change or

moded in an re Al cocaOD, doen, and fies sh be pr in fu and

unex fo includg al atents and enclos either as they ar kept in yo

ord coure of buses or Orp7'.e to oo with thos reue. No councao~

document, file, or thg re should be dise of or desye

3. If you objec to any reue or otherse withld reponsve inormon

beau of the cl of prvieg 'work pr or oth grunds:

a. Identify the Req for Doents to which obj ecton or clai of

prviege is made;

b. Identify ever Docent witheld, the author, the date of creation, and all

recipients;

c. Identi al gr for objecon or asseron of privilege, and set for

th fa bas for asseon of the objecon or cla of prvieg

d Ide the inon withd by detion of the toic or sujec

mat, the dae of the councaon, an th pacipa an

e. Identify al pe havig knwledge of ~y fact relatg to your cla

of prviege.

4



4. Yom re should reflec al knowledge inoraton, an docen in your

posson, cu, or contrl, an ines mies oter spficay incaed you

oo, st employe agents, reves, other pennel, or anyoe pu to ac on

your beh.

s. You re to th docuent re should includ any doent cr

pr or recved fr Jan I, 200 to th prt.

6. Any queson reg th su shuld be di to James A. Fis at

202-261-3421 or Garv Jin at 202-261 -3435.

DL Rees For Donts
Pleae prvide the followi

1. Al doen you have prvide to the Coiimon in connecon with (a) the

Traon or any investigaon of th Tracton; (b) FTC l'. Whole Foods Market.

Inc., Civi Acton No. 1:07-c-oI021.PLF (D.D.C. 2007); or (c) th matter, which is In

re Whole Foods Market. Inc., FlC Doet No. 9324.

2. Al docuents relatig to any comuncations you have had with the Commssion in

connecton with (a) the Traon; (b) FTC 1'. Whole Foods Market. Inc. J Civi Acton

No. 1:07-CV-OI021-PLF (D.D.C. 2007); or (c) ths mater, which is In re Whole Foods

Markt, In, FTC Doet No. 9324.

3. Al doents re9tiig to Whole Foo' acuition of Wild Oa includg doen

di th effec of the mer on you.

4. Al docen di copetion with Whle Foo or Wild Oa, inlug

rens by you to a ne Whle Foo or Wild Oat stre and rens by you to

5



pnce protion pruc seecon, quty, or sece at Whole Foos or Wild Oats

st.
5. Al maet stes, stgic plan or comptive anys relati to competion in ea

Gegrhi Ar inclug docents dig mar sh.

6. Al ma stes, stc pla or cotive anys relat to th sae of na

an orgc pr inlu the sae of na an orc pr in your stre.

7. Al docents relat to your pla to inae the shelf sp at your st alloc to

na and orgc pr the num of na an orc pruc sold in your

store, or the saes of na or orgac pruc in you stre.

8. Al docuents disig your plan to revate or imve your st to sell adtiona

natu an orgac pruct or to op stre emphang nat and orgac pruc.

9. Prvide docenls suffcient to show, or in the alterve suit a spread sheet

showig: (a) the store name and adess of each of your stores separtely in each

Geogrphic Ar; and (b) for each store prvide the tota weeky sales for each week

since Janua i, 2006 to the cuent date.

6



CETMCATE OF SERVICE

I cefy th I seed the foregoing Sub Duce Tec and al Attents vi
overght mai dever to:

Gr NeuPrdet
Valunt Inc.(dla Valet)
3 is Whtt Paray
Louisve, KY 40

Bv E-Mal:

J. Robe Rob Es.
Fed Tra Coisson
60 Pemvaa Aven~ N.W.
Wasn, DC 20580

Ma 1. Reilly, Esq.
Cat M. Mosll Es.
Fed Tra Commisson
601 New Jer Avene, N.W.

Wasgt DC 20001

Coplai Counsel

Dat: Octobe 13,2008

IS! James A. Fishk
James A. Fishn, Es.
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. SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. §3.34(b)(1997)

1. TO 2. FRM
John Zupa
Presdent and Chief Exective Ofce
Zupan's Maket
7223 NE Hall Den Avenue

Vancouver. W A 98665

UNTED STATES OF AMCA
FEDERA TRE COMMSSION

This subp reuires yo to prouce and pelt inspect an copyi of deignted books, docments (as
defined in Rule 3.34(b)), or tangible th . or to peit inspeon of preis - at the date and time spci in

Item 5, at the ret of Conse Dsed in Ite 9, in the proing descrbe in Ite 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A. Par II, No. 1

4. MATERIAL WILL BE PRODUCED TO

JameS A. Fishkn

5. DATE AND TIME OF PRODUCIO OR INSPEcnON

6. SUBJECT OF PROCEEDING

Novem 5, 2008 at 10:00 am

In the Matt of Whole Foo Mmet Inc., et ~ Doc No. 9324

7. MATERIAL TO BE PRODUCED

See Atthment A, Par m

8. ADMINISTRTI LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

¡ames A. Fisbk &q,
Decher LLP
1775 I Stret NW
Washigton, DC 2006-2401

SECRETARY'S SIGNATURE

~ 2M! ~,t..il
GENERAL INSTRUCTIONS

DATE ISSUED

APPEACE
The delivry of this subpoa to you by any method
prebe by th Coion's Rules of Practcels
legl serice an may subje you to a pealty
impo by law for failure to comply.

MOTION TO UMiT OR QUASH

The Comisson's Rules of Pra reuire that an
motion to limit or quash this subpoa be filed wiin
the earier of 10 days af sece or the time fo
c;mpliance. The orginal and ten copl. of the petn
must be filed with the Setary of1le Feder Trade
Comissn, acmpanied by an afav of seice of
the doct upon counse list In Item 9, and upon

all other partes prebed by th Rules of Practce.

TRVE EXENSES

The Comisson's Rules of Prace reuire Uiat fe end
mileage be paid by the pa that reueste your
apperace. You shold pret yor claim to couns
fist in Item 9 for paymt If you ar pennanUy or
temporaly living soere other th the addre on
this subpo and It wold reuire exceive trvel for
you to apper, you mu get prior approval frm collsel
list in Item 9.

This subpoa dos not reuire apprl by OMB und
the Paperk Redcton Ac of 1980.

FTC Form 7M (rev, 1197)
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ATlACBMEN A

DOCUENTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECUM

I. Defitins

For thé pures of these Req for Docuents, the followig defitions aply:

A. The tei UWole Foods" shall mea Whole Foods Maret Inc., and its

precrs, divisions, susidiares, afia, parerps an joint vetu, and all dis,

offce, employees, agents an repesentatives therf.

B. The te "Wild Oats" shal mea Wild Oats Market, Inc., the entity acquired by

Whole Food on August 28, 2007, and its preecesors divisions, subsidiares, afliates,

parerps and joint ventu and all direcors, offcer, employees, agents, and reenves

therf.

C. The te ''you'' and ''yout' refer to the entity or peson to whom th Subpoena

is direc, and all predecssors, divisions, subsidiares, afliates, parerhips and joint

ventues, and includig all stoe fonnats, brands, and baner under which any of the foregoing

operte, and all dirers, offce, employee, agents and representatives thereof.

D. The ten "Commssion" refer to the Federal Trade Commssion and its

commssioner, buru directors, counel, stfE and employees.

E. "Docuents" as used he sha mea ever origial an ever non-identica

coy of any orgial of all mechacaly wrtt handwr tyed or prite materal,

eleccaly stored da, micrfi, micrfiche, sound rerdgs fi, photogrhs,

videta, slides, and oth physcal object or tangible tbgs of ever kid and descron

cotag stored informaton, includig but not lited to, trpt, let, condence

note, memorda, tapes, reco, telegrs, elec1onic mai, facsles, perodcals, pampliet,
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brochures, cicular, adversements, lea:et, reprts, research stdies, test data workig paper,

drwigs, mas, sketes diagr, blueprits, grphs, cha, diares, logs, mauas,

ageeents, contrcts, rough drft anyses, ledger, inventories, ficial inormaton, ba

recrd, reipts, books of acunt, undergs miute of meegs, miute books,

reolution, assignents, coputer prtouts, purha order, invoices, bils of ladg, wrtten

memorada or notes of or councaons, an any other tagible thng of whater natue.

F. The ter ''relate to," ''rlat to," ''relag to," "i relation to," an

"conceng sha mea mentioni comprsing, consistig, indicatig, descn"bin, reecg,

refexg, evidencig, regag, perg to, showig, dicusig, conneced with

memoralizig or involving in any way whatsoever the subject matt of the reuest, including

havig a lega, fac or logical connecon, relationhip, corrlaton or association with the

subjec matter of the reues. A docent may "relate to" or an individua, or entity without

specifically mentionig or discusin that individual or entity by nae.

G. The tem "and" an "of' have both conjunctive and dijunctve meags.

H. The ter "councation" and "communcations" shall mea al meetigs,

interew, converations, conferences, discussions, corresondence, messages, telegr,

facsimes, electrnic mai, mailgrams, telephone conversaons, and all ora, wrtten and

elecolÚc expressions or other occces wherby thoughts, opinons, information or data ar

trtted betee two or more pens.

I. The te "Traacon" shal mea th acuisition of Wild Oats by Whle Foods

th oced. on Augut 28, 2007.

J. The ter "Geogrphic~' shal mea the followig metlita area:

1. Aluquerue, NM
2. Boston, MA;

2



3. Boulder, CO;
4. Hine, IL (suUlan Chicago);
5. Evanton, IL (subuan Chicao);

6. Cleveland, OH;

7. Colorado Sprgs CO;
8. Columbus, OR
9. Denver, CO;

10. Wes Harord, Cl;
11. Hender NY;
12. Kaas City-Overland Par KS;
13. La Vega, NY;
14. Los AngelesSan MoncaBretwood, CA;
15. Louisvlle, KY;

16. Omaha, NE;
17. Pasden CA;
18. Phoenx, AZ;

19. Portan, ME;
20. Portand, OR;

21. St. Louis, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, CT;

25. Mi Beach, FL;
26. Naples, FL;

27. Nashville, TN;

28. Reno, NV; and

29. Salt Lae City, UT.

IL lnnrcüons

1. Submt all docuents, including infonnation or items úi the possession of your

staff emloyees. agents, reresentatives, other pernnel, or anyone purortg to act on your

beha1~ by the date listed in Ite 5 on the Subpoena Duce Tecum fonn, to:

J ames A. Fis
Decer LLP
1775 I Strt, NW
Wasgton, D.C. 20016

In the altee, un FlC Rule 3 .34(), 16 C.F.R. § 3 .34(b), you mus prduce an pert

inecon and coyi of the desgn books, docents (as defied in Rule 3.34()), or
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table thgs - or to pent inection of the prse - at the date and tie spfied in Ite

5, at the reues of Counel listed in Item 9, on the Subpoen Duce Tec fon.

2. If an objecon is made to any reuet herei al docents and thgs responsive

to the reue not sujec to the objecon should be prced Simlarly, if any objecon is

ma to prducton of a docent, the portones) of tht docuent not subjec to the objecon

should be proced with the portones) objeced to rect and incated clealy as such.

Oterise, no councaton, docent, fie, or th reesed should be alteed changed, or

modied in any repe. All councations docents an :fles sh be pruce in fu and

unexpurgaed form includig al atthments and enclosues either as they ar kept in your

ordnar course of busines or organ to corresd with those reqst. No communcaon,

docuent, fie, or thg reqst should be dispsed of or desoyed.

3. If you object to any request, or otherse withold resonsive informon

because of the clai of prviege, wolk product, or other grunds:

a. Identify the Request for Docuents to which objecion or clai of

prviege is made;

b. Identify ever Document witheld, the author, the èate of creation, and all

reipients;

c. Identify a11 grounds for objection or asseron of privilege, and set fort

the fact bas for asseron of the objection or clai of prvilege;

d. Identify the inormtion witheld by descrption of the topic or subjec

matter, the date of the councation, and the parcipants; and

e. Identify al pens havig knowledge of any fact relatig to your clai

of prvilege.
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4. Your reponses should refec al knowledge, information, and docments in your

possession cuody, or contrl, and includes, uness otherse spficay indicated your

counsel, sta employees, agents, reesentatives, other pennel, or anyone pug to ac on

your behf.

5. Your ree to the docuent reues should include any docuent crted

prared or reved from Janua 1, 200 to the prent

6. Any questons regag ths subpo should be dieced to James A. Fishk at

202-261-3421 or Gorav Jinda at 202-261-3435.

in. Reauests For Docents

Please provide th followig:

1. All docwents you have prvided to the Commssion in connection with (a) the

Trasaon or any invesgaon of the Traacton; (b) FTC v. Whole Foods Market,

Inc., Civi Acton No, 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whle Foods Market, Inc., FrC Docket No. 9324.

2. All docents relating to any communcations you have had with the Commission in

connecon with (a) the Traaction; (b) FTCv. Whole Foods Market, Inc., Civil Acton

No.1 :07-CV-01021-PLF (D.D.C. 2007); or (c) ths matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All docuents relatig to Whle Foods' acquisition of Wild Oat, includg docuents

discusig the effect of the merger on you.

4. Al docuents dicusing competion with Whole Foods or Wild Oats, includg

renses by you to a new Whole Foods or Wild Oats stre an renses by you to
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price, prmotions, produc selecion, quality, or serce at Whole Foods or Wild Oats

store.

5. Al maret studies, sttegic plans or copetive analys relatg to copetition in eah

Gegrhic Area, includg documents discsing market shes.

6. Al maret stdies, strgic plan or compettive anyses relatg to the sale of natu

and organc product, includg t1 sale of na and organc prouct in your stores.

7. All docuents relatig to your plan to increae the shelf spac at your store alocted to

Dttual and orgac pruct, the number of naal and orgac prouct sold in your

stores, or the saes of natu or orgac prduct in your store.

8. All docuents dicusing you plan to renovate or improve your store to sell additiona

natu and organc product or to open stores emphasizing natu and organc procts.

9. Provide docuents suffcient to show, or in the alterative submit a spread sheet

showing: (a) the store name and adess of each of your stores searately in each

Geogrphic Area; and (b) for each store provide the total weekI y sales for each week

since Janua 1, 2006 to the cuent date.
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CERTICATE OF SERVICE

I cer th I sered the foregoing Subpoena Duces Tec an al Atthments via

overght mai delivery to:

John Zupan
President and Chief Execve Ofcer
Zupa's Maret
7223 NE Hazell Dell Avenue
Vancover, WA 9866

Bv E-Mai:

J. Rober Robeon Esq.
Federal Tre Cossion
600 Penylvana Avenue, N.W.

Washigton, DC 20580

Mattew J. Reilly, Esq.
Catare M. Mosctell, Esq.
Federal Trae Coission
601 New Jeiey Avenue, N.W.
Washington, DC 2001

Complaint Counel

Dated: October 14, 2008

/sl James A. Fishk
James A. Fisb Esq.
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EXHIBIT B



UNTED STATES OF AMCA
BEFORE TH FEDERA TRE COMMSSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S RULE 3.22(F) STATEMENT OF JAMS A.
FISHK IN SUPPORT OF MOTIONS FOR ENFORCEMENT OF

SUBPOENAS DUCES TECUM ISSUED TO ENIRLY
NON-COMPLIAT NON-PARTIES

I, James A. Fishk, under penalty of perjury, hereby declare:

1. I am one of the attorneys for Whole Foods Market, Inc. ("Whole Foods") in the

above,-captioned matter.

2. In October of 2008, Whole Foods seryed subpoenas duces tecum on the

following non-paries: Ada's Natual Foods ("Ada's"); Amazing Grace Whole Foods

("Amazing Grace"); B&R Stores, Inc. ("B&R"); Ball's Food Stores, Inc.; Burger's Superket,

Inc.; HOW's Market ("HOW's"); Jer's Famous Deli, Inc. ("Jer's"); Kig Rach Market

("Kig Ranch"); Miles Market ("Miles"); P&S Foods (d//a Shur-Sav Markets) ("P&S");

Raley's; Straub's Fine Foods; ValuDiscount, Inc. (d//aValuMarket); and Zupan's Market.

3. When these companies failed to comply with the subpoena, I undertook the

followig efforts in good faith to secure their compliance.

4. To my knowledge, Ada's is unrepresented by counsel. On October 16, 2008, I

spoke with Brad Ingle, the store manager of Ada's, in an attempt in good faith to secure Ada's

compliance with the subpoena. During that call, Mr. Ingle told me he would give the
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subpoena to the store's owner. I have heard and received nothng from the company since

then, and it has failed to object, move to quash, or othere respond to the subpoen.

5. To my knowledge, Amazing Grace is unrepresented by counsel. On October

24, 2008, I spoke with the owner of Amazing Grace, Paul Koenig, in an attempt in good faith

to secure Amazing Grace's compliance with the subpoena. During that call, Mr. Koenig told

me he had no documents responsive to Requests 1-8 but that he did have documents responsive

to Request 9 that he would produce. Since speakg to Mr. Koenig on October 24, I have

heard and receiyed nothing from Amazing Grace, and it has failed to object, move to quash, or

otherise respond to the subpoen.

6. To my knowledge, B&R is unrepresented by counsel. On October 21, 2008, I

spoke with Glenda Meisinger, an employee of B&R, in an attmpt in good faith to secure

B&R's compliance with the subpoena. Since that conyersation, I have heard and received

nothing from B&R, and it has failed to object, move to quash, or otherise respond to the

subpoena.

7. To my knowledge, HOW's is unrepresented by counsel. On November 3,

2008, I spoke with Mark Oerum, an employee of HOW's, in an attempt in good faith to

secure HOW's compliance with the subpoena. Since speakg to Mr. Oerum on Noyember 3,

I have heard and received nothing from HOW's, and it has failed to objec, move to quash, or

otherwise respond to the subpoen.

8. To my knowledge, Jerr's is unrepresented by counsel. On October 15, 2008, I

spoke with Guy Starkman, the President of Jerry's, in an attempt in good faith to secure

Jerry's compliance with the subpoena. Since speakng to Mr. Stakman on October 15, I have
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heard and receiyed nothing from Jerry's, and it has failed to object, move to quah, or

otherise respond to the subpoena.

9. Alice O'Brien is Kig Rach's General Counel. On December 30,2008, I spoke

with Ms. Rach in an attmpt in good faith to secure Kig Ranch's compliance with the

subpoena. Since speakng to Ms. O'Brien on December 30, I have heard and received nothing

from Kig Ranch, and it has failed to object, move to quash, or otherise respond to the

subpoena.

10. To my knowledge, Miles is unrepresented by counsel. On October 16, 2008, I

spoke with Frank Cangemi, the owner of Miles, in an attempt in good faith to secure Miles'

compliance with the subpoena. Since speakng to Mr. Cangemi on October 16, I have heard

and received nothing from Miles, and it has failed to object, move to quash, or otherse

respond to the subpoena.

11. To my knowledge, P&S is unrepresented by counsel. On October 15, 2008, I

spoke with Peter Sarados, Sr., an employee of P&S, in an attmpt in good faith to secure

P&S's compliance with the subpoena. Since speakng to Mr. Sarados, Sr., on October 15, I

haye heard and received nothg from P&S, and it has failed to objec, move to quash, or

otherise respond to the subpoena.

12. Raey's is represented by Jenner Crabb, the company's General Counel. I

spoke with Ms. Crabb on Novembe 3,2008 in an attempt in good faith to seure Raley's

compliance with the subpoena. Since Noyember 3, I have also left messages on Ms. Crabb's

yoicemail on December 9, 2008, December 12, 2008, and Januar 9, 2009 in an attempt in

good faith to secure Raley's compliance with the subpoena. Nonetheless, since speaking to
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Ms. Crabb on November 3, I have heard and received nothing from Raley's, and it has failed

to object, move to quash, or otherise respond to the subpoena.
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Pursuant to 28 V.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and

correct and that this declaration was executed on this 14th day of January, 2009.

/ V" r -

Jaiys A. Fishk

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

"" .. ,--

Attorney for Whole Foods Market, Inc.
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EXHIBIT C



UNITED STATES OF AMCA
BEFORE THE FEDERA TRE COMMSSION

In the Matter of
)
)
)
)
)
)

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation. Public

WHOLE FOODS MAT, INC.'S RULE 3.22(F) STATEMENT OF GORA V JIAL
IN SUPPORT OF MOTIONS FOR ENFORCEMENT OF SUBPOENAS DUCES

TECUM ISSUED TO ENTIRLY NON-COMPLIANT NON-PARTIES

I, Gorav Jindal, under penalty of perjury, hereby declare:

1. I am one of the attorneys for Whole Foods Market, Inc. ("Whole Foods") in the

above-captioned matter.

2. In October of 2008, Whole Foods seryed subpoenas duces tecum on the

following non-parties: Ada's Natural Foods; Amazing Grace Whole Foods; B&R Stores, Inc.;

Ball's Food Stores, Inc. ("Ball's"); Burger's Superarket, Inc.; HOW's Market; Jer's Famous

Deli, Inc.; Kig Rach Market; Miles Market; P&S Foods (d//a Shur-Sav Markets); Raley's;

Straub's Fine Foods ("Straub's"); ValuDiscount, Inc. (d//a ValuMarket) ("ValuDiscount"); and

Zupan's Market ("Zupan's").

3. When these companes failed to comply with the subpoena, I undertook the

following efforts in good faith to secure their compliance.

4. To my knowledge, Burger's is not represented by counsel. Between Whole

Foods' service of the subpoena and protective order on Burger's by oyernight mail delivery on

October 14, 2008 and December 23, 2008, I left a voice messae for John A. Burger, III, who
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I understad to be Burger's President, in an attempt in good faith to secure Burger's

compliance with the subpoena. When I never heard or received anything from Mr. Burger or

his company, I called and spoke with Mr. Burger on December 23, 2008 in an attempt in good

faith to secure Burger's compliance with the subpoena. During that call, Mr. Burger stated

that he was busy, sad he would have to call me back, and then abruptly ended the calL. Since

that call, I haye not heard or received anything from Mr. Burger, and his company has failed

to object, move to quash, or othere respond to the subpoen.

5. To my knowledge, Straub's is not represented by counseL. Between Whole

Foods' service of the subpoena and protective order on Straub's via overnght mail delivery on

October 14, 2008 and December 3,2008, I left at least two voicemail messages for Jack

Straub, the CEO of Straub's, in an attmpt in good faith to secure Straub's compliance with

the subpoena. On December 3,2008, I again called Mr. Straub, who admitted he had been

meanng to call me back, and attempted in good faith to secure Straub's compliance with the

subpoena. That same day, I subsequently em ailed the subpoena and protectiye order to Mr.

Straub. See Appendix in Support of Motions for Enforcement of Subpoen Duces Tecum

Issued To Entirely Non-Compliant Non-Paries ("Supporting Appendix"), Ex. F. When I did not

hear back from Mr. Straub or his company, I left Mr. Straub a voice message on December

16, 2008 asking when we would receiye a response. When I stil did not hear back from Mr.

Straub, I sent him a second email on December 23, 2008 in an attmpt in good faith to secure

Straub's compliance with the subpoena. See Supporting Appendix, Ex. G. Since speakng

with Mr. Straub on December 3, 2008, I haye not heard or received anything from Straub's,

and it has failed to object, move to quash, or otherise respond to the subpoena.
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6. To my knowledge, ValuDiscount is not represented by counsel. After Whole

Foods' service of the subpoena and protective order on ValuDiscount via oyernght mail

delivery on October 13, 2008, James Neumann, who I understand to be the Vice President of

ValuDiscount, left me a voicemail message on October 23, 2008. On or about October 24,

2008, I returned Mr. Neumann's call and left him a voicemail message in a good faith attempt

to seure ValuDiscount s compliance with the subpoena. I haye not heard or received

anything from Mr. Neumann or his company since that date. I left Mr. Neumann a second

messae on Januar 12, 2008. Mr. Neumann has not returned my call, and his company has

failed to object, move to quash, or otherse respond to the subpoena.

7. To my knowledge, Zupan's is not repreSented by counsel. Between Whole

Foods' seryice of the subpoena and protectiye order on Zupan's via oyernight mail deliyery on

October 14, 2008 and December 3, 2008, I left at least thee yoicemail messages for John

Zupan's, the CEO of Zupan's, in an attempt in good faith to secure Zupan's compliance with

the subpoena. On December 3,2008, I called and spoke with Mike Zupan, who is John

Zupan's son and, and who I understad to be currently runnig Zupan's, in an attempt in good

faith to secure Zupan's compliance with the subpoena. That sae day, I subsequently emailed

the subpoena and protective order to Mike Zupan and offered to speak with him agai so that

we could informally secure Zupan's compliance with the subpoena. See Supporting Appendix,

Ex. H. When I did not hear back from Mike Zupan or his company, on December 17, 2008, I

emailed hi the AU's December 16, 2008 Order Denyig New Seaons Market's Motion to

Quash or Limit Subpoena Duces Tecum and agai asked tht Zupan's comply with the

subpoena. See Supporting Appendix, Ex. r. When I stil did not hear back from Mie Zupan or
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his company, on Decembe 23,2008, I agai emaiedMieZupanthi time attachig the

Cour's Decembe 23,2008 Order Denyig Gelson's Markets' Motion for a Protecive Order or

in the Altertive To Quash or Limit the Subpoena and yet agai asked tht Zupan's comply

with the subpoena. See Supporting Appendi, Ex. 1. That same day, Mie Zupan responded to

me byemail and indicated that Zupan's would not comply with the subpoen. See Supportin

Appendix, Ex. K In response to Mie Zupan's emai~ I sent hi an email statin: "As I

discussed with you before, and as I indicated in e-mails to you, we recogne that you are not a

pary to th litigation and are therefore wilig to work with you to reduce the burden of

compliance. It seems, however, that you do not want to work with us. If! have miunderstood,

please let me know as soon as possible." Id. Since responding to Mike Zupan's email on

December 23, 2008, I have not heard or received anything from Zupan's, and it has failed to

object, move to quash, or otherise respond to the subpoena.

8. On Octobe 13,2008, Whole Foods sered the subpoena duces tecum and

protective order via overght mail deliver on Ball's. Since Whole Foods' serice of the

subpoena and protecive order on Ball's on October 13, I have heard and received nothing from

Ball's. To my knowledge, Ball's is not represented by counsel. On Januar 12, 2009, I left a

messae for David Ball, Ball's President and Chief Operating Officer, in a good faith attempt

to secure Ball's compliance with the subpoena. Nonetheless, Ball's has not returned my call,

nor has it objected, moved to quash, or otherise responded to the subpoena.
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Pursuant to 28 V.S.C. § 1746, I declare under penalty of perjury that the foregoing is tre and

correct and that this declaration was executed on this 14th day of Janua- 2~

7
GO;Jindal . C:
DECHERT LLP
1775 I Street, N.W.
Washigton, D.C. 20006

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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EXHIBIT D



UNITED STATES OF AMERICA
FEDERA TRAE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUGES

In the Matter of
)
)
)
)
)
)

Docket No. 9324WHOLE FOODS MARKT, INC.,
Respondent.

ORDER ON NON-PARTY NEW SEASONS MATtS MOTION TO
QUASH OR LIMIT SUBPOENA FROM WHOLE FOODS MART, INC.

I.

On November 24, 2008, non-par New Seasons Market, Inc. ("New Seasons") fied a
motion to quash or limit the subpoena issued to it by Respondent Whole Foods Market, Inc.
("Respondent" or "Whole Foods"). Respondent fied its Response in Opposition on December
4, 2008.

On December 12,2008, New Seasons fied a motion for leave to fie a reply and its reply.
New Seasons' motion for leave to fie a reply is GRANTED.

On December 16,2008, Complaint Counsel fied a memorandum regarding New
Seasons' motion. In it, Complaint Counsel states that it does not take a position on New
Seasons' motion to quah, but concluded that the motion should be denied.

For the reasons set fort below, New Seasons' motion to quash or limit the subpoena is
DENID.

II.

New Seaons asserts that it is Whole Foods' top competitor in Portland, Oregon. New
Seasons fuer aserts that the documents which Whole Foods seeks contan New Seasons'

trade secrets and other highly confdential information. New Seasons argues that if it were
required to produce the information Whole Foods seeks, this would provide Whole Foods with a
blueprit to New Seaons' success and the means for Whole Foods to engage in anticompetitive

conduct agt one of its primar competitors in the Portland, Oregon market. New Seaons

seeks an order quahing the subpoena with respect to request three though nine on grounds tht



those requests are: (1) unduly burensome; (2) are themselves anticompetitive; and (3) seek
trade secret and other confdential, commercially sensitive information without an adequate
protective order.

Respondent asserts that the documents it seeks are directly relevant to the issues mised
by the Complaint and that Respondent has no other effective means to obtan information from
its non-par competitors necessa for its defense. Respondent fuher asserts that the request
ar not unduly burdensome and that the Protective Order entered by the Commission in ths case
on October 10, 2008, ("Protective Order") adequately protects New Seasons' confidential
inonnation.

III.

Pares may obtain discovery to the extent that it may be reasonably expected to yield
infonnation relevant to the allegations of the complaint. 16 C.F .R. § 3.31 (c)( i). An
Adminstrtive Law Judge may limit discovery if the discovery sought is uneasonably
cumulative or duplicative, or is obtanable frm some other source that is more convenient, less
burdensome, or less expnsive; or if the burden and expense of the proposed discovery outweigh
its likely benefit. 16 C.F.R. § 3.31(c). In addition, an Administrtiye Law Judge may enter a
protective order to protect a par from undue burden or expense. 16 C.F .R. § 3.31 (d). Pares
resistig discovery of relevant information car a heavy burden of showing why discovery
should be denied. Blankenship v. Hearst Corp., 519 F.2d 418,429 (9th Cir. 1975).

The subpoena served on New Seaons consists of nine requests for documents. The first
two requests seek documents relating to communications with the Federal Trade Commission
("FTC") and documents previously produced to the FTC. New Seasons' motion addresses only
the thrd though ninth requests. These requests, which seek all documents from Januar 1,2006
to present, ar:

3. All documents relating to Whole Foods' acquisition of Wild Oats, including
documents discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you
to pnces, promotions, product selection, quality, or services at Whole Foods or
Wild Oats stores.

5. All market studies, stategic plans or competitive analyses relating to competition

in each Geogrphic Area, including documents discussing market shares.

6. All maket studies, sttegic plans or competitive anlyses relating to the sale of
natu and organc products, including the sale of natural and organc products ,in
your stores.
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. .

7. All documents relating to your plan to increase the shelf space at your stores
allocated to natual and organic products, the number of natul and orgaic
products sold in your stores, or the sales of natual or organic products in your
stores.

8. All documents discussing your plans to renovate or improve your stores to sell
additional natur and organc products or to open stores emphasizing natual and

organic products.

9. Provide documents suffcient to show, or in the alternative submit a spread sheet
showing: (a) the store name and addrss of each of your stores separtely in each

Geographic Area; and (b) for each store provide the total weekly sales for each
week since Januar i, 2006 to the curent date.

New Seaons does not make the objection that the documents requested are not relevant
to the issues rased in the Complaint or the defenses asserted thereto. Instead, New Seasons
argues the subpoena should be quashed or limited because the requests: (a) are unduly
burdensome; and (b) are themselves anticompetitive; and (c) seek trade secrets and other
confdential, commercially sensitive information without an adequate protective order.

A. The requests are not unduly burdensome

New Seasons argues that requests thee, four, seven, and eight should be quashed or
limited because they are unduly burdensome. New Seasons asserts that although Respondent has
offered to limit these requests for "all documents" to "all documents generated by high level
New Seasons' employees," this restrction does not materially alter the burden associated with
producing the documents. New Seasons argues that to search through all of its emails to
determine whether the sender or recipient was "high level" and whether the email is responsive
could cost New Seasons between $250,000 and $500,000. New Seasons states that it does not
wish to divert the resources necessar to accomplish the search and review called for by the
requests. New Seasons furter argues that because it is owned and operated locally in Portland,
Oregon, and has no stores outside of that local market, any information New Seasons would
provide would have no impact on the multitude of other geographic aras involved in this
proceeding.

Respondent states that it has met and conferrd with New Seasons in an attempt to reduce
New Seasons' burden of compliance with the subpoena Respondent also states that Respondent
represented to New Seasons that New Seasons did not need to search for documents at any of its
stores, but rather need only produce "high-level" documents from its "high-level" management
employees at its Portland, Oregon headquarers. According to Respondent, the Commission has
taken the position that, in 2007, New Seasons wa one of 

just two competitors of Whole Foods
and Wild Oats. Thus, Respondent argues, the documents Respondent seeks from New Seasons
will be heavily on the definition of the relevant market in this case.
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New Seasons responds that identifying which employees are "high level" employees is
diffcult and would require a search though documents to detennine whether the sender or
recipient was "high leveL." New Seasons also responds that even if the request is limited to
"high level" documents, it must stil seh the same volume of documents to determine which
documents are responsive and 44high leveL." Accordingly, argues New Seasons, the burden on
New Seasons is not ameliorated by these restrictions.

"Some burden on subpoenaed paries is to be expected and is necessar in fuerace of

the agency's legitimate inquiry and the public interest." Federal Trade Commission v. Dresser
Ind., Inc., 1977 U.S. Dist. LEXIS 16178, * 1 3 (D.D.C. 1977). "Inconvenience to third paries

may be outweighed by the public interest in seekig the trth in every litigated cae." Covey Oil

Co. v. Continental Oil Co., 340 F.2d 993, 999 (lOth Cir. 1965) (denying motion to quah
subpoenas served on competitors). The requests seek relevant information. In light of 

thelimitations to which Respondent has agreed and as are set fort below, the burden on New
Seasons is not an undue burden.

B. The requests are not anticompetitive

New Seasons argues that requests three though nine should be quashed because they ask
New Seasons to provide its most confdential and commercially sensitive information to one of
its primar competitors, Whole Foods, New Seasons argues that Whole Food has a history of
takg competitors' business away from them and of harsing and punishing competitors. New
Seasons suggests that Whole Foods may be using litigation tactics to improve its competitive
position. Respondent responds that New Seasons' accusations of anti competitive conduct are a
bald attempt to divert attention from the issues raised by the discovery dispute.

The implied allegations that Whole Foods may be using the document requests to gain a
competitive advantage over New Seasons are without support. Accordingly, they do not provide
a reasonable basis to quash the subpoena. The fact that these documents may contain
confidential and commercially sensitive information does not provide a basis to quash or liinit
the subpoena. The Commission's Rules of Practice do not specifically protect trade secrets or
confdential information from discovery. Section 6(f) of the Federal Trade Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 U.S.C. § 46(f) and 15 U.S.C. § 57b-
2(b), respectively) limit the Commission's abilty to disclose confidential information to the
public. The Commission's Rules of Practice also do not limit a litigant's abilty to obtain
confidential information though discovery. In re E.l DuPont de Nemours & Co., 97 F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do "not absolutely bar disclosure of 

business data as
evidence in (FTC) adjudicatory proceedings. ").

Cour interpreting discovery sought under the Federa Rules of Civil Procedure have
held tht there is no immunty protecting the disclosure of trde secrets. Federal Trade
Commission v. J.E, Lonning, 539 F.2d 202, 209-210 (D.C. Cir. 1976); LeBaron v. Rohm and
Bass Co., 441 F.2d 575,577 (9th Cir. 1971) e'The fact that discovery might result in the
disclosure of sensitive competitive infonnation is not a basis for denying such discovery.").
See also Federal Trade Commission v. Rockeftller, et al., 441 F. Supp. 234,242 (S.D.N.Y.
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1977), affd 591 F.2d 182 (2d Cir. 1979) (An objection to a subpoena on grounds tht it seeks
confdential information "poses no obstacle to enforcement. ").

The issue of whether the Protective Order adequately protects New Seasons' confdential
information from disclosure is addressed in the following section. .

c. The Protective Order adequately protects New Seasons

New Seasons states that the requests seek detailed information regarding sales
information. strtegic plan. and documents relating to its plans to increase sales. New Seasons
assert that it is a private company and is not required to release ths information to anyone
outside of the company. New Seasons fuer argues that the Protective Order issued by the
Commssion does not adequately protect its confdential materiaL. New Seasons expresses
concern that Whole Foods' outside counsel may provide ongoing counseling to Whole Foods
with respet to competitive decision-makng and that experts retained in this case may be hid
by other competitors in the futue and would not be able to "unlear" the information leared
from New Seasons' documents.

New Seasons points to instances where, in another administrative proceeding, the FTC
caused discovery material that had been marked by the respondent as confidential to be posted
on the FTC's public website and where, in the District Court case FTC v. Whole Foods Market,
Inc.. the FTC filed publicly a document that had been "redacted" by blackening out text
electronically in a manner which allowed the trade secret information to be viewed. New
Seasons argues that these instaces cause New Seasons to be concerned about the likelihood of
disclosure of its confidential information. New Seasons urges that it should not be required to
provide confidential information without a protective order that prohibits the FTC from
disclosing information New Seasons considers to be confidential and that requires the disclosing

par to pay a penalty for violation of the protective order.

Respondent argues that the Protective Order in this case adequately protects confidential
documents of third paries through a number of safeguards. The Protective Order allows
disclosure of confdential documents to a limited group of people and prohibits any Whole
Foods employees, including inside counsel, from reviewing confidential documents subject to
the Protective Order. Respondent states that New Seasons has provided no authority to support
its request that the Commssion agree to pay damages in the event of an inadvertent public
disclosure of confidential information and that if the Protective Order is violated, New Seasons
can raise the issue with the Commission.

The Protective Order entered by the Commission in this cas restricts disclosure of
confidential material to:

(a) the Administrative Law Judge presiding over ths proceeding, personnel
assisting the Administrtive Law Judge, the Commission and its employees, and
personnel retained by the Commission as experts or consultats for ths

proceeding, provided such expert or consultats are not employees of the
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respondent, or any entity established by the respondent, or employees of any third
par which has been subpoenaed to produce documents or information in
connection with ths matter, and proyided fuer that each such expert or

consultat has signed an ageement to abide by the tenn of ths protective order;
(b) judges and other cour personnel of any cour having jursdiction over the
appellate proceedings involvig this matter; (c) outside counsel of reord for any
respondent, their associated attorneys and other employees oftheir law firm(s),
provided such personnel are not employees of the respondent or of any entity
established by the respndent; (d) anyone retained to assist outside counsel in the
prepartion or hearng of ths proceeding including expert or consultants,

provided such experts or consltats are not employees of the respondent, or any

entity established by the respondent, or employees of any third par which ha
been subpoenaed to produce documents or information in connection with ths
matter, and provided fuer tht each such expert or consultat has signed an

agreement to abide by the terms of this protective order; and (e) any witness or
deponent who authored or received the information in question, or who is
presently employed by the producing pary. '

The Protective Order prohibits any Whole Foods employees, including inside counsel, from
reviewig the documents produced by non-paries. In addition, the Protective Order and the
Commission's Rules governing in camera treatment of confidential inormation prohibit
disclosure of highy confidential documents.

"iA)bsent a showing to the contrar, one has to assume that the protective order wil
work, especially in light of the extensive use of the device in Commission litigation (in cases
frequently involving experts)." Coca-Cola Bottling, 1976 FTC LEXIS 33, *5 (Dec. 7, 1976).
New Stasons' speculation that its documents may be disclosed or that outside counel may use
the information gained to advise Whole Foods in the future on commercial decisions or that
expert or consultants wil inadvertently use information they leaed in this litigation in future
litigation is just that - speculation. New Seasons has not made an adequate showing to support
its argument that the Protective Order wil not protect it.

New Seasons suggests that the Protective Order is inadequate because it does not provide
for a fixed moneta penaty on counsel if the Protective Order were to be violated. New
Seasons points to the protective order issued by the United States District Court for the Distrct
of Columbia in FTCv. Whole Foods, Inc., July 6, 2007, which included a 

penalty of $250,000 to
be paid by any person who violated the protective order in that case. However, New Seasons ha
provided no authority in support of its argument that the Commission has authority to require a
disclosing par to pay a penalty for a violation of its protective orders.

In light of the limitations set forth below and the confidentiality provisions of the
Protective Order, enforcement ofthe subpoenas, as limited by ths Order, is not unreasonable or
oppressive.
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IV.

The documents sought by Whole Foods are relevant to one of the centra antitrst issues
in this proceedig - the appropriate defmition of the relevant market. The burden to New
Seasons to comply is not unduly burdensome and its confidential documents will be adequately
protected under the Protective Order.

New Seaons' motion to quah or limit the subpoena is DENIED. Request numbers
\ thee, four, seven and eight are hereby limited to documents from New Seaons' senior

management tea located at New Seasons' Portand, Oregon headquaers. New Seaons shall
produce all responsive documents no later than December 29, 2008.

ORDERED:

~ f\ ~/(l
D. Michael Chappell
Administrtive Law Judge

Date: December i 6, 2008
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EXHIBIT E



UNITED STATES OF AMERICA
FEDERA TRAE eOMMSSION

OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
)
)
)
)
)
)

Docket No. 9324WHOLE FOODS MARKT, INC.,
Respondent.

. ORDER ON NON-PARTY GELSON'S MATS' MOTION
FOR PROTECTIV ORDER OR TO QUASH OR

LIMIT SUBPOENA FROM WHOLE FOODS MARKT, INC.

I.

On December 8, 2008, non-par Gelson's Markets ("Gelson's") fied a motion for a
protective order or to quash or limit the subpoena issued to it by Respondent Whole Foods
Market, Inc. ("Respondent" or "Whole Foods"). Respondent fied its Response in Opposition on
December 19,2008.

On December 16, 2008, Complaint Counel fied a memorandum regarding a similar
motion fied by another non-par, New Seasons Market, Inc. While Complaint Counel stated
that it did not tae a position on New Seasons' motion to quash, it concluded that the motion
should be denied. Complaint Counsel fuher stated that its memorandum is also pertinent to the
instat motion fied by Gelson's.

For the reasons set fort below, Gel son' s motion for a protective order or to quah or
limit the subpoena is DENIED.

II.

Gelson's states that it operates 18 premium grcery makets, all of which are located in
Southern California, and th it is one of Whole Foods' primar competitors. Gelson's assert
tht the documents it seeks to withold from production ar commercially sensitive documents
and that the disclosure of these documents to its competitor would cause competitive han.
Gelson's fuer argues that the Protective Order entered by the Commission in ths cae on
October 10,2008, ("Protective Order") does not adequately protect Gelson's confdential
information and that disclosur of such information would cause irreparable han.



Respondent assert that the documents it seeks are directly relevant to the issues raised
by the Complait and tht Respondent has no other effective meas to obtain information from
its non-par competitors necessar for its defense. Respondent argues that simply becuse
Gelson's documents are confdential does not proyide a basis for witholding the documents.
Respondent fuer assers tht the Protective Order and the Commission's in camera rues

adequately protect Gelson's confidential information.

III.

Paries may obtain discovery to the extent that it may be reaonably expected to yield
Inomiation relevant to the allegations of the complaint. 16 C.F.R § 3.31 (c)( 1). Discovery may
be limited by the Administrtive Law Judge if the discovery sought is unasonably cumulatiye
or duplicative, or is obtaable from some other source that is more convenient, less burdensome,
or less expensive; or if the burden and expense of the proposed discovery outweigh its likely
benefit. 16 C.F.R. § 3.31 (c). In addition, an Admistrtive Law Judge may enter a protective
order to protect a par from undue burden or expense. 16 C.F.R § 3.31(d). Pares resistig
dicovery of relevant information car a heavy burden of showing why discover should be
denied. Blankenship v, Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975).

Gelson's states that it has witheld documents responsive to Request Numbers 5 and
9(b). Request Number 5 seeks: all market studies, strategic plans or competitive analyses
relating to competition in each Geographic Area, including documents discussing market shares.
Request Number 9(b) seeks: documents suffcient to show, or in the alternative, a spread sheet
showing the total weekly sales for each week since Janua 1, 2006 to the curent date. The
documents Gelson's seeks to withold are: (1) a site study, containing sales projections,
responsive to Request Number 5; and (2) documents evidencing weekly sales for each Gelson's
store, responsive to Request Number 9(b).

Gelson's doe's not make the objection that the documents requested are unduly
burdensome or not relevant to the issues raised in the Complaint or the defenses asserted thereto.
Instead, Gelson's seeks a protective order or an order quashing or limiting the subpoena on the
grounds that: (A) disclosure of commercially sensitive infonnation would be anti competitive;
and (B) the Protective Order does not adequately protect Gelson's confdential, commercially
sensitive information.

A. Disclosure of the requested documents pursuant to the Protective Order

would not harm competition

Gelson's argues tht the subpoena should be quashed or limited because it asks Gelson's
to provide confidential and commercially sensitive information to one of its pnmar
competitors, Whole Foods. Gelson~s also argues that Whole Foods' subpoena would require
Gelson's to provide detaed infonnation regarding the lifeblood of Gelson's business and
provide Whole Foods with the bluepnnt to Gelson's success in the Southern California market.
Gelson~s chages that Whole Foods has a history of haring, punishig, and tang business
away from competitors. Gelson's states that it has no reason to believe that Whole Foods would
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not relish the opportity to drve Gelson's out of business and tht Whole Foods has the size
and resources to do it, with the assistace of Gelson's tre secrets and other commercially

sensitive inormation. Respondent asserts that Gelson's accusations of anticompetitive conduct
have no bearg on ths discovery dispute.

Gelson's has not demonstrted that Whole Foods is seeking these documents merely to
gain a competitive advantage, rather th to defend itslfin ths action. Accordingly, such

unsupported allegations fail to provide a reasonable basis to quah the subpoena.

The claim that these documents contain confidential and commercialy sensitive
information also does not provide a basis to quah or limit the subpoena. LeBaron v. Rohm and
Hass Co., 441 F.2d 575, 577 (9th Cir. 1971) ("The fact that discovery might result in the
disclosur of sensitive competitive information is not a basis for denying such discovery.").
See also Federal Trade Commission v. Rockefeller, et al., 441 F. Supp. 234, 242 (S.D.N.Y.
1977), affd 591 F.2d 182 (2d Cir. 1979) (an objection to a subpoena on grounds that it seeks
confdential information "poses no obstacle to enforcement").

Moreover, the Commission's Rules of Practice do not specifically protect trade secrets or
confdential information from discovery. Section 6(f) of the Federal Trade Commssion Act and
Section 21 (d)(2) of the Improvements Act (codified at 15 D.S.C. § 46(f) and 15 D.S.C. § 57b-
2(b), respectively) limit the Commission's abiÜty to disclose confidential inormation to the
public. The Commission's Rules of Practice also do not limit a litigant's abilty to obtain
confidential information through discovery. In re E.l DuPont de Nemours & Co., 97 F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do "not absolutely bar disclosure of business data as
evidence in (FTC) adjudicatory proceedings."). Accordingly, Gelson's canot withhold relevant
documents based solely on its desire to shield confidential information from a competitor.

B. . The requested information is adequately protected by the Protective Order

Gelson's states that the requests seek detailed information including thee years' worth of
weekly sales information for each of its locations and a site study detailing strategic plans and
sales projections in one location. Gelson's further states that it dilgently protects its weekly,
location specific sales information and does not disclose this information to anyone outside of
the company. Gelson's expresses concerns that expert retained in this case may be hired by
other competitors in the futue and would not be able to unlear the information leared from
Gelson's documents and that Whole Foods could use information from Gelson's to eliminate
Gelson's as a competitor.

Gelson's fuer assert that the Protective Order does not adequately protect Gelson's

information because it places the burden on Gelson'sto file a motion for in camera trtment to
prevent disclosure to the public. Next, Gelson's asserts thatthe Protective Order fails to provide
an adequate disincentive against or remedy for disclosure of Gelson' s' confdential inonnation.
Gelson's points out that, in another admnistrtive proceeding, the FTC caused discovery
material that had been marked by a respondent as confidential to be posted on the FTC's public
website and that, in the Distrct Cour case F/C v. Whole Foods Market, Inc., the FTC filed
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publicly a document that ha been redacted by blackening out text electronically in a maner
which allowed the trade secret information to be yiewed. Gelson's argues that it should not be
requied to provide information tht Gelson's considers to be confdential without a protective

order that prohibits the FTC from disclosing such information. Gelson's assert that the
protective order should contain an adequate disincentive that would require the disclosing par
to pay a penalty for any violation of the protective order.

Respondent submits that the Protective Order in this case does adequately protect
confdential documents of third paries. The Protective Order alows disclosure of confdential
documents to a limited group of peple and prohibits any Whole Foods employees, including
inside counel, from reviewig confdential documents subject to the Protective Order.
Respondent assert fuer that Gelson's has provided no authority to support its request that the
Commssion agree to pay damages in the event of an inadvertent public disclosure of
confdential inormation. Respndent also submits that, in the event the Protective Order is
violated, Gelson's can rase the issue with the Commssion.

The Protective Order entered by the Commssion in ths case allows disclosure of
confidential documents to an extremely limited group. Such documents may be disclosed only
to the Administratiye Law Judge and the Commission, and employees assising them; expert
witnesses, who may not be employees of Respondent or a third par which has been
subpoenaed; judges and other court p~rsonnel of any court having jursdiction over the appellate

proceedings involving ths matter; and outside counsel for Whole Foods. The Protective Order,
thus, prohibits any Whole Foods employees, including inside counsel, from reviewing the
documents produced by non-paries.

Gelson's asserts that providing Gelson's sensitive infonnation to Whole Foods' outside
counel is, in effect, no different from providing that information to Whole Foods itself and that
expert or consultats may inadvertently use information they leared in this litigation in futue
litigation. These assertions are without merit. "(A )bsent a showing to the contrar, one has to
assume that the protective order wil work, especially in light of the extensive use of the device
in Commission litigation (in cases frequently involving experts.)." Coca-Cola Bottling, 1976
FTC LEXIS 33, *5 (Dec. 7, 1976). Gelson's has failed to demonstrate that the Protective Order
wil not suffciently protect the withheld documents.

Gelson's refers to the protective order issued by the United States District Cour for the
Distrct of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penalty of
$250,000 to be paid by any person who violated the protective order in that case. Gelson's
argues that the Protective Order in ths case is inadequate because it does not provide for a fixed
moneta penalty on counel for a violation. However, Gelson's has provided no authority in
support of its argument tht the Commission has authonty to require a disclosing par to pay a
penalty for a violation of its protective orders.

In addition to the safeguards of the Protective Order, the Commission's Rules governg
in camera treatment of confidential information prohibit disclosure of highly confdential
documents. Puruant to Commssion Rule 3.45(b), if either par seeks to introduce Gelson's
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confdential informtion into evidence, Gelson's may file a motion for in camera tratment for
documents it feels should be witheld from the public record. In Commission proceedings,
requests for in camera treatment must show that the public disclosure of the documentar
evidence will result in a clearly defined, serious injur to the person or corpration whose
records are involved. In re Kaiser Aluminum & Chem. Corp" 103 F.T.C. 500, 500 (1984); In re
HP. Hood & Sons, Inc., 58 F.T.C. 1184,1188 (1961). That showing can be made by
establishng that the documenta evidence is "sufciently secret and suffciently material to the
applicant's business tht disclosure would result in serious competitive injur," and then
balancing that factor against the importance of the information in explaining the rationale of
Commission decisions. Kaiser, 103 F.T.C. at 500; In re General Foods Corp., 95 F.T.C. 352,
355 (1980); In re Bristol Myers Co., 90 F.T.C. 455,456 (1977). Confidential information is
witheld from the public record when ths standard is met.

The in camera procedures in Par II adjudication and the Protective Order entered by the
Commission in ths cae adequately protect Gelson' s confidential inormation from disclosure.

iv.

For the reasons stated above, Gelson's motion for a protective order or to quash or limit
the subpoena is DENIED. Gelson's shall produce all responsive documents no later than
December 31, 2008.

ORDERED:

-: ~ dvrr
D. Michael Chappell
Administrative Law Judge

Date: December 23,2008
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EXHIBIT F



Pazicky, Luke

From:
Sent:
To:
SUbject:

Attachments:

.',..":,,
:::" ......

Straub's Rne
Fods.pe (420 K...

Jack,

Jindal, Gorav
Wednesday, December 03, 20087:05 PM
'jack~straubs.com'
In the Matter of Whole Foods Market, Inc., Docket No. 9324

Straub's Fine Foods.pdf

Here is the subpoena that was issued by Whole Foods Market, Inc. to your company, Straub's Fine Foods, on October
14.

My contact information is listed below, as well as in the subpoena. Please don't hesitate to contact me if you have any
questions, I look forward to hearing from you soon.

Best regards,
Gorav.

Gorav Jindal
Dechert LLP
1775 I Street, N,W,
Washington, DC 2002401
direct: + 1.202.261,3435
main: +1.202.261,3300
fax: +1.202.261.3333
gorav.jindal(idechert,com
ww.dechert.com
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0) SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34b)(1997)

1, TO 2. FROM
Jack W. Straub, Jr.
Strub's Fine Foos
8282 Forsyt Boulevar
Clayrn, MO 63105

UNTE STATES OF AMRICA
FEDERA TRE COMMSSION

This subpoa reuire you to prouce and peit Inspeon and coying of deignat boks, docments (as
defned In Rule 3.34(b)), or tanglble things - or to peit inspecton of prese - at th date and lime speed In
Item 5, at the request of Counsel liste in Ite 9, in the procing descrbe in Item 6.

3. PLE OF PRODUCTON OR INSPECTON 4. MATERIAL WILL BE PRODUCED TO

Jams A. Fishkin
See Attchment Ai Par II. No. 1

5. DATE AND TIME OF PRDUCTION OR INSPECTON

Novembe 5, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matt of Whle Foods Mart Inc., et al Dockt No. 9324

7. MATERIAL TO BE PRODUCED

See Atthment A. Part II

8. ADMINISTRATIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPOEN

Jam A. Fish. Es.
Decer LL
i 775 I Street, NWFederal Trade Commission Wason DC 2002401

Washington, D.C. 20580
DATE ISSUED SECRETARYS SIGNATURE

32Mt M lfl
GENERAL INSTRUCTIONS

APPEANCE

The delivery of this subpoa to you by any method
presbe by the Coon's Rules of Prace Is
legal servce and may subjec you to a pealty
imposed by law for failure to comply.

MonON TO LIMIT OR QUASH

The Comision's Rules of Pract reuire that any
mot to Umi or quash thls subpoea be file wiin
the earier of 10 days afer serce or the time for
compliance. The oñginal and ten co of the petion

must be file with the Seta of the Federl Trae
Commission, acmpnied by an afdavi of serce of
the doent upo couns liste in Itm 9. and upon
all oter partes prbe by the Rules of Pra.

TRAVEL EXPENSE

Th Commisson's Rule of Practice require that fees and
mileae be paid by the part that reuested your
apperanc. You should prent your claim to counsel
listed in Item 9 for payment. If you are penently or
temporrily IMng somehere oter Ihan the addre on
this subpoa and it would reuire excee trael fo

yo 10 apper, you must get pror appval fr consel
liste In Item 9.

This subpna does not reuire appval by OMB under

the Paperk Reductn Ac of 198.

FTC For 7o. trev. 119)



REURN OF SERVICE

I her c- tht a duplcae odal offh wt
su was du se: (dillmi i-)

r In pers.

(" by rø mail

r by levi co at prci ofe or ple of blnøs, to wi:

on th pe nemed hen on:

(Manlh da, and )'1

(Ha d pe mair 5eMc)

(OII1l.)



ATTACHMNT A

DOCUMNTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECU

I. Defitions

For th purses of these Requets for Docuents, the followig defitions aply:

A. The ter "Whole Foods" sh mea Whole Foo Maket Inc., and its

predessrs, divisions, subsidiares, afates, parerhips and joint ventu and all ditors,

offcer, employees, agen and reentaves thereof.

B. The te ''Wild Oat" shall mea Wild Oa Maet, Inc., tle entity acquied by

Whole Food on Augut 28, 2007, an its predecessors, diltsions, subsidiares, affiate,

parerships and joint ventu, an al direors, offce, employees, agents, an reresentatives

thereof.

C. The tes ''you'' and "your" refer to the entity or peon to whom ths Subpena

is directed, and al preecessors, divisions, susidies, afliates, parerships and joint

ventu, and includng al stre formats, brands, and baners under wmch any of the foregoing

opete, and all dirtors, offce, employees, agents and representatives thereof.

D. The ters "Commsion" refers to the Feder Trae Commssion and its

coissioner, bme directors, counel, sta~ and emloyees.

E. "Docwents" as use herei shal mea ever ongial and ever non-identica

copy of any orginal of al mechacaly wrtt, hanwrtt, tyed or prnted matenal,

electrnically stored data, micrfi, microfiche, soun regs, fis, photogrphs,

videota, slides, an other physica objects or tagible thgs of ever kind and descrption

contag stored inormation includ but not lited to, trcrpt, let, corrndence,

notes, memoranda ta, rerd, teegr7 elecnic mail, facimles7 perodicas, pamblet7
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brochures, cicular, adversements, leaet, reorts, reseach studies, te da~ workig paper,

drawigs, maps, sketes, di, bluerints, grphs, char, diares, logs, mauals,

agreeents, contracts, rough draft, analys, ledger, inventories, ficial inoration, ban

recrds, receipts books of acunt, understadigs, minut of meegs, miute books,

resolutions, asignen, computer pritouts, pure order, invoices, bils of lading, wntt

memoran or note of oral commmications, and any other tagible thg of whatever natu.

F. The tes "relate to," "rlated to," ''relatig to," "in relation to," and

"conceg" shall mean mentiong, comprsing, consistig, indicatig, descrbing, reflectig,

reerg, evidencing, regarding, peg to, showig, dicusing, connected with

memonalizg or involvig in any way whatsever the subjec ma of the reques includig

havi a lega, fact or logical connecon, relatonship, correlaton, or association with the

subjec matter of the request. A docuent may "relate to" or an individul or entity without

spificay mentionig or dicusing 
tht individual or entity by nae.

G. The tes "and" and "ot' have both conjunctive an disjunctve meangs.

H. The tes "conumication" and "commmications" shall mea all meetigs,

interews, conversatons, conferences, discussions, corresndence, messages, telegrams,

fales, eleconic mail, mailgrs, telephone converons, and all orl, wrtten and

electrnic expressions or other oCCence whereby thoughts, opinons, inonnation or data are

trsmitted betee two or more pens.

I. The te ''Traon'' sh mea the acuisition of Wild Oats by Whole Foods

tht oced on Augut 28, 2007.

J. The te ''Ggrhic A:' shall mea the followig metpolita areas:

1. Albuqueue, NM;
2. Boston, MA
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3. Boulder, CO;
4. Hine, IL (suburban Clcago);

5. Evanton, IL (suurban Chcago);

6. Cleveland, OH;

7. Colora Spri, CO;
8. Columbus,OH
9. Denver, CO;
to. Wes Harord, CT;
11. Hendern, NV;
12. Kaas City-Overlan Park, KS;
13. La Vega, NY;
i 4. Los Angeles-Santa Monica-Bretwood, CA;

15. Louisville, KY;

16. Omaha, NE;
17. Pasada, CA;
is. Phoen, AZ;
19. Portand, ME;

20. Portan OR;
21. St. Louis, MO;

22. Santa Fe, NM;
23. Palo Alto, CA;

24. Fairfeld County, CT;

25. Miami Beach, FL;

26. Naples, FL;

27. Nashvie, TN;

28. Reno, NY; and

29. Salt Lae City, UT.

ll. Instrctions

1. Submit al documents, including information or items in the possessiòn of your

st, employee, agents, reresentatives, other peronnel, or anyone puirtg to act on your

behalf, by the date liste in Item 5 00 the Subpoena Duces Tecum form to:

James A. Fishkin
Decher LLP
1775 I Street, NW
Washi~o, D.C. 20016

In the alteratve; under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you mus produce and pent

inpecton and copying of the designed books, docuents (as defi in Rule 3.34(b)), or
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tagible thgs - or to pent inon of the prmises - at the dae and time specified in Item

5, at the 
reuest of 

Counl list in Item 9, on the Subpoen Duces Tec form.

2. If an objecon is mae to any reqest hern, al docents and thgs resonsve

to the reuest not suject to th objecon should be prduce. Simarly, if any objecon is

mae to prducon of a docuent, the porton( s) of tht docment not subjec to the objecon

should be prduced with the portones) objeced to reded and indicated clealy as su.

Oterse, no communcation, docent, file, or thg requeste should be alter, changed, or

modified in any reect. All councations, docuents, and files shl be prduced in full and

unexpurated form, includg all atluents and enclosues either as they are kept in your

or coure of busess or organed to correspond with those reuest. No communcaon,

docuent, file, or thg reques should be disposed of or destryed.

3. If you objec to any requet, or otherse withold repoive inormation

becuse of the clai of prviege, work product, or other grounds:

a. Identi the Request for Docuents to which objecon or clai of

privilege is mae;

b. Identify ever Docuent witheld, the author, the date of creation, and all

recipients;

c. Identify all grounds for objection or aseron of pnviege, and set fort

the fact basis for asseron of the objecon or claim ofpnvilege;

d. Identify the inortion witheld by descntion of the topic or subject

matter, the da of the councation, and the parcipats; and

e. Identify al pesons havig knowledge of any facs relatig to your clai

ofpnvilege.
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2. All docuents relatng to any communcations you have ha with the Commssion in

connecton with (a) the Trancton; (b) FTC v. Whole Foods Market, Inc., Civil Acton

No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) ths matter, which ¡sIn re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All docenfs relatg to Whole Food' acquisition of Wild Oats, includg docuents

discsing the effect of the merger on you.

4. Al doents discusig compettion with Whole Foods or Wild Oats,includg

renses by you to a new Whole Foods or Wild Oats store an respes by you to

5



pnce, promotions, product selecon, quaity, or sece at Whole Foos or Wild Oat

stores.

5. Al maret stdies, strtegic plan or compettive anyses relatig to compettion in ea

Geogrhic Area includ docents discsing market shes.

6. All market stes stregc plas or comptive anyses relatg to the sae of natu
and organc prouct, includg the sae of natu and orgac product in your stre.

7. All docuents relatig to your plan to incre the shelf space at your stores allocated to

natu and organc pruc, the Dumber of natual and organc proc!lict sold in your

stor, or the sales of natual or orgac prduct in your stores.

8. All documents dicusing your plans to reovate or improve your stores to sell additiona

natual and orgac product or to open stores emphasizing natual and organc product.

9. Provide docuents sufcient to show, or in the alterative submit a sprea sheet

showig: (a) the store name and address of each of your stores separately in each

Geogrphic Ara; lld (b) for eah store provide the total weekly sales for each week

since Janua 1, 2006 to the cuent date.
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CERTICATE OF SERVICE

I ce that I seed the foregoig Subpna Duces Tec and all Attchents via

overght mal deliver to:

JackW. Str, Jr.
Strub's Fine Foods

8282 Foryt Boulev
Clayton, MO 63105

Bv EMMai:

J. Rober Roberson, Esq.

Feder Trae Commssion

600 Penylvan Avenue, N.W.
Washigtn, DC 20580

Matew J. Reilly, Es.
Caare M. Mosctell, Esq.
Feder Trade Cossion
601 New Jery Avenue, N.W.

Wasgtn, DC 20001

Complait Counel

Dated: October 14, 2008

IS! James A. Fishk
James A. Fishk, Esq.

7



UN STATE OF AMCA
BÈFRE TH FEER TRE COMMISSON

COMMONE: WiIl,E. KoVaeic, Cbal
Pam Jones Habo
Jon Leè . .
,J. Jhoma.R '

"

'.

)
)
) DòetNll,93U'
)
)' ,

). .':'" ,

. '. J: . '.

In'th Ma of "

WHQLE FOO M4,"lNè.. ':
- l corpran.

.: '. .
..

P1~CIO~ERGO~GCONFE~'MÅTE~L' " ,~...''. '. .,
, .. FOr th pu~ Qrplteg.te .itets of.íne pares and'ti pares ni the .. . .1 '...0. '0 " . .

aooyc-åponec:niatt ..Ðst imprpç uae .u disclós~ ofcoiideål iDomtion. .... I . .. . .
submi~ orpruçed in cOnìectioJ)' With ths':nat :" ' '. '0

, ,
. '!Tis KEBY QRDER ~T ths PreJtiv~'.Ordt.GQv~ Condential, ,. -. . . .

Mateal ('~teCtive ~') Shll ßOVèr th~ Ìiåndlng of al Discvei Måter~, as '". . . . ~. . '..

, hèÍaf~r .detid.

,~ : 1. " _ Ã~ u~ in ths: Or. "Cordcætiiì mate.è sha refer' to' any ~~nt'ór. . .' " . -.0 " .
'pàrtI-on thereof thal-contns n01l~Ublic cO~~titiveiy ,rensitive iiiomtiQnl :inc~dig tr'. . . . '.'. ,"
secrts 'oro~èr'ie, deYèlOpt ~ ~6muerc~a1 ínfomitjon, thë 'dišclosùr of'W~c~. ". .
would likely case, eoii ha to the p~cing p3ry.:or sensi~ve persnal inortion~

: i)scov~ Matal" sh reer to ~ts and info_on pÍce b.¥ a par or thrd: . . '. .' .'
par in ,connection with ths ni., ' ~t" shl reer to .RÐY discò~erle wrg,

~g.. trscpt Qf or ~;.ç electrcaly'Sor inormon in ~ poOI of a. '. ,,'. l .. . . .
p~ o~ atbinl'~. "C~ssOD" s~ ~~to'the ~ T~ Còinssion (7l')~ or . ,

. 1



. any of its empioy~ agts, atys, an àl oter peon acng on its bçal, exci~g. . , .
peons i;ed as ~ODsuta oi:expt for pui of ths ~. .

2~,' 'A1y ~ii or poon therf pr Or subÍtt by a ~ndet ~ a ~ ~
"

dung a,Fe Tra Commss iivesgaton. or:~g the aonrof:ds ~g that ~s .'. '.' . . '. .. , '. l..
entitled tQ confidetialty Unde il Fed Thde' CoinSSon 'Act, or aD~ iCgo~ "..... . . .'
~';ii~~.inj¡~.of~~ .:; .' .

': ~ ~él as an;~~~ti~it:t'~.~ypoon'~f.S~h'd~~t, ~ ~~~a:r ' ,,' .' " ':.. .,
.' , , , . .". '.. ..' :'" ", i . .; . .' .' ~.

. : ~: .confide~ai ~al fnr ~Sés orUus ~r. , " .."

... . .3. rI Wtes apd $Ý'tÌ pares; iò complying ~th.üioi ~~o~ay~,

di¡'~..~ordiso~!n ii ~~~_~ .
. . · "'fOi~ d.~ pr P.on ff~..cÌ~;.i.len.Ùn~~~
: . : ~~ai~e~fb~ ìJen frm tl PaØ~ ~~~t,to di~covèr ~r ~'~~~i~:o~tanè~ '. . ::' , " "

.: ." . . . .
, 4. :, . Tie pä~, ~ ëodU~tq~'~~ov.~Qr ~~ ~ P~~$~ sh~i ~~Vid~.tO ,e~ thrd" ': '. .. .... ~ '. .. ....
'. Par ~ cOPÝ, ~f ths ()so IlS. to i,~6~ 'ëah s~b tl' p~ ~f his, ,her, or ~ts, aglis ~in. . , "

", ,
, '

. '.
5~ ,,' Ä.de~i~at~ of conl~tia1!ty s~.~stîtute.à resC~~ti~n Ìi, ~o~ faith ~,~ ,..,

ca ~onilal1l ma1e isnol i-o¡Ybei: 
to be l\ ~ ~ pu¡'li~ ..

do~ ai that counsel belleves the.'~ai So d.igned ,co~tutes ~ntdetitial, matè~ as

'defined ~n'P.ph 1 of th~ Order. . ". . ,
'6. ..:, Ma~ ~y be dei_'~ås ~onf~niial by phicig on o.~ ¥iDg to'th'~~~ .

"

,cOntag ~h ma~al (in suh ,m~er as 'wiD Jliint~er With'$e ~egibility ~f)' ~e"'. . ,'.. .
. 'ckgÍåton'''cONHENFrC Do No. 9~Z4~.:w. åny:oter àpI)loprate no~ th" '"', . . '.',. .'. .,' 0' . .
, identies ti,s prng, togØierwithàn ~ndicatian ofthe'poo~ ~.~ons of~e:doc~nt. , .
çOn~"to be c()deliål ~teal. Confi~tial inontion contaned li electrnic

2



dots may'~ be deignat as confde by plang the deignon

"C0NFENFl Do~ Na~ 9324" or my oter approprate.notce th i~es th.~, '

prc:g, on the fac of 

' 

the CD ,or DVD:Or ot DlUJ 'on ,whi,çh ,th Øót is ~ , ;~ .. . .: '. '.
Ma or (jll~.ciits of ~ ~ be ¡i wl.tI ixii:~. .

cQn~ prvilege maer, ~~~ ~t tb ~y ~ sh iidi~al at the alP~pr~pot ' .. ' .'..' ,', ',: . , :'
'. ~~ poon have l)Ctm;deetd'~d ~ res therfor. ' . : ,~. . . . l. " ,,' . :' .',. :' ' " " ' ',..,. ',., 

, "7. . . , Ço~tia1",~ài sbaU,;i4isci~ ~ to: '(a) ~~ Ads~tive Law -i~d~e :,:..

" :.' . :.,:
,predig ove, ths,~g."~)"æsistng ,di A~nis1Itiv!, t.w jiid~, the' .i
. . ,. . . '. '.. ";' .... ".' . . .

'Ço~onand".tsemplo~t8ndPeeirened'bytleCommSs~,as:eXpe,or, '''.: ' , , :',_

~)t'f";~~~~exor~~_:nOeii~of'~' . .... .'.
~ ~ ~y ØI ~lì tI~dei.'''ei~'of any ~~ ~;b ". . ." :. . . ," .' "... . ,0 . .". .
has tln su~aë,to p'foce ~oc~tS or ~ormatiQn in eonnon Wid,- th~'~r, ~d. . .' .' .'. .' '. . '. . ....
prvide fuer tbåt eácIi',~uch expe ei.Cosultai has signed aU agjme~no abide by"the', : ,:.. ,

~oftlS ~veo~.~)j~ m.~~co~peoi ~r'~y c~haviJl '. . . '.. .

jiSdetion 0= any apai ~gs ~vjtls~ (li) ~a¡co_j' of æcOI . . '..' " . :',' .', ;.'. " ", . , ',' :',,' " :".' '" :,', .. '
for ih repoill. th ""oc att 'an oi. eipio)" ofl/!;wfis), ¡i"ÌOO

such persIi'cl. ~ not einpi9~ ~f:th,~ rentknt ot ,~f any ~~tity.,~ta~iïsli~ by the: .,..,', ",. ." ",
repondet; (d).-~nyoii~ t-taned t~ llst 9utSide cpwiel in the'prèparon ~r R~a:ng of ~

p~eeg inclu~g e~~,oI coiititats, prvided such expe ~I ~sll~ts mt nót , " '. , .' . 0'.. o' .. . . .
empiò~ ofthe.rendent,'.oi lly ~n~ty ~tali,shed"; ~e ~sp,~n~~:OT,~~ioye of ~y

thrd,pårrWhi~h.h~,be, &Ubj~aé t~ FO~ d~ents ori~~o~',ìn ~~~oi ~tJ ". . . . "
" .' .... .: 0" . . ,ths matt, and prVi~, f~ettl~ eah' such expe or~tat has signed án'~me~.to ' ", '.

, "

, .

tlbide by the te Of.ths'prte~e'ó~ and (e) anywitneSs\)rdeponent ~ii~ a~òre ~~ ..

3

. ;.



.;WI ib ~Íl qu or wh is i-emoy by1Í ~ pa.
8. ~scios'.or coDfdetial må~ to lIy peD '~scõ. jn Pagrph 7 of,th '. . . .

, ~ ~ be only for ~e'~ oCthe pi~ and ~eæn~ ofthiS'~J1gl OT

~y app.therfrÍn;mifor no o~ p~ w~tsÖeverl pivide hpweve. ~atth~', ,',. ..'.

, ,~QIma;lU~tø~~"'to~di~~of " ' .
,,' wc ma~ or.clo ~li ':'p;~dby ¡,"Kves ofl'ce; .'

'" , Secons '6(t)"ån.~i of"tbe Fe~' tr ColissQn ~ ~i ~y ~~ i~gi ~li~óil. :: ,
," ,'. ' ,:' .. " " .' ,: ,~,..".., ':, ,,' ,: " ,. :,': ' ',,' ,
Dnpo'Dp the Co~~o.:. ",:' , .,,". , " '. ': .

" '9~ " Jn1l~tbaliÍ~iW~~~~;'~pi~nK.~oiè$1r.
o~ o~~~'fi~'Or~ ~:~ed wiih"dæSe~ PÌ'tb.~~s~~"th~ S~, ,:' ,. . . ." ". .. .. ~ .

; .i be so ~ byll pai fi si:pa ~~-p si lified in,: ' '.
" ,.'.. ': c.amerà. To.~e:~x~~ ~t sucl ~ateal w~. originaly submitt by a ~ par, ti: ,~. '0. . , .' .

'. .,:~ ~i,¡g ib nial.iin ¡¡ii';'ii~ ~~ not~ ~SDiD~ òf si .
. '.. ';Iusoi, ~citialmaal,~d ~:iÌ~~~ co~~ ui k;. in co

.',

irårent untifurt',~~'óf ,tQe Å~stive La~ Judge,. prvided :hÒwe~ei, tÌ' , .. '. ..... . ... . . ." . .
SUFb pape Iiay'be furshe,d to'pCßS,or entitieS who may reve ~ontidenti?l . .".' ... ',', . .

, ,. ,. . .
~at~al pur~t, to Pargæphs." ,or a. Up~ or ~ filg ~y ~aper contaiúng .' ':' ,

cOnfdetial materlai, th-fi~g pa Sh file P1 the public :IoIù a dupii.~te.~opy tlf. ,
. ~ par tha~ doc tlot're~e8 ,c~~~tiál inte~a1. Fureit if the protecflón'for any' ~ëh

, . '. 'mateai ,ex~~ a par 'n1Y li1e on th~ puhÙc 'reorc.a duplicate coy,~hich also'

. . ..
CO~ ~ foily. p~ ma~a1.

lO~' H cowii, plans ~:iJl~Ce ~~ìo eVidece at th,heang any dot or ~~-

contag confdetial matal pr~"by another par OF by a th par. they shal

4



prvide advan notice to the other pa or tl par for pUr' f)f alowig tht

'par to sek an or tht tl~ doumt or~pt ~ grtC ii èQ1Ta tr~nt.:Jf.

that Pa wies in c~ra ,trtm for th dot Or ~sc the par shl fie

an appnat moøn wí~ th Admstvc'I:~ Jndge with S days åfit Iè-y ~ . .. " . "'. .'. . .' . 0', "0
sub:noticc. unt such if,as th A~ve ~w iudg Iues oth~ ~ ~~.Ðr '. . . . .... . .'. . .0 .
1i sh be' Gcot in ca~ii ~t. iftbc 'Ui~ fÓr,ùi ~,a _cui is ., "

': '

. . ....
..'

".' 0"

.' ... .:. .
~e4, all ~ts and'tiscpm 'shi.~. ~ of the.pubHç ie ,wI'in.~~' ',.' ': ',..

~~grd,~~~rof~~t1i~Pi~lI~'~~~'.' :" ",
.' 'o'

. . .. . . ," ". .
in~a¡:delete th~ti~y be'pi~ '0;1 the p.u~Ji~'re.. ;' :'" , , , .' ,.'. ,

11. Ifanyp";_veâ~~in~~gth~~~tI,:", ....
, . . .0. ':

, ' . ~stiosUt.of coridential ~~ suiinen'by anot1iei~Y'ortbr4 par, ~e ~Pieiit :;. . . .. . . ,...:.:..... I... . . . .
, of the, discover ~ue sha ~ý ~9ti,.tGe -sb~~ ~f reeipt oh~c,~re~t .:...:' , .,';'

.., '

Urdes a shrt ti~e is madafe:by,án 'Orr-of a _ S1ich:nDtiñgatin siil? fu': '. , . ':. :,...' . .' " .

Wrtig..d be re~ ~y ~ si~~at ~IObusj¡S da befor pr:",JI '. ;.' " ...., .
sh ii\u a ro of tJS~y;ri~d ~ aw Jei tht wi appse it~ . . " :. . . ", .

'. .' ..... .., . ~'. . . '. ': .. . . .. I . .. . ~ . . .subIntt or its rights ~erende., Notig h~ii sh~i, be coiistred,~ reu,irg the ', . I . . . , '.. , ,
repientof th dis,cover.teueor ai:yne ~ls.cov~,by th f?~eI'tO chåieni~, or

, . ..
, ' ~pp ~y oier'reuing ~ctí~n of ~Ö~dentí~ mate,ãÎ, to subjec 'itse~ to ~y

peiIaiii~ for non-ompliaice widi ~~ s~c~ ~rd~r,. of to'~k an~ relief f~m ~~ A~.n;~~~ .;:,

Law J~dge orthe'co~ssi~ii. tJ,repi~t o~the cl~ov~ reuest shaD ~~t,op~,~e..' .

su~tts eff~.~ 'c~~ the disclOs~ of ~ondeti'~ai: ~ aødition, ,

notlg here 'shailiimt ~e apUdo/' of ~ri~ 4.Ú(e) ,~f:~e' toni~~~s kties of. . ..'

s



, ,P.ce, 16 CP §'4.11(e), to discvei.~in 8ßQthcrprgthat årdi to .'. .
th Coion. .

, 12." l\t the tioÌ tht any ~:ntat ai othetpen ~ to ~Sit counl fu the

~~on ,or hea~'bf th acon COlud ~cipa6on ~ the ac~~~: such pé shal

re,to couni aU coes of dOcis or'poon. tJ~f deipatè Ç0deiiå1 that'~ in

, .
4.... ..

the ~on ~f suh ~OD, to~çrwitl ali,nolè~ inda,or 

oter pa ~..
0', 'f

-,., +~~~Attl~~tiis~~¡1b~1i .. .
ofja~al,~~ew, th pa~ sbal ~ 4,oc~ts ~btne in th,s ~on to tbei ,
. ~ .'

, ,
~~~ prvi Iw'tl~ C~Ol:-S obliiiiiipu 10 -~h:. . . .

, ',shâJ be gov~ed by. the prvisi~ ~f.Rule-4.12'.oÍ;h~ R~ès of Pr~ce~ 16 e, § 4;12.". '. ....:. '. . c .' .. '. . . '. ". Ow
. 13.,' ,'Tne ~dvent Pncton ór'ttscIQSu 'of ino~oii ~ d~~~ts pro~ce by~, '
" -.' .'. . I ~ '. . ': : ." '. '. .... '... '. '. . . . I
,pa ~ il par in dis~?y~ that.,~ sùbjec to a'~laù of pr~Ke., W;I nòt be ~me tó ,be l , ,'. . .' . -.' '. . .

, ' waiver of any pr~eg~ to w~ch the ~uci,n~ ~ar ~oUld,have be enti~e~,had the, .

, inåd~~nt pr~uction ,Or disc~~"n~t ~~d, ,pvidt '~t:' pIi~ing p~ exCIse

'reonable ~ar to ~e its pò.vi~~.' in 'tK~ ~VC?t ur such inadveIt':p~ri~On ~;r. ''''. .' .
~sci~sme. ~è p~ claing in.~~~~c~ ~Ìiah lro~P~y'noti~' ~y par'th~ nx#v~ thè .

iø:å~tion ~f ihe 'clåi. and th~ b~s ror ,it. Af~ beg so notied ~e rei~g pa iI~t

~mptl ~tu th s~~ iiromiiion; aid ~'Cotjes'of it. ,~.~y~otu~, ~r 4ïstiosë'The':

inf0rtion uness the cI~ is reOI~ed ~h ~at- no priVilege applies t~, tie informon.' '., . .. .'
Nothg in ths Or preuPPOSe'á:d;naOD Òltl clai pi priVilege or of tenabié,~- " . . . .
in prng prvilege if cbaengeØ.. .

, .. ~. .

6



14. Th prvisions ,of tls Prve Or~ inar as ,th reçt-tl communcaon

an~ us of condeal dì\"ei .mta.al? ~. without wrtt ~ssion of th

.' subm~or fuer~ of th'CC)~Ssi~D, ~ntiue to be b~ng afthe coUs~ ;'
"

of tls. prng.
. ",

"
, '

, ., .
Bythè Co~SBcm.

~ (

:' i .
_ '-" Doald S.. Clad .." ~"". I''',

, ,

. ,"

.' '. . . ,0~ , "

,"

Issu:: Octò~ 1(".2008 ' ' ." '. .
. .... . : ' '0' :. .

'. .. '
, ,

, "

.: :$

. I. .
"

, .. ,. , '
, " ,

, ! , "
"

. '0.. '.' .0.0' .
, ..'0 . '..

" "
, ,- '0:_ ,0. I ): . .

"

'0 . ....
. "

, '. . ,0.. , ,0" " .
... ..;
"0 ,"

. .,', . ,. ,.'
'0': . .' '.

'," .
, .. . '0'

~ .: . .',' ...,. .,0.

, . .'

. '.'

"0 . . .

- ,
,0 . . .

, ,

'7



EXHIBIT G



Pazicky, Luke

From:
. Sent:
To:
Subject:

Jindal, Gorav
Tuesday, December 23, 2008 5:25 PM
1ackcæstraubs.com'
RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

Jack,

I am following up on the response to our subpoena. As you know. the deadline has long since passed. When can we
expect to receive the requested information?

Best regards.
Gorav.

Gorav Jindal
Dechert LLP
1775 I Street. N.W.
Washington. DC 20006-2401

direct: +1,202.261.3435
main: +1.202.261.3300
fax: +1.202.261.3333
aorav. iindalcIdechert. com
ww.dechert.com

From:
Sent:
To:
Subjec:

Jindal, Gorav
Wednesday, Deember 03, 2008 7:05 PM
jackCQstubs.com
In the Mattr of Whole Foods Market, Inc., Docket No. 9324

c:c: File: Straub's Fine Foods.pdf;:;:

Jack,

Here is the subpoena that was issued by Whole Foods Market, Inc. to your company. Straub's Fine Foods, on
October 14.

My contact information is listed below, as well as in the subpoena. Please don't hesitate to contact me if you have
any questions. I look forward to hearing from you soon,

Best regards,
Gorav.

Gorav Jindal
Dechert LLP
1775 I Street, N.W.
Washington, DC 20006-2401
direc: +1.202.261.3435
main: +1.202.261.3300
fax: +1.202.261.3333
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EXHIBIT H



Pazicky, Luke

From:
Sent:
To:
Subject:

Attachments:

.......
... ....

..

Zupan.pd (422 KB)

Mike,

Jindal, Gorav
Wednesay, December 03,20086:12 PM
'Mike~zupans.com'
In the Matter of Whole Foods Market, Inc., Docket No. 9324

Zupan.pdf

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on October 14. Our records show
that it was accepted by M. Goodpaster on October 15. I have previously left messges for John Zupan about the
subpoena without response. Although the due date passed almost one month ago, we remain interested in working with
you to obtain the requesed information.

The protective order governing the confidentiality of documents and information produced in response to the subpoena is
also included in the attached file (at the end of the subpoena). As we discussed, and as you will see, it offers broad
protections for any information that you consider to be confidentiaL.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or protective order, please do not
hesitate to contact me, My telephone number is included below and in the subpoena. I look forwrd to hearing from you
soon.

Best regards,
Gorav.

Gorav Jindal
Dechert LLP
1775 I Street, N,W,
Washington, DC 2006-2401
direct: + 1,202.261.3435
main: + 1.202.261.3300
fax: +1.202.261.3333
Qorav.iindaicwdechert.com
WW,dechert,com
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(0 SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), ~6 C.F.R. § 3.34(b)(1997)

1. TO 2. FRM
John Zupa
President and Chief Exective Ofce
Zupan's Maket
7223 NE Hazell Dell Avenue
Vancouver, W A 98665

UNTED STATES OF AMCA
FEDERA TRE COMMSSION

This subpna reuires yo to prouce and perit inspectn and copyig of deignated books, docments (as

defined in Rule 3.34(b)), or tangible tNgs . or to peit inspeon of prise - at the date and time sp in
Item 5, at the ret of Conse Dsed In Item 9, in the proing descrbe in Item 6.

3. PLACE OF PRODCTION OR INSPECTIN

See Attchment A, Par II, No. 1

4. MATERIAL WILL BE PRODUCED TO

Jam A. Fishkn

5. DATE AND TIME OF PRODUCTION OR INSPECTION

6. SUBJECT Of PROCEEDING

Novembe S, 2008 at 10:00 am

In the Matt of Whole Foo Mai lne,. ct a1 Doc No. 9324

7. MATERIAL TO BE PRODUCED

See Atthment A, Par m

8. ADMINISTRTI LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

a CONSEL REQUESnNG SUBPOENA

James A. Fis &q,
Deche LLP
ins I Stret NW
Washion DC 2006-2401

~ 266( SEø:ji¡~~
GENERAL INSUCTIONS

DATE ISUED

APPEACE
The delivry of this subpoa to you by any method
prebe by th Commiion's Rules of Practce Is
legal servce and may subje you to a pealty

impo by law for failure to comply.

MOTION TO UMlT OR QUASH

The Commission's Rules of Prace reuire that any

motion to limit or quash this subpna be filed wiin
the earlier of 10 days aft servce or the time for
compliance, The orginal and ten copies of the peon
must be filed with th Secretary of the Federl Trade
Comissin, acmpanied by an aff of seice of
the docment upon counsel "sted In Item 9, and upo
all other partes precrbed by th Rules of Practce.

TRVE EXENSES

The Commisson's Rules of Prace reuire that fe and
mileage be paid by the pa that røueste your
appearace. You should pret yor claim to counse
list in Item 9 for paymt If you a" permanenUy or
teporaly living somewre other th the addre on
this subpo and it wold røuire exceive trvel for
you to appr, you mu get pnor approva frm coirsel
list In Item 9.

This subpoa dos not reuire apprval by OMS unde
the Paperk Reducton Ac of 1980.

FTC Form 7~ (rev. 1197)



RETRN OF SERVICE
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ATlACHMENT A

DOUMENTS TO BE PRODUCED PURUAN TO SUBPOENA DUCES TECUM

I. Defitins

For thè pues of these Reqes for Docuents, the followig defition aply:

A. The tei "Wole Foods" shall mea Whole Foods Maret Inc., and its

precrs, divisions, susidiares, afiat, parerps and joint ventu, and all dirrs,

offce, employees, agents an repesentatives therf.

B. The te ''Wild Oats" shal mea Wild Oats Market, Inc., the entity acquired by

Whle Food on Augt 28, 2007, and its preesors divisions, subsidiares, afliates,

paerps and joint ventu and all diec, offce, employees, agents, and reentaves

therf.

C. The te "you" and ''yout' refer to the entity or pen to whom th Subpen

is dí and al preecssors, divisions, subsidiares, afliates, parerhips and joint

ventues, and includig all store form, brads, and bazer unde whch any of the forgoing

ope, and all dirs, offce, employee, agents and repreentatives thereof.

D. The ten ''Commssion'' reer to the Fedeal Trae Commsion and its

commssioner, buru direcrs, counl, st and employees.

E. ''Dcuents'' as used he sh mea ever origial an ever non-identica

coy of any orgial of all mechacaly wrtt handwr tyed or prite materal,

eleccaly stored da, micrfi, micrfiche, sound recordgs, fi, photogrhs,

videta, slides, an oth physical objec or tangible thgs of ever kid and descrtion

contanig stored information, includig but not lite to, trpt, lets, corresndence

note, memorada, tapes, recrd, telegrs, electrnic mail, facsles, periodcas, pamphlet,

1



brochures, cicular, adversements, leaet, report, reseah stdies, test data workg paper,

drwigs, mas, sketes diagr, bluerits, grhs, ch, diares, logs, mauas,

agreeents, contrcts, rough drft analyses, ledger, inventones, ficial inonnaton, ba

recrd, reipts books of acunt, undergs miut of meegs miute books,

reolution, assignents, coput prtouts, purha order, invoice, bils of ladg, wntten

memorada or notes of or councaons, an any other tagible thng of whater natue.

F. The ter "relate to," "relat to," "relang to," "i relation to," an

"conce" shall mea mentionig, comprising, consistig, indicatig, desc"bin, reectg,

referg, evidenci regang, perg to, showing, dicug, coeced wi~

memoralizig or involving in any way whatsoever the subject matt of the reuest, including

havig a legal, fac or logical connecon, relationmp, corrlaton or association with the

subjec matter of the reuet. A document may "relate to" or an individua or entity without

specificaly mentionig or discusing that individua or entity by nae.

G. The ten "and" an "ot' have both conjunctive and disjunctve meags.

H. The ter "comuncation" and "communcations" shall mea al meegs,

inteew, convertions, conferces, discusions corresndence, mesage, teleg,

faiies, electrnic mai, maigrams, telephone converons, and all ora, wren an

eleconic expressions or other occce wherby thoughts, opions, inforation or data ar

trtted betee two or more peons.

i. The te "Traon" sha mea th acquisition of Wild Oats by Whole Foods

th occed on Augut 28, 2007.

J. The ter "Geogrhic Ar" shal mea the followig metpolita area:

1. Aluquerue, NM;
2. Boston, MA;

2



3. Boulder, CO;
4. Hinale, IL (suuran Chcago);

5. Evanton IL (suburan Chicao);

6. Cleveland, OH;

7. Colorado Sprgs CO;
8. Columbus, OH
9. Denver, CO;
10. Wes Harord, Cl;
11. Hender NY;
12. Kaas City-Overland Par KS;
13. La Vega, NY;
i 4. Los Angeles-San Monca-Bretwood, CA;

15. Louisville, KY;

i 6. Omaha, NE;

17. Pas CA;
18. Phoenx, AZ;

19. Portand, ME;
20. Portand, OR;

21. St. Louis, MO;

22. San Fe, NM;
23. Palo Alto, CA;

24. Faield County, CT;

25. Mi Beach, FL;
26. Naples, FL;

27. Nashville, TN;

28. Reno, NY; and
29. Salt Lae City, UT.

n Instetons

1. Submt all docments, includ inormaton or items in the posssion of your

st emloyeè. agets, reesentatives, other pernnel, or anyone purrt to ac on your

behalf; by the date listed in Ite 5 on the Subpoena Du Tecum fonn, to:

James A. Fis
Decher LLP
1775 I Stret, NW
Wasgton, D.C. 20016

In the altee, uner FTC Rule 3 .34(), i 6 C.F.R. § 3 .34(b), you must pruce and pert

inspecon an coyig of the design books, docents (as defied in Rule 3.34(b)), or

3



tangible tlgs - or to pert inecon of the prese - at the date and tie spfied in Ite

5, at the reues of Counel listed in Ite 9, on the Subpoen Duce Tec fon.

2. If an objecton is made to any reues her al docents and tlgs responsive

to the reues not subjec to the objecon should be proced Simlarly, if any objecon is

mae to pruction of a docent, the porton(s) of tht docment not subjec to the objecon

should be prouce with the portones) objeced to red and incated clealy as such.

Oterse, no councaton, docent, fie, or thg reesed should be alteed changed, or

moded in any respe. All councations docents an fies sh be pruc in fu and

unexpurga fonn includi al attchments and enclosu either as they ar kept in your

orar coure of busines or organ to corresd with those req. No councaon,

docuent, fie, or thg reqst should be dispsed of or desyed.

3. If you objec to any request, or otherse withold resnsive infonon

because of the clai of prviege, work prouct or other grunds:

a. Identify the Request for Docments to which objecon or clai of

prege is made;

b. Identify ever Docuent witheld, the author, the date of cron, and all

repients;

c. Identify all grunds for objecon or aseron of prvilege, and set fort

the fact bas for asseron ot:the objection or clai of prvilege;

d. Identify the inoimtion witheld by descrption of the topic or subjec

matter, the date of the councation, and the parcipants; and'

e. Identify al pens havi knowledge of any fact relatig to your clai

of prvilege. -
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4. Your renss should reflec al knowledge, information, and docuents in your

possession cuy, or contrl, and includes, uness otherse spficay indicate your

counel, staff employees, agents, reesentatives, other pennel, or anyone pug to ac on

your behf.

5. Your rense to the docuent reues should include any document create,

prared or reived frm Janua 1, 200 to the prent

6. Any questons regarg th subpo should be direced to James A. Fishk at

202-261-3421 orGoav Jinda at 202-261-3435.

m. Reauests For Docents

Pleae prvide the followig:

1. Al docuents you have prvided to the Commssion in connecon with (a) the

Traon or any invesgation of the Traacton; (b) FTC v. Whole Foods Mar

Inc., Civi Acton No. 1:07-CV-QI021.PLF (D.D.C. 2007); or (c) ths mater, which is In

re Whle Food Market, Inc., FlC Docket No. 9324.

2. All doents relatig to any councations you have ha with the Commission in

connecon with (a) the Traacon; (b) FTCv. Whole Food Market, Inc., Civi Acton

No. 1:07-C-OI021-PLF (D.D.C. 2007); or (c) ths matt, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All docuents relatig to Whole Foods' acquisition of Wild Oat, includg docuents

discsing the effect of the merger on you.

4. All docuents dicusing competion with Whole Foods or Wild Oats, includg

renses by you to a new Whole Foods or Wild Oats stre an renses by you to
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prce, prmotions, produc selecon, qualty, or sece at Whle Foods or Wild Oats

store.

5. Al maret studies, sttegic plan or copetive analys relatg to compettion in eah

Gegrhic Area, includg documents discsing market shes.

6. Al maret stdies, stgic plan or compettive anyses reatig to the sale of natu

and organc prduct, includig the sae of na and orgac prouct in your stores.

7. AIl docuents relatg to your plan to increae the shelf spac at your store alocted to

~tu and orgac pruct, the number of naal and orgc prouct sold in your

stores, or the saes of natu or orgac prdu in your store.

8. All docuents dicusing your plan to reovate or imprve your store to sell addition

natu and organc product or to open store emphag natu and orgac prots.

9. Provide docuents sucien to show, or in the alterative sumit a sp sheet

shwing: (a) the store name and ades of each of your store searely in each

Geogrhic Area; and (b) for eah store prvide the tota weekly saes for ea wee

since Jan 1, 200 to the CUt date.
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CERTmCATE OF SERVICE

I cefy that I sered the foregoing Subpoena Duce Tec an al Atthments via
overght mai delivery to;

John Zupan
President and ChiefExecve Ofcer
Zupa's Maret
7223 NE Hazell Dell Avenue
Vancouver, W A 9866

By E.-Mai:

J. Rober Robeon Esq.
Federal Trae Cossion
600 Penylvana Avenue, N.W.

Washigton, DC 20580

Mattew J. Reilly, Esq.
Cate M. Moscell, Esq.
Federal Trae Cossion
601 New Jerey Avenue, N.W.
Washigton, DC 2001

Complait Counel

Dated: Octbe 14, 2008

IS! James A. Fishk
James A. Fish Esq.
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Pazicky, Luke

From:
Sent:
To:
Subject:

Jindal, Gorav
Wednesay, December 17, 20082:17 PM
'Mike~zupans.com'
RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

Attachments: 2008-12-16 Order 02.pdf

.
2008-12-16 Order

02.pdf (359 K...

Mike,

As I mentioned in my voice mesge to you today, the administrative law judge yesterday ruled against New Seasons
yesterday on its motion to quash our subpoena, and ordered New Seasons to produce the requested documents by
December 29. The order is attached here, i thought you would want to know since you mentioned that yòu might want to
take a similar position.

We are stil interesed in working with you to obtain the requesed information even though the deadline for compliance
has long since pass. As you and I have previously discuss, we are willng to discuss ways to relieve the burden of
compliance on you,

I look forward to hearing from you soon.

Best regards,
Gorav,

Gorav Jindal
Dechert LLP
17751 Street, N,W.
Washington, DC 20006-2401
direct: + 1,202,261,3435
main: +1,202,261.3300
fax: + 1,202.261.3333
aorav.iindal(ãdechert.com
ww.dechert.com

From:
Sent:
To:
Subjec:

Jindal, Gorav
Wednesay, December 03,20086:12 PM
MikeC!zupans.com
In the Mattr of Whole Fos Market, Inc., Doet No. 9324

-:-: File: Zupan,pdf ;:;:

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on October 14. Our records
show that it was accepted by M. Goodpaster on October 15. I have previously left messages for John Zupan about
the subpoena without response, Although the due date passed almost one month ago, we remain interested in
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working with you to obtain the requested information.

The protective order governing the confidentiality of documents and information produced in response to the
subpoena is also included in the attached file (at the end of the subpoena). As we discuss, and as you will see, it
offers broad protections for any information that you consider to be confidentiaL.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or protective order, please do not
hesitate to contact me. My telephone number is included below and in the subpoena, i look forwrd to hearing from
you soon,

Best regards,
Gorav,

Gorav Jindal
Dechert LLP
1775 I Street, N,W,
Washington, DC 20006-2401
direct: + 1.202.261.3435
main: + 1.202.261.3300
fax: + 1.202.261.3333
gorav.iindaicmdecherl,com
WI,decherl.com
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UNITED STATES OF AMERICA
FEDERAL TRAE COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUGES

In the Matter of
)
)
)
)
)
)

Docket No. 9324WHOLE FOODS MARKT, INC.,
Respondent.

ORDER ON NON-PARTY NEW SEASONS MAT'S MOTION TO
QUASH OR LIMIT SUBPOENA ,FROM WHOLE FOODS MART, INe.

i.

On November 24, 2008, non-par New Seasons Market, Inc. ("New Seasons") filed a
motion to quash or limit the subpoena issued to it by Respondent Whole Foods Market, Inc.
("Respndent" or "Whole Foods"). Respondent filed its Response in Opposition on December
4, 2008.

On December 12, 2008, New Seasons fied a motion for leave to fie a reply and its reply.
New Seasons' motion for leave to fie a reply is GRANTED.

On Decembe 16, 2008, Complaint Counsel fied a memorandum regarding New
Seasons' motion. In it, Complaint Counel states that it does not tae a position on New
Seaons' motion to quah, but concluded that the motion should be denied.

For the reasons set fort below, New Seasons' motion to quash or limit the subpoena is
DEND.

II.

New Seasons asserts that it is Whole Foods' top competitor in Portland, Oregon. New
Seasons furter asserts that the documents which Whole Foods seeks contain New Seasons'
trade secrets and other highly confidential information. New Seasons argues that if it were
required to produce the infonnation Whole Foods seeks, this would provide Whole Foos with a
bluepnnt to New Seaons' success and the means for Whole Foods to engage in anticompetitive
conduct agaist one of its pnmar competitors in the Portland, Oregon market. New Seaons
seeks an order quahing the subpoena with respect to requests thee through nine on grounds that



those requests ar: (1) unduly burdensome; (2) are themselves anticompetitive; and (3) seek
trade secret and other confdential, commercially sensitive information without an adequate
protective order.

Respondent asserts that the documents it seeks are directly relevant to the issues mised
by the Complaint and that Respondent has no other effective means to obtain infonnation from
its non-par competitors necessa for its defense. Respondent fuer asserts that the requests
ar not unduly burdensome and that the Protective Order entered by the Commission in ths case
on October 10,2008, ("Protective Order") adequately protects New Seaons' confdential
information.

III.

Pares may obtan discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R. § 3.31(c)(1). An
Admstrtive Law Judge may limit discovery if the discovery sought is unasonably
cumulative or duplicative, or is obtanable from some other source that is more convenient, less
burdensome, or less expensive; or if the burden and expense of the proposed discovery outweigh
its likely benefit. 16 C.F.R. § 3.31(c). In addition, an Administrtive Law Judge may enter a
protective order to protect a par from undue burden or expense. 16 C.F.R. § 3 .31 (d). Paries
resistig discovery of relevant infonnation car a heavy burden of showing why discovery ,
should be denied. Blankenship v. Hearst Corp., 519 F.2d 418,429 (9th Cir. 1975).

The subpoena served on New Seans consists of nine requests for documents. The firs
two requests seek documents relating to communications with the Federa Trade Commssion
("FTC") and documents previously produced to the FTC. New Seasons' motion addresses only
the thrd through ninth requests. These requests, which seek all documents from Janua i, 2006
to present, ar:

3. All docwnents relating to Whole Foods' acquisition of Wild Oats, including
documents discussing the effect of the merger on you.

4. AU documents discussing competition with Whole Foods or Wild Oats, including
responses by you to a new Whole Foods or Wild Oats store and responses by you
to pnces, promotions, product selection, quality, or services at Whole Foods or
Wild Oats stores.

5. All market studies, strategic plans or competitive analyses relating to competition

in each Geogrphic Area, including documents discussing market shares.

6. All maket studies. strategic plans or competitive analyses relating to the 'sale of
natul and organic products, including the sale of natural and organic products ,in
your stores.
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7. All documents relating to your plans to increae the shelf space at your stores
allocated to natu and organic products, the number of natul and orgac
products sold in your stores, or the sales of natual or organic product in your
stores.

8. AlJ documents discussing your plans to renovate or improve your stores to sell
additional natur and organc products or to open stores emphasizing natu and
organic products.

9. Provide documents suffcient to show, or in the alternative submit a spread sheet
showing: (a) the store name and addrss of each of your stores separely in each
Geogrphic Area; and (b) for each store provide the total weekly saes for each
week since Janua i, 2006 to the curent date.

New Seans does not make the objection that the documents requested ar not relevant
to the issues rased in the Complaint or the defenses asserted thereto. Instead, New Seaons
argues the subpona should be quahed or limited beause the requests: (a) are unduly
burdensome; and (b) ar themslves anti competitive; and (c) seek trde secrets and other

confidential, commercially sensitive information without an adequate protective order.

Á. The requests are not unduly burdensome

New Seasons argues that requests thee, four, seven, and eight should be quahed or
limìted beause they ar unduly burdensome. New Seasons assert that althoug Respondent has
offered to limt these requests for "all documents" to "all documents generated by high level
New Seasons' employees," ths restrction does not materially alter the burden associated with
proucing the documents. New Seans argues that to searh thrug all of its emails to
determine whether the sender or recipient was "high level" and whether the email is respnsive
could cost New Seasns between $250,000 and $500,000. New Seasons states that it does not
wish to divert the resources necessar to accomplish the search and review called for by the

reuests. New Seaons fuer argues that because it is owned and operated localy in Portland,
Oregon, and has no stores outside of that local maket, any information New Seaons would
provide would have no impact on the multitude of other geogrphic ars involved in this

proceeding.

Respondent states that it has met and conferrd with New Seasons in an attempt to reduce
New Seasons' burden of compliance with the subpoena Respondent also states that Respondent
represented to New Seasns that New Seasons did not need to search for documents at any of its
stores, but rather need only produce "high-level" documents from its "high-level" manement
employees at its Portland, Oregon headquarers. According to Respondent, the Commission has
taken the position that, in 2007, New Seasons was one of 

just two competitors of Whole Foods
and Wild Oats. Thus, Respondent argues, the documents Respondent seeks from New Seaons
wil bear heavily on the definition of the relevant market in this case.
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New Seasons responds that identifying which employees are "high level" employees is
diffcult and would require a search though documents to determine whether the sender or
recipient was "high leveL." New Seasons also responds that even ifthe request is limited to
"high level" documents, it must stil search the same volume of documents to determine which
documents ar responsive and "high leveL." Accrdingly, argues New Seasons, the burden on
New Seasons is not ameliorated by these restnctions.

"Some burden on subpoenaed paries is to be expected and is necessar in fuerace of

the agency's legitimate inquiry and the public interest." Federal Trade Commission v. Dresser
Indu., Inc., 1977 U.S. Dist. LEXIS 16178, "'13 (D.D.C. 1977). "Inconvenience to third pares
may be outweighed by the public interest in seekig the trth in every litigated case." Covey Oil
Co. v. Continental Oil Co., 340 F.2d 993, 999 (10th Cir. 1965) (denying motion to quah
subponas served on competitors). The requests seek relevant information. In light of 

thelimitations to which Respondent has ageed and as are set fort below, the burden on New
Seasons is not an undue burden.

B. The requests are not anticompetitive

New Seasns argues that requests three though nine should be quahed because they ask
New Seasons to provide its most confidential and commercially sensitive information to one of
its primar competitors, Whole Foods, New Seasons argues that Whole Foo has a history of
tag competitors' business away from them and of harsing and punishing competors. New
Seaons suggests that Whole Foods may be using litigation tactics to improve its competitive
position. Respondent responds that New Seasons' accusations of anti 

competitive conduct are a
bald attempt to divert attention from the issues rased by the discover dispute.

The implied allegations that Whole Foods may be using the document requests to gain a
competitive advantage over New Seasons are without support. Accordingly, they do not provide
a reasonable basis to quah the subpona. The fact that these documents may contan
confdential and commercially sensitive information does not provide a basis to quash or limit
the subpona. The Commssion's Rules of Pratice do not specificaly protect trde secrets or
confdential inormation from discovery. Section 6(f) of the Federa Trae Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 U.S.C. § 46(f) and 15 U.S.C. § 5Th
2(b), respectively) limit the Commission's abilty to disclose confdential information to the
public. The Commission's Rules of Practice also do not limit a litigant's abilty to obtain
confidential information though discovery. In re E.l DuPont de Nemours & Co., 97 F.T.C.
i 16, 116 (Jan. 21, 1981) (These provisions do "not absolutely bar disclosure of 

business data asevidence in (FTC) adjudicatory proceedings.").

Cour interpreting discoveiy sought under the Federa Rules of Civil Procedure have
held that there is no immunity protecting the disclosure of 

trde secrets. Federal Trade
Commission v. 1.E. Lanning, 539 F.2d 202, 209-2 i 0 (D.C. Cir. 1976); LeBaron v. Rohm and
Hass Co., 441 F.2d 575,577 (9th Cir. 1971) ("The fact that discovery might result in the
disclosure of sensitive competitive infonnation is not a basis for denying such discovery.").
See also Federal Trade Commission v. Rockefeller, et aI" 441 F. Supp. 234,242 (S.D.N.Y.
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1977), affd 591 F.2d 182 (2d Cir. 1979) (An objection to a subpoena on grounds tht it seeks
confdential information "poses no obstcle to enforcement. ").

The issue of whether the Protective Order adequately protects New Seasons' confidential
information from disclosure is addressed in the following section. '

C. The Protective Order adequately proteds New Seasons

New Seasons states that the requests seek detailed information regarding saes
information, strtegic plans, and documents relating to its plan to increas sales. New Seasons
assert that it is a private company and is not required to release this information to anyone
outside of the company. New Seasons fuer argues that the Protective Order issued by the
Commission does not adequately protect its confidential materiaL. New Seasns expresses
concern that Whole Foods' outside counsel may provide ongoing counseling to Whole Foods
with respt to competitive decision-makng and that experts retaed in this ca may be hid
by other competitors in the futu and would not be able to "unlear" the informtion leared
from New Seaons' documents.

New Seasns points to instaces where, in another administrtive procding, the FTC
caused discovery material that had been marked by the respondent as confdential to be posted
on the FTC's public website and where, in the Distrct Cour case FTC v. Whle Foods Market,
Inc., the FTC fied publicly a document that had been "redacted" by blackening out text
electonically in a maner which allowed the trde secret information to be viewed. New
Seasons arues that these instaces caus New Seaons to be concerned about the likelihood of
disclosure of its confdential information. New Seasons urges that it should not be required to
provide confidential information without a protective order that prohibits the FTC from
disclosing information New Seans considers to be confidential and that requires the disclosing
par to pay a penalty for violation of the protective order.

Respondent argues that the Protectiye Order in ths case adequately protects confdential
documents of thd paries though a number of safeguads. The Protective Order allows
disclosur of confdential documents to a limited group of people and prohibits any Whole

Foods employees, including inide counel, from reviewing confdential documents subject to
the Protective Order. Respondent states that New Seasns ha provided no authority to support
its request that the Commission age to pay damages in the event of an inadvertent public
disclosure of confidential information and that if the Protective Order is violated, New Seans
can raise the issue with the Comrission.

The Protective Order entered by the Commission in this ca restrcts disclosure of

confidential material to:

(a) the Administrative Law Judge presiding over this proceeding, personnel
assisting the Administrtive Law Judge, the Commission and its employees, and
personnel retained by the Commission as experts or consultats for ths

proceeding, provided such experts or consultants are not employees of the

5



respondent, or any entity established by the respondent, or employees of any thd
par whch has been subpoenaed to produce documents or information in
connection with ths matter, and proyided fuer that each such expert or
consultat ha signed an agreement to abide by the terms of ths protective order;

(b) judges and other cour personnel of any cour having junsdiction over the
appellate proceedings involving this matter; ( c) outside counsel of reord for any
respondent, their associated attorneys and other employees of 

their law firi(s),
provided such personnel are not employees of the respondent or of any entity
established by the respondent; (d) anyone retaned to assist outside counsel in the
prepartion or hearng of ths proceeding including expert or consultants,
provided such experts or consltats ar not employees of the respondent, or any

entity estalished by the respondent, or employees of any thid par which ha
been subponaed to produce documents or information in connection with ths
matter, and provided fuher tht each such exprt or consultat has signed an

agement to abide by the terms of this protective order; and (e) any witness or
deponent who authored or received the information in question, or who is
presently employed by the producing pary.

The Protective Order prohibits any Whole Foods employees, including inside counel, from
reviewig the documents produced by non-paries. In addition, the Protective Order and the
Commission's Rules governng in camera treatment of confidential information prohibit
disclosur of highy confdential documents.

"(A)bsent a showing to the contr, one has to assume that the protective order will
work, espeially in light of the extensive use of the device in Commission litigation (in cass
frequently involvig expert)." Coca-Cola Bottling, 1976 FTC LEXIS 33, *5 (Dec. 7, 1976).

New Seasons' spulation that its documents may be disclosed or that outside counsel may use
the information gained to advise Whole Foods in the futu on commercial decisions or tht

expert or consultats will inadvertently use infonnation they leaed in this litigation in futue
litigation is jus that - speculation. New Seasons has not made an adequate showing to support
its arguent that the Protective Order wil not protect it.

New Seasns suggest that the Protective Order is inadequate because it does not proYide
for a fixed moneta penty on counsel if the Protective Order were to be violated. New

Seasons points to the protective order issued by the United States District Court for the Distrct

of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penaty of $250,000 to
be paid by any person who violated the protective order in that case. However, New Seasns ha
provided no authority in support of its argwnent that the Commission has authority to requir a
disclosing par to pay a penalty for a violation of its protective orders.

In light of the limitations set fort below and the confidentiality provisions of the
Protective Order, enforcement ofthe subpoenas, as limited by this Order, is not uneasonable or
oppressive.
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iv.

The documents sought by Whole Foods are relevant to one of the centr antitr issues

in this proceedig - the appropriate defiition of the relevant market. The burden to New
Seaons to comply is not unduly burdensome and its confidential documents will be adequately
protected under the Protective Order.

New Seasons' motion to quah or limit the subpoena is DENIED. Request numbers
th, four, seven and eight are hereby limited to documents from New Seasons' senior

management tea located at New Seasons' Portand, Oregon headquaers. New Seaons shall
produce all responsive documents no later than December 29, 2008.

ORDERED:

.. fV ~/i¡(
D. Michael Chappell
Administrtive Law Judge

Date: December 16, 2008
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EXHIBIT J



Pazicky, Luke

From:
Sent:
To:
Subject:

Jindal, Gorav
Tuesday, December 23, 2008 5:22 PM
'Mike~zupans.com'
RE: In the Matter of Whole Foods Market, Inc" Docket No. 9324

Attachments: Order 03,pdf

Order 03.pef (274
KB)

Mike,

Today, the Administrative Law Judge again ruled against another retailer, Gelson's Markets, on its motion to quash our
subpoena, and ordered Gelson's Markets to produce the requested information by December 31. I 'Muld very much like
to work with you but I have heard no response to multiple voice messges and e-mailslhaveleftforyou.As I
mentioned, the date for compliance (and any motions to limit or quash the subpoena) has long since pass. Please
contact me as soon as possible so that we can discuss your company's plans to comply with the subpoena.

Best regards,
Gorav,

Gorav Jindal
Dechert LLP
1775 i Street, N.W,
Washington, DC 20006-2401
direct: + 1,202,261.3435
main: + 1.202.261.3300
fax: + 1.202.261.3333
aorav, iindalæbdechert,com
ww.dechert.com

From:
Sent:
To:
Subject:

Jindal, Gorav
Wednesay, Deember 17, 2008 2:17 PM
'Mike(gzupans.com'
RE: In the Matr of Whole Fos Market, Inc., Doket No. 9324

-:-: File: 2008-12-16 Order 02.pdf;:;:

Mike,

As I mentioned in my voice mesge to you today, the administrative law judge yeserday ruled against New
Seasons yesterday on its motion to quash our subpoena, and ordered New Seasons to produce the requested
documents by December 29. The order is attached here. i thought you would want to know since you mentioned
that you might want to take a similar position.

We are still interested in working with you to obtain the requested information even though the deadline for
compliance has long since pass, As you and i have previously discussed, we are willng to discuss ways to relieve
the burden of compliance on you.

i look forward to hearing from you soon.
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Best regards,
Gorav,

Gorav Jindal
Dechert LLP
1775 I Street, N,W.
Washington, DC 20006-2401
direct: + 1,202.261.3435
main: + 1.202.261.3300
fax: + 1.202.261.3333
aorav .iindal~dechert,com
ww.dechert.com

From:
Sent:
To:
Subject:

Jindal, Gorav
Wednesay, Deember 03,20086:12 PM
Mike(Qzupans.com
In the Matter of Whole Fos Market, Inc., Doket No. 9324

~~ File: Zupan.pdf :0:0

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on October 14, Our
records show that it was accepted by M, Goodpaster on October 15. I have previously left mesges for John
Zupan about the subpoena without response. Although the due date pass almost one month ago, we remain
interested in working with you to obtain the requested information. .

The protective order governing the confidentiality of documents and information produced in response to the
subpoena is also included in the attached file (at the end of the subpoena), As we discuss, and as you will
see, it offers broad protections for any information that you consider to be confidentiaL.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or protective order, please do
not hesitate to contact me, My telephone number is included below and in the subpoena. I look forwrd to
hearing from you soon.

Best regards,
Gorav,

Gorav Jindal
Dechert LLP
1775 I Street, N.W.
Washington, DC 20006-2401
direct: + 1.202,261.3435
main: +1.202.261.3300
fax: + 1.202.261.3333
gorav. iindal(adechert, com
ww.dechert.com
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~TED STATES OF AMRICA
FEDERAL TRADE COMMISSION

OFFICE OF ADMINISTRA TIVE LAW JUDGES

In the Matter of
)
)
)
)
)
)

Docket No. 9324WHOLE FOODS MAT, INC.,
Respondent.

iORDER ON NON-PARTY GELSON'S MATS' MOTION
FOR PROTECTIVE ORDER OR TO QUASH OR

LIMIT SUBPOENA FROM WHOLE FOODS MARKT, INC.

I.

On December 8,2008, non-par Gelson's Markets ("Gelson's") filed a motion for a
protective order or to quash or limit the subpoena issued to it by Respondent Whole Foods
Maret, Inc. ("Respndent" or "Whole Foods"). Respondent filed its Response in Opposition on
Decembe 19,2008.

On December 16, 2008, Complaint Counel fied a memoradum regarding a similar
motion filed by another non-par, New Seasons Market, Inc. Whle Complaint Counel stated
that it did not tae a position on New Seasons' motion to quash, it concluded that the motion
should be denied. Complaint Counsel further stated that its memorandum is also pertent to the
instat motion filed by Gelson's.

For the reasons set fort below, Gelson's motion for a protective order or to quah or
limit the subpoena is DENIED.

II.

Geison's states that it operates 18 premium grocery makets, all of which are located in
Southern Californa, and that it is one of Whole Foods' pnmar competitors. Gelson's asserts
tht the documents it seeks to withhold from production are commercially sensitive documents
and that the disclosure of these documents to its competitor would cause competitive han.
Gelson's fuer argues that the Protective Order entered by the Commssion in this case on

October 10,2008, ("Protectiye Order") does not adequately protect Gelson's confdential
infonnation and that disclosure of such infonnation would cause irreparable han.



Respondent asserts that the documents it seeks are directly relevant to the issues raised
by the Complait and tht Respondent has no other effectiye means to obta information from
its non-par competitors necessar for its defense. Respondent argues that simply beuse
Gelson's documents are confdential does not provide a basis for witholding the documents.
Respondent fuer asserts tht the Protective Order and the Commission's in camera rues
adequately protect Gelson's confidential information.

III.

Paries may obta discovery to the extent that it may be reaonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R § 3.3l(c)(I). Discovery may

be limited by the Admnistrtive Law Judge if the discovery sought is unasonably cumulative
or duplicative, or is obtainable from some other source that is more convenient, less burdensome,
or less expensive; or if the burden and expense of the proposed discovery outweigh its likely
benefit. i 6 C.F .R. § 3 .31 (c). In addition, an Administrtive Law Judge may enter a protective
order to protect a par from undue burden or expense. 16 C.F.R. § 3 .31 (d). Pares resistig
discovery of relevant information car a heavy burden of showing why discover should be
denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9th Cir. 1975).

GeIson's states that it has witheld documents responsive to Request Numbers 5 and
9(b). Request Number 5 seeks: all market studies, strtegic plans or competitive analyses
relating to competition in each Geographic Area, including documents discussing market shaes.
Request Number 9(b) seeks: documents suffcient to show, or in the alternative, a spread sheet
showing the tota weekly sales for each week since Janua 1, 2006 to the curent date. The

documents Gelson's seeks to withold are: (1) a site study, contaning sales projections,
responsive to Request Number 5; and (2) documents evidencing wekly saes for each Gelson's
store, responsive to Request Number 9(b).

Gelson's does not make the objection that the documents requested are unduly
burdensome or not relevant to the issues raised in the Complaint or the defenses asserted thereto.
Instead, GeIson's seeks a protective order or an order quahing or limiting the subpoena on the
grounds that: (A) disclosure of commercially sensitive information would be anticompetitive;
and (B) the Protective Order does not adequately protect GeIson's confdential, commercially
sensitive inormation.

A. Disclosure of the requested documents pursuant to the Protective Order

would not harm competition

Gelson's argues tht the subpoena should be quashed or limited because it asks Gelson's
to provide confdential and commercially sensitive information to one of its primar
competitors, Whole Foods. Gelson's also argues that Whole Foods' subpoena would require
Gelson's to provide detailed information regarding the lifeblood of Gelson's business and
provide Whole Foods with the blueprint to Gelson's success in the Southern California market.
Gelson's chages that Whole Foods has a history of harsing, punishing, and taing business

away from competitors. Gelson's states that it has no reason to believe that Whole Foods would
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not relish the opportity to drve Gelson's out of business and that Whole Foods has the size
and resources to do it, with the assistace of Gelson' s trade secrets and other commercially
sensitive information. Respondent assert that Gelson' s accusations of anticompetitive conduct
have no bearg on this discovery dispute.

Gelson's has not demonstrated that Whole Foods is seeking these documents merely to
gain a competitive advantage, rather than to defend itself in this action. Accordingly, such
unsupported allegations fail to provide a reasonable basis to quah the subpoena.

The claim that these documents contain confidential and commercialy sensitive
information also does not provide a basis to quah or limit the subpoena. LeBaron v. Rohm and
Hass Co., 441 F.2d 575, 577 (9th Cir. 1971) ("The fact that discovery nught result in the
disclosure of sensitive competitive information is not a basis for denying such discovery.").
See also Federal Trade Commission v. Rockejèller, etal., 441 F. Supp. 234, 242 (S.D.N.Y.
1977), affd 591 F.2d 182 (2d Cir. 1979) (an objection to a subpoena on grounds tht it seks

confidential inormation "poses no obstacle to enforcement").

Moreover, the Commission's Rules of Practice do not specifically protect trde secrets or

confdential information from discovery. Section 6(t) of the Federal Trade Conuission Act and
Section 21 

(d)(2) of the Improvements Act (codified at 15 V.S.C. § 46(t) and 15 U.S.C, § 57b-
2(b), respectively) limit the Commission's abilty to disclose confdential information to the
public. The Commission's Rules of Practice also do not limit a litigant's abilty to obtain
confidential information through discovery. In re E.L DuPont de Nemours & Co., 97 F.r.C.
116, 116 (Jan. 21, 1981) (These provisions do "not absolutely bar disclosure of business data as
evidence in (FTC) adjudicatory proceedings."). Accordingly, Gelson's canot withhold relevant
documents based solely on its desire to shield confdential information from a competitor.

B. The requested information is adequately protected by the Protective Order

Gelson's sttes that the requests seek detaled information including thee years' worth of
weekly sales informtion for each of its locations and a site study detaiing strtegic plan and
sales projections in one location. Gelson's fuer states that it dilgently protects its weekly,
location specific saes information and does not disclose ths information to anyone outside of
the company. Gelson's expresses concern that expert retained in this case may be hired by
other competitors in the futue and would not be able to unlear the information leared from
Gelson's documents and tht Whole Foods could use information from Gelson's to eliminate
Gelson's as a competitor.

Gelson's fuer asserts tht the Protective Order does not adequately protect Gelson's

information because it places the burden on Gelson's to fie a motion for in camera treatment to
prevent disclosure to the public. Next, Gelson's assert that the Protective Order fails to provide
an adequate disincentive against or remedy for disclosure of Gelson' s' confidential information.
Gelson's points out that, in another admnistrtive proceeding, the FTC caused discovery
material that had been marked by a respondent as confdential to be posted on the FTC's public
website and that, in the Distrct Cour case FTC v. Whole Foods Market, Inc. ,the FTC filed
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publicly a document that had been redacted by blackening out text electronically in a maner
which allowed the trade secret information to be viewed. Gelson's argues that it should not be
required to provide information tht Gelson's considers to be confdential without a protective
order tht prohibits the FTC from disclosing such information. Gelson's assert tht the
protective order should contain an adequate disincentive that would requie the disclosing par
to pay a penalty for any violation of the protective order.

Respondent submits that the Protective Order in this case does adequately protect
confidential documents of third paries. The Protective Order allows disclosure of confidential

documents to a limited group of peple and prohibits any Whole Foods employees, including
inside counel, from reviewing confidential documents subject to the Protective Order.
Respondent assert fuer that Gelson's has provided no authority to support its request that the
Commission age to pay daages in the event of an inadvertent public disclosur of
confdential inormation. Respndent also submits that, in the event the Protective Order is
violated, Gelson's ca rase the issue with the Commission.

The Protective Order entered by the Commission in this case allows disclosure of
confidential documents to an extremely limited group. Such documents may be disclosed only
to the Administrtive Law Judge and the Commission, and employees assising them; expert
witnesses, who may not be employees of Respondent or a thd par which has been

subpoenaed; judges and other cour personnel of any cour having jursdiction over the appellate

proceedings involving ths matter; and outside counsel for Whole Foods. The Protective Order,
thus, prohibits any Whole Foods employees, including inside counsel, from reviewing the
documents produced by non-paries.

Gelson's asserts that proYiding Gelson's sensitive infonnation to Whole Foods' outside
counsel is, in effect, no different from providing that information to Whole Foods itself and tht
expert or consultats may inadverently use information they leared in ths litigation in futue
litigation. These assertions are without ment. "(A)bsent a showing to the contr, one has to
asswne that the protective order will work, especially in light of the extensive use of the device
in Commssion litigation (in cases frequently involving experts.)." Coca-Cola Bottling, 1976
FTC LEXIS 33, *5 (Dec. 7, 1976). Gelson's has failed to demonstrate that the Protective Order
wil not sufciently protect the withheld documents.

Gelson's refers to the protective order issued by the United States District Cour for the
Distrct of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penaty of
$250,000 to be paid by any person who violated the protective order in that ca. Gelson's
argues that the Protective Order in ths case is inadequate because it does not provide for a fixed
moneta penalty on counsel for a violation. However, Gelson's has provided no authority in
support of its arguent tht the Commission has authonty to require a disclosing par to pay a
penalty for a violation of its protective orders.

In addition to the safeguards of the Protective Order, the Commission's Rules governg
in camera treatment of confidential information prohibit disclosure of highy confdential
documents. Pursuant to Commission Rule 3.45(b), if either par seeks to introduce Gelson's
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confdential Inonntion into evidence, Gelson's may file a motion for in camera treatment for
documents it feels should be witheld from the public record. In Commission proceedings,
request for in camera treatment must show that the public disclosure of the docwnenta
evidence will result in a clearly defined, serious injur to the peron or corpration whose
records are involved. In re Kaiser Aluminum & Chern, Corp., 103 F.r.C. 500, 500 (1984); In re
RP. Hood & Sons, Inc., 58 F.r.C. i 184, 1188 (1961). That showing can be made by
establishg that the documenta evidence is "sufciently secret and sufciently material to the
applicant's business tht disclosur would result in serious competitive injur," and then
balancing that factor against the importance of the information in explaining the rationale of
Commission decisions. Kaiser, 103 F.T.C. at 500; In re General Foods Corp" 95 F.r.C. 352,
355 (1980); In re Bristol Myers Co" 90 F.r.C. 455, 456 (1977). Confidential information is
witheld from the public record when this standard is met.

The in camera procedures in Par il adjudication and the Protective Order entered by the
Commission in ths cae adequately protect Gelson's confidential inormation from disclosure.

iv.

For the reasons stated above, Gelson's motion for a protective order or to quash or limit
the subpoena is DENIED. Gelson's shall produce all responsive docwnents no later than
December 31, 2008.

ORDERED:

-: VY cifl4
D. Michael Chappell
Adminstrtive Law Judge

Date: December 23,2008
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EXHIBIT K .



Kb: In the Matter ot Whole Foods Market, Inc., Docket No. 9324 Page 1 of4

Pazicky, luke

From: Jindal, Gorav
Sent: Tuesday, December 23, 2008 5:39 PM

To: 'Mike Zupan'

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

As l discussed with you before, and as I indicated in e-mails to you, we recognize that you are not a party to this
litigation and are therefore willng to work with you to reduce the burden of compliance. It seems, however, that
you do not want to work with us. If I have misunderstood, please let me know as soon as possible.

Gorav Jindal
Dechert LLP
17751 Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1 ,202.261,3300
fax: +1,202.261.3333
Qorav.iindallâdechert.com
ww.dechert.com

From: Mike Zupan (mailto:mike(gzupans.com)

Sent: Tuesday, December 23, 2008 5:29 PM

To: Jindal, Gorav
Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

Gorav,

Very Simple................Zupan's Markets is a very small family owned company. We do not have the
resources available to assemble the information you requested. This is an extremely busy time of the
year for us, and we are already short staffed and dealing with the snow & Ice problems.

I'm extremely sorry if this has inconvenienced you, but I don't know what else I can tell you. We don't
have large administrative personnel like Gelson's or New Seasons.

Thanks
MZ

From: Jindal, Gorav (mailto:gorav.jindalC9dechert.com)
Sent: Tuesday, December 23,20082:22 PM
To: Mike Zupan

Subjec: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324
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RE: In the Matter otWhole Foods Market, Inc., Docket No. 9324 Page 2 of4

c:c:Order 03,pdf;:;:

Mike,

Today, the Administrative Law Judge again ruled against another retailer, Gelson's Markets, on its motion
to quash our subpoena, and ordered Gelson's Markets to produce the requested information by December
31. I would very much like to work with you but I have heard no response to multiple voice messages and
e-mails I have left for you. Aslmentioned, the date for compliance (and any motions to limit or quash the
subpoena) has long since passed. Please contact me as soon as possible so that we can discuss your
company's plans to comply with the subpoena.

Best regards,
Gorav,

Gorav Jindal
Dechert LLP
1775 I Street, N.W.
Washington, DC 20006-2401
direct: +1,202,261.3435
main: +1,202,261,3300
fax: +1,202.261.3333

wav, iindaicædechert,com
wv.d~çbert,com

From: Jindal, Gorav

Sent: Wednesay, Deember 17, 2008 2:17 PM

To: 'Mike(§zupans.com'

Subjec: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

c:c: File: 2008-12-16 Order 02.pdf;:;:

Mike,

As i mentioned in my voice message to you today, the administrative law judge yesterday ruled
against New Seasons yesterday on its motion to quash our subpoena, and ordered New Seasons
to produce the requested documents by December 29. The order is attached here. I thought you
would want to know since you mentioned that you might want to take a similar position.

We are still interested in working with you to obtain the requested information even though the
deadline for compliance has long since passed. As you and I have previously discussed, we are
wiling to discuss ways to relieve the burden of compliance on you,

i look forward to hearing from you soon.

Best regards,
Gorav.

1/13/2009



Kh: In the Matter ot Whole Foods Market, Inc., Docket No. 9324 Page 3 of4

Gorav Jindal
Dechert LLP
1775 I Street, N,W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202,261.3300
fax: +1.202,261.3333
gorav ,iindal~dechert.com

ww.dechert.com

From: Jindal, Gorav

Sent: Wednesday, December 03,20086:12 PM

To: Mike(9zupans,com

Subjec: In the Matter of Whole Foos Market, Inc., Docket No. 9324

c:c: File: Zupan,pdf ~~

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on
October 14. Our records show that it was accepted by M. Goodpaster on October 15. I
have previously left messages for John Zupan about the subpoena without response,
Although the due date passed almost one month ago, we remain interested in working with
you to obtain the requested information,

The protective order governing the confidentiality of documents and information produced
in response to the subpoena is also included in the attached file (at the end of the
subpoena). As we discussed, and as you wil see, it offers broad protections for any
information that you consider to be confidentiaL.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or
protective order, please do not hesitate to contact me. My telephone number is included
below and in the subpoena. I look forward to hearing from you soon.

Best regards,
Gorav.

Gorav Jindal
Dechert LLP
1775 I Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261,3435
main: +1.202.261.3300
fax: +1 ,202.261.3333

1/13/2009



Kh: In the Matter of Whole Foods Market, Inc., Docket No. 9324 Page 4 of 4

gorav,jindal(tdechert.com
ww.dechert.com

This e-mail is from Dechert LLP, a law firm, and may contain information that i

1/13/2009



CERTIFieATE OF SERVICE

I hereby cerify that a tre and correct copy of the foregoing Appendix in Support of
Motions for Enforcement of Subpoenas Duces Tecum Issued to Entirely Non-Compliant Non-
Paries was served on Januar 14, 2009, on the following persons by the indicated method:

By Hand Deliver anØ Email:

Donald S. Clark, Secretar
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Deliver and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle
Ada's Natural Foods
4650 S Cleveland
Fort Myers, FL 33907

Paul Koenig
Amazing Grace Whole Foods
1133 Bardstown Road
Louisvile, KY 40204

Patrick Raybould
President
B&R Stores, Inc.
4554 W. Street
Lincoln, NE 68503-2831

David Ball
President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106



John A. Burger III
Burger's Supermarket, Inc.
1105 Ray Avenue
Louisvile, KY 40204

Mark Oerem
HOW's Market
3035 East Huntington Drive
Pasadena, CA 91 107

Guy Starkman
President
Jerr's Famous Deli, Inc.
1271 I Ventura Boulevard, Suite 400
Studio City, CA 9 I 604

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien
General Counsel
King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 8910 1

Frank Cangemi
Miles Farmers Market
28560 Miles Road
Solon, OH 44139

Peter Sarandos, Sr.
P&S Foods (d//a Shur-Sav Markets)

6633 Veron Street
University City, MO 63130

Wiliam J. Coyne
President and CEO
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb
General Counsel



Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

Greg Neumann
President
ValuDiscount, Inc. (d//a ValuMarket)
3 i 5 Whittington Parkway
Louisvile, KY 40222

Mike Zupan
Zupan's Market
7223 NE Hazell Dell Avenue
Vancouver, W A 98665

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharne M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean P. Pugh

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.


