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UNITED STATES OF AMERICA T
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of ) Docket No. 9324
) :
WHOLE FOODS MARKET, INC.,, )
a corporation. ) Public
)

WHOLE FOODS MARKET, INC.’S MEMORANDUM IN SUPPORT OF MOTIONS
FOR ENFORCEMENT OF SUBPOENAS DUCES TECUM ISSUED TO
ENTIRELY NON-COMPLIANT NON-PARTIES

Respondent Whole Foods Market, Inc. (“Whole Foods™) submits this memorandum in
support of its motions to compel the enforcement of subpoenas duces tecum issued to the
following fourteen non-parties (collectively, the “Non-Parties™) who have failed to respond in
any way to the subpoena:

e Ada’s Natural Foods (“Ada’s”);

e Amazing Grace Whole Foods (“Amazing Grace”);
e B&R Stores, Inc. (“B&R”);

e Ball’s Food Stores, Inc. (“Ball’s”);

e Burger’s Supermarket, Inc. (“Burger’s”);

e HOW’s Market (“HOW’s™);

e Jerry’s Famous Deli, Inc. (“Jerry’s™);

¢ King Ranch Market (“King Ranch”);

e Miles Market (“Miles™);

e P&S Foods (d/b/a Shur-Sav Markets) (“P&S”);




e Raley’s;
e Straub’s Fine Foods (“Straubs™);
e ValuDiscount, Inc. (d/b/a ValuMarket) (“ValuDiscount™); and

e Zupan’s Market (“Zupan’s”).

INTRODUCTION

In October 2008, Whole Foods served a document subpoena on the fourteen Non-Parties,
containing nine requests for documents that are identical to the requests served on the other 77

other non-party competitor recipients. See Appendix in Support of Motions for Enforcement of

Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties (“Supporting
Appendix”), Ex. A-1to A-14. The return dates for the subpoenas were November 4, 2008
(B&R, Ball’s, HOW’s, P&S, Raley’s, and ValuDiscount), November 5, 2008 (Amazing Grace,
Burger’s, Jerry’s, Straub’s, and Zupan’s), and November 6, 2008 (Ada’s, King Ranch, and
Miles). Whole Foods also provided each of these Non-Parties with a copy of the protective order
entered by the Commission that governs this proceeding. Id.

Although the return dates passed more than two months ago, none of the Non-Parties has
objected to the subpoena, moved to quash, or produced documents or data. Counsel for Whole
Foods has attempted to contact the Non-Parties in good faith to secure their compliance. See
Supporting Appendix, Ex. B, Whole Foods Market, Inc.’s Rule 3.22(f) Statement of Jim A.
Fishkin in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued to Entirely
Non-Compliant Non-Parties 9§ 4-12; Supporting Appendix, Ex. C, Whole Foods Market, Inc.’s
Rule 3.22(f) Statement of Gorav Jindal in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued to Entirely Non-Compliant Non-Parties 9 4-8. The Non-Parties have
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either ignored Whole Foods or simply refused to comply. Id.

By not moving to quash or limit the subpoenas, or serving objections, the Non-Parties
have waived any objections to the subpoena that they might have had. The Non-Parties should
therefore be directed to produce responsive documents and data within ten days of this Court’s

order. See In re Matter of Evanston Northwestern Healthcare Corp., Dkt. No. 9315, 2004 WL

2380499, at *1 (F.T.C. Sept. 22, 2004) (granting motion to compel non-party to produce
documents responsive to respondent’s subpoena duces tecum within ten days of Court’s order).
Had the Non-Parties timely bbj ected, such objections would have been futile. The documents
and data requested in the subpoenas are crucial to Whole Foods’ defense in the current action,
and the ALJ has already ruled that the requests are not unduly burdensome, and that the
protective order adequately protects non-parties. The Non-Parties should be directed to produce

documents and data responsive to the subpoena.

ARGUMENT

As the subpoenaed party, each subpoena recipient carries “[t]he burden of showing that

the request(s] [are] unreasonable.” In re Rambus, Inc., No. 9302, 2002 FTC LEXIS 90, at *9
(Nov. 18. 2002). Here, the Non-Parties have made no attempt whatsoever to carry their burden,
and by not timely' moving to quash or otherwise objecting to the subpoena, the Non-Parties have

waived their objections. See In re Lehigh Portland Cement Co., 73 F.T.C. 1252 (Apr. 6, 1958)

(affirming an ALJ’s denial of a non-party’s motion to quash a subpoena in a Commission

! See 16 C.F.R. § 3.34(c) (“Any motion by the subject of a subpoena to limit or quash the
subpoena shall be filed within the earlier of ten (10) days after service thereof or the time
for compliance therewith.”).




proceeding on the ground that it had not been timely filed).?
As the ALJ observed in the December 16 Order denying New Seasons’ motion,

[t]he documents sought by Whole Foods are relevant to one of the

central antitrust issues in this proceeding — the appropriate

definition of the relevant market. The burden to New Seasons to

comply is not unduly burdensome and its confidential documents

will be adequately protected under the Protective Order.
Supporting Appendix, Ex. D, December 16, 2008 Order Denying New Seasons’ Motion to
Quash or Limit Subpoena Duces Tecum, at 7. The documents and information requested here
are the same as those requests of New Seasons. All of the document and data requests contained
in the subpoena are designed to elicit information that would aid Whole Foods in demonstrating
that the Commission’s proposed definition of the relevant market is artificially narrow. Without
the information requested in the subpoena, Whole Foods cannot properly defend itself against the

Commission’s allegations.

Whole Foods requests that the Non-Parties be compelled to comply with the subpoena.

2 Moreover, the ALJ’s prior rulings have addressed objections that the Non-Parties could
have made. See Supporting Appendix, Ex. D, December 16, 2008 Order Denying New
Seasons Market’s Motion to Quash or Limit Subpoena Duces Tecum (rejecting a non-
party’s undue burden, confidentiality, and anticompetitiveness objections to an identical
subpoena); Supporting Appendix, Ex. E, December 23, 2008 Order Denying Gelson’s
Markets’ Motion for a Protective Order or in the Alternative To Quash or Limit the
Subpoena (rejecting another non-party’s anticompetitiveness and confidentiality
objections to an identical subpoena).




CONCLUSION

For the foregoing reasons, Whole Foods’ motion should be granted.



Dated: Respectfully submitted,

By: (e U I N/ ¢
James A. Fishkin

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W. Davis
DECHERT LLP

- Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Memorandum in Support of
Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-
Parties was served on January 14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle

Ada's Natural Foods
4650 S Cleveland
Fort Myers, FL 33907

Paul Koenig

Amazing Grace Whole Foods
1133 Bardstown Road
Louisville, KY 40204

Patrick Raybould
President

B&R Stores, Inc.

4554 W. Street

Lincoln, NE 68503-2831

David Ball

President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

John A. Burger 11



Burger's Supermarket, Inc.
1105 Ray Avenue
Louisville, KY 40204

Mark Oerem

HOW's Market

3035 East Huntington Drive
Pasadena, CA 91107

Guy Starkman

President

Jerry's Famous Deli, Inc.

12711 Ventura Boulevard, Suite 400
Studio City, CA 91604

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Frank Cangemi

Miles Farmers Market
28560 Miles Road
Solon, OH 44139

Peter Sarandos, Sr.

P&S Foods (d/b/a Shur-Sav Markets)
6633 Vernon Street

University City, MO 63130

William J. Coyne

President and CEO

Raley's

500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb

General Counsel

Raley's

500 West Capital Avenue



West Sacramento, CA 95605

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

Greg Neumann

President

ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway

Louisville, KY 40222

Mike Zupan

Zupan's Market

7223 NE Hazell Dell Avenue
Vancouver, WA 98665

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




By: V.~

N\
Sean P.\Bu-g{{ / \

DECHERT LLP

1775 I Street, N.-W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of ) Docket No. 9324
)
WHOLE FOODS MARKET, INC,, )
a corporation. ) Public
)

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY ADA’S NATURAL FOODS

On October 14, 2008, Whole Foods Market, Inc. (“Whole Foods”) served a subpoena
duces tecum via overnight mail delivery on non-party Ada’s Natural Foods (“Ada’s”). While the
subpoena had a return date of November 6, 2008, Ada’s has failed to object, move to quash, or
otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice
3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Ada’s should be
compelled to produce whatever responsive documents and data that are in its possession. The
grounds for this motion are presented in the accompanying Memorandum in Support of Motions
for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely
Non-Compliant Non-Parties, which are incorporated by reference.

IO { 4

By:

\vl
James A. Fishkin

DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006
Telephone: (202)261-3300
Facsimile: (202)261-3333




Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC,,

a corporation. Public

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY ADA’S NATURAL FOODS

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods”) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party Ada’s Natural Foods, and any
opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Ada’s Natural Foods shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Ada’s Natural Foods was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

By First Class Mail:

Brad Engle

Ada's Natural Foods
4650 S Cleveland
Fort Myers, FL 33907

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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N
Sean P. Pugh— ¥ T

DECHERT LLP

1775 1 Street, N.-W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

A T N

WHOLE FOODS MARKET, INC.”S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY AMAZING GRACE WHOLE FOODS

On October 14, 2008, Whole Foods Market, Inc. (“Whole Foods”) served a subpoena
duces tecum via overnight mail delivery on non-party Amazing Grace Whole Foods (“Amazing
Grace”). While the subpoena had a return date of November 5, 2008, Amazing Grace has failed
to object, move to quash, or otherwise respond to the subpoena. Consequently, pursuant to
Commission Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement of the
- subpoena, and Amazing Grace should be compelled to produce whatever responsive documents
and data that are in its possession. The grounds for this motion are presented in the
accompanying Memorandum in Support of Motions for Enforcement of Subpoenas Duces
Tecum Issued To Entirely Non-Compliant Non-Parties and Appendix in Support of Motions for
Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties, which

are incorporated by reference.




By:

- — v >
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A h
James A. Fishkin

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation, Public

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY AMAZING GRACE WHOLE FOODS

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party Amazing Grace Whole Foods, and
any opposition thereto, it is hereby ORDERED that:

1. Whole Foods® Motion is GRANTED; and

2. Amazing Grace Whole Foods shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Amazing Grace Whole Foods was served on
January 14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

By Hand Delivery and Email;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail;

Paul Koenig

Amazing Grace Whole Foods
1133 Bardstown Road
Louisville, KY 40204

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W,
Washington, D.C. 20001

Complaint Counsel
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Sean P. Pﬁgh v \

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC,,

a corporation. Public

S e N N’ N e’

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY B&R STORES, INC.

On October 13, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party B&R Stores, Inc. (“B&R”). While the
subpoena had a return date of November 4, 2008, B&R has failed to object, move to quash, or
otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice
3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and B&R should be
compelled to produce whatever responsive documents and data that are in its possession. The
grounds for this motion are presentéd in the accompanying Memorandum in Support of Motions
for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By: \A/\_?d\ /S??

J ames A. Fishkin

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333




Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

A e

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY B&R STORES, INC.

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party B&R Stores, Inc., and any
opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. B&R Stores, Inc. shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party B&R Stores, Inc. was served on January 14, 2009,
on the following persons by the indicated method:

By Hand Delivery and Email;

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Patrick Raybould
President

B&R Stores, Inc.

4554 W. Street

Lincoln, NE 68503-2831

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




By:

=\ I/ |

SeanP.Pugh | /

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202)261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of | Docket No. 9324

WHOLE FOODS MARKET, INC,,

a corporation. Public

N N N N

WHOLE FOODS MARKET, INC.”S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY BALL’S FOOD STORES, INC.

On October 13, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party Ball’s Food Stores, Inc. (“Ball’s”). While
the subpoena had a return date of November 4, 2008, Ball’s has failed to object, move to quash,
or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice
3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Ball’s should be
compelled to produce whatever responsive documents and data that are in its possession. The
grounds for this motion are presented in the accompanying Memorandum in Support of Motions
for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By: j—:—v\_ gk/k\ /éff

James A. Fishkin

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006
Telephone: (202)261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

N N N N N

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY BALL’S FOOD STORES, INC.

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party Ball’s Food Stores, Inc. and any
opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Ball’s Food Stores, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Ball’s Food Stores, Inc. was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

David Ball

President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
-Kansas City, KS 66106

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

1/ > \

v
Sean P-Pugh V \

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202)261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC,,

a corporation. Public

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY BURGER’S SUPERMARKET, INC.

On October 14, 2008, Whole Foods Market, Inc. (“Whole Foods”) served a subpoena
duces tecum on non-party Burger’s Supermarket, Inc. (“Burger’s”). While the subpoena had a
return date of November 5, 2008, Burger’s has failed to object, move to quash, or otherwise
respond to the subpoena. Consequently, pursuant to Commission Rule of Practice 3.38(a),
Whole Foods hereby moves for enforcement of the subpoena, and Burger’s should be compelled
to produce whatever responsive documents and data that are in its possession. The grounds for
this motion are presented in the accompanying Memorandum in Support of Motions for
Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By: \_ ) e} YN )

James A. Fishkin

DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006
Telephone: (202)261-3300
Facsimile: (202) 261-3333




Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

L g S

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY BURGER’S SUPERMARKET, INC.

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party Burger’s Supermarket, Inc., and
any opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Burger’s Supermarket, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.
IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Burger’s Supermarket, Inc. was served on January

14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email;

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

~ The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

John A. Burger III
Burger's Supermarket, Inc.
1105 Ray Avenue
Louisville, KY 40204

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




By:
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Sean P. Pugh N\ V \\

DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202)261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public
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WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY HOW’S MARKET

On October 13, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party HOW’s Market (“‘HOW’s”). While the
subpoena had a return date of November 4, 2008, HOW’s has failed to object, move to quash, or
otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice
3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and HOW’s should be
compelle'd to produce whatever responsive documents and data that are in its possession. The
grounds for this motion are presented in the accompanying Memorandum in Support of Motions
for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By: - _ . ¢
James A. Fishkin /

DECHERT LLP

1775 T Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333




Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

i g A A

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY HOW’S MARKET

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to HOW’s Market and any opposition thereto, it
is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. HOW’s Market shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party HOW’s Market was served on January 14, 2009, on
the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Mark Oerem

HOW's Market

3035 East Huntington Drive
Pasadena, CA 91107

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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By:

£

Sean P Pugh [~ \

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202)261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,,

a corporation. Public

N N ot Nt e’

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY JERRY’S FAMOUS DELL INC.

On October 14, 2008, Whole Foods Market, Inc. (“Whole Foods”) served a subpoena
duces tecum via overnight mail delivery on non-party Jerry’s Famous Deli, Inc. (“Terry’s”).
While the subpoena had a return date of November 5, 2008, Jerry’s has failed to object, move to
quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of
Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Jerry’s
should be compelled to produce whatever responsive documénts and data that are in its
possession. The grounds for this motion are presented in the accompanying Memorandum in
Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-
Compliant Non-Parties and Appéndix in Support of Motions for Enforcement of Subpoenas
Duces Tecum Issued To Entirely Non-Compliant Non-Parties, which are incorporated by

reference.




By:

e

(

JamesA. Fishkin

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY JERRY’S FAMOUS DELI, INC.

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to Jerry’s Famous Deli, Inc. and any opposition
fhereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Jerry’s Famous Deli, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Jerry’s Famous Deli, Inc. was served on January
14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail;

Guy Starkman

President

Jerry's Famous Deli, Inc.

12711 Ventura Boulevard, Suite 400
Studio City, CA 91604

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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Sean®PPugh / ‘.

DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public
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WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY KING RANCH MARKET

On October 15, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoéna
duces tecum via overnight mail delivery on non-party King Ranch Market (“King Ranch”).
While the subpoena had a return date of November 6, 2008, King Ranch has failed to object,
move to quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission
Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and King
Ranch should be compelled to produce whatever responsive documents and data that are in its
possession. The grounds for this motion are presented in the accompanying Memorandum in
Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-
Compliant Non-Parties and Appendix in Support of Motioné for Enforcement of Subpoenas
Duces Tecum Issued To Entirely Non-Compliant Non-Parties, which are incorporated by

reference.
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~ James A. Fishkin

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

L S N

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY KING RANCH MARKET

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods”) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party King Ranch Market and any
opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. King Ranch Market shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.
IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party King Ranch Market was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001




Complaint Counsel
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DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC,,

a corporation. Public

WHOLE FOODS MARKET, INC.”S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY MILES MARKET, INC.

On October 15, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party Miles Market (“Miles™). While the
subpoena had a return date of November 6, 2008, Miles has failed to object, move to quash, or
otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice
3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Miles should be
compelled to produce whatever responsive documents and data that are in its possession. The
grounds for this motion are presented in the accompanying Memorandum in Support of Motions
for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By: A — L S W Vi (’l?(
James A. Fishkin 4

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public
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[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY MILES MARKET, INC.

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods”) Motion for
Enforcement of Subpoena Duces Tecum Issued to Noh—Party Miles Market and any opposition
thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Miles Market, Inc. shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Miles Market, Inc. was served on January 14, 2009,
on the following persons by the indicated method:

By Hand Delivery and Email;

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Frank Cangemi

Miles Farmers Market
28560 Miles Road
Solon, OH 44139

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




By:

C

Sean PPugh V|

DECHERT LLP

1775 T Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY P&S FOODS
(D/B/A SHUR-SAV MARKETS)

On October 13, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party P&S Foods (d/b/a/ Shur-Sav Markets)
(“P&S”). While the subpoena had a return date of November 4, 2008, P&S has failed to object,
move to quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission
Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and P&S
should be compelled to produce whatever responsive documents and data that are in its
possession. The grounds for this motion are presented in the accompanying Memorandum in
Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-
Compliant Non-Parties and Appendix in Support of Motions for Enforcement of Subpoenas
Duces Tecum Issued To Entirely Non-Compliant Non-Parties, which are incorporated by

reference.
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J amegjk.' Fishkin ‘

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202)261-3333

Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,,

a corporation. Public

o N e o S

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.”S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY P&S FOODS (D/B/A SHUR-SAV MARKETS)

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods”) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party P&S Foods (d/b/a/ Shur-Sav
Markets) and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. P&S Foods (d/b/a/ Shur-Sav Markets) shall produce documents and data

responsive to the subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party P&S Foods (d/b/a/ Shur-Sav Markets) was served
on January 14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Peter Sarandos, Sr.

P&S Foods (d/b/a Shur-Sav Markets)
6633 Vernon Street

University City, MO 63130

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




Sean P(./Pﬁ;gh V = \

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202)261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of ) Docket No. 9324
| )
WHOLE FOODS MARKET, INC., )
a corporation. ) Public
)

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY RALEY’S

On October 13, 2008, Whole Foods Market, Inc. (“Whole Foods”) served a subpoena
duces tecum via overnight mail delivery on non-party Raley’s. While the subpoena had a return
date of November 4, 2008, Raley’s has failed to object, move to quash, or otherwise respond to
the subpoena. Consequently, pursuant to Commission Rule of Practice 3.38(a), Whole Foods
hereby moves for enforcement of the subpoena, and Raley’s should be compelled to produce
whatever responsive documents and data that are in its possession. The grounds for this motion
are presented in the accompanying Memorandum in Support of Motions for Enforcement of
Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and Appendix in
Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Parties, which are incorporated by reference.

James A Fishkin

DECHERT LLP

1775 1 Street, N.-W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333




Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public
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[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY RALEY’S

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods’”) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party Raley’s and any opposition thereto,
it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED‘; and

2. Raley’s shall produce documents and data responsive to the subpoena no later

than ten days from the date of this Order.
IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Raley’s was served on January 14, 2009, on the
following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

William J. Coyne

President and CEO

Raley's

500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb

General Counsel

Raley's

500 West Capital Avenue
West Sacramento, CA 95605

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission




601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel

By:

— \

Sean P. Pugh '

DECHERT LLP

1775 1 Street, N.-W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



‘ UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public
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WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY STRAUB’S FINE FOODS

On October 14, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party Straub’s Fine Foods (“Straub’s”). While
the subpoena had a return date of November 5, 2008, Straub’s has failed to object, move to
quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of
Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Straub’s
should be compelled to produce whatever responsive documents and data that are in its
possession. The grounds for this motion are presented in the accompanying Memorandum in
Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-
Compliant Non-Parties and Appéndix in Support of Motions for Enforcement of Subpoenas
Duces Tecum Issued To Entirely Non-Compliant Non-Parties, which are incorporated by

reference.




By:

S

Jarites A. Fishkin

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202)261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W. Davis
DECHERT LLP

" Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public
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[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY STRAUB’S FINE FOODS

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods’) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party Straub’s Fine Foods and any
opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Straub’s Fine Foods shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Straub’s Fine Foods was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email;

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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DECHERT LLP

17751 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Iﬁc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY VALUDISCOUNT, INC.

(D/B/A VALUMARKET)

On October 3, 2008, Whole Foods Market, Inc. (“Whole Foods™) served a subpoena
duces tecum via overnight mail delivery on non-party ValuDiscount, Inc. (d/b/a ValuMarket)
(“ValuDiscount”). While the subpoena had a return date of November 4, 2008, ValuDiscount
has failed to object, move to quash, or otherwise respond to the subpoena. Consequently,
pursuant to Commission Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement
of the subpoena, and ValuDiscount should be compelled to produce whatever responsive
documents and data that are in its possession. The grounds for this motion are presented in the
accompanying Memorandum in Support of Motions for Enforcement of Subpoenas Duces
Tecum Issued To Entirely Non-Compliant Non-Parties and Appendix in Support of Motions for
Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties, which

are incorporated by reference.




By:
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Q

Jameés A. Fishkin ! /

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

b S S T T

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY VALUDISCOUNT, INC. (D/B/A VALUMARKET)

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for
Enforcement of Subpoena Duces Tecum Issued to Non-Party ValuDiscount, Inc. (d/b/a
ValuMarket) and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. ValuDiscount, Inc. (d/b/a ValuMarket) shall produce documents and data

responsive to the subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party ValuDiscount, Inc. (d/b/a ValuMarket) was served
on January 14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email;

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:;

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

By First Class Mail;

Greg Neumann

President

ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway

Louisville, KY 40222

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




By:

<

1/ AN

Sean P. Pugh N

DECHERT LLP

1775 1 Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of ) Docket No. 9324
)
WHOLE FOODS MARKET, INC., )
a corporation. ) Public
)

WHOLE FOODS MARKET, INC.’S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY ZUPAN’S MARKET

On October 14, 2008, Whole Foods Market, Inc. (“Whole Foods”) served a subpoena
duces tecum via overnight mail delivery on non-party Zupan’s Market (“Zupan’s”). While the
subpoena had a return date of November 5, 2008, Zupan’s has failed to object, move to quash, or
otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice
3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Zupan’s should be
compelled to produce whatever responsive documents and data that are in its possession. The
grounds for this motion are presented in the accompanying Memorandum in Support of Motions
for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and
Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By: N
James A. Fishkin
DECHERT LLP
1775 1 Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202)261-3333




Kevin T. Kerns

Luke A.E. Pazicky

Evan W. Davis

DECHERT LLP

Cira Centre

2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC.,

a corporation. Public

[PROPOSED] ORDER GRANTING WHOLE FOODS MARKET, INC.’S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY ZUPAN’S MARKET

Upon due consideration of Whole Foods Market, Inc.’s (“Whole Foods™) Motion for -
Enforcement of Subpoena Duces Tecum Issued to Non-Party Zupan’s Market and any opposition
thereto, it is hereby ORDERED that:

1. Whole Foods’ Motion is GRANTED; and

2. Zupan’s Market shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:

D. Michael Chappell
Administrative Law Judge




CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Zupan’s Market was served on J anuary 14, 2009,
on the following persons by the indicated method: :

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.-W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail;

Mike Zupan

Zupan's Market

7223 NE Hazell Dell Avenue
Vancouver, WA 98665

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel




By:

<

s N 4 _ \

Sean P. Rugh/ \

DECHERT LLP

1775 I Street, N.-W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)
In the Matter of ) Docket No. 9324
)
WHOLE FOODS MARKET, INC,, )
a corporation. ) Public
i ,

WHOLE FOODS MARKET, INC.’S APPENDIX IN SUPPORT OF MOTIONS FOR
ENFORCEMENT OF SUBPOENAS DUCES TECUM ISSUED TO ENTIRELY
NON-COMPLIANT NON-PARTIES




EXHIBIT A-1




- SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

2. FROM
Brad Engle
s ura Foods UNITED STATES OF AMERICA
Fort Myers, FL 33907 FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time specified in
ltem 5, at the request of Counsal listed in item 8, in the proceeding described In ltem 6.

3. PLACE OF PRODUCTION OR INSPECTION 4. MATERIAL WILL BE PRODUCED TO
' James A. Fishkin

See Attachment A, Part I, No. |
5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 6, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part IIT

8. ADMINISTRATIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPOENA
James A. Fishkin, Esq.
1 ot NW
. 775 1 Street,
Federal Trade Commission Washington, DC 20006-2401
Washington, D.C. 20580
DATE ISSUED SECRETARY'S SIGNATURE

Qo3 2008 | Coaldl ke

GENERAL INSTRUCTIONS

APPEARANCE TRAVEL EXPENSES
The delivery of this subpoena to you by any method The Commission's Rules of Practice require that fees and
prescribed by the Comemission’s Rules of Practice Is mileage be paid by the party that requested your
legal service and may subject you to a penalty appearance. You should present your claim to counsel
imposed by law for failure to comply. listed in ltem 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
MOTION TO LIMIT OR QUASH this subpoena and it would require excessive travel for
- \ \ you to appear, you must get prior approval from counset
The Commission's Rules of Practice require that any . listed in ltem 9.

motion to limit or quash this subpoena be filed within

the earlier of 10 days after service or the time for

compliance. The original and ten copies of the petition

must be filed with the Secretary of the Federal Trade

Commission, accompanied by an affidavit of sarvice of

the document upon counsel listed in Item 9, and upon This subpoena does not require approval by OMB under
all other parties prescribed by the Rules of Practice. the Paperwork Reduction Act of 1980.

FTC Form 70-B (rev. 1/97}




RETURN OF SERVICE

1 heroby certify that a duplicate onigingl of the within
subpoena was duly served:  (check the method used)

€ in person.
(" by registered mail.

( by leaving copy at principal office or place of business, to wit:

on the person named herein on:

..........................



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

I Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A. | The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint‘: ventures, and all directors,
officers, employees, agents and representatives thereof.

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,

-~ electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of mectings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, wnitten
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate t0,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way wilatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The torms “and” and “or” have both conjunctive and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other ocourrences whereby thoughts, opinions, information or data are
transmitted between two or more persons. |

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

J. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;



Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;

Colorado Springs, CO;
Columbus, OH

) Denver, CO;

10.  West Hartford, CT;

11.  Henderson, NV;

12.  Kansas City-Overland Park, KS;
13.  Las Vegas, NV;

14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;

16.  Omaha, NE;

17. Pasadena, CA;

18.  Phoenix, AZ;

19.  Portland, ME,

20.  Portland, OR;

21.  St. Louis, MO;

22.  SantaFe, NM;

23.  Palo Alto, CA;

24.  Fairfield County, CT;

25.  Miami Beach, FL;

26.  Naples, FL;

27.  Nashville, TN;

28. Reno,NV;and

29,  Salt Lake City, UT.

W NALE W

. Instructions
1. Submit all documents, including information or items in the possession of your
staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:
James A. Fishkin

" Dechert LLP
1775 I Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or




tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Iter 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to producﬁon of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, end files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objecﬁon or claim of privilege;

d Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e. Identify all persons having knowledge of any facts relating to your claim

of privilege.




4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

IL  Reguests For Documents

Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is /n

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods’ acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to




prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products ir your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

naturel and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



| CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
ovemight mail delivery to:

Brad Engle
Ada's Natural Foods

4650 S Cleveland !
Fort Myers, FL. 339p7

By E-Mail:
J. Robert Robertsdn, Esq.
Federal Trade ission

600 Pennsylvania |Avenue, N.W.
Washington, DC 20580
Matthew J. Reilly] Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Comimission

601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 1%1, 2008

/s/ James A. Fishkin
' James A. Fishkin, Esq.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

'COI\MSSIONERS. WilllamE. Kovacic, Chairman

Pamela Jones Harbour
Jon Leibowitz
)
lntheMatterof ) )
) . Docket No.9324.
. WHOLEFOODSMARKET,INC., Y e
' . acorporahon P ).
)

For the purposc of protecung the mtexesm of ﬂ'xe pames and thn‘d parhcs inthe.
. abovc-capuoned miatter agamst lmproper use and disclosure of conﬁdcnua] mfmmanon |
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R ' AsusedmthlsOrder “cmﬁdcnualmatenal" shallreferto anydocumzntor
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‘ any of its employees, agents, attomeys, and all other persons acting on 1ts behalf exc]udxng :
persons retained as consultants orexpcrts for purposes of this procwdmg. _
2., douMorpomonmemofpmdwedorsubmxuedbyarespondemoraﬂnrdpany |
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| _ deslgnanon “CONFIDENTIAL—FIC Docket No 9324” or any other appropnate notice that

- 1denuﬁes thls prﬁvceedmg, togethcr wnth an indication of the pomm or pomons of thc document

considered to be ponﬁdcnual matenal Conﬁdcnual mfonna’non oontamcd it elecuomc

2




documents may dlso be des:gnated as oonﬁdent:al by placing the deexgnation
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received the infotmation'in question, or who is prw:n’dy employed by the 'pmducing party.
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o mamaldeletedtheteﬁommaybeplawdonthepublicmd. ' '. |
’11... Ifmypattyrecewiad:scovcryreqummmoﬂaerpmeeedmgthatmay:eqmmﬂm |

) .dlsclosureofomﬁdenualmmnal subxmtted byanometpmyorﬂmﬂparty thempxent

o of the d:scoveryli'equwtshall prompﬂynohfythe subnntterofreee:pt ofsuchrequest.

Unlessashoxterﬁmelsmmdatedbyanordcrofaooun,suchnouﬁcaﬁonshallbem
| Wnungandbcmomvedbythesubmltter at least 10 busmcss days befom producuon,and
'4shallmcludeacdpyofﬂnsProtecuveOndetandacovetletterthatmllappaseme
submitter of its nighu hereunder No!hmg hemn shall be construed. as requmng the

'. recxp:ent ofthe disoovm' reqncswr anyone ekc ooveted by ﬂnsO:ﬂerto challenge or

. appealanyorderteqmnngpmducuonofoonﬁdenualmatmal tosub]ectltselftoany

pemluesfornonwomphanoemthanysuchordu ortoseekmymhcfﬁpmtbeAdnnmsmnve?;' o

I
Law Judge or the| Comlmssxon. The remp:ent of the dtscovu'y mqnest shall not oppowthe

submltter 8 eft'orrsto challenge thedaso!osune of conﬁdennal material In adtﬁnon,
a noﬁunghemm sthl] limit the apphc;bxht_yofRu]e4.ll(e),of@lw-Gomnnssan *sRulesof -~
! ‘ ’ 3 o RS ‘ - ’ .. . . ' o




_partyo?.thixd ,

Practice, 16 CFR § 4.11(e), to discovery requests in another proceeding that arc directed to

the Commission. R

12, Atﬂwunllcthatanyconsultantorotherpersonretmmdwasmstoounselmthe

pmpmahon or hermngof this achon concludes parucnpauon i the acuon, such pérson shall
tum to counsel all copies of documents or poruons thereof desxgnated conﬁdenual that arem o

the possessxon oﬁsuch person, togetherthh all notes memomndaoroﬂlerpapem contmmng

conﬁdennal mfo:mauon Atthe eoncluslon of tlns pmceedmg mcludmg the exhausuon

‘ ofjudxclalrevxew thepamesshﬂl:etumdocumemsobtmnedmthisacuonmtheu '

: snbnnttets provxded, howevet, that ﬂ\e Commlsaon S obligatlon to mtum documents
: shaIlbe goveme(}byﬂleprowslonsofmﬂe4 120ftheRules ofP:acnce, 16 CFR §4.12,
‘ l Themad‘}mentpmdmumordlsclowmofmfomanonordocumentspmdtmdbya

mdlscowferythanssubjectto aclmmofpnvﬂegewmnotbe deemedtobea L
. waiw)er of any pri .ge o whxch the producing party would have been entltled had the '
' madvertent prod ot ion o dlsclosure not occurred, provxded the producmg party exercised )
xeasonable caxe li) p:eserve its pnvx]ege In the event of such mhdvettent produchon or '
dxsclosure, the pa?lrty c]axmmg madveneme shall pmmptly noufy any pa:ty that reemved the

mfonnanon of thp claun and the basxs for lt. After being sonouﬁed, the reeemng partymust |

L ptompﬂytemmQmespemﬁedmfonnauon,andallcop:esofxt.andmaynotuseordlsclosethe

|
information unleTs the claim is resolved such that 3] pnvxlege apphes io the information.
Nothmg in this qrder precnpposes a detemnnatlon onthe claim of prmlege or of reasonable cate
m preserving pn%legc if challenged o ' .




|

14.  The provisions of this Protective Order, insofar as they restrict the communication
. and use of confidential discovery matenal shall, without written pernnss:m of the

. ,submxtteror forther oxﬂer of theCommlssion, conhnueto be bmdmg afterthe concluswn -

,Byt'l:c'Cﬁmnissim. ( ’ o A
L | ' ":.Donalds‘cmk L
. ISSUED: October 10,2008 SR
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

Paul Koenig

Amazing Grace Whole Foods
1133 Bardstown Road
Louisville, KY 40204

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(1)), or tangible things - or fo permit inspection of premises - at the date and time specified in
ltem 5, at the request'of Counsel listed in ltem 9, in the proceeding described in Item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part II, No. 1

4. MATERIAL WILL BE PRODUCED TO
James A, Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 5, 2008 at 10:00 am

8. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part III

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esg.
Dechert LLP

1775 1 Street, NW
Washington, DC 20006-2401

DATE {SSUED SECRETARY'S SIGNATURE

Doralf 2. Gyl

(o3, 200€

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any methed
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by law for fallure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the: Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon cpunsel listed in em 9, and upon
all other parties presaribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and

. mileage be paid by the party that requested your
appearance. You should present your ciaim to counsel
listed in ltem 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in ltem 9.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-B (rev. 1/97)




RETURN OF SERVICE

1 hereby certily that a duplicate original of the within
subpoena was duly served:  (check the method used)

" in person.
€ by registered mal.

€ by leaving copy st principal office or place of business, to wit:

................................................

............................................................



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions

For the putposes of these Requests for Documents, the following definitions apply:

A. The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B. The term “Wild OQats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof. |

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
véntmm, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  Theterms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E.  “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,




brochures, circulars, adveﬂi§ements, leaflets, repotts, research studies, test data, working papexs,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, ana.lyﬁes, ledgers, inventories, financial information, bapk
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase c;rders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurTences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007. |

1. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;




Boulder, CO; _
Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;
Colorado Springs, CO;
Columbus, OH
. Denver, CO;

10.  West Hartford, CT;

11.  Henderson, NV;

12.  Kansas City-Overland Park, KS;

13.  Las Vegas, NV,

14.  Los Angeles-Santa Monica-Brentwood, CA,

15. Louisville, KY;

16. Omaha, NE;

17.  Pasadena, CA;

18.  Phoenix, AZ;

19. Portland, ME;

20.  Portland, OR;

21. St Louis, MO;

22.  SantaFe, NM;

23.  Palo Alto, CA;
) 24,  Fairfield County, CT;

25. Miami Beach, FL;

26.  Naples, FL;

27. Nashville, TN;

28. Reno, NV;and

29.  Salt Lake City, UT.

NS AW

II. Instructions
1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporﬁng to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin

Dechert LLP

1775 1 Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or




tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no commnmicatioh, document, file, or thing requested should be altered, changed, or
modified in any reépect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e. Identify all persons having knowledge of any facts relating to your claim

of privilege.




4. Your responses shduld reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present. |

6. Any questions regarding this subpoena should be directed to James A. Fishk:in} at
202-261-3421 or Gorav Jindal at 202-261-3435.

III.  Requests For Documents
Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324,

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is Jn re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores,

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

- and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overmight mail delivery to:

Paul Koenig

Amazing Grace Whole Foods
1133 Bardstown Rd
Louisville, KY 40204

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.-W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

/s/ James A. Fishkin
James A, Fishkin, Esq.




UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

.COMMISSIONERS . WilliansE. Kovadc,Chauman

Pamela Jones Harbour
Jon Leibowitz
- .J. Thornas Rosch -
)
IntheMatterof , ' i ) L ;
: ) . Docket No.9324, -
WHOLEFOODSMARKETINC. R ) .
. aeorporahon. R )
)

For the purpose ofpmmcung the mtmsts of the pames and thu'd partles inthe.

| above-capuoned niatter agamst lmpmper uge and disclosure of conﬁdennal mformaﬂon '

subxmtted or produccd in connectmn with thxs matter: ' '
I'l‘ IS HEREBY ORDERED THAT this Protective Ordm' Govmng Conﬁdenual

Matenal { ‘Protecuve Order”) shall govem the handlmg of all DJSCOVexy Matenal as

‘ 'her&afmrdeﬁned.

0 Asusedm ﬂnsO:der “bonﬁdenualmatcnal shallrcfertomydocument or
‘port:on thereof that contains non~pubhc oompetmvely sensmve mformauon, mcludmg trade
'secrets or other msearch, development or commcrcial information, the dlsclosurc of which
- would likely cause. commemal harm to the pmducmg party,. or sensmve personal mfoxmauon
o “stooveryMatmaI" shallrefatodocuments andmfoxmauonproducedbyapanyortlnrd '
. party in connection with thxs matter. “Doctmcnt” shall refer to any dxscovemble writing,
recordmg, transmpt of oral tesnmony,or electrmncallystored mformanon in the posswswn of2 :.
paxty or a third party. “Commlssxon” shall refcr to the Federal 'Itade Connmssxon ("FTC”) or




any of its employees, agents, attomeys, and all other persons acting oniits behalf excludmg -
persons retained as consultants or experts for purposes of this proceedmg _
2. - Anydmumemmomonthmofmmdmsumuedbyamwndmmmm |
during a, Federal Trade Commrssxon mvesuganon orduring the comse of thJs pmceedmg that 13
enutled to conﬁdenuahty under the Federal Trade Commlssxon Act. or any regulatron, L
. mtqpmtanon, or precedcnt concermng docmnents m the posswswn of the Commlsslbn,
' as wel] as any mformanontaken from any portron of such documcnt, shall betreatedas
conﬂdentral misteril for purposés ofﬂusOrder | S
| _'3. Tho partm and ahy: thu-d partnes n oomplymg wrth mt‘orma] dxscovcry mqucsts
dlsclosme reqmrcmcnts or dlscovery demands in this proceerhng may dcsrgnate any
N :.responsrve document or portron thereof as conﬁdentral matenal mcludmg dooumants
| .f obtamed by them, fmm tlnrd parues pursuant to drscovery oras otherwme obtamed.
4 “ " The pamw, in conductmg dasoovcry from third parues, shall provide to each thn‘d
| '." partyacopyofﬂns Ordersoas tomformeach suchmxrdpmofhrs.her,orns nghtshemm
| 5. A desrgnanon of conﬁdentlahty ShaII consutute arepmscmauon ln SDOdfmth and afber _,':' o
careful determmauon that the matenal is not rwsonably beheved tobe nlxeady in the pubhc o
dommn and that counsel beheves the mamnal S0 dmgnated consnmtes conﬁdennal matenal as
"deﬁnedm?mgraph 1 ofﬁnsOIdm' " ' o .
6. - Matenal may be desrgnatod as conﬁdcntral by placmg on or a.fﬁmng to'the document
'conta:mng such matetial (in such manner as 'will not mterfere w1th the legibrlxty thereof) thc
" Gesignition “CONFH)EN'I'.IAL-FI‘C Docket No. 9324 or iny other appropnate notice that
‘ 1dentl;ﬁw ttus proceedmg. togethcr thh .n indication of the porhon orporuons of the documcnt
| consxdered to be conﬁdenual matcnal Confidentral mformauon contamed in clectronic

..' 2




documents may also be designated as confidential by placing the designation
“CONF]])EN’I‘IAL—FI’C Docket No. 9324” o g5y other & appropnate notice that 1dentifies thig -
pmcwdmg, on the face oftheCDorDVD orothermedmmon wluchthe document lspmduced. L
Masked or othermse redacted copres of dOcuments may be produeed where the portions deleted E

contam privileged matter prowded that the copy produoed shall md:cate atthe appmpnate point R

. that porons havebeendeletedandthe reasons therefr. S |
| 7; - Conﬁdenual matmal shall be drsclosed only to: (a) the Admlmsu'auve Law Judge
. ; pxesxdmg over thrs prooeedmg. personncl assxsung the Adm:mstranve Laiw Jndge, | ‘
| "'Connmsslon and 1ts employees and personnel retamedby the Commlsswn as. expexts or'
: -. consultants for tlns ptoeeedmg. provrded such experts or consultants are ot employees of - the
. respondent, or any enuty estabkshedby the respondent, .or employeee of : any thrrd patty whlch

has beensubpoenwd to produce documents or mfmmatton in connectton wnh tlus matter and .

' _prowdedﬁmherthateachsuchexpertorconsuhanthassrgnedanagmementtoabldebythe ce

terms of this protectwe order; (b) Judgee and other coiurt personnel of any court havmg L :

. Junsdxctron over any appellate proewdmgs mvolvmg this matter (©) outs:de cotmsel of recorﬂ

- for the rcsPondent. their assoclated attomcys and other employees oftherrlaw ﬁrm(s), provrded e
such pemonnel are not employeee of the respondent or of ay enuty estabhshed by ﬂle .' |
respondent (d) anyone retamed to assist outsrde counsel in the prepatatlon or heanng of this . .

: proceedmg mcludmg experts or consu]tants, prov:ded such experts or consultants are not |
: emplOyees of the. respondent, or any enttty estabhshed by tbe respondent, or employees of any

thud pany which has been subpoenaed to pmduce documents ormformauon in connectron with

this matter, and prowded further that each such expert or eonsultant has sxgned an agteement to o

abide by the terms of this: proteeuve order and (e) any ‘witness ordeponent who aumored or ’
: , 2 .




~

recexved the mformauon in question, or who is prescntly employed by the producmg party
8. stclosme of conﬁdenna.l matmal to any petson described in Paragraph 7 of this -

: Qrdershaﬂbeonlyforﬂtepmposwofﬂtepmparaﬂonandheanngofthtspmwedmg or

_any appeal therefmm and for 1o othn- pm'pOsc wham0ever, prov:ded, howevcr, that the
" ., _ COmmtSSlon may; subject to m]ung appro;mate steps 1o preserve the. conﬁdmtxahty of
: such material, use or- dxsc]ose conﬁdenua! matenal a8 prowded by its Rnl& of Pracuoe,

Secuons 6(1) and: 21 of the Federal Tradb Comnnsston Act; or any otherlegal obhganon L

: .lmposed ‘upon the Comm:ss;on

' 9, ln tbe event that any confidcnttal maimal is contamed in any pleadmg. mot:on, exhlbxt

| ) ‘orotherpaperﬁledortobeﬁledwnh tleecmtaryofthe Comm:sslon‘ﬂ\e Secretary
"_shanbesomfomedbyuwpmyﬁhngsuchpam andsuehpapetsshallbeﬁledm

. .camera. Fo thcextent thatsuchmatcnal was ongmallysubnnttedby a third party the
o 'pmymcludugthematenalsmxtspapersshaﬂmnnedlmlynoufythesubmmerofsuch

. 'mclusxon Conﬁdenhal mamnal oontamed in: the papersshall contmue to have in camera

| trcannent unul furthm' order of tbe Admmxstranve Law Judge, prov:ded, however, that
.such papers maybe furmshed to pe.mons or entmw who may receive conf dentxal S
: matmal pursuant to Paragraphs 7 or8, Upon orafter ﬁlmg my paper oontammg
.conﬁdenuai matenal the filing paxty shall file on the pubhc record a duphcatc copy bf

- the paper that does not: reveal oonﬁdennal matenal Further, if the protecnon for any such
. :matmal expues a party may file on the pubhc record a duphcate c0py wh:ch a]so |

contams the fonncrly protected mtenal

.10;_' Ifconnsel plans to: mttoduoe mto ewdence at the h&anng any docu,mmt ortranscnpt' o

‘contammg conﬁdmtxal matena] ptoduced by another palty or by a third party, they shall
4




provide advance nonoc to theother partyorthn'dparty forpmposes of allowing that . a
’partytoeeekanorderﬂmtthedocumentortrmscnptbegmntedmcmnemuwunmnlf
.thatpanymlesmcmnemmaunemforthedommmtormnsmpt,ﬂmpmymaﬂﬁle s
an appmpnate motion with the Admnustranve I.aw Indge thhm 5 days dffer jt recexves

suchnot:ce UnﬁlsuchtlmeastheAdnnms&anveI.n‘wJudgenﬂesomemse thedocumentor'
. uanmptshuﬂbeaccordedmcmemuemnent. lfthemouonformcamemueatmentxs
demed aﬂdocmnentsmdtransmptsshaﬂbepanofthepubhcwcord.Wheremcmm

_ tteatment is.granted, aduphcatccopy of such document or transcnpt w1th t.he conﬁdent:al R . R

: mawnal dele:ed therefmmmay be placed on thc pubhc xecond ' o
o . lfanypmtyrecenvec adnseoverqutlest m motherpmceedmgthatmayreqtmthe
: - disclosure.of conﬁdennal matenal submrtted by anotherpany or third pmty the reezp:ent
. ofthe dlscovery mquest shall promptly notlfy the submltter of re(:cxpt of’ suchxequest.

Unlessashorterhmexsmandafedhyanorderofacomsuchnonﬁmnonshallbem ‘_ L

wmmg and be tecelved by the submltter atlcast 10 busmess days befom producnon, and

N shallmcludeacopyofth:sttecnveOtderandaooverletterthatwillappnsethe .

| ':-subuntterofltsngbtshereunder Noﬂnnghemm shall beconsuuedasrequmngﬂle a
| , Tecipient ‘of the dxscovety request or anyone clse covered by this ﬂrder s challenge or
' appeal anyonderrequmng producuon of conﬁdenual matenal, to subject 1tsel£ to any

penaluesfornon-oomphmcethhmysnchorder ortoseekanyreheffromtheAdm:mstratwc?;_ .. i

Law Tadge or the Commssmn. The. mc:p:ent of the dlscovery request shall not oppose the
submxtter’s efforts to challenge the d:aclosuxe of confidennal matenal ln adﬁnon,
. nothing herein shall hm:_t the apphcablln;y of Rule 4.ll(e),of lhecommissiqn's Riles of - .




Pracﬁce, 16CFR § 4. 11(e), to dlsoovexyrequwtsm anoﬁwrproceedmgthat are duectcdto
the Commission. _ .
2., Atthetimethat aﬁyconm}tantorother‘pe:sdn ietainedtoaséi;tc;ounselinﬂle |
o preparatxonorhmnngoftlnsacnonooncludesparumpanonmﬂwacuon.suchpetsonshall
| ‘remmtocomsclallwplesofdocumentsorpMOMmereofdcsxgnatedconﬁdenualﬂmtarem
"theposscssxonofmchpexson,togethermﬁ:allnows memmandaorotherpmcontmmng
: conﬁdenua] mfonnauon At the concluslon ofﬂus pmcecchng, mcludmg thecxhausuon
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i 13 'Ihc madvcnent productlon or duc]osurc of mformauon or documents pmduced by a
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4. The provisions.of this Protective Order, insofar as they Testrict the commnnication

- and use of confidential discovery matenal, shall, wnhout written pmmsmon of the

. ,sub:mtterorfurmer order of ﬂ)eCommxsslon, continue tobe bmdmg aﬁer the conclusxon' .
of this proceeding.
| iay the Commiss'iog.
R 2" Domids;clak
| SSUED: Odoito 208 © '




EXHIBITA3



ursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b){1997)

@; SUBPOENA DUCES TECUM
issued P

2. FROM
Patrick Raybould |
President
B&R Stores, Inc. UNITED STATES OF AMERICA
4554 W, Street FEDERAL TRADE COMMISSION
Lincoln, NE 68503-2831

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspaction of premises - at the date and time apecified in
flem 5, at the request of Counsel listed in tem 9, in the proceeding described in ltem 6.

/

3. PLACE OF PRODUCTION OR INSPECTION 4. MATERIAL WILL BE PRODUCED TO

James A. Fishkin
Se: Attachment A, Part I, No. 1

5. DATE AND TIME OF PRODUCTION OR INSPECTION
November 4, 2008 at 10:00 am

6. SUIJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., ct al, Docket No, 9324

7. MATERIAL TO BE PRODUCED

S=e Attachment A, Part I

8. ADIAINISTRATIVE LAW JUDGE 9. COUNSEL REQUESTING SUBPOENA
James A, Fishkin, Bsq.
17751 Strlg, Nqu
Federal Trade Commission Washington, DC 20006-2401
Washington, D.C. 20580
DATE ISSUED SECRETARY'S SIGNATURE

Gottnz, 2568 | Povallld.Chik

GENERAL INSTRUCTIONS

APPEARANCE TRAVEL EXPENSES
The delivery of this subpoena to you by any method The Commission’s Rules of Practice require that fees and
prascribed by the Commission's Rules of Practice Is mileage be paid by the party that requested your
legal service and may subject you to a penalty appearance. You should present your claim to counsel
imposed by law for fallure fo comply. listed in ltem 9 for payment. H you are permanently or
living somewhere other than thp addrassfoc:'n
MOTION TO LIMIT OR QUASH this subposna and it would require excessive travel

. you to appear, you must get prior approvel from counsel

The Commisslon's Rules of Practice require that any fisted in ltem 9.

meition to limit or quash this subpoena be filed within

the eantier of 10 days after service or the time for

coinpliance. The original and ten coples of the petition

must be filed with the Sacretary of the Federal Trade

Commission, accompanied by an affidavit of service of

the document upon counsel listed in item 9, and upon This subpoena does not require approval by OMB under
all other parties prescribed by the Rules of Practice. the Paperwork Reduction Act of 1880,

FTC Foim 70-B {rev. 197)



RETURN OF SERVICE

1 heraby certily that a duplicate original of the within
subposna was duly Served:  (check e mehod ned)

C inperson.
¢ by registerad mail.

(™ by leaving copy st principal office or piace of business, to wit

.........................................................................

{Ofciel We)



ATTACHMENT A
DOCUMENTS TO BE PRODUCED PURSUANT T TEC

L D ns

For the purposes of these Requests for Documents, the following definitions apply:

A, Theterm “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employecs, agents and representatives thereof,

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E.  “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, cirdulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, cantracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, wntten

- memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F.  The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, comelation, or association with the
subject matter of the request. A document may “relate to or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H.  The terms “communication” and “communications™ shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

J, The term “Geographic Area” shall mean the following metropolitan areas:

1 Albuquerque, NM;
2. Boston, MA;



3 Boulder, CO;

4 Hinsdale, IL (suburban Chicago);
5 Evanston, IL (suburban Chicago);
6 Cleveland, OH;

7. Colorado Springs, CO;

8. Columbus, OH

9. . Denver, CO;

10.  West Hartford, CT;

11 Henderson, NV;

12, Kansas City-Overland Park, KS;
13. Las Vegas, NV,

14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;

16. Omaha, NE;
17.  Pasadena, CA;
18.  Phoenix, AZ;
19.  Portland, ME;

20. Portland, OR;
21. St Louis, MO;
22, SantaFe,NM;
23,  Palo Alto, CA;

' 24,  Fairfield County, CT;
25. Miami Beach, FL;
26. Naples,FL;
27.  Nashville, TN;
28. Reno,NV;and
29,  Salt Lake City, UT.

.  Instructions
1. Submit all documents, including information or items in the possession of your
staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:
James A. Fishkin
Dechert LLP

1775 1 Street, NW
Washington, D.C. 20016

In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit
inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Dacuments to which objection or claim of
privilege is made;
b. Identify every Document withheld, the author, the date of creation, and all
recipients;
c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilcge;-
d. Identify the information withheld by description of the topic or subject
matter, the date of the commumication, and the participants; and
e. Idcnﬁfy all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyoné purporting to act on
your behalf,

5. Your response to the document request should include any document created,
prepared or repeived from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A, Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435,

118 Requests For Documents
Please provids the following;
1. All documents you have provided to the Commission in connection with (a) the

Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,

Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whale Foods Market, Inc., FTC Docket No. 9324.

2, All documents relating to any communications you have had with the Commission in
connecdtion with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:¢7-CV-01021-PLF (D.D.C. 2007); or (¢) this matter, which is In re Whole Foods
Market, Inc., FTC Docket No. 9324,

3. All doguments relating to Whole Foods® acquisition of Wild Oats, including documents

discus#ingtheeﬂ‘ectofﬂ:emergeronyou.

4. All documents discussing competition with Whole Foods or Wild Qats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats
stores.

All market studies, strategic plans or competitive analyses relating to competition in each
Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural
and organic products, including the sale of natural and organic products in your stores.

All documents relating towyour plans to increase the shelf space at your stores allocated to
~ natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

‘natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (2) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certifyy that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

Patrick Raybould
President

B&R Stores, Inc.

4554 W. Street

Lincoln, NE 68503-2831

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade|Commissio

600 Pennsylvania Avenue, N.W.,
Washington, DC 20580
Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade/Commission

601 New J Avenue, N.W.
Washington, DC 20001

Complaint Counsel
Dated: Octobér 13, 2008

James A. Fishkin, Esq.
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SUBPOENA DUCES TECUM
Issuad Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

David Ball

President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

2, FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This su requires you to produce and permit i

definad in Rule 3.34(b)), or tangible things - or to permit |

andeopylng of designated books, documents (as
- at the date and time specified in

Item 5, at the request of Counsel listed In item 9, Intheproceedhgdesu’lbedlnltoms

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part IT, No. 1

4. MATERIAL WILL BE PRODUCED TO
James A. Fighkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION
November 4, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUGED

See Atachment A, Part TII

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

8. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esg.
Dechert LLP

17751 Street, NW
Waghington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Octite, 3,205 Povalf 4 Cck—

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you {o a penalty
imposed by law for fallure to comply.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that any
motion to limit or quash this be filed within
the earfier of 10 days after service or the time for
compliance. The original and ten coples of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
medoammtwonmellstedhltetns and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

Thecormission'sl;’l:eeofP'r:doemqtgngeesand
mileage be paid by the party that requestad your

. You should present your claim to counsel
IistedinltemeorpaymenLlf are permanently or
mmpomnlyivngsomewhereoﬁwmmmeaddreason
this subpoena and it would require excessive travel for
youtolmyounu:tgetpdorapprovalﬂunmsel

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.
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RETURN OF SERVICE

{ horoby cortily that a duplicate original of the within
subpoena was dily SeIved:  (check the method Leed)

C* in person,

" by registersd mail
€ by leaving copy &t principal office or place of business, 1o wk:

............................................................................



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B.  The terth “Wild Oats” shall moan Wild Osts Markets, Inc., he entity soquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, tmnsmpts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,




brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, invenfcories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangiblé thing of whatever nature.

F.  The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
mémorializ:ing or involving in any way whatsoever the subject matter of the request, inclpding
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H.  The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007,

J. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;




3 Boulder, CO;
4 Hinsdale, IL (suburban Chicago);
5. Evanston, IL (suburban Chicago);
6. Cleveland, OH;
7 Colorado Springs, CO;
8 Columbus, OH
9, Denver, CO;
10. West Hartford, CT;
11.  Henderson, NV;
12,  Kansas City-Overland Park, KS;
13.  Las Vegas, NV;
14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;
16. Omaha, NE;
17. Pasadena, CA;
18.  Phoenix, AZ;
19.  Portland, ME;
20, Portland, OR;
21. St Louis, MO;
22. SantaFe,NM;
23. Palo Alto, CA;
' 24.  Fairfield County, CT;
25. Miami Beach, FL;
26. Naples, FL;
27. Nashville, TN;
28. Reno,NV;and
29.  Salt Lake City, UT.

I.  Instructions
1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin

Dechert LLP

1775 1 Street, NW

‘Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.FR. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tengible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request ofCounsellisUedinltem9,onﬂ1eSubpoenaDucheannform.

2. Ifanobjection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed. | |

3. If you object to any request, or oﬁaﬁm withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e. Identify all persons having knowledge of any facts relating to your claim

of privilege.



4. Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any docoment created,
prepared or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

IIL  Requests For Documents

Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, wﬁich isIn

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All docﬁments relating to Whole Foods’ acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each
Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional
natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for cach store provide the total weekly sales for each week

since January 1, 2006 to the current date,




CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to: :

David Ball

President and COO
Ball’s Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission

601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 13, 2008

{s/ James A, Fishkin
- James A. Fishkin, Esq.
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EXHIBIT A-5




SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

Johm A. Burger Il
Burger's Supermarket, Inc.
1105 Ray Avenue
Louisville, KY 40204

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b}), or tangible things - or to permit inspection of premises - at the date and time specified in
ltem 5, at the request of Counsel listed in Item 9, in the proceeding described in item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part IT, No. 1

4, MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 5, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part ITI

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esq.
Dechert LLP

1775 I Strect, NW
Washington, DC 20006-2401

DATE [SSUED SECRETARY'S SIGNATURE

Ctdos, 2005 | Pnaldl 4. CAk

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission’s Rules of Practice is
legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the eariier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in Item 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and
mileage be paid by the parly that requested your
appearance. You should present your claim to counsel
listed in ltem 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you 1o appear, you must get prior approval from counse!
listed in ltem 9.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980, _

FTC Form 70-B {rev, 1/97}




RETURN OF SERVICE

| hareby certify that a duplicate original of the within
subpoena was duly served:  {check tha method uead)

¢ Inperson.

" by registered maf.

" by leaving copy at principal office or place of husiness, to wit:

on the person namsd herein on:




ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions f

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint Qenturw, and all directors,
officers, employees, agents and representatives thereof.

B.  The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  Theterms “you” and “your” refer to the enﬁty or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives theréof.

D.  Theterms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and descfiption
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,




brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafls, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
.“conceming” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H.  The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

1 The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.
J. | The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;



VP NS AW

10.
11.
12,
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,
25.
26.
27.
28.
29.

II. Instructions

Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;

Colorado Springs, CO;
Columbus, OH

Denver, CO;

West Hartford, CT;

Henderson, NV;

Kansas City-Overland Park, KS;
Las Vegas, NV;

Los Angeles-Santa Monica-Brentwood, CA;
Louisville, KY;

Omaha, NE; -

Pasadena, CA;

Phoenix, AZ;

Portland, ME;

Portland, OR;

St. Louis, MO;

Santa Fe, NM;

Palo Alto, CA;

Fairfield County, CT;

Miami Beach, FL;

Naples, FL;

Nashville, TN;

Reno, NV; and

Salt Lake City, UT.

1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your

behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin
Dechert LLP

1775 I Street, NW
Washington, D.C. 20016

In the altemative,'under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises ~ at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpmgated‘form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests, No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

(A Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e Identify all persons having knowledge of any facts relating to your claim

of privilege.



4. Your responses should reflect all knowledge, information, and documents in your
possession, custedy, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your Tesponse to the document request should include any document created,
prepared or received from January 1, 2006 to the present,

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

III. Requests For Documents

Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Ine., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324,

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, ptomotions, product selection, quality, or services at Whole Foods or Wild Qats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoen& Duces Tecum and all Attachments via
ovemight mail delivery to:

John A. Burger Il
Burger's Supermarket, Inc.
1105 Ray Avenue
Louisville, KY. 40204

By E-Mail:

J. Robert Robertson, Esqg.
Federal Trade Commission

600 Pennsylvania Avenue, N.-W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

'COMMISSIONERS : WllliamE.Kovade,Cbahman

Pamela Jones Harbour .
Jonldbomtz o
- .J. Thomas Rosch - , o
In‘the-Matterof ) -
) . Decket No; 9324
’WHOLEFOODSMARKET,INC., )
: acorporaﬂon. , Y., .

For thc purpose ofprotectmg the mtemsts of the parues and thu'd partles inthe.

' above—capuoned mauer agamst lmproperuse and disclosurc of confidcnual mfotmauon |

subrmtted or produoed m connecnon wuh thzs matter: . '
IT 1S HEREBY ORDERED THAT this Protective Order Govmnng Conﬁdenual

Matenal (“Protecch Order") shall govcrn the handlmg of all stochry Mal:cnal as

‘ -hcreafter deﬁned.

2 As used in ﬂns Order, ‘oonﬁdenua] matenal” shall refer to any document or
'poruon thereof that contains non-pubhc oompetmvely scnsmve mformanon, mcludmg trade
.secmts or other research devclopment or cmmnercial information, the dxsclosure of which
a would hkely canse. cotmercial harm to the producmg party, or sensmve personal mformatlon
- “DlscwcryMamal”sha]lmfertodocumentsandmformauonproducedhyapaxtyortlurd
: party in commection with this matter. “Documcm shall refer to any dlscoverable writing,
recordmg, tnmscnpt of oraI tcsumony, or elecuomcally stored mformanon in the posscssum ofa "
party ora third party. “Commxssxon”shall rcfer to the Federal dee Comnnssnon (“FI‘C"),




' a:;y of its employees, agents, attomeys and all other persons acﬂng onits bchalf excludlng o
persons retained as consultants or cxperts for purposes of this proceedmg. _
' 2 ’ Anydocumentorpomon thereofproduoedbrsubmrttedby amspondentoraﬂnrdpmty
dutmg a Federal Trade Commxssxon mvestnganon or:during the com'se of- th:s pmceedmg that 1s
enntled to conﬁdennahty under the Federal 'I‘rade Comm:sslon Act, or any mgulauon, L
: mtapr:tanon, or precedent ooncemmg documents m the posscssxon of thc Comnnssmn,
' as well as any mfounanontaken from any porhonof such documpnt, shall betreatedas
conﬁdenualmatenalforpmposesoftlusO:dcr ’ . . a
, | 3. The partm and any th:rd partm in complymg w:th mfoxmal dlscovery lequests
d:sclosure reqmremcnts or dxscove:y dcmands in this procwdmg may desxgnate any
. , nesponmve document or pm'aon thereof as conﬁdentlal matenal mcludmg documents
t ) obtamed hy them fmm third parues pm:suant to dlscovery or as othérwnse obtamed.
' 4 " "The panm, in conducung d:soovery from tturd paru%, shall prov:de to each thn'd |
a partyacopyoftlns Ordersoastomformeach suchtlmdpanyofms her, ontsnghtshcxem.
' 5. A desxgnauon of conﬁdenualey shaII consutuue a repmsenmuon m good faith and aftm

ro.

carcful determmauon that the malenal is not reasonably beheved tobe already in fhe pubhc
'domam and that oouusel behevw the. matenal $0 dwgnated consnmtes conﬁdennal matcnal as
"deﬁnedmparagmphlomusotder | S c |
6. Matcnal may be desxgnated as oonfidenual by placmg on or afﬁJUng to'the documcnt
.contammg such matmal (m such manner as 'will not mterfere W1th the lcglblhty theteot) the
- dcsngnanon “CONFIDENTIAL-FTC Docket No. 9324 or iny other appropnate notice that

" ldcnnﬁes thls prowedmg, togcther thh an indication of the portlon or pomons of thc document
consxdered to be conﬁdennal matmal Conﬁdcnual mfoxmatwn contamed in electromc

) 2




documents may &lso be designated as confidential by placing the designaton
“CONF]DEN'I'IAL-FI‘C Docket No. 9324” or aniy othier ; appropnate nohee that 1dentifies this -
. prowedmg,on thefaceoftheCD orDVD orothermedmmon whrch tbedocumentrsproduwd. e

Masked or otherwxse redacted copres of documents may be produced where the poxnons delewd .

contam privileged matter, prowded that the copy produced shall mdrcate at the appropnate point B
..'thatpomonshavebeendeletedmdthexeasonstlmfor o o
e Conﬁdenual matrial shall b dlsclosed only o: @) the Admmrshauvel.aw Judge S

_ ; ,presxdrng over thrs proeeedrng personnel assxstmg the Adnnmstrauve Law Judge, the B
"'Connmssron andrts employees, and pexsonnel retainod: by the Commxssron as. experts or
- | consultams for tlus proeeed.mg, provided such experts or oonsulmnts are ot employees of: the

: reepondent, or any enuty estabhshed by the respondent, :or employees of any tlnrd party wluch

-, has been subpoenaed to producedocuments ormformauon in connechon wnh tlns matter and . |

_ "prowded fmther that eech such expen orconsultant has s:gned anagreement to ab:de by the: -
terms of this protectwe order (b) Judges and other court personnel of any court havmg

g Junsdlctxon over any appellate proceedmgs mvolvmg this matter ©) outsrde counsel of recdrd

' ' for the reepondent, their assoc:ated attomeys and other employees ofthen'law fim(s), provxded s .:
“such personnel are not employees of the respondent orof any entrty establlshed by the- _. |
respondent; (d). anyone retamed to assist outsrde connsel in the preparatlon or hearmg of this .-
_ proceedmg mcludrng experts of eonsultants pmv:ded such experts or consulmnts are not B

employees of the respondent, or any enuty establrshed by the respondent, or employees of any
tlurd pany whxch has been subpoenaed to produce documents ormfonnauon in connecnon with
this matter, and pmwded further that each such expert orconsultant has srgned an agteement to -
abide by the terms of this- pmtecnve order' and (e) any wntness or deponmt who authoned or -

5




~

received the mformanon 1n question, or who is pxesently employed by the pmduclug pm
8. D:sclosme of conﬁdenual matenal m any pexson described in Paragraph 7 of this -

. Ordershall be only for theputpom ofthe pmparanon andheanng oftlns proceedmg, o
‘ any appeal thexefmm, andfor no othet purpose whatsoever, prowded, hoWevcr that the

" ., . Commxss:on may, sutuect to ta‘kmg appmphatc steps to preserve the conﬁdmtmhty of

| such material, use or dnsclose conﬁdmual matmal as pmwded by its Rulos of Praence,
Sectnons 6(t) and 21 of the Fedelal Tradc Commxsmo- Act, or any other legal obhganon

. ..lmposedupon theCom:mssxon.

) .'.9'. ' Inﬂieevcnttbatanyoonﬁdennal matenahs contamedm anypleadmg, motlon, exlnbxt
.,.._motlxerpaperﬁledormbeﬁledmthmeSecmtaryofﬂwCommlssxon,theSmetmy
:.shallbesomformedbyﬂaepartyﬁhngsuchpapm andsuchpapersshallbeﬁledm
' _‘;.;cmnera Totheextentthat such matenal wasongmallysubmxttedbyaﬂmdparty,dxe Lo |

L - .partymcludmgthe mahenals in 1tsp@exsshalllmmed1atelynoufy the snbmltterofsuch

. 'mclusxon Conﬁdentzal matenal contamed in thepapersshall conunueto have s camera

| Ireatment unul fmther order of the AdnnmSuauve Law Judge, provxded, howevec that

" such papers ma,ybe furmshed topemons orentmes who may receive conﬁdenhal .--' S

: matenal pursnant to Pamgmphs 7 or 8, Upon orafter ﬁlmg any paper contalmng
g :conﬁdcnual matenal the filing party shall file on the pubhc reconi a duphcatc eopy bf
thepaperﬂlatdoeenotmveal conﬁdenual matenal Fmtber ﬁﬂwepmwchonforanysuch
. matcnal expu'es, a party may file on the publ:c record.a duphcate oopy \vhxch also .
contams Ihe fonneﬂy prowcted matenal
| -]0.‘.' i counsel plans to. mtmduee mto evxdenee at the heanng any document or uanscnpt

containing conﬁdennal nmtenal produeed by another pm'ty oF by a third party, they shall
4




prowdeadvancenoncetorhcot!mpanyorthndpartyforpmposuofallowmgthat ‘ .
'pmtytosepkanoxdermatthedocumentortranmptbegfantedmoamemmnt X.

.thatpa:tywxshesmcameratreaunentforﬂledocumentornansmpt,ﬂxepanyshail file - -
an ap;xopnate motion with the Admxmstranve Law Judge wztlnn 5 days after it reoe:ves )
snchnouoc Until suchumeastheAdmmmuveLaqudge rules otherw:se, the documentor: |

L uansmptshallbeaocm’dedmcmnemmmm Ifﬂmemohonformcamtmu'eaunentls L

dm&mdwmmumdmmpushaubepmofthepubhcmdmmmcmm

‘ ncannentlsgranted,aduphcatempyofsuch documentortmnsmptmththcconﬁdentm] _ o

mamddclcwdtherefrommaybeplwedonﬂxcpubhcmo:ﬂ.

| '117 Hanypmymcewesadlscoverquu&mnmothcrpmceedmgthatmaqummﬂw :
| . disclosure. ofconﬂdennalmaxenal sub:mtted by anoﬂaerpmty orﬂmtl party, therec;p:ent
. of the d:scovery reqnest shall promptly nohfythc mlbnntter of recelpt of suchrequest.
Unlcss ashonertxmelsmandmdhymorderofacom,suchnouﬂcanon shall bem _' o -
vmtmg and be recqved by the subnntter at least 10 busxmss days bcfore pmducuon, and
.z s‘nallmcludeacopyofﬂnsttecuveOnderandacoverletterthatwﬂlappnseme '
- suhmmer of its rights hereunder Nothmg hemm shall be oonstrued as requmng the 3
.‘ recxpxent ofthe dlscovayrequestoranyonc else coveredbyth:sOrderto challcnge or - , )
' appeal any order qumrmg productlon of conﬁdenua! matenal to subject 1tself to any |
pena]tles for non-complumce wnh any such order orto seek any :ehef fmm the Admtmstranvc
L&w Judge or the Comnixsslon The recxplent of the dlsoovery request shall not oppose the
submmer’s effo:ts to challenge the d:sclosune of conﬁdenual matenal In addition, .-

. nothing herein shall limit the applicability of Rule 4.11(e) of the Commissios’s Riles of |




Practxce, 16 CER § 4.11(e), 10 dlsooverquuwts in anotherprocecdmgthat are directed to

the Commission. ' . ' ' ,

12. At the time that any consu}tant orother‘pemon ietained to ass:st comzsel inthe -
prepamuon orlmnng of this actlon concludes pmﬁcnpamn in the acnon, such persm sha}l B .
'retumto counse] alIcoples of docum:mts orpo:txons tfmcofdwgnawdconﬁdentxal that ate m

.' the possess:on of such person, togctfwr w:th all nom memozanda or other papers contammg
conﬁdentxal mfonnahon. Atthe conc]usnon of thxs pmceedmg, mcludmg the cxhaustlon

Lo _' ofyxdaadmwew.tbcmshﬂlwmmdmumcnmobtmnedlnﬂusacnonmmw

- suhmltue:s provn®d, however that the Commlsslon s obkgahon to retum documents
: .shaﬂ be govemed by.the pm\usxons of Rule 4J2 of theRules of Pracuce, 16 CFR §4. 12.
'I‘hcmadvmentpmducnon ordlsclosmofmfmnm ordocmentsprodtmdbya

: o .paztyorﬂmdpaxtym dtscchtytbatls subjecttoaclalmofpnvzlegcmllnotbedeemedtobea

waxver of any prmlegc to wlnch the producxng party would have been entltled had the
' madvertent production or dxsclosure not occutred, provided the pmducmg party cxmsed . '.
'.' reasonablecaretopreservenspnvﬂege mmeevmofsuchmadvenentpmducnon or . '
- dxsclosure the party claunmg madvertence shall pmmptlynotxfy any patty that recewed the
mfoxmanon of the clazm and thc bas;s for 1t After being so nonﬁed, the recemng party must

- pmmptlyremm the specnﬁed mfonnauon, and all copm ofxt, and maynot use ordlsclose the:

mfonnauon unless the claim is xesolved such that no pnvﬂege applxes to the mformauon
NOthmg in this Order plesupposes i@ detcrmmanon onthe claim of pnv:lege or of masonable care
in pteservmg prmlege if challenged . ‘ |




14.  The provisions of this Protective Order, insofar as they restrict the communication
. and use of confidentia] discovery matenal shall, without written pm'mxssxon of the |
- Submmcror ﬁnﬂxerorderof theComm:ssxon contmucm be bmdmg afterthe oonclusxon a

Of this prooeedmg. .
_ Bythc Commxssum :

7N\

' '. Donald S: Clark |

 ISSUED: October 10,2008 *




EXHIBIT A-6



SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997) .

Mark Oerem

HOW's Market

3035 East Huntington Drive
Pasadena, CA 91107

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time specified in
Item 5, at the request of Counsel listed in item 9, in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part I1, No. 1

4, MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION
November 4, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part HI

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A, Fishkin, Esq.
Dechert LLP

1775 I Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Poalfd. Oy

Octtinz, 2008

GENERAL INSTRUCTIONS

APPEARANCE
The delivery of this subpoena to you by any method
prescribed by the Commission’s Rules of Practice is
legal service and may subject you to a penalty *
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be fifed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counse! listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to counsel
listed in ltem 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in ltem 9.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-8 (rev. 1/97)




RETURN OF SERVICE

1 hereby certlly that a duplicate original of the within
Subpoena was duly 581rvad:  (check the method ussd)

" in person.

(. by registered mad,

€ by leaving capy at principal office or place of business, to wit:

on the person namsd hersin on:




ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A. The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B.  Theterm “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C. The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanjcally written, handwritten, typed or printed material,
electronically stored data, microfilm, miéroﬁche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, cotrespondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature,

F. The terms “relate to,” “related to,” “relating to,” “In relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, confereﬁces, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term ‘TMon” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

J. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22
23.
) 24,
25.
26.
27.
28.
29.

1L Instructions

Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH,;

Colorado Springs, CO;
Columbus, OH

Denver, CO;

West Hartford, CT;

Henderson, NV; )
Kansas City-Overland Park, KS;
Las Vegas, NV;

Los Angeles-Santa Monica-Brentwood, CA;
Louisville, KY;

Omaha, NE;

Pasadena, CA;

Phoenix, AZ;

Portland, ME;

Portland, OR;

St. Louis, MO;

Santa Fe, NM;

Palo Alto, CA;

Fairfield County, CT;

Miami Beach, FL;

Naples, FL,

Nashville, TN;

Reno, NV; and

Salt Lake City, UT.

1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your

behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin
Dechert LLP
1775 I Street, NW

~ Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2, If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communicaﬁon, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
6rdinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work pi'oduct, or other grounds:

a. Identify the Request fot Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

€. Identify all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

118 _l_{ggueqts For Documents
Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Qats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild QOats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

Mark Oerem

HOW’s Market

3035 East Huntington Drive
Pasadena, CA 91107

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.-W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 13, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.
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provide advance notice to the otherparty or thnﬂpattyfor pu:posw of allowmg that
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14.  The provisions of this Protective Order, insofar as they restrict the communication
aud use of confidential discovery. matenal shall, without written penmssxon of the
- _Subm:tteror fnnher order of tthommlss:on, conhnue to be bmdmg aﬂer ﬂxe conclusmn "

A

of this proceeding.
By the Commission.
" DoualdS. Ciark

-'.' ' -. " ‘ . . R . B . - Secl.at ly '.
. ISSUED: October 10,2008 I .
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

Guy Starkman

President

Jerry's Famous Deli, Inc.

12711 Ventura Boulevard, Suite 400
Studio City, CA 91604

2, FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspaction of premises - at the date and time specified in
Item 5, at the request of Counsel fisted in ltem 9, in the proceeding described in Item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part I, No. 1

4. MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 5, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part IIT

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A, Fishkin, Esq.
Dechert LLP

1775 I Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Cettn3,200¢ | Boraldd kb

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to counssl
listed in Itern 9 for payment. If you are pennanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in Iltem 9.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980,

FTC Form 70-B (rev. 1/97)




RETURN OF SERVICE

1 hereby certify thet a dupficate original of the within
subpoena was duly served:  (check the mathod used)

€ in person.
€ by registered mail.

C by leaving copy at principal office or place of business, fo wit

on the person named hereln on:



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

I.  Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof, |

B. The term “Wild Oats” shall mean Wild Qats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employecs, agents, and representatives
thereof.

C.  Theterms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  Theterms “Commission” refers to the Federal Trade Commission and its
commissioncrs, burean directors, counsel, staff, and employees.

E. “Docunents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relatc to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both éonjuncﬁve and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

L. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;




Boulder, CO;
Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;
Colorado Springs, CO;
Columbus, OH
. Denver, CO;
10.  West Hartford, CT;
11.  Henderson, NV;
12.  Kansas City-Overland Park, KS;
13.  Las Vegas, NV;
14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;
16. Omaha, NE;
17.  Pasadena, CA;
18.  Phoenix, AZ;
19. Portland, ME;
20.  Portland, OR;
21.  St. Louis, MO;
22.  Santa Fe, NM;
23.  Palo Alto, CA;
} 24.  Fairfield County, CT;
25.  Miami Beach, FL;
26. Naples, FL;
27.  Nashville, TN;
28. Reno, NV; and
29.  Salt Lake City, UT.

00 NS R W

I  Instructions
1. Submit all documents, including information or items in the possession of your

staff, employe&, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin

Dechert LLP

1775 1 Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises ~ at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or tbiﬁg requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by dmcripﬁon of the topic or subject
matter, the date of the communication, and the participants; and

€. Identify all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on,
your behalf. |

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present. |

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

1. Requests For Documents

Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324,

2, All documents relating to any communications you have had with the Commission in
comnection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is I re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the INETger on you.

4, All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

patural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.




CERTIFICATE OF SERVICE

1 certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
ovemnight mail delivery to:

Guy Starkman

President

Jerry’s Famous Deli, Inc (d/b/a Epicure Gourmet Market)
12711 Ventura Boulevard, Suite 400

Studio City, CA 91604

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.



UNITED STATI!’S OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

'COMMISSIONERS ; Willian, E. Kovacie, Chairman

Pamela Jones Harbour ,
JonLeibomtz T
IntheMatterof ) L
) . Docket No..9324,
WHOLEFOODSMARKET INC., y . .
: acorporatlon. )

For the purpose ofprotectmg the mtwests of the partm and tlnrd pamas in the.
| abovc-caphoned matter agamst lmproperuse and disclosure of oonﬁdenhal mformauon |
submmedorpmduqedmcom:ecnonmthtlusmaw o ' '

IT IS HEREBY ORDERED THAT this Protective Ordgr Govelmng Conﬁdenua!
Material (“Prowcuve Ozdca") shall govcm the handlmg of all Dlscovery Matenal as
hereafter defiied. L | e
R A As used in ﬂus Order, ‘conﬁdcntlal matenal” shall refer 1o any document or
porhon thereof that contains non—publxc competmvcly sensztxve mformauon, mc]udmg trade
.secrets or other resean:h developnmt or oommemal information, the dxsclosme of 'which
k would likely cause commercaal harm to the producmg party,. or sensmve personal mformatmn
: “stcovcry Material” shall refer to documents and mformahon produced by a party or third
. paxty In connection with th:s malter, "Docmnent” shall rcfa- toany dzscovcrable wntmg,
recordmg, uanscnpt of oral testunony, or electromcally stomd mformauon in thc possmsxon of a |
pany ora third' party. “Comm:ssxon”shall xefcrto the Federal 'I‘rade Comnnssxon ("‘FI‘C") or




' any of its employees, agents, attofneys, and all other persons actihg onits bo.,;.half, cxcluding -
pe:sons retained as consultants orcxperts for purposes of this proceedmg. .' _
2. - Anydocumen:orpomonﬂmeofproducedmsubmmedbya:espondemoraﬂmdpa:ty
dxmng a Federal Trade Commxss:on mvest:gahon or:during thc comse of ﬂus pmeeedmg that is
cnutlcd to oonﬁdenuahty under the Federal Trade Comnussxon Act or any mgulanon, L
: mtcrpmtahon, or preccdcnt conccmmg documents in thc posscsslon of the Commlmbn.

' -:-as wcll as anymformauontakenﬁomanyporuonofsuch documcnt shall beueatedas

conﬁdenual matmal for pm'poses of tlus Order _ : .

| :3. 'I‘he pames and any thmd parﬁcs, in complymg w1th mformal dzscovery wquests

dlsclosurc requucmmts or dxsoovery demands in this pmwcdmg may des:gnatc any

" '._responsxvc document orpomon themof as conﬁdcntlal mazenal mcludmg documents

: obtmnedbymernﬁomﬂmdpatuespmsuanttodxscoverymasothexwmeobtamed.

‘ 4 " The patues in conductmg discovery from third paxﬁes shall prowde fo each !hud

‘ ..' paxty acopy of this Otderso as. tomform each such thudpartyoflns,her,onts nghts herem

.. 5, A dcmgnauon of conﬁdenuahty shall consutute a rcprcsentatlon m good faith and aﬂcr '

careful detemunauon that the matena} is not masouably beheved to'be alrcady in the pubhc

‘ domam and that munsel behcves thc matcnal $0 desngnated consututcs conﬁdenual matcnal as -
"dcﬁnedeamgraphlofﬂusOrder o ' |

5 . Matcnal may be desxgnatcd as conﬁdmtxa! by placmg on or aﬁﬁxmg tothe documcnt
icontammg such matcnal (in such manner a5 'will not mtm-fere thh the leglbﬂ:ty thmot) the
| '_desxgnanon “CONFIDENTIAL-FTC Dockct No. 9324*’ or dny oﬂm appropnatc notice that

' identifies this procwdmg, togcﬂler wnth an indication of the pomon or ponions of the document
consideredto be conﬁdcnual matenal. Conﬁdenual mformanon contmned iri electromc

2




documents mayalso be designated as oonﬁdennal by placing the deeignation
“CONFIDEN'I'IAL-FI'C Docket No: 9324 or atiy other : appxopnate notice that ldenuﬁes thif -
' proceedmg, on the face oftheCD orDVD or othermednum on wluch thedocument is pmduwd. n

Masked orotherwxsexedacted cop:es of docaments may be produced where the pomons de]ewd .

contam pnvxleged matter, pro\nded that the copy produced shall indicate at the apprOpnahe point - |
.,'thatpomonshavebeendeletedandthereasonsthetefor L v
| 7. : Conﬁdenhal matenal shall be dxsclosed only to: (a) the Admmstranve I.aw Judge L
) ,presxdmg over th:s procwdmg. personnel assxstiug ﬂleAdmmstratxve I.aw Judge. the xS
"'Cormmsslon and ns employees. and pemonnel xetamed by the Commnssxon as cxperts or‘. "
- | consultants for thxs proceedmg, provided such expe:ts or consulmnts are not employeee of: the
- respondent, or any entny eetabhshed by the xespondent. -or employees of any tln:d pmy wfnch
| -hasbeensubpoenaedtoproducedocuments ormformatxonmconnecuon vnth tlusmaner and . |
_ ._provxded further that each such expen or- consultant has sxgned an ag;eement 0 ablde by the:
' terms of this pxooecuve order (b) ludgee and other court personnel of any court lmvmg .

Junsdlctxon over any appellate ptoceedmgs mvolwnng this matter; (c) outsuie counse! of record

'r.\

E . forthe respondeut, their assocxated auomeys and other employees of thelr law ﬁrm(s), prowded o
~such petsonnel are not employees of the mspondent or oi‘ any enuty estabhsbed by the |
respondent; (d).qy anyone retamed to ass;st DlltSlde counsel in the prepamnon or Hearing of th:s L
: prmdmg mcludlng expc:ts or consultants pmvxded such experts or consultants ane not o
- employees of the respondent o any ennty estabhshed by the respondent. or employees of any
thnd pany which has been subpoenaed to produoe documents ormformanon in connecuon with
this matter, and prowded futther that each such expert or consultant has mgned an ngxeement to - |
abide by the tenns of this- protecuve order' and (e) any thness ordeponent who authored or -

3




received the information in question, or who is ptesentty employed by the producmg party
& Dlsclosme of confidentlal matenal to any pe.tson described in Paragraph 7 of this -
. OrdershaH be on]y for theputposm ofthe prcpamnon and hehnng ofthxs prooeedmg, or
_any appcal thexefrom, and for no other purpose whatsoevar pmv1ded, however, that the
i '_ . Comnnssxon may, xubject to tahng appmpnate steps 0 preserve the. oonﬁdenuahtyof
: such material, use or- dlsclosc conﬁdcntml matenal as pmwded by its Rules of Praotlce, |
| Secuons 6(t)nnd 21 of the Fedcml 'I?mdc Co:nmnssinn Act, or any other legaI obhgat:on
. "mposedupontthomnnssxon ' L o .' - '_
) 9 ' In the event that’ any conﬁdcnnal matenal is nontamed in any pleadmg, monon, exhlblt -
' oroéxerpapuﬁ]edombeﬁled wnhtheSecxetaryofthe Comnusslon, ﬂlcSecretary
ishallbesomfomwdbythepartyﬁhngsuchpamandsuohpape:s shallbcfiledm
< .;cmnera To the: extent that Such matmal was. ongmallysubnnttedby athu'd patty the
. arty mcludmg the matcnals in xtspapem shall mmzdlato]y notlfy the submltter of such
. ‘mcluslon Conﬁdenual matenal contamed in thepapcrs'shall conunue to have in camera
Ireatment until furthcr order of the Adnnmstmtlve Law Judge, pmvxdcd, however, that
such papers maybe furmshed to pemons or entmcs who may receive conﬁdentlal L
. matenal pmsuanttoParagraphs 7 or8 Upon oraftcrﬁhng anypapu'contalmng
E :confidenuai matenal the filing party shall file on the pubhc mcord a duphcate copy of
: v-thepaperﬂlatdownotrewal conﬁdcnnalmateml Fuxther if the protecnon foranysuch
S :matmal expn'es, a party may file on the pubhc record a duplxcate copy whlch also |
contmns thc form«ly pmwcted matenal
| 10.'" If counsel plans 10 xmroduce mto cvxdence atihc heanng any docm-neut or lmnscnpt
.contmmng conﬁdentual matenal produced by another party or by a third party, they shall
4




provide advance nottcetothc otherpartyorthnﬂpﬂyforpmposes ot' allowmg that
'partytoseekanorderﬂmtﬂxedocumentoruanscnptbegmntedmcameratreatment.lf
.thatpmmshsmcmnmneannunforthedocummtoruansmpgmepmysbdlﬁle T
anappropnatemouon MthtbeAdemstrauve Law Iudgewitthdays aﬁentmcexm .
such nouoc. Until suchnmeastheAdmlmmaﬁchaw Iudge mles othcmnse, thedos:umentor: |

. transmptshallbeaocm‘dedmcmnmueatment. Ifﬂaemononformcmnmueauncntls

dcmed ﬂlmmumdumpmshanbepmofmepubhcmmmmm
_ neatmmtxsgmnted. adnphcatevopyofsuch documenwrnanscnpthmthecbnﬁdmhal ) R

L manmardeleced chereﬁommybeplaeed on the pubhcreoord.

'117 Ifanypntymcmvwadlscwmyreqﬁestmmnﬂmpmeqedmgthatmaqummﬂw ¢
' -disclosure. ofconfidenualmatemlsubnnttedbyanothe:panyorﬂmﬂparty theree:pxent
- of the d:scovery mquest shall promptly nohfy the subnntlu of xwexpt of’ such reqmt.

Unlessashonerhmcmmmdatedbyanoxdexofaoomt,suchnonﬁcauonshallbcm - PEY

wmmg md be mcmved by the subnntur at least 10 bumncss days before producuon, and
" shall mclude a 00py -of tlns Protecuve Ordet and a cover letter that w:ll appnse thc

h submmcr of itsrights | hexeunder Nothmg hemn shall be conslrued s reqmrmg the

_ reclpxent of the dxscovuy mquwt or anyone elsc covcmd by this Orderto challengc or

: appeal anyondm' requmng product:on of conﬁdenual matcnal to sub_;ect 1tse1f to any
penalues for non-comphanoe thh any such order or to seek any relief from the Adnnmsu'auve u
Law Judge or the Comnnsslon The recnplmt of the dlscovery requm shall not opposethe
submltter’s effoﬁs to challenge the d:sclosuxe of conﬁden’ual matenal In addition, .-

| . nothing herein shall hmt the apphc;bﬂx;y of Rulg 4.11(::)pf ,;hg-(?oinmxsmqn 8 Rules of - '

3.




Practice, 16 CFR § 4.11(c), to discoveryrequests in another proceeding that dre directed to
the Commission. | | L

12, Atﬂlehmeﬂlatmlyconsnltantoroﬂmrpmonretmnedmasslstcomselmﬂle
pmpamhon or hwrmg ‘of this acuon concludes pnrtic:paﬁon i the acnon, such pérson shall
'zetum to counsel all coptes of docurnents orporuons thereof dwgnated oonﬁdenual that are m
" the possesslon ofwch person,togethetw:th all notes memorandaor othcrpapexs contmnmg
conﬁdennal mfoxmatton. Atthe conclusxdn of thts proceedmg. mcludmg the exhaustxon

T of: Jndmai revxew the pames sha‘ll retum documents obtmned in thJs acuon to.their

- submlttexs prov:ded. however, thz!t the Commmsxon 8 obhgauon to retum documents
g .sha!] be govemed bytheprovxsxonsof Ru1e4 12oftheRu1es of Practxoe, 16CFR §4.12.
) 13 The madvertent pmducuonordtsclosurc ef mfomauonor documents ptoduoedbya
, nrtyorﬂmdgartymdtsooverythat.tssub]ecttoaclmmofpnwlegew‘zﬂnotbedeemedtobea'

- ‘ waiver of any pnvﬂege to which the produemg pnrty would have been enntled had the

' madvenent production ordlsclosm'e not oocun'ed, provided the producmg party exetc:sed | .
'.' reasonab]e cateto preserve its pu:mlege. In theevent ofsuch madvertent pmducuon or -
E dnsclosure the party clanmng madvenence shall pmmptly nonfy any party that recgived the
mfo:matton of the clatm and the basts for 1t After being so nonﬁed. the mcewlng party must

. pmmptlyretumthespeczﬁedmfonnatton andallcﬁptesoftt.andmaynotuseordlsclosethe

information unless the claim is resolved such that no pnvﬂege apphes io the information,

Nothmg in this Ordcr presupposes a detexmmatlon on the claim of pnvnlege or of masonable care

in preserving pnvﬂegc if challenged.




14.  The provmons of thts Protective Order inspfer as they restrict the eommumcahon

. and use of confidential discovery matenal shall, wathout written pmmlssmn of the

_Subm:tteror funher order of theCommissxon conqnuc to be bindmg after the conclus:on a
of this proceeding. E

'- ' DonaIdS Clark

ISSUED: October 10,2008 *
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b){1997)

King Ranch Market
1570 N. Eastern Avenue
Las Vegas, NV 89101

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b}), or tangible things - or to permit inspection of premises - at the date and time specified in
Item 5, at the request of Counsel listed in Item 9, in the proceeding described in ltem 6.

3. PLAGE OF PRODUCTION OR INSPECTION

See Attachment A, Part IT, No. 1

4, MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TME OF PRODUCTION OR INSPECTION

November 6, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part ITI

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esq.
Dechert LLP

1775 L Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Oty 2005 CmedlA.

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel! listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party thet requested your
appearance. You should present your claim to counsel
listed in Item 9 for payment. if you are permanentiy or
femporarily living somewhsere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in ftem 9.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980,

FTC Form 70-B (rev. 1/97)




RETURN OF SERVICE

! hereby certify that a duplicate original of the within
subposna wasiduly served:  (chack tha mathod usad)

C inperson.

€ by registered:mail,

€ by leaving copy at principal office or place of business, to wit:

.....................................

on the person hamaed herein on;

M'd___lm)



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

1. Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B.  Theterm “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C. The terms “you” and ;‘youx” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, cii'culars, advertiséments, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F.  The terms “relateto,” “related to,” “relating to,” “$n relation to,” and
“conceming” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  Theterms “and” and “or” have both conjunctive and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007,

1. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;



) 24,
25.
26.
27,
28.
29.

IL. Instructions

3
4
5
6
7
8
9
10
11
12
13
14,
15.
16
17
18
19
20
21
22
23

Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;

Colorado Springs, CO;
Columbus, OH

Denver, CO;

West Hartford, CT;

Henderson, NV;

Kansas City-Overland Park, XS;
Las Vegas, NV;

Los Angeles-Santa Monica-Brentwood, CA;
Louisville, KY;

Omaha, NE;

Pasadena, CA;

Phoenix, AZ;

Portland, ME;

Portland, OR;

St. Louis, MO;

Santa Fe, NM;

Palo Alto, CA;

Fairfield County, CT;

Miami Beach, FL;

Naples, FL;

Nashville, TN;

Reno, NV; and

Salt Lake City, UT.

1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your

behalf, by the date listed in Item 5 onithe Subpoena Duces Tecum form, to:

James A, Fishkin
Dechert LLP

1775 I Street, NW
Washington, D.C. 20016

In the alternative, under FTC Rule 3.34(b), 16 C.F.R_ § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive info;mation
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

€. Identify all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf, |

5. Your response to the document request should include any document created,
prepared or received from Jamuary 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

IIl. Requests For Documents

Please provide the following:

L. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is I

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is Jn re Whole Foods
Market, Inc,, FTC Docket No. 9324,

3. All documents relating to Whole Foods’ acquisition of Wild Qats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Qats, including

responses by you to 2 new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Food% or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the|sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products{sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a W sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date,




CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 15, 2008

{s/ James A, Fishkin
James A. Fishkin, Esq.




' -hexenﬂerdeﬁned.

UNITED STATES oF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

' COMMISSIONERS: William E. Kovauc,Chairman

Pamela Jones Harbour
Jon Leibowitz
J. Thomas Rosch-. =
,In'theMauerof ) e
) DdcketNo;-’i’oM,'
WHOLEFOODSMARKET lNC., ) S e
B aeorporatlon. : ).
) .

Por the purpose of protecnngﬂxemterests ofﬁle parues and thu'dpamcs inthe.

: above-capnoned matter agamst mpmper use and ﬁsclosme of conﬁdcntlal inforx nation

' submlttedorprodwedmconnecuonwnthﬂmmatter

IT 1S HEREBY ORDERED "l'HA’l‘ this Protective Orda Govetmng Conﬁdential

Material (“Pwtecuve Order) shall. gwem the handlmg of all mscovery Matenal

S A AsusedmﬂnsOrder“conﬁdcnualmatenal”shalllefertoanydocument'

'pomon thereof that contains non-public compeuuvely sensmve mformatmn, mch
.secrets or other rescarch, development or commercxal information, the dlsclosme
k would hkely cause. commercial harm to the pmducmg party, or sens:txve personal
“DnsooveryMatmal”shallmfertodocuments andmformahonproducedhyapan

reoozdmg, lranscnpt of oral tesumony, orelectmmcally stored mfmmatlon in the ]

partyorathudpany “Conmnssxon”shall mferto theFederalTrade Comxmss:on

as

pr

ding trade
pf which
MMon,

y or third

- party in connection with this mattu “Dowmem” shall mfa'toanydwcovemble Tmnng,

possession ofa |

(“FI‘C”)or




' any of its employees, agents, attomeys and all other persons acﬂng onits behalf cxcludmg o
persons retained as consultants orexperts for purposes of this proceedmg _
2. Anydocumcmorpommmabofpmducedmsubmnedbyarespondentorathudparty |
dunng a Federal Trade Commtssxon invesngatxon or:during thc course of ’dus pmceedmg that § 1s
cutiled to confidentiality under the Federal Trade COtnmxsslon Act, or any regulatlon, x

: mtupm%on orprecodcnt concermng documcnts in thepossusxon of the Commlsswn,

as well as any mformanontaken fxvm any portxon of such documpnt, shall be m;atedas

'conﬁdenualmatemlfmpmposmfunsom ' L " '

| ‘3. 'Ihepamw and anythlrdpatties in complymg thh mfonnal dxscoveryxequcsts

dxsc]osum reqmrements m- d:scovery demands in this pmwedmg may dmgnatz any

N Iesponmve document or pomon thmof as conﬁdentlal matcnal mcludmg doa:ments

| - obtamed bythemfmmﬂnrdpmuespmuanttod:scoveryorasotbermseobtmned,

' 4 Tlhcpattles,moonducungdlscoveryﬁomﬂurdpmms, shallpmvrdetoeach thlrd

' panyacopyofﬂusOxdmsoas tomﬁonncach such thudpmtyofhxs her, ontsnghtshemn. |

” 5. . A dwgnanon of conﬁdenuality shal] oonstmme a reptesentanon in gOOd fmth and after
camful detetmmauon that the mateml is'not xeasonably behevcd to be already in thc pubhc
domain and that oounsel beheves thelmatenal g0 dwgnated constmxtes oonﬁdenual matenal as . "

] deﬁnedearagraphlofﬂusO:der ' _

6 - Matenalmaybedemgnawdasconﬁdentxalbyplacmgonorafﬁmngtoﬂwdocument

,contmnmgsuchmatonal (n suchmanneras ‘will notmtoxfere w1th the legnblhtytheteof) the
B ..deaugnauon “CONFIDENTIAL—FIC Dockct No 9324” or any other appropnate notice that

' 1dcnh.ﬁes ttns medmg, togcthcr thh an indication of the pomon of pomons of the document

| considered to be conﬁdcnnal matcnd! Conﬁdcntml mformatxon contamed in clectromc h

S




documents may also be des;gnated as conﬁden’oal by placing the designation
“CONFIDENTIAL-FTC Docket No. 9324” or any othier : appropnate notice that 1denuﬁes thig -
roceedlng,onthe faceoftheCDorDVDorothermedmmonwhxch the document is produced. -

Maskedorothemseredactedeoplesofdocnmentsmaybeprodocedwhetethepoxnonsdele&d'-' |

'contamplmlegedmaxter provxdedthatthecopyproduoedshallmdlcateatﬁleappropnatepomt -
) thatpomonshaveboendexetedandthemsonsthmfor '

7, - Cmfidenual malenal sha]l be dxsclosed only to: (a) the Adnnmstranve I.aw Judge

. _presldmg over this proceedmg, personnel assxsung the Adnnmstrauve Law Judge the

.. .‘.Comnnssxon and 1ts employees, and personnel retamed by the Commlssxon as. expertsor

"_ -lconsulwlts forﬂns proceedmg, provided such expertsoreonsnltantsarenot emploweeof the :

. _respondent,oranyenntyestabhshedbytherespondent,oremployeesofanytlmdpartywhlch: .
) -hasbeensubpoenacdtopmducedocumentsormfomaummemnecumwxﬂlﬂnsmawer and' : ’

: , .Pf°“d°dfmherthateachsuchexpextorconsultanthassxgnedanag;eemmttoahdebythe c

terms of this protecuve order (b) Judges and othet court petsonnel of any court havmg
- Junsdxcnon over any appellate ptoceedmgs mvolvmg this matter; (c) outs:de counse] of teoord
" forthe mpondent, their assoclated attomcys and other employeee of thelr law ﬁrm(s), provxded '
) such personnel ane not employees of the respondent or of any enuty establlshed by the |
. respondent (d). anyone retamed to assist outmde ootmsel in the: pteparahon or heanng of tlus '
. pmceedmg mcludmg expexts of consultants, provxded such experts or eonsultants are not o |
: employees of the. respondent. or any enuty estabhshed by the respondent, or employees of any | ’ '~ ':

tlnrdpattywlnchhasbeensubpoenaedtoproducedocumentsormformatlonmconnecnonmﬂl O

tlns matter andprov:dedfunherthateach such éxpert orconslntanthas slgnedanagreementto S
ablde by the terms of this: protectwe orrder and (¢) any w:tnees ordeponent who authored or '
5




received the information in question, or who is present]y employed by the producmg party
8. Dnsclosute of conﬁdenual matenal to any person described in Patagmph 7 of this -
. Ordersha}lbeonlyforthepurpom ofﬂbeprepmuon andhemng ofthlspmcwdmg,or
.any appeal ﬂmefrom, andforno other purpose whatsoever, prowded, hoWever, that thc

o Comm:sslon may, subJect to tahng apptophate steps to: preserve the. conﬁdenuahty of

. suchmatenal useordlsclose eonﬁdentlal matenalns prowdedbyxts RuleeofPrachce, '

. .SecuonsS(f) and 21 ofmeFedemideeComm:ssnon Act;oranyotlmrlegal obhgatxon
" st g b Commitin L T
.‘ 9 a Intheeventtlmtanycmﬁdennalmetenallscontmnedmanypleadmg,monon,exhlblt'-.'_ '
| _._orot'herpaperﬁledortobeﬁledmmﬁleSemtatyofﬁle Commxssmn, dleSectetary
:,Mbe”mfmme&byﬂ!epmyﬁhngmhpapm andsuehpapersshallbeﬁledm

S .:camem Totheextentthatsuch matena] was, ongmallysubnnttedbyaﬂurdpaxty the

- 'partymcludxngthematenalsmltspapersshalllmmedmtelynonfythe subnntterofsuch

‘ 'mcluslon Conﬁdentml matenal contamcd in thepapexsshaﬂ oontmue to have in camera
n'eaunentunulfmﬂm'orderoftheAdmunstmuveIanudge prowded,however that
.such papers maybe furmshed to persons or entities who may receive eonﬁdennal -
matenal pursuant to Paragraphs 7 or 8 Upon orafter ﬁlmg any papercoma;mng
g ~conﬁdent1al cuateral, the filing party shal il on the publi record a duplicate copy of

- ﬂ)epapertimtdoesnotmveal conﬁdenualmatmal Fuﬂher,xfﬂxepmtechonforanymh

" ‘material expnes, a party may ﬁ]e on the pubhc recorda dnphcate copy whlch also :

oontmns the fonnerlyptotecwdmamd ' '

10;_: If oounsel plans to muoduoe mto evidence at the hmng any document or nanscnpt o

'oontaxmng conﬁdennal matenal pmduoed by another party or by a third party, they shall
4




provide advance notice to the other party or third party for purposes of allowing that
partywseekanom«ﬂiatthcdocumGMMEanscnptbegimtedmcmmmunentlf
'thatpartywxshesmcmnemueaunemforthedocummtorumscnpnﬂwpmtyshaﬂﬁle oo
an appropnate motion with the Adnnmstranve Law Judge withm 5 days dfter it recexves .
suchnotxcc UnulsuchunncasﬂleAdmxmstrahvcthudgemlesothemse thcdocumentorl |

. Mscnptsha]lbeacmdedmmmueanncnt. Ifﬂ)emononformcamemueaunmns L

: demed,alldocmncnts andmmpts shallbepanofﬁwpubhcmcoxd.Whmmcmem

' ueanncntmgmued,aduphcatecopyofsuchdocmnentoruanscnptw:thﬂ)ecmﬂmual
""-"mmﬂdeletedmefmmmybeplwedonmepubhcm o |
11, Ifanypmtymmad:scovcrquuestmanothengthatmaqumdw
) disclosure ofconﬁdenual matenal submntedby anoﬂtetpattyorthxrdparty theree:p!ent
E ofthcdxsooveryrequestshallpmmptlynoufyﬁxembmtterofreee:ptofsuchmquest.
Unlcssashortcrnmexsnmdatedbyanorderofaconn,suchnouﬁcauonshaﬂbcm
| wnungandbemoewedbymesubnuttcratleust10b\mncssdaysbcforcpmduct1ml.and
'-shallmcludeaeopyofthisProtecuvoOtderandacoverletterthatwﬂlappnseﬂw
submitter of its rights hereunder Nothmg herem shall be construed as mqumng the -
mcnpxentofthedmooverquuwtoranyone elsecoveredbytlus()rdertochallengeor
: appealanyonderleqmnngproducuonofoonﬂdenualmatenal tosubjectxtselftoany .
penaluesfornon-comphanoethhanysnchorder ortomkanyrehefﬁomtheAdmmstef;'
.Law Judge or the Comm:sswn Therec:pxent of the dascovu'yrequest shallnotol)poa&thc .
subm:tter’s efiortstochallengethedisclosum of confidential matenal Inaddinon,

. nothmg herein shall Limit the apphcabrh@y o_f Rul_c 4.11(e)_pf me-Qomusmqn sRulesof - o




Practice, 16 CFR § 4.11(e), to discovery:requests in another proceedig that re directed to
the Commission. ' _ . ' h
12, Atthehnwthatanyoonsultantoroﬂlerpersonretmnedtoasststcommelm the

prcpamuon or hcanng ‘of this acuon conclud&s pmucxpaﬁon in the acuon. such pérson shan

reunntooounselaﬂcopxesofdocmtsorpomonsthcmofdemgmtedconﬁdmﬂalthatmem o ‘

the possesslon of such person, mgether thh all notes memmandaor other papus contmmng
A conﬁdmtml mfonnatlon. Atthe conclusnon of thls ptoceedmg, mcludmg the exhanstwn .

: _ ofJudxcmirevww,ﬂanesshallrcunndocunwmsobtmnedmtlnsacuontothe:r '

: submxttexs pmvxded.however,thatﬂxeComnnsmon sobhgauontoretum docmmnts
: ,shall be govemed bytheptovxslons ofRule4 lZoftheRulas ofl’racuee, 16 CFR §4. 12
. 13 Themndvmmtmoducnonordwclosmeofmfmmauonordocumempmthwedbya '
. anyortlmdpanymdxscoveryﬂxmsmb)ecttoaclmmofpnvﬂegewﬂlnotbedeemdtobea'
_‘ wawerofanyp:mlegctowhxchthepmdnmngpartywouldhavebeenennﬂedhadﬂne |
.madvertent produchonmdlsclomne notoocun'ed prowdedtheprodlmngpartyexemsed - ' .

masonablecare topreservcns pnvxlegc In theeventof suchmadverwnt pmducnonor R

dzsclosum. the party clanmmg madvemnce shall prompdy notxfy any paxty that mcmved the
mfonnanon of the clmm and the bas:s for 1t. After being 50 notlfied. the recemng party must |
mmptlyrewm the spec:ﬁed mformanon, and all copxes of it, and may not use or dlsclosc the
mfonnauon unless the claim is resolved such that no pnvxlcge apphas iothe information. -
Nothing mthstrderpmupposesadamnanonmtheclmmofpnvﬂegemofreasombkcam

m prese.mng privilege if challenged.




14.  The provisions of this Protective Order, insofar as they restrict the communication
L and use of confidential discoVuy.mate;ial_, shall, withou@ written pemnsswn of the

- _submi&ermﬁnm« onder oftbeCdmr‘n.issiqn; continue tobe bmdmg aft_erﬁxe conclusxon g
of this proceeding. | | . L |
| is'ythecmnﬁssiog.

R o

[ " Dooads: ik
- ISSUED: October 10,2008 - LA




EXHIBIT A-9




Issued Pursuant to Rule3.34(b), 16 C.F.R.§ 3.34(b)(1997)

2 FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

Miles Market

This'subpoena requires you to produce:and p'erﬁﬁt:ihépectibnz-and vopying.of desighated books, documents (as:
defined in Rule 3,:34(1)); or tangible:things - or fo-permit inspection of prentisas - 4l the date.and fime specified in
ltem:5; at the request of Counsal listed in: tem 8 inthe proceeding:described in ltem 8. :

3 PLACE OF PRODUCTION OR INSPECTION 4, MATERIAL WILL BE PRODUCED TO
“ Tatnes. A Fishkiti ‘

5. DATE AND TIME OF PRODUCTION OR INSPEGTION

Novemiber 62008 at 16:00:am

in the Mitres of Whole Foods Merket Inc, et al, Docket No, 9324

7. MATERIAL TO BE PRODUGED

Seg Atrachment &; Pa

B, ADMINISTRATIVE LAW JUBGE |85 COUNSEL REQUESTING SUBPOENA

James A Fishkin; Bsq.

i Dechent LLF' =~

T 1775 1'Street, NW:

Federal Trade Commission | Washingion, DC. 20006-2401

Washington, D.C. 20580 :
TR

_GENERAL INSTRUCTIONS

ATERSUED

APFEARANGE © TRAVEL EXPENSES

The delivery:of this:subpoena to you by any method The Commission's Rules of Practice require that fees and
presciibed by the Commiission's.Rules of Practive i milsags biopaid by the parly that requested your
legal service and may subject you to'a penalty’ appearance, Youshould presentyour claim o counsal
imposed by law for failiite to comply, listed in:itern 9 for payment. If you are permanehtty or
- temporaily iing somewhere otherthan the addfoss on
MOTION TO LIMIY OR:QUAS! this subpoena-and itwould require excessive travel for
HION Ty L Tromana you to'appeat, you st get pirior approval from goinsel
listed in:ltem 9. ;

“The Gommission’s Rules of Practice requiire that any
motior 1o lirmit or quash this subpoeha be filed within.
the garlier of 10-days after seivice or s fire for
compliance. The ofigingl and ten‘copies of the-petition

ruist be fled with the:Secretary of the Féderal Trade

‘Commission, accompanied by an-affidavitof serviceof ) | P
the document upon cotirse! listed in ftem 9, and Upon: This subpoena does riotvequire approval by:OMB ynder
all other parties preseritiod by the Rules of Practice. the Baperwork Reduction At of 1980

£TC Form 70-8 rex; W87Y




'RETURN 'OF SERVICE
l hereby ceitify: that a duplicate-onginal of the withi

W was dulif Sorved!  (chick i method hsed)

" {in.person,
¢ by registered mail.

" ‘byleaving copy at pringipat.office:or place ok business, o wit

anthé peison naimed Hereln oni;

B R R R TS

" bloni.day, and yean




ATTACHMENT A

DOCUMENT S TO BE PRODUCED PURSUANT TO SUBPOENA, DUCES TECUM

I Deﬁniuons
Forthe purposcs of these Requests for Documents, the following definitions apply:

A, The tiertn “Wholé Foods™ shall riean Whiole Foods Market, Ine., and its

officers, empleyges,-;%gms anid représentatives thereof:

B. Thctexm‘Wﬁd Outs™ shall miiean Wild Oats Markets, Inc:, the gitity aequired by
Whole Foods onAngust28,2007, and its predecessors, divisions, subsidiaries, affiliates,.
pa!‘tm:tslupsand3omt ventares, and all ditedtors, officers, employees, Agents, and tepresentatives
thereof.

C. Ti;eftenn‘-s:“ymi*’:and’-“ffvom"’ reférto the entity orperson t6 whot this Subpoenis.
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and. mcludmg all store formiats, brands, and banners under which any of the foregoing
operate, and. aﬂ-'dlmtf)fs officers, employees, agents and representatives thereof, -

D. The terins “Commiission” refors to the Federal Trade Commission and its.

elécte

mcal_lystq;eddatg;, microfilm, microfiche, sounid tecordings, films; .phot.ographs,
videotapes, Shd%, and other physical objectsor tangiblethings of every kind and description
contaiiiig stored inforniation, includinig but not limited to, transoripts, letiers, corresporidefice;

notes, memoranda; tapes, records, telegrams, electronic mail, facsimiles, periodicals; pamphlets,




brochuies, cxrcuiam advertisements, leaflets, reports, research studies; test duta, Woikinig papers,

drawings, :map's_,-% ésketches:,- diagrams, blueprints, graphs, charts, diaries, logs, manuals,

~:agr.eémentswcmtimﬁ€s,;rqugh drafls, analyses, ledgers, inventories, financial information, bank

recenlsrecmpts, books of account, understandings, minutes of meetings, minute books;

resolutions, ass:ents compuiter printouts, purchase orders, invoices, bills of lading, wiitten

:imem‘(ii?anda:QI’-:né(E)t.e'S'-ofomi communications; and any other tangible thing of whatever nature.
E. The tetins “reldte to,” “rélated 16,” “teldting to,” “in relation to,” anid.

"conceming” shall mean mentioning, comprising, convisting, indicating, describing, reflecting,

refenmg,evxdencmg,tegardmg, pertdining to, showing, discussing, connected with,

s

‘having a legal, factual or fogical connection, relationship, correlation; or association with-the

: ectmatterof the request. A document may “relate:to™ or anindividual or entity without

spetifically menj{imﬁitgg;orfdiseuss'ing{that individual or entity by nanie.

G.  The teoms “and” and “or” have both conjunctive and disjunctive meatitngs,

H. '[‘he terms “commiunication” .and “conununications” shiall mean all meetings,

: es-,:elect::jbnicsmaﬂ, imailgrams, télephone conversations, and all oral, written and.

electronic expressions or other ocoy

rrences whereby thoughts, opinions, information.or'data are:

tiansmitted betw’een two of 1more persons,

L The term “Transaction” shall mean the-acquisition of Wild Oats by Whole Foods
‘hiat ocourred on August 28, 2007,
T, Theterm “Geographic Ares™ shall mican the following iietropolitan areas:

-Albuguerque; NM;.
.Boston, MA}:




3. Boulder; CO;

4. Hinsdale, IL (suburban Chicago);
5. ‘Bvanston, 1L (suburbm Chigago);
6.
7

Clevelas -
7:  Colorado pnngs, cQ;
8:  Columbus, OH
9/  Denver,CO;
0. “West Hartford, CT;
1. Henderson, NV,
13, Las'Vegas, NV;.
14. Los Angeles:Santa Monica-Brentwood, CA;
15, Louisville, KY;
16, Oniahd, NE;
17, Pasadena, CA;
18.  :Phoenix; AZ;
19, Portland, ME;
20.  Portland, OR;
21 St Louis, MO;
22.  BantaFe, NM;
23, PaloAlto,CA;
24, Fairfield County, CT;
26, - Naples, FL;.
27, Nashville, TN;
28 Reno,NV;and
29 Sult Lake City, UT,

15 !nstructions
L. Submzt all documients, including information or items if the possession of your
staff, ‘e’mpibyeeSr::agents representatives, othier personnel, of: driyone. putpotting 0. act on your

behalf; by the: date listed in-Ttem 5 on the: Subpoena Duces Tecum forrg; to;

James A. Fzshkm

-Washmgton, D. C 20016 |
In the al’tmnvg ander FTC Rule 3.34(b), 16:C.ER. § 3.34(b), you riwst piodase anid perit

inspection and copying of the designated books, dognments (as defined i Rules 3:34(b)), or



tangibiethmgswor to permit inspection of the premises —at the-date and time specified intein
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecur form,

2 Ifanobjechen 1s mads to any regquest herein, all docaments and things responsive
made to producuon afadocwnent thie portion(s) of that document not subiject to the objection

should be prodused it the portion(s) bjected foredacted and fndicated clomrly s such,

modified in any *’“Pect ATl communications, dosuments, und files shiall be produced in fill and
unexpmgatedfommcludmg all attdchmeits and enclosures either-as they are.kept in your:
cxdiny cours ofbusness or oganized o orrspond wilh thoss roqests No communictin,
docoment, file, m'thmg requissted should be dispased of or destroyed.
s If Y°“ object to-any request, or offierwise withhold responsive information
a Tdentify the Request for Documents fo which objection or claim of

privilege is-made;

b Tdentify every Document mthheld the author, the:date of creation, andall
:'{ -reéipie'x‘it‘s_;.

o, Identifyall grounds for objection or assertionof privlege, and sef forth

the factual basis for asseértion of the-objection or claim of privilege;

d Tdentify the fnformation-withheéld by description:of th.‘e‘ topic or subject:

: matter, the.date of thé communication, énd the participants; and

¢ Identifyall persons having knowledge of adly ficts relating to your claii

of privifege:




4, Your responses should reflect:all knowledge. information, and documents in your
POSSERSION, custo&y, of:control, and mcludes uiless.otherwise specifically fridicated, your

sentatives; other personnel; or anyone purporting to act on.

coungel, staff, :@mpioyecs;.'agmts-,:.;.... Te

youir behalf.

5. Your respense to-the document request should include-any-document ereated.

202:261-3421 or Gorav Jindal at 202-261-3435.

TIL RuestsFor Dociiments

I. All decuments o have pravided fo the Commission in sotinection withi{s) the
Transactmn ot any investigation of the Transaction; (8) ETCv, Whole Foods Market,
Inc., le Actioni No. 1:07-CV-01021 PLF (D.DLC. 2007y, or (¢ fhils miatter, which is.In

re Iﬂzole%i;oods Market, Inc., FTC Docket No. 9324

2. All documeutsrelatmg 1o-any commmunications youhave had with the Commiission in

connection with (a) thie Transaction; (b) FTC'v. Whole Foods Market, ici, Civil Action

No. 1:07-CV-01021-PLF (D:D:C..2007); or.(¢) this matter, which is.Jn re Whole Foods

Market, Inc., FTC Dacket No, 9324,

3. Al -docmnienm;rélaﬁngfto-‘%qmFmds,:’- acquisition of Wild.Oats, including documents

discussing thic effict of the suerger on yoil

4. All documents discussing competition with Whole Foods:or Wild Ois, inctuding

esp Qnsesby youto.a new Whele Foods or' Wild Oatsstore-and respoﬁses’by you.to



pﬁaess,ptémoﬁon;s, product selection, quality, or services at Whole Foods.or Wild Oats

stores.

All market studies, strategic plans ot competitive analyses relating to competitionim each

Geographxc Area, fictuding documents discussing niarket shates,

markct studxes, steategic plans:or competitive analyses relating to:thie sale of natiital

and, orgamc yroducts including the sale-of natural and organic prodiscts in'yous stores.

All documents relating to-your plins £6 increase the shelf spaceat your stores allocated to

riatural and organic products, the number of natural and organic products sold in your

stores, or.;ﬁze.:saies of datoral ororganic products in ;ynur:;storesz

All documents discussing your plans to.renovate or improve your:stores to sell additional

natural and orgamc products-or to open stores ¢tphasizing natural-and orginic products.

Geogta phlc Area; and (b) for each store piovide.the fotal weekly sales for.each week

stoce J anuary 1, 2006-to-the-current date;




CERTIFICATE OF SERVICE

I cemfy ihat Lservedthe fotegoing Subpoeria Duces Tecum and all Attichrients vis
overmght maxhdehvery to:

Miles Market
28560 Miles Road
Salon, Ohio 44139

J. Robert Robertson, Esq.
:Federal Trade Com_mxssxon

‘Matthew J. Re 54,
Cathgrine M. _scateih, Esq.
Federal Trade Commission
601 New Jersey Avemme, N.W,
“Washington, DC:20001

‘Complaint Coungel

‘Dated; October 15, 2008

[s¢ Jumies A, Fishkin
James A, Fishkin, Bsq.




UNITED STATES GF AMERICA

_ BEFORE THEFEDERAL TRADE. comssmn
‘c«:masmawxs. WﬂhamE.Kovacle, Chairman
i Pamicla Jones Hirbour

Jon Leibowitz:
- 'J Thomas. Rosch

..jIn theMatter : ff‘,-

o 'WHOLE FOODS MARKEY, mc;
’ . acorporation. )

: :subxmtted O pmﬁuced in eonnecuon wzth th;s matter

IS }IEREBY ORDERED THAT tis Protesive rder Govérning Confidential

Matenal (“Procectwc Orde ';') shaﬁ govem the handhnor of all D1scovary Manenal O

 erofer defined.

'secvets or oﬂwr rmemh develapmcnt or commercial mfonnanon, the dlsclosure of wluch

. would hkcly cause commercial halm to the producmg party, ar sensmve pcxsonal fformat i,
j “Dlmvcty Maicnai” shallreferto documents. and information pri :

party i connectxon with this matter

mcc@tdmg, mscnpt of oral testmmy, or electromcally stoxcd mfotmatwn isd the possessron of g '

:?m)’ora tturdparty Commissi




‘any-of its employe%agentsaﬁomeys and all-other persons acting on its behalf, Qazmlaélinjg;

dnrmg aFederaledeCm 0 ss]mmvesngahon or:duting the:tic ¢ of this procéed;

cnntled 1o conﬁdenuahtyundermcfedcml 'I‘rade Commissi

irements: . <OF dxscowry dcmands i thxs proceedmg ma}' desxgnatc any

iresponsxve docummt or pomon thmof as conﬁdentxal matena] meludmg documents

. 4 Thc pames, i conductmg dzscoveryﬁnm third, paxﬁes shall provnde to each thu'd

: pany a copy of t}us Order so'as. to mfonn each such thlrd pany of luS. her, or its qghts hcrem

5. A desxgu -"'on of conﬁdantmhty shall consumte a mpmenmnon m goad faith arid, after fs ;[ S

dofi ned'i'n Paragtaph Lof thxs Crder

" .desxgnaaon "C@NEID -1?‘ ‘*ﬁ.me Docket No 93 ot any other appmpnate Hotice’ that
xdennﬁes th‘xs p‘roceedm together thh an.indication of the pomon orpcmons af the domunent
consxdcmd to be conﬁdcntxal matena] Conf‘ deritial mfonnahon coutamed e electmmc




‘documents: may also be designated ds conﬁdcnnal by plicing the desxymuon

~FICDocket No, 9324” or any otfier ; appropnate rotice:that 1dentzﬁes thxs

;proceedmg, on lhe face of the ch chVD 01: other inediunaon. whxch the. document is pmdaced. x
’Masked or otherwiss

.contam pnvﬁcged manet, provzded that the copy produced shall indicate st the appmpnate met
o “that portions. havebeen deieted and the masons therefor

7. Conﬁdennal material shall he discl ; sed only ¢ (a) the Adunmsttatwe Lsw :rudge

f ‘pmdmg over. S;_ i ¢ ; g pezsormel asszstmg the Adnumstranve Law §f udgc, the ‘

. Cbrmmsslon an xts cmployees and personncl rctamed by thc Cmnrmssmn as experts o

frespondent, ( enmy estabhshed by the. mpondent, Of emp!oyees of any thmi party w}nch
 has becn subpoenaeﬁ o producc documcms or mfonnauen o eaunecnan mth tlns matter, and .

’ ‘provxded fmth t that ¢ a h: sacb expert ar- consultam has sxgncd anagtecmﬂm 3 abxde by the:

‘terms of this pmtectwe order; (b) wdges dnd. other court 9crsonnel of any comtt havmg L g

: ; Junsdxcuon averany appei}ate ngsmvolvmgﬂusmatmr fi;iz,,r(ci;bqtsidé msel"fm’d -

'7'; theit: assocxated attomcys and other cmployees of thenr Iaw ﬁrm(s) prowded T




s Commlssxon may, subject 2 taktng aPPmP“a“" s‘eps toprese

recewed the mformauon insquestion, or who is prcsentiy empioyed by the producmg <y v,

8. stciosune ofcenf dential matcna] 0 any persm Heseribed in Paragrapt 7 ofﬁns. :

; Qrder shal} be tmly for the; pmpo,ses Qf the. pmparatwn and heanng of ﬁus pmoeedmg, or

.Whg .._‘i'f'zver, provxded, however, that the -

any appeal themfrom, md forno ather p..ﬁ.}
] ...:e the: eonﬁdentmhty of

such matenal use ordxsc}ose conﬁdent:al matmal a8 pmvxded by xts Rulcs of anctxcc. o
Secl:(ms 6(f) and 21 of the Fedemi dee Conumssnon Act of any other 1ega1 ab]xgatcon R

- mposed upon the Comnnssxon

».,;,40" oﬁm paper ﬁled orto be ﬁled thh the Se: f’f""'_taxyﬂf the Camxmss;on, the Secretaxy

o '_shall be 50 mfonned by the party fihng such papers, and snch ‘papers sball be ﬁlad in:

Ry 3 partymcludmg

: :'.",,:;camera To the' tcnt that such mazenal Wis: ongma]iy submmed by a thlrd party the

matznals in us papers shall zmmdmtsly notxfy the submﬁter of such S

" inchision, Confi

T

a}ima:enal contamed in: ﬁkcpapexs shall contmue to have zn camem

' &eétinbm uxmi order 'of the Admamstrauve Law 3 udge, provxded, howevcr, that
i such papers: may-bc furmshzd to persons or entities who may recmvc conﬁdentxa}

B mateial pursuant to: Pamgraphs 7 of 8. Upon or: aftcr filing any paptﬁ' contmnmg |

’ conﬁdcntxal mat___‘_,al the ﬁhng pmy shall ﬁie on'the. pubhc mcord a duphcate cepy bf

A

that any confidemxal mavenal is conmned i any pl&dmg, mohon, exhlbzt-- o -




provide advzmoc notice to the other party.orthird party for: oses ‘of; aliowmg that

“party toseek an. ordez that the document or transcnpt lare prdtited i m camers; treatment. If
thiat pe

wxshes in camera treatment for the document ar: tmnsenpt, the party shail ﬁle

an appmpnate monon with the. Adtmmscrauve Iaw Iudge; wzthm 5 days aftcr 1t reccxvcs

demed all dacuments and transcnpts shall be; part of the pubhc mco:d Wheze ‘in; camera

o imatment 1sgranted, aduphcate coPyOfsuch document or I}”':'-

. fnothmg hexmn shall lnmt the apphcabxhty uf Ru]e 4. ll(e) of th&Connmss:on 8 Rulas af




Pm’-’i'cé, 16 CFR § 4.11(e), to; dxscuvery TequEsts in another pt‘f oy

lfig that are directed to
the Commz ssrorz o

iz Atthe'hme;‘that any consuitant oF ofher person: retzi jed to- ass’iét'coahsel inthe

pmpamtxon or hcmng of: this acuon concludes pamcxpauon m the actmn, sugh person shall

& part Shall remm documents obtamed in ﬂus achcn to'their (
‘ . subnmters provxded, howem:, that tixc Commxssmn 'S obhganon 10 rcm documems

‘ shal] be govemed by.the: prowauns af Rule 4 12 of ﬁwRules of Pmcuce 16 CFR §4, 12.

13 m"ﬂadveﬁentﬂ"'“"""onord:sclosumofmfonmnonm'""

; e : '_iézii_:ndlscovztyﬂxatzssub]ectmaclmmofpnvdegewﬂlnotbedmdwbsa

- waiver of- any pnvrlcge to wh;ch tha prucmg party would have been cntxtled had the

ents pmducedbya ) R

o dxsclosure ﬂac party clalmmg madvcncncc shall prompﬂy nohfy any paxty tb,at receWed thc R

mfonnatwn of the claxm and the bas;s for 11,

promptly mtum ﬁxe oif ed mformanon, and all eop;w of 1t, and maynot use ordxsclos’é 'tbe

mformauon un!ess the: c}axm is. resolved such that no pnvﬂcge apphw o' the mformatxon

thhmg m'thz .rdezr pmupposes a dctemnnanon on the claim of pnvniege or of reasonable cam
in pn&servmg pn’vﬁege if; challenged )




» and use of conﬁdgnt‘xal dxscoVery matenal, shall ‘withoulwritten per ':f

14 The: prov,xsms of this Protective Order, insofar as they restrict tie commmncatxon-

ssion of the

.submxtter or fuxﬂxer order of lhe Commtssxon, conunuc tobe bmdmg afm the conclu sxon e

,ofthxs‘ )

- ISSUED: Oclober 10,2008, -

ng. - __
BytheCmnmxsswn._ (

o Donald SClark
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

Peter Sarandos, Sr.

P&S Foods (d/b/a Shur-Sav Markets)
6633 Vernon Street

University City, MO 63130

2, FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time specified in
item 5, at the request of Counsel listed in Item 9, in the proceeding described in ltem 6.

3. PLACE OF PRODLUCTION OR INSPECTION

See Attachment A, Part IL, No. 1

4. MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 4, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No, 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part I1I

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

Jamnes A. Fishkin, Esq.
Dechert LLP

1775 1 Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Diraldfd LLk—

32005

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice Is
legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for

compliance. The original and ten copies of the pefition

must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in Item 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and
mileage be paid by the party that requested your

nce. You should present your claim to counsel
listed in Item 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listedin tem9,

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

" FTC Form 70-B (rev. 1/97)



RETURN OF SERVICE

! hereby certily that a duplicate onginal of the within
subposena was duly served:  (check the method used)

€ In person.
" by registered maf.

" by leaving copy at principal office or piace of business, to wit:

on the person named herain on:




ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

I Definitions
For the purposes of these Requests for Documents, the following definitions apply:

A.  Theterm “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, parmerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof. |

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof. -

C. Tﬁe terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E.  “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

- notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,




brochures, circulars, advertisements, leaﬂeté, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial infdrmation, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referting, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
baving a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G. The terms “and” and “or’ have both conjunctive and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

J. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;




Boulder, CO;
Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;
Colorado Springs, CO;
Columbus, OH
. Denver, CO;
10.  West Hartford, CT;
11.  Henderson, NV;
12.  Kansas City-Overland Park, KS;
13.  Las Vegas, NV;
14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;
16.  Omaha, NE;
17.  Pasadcna, CA;
18.  Phoenix, AZ;
19. Portland, ME;
20.  Portland, OR;
21. St Louis, MO;
22.  SantaFe,NM;
23.  Palo Alto, CA;
) 24,  Fairfield County, CT;
25.  Miami Beach, FL;
26.  Naples, FL;
27.  Nashville, TN;
28, Reno,NV;and
29.  Salt Lake City, UT.

Vo NAL AW

IL Instructions
1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A, Fishkin

Dechert LLP

1775 I Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or




tangible things — or to permit inspection of the premises —at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, nb communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilegé;

d Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e Identify all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at

202-261-3421 or Gorav Jindal at 202-261-3435.

II. Reguests For Documents
Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (¢) this matter, which is Jn

- re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324,

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4, All documents discussing oompeﬁtidn with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of naﬁxral and 6rganic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to seil additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.




CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

Peter Sarandos, Sr.

P&S Foods (d/b/a Shur-Sav Markets)
6633 Vemon Street

University City, MO 63130

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.-W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 13, 2008

[s/ James A. Fishkin
- James A. Fishkin, Esq.




. WHOLE FOODS MARKET, mc.,

UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS William E. Kovacic, Chaxrman
: Pamela Jones Harbour
Jon Leibowitz
J- Thomas Rosch

Tnithe Matter of R
Docket No. 9324 -

-8 eorporaﬁon.

)

)

)

)
).

).

~ For the plnposc of’ pmtectmg ﬁxemtetests of the pames and tbud partxes in the
' above-capuoned ‘Thatter agamst 1mpmpet use sind dlsclosure of oonﬁdenual mfoxmatlon |
subnntu:d or ptoduc;ed in connecuon wnth this matter: . ' -
~ITIS HEREBY ORDERED THAT this Protective Ord@r Govcrnmg Conﬁdentml
Matenal (“Protecnve Order") shall govern the handlmg of all Dlscovsary Mawnal as
L, AsmedmﬂnsOrder ﬁdenhaimatenal”shallrefertoanydocumentor
pomon thereof that contains non-pubhc oompeuuvely seusmve mformatlon, mcludmg trade
secxets or other meamh development m' commcmal information, the dlsclosure of which
: would hkely cause oommema] harm to the pmdm:mg party, or sensmve petsonal mformatlon.
N “DlscoveryMateml” shallmferto documents and mfarmauonproducedhyapartyortlnrd '
pany in connection with ﬂns matter, “Document” shall refer toany dnscovemble writing,
: ' recoxdng,lranscnpt ofomltesl:mony orelecu'omcaﬂystoredmfannauonmﬂleposscssnon ofa |
attyoraﬂurdpmy Commxssxon”shall referto ﬂaeFederalTradeComnnssxon (“FPC") or




' any of its employees, 'agents, attoincys, gnd all other pcxsons‘acﬁhg onits béhglf, éxcluding o
persons retained as consultants oftmperts for purposes of this pmcwdmg o _
2. Anydocumenmrpomon theteofproducednrsubmxttedbyarespondmtorathnﬂpmy |
dmmg a Federal dee Commisslon mvcstlgatlon orduring the course of ttns ptoceedmg that is
entitied to confidentiaity under the Federal Trade Conmssm Act, or any rcgulaﬂon. .

: mtetprctanon or pmcedent oonoamng documents in the possessxon of thé Comnnsabn.

' as well as any mformanontaken fmm any pomon ofsuch document, shall be tmatedas
conﬁdmhalmatcnalforpmpomofthlsﬂrder ' L '_ o

3. 'Ihe pames and any tlnrd parues in complymg with mformal (hscovety mquests,
d1sclosurc reqmrements m' dxscovay demands in this proceedmg may deslgnatc any .

= responsive dogument or pomon thereofas confidential mabenal, mcludmg documents

: f obtamedbythem ﬁOmthudpmuespmnantto dnscoveryoras otherw:seobtamed.

4 parﬁ&e, in eonductmg dlSGO’VCt)' &om thu'd partles, shall pm\nde to each tlnrd .
.._' party acopy of this Oxdersoas to mform each sach thudparty of his, her, orits rights herein, .

5 A desxgnauon of conﬁdenuahty shall constxtutc a rcpmsentahon m good fmth and aﬂler o

cmful detemnnatxon that the matenal is not reasonably beheved to'be aheady in the pubhc |

domain and that oounsel belleves the matcnal §0 dmgnated constnntes conﬁdenual matena] as ' -
_'defmedmpamgmph 1 ofthstrder O T

6. Matenal may be de.s:gnated as conﬁdenual by placmg on or aﬂixmgto the documcnt
:contammg such matsnal (in such manncr as 'will not mte:fere w1th the legib:hty thereof) the
. designition "CONFIDENTIAL—FI‘C Docket No. 9324" or imy other appropnate notice that |
1denuﬁes thxs ptoceedmg, togethcr thh 2n indication of the pomon or pOrﬂons of the document
considered'to be conﬁdcnual matenal. Conﬁdenual mformatlon contamed in electronic

S 2




documents may slso be designated as confidential by placing the tlesignaﬁon
“CONFIDENTIAL-FTC Docket No. 9324” or any otfier appropnate notioe that 1dentiﬁes this -
mdmg,onthefaoeofﬂxeCDorDWoroﬁmMmonwhchthedocumenttsproduced. - |
Masked orotherwxseredactedcopxes ofdocnments may be pmducedwhm thepomons deleted .

' oont.am privileged mattet prowded that the oopy produoed shall indicate at the appropnate point -

.,’thatpomons havebeen deleted and ﬁlemasonsﬂxetefor _ o
7 Conﬁdenttal maltérial shall e dtsclosed on]y t0r a) the Admuush'atxve Law Judge =
prestdmg over this proceedmg, personnel ass:stmg the Admxmstmuve Law Judge the P |

_ ".Commxsston and 1ts emp]oyees and pemonnel tetamed by the Commtss:on as. expetts or ' .
- consultants for th1s proceedmg, prowded such expetts orconsultants ate not employeec of the - :
: nespondmt, or any enhty estabhshed by the respmdent, or employees of any tlurd patty wlnch = . k
" -has beensubpoenaed to produoedocuments ormfonnatton in eonnectlon vmh tlns matter and .

' "prowdedfmﬂterthateachsuchcxpextorconstﬂtanthasstgnedmageementtoabudebyﬂte '

* ferms of this protecuve ‘order; (b) Judges and other court pemonnel of any oouxt havmg
JﬂﬂSdlcuon over any appellate prooeedmgs mvolvmg this matter (c) outs1de counsel of record | '
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)
1. TO 2. FROM ’

Will?am J. Coyne

Ry 4 CEO UNITED STATES OF AMERICA

500 West Capital Avenue FEDERAL TRADE COMMISSION
A West Sacramento, CA 95605 .
This subpoena requires you to and permit inspection and copying of designated books, documents (as

defined in Rule 3.34(b)), or tangible things - or to permit

of premises - at the date and time specified in

( inspection
Item 5, &t the request of Counsel listed in item 9, in the proceeding described in item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part II, No. 1

4, MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION
November 4, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part Il

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishikin, Esq,
Dechert LLP

1775 1 Street, NW
Wasghington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE )
OApz,206 71 Loaldld. Cofe—
/ - GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by-law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commiasion's Rules of Practice require that any
motion to limit or quash this.subpoena be filed within
tha earier of 10 days afier service or the time for
compliance. The original and ten copies of the petition
must ba filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in item 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance, You should present your claim to counsel
listed in ltem 9 for payment. If you are permanently or
ternporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in Item 9.

This subpoena does not require approval by OMB under
‘the Paperwork Reduction Act of 1980.

FTC Form 70-B (rev. 1/97)



RETURN OF SERVICE

1 hareby ceitily that a duplicato original of the within
subpoena mmguwd: {check tha meihod usad)

€ in person.

C: by registerad mal.

C: by leaving copy at principal office or place of business, 0 Wit




ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A, The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnesships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof,

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs;
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, tmnscripts, letters, correspondence,

notes, memoranda, tapes, records, telegmms, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F.  The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  Theterms “and” and “or” have both conjunctive and disjunctive meanings.

H.  The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, infbrmation or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

L. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;



3 Boulder, CO,

4 Hinsdale, IL (suburban Chicago);
5 Evanston, IL (suburban Chicago);
6. Cleveland, OH;

7. Colorado Springs, CO;

8 Columbus, OH

9 Denver, CO;

10.  West Hartford, CT;

11. Henderson, NV;

12.  Kansas City-Overland Park, KS;
13. Las Vegas, NV;

14.  Los Angeles-Santa Monica-Brentwood, CA;
15. Louisville, KY;

16. Omaha, NE;
17. Pasadena, CA;
18.  Phoenix, AZ;
19. Portland, ME;
20. Portland, OR;

21. St Louis, MO;

22,  Santa Fe, NM;

23.  Palo Alto, CA;

24.  Pairfield County, CT;
25.  Miami Beach, FL;
26.  Naples, FL;

27.  Nashville, TN;

28.  Reno, NV; and

29.  Salt Lake City, UT.

IL Instructions
1. Subrm't all documents, including information or items in the possession of your
staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:
James A, Fishkin

Dechert LLP
1775 1 Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things - or to permit inspection of the premises — at the date and time specified in Item

5, at the request of Counsel listed in ltem 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive

to the request not subject to the objection should be produced. Similarly, if any objection is

made to production of a document, the portion(s) of that document not subject to the objection

should be produced with the portion(s) objected to redacted and indicated clearly as such.

Otherwise, no communication, document, file, or thing requested should be altered, changed, or

modiﬁedinanyrespect. All communications, documents, and files shall be produced in full and

- unexpurgated form, including all attachments and enclosures either as they are kept in your

ordinary course of business or organized to correspond with those requests, No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information

because of the claim of privilege, work product, or other grounds:

a.

Identify the Request for Documents to which objection or claim of
privilege is made;

Identify every Document withheld, the author, the date of creation, and all
recipients;

Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;
Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

Identify all persons hgving knowledge of any facts relating to your claim

of privilege.



4. Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf,

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.

6.  Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435,

Ol Requests For Documents
Please provide the following:
1. All documents you have provided to the Commission in connection with (a) the

Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,

Inc., Civil Action No. 1:07-CV-01021-PL¥ (D.D.C. 2007); or (c) this matter, which is In

 re Whole Foods Market, Inc., FTC Docket No. 9324, *

2. All documents relating to any communications you have had with the Commission in -
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is Jn re Whole Foods
Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents
discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each
Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since Januaxy 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

William J. Coyne

President and CEO

Raley’s

500 West Capital Avenue
West Sacramento, CA 95605

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M, Moscatelli, Esq.
Federal Trade Commission

601 New Jersey Avenue, NW,
Washington, DC 20001

Complaint Counsel

Dated: October 13, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

2. FROM
Jack W. Sl'raub. Jr.
3385 Foreyth Bosorard UNITED STATES OF AMERICA
Clayton, MO 63105 FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time specified in
ltern 5, at the request of Counsel listed in ltem 9, in the proceeding described in Item 6.

3. PLACE OF PRODUCTION OR INSPECTION 4, MATERIAL WiLL BE PRODUCED TO

James A. Fishkin
See Attachment A, Part I1, No. 1

5. DATE AND TlME OF PRODUCTION OR INSPECTION
November 5, 2008 at 10:00 am

8. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part Il
8. ADMINISTRATIVE LAW JUDGE ‘ 9. COUNSEL REQUESTING SUBPOENA
James A. Fishkin, Esq.
o
s 1775 I Street,
Federal Trade Commission Washington, DC 20006-2401
Washington, D.C. 20580
DATE ISSUED SECRETARY'S SIGNATURE

Octalln 3,2068 Dol 8.l

GENERAL INSTRUCTIONS

APPEARANCE : TRAVEL EXPENSES
The delivery of this subpoena to you by any method The Commission's Rules of Practice require that fees and
prescribed by the Commission's Rules of Practice is mileage be paid by the party that requested your
legal service and may subject you {o a penaity appearance. You should present your claim o counsel
imposed by law for failure to comply. listed in Item 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
MOTION TO LIMIT OR QUASH this subpoena and it would require excessive travel for
i . you io appear, you must get prior approval from counsel
The Commission's Rules of Practice require that any jisted in item 9.

motion to limit or quash this subpoena be filed within

the earlier of 10 days after service or the time for

compliance. The original and ten copies of the petition

must be filed with the Secretary of the Federal Trade

Commission, accompanied by an affidavit of service of

the document upon counsel listed in item 9, and upon This subpoena does not require approval by OMB under
all other parties prescribed by the Rules of Practice. the Paperwork Reduction Act of 1980.

FTC Form 70-B (rev. 1/97)



RETURN OF SERVICE

1 hereby certily that a duplicate original of the within
subpoena was duly served:  (dwck tw mathod used)

C In person.
by registersd mail.

" by leaving copy at principal office or place of business, to wit:

on the person named herein on:
T (onth, day, end yesr)

e e )



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors, (
officers, employees, agents and representatives thereof.

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
‘Whole Foods oh August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C. The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, smlbsidialjes, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The tenms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every otiginal and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H.  The térms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on Augusi 28, 2007.

J. The term “Geographic Area” shall mean the following metropolitan areas:

L Albuquerque, NM;
2. Boston, MA;



3 Boulder, CO;

4 Hinsdale, IL (suburban Chicago);
5. Evanston, IL (suburban Chicago);
6. Cleveland, OH;

7 Colorado Springs, CO;

8 Columbus, OH

9. Denver, CO;

10.  West Hartford, CT;

11.  Henderson, NV;

12.  Kansas City-Overland Park, KS;
13.  Las Vegas, NV,

14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;

16.  Omaha, NE;

17.  Pasadena, CA;

18.  Phoenix, AZ;

19.  Portland, ME;

20.  Portland, OR;

21.  St. Louis, MO;

22. SantaFe, NM;

23,  Palo Alto, CA;

24.  Fairfield County, CT;

25.  Miami Beach, FL;

26.  Naples, FL;

27.  Nashville, TN;

28. Reno,NV; and

29.  Salt Lake City, UT.

II. Instructions
1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin

Dechert LLP

1775 I Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request‘ of Counse] listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, inclﬁding all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those request~s. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a, Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e Identify all persons having knowledge of any facts relating to your claim

of privilege.



4. Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, emﬁloyees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

s. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

IOL  Requests For Documents |

Please provide the following:

1. All documents you have provided to the Commission in connection with (2) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is fn re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4, All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strgtégic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

Jack W. Straub, Jr.
Straub’s Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

[s/ James A. Fishkin
James A. Fishkin, Esq.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

'comﬂssmms : W'lliamE.Kovacie, Chairman

Pamela Jones Harbour
Jon Leibowitz
- .J. Thomas Rosch o
) .
lntheMatterof ) e :
) . DocketNo.9324. -
WHOLEFOODSMARKETINC., ) .
. acorporaﬁon. ).
)- .-

' Forthepuxpose ofpromc’ung iz.hei.ntexcst; of thé parti&s andtlurd parncs inthe.
‘ abovc-capnoned matucr agmnst n'npmper use dnd disclosure of conﬁdenual mfmmauon |
subnnttedorproduqedmconnecﬁonmﬂnhrsmattar PR o .
IT IS HEREBY ORDERED THAT this Protective Orda' Govermng Conﬁdenual
Material (“Pmtecnvc Ordct") shall govem the handlmg of all Dlscovexy Matenal as
‘ereafter defed. o o
L " As used in tlus Order, ‘%onﬁdenual matenal” shall refm' to any document or
'poruon thereof that contains nonapubhc compet:txvely sensmve mformahon, mchldmg trade
‘secre'ts or qmer mwarch, dcyeldpment o; pommemial information, the 'dlsclosure of which
i 'wqui'd likely causecommmalharm toAthe producing party, or sengitivgﬁrsbﬁa_l ihformati’on.:
1 “Discovéinate;iax"shanrefam documents ;ndinf&mgsonpr'oducedhya;ia;tyuuﬁrd |
: party in connection with dﬁs matter“Document” shall refer to any discc;y.erablc writing, ‘
reéo;ding,uanscﬁpt of oral testimony, or clecu'omcallystmd mfonnauon mthe possession of a :
patty or a third party, “Commission” shall refr tothe Federal Trade Commission (FTC, or -




' any of its employecs, agents, attomcys and all other persons acting on its behalf excludmg -'
persons retained as consultants orcxpms for purposes of this prqoeedmg '
2.: : Anydocument orpornonﬂtereofproducedorsnbnnttedbya:espondentoraﬂmdparty |
dm'mg a Federal Trade Comm:ssxon mvesugatwn or:during the course of- tbas proceedmg that i 1s
ent:tled to conﬁdentxahty underthe Federal dec Comtmssxon Act, orany regulatton, -

. mtcrpretatlon, or precedent concemmg docnments m the possessxon of the Commt&swn.

' as well as any mformauomaken from any poxtton of such document, shall bemtedas

conﬁdenttal matmal forpurposes of tlns Order : ; . . '

| _'3. The pmucs and any thn'd partles in complymg w:th mformal dtscovety requests

d13closurc leqmrcments -or dxsoovexy demands in this procwdmg may desngnxte any

- ‘responstve document or pomon thmof as conﬁdenttal matenal mcludmg documents

: - ohtmned by them fmm thn'd partws pursuant to dlscovety or as othermse obtamed.

. 4 Thc partles, in oonductmg mscovery fmm ﬂurd pathes, shall provnde to each thxrd
) azty acopy of this Ordetso Bs. to mform each such thigd party ofhls,,ha', orlts nghts herem

5. A desngnauon of conﬁdenuahty shall. constltute a rep;resentatton tn 8°°d faith and “ﬁ“ T ..

careﬁll deterzmnatxon that the matenal is not reasonably belxcved tobe ah'eady in the pubhc

‘ domam and that oounsel beheves the matenal $0 desxgnated consnmtesconﬁdenud matenal as

| 'deﬁnedearagraph 1 ofttusOrder ':. " -

'6. Matenal may be desxgnated as conﬁdennal by placmg on or afﬁxmg to'the document

,contmmng such matenal (m such manner as 'will not mterfete thh the legibthty theteof) thc

E '.destgnatwn “CONFIDENTIAL-FIC Docket No. 9324" or ény other appmpnatc noticg that
 identifies thls proceeding, togethet wnth an indication of the portlon or porhons of thc document

considered to be conﬁdama] matcnal Conﬁdenual mformatlon contamcd in clectronic

." 2




documents may-also be desi gnated as confidential by placing the demgnation
“CONFIDENTIAL—FI‘C Docket No. 9324” or atiy otfier appropnate notice that 1denttﬁes this -
| . proceedmg,onﬂlefaoeoftheCD orDVDorothermedmmonwhlchthedocummtlspmduced.
Maskedoroﬂlerwmeredmedcoples ofdocumentsmaybe produoedwhelethepormns delewd'--
contam privileged matter, prowded that the copy produced shall indicate at the appropnate point "
..'ﬂlatpormnshavebeendeletedandthereasonstherefor _ | ‘
| 7_. - Conﬁdentnal matenal shall bedtsclosed only to: (a) the Admmxstrauve Law Judge .
) ) _presnding over th1s proceedmg. personnel asslstmg ﬂleAdnnmsu'auve Law Judge, the P
.'.Coxmmssxon and 1ts employees and pelsonnel retamed by the Comm:ssmn as, expetts or
| consultants for thxs proeeedmg. provxded such experts or consultants are not employees of: the
- respondent, or any entlty estabhshed Dy the respondent, or employees of any tlurd patty whxch
. has beensubpoenaed to produce documents ormfonnauon in connecuon thh thJs matter and . |
, ._pm\nded fuither that each such expert or- consultant has signed an agreement 0 abide by the: .. |
terms of this protecuve ordcr' (b) .ludges and other court personnel of any court havmg o 3
Jtmsdxcuon over any appellate proceedmgs mvolvmg this matter (o) outsuie counsel of rec0rd
E for the respondent their assocmted attomeys and other employees of ﬂte;r law ﬁrm(s), provxded )
such petsonnel are & not employees of the respondent or of any entxty estabhshed by the a
| mpondent (d) anyone retamed to assist outstde counsel in the preparanon or heanng of this |

, proceedmg mcludmg expens or consultants pmv:ded such expens or consultants ate not . -

: emp]oyees of the respondent, Of any enuty estabhshed by the respondcnt, or employees of any | . .

tlnrd party which has been subpoenaed to produoe documents or mformaﬁon in connecnon with
this matter, and provxded further that each such expert orconsultant has slgned an agneement to .
abide by the terms of this protecnve order and (¢) any wntness ordepouent who authoned or i

3..




received the information in quesnon, or who is pmsently employed by the pxodncmg party
8. D:sclosme of conﬁdennal matenal to any pexson described in Paragraph 7 of this -
. Ordershall be only for tlaepurpom of the pmparaoon and heanng oftlns proceedmg,
.any appeal therefrom, andfor 1o other pmpose whatsoevcr provxded however, that the
g Commlsslon may, subjoct to talong appromatc stcps t0- pmserve ﬂle oonﬁdenoalnty of
| such matenal use ord:sclose conﬁdenualmatenal as provxded by its Rules of Pmouoe,
' | Secuons 6(t) and 21 of the Fedeml Trade COmmxssxon Act; or any other ]egaI obhgatxon
) '9L " h the event that any oonﬁdcnual matena} is contauned in any pleachng, motlon, exh:b:t 2 '
' ,lorotherpaperﬁledortobefiledwrﬂltheSecmtaryofﬂwComm:sslon,moSeuetary
- .shallbe somforme&bythcpartyﬁhngsuch papcrs and suohpapers shallbeﬁlcdm
o camera To theextent that such matenal was. ongmally sublmtted by a thlrd pany the
. 'party mcludmg the matenals inits papcrs shall lmmodmtoly notify | the submnter of such
. 'mclusxon Confidenhal matena! contamed in- thepapersshaﬂ contmuc to have in camera
| treannent untll furthu' order of thc Admmlstrahve Law Judge, prov1ded. however that
J such papers maybc furmshed to pm'sons or entities who may receive conﬁdcnha.l .' SR
: matenal pursuant to Paragmphs 7 or 8. Upon or afo:r ﬁhng any papcr contammg
- :conﬁdentxal matenal the filing party shall fileon the pubhc rocord a duphcate copy of
- the paper that dow not: mveal oonﬁdenual maoenal Furthcr, if the protoctlon for any, such
> :matmal explres a party may file on the pubhc xecord a duphcate copy whxch also |
contams the fmmcrly protectcd matmal _
' 10:" I counsel plans to: mtroduoe mto cv:denoc at the hearmg any documcnt or transcnpt )
, 'contammg conﬁdenual matena,l pmduoed by another party or by a third party, thcy shall
4




provide advance notice to the other party or third party for pixrposss' of allowing that
' party to seck an order that the docummtoruanscnptbegmntedmcamemu'eaunent If
thatpartywmhes in camera msatmentforﬂxe documcntortransmpt,thepmyshall file -

an appropnate motion with the Admxmstranve Law Iudge vnthm 3 days after it reoswes

such noucc. 'Until such nme asthe Adm:msﬁ'anvc Law Jndgs rulcs othcthse. the document or '_ e

S uansmptslmllbeaecetdedmcamerauuunent. Ifﬂasmouonformcamemmuncntm

demed,alldocumentsmdtransmptssimllbepaxtofthepubhcmd.Whmmmwm
. m:atmcnt is. granted, aduphcatc copy ofsuch document or tmnscnpt vnth the conﬁdcnual ,' S '
mu:nal deletsdtherefrommaybeplwedonthc pubhcmcord. | |

' ‘ 11T lf any pa:ty receives adlscovetyrequest in anothcrprocsemng that may requunthe

| disclosute of conﬁdenual matenal subxmtted by anotherparty or third party, the recxplent
. ofthe dlscovery mqusst shall promptly nonfy the subnntter of recexpt of’ such reqmt
' Unless ashonertnmexs mandawdbymnorderofacomt,suchnouﬁcanon shall bcm )
| wmmg and be reoexvcd by the submxttsr at least 10 busmcss days beforc pmducuon, and
. shall mclude a copy of thls Protecuve Order and a cover letter that w:ll appnse the e

h submltter of its rights | hereunder Nothmg herem shall be construed as n:qulnng thc o

. reclplent of the dxscovery request or anyone elsc covexed by this Order 10 challenge or '

: appeal any onder mqumng producuon of conﬁdent:al matenal to subject ntself to any
penaltm for non-oomphance with any such order or to seek any relief from the Adm:mstmhve _
Law Judge or the Comrmsslon The mment of the dlscovery request shall not oppose the
submltta"s efforts to cha]lenge the dasolosune of conﬁdenual matenal. In addition, .

. nothing herein shall limit the apphcab:hty of I_{ul_e 4.11(0) ,of the Comm:sslqn s Rales of -




Practice, 16 CFR § 4.11(¢), to discovery-requests in another prooeedmg that are directed to .
te Commission. B

‘ 12 . Atﬂleumeﬁlatmxyconsu}mtorotherpersonmtmnedmasmstcomselmthe

. preparat:on orheanng ‘of this acuon concludes pmﬁcxpaﬁon in the acnon, such pérson shall

;netum to counse] all cop1es of docurhents or poxuons thereof desxgnated conﬁdenual that a:e m

) the possessxon of such person, mgether thh all notes memo:andamotherpapers eontanmng

o conﬁdcnua] mformanon Atthe conclusxon of tlus pmceedmg, mcludlng the exhaushon

T of_}udacm! revnew,ﬂ)eparucs shalltetm'ndocumentsobtamedm thisactiontothmr

- subnnmexs prowded, however, that the Commxsslon 8 obligataon to retum documents
. shall be governed by.the provxsmns of Rule4.120f the Rules of Pmcuce, 16 CFR §4. 12.
'I‘he madvertent producuon m‘ disclosure ef mformanon or documents produwd by a.

- 'panyortlupdpaxtymd:scoverythatlssubjecttoaclmmofpnvﬂegewﬂlnotbedeemedtobea'

' _ waiver of any pmﬂege to wlnch the producmg pm‘ty would have been entltled had the

' madvertent production or d:sclosme not occutred, provided the pro.ducmg party exm:xsed
_' neasonable caxe to preserve its pnvﬂege In the event of such madvertent produchon or '. B
o dxsclosure, the party clanmng madvenence shall prompﬂy notxfy any party that xecewed the

mformatxon of the clalm and the basxs for it. After being so nouﬁed, the recewmg pany must

L promptly return the speclﬁed mfoxmahon, and all cop;les of it, and may not use or disclose: the-

mformanon unless the claim is resolved such that~ no pmnlege apphes fo the mformatxon
Nothmg in this Order presupposes @ detetmmat:on on the ¢laim pf prmlege or of reasonable care

mpresemngpnvnlegexfchallenged '. -




14.  The provisions.of this Protective Order, insofar as they restrict the communication

. and use of confidential dlscOVerymatenal shall, without written penmss:on of the

: Submntteror fmthcroxﬂcr of meCommxsslon continue to be bmdmg afﬁerthe conclusxon. .

ofﬂnap;oeeed:ng. R ~. s ‘ |
‘Bythé Commitson, -

»
-~

* " Donalds: Glark -

" ISSUED: October 10,2008 -
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule §.34(b), 16 C.F.R. § 3.34(b)(1997)

2 FROM
Greg Neumann
President
. UNITED STATES OF AMERICA
ValuDiscount, Inc. (d/b/a ValuMarkes
315 Wiisimgton Py || FEDERAL TRADE COMMISSION
Louisville, KY 40222
This subpoena requires produce and permit inspaction and designated books, documents
deﬂn:uthub334(b))y$hnglbleﬂngs or to permit O:fpgjrembes atthedaiamdtimespedﬁgish

ltem B, at the requast of Counsel listed in item 9, in the procesding described In item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part II, No. 1

4. MATERIAL WILL BE PRODUCED TO
James A. Fishkin

§. DATE AND TIME OF PRODUCTION OR INSPECTION

November 4, 2008 at 10:00 am

6. SUBIJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part IIT

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esq.
Dechert LLP

1775 I Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Octita s, 208 el

oz

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commiasion’s Rules of Practice is
legal service and may subject you to a penally

lmposedbylawforfaﬂumtocomply

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the patition
nulstbeﬂedwimmeSocretayowaFedemlede
Commission, accompanied by an affidavit of service of
medocumentuponommellistedhltems and upon
all other parlies prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practica require that fees and
mileage b pald by the party that requestad your
appearance. You should preeent your claim to counsel
Ksted in Itam 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
mlswbpoenamditwouldreqldmemdveh'avelfor
Yl;?ectiohltem ;I get prior from

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1880.

FTC Form 70-B (rev. 1/87)



RETURN OF SERVICE

Ihaobycedlfym duplicats original of the within
duy:omd. {check thamethod ured)

C i person.
€ by registered med.

¢ by leaving copy at principal office or piace of busiiess, to wit:




ATTACHMENT A
DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions '

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof. |

C. The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint |
yentures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, ageﬁts and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E.  “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafis, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of mectings, minute books, |
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F.  The terms “relate to,” “related to,” “relating to,” “in relation o,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name. |

G. The terms “and” and “or” have both conjunctive and disjunctive meanings.

H  The tem;s “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsﬁnﬂes, electronic mail, mailgrams, telephone convetlsations, and all oral, written and
clectronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Qats by Whole Foods
that occurred on August 28, 2007.

J. The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;



3 Boulder, CO;

4 Hinsdale, IL (suburban Chicago);
5. Evanston, IL (suburban Chicago);
6. Cleveland, OH;

7. Colorado Springs, CO;

8 Columbus, OH

0. Denver, CO;

10.  West Hartford, CT;

11.  Henderson, NV;

12.  Kansas City-Overland Park, KS;
13. Las Vegas, NV;

14.  Los Angeles-Santa Monica-Brentwood, CA;
15. Louisville, KY;

16. Omaha, NE;
17.  Pasadena, CA;
18.  Phoenix, AZ;
19.  Portland, ME;

20, Portland, OR;
21. St Louis, MO;
22.  SantaFe, NM;
~ 23.  Palo Alto, CA;
24,  Fairfield County, CT;
25.  Miami Beach, FL;
26.  Naples, FL;
27.  Nashville, TN;
28.  Reno, NV; and
29.  Salt Lake City, UT.

II. Instructions
1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin

Dechert LLP

1775 I Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9,‘.on the Subpoena Duces Tecum form.

2. Ifanobjection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is -
made to production of a documet, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds: |

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege; |

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e. Identify all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present. |

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

III. Requests For Documents
Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324.

2, All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4, All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each
Geograph:c Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or irhprove your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

Greg Neumann

President

ValuDiscount, Inc.(d/b/a ValuMarket)
315 Whittington Parkway

Louisville, KY 40222

By E-Mail:

J. Robert Robertson, Bsq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.

Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 13, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.
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SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

John Zupan

President and Chief Executive Officer
Zupan’s Market

7223 NE Hazell Dell Avenue
Vancouver, WA 98665

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspection and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time specified in
item 5, at the request of Counsel listed in item 8, in the proceeding described in ltem 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part IT, Ne. 1

4. MATERIAL WiLL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 5, 2008 at 10:00 am

8. SUBJECT OF PROCGEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part ITI

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esqg.
Dechert LLP

1775 1 Street, NW
Washington, DC 20006-2401

DATE ISSUED

SECRETARY'S SIGNATURE

Dralf 4. Clte

Oetillas, 2608

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribad by the Commission's Rules of Practice is
legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance, The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade

Commission, accompanied by an affidavit of service of

the document upon counsel listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require thet fees and
mileage be paid by the party that requested your
appearance. You should present your claim to counsel
listed in ltem 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in Item 9.

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.
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RETURN OF SERVICE

lherabycemfythataduphcataongmalofmawahm
subpoena was duly servad:  (check the method used)

" in parson.
€ by registered maf.

(" by leaving copy et principal office or place of business, to wit;

on the person named herein on:

depmnnﬂngm) ’

" (Offcial tie)



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

L Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A.  The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof.

B. The term “Wild Oats” shatl mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof,

D. :I‘he terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physiéal objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,



brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals, -
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, refiecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G. The terms “and” and “or” have both conjunctive and disjunctive meanings.

H.  The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

IR The term “Geographic Area” shall mean the following metropolitan areas:

1. Albuquerque, NM;
2. Boston, MA;



VO NA AW

10.
11.
12,
13.
14.
15.
16.
17.
18.
19,
20.
21.
22.
23.
) 24.
25.
26.
27.
28.
29.

II. Instructions

Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;

Colorado Springs, CO;
Columbus, OH

Denver, CO;

West Hartford, CT;

Henderson, NV;

Kansas City-Overland Park, KS;
Las Vegas, NV; _

Los Angeles-Santa Monica-Brentwood, CA;
Louisville, KY;

Omaha, NE;

Pasadena, CA;

Phoenix, AZ;

Portland, ME;

Portland, OR;

St. Louis, MO;

Santa Fe, NM;

Palo Alto, CA;

Fairfield County, CT;

Miami Beach, FL;

Naples, FL;

Nashville, TN;

Reno, NV; and

Salt Lake City, UT.

1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your

behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin
Dechert LLP

1775 1 Street, NW
‘Washington, D.C. 20016

In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of 2 document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for obj ection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

. Identify all persons having knowledge of any facts relating to your claim

of privilege.



4, Your responses should reflect all knowledge, information, and docurnents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf. |

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.

II. Requests For Documents

Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324.

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No, 9324.

3. All documents relating to Whole Foods® acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4, All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each we_pk

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

John Zupan

President and Chief Executive Officer
Zupan’s Market

7223 NE Hazell Dell Avenue
Vaacouver, WA 9866

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.



UNITED S'l‘A'l’ES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMM!SSIONERS- : Wilham E. Kovacic, Cha:rman
- Pamela Jones Harbour
Jon Leibowitz

For the pmpose ofprotectmg the mtmests of the pamee and thn'd parhes inthe.

| above-capﬁoned matter agamst nnproper use sind disclosure of conﬁdenual mfmmauon |
submtted or pmduced in connectmn w:th ﬂus matter: o
IT 1S EEREBY ORDERED THA'I‘ this Protective Order Govemmg Conﬁdenual
Material (“Protecuve Onier") shall govem the handlmg of all Dlscovcry Matenal as
‘hereafter defiied. o | L
A A As wsed in ﬂns Order, “conﬁdennal matenal” shall Ieferto any document or
‘poruon thereof that contains non~pubhc competxuvely scnsmve mformatxon mcludmg trade
secrets or other xesearch development or commercial information, the chsclosure of which
.' 'would likely canse. commercial harm to the produang party, or sensmve pcrsonal mformanon
B “Dlse,overy Material” shall refer to documents and mfoxmanon produced hy a paxty or third
arty in connection with thxs matter. 'Document” shall refer to any dlscoverable writing,
" | reoordmg, u'ansmpt of oral tesumony, or electromcally stored mformanon in the possessxon of a :.
party or a third party. “Comtmsslon” shal] refer to the Federal 'I‘rade Comn'nsswn (“FI‘C”),




' any of its employecs, agents, attomeys, and alt otherpersons acting onits bchalf excludmg -
persons retained as consultants or experts for puxposcs of this proceodmg. | _
2." - Anydocumentorporuon ﬂxetoofproduoed orsubnnttedbyarespondentoraﬂmdparty -
dunng a Fedoral Trade Comm:ssxon mvesttgatlon or: durmg the course of ﬂus ptoceedmg that 1s
entitled to conﬁdenuamy under the Federal dee Commtsston Act or any regutauon, i ;

: mterprcmnon, orprecedent conccmmg documcnts in the pombn of the Commxssxon,

' as wcll as any mformauontaken from any portIon of such documcnt, shall betteatedas

conﬁdenual matenal for purposes of thxs Order ' . ‘

| 3. Thc parttes and ay- thll'd parnw in complymg w1th mformal dtscovcry mqu%ts,

dlsclosum mqmrements, or dnsoovery demands in this proceedmg may desngnatc any

' responsxve document orpomon themof as conﬁdcnual mateual mcludmg documents

: - obtamed by them from thn'd part1es putsuant to dmscovery or as otherwme obtamed

4 'Ihe pames in condnctmg dlsoovery fmm t‘mrd partxes, shall prowde to each thu'd
: ) parcy 2 copy of this Order 30 85.10 mform each such third party of Ius, ber, or its nghts hcrcm

i 5. A dwgnanon of conﬁdent:ahty shal] consutute a reprcscntatlon 1n good faith and after '
careful detemunauon that the matenal is not reasonably beheved to be almady in the pubhc |

' domam and that counscl behcvcs the matcnal 80 desrgnated consumtes conﬁdennal matenal as

"dcﬁnedmparagraphlofnnsomcr R | .' |
6. Matenal may be destgnated as conﬁdenual by placmg on or afﬁxmg to the: documcnt
'_contmmng such matcna] (m such manneras ‘will not mterfere W1th the legiblhty thcreof) the

- designation “CONFIDENTIALFTC Docket No, 9324" o iny othcr appropnate notice that

 identifies tlns proceeding, togethcr w1th an indication of the- poruon ar pomons of the document

cons:dered ‘to be conﬁdcnttal matenal Conﬁdcntlal mformatlon contmned in electronic
. , ) .




documents may also be demgnated as conﬁdentxal by placing the deeignation
“CONF]])ENTIAL-FI‘C Docket No;, 9324” or atiy other i appropriate notice that 1dennﬁes this .

| , prowedmg,ontheface oftheCD orDVDorothermedmmonwluch thedocmnent lspmduoed.
Masked or otherwxse mdacted copms of documents may be produoed where the pomons deleted

contmn privileged matter prowdedl that the eopy produced shall mchcate at the appmpnale point -

..'zhatpomons havebeendeletedandlﬂlemasonsthexefor L

e Couﬁdenhal ‘malgsial shall e dlsclosed only 100 the Adm:mstmhve Law Jndge

) ; _presxdmg over th:s proceedmg, personnel ass:stmg the Adxmmstranve Law Judge, the P
" Commxss:on and 1ts employeec and personnel tetained by the Comm:ssnon as experts or ’
: -‘ consultants for thts prooeedmg, prov:ded such experts or consultants ate not employeee of: !he
. respondent, or any entlty estabhshod by the respondent, or employees of any t}urd paxty whxch

has been subpoenaed to produce documents or mformanon in eonnectxon thh thxs matter and .

. .prmnded fmﬂier that each such expert or. consu]tant has sxgned an agreement 0 abxde by the A

terms of this protect:ve order- (b) Judges and other cobt personnel of any couxt havmg
- Junsdlchon over any appellate proceedmgs mvolvmg this’ matter (9] outsxde counsel of record . E
E for the respondent their assocnated attorneys and other employees of thexr law ﬁrm(s) prov;ded ‘
_ such personnel ane not employees of the respondent or of any ennty estabhshed by the '
nespondent (d) anyone retamed t0 assist out31de counsel in xhe preparatlon or heanng of tlus
_ proceedmg mcludmg experts orconsxﬂtants pro\nded such experts or consultants are ot o |
- empIOyees of the xespondent or MY'Cntlty eetabhshed by the respondent, or employees of any ' '
tlurd pany which has been subpoenaed to produce documents ormformauon in connecuon with
this matter, andprovidedfuttherthateach such expenorconmltanthasslgnedan agreementto .
abide by the temxs of this- protecnve order and (e) any witniess ordeponent who anthored or " :
3




received the information in question, or who is presenﬂy employed by the producmg party.
8. Drsclosure of conﬁdenttal matenal to any petson described in Paragraph 7 of this -.
: Ordershalibeonlyformepmposes ofﬂnepmpmnon andheanngofﬂnspmoeedmg,or N
‘any appeal ﬂlereﬁ'om, and for no other purpose whatsoever, provxded, hoWever that the |
B . Commzssxon may, sanect to takmg appropnate stcps 10: pn:serve the. conﬁdenuahty of
: such material, use or d:sclose conﬁdennal matenal as provrded by its Ru]es of Pracuae
| Sectlom 6(f) and: 21 of the Federa] Trade Commlsswn Act; or any other Icgal obhgatlon '
. 'mposeduponﬂleCommtssron. ' N ' . S ._
9 " In the event that’ any conﬁdenttai matcnal is contamed in any pleadmg, motxon, exhlblt a
' orotherpaperﬁled ortobeﬁledmmtheSecxetaryofﬂte Commrssron, the Secretary
zyshal]besomfonnedbyﬂ:epmtyﬁhngsuch ‘papers, andsuchpapers shallbeﬁledm

C camera To the: extent that such matenal was. ongmally submrtted by athud patty,

2 .party mcludmg the matenals in 1ts papers ‘shall mmedrately noufy the submrtter of such
. 'mclusron Conﬁdentral matcnal contamed in- thc papersshall contmue to have in camera
 treatment until further order of the Admmrstrauve Law Judge, provrded, howevcr, that -
’ such papers maybe fmmshed to pertsons or ent.mes who may receive conﬁdentxal L
: matenal pursuant to Pazagraphs 7 or 8. Upon or aﬁer ﬁhng any paper contalmng
- :conﬁdentral matenal the filing party shall file on the pubhc record a duphcate copy of
the paper that dow ot reveal conﬁdentral matena] Further, if the pmtecnon for rany, such
- 'mateual expnm a party may file on the pubhc record a duplrcate copy Whlch also
contams the fonnerly protected matenal .
' 10.:' Ifcotmsel plans to: mtroduce mto ewdencc at the hennng any documcnt or uansmpt B
-contammg conﬁdennal matenal produccd by another party or by a thrrd party, tbey shall
4




provide advance notice to the other party or thind party for pirposes of allowing that

‘party to seek an order that the document or transcript begmntedmcamemueamzent.lf

| matpanywnshcsmcmnerauwunemforthedocumentormpgﬂlepmyshdl file -
an appmpnate motion with the Adm:mstranve Iaw Judge w1tlnn h] days aﬁer it reoewes

such nonee Until such nme as the Admmstraﬁve Law Judge mles othcrw:se, the document or’ R

o g ﬂanscnptshallbeaocm'dedmcmneratteamxent. Ifthemotwnformcmmtteatmentls

demed,alldocumentsandtransmptsshallbepmofthepubhcmcoxd Whetemcamera
‘ n'eaunent is.granted, a duphcate eopy ofsuch document or transcnpt vath the confidentlal . v " '
- 'mmardemedmmfmmmaybeplaoedonmepubhcmord e |
. '117 Ifanypaxtyreoe:vesadlscoveryrequestm anot.herprooeemnxgthat mayreqmrethe ;
: . disclosure.of eonﬁdennal matenal subxmtted by anothec party or third party, the recxplent
. of the dlscovery mquest shall promptly nonfy the submmer of reeelpt of’ sucb request.
Unless a shoxter time is mandated by an order of a court, such: notxﬂcauon shall be m '
wntmg and be recelved by the subnntter at least 10 busmess days before producuon, and -
" shall mclude a copy of tlns Protecuve Ordex‘ and acover letter that will apprise thc -
- submxtter of its rights hereunder Nothmg hexem shall be construed as requmng the
' mcxplent of the d:scovery request or anyone else covemd by this Order to cha]lenge or
: appeal anyonderrcqmnng product:on of conﬁdentJal matenal to subjoct 1tself to any
penaltnes for non-comphance with any such order or to seek any relief from the Admlmstrauve -
Law Judge or the Comxmsston 'I'he recxp1ent of the dxscovexy request shall not oppose the
subm:ttez"s eﬂ"ons to challenge the dnsclosune of conﬂdenual matenal. In addmon
. nothing herein shall limit the a,pphceb;hty of Rule 4.11(e)“of the Qommission’s Rules of - .




Practlce 16 CFR § 4.11(e), to d:scovery -requests in another procwdmg that are dlrected to

the Comm:ssxon

12 Atthetimethatanyconsu}tantoroﬂmr'petsonietainedtohséiétcotmselihthe

s prepmtmn or heanng of this acnon concludes pamqpaﬁon in the acnon, such pérson shaﬂ

_retumtooonmsel all oopxecof documents orpomuons thereof dcsxgnatedconﬁdenual thatmem

) the possessnon of such person, together w1th all notes memomndaorother papets contam:ng
conﬁdennal mfmmanm Atthe conclusuon of tlns pmceedmg, mcludmg the exhausuon

. of]udlcxalrevnew,ﬂxcpamesshallrem:n documentsobtmnedm ﬂus action to their

- - submxttem pmvxded. however that the Commnss:on 5 oblxganon to retum documents

. ,shaﬂ be govemed by.the provnsxons ofRule4 1201' theRqu of Pracuce, 16 CFR § 4. 12.

. l The madvenent produenon or d:sclosure of mformatxon or documents produeed by a

: _partyortlnrdpattymmscoverythnnssubJecttoaclaxmofpnvﬂegewmnotbe deemed tobea -

' _ waiver of an(y pmﬂege to whxch the producmg party would have been: cntxtled had the

' madvertent production or dlsclosm'e not occmred , provided the producmg paxty excrc:sed

.' reasonable care 0 prescrvc its pnvﬂege In the event of such madvertcnt pmducuon or .

L drsclosure, the party cIalmmg madvertence shall prompﬂy nonfy any pany that recewed the S

mformanon of the clalm and the basxs for it. After being 50 nonﬁcd, the reccxvmg party must
promptly retun the spwﬁed mfonnahon, and all coples of it, and may not use or dxsclose the:
mformatlon un]ess the claim is resolved such that no pnvﬂege apphee o the mformanon
Nothmg in this Order p:esupposes a dete:mmanon on the claim of pnvﬂcge or of n:asonable care
in pmscrvmg pnvxlege if chnllenged. ' ‘ |




14, The provisions.ef this Protective Order, insofar as they restrict the commugication

. and use of confidential dxsoovaymawnal shall, without written penmssxon of the

; subnntteror futther ordcr of the Commzsszon, continue to be bmdmg afwr the oonclusxon -
of this. proceedmg. '
: ;Bytthomnnss-im. o (

W
: Donalds Clark :
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324

WHOLE FOODS MARKET, INC,,

a corporation. Public

e e N e

WHOLE FOODS MARKET, INC.’S RULE 3.22(F) STATEMENT OF JAMES A.
FISHKIN IN SUPPORT OF MOTIONS FOR ENFORCEMENT OF
SUBPOENAS DUCES TECUM ISSUED TO ENTIRELY
NON-COMPLIANT NON-PARTIES

I, James A. Fishkin, under penalty of perjury, hereby declare:

1. I am one of the attorneys for Whole Foods Market, Inc. (“Whole Foods™) in the
above-captioned matter.

2, In October of 2008, Whole Foods served subpoenas duces tecum on the
following non-parties: Ada’s Natural Foods (“Ada’s”); Amazing Grace Whole Foods
(“Amazing Grace™); B&R Stores, Inc. (“B&R”); Ball’s Food Stores, Inc.; Burger’s Supermarket,
Inc.; HOW’s Market (“HOW’s”); Jerry’s Famous Deli, Inc. (“Jerry’s”); King Ranch Market
(“Kiﬁg Ranch”); Miles Market (“Miles”); P&S Foods (d/b/a Shur-Sav Markets) (“P&S”);
Raley’s; Straub’s Fine Foods; ValuDiscount, Inc. (d/b/a ValuMarket); and Zupan’s Market.

3. When these companies failed to comply with the subpoena, I undertook the
following efforts in good faith to secure their compliance.

4, To my knowledge, Ada’s is unrepresented by counsel. Oﬁ October 16, 2008, 1
spoke with Brad Ingle, the store manager of Ada’s, in an attempt in good faith to secure Ada’s

compliance with the subpoena. During that call, Mr. Ingle told me he would give the



subpoena to the store’s owner. I have heard and receivéd nothing from the company since
then, and it has failed to 6bject, move to quash, or otherwise respond to the subpoena.

5. To my knowledge, Amazing Grace is unrepresented by counsel. On October
24, 2008, I spoke with the owner of Amazing Grace, Paul Koenig, in an attempt in good faith
to secure Amazing Grace’s compliance with the subpoena. During that call, Mr, Koenig told
me he had no documents responsive to Requests 1-8 but that he did have documents responsive
to Request 9 that he would produce. Since speaking to Mr. Koenig on October 24, I have
heérd and received nothing from Amazing Grace, and it has failed to object, move to quash, or
otherwise respond to the subpoena.

6. To my knowledge, B&R is unreprescnted by counsel. On October 21, 2008, I
spoke with Glenda Meisinger, an employee of B&R, in an attempt in good faith to secure
B&R’s compliance with the subpoena. Since that conversation, I have heard and received
nothing from B&R, and it has failed to object, move to quash, or otherwise respond to the
subpoena.

7. To my knowledge, HOW’s is unrepresented by counsel. On November 3,
2008, I spoke with Mark Oerum, an employee of HOW’s, in an attempt in good faith to
secure HOW’s compliance with the subpoena. Since speaking to Mr. Oerum on November 3,
I have heard and received nothing from HOW’s, and it has failed to object, move to quash, or
otherwise respond to the subpoena.

8. To my knowledge, Jerry’s is unrepresented by counsel. On October 15, 2008, I
spoke with Guy Starkman, the President of Jerry’s, in an attempt in good faith to secure

Jerry’s compliance with the subpoena. Since speaking to Mr. Starkman on October 15, I have



heard and received nothing from Jerry’s, and it has failed to object, move to quash, or
otherwise respond to the subpoena.

0. Alice O’Brien is King Ranch’s General Counsel. On December 30, 2008, I spoke
with Ms. Ranch in an attempt in good faith to secure King Ranch’s compliance with the
subpoena. Since speaking to Ms. O’Brien on December 30, I have heard and received nothing
from King Ranch, and it has failed to object, move to quash, or otherwise respond to the
subpoena.

10.  To my knowledge, Miles is unrepresented by counsel. On October 16, 2008, I
spoke with Frank Cangemi, the owner of Miles, in an attempt in good faith to secure Miles’
compliance with the subpoena. Since speaking to Mr. Cangemi on October 16, I have heard
and received nothing from Miles, and it has failed to object, move to quash, or otherwise
respond to the subpoena.

11.  To my knowledge, P&S is unrepresented by counsel. On October 15, 2008, I
spoke with Peter Sarados, Sr., an employee of P&S, in an attempt in good faith to secure
P&S’s‘compliance with the subpoena. Since speaking to Mr. Sarados, Sr., on October 15, I
have heard and received nothing from P&S, and it has failed to object, move to quash, or
otherwise respond to the subpoena.

12.  Raley’s is represented by Jennifer Crabb, the company’s General Counsel. 1
spoke with Ms Crabb on November 3, 2008 iﬁ an attempt in good faith to secure Raley’s
compliance with the subpoena. Since November 3, I have also left messages on Ms. Crabb’s
voicemail on December 9, 2008, December 12, 2008, and January 9, 2009 in an attempt in

good faith to secure Raley’s compliance with the subpoena. Nonetheless, since speaking to



Ms. Crabb on November 3, I have heard and received nothing from Raley’s, and it has failed

to object, move to quash, or otherwise respond to the subpoena.



Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and

correct and that this declaration was executed on this 14th day of January, 2009.

s vt e e
Ja17és A. Fishkin \
DECHERT LLP

1775 1 Street, N.-W.

Washington, D.C. 20006

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.




EXHIBIT C



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of Docket No. 9324
WHOLE FOODS MARKET, INC.,

a corporation. Public

' e ' o’

WHOLE FOODS MARKET, INC.’S RULE 3.22(F) STATEMENT OF GORAYV JINDAL
IN SUPPORT OF MOTIONS FOR ENFORCEMENT OF SUBPOENAS DUCES
TECUM ISSUED TO ENTIRELY NON-COMPLIANT NON-PARTIES

I, Gorav Jindal, under penalty of perjury, hereby declare:

1. I am one of the attorneys for Whole Foods Market, Inc. (“Whole Foods”) in the
above-captioned matter.

2. In October of 2008, Whole Foods served subpoenas duces tecum on the
following non-parties: Ada’s Natural Foods; Amazing Grace Whole Foods; B&R Stores, Inc.;
Ball’s Food Stores, Inc. (“Ball’s”); Burger’s Supermarket, Inc.; HOW’s Market; Jerry’s Famous
Deli, Inc.; King Ranch Market; Miles Market; P&S Foods (d/b/a Shur-Sav Markets); Raley’s;
Straub’s Fine Foods (“Straub’s”); ValuDiscount, Inc. (d/b/a ValuMarket) (“ValuDiscount”); and
Zupan’s Market (“Zupan’s”).

3. When these companies failed to comply with the subpdena, I undertook the
following efforts in good faith to secure their compliance.

4. To my knowledge, Burger’s is not represented by counsel. Between Whole

Foods’ service of the subpoena and protective order on Burger’s by overnight mail delivery on

October 14, 2008 and December 23, 2008, I left a voice message for John A, Burger, III, who



I understand to be Burger’s President, in an attempt in good faith to secure Burger’s
compliance with the subpoena. When I never heard or received anything from Mr. Burger or
his company, I called and spoke with Mr. Burger on December 23, 2008 in an attempt in good
faith to secure Burger’s compliance with the subpoena. During that call, Mr. Burger stated
that he was busy, said he would have to call me back, and then abruptly ended the call. Since
that call, I have not heard or received anything from Mr. Burger, and his company has failed
to object, move to quash, or otherwise respond to the subpoena.

5. To my knowledge, Straub’s is not represented by counsel. Between Whole
Foods’ service of the subpoena and protective order on Straub’s via overnight mail delivery on
October 14, 2008 and December 3, 2008, I left at least two voicemail messages for Jack
Straub, the CEO of Straub’s, in an attempt in good faith to secure Straub’s compliance with
the subpoena. On December 3, 2008, I again called Mr. Straub, who admitted he had been
meaning to call me back, and attempted in good faith to secure Straub’s compliance with the
subpoena. That same day, I subsequently emailed the subpoena and protecti\;e order to Mr.
Straub. See Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum
Issued To Entirely Non-Compliant Non-Parties (“Supporting Appendix™), Ex. F. When I did nof
hear back from Mr. Straub or his company, I left Mr. Straub a voice message on December
16, 2008 asking when we would receive a response. When I still did not hear back from Mr.
Straub, I sent him a second email on December 23, 2008 in an attempt in good faith to secure
Straub’s compliance with the subpoena. See Supporting Appendix, Ex. G. Since speaking
with Mr. Straub on December 3, 2008, I have not heard or received anything from Straub’s,

and it has failed to object, move to quash, or otherwise respond to the subpoena.



6. To my knowledge, ValuDiscount is not represented by counsel. After Whole
Foods’ service of the subpoena and protective order on ValuDiscount via overnight mail
delivery on October 13, 2008, James Neumann, who I understand to be the Vice President of
ValuDiscount, left me a voicemail message on October 23, 2008. On or about October 24,
2008, I returned Mr. Neumann’s call and left him a voicemail message in a good faith attempt
to seéure ValuDiscount’s compliance with the subpoena. I have not heard or received
anything from Mr. Neumann or his company since that date. I left Mr. Neumann a second
message on January 12, 2008. Mr. Neumann has not returned my call, and his company has
failed to object, move to quash, or otherwise respond to the subpoena.

7. To my knowledge, Zupan’s is not represented by counsel. Between Whole
Foods’ service of the subpoena and protective order on Zupan’s via overnight mail delivery on
October 14, 2008 and December 3, 2008, I left at least three voicemail messages for John
Zupan’s, the CEO of Zupan’s, in an attempt in good faith to secure Zupan’s compliance with
the subpoena. On December 3, 2008, I called and spoke with Mike Zupan, who is John
Zupan’s son and, and who I understand to be currently running Zupan’s, in an attempt in good
faith to secure Zupan’s compliance with the subpoena. That same day, I subsequently emailed
the subpoena and protective order to Mike Zupan and offered to speak with him again so that
we could informally secure Zupan’s compliance with the subpoena. See Supporting Appendix,
Ex. H. When I did not hear back from Mike Zupan or his company, on December 17, 2008, I
emailed him the ALJ’s December 16, 2008 Order Denying New Seasons Market’s Motion to
Quash or Limit Subpoena Duces Tecum and again asked that Zupan’s comply with the

subpoena. See Supporting Appendix, Ex. I. When I still did not hear back from Mike Zupan or



his company, on December 23, 2008, I again emailed Mike Zupan, this time attaching the
Court’s December 23, 2008 Order Denying Gelson’s Markets’ Motion for a Protective Order or
in the Alternative To Quash or Limit the Subpoena and yet again asked that Zupan’s comply
with the subpoena. See Supporting Appendix, Ex. J. That same day, Mike Zupan responded to
me by email and indicated that Zupan’s would not comply with the subpoena. See Supporting
Appendix, Ex. K. In response to Mike Zupan’s email, I sent him an email stating: “As I
discussed with you before, and as I indicated in e-mails to you, we recognize that you are not a |
party to this litigation and are therefore willing to work with you to reduce the burden of
compliance. It seems, however, that you do not want to work with us. If I have misunderstood,
please let me know as soon as possible.” Id. Since responding to Mike Zupan’s email on
December 23, 2008, I have not heard or received anything from Zupan’s, and it has failed to
object, move to quash, or otherwise respond to the subpoena.

8. On October 13, 2008, Whole Foods served the subpoena duces tecum and
protective order via overnight mail delivery on Ball’s. Since Whole Foods’ service of the
subpoena and protective order on Ball’s on October 13, I have heard and received nothing from
Ball’s. To my knowledge, Ball’s is not represented by counsel. On January 12, 2009, I left a
message for David Ball, Ball’s President and Chief Operating Officer, in a good faith attempt
to secure Ball’s compliance with the subpoena. Nonetheless, Ball’s has not returned my call,

nor has it objected, moved to quash, or otherwise responded to the subpoena.



Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true and

correct and that this declaration was executed on this 14th day of January, 20097

/

/ TN [
Gorav Jindal (

DECHERT LLP

1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
) .
WHOLE FOODS MARKET, INC,, ) Docket No. 9324
Respondent. )
)

ORDER ON NON-PARTY NEW SEASONS MARKET’S MOTION TO
QUASH OR LIMIT SUBPOENA FROM WHOLE FOODS MARKET, INC.

I.

On November 24, 2008, non-party New Seasons Market, Inc. (“New Seasons”) filed a
motion to quash or limit the subpoena issued to it by Respondent Whole Foods Market, Inc.
(“Respondent” or “Whole Foods”). Respondent filed its Response in Opposition on December

4, 2008.

On December 12, 2008, New Seasons filed a motion for leave to file a reply and its reply.
New Seasons’ motion for leave to file a reply is GRANTED.

On December 16, 2008, Complaint Counsel filed a memorandum regarding New
Seasons’ motion. In it, Complaint Counsel states that it does not take a position on New
Seasons’ motion to quash, but concluded that the motion should be denied.

For the reasons set forth below, New Seasons’ motion to quash or limit the subpoena is
DENIED.

IL

New Seasons asserts that it is Whole Foods’ top competitor in Portland, Oregon. New
Seasons further asserts that the documents which Whole Foods seeks contain New Seasons’
trade secrets and other highly confidential information. New Seasons argues that if it were
required to produce the information Whole Foods seeks, this would provide Whole Foods with a
blueprint to New Seasons’ success and the means for Whole Foods to engage in anticompetitive
conduct against one of its primary competitors in the Portland, Oregon market. New Seasons
seeks an order quashing the subpoena with respect to requests three through nine on grounds that



those requests are: (1) unduly burdensome; (2) are themselves anticompetitive; and (3) seek
trade secret and other confidential, commercially sensitive information without an adequate
protective order.

Respondent asserts that the documents it seeks are directly relevant to the issues raised
by the Complaint and that Respondent has no other effective means to obtain information from
its non-party competitors necessary for its defense. Respondent further asserts that the requests
are not unduly burdensome and that the Protective Order entered by the Commission in this case
on October 10, 2008, (“Protective Order”) adequately protects New Seasons’ confidential
information.

IIL.

Parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R. § 3.31(c)1). An
Administrative Law Judge may limit discovery if the discovery sought is unreasonably
cumulative or duplicative, or is obtainable from some other source that is more convenient, less
burdensome, or less expensive; or if the burden and expense of the proposed discovery outweigh
its likely benefit. 16 C.F.R. § 3.31(c). In addition, an Administrative Law Judge may enter a
protective order to protect a party from undue burden or expense. 16 C.F.R. § 3.31(d). Parties
resisting discovery of relevant information carry a heavy burden of showing why discovery
should be denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9" Cir. 1975).

The subpoena served on New Seasons consists of nine requests for documents. The first
two requests seek documents relating to communications with the Federal Trade Commission
(“FTC”) and documents previously produced to the FTC. New Seasons’ motion addresses only
the third through ninth requests. These requests, which seek all documents from January 1, 2006
to present, are:

3. All documents relating to Whole Foods’ acquisition of Wild Oats, including
documents discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including
responses by you to a new Whole Foods or Wild Oats store and responses by you
to prices, promotions, product selection, quality, or services at Whole Foods or -
Wild Oats stores.

5. All market studies, strategic plans or competitive analyses relating to competition
in each Geographic Area, including documents discussing market shares.

6. All market studies, strategic plans or competitive analyses relating to the sale of
natural and organic products, including the sale of natural and organic products in
your stores.



7. All documents relating to your plans to increase the shelf space at your stores
allocated to natural and organic products, the number of natural and organic
products sold in your stores, or the sales of natural or organic products in your

stores.

8. All documents discussing your plans to renovate or improve your stores to sell
additional natural and organic products or to open stores emphasizing natural and
organic products.

9. Provide documents sufficient to show, or in the alternative submit a spread sheet

showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each
week since January 1, 2006 to the current date.

New Seasons does not make the objection that the documents requested are not relevant
to the issues raised in the Complaint or the defenses asserted thereto. Instead, New Seasons
argues the subpoena should be quashed or limited because the requests: (a) are unduly
burdensome; and (b) are themselves anticompetitive; and (c) seek trade secrets and other
confidential, commercially sensitive information without an adequate protective order.

A. The requests are not unduly burdensome

New Seasons argues that requests three, four, seven, and eight should be quashed or
limited because they are unduly burdensome. New Seasons asserts that although Respondent has
offered to limit these requests for “all documents” to “all documents generated by high level
New Seasons’ employees,” this restriction does not materially alter the burden associated with
producing the documents. New Seasons argues that to search through all of its emails to
determine whether the sender or recipient was “high level” and whether the email is responsive
could cost New Seasons between $250,000 and $500,000. New Seasons states that it does not
wish to divert the resources necessary to accomplish the search and review called for by the
requests. New Seasons further argues that because it is owned and operated locally in Portland,
Oregon, and has no stores outside of that local market, any information New Seasons would
provide would have no impact on the multitude of other geographic areas involved in this
proceeding.

Respondent states that it has met and conferred with New Seasons in an attempt to reduce
New Seasons’ burden of compliance with the subpoena. Respondent also states that Respondent
represented to New Seasons that New Seasons did not need to search for documents at any of its
stores, but rather need only produce “high-level” documents from its “high-level” management
employees at its Portland, Oregon headquarters. According to Respondent, the Commission has
taken the position that, in 2007, New Seasons was one of just two competitors of Whole Foods
and Wild Oats. Thus, Respondent argues, the documents Respondent seeks from New Seasons
will bear heavily on the definition of the relevant market in this case.



New Seasons responds that identifying which employees are “high level” employees is
difficult and would require a search through documents to determine whether the sender or
recipient was “high level.” New Seasons also responds that even if the request is limited to
“high level” documents, it must still search the same volume of documents to determine which
documents are responsive and “high level.” Accordingly, argues New Seasons, the burden on
New Seasons is not ameliorated by these restrictions.

“Some burden on subpoenaed parties is to be expected and is necessary in furtherance of
the agency’s legitimate inquiry and the public interest.” Federal Trade Commission v. Dresser
Indus., Inc., 1977 U.S. Dist. LEXIS 16178, *13 (D.D.C. 1977). “Inconvenience to third parties
may be outweighed by the public interest in seeking the truth in every litigated case.” Covey Oil
Co. v. Continental Oil Co., 340 F.2d 993, 999 (10th Cir. 1965) (denying motion to quash
subpoenas served on competitors). The requests seek relevant information. In light of the
limitations to which Respondent has agreed and as are set forth below, the burden on New
Seasons is not an undue burden.

B. The requests are not anticompetitive

New Seasons argues that requests three through nine should be quashed because they ask
New Seasons to provide its most confidential and commercially sensitive information to one of
its primary competitors, Whole Foods. New Seasons argues that Whole Foods has a history of
taking competitors’ business away from them and of harassing and punishing competitors. New
Seasons suggests that Whole Foods may be using litigation tactics to improve its competitive
position. Respondent responds that New Seasons’ accusations of anticompetitive conduct are a
bald attempt to divert attention from the issues raised by the discovery dispute.

The implied allegations that Whole Foods may be using the document requests to gain a
" competitive advantage over New Seasons are without support. Accordingly, they do not provide
a reasonable basis to quash the subpoena. The fact that these documents may contain
confidential and commercially sensitive information does not provide a basis to quash or limit
the subpoena. The Commission’s Rules of Practice do not specifically protect trade secrets or
confidential information from discovery. Section 6(f) of the Federal Trade Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 U.S.C. § 46(f) and 15 U.S.C. § 57b-
2(b), respectively) limit the Commission’s ability to disclose confidential information to the
public. The Commission’s Rules of Practice also do not limit a litigant’s ability to obtain
confidential information through discovery. In re E.I DuPont de Nemours & Co., 97 F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do “not absolutely bar disclosure of business data as
evidence in [FTC] adjudicatory proceedings.”).

Courts interpreting discovery sought under the Federal Rules of Civil Procedure have
held that there is no immunity protecting the disclosure of trade secrets. Federal Trade
Commission v. JE. Lonning, 539 F.2d 202, 209-210 (D.C. Cir. 1976); LeBaron v. Rohm and
Hass Co., 441 F.2d 575, 577 (9" Cir. 1971) (“The fact that discovery might result in the
disclosure of sensitive competitive information is not a basis for denying such discovery.”).
See also Federal Trade Commission v. Rockefeller, et al., 441 F. Supp. 234, 242 (SD.N.Y.
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1977), aff°d 591 F.2d 182 (2d Cir. 1979) (An objection to a subpoena on grounds that it seeks
confidential information “poses no obstacle to enforcement.”),

The issue of whether the Protective Order adequately protects New Seasons’ confidential
information from disclosure is addressed in the following section. '

C. The Protective Order adequately protects New Seasons

New Seasons states that the requests seek detailed information regarding sales
information, strategic plans, and documents relating to its plans to increase sales. New Seasons
asserts that it is a private company and is not required to release this information to anyone
outside of the company. New Seasons further argues that the Protective Order issued by the
Commission does not adequately protect its confidential material. New Seasons expresses
concerns that Whole Foods’ outside counsel may provide ongoing counseling to Whole Foods
with respect to competitive decision-making and that experts retained in this case may be hired
by other competitors in the future and would not be able to “unlearn” the information learned
from New Seasons’ documents.

New Seasons points to instances where, in another administrative proceeding, the FTC
caused discovery material that had been marked by the respondent as confidential to be posted
on the FTC’s public website and where, in the District Court case FTC v. Whole Foods Market,
Inc., the FTC filed publicly a document that had been “redacted” by blackening out text
electronically in a manner which allowed the trade secret information to be viewed. New
Seasons argues that these instances cause New Seasons to be concerned about the likelihood of
disclosure of its confidential information. New Seasons urges that it should not be required to
provide confidential information without a protective order that prohibits the FTC from
disclosing information New Seasons considers to be confidential and that requires the disclosing
party to pay a penalty for violation of the protective order.

Respondent argues that the Protective Order in this case adequately protects confidential
documents of third parties through a number of safeguards. The Protective Order allows
disclosure of confidential documents to a limited group of people and prohibits any Whole
Foods employees, including inside counsel, from reviewing confidential documents subject to
the Protective Order. Respondent states that New Seasons has provided no authority to support
its request that the Commission agree to pay damages in the event of an inadvertent public
disclosure of confidential information and that if the Protective Order is violated, New Seasons
can raise the issue with the Commission.

The Protective Order entered by the Commission in this case restricts disclosure of
confidential material to:

(a) the Administrative Law Judge presiding over this proceeding, personnel
assisting the Administrative Law Judge, the Commission and its employees, and
personnel retained by the Commission as experts or consultants for this
proceeding, provided such experts or consultants are not employees of the
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respondent, or any entity established by the respondent, or employees of any third
party which has been subpoenaed to produce documents or information in
connection with this matter, and provided further that each such expert or
consultant has signed an agreement to abide by the terms of this protective order;
(b) judges and other court personnel of any court having jurisdiction over the
appellate proceedings involving this matter; (c) outside counsel of record for any
respondent, their associated attorneys and other employees of their law firm(s),
provided such personnel are not employees of the respondent or of any entity
established by the respondent; (d) anyone retained to assist outside counsel in the
preparation or hearing of this proceeding including experts or consultants,
provided such experts or consultants are not employees of the respondent, or any
entity established by the respondent, or employees of any third party which has
been subpoenaed to produce documents or information in connection with this
matter, and provided further that each such expert or consultant has signed an
agreement to abide by the terms of this protective order; and (¢) any witness or
deponent who authored or received the information in question, or who is
presently employed by the producing party. '

The Protective Order prohibits any Whole Foods employees, including inside counsel, from
reviewing the documents produced by non-parties. In addition, the Protective Order and the
Commission’s Rules governing in camera treatment of confidential information prohibit
disclosure of highly confidential documents.

“[A]bsent a showing to the contrary, one has to assume that the protective order will
work, especially in light of the extensive use of the device in Commission litigation (in cases
frequently involving experts).” Coca-Cola Bottling, 1976 FTC LEXIS 33, *5 (Dec. 7, 1976).
New Seasons’ speculation that its documents may be disclosed or that outside counsel may use
the information gained to advise Whole Foods in the future on commercial decisions or that
experts or consultants will inadvertently use information they learned in this litigation in future
litigation is just that — speculation. New Seasons has not made an adequate showing to support
its argument that the Protective Order will not protect it.

New Seasons suggests that the Protective Order is inadequate because it does not provide
for a fixed monetary penalty on counsel if the Protective Order were to be violated. New
Seasons points to the protective order issued by the United States District Court for the District
of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penalty of $250,000 to
be paid by any person who violated the protective order in that case. However, New Seasons has
provided no authority in support of its argument that the Commission has authority to require a
disclosing party to pay a penalty for a violation of its protective orders,

In light of the limitations set forth below and the confidentiality provisions of the
Protective Order, enforcement of the subpoenas, as limited by this Order, is not unreasonable or
oppressive.



Iv.
The documents sought by Whole Foods are relevant to one of the central antitrust issues
in this proceeding — the appropriate definition of the relevant market. The burden to New

Seasons to comply is not unduly burdensome and its confidential documents will be adequately
protected under the Protective Order.

New Seasons’ motion to quash or limit the subpoena is DENIED. Request numbers
' three, four, seven and eight are hereby limited to documents from New Seasons’ senior
management team located at New Seasons’ Portland, Oregon headquarters. New Seasons shall
produce all responsive documents no later than December 29, 2008.

ORDERED:

D. Michael Chappell
Administrative Law Judge

Date: December 16, 2008



EXHIBIT E



UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

| )
In the Matter of )
)

WHOLE FOODS MARKET, INC,, ) Docket No. 9324
Respondent. )
)

" ORDER ON NON-PARTY GELSON’S MARKETS’ MOTION
FOR PROTECTIVE ORDER OR TO QUASH OR
LIMIT SUBPOENA FROM WHOLE FOODS MARKET, INC.

L

On December 8, 2008, non-party Gelson’s Markets (“Gelson’s”) filed a motion fora
protective order or to quash or limit the subpoena issued to it by Respondent Whole Foods
Market, Inc. (“Respondent” or “Whole Foods”). Respondent filed its Response in Opposition on
December 19, 2008.

On December 16, 2008, Complaint Counsel filed a memorandum regarding a similar
motion filed by another non-party, New Seasons Market, Inc. While Complaint Counsel stated
that it did not take a position on New Seasons’ motion to quash, it concluded that the motion
should be denied. Complaint Counsel further stated that its memorandum is also pertinent to the
instant motion filed by Gelson’s.

For the reasons set forth below, Gelson’s motion for a protective order or to quash or
limit the subpoena is DENIED.

IL

Gelson’s states that it operates 18 premium grocery markets, all of which are located in
Southern California, and that it is one of Whole Foods’ primary competitors. Gelson’s asserts
that the documents it seeks to withhold from production are commercially sensitive documents
and that the disclosure of these documents to its competitor would cause competitive harm.
Gelson’s further argues that the Protective Order entered by the Commission in this case on
October 10, 2008, (“Protective Order”) does not adequately protect Gelson’s confidential
information and that disclosure of such information would cause irreparable harm.



Respondent asserts that the documents it seeks are directly relevant to the issues raised
by the Complaint and that Respondent has no other effective means to obtain information from
its non-party competitors necessary for its defense. Respondent argues that simply because
Gelson’s documents are confidential does not provide a basis for withholding the documents.
Respondent further asserts that the Protective Order and the Commission’s in camera rules
adequately protect Gelson’s confidential information.

IIL

Parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R. § 3.31(c)(1). Discovery may
be limited by the Administrative Law Judge if the discovery sought is unreasonably cumulative
or duplicative, or is obtainable from some other source that is more convenient, less burdensome,
or less expensive; or if the burden and expense of the proposed discovery outweigh its likely
benefit. 16 C.F.R. § 3.31(c). In addition, an Administrative Law Judge may enter a protective
order to protect a party from undue burden or expense, 16 C.F.R. § 3.31(d). Parties resisting
discovery of relevant information carry a heavy burden of showing why discovery should be
denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9 Cir. 1975).

Gelson’s states that it has withheld documents responsive to Request Numbers 5 and
9(b). Request Number 5 seeks: all market studies, strategic plans or competitive analyses
relating to competition in each Geographic Area, including documents discussing market shares.
Request Number 9(b) secks: documents sufficient to show, or in the alternative, a spread sheet
showing the total weekly sales for each week since January 1, 2006 to the current date. The
documents Gelson’s seeks to withhold are: (1) a site study, containing sales projections, |
responsive to Request Number 5; and (2) documents evidencing weekly sales for each Gelson’s
store, responsive to Request Number 9(b).

Gelson’s does not make the objection that the documents requested are unduly
burdensome or not relevant to the issues raised in the Complaint or the defenses asserted thereto.
Instead, Gelson’s seeks a protective order or an order quashing or limiting the subpoena on the
grounds that: (A) disclosure of commercially sensitive information would be anticompetitive;
and (B) the Protective Order does not adequately protect Gelson’s confidential, commercially
sensitive information.

A. Disclosure of the requested documents pursuant to the Protective Order
would not harm competition

Gelson’s argues that the subpoena should be quashed or limited because it asks Gelson’s
to provide confidential and commercially sensitive information to one of its primary
competitors, Whole Foods. Gelson’s also argues that Whole Foods’ subpoena would require
Gelson’s to provide detailed information regarding the lifeblood of Gelson’s business and
provide Whole Foods with the blueprint to Gelson’s success in the Southern California market.
Gelson’s charges that Whole Foods has a history of harassing, punishing, and taking business
away from competitors. Gelson’s states that it has no reason to believe that Whole Foods would
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not relish the opportunity to drive Gelson’s out of business and that Whole Foods has the size
and resources to do it, with the assistance of Gelson’s trade secrets and other commercially
sensitive information. Respondent asserts that Gelson’s accusations of anticompetitive conduct
have no bearing on this discovery dispute.

Gelson’s has not demonstrated that Whole Foods is seeking these documents merely to
gain a competitive advantage, rather than to defend itself in this action. Accordingly, such
unsupported allegations fail to provide a reasonable basis to quash the subpoena.

The claim that these documents contain confidential and commercially sensitive
information also does not provide a basis to quash or limit the subpoena. LeBaron v. Rohm and
Hass Co., 441 F.2d 575, 577 (9" Cir. 1971) (“The fact that discovery might result in the
dlsclosure of sensitive competitive information is not a basis for denying such discovery.”).

See also Federal Trade Commission v. Rockefeller, et al., 441 F. Supp. 234, 242 (SD.N.Y.
1977), aff’d 591 F.2d 182 (2d Cir. 1979) (an objection to a subpoena on grounds that it seeks
confidential information “poses no obstacle to enforcement™).

Moreover, the Commission’s Rules of Practice do not specifically protect trade secrets or
confidential information from discovery. Section 6(f) of the Federal Trade Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 U.S.C. § 46(f) and 15 U.S.C. § 57b-
2(b), respectively) limit the Commission’s ability to disclose confidential information to the
public. The Commission’s Rules of Practice also do not limit a litigant’s ability to obtain
confidential information through discovery. Inre E.I DuPont de Nemours & Co., 97 F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do “not absolutely bar disclosure of business data as
evidence in [FTC] adjudicatory proceedings.”). Accordingly, Gelson’s cannot withhold relevant
documents based solely on its desire to shield confidential information from a competitor.

B. The requested information is adequately protected by the Protective Order

Gelson’s states that the requests seek detailed information including three years’ worth of
weekly sales information for each of its locations and a site study detailing strategic plans and
sales projections in one location. Gelson’s further states that it diligently protects its weekly,
location specific sales information and does not disclose this information to anyone outside of
the company. Gelson’s expresses concerns that experts retained in this case may be hired by
other competitors in the future and would not be able to unlearn the information learned from
Gelson’s documents and that Whole Foods could use information from Gelson’s to eliminate
Gelson’s as a competitor.

Gelson’s further asserts that the Protective Order does not adequately protect Gelson’s
information because it places the burden on Gelson’s to file a motion for in camera treatment to
prevent disclosure to the public. Next, Gelson’s asserts that the Protective Order fails to provide
an adequate disincentive against or remedy for disclosure of Gelson’s’ confidential information.
Gelson’s points out that, in another administrative proceeding, the FTC caused discovery
material that had been marked by a respondent as confidential to be posted on the FTC’s public
website and that, in the District Court case FTC v. Whole Foods Market, Inc., the FTC filed
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publicly a document that had been redacted by blackening out text electronically in a manner

- which allowed the trade secret information to be viewed. Gelson’s argues that it should not be
required to provide information that Gelson’s considers to be confidential without a protective
order that prohibits the FTC from disclosing such information. Gelson’s asserts that the
protective order should contain an adequate disincentive that would require the disclosing party
to pay a penalty for any violation of the protective order.

Respondent submits that the Protective Order in this case does adequately protect
confidential documents of third parties. The Protective Order allows disclosure of confidential
documents to a limited group of people and prohibits any Whole Foods employees, including
inside counsel, from reviewing confidential documents subject to the Protective Order.
Respondent asserts further that Gelson’s has provided no authority to support its request that the
Commission agree to pay damages in the event of an inadvertent public disclosure of
confidential information. Respondent also submits that, in the event the Protective Order is
violated, Gelson’s can raise the issue with the Commission.

The Protective Order entered by the Commission in this case allows disclosure of
confidential documents to an extremely limited group. Such documents may be disclosed only
to the Administrative Law Judge and the Commission, and employees assisting them; expert
witnesses, who may not be employees of Respondent or a third party which has been
subpoenaed; judges and other court personnel of any court having jurisdiction over the appellate
proceedings involving this matter; and outside counsel for Whole Foods. The Protective Order,
thus, prohibits any Whole Foods employees, including inside counsel, from revxcwmg the
documents produced by non-parties.

Gelson’s asserts that providing Gelson’s sensitive information to Whole Foods’ outside
counsel is, in effect, no different from providing that information to Whole Foods itself and that
experts or consultants may inadvertently use information they leamed in this litigation in future
litigation. These assertions are without merit. “[A]bsent a showing to the contrary, one has to
assume that the protective order will work, especially in light of the extensive use of the device
in Commission litigation (in cases frequently involving experts.).” Coca-Cola Bottling, 1976
FTC LEXIS 33, *5 (Dec. 7, 1976). Gelson’s has failed to demonstrate that the Protective Order
will not sufficiently protect the withheld documents.

Gelson’s refers to the protective order issued by the United States District Court for the
District of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penalty of
$250,000 to be paid by any person who violated the protective order in that case. Gelson’s
argues that the Protective Order in this case is inadequate because it does not provide for a fixed
monetary penalty on counsel for a violation. However, Gelson’s has provided no authority in
support of its argument that the Commission has authority to require a disclosing party to pay a
penalty for a violation of its protective orders.

In addition to the safeguards of the Protective Order, the Commission’s Rules governing

in camera treatment of confidential information prohibit disclosure of highly confidential
documents. Pursuant to Commission Rule 3.45(b), if either party seeks to introduce Gelson’s
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confidential information into evidence, Gelson’s may file a motion for in camera treatment for
documents it feels should be withheld from the public record. In Commission proceedings,
requests for in camera treatment must show that the public disclosure of the documentary
evidence will result in a clearly defined, serious injury to the person or corporation whose
records are involved. In re Kaiser Aluminum & Chem. Corp., 103 F.T.C. 500, 500 (1984); In re
H.P. Hood & Sons, Inc., 58 F.T.C. 1184, 1188 (1961). That showing can be made by
establishing that the documentary evidence is “sufficiently secret and sufficiently material to the
applicant’s business that disclosure would result in serious competitive injury,” and then
balancing that factor against the importance of the information in explaining the rationale of
Commission decisions. Kaiser, 103 F.T.C. at 500; In re General Foods Corp., 95 F.T.C. 352,
355 (1980); In re Bristol Myers Co., 90 F.T.C. 455, 456 (1977). Confidential information is
withheld from the public record when this standard is met.

The in camera procedures in Part Il adjudication and the Protective Order entered by the
Commission in this case adequately protect Gelson’s confidential information from disclosure.

IV.
For the reasons stated above, Gelson’s motion for a protective order or to quash or limit

the subpoena is DENIED. Gelson’s shall produce all responsive documents no later than
December 31, 2008.

ORDERED:

D. Michael Chappell

Administrative Law Judge

Date: December 23, 2008
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Pazicky, Luke

From: Jindal, Gorav

Sent: Wednesday, December 03, 2008 7:05 PM

To: ‘jack@straubs.com'

Subject: In the Matter of Whole Foods Market, Inc., Docket No. 9324
Attachments: Straub's Fine Foods.pdf

Straub's Fine
Foods.pdf (420 K...

Jack,

Here is the subpoena that was issued by Whole Foods Market, Inc. to your company, Straub's Fine Foods, on October
14,

My contact information is listed below, as well as in the subpoena. Please don't hesitate to contact me if you have any
questions. 1 look forward to hearing from you soon. .

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.\W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333
gorav.jindal@dechert.com

www.dechert.com



SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

Jack W. Straub, Jr.
Straub’s Fine Foods
8282 Forsyth Boulevard
Clayton, MQ 63105

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and pemmit inspection and copying of designated books, documents (as
defined in Rule 3.34(b}), or tangible things - or to permit inspection of premises - at the date and time specified in
item 5, at the request of Counsel listed in ltem 9, in the proceeding described in Item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part I1, No. 1

4, MATERIAL WILL BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION
November 5, 2008 at 10:00 am

8. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc., et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part I

8. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esq.
Dechert LLP

1775 I Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Octlo 32568

ol § Ut

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena to you by any method
prescribed by the Commission’s Rules of Practice is
legal service and may subject you to a penaity
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission's Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten copies of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission’s Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to counsel
listed in item 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travei for
you 10 appear, you must get prior approval from counsel
flisted in item 9,

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-B (rev. 1/57)



RETURN OF SERVICE

Ih ' cortify that a duplicat al of the within
sumnawasdulyservec’cit e(;d-g‘munuumw)

C i parson.
(" by registered mail,

" by leaving copy at principal office or place of business, to wit:

on the person named herein on;
T kot day, and year)

(.. d . ',“W)' et iiemesemena

T (omciat tate)



ATTACHMENT A

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

I Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A, The term “Whole Foods™ shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof,

B.  Theterm “Wild Oats” shall mean Wild Oats Ma:kets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
. thereof.

C.  Theterms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herein shall mean every original and every non-identical
copy of any otiginal of all mechanically written, handwritten, typed or printed material,
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,
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brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concerning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected‘ with,
memorializing or involving in any way whatsoever the subject maiter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  Theterms “and” and “or” have both conjunctive and disjunctive meanings.

H. The terms “communication” and “communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
fécsimil&s, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007.

J. The term “Geographic Area” shall mean the foﬂoﬁng metropolitan areas:

L Albuquerque, NM;
2. Boston, MA;



Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;

Colorado Springs, CO;
Columbus, OH

9. Denver, CO;

10.  West Hartford, CT;

11.  Henderson, NV;

12.  Kansas City-Overland Park, KS;
13.  Las Vegas, NV;

14.  Los Angeles-Santa Monica-Brentwood, CA;
15.  Louisville, KY;

16. Omaha, NE;

17.  Pasadena, CA;

18.  Phoenix, AZ;

19.  Portland, ME;

20.  Portland, OR;

21. St Louis, MO;

22.  SantaFe, NM;

23,  Palo Alto, CA;

24,  Fairfield County, CT;

25.  Miami Beach, FL;

26.  Naples, FL;

27.  Nashville, TN;

28.  Reno, NV; and

29.  Salt Lake City, UT.

PN P W

II. Instructions
1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your
behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin

Dechert LLP

1775 I Street, NW

Washington, D.C. 20016
In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be produced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect. All communications, documents, and files shall be produced in full and
unexpurgated form, inclﬁding all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed.

3. If you object to any request, or otherwise withhold responsive information
because of the claim of privilege, work product, or other grounds:

a. Identify the Request for Documents to which obj ecﬁdn or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d. Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e Identify all persons having knowledge of any facts relating to your claim

of privilege.



4. Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, empioyees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepar@d or received from January 1, 2006 to the present.

6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435,

HOI. Requests For Documents

Please provide the following:

1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324,

2, All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is /n 7e Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relating to Whole Foods’ acquisition of Wild Qats, including documents

discussing the effect of the merger on you.

4, All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that I served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

Jack W. Straub, Jr.
Straub’s Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W,
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

{s/ James A. Fishkin
James A. Fishkin, Esq.
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received the mformatxon 1n question, or who is presently employed by the pmdnmng party.
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: Order shall be only for thepmposes of the pmpatatton and heanng of thts proceedmg.
‘ a.ny appeal thereﬁ-om, andfor no other purpose whatsoever prowded, howeve.r that the
. Commnss:on may, subject to takmg appropnate stq)s 1. proseive the. oonﬁdenﬁahty of
. such material, use ordlsclose conﬁdenﬁal matenal as provxded byits Rules of Practtoe, '.
| Secuons 6(t) and 21 of the Fedual Trade Comnnssxon Act; or any other legar obhgatxon
| '..tmposedupontheCommtsmon . L ' o '.
" 9 " h the event that any conﬁdenttal matena] is contmned in any plcadmg, motwn, exh:btt
or otherpaperﬁledortobeﬁled WtﬂttheSecretaryofﬂteComm:smon,the Secretary
" .shall be so tnfonned by the party ﬁlmg such papers and such papers shall be ﬁ]cd in:’

R camera To. the extent that such matenal was ongmally submttted by a thu'd patty,

‘patty mcludmg the matenals in 1ts papcts shall mmedlately nonfy thc submttter of such

. 'mclusron Conﬁdenhal matenal contamed - the papers: shall contmuc to have in camerg

| treatmcnt unhl further order of the Admuustxattve Law Judge, prov1ded. howcver that

.l .Such papers maybe furmshed to pcrsons or cmmes who may receive confident:al .' S

: matenal pursuant to Paragraphs 7 or 8. Uport or after ﬁlmg any paper contmmng

E :conﬁdenual matenal the filing patty shall fileon the pubhc record a duphcate copy bf

- the paper that does not: neveal conﬁdenttal matenal Further, if the protzctton for any such

L :matenal expnm a party | may ﬁle on the pubhc record.a duphcate copy- whtch also |

contatns the fonnerly protectcd mateual .

| -10;" I cotmsel plans to- mt:roduoe mto cvxdencc at the heanng any documcnt or transcnpf )

'contatmng conﬁdenttal matenal prodmed by another patty OF by a third party, they shail |
4




provide advance nouce to the other party or third party for purposes of allowmg that |
‘party to seck an order that the document or transcript begranted in cameri ueatnwnt If
| thatpartywnshwmcmramunentformedocumemornansenpt,ﬂlepaxtyshm file
an appropnate motion with the Admmetranve Law Indge withm 5 days dffer it recexves .
such nouoe Unﬁl such nme as the Admmlsu'auve Law Iudge ru]es othetvnse, the document or

Lo uansenptshallbeaccm'dedmcameramnnent. Ifﬁxemot:onformcamemtreatmentls

- demed al documents and transcripts shall bepartofthepubhcmcord. Where in camera
' neatment is. granted, aduplleatc copy of such docmnent Or tmnscnpt wzth the conﬁdentlal
. material delewdmmfmmmaybeplaoed on the pubhcrecord o
' 117 If any pany receives 2 dlseovery nequest in anot.her proceedmg that may reqmre the |
| disclosure.of eonﬁdennal matenal subnntted by another pany or third party, the recxpxent
. of the d:seovery requect shall promptly nonfy the subrmtter of reCmpt of such request
' Unless a shorter time is mandated by an order of a conrt, such: notxficauon shall be m B
| wntmg and be reeexved by the submltter at least 10 busmess days before productlon and
" shall mclude a copy of thls Protechve Order and a cover letter that wﬂl apprise the L
- submltter of its rights hereunder Nothmg herem shall be construed as requu'mg the
' mcxplent of the dxscovery requestor anyone else covered by this Order i challenge or
' appeal any order xeqmnng product:on of conﬁdential matenal to subject ltself to any
penalnes for non-comphance thh any such order, of to seek any rehef from the Adm:mstratxve
I.aw Judge or the: Commxsmon The reclplent of the d:scovexy request shall not oppose the
submrtter’s efforts m challenge the d:sclosune of cont‘ dential ; matenal In addition, .

. nothing herein shall limit the apphcablht_y of Rule 4.11(e) ,of the: Commission’s Rules of - .




Prad:lce, 16CFR § 4. 11(e), to d:scoverquuestsm anothe.rprooeedmgthat are directed to
the Commission. | _ ' .
‘ 12 . At the timc that arly conmltant or other'persdn ietained to émsls"t @mel in thc '
o pzepatahon orheanng ‘of this achon concludes pamcxpanon if the acnon such pérson shall
| .xemm to counsel all oop1es of docurhents or poruons tbcxeof des:gnated conﬁdmhal that a::e in
) the possasszon of such person, wgether wnh all notes memomnda or other papem contmmng

conﬁdentxal mformauon. Atthe conclusxon of tlns proceedmg, mcludmg the exhausuon

o of judzcml revnew, ﬂxe parucs shall mtum documents obtamed in thls acnon to.their

- subnntters prov:ded howcvcr that the Comm:ssnon S obligauon to return documcnts
~ sharl be govemed by.the provmons of Rule4 lZof theRules of P:act:ce 16 CFR §4. 12.

Thc madvertent producuon or dlsclosure of mformanon or documcnts produoed by a

L ‘partyortlurdpartym d:scoVerythat is subjectto aclmm ofpnvxlege wﬂlnotbe deemed 10 be a’

‘ waiver of any prmlegc to wlnch thc producmg party would bave been cnutlcd had the
' madvenent production or d:sclosure not occurred , provided the producmg party exercised
... reasonable care to preserve its pnwlege In the event of such madvertent produc’aon or '. : . '
E dlsclosum the party clamnng madvertence shall promptly notlfy any party that necewed the e

mfonnatxon of the cla:m and the bas;s for it After being so nonﬁed, the recewmg pany must

o promptly return the spemﬁed mfonnahon, and all cop;es of 1t and, maynot use or disclose: the

mformatlon unless the claim is resolved such that no pnvxlegc apphes o thc mformanon
Nothmg in thxs Order presupposes a dctemnnatxon onthe ¢claim of pnvrlegc or of reasonable care

in preserving pnwlege if challenged.




14.  The provisions of this Protective Order, insofar as they restrict the commusication

. and use of confidential dlscovexymatenal shall, without written pmnnssxon of the

: Submmeror furtheroxﬂer of the Commnss:on continue to be bmdmg afterthe conclnsxon a
Oftlnaprooeedmg. SRS :

‘ By the Comnnssim. -

S " Domald S. Clark
ISSUED: October 10,2008 SRR




EXHIBIT G



Pazickz, Luke

From: Jindal, Gorav

_Sent: Tuesday, December 23, 2008 5:25 PM

To: ‘jack@straubs.com’

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324
Jack,

I am following up on the response to our subpoena. As you know, the deadline has long since passed. When can we
expect to receive the requested information?

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333.

gorav.jindal@dechert.com

www.dechert.com

From: Jindal, Gorav

Sent: Wednesday, December 03, 2008 7:05 PM

To: Jjack@straubs.com

Subject: In the Matter of Whole Foods Market, Inc., Docket No. 9324

<< File: Straub's Fine Foods.pdf >>

Jack,

Here is the subpoena that was issued by Whole Foods Market, Inc. to your company, Straub's Fine Foods, on -
October 14. .

My contact information is listed below, as well as in the subpoena. Please don't hesitate to contact me if you have
any questions. 1 look forward to hearing from you soon.

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main; +1.202.261.3300

fax: +1.202.261.3333



EXHIBIT H



fzzicky, Luke

AR i
From: Jindal, Gorav
Sent: Wednesday, December 03, 2008 6;12 PM
To: 'Mike@zupans.com'
Subject: In the Matter of Whole Foods Market, Inc., Docket No. 9324
Attachments: Zupan.pdf

Zupan.pdf (422 KB)

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on October 14. Our records show
that it was accepted by M. Goodpaster on October 15. | have previously left messages for John Zupan about the
subpoena without response. Although the due date passed almost one month ago, we remain interested in working with
you to obtain the requested information.

The protective order governing the confidentiality of documents and information produced in response to the subpoena is
also included in the attached file (at the end of the subpoena). As we discussed, and as you will see, it offers broad
protections for any information that you consider to be confidential.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or protective order, please do not
hesitate to contact me. My telephone number is included below and in the subpoena. | look forward to hearing from you
soon. .

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333

gorav jindal@dechert.com

www.dechert.com




SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34(b), 16 C.F.R. § 3.34(b)(1997)

John Zupan

President and Chief Executive Officer
Zupan's Market

7223 NE Hazell Dell Avenue
Vancouver, WA 98665

2. FROM

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

This subpoena requires you to produce and permit inspaction and copying of designated books, documents (as
defined in Rule 3.34(b)), or tangible things - or to permit inspection of premises - at the date and time specified in
Item 5, at the request of Counsel listed in item 9, in the proceeding described in Item 6.

3. PLACE OF PRODUCTION OR INSPECTION

See Attachment A, Part IT, No. 1

4. MATERIAL WILL. BE PRODUCED TO
James A. Fishkin

5. DATE AND TIME OF PRODUCTION OR INSPECTION

November 5, 2008 at 10:00 am

6. SUBJECT OF PROCEEDING

In the Matter of Whole Foods Market Inc,, et al, Docket No. 9324

7. MATERIAL TO BE PRODUCED

See Attachment A, Part IIT

B. ADMINISTRATIVE LAW JUDGE

Federal Trade Commission
Washington, D.C. 20580

9. COUNSEL REQUESTING SUBPOENA

James A. Fishkin, Esq.
Dechert LLP

1775 I Street, NW
Washington, DC 20006-2401

DATE ISSUED SECRETARY'S SIGNATURE

Dl 4. ot

Qoo 2608

GENERAL INSTRUCTIONS

APPEARANCE

The delivery of this subpoena fo you by any method
prescribed by the Commission's Rules of Practice Is
legal service and may subject you to a penalty
imposed by law for failure to comply.

MOTION TO LIMIT OR QUASH

The Commission’s Rules of Practice require that any
motion to limit or quash this subpoena be filed within
the earlier of 10 days after service or the time for
compliance. The original and ten coples of the petition
must be filed with the Secretary of the Federal Trade
Commission, accompanied by an affidavit of service of
the document upon counsel listed in ltem 9, and upon
all other parties prescribed by the Rules of Practice.

TRAVEL EXPENSES

The Commission's Rules of Practice require that fees and
mileage be paid by the party that requested your
appearance. You should present your claim to counsel
listed in ltem 9 for payment. If you are permanently or
temporarily living somewhere other than the address on
this subpoena and it would require excessive travel for
you to appear, you must get prior approval from counsel
listed in ltem 9. .

This subpoena does not require approval by OMB under
the Paperwork Reduction Act of 1980.

FTC Form 70-B (rev. 1/97)



RETURN OF SERVICE

1 hereby cerlify that a duplicate original of the within
sub;gynawasdulywved: (check the method used)

¢ in person.

C by registered mal.

(" by leaving copy at principal office or place of business, fo wit:



ATTACHME

DOCUMENTS TO BE PRODUCED PURSUANT TO SUBPOENA DUCES TECUM

1. Definitions

For the purposes of these Requests for Documents, the following definitions apply:

A The term “Whole Foods” shall mean Whole Foods Market, Inc., and its
predecessors, divisions, subsidiaries, affiliates, partnerships and joint ventures, and all directors,
officers, employees, agents and representatives thereof. |

B. The term “Wild Oats” shall mean Wild Oats Markets, Inc., the entity acquired by
Whole Foods on August 28, 2007, and its predecessors, divisions, subsidiaries, affiliates,
partnerships and joint ventures, and all directors, officers, employees, agents, and representatives
thereof.

C.  The terms “you” and “your” refer to the entity or person to whom this Subpoena
is directed, and all predecessors, divisions, subsidiaries, affiliates, partnerships and joint
ventures, and including all store formats, brands, and banners under which any of the foregoing
operate, and all directors, officers, employees, agents and representatives thereof.

D.  The terms “Commission” refers to the Federal Trade Commission and its
commissioners, bureau directors, counsel, staff, and employees.

E. “Documents” as used herem shall mean every original and every non-identical
copy of any original of all mechanically written, handwritten, typed or printed material, |
electronically stored data, microfilm, microfiche, sound recordings, films, photographs,
videotapes, slides, and other physical objects or tangible things of every kind and description
containing stored information, including but not limited to, transcripts, letters, correspondence,

notes, memoranda, tapes, records, telegrams, electronic mail, facsimiles, periodicals, pamphlets,




brochures, circulars, advertisements, leaflets, reports, research studies, test data, working papers,
drawings, maps, sketches, diagrams, blueprints, graphs, charts, diaries, logs, manuals,
agreements, contracts, rough drafts, analyses, ledgers, inventories, financial information, bank
records, receipts, books of account, understandings, minutes of meetings, minute books,
resolutions, assignments, computer printouts, purchase orders, invoices, bills of lading, written
memoranda or notes of oral communications, and any other tangible thing of whatever nature.

F. The terms “relate to,” “related to,” “relating to,” “in relation to,” and
“concemning” shall mean mentioning, comprising, consisting, indicating, describing, reflecting,
referring, evidencing, regarding, pertaining to, showing, discussing, connected with,
memorializing or involving in any way whatsoever the subject matter of the request, including
having a legal, factual or logical connection, relationship, correlation, or association with the
subject matter of the request. A document may “relate to” or an individual or entity without
specifically mentioning or discussing that individual or entity by name.

G.  The terms “and” and “or” have both conjunctive and disjunctive meanings.

H. The terms “communication” and “‘communications” shall mean all meetings,
interviews, conversations, conferences, discussions, correspondence, messages, telegrams,
facsimiles, electronic mail, mailgrams, telephone conversations, and all oral, written and
electronic expressions or other occurrences whereby thoughts, opinions, information or data are
transmitted between two or more persons.

L The term “Transaction” shall mean the acquisition of Wild Oats by Whole Foods
that occurred on August 28, 2007,

AR The term “Geographic Area” shall mean the following metropolitan areas:

L. Albuquerque, NM;
2. Boston, MA;



PONAL AW

10.
11.
12.
13.
14,
15.
16.
17.
18.
19,
20.
21.
22.
23.
) 24.
25.
26.
27.
28.
29.

IL Instructions

Boulder, CO;

Hinsdale, IL (suburban Chicago);
Evanston, IL (suburban Chicago);
Cleveland, OH;

Colorado Springs, CO;
Columbus, OH

Denver, CO;

West Hartford, CT;

Henderson, NV;

Kansas City-Overland Park, KS:
Las Vegas, NV;

Los Angeles-Santa Monica-Brentwood, CA;
Louisville, KY;

Omaha, NE;

Pasadena, CA,;

Phoenix, AZ;

Portland, ME;

Portland, OR;

St. Louis, MO;

Santa Fe, NM;

Palo Alto, CA;

Fairfield County, CT;

Miami Beach, FL;

Naples, FL;

Nashville, TN;

Reno, NV; and

Salt Lake City, UT.

1. Submit all documents, including information or items in the possession of your

staff, employees, agents, representatives, other personnel, or anyone purporting to act on your

behalf, by the date listed in Item 5 on the Subpoena Duces Tecum form, to:

James A. Fishkin
Dechert LLP

1775 I Street, NW
Washington, D.C. 20016

In the alternative, under FTC Rule 3.34(b), 16 C.F.R. § 3.34(b), you must produce and permit

inspection and copying of the designated books, documents (as defined in Rule 3.34(b)), or



tangible things — or to permit inspection of the premises — at the date and time specified in Item
5, at the request of Counsel listed in Item 9, on the Subpoena Duces Tecum form.

2. If an objection is made to any request herein, all documents and things responsive
to the request not subject to the objection should be produced. Similarly, if any objection is
made to production of a document, the portion(s) of that document not subject to the objection
should be pmdﬁced with the portion(s) objected to redacted and indicated clearly as such.
Otherwise, no communication, document, file, or thing requested should be altered, changed, or
modified in any respect, All communications, documents, and files shall be produced in full and
unexpurgated form, including all attachments and enclosures either as they are kept in your
ordinary course of business or organized to correspond with those requests. No communication,
document, file, or thing requested should be disposed of or destroyed. |

3. If you object to any request, or otherwise withhold responsive informatibn
because of the claim of privilege, work product, or other grounds:

a. Identify the Requwt for Documents to which objection or claim of
privilege is made;

b. Identify every Document withheld, the author, the date of creation, and all
recipients;

c. Identify all grounds for objection or assertion of privilege, and set forth
the factual basis for assertion of the objection or claim of privilege;

d Identify the information withheld by description of the topic or subject
matter, the date of the communication, and the participants; and

e. Identify all persons having knowledge of any facts relating to your claim

of privilege.



"4, Your responses should reflect all knowledge, information, and documents in your
possession, custody, or control, and includes, unless otherwise specifically indicated, your
counsel, staff, employees, agents, representatives, other personnel, or anyone purporting to act on
your behalf.

5. Your response to the document request should include any document created,
prepared or received from January 1, 2006 to the present.
6. Any questions regarding this subpoena should be directed to James A. Fishkin at
202-261-3421 or Gorav Jindal at 202-261-3435.
III.  Requests For Documents
Please provide the following:
1. All documents you have provided to the Commission in connection with (a) the
Transaction or any investigation of the Transaction; (b) FTC v. Whole Foods Market,
Inc., Civil Action No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In

re Whole Foods Market, Inc., FTC Docket No. 9324,

2. All documents relating to any communications you have had with the Commission in
connection with (a) the Transaction; (b) FTC v. Whole Foods Market, Inc., Civil Action
No. 1:07-CV-01021-PLF (D.D.C. 2007); or (c) this matter, which is In re Whole Foods

Market, Inc., FTC Docket No. 9324.

3. All documents relaﬁng to Whole Foods’ acquisition of Wild Oats, including documents

discussing the effect of the merger on you.

4. All documents discussing competition with Whole Foods or Wild Oats, including

responses by you to a new Whole Foods or Wild Oats store and responses by you to



prices, promotions, product selection, quality, or services at Whole Foods or Wild Oats

stores.

All market studies, strategic plans or competitive analyses relating to competition in each

Geographic Area, including documents discussing market shares.

All market studies, strategic plans or competitive analyses relating to the sale of natural

and organic products, including the sale of natural and organic products in your stores.

All documents relating to your plans to increase the shelf space at your stores allocated to
natural and organic products, the number of natural and organic products sold in your‘

stores, or the sales of natural or organic products in your stores.

All documents discussing your plans to renovate or improve your stores to sell additional

natural and organic products or to open stores emphasizing natural and organic products.

Provide documents sufficient to show, or in the alternative submit a spread sheet
showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each week

since January 1, 2006 to the current date.



CERTIFICATE OF SERVICE

I certify that 1 served the foregoing Subpoena Duces Tecum and all Attachments via
overnight mail delivery to:

John Zupan

President and Chief Executive Officer
Zupan’s Market

7223 NE Hazell Dell Avenue
Vancouver, WA 9866

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, DC 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, DC 20001

Complaint Counsel

Dated: October 14, 2008

/s/ James A. Fishkin
James A. Fishkin, Esq.



UNITED STATES OF AMERICA
BEFORE TH'E FEDERAL TRADE COMMISSION

'COMMISSIONERS' - W‘lllmmE.Kovacic,Chmrman

_ Pamela Jones Harbour
. Jon Leibowitz
: . - .J.ThomasRosch-
L
In the Matterof . ) L ;
- R ) DdcketNo;.m_'
WHOLE FOODS MARKET, INC., ) T T
a corporation. )

For the purpOSc ofpmtecnng thc mtawsts of the pames and thlrd partxes inthe.

| abovefcapnoned mau:er agamst mpmper use #nd disclosure of conﬁdennal mfmmauon |

submmed or pmdut;ed in connectxon wnth ﬂns matter: S
IT 1S HEREBY ORDERED THA’I‘ this Protective Older Govmmng Conﬁdenual

Matenal (“Pmtechve Older") shall govcm the handlmg of all Dlsccvcry Mamal as

' -hereafterdeﬁned.

Sh As uséd in ﬂns Order, “conﬁdenual matenal” shall Ieferto any document ar
'putuon thereof thit contains non~pubhc competmvely sens:l:ve mformauon, mcludmg trade
'secrets or other xesearch development or commercial informatjon, the d:sclosure of which
. would hkely cause. comnmial harm to the producmg party, or scnsmvc pcrsonal mformanon
o “stcovmy Material” shall refer to documents and mformatwn produced hy a pany or third
. party in connection with tlus matter. “Document” shall refer to any d:scovemble writing,
z | reoordmg, tmmcnpt of oral tesumony, or electromcally stored mfmmanon in the possesslon of a :
party or a'third party. “Comm:ssxo shall referto the Federal dee Commlssxon ( ‘FFC”),




' any of its employees, agents, a!:tomeys, and all other persons acting onits behalf excludmg "
persOns retained as consultants or experts for purposes of this pmceedmg. .
2.', ~ Anydocnmentorpomon ﬂlereofprodueedorsubnnttedbyamspondentoraﬂurdpmty |
dunng a Federal dee Commtssron mvcsugauon or: durmg the comse of ﬂus ptocwdmg that 1s
entitled to confidentiality under the Federal dee Comnnsswn Act or any regulatlon, i

: mterpreianon, orprecedent concemmg documents m the possecsxbn of the Comm:ssxon,

' as well as any mfotmanontaken ﬁ'om any poruon of such document, shall beu'eatedas

conﬁdenual mar.enal for purposes of thxs Order . o ' -

| 3. 'I’he parues and ahy: tlnrd partxes in oomplymg thh mformal dxscovery requests.

d:sclosure reqmrements, or dnsoovezy demands ‘in thls pmwedmg may des:gmne lmy

' responslve doeument orpomon thereof as conﬁdentxal mateual mcludmg documents

: i, ohtamed by them from thud parues pursuant to thscovery or as otherwme obtamed

4 . " The parues in eonductmg dlsoovery fmm ﬂurd pames shall prowde to each thxrd _

- E partyacopyofthns Onderso as. 10 mfonn zach such mudpmyofhls, her, onts nghtsherem .

.‘ 5. A dwsnanon of conﬁdentlahty shaI] consumme arepxesentatlon ln good faith and aﬁer '
careful detennmatton that the matenal is not reasonably beheved to be already in the pubhc

‘domain and that counsel beheves the matcmal £0 deslgnated consmutcs conﬁdentml matenal as

"deﬁnedmpa:agmphlofuusom o o
6. Matenal may be des:gnated as conﬁdentlal by placmg on or affimng to'the document
:conta:mng such material (m such mmmer as'will not mtelfexe thh the legiblhty thereof) the

- desxgnauon “CONFIDEN‘I‘IAL—FTC Docket No. 9324”’ or any othcr appmpnate notice !hat

' 1dent1ﬁes thxs proceeding, together w1th an indication of the pomon aor pomons of the document
considered to be conﬁdenual matenal Conﬁdentlal mformanon contamed in electronic

." 2




documents mayalso be demgmted as confidential by placing the designation '
“CONF]DENTIAL-FI'C Docket No, 93247 or any otlier appropnate notice that 1dentlfies this -
| _ procecdmg,ontheface oftheCD orDVDorothermemonwhxchthedoctmlent 1sproduced. v
MaSked or othemse redacted copies of documeats may be produced where the porions delewd E
contam privileged matter, prowded that the copy produced shall indicate at the appmpnate point |
..'thatpmﬁonshavebeendeletedmdthereasonstherefor o
e Conﬁdenual matérial shall be dnsclosed only o 2 the Adm:mslrahve Law Judge
presxdmg over tlns proceedmg, personnel assmtmg the Adnnmstrauve Law Iudge, thc IR
'. ."Coxmmssxon and 1ts employces and petsonnel retained by the Commlss:on as expetts or '
: -' consultants for th:s proceedmg, provx&d such expens or consultants ate ot employees of- the. -
- respondent, or any ennty estabhshed by the respondent, or employees of any thnd party wlnch‘__ ' E
has been subpoenm 0 produce docmnents or mformatxon in eonnecuon with thls matter and . |
| "prowded fuither that éachi such expen oroonsu]tnnt bas signod an agteement to abide by the: °. ..
terms of this protecuve onder (b) Judges and other cort personnel of any court havmg L -
- jlll]SdlCllO‘n over any appellate prooeedmgs mvolvmg this matter; (c) outsxde counsel of record . . _
R for the respondent, their assoclated attorneys and other cmployees of thexr law ﬁrm(s) pmv;ded o
' such personnel are not employees of t.he respondent or of any enuty estabhshed by the . |
respondent; (d), anyone netamed o ssist outsxde counscl in the pteparanon or hearing of thls

_ proceedmg mcludmg experts orconsultants prowded such experts or oonsultants are not

- emplOyees of the respondent or any entlty estabhslwd by the xespondent. or employees of any

thud patty which has been subpoenaed o pmduoe decunents or mformanon in connecnon with

this matter, and prowded further that each such expert or consultant has 31gned an agteenmt to

abide by the tenns of this- pmtecnve order and (e) any thness or deponent Who authored or C
5




received the information in question, or who is prmcntly employed by the producmg party
8. D:sclosme of oonﬁdenual mateual to any pason described in Paragraph 7 of this -
: Ordcr shall be only for the pm'posm of the preparauon and heanng of ﬂns prooeedmg, or
.any appeal thereﬁom, and ‘for no other pmpose whatsoever provxded, hoWever that the

" Cogunission may, subJect to takmg appropnate stcps 1o0: preseive the. conﬁdentrahty of

" such material; use or. dxsclose oonﬁdennal magerisi 25 provrded by s Rules omecuoe
Sections: 6(f) and: 21 of the Fedual 'Prade Commrssron Act, or any other legal oblnganon

' 'zmposed upon the Comm:ssxon.

' '_9. ' In thc event that’ any oonﬁdcnhai matcnal is contamed in any pleadmg, mouon, exlnbrt . .
' ‘ _oroﬂrerpaperﬁledortobeﬁledmththeSecmtaryoftheCommrssron, the Secretary

‘_shaubesomfonmdbyﬂaepmyﬁhngsuchpapm andsuchpapers shallbeﬁlcdm

R camera To the: extent that such matenal was. ongmally subnntted by a t‘mrd party,

- 'pmy mcludmg the matenals in 1ts p@m ‘shall mmedrately notify the submrtter of such
'mcluslon Conﬁdenﬁal matena! contamed in ﬂwpapemshall oontmueto have in camera
| treatment untrl further order of the Admmrstrauve Law Judge, provrded, however, that
‘such papers may be furmshedto persons orentxtm who may receive cmrﬂdentml o
: matmal pursuant to Paragraphs 7 or8. Upon, oraﬁer ﬁhng any paper oontmmng
- :conﬁdenttal matenal, theﬁhng party shall fileon the publlc record a duphcate copy of
© the paper that dow not reveal conﬁdenhal matznal Furthcr, if the pmtochon for any such
. :matma] expuw a party may file on the pubhc recorda duplxcatc copy: wlnch also- .
contmns the fonnerly protected matmal ' | '
| 10.:' i § counsel plans to: mtroduce mto cvrdence at the heanng any docnmcnt or uansmpt )
containing conﬁdenual matenal pmduced by another party orby a third party, thcy shall
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provide advance nonce to the other party or thmd party for puxposes ‘of allowmg that |
party to gezk an order that the documentortxmscnptbegmntedmcamem tn:amlent.lf
| thatpaxtywxshmmcmneratrwmlemforthe documen’tortmnmpt,thepartyshall ﬁlc e
an appmpnate motion with the Adlmxnstranvc Law Judge thhm 3 days differ it mewcs ..
such notwc Unul such tlme ag the Admlmslranve Law Jndgc mles othcrwnse, the document or |

P transcnptshallbeaccordedmcameraueannent. Ifﬂ)cmotxonformccmemheauncntls

demed,alldocumentsmdtransmptsshaﬂbepmtofﬂ)epubhcrecord Whuemcanera
. neamusgramed,aduphcatecopyofsuchdocumentorn'anscnptmﬂitheconﬁdennal . -
mmardelcwdmmfmmmybepmdonmepubhcmord A

'IIT Ifanypaxtyreomvcsa&scomquuatxnmothcrpromdmgthatmayteqmmthe ‘
' .dtsclosm‘eofconﬁdennalmatcnalsubnnttedby anotlm:partyorﬂmﬂpany therec:plent

.. of the dlscovery request shall pmmptly nonfy the submmer of xecelpt of’ snch mquest.

Unless ashonmnmexsmandatedhyanorduofacoun, suchnotlﬁcanon sha]lbcm }
Wntmg and be recclved by thc sub:mtter at least 10 busmc,ss days bofon-. producuon, and

' shallmchlde acopyofﬂnsProtecuveOrderandacoVerletterﬂlatwﬂ] appnsexhe D
| "-submttterofltsng}nshemmdcr Noﬂungheremshallbeconsmxedasreqmnngﬂw )
| rec:p:ent of the dxscovery reqnest or anyonc else covcxed by this Orderto cha]lengc or

: appeal any ondermqmnng productnon of conﬁdent:al matenal to subjoct 1tse1fto any
penalhes for non-comphance Wxth any such order of to seek any relief fmm the Adm:,msttauvc
Law Judge or the' Comtmsslon The recxplent of the d:scovery requwt shall not oppose tbe
submltter 5 efforts to cha]lenge the d:sclosum of conﬁdmtlal matenal. In addition, .

. nothing herein shall hnqt the a,pphc_ablht_y of I_{ulp 4.11(6)_of the Commissiqn’s Rules of - _




Practice, 16 CFR § 4.11(e), to discovery.requests in another proceedmg that are dlrected to .
the Commission. ' R

12, Atthcnmcthatanyconsu}tantoroﬂlerpexsonmtmnedto asmstcotmsel in the

s pmparauon or heanng of this acnon concludes pnrttclpatzon in the acnon, such pérson shaH

_mtumtoootmsel alIcopm ofdocnments orportms themofdemgnated conﬁdenual thatm'em
“ the posscssxon of such person, mgether wnh al] notes memomndaor other papexs contmnmg
conﬁdennal mformanon. Atthe conclusxon of this pmmdmg, mcludmg the exhausuon

i ofjudxcxal revxew,ﬂlcpmuesshaﬂrctmndocumentsobtmnedm this action to their

- subm:tters pmvxded. however that the Commnss:on 8 obhgauon to retum documnts
: ,shall bc govemed by.the pmvxsxons ofRule 4 lZof theRulw of Pmcuoe, 16 CFR §4. IZ

. 1 Thc madvment productlon or dlscloslm: of mformatxon or docnments produoed by a’

o _pmtyortlmﬂpaxtym dzscovexythntls subjecttoaclmmofpnvﬂcgamﬂnotbedeemedtobea

' . waiver of any prmlege to wluch the producmg party would have been ent:tled had the

' madvertent production or dlsclosme not occuxred , provided the pmduclng pany cxermsed
.' masonable cate 0 pmervc its pnv:lcge In thc event of such nmdvertcnt productlom or .
o dtsclosum, the party claumng madvmcnce shall pmmptlynoufyany pany that reoewed the o

mformauon of the clann and thc basxs for 1t After being so notlﬁed, the receivmg patty must

. pmmptly return the spemﬁed mformauon, and all copm of it, and may not use or dtsclosc the

mformauon un]ess the claim is molved such that DO pnvﬂcgc applm i the mformanon.
NOthmg in this Order pmuppom a dewtmmahon on the ¢claim of pnv;lege or of reasonable care
in preserving pnvﬂege if challenged. - ‘ |




14.  The provisions.of this Protective Order, insofar as they restrict the communication

- and use of confidential discovery matenal shall, without written petmxssxon ofthe

- subnntterorﬁ:rtherordcrof theComm:ss:on, contmuetobebmcbngafwrtheoonclusxon a
Ofﬂnaproceedmg. - T
Bytthommxsmm

S DonaldS Clark :

ISSUED: October 10,2008
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Pazicky, Luke

]
From: Jindal, Gorav
Sent: Wednesday, December 17, 2008 2:17 PM
To: ‘Mike@zupans.com'
Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324
Attachments: 2008-12-16 Order 02.pdf

2008-12-16 Order
02.pdf (359 K...

Mike,

As | mentioned in my voice message to you today, the administrative law judge yesterday ruled against New Seasons
yesterday on its motion to quash our subpoena, and ordered New Seasons to produce the requested documents by
December 29. The order is attached here. | thought you would want to know since you mentioned that you might want to
take a similar position.

We are still interested in working with you to obtain the requested information even though the deadline for compliance
has long since passed. As you and | have previously discussed, we are willing to discuss ways to relieve the burden of
compliance on you.

| look forward to hearing from you soon.

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333
gorav.jindal@dechert.com

www.dechert.com

From: Jindal, Gorav

Sent: Wednesday, December 03, 2008 6:12 PM

To: Mike@zupans.com

Subject: In the Matter of Whole Foods Market, Inc., Docket No, 9324

<< File: Zupan.pdf >>

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on October 14. Our records
show that it was accepted by M. Goodpaster on October 15. | have previously left messages for John Zupan about
the subpoena without response. Although the due date passed almost one month ago, we remain interested in

1




working with you to obtain the requested information.

The protective order governing the confidentiality of documents and information produced in response to the
subpoena is also included in the attached file (at the end of the subpoena). As we discussed, and as you will see, it
offers broad protections for any information that you consider to be confidential.

If you, or perhaps your lawyer, would like to discuss any aspect of the.subpoena or protective order, please do not
hesitate to contact me. My telephone number is included below and in the subpoena. | look forward to hearing from
you soon.

Best regards,
Gorav.

Gorav Jindal

Dechert LLLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333

aorav jindal@dechert.com

www.dechert.com




UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
)

WHOLE FOODS MARKET, INC., ) Docket No. 9324
Respondent. )
)

ORDER ON NON-PARTY NEW SEASONS MARKET’S MOTION TO
QUASH OR LIMIT SUBPOENA FROM WHOLE FOODS MARKET, INC,

L

On November 24, 2008, non-party New Seasons Market, Inc. (“New Seasons”) filed a
motion to quash or limit the subpoena issued to it by Respondent Whole Foods Market, Inc.
(“Respondent” or “Whole Foods”). Respondent filed its Response in Opposition on December
4, 2008.

On December 12, 2008, New Seasons filed a motion for leave to file a reply and its reply.
New Seasons’ motion for leave to file a reply is GRANTED.

On December 16, 2008, Complaint Counsel filed a memorandum regarding New
Seasons’ motion. In it, Complaint Counsel states that it does not take a position on New
Seasons’ motion to quash, but concluded that the motion should be denied.

For the reasons set forth below, New Seasons’ motion to quash or limit the subpoena is
DENIED.

IL

New Seasons asserts that it is Whole Foods’ top competitor in Portland, Oregon. New
Seasons further asserts that the documents which Whole Foods seeks contain New Seasons’
trade secrets and other highly confidential information. New Seasons argues that if it were
required to produce the information Whole Foods seeks, this would provide Whole Foods with a
blueprint to New Seasons’ success and the means for Whole Foods to engage in anticompetitive
conduct against one of its primary competitors in the Portland, Oregon market. New Seasons
seeks an order quashing the subpoena with respect to requests three through nine on grounds that



those requests are: (1) unduly burdensome; (2) are themselves anticompetitive; and (3) seek
trade secret and other confidential, commercially sensitive information without an adequate
protective order.

Respondent asserts that the documents it seeks are directly relevant to the issues raised
by the Complaint and that Respondent has no other effective means to obtain information from
its non-party competitors necessary for its defense. Respondent further asserts that the requests
are not unduly burdensome and that the Protective Order entered by the Commission in this case
on October 10, 2008, (“Protective Order”) adequately protects New Seasons’ confidential
information.

1L

Parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R. § 3.31(c)(1). An
Administrative Law Judge may limit discovery if the discovery sought is unreasonably
cumulative or duplicative, or is obtainable from some other source that is more convenient, less
burdensome, or less expensive; or if the burden and expense of the proposed discovery outweigh
its likely benefit. 16 C.F.R. § 3.31(c). In addition, an Administrative Law Judge may enter a
protective order to protect a party from undue burden or expense. 16 C.F.R. § 3.3 1(d). Parties
resisting discovery of relevant information carry a heavy burden of showing why discovery
should be denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9" Cir. 1975).

The subpoena served on New Seasons consists of nine requests for documents. The first
two requests seek documents relating to communications with the Federal Trade Commission
(“FTC”) and documents previously produced to the FTC. New Seasons’ motion addresses only
the third through ninth requests. These requests, which seek all documents from January 1, 2006
to present, are:

3. All documents relating to Whole Foods’ acquisition of Wild Oats, including
documents discussing the effect of the merger on you.

4, All documents discussing competition with Whole Foods or Wild Oats, including
responses by you to a new Whole Foods or Wild Oats store and responses by you
to prices, promotions, product selection, quality, or services at Whole Foods or
Wild Oats stores.

5. All market studies, strategic plans or competitive analyses relating to competition
in each Geographic Area, including documents discussing market shares.

6. All market studies, strategic plans or competitive analyses relating to the sale of
natural and organic products, including the sale of natural and organic products in
your stores.



7. All documents relating to your plans to increase the shelf space at your stores
allocated to natural and organic products, the number of natural and organic
products sold in your stores, or the sales of natural or organic products in your

stores.

8. All documents discussing your plans to renovate or improve your stores to sell
additional natural and organic products or to open stores emphasizing natural and
organic products.

9. Provide documents sufficient to show, or in the alternative submit a spread sheet

showing: (a) the store name and address of each of your stores separately in each
Geographic Area; and (b) for each store provide the total weekly sales for each
week since January 1, 2006 to the current date.

New Seasons does not make the objection that the documents requested are not relevant
to the issues raised in the Complaint or the defenses asserted thereto. Instead, New Seasons
argues the subpoena should be quashed or limited because the requests: (a) are unduly
burdensome; and (b) are themselves anticompetitive; and (c) seek trade secrets and other
confidential, commercially sensitive information without an adequate protective order.

A, The requests are not unduly burdensome

New Seasons argues that requests three, four, seven, and eight should be quashed or
limited because they are unduly burdensome. New Seasons asserts that although Respondent has
offered to limit these requests for “all documents” to “all documents generated by high level
New Seasons’ employees,” this restriction does not materially alter the burden associated with
producing the documents. New Seasons argues that to search through all of its emails to
determine whether the sender or recipient was “high level” and whether the email is responsive
could cost New Seasons between $250,000 and $500,000. New Seasons states that it does not
wish to divert the resources necessary to accomplish the search and review called for by the
requests. New Seasons further argues that because it is owned and operated locally in Portland,
Oregon, and has no stores outside of that local market, any information New Seasons would
provide would have no impact on the multitude of other geographic areas involved in this
proceeding.

Respondent states that it has met and conferred with New Seasons in an attempt to reduce
New Seasons’ burden of compliance with the subpoena. Respondent also states that Respondent
represented to New Seasons that New Seasons did not need to search for documents at any of its
stores, but rather need only produce “high-level” documents from its “high-level” management
employees at its Portland, Oregon headquarters. According to Respondent, the Commission has
taken the position that, in 2007, New Seasons was one of just two competitors of Whole Foods
and Wild Oats. Thus, Respondent argues, the documents Respondent seeks from New Seasons
will bear heavily on the definition of the relevant market in this case.



New Seasons responds that identifying which employees are “high level” employees is
difficult and would require a search through documents to determine whether the sender or
recipient was “high level.” New Seasons also responds that even if the request is limited to
“high level” documents, it must still search the same volume of documents to determine which
documents are responsive and “high level.” Accordingly, argues New Seasons, the burden on
New Seasons is not ameliorated by these restrictions.

“Some burden on subpoenaed parties is to be expected and is necessary in furtherance of
the agency’s legitimate inquiry and the public interest.” Federal Trade Commission v. Dresser
Indus., Inc., 1977 U.S. Dist. LEXIS 16178, *13 (D.D.C. 1977). “Inconvenience to third parties
may be outweighed by the public interest in seeking the truth in every litigated case.” Covey Oil
Co. v. Continental Oil Co., 340 F.2d 993, 999 (10th Cir. 1965) (denying motion to quash
subpoenas served on competitors). The requests seek relevant information. In light of the
limitations to which Respondent has agreed and as are set forth below, the burden on New
Seasons is not an undue burden.

B. The requests are not anticompetitive

New Seasons argues that requests three through nine should be quashed because they ask
New Seasons to provide its most confidential and commercially sensitive information to one of
its primary competitors, Whole Foods. New Seasons argues that Whole Foods has a history of
taking competitors’ business away from them and of harassing and punishing competitors. New
Seasons suggests that Whole Foods may be using litigation tactics to improve its competitive
position. Respondent responds that New Seasons’ accusations of anticompetitive conduct are a
bald attempt to divert attention from the issues raised by the discovery dispute.

The implied allegations that Whole Foods may be using the document requests to gain a
" competitive advantage over New Seasons are without support. Accordingly, they do not provide
a reasonable basis to quash the subpoena. The fact that these documents may contain
confidential and commercially sensitive information does not provide a basis to quash or limit
the subpoena. The Commission’s Rules of Practice do not specifically protect trade secrets or
confidential information from discovery. Section 6(f) of the Federal Trade Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 U.S.C. § 46(f) and 15 U.S.C. § 57b-
2(b), respectively) limit the Commission’s ability to disclose confidential information to the
public. The Commission’s Rules of Practice also do not limit a litigant’s ability to obtain
confidential information through discovery. Inre E.I DuPont de Nemours & Co. ,97F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do “not absolutely bar disclosure of business data as
evidence in [FTC] adjudicatory proceedings.”).

Courts interpreting discovery sought under the Federal Rules of Civil Procedure have
held that there is no immunity protecting the disclosure of trade secrets. Federal Trade
Commission v. J.E, Lonning, 539 F.2d 202, 209-210 (D.C. Cir. 1976); LeBaron v. Rohm and
Hass Co., 441 F.2d 575, 577 (9* Cir. 1971) (“The fact that discovery might result in the
disclosure of sensitive competitive information is not a basis for denying such discovery.”).
See also Federal Trade Commission v. Rockefeller, et al., 441 F. Supp. 234, 242 (SDN.Y.
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1977), aff"'d 591 F.2d 182 (2d Cir. 1979) (An objection to a subpoena on grounds that it seeks
confidential information “poses no obstacle to enforcement.”).

The issue of whether the Protective Order adequately protects New Seasons’ confidential
information from disclosure is addressed in the following section. ‘

C. The Protective Order adequately protects New Seasons

New Seasons states that the requests seek detailed information regarding sales
information, strategic plans, and documents relating to its plans to increase sales. New Seasons
asserts that it is a private company and is not required to release this information to anyone
outside of the company. New Seasons further argues that the Protective Order issued by the
Commission does not adequately protect its confidential material. New Seasons expresses
concerns that Whole Foods’ outside counsel may provide ongoing counseling to Whole Foods
with respect to competitive decision-making and that experts retained in this case may be hired
by other competitors in the future and would not be able to “unlearn” the information learned
from New Seasons’ documents.

New Seasons points to instances where, in another administrative proceeding, the FTC
caused discovery material that had been marked by the respondent as confidential to be posted
on the FTC’s public website and where, in the District Court case FTC v. Whole Foods Market,
Inc., the FTC filed publicly a document that had been “redacted” by blackening out text
electronically in a manner which allowed the trade secret information to be viewed. New
Seasons argues that these instances cause New Seasons to be concerned about the likelihood of
disclosure of its confidential information. New Seasons urges that it should not be required to
provide confidential information without a protective order that prohibits the FTC from
disclosing information New Seasons considers to be confidential and that requires the disclosing
party to pay a penalty for violation of the protective order.

Respondent argues that the Protective Order in this case adequately protects confidential
documents of third parties through a number of safeguards. The Protective Order allows
disclosure of confidential documents to a limited group of people and prohibits any Whole
Foods employees, including inside counsel, from reviewing confidential documents subject to
the Protective Order. Respondent states that New Seasons has provided no authority to support
its request that the Commission agree to pay damages in the event of an inadvertent public
disclosure of confidential information and that if the Protective Order is violated, New Seasons
can raise the issue with the Commission.

The Protective Order entered by the Commission in this case restricts disclosure of
confidential material to:

(a) the Administrative Law Judge presiding over this proceeding, personnel
assisting the Administrative Law Judge, the Commission and its employees, and
personnel retained by the Commission as experts or consultants for this
proceeding, provided such experts or consultants are not employees of the
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respondent, or any entity established by the respondent, or employees of any third
party which has been subpoenaed to produce documents or information in
connection with this matter, and provided further that each such expert or
consultant has signed an agreement to abide by the terms of this protective order;
(b) judges and other court personnel of any court having jurisdiction over the
appellate proceedings involving this matter; (c) outside counsel of record for any
respondent, their associated attorneys and other employees of their law firm(s),
provided such personnel are not employees of the respondent or of any entity
established by the respondent; (d) anyone retained to assist outside counsel in the
preparation or hearing of this proceeding including experts or consultants,
provided such experts or consultants are not employees of the respondent, or any
entity established by the respondent, or employees of any third party which has
been subpoenaed to produce documents or information in connection with this
matter, and provided further that each such expert or consultant has signed an
agreement to abide by the terms of this protective order; and (e) any witness or
deponent who authored or received the information in question, or who is
presently employed by the producing party.

The Protective Order prohibits any Whole Foods employees, including inside counsel, from
reviewing the documents produced by non-parties. In addition, the Protective Order and the
Commission’s Rules governing in camera treatment of confidential information prohibit
disclosure of highly confidential documents.

“[A]bsent a showing to the contrary, one has to assume that the protective order will
work, especially in light of the extensive use of the device in Commission litigation (in cases
frequently involving experts).” Coca-Cola Bottling, 1976 FTC LEXIS 33, *5 (Dec. 7, 1976).
New Seasons’ speculation that its documents may be disclosed or that outside counsel may use
the information gained to advise Whole Foods in the future on commercial decisions or that
experts or consultants will inadvertently use information they learned in this litigation in future
litigation is just that — speculation. New Seasons has not made an adequate showing to support
its argument that the Protective Order will not protect it.

New Seasons suggests that the Protective Order is inadequate because it does not provide
for a fixed monetary penalty on counsel if the Protective Order were to be violated. New
Seasons points to the protective order issued by the United States District Court for the District
of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penalty of $250,000 to
be paid by any person who violated the protective order in that case. However, New Seasons has
provided no authority in support of its argument that the Commission has authority to require a
disclosing party to pay a penalty for a violation of its protective orders,

In light of the limitations set forth below and the confidentiality provisions of the
Protective Order, enforcement of the subpoenas, as limited by this Order, is not unreasonable or
oppressive.



IV.

The documents sought by Whole Foods are relevant to one of the central antitrust issues
in this proceeding — the appropriate definition of the relevant market. The burden to New
Seasons to comply is not unduly burdensome and its confidential documents will be adequately
protected under the Protective Order.

New Seasons’ motion to quash or limit the subpoena is DENIED. Request numbers
three, four, seven and eight are hereby limited to documents from New Seasons’ senior
management team located at New Seasons’ Portland, Oregon headquarters. New Seasons shall
produce all responsive documents no later than December 29, 2008.

ORDERED:

D. Michael Chappell
Administrative Law Judge

Date: December 16, 2008
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Pazickz, Luke

From: Jindal, Gorav

Sent: Tuesday, December 23, 2008 5:22 PM

To: 'Mike@zupans.com'

Subject: RE: In the Matter of Whole Foods Markst, inc., Docket No. 9324
Attachments: Order 03.pdf

Order 03.pdf (274
KB)

Mike,

Today, the Administrative Law Judge again ruled against another retailer, Gelson's Markets, on its motion to quash our
subpoena, and ordered Gelson's Markets to produce the requested information by December 31. | would very much like
to work with you but | have heard no response to muitiple voice messages and e-mails | have left for you. As|
mentioned, the date for compliance (and any motions to limit or quash the subpoena) has long since passed. Please
contact me as soon as possible so that we can discuss your company's plans to comply with the subpoena.

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333
gorav.jindal@dechert.com

www.dechert.com

From: Jindal, Gorav

Sent: Wednesday, December 17, 2008 2:17 PM

To: ‘Mike@zupans.com'

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

<< File: 2008-12-16 Order 02.pdf >>
Mike,

As | mentioned in my voice message to you today, the administrative law judge yesterday ruled against New
Seasons yesterday on its motion to quash our subpoena, and ordered New Seasons to produce the requested
documents by December 29. The order is attached here. | thought you would want to know since you mentioned
that you might want to take a similar position.

We are still interested in working with you to obtain the requested information even though the deadline for
compliance has long since passed. As you and | have previously discussed, we are willing to discuss ways to relieve
the burden of compliance on you.

| look forward to hearing from you soon.



Best regards,
Gorav.

Gorav Jindal

Dechert LL.LP

1775 | Street, N.W.
Washingten, DC 20006-2401
direct: +1.202.261.3435
main: +1,202.261.3300

fax: +1.202.261.3333
gorav_jindal@dechert.com

www.dechert.com

From: Jindal, Gorav

Sent: Wednesday, December 03, 2008 6:12 PM

To: Mike@zupans.com

Subject: In the Matter of Whole Foods Market, Inc., Docket No. 9324

<< File; Zupan.pdf >>

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on October 14. Our
records show that it was accepted by M. Goodpaster on October 15. | have previously left messages for John
Zupan about the subpoena without response, Although the due date passed almost one month ago, we remain
interested in working with you to obtain the requested information. '

The protective order governing the confidentiality of documents and information produced in response to the
subpoena is also included in the attached file (at the end of the subpoena). As we discussed, and as you will
see, it offers broad protections for any information that you consider to be confidential.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or protective order, please do
not hesitate to contact me. My telephone number is included below and in the subpoena. | look forward to
hearing from you soon.

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax; +1.202.261.3333
gorav.jindal@dechert.com
www.dechert.com




UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

)
In the Matter of )
)

WHOLE FOODS MARKET, INC., ) Docket No. 9324
Respondent. )
)

ORDER ON NON-PARTY GELSON’S MARKETS’ MOTION
FOR PROTECTIVE ORDER OR TO QUASH OR
LIMIT SUBPOENA FROM WHOLE FOODS MARKET, INC.

L

On December 8, 2008, non-party Gelson’s Markets (“Gelson’s”) filed a motion for a
protective order or to quash or limit the subpoena issued to it by Respondent Whole Foods
Market, Inc. (“Respondent” or “Whole Foods”). Respondent filed its Response in Opposition on
December 19, 2008.

On December 16, 2008, Complaint Counsel filed a memorandum regarding a similar
motion filed by another non-party, New Seasons Market, Inc. While Complaint Counsel stated
that it did not take a position on New Seasons’ motion to quash, it concluded that the motion
should be denied. Complaint Counsel further stated that its memorandum is also pertinent to the
instant motion filed by Gelson’s.

For the reasons set forth below, Gelson’s motion for a protective order or to quash or
limit the subpoena is DENIED.

1L

Gelson’s states that it operates 18 premium grocery markets, all of which are located in
Southern California, and that it is one of Whole Foods’ primary competitors. Gelson’s asserts
that the documents it seeks to withhold from production are commercially sensitive documents
and that the disclosure of these documents to its competitor would cause competitive harm.
Gelson’s further argues that the Protective Order entered by the Commission in this case on
October 10, 2008, (“Protective Order”) does not adequately protect Gelson’s confidential
information and that disclosure of such information would cause irreparable harm.



Respondent asserts that the documents it seeks are directly relevant to the issues raised
by the Complaint and that Respondent has no other effective means to obtain information from
its non-party competitors necessary for its defense. Respondent argues that simply because
Gelson’s documents are confidential does not provide a basis for withholding the documents.
Respondent further asserts that the Protective Order and the Commission’s in camera rules
adequately protect Gelson’s confidential information.

IIL

Parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint. 16 C.F.R. § 3.31(c)(1). Discovery may
be limited by the Administrative Law Judge if the discovery sought is unreasonably cumulative
or duplicative, or is obtainable from some other source that is more convenient, less burdensome,
or less expensive; or if the burden and expense of the proposed discovery outweigh its likely
~ benefit. 16 C.F.R. § 3.31(c). In addition, an Administrative Law Judge may enter a protective
order to protect a party from undue burden or expense. 16 C.F.R. § 3.31(d). Parties resisting
discovery of relevant information carry a heavy burden of showing why discovery should be
denied. Blankenship v. Hearst Corp., 519 F.2d 418, 429 (9* Cir. 1975).

Gelson’s states that it has withheld documents responsive to Request Numbers 5 and
9(b). Request Number 5 seeks: all market studies, strategic plans or competitive analyses
relating to competition in each Geographic Area, including documents discussing market shares.
Request Number 9(b) secks: documents sufficient to show, or in the alternative, a spread sheet
showing the total weekly sales for each week since January 1, 2006 to the current date. The
documents Gelson’s seeks to withhold are: (1) a site study, containing sales projections,
responsive to Request Number 5; and (2) documents evidencing weekly sales for each Gelson’s
store, responsive to Request Number 9(b).

Gelson’s does not make the objection that the documents requested are unduly
burdensome or not relevant to the issues raised in the Complaint or the defenses asserted thereto.
Instead, Gelson’s seeks a protective order or an order quashing or limiting the subpoena on the
grounds that: (A) disclosure of commercially sensitive information would be anticompetitive;
and (B) the Protective Order does not adequately protect Gelson’s confidential, commercially
sensitive information.

A. Disclosure of the requested documents pursuant to the Protective Order
would not harm competition

Gelson’s argues that the subpoena should be quashed or limited because it asks Gelson’s
to provide confidential and commercially sensitive information to one of its primary
competitors, Whole Foods. Gelson’s also argues that Whole Foods’ subpoena would require
Gelson’s to provide detailed information regarding the lifeblood of Gelson’s business and
provide Whole Foods with the blueprint to Gelson’s success in the Southern California market.
Gelson’s charges that Whole Foods has a history of harassing, punishing, and taking business
away from competitors. Gelson’s states that it has no reason to believe that Whole Foods would
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not relish the opportunity to drive Gelson’s out of business and that Whole Foods has the size
and resources to do it, with the assistance of Gelson’s trade secrets and other commercially
sensitive information. Respondent asserts that Gelson’s accusations of anticompetitive conduct
have no bearing on this discovery dispute.

Gelson’s has not demonstrated that Whole Foods is seeking these documents merely to
gain a competitive advantage, rather than to defend itself in this action. Accordingly, such
unsupported allegations fail to provide a reasonable basis to quash the subpoena.

The claim that these documents contain confidential and commercially sensitive
information also does not provide a basis to quash or limit the subpoena. LeBaron v. Rohm and
Hass Co., 441 F.2d 575, 577 (9" Cir. 1971) (“The fact that discovery might result in the
disclosure of sensitive competitive information is not a basis for denying such discovery.”).

See also Federal Trade Commission v. Rockefeller, et al., 441 F. Supp. 234, 242 (SDN.Y.
1977), aff°"d 591 F.2d 182 (2d Cir. 1979) (an objection to a subpoena on grounds that it seeks
confidential information “poses no obstacle to enforcement™).

Moreover, the Commission’s Rules of Practice do not specifically protect trade secrets or
confidential information from discovery. Section 6(f) of the Federal Trade Commission Act and
Section 21(d)(2) of the Improvements Act (codified at 15 U.S.C. § 46(f) and 15 U.S.C. § 57b-
2(b), respectively) limit the Commission’s ability to disclose confidential information to the
public. The Commission’s Rules of Practice also do not limit a litigant’s ability to obtain
confidential information through discovery. Inre E.I DuPont de Nemours & Co., 97 F.T.C.
116, 116 (Jan. 21, 1981) (These provisions do “not absolutely bar disclosure of business data as
evidence in [FTC] adjudicatory proceedings.”). Accordingly, Gelson’s cannot withhold relevant
documents based solely on its desire to shield confidential information from a competitor.

B. The requested information is adequately protected by the Protective Order

A Gelson’s states that the requests seek detailed information including three years’ worth of
weekly sales information for each of its locations and a site study detailing strategic plans and
sales projections in one location. Gelson’s further states that it diligently protects its weekly,
location specific sales information and does not disclose this information to anyone outside of
the company. Gelson’s expresses concerns that experts retained in this case may be hired by
other competitors in the future and would not be able to unlearn the information learned from
Gelson’s documents and that Whole Foods could use information from Gelson’s to eliminate
Gelson’s as a competitor.

Gelson’s further asserts that the Protective Order does not adequately protect Gelson’s
information because it places the burden on Gelson’s to file a motion for in camera treatment to
prevent disclosure to the public. Next, Gelson’s asserts that the Protective Order fails to provide
an adequate disincentive against or remedy for disclosure of Gelson’s’ confidential information.
Gelson’s points out that, in another administrative proceeding, the FTC caused discovery
material that had been marked by a respondent as confidential to be posted on the FTC’s public
website and that, in the District Court case FTC v. Whole Foods Market, Inc., the FTC filed
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publicly a document that had been redacted by blackening out text electronically in a manner
which allowed the trade secret information to be viewed. Gelson’s argues that it should not be
required to provide information that Gelson’s considers to be confidential without a protective
order that prohibits the FTC from disclosing such information. Gelson’s asserts that the
protective order should contain an adequate disincentive that would require the disclosing party
to pay a penalty for any violation of the protective order.

Respondent submits that the Protective Order in this case does adequately protect
confidential documents of third parties. The Protective Order allows disclosure of confidential
documents to a limited group of people and prohibits any Whole Foods employees, including
inside counsel, from reviewing confidential documents subject to the Protective Order.
Respondent asserts further that Gelson’s has provided no authority to support its request that the
Commission agree to pay damages in the event of an inadvertent public disclosure of
confidential information. Respondent also submits that, in the event the Protective Order is
violated, Gelson’s can raise the issue with the Commission.

The Protective Order entered by the Commission in this case allows disclosure of
confidential documents to an extremely limited group. Such documents may be disclosed only
to the Administrative Law Judge and the Commission, and employees assisting them; expert
witnesses, who may not be employees of Respondent or a third party which has been
subpoenaed; judges and other court personnel of any court having jurisdiction over the appellate
proceedings involving this matter; and outside counsel for Whole Foods. The Protective Order,
thus, prohibits any Whole Foods employees, including inside counsel, from reviewing the
documents produced by non-parties.

Gelson’s asserts that providing Gelson’s sensitive information to Whole Foods’ outside
counsel is, in effect, no different from providing that information to Whole Foods itself and that
experts or consultants may inadvertently use information they learned in this litigation in future
litigation. These assertions are without merit. “[A]bsent a showing to the contrary, one has to
assume that the protective order will work, especially in light of the extensive use of the device
in Commission litigation (in cases frequently involving experts.).” Coca-Cola Bottling, 1976
FTC LEXIS 33, *5 (Dec. 7, 1976). Gelson’s has failed to demonstrate that the Protective Order
will not sufficiently protect the withheld documents.

Gelson’s refers to the protective order issued by the United States District Court for the
District of Columbia in FTC v. Whole Foods, Inc., July 6, 2007, which included a penalty of
$250,000 to be paid by any person who violated the protective order in that case. Gelson’s
argues that the Protective Order in this case is inadequate because it does not provide for a fixed
monetary penalty on counsel for a violation. However, Gelson’s has provided no authority in
support of its argument that the Commission has authority to require a disclosing party to pay a
penalty for a violation of its protective orders.

In addition to the safeguards of the Protective Order, the Commission’s Rules governing
in camera treatment of confidential information prohibit disclosure of highly confidential
documents. Pursuant to Commission Rule 3.45(b), if either party seeks to introduce Gelson’s
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confidential information into evidence, Gelson’s may file a motion for in camera treatment for
documents it feels should be withheld from the public record. In Commission proceedings,
requests for in camera treatment must show that the public disclosure of the documentary
evidence will result in a clearly defined, serious injury to the person or corporation whose
records are involved. In re Kaiser Aluminum & Chem. Corp., 103 F.T.C. 500, 500 (1984); In re
H.P. Hood & Sons, Inc., 58 F.T.C. 1184, 1188 (1961). That showing can be made by
establishing that the documentary evidence is “sufficiently secret and sufficiently material to the
- applicant’s business that disclosure would result in serious competitive injury,” and then
balancing that factor against the importance of the information in explaining the rationale of
Commission decisions. Kaiser, 103 F.T.C. at 500; In re General Foods Corp., 95 F.T.C. 352,
355 (1980); In re Bristol Myers Co., 90 F.T.C. 455, 456 (1977). Confidential information is
withheld from the public record when this standard is met.

The in camera procedures in Part III adjudication and the Protective Order entered by the
Commission in this case adequately protect Gelson’s confidential information from disclosure.

IV,
For the reasons stated above, Gelson’s motion for a protective order or to quash or limit

the subpoena is DENIED. Gelson’s shall produce all responsive documents no later than
December 31, 2008.

ORDERED:

D. Michael Chappelli 7

Administrative Law Judge

Date: December 23, 2008
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KRE: In the Matter ot Whole Foods Market, Inc., Docket No. 9324 Page 1 of 4

Pazicky, Luke

From: Jindal, Gorav

Sent:  Tuesday, December 23, 2008 5:39 PM

To: 'Mike Zupan'

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

As | discussed with you before, and as | indicated in e-mails to you, we recognize that you are not a party to this
litigation and are therefore willing to work with you to reduce the burden of compliance. It seems, however, that
you do not want to work with us. If | have misunderstood, please let me know as soon as possible.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333
gorav.jindal@dechert.com
www.dechert.com

From: Mike Zupan [mailto:mike@zupans.com]

Sent: Tuesday, December 23, 2008 5:29 PM

To: Jindal, Gorav

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

Gorav,

Very Simple.....covvnns Zupan's Markets is a very small family owned company. We do not have the
resources available to assemble the information you requested. This is an extremely busy time of the
year for us, and we are already short staffed and dealing with the snow & lce problems.

I'm extremely sorry if this has inconvenienced you, but | don't know what else | can tell you. We don't
have large administrative personnel like Gelson's or New Seasons.

Thanks
MZ

From: Jindal, Gorav [mailto:gorav.jindal@dechert.com]

Sent: Tuesday, December 23, 2008 2:22 PM

To: Mike Zupan

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

1/13/2009



RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324 Page 2 of 4

<<QOrder 03.pdf>>

Mike,

Today, the Administrative Law Judge again ruled against another retailer, Gelson's Markets, on its motion
to quash our subpoena, and ordered Gelson's Markets to produce the requested information by December
31. | would very much like to work with you but | have heard no response to muitiple voice messages and
e-mails | have left for you. As | mentioned, the date for compliance (and any motions to limit or quash the
subpoena) has long since passed. Please contact me as soon as possible so that we can discuss your
company's plans to comply with the subpoena.

Best regards,

Gorav.

Gorav Jindal

Dechert LLP

1775 1 Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333
gorav.jindal@dechert.com

www.dechert.com

1/13/2009

From: Jindal, Gorav ‘

Sent: Wednesday, December 17, 2008 2:17 PM

To: 'Mike@zupans.com'

Subject: RE: In the Matter of Whole Foods Market, Inc., Docket No. 9324

<< File: 2008-12-16 Order 02.pdf >>
Mike,

As | mentioned in my voice message to you today, the administrative law judge yesterday ruled
against New Seasons yesterday on its motion to quash our subpoena, and ordered New Seasons
to produce the requested documents by December 29. The order is attached here. | thought you
would want to know since you mentioned that you might want to take a similar position.

We are still interested in working with you to obtain the requested information even though the
deadline for compliance has long since passed. As you and | have previously discussed, we are
willing to discuss ways to relieve the burden of compliance on you.

| look forward to hearing from you soon.

Best regards,
Gorav.
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1/13/2009

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main: +1.202.261.3300

fax: +1.202.261.3333
gorav.jindal@dechert.com
www.dechert.com

From: lJindal, Gorav

Sent: Wednesday, December 03, 2008 6:12 PM

To:  Mike@zupans.com

Subject: In the Matter of Whole Foods Market, Inc., Docket No. 9324

<< File: Zupan.pdf >>

Mike,

Here is the subpoena that was issued by Whole Foods Market, Inc. to Zupan's Market on
October 14. Our records show that it was accepted by M. Goodpaster on October 15. |
have previously left messages for John Zupan about the subpoena without response.
Although the due date passed almost one month ago, we remain interested in working with
you to obtain the requested information.

The protective order governing the confidentiality of documents and information produced
in response to the subpoena is also included in the attached file (at the end of the
subpoena). As we discussed, and as you will see, it offers broad protections for any
information that you consider to be confidential.

If you, or perhaps your lawyer, would like to discuss any aspect of the subpoena or
protective order, please do not hesitate to contact me. My telephone number is included
below and in the subpoena. | look forward to hearing from you soon.

Best regards,
Gorav.

Gorav Jindal

Dechert LLP

1775 | Street, N.W.
Washington, DC 20006-2401
direct: +1.202.261.3435
main; +1,202.261.3300

fax: +1.202.261.3333
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gorav.jindal@dechert.com
www.dechert.com

This e-mail is from Dechert LLP, a law firm, and may contain information that i

1/13/2009



CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Appendix in Support of
Motions for Enforcement of Subpoenas Duces Tecum Issued to Entirely Non-Compliant Non-
Parties was served on January 14, 2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle

Ada's Natural Foods
4650 S Cleveland
Fort Myers, FL 33907

Paul Koenig

Amazing Grace Whole Foods
1133 Bardstown Road
Louisville, KY 40204

Patrick Raybould
President

B&R Stores, Inc.

4554 W, Street

Lincoln, NE 68503-2831

David Ball

President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106



John A. Burger III

Burger's Supermarket, Inc. .
1105 Ray Avenue
Louisville, KY 40204

Mark Oerem

HOW's Market

3035 East Huntington Drive
Pasadena, CA 91107

Guy Starkman

President

Jerry's Famous Deli, Inc.

12711 Ventura Boulevard, Suite 400
Studio City, CA 91604

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Frank Cangemi

Miles Farmers Market
28560 Miles Road
Solon, OH 44139

Peter Sarandos, Sr.

P&S Foods (d/b/a Shur-Sav Markets)
6633 Vernon Street

University City, MO 63130

William J. Coyne

President and CEO

Raley's

500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb
General Counsel



Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

Greg Neumann

President

ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway

Louisville, KY 40222

Mike Zupan

Zupan's Market

7223 NE Hazell Dell Avenue
Vancouver, WA 98665

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reilly, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



Sean P. Pugh

DECHERT LLP

1775 1 Street, N.-W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



