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In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MEMORADUM IN SUPPORT OF MOTIONS
FOR ENFORCEMENT OF SUBPOENAS DUCES TECUM ISSUED TO

ENTIRELY NON-COMPLIANT NON-PARTIES

Respondent Whole Foods Market, Inc. ("Whole Foods") submits this memorandum in

support of its motions to compel the enforcement of subpoenas duces tecum issued to the

following foureen non-paries (collectively, the "Non-Paries") who have failed to respond in

any way to the subpoena:

· Ada's Natual Foods ("Ada's");

· Amazing Grace Whole Foods ("Amazing Grace");

· B&R Stores, Inc. ("B&R");

· Ball's Food Stores, Inc. ("Balls");

· Burger's Supermarket, Inc. ("Burger's");

. HOW's Market ("HOW's");

· Jerry's Famous Deli, Inc. ("Jerry's");

· King Ranch Market ("King Ranch");

. Miles Market ("Miles");

· P&S Foods (d/b/a Shur-Sav Markets) ("P&S");



. Raley's;

· Straub's Fine Foods ("Straubs");

· ValuDiscount, Inc. (d//a ValuMarket) ("ValuDiscount"); and

. Zupan's Market ("Zupan's").

INTRODUCTION

In October 2008, Whole Foods served a document subpoena on the fourteen Non-Paries,

containing nine requests for documents that are identical to the requests served on the other 77

other non-pary competitor recipients. ~ Appendix in Support of Motions for Enforcement of

Subpoenas Duces Tecum Issued To Entirely Non-Cqmpliant Non-Paries ("Supporting

Appendix"), Ex. A-I to A-14. The return dates for the subpoenas were November 4,2008

(B&R, Ball's, HOW's, P&S, Raley's, and ValuDiscount), November 5, 2008 (Amazing Grace,

Burger's, Jerry's, Straub's, and Zupan's), and November 6, 2008 (Ada's, King Ranch, and

Miles). Whole Foods also provided each of these Non-Parties with a copy of the protective order

entered by the Commission that governs this proceeding. Id.

Although the return dates passed more than two months ago, none of the Non-Paries has

objected to the subpoena, moved to quash, or produced documents or data. Counsel for Whole

Foods has attempted to contact the Non-Paries in good faith to secure their compliance. See

Supporting Appendix, Ex. B, Whole Foods Market, Inc.'s Rule 3.22(f) Statement of Jim A.

Fishkin in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued to Entirely

Non-Compliant Non-Paries iiii 4-12; Supporting Appendix, Ex. C, Whole Foods Market, Inc.'s

Rule 3.22(f) Statement of Gorav Jindal in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued to Entirely Non-Compliant Non-Paries iiii 4-8. The Non-Paries have
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either ignored Whole Foods or simply refused to comply. Id.

By not moving to quash or limit the subpoenas, or serving objections, the Non-Paries

have waived any objections to the subpoena that they might have had. The Non-Parties should

therefore be directed to produce responsive documents and data within ten days of this Court's

order. See In re Matter of Evanston Northwestern Healthcare Corp., Dkt. No. 9315,2004 WL

2380499, at *1 (F.T.C. Sept. 22,2004) (granting motion to compel non-par to produce

documents responsive to respondent's subpoena duces tecum within ten days of Cour's order).

Had the Non-Parties timely objected, such objections would have been futile. The documents

and data requested in the subpoenas are crucial to Whole Foods' defense in the curent action,

and the ALJ has already ruled that the requests are not unduly burdensome, and that the

protective order adequately protects non-paries. The Non-Parties should be directed to produce

documents and data responsive to the subpoena.

ARGUMENT

As the subpoenaed pary, each subpoena recipient caries "(t)he burden of showing that

the request(s) (are) uneasonable." In re Rambus, Inc., No. 9302,2002 FTC LEXIS 90, at *9

(Nov. 18.2002). Here, the Non-Paries have made no attempt whatsoever to carr their burden,

and by not timelyl moving to quash or otherwse objecting to the subpoena, the Non-Paries have

waived their objections. See In re Lehigh Portland Cement Co., 73 F.T.C. 1252 (Apr. 6, 1958)

(affirming an ALl's denial of a non-pary's motion to quash a subpoena in a Commission

See 16 C.F.R. § 3.34(c) ("Any motion by the subject ofa subpoena to limit or quash the
subpoena shall be filed within the earlier of ten (10) days after service thereof or the time
for compliance therewith.").
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proceeding on the ground that it had not been timely filed).2

As the ALJ observed in the December 16 Order denying New Seasons' motion,

(t)he documents sought by Whole Foods are relevant to one of the
central antitrst issues in this proceeding - the appropriate
definition of the relevant market. The burden to New Seasons to
comply is not unduly burdensome and its confidential documents
wil be adequately protected under the Protective Order.

Supporting Appendix, Ex. D, December 16, 2008 Order Denying New Seasons' Motion to

Quash or Limit Subpoena Duces Tecum, at 7. The documents and information requested here

are the same as those requests of New Seasons. All of the document and data requests contained

in the subpoena are designed to elicit information that would aid Whole Foods in demonstrating

that the Commission's proposed definition of the relevant market is arificially narow. Without

the information requested in the subpoena, Whole Foods cannot properly defend itself against the

Commission's allegations.

Whole Foods requests that the Non-Paries be compelled to comply with the subpoena.

2 Moreover, the ALl's prior rulings have addressed objections that the Non-Paries could
have made. See Supporting Appendix, Ex. D, December 16,2008 Order Denying New
Seasons Market's Motion to Quash or Limit Subpoena Duces Tecum (rejecting a non-
par's undue burden, confidentiality, and anticompetitiveness objections to an identical
subpoena); Supporting Appendix, Ex. E, December 23,2008 Order Denying Gelson's
Markets' Motion for a Protective Order or in the Alternative To Quash or Limit the
Subpoena (rejecting another non-par's anticompetitiveness and confidentiality
objections to an identical subpoena).
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CONCLUSION

For the foregoing reasons, Whole Foods' motion should be granted.
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Dated:

By:

Respectfully submitted,

~ /v- '1'6 '-
Jãres A FiSiin

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis

DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

/ ...'t,

Attorneys for Whole Foods Market, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Memorandum in Support of
Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-
Paries was served on January 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretar
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle
Ada's Natual Foods
4650 S Cleveland
Fort Myers, FL 33907

Paul Koenig
Amazing Grace Whole Foods
1133 Bardstown Road
Louisvile, KY 40204

Patrick Raybould
President
B&R Stores, Inc.
4554 W. Street
Lincoln, NE 68503-2831

David Ball
President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

John A. Burger III
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Burger's Supermarket, Inc.
1105 Ray Avenue
Louisvile, KY 40204

Mark Oerem
HOW's Market
3035 East Huntington Drive
Pasadena, CA 91107

Guy Starkman
President
Jerry's Famous Deli, Inc.
12711 Ventura Boulevard, Suite 400
Studio City, CA 91604

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel
King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Fran Cangemi

Miles Farers Market
28560 Miles Road
Solon, OH 44139

Peter Sarandos, Sr.
P&S Foods (d//a Shur-Sav Markets)
6633 Vernon Street
University City, MO 63130

Wiliam 1. Coyne
President and CEO
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb
General Counsel
Raley's
500 West Capital Avenue
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West Sacramento, CA 95605

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

Greg Neuman
President
ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway
Louisvile, KY 40222

Mike Zupan
Zupan's Market
7223 NE Hazell Dell Avenue
Vancouver, WA 98665

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel
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By:
Sean pQ V

'- \
\

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY ADA'S NATURAL FOODS

On October 14, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-pary Ada's Natural Foods ("Ada's"). While the

subpoena had a return date of November 6, 2008, Ada's has failed to object, move to quash, or

otherwse respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Ada's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions
i

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: ""'-~ '\
James A. Fishkin

, -: ~ , ",?l
i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKET, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY ADA'S NATURAL FOODS

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Ada's Natural Foods, and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Ada's Natural Foods shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Ada's Natual Foods was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Brad Engle
Ada's Natural Foods
4650 S Cleveland
Fort Myers, FL 33907

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By: ..--
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MAT, INe.'s MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY AMAZING GRACE WHOLE FOODS

On October 14,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-party Amazing Grace Whole Foods ("Amazing

Grace"). Whle the subpoena had a retu date of November 5,'2008, Amazing Grace has failed

to object, move to quash, or otherwise respond to the subpoena. Consequently, pursuant to

Commission Rule of Practice 3.3 8( a), Whole Foods hereby moves for enforcement of the

subpoena, and Amazing Grace should be compelled to produce whatever responsive documents

and data that are in its possession. The grounds for this motion are presented in the

accompanying Memorandum in Support of Motions for Enforcement of Subpoenas Duces

Tecum Issued To Entirely Non-Compliant Non-Paries and Appendix in Support of Motions for

Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which

are incorporated by reference.



By: '- / -- .
James A. Fishkn

" ~

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

"" /
I

",If

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY AMAZING GRACE WHOLE FOODS

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Amazing Grace Whole Foods, and

any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Amazing Grace Whole Foods shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Amazing Grace Whole Foods was served on
January 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Paul Koenig
Amazing Grace Whole Foods
1133 Bardstown Road
Louisvile, KY 40204

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

~

L- - II
Sean P. Pugh

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

'\

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NØN-P ARTY B&R STORES. INC.

On October 13,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-pary B&R Stores, Inc. ("B&R"). While the

subpoena had a return date of November 4, 2008, B&R has failed to object, move to quash, or

otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and B&R should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Parties, which are incorporated by reference.

By:

~cJ~£0
James A. Fishkin

/~i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY B&R STORES. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary B&R Stores, Inc., and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. B&R Stores, Inc. shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary B&R Stores, Inc. was served on January 14,2009,
on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretar
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Patrick Raybould
President
B&R Stores, Inc.
4554 W. Street
Lincoln, NE 68503-2831

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharine M. Moscatell, Esq.

Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D. C. 20001

Complaint Counsel



By: ¿¿ j pI
Sean P. Pugh \
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MART, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY BALL'S FOOD STORES. INC.

On October 13,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-par Ball's Food Stores, Inc. ("Ball's"). While

the subpoena had a return date of November 4,2008, Ball's has failed to object, move to quash,

or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Ball's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: gA- Ç¡sI hl
James A. Fishkin .. (

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY BALL'S FOOD STORES. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Ball's Food Stores, Inc. and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Ball's Food Stores, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Ball's Food Stores, Inc. was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

David Ball
President and COO
Ball's Food Stores, Inc.
5300 Speaker Road
Kansas City, KS 66106

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
SeanP~h' V ~ \
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY BURGER'S SUPERMARKET. INC.

On October 14,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum on non-par Burger's Supermarket, Inc. ("Burger's"). While the subpoena had a

return date of November 5, 2008, Burger's has failed to object, move to quash, or otherwise

respond to the subpoena. Consequently, pursuant to Commission Rule of Practice 3.38(a),

Whole Foods hereby moves for enforcement of the subpoena, and Burger's should be compelled

to produce whatever responsive documents and data that are in its possession. The grounds for

this motion are presented in the accompanying Memorandum in Support of Motions for

Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: \. i~ ,
James A. Fishkin

\ 1/ '- i-I g,r

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY BURGER'S SUPERMARKT. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Party Burger's Supermarket, Inc., and

any opposition thereto, it is hereby ORDERED that:
~

1. Whole Foods' Motion is GRANTED; and

2. Burger's Supermarket, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Burger's Supermarket, Inc. was served on January
14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

John A. Burger III
Burger's Supermarket, Inc.
1105 Ray Avenue
Louisvile, KY 40204

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

c
Sean P ~ Pugh -~ V

'''

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY HOW'S MARKT

On October 13,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-party HOW's Market ("HOW's"). While the

subpoena had a retu date of November 4,2008, HOW's has failed to object, move to quash, or

otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and HOW's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: c '
James A. Fishkin

, '"

I
t

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY HOW'S MART

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to HOW's Market and any opposition thereto, it

is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. HOW's Market shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary HOW's Market was served on Januar 14,2009, on

the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Mark Oerem
HOW's Market
3035 East Huntington Drive
Pasadena, CA 91107

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean P~~h J L/ '\

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INe.,
a corporation.

WHOLE FOODS MART, INe.'s MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TEeUM ISSUED TO NON-PARTY JERRY'S FAMOUS DELI. INC.

On October 14,2008, Whole Foods Market, Inc. ("Whole Foods") sered a subpoena

duces tecum via overnight mail delivery on non-pary Jerr's Famous Deli, Inc. ("Jerr's").

Whle the subpoena had a retu date of November 5, 2008, Jerr's has failed to object, move to

quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of

Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Jer's

should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference,



By: r
JamèsA. Fishkin

- .. f

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneysfor Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MART, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY JERRY'S FAMOUS DELI. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Jerr's Famous Deli, Inc. and any opposition

thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Jerry's Famous Deli, Inc. shall produce documents and data responsive to the

subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Jerr's Famous Deli, Inc. was served on January
14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Guy Starkman
President
Jerry's Famous Deli, Inc.
12711 Ventua Boulevard, Suite 400
Studio City, CA 91604

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:

(

Sean'Pgh V

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MART, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TEeUM ISSUED TO NON-PARTY KIG RACH MARKET

On October 15, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnght mail delivery on non-pary King Ranch Market ("King Ranch").

While the subpoena had a retu date of November 6, 2008, King Ranch has failed to object,

move to quash, or otherise respond to the subpoena. Consequently, pursuant to Commission

Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement ofthe subpoena, and King

Ranch should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference.



By: u ~ , \-. '- 1.71James A Fishkn '

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY KING RACH MART

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary King Ranch Market and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. King Ranch Market shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a tre and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary King Ranch Market was served on January 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

Alice O'Brien

General Counsel
King Ranch Market
1570 N. Eastern Ave.
Las Vegas, NV 89101

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001



Complaint Counsel



By:
Sean~) ¡ \_/

\\
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY MILES MARKT. INC.

On October 15,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-part Miles Market ("Miles"). While the

subpoena had a return date of November 6, 2008, Miles has failed to object, move to quash, or

otherwse respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Miles should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Parties and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: '",-- ') ~'-
JaÌes A. Fishkin

f olt
i

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY MILES MARKT. INC.

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Miles Market and any opposition

thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRATED; and

2. Miles Market, Inc. shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Party Miles Market, Inc. was served on Januar 14, 2009,
on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Fran Cangemi

Miles Farers Market
28560 Miles Road
Solon, OH 44139

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
(

SeanP.~ V \

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INe.,
a corporation.

WHOLE FOODS MAT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUeES TECUM ISSUED TO NON-PARTY P&S FOODS

(DIB/ A SHUR-SA V MARTS)

On October 13,200.8, Whole Foods Market, Inc. ("Whole Foods") sered a subpoena

duces tecum via overnight mail delivery on non-par P&S Foods (d//a! Shur-Sav Markets)

("P&S"). While the subpoena had a return date of November 4,2008, P&S has failed to object,

move to quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission

Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement ofthe subpoena, and P&S

should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference.



By:
JameS-A. Fishkn

v í - . -

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY P&S FOODS (D/B/A SHUR-SAV MARKTS)

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary P&S Foods (d//a! Shur-Sav

Markets) and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRATED; and

2. P&S Foods (d//a! Shur-Sav Markets) shall produce documents and data

responsive to the subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary P&S Foods (d/b/a! Shur-Sav Markets) was served
on January 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Peter Sarandos, Sr.
P&S Foods (d/b/a Shur-Sav Markets)
6633 Vernon Street
University City, MO 63130

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean ~gh (J L/ \
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MARKT, INC.'S MOTION FOR ENFOReEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY RAEY'S

On October 13, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnight mail delivery on non-pary Raley's. While the subpoena had a return

date of November 4,2008, Raley's has failed to object, move to quash, or otherise respond to

the subpoena. Consequently, pursuant to Commission Rule of Practice 3.38(a), Whole Foods

hereby moves for enforcement of the subpoena, and Raley's should be compelled to produce

whatever responsive documents and data that are in its possession. The grounds for this motion

are presented in the accompanying Memorandum in Support of Motions for Enforcement of

Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries and Appendix in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries, which are incorporated by reference.

By: ~

Jais A. Fishkn
,- ,. -

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (2 i 5) 994-2222

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY RAEY'S

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Raley's and any opposition thereto,

it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Raley's shall produce documents and data responsive to the subpoena no later

than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Raley's was served on Januar 14,2009, on the
following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Willam J. Coyne
President and CEO
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

Jennifer Crabb
General Counsel
Raley's
500 West Capital Avenue
West Sacramento, CA 95605

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission



601 New Jersey Avenue, N.W.
Washington, D,C. 20001

Complaint Counsel

By: ~fSean P. Pugh

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MART, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S MOTION FOR ENFOReEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY STRAUB'S FINE FOODS

On October 14, 2008, Whole Foods Market, Inc. ("Whole Foods") sered a subpoena

duces tecum via overnght mail delivery on non-pary Straub's Fine Foods ("Straub's"). Whle

the subpoena had a return date of November 5,2008, Straub's has failed to object, move to

quash, or otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of

Practice 3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Straub's

should be compelled to produce whatever responsive documents and data that are in its

possession. The grounds for this motion are presented in the accompanying Memorandum in

Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-

Compliant Non-Paries and Appendix in Support of Motions for Enforcement of Subpoenas

Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which are incorporated by

reference.



By: t .
JaÌs A Fishkin

o

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202)261-3300
Facsimile: (202) 261-3333

Kevin T. Kers
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

'?

- I....

Attorneys for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)

)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY STRAUB'S FINE FOODS

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Straub's Fine Foods and any

opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. Straub's Fine Foods shall produce documents and data responsive to the subpoena

no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Straub's Fine Foods was served on Januar 14,
2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Jack W. Straub, Jr.
Straub's Fine Foods
8282 Forsyth Boulevard
Clayton, MO 63105

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatell, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
Sean ~gh U '-

'\\
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MART, INe.'s MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TECUM ISSUED TO NON-PARTY V ALUDISCOUNT, INC. J

(D/B/A V ALUMARKT)

On October 3,2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overnght mail delivery on non-pary ValuDiscount, Inc. (d//a ValuMarket)

("ValuDiscount"). Whle the subpoena had a return date of November 4,2008, ValuDiscount

has failed to object, move to quash, or otherwise respond to the subpoena. Consequently,

pursuant to Commission Rule of Practice 3.38(a), Whole Foods hereby moves for enforcement

of the subpoena, and ValuDiscount should be compelled to produce whatever responsive

documents and data that are in its possession. The grounds for this motion are presented in the

accompanying Memorandum in Support of Motions for Enforcement of Subpoenas Duces

Tecum Issued To Entirely Non-Compliant Non-Paries and Appendix in Support of Motions for

Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries, which

are incorporated by reference.



By:
-1

J~s A. Fishkn I

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Kevin T. Kerns
Luke A.E. Pazicky
Evan W, Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, P A 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneysfor Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

(PROPOSED) ORDER GRANTING WHOLE FOODS MARKT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO
NON-PARTY V ALUDISCOUNT. INC. (D/B/A V ALUMAT)

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary ValuDiscount, Inc. (d/b/a

ValuMarket) and any opposition thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRANTED; and

2. ValuDiscount, Inc. (d/b/a ValuMarket) shall produce documents and data

responsive to the subpoena no later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D. Michael Chappell
Administrative Law Judge



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary ValuDiscount, Inc. (d/b/a ValuMarket) was served
on Januar 14,2009, on the following persons by the indicated method:

By Hand Delivery and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell

Chief Administrative Law Judge
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Greg Neumann
President
ValuDiscount, Inc. (d/b/a ValuMarket)
315 Whittington Parkway
Louisvile, KY 40222

By E-Mail:

1. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Matthew 1. Reily, Esq.
Catharine M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By: L.. V
Sean P. Pugh

"
'\

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401
Telephone: (202) 261-3300
Facsimile: (202) 261-3333

Attorney for Whole Foods Market, Inc,



UNITED STATES OF AMERIeA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S MOTION FOR ENFORCEMENT OF SUBPOENA
DUCES TEeUM ISSUED TO NON-PARTY ZUPAN'S MAT

On October 14, 2008, Whole Foods Market, Inc. ("Whole Foods") served a subpoena

duces tecum via overght mail delivery on non-pary Zupan's Market ("Zupan's"). Whle the

subpoena had a return date of November 5, 2008, Zupan's has failed to object, move to quash, or

otherwise respond to the subpoena. Consequently, pursuant to Commission Rule of Practice

3.38(a), Whole Foods hereby moves for enforcement of the subpoena, and Zupan's should be

compelled to produce whatever responsive documents and data that are in its possession. The

grounds for this motion are presented in the accompanying Memorandum in Support of Motions

for Enforcement of Subpoenas Duces Tecum Issued To Entirely Non-Compliant Non-Paries and

Appendix in Support of Motions for Enforcement of Subpoenas Duces Tecum Issued To Entirely

Non-Compliant Non-Paries, which are incorporated by reference.

By: .. )J ~ 12 .. i v."
James A. Fishkn - I
DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006
Telephone: (202) 261-3300
Facsimile: (202) 261-3333



Kevin T. Kerns
Luke AE. Pazicky
Evan W. Davis
DECHERT LLP
Cira Centre
2929 Arch Street
Philadelphia, PA 19104
Telephone: (215) 994-4000
Facsimile: (215) 994-2222

Attorneys for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MAT, INC.,
a corporation.

(PROPOSED) ORDER GRATING WHOLE FOODS MAT, INC.'S MOTION FOR
ENFORCEMENT OF SUBPOENA DUCES TECUM ISSUED TO

NON-PARTY ZUPAN'S MART

Upon due consideration of Whole Foods Market, Inc.'s ("Whole Foods") Motion for

Enforcement of Subpoena Duces Tecum Issued to Non-Pary Zupan's Market and any opposition

thereto, it is hereby ORDERED that:

1. Whole Foods' Motion is GRATED; and

2. Zupan's Market shall produce documents and data responsive to the subpoena no

later than ten days from the date of this Order.

IT IS SO ORDERED.

Date:
D, Michael Chappell
Administrative Law Judge



eERTIFICATE OF SERVICE

I hereby certify that a tre and correct copy of the foregoing Motion for Enforcement of
Subpoena Duces Tecum Issued to Non-Pary Zupan's Market was served on Januar 14, 2009,
on the following persons by the indicated method:

By Hand Deliver and Email:

Donald S. Clark, Secretary
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

By Hand Delivery and Email:

The Honorable D. Michael Chappell
Chief Administrative Law Judge
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

By First Class Mail:

Mike Zupan
Zupan's Market
7223 NE Hazell Dell Avenue
Vancouver, W A 98665

By E-Mail:

J. Robert Robertson, Esq.
Federal Trade Commission
600 Pennsylvana Avenue, N.W.
Washington, D.C. 20580

Matthew J. Reily, Esq.
Catharne M. Moscatelli, Esq.
Federal Trade Commission
601 New Jersey Avenue, N.W.
Washington, D.C. 20001

Complaint Counsel



By:
(

SeanP.~ (J

DECHERT LLP
1775 I Street, N.W.
Washington, D.C. 20006-2401

Telephone: (202) 261-3300
Facsimile: (202) 261-3333

\

\

Attorney for Whole Foods Market, Inc.



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of
)
)
)
)
)
)

Public

Docket No. 9324

WHOLE FOODS MARKT, INC.,
a corporation.

WHOLE FOODS MAT, INC.'S APPENDIX IN SUPPORT OF MOTIONS FOR
ENFORCEMENT OF SUBPOENAS DUCES TECUM ISSUED TO ENTIRELY

NON-COMPLIANT NON-PARTIES



EXHIBIT A.1



(0 SUBPOENA DUCES TECUM
Issued Pursuant to Rule 3.34b), 16 C.F.R. § 3.34(b)(1997)

1. TO 2. FROM

Bra Enge
Ad's Natur Food
4650 S Cleveland
Fort MyCf, FL 33907

UND STATES OF AMERICA
FEDERA TRE COMMSSION

This supoena reuiræ you to pruce and peit insecon and coing of desat boks, doments (as
dened in Rule 3.34(b)), or tangible things. or to permit insecon of prese. at the da and time spefied In
Item 5, at the reues of Counse listed in Item 9, in Uie proIng descbed In Ite 6.

3. Pl OF PRODUC110N OR INSPECTON

See Attcluent A. Par n. No.1

4. MATE WILL BE PRODUCED TO

James A. Fishkin

5. DATE AND TIME OF PRODUCTON OR INSPECTION

6. SUBJECT OF PROCEEDING

Novembe 6. 2008 at 10:00 am

In th Matt of Whole Foo Mar In., et al Do No. 9324

7. MATERI TO BE PRODUCED

See Attachme A, Par il

8. ADMINISlRTI LAW JUDGE

Federal Trade Commission
Washington, D.C. 20.580

9. COUNSB. REQUESTIG SUBPOENA

Jam A. Fis Esq.De ll
1775 I Str NW
Wasgt DC 2002401

SECRARS SIGNATURE.~DATE ISStJED

GENERA INSTRUCTIONS

APPEANCE

The delvery of this subpona to you by any metod
prbe by the Commission's Rule of Pra Is
legal seivce and may subje you to a penalty
impo by law for failure to comply.

MOTION TO UMrr OR QUASH

The Commission's Rules of Prace reuire tht an
motion to limit or quas this subpna be filed within
the earner of 10 days afer servce or the time for
coplanc. The oñginal and ten' copies of the petition
must be fied with th Setaiy of the Feden:l Tra

Commisson, acompaied by an afdavit of servce of
the docment upon counSèlisted In Item 9, and upo
all oth partes prebed by the Rules of Prce.

TRVEL EXPENSES

The Comision's Rule of Prce reuire tht fe and
milee be paid by the par that reue your
appearance. You shoul pret your clalm to cosel
listd in It 9 for payment If you are penntl or
temporarily living someer other than the address on
this subpona and It WDuld reuire exceive trvel for

you to appear, you must get prir apprval from counse
list In Item 9.

This subpona doe not reire approl by OMB under
the Paperk Reducton Act of 198.

FTC Form 70- fre. 1/9n
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ATTACHMNT A

DOCUMS TO BE PRODUCED PUUAN TO SUBPOENA DUCES TECU

I. Deftions

For the purses of these Reques for Docuents, the followig deftions apply:

A. 'Te ter ''Wole Foods" shal mea Whle Foods Market Inc., an its

prssors, diviions, suidiares, affates, parerhips and joint ventu and all diecrs,

offce, employee, agents and reentatves thereof.

B. The te ''Wild Oats" shall mea Wild Oats Ma, Inc., the entity acqui by

Whole Foods on Augu 28, 2007, and its prssrs, divisions, susidiares, afates,

parerps and joint ventus, and al diectors, offce, employees, agents, an reentatives

therf.

C. The te "you" and "youf' refer to the entity or pen to whom ths Subpena

is dicted and aU preecrs, divion, subsidies, afliates, parerhips and joint

ventwes, and including all st form, bras, and baner uner which any of the foregoing

opee, and all dirs offce, employee, agents and representatives therf.

D. The ter "Commssion" refer to the Feder Trae Cossion and it

commssioner, buru diecors counel, sta and employe.

E. "Docents" as used her sh mean ever orgial and ever non-identica

copy of any orgi of all mechancaly wrtten handwrtten tyed or prited matal

elecnically stred da micrfi, micrfiche, sound recrdigs, film, photogrhs,

videota, slides, and other physica object or tagible thgs of ever kind and desaiption

cotag stored inoron, includg but not liited to, trcrpts, letter, corrpondence,

notes, memorda, taes, reds, telegr elecnic mal, faimles, perodicas, pamphlet

i



brchures, cicuar, adversements, leaet, reprt, reseah stues, te daa, workg papers,

drawigs, maps, sketches, diagram, bluepts, grhs, char, dies logs, mauals,

agrents, contr rough dr" anyses, ledger, inventores,.ficial inormation, ban

rerds, reeipt, books of acunt, unerdigs, tIutcs of meegs, miute books,

relutions, assignents compute prtouts, purhae ords, invoice, bils oflading, wrtten

memorada or notes of ora councations, and any other tagible thg of whatever natue.

F. The ter "relat to," "related to," '1'latg tot "in relation to," and

~Cconce sh mea mentionig, coprsin coistg, incatig, desa-ibig, reectg,

referg, evdencig, regardig, perg to, showig, dicuing, connected with

memorializ or involvig in any way whoever the subjec mat of the reest, includig

havíg a lega fac or logical coecon, relationship, coelaton or association with the

subjec matter of the rees. A docent may "relat ton or an individua or enty withut

spficay mentionig or discsig tht invidua or entity by nae.

o. The te "an" and "ot' have both cojuncte an dijunctve meangs.

H. The ter "counicaontt and "communcations" shal mea all meegs,

interews, convertions, conferces, discons, corrndence, messages, telegr,

facimes electrnic mai, mailgram, telephone converations, and'a11 ora, wrtt and

eleconc expressions or other ocence whereby thoughts, opinions, inonon or data ar

trtted betee two or mor perns

1 The te ''Traacton'' shal mean the acuisition of 
Wild Oat by Whole Foo

tht occued on Augu 28, 2007.

J. The ter ''Geogrphic Area" shal mea the followi metpolita area:

1. Albuquerque, NM;
2. Bostn, MA

2



3. Boulder, CO;
4. Hindae, IL (suburan Chicago);

5. Evanto IL (suuran Chica);
6. Cleveland,OH;
7. Colorao Sprgs, CO;
8. Columbus, OH
9. Denver, CO;
1 O. Wes Haror CT;
11. Hender NY;
12. Kaas City-Overland Park, K.;
13. Las Veg, NY;
14. Los Angeles-Santa Monca-Breood, CA;

15. Louisve, K.;
16. Omah NE;
17. Pasaden CA;
18. Phoe AZ;
19. Portan ME;
20. Portan OR;
21. St. Los, MO;

22. Santa Fe, NM;

23. Palo Alto, CA;

24. Faield County, CT;

25. Miam Bea FL;
26. Naples, FL;

27. Nashvie, TN;
28. Reno, NY; and

29. Salt Lae City, UT.

ß. Instrctions

I. Submit al docwents, includg inormaton or ite in the poseion of your

st emloye agents reenves, other pernnel, or anyone purrtg to act on your

behf, by the date list in Item 5 on the Subpen Dues Tec form to:

James A. Fis
Decer LLP
1775 I Stret NW
Wasn, D.C. 20016

In the alterve, unde FTC Rule 3.34(b), i 6 C.F .R. § 3.34(), you must prduce and pert

inspeon and copyig of the designate books, docwents (as defied in Rule 3.34()), or

3



tagible thgs - or to per incton of the premses - at the date an tie spfied in Item

5, at the reques of Counel lited in Item 9, on the Subpoen Duces Tec foim.

2. If an objecon is made to any reues herin al docuen and thgs rensve

to the reues not sujec to the objecon should be pruc. Similarly, if any objecon is

mad to produon ora docuent, the portones) of that docwent not sujec to the objecton

should be pruce with the portones) objec to redct and indica clealy as such

Oterse, no communcaon, docen fie, or thg reue should be alter, change, or

modified in any re. Al communcaons, docuents, and fies shal be prduce in ful and

unexpurate for includi al athments and enclosu either as th ar kept in your

or coure of 
busess or organed to coond with those reuests. No communcation,

docuent, fie, or thg reqes should be dispsed of or destrye.

3. If you objec to any reuest, or otherse withold resnsve inormation

because of the claim of prvilege, work prouct or other grunds:

a. Identify the Reqest for Doents to which objecon or clai of

priviege is mae;

b. Identify ever Docuent witheld, the authr, the da of crtion, and all

repients;
,

Co Identify al grun for objecon or asseron of pnviege, and se fort

the fa bass for asseron of the objecon or clai of prviege;

d. Identify the inoma1on witheld by descrption" of the topic or subjec

maer, the da of the councaon, and the parcipants; and

e. Identify all pens havig knowledge of any fac relatig to your clai

of privilege.
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