
Fourth, discriminating against Exclusive Agency listings is not equivalent to charging 

them more rent. Dr. Eisenstadt admitted that there is no additional marginal cost for the MLS to 

put an Exclusive Agency listing in the feed out to the Approved Websites. (Eisenstadt, Tr. 1583­

1584). Thus, as Dr. Williams explained, Realcomp's Policies do not adjust the allocation ofcosts 

between different users to "balance" the platform. (CX 557-A-053). Moreover, even if 

Realcomp wanted to achieve such a result, it could have done so through a less restrictive 

alternative - charging a per listing fee. (CX 557-A-053-54). 

Fifth, there is no evidence to support the contention that "potential buyers who view a 

property on a public website could be expected to be less likely to use a cooperating agent." The 

evidence is to the contrary: studies show that buyers who search on the internet are more likely to 

use a cooperating broker. (CCPF ~~ 575-579). Dr. Eisenstadt never addressed this fact, and 

proceeded to theorize based on his invalid assumption concerning buyer behavior. 

248. The Realcomp Policies also promote efficiency by reducing the bidding 
disadvantage for buyers who are represented by a cooperating broker. (Eisenstadt, Tr. 1403). 
Buyers who use cooperating brokers are disadvantaged relative to buyers who do not use a 
cooperating broker when both bid for properties listed under EA contracts. (Eisenstadt, Tr. 1403). 
Because the seller must pay a commission when a buyer uses a cooperating broker, the rational 

seller will subtract the value of that commission when comparing offers made by prospective 
buyers who use cooperating brokers against offers from buyers who are unrepresented. 
(Eisenstadt, Tr. 1403). The Realcomp Policies, by not promoting EA properties to the same 
extent as ERTS properties, increase the probability that the client of a Realcomp member who is 
acting as a cooperating broker will make a successful offer for that property. 

Response to Findine No. 248:
 
The proposed finding is not supported by the evidence. As explained above, the evidence
 

shows that the Policies have nothing to do with any "bidding advantage." (CCRF ~ 188). 
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