


Response to Finding No. 212:
The proposed finding misstates the testimony and is misleading. The testimony

establishes only that the Denver MLS is bigger than the Dayton MLS, not the “largest of the
Control MSAs.” (D. Williams, Tr. 1261-1262). Further, the Denver MSA was ranked 6th only
for the selection of MLSs from which to obtain data; the ranking was just “the beginning of the
analysis.” (D. Williams, Tr. 1160). The purpose of the ranking, therefore, is not to compare the

MLSs.

213. Dr. Williams' method of analysis gave Denver significantly more weight in this
comparison of control MSAs to Restriction MSAs than, for example, Dayton — the Control MSA
most similar (in Dr. Williams' analysis) to Detroit but having the smallest EA share among the
Control MSAs. (Williams, Tr. 1261-1263).

Response to Finding No. 213:

The proposed finding is misleading and not supported. First, while the evidence does
show that the weighted average gave more weight to the Denver MLS as a whole that to the
Dayton MLS as a whole, Dr. Williams* weighted average gave identical weight to each listing in
the Denver MLS and each listing in the Dayton MLS. (D. Williams, Tr. 1261-1262). The
evidence does not support the contention Dr. Williams’s method gave “significantly” more
weight to Denver. (D. Williams, Tr. 1261-1262). There is no evidence regarding how much
more weight. Second, the “similarity” rankings were simply to select MLSs from which to obtain
data; this is just “the beginning of the analysis.” (D. Williams, Tr. 1160). The purpose of the
ranking, therefore, is not to compare the MLSs.

214. Realcomp's expert, Dr. Eisenstadt, also performed direct comparisons of Realcomp
(i.e., the Detroit MSA) to Dr. Williams' Control MSAs. Dr. Eistenstadt testified that, using Dr.
Williams' rankings of the Control MSAs, it would be most logical to compare Realcomp to
Dayton, the MSA least statistically different from Detroit. (Eisenstadt, Tr. 1427). As noted,
Dayton's percentage of EA listings was 1.24%, as contrasted with Realcomp's EA share during
the same period of 1.01%. (Eisenstadt, Tr. 1423). Dr. Eisenstadt also observed that the only
MLS utilized by Dr. Williams in his study that had a period of time both without restrictions and
with restrictions was Boulder, Colorado. Dr. Williams' data showed that Boulder had a pre-
restriction average EA share of 2.03% compared an average EA share during the restriction
period of 0.98%. (Eisenstadt, Tr. 1413). He also noted that there appeared to be a downward
trend in the share of EA listings on the Boulder MLS during the last three months of the pre-
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restriction period, presumably for reasons unrelated to the restrictions, which had not yet taken
effect. (Eisenstadt, Tr. 1413). Dr. Eisenstadt concluded that if those last three months were used
as a benchmark, rather than the entirety of the pre-restriction period, the percentage point
reduction in EA listings would be even smaller than one percent. (Eisenstadt, Tr. 1413).

Response to Finding No. 214:
The proposed finding is incomplete and not supported by the evidence. Although Dr.

Eisenstadt claimed that his comparison of the Dayton MLS to the Realcomp MLS is valid, he
himself claimed to find that some of the characteristics to create the ranking were not statistically
significant. (Eisenstadt, Tr. 1577). Dr. Eisenstadt did not analyze two of the seven factors, thus
he has no idea one way or the other whether these are statistically significant. (Eisenstadt, Tr.
1579). Dr. Eisenstadt, however, did not re-rank the MSA’s by removing these factors, and he has
no idea how the ranking would change if he did so. (Eisenstadt, Tr. 1579-1580). The purpose of
this ranking was simply to select MLSs from which to obtain data; this is just “the beginning of
the analysis.” (D. Williams, Tr. 1160). The purpose of the ranking, therefore, is not to compare
the MLSs.

Moreover, comparing just the Dayton and Realcomp MLSs make no sense. As Dr.
Williams pointed out, an economist normally would not simply make such a comparison. (D.
Williams, Tr. 1680-1681). An economist should to look at a bigger sample, not just the “closest”
one based on superficial similarities. (D. Williams, Tr. 1680-1681). Looking at the larger sample
enables the economist to generalize and have confidence in the results. (D. Williams, Tr. 1681-

' 1682).
215. Based in part on these comparisons, and on the additional analysis described in the

following sections, Dr. Eisenstadt concluded that Dr. Williams had significantly overstated the
effect of the Realcomp Policies on the prevalence of EA listings in the Realcomp MLS.

Response to Finding No. 215:
Complaint Counsel have refer generally to CCRF qf 193-225.
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S. Dr. Williams' "Probit" Analyses Are Methodologically Flawed.

216. Dr. Williams also relied on statistical regression ("probit") analyses in an attempt
to predict the effects of the Realcomp Policies. (Williams, Tr. 1168-1169). In the probit analyses
contained in his initial report, Dr. Williams attempted to hold constant (control for) a few selected
individual housing characteristics between and among the Restriction MSAs and the Control

MSA s that may account for the choice of listing type (i.e., EA or ERTS). (Williams, Tr. 1168-
1169).

Response to Finding No. 216:
The proposed finding is misleading and incomplete. Dr. Williams conducted a total of ten

statistical analyses. (CX 498-A-041-042, 071 (table); CX 560-011-014, 019-020 (table)). The
first three are contained in Dr. Williams’s initial report. (CX 498-A-041-042, -071 (tables)). The
remaining seven are contained in Dr. Williams’s surrebuttal report. (CX 560-011-014, 019-020
(tables)). The cited testimony of Dr. Williams is referring to all of his statistical analyses, not just
the three in his initial report. (D. Williams, Tr. 1168-69; see also DX 7-12 (demonstrative used
by Dr. Williams entitled “Regression Results — From Williams Surrebuttal Report Table IT)).

In his ten statistical analyses, Dr. Williams controls for a wide range of economic and
demographic variables, including those that Dr. Eisenstadt claimed should be included. (CX 498-
A-041-042, 071 (tables); CX 560-011-014, 019-020 (tables)). In his initial report, Dr. Williams’s
three regressions control for the year of the listing, the month of the listing, the list price of the
home, the number of bedrooms, the square footage of the house, the size of the lot, and
population density. (CX 498-A-071 (“Regression 1*; “Regression 2”; “Regression 3”)). In his
surrebuttal report, Dr. Williams controls for the following variables:
percent high school degree (county);
percent high school degree (MSA);
percent bachelor’s degree (county);
percent bachelor’s degree (MSA);
percentage change in the 1 year housing price index (MSA);
percentage change in the 5 year housing price index (MSA);
median household income (county);
median housing price (zip code);

median housing price (MSA);
0.  percent African American (zip code);

SO A WD
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11.  percent African American (MSA);

12.  percent Hispanic (zip code);

13.  percent Hispanic (MSA);

14.  number of new housing permits (county);

15.  number of new housing permits (MSA);

16.  median age (county);

17.  median age (MSA),

18. 1 year percentage change days on market (county);
19. 1 year percentage change days on market (MSA);
20. 1 year percentage change number of listings (county);
21. 1 year percentage change number of listings (MSA);
22. number of bedrooms;

23. age of home;

24.  year listed;

25.  month listed.

(CX 560-019-020).

217. Dr. Williams believes his results predict that the prevalence of EA listings in the
Restriction MLSs is 5.5 percentage points lower than in the Control MLSs. (Williams, Tr. 1170-
1172). From this, Dr. Williams predicts that the percentage of EA listings in Realcomp would be
higher, and the use of ERTS listings would be lower, in the absence of the Realcomp Policies.
(Williams, Tr. 1166-1167).

Response to Finding No. 217:
The proposed finding is misleading and incomplete. The cited testimony of Dr. Williams

is referring to all of his statistical analyses, not just the three in his initial report. (D. Williams,
Tr. 1168-1169; see also DX 7-12 (demonstrative used by Dr. Williams entitled “Regression
Results — From Williams Surrebuttal Report Table IT”)). The three statistical analyses in Dr.
Williams’s initial report show that Realcomp’s Policies are associated with a statistically
significant reduction in the share of Exclusive Agency listings of 5.51, 5.47, and 6.15 percentage
points. (CX 498-A-042 (] 89 & n.104), 071 (table)). In his surrebuttal report, Dr. Williams’s
analyses controlled for the demographic variables that Dr. Eisenstadt ‘claimed should be included.
(CX 560-011-014, 020). These analyses show that Realcomp’s Polices are associated with a

statistically significant reduction in the share of Exclusive Agency listings of 5.5528 and 5.774.

(CX 560-013).
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218. Dr. Williams did not consider the economic and demographic characteristics of
each local housing market and the demographic characteristics of buyers and sellers in each
market. (Eisenstadt, Tr. 1427). Dr. Eisenstadt described how such factors would ordinarily
would be addressed in economic analysis, and the errors introduced into Dr. Williams' Probit
analyses by his failure to do so. (CX 458-Pages 13-15, §921-22). Dr. Eisenstadt corrected Dr.
Williams' errors, he found that the same data revealed no predictable difference in the percentage
of EA listings due to the existence or absence of MLS restrictions in the MSAs. (Eisenstadt, Tr.
1431).

Response to Finding No. 218:
The proposed finding is misleading and contrary to the evidence. First, Dr. Williams in

fact considered the economic and demographic characteristics of each local housing market that
Dr. Eisenstadt believed should be considered. (CCRF § 216; CX 560-012-014). As Dr. Williams
explains in his surrebuttal report, “In order to directly test Dr. Eisenstadt’s hypothesis that
demographic variables and not the restrictions explain the large, significant difference in the
percentége of non-ERTS listings used by home sellers on MLSs with restrictions éompared to
those without restrictions, I added the demographic variables to my probit model and re-estimated
the model using Dr. Eisenstadt’s data sample.” (CX 560-013). Thus, in his surrebuttal report, Dr.
Williams presented (among others) statistical analyses that controlled for following variables: (1)
percent high school degiee (county); (2) percent bachelor’s degree (county); (3) median
household income (county); (4) median housing price (zip code); (5) percent African American
(zip code); (6) percent Hispanic (zip code); (7) number of new housing permits (county); (8)
median age (county); (9) 1 year percentage change days on market (county); (10) 1 year
percentage change number of listings (county); (11) number of bedrooms; (12) age of home; (13)
year listed; and (14) month listed. (CX 560-019-020). Dr. Williams presented statistical analyses
_controlling for these factors using both his data set (which included all of the control MLSs) and
Dr. Eisenstadt’s data set (which excluded the other MLSs with website policies). (CX 560-012-

014).
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Second, the results of these statistical analyses are consistent with Dr. Williams’s original
analyses. (CX 560-013-014). Thus, these further analyses demonstrate that Dr. Williams’s
original analyses were not erroneous. (CX 560-013-014).

Third, as discussed below, Dr. Eisenstadt’s statistical analyses contained errors and are
unreliable. (See CCRF { 228-229). |

a) Dr. Williams Failed to Control for Economic and Demographic
Factors Likely to Affect the Prevalence of EA Listings.

219. As discussed above, Dr. Williams selected the Control MSAs for his Time Series
analysis based on eight economic and demographic factors that he believed “likely to affect the
level of [EA] listings.” (CX 498-Page 41, Y86, in camera).

Response to Finding No. 219:
The proposed finding is misleading and incomplete. Dr. Williams did not use any

“Control MSAs” in his “Time Series analysis.” Dr. Williams selected control MSAs for his
benchmark analyses. (CCPF 1085-1087). He then performed a statistical analyses on the data
to confirm that the difference in the level of Exclusive Agency listings observed between the
MLSs with restrictive policies and those without is associated with the Realcomp Policies.
(CCPF 4 1098). Further, Dr. Williams used seven, not eight, factors to rank the MSAs. (CX 560-
005). These factors, as Dr. Williams explained at trial, “theoretically may be related to the use”
of Exclusive Agency listings, and therefore are “economically plausible criteria.” (Williams, Tr.
1158-1160).

220. Nonetheless, Dr. Williams did not use any of the eight factors as independent
variables in his probit analysis. (CX 498-Page 71, in camera).

Response to Finding No. 220:
The proposed finding is misleading and contrary to the evidence. Dr. Williams did

control for the seven factors used in the selection of the MSAs. (CX 560-011-014). The factors
used to select the MSAs were: percentage change in the 1 year housing price index (MSA);

percentage change in the 5 year housing price index (MSA); median housing price (MSA);
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percent bachelor’s degree (MSA); median household income (MSA); population; and population
density. (RX 162). In his surrebuttal report, Dr. Williams presents various statistical analyses
that controled for 25 variables (CCRF Y 216; CX 560-019-020; Eisenstadt, Tr. 1569-1570 (not
using population and population density variables because of multicollinearity problem)).

221.  As Dr. Eisenstadt explained, Dr. Williams' omission would not be a problerﬁ if the
eight factors did not vary much from MSA to MSA. But Dr. Eisenstadt looked at the data and
found that the eight factors varied dramatically from MSA to MSA. (CX 458-Page 8, J13).

Response to Finding No. 221:
The proposed finding is misleading and contrary to the evidence. There was no

“omission.” Dr. Williams in fact performed statistical analyses that controlled for factors used in
the selection of the control MSAs as well as a number of other factors. (CCRF Y 216, 220).
222. Dr. Williams' analysis attributes to the existence of MLS restrictions (what he

calls the "RULE" variable) outcomes that are affected by — and may well be attributable to —
economic and demographic variables (Eisenstadt, Tr. 1435).

Response to Finding No. 222: _
The proposed finding is misleading and not supported by the weight of the evidence. Dr.

Williams controlled for the economic and demographic variables that Dr. Eisenstadt claimed
were affecting the use of Exclusive Agency listings. (CX 560-01 1-014}. In all, Dr. Williams
performed ten statistical analyses. (CX 498-A-041-042, 071 (tables); CX 560-011-014, 019-020
(tables)). Dr. Eisenstadt criticizes only the first three of these analyses while ignoring the rest.
(CX 560-012-013 (“Dr. Eisenstadt has argued that the probit estimates contained in my April 3rd
Expert Report are deficient because the model does not include demographic variables that he
argues are important for explaining “the type of listing contract a seller chooses.”)). Dr. Williams
subsequently performed an additional seven analyses, demonstrating that (1) Dr. Eisenstadt’s
regressions were unreliable because of a “multicollinearity” problem and (2) when properly
controlling for the variables Dr. Eisenstadt claimed were affecting the use of Exclusive Agency

listings. The results still showed that Realcomp’s Policies are associated with a reduction in the
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share of those listing of about 5.5 percentage points. (CX 560-011-014, 019-020 (tables); D.

Williams, Tr. 1677-1678).
b) The Housing Variables Included in Dr. Williams' Probit
Analysis Do Not Compensate for the Omission of the
Economic and Demographic Variables.

223. Dr. Williams' original probit analysis did include a few housing characteristics as
independent variables in one of his equations. (Williams, Tr. 1168-1169).

Response to Finding No. 223:
The proposed finding is misleading and incomplete. The cited testimony of Dr. Williams

is referring to all of his statistical analyses, not just the three in his initial report. (D. Williams,
Tr. 1168-1169; see also DX 7-12 (demonstrative used by Dr. Williams entitled “Regression
Results — From Williams Surrebuttal Report Table II'”)). Dr. Williams conducted a total of ten
statistical analyses. (CX 498-A-041-042, 071 (tables); CX 560-011-014, 019-020 (tables)). The
first three are contained in Dr. Williams’s initial repoﬁ. (CX 498-A-041-042, 071 (tables)). The
remaining seven are contained in Dr. Williams’s surrebuttal report. (CX 560-011-014, 019-020
(tables)). In his ten statistical analyses, Dr. Williams controls for a wide range of economic and
demographic variables, including those that Dr. Eisenstadt claimed should be included. (CCRF
11 216, 220; CX 498-A-041-042, 071 (tables); CX 560-011-014, 019-020 (tables)).

224. Only one of those variables (numbers of bedrooms) was statistically significant to
the analysis. (CX 458-Page 12, 120, n. 19).

Response to Finding No. 224:
The proposed finding is misleading and incomplete. The proposed finding refers only to

the analyses in Dr. Williams’s initial report. (CX 458-012 (n.19); CX 560-013 (n.23)). Dr.
Williams conducted a total of ten statistical analyses. (CX 498-A-041-042, -071 (tables); CX -
560-011-014, 019-020 (tables)). The first three were in his initial report. (CX 498-A-041-042,
071 (tables)). Dr. Williams conducted seven more statistical analyses in his surrebuttal report.

(CX 560-011-014, 019-020 (tables)). Moreover, the analyses in his initial report found the
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variables for the number of bedrooms and the land area of the property (lot size) to be statistically

significant. (CX 560-013 (n.23)).
_ 225.  Accordingly, the effects Dr. Williams purports to measure from his analysis end
up being attributed to the RULE variable (i.¢., the MLS restrictions). As Dr. Eisenstadt
explained, this means that Dr. Williams' regression analysis is nothing more than a simple test for
the difference between the weighted average EA share in the six Control MSAs versus the
weighted average EA share in the four Restriction MSAs. In other words, his probit results are
simply a restatement of his first comparative analysis. (CX 458-Page 11 - CX 458-Page 13, ]19-
21). As described in §§211-214; 218-224 above, the comparison of the two is meaningless
because Dr. Williams did not account for the (statistical) proximity (or lack thereof) of any
Control MSA to the Detroit MS A, nor more significantly for the economic and demographic
factors that affect a home seller's choice of listing type. The same problem plagues his probit
analysis, so that analysis does not establish that the Realcomp Policies adversely affected the use
of EA contracts in the Realcomp service area.

Response to Finding No. 225:
The proposed finding is not supported by the weight of the evidence. Although Dr.

Eisenstadt did claim that the statistical analyses in Dr. Williams initial report only was a
“restatement of his first comparative analysis,” this conclusion is wrong. As Dr. Williams
explains, because the statistical analyses in his initial report fouﬁd variables other than the
Realcomp Policies to be statistically significant, the analyses were not redundant with the
benchmark analyses. (CX 560-006 (n.7), 013 (n.23)).

Moreover, the finding refers only to the analyses in Dr. Williams initial report. Dr.
Williams subsequently performed an additional seven analyses, demonstrating that (1) Dr.
Eisenstadt’s regressions were unreliable because of a “multicollinearity” problem and (2) that
when properly controlling for variables Dr. Eisenstadt claimed were affecting the use of
‘Exclusive Agency listings, the results still show that Realcomp’s Policies are associated with a
reduction in the share of those listing of about 5.5 percentage points. (CX 560-011-014, 019-020

(tables); D. Williams, Tr. 1677-1678).
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6. Dr. Eisenstadt Demonstrated No Adverse Effect on EA Shares When
He Corrected Dr. Williams' Methodological Errors.

226. Dr. Eisenstadt ran the same basic probit regression model that Dr. Williams used
(Eisenstadt, Tr. 1428), but Dr. Eisenstadt added a separate independent variable for each of the
eight economic and demographic factors that Dr. Williams identified as relevant to the prevalence
of EA listings (but which he omitted from his analysis), as well as several other economic and
demographic factors which Dr. Eisenstadt identified as likely to affect contract choice both across
and within the MSAs.

Response to Finding No. 226:
‘The proposed finding is not supported by the evidence. Dr. Eisenstadt did not include in

his analyses “a separate independent variable for each of the eight economic and demographic
factors that Dr. Williams identified as relevant.” The seven, not eight, variables used by Dr.
Williams to select the MSAs were: percentage change in the 1 year housing price index (MSA);
percentage change in the 5 year hoﬁsing price index (MSA); median housing price (MSA);
percent bachelor’s degree (MSA); median household income (MSA); population; and population
density. (RX 162). On cross-examination, Dr. Eisenstadt admitted that he excluded from his
analyses two of these variables — population and population density. (Eisenstadt, Tr. 1569-1570).
227. Specifically, Dr. Eisenstadt took into account the following variables which were
not considered by Dr. Williams: the MSA-wide one-year change, by quarter, in the median
housing price index; the MSA-wide five-year change, by quarter, in the median housing price
index, county-level median household income; MSA-wide median household income; MSA-wide
median household price; percent black population at the MSA and zip code level; percent
Hispanic population at the MSA and zip code level new housing permits per household at the
MSA and county level; number of bedrooms; age of the home; median person age; percent
change in the number of listings over the prior year at the MSA and county level; and percent

change in county days on market over the prior year at the MSA and county level. (Eisenstadt,
Tr. 1435-1445; CX 458-Page 14 - CX 458-Page 15, §22).

Response to Finding No. 227:
The proposed finding is misleading and not supported by the evidence. The finding

accurately states the variables that Dr. Eisenstadt included in his regression analyses, but it
incorrectly states that Dr. Williams did not consider these factors. In his surrebuttal report, Dr.
Williams presents various statistical analyses that controlled for the following variables:

1. percent high school degree (county);
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2 percent high school degree (MSA);
3 percent bachelor’s degree (county);
4. percent bachelor’s degree (MSA);
5. percentage change in the 1 year housing price index (MSA);
6 percentage change in the 5 year housing price index (MSA);
7 median household income (county);
8 median housing price (zip code);
9. median housing price (MSA);
10.  percent African American (zip code);
11.  percent African American (MSA);
- 12.  percent Hispanic (zip code);
13.  percent Hispanic (MSA);
14.  number of new housing permits (county);
15.  number of new housing permits (MSA);
16.  median age (county);
17. median age (MSA);

18. 1 year percentage change days on market (county);
19. 1 year percentage change days on market (MSA);
20. 1 year percentage change number of listings (county);

21. 1 year percentage change number of listings (MSA);
22. number of bedrooms;

23.  age of home;

24.  year listed;

25. month listed.

(CX 560-019-020).

228. Dr. Eisenstadt's re-estimation of Dr. Williams' work shows that that additional
economic and demographic characteristics in fact should be included as independent variables in
a proper regression analysis, because a high number of them (thirteen) proved to be statistically
significant at the generally-accepted level of confidence. (Eisenstadt, Tr. 1435-1440; CX 458-
Page 15 - CX 458-Page 16, 123).

Response to Finding No. 228:
The proposed finding is not supported by the weight of the evidence. Dr. Eisenstadt’s

conclusion that his “additional economic and demographic characteristics in fact should be
included as independent variables” is not supported. Dr. Eisenstadt’s addition of these variables
is problematip for three reasons: (1) Dr. Eisenstadt’s variables do not capture the characteristics
he claims are important; (2) Dr. Eisenstadt includes duplicative variables for virtually every
demographic characteristic; and (3) Dr. Eisenstadt violates a basic tenet of statistical analysis by

introducing variables that create a “multicollinearity” problem. (CX 560-006).
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1. Dr. Eisenstadt’s Variables Do Not Capture the Characteristics He Claims Are
Important

Dr. Eisenstadt argues that characteristics of home sellers, as reflected in demographic
factors, are important variables for explaining the observed variation in the propensity to use
Exclusive Agency listing types. (Eisenstadt, Tr. 1435-1437; CX 560-006).

According to Dr. Eisenstadt, a “seller is going to be interested in knowing about the
economic and demographic characteristics of the buyers who exist in the buyer metropolitan area
when choosing what type of listing to use.” (Eisenstadt, Tr. 1437). According to Dr.
Eisenstadt’s hypothesis, a selier of a home, when deciding whether to use an Exclusive Agency or
an Exclusive Right to Sell listing, is going to take into consideration such factors as the percent

‘African American, percent Hispanic, and the median income for the MSA in which they live.
(Eisenstadt, Tr. 1607-1608). There is no evidence in the record to support this hypothesis.

In this case, if demographic variables matter at all, they matter at the level of the
individual home seller. (CX 560-006-007). That is, the education of the individual home seller
may affect that home seller’s choice of listing type. Likewise, if household income matters, it is
the household income of the home seller that may affect that home seller’s choice of listing type.
(CX 560-006-007). The same is true for the race variable; it is the individual home seller’s race
that matters, if race should be expected to matter at all. (CX 560-006-007).

But even if there were sound reasons to expect that the race or some other demo graphic
characteristic of the home seller should matter, Dr. Eisenstadt admitted that the data he used in his
regression does not tell you anything about the characteristics of who actually bought and sold
properties using Exclusive Agency listings. (Eisenstadt, Tr. 1605-1607).

Dr. Eisenstadt’s approach therefore does not adeq_uately capture the importance of these
factors because he does not control bfor the demographics of the individual home seller. (CX 560-

007). For instance, to control for the race of the seller, Dr. Eisenstadt instead includes a variable
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for the percentage of African-Americans in the entire MSA and the percentage of
African-Americans in each zip code within the MSA. (CX 560-007). For example, in
Denver-Aurora, Colorado, where the Denver MLS is located the percentage of the population that
is African-American is 5.3%. (CX 560-007). Therefore, in his model, the race variable has the
same value for every home seller that lists a home between 2002 and 2006 in Denver, regardless
of their actual race. (CX 560-007).

The same is true for all of the other demographic variables. | (CX 560-007). Within his
statistical model, median age is not the age of the home seller. (CX 560-007). The median age
variable has the same value for all home sellers in the MSA and the second median age variable
has the same value for all home sellers in each county located within the MSA. (CX 560-007).

In short, Dr. Eisenstadt’s demographic variables are not providing information about the
race, age, household income, or education of the home seller at all. (CX 560-007). His variables
capture something else. Because the demographic variables are measured at the MSA, county or
zip code levels, they capture the identity of the geographic area of the MLS where the listing
occurs. (CX 560-007-008).

2 Dr. Eisenstadt Improperly Included Two Variables for Many Characteristics

Dr. Eisenstadt’s regressions include many economic and demographic variables twice.
(D. Williams, Tr. 1668; illustrated in DX 12-2). For instance, the regressions contain two
variables for the percent of high school education, percent bachelor’s degrees, median household
income, the percent African American, etc., at both the county and MSA level. (D. Williams, Tr.
1668-69; illustrated in DX 12-2). As Dr. Williams explained, even if you believe that these
factors may matter, the fact that Dr. Eisenstadt included two variables for each of these factors

does not make sense even on an intuitive common sense level. (D. Williams, Tr. 1668-1669).
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In fact, Dr. Eisenstadt’s statistical analysis includes duplicate measures of the exact same
variable for 9 of his12 demographic and economic variables. (CX 560-008). In general, for nine
variables, he includes a measure of the same variable at the MSA level and then includes a second
measure of the exact same variable at either the county or zip code level. (CX 560-008). But
given that you have taken account of the education level within the county, there is no sound
economic reason to include the education level of the larger geographic area, namely the MSA.
(CX 560-008).

By way of example, it is similar to knowing and including the education level of the
individual home seller and then including the percent of high school graduates in the city where
_ the home seller is located. (CX 560-008). What does including some city-wide measure of
education tell us that the individual home seller’s education level does not? (CX 560-008). By
the same reasoning, what does including an MSA-wide measure of education, income,
African-American origin, Hispanic origin or age tell us about the demographic characteristics of
home sellers that county level or zip code level measures of these variables do not? (CX 560-
008).

Dr. Eisenstadt interprets his statistical model as a model of individual choice of listing
type. (CX 560-008). This implies measuring demographic characteristics at the individual level.
However, in the ébsence of individual level data, the best proxy for individual demographic
characterisfics 1s the demographic characteristics of the smallest geographic area. (CX 560-008).
Once such a measure has been included, it makes no economic sense to include the exact same
variable again measured over a broader geographic area since both variables capture the same

economic phenomena. (CX 560-008-009).
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3. By Adding Variables for the Same Characteristics at Both the MSA and County
or Zip Code Level, Dr. Eisenstadt Created a “Multicollinearity” Problem

A well known necessary condition of regression analysis is that the independent variables
are, in fact, largely independent. (CX 560-009). In'the statistical sense, this means that the
independent variables are not themselves highly correlated with each other. (CX 560-009). If
increases in education tend to be associated with' increases in income, then income and education
are said to be positively correlated. (CX 560-009). If they moved in opposite directions they are
said to be negatively correlated. Whether the correlation between independent variables is
positive or negétive is less important than the fact that correlation exists. (CX 560-009). If the
relationship between economic variables is strong (either positive or negative) such that the
correlation is high, the regression technique is unable to separate the effects of the correlated
independent variables. (CX 560-009). As a consequence, the coefficient estimates for the
correlated variables are inefficient (i.e., the standard errors are highly inflated), and they cannot
be reliably interpreted. (CX 560-009). The problem of high correlation between the independent
variables is referred to as multicollinearity. (CX 560-009).

By including these economic and demographic variables twice, Dr. Eisenstadt created a
“multicollinearity” problem. (D. Williams, Tr. 1669). In this context, multicollinearity means
that two of the variables being used to explain the percentage of Exclusive Agency listings are
highly correlated, they move together. (D. Williams, Tr. 1669-1670). The result of the fact that
the variables move together means that it is virtually impossible to disentangle the separate
effects of the two variables. (D. Williams, Tr. 1670).

Multicollinearity increases the variance in the regression parameters. (D. Williams, Tr.
1670). According to Dr. Peter Kennedy’s text, A Guide to Econometrics, which is widely
accepted in the field of economics, “Having high variances meaﬁs that the parameter estimates

are not precise (they do not provide the researcher with reliable estimates of the parameters) and
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hypothesis testing is not powerful (diverse hypotheses about parameter values cannot be
rejected).” (D. Williams, Tr. 1670-1671; see also Eisenstadt, Tr. 1567-1569 (without knowing
the source, disagreeing with Kennedy statement)). In otﬁer words, multicollinearity reduces the
confidence that estimates from the regression are reliable. (D. Williams, Tr. 1671-1672).

To determine whether Dr. Eisenstadt’s regressions had a multicollinearity issue, Dr.
Williams determined the correlation between the coefficient estimates of the rule variable (thé
variable as to whether the MLS had a policy restricting exclusive agency listings) and the
coefficient estimates of the other explanatory variables. (D. Williams, Tr. 1756; illustrated in DX
12-003 (note correction to title explained at D.Williams, Tr. 1756)). To do this, Dr. Williams
used a diagnostic procedure within STATA (a statistics software program), which can determine
whether there is; collinearity between the explanatory variables. (D. Williams, Tr. 1757-1758).
The results of this diagnostic procedure showed high correlation between the coefficient of the
rule variable and the coefficients of a number of the other variables used by Dr. Eisenstadt. (CX
560-017 (note corrected title explained at D. Williams, Tr. 1756)).

The high multicollinearity in Dr. Eisenstadt’s regressions means that it is impossible to
use these analyses to determine the effect of the Realcomp Policies — the statistical procedure is
incapable of disentangling the effects of the different variables. (D. Williams, Tr. 1676). Thus,
even if one wanted to control for all of these variables, including them all “is going to muck up
the results.” (D. Williams, Tr. 1676).

The multicollinearity problem exists for several of the MSA-level variables that Dr.
Eisenstadt included. (D. Williams, Tr. 1677; CX 560-017 (note corrected title explained at D.
Williams, Tr. 1756)). But because Dr. Eisenstadt included two variables for a number of

economic and demographic factors (e.g., percent of bachelor’s degree at the county level and
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percent of bachelor’s degree a the MSA level), it is impossible to control for these factors at the
county level without causing the multicollinearity problem. (D. Williams, Tr. 1677).

Dr. Eisenstadt’s regression analyses are therefore unreliable.

229. When other variables that are relevant to the choice of an EA listing were included
in the analysis, Dr. Eisenstadt found that the effect of the Realcomp Policies on the share of EA
contracts was less than one-quarter of one percentage point, and that this effect was not
statistically different from zero. (Eisenstadt, Tr. 1429-1430; RX 161-Page 31). Dr. Eisenstadt's
results demonstrated that all or virtually all of the difference between the percentage of EA
listings in the Realcomp service area and the average EA share for Control MSAs is due to local

economic and demographic factors and not to the Realcomp Policies. (Eisenstadt, Tr. 1434-1435;
CX 458-Page 15 - CX 458-Page 16, 123).

Response to Finding No. 229: '
The proposed finding is not supported by the weight of the evidence. Dr. Eisenstadt’s

addition of these variables is problematic for three reasons: (1) Dr. Eisenstadt’s variables do not
capture the characteristics he claims are important; (2) Dr. Eisenstadt includes duplicative
variables for virtually every demographic characteristic; and (3) Dr. Eisenstadt violates a basic
tenet of statistical analysis by introducing variables that create a “multicollinearity” problem.
(CCREF § 228; see also CX 560-006). Moreover, the results make no sense and once corrected
show that the Realcomp Policies are associated with a substantial reduction in the percentage of
Exclusive Agency listings.

1. The Results of Dr. Eisenstadt’s Regression Analyses Do Not Make Sense

A close look at Dr. Eisenstadt’s regression analyses using the six control MLSs shows that
it does not make sense. (D. Williams, Tr. 1663). For instance, according to Dr. Eisenstadt’s
reéressions, as the housing market improves (i.e., a “hot market”), the percentage of Exclusive
Agency listings will go down. (D. Williams, Tr. 1664-1667). When the housing market goes
down (i.e., a buyer’s market), according to Dr. Eisenstadt’s regressions the share of Exclusive

Agency listings will go up. (D. Williams, Tr. 1666-1667).
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On cross-examination, Dr. Eisenstadt admitted this to be the case. The regression
produced a coefficient for the one-year hoﬁsing price index at the MSA level. (Eisenstadt, Tr.
1600; RX 161-031). This coefficient is negative, indicating that an increase in housing prices
would reduce the percentage share of Exclusive Agency contracts. (Eisenstadt, Tr. 1601-1603).
According to Dr. Eisenstadt’s regression, in a soft housing market, as prices are going down, we
should expect to see an increase in the use of Exclusive Agency listings. (Eisenstadt, Tr. 1602-
1603).

Dr. Eisenstadt’s regressions are therefore directly contrary to the testimony of Realcomp’s
own witness — Kelly Sweeney — that discount brokers do well in sellers’ markets. (Sweeney, Tr. .
1326-1327 ; Murray, Tr. 167-168). Moreover, Dr. Eisenstadt’s regressions are directly contrary to
Realcomp’s theory that one of the reasons why there was a decline in gxclusive agency listings in
Southeastern Michigan was economic conditions. (D. Williams, Tr.. 1667).

In addition, other factors show that Dr. Eisenstadt’s results do not make sense. The
regression produces coefficients for each independent variable, which supposedly show how a
chapge in the independent variable would change the percentage of Exclusive Agency listings.
(Eisenstadt, Tr. 1596-1600). For instance, the regression produced a coefficient of 0.0036828 for
the variable percent high school degree at the MSA level. (Eisenstadt, Tr. 1596; RX 161-031).
Thus, as Dr. Eisenstadt admitted, holding everything else constant, a one unit increase in this
variable (whatever unit used in the regression) would result in a 0.36828 percentage point
increase in the use of Exclusive Agency contracts (e.g., from 2.0% to 2.368%). (Eisenstadt, Tr.
1599-1600).

But the regression also produced a coefficient of 0.5462778 for the variable percent
African-American at the MSA level. (RX 161-031; Eisenstadt, Tr. 1603-1604). Applying the

methodology that Dr. Eisenstadt admitted was correct for percent high school degree at the MSA
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level, a one unit increase (whatever the unit used) would result in a 54 perc;entage point increase
in the use of Exclusive Agency contracts (e.g., 1% to 55%). When cross-examined on this point,
however, Dr. Eisenstadt quibbled about the size of the unit measurement and could not testify as
to what was used for this variable. (Eisenstadt, Tr. 1604-1605). The numbers, however, show
that his regression result does not comport with reality.

2. Correcting for Dr. Eisenstadt’s Errors, the Analyses Show that Realcomp’s
Policies Reduce the Use of Exclusive Agency Listings

Correcting for the problems in Dr. Eisenstadt’s analyses and redoing the analyses
demonstrates that the Realcomp Policies are associated with a substantial reduction in the use of
Exclusive Agency listings.

Dr. Williams corrected for the multicollinearity problem in Dr. Eisenstadt’s analysis. (D.
Williams, Tr. 1677-1678). To show the effect of multicollinearity, Dr. Williams initially dropped
from Dr. Eisenstadt’s model only one variable — Median Household Income (MSA). (CX 560-
011). By dropping only this single variable, which the STATA program showed was correlated
with the RULE variable, and making no other changes to Dr. Eisenstadt’s model, the coefficient
estimate for the variable for Realcomp’s Policies is a statistically significant -0.02967. (CX 560-
011, 019). This implies that the effect of the Realcomp restrictions is to reduce the percentage of
Exclusive Agency listings by about 3 percentage points. (CX 560-011). When the Percent of
African-American (MSA) variable is also dropped (Model 2), the coefficient estimate for the
RULE variable shows an even larger effect of about 3.2 percentage point reduction in non-ERTS
listings. (CX 560-011, 019).

Because the best proxy for individual demographic characteristics is the demographic
characteristics of the smallest geographic area and the MSA level variable caused the
multicollinearity problem, Dr. Williams reran the regressions after excluding all of the

demographic variables measured at the MSA level from the statistical model. (CX 560-011). All
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demographic and economic variables other than those measured at the MSA level were included.
(CX 560-011). The result of completely eliminating the multicollinearity problem caused by
including the MSA level variables into the statistical model is that the coefficient estimate for the
RULE variable equals a statistically significant -0.052. (CX 560-011, 01'9);. This implies that the
Realcomp restrictions are associated with about a 5.2 percentage point reduction in the percent
share of Exclusive Agency listings. (CX 560-011).

For completeness, Dr. Williams also added median housing price measured at the zip code
level-i.e., Median Housing Price (Zip Code). (CX 560-012). Median housing price is the only
demographic variable that Dr. Eisenstadt did not duplicate by including it in the model twice.
(CX 560-012). He included only median housing price measured at the MSA level (“Median
Housing Price (MSA)”). (CX 560-012). Therefore, excluding the MSA level vanables in order
to correct for the multicollinearity problem eliminates median housing price as an independent
variable altogether. (CX 560-012). Dr. Williams collected median housing price data at the zip
code level and re-estimated the statistical model. (CX 560-012). Adding this variable does not
alter the qualitative conclusion that Realcomp’s access restrictions are associated with a
statistically significant decrease in the percent of Exclusive Agency listings, even after
controlling for all of the demographic variables that Dr. Eisenstadt argues should be included in
the statistical model. (CX 560-012, 019).

Using Dr. Eisenstadt’s sample, which excludes MLSs with restrictions other than
Realcomp, and eliminating the obvious multicollinearity problem by excluding the MSA-level
demographic variables, Dr. Eisenstadt’s own model shows that Realcomp’s restrictions are
associated with a statistically significant 5.2 percentage point decrease in non-ERTS contracts.

(CX 560-012).
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Dr. Williams also reran his own statistical analysis adding the economic and demographic
variables that Dr. Eisenstadt believed were significant. (CX 560-013). Dr. Williams did this
using both a data set that included the MLSs that had restrictions similar to Realcomp’s and a
data set that did not include those MLSs. (CX 560-013). Each of these analyses resulted in
substantially similar results. (CX 560-013-014). The analyses showed that Realcomp’s
restrictions were associated with a reduction in non-ERTS listings of 5.5 to 5.8 percentage points.
(D. Williams, Tr. 1678-1679; CX 560-013-014, 020).

Based on these statistical analyses, but for the Realcomp restrictions, the expected share of
non-ERTS listings in the Realcomp MLS would be approximately 6 to 7%. (D. Williams, Tr.
1679).

Dr. Eisenstadt admitted on cross-examination that, given some assumptions, a five
percentage point difference of Exclusive Agency listings between Realcomp and other MLSs that
did not have the rule would be indicative of an exercise of market power. (Eisenstadt, Tr. 1493).
He also admitted that this exercise in market power — causing consumers to switch from
Exclusive Agency to Exclusive Right to Sell listings — would result in a significant increase in the
commissions earned by traditional brokers. (Eisenstadt, Tr. 1493-1494). Once corrected, Dr.
Eisenstadt’s own analyses demonstrate that Realcomp’s Policies are an exercise of market power
resulting in an increase in commissions earned by traditional brokers. Even if one were to credit
Dr. Eisenstadt’s regressions, they show that website policies are associated with reducing limited
service brokerage activity. For instance, his regressions show that the website policies in Boulder
and Williamsburg were associated with reductions in the number of Exclusive Agéncy listings of
2.7 and 2.0 percentage points respectively. (Eisenstadt, Tr. 1610-1611). In addition, he admitted
that the Realcomp Policies were associated with an “expected downward effect” on Exclusive

Agency listings. (Eisenstadt, Tr. 1618).
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230. Dr. Eisenstadt then went one step further. He estimated the same basic regression
equation with the inclusion of a separate "RULE" variable for each of the Restriction MSAs.
(Eisenstadt, Tr. 1432). This step isolated the effects of the Realcomp Policies (on choice of listing
contract from the effects of the restrictions in the other Restriction MSAs. (Eisenstadt, Tr. 1431).
This analysis found that the effect of the Realcomp Policies on the percentage share of EA
contracts in the Detroit MSA was less than one ten-thousandth of a percentage point, and was not
statistically significant from zero. (Eisenstadt, Tr. 1431-1432; CX 458-Page 15 - CX 458-Page
16, 923 n. 21).

Response to Finding No. 230:
The proposed finding is not supported by the weight of the evidence. Dr. Eisenstadt’s

regression that included the MLSs with website policies suffers from the same problems as his
other regressions. (CCRF 99 228-229; see also RX 161-031-032 (showing same variables used in
regressions)). The regression is therefore unreliable. (CCRF {9 228-229).

7. Dr. Eisenstadt Offered Unrebutted Testimony That the Detroit MSA
Has More EA Listings Than Would be Expected Based On Its
~ Economic and Demographic Characteristics.

231. Dr. Eisenstadt estimated a regression using only the data from the six Control
MSAs selected by Dr. Williams. (Eisenstadt, Tr. 1430). He used the output from this regression
to predict the EA share for the Realcomp service area under the assumption that it also had no
restrictions. The results indicate that, given the economic and demographic characteristics of the
Realcomp service area, the predicted percentage of EA listings in the Realcomp service area in
the absence of the Realcomp Policies is about 0.25 percent. (Eisenstadt, Tr. 1430; CX 458-Page
17, 925). The actual percentage of EA listings in the Realcomp was nearly four times larger for
the corresponding time period. (Eisenstadt, Tr. 1418).

Response to Finding No. 231:
The proposed finding is not supported by the weight of the evidence. Dr. Eisenstadt’s

regression that included the MLSs without website policies suffers from the same problems as his
other regressions. (CCRF 9 228-229; see also RX 161-031-033 (showing same variables used in
regressions)). The regression is therefore unreliable. (CCRF {9 228-229).

Moreover, because a clever use of statistics can be used to manipulate data in order to
achieve a desired result, it is important to check the credibility of the statistical results against the
economic logic that motivates the statistical analysis. (CX 560-014). Dr. Eisenstadt claims that

the large, significant difference in the percentage of Exclusive Agency listings is explained
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entirely by demographic and economic factors. (CX 560-014). But this implies that tﬁere is little
or no demand for Exclusive Agency listings, which means that there is no proéompetitive
justification for collective action to impose restrictions aimed at competition from unbundled,

~ discount brokers. (CX 560-015).

In other words, there would be no reason for Realcomp to adopt the Policies, if, in the
absence of the Policies, there would be very few Exclusive Agency listings in the Realcomp
MLS. Regardless of whether Realcomp’s Policies were adopted to reduce the competitive threat
to traditional, full-service brokers posed by new-model discount brokers (as argued by Complaint
Counsel and demonstrated by other evidence, see CCPF 9 765-1068), or to prevent free-riding
(as argued by Realcomp), Dr. Eisenstadt’s conclusions are inconsistent with both the large
volumes of evidence introduced by Complaint Counsel and with Realcomp’s own arguments.

8. Dr. Williams' Analysis, Even If Valid, Would Not Directly Estimate
Harm to Consumers.

232. Dr. Williams attempted to measure only the effect of the Realcomp Policies (plus
the minimum service requirements) on the prevalence of EA listings. (Williams, Tr. 1236). As
Dr. Eisenstadt explained, Dr. Williams' analysis thus provides only an indirect test for
anticompetitive effect. That is, Dr. Williams surmises from his prediction of reduced EA output
that consumers pay higher prices for brokerage services (Williams, Tr. 1228), but Dr. Williams
did not attempt to measure any higher brokerage costs incurred by consumers who, as a
consequence of Realcomp's Policies, substitute ERTS contracts for EA contracts. He also did not
investigate whether sellers of residential properties who used EA listings on the Realcomp MLS
received higher or lower sale prices for their properties. (CX 458-Page 18 - CX 458-Page 19,
928). Dr. Williams specifically testified that he did not analyze the effect of Realcomp's
restrictions on the number of days that homes remain on the market, or whether commission rates
on ERTS listings are higher when MLSs impose restrictions in the nature of the Realcomp
Policies. (Williams, Tr. 1272). Thus, even if Dr. Williams' test and statistical results were valid,
they are inefficient to demonstrate that Realcomp's Policies caused measurable harm to price
competition between traditional and non-traditional brokers or to consumers. (CX 458-Page 18 -
CX 458-Page 19, 728).

Response to Finding No. 232:
The proposed finding is incomplete and misleading. First, as Dr. Williams explained at

trial, it is not possible to directly measure the effect of Realcomp’s Policies on brokerage fees
because data on brokerage fees is not available. (D. Williams, Tr. 1272). Dr. Williams did,
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however, explain in detail why the evidence shows that Realcomp’s Policies caused consumers to
pay more in brokerage fees and likely maintained higher traditional full-service brokerage fees.
(CCPF " 1207-1233). Not only did Dr. Eisenstadt fail lto rebut this evidence, he admitted that
the Policies caused consumers to pay higher brokerage fees. According to him, Realcomp’s
Policies caused some consumers to switch to “flat fee ERTS” listings, which are typically several
hundred dollars more than Exclusive Agency listings. (CX 133-029-030). In addition, the price
of Exclusive Right to sell contracts, including flat fee Exclusive Right to Sell contracts, required
that these consumers pay the full offer of compensation for the services of a cooperating broker,
regardless of whether such services were actually provided. (CCRF § 241).

Second, although Dr. Williams did not attempt to directly measure the effect of
Realcomp’s policies on house prices and days on market, he did control for both of these factors
in his statistical analyses. (CX 560-019 (controlling for changes in house prices and days on
market)). In addition, Dr. Williams demonstrated the multiple problems with Dr. Eisehstadt’s
attempt to measure the effect on these factors. (CCRF Y 158-159, 233-239).

Third, Dr. Williams provided unrebutted evidence that Realcomp’s policies harm
consumers by limiting consumer choice. (CCPF 9§ 1200-1206). In addition, the unrebutted
evidence shows that Realcomp’s Policies limit output. (CCPF 9§ 1234-1243).

233. Inhis initial Report of April 17, 2007, Dr. Eisenstadt identified published studies
that describe regressions used to estimate effects of housing characteristics on the sale price of
residential properties. (CX 133-045, 66 n.114). Relying on this published work, Dr. Eisenstadt

examined whether home sellers in the Realcomp service area have experienced adverse economic
effects as a consequence of Realcomp's Policies.

Response to Finding No. 233:
The proposed finding is incomplete. Even with these studies that he purported to rely on,

Dr. Eisenstadt could not even interpret his own sales price regression.. For instance, in his initial
report, Dr. Eisenstadt claimed that a coefficient in his‘regression equation represented “the

proportional difference between the average price of the ERTS property sold in Realcomp relative
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to an ERTS property sold in Ann Arbor.” (CX 133-046; Eisenstadt, Tr. 1561). Similarly, he
testified at his deposition that this coefficient “measures the proportional amount, higher or lower,
by which an ERTS property sells in Realcomp relative to Ann Arbor, after comparing the home
characteristics and location characteristics.” (Eisenstadt, Tr. 1561). But Dr. Eisenstadt later
recanted, admitting that his interpretation was wrong and admitting that he could not give an
interpretation of this regression coefficient. (Eisenstadt, Tr. 1562-1563; CX 460—002-003). Thus,
the evidence does not support the inference that Dr. Eisenstadt’s regressions were based on any

reliable model.

9, Dr. Eisenstadt's Estimations Demonstrate the Absence of Consumer
Harm.

234. Dr. Eisenstadt conducted two studies to directly estimate the effects of the
Realcomp Policies on the sale price of homes sold under EA listings. The two studies provide
consistent evidence that home sellers in the Realcomp service area have not experienced adverse
sale price effects from the Realcomp Policies.

Response to Finding No. 234:
The proposed finding is misleading, 1ncomplete and not supported by the evidence. As

discussed in detail below, Dr. Eisenstadt’s two “studies” (i.e., regression analyses) of the sales
price of homes sold under Exclusive Agency listings are flawed, untrustworthy, and fail to

demonstrate what Realcomp claims they demonstrate. (CCRF Y 235-239).

a) EA Sellers in the Realcomp Service Area Fare Better Than EA
Sellers in Ann Arbor.

235. Inhis April 17, 2007 Report (CX 133), Dr. Eisenstadt compared the home sale
prices for residential properties in the Realcomp service area the years 2005 and 2006 against
those for homes in the Ann Arbor MLS (an MLS without policies comparable to the Realcomp
Policies) during the same period. Dr. Eisenstadt accounted for differences in home characteristics
and location characteristics that might also affect sales prices, as well as the use of EA vs. ERTS
listing types, by means of statistical regression. This methodology permitted Dr. Eisenstadt to
measure the effects of the Realcomp Policies on sales prices of EA-listed properties in the
Realcomp service area relative to Ann Arbor, by holding constant differences in the sale prices of
ERTS-listed properties in the two areas. (CX 133-044 - CX 133-045, §765-66).

124



Response to Finding No. 235:
The proposed finding is misleading, incomplete, and not supported by the evidence. Dr.

Eisenstadt’s regression analyses do not, as Realcomp represents, “compare the home sale prices
for residential properties in the Realcomp service area . . . against those for homes in the Ann
Arbor MLS.” Dr. Eisenstadt admitted that the city of Detroit is in the Realcomp service area (it is
in Wayne county), yet he removed all of the Detroit listings from the data for his sales price
regressions. (Eisenstadt, Tr. 1543). By femoving these Realcomp MLS listings, Dr. Eisenstadt
took out of the data about 25,000 to 27,000 listings. (Eisenstadt, Tr. 1544). In addition, when he
did his sales price regression, Dr. Eisenstadt took out of the Ann Arbor MLS data all listings for
property outside of Washtenaw county. (Eisenstadt, Tr. 1544).

This is a major methodological flaw. (D. Williams, Tr. 1657). Dr. Eisenstadt’s
regression analyses are not comparing homes in the “Realcomp service area” with “homes in the
Ann Arbor MLS.” (D. Williams, Tr. 1657). By excluding Detroit from the analysis, Dr.
Eisenstadt excluded a large part of the Realcomp MLS. (D. Williams, Tr. 1657). Dr. Eisenstadt
thus compared only part of the Realcomp MLS to part of the Ann Arbor MLS. (D. Williams, Tr.
1657).

Dr. Eisenstadt tried to justify excluding Detroit frdm the Realcomp data so that he could
compare suburban areas with suburban areas. (Eisenstadt, Tr.1549). But the relevant economic
question is not how suburban areas compare to suburban areas; rather, the question is héw the
Realcomp MLS compares to the Ann Arbor MLS, and clearly Detroit is part of the Realcomp
MLS. (D. Williams, Tr. 1658). ’

What is more, by removing the Detroit data and all of the data from the Ann Arbor MLS
outside of Washtenaw county, Dr. Eisenstadt ended up with a very small sample. After removing
all of these data, there remained only 100 or so properties that sold under Exclusive Agency

listings in the remaining Realcomp MLS data. (Eisenstadt, Tr. 1546-1547). Dr. Eisenstadt also
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ended up with only 24 or 25 such properties in the remaining Ann Arbor MLS data. (Eisenstadt,
Tr. 1547). Thus, all of Dr. Eisenstadt’s empirical results regarding the sale price of homes and
Exclusive Agency listings focus on the difference in sales prices between these 24 or 25
properties in Washtenaw county and 100 or so properties listed the Realcomp service area minus
the city of Detroit. (CX 557-A-027, 039).

Thus, Dr. Eisenstadt’s sales price regression analyses (1) are not addressing the correct
issue because théy do not compare the Realcomp MLS to the Ann Arbor MLS and (2) are
untrustworthy because the result is based on a sample of very few homes.

Moreover, Dr. Eisenstadt could not even interpret his own sales price regression. For
instance, in his initial report, Dr. Eisenstadt claimed ﬁat a coefficient in his regression equation
represented “the proportional difference between the average price of the ERTS property sold in
Realcomp relative to an ERTS property sold in Ann Arbor.” (CX 133-046; Eisenstadt, Tr. 1560).
Similarly, he testified at his deposition that this coefficient “measures the proportional amount,
higher or lower, by which an ERTS property sells in Realcomp relative to Ann Arbor, after
comparing the home characteristics and location characteristics.” (Eisenstadt, Tr. 1561). But Dr.
Eisenstadt later recanted, admitting that his interpretation was wrong and admitting that he could
not give an interpretation of this regression coefficient. (Eisenstadt, Tr. 1562-1563; CX 460-002-
003).

Further, Dr. Eisenstadt’s analyses do not “measure the effects of the Realcomp Policies on
sales prices of EA-listed properties.” On cross-examination, Dr. Eisenstadt admitted that (at
most) his sales price regression merely shows a correlation between sales price and the presence
of Realcomp’s Policies. (Eisenstadt, Tr. 1551-1552). The sales price regression does not show a
causal connection. (Eisenstadt, Tr. 1551). To infer a causal connection, there must be an

~ economic theory that connects the higher average sales price to the Realcomp Policies.
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(Eisenstadt, Tr. 1551-1552). As described below, Dr. Eisenstadt’s theory is contrary to the
evidence in this case. (CCRF §236). Thus, even if the results of the regression were correct,
they do not show that Realcomp’s Policies benefitted consumers.

236. Dr. Eisenstadt found that the estimated effects on the sale price were positive (and
the result was statistically significant). Sellers of EA properties listed on Realcomp realized
higher sale prices than sellers of EA properties listed on the Ann Arbor MLS, after controlling for
housing characteristics, location, and differences in the average sale prices of ERTS properties in
the two areas. (Eisenstadt, Tr. 1447, et seq.; CX 133-045 - CX 133-046, 167).

Response to Finding No. 236:
The proposed finding is misleading, incomplete, and not supported by the evidence. Dr.

Eisenstadt’s sales price regressions are untrustworthy because of his methodological flaw.
(CCRF 9 235). In addition, the sales price regression suffers from an economic flaw. (D.
Williams, Tr. 1657, 1659).

As Dr. Williams explained, statistics are only a tool to help us understand the real world
and inform our economic opinions. (D. Williams, Tr. 1659). As explained above, Dr. Eisenstadt
admitted that this regression analysis shows only correlation, not causation. (CCRF § 235).
Thus, it does not show that Realcomp’s Pdlicies were the reason for the higher sales prices.
(CCRF 9 235). The credibility of statistical results must be tested against economic theory,
economic intuition, and common sense. (D. Williams, Tr. 1659).

Dr. Eisenstadt’s theory is that the 100 Exclusive Agency homes in his sample of
Realcomp listings sold for more (on average) than the 24 or 25 homes in his sample of the Ann
Arbor MLS because the Realcomp Policies give cooperating brokers an “increased incentive” to
show Exclusive Agency listings. (Eisenstadt, Tr. 1553; CX 557-A-038). In other words, Dr.
Eisenstadt claims that by limiting the exposure of Exclusive Agency listings, the Realcomp
. Policies actually help both limited-service brokers and consumers ﬁsing those listings. (D.

Williams, Tr. 1659; CX 557-A-038).
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Dr. Eisenstadt admitted, however, that he did no survéy of brokers to see whether
preventing Exclusive Agency listings from going to the Intemet gives them a greater incentive to
show those listings. (Eisenstadt, Tr. 1553). In fact, Dr. Eisenstadt admitted this was just an
unsupported theory of his. (Eisenstadt, Tr. 1553). But there is no evidence at all to support Dr.
Eisenstadt’s theory. To the contrary, the evidence refutes his theory. -

Dr. Eisenstadt’s theory ié completely undermined by the evidence in this case. The
evidence shows that wide exposure of listing is critical for selling a home. (CCPF Y 454-462,
536-676). Mox;eover, there is no evidence that limited service brokers want less exposure for
exclusive agency listings. (D. Williams, Tr. 1659). In fact, the evidence uniformly shows that
limited service brokers want more exposure for these listings. (CCPF 9§ 454-462, 536-676, 881-
885). Thus, the brokers who are on the ground, dealing with consumers, trying to attract
consumers to their business on a day-to-day basis, directly contradict Dr. Eisenstadt’s theory. (D.
Williams, Tr. 1660). If Dr. Eisenstadt’s theory were correct, limited service brokers would be out
advertising that less exposure is good for their listings, and they certainly would not be asking for
Realcomp’s Policies to be rescinded. (D. Williams, Tr. 1660).

Moreover, Dr. Eisenstadt’s theory is also inconsistent with the fact that consumers have
demonstrated that they want exposu.fe fof their exclusive agency listings by, for instance, paying
extra fees so that their listings go to Realtor.com. (CCPF q{ 1156-1 173; D. Williams, Tr. 1660-
1661). Why would consumers pay extra for Internet exposure that would, under Dr. Eisenstadt’s
theory, result in a lower selling price? (D. Williams, Tr. 1661).

In addition, Dr. Eisenstadt’s theory is inconsistent with the testimony of Realcomp
Governors, other full-service brokers, and Mr. Murray, that more exposure for listings means

higher prices, faster selling time, etc. (CCPF Y 454-462; D. Williams, Tr. 1661-1662).
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Dr. Eisenstadt therefore expects the Court to believe that his theory is correct while the
testimony and ‘evidence from limited service brokers, consumers, Realcomp Governors, full-
service brokers, and an expert in the real estate industry are all wrong. (D. Williams, Tr. 1662).
Dr. Eisenstadt’s theory, however, “defies common sense.” (CX 557-A-039).

" In the absence of an economic basis for interpreting a correlation as causation, Dr.
Eisenstadt’s regressions can only show correlation, i.e., that the higher sales price and the
Realcomp Policies both happen to exist in those limited parts of the Realcomp service area that
Dr. Eisenstadt examined. (CX 557-A-040).

Dr. Williams conducted a detailed examination of the data that suggests Dr. Eisenstadt has
merely detected a correlation between sales price and type of listing on Realcomp. (CX 557-A-
040). A detailed look at the data show that the characteristics of Exclusive Agency listed homes
in Realcomp differ systematically from the characteristics of Exclusive Agency listed homes on
the Ann Arbor MLS. (CX 557-A-O40); These differences in characteristics are likely to be
coﬁelated with housing prices. (CX 557-A-040).

For example, in the Realcomp MLS, Exclusive Agency listed homes are, on average, 10
years newer than Exclusive Right to Sell listed homes, whereas in Ann Arbor, they are roughly
the same age. (CX 557-A-040). Also, in the Realcomp MLS, Exclusive Agency listed homes are
on average over 200 square feet bigger than Exclusive Right to Sell listed homes, whereas in the
Ann Arbor MLS, they are 125 square feet smaller. (CX 557-A-040). The data therefore show
that there are systematic differences in the pool of houses that were sold on Realcomp and Ann
Arbor. (CX 557-A-040).

These systematic differences explain why the statistical results show that the sale prices

are greater for the 100 or so Exclusive Agency homes listed on the Realcomp MLS. (CX 557-A-

040). Newer homes and bigger homes typically have higher sales prices and they may differ in
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terms of other characteristics for which Dr. Eisenstadt does not control, such as being newly
renovated or possessing curb appeal. (CX 557-A-040). If there are housing characteristics that
systematically differ between Realcomp and Ann Arbor that are not controlled for in Dr.
Eisenstadt’s statistical model, the effect of these characteristics will show up in the regression
analysis as an effect of the Realcomp restrictions, but it would be incorrect to interpret the results
in this way. (CX 557-A-040).

In fact, Dr. Eisenstadt admitted that home sellers who believe that their homes will sell
easily would be more likely to use Exclusive Agency listings. (Eisenstadt, Tr. 1557-1558). He
also admitted that there are unobservable characteristics that could make it more likely that a
seller use an Exclusive Agency listing. (Eisenstadt, Tr. 1557). For instance, a seller whose home
has greater “curb appeal” may be more likely to use an Exclusive Agency listing. (Eisenstadt, Tr.
1557-1558). He did not control for such factors. (CX 557-A-040).

Dr. Eisenstadt thus did not control for a number of factors that can affect the sales price of
a home and how quickly it sells. For instance, he did not control for such factors as whether the
home has a remodeled kitchen, a remodeled bathroom, or was recently painted. (Eisenstadt, Tr.
1558-1559).

An alternative interpretation better fits the statistical results. (CX 557-A-040). Because
the Realcomp Policies reduce the exposure of Exclusive Agency listings, it would make
economic sense to use Exclusive Agency listings on the Realcomp MLS only if the expected
savings in brokerage costs are sufficiently large to compensate for the competitive disadvantage
created by the Realcomp restrictions. (CX 557-A-040-041). Because the brokerage cost savings
are proportional to the price of the home, this implies that it is more likely to make eqonomic
sense to use Exclusive Agency listings for higher priced homes on the Realcomp MLS. (CX 557-

A-041). In contrast, in the absence of restrictions that reduce the marketability of Exclusive
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Agency listings on the Ann Arbor MLS, one would not expect the propensity to use Exclusive
Agency listings to favor primarily higher-priced homes. (CX 557-A-041).

This is why Dr. Eisenstadt’s statistical results show that houses using Exclusive Agency
listings have sale prices that are higher, relative to Exclusive Right to Sell-listed homes, on the
Realcomp MLS compared to the Ann Arbor MLS. (CX 557-A-041). Since there is no restriction
on Exclusive Right to Sell listings on Realcomp, there is no bias \toward listing only higher-priced
houses using them. (CX 557-A-041). In addition, the presence of restrictions for Exclusive
Agency listings on Realcomp makes these listings economically less viable as a marketing
method for lower-priced homes and induces home sellers of lower-priced homes who would have
used Exclusive Agency lisﬁngs but-for the restrictions to use Exclusive Right to Sell listings.

(CX 557-A-041). Both consequences of the Realcomp restrictions — the absence of a bias toward
higher-priced homes for Exclusive Right to Sell listings and substitution of Exclusive Right to
Sell listings for Exclusive Agency listings by sellers of lower-priced homes — imply that the sale
prices for homes using Exclusive Agency listings on Realcomp will be greater on average than
the sale prices for Exclusive Right to Sell listings on Realcomp. (CX 557-A-041).

In sum, the data suggest that Dr. Eisenstadt’s regression is not capturing the effect of
listing type on sales price, but rather, the effect of sales price on the propensity to use a Exclusive
Agency listing. (CX 557-A-041). The result that, in the Realcdmp MLS, Exclusive Agency
listed homes tend to be more expensive homes than Exclusive Right to Sell listed homes, whereas
in the Ann Arbor MLS they tend to be similar to the average Exclusive Right to Sell listed homes,
supports the conclusion that the Realcomp restrictions have anticompetitively restricted the use of
Exclusive Agency listings. (CX 557-A-041-042). In particular, the result suggests that
Realcomp’s Website Policy and Search Function Policy have restricted the use of Exclusive

Agency listings by sellers of lower-priced homes. (CX 557-A-042).
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In short, Dr. Eisenstadt’s theory that cooperating brokers have increased incentives to
show Exclusive Agency listings because of the Realcomp Website Policy, which in turn causes
the sales price of these homes to increase, is not supported by the evidence. Moreover, given Dr.
Eisenstadt’s position that the Realcomp Policies have not had an effect on the use of Exclusive
Agency listings, it “requires incredibly complicated intellectual acrobatics to, on the one hand,
argue that Realcomp’s restrictions have no effect and then, on the other hand, argue that the same
restrictions have an enormous effect on the sale price of homes.” (CX 560-015).

Thus, even if the results of the regression were correct, they do not show that Realcomp’s

Policies benefitted consumers.

237. The estimated magnitude of the difference (approximately 14%) was far greater
than any increased brokerage costs for home sellers, even if one assumed that sellers of EA
properties in Realcomp's service area always paid the traditional three percent selling
commissions to agents. (Eisenstadt, Tr. 1446; CX 133-045 - CX 133-047, §67-68).

Response to Finding No. 237:
The proposed finding is misleading, incomplete, and not supported by the evidence. Dr.

Eisenstadt’s sales price regression is fundamentally flawed and untrustworthy. (CCRF 9 235-
236). The finding seeks to imply that home sellers using Exclusive Agency listings in Realcomp
benefitted from the Realcomp Policies. As discussed above, this implication is false, misleading,

and contrary to the evidence. (CCRF Y 235-236).

b) The Same Result Was Observed In a Comparison of Home Sale
Prices in the Realcomp Service Area Versus Dr. Williams'
Control MSAs.

238. In his May 31, 2007 Supplemental Expert Report (CX 458) Dr. Eisenstadt
described the results of a further direct test of the potential anticompetitive effect of the Realcomp
Policies on sellers who use EA contracts. This analysis, in terms of methodology, was highly
similar to the sales price analysis in Dr. Eisenstadt's April report. (CX 458-Page 20 - CX 458-
Page 21, 9931-32). Dr. Eisenstadt compared the sale prices of EA properties listed and sold in
Realcomp to those listed and sold in the five of the control MSAs used by Dr. Williams. (CX
458-Page 21 - CX 458-Page22, 133). (These MSAs also used EA contracts - one did not provide
sales price data.)
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Response to Finding No. 238:
The proposed finding is misleading, incomplete, and not supported by the evidence. The

methodology used by Dr. Eisenstadt for this sales price regression is flawed for the same reasons
that his sales price regression using the Ann Arbor MLS data from Washtenaw county. (CX 560-
015; CCRF Y1 235-236). When he did his sales price regression using these five other MLSs, Dr.
Eisenstadt excluded all of the listings in Detroit from the Realcomp MLS data. (Eisenstadt, Tr.
1550). He did not exclude any cities in any of the other MLSs. (Eisenstadt, Tr. 1550-1551).
This raises the same issue as witﬁ Dr. Eisenstadt’s regression using Ann Arbor — the regression is
not comparing the Realcomp MLS to the other MLSs; it is comparing only part of the Realcomp
MLS to these other MLSs in their entirety. (D. Williams, Tr. 1658). Moreover, the other flaws
with Dr. Eisenstadt’s methodology also apply here. (CX 560-015; CCRF {4 235-236).

239. Dr. Eisenstadt's analysis showed that, after accounting for home characteristics,
locational effects, and differences in the sale prices of ERTS properties, the Realcomp Policies
did not depress the expected sale prices that home sellers using EA contracts received for their
residential properties. Instead, on average, residential sellers in Realcomp's service area using EA

contracts realized approximately six percent higher sale prices for their homes than sellers in the
Control MSAs that used EA contracts. (CX 458-Page 22 - CX 458-Page 23, 435).

Response to Finding No. 239:
The proposed finding is misleading, incomplete, and not supported by the evidence. Dr.

Eisenstadt’s sales price regression using these MLSs suffers from the same flaws with his
regression using selected portions of the Ann Arbor MLS data. (CX 560-015; CCRF q § 235-
236).

240. Dr. Eisenstadt went on to estimate whether the beneficial effect of higher sales
prices for EA-listed properties predicted by his analysis would be offset by higher brokerage fees
caused by an artificial substitution of ERTS contracts for EA contracts. For purpose of this
estimate, Dr. Eisenstadt assumed (contrary to the results of his probit regression analyses, which
showed no statistically significant effect of the Realcomp Policies on the prevalence of EA
contracts) that the Realcomp Policies reduced the share of EA listings on the Realcomp MLS over
the relevant time period by one percentage point. He further assumed, conservatively, that every
affected home seller would choose an ERTS listing, instead of selling the property without a
listing broker (i.e., FSBO), and that all affected sellers would be required to pay a three percent
commission to a cooperating broker. He further assumed that the Realcomp Policies had no
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offsetting benefits to home buyers, which is contrary to the evidence discussed in §{244-245
below. (CX 458-Page 23, 936).

Response to Finding No. 240: ,
The proposed finding is misleading, incomplete, and not supported by the evidence. (See

CCRF q 241).

241. Dr. Eisenstadt demonstrated that, under the foregoing assumptions, the aggregate
increased brokerage fees would be approximately $280,000, which would be more than offset by
the expected higher home sale prices realized by EA sellers in the same area, which Dr.
Eisenstadt estimated to be approximately $1,700,000. (Eisenstadt, Tr. 1454-1458; CX 458-Page
23 - CX 458-Page 25, 137-39).

Response to Finding No. 241:
The proposed finding is misleading, incomplete, and not supported by the evidence. Dr.

Eisenstadt’s calculation of the increased brokerage fees is both incorrect and substantially
understates the harm to consumers caused by Realcomp’s Website Policy and Search Function
Policy. First, Dr. Eisenstadt’s calculation is flawed because his assumption of the impact on the
share of Exclusive Agency listings is not supported by the evidence. In his attempt to quantify
the impact of the Realcomp Policies on consumers, Dr. Eisenstadt assﬁmed that the Realcomp
Policies reduced the share of Exclusive Agency listings by only one percentage point.
(Eisenstadt, Tr. 1449-1450). The weight of the evidence shows, however, that Realcomp’s
Policies reduced the share of Exclusive Agency listings by much more than a mere one
percentage point. (CCPF 4 1069-1113).

Second, even assuming only a one percentage point decline, Dr. Eisenstadt’s calculation
of the harm to sellers who switch to Exclusive Right to Sell listings misses the fundamental
difference between the two listings types — that sellers with Exclusive Agency listings may avoid
paying a cooperating broker commission if no cooperating broker is involved. (CCPF {1183-187;
see also CX 133-033 (Eisenstadt Expert Report stating, “In contrast [to an Exclusive Agency
contract], a seller with an ERTS contract pays a selling agent’s commission whether or not the

buyer is represented by a selling agent.”); Joint Glossary at 3 (“selling broker” is type of
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coopérating broker)). In calculating the impact on consumers who would have preferred to
purchase Exclusive Agency listing but because of the Realcomp Policies switched to Exclusive
Right to Sell listings, assumed that these consumers each paid only $200 more for a “flat fee
ERTS listing.” (Eisenstadt, Tr. 1451, 1499). Dr. Eisenstadt, however, failed to account for the
fact that sellers using Exclusive Agency listings — unlike those using Exclusive Right to Sell
listings ~ do not have to pay the offer of compensation if no cooperating broker is involved.
(CCPF 1 183-187; CX 560-015). As Realcomp admits, these sellers can “avoid paying a
cooperating brokers commission.” (Realcomp Post-Trial Brief at 6, 44).

According to Dr. Eisenstadt’s own report, brokers offering these “flat fee ERTS listings”
include Greater Michigan Realty and Michiganlisting.com. (CX 133-030 (footnote 84);
Eisenstadt, Tr. 1515). Ms. Moody testified at trial that under the Greater Michigan Realty
Exclusive Right to Sell listings, if there is no cooperating broker involved, the seller must pay the
offer of compensation to Grgater Michigan Realty. (D. Moody, Tr. 489-490; CCPF 91184, 203).
Mr. Mincy similarly testified that under the Exclusive Right to Sell listings at
Michiganlisting.com, if there is no cooperating broker involve, the seller must still pay the offer
of compensation to Michiganlistings.com. (Mincy, Tr. 371, 373-374). When giving his
testimony at trial, however, Dr. Eisenstadt was not aware of this testimony. (Eisenstadt, Tr. 1515-
1517).

Dr. Eisenstadt admitted that sellers using Exclusive Agency listings are able to avoid
paying the offer of compensation in about 25% of transactions. (Eisenstadt, Tr. 1517-1518; see
also CCPF § 1155). He also'accepted that for over 90% of Exclusive Agency listings the offer of
compensation is 3%. (Eisenstadt, Tr. 1519). Thus, under cross-examination at trial, Dr.
Eisenstadt calculated (using all his other assumptions) that if the 1% of sellers that he claimed

switched to Exclusive Right to Sell listing because of the Realcomp Policies switched to listings
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with brokers like Greater Michigan Realty, these sellers would end up paying approximately
$1.08 million more per year in commissions. . (Eisenstadt, Tr. 1517-1521).

Moreovér, if Realcomp’s Policies caused a mere 0.5% of sellers to switch to using full-
service brokers, under cross-examination at trial Dr. Eisenstadt calculated (using all his other
assumptions) the impact on these sellers to be approximately $2.2 million per year. (Eisenstadt,
Tr. 1500-1511).

Further, Dr. Eisenstadt did not account for those home sellers who could not sell their
homes because of limited exposure for Exclusive Agency listings; his calculation of “benefits”
only accounts for homes that sold. The evidence consistently shows that Realcomp Policies have
limited the selling activity of homes listed under Exclusive Agency contract. (CCPF 99 1037,
1049, 1055). For instance, Denise Moody testified that Greater Michigan Realty Exclusive
Agency listings in other MLSs are more successful in terms of sales than those in the Realcomp
MLS. (CCPF ¥ 1037). On the other hand, cﬁstomers in the Realcomp MLS are more likely to
cancel their listing because their home has not sold. (CCPF § 1079). Similarly, Jeffrey Kermath
of Amerisell testified that a large percentagé of his Exclusive Agency customers will later
upgrade to Exclusive Right to Sell listings and obtain more activity. (CCPF 1 1055).

Third, Dr. Eisenstadt’s calculation fails to account for several other consumer harms
caused by Realcomp’s Policies. These harms are caused to buyers, sellers who switch to selling
without a broker, and sellers who continue to use Exclusive Right to Sell listings.

Realcomp’s Policies cause harm to certain buyers. Dr. Eisenstadt admi&ed that certain
buyers “would prefer to purchase non-ERTS homes” and “as a result of the two restrictions [(the
Realcomp Policies)], instead they purchase an ERTS property because the non-ERTS properties
are somewhat less visible to them through advertising.” (Eisenstadt, Tr. 1396-1397). In other

words, these buyers “wind up purchasing less preferred properties.” (Eisenstadt, Tr. 1396, 1456).
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But Dr. Eisenstadt admitted that he did not quantify the effect in dollar terms. (Eisenstadt, Tr.
1456-1457).

Dr. Eisenstadt also admitted that the Realcomp Policies caused some consumers to switch
to for-sale-by-owner listings. (Eisenstadt, Tr. 1459). He admitted that this switch could affect
the sale price of the sellers’ homes. (Eisenstadt, Tr. 1459). But Dr. Eisenstadt did not measure
this effect on consumers. (Eisenstadt, Tr. 1459, 1486).

Moreover, Dr. Eisenstadt further admitted that the Realcomp Policies limited consumer
choice. (See also CCPF §71200-1206). According to his own testimony, some sellers who would
have preferred to use Exclusive Agency listings instead sell by For Sale by Owner. (Eisenstadt,
Tr. 1487-1488). He also admitted that because of the Realcomp Policies, some sellers who would
have used Exclusive Agency chose instead to purchase Exclusive Right to Sell listings, which are
more expensive. (Eisenst#dt, Tr. 1488-1489). In other words, because of Realcomp’s Policies,
consumers were forced to purchase services that they did not want or need. (CCPF 991228-
1233). Lastly, Dr. Eisenstadt admitted that the Realcomp Policies may cause home sellers who
use Exclusive Right to Sell listings to pay higher brokerage fees. As he admitted, “These sellers
would be adversely affected by Realcomp’s restrictions if those practices have the effect of
inflating or maintaining listing fees above the competitive level.” (Eisenstadt, Tr. 1490). He also
admitted that price pressure from discount brokers could drive down traditional listing broker
comJnjssions. (Eisenstadt, Tr. 1497-1498). Dr. Eisenstadt, however, did not do any analysis to
quantify this effect. (Eisenstadt, Tr. 1489-1490). In fact, the weight of the evidence shows that
Realcomp’s Policies likely protect and maintain higher broker fees and reduced the output of

broker services. (CCPF 111207-1227, 1234-1243).
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10.  Complaint Counsel's Expert Misunderstood, and Therefore Did Not
Refute, the Free Rider Issue.

242. Dr. Williams claimed that there is no free-riding problem that justifies the
Realcomp Policies. (Williams, Tr. 1639-1654). He testified that an EA listing agent does not
“free-ride” because he/she participates in the transaction and is paid. (Williams, Tr. 1642-1643).
He further testified that cooperating agents do not free ride because (1) they benefit by having the
opportunity to participate in the transaction; (2) most brokers are both cooperating and listing
brokers; and (3) 80 percent of the time a cooperating broker participates in a non-ERTS
transaction. (Williams, Tr. 1639-1654).

Response to Finding No. 242:
The proposed finding is misleading and misstates the testimony. Dr. Williams did testify

that there is no free ﬁding problem. (D. Williams, Tr. 1639-1656; CCPF 191256-1265). His
opinions and reasoning are set forth in his testimony and in his expert reports. (CX 498-A-049-
055; CX 557-042-049).

Dr. Williams’ testimony, however, is not that “an EA listing agent does not ‘free ride,””
but that “there’s no free riding on the listing broker’s services.” (D. Williams, Tr. 1642). In other
words, Dr. Williams testified that the seller using an Exclusive Agency listing is not free riding
on the listing broker. (D. Williams, Tr. 1642; CX 498-A-O$1; CCPF 1258). Free riding occurs
when a customer partakes of the services of one seller and then makes a purchase from another
seller. (D. Williams, Tr. 1639). The seller is not free nding on any services of the listing broker
because the home seller pays the iisting broker for those services. (D. Williams, Tr. 1642; CX
498-A-051; CCPF 1258)

Nor did Dr. Williams testify that “cooperating agents do not free ride.” Rather, Dr.
Williams testified that home sellers using Exclusive Agelicy listings do not free ride on
cooperating brokers. (D. Williams, Tr. 1643-1652; CCPF {1259-1263). As Dr. Williams stated,
“the fact that a commussion is not paid to the cooperating broker does not constitute a free-rider

problem by either the home buyer or the home seller.” (CX 498-052). The reason is simple.

Home sellers using Exclusive Agency listings are not using any of the services of a cooperating
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broker unless the cooperating broker procures a buyer, in which case the seller pays for that
service through the offer of compensation. (CCPF 41262; D. Williams, Tr. 1098; see also CCPF
9 173). Nor are cooperating brokers somehow “‘subsidizing” these listings. (CCPF J1263; CCRF
99 186-192). |

Dr. Williams also established that home sellers using Exclusive Agency liétings do not
free ride on the services of the Realcomp MLS. (CCPF 91264; D. Williams, Tr. 1652-1656).
Realcomp is compensated for its sérvices by member fees, including the listing broker

representing the home seller. (CCPF 7 1264).

243. Dr. Williams therefore opined that any benefit from the Realcomp Policies inures
to cooperating brokers, not consumers. (Williams, Tr. 1221-1224, 1655-1656). He further stated
that, even if a free-rider problem exists, the Realcomp Policies do not eliminate the problem
because a cooperating broker who belongs to an MLS other than Realcomp (e.g., MiRealSource)
can find out about a property on a public website and represent a (successful) buyer for the
property. He also noted that Realcomp participates in data sharing arrangements with other
MLS's that permit brokers who are not Realcomp members to present Realcomp-listed properties.
(Williams, Tr. 1644-1645). Therefore, in Dr. Williams' view, the access restrictions do not assure
that a Realcomp cooperating broker will participate in a given transaction. (Williams, Tr. 1224-
1225, 1645-1647).

Response to Finding No. 243:
The proposed finding is misleading and misstates the testimony. Dr. Williams did

establish that the Realcomp Policies benefit only Realcomp brokers, not consumers. (D.
Williams, Tr. 1654-1655; CCPF q1265). This is consistent with Dr. Eisenstadt, who admitted that
the purpose of Realcomp’s Website Policy is merely to “protect members of Realcomp.”
(Eisenstadt, Tr. 1588). |

But Dr. Williams did not testify that “even if a free-rider problems exists, the Realcomp
policies do not eliminate the problem.” Rather, Dr. Williams demonstrated that Realcomp’s
supposed justification is pretextual because the same supposed problems exist with Exclusive
Right to Sell listings. (D. Williams, Tr. 1643-1652; CX 557-A-054-055; CCPF §1259). Under

Realcomp’s Website Policy, Exclusive Right to Sell listings are placed by Realcomp on public
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websites, exposing the listing to unrepresented buyers and buyer represented by brokers who are
not members of Realcomp. (CCPF §1259). Thus, under Realcomp’s logic, Realcomp
cooperating brokers are “subsidizing” the advertising of these listings, facilitating transactions
that do not involve Realcomp cooperating brokers. (CCPF 1259; CX 557-A-054-055). But the
only difference between an Exclusive Agency and Exclusive Right to Sell listing in this situation
is that under an Exclusive Agency listing, the seller will not have to pay the cooperating broker
commission if no cooperating broker services are rendered. (CCPF 91259; CX 557-A-054-055).
Thus, Realcomp’s own actions, which fly in the face of its purported justification, demonstrate
that its supposed justification is pretextual and does not benefit consumers. (CCPF 91259).
Forcing home sellers to pay for cooperating broker services when none are rendered is not
procompetitive. (CX 557-A-048-049).

244. Dr. Williams' assertion that the Realcomp Policies benefit only cooperating
brokers, and do not benefit consumers, is incorrect. Dr. Eisenstadt explained that the Realcomp
Policies benefit those home buyers who wish to work with a cooperating broker to purchase an

EA property by enhancing the incentives of these brokers to show and promote EA properties to
their buyer-clients. (CX 133- Pages 31-34, 946-49; Eisenstadt, Tr. 1398).

Response to Finding No. 244:
The proposed finding is contrary to the weight of the evidence. The evidence shows that

Realcomp’s Policies harm consumers in a number of ways. (CCPF 41123-1243). Further, Dr.
Eisenstadt’s theory that the Website Policy (not the Search Function Policy) enhances the
incentives of brokers to show Exclusive Agency listings is not supported by the evidence. (CCRF
99 183, 236).

245. Dr. Williams fails to recognize that Realcomp's data-sharing arrangements are
reciprocal, so that Realcomp brokers get the same benefit that they give to brokers in other MLSs

by participating in data sharing. (Kage, Tr. 914).

Response to Finding No. 245:
The proposed finding is irrelevant and misleading. Dr. Williams demonstrated that

Realcomp’s data-sharing arrangements are contrary to Realcomp’s purported justification for its
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Website Policy. (CCPF § 1254; D. Williams, Tr. 1225-1227). That the data-sharing is reciprocal
does not change this fact. Moreover, it is misleading for Realcomp to imply that the “reciprocal”
nature of data-sharing benefits all “Realcomp brokers” in the same fashion. In actuality, data-
sharing benefits listing brokers in Realcomp by providing more exposure of their listings to
cooperating brokers in other MLSs, and it benefits cooperating brokers in Realcomp who
represent buyers seeking to purchase properties located in other MLSs. (CX 27-002) (Realcomp
data-sharing agreements provide member brokers with “more data and more opportunities to
market your listings™). Thus, data-sharing allows cooperating brokers outside of Realcomp to
earn commissions on Realcomp listings, and cooperating brokers within Realcomp to earn
commissions on listings in other MLSs. The latter benefit has nothing to do with the alleged
procompeﬁtive justifications offered by Realcomp for the Website Policy. More importantly, the
former bengﬁt is flatly inconsistent with the asserted justification, because it increases the
likelihood that non-member cooperating brokers will earn commissions from sales of Realcomp
members’ listings. (D. Williams, Tr. 1223; CX 271 (data-sharing results in “an increased number
of Realcomp listings being searched” by non-members); CX 274-001 (same, with map showing
seven partner MLSs whose brokers can now earn commissions on Realcomp listings through
data-sharing agreements)).

11.  The Realcomp Policies Create Additional Efficiencies.

246. Dr. Eisenstadt explained that an important characteristic of an MLS relevant to
efficiency is the fact that an MLS is a “platform™ that serves a “two-sided” market, similar to
newspapers, credit card systems, and shopping malls. These "platforms" connect (i.e., bring
together) two distinct groups of users (in this case, real estate listing brokers and cooperating
brokers). An important characteristic of a two-sided market is that demand for the platform
among users on one side increases as the number of participants on the other side increases. In the
case of an MLS, all else equal, listing agents will have a higher demand for an MLS platform that
also attracts more cooperating agents. (Eisenstadt, Tr. 1405).
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Response to Finding No. 246;
The proposed finding is incomplete. The evidence does show that the more cooperating

brokers, the more valuable is an MLS to listing brokers. (CCPF Y 721-722). It also shows that
the more listing brokers, and therefore the more listings, the more valuable is an MLS to

cooperating brokers. (CCPF 9§ 721-722).

247. The customers on one side of a platform are not necessarily equal to one another in
terms of creating indirect network effects for the customers on the other side of a platform.
(Eisenstadt, Tr. 1405). As Dr. Eisenstadt explained, an "anchor" department store in a shopping
mall may be charged a lower rental rate than a boutique in the same mall because the anchor store
can be expected to attract more customers to the mall. (Eisenstadt, Tr. 1406). In the case of an
MLS, different rules for promoting EA listings versus ERTS listings could be expected to
increase the participation of cooperating brokers. (Eisenstadt, Tr. 1407). This is because
cooperating brokers would be expected to place less value on the number of EA brokers (i.e.,
brokers with nontraditional business models) who belong to an MLS platform than on the number
of traditional, full-service brokers who belong, even if limited service and ERTS contracts each
offered cooperating brokers identical commission rates. This lower value stems from the fact that
EA contracts can impose higher transaction costs (e.g., scheduling on-site visits and completing
paper work at closings) on cooperating brokers who must deal directly with owners rather than
with listing brokers. (Eisenstadt, Tr. 1407). Additionally, as explained above, potential buyers
who view a property on a public website could be expected to be less likely to use a cooperating
agent when that property is offered under an EA contract. These factors support the conclusion
that cooperating agents would prefer a platform that favored ERTS listing contracts on the other
side than one that had only limited service contracts of equivalent number on the other side. The
Realcomp Policies promote this result and thereby the efficiency of the cooperative MLS
"platform."

Response to Finding No. 247:
The proposed finding is not supported by the ev1dence First, Dr. Eisenstadt’s theory fails

to account for the fact that most real estate brokers act as both listing and cooperating brokers.
(Eisenstadt, Tr. 1582-1583). Thus, his analogy to a shopping mall is inapt and misleading.
Unlike a shopping mall “platform” — which has stores on one side and shoppers on the other —a
member of an MLS will typically be on both sides of the “two sided platform” — acting a listing
broker for one client and a cooperating broker for another. (Sée, e.g., CX 43 (Hardy, Dep. at 28
(Century 21 Today (one of the largest brokers in Michigan) works for “buyers and sellers™)). The
testimony of Mr. Mincy, an experienced real estate professional in Southeastern Michigan, shows

how Dr. Eisenstadt’s theory doesn’t fit the facts of the real estate brokerage business. He
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explained how brokers often compete with one another to obtain new listings, but once a broker
secures a listing, he or she may potentially be in a cooperative relationship with those same or
other brokers who are now representing potential buyers. (CCPF § 207). Thus, listing brokers
and cooperating brokers are not two distinct groups. They operate as intermediaries between
home sellers and home buyers, and their roles may change depending on the situation. (CCPF
9 147).

Second, the finding misstates Dr. Eisenstadt’s testimony. He simply did not testify
cooperating brokers “place less value on the number of EA brokers” because of “higher
transaction costs.” (Eisenstadt, Tr. 1407). He just claimed, without explanation, that “ERTS
listings are more effective.” (Eisenstadt, Tr. 1407). Moreover, Dr. Eisenstadt’s theory rests on
the false assumption that limited service brokers contribute only “an equivalent number” of
Exclusive Agency listings to the platform. This directly contradicts information cited by
Realcomp in another proposed ﬁndiﬁg (See CCRF q 163 (noting that, on average, limited service
brokers have substantially more listings per agent than traditional full-service brokers)). It also
ignores the reality that limited service firms can provide unique opportunities for cooperating
brokers in Realcomp to earn commissions, which would not otherwise be available. (RX 25-003
(Greater Michigan Realty estimated that in 2004 it “[g]enerated $698,265 in gross commissions”
for cooperating brokers statewide); see also CCPF 9 1235-1239 (explaining how limited service

- firms bring home sellers into the market for brokerage services who would otherwise choose not
to purchase any such services)).

Third, Dr. Eisenstadt admitted that more listings attract more cooperating brokers. (CCPF
| 722). In his own report he claimed to show that “EA brokers” bring more listings than full
service brokers. (CX 133-067). Thus, under Dr. Eisenstadt’s own reasoning, “EA brokers”

should be more attractive to an MLS.
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Fourth, discriminating against Exclusive Agency listings is not equivalent to charging
them more rent. Dr. Eisenstadt admitted that there is no additional marginal cost for the MLS to
put an Exclusive Agency listing in the feed out to the Approved Websites. (Eisenstadt, Tr. 1583-
1584). Thué, as Dr. Williams explained, Realcomp’s Policies do not adjust the allocation of costs
between different users to “balance” the platform. (CX 557-A-053). Moreover, even if
Realcomp wanted to achieve such a result, it could have done so through a less restrictive
alternative — charging a per listing fee. (CX 557-A-053-54).

Fifth, there is no evidence to support the contention that “potential buyers who view a
property on a public website could be expected to be less likely to use a cooperating agent.” The
evidence is to the contrary: studies show that buyers who search on the internet are more likely to
use a cooperating broker. (CCPF 4 575-579). Dr. Eisenstadt never addressed this fact, and
proceeded to theorize based on his invalid assumption concerning buyer behavior.

248. The Realcomp Policies also promote efficiency by reducing the bidding
disadvantage for buyers who are represented by a cooperating broker. (Eisenstadt, Tr. 1403).
Buyers who use cooperating brokers are disadvantaged relative to buyers who do not use a
cooperating broker when both bid for properties listed under EA contracts. (Eisenstadt, Tr. 1403).
Because the seller must pay a commission when a buyer uses a cooperating broker, the rational
seller will subtract the value of that commission when comparing offers made by prospective
buyers who use cooperating brokers against offers from buyers who are unrepresented.
(Eisenstadt, Tr. 1403). The Realcomp Policies, by not promoting EA properties to the same

extent as ERTS properties, increase the probability that the client of a Realcomp member who is
acting as a cooperating broker will make a successful offer for that property.

Response to Finding No. 248:
The proposed finding is not supported by the evidence. As explained above, the evidence

shows that the Policies have nothing to do with any “bidding advantage.” (CCRF ¥ 188).
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