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1. For a Consummated Merger Where Pricing Data
Exists, the Emphasis Is on Analysis of the Pricing
Data, Not on Elzinga-Hogarty Type Analysis

2. Application of the SSNIP Test to Identify Smallest
Relevant Product and Geographic Markets

Product Market: In-Patient Hospital Services (Except
Quaternary) Sold to Health Plans

1. Documents and Testimony Support the Conclusion
That Inpatient Hospital Services (Except Quaternary)
Sold to Health Plans Is a Relevant Product Market

2. Application of the SSNIP Test Supports the
Conclusion That Inpatient Hospital Services
(Except Quaternary) Sold to Health Plans Is a

Relevant Product Market
3. Quaternary Services Are Not in the Product Market

4. Outpatient Services Are Not a Substitute for
Inpatient Services

Geographic Market: Triangle Formed by Evanston,
Glenbrook and Highland Park.

1. General Definition of the Triangle Area

2. SSNIP Test Supports the Conclusion That the
Triangle Is a Relevant Geographic Market

3 Patient Flow Analysis and the Elzinga-Hogarty
Test Are Inappropriate Tools for Defining
Geographic Markets for General, Inpatient Acute
Care Hospital Services

4, Evidence from Dr. Haas-Wilson Regarding the
Triangle Geographic Market

5. Consistent Evidence from Current and Former
ENH Executives
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3. Dr. Noether’s Rate Comparisons Cannot Be Taken

AL FaCe ValUe......cooiiiiree et s sa s e snenes 779

E. Respondent’s Experts’ Comparisons to Dr. Noether’s

Control Groups Are Biased and Inappropriate................cccooceinrennnnne. 780
1. Dr. Noether Began with an Arbitrary Group of 20

HOSPILALS........cceeeeeeeeeceeeece ettt ee s e ste e s s se s ensereesanennesnenes 783
2. Dr. Noether’s Division of Her Hospitals into an

Academic Hospital Group and a Community Hospital

Group Is ArbItrary..........oeeceeeoeeeeeeee et 788

-xxiii-



Dr. Noether Left Hospitals off of Her List of 20
Hospitals That Met the Criteria for Inclusion in
Her Academic Control Group If She Had Included
Them in Her Original List

Dr. Noether’s Criteria Excluded from Her Group
of “Academic” Hospitals Some Hospitals (on Her
List of 20 Hospitals) That Are Considered Major
Teaching Hospitals and That Had Lower
Post-Merger Prices Than Northwestern Memorial
Hospital, University of Chicago Hospital, Rush-
Presbyterian-St. Luke’s Medical Center, Loyola

University Medical Center, and ENH Itself..........................
a. Louis A. Weiss Hospital...........c.cccoovmnvmrcerinrecereene
b. St. Francis Hospital...........ccoooivnninrrecreneen e

Dr. Noether’s Criteria Excluded from Her Group

of “Academic” Hospitals Some Hospitals (on Her

List of 20 Hospitals) That Treated, on Average,

More Complex Cases Than ENH and That Had
Lower Post-Merger Prices Than Northwestern
Memorial Hospital, University of Chicago Hospital,
Rush-Presbyterian-St. Luke’s Medical Center, Loyola

University Medical Center, and ENH Itself..............................
a. Alexian Brothers Medical Center..................ccccceueveee.
b. Louis A. Weiss Hospital.............ccccccceinmvnniveiinnincinen
c. Northwest Community Hospital..............c.cccovcrcvenunacn.
d. Resurrection Medical Center

e. Rush North Shore Medical Center................coeneee........

f. St. Franeis Hospital...............ccccooociininrinnnnnrinonieneenene

Dr. Noether’s Criteria Excluded from Her Group
of “Academic” Hospitals Some Hospitals That Were
Included in Her 20 Hospital List and That Treated,
on Average, More Complex Cases Than Another
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Claims of Quality Improvements Limited to
Some Aspects of One of Three Hospitals in
ENH System

Respondent Failed to Prove That Quality
Changes Outweigh the Anticompetitive
Effects of the Merger and Even Failed to

Offer a Methodology for Making Such a
Comparison

Complaint Counsel Presented the Only Quantitative
Analysis of Quality, and the Results Prove That
Quality Did Not Improve in All of the Areas Where

Objective Data Was Available

a.

Dr. Romano Is Complaint Counsel’s Expert
Witness for Quality of Care Issues

Dr. Romano’s Analysis of Outcomes

6)) Dr. Romano Found No Discernible
Improvement in Quality of Care at
Highland Park After the Merger

(a) There Was No Improvement
in Heart Attack Care After the

(b) ENH’s Opening of a Cardiac
Surgery Program at Highland
Park Hospital May Have
Worsened the Quality of Cardiac
Surgery at ENH

(c) There Was No Improvement in
Interventional Cardiology at
Highland Park Hospital or at
ENH As a Whole After the Merger

(d) There Was No Improvement in
the Quality of Obstetrics and
Gynecology Care at Highland

-XXVvii-

.......................................................................

-----------------------------------------



@)
&)

Dr. Romano’s Analysis of Patient Satisfaction Data

)

©

®

Park Hospital or at ENH As a

Whole After the Merger.........................

There Was No Significant
Improvement in the Quality

of Nursing Services at Highland
Park Hospital or ENH After

the Merger.........ccoooeeoeeieeeceereeereereeeneen.

Highland Park Hospital Does
Not Perform As Well As
Academic Hospitals in Key

Outcome Measures..........cooeeverimmveeereennnns

The Validity of Dr. Romano’s Analysis

Experts in the Ficld of Quality
Measurement, As Well As ENH Itself,
Rely Principally on Outcome and

Process Measures

Dr. Romano’s Findings Based on

Data from Press-Ganey

(2)

(b)

©

Patient Satisfaction with
Nursing Services Declined at
Highland Park and Evanston

Hospitals After the Merger....................

There Was No Improvement
in Patient Satisfaction with
Cancer Care Services at
Highland Park Hospital After

the Merger...........coeceeeienenvenriencneeeenne

There Was No Improvement
in Patient Satisfaction with
Obstetrics and Gynecology
at Highland Park Hospital

After the Merger.......c.coeeveveevceecnnen,
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B.

(d) There Was No Improvement
In Patient Satisfaction at
Highland Park Hospital in

Other Areas After the Merger.........................

@) ENH Uses Press-Ganey Data to
Measure Patient Satisfaction.............cooeueeeeveeeveeenennens

e

Quality Changes Are Exaggerated.............cccoccooceevmneinricncecrinninnernsesnscrsensenns

1. Dr. Chassin’s Qualitative Analysis Was Inadequate.........................

VOLUME X

2. There Was No Significant Quality Improvement

at Highland Park Hospital Due to the Merger............................. 941

a. There Was No Significant Quality
Improvement in Nursing Services at.

Highland Park Hospital Due to the Merger...........................

b. There Was No Significant Quality
Improvement in Obstetrics and Gynecology

at Highland Park Hospital Due to the Merger........................ 957

c. There Was No Significant Improvement in
Highland Park Hospital’s Quality Assurance

Activities Due to the Merger.............cccovnienineniicrnicrincrenncnne.

d. There Was No Significant Improvement in
Highland Park Hespital’s Quality

Improvement Activities Due to the Merger............cccecvevuennen. 990

e. There Was No Significant Quality
Improvement in Laboratory Medicine and

Pathology Services Due to the Merger.............cc.coeveeneeennn.

f. There Was No Significant Quality
Improvement in Oncology at Highland Park
Hospital Due to the Merger..............cccoeevvireirrecrecreenrnecrenaes

g. There Was No Significant Quality
Improvement in Emergency Care at Highland
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Park Hospital Due to the Merger.............ccccveennennnnen.

h. There Was No Significant Quality
Improvement in Intensive Care at Highland

Park Hospital Due to the Merger...........ccccoccecvceinernacnn

i There Was No Significant Quality
Improvement in Pharmacy Services at

Highland Park Hospital Due to the Merger.................

J- There Was No Significant Quality
Improvement in Psychiatric Care at Highland

Park Hospital Due to the Merger...............ccccoevvvrennnne.

k. The Merger Did Not Significantly Improve
the Quality of Care at Highland Park Hospital
Because of the So-Called Clinical

“Rationalization”.............ceeeeeiiviiiieeieeniieiieerieniecenerereensees

L There Was No Significant Quality
Improvement at Highland Park Hospital

by Virtue of Academic Affiliation..............ccoeveeevneeen.

The Quality Changes Are Not Merger Specific Because
Highland Park, on Its Own Or with Others, Could Have
Achieved the Same Quality Changes

1. Highland Park Hospital Was Already a Good

Hospital Before the Merger.............ccccooiieeiecincnnncnneneceecninnes

VOLUME XI

a. Highland Park Hospital Offered Leading
Edge and Innovative Clinical Programs

Before the MErger.........c.oovevieeeieermvneiecieeneereneresnesseenns

b. Highland Park Hospital Continually Added
New Clinical Services and Made Improvements
Before the Merger

2. Highland Park Hospital Already Had Plans to

Implement Some of the Changes Before the Merger...............



Highland Park Hospital Had Decided to
Develop a Cardiac Surgery Program Before
the Merger

Highland Park Hospital Was Actively
Pursuing a Joint Cancer Care Program
with Other Hospitals, Including Evanston,
Before the Merger

Highland Park Hospital Was Already
Planning to Renovate and Expand Its

Emergency Department Before the Merger..............

Some of the Changes Were Part of a General

Nationwide Trend of Improvement

a.

Subsequent to the Merger, There Has Been
an Increase in the Use of Intensivists by
Hospitals

There Has Been An Increase in the Use of
Information Technology by Hospitals to

Improve the Quality of Care..............ccocoeemrrennrnnnnnnie.

Highland Park Could Have Continued to
Improve and Expand Other Clinical Services

Without the Merger

a.

Highland Park Hospital Could Have
Implemented the Changes in Its Obstetrics
and Gynecology Department Without the

Highland Park Hospital Could Have
Implemented the Changes in Its Quality
Assurance and Quality Improvement

Activities Without the Merger.............ccccooeccecruenencnen.

Highland Park Hospital Could Have
Improved Its Physical Plant Without the

Highland Park Hospital Could Have

....................................................................

........................................................

.......................................................................

...........................................................................



Implemented the Changes in Its Laboratory
Without the Merger..........cccoconvriiiiiiivniiiinrineneressseessennen. 1078
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Abbreviations of Terms Used in Respondent's Reply Findings of Fact

“AAMC” — Association of American Medical Colleges

“ACC” — Ambulatory Care Center

“ACOG” — American College of Obstetricians and Gynecologists
“ACS” — American College of Surgeons

“Advocate Lutheran General” — Advocate Lutheran General Hospital, which is
part of the Advocate system

“Advocate North Side” — Advocate North Side Health Network

“Aetna” — Aetna Inc., including Aetna Health Management, Aetna Health Plans

of Illinois, Aetna Health Plans of the Midwest and Aetna U.S. Healthcare of
Ilinois

“AHA” — American Heart Association

“AHRQ” — Agency for Healthcare Research and Quality

“AMI” — Acute Myocardial Infarction

“ASHP” — American Society of Health System Pharmacists

“Bain” — Bain & Company

“Balanced Budget Act” — Balanced Budget Act of 1997

“Blue Cross” — Blue Cross and Blue Shield of Illinois, including Blue Advantage,
Blue Choice, Blue Cross and Blue Shield Association, Health Care Service, HMO
Ilinois (HMOI), and Managed Care Network Preferred (MCNP).

“CABG” — Coronary Artery Bypass Grafting

“CCN” — the entity before First Health Group acquired CCN in August 2001, and
includes Affordable, CCN and Healthcare Compare

“CCOP” — Community Clinical Oncology Program
“CDSS” — Clinical Decision Support Systems

“CEO” — Chief Executive Officer
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20.

21

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

“Children’s Memorial” — Children’s Memorial Hospital
“CHRPP” — Chicago Hospital Risk Pooling Program

“Cigna” — Cigna Corporation, including CIGNA HealthCare of Illinois, and
CIGNA Healthplan of Illinois

“CML” — Consolidated Medical Labs
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Pursuant to the Court’s Order on Post Trial Briefs on April 6, 2005, and Rule 3.46 of the
Federal Trade Commission Rules of Practice (“Rules™), 16 C.F.R. § 3.46, Respondent Evanston
Northwestern Healthcare Corporation (“ENH”) hereby submits its Replies to Complaint

Counsel’s Proposed Findings of Fact.

L INTRODUCTION

1. Counts I and II of the Complaint allege that Evanston and Highland Park consummated a
merger in violation of Section 7 of the Clayton Act. Count I alleges the violation using a
structural analysis drawn from the Merger Guidelines,! but adapted to the facts of this
case in which Complaint Counsel challenges a merger that has already taken place and

for which pricing data is"available. Count II alleges the violation based on direct
evidence of competitive effects of the merger. (See CCFF 83).2

Response to Finding No. 1:

Respondent agrees with this proposed finding to the extent that Counts I and II allege
claims against Evanston Northwestern Healthcare (“ENH”)’. These allegations, however, have
no basis in fact or law. Indeed, Count II, to the extent is alleges that Complaint Counsel can
prove a violation of Section 7 based on direct effects alone, has no legal basis. (Resp.’s Pre-Trial
Brief at 9-13; Resp.’s Post-Trial Brief at 31-34; Resp.’s Reply Brief at Section L.D.1).

2. “Market power” is the ability of a firm to raise its prices above competitive levels. The

term “competitive levels” means a long-term analysis to determine the price that would
Just allow a firm to break-even or earn “zero economic profit.” (See CCFF 104).

Response to Finding No. 2:
Respondent agrees with the definition of market power. However, this proposed finding

confuses the definition of “competitive levels.” Competitive levels are simply a firm’s prices as

U S. Dept. of Justice & Federal Trade Commission, Horizontal Merger Guidelines (1992 rev’d 1997)
2 «CCFF” refers to Complaint Counsel’s Proposed Findings of Fact.

* Unless otherwise indicated, the term “Evanston Hospital,” when used in the past tense, refers to both Evanston
Hospital and Glenbrook Hospital before the Merger. The term “Evanston Hospital,” when used in the present tense,



compared to the average of several of its competitors. Competitive levels are the price levels
that prevail in a competitive marketplace with free and unfettered competition. Different
competitive prices might be measured for different firms. In cases where the marketplace
supports more than one price level, a representative price is simply the average of the
competitors’ prices. For instance, in this case, ENH’s competitive price level is the average price
of care at several of the major teaching hospital in the Chicago area. (Noether, Tr. 5992).

3. The direct evidence of anticompetitive effects of the merger includes evidence of ENH’s

post-merger price increases (both absolute price increases and price increases relative to
other hospitals in the Chicago area). (See, e.g., CCFF 373-745, 822-1337).

Response to Finding No. 3:

This proposed finding is incorrect and misleading to the extent it suggests that price

increases alone are sufficient to demonstrate direct evidence of anticompetitive effects of the

Merger. REDACTED
" (Baker, Tr. 4702, 4644, 4649-50, 4652-53, in

camera;, Haas-Wilson, Tr. 2677; Noether, Tr. 5904).

REDACTED

(Haas-Wilson, Tr. 2546-47, in camera).

REDACTED

(Haas-Wilson, Tr. 2828, in camera). To prove anticompetitive effects, Complaint Counsel

needed to show that there was not a benign reason for the price increase. (Haas-Wilson, Tr.

2677-78; Elzinga, Tr. 2404). REDACTED

refers to the current Evanston Hospital alone. The term “ENH” refers to the post-Merger entity (Evanston Hospital,
Glenbrook Hospital and Highland Park Hospital).
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REDACTED
i (Noether, Tr. 5989, 5991; Haas-Wilson, Tr.

2823-24, in camera). (Haas-

Wilson, Tr. 2834-35, in camera). REDACTED

REDACTED (Baker, Tr. 4621, in camera;
Noether, Tr. 5990).

Finally, another way for Complaint Counsel to show market power is by a price increase
and output reduction. However, the evidence in this case shows that output after the Merger
actually increased, rather than decreased. (Noether, Tr. 6217-18). Since Complaint Counsel was
not able to show anything other than a price increase, there is no evidence of anticompetitive
effects.

4. The direct evidence of anticompetitive effects of the metger includes party admissions.
(See CCFF 1346-1461. See also CCFF 1387, 1463-1508).

Response to Finding No. 4:
The proposed finding is incorrect. (RFF-Reply* 14 1346-1461, 1463-1508). Contrary to

Complaint Counsel’s assertions, testimony from ENH’s executives and ENH’s contemporaneous

business records are not evidence of market power or anticompetitive effects.

REDACTED

* “RFF-Reply” refers to Respondent’s Replies to Complaint Counsel’s Proposed Findings of Fact.
3



REDACTED (Noether, Tr. 6107-08, in camera; CX 7,CX 8,CX 9, CX 10). The “Merger
integration” process involved a vast number of activities that included the analysis of HPH’s
managed care organization (“MCO”) rates and renegotiation with MCOs as part of the need to
operate under a single contract for the combined post-Merger entity. (Hillebrand, Tr. 1839-40;
Chan, Tr. 659-60, 712, 714, 739). As explained by ENH’s Chief Operating Officer (“CO0™),
Jeffrey Hillebrand, ENH achieved the price increases noted in these documents precisely
because, coincident with the Merger, ENH realized it was not being fairly compensated by many
‘MCOs for its clinical services. (Hillebrand, Tr. 2026).

5. The area adjacent to or contiguous to the three hospital campuses that make up ENH,

Evanston Hospital, Highland Park Hospital and Glenbrook Hospital, has been termed a
“triangle.” (See CCFF 54).

Response to Finding No. 5:

This proposed finding is false. The term “triangle” was invented by Complaint Counsel,

¥

was used only by witnesses Complaint Counsel prepared to testify and, above all, does not
appear in any of the relevant, contemporaneous documents. In short, the only party that has
“termed” this area a “triangle” is Complaint Counsel itself. (RFF-Reply { 54).

6. The North Shore triangle includes the area inside the three points of the hospitals. There

are only three hospitals in the triangle - Evanston, Glenbrook, and Highland Park. This

constitutes a large geographic area with no hospital other than Evanston, Glenbrook and
Highland Park. (See CCFF 55).

Response to Finding No. 6:
This proposed finding is misleading. It attempts to downplay the highly competitive

environment in which the three ENH hospitals exist. (RFF’ 44 383-507; RF F-Reply 91 5, 55).

REDACTED (See CCFF 51, in camera).

5 "RFF" refers to Respondents Proposed Findings of Fact
4



Response to Finding No. 7:

This proposed finding is misleading because it relies far too heavily on the testimony of
MCO witnesses who have little knowledge of the Northem suburbs of the Chicago, Illinois
metropolitan area where ENH is located (“North Shore”). Moreover, this testimony is based on
pure speculation and hearsay given that none of these “executives” testified at trial or, for that
matter, were even identified at trial. Accordingly, this proposed finding should be disregarded.
(RFF-Reply 99 50-51).

8. The merger of Evanston and Highland Park was seen as an opportunity for the hospitals
to “join forces and grow together rather than compete with each other.” (See CCFF 71).

Response to Finding No. 8:

This proposed finding is inaccurate and misleading. HPH hardly posed a competitive
threat to Evanston Hospital, and the two were certainly not each other’s closest substitutes. (RFF
99 480-481, 538-559; RFF-Reply 19 47, 48, 57, 58, 61).

Further, the above-cited passage from CX 2 does not refer to hospital services but, rather,
to physicians and medical offices. (RFF-Reply Y 1351, 1357, 1360, 1588). The fact that the
referenced statement was made at an HPH Medical Executive Committee meeting confirms that
it did not relate to hospital services. (CX 2 at 1; RFF-Reply 9 1360, 1588).

9. Health plans typically do not contract with all the hospitals in a given geographic area.
They engage in selective contracting. Selective contracting is the process by which health plans
choose to contract with some, but not all, of the acute care hospitals in a geographic area. The
health plan seeks to contract with a sufficient number of hospitals to form an attractive network
to offer its potential buyers. At the same time the health plan seeks to contract with fewer than
all the hospitals in an area in the hope that the hospitals with which it contracts will offer lower
prices, permitting the health plan to keep the premiums or the price at which it sells its products
low. (See CCFF 195-283).

Response to Finding No. 9:
This proposed finding is misleading and incorrect to the extent that it suggests that MCOs

use selective contracting in the Chicago area in choosing which hospitals to include in their

5



respective networks. (RFF-Reply 9 195-283). There has never been much selective contracting

in the Chicago area. (Noether, Tr. 5981). An analysis of the size of various MCO networks in

the Chicago area shows that all MCO networks are very large and fairly inclusive, indicating that

MCOs contract with the vast majority of hospitals in the Chicago area. (Noether, Tr. 5982

(describing DX 7045); RFF §991). Further, in the Chicago area, HMO and PPO networks are

about the same size. (Noether, Tr. 5982). Traditionally, in a market where there is selective

contracting, HMO networks would be smaller than PPO networks. (Noether, Tr. 5982; RFF

992).

10.  Through the process of selective contracting, the health plan seeks to negotiate a lower
price with the hospital while the hospital seeks to negotiate for a higher price. A bargain
is struck between the two price objectives. The health plan will only include those
hospitals in its provider network with which there is this sort of bargain over price. The

ability of the health plan to exclude a hospital from its network is a powerful tool and
defines each side’s bargaining position. (See CCFF 196-197, 200).

Response to Finding No. 10:

This proposed finding is misleading and incorrect because there has never been much
selective contracting in the Chicago area. The facts presented at trial prove that MCOs aspire to
include almost every hospital system in their networks and are disinclined to exclude a hospital
at the end of negotiations. Patients demand broad provider networks and are averse to limited
networks or utilization restrictions. (RFF § 58). Therefore, the threat of excluding a hospital
from its network is not a powerful tool that defines bargaining positions in the Chicago area.
(RFF-Reply 91 9, 195-197, 200).

11.  Before the merger, if Evanston went into a negotiation with a health plan and asked for
what the health plan thought was an extremely high, unreasonable price, that health plan
could choose to include Highland Park and other hospitals in the provider network while
excluding Evanston Hospital. (See CCFF 256). Pre-merger, if it was Highland Park that

requested unreasonably high rates, the health plan could have turned instead to Evanston
and other hospitals. (See CCFF 263).



Response to Finding No. 11:

This proposed finding is based only on speculation. (RFF-Reply Y256, 263).
Complaint Counsel did not provide any testimony or evidence from the MCOs suggesting that
they excluded Evanston Hospital at the expense of HPH or vice versa.

REDACTED
(RFF-Reply § 256; RFF {9 975-978, 980-981, in camera; RFF §

979). In fact, Ron Spaeth, President and Chief Executive Officer (“CEO”) of HPH until the
Merger, testified that Evanston Hospital’s presence, or the presence of any other hospital in a
MCO’s network, did not mak-e it more difficult for pre-Merger HPH to gain price increases from
that MCO. (Spaeth, Tr. 2176). And Mark Newton, pre-Merger HPH's Vice President for
business affairs, and one of Complaint Counsel’s lead witnesses, testified that he never felt
excluded from MCO contracts because of Evanston Hospital, other than Humana Inc.’s
(“Humana”) staff model product. (Newton, Tr. 457; Spaeth, Tr. 2170-71). Overall, pre-Merger
HPH had contracts with virtually all MCOs, with perhaps one or two exceptions. (Newton, Tr.
457).
12. After the merger, when ENH demanded a price that the health plan thought was

unreasonably high, the alternative of excluding Evanston but including Highland Park

and various other hospitals was no longer possible. The health plan would have to
exclude both Evanston and Highland Park or neither hospital. (See CCFF 257).

Response to Finding No. 12;

This proposed finding is based only on speculation and is contradicted by the evidence.
Complaint Counsel has not presented any testimony or evidence that MCOs (other than Great
West Life & Annuity Insurance Company (“Great West™)) even attempted to exclude post-

Merger ENH from any of their networks. There is no evidence that Great West, the only MCO



that actually terminated with ENH, lost a single existing customer, nor any sales or revenue, as a
result of that termination. (RFF § 802).

13. Evanston and Highland Park were direct competitors before the merger. The merger
eliminated the competition between the two competitors. (See CCFF 284-301).

Response to Finding No. 13:

This proposed finding is very misleading. Evanston Hospital and HPH did compete, in
some respects, for patients. However, the competition was minimal because Evanston Hospital
was much larger and offered a much greater breadth and sophistication of services than HPH.
Specifically, because HPH did not offer the tertiary services Evanston Hospital offered, such as
advanced oncology and cardiac surgery, competition for these services was nonexistent. (CX
6305 at 19 (Stearns, Dep.); Neaman, Tr. 1306; Spaeth, Tr. 2244; RFF § 481). The record is
clear: Evanston Hospital and HPH were not each other’s closest substitute hospitals from either
a product or a geographic perspective. (RFF' 99 480-481, 538-587; RFF-Reply 19 47, 48, 57, 58,
61,284, 1417, 1473-1474, 1695, 1697).

14.  Health plans were unable to exclude the post-merger ENH from their networks. (See
CCFF 261-283).

Response to Finding No. 14:

This proposed finding is based only on speculation. (RFF-Reply q 12).
15. Highland Park was already a good hospital before the merger. (See CCFF 2295-2352).

Highland Park was considered by many as “one of the finest community hospitals in the
country.” (See CCFF 368).

Response to Finding No. 15:

The first sentence of this proposed finding is misleading, and the second sentence is false.
Pre-Merger HPH was a typicall community hospital and a hospital with many financial and
clinical problems, not one of the “finest community hospitals in the country.” (RFF {y 44-49,

1165-2277, 2298-2307, 2319-2413; RFF-Reply 11 37, 41-43, 2295-2352). Complaint Counsel
8



relies on the testimony of Newton for this particular statement. But Newton, who has no clinical
degrees or experience, lacks the appropriate background and knowledge to convincingly
comment on the hospital’s quality of care. (Spaeth, Tr. 2282-83; Newton, Tr. 471; RFF-Reply
1465). Before the Merger, Newton never had primary responsibility for HPH’s quality of care.
(Newton, Tr. 512-13; Spaeth, Tr. 2283). That responsibility was given to HPH’s COO, Peter
Friend, who Complaint Counsel decided not to call as a trial witness. (Newton, Tr. 512-13).
Newton also was not involved in credentialing pre-Merger HPH’s physicians, nor was he
responsible for HPH’s information technology systems. (Spaeth, Tr. 2283).
16.  Absent the merger, Highland Park would have remained a viable competitor. It could
have continued as a stand-alone competitor without the merger, and it was an attractive

candidate for other mergers. (See CCFF 302-372).

Response to Finding No. 16:

This proposed finding is false. (RFF-Reply 9§ 302-372). HPH’s leadership, including
Spaeth and Chairman of the Board Neele Stearns, as well as its financial consultant, Kenneth
Kaufman, all concluded that HPH ultimately could not maintain the status quo as an independent
hospital. (Newton, Tr. 436-37; Spaeth, Tr. 2141; Kaufman, Tr. 5811, 5818-20; RFF 9§ 2301-
1204, 2307-2310). Moreover, whether HPH would have found an appropriate merger partner
other than Evanston Hospital is speculative. But the fact remains that, after 14 years of looking
for a partner, HPH settled on Evanston Hospital because only Evanston Hospital demonstrated
both the ability and the will to improve HPH’s quality of care and ensure its long-term survival.
(Spaeth, Tr. 2273; RFF § 197, 240-249, 2306, 2308-2318; RFF-Reply 4 370, 1598).

17.  The pricing of ENH to health plans following the merger provides direct evidence of
anticompetitive effects. (See CCFF 373-745, 822-1337).



\
|
‘ Response to Finding No. 17:
|
|

This proposed finding is false. REDACTED

(RFF-Reply 74 373-745, 822-1337; RFF

97 528-531, 656-923, 1110-1155).

18.  ENH raised prices post-merger in various ways, including:

a.

Moving health plans to one contract for all three ENH facilities, i.e., the
Evanston or Highland Park pre-merger contract, whichever had the higher
rate. (See CCFF 822-847);

Adding a premium to the higher of the Evanston or Highland Park contract
rates. (See CCFF 848-880);

Moving health plans from a fixed price contract to a discount off charges
contract or to a contract that contained more discount off charges
provisions than the pre-merger contract. (See CCFF 817-821);

Adopting in 2000 the higher of the Evanston or Highland Park
chargemaster list price for the particular product or service. (See CCFF
881-903); and

Increasing the chargemaster rates in the years following the merger. (See
CCFF 918-924, 942-951).

Response to Finding No. 18:

This proposed finding is misleading because none of the above-listed ways in which

ENH purportedly changed its rates or raised its prices was the result of market power. Rather, all

of these changes were the result of ENH using well-accepted means to bring its rates and prices

to levels appropriate for its status as an academic hospital system. (RFF-Reply 41 817-903, 918-

924, 942-951). The evidence at trial proved that MCOs negotiated the terms that it felt were

important, but compromised on terms as well.
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For instance, MCOs recognized that ENH offered a fully-integrated health care delivery
system after the Merger that, just as it had always done with Glenbrook Hospital, justified a
unified rate structure. (RFF-Reply ¥ 822-830, 881-903). The evidence at trial demonstrated
that the adjustments to the chargemaster were wholly unrelated to managed care negotiations.
(RFF-Reply 99 881-903, 918-924, 942-951; RFF 9 924-964.)

When MCOs merge they desire to use the better of the two existing contracts. (RFF-
Reply § 833). Similarly, after the Merger, ENH and the MCOs agreed to use the better of the
two existing contracts as a starting point in negotiations. (RFF-Reply 1 833-847). Some
contracts negotiated in 2000 were actually less favorable to ENH than what had been in place
before the Merger. (RFF Y 785-789, 852). Several contracts had not been renegotiated by
either hospital in many years, which justified prices above the existing levels at the time of the
Merger. (RFF-Reply 7 848-880). Others were outdated and under-market and required
adjustments to be brought to fair market levels. (RFF 99 738-756, 778-780, 790-795). The
parties also negotiated changes in the reimbursement structure; some agreed to shift some rates
to discount-off-charges, while others did not. (RFF-Reply { 817-821; RFF qf 750-751).

19.  ENH increased its net revenues from health plans by a minimum of $18 million annually
due just to the 2000 managed care contract re-negotiations. (See CCFF 1329-1337).

Response to Finding No. 19:

This proposed finding is misleading to the extent it suggests that REDACTED

REDACTED

11



REDACTED
(Noether, Tr. 6107-08, in camera; RFF-Reply {1 1329-1337).
Finally, this proposed finding is misleading to the extent that it ignores the impact of
post-Merger improvements in quality on revenue and contract negotiations with MCQOs.
20.  This $18 million in additional annualized net revenue includes only six named health
plans (out of approximately 35-40 total ENH contracts) and some small PPO contracts.
(See CCFF 1333). The $18 million in additional annualized net revenue does not

include:

a. Any additional revenue from other contracts, such as the January 2001
re-negotiated One Health contract. (See CCFF 1333);

b. Any additional annualized revenue achieved through the shifting of health
plans to the higher (in terms of rates) of the Evanston or Highland Park
pre-merger contracts. (See CCFF 1334, 822-847);

c. Any additional annualized revenue achieved through ENH’s adoption in
2000 of the higher of the Evanston or Highland Park pre-merger
chargemaster rates. (See CCFF 1335, 881-903); and

d. Any additional annualized revenue achieved through ENH’s chargemaster
increases in 2002 and later. (See CCFF 1336, 918-924, 942-951).

Response to Finding No. 20:

This proposed finding is misleading to the extent it suggests that ENH could not have
achieved this increased revenue without the Merger. (RFF-Reply § 19; RFF-Reply {{ 822-847,
1333-1334).

Moreover, any changes by ENH to the chargemaster were perfectly appropriate. To
maximize Merger-related cost efficiencies, ENH consolidated its chargemaster with HPH’s so
that the merged entity could have a single billing system and a single process for patient
registration and other activities. (Hillebrand, Tr. 1710, 1990; RX 864 at ENH HG 1781). A
consolidated chargemaster is the best practice for a hospital system. (Porn, Tr. 5646-47). ENH’s

“goal” of the 2000 chargemaster transition was to “equalize charges at all three sites.” (CX 2239
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at 1). However, ENH did not increase its chargemaster prices in 2000 above either the pre-
Merger Evanston Hospital or HPH prices. (Hillebrand, Tr. 1712). Further, after the Merger,
ENH also learned that, on the whole, its chargemaster contained prices that were under-market.
(Porn, Tr. 5648-49, 5650; RX 1244). Thus, in 2002, ENH engaged Deloitte Consulting
(“Deloitte) to perform an analysis regarding its chargemaster. (Porn, Tr. 5650, 5653; RX 1244
at ENH JH 7109). Deloitte recommended that ENH increase its prices in its chargemaster, and
emphasized that a “one-time ‘catch-up’ adjustment” was required. (Porn, Tr. 5658; RX 1170 at
DC 2008; RFF-Reply 11 881-903, 918-924, 942-951, 1335-1336; RFF 91 924-964).
21.  The first major chargemaster increase in 2002 raised ENH’s net revenue by $20 million
to $26 million annually. ENH was not concerned that health plans would switch to other

hospitals due to the price increase. (See CCFF 942-954).

Response to Finding No. 21:

This proposed finding is misleading to the extent it suggests that ENH could not have so
increased its chargemaster without the Merger. The evidence showed that ENH could have
made these chargemaster increases regardless of the Merger; the chargemaster increase and the
Merger were totally unrelated. (Hillebrand, Tr. 1996; Pom, Tr. 5661).

This proposed finding is further misleading to the extent the second sentenice implies that
that ENH’s reaction to the chargemaster increase has anything to do with market power. ENH
was not concerned that MCOs would switch to other hospitals after the chargemaster increase in
2002, because ENH’s chargemaster, on the whole, was under-market. (RFF-Reply 20). There
is no evidence to the contrary. Moreover, Hillebrand did not anticipate any resistance from the
MCOs to the chargemaster pricing changes because he never had a conversation with a MCO
about ENH’s chargemaster. (Hillebrand, Tr. 1995). Similarly, Deloitte was not aware of any
MCO that had issues with the pricing changes in ENH’s chargemaster. (Porn, Tr. 5665; RFF-

Reply 99 942-954).
13



22.  There is no dispute that ENH raised prices to health plans following the merger. (See
CCFF 392-502).

Response to Finding No. 22:

This proposed finding is true, but Complaint Counsel’s evaluation of price changes in
CCFF 9 392-502 is incorrect, inaccurate, misleading and irrelevant. The Illinois Department of
Public Health (“IDPH”) state data, the Nera data, and the data provided by ENH in response to
the Civil Investigative Demand were not suitable data sets to examine to find the appropriate
price change. (RFF-Reply {7 394-464). In addition, the data provided by Aetna Inc. (“Aetna™),
Blue Cross and Blue Shield of Illinois (“Blue Cross”), Humana, Great West and United
Healthcare of Illinois (“United”) were not properly analyzed by Dr. Haas-Wilson. (RFF-Reply
99465-493). To be of any relevance, ENH’s prices must be case-mix adjusted, and compared to
an appropriate control group of hospitals. (RFF-Reply 1Y 494-502). Additionally, ENH’s price
change should not be evaluated by iﬁdividual MCO but, rather, by the overall average,
aggregating across all MCOs. (RFF-Reply 1Y 494-502). Finally, a simple examination of price
changes, without a consideration of competitive price levels, cannot yield the conclusion that the
post-Merger prices were anticompetitive. (RFF-Reply § 392).

23.  There is also no dispute that, following the merger, ENH raised prices to health plans
relative to other hospitals in the Chicago area. (See CCFF 503-579).

Response to Finding No. 23:

This proposed finding is misleading to the extent it suggests that relative price increases
(i.e. prices increases at ENH that were greater than price increases at comparison hospitals) are
necessarily anticompetitive. The mere existence of a relative price increase is not sufficient to
support the conclusion that ENH was exercising market power. (RFF-Reply 510). This
proposed finding is also misleading to the extent it implies that ENH raised prices to all MCOs

relative to other hospitals in the Chicago area. This is not accurate. Professor Jonathan Baker
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found that ENH’s prices charged to Blue Cross, as compared to an appropriate control group of
hospitals, actually declined.
P d REDACTED
(RFF-
Reply § 579, in camera).
Finally, Complaint Counsel’s evaluation of price changes in CCFF Y 503-579 is

incorrect, inaccurate, misleading and irrelevant. Dr. Haas-Wilson used over-inclusive control

groups when comparing ENH’s prices to other hospitals. (RFF-Reply 1§ 512-568).

REDACTED

changes.} (Haas-Wilson, Tr. 2859, in camera). Further, to be of any relevance, ENH’s prices
must be case-mix adjusted as compared to the appropriate control group of hospitals. (RFF-
Reply 41 573-578). In addition, ENH’s price change should not be evaluated by individual MCO
but, rather, by the overall average, aggregating across all MCOs. (RFF-Reply 1§ 569, 573-575,
577-579).

24.  When hospitals increase their prices, health plans pass the price increases on to their
customers. (See CCFF 1338-1345).

Response to Finding No. 24;

This proposed finding is misleading to the extent it suggests that health plans must pass
any cost increases on to consumers. First, MCOs can create incentives to use lower cost
providers. For instance, some MCOs have created “tiered” networks, which are broad networks
in the aggregate that provide financial incentives for employees to use a limited subset of the
network providers that have relatively lower negotiated rates. (RX 1346 at BCBSI-ENH 5536;

RX 1613 at 5; RX 1663 at 7; RX 1246 at NMH 3014).
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Second, even without changing their networks, MCOs do not need to pass cost increases
on to the consumers. Despite complaints of higher prices from providers, the MCOs themselves
are making millions of dollars in profits and thus can absorb provider price increases without
passing them on to consumers. For instance, Health Care Service Corporation, the parent of
Blue Cross, posted net gains of over $624 million in 2003, $347 million in 2001 and $173
million in 2000. (RX 1587 at 7; RX 1198 at 6). Humana is one of the nation’s largest publicly
traded health benefits companies, based on 2003 revenues of $12.2 billion. (RX 1743 at 4, 27).
In 2003, Private Healthcare Systems (“PHCS”) reported that its net revenue climbed to $153
million, an increase of 6% over 2002. (RX 1615 at 3). Further, PHCS’s earnings increased by
“an astounding 50%” in 2003. (RX 1615 at 3). Cigna Corporation (“Cigna”) posted net income
of $668 million in its 2003 financial statements. (RX 1742 at 54). As of February 2005, United
Health Group was worth over $30 billion, and its Chairman and CEO earned in excess of
$91,953,914 in 2003. (Foucre, Tr. 939; RX 1662 at 225, 227; RFF q7 173-174). Even the
smaller MCOs are making millions of dollars. For instance, First Health, which acquired CCN
in August 2001 had net income of $152,734,000 in 2003, up from $132,938,000 in 2002,
$102,920,000 in 2001, and $82,619,000 in 2000. (RX 1661 at 50; RX 1469 at 104).

25.  There was no significant quality improvement at Highland Park Hospital due to the
merger. (See CCFF 2032-2443).

Response to Finding No. 25:
This proposed finding is incorrect. There were many significant quality improvements at
HPH due to the Merger. (RFF-Reply 1 2032-2443; RFF 9 2446-2482).
26.  ENH did not negotiate price increases with health plans on the basis of quality
improvements. (See CCFF 2470-2496). Indeed, virtually all of the alleged quality

improvements occurred after health care contracts were re-negotiated. (See CCFF
2444-2469).
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Response to Finding No. 26:

This proposed finding is incorrect. MCOs knew that ENH intended to provide quality
improvements to HPH. Simultaneous with the execution of the Letter of Intent, Evanston
Hospital and HPH sent a press release to MCOs, area employers, elected officials and the press
describing the goals of the Merger — specifically, the service enhancements Evanston Hospital
planned to make at HPH, including key clinical growth areas such as oncology, cardiac services,
obstetrics, fertility, home health, behavioral health and specific projects such as the Kellogg
Cancer Care Center. (RX 563 at ENH TH 1568-76; Hillebrand, Tr. 1857-58). For example, RX
564 is the copy of the press release sent to Blue Cross Blue Shield. (RX 564). Hillebrand
further testified that, as ENH entered specific negotiations with MCOs, the initiation of cardiac
surgery at HPH was a point of discussion during MCO meetings. (Hillebrand, Tr. 1858-59;
RFF-Reply 99 2470-2496).

Finally, after the Merger, ENH developed a single chargemaster, as well as a single
Medicare ID number, for all three hospital campuses. This necessitated renegotiations of all of
the MCO contracts coincident with the Merger. (Hillebrand, Tr. 1839-40). ENH, however,
could not begin its quality improvements to HPH until after the Merger. This explains why
many quality improvements occurred after MCO contracts were renegotiated. (RFF-Reply 4
2444-2469).

27.  ENH’s non-profit status did not restrain its exercise of market power. (See CCFF
2497-2534).

Response to Finding No. 27:
REDACTED

This proposed finding is incorrect. (Noether, Tr.

5900; Baker, Tr. 4671, 4811, in camera). Further, ENH’s non-profit status plays a role in ENH’s
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pricing and is relevant to a competitive effects analysis. (RFF-Reply 9 2497-2534; RFF i
2278-2309).

28.  Divestiture, the proposed remedy, is practicable and will restore competition. (See CCFF
2560-2566).

Response to Finding No. 28:

This proposed finding is incorrect. Divestiture would not restore any purported
competition lost. To the contrary, divestiture would undo the vast quality improvements at HPH
N

because of the Merger, thus potentially harming patients. (RFF-Reply Y 2560-2580; RFF
2483-2534, 2538-2542).
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IL

29.

THE MERGING PARTIES
A. Evanston Northwestern Healthcare

Evanston Northwestern Healthcare (“ENH™) is a non-profit corporation organized,
existing and doing business under, and by virtue of, the laws of Illinois, with its office
and principal place of business located at 1301 Central Street, Evanston, Illinois 60201.
(Complaint, § 4; Answer to Complaint, §f 4). Prior to merging with Lakeland Health
Services in 2000 (CX 501), ENH was comprised of Evanston Hospital, Glenbrook
Hospital, ENH Medical Group, ENH Research Institute and ENH Homecare Services.
(CX 84 at 6). The Evanston Northwestern Healthcare name was adopted in 1997. (CX
681 at 1). (Generally, pre-merger ENH is referred to below as “Evanston” and
post-merger ENH is referred to as “ENH”).

Response to Finding No. 29:

This proposed finding is incomplete because it fails to mention ENH’s longstanding

affiliation with Northwestern Feinberg School of Medicine (“Northwestern Medical School”),

ENH’s status as a teaching and academic medical institution, and ENH’s historical commitment

to high-end clinical research. (RFF §{ 1-9, 12, 24-27, 30).

30.

Evanston’s operating revenue in fiscal year 1998 was $441 million. The corporation had
an investment portfolio balance of $700 million and $400 million of long-term debt. (CX
84 at 16; RX 691 at ENH JH 007546).

Response to Finding No. 30:

This proposed finding is incomplete and outdated because it does not fully detail the

financial pressures Evanston Hospital experienced in the late 1990s — especially from the

Balanced Budget Act of 1997, which reduced Medicare reimbursements to the hospital starting

in late 1998, and which eventually turned the hospital’s operating income from positive to

negative. (RFF 9 105, 110-112, 624, 627-630, 633-634). This proposed finding is further

incomplete because it omits the facts that: (1) Evanston Hospital’s investment income likewise

came under significant financial pressure around the turn of the century; and (2) the hospital’s

non-operating income decreased from $71 million in 1997 to $59 million in 1998, and was

19



projected to level off at approximately $45 million for the next three years before gradually
increasing in 2002-2004. (RFF 1 643-645).
31.  According to a 1999 Evanston presentation to the board of directors, 51% of Evanston’s

revenue came from managed care, 34% from Medicare, 3% from Medicaid and 12%
from other sources. (CX 84 at 8).

Response to Finding No. 31:

Respondent has no specific response to the 1999 figures. However, at the start of trial in
February 2005, nearly 50% of ENH’s revenue came from government sources such as Medicare
and Medicaid. (RFF q{ 13-14).

32.  Evanston and Glenbrook Hospitals had a total of 596 licensed beds and 481 staffed beds
in fiscal year 1998. There were 33,808 admissions and 152,820 patient days during this
period. (CX 84 at 7, 16). Two 1999 Evanston strategic documents describe Evanston as

having a medical staff of approximately 1,100 physicians serving both hospitals. (CX 84
at7,CX 681at1).

Response to Finding No. 32:

This proposed finding is incomplete because it fails to mention the academic nature of
ENH’s medical staff. At the time of the Merger, all 350 to 400 physicians employed by ENH
Faculty Practice Associates held faculty appointments at Northwestern Medical School.
(Neaman, Tr. 1287-88). ENH’s Faculty Practice Associates is unique in the Chicago area.
Loyola Medical Center (“Loyola”), the University of Chicago Hospital (“University of
Chicago”), Rush University Medical Center and the University of Illinois at Chicago are the only
other area institutions with similar faculty practice groups. (Neaman, Tr. 1288). Northwestern
Memorial Hospital (“Northwestern Memorial”) does not have a similar faculty practice group.
(Neaman, Tr. 1288).
33.  Prior to the merger, Evanston offered some tertiary services. (Haas-Wilson, Tr. 2491).

At the time of the merger, Evanston did not offer quaternary services. (See, e.g., Newton,

Tr. 297, 299; Haas-Wilson, Tr. 2665). In the pre-merger period, Evanston offered

obstetrical services, including a level III perinatal center (CX 84 at 8; Newton, Tr. 299;
Spaeth, Tr. 2083); pediatric services (Spaeth, Tr. 2083); diagnostic services (CX 84 at
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15); a skilled nursing facility (CX 84 at 15); psychiatric care (Newton, Tr. 299; Spaeth,
Tr. 2088); neurosurgery (CX 84 at 8; Newton, Tr. 299); radiation therapy (Spaeth, Tr.
2083-84); cardiology services, including cardiac surgery (CX 681 at 2; CX 84 at 8);
orthopedics (Neaman, Tr. 1292); Level I and Level II trauma centers (CX 84 at 8; CX
681 at 2); and the Kellogg Cancer Care Center (CX 84 at 8).

Response to Finding No. 33:

As an initial matter, Complaint Counsel’s proposed finding is supported by the testimony
of Newton, a former HPH employee who was employed by ENH for only a few months after the
Merger. (Spaeth, Tr. 2285). Moreover, Newton lacks direct knowledge of the types of services
offered at Evanston Hospital before the Merger. (Newton, Tr. 460). Therefore, Evanston
Hospital employees can more credibly provide this information.

In any event, this proposed finding is inaccurate, incomplete and misleading because it
fails to detail the true sophistication of the services Evanston Hospital offered before and at the
time of the Merger. Before the Merger, Evanston Hospital offered far more than “some tertiary
services.” (RFF q30-34).

REDACTED
(REF § 30, in camera).

Additionally, to be clear, Evanston Hospital did offer what Complaint Counsel labels
“quaternary services” before the Merger, but the hospital decided to discontinue these services
because it did not have sufficient volume to allow its physicians to perform a “first-class” job.
(Neaman, Tr. 1295; RFF {7 33, 1090).

As of early 2005, ENH offered, in addition to its traditional tertiary services, extremely

advanced services such as cardio-angiogenesis and medical genetics. (Neaman, Tr. 1377-78).

REDACTED

(RFF 91 1-9, 12, 24-27, 30, in camera).
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34. Evanston Hospital, which onened in 1891, is located in Evanston, Illinois. (CX 681 at 1;

CX 84 at7).
REDACTED

B (Ballengee, Tr. 159; RX 2015 at ENHL MO 003489.
See also Holt-Darcy, Tr. 1506-07, in camera). Evanston 1999 strategic documents
reference the hospital’ s 452 licensed acute care beds and 32 skilled nursing facility beds.
(CX 681 at 1, CX 84 at 6).

Response to Finding No. 34:

This proposed finding is inaccurate and misleading because it does not properly
characterize Evanston Hospital as a teaching and academic facility. This proposed finding fails
to mention Evanston Hospital’s historical affiliation with Northwestern Medical School. Nor
does this proposed finding mention that, through the ENH Faculty Practice Associates, the 350-
400 physicians employed by Evanston Hospital held appointments at the medical school. This
proposed finding also overlooks Evanston Hospital’s commitment to high-end clinical research
through the ENH Research Institute. (RFF 97 1-3, 9, 24-26, 27, 30; Neaman, Tr. 1287-88; RX

2015 at ENHL MO 3489). REDACTED

999, 30, in camera).
REDACTED

(RFF q 30, in camera).
Finally, this proposed finding mischaracterizes the trial testimony of Lenore Holt-Darcy,

of Unicare, as well as the substance of RX 2015. Holt-Darcy testified REDACTED

(Holt-Darcy, Tr. 1506-07, in camera).
REDACTED
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REDACTED

this explanation closely tracks ENH’s CEQ Mark Neaman’s explanation of what he
meant when he stated in RX 2015 that ENH was “somewhere in the middle of [community
hospitals, academic medical centers, and multispecialty physician practices in that it] utilizes an
element of each.” (Holt-Darcy, Tr. 1508, in camera; RX 2015). Neaman explained that because
Evanston Hospital included Glenbrook Hospital, by definition, the ENH system had an
“element” of what community hospitals do. (Neaman, Tr. 1286). As explained in RX 2015,
however, Neaman’s use of the terms “community” and “academic™ to describe the hospitals did
not refer to the level or intensity of services offered by those hospitals but, instead, to the
individual missions and purposes of those hospitals. Specifically, Neaman stated in this
document that community hospitals are “driven by the patient care mission and not-for-profit
status [while] academic medical centers...are, by definition driven by the teaching, research and
academic missions.” (RX 2015 at ENHL MO 3489).
3s. Glenbrook Hospital, located in Glenview, Illinois, is a community hospital that was

developed and opened by Evanston Hospital in 1977. (CX 84 at 7; Neaman, Tr. 1286;
Neaman, Tr. 1292; CX 681 at 1). REDACTED

(Holt-Darcy, Tr. 1507, in camera).
According to a 1999 document, Glenbrook had 144 licensed acute care beds, 19 of which
were leased to Children’s Memorial Hospital. (CX 681 at 2).

Response to Finding No. 35:

Respondent agrees with the first sentence of this proposed finding. (RFF-Reply { 34).
However, this proposed finding incoﬂectly asserts that pre-Merger Glenbrook Hospital did not
provide any level of service beyond primary care. Glenbrook Hospital offered a more advanced
level of care through its Kellogg Cancer Care Center, its orthopedics Center of Excellence and its

focus on movement disorders. (RFF ]9, 19,275, 1078; CX 681 at 2).
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Respondent agrees with the third sentence regarding the number of beds at pre-Merger

Glenbrook Hospital, but adds that the inpatient unit Children’s Memorial Hospital (“Children’s

Memorial”) developed at Glenbrook Hospital closed after 2000. (Hillebrand, Tr. 1768).

36.

37.

B. Lakeland Health Services

Lakeland Health Services, Inc. (“LHS”, also referred to as Highland Park Hospital or
“HPH”), the parent company of Highland Park Hospital prior to the merger, was a
non-profit Illinois corporation with its principal place of business located at 718
Glenview Avenue, Highland Park, Illinois 60035. (CX 541 at 1). Before merging with
Evanston, Lakeland Health Services was comprised of Highland Park Hospital, Highland
Park Hospital Foundation and the for-profit Lakeland Health Ventures, Inc. (CX 84 at
11). LHS was incorporated in 1982 as a holding company. (CX 84 at 12).

Response to Finding No. 36:

Respondent has no specific response.

Lakeland Health Service’s operating revenue for fiscal year 1998 was $101 million. The
corporation had an investment portfolio balance of $218 million and $120 million of

debt. (CX 84 at 16).

Response to Finding No. 37:

This proposed finding is misleading because it does not fully describe the financial

situation at pre-Merger HPH. As shown during trial and detailed in Respondent’s proposed

findings of fact, pre-Merger HPH suffered from serious financial problems, including operating

income losses in the late 1990s, and it lacked sufficient cash reserves to meet the competitive

challenges of the Chicago marketplace. (RFF 19 44-46, 2298-2413). HPH’s 1998 operating

revenue was positive only because HPH mixed in its investment income, a practice frowned on

in the industry. (RFF 1§ 2347-2350). Without investment income, HPH actually lost $1 million

in 1997 and $7 million in 1998. (RFF §2351).

38.

According to a 1999 document, 45% of LHS’s revenue came from managed care, 41%
from Medicare, 2% from Medicaid and 12% from other sources. (CX 84 at 13).
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39.

40.

41.

Response to Finding No. 38:

Respondent has no specific response.

Highland Park Hospital, located in Highland Park, Illinois, first opened in 1918. (CX
1874 at 1; CX 84 at 12).

Response to Finding No. 39:

Respondent has no specific response.

In fiscal year 1998, HPH had 188 staffed acute care beds and 28 skilled nursing facility
beds. (CX 84 at 16, 11). There were 9,957 admissions and 41,311 patient days during

this period. (CX 84 at 16). According to a 1999 document, the hospital had a medical
staff of 562 physicians. (CX 84 at 12).

Response to Finding No. 40:

Respondent has no specific response.

Prior to the merger, HPH offered obstetrical services, including a level II perinatal center
(CX 84 at 13; Newton, Tr. 299); pediatric services (Spaeth, Tr. 2083); diagnostic services
(CX 84 at 15); a skilled nursing facility (CX 84 at 15); a fertility center (CX 84 at 13);
psychiatric care (Newton, Tr. 299; Spaeth, Tr. 2088); neurosurgery (Newton, Tr. 299);
radiation therapy (Spaeth, Tr. 2083-84); cardiology services, including an adult cardiac
catherization lab (CX 84 at 13); an oncology program (CX 699 at 24; Spaeth, Tr. 2084);
and a level II trauma center (CX 84 at 13).

Response to Finding No. 41:

This proposed finding is misleading because its cursory description of pre-Merger HPH’s

services leaves out many important details. Most importantly, HPH’s services were extremely

limited and deteriorating in quality. (RFF q{ 1233-1555).

Because pre-Merger HPH offered almost no tertiary services, such as cardiac surgery and

comprehensive oncology, HPH physicians frequently referred their patients to more

sophisticated academic hospitals, such as Evanston Hospital, and Highland Park residents

frequently sought care at these hospitals. (RFF 1§ 41-43, 1566, 1568, 1577-1778, 1734-1735,

1736, 1742-1748; Spacth, Tr. 2286). HPH also lacked sophisticated pediatrics, and the
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néurosurgeons on HPH’s staff desired to perform their cases at Evanston Hospital and not at
HPH. (Spaeth, Tr. 2286).
— REDACTED
(RFF q 42, in camera). But again, pre-Merger HPH lacked the necessary tertiary services, such
as sophisticated neonatal intensive care, necessary to address fully these patients’ needs.
(Spaeth, Tr. 2286). Pre-Merger HPH’s services — most specifically, obstetrics and gynecological
services (“Ob/Gyn”) — were also deteriorating in quality. And problems with the physical plant
nearly cost HPH its Medicare accreditation. (RFF { 1165-2277). Over 1,000 of Respondent’s
proposed findings of fact detail HPH’s limited and/or troubled clinical services and ENH’s
successful efforts to expand and enhance these services. (RFF ] 1165-2277).
42.  Highland Park Hospital was a “strong community hospital” prior to the merger. (CX 852
at 5; CX 874 at 5; Spaeth, Tr. 2095). The quality of care at HPH until the merger with
Evanston in 2000 was “very good, if not excellent.” (Newton, Tr. 376). The hospital

was well-respected in the community and considered by many to be one of the “finest
community hospitals in the country.” (Newton, Tr. 301).

Response to Finding No. 42:

The first sentence of this proposed finding is misleading. While Evanston Hospital did
regard HPH as a “strong community hospital” as seen in Evanston Hospital documents from
early 1999, Evanston Hospital’s opinion of HPH changed dramatically as 1999 progressed. By
the time the Merger due diligence was completed, Evanston Hospital realized that HPH was not
“strong” but, to the contrary, suffered from numerous financial problems. Evanston Hospital’s
due diligence of HPH demonstrated that HPH suffered from negative operating income, it
improperly used investment earnings to bolster its financial statements, it had a severely
constrained debt capacity and it required tens of millions of dollars to repair its deteriorating

facilities. (RFF Y 44-49, 1512-1514, 1530-1548, 2236-2413).
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The remainder of this proposed finding is simply false. Pre-Merger HPH was a typical
community hospital, but it could not properly be characterized as providing “very good, if not
excellent” quality of care. Nor was HPH considered to be one of the “finest community
hospitals in the country.” Complaint Counsel relies on the testimony of Newton, pre-Merger
HPH’s Vice President for business affairs, for these statements. But Newton, who has no clinical
degree or experience, lacks sufficient background and knowledge to convincingly comment on
the hospital’s quality of care. (Spaeth, Tr. 2282-83; Newton, Tr. 471). REDACTED

(Newton, Tr. 512-13,
in camera; Spaeth, Tr. 2283). REDACTED
(Newton, Tr. 512-13, in camera). Newton also
was not involved in credentialing pre-Merger HPH’s physicians, nor was he responsible for
HPH’s information technology systems. (Spaeth, Tr. 2283).

Finally, this proposed finding ignores the numerous quality of care problems at pre-
Merger HPH identified by the experts and physicians who testified in this case. These witnesses
explained that pre-Merger HPH had significant quality problems across numerous departments,
ineffective quality assurance programs, weak quality improvement programs, a dysfunctional
nursing culture, and, again, a series of deficiencies in the physical plant that affected patient
safety and put the hospital’s Medicare certification in jeopardy. (RFF 9§ 1165-2277).

43.  Prior to the merger, HPH had a strong balance sheet with a significant amount of cash.
(Noether, Tr. 6035 ; Kaufman, Tr. 5860).

Response to Finding No. 43:
This proposed finding is incomplete and misleading because it ignores the relevance of
pre-Merger HPH’s balance sheet. Despite HPH’s cash on hand and additional investment

money, HPH’s funds were still insufficient to meet the competitive challenges of the Chicago
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marketplace. (RFF §2366). Pre-Merger HPH’s strategic financial consultant Kaufman advised

against using HPH’s cash or even the investment dollars on hospital improvements. (RFF

2368). Kaufman concluded that because HPH had no revenue from operations, its strong

balance sheet was only thing keeping the hospital from mere survival. (RFF §2368). Unable to

spend this money on improvements, HPH’s “strong balance sheet,” therefore, was of little value

to the hospital. (RFF | 2366, 2368-2370).

Dr. Noether confirmed Kaufman’s conclusions, similarly testifying that HPH’s cash was
not sufficient to continue to prop up its operating income, make the capital expenditures
necessary to keep the hospital competitive, and to service the over $100 million debt Complaint
Counsel noted in its proposed finding number 37. (RFF Y 2410). Complaint Counsel offered
no expert testimony to rebut Kaufman and Dr. Monica Noether, Respondent’s Economic Expert,
on this issue. (RFF Y2413).

44.  The Highland Park Hospital Foundation was the philanthropic arm of Lakeland Health
Services. (CX 84 at 11). “It was an entity that raised funds from the community . . . for
reinvestment for philanthropic purposes back into Highland Park Hospital.” (Newton, Tr.
283). On December 31, 1998, the Foundation had approximately $67,000,000 in assets.
(CX 628 at 4).

Response to Finding No. 44:

This proposed finding is incomplete in that it fails to mention that, as the 1990s
progressed, the HPH Foundati;)n had more and more difficulty raising funds because members of
the Highland Park community were not as interested in supporting a community hospital as they
were in supporting an academic hospital. (Styer, Tr. 4963-64). This proposed finding is also
misleading because it fails to explain that the HPH Foundation’s “reinvestments” into HPH
never came close to covering the hospital’s requests to the Foundation. (RFF 2427).

45.  Lakeland Health Ventures were for-profit entities owned by Lakeland Health Services.
These entities were: Lakeland Primary Care Associates, physician practice management
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services, real estate ventures and joint ventures, including a fitness center and a mail
order pharmacy. (CX 681 at 3).

Response to Finding No. 45:

This proposed finding is incomplete because it does not detail Lakeland Health Ventures’
financial problems. These joint ventures, all run by Newton, were failures and in 1999, lost more

than $2 million. (RFF {310, 2335, 2371-2375).

C. The North Shore
1. Location

46.  The North Shore region of the Chicago area includes communities along Lake Michigan
north of Chicago, starting at Evanston and extending to Highland Park and further north.
The North Shore consists of communities starting at Evanston and encompassing
Wilmette, Winnetka, Kenilworth, Highland Park, Lake Forest, Glencoe and other
communities in the area. (Ballengee, Tr. 162-63; Holt-Darcy, Tr. 1425-1427; Mendonsa,
Tr. 484-85 (“starting in Evanston, moving up to Wilmette, Winnetka, Kenilworth,
Highland Park, Glencoe, that kind of area.”)).

Response to Finding No. 46:

Respondent has no specific response.

47. A person traveling up the North Shore from Chicago “would stop at Evanston” first and
then “Highland Park would be the next hospital.” (Holt-Darcy, Tr. 1426). Evanston and
Highland Park Hospitals compete for patients from people living in between the two
communities. (Holt-Darcy, Tr. 1426; Neary, Tr. at 600-01; CX 1 at 3-5; CX 2 at 7).

Response to Finding No. 47:

This proposed finding is inaccurate and misleading.

REDACTED

(RFF 9 389, in camera).
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REDACTED

(RFF § 390, in camera; RFF § 560). Complaint
Counsel also fails to mention that a person can quickly travel from Rush North Shore to HPH
and to Lake Forest on Interstate 94 and Highway 41. (Neaman, Tr. 1304; Spaeth, Tr. 2241).
Therefore whether a person traveling north from Evanston Hospital would first come across
HPH is of no relevance given the reality of the Chicago area geography.

Complaint Counsel’s assertion that Evanston Hospital and HPH competed for some
patients living in between the two communities is equally misleading. Evanston Hospital and
HPH competed, in some respects, for patients. However, the competition between the two
hospitals was minimal because Evanston Hospital was much larger and offered a much greater
breadth and sophistication of services than HPH. In short, Evanston Hospital and HPH were not
good substitutes for healthcare services. (RFF {9 480-481, 538-559).

Finally, the documents to which Complaint Counsel cites do not discuss nor identify
Evanston Hospital and HPH as competitors for hospital services but, instead, focus solely on the
competition between physicians and medical offices. (CX 1 at 3; CX 2 at 7; Spaeth, Tr. 2209,
2213-2214).

48.  The North Shore community viewed Evanston and Highland Park as competing hospitals
where people on the North Shore could choose either to go north to one or south to the

other to receive the same services at the same level. (Ballengee, Tr. at 166, 170-171

(“competitive environment between the two hospitals™)).

Response to Finding No. 48:

This proposed finding is inaccurate. Evanston Hospital and former HPH executives with

far more knowledge of the North Shore than Ballengee testified at trial that members of the
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North Shore community — specifically, members of Highland Park — did not seek care at HPH if
they were “really sick.” (RFF Y 43; Spaeth, Tr. 2233-35 (testimony of Spaeth, who lived and
worked in the North Shore since 1972)). Because HPH did not offer the tertiary services
Evanston Hospital offered, such as advanced oncology and cardiac surgery, competition for these
services was nonexistent. (RFF q 481 (Testimony of Neele Stearns, who spent 20 years at HPH,
and Mark Neaman, lived or worked in the North Shore since 1973); CX 6305 at 19 (Stearns,
Dep.); Neaman, Tr. 1306)). Consequently, physicians with admitting privileges at HPH referred
patients to Evanston Hospital for many tertiary services. (Spaeth, Tr. 2244; Neaman, Tr. 1306).
The expert testimony in this case confirms that members of the North Shore community did not
view Evanston Hospital and HPH as substitutes for healthcare services. (RFF §47). This
evidence far outweighs Complaint Counsel’s reliance on a single person with no background in
marketing, or significant experience living or working in the North Shore area. (Ballengee, Tr.
203-04).

49.  The North Shore area also roughly corresponds to the Evanston-Highland Park Hospital
Combined Core Service Area (“CCSA”), which includes the towns of Deerfield,
Highland Park, Fort Sheridan, Highwood, Lake Forest, Glencoe, Northbrook, Glenview,
Golf, Kenilworth, Techny, Wilmette, Winnetka, Evanston and Skokie. This area spans a
densely populated suburban corridor that runs for about 15 miles north-south along the
shore of lake Michigan, and extends roughly ten miles west of the Lake. (CX 348 at 2;
CX 360 at 7; CX 359 at 16; CX 84 at 21).

Response to Finding No. 49:

This proposed finding is misleading, irrelevant and partially false.

REDACTED

(RFF 19 478-479, 499-504, 506, in camera; RX 1331 at ENHE DL 11882-83, in
camera). Spaeth confirmed that hospital administrators typically look to their service area to

determine their respective hospitals’ market shares. (Spaeth, Tr. 2156). As of early 2005, ENH
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received only half of its patients from the “core” market. (Neaman, Tr. 1307-8; RFF 9 502).
With only half of its business coming from the “core,” ENH could not survive alone on that
subset of its overall service area. Therefore the term “core” is of no relevance.

This proposed finding is false because it incorrectly describes the North Shore as
“densely populated.” None of the documents cited by Complaint Counsel contains the word
“densely,” or any similar term, to describe the North Shore. (CX 348 at 2; CX 360 at 7; CX 359
at 16; CX 84 at 21). On the other hand, Hillebrand, a 40-year North Shore resident, testified that
the North Shore communities are not densely populated. (Hillebrand, Tr. 1825, 2030). Instead,
these communities are suburban, bedroom communities with single family homes and sizable
plots of land and a limited retail environment. (RFF §4). The Mayor of Highland Park, Michael
Belsky, testified that Highland Park itself is typical of these North Shore communities in that
residential property makes up 98% of the city’s tax base and in that Highland Park is a bedroom
community dependent on the greater Chicago area. (Belsky, Tr. 4889).

2, Socio-Economic Demographics

0. REDACTED

* (Mendonsa, Tr. 516-17,
in camera; Foucre, Tr. 901-02; Newton, Tr. at 360; Neary, Tr. 602).

Response to Finding No. 50:

This proposed finding is false, incomplete and misleading. Again, Complaint Counsel
asserts that the North Shore is a “densely” or “heavily” populated area, this time relying on the
testimony of Jillian Foucre of United. (Foucre, Tr. 901-2). Foucre, however, does not live in the
North Shore and, by her own admission, she lacks a “sense of [this] geography.” (Foucre, Tr.

941).
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This proposed finding is also misleading to the extent it asserts that the North Shore
contains some of the “most affluent communities in the Chicago area.” While the North Shore,
like many other parts of the Chicago area, contains affluent citizens, trial witnesses testified that
cities such as Evanston and Highland Park also have a significant number of elderly and minority
patients who cannot pay for their care at the ENH hospitals. (Styer, Tr. 4981; RFF 1 15, 2420).

As to Complaint Counsel’s final assertion regarding “senior executives and decision
makers,” there is no evidence that the North Shore has more of these people than any other
affluent community in the Chicago area.

51.
REDACTED

(Mendonsa, Tr. 517, in camera ; Foucre, Tr. at
902; Newton, Tr. 360).

Response to Finding No. S1:

This proposed finding is misleading because it too relies heavily on the testimony of
witnesses who have little knowledge of the North Shore and is based on speculation. (RFF-
Reply § 50).

REDACTED
(Mendonsa, Tr. 47; ;

Mendonsa, Tr. 556, in camera; RFF-Reply 7 228-29, 244).
52. REDACTED

‘ } (Newton,
Tr. at 327, 352; Mendonsa, Tr..516, in camera, Neary, Tr. at 602)

Response to Finding No. 52:
This proposed finding is misleading because the North Shore, including Highland Park, is

not uniformly affluent. (RFF-Reply Y 50). This proposed finding is also irrelevant because the
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presence or absence of professionals in a given area has no demonstrated connection to the issues

in this case. (RFF-Reply § 50).

53.  The Combined Core Service Area of Evanston and Highland Park, which roughly
corresponds to the North Shore area, had a population of 363,000 at the time of the
merger, with an average household income of $122,975. (CX 360 at 12).

Response to Finding No. 53:

This proposed finding is misleading because it glosses over the fact that both Evanston
and Highland Park are not uniformly affluent communities. (RFF-Reply § 50).
3. Other Hospitals

The Hospitals in the Triangle Area on the North Shore

54.  The area adjacent to or contiguous to the three hospital campuses that make up ENH,
Evanston Hospital, Highland Park Hospital and Glenbrook Hospital, has been termed a
“triangle.” (Haas-Wilson, Tr. 2452; 2667; Newton, Tr. 351-52; Foucre, Tr. 901-903;
Ballengee, Tr. 168; Holt-Darcy, Tr. 1425-1427).

Response to Finding No. 54:

This proposed finding is false. The term “triangle” was invented by Complajﬁt Counsel,
was used only by witnesses Complaint Counsel prepared to testify and, above all, does not
appear in any of the relevant, contemporaneous documents. In short, the only party that has
“termed” this area a “triangle” is Complaint Counsel itself. (RFF-Reply Y 5).

55.  The North Shore triangle is a contiguous area that includes the area inside the three points
of the hospitals. There are only three hospitals in the triangle — Evanston, Glenbrook, and

Highland Park. This constitutes a large geographic area with no hospital other than

Evanston, Glenbrook and Highland Park. (Haas-Wilson, Tr. 2452, 2667; Foucre, Tr.

902; Ballengee, Tr. 167-68, 184. See also Mendonsa, Tr. 543-44
), in cameray. REDACTED

Response to Finding No. 55:

This proposed finding is false because the only party that has “termed” this area a

“triangle” is Complaint Counsel itself. (RFF-Reply ¥ 5, 54). This proposed finding is also
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misleading because it attempts to downplay the highly competitive environment in which the

three ENH hospitals exist. (RFF ] 383-507; RFF-Reply | 47).

56.

Hospitals Identified by Respondent’s Documents Relating to the Merger

Some of the Respondent’s documents defining the service area of Respondent hospitals
are based on patient flow data. A geographic area that is identified on the basis of patient
flow data will be larger than the actual geographic market of an acute care hospital, and
will erroneously understate the market shares of the merging hospitals. (Elzinga, Tr.
2393-94). These documents show that there was a substantial competitive overlap
between Evanston and Highland Park before the merger and few other strong
competitors. (See, e.g., CX 84; CX 1876; CX 359). This close competitive overlap
between Evanston and Highland Park was clear to health plans, too. (Ballengee, Tr. 156,
162; Neary, Tr. 600-01).

Response to Finding No. 56:

This proposed finding is false, inaccurate and misleading. Dr. Kenneth Elzinga testified

that “the use of the Elzinga-Hogarty Test with patient flow analysis typically generate[s] an area

that is actually larger geographically than the actual market is.” (Elzinga, Tr. 2393-94).

However, Dr. Noether explained that the Elzinga-Hogarty analysis focuses exclusively on in-

flow and out-flow ratios based on patient flow data to quantify a relevant geographic market.

This was not what Dr. Noether was attempting to do. (Noether, Tr. 5947-48). She explained that

what she was analyzing was what the hospitals actually consider themselves. Hospitals look at

what kinds of patient travel patterns are evident, and use this information to consider the likely

dimensions of geographic competition. (Noether, Tr. 5948). Further, patient travel patterns are

relevant to the MCO — the customer in this case. For a MCO to be able to compete, it has to

have a network that is attractive to enrollees, who are the ultimate patients. Therefore, patient

preferences have to be taken into account by the MCO. To understand patient preferences,

patient travel patterns are one piece of evidence to examine. (Noether, Tr. 5948).

57.

Reports produced for the Evanston and Highland Park boards in 1999, as part of the
merger process, highlighted the competitive overlap between Highland Park and
Evanston. Internal presentations showed that ENH (44%) and Highland Park (11%)
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together comprised a 55% share of the combined core service area of the two hospitals.
(CX 84 at 21 (Evanston Northwestern Healthcare and Lakeland Services Proposed
Merger, Presentation to the Board of Directors, June 25, 1999); CX 1876 at 18 (Lakeland
Health Services, Inc. and Evanston Northwestern Healthcare: Proposed Merger,
Presentation to the Board of Directors, Lakeland Health Services, Inc., June 28, 1999);
CX 359 at 16 (Evanston Northwestern Healthcare and Lakeland Services Proposed
Merger, Presentation to the Executive Committee, April 14, 1999). (Hillebrand, Tr.
1792-94).

Response to Finding No. 57:

This proposed finding is misleading and irrelevant. REDACTED

REDACTED (RFF
19 499-504, 506; CX 350 at 2; RX 1331 at ENHE DL 11884, in camera). Spaeth confirmed that
hospital administrators typically look to their service area to determine their respective hospitals’
market shares. (Spaeth, Tr. 2156). As of early 2005, ENH received only half of its patients from
the “core” market. (Neaman, Tr. 1307-8; RFF § 502). With only half of its business coming
from the “core,” ENH could not survive alone on that subset of its overall service area. For this
reason, ENH focuses on its 50+ Zip code service area. (RFF-Reply §49). Therefore, the term
“core” is not at all relevant.

This proposed finding is also misleading because it describes a “competitive overlap” that
simply never existed. As previously shown, Evanston Hospital and HPH were not comparable
hospitals and, therefore, did not significantly compete for the same patients and services. (RFF-
Reply 9 48). Evanston Hospital’s solid market share in HPH’s “core” communities was the
result of HPH physicians referring their patients to Evanston Hospital for the advanced care HPH
simply could not provide. (Spaeth, Tr. 2302-03).

58.  Reports produced for the Evanston and Highland Park boards in 1999, as part of the
merger process, downplayed the competitive importance of other hospitals in the North

Shore and beyond. The only hospitals besides Evanston, Glenbrook and Highland Park
that Evanston specifically identified as having a share in the Combined Core Service
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Area were: Rush North Shore (14%), Lutheran General (7%), St. Francis (7%), and Lake
Forest (3%). (CX 84 at 21 (Evanston Northwestern Healthcare and Lakeland Services
Proposed Merger, Presentation to the Board of Directors, June 25, 1999); CX 1876 at 18
(Lakeland Health Services, Inc. and Evanston Northwestern Healthcare: Proposed
Merger, Presentation to the Board of Directors, Lakeland Health Services, Inc., June 28,
1999); CX 359 at 16 (Evanston Northwestern Healthcare and Lakeland Services
Proposed Merger, Presentation to the Executive Committee, April 14, 1999)). ENH
Executives also told PHCS® that excluding from the network St. Francis, Rush North
Shore, and Condell would not justify a lower rate because those hospitals were not
viewed by ENH as significant competitors. (Ballengee, Tr. at 181-82).

Response to Finding No. 58:

This proposed finding is misleading and irrelevant because the term “core” is used to
describe only a subset of ENH’s overall and more important service area — i.e., the area from
which it gets roughly 80% of its patients and because numerous other ENH documents in
evidence show the specific shares of tens of hospitals that compete in this service area. (RFF-
Reply 99 49, 57, 59; CCFF 9 60).

This proposed finding is also false because

REDACTED ;

(Hillebrand, Tr. 1746; RFF 9 570-572, 575-
576; RFF 4§ 573-574, in camera; RX 1331 at ENHE DL 11881, in camera, (describing “RNS”
as a “key competitor”)). Moreover, Evanston Hospital has long viewed St. Francis as an

i i 11. (RFF 9 477).
important competitor as well. ( 1 ) REDACTED

6 “PHCS” refers to Private Healthcare Systems.
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(RFF 1Y 570-572, 575-576; RFF 1y 573-574, in camera). St. Francis itself saw Evanston
Hospital as its strongest competitor to the north. (RFF 9 463).

REDACTED
(RFF § 477; Hillebrand, Tr. 2005; RX 1331 at ENHE DL 11881, in camera).

REDACTED
(RFF § 577, in camera).

Hillebrand could not accept PHCS’s exclusion offer because the product offered by
PHCS, a PPO; cannot by definition accommodate any exclusions. (Hillebrand, Tr. 1746, 1894).
And even if Hillebrand could have accepted the offer, it would have been futile because
Ballengee’s superiors did not support the exclusion approach. (Hillebrand, Tr. 1894).

59.  Evanston’s December 7, 1999, Presentation to Standard and Poor’s, Strategic and Capital
Structure Review, identified few hospitals by name as competitors. It refers to the
Combined Core Service Area of Evanston and Highland Park as the “Service Area and
Competition.” Besides the three merging hospitals, Evanston’s presentation to Standard
and Poors identifies the market share of only Rush North Shore (14%), Lutheran General

(7%), St. Francis (7%), and Lake Forest (3%) within Evanston’s Combined Core Service
Area with Highland Park. (RX 704 at ENH HL 001631).

Response to Finding No. 59:

This proposed finding is misleading and irrelevant because the term “core™ is used to
describe only a subset of ENH’s overall and more important service area — i.e., the area from
which it gets roughly 80% of its patients. (RFF-Reply 4949, 57; CCFF { 60). This is made clear
in the cited document, where ENH’s and LHS’s respective “core service areas” fall under the
overall and separate title of “service area and comipetition.” (RX 704 at ENH HL 1631
(emphasis added)).

This proposed finding is further misleading because numerous other ENH documents in
evidence show the specific shares of tens of hospitals that compete in ENH’s service area. For

.example, RX 1361 shows the total market shares of the Advocate, Resurrection, Rush, Vista and
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the University of Chicago hospital systems in ENH’s 50 zip code service area along with the

shares of these systems’ individual hospitals. (RX 1361 at ENHE DL 6610-11). RX 1361 also

includes the shares of Northwest Community, Condell, Swedish Covenant, Northwestern

Memorial, Lake Forest and close to 20 other hospitals with in the 50 zip code service area. (RX

1361 at ENHE DL 6610-12). While the three ENH hospitals account for 16.6% of the service

area, the shares of the 62 other hospitals (including the 5 major hospital systems previously

mentioned) that make up the remaining 83.4% of the service area are each individually listed and

recorded by RX 1361. (RX 1361 at ENHE DL 6610-15).

60.  Before the merger, in Evanston and Highland Park’s overall service area consisting of 50
zip codes, typically the only other individual hospitals Evanston showed with specific
shares (beyond those stated in the CCSA) were Condell and Northwest Community. (CX
84 at 25 (Evanston Northwestern Healthcare and Lakeland Services Proposed Merger,
Presentation to the Board of Directors, June 25, 1999); CX 1876 at 15 (Lakeland Health
Services, Inc. and Evanston Northwestern Healthcare: Proposed Merger, Presentation to

the Board of Directors, Lakeland Health Services, Inc., June 28, 1999; RX 704 at ENH
HL 001632).

Response to Finding No. 60:

This proposed finding is misleading because numerous ENH documents in evidence
show the specific shares of tens of hospitals that compete in the 50 zip code service area. (RFF-
Reply § 59).

ENH agrees with Complaint Counsel, however, that Evanston Hospital’s and HPH’s
overall service area did, indeed, consist of 50 zip codes.

61.  Before the merger, Highland Park regarded Evanston, Lake Forest, Condell, and Rush

North Shore as competing hospitals. (Newton, Tr. 406-07; Spaeth, Tr. 2088, 2127,

2139-40, 2107, 2157, 2163)

Response to Finding No. 61:

This proposed finding is misleading. HPH did regard the above-listed hospitals as

competitors, but some of these hospitals were more important competitors than others.
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Specifically, Lake Forest and Condell were regarded by pre-Merger HPH as far more important
competitors than Evanston Hospital. (RFF q 580). This view was confirmed by all MCO
representatives who testified at trial, further confirmed by HPH’s negotiators and documents
from various other MCOs as well as by Lake Forest’s own internal documents. (RFF {9 577-
587).

Hospitals Identified by the Respondent’s Management Documents After the Merger

62.  After the merger, for ENH’s overall 50 zip code service area (which is larger than the
CCSA), ENH’s “Market Dashboard” listed as “Top Competitors™ only Lutheran,
Northwest Community, Condell, St. Francis and Swedish Covenant. (RX 1430 at ENHE
F16 00 6171 (2003 FY); RX 1300 at ENHMN003108-09 (FY 02); CX 350 at 2 (2002)).

Response to Finding No. 62:
This proposed finding is misleading. (REF-Reply { 60).

63.  In a 2002 report, there were just six hospitals with a 5% or greater share in ENH’s 50 zip
code area. These hospitals were: Lutheran General with 9.1%, Northwest Community
Hospital with 7.1%, Condell Medical Center with 5.7%, St Francis with 5.6%, Swedish

Covenant with 5.3%, and Rush North Shore with 5.0%. (RX 1361 at ENHE DL
006610-11).

Response to Finding No. 63:

This proposed finding is misleading because it fails to mention that RX 1361 also lists the
shares of the various hospital systems in ENH’s service area. Because Complaint Counsel has
repeatedly referred to the combined market shares of the hospitals that make up the ENH system,
it is only fair to compare the ENH system’s total share to those of other systems. Therefore, a
fair and complete comparison shows that in ENH’s service area the Resurrection system has the
largest market share with 17.7%, the ENH system is second at 16.4%, the Advocate system is
third with 14.4%, the Rush and Vista systems follow with 6.5% and 6.0% respectively, and the
University of Chicago hospitals finish last with 3.3%. (RX 1361 at ENHE DL 6610-11).

Moreover, Evanston Hospital’s individual share of the 50 zip codes is only 9.4%, only slightly
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larger than Advocate Lutheran General’s 9.1% and Northwest Community’s 7.1%. (RX 1361 at

ENHE DL 6610-11). Therefore, the ENH system is not even the market leader in its own service

area.

64.

65.

In a September 2002 ENH management committee discussion document, “Positioning for
Growth,” ENH listed the specific shares within its 50 zip code area of only the following
hospitals: Lutheran General (9.5%), Northwest Community (7.1%), Condell (5.7%),
Swedish Covenant (5.3%), Rush North Shore (4.9%), St. Francis (4.9%), Northwestern
Memorial Hospital (3.9%) and Lake Forest Hospital (2.9%). (RX 1331 at ENHE DL
011877, at 83).

Response to Finding No. 64:

This proposed finding is misleading because
e ¢ & REDACTED

REDACTED

(RX 1331 at ENHE DL 11883, in camera).

Most of the hospitals that draw patients from ENH’s overall service area have no
significant market presence on the North Shore. For example, in 2002, there were 24
hospitals that had less than a 5% market share in ENH’s 50 zip code service area.

Twenty of these hospitals had less than a 3% market share. (RX 1361 at ENHE DL
011883). :

Response to Finding No. 65:

This proposed finding refers to a nonexistent page in RX 1361. In any event, this

proposed finding is misleading and irrelevant. REDACTED

REDACTED

(RX 1331 at ENHE DL 11883, in camera). By this
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standard, Complaint Counsel implicitly concedes that the addition of HPH’s market share to
Evanston’s was of little significance.

Finally, this proposed finding is confusing. CCFF 9 53, 58 appear to equate Evanston
Hospital and HPH’s Combined Core Service Area with the entire North Shore region, but now
proposed CCFF § 65 seems to expand the North Shore to include all 50 Zip codes of ENH’s
service area. This is yet another example of Complaint Counsel failing to understand and
properly define the relevant geography of this case.

66.
REDACTED

- (Neaman, Tr.
1303, Foucre, Tr. 933-34; RX 1503, in camera).

Response to Finding No. 66:
This proposed finding is misleading and incomplete. It does not explain that the above-
mentioned hospital systems exert a competitive restraint on ENH regardless of how many of

these systems’ member hospitals are located in ENH’s service area.

REDACTED

(RX 1361 at ENHE DL 6610-11; RX 1331 at ENHE DL 11883, in camera).
ENH’s internal documents also reveal that many of the individual hospitals in these systems have
managed to capture a share of ENH’s service area. For example, all eight hospitals in the
Resurrection System have a share of ENH’s service area, seven of the nine Advocate hospitals
have a share, three of the five Rush hospitals have a share, and both of the Vista and University

of Chicago hospitals have a share of ENH’s service area. (RX 1361 at ENHE DL 6610-11).
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67.

Downtown Teaching Hospitals Considered a Separate Group by ENH

Before the merger, in communications with board members, Evanston and Highland Park
did not identify specific downtown hospitals as competitors. For example, reports
produced for the Evanston and Highland Park Boards in 1999 as part of the merger
process aggregated all the downtown teaching hospitals as a single entry with a 7%
market share in the Combined Core Service Areas of the hospital and 4.7% market share
in the overall service areas of the two hospitals. (CX 84 at 21, 25 (Evanston
Northwestern Healthcare and Lakeland Services Proposed Merger, Presentation to the
Board of Directors, June 25, 1999); CX 1876 at 18, 15 (Lakeland Health Services, Inc.
and Evanston Northwestern Healthcare: Proposed Merger, Presentation to the Board of
Directors, Lakeland Health Services, Inc., June 28, 1999).

Response to Finding No. 67:

This proposed finding is misleading because the trial testimony and documents in

evidence from numerous sources show that the downtown hospitals, particularly Northwestern

Memorial, competed with Evanston Hospital and HPH and continue to compete with ENH.

(RFF 91 43, 397, 404, 434, 455-56, 458-459, 477, 489, 490, 548, 563-565, 567-568, 1074, 1735,

2290-2291). Other Merger documents shared with Evanston Hospital Board members also

explain that out of the 33,888 admissions in the combined core service area, over 15,000 were

admitted to hospitals other than Evanston Hospital, Glenbrook Hospital, and HPH. Specifically,

16% of these 15,000 patients went to the downtown hospitals. (CX 359 at 18).

68.

Before the merger, in communications with Standard and Poors, Evanston lumped all the
downtown teaching hospitals together with a 7% market share in the Combined Core
Service Areas of the two hospitals and a 4.7% market share in the overall service area.
(RX 704 at ENH HL 001631-32).

Response to Finding No. 68:

This proposed finding is misleading because the trial testimony and documents in

evidence from numerous sources show that the downtown hospitals, particularly Northwestern

Memorial, competed with Evanston Hospital and HPH and continue to compete with ENH.

(RFF-Reply 1 67).
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IIl. THE MERGER
69.  On more than one occasion, Evanston and Highland Park considered merging. For
example, there were some “pre-merger discussions” in May 1997. (Spaeth, Tr. 2202). A

merger was one of several strategies Mr. Spaeth and Mr. Neaman considered in order for
the two hospitals to “align” themselves. (Spaeth, Tr. 2202-03; CX 1861 at 1-2).

Response to Finding No. 69:

This proposed finding is incomplete and misleading. It fails to explain that HPH
considered, yet rejected, arrangements short of a merger, such as clinical joint ventures. (RFF-
Reply 1 1595-1596). It further fails to explain that HPH considered numerous other hospitals
with which to align but, after a long and careful search, decided on Evanston Hospital. (RFF-
Reply §1598). Only Evanston Hospital demonstrated both the ability and the will to improve
HPH’s quality of care and ensure its long-term survival. (RFF-Reply 1 1598).

70.  The merger discussions that resulted in the actual merger started in late 1998 or early
1999. (CX1at2; CX2at7).

Response to Finding No. 70:

Respondent has no specific response.

71. This merger was seen as an opportunity for the hospitals to “join forces and grow
together rather than compete with each other.” (CX 2 at 7)

Response to Finding No. 71:

This proposed finding is inaccurate and misleading. HPH hardly posed a competitive
threat to Evanston Hospital, and the two were certainly not each other’s closest substitutes. (RFF
99 480-481, 538-559; RFF-Reply 1y 47, 48, 57, 58, 61).

Moreover, the cited passage from CX 2 does not refer to hospital services but, rather, to
physicians and medical offices. (RFF-Reply 9 1351, 1355, 1357, 1360, 1588). The fact that the
referenced statement was made at an HPH Medical Executive Committee meeting further

confirms that it did not relate to hospital services. (CX 2 at 1; RFF-Reply 1 1360, 1588).
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72.  The merging parties, including Evanston Northwestern Healthcare, Lakeland Health
Services, and Highland Park Hospital, signed a letter of intent to merge effective July 1,
1999. (Neaman, Tr. 1328; RX 567 at ENH MN 001365).

Response to Finding No. 72:
Respondent has no specific response.

73.  The merger agreement was finalized on October 29, 1999. (CX 501 at 16).
Response to Finding No. 73:
Respondent has no specific response.

74.  Kaufman, a consultant hired by Highland Park Hospital, estimated the value of Highland
Park around the time of the merger to be approximately $272 million. This figure
includes $100 million in capital avoidance and accounts for $120 million in long-term

debt. (CX 1875 at 1).

Response to Finding No. 74:

This proposed finding is misleading because it does not fully describe the financial
situation at pre-Merger HPH. As shown during trial and detailed in Respondent’s proposed
findings of fact, pre-Merger HPH suffered from serious financial problems, including operating
income losses in the late 1990s, and it lacked sufficient cash reserves to meet the competitive
challenges of the Chicago marketplace. (RFF {{ 44-46, 2298-2413). HPH’s 1998 operating
revenue was positive only because HPH mixed in its investment income, a practice frowned on
in the industry. (RFF Y 2347-2350). Without investment income, HPH actually lost $1 million
in 1997 and $7 million in 1998. (RFF § 2351).

This proposed finding is further misleading because it fails to explain that $130 million of
the $272 million in value consisted of HPH’s cash on hand. But despite this cash on hand and
additional investment money, HPH’s funds were still insufficient to meet the competitive

challenges of the Chicago marketplace. (RFF §2366). In fact, Kaufman advised against using
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HPH’s cash or even the investment dollars on hospital improvements. (RFF Y 2366, 2368-
2370).

Dr. Noether confirmed Kaufman’s conclusions, similarly testifying that HPH’s cash was
not sufficient to continue to prop up its operating income, make the capital expenditures
necessary to keep the hospital competitive, and to service the over $100 million debt Complaint
Counsel noted in its proposed finding. (RFF §2410). Complaint Counsel offered no expert
testimony to rebut Kaufman and Dr. Noether on this issue. (RFF §2413).

Finally, the $100 million in capital avoidance, the amount of money ENH would have to
spend without the Merger to establish a facility similar to HPH in Lake County, turned out to be
an incorrect figure. (CX 1875 at 1). As of February 2005, ENH had already spent over $120
million on capital improvements at HPH and has committed to spending another $45 million.
(RFF 4 1518). Because Evanston Hospital took on a hospital with far more severe quality and
financial problems than initially expected, this $100 million in capital avoidance became
irrelevant. (RFF-Reply 1137, 41-45).

75.  In April 1999, Evanston and Highland Park signed an agreement to develop a cardiac
surgery program at Highland Park Hospital. (Rosengart, Tr. 4527-30; CX 2094). In

November 1999, the state approved a certificate of need for an open heart surgery

program at Evanston and Highland Park. (Newtojn, Tr. 423).

Response to Finding Ne. 75;

Respondent has no specific response.

76.  Deloitte, a consultant hired by Evanston Northwestern Healthcare, stated in May of 1999
that an external buyer might purchase Lakeland Health Services for $70-94 million.
Deloitte also stated that “When added to their investment fund (after retiring long-term
debt) the result is $162-$186 million in proceeds.” (RX 536 at ENH HJ 000323).
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Response to Finding No. 76:

This proposed finding is incomplete and misleading. Because the cited Deloitte report
was issued in May 1999, it came before the due diligence unearthed the full extent of HPH’s
financial and quality problems. (RFF § 1536-1548, 2336-2404). To remedy these problems
and bring HPH up to ENH’s standards, between January 2000 and February 2005, ENH poured
more than $120 million into capital expenditures at HPH and has committed another $45 million.
(RFF-Reply § 74). Given that ENH will eventually spend at least $165 million in capital
expenditures alone, it is. clear that HPH was not the lucrative purchase this proposed finding
implies.

77.  Inthe fall of 1999, executives of Evanston and Highland Park met with Bain and
developed a pricing strategy linked to the merger of Evanston and Highland Park.
During these pre-merger meetings, the Evanston and Highland Park executives and
consultants from Bain exchanged pricing information and discussed how to leverage the
merger of the two hospitals to obtain higher rates and convert fixed rate contracts to

discount off charges. (See CCFF 1497-1504, 1509-1530).

Response to Finding No. 77:

This proposed finding is very misleading. (RFF-Reply { 1497-1504, 1509-1530). First,
Evanston Hospital hired Bain to help with its MCO contracting strategies sometime after August
1999, but well before Bain’s “Initial Review” presentation on October 29, 1999, the same day
the Agreement and Plan of Merger was signed. (Neaman, Tr. 1159-60; CX 2072 at 1; RX 651,
RX 652). Therefore, Bain’s contracting advice from the Summer of 1999 through 2000 was not
contingent on the Merger. (Hillebrand, Tr. 1847; RX 2047 at 24-25 (Ogden, Dep.); RFF § 705).

Bain advised Evanston Hospital to seck higher rates regardless of whether the Merger was

consummated. (Neaman, Tr. 1347; RFF § 705).

REDACTED

47



REDACTED
(RFF 99 996-998,

in camera). Kim Ogden, who was the Bain representative responsible for the ENH Merger
project (but was no longer employed by Bain or any other party involved in this case when she
testified) explained that Bain eventually found that HPH was too small to make a difference to
MCOs. (RX 2047 at 3, 38 (Ogden, Dep.)). Ogden further testified that, while Bain thought the
Merger provided several benefits to ENH, “[w]e weren’t trying to renegotiate based on a
changed position because of the merger. We said we need to renegotiate because we don’t have
a contract. You haven’t negotiated with us in five years. Here is who Evanston is, and it really
was overwhelmingly a focus on Evanston” and what Bain thought was “fair market value.” (RX
2047 at 32 (Ogden, Dep.)). Ogden continued, explaining that HPH was a “tiny hospital” and the
Merger did not change ENH’s “position in the marketplace at all.” (RX 2047 at 33 (Ogden,
Dep.)). So the “leverage” that ENH had with MCOs after the Merger was a function of where
they had been paid before the Merger, and ENH’s position as a major-sized hospital (even
without HPH). (RX 2047 at 41 (Ogden, Dep.)). Therefore, what made ENH’s post-Merger
contracting efforts successful was the application of “better people and a better process.” (RX
2047 at 33 (Ogden, Dep.)).
78.  Inthe merger agreement, the parties agreed that Lakeland Health Services and Highland
Park Hospital would be merged into Evanston Northwestern Healthcare (CX 501 at 17)

and that Lakeland Health Services and Highland Park Hospital would no longer exist as
separate corporations. (CX 501 at 17).

Response to Finding No. 78:

Respondent has no specific response.

79.  The merger was consummated on January 1, 2000. (See, e.g., CX 501 at 17).
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Response to Finding No. 79:

Respondent has no specific response.
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IV.

80.

81.

82.

PROCEDURAL HISTORY
A. Investigation and Complaint
1. Investigation

ENH was first notified of the Federal Trade Commission investigation in a letter dated
November 6, 2001. The letter was addressed to Mark Neaman, President and Chief
Executive Officer of ENH, from Attorney Oscar Voss of the FTC. (Neaman, Tr. 1269;
CX20at1).

Response to Finding No. 80:

Respondent has no specific response.

The pre-Complaint investigation period ended with the issuance of the Complaint on
February 10, 2004, in the matter of Evanston Northwestern Healthcare Corporation, ef al.
(Complaint, February 10, 2004). Respondents answered the Complaint in a filing dated
March 17, 2004. (Respondents’ Answer to Complaint, March 17, 2004). Subsequent to
their initial filing, Respondents amended their answer to the Complaint on July 12, 2004.
(See Respondents’ First Amended Answer, July 12, 2004). Respondents amended their
answer again in January 2005. (See Respondents’ Second Amended Answer, January 11,
2005).

Response to Finding No. 81:

Respondent has no specific response.

Discovery during the post-Complaint investigation included subpoenas for depositions,
subpoenas for documents, requests for admissions and interrogatories. The FTC
requested and obtained pertinent information and documents from Respondents. (See,
e.g., CX 5940 at 1-46; Complaint Counsel’s First Request for Production of Documents
Issued to Evanston Northwestern Healthcare, February 24, 2004). Information and
documents were also sought by Respondents and turned over by the FTC. (See, e.g.,
Respondent Evanston Northwestern Healthcare Corporation’s First Request For
Production of Documents, April 23, 2004). In addition, the post-Complaint discovery
necessitated the production of information and documents from third parties, such as
hospitals and health plans. (See, e.g., CX 5910 at 1-28).

Response to Finding No. 82:

Respondent has no specific response.

50



83.

2, Counts of the Complaint

Both Counts I and II of the Complaint allege that Evanston and Highland Park
consummated a merger in violation of Section 7 of the Clayton Act. Count I alleges the
violation using a structural analysis drawn from the Merger Guidelines, but adapted to the
facts of this case in which Complaint Counsel challenges a merger that has already taken
place and for which pricing data is available. (Complaint § 16-18). Count II alleges the
violation based on direct evidence of competitive effects of the merger, which gave ENH
market power. (Complaint § 28-31) Count III concerns physician price fixing, and on
April 5, 2005, the Commission issued a non-final consent order regarding that count for
public comment. (Complaint §33-44). Evanston Northwestern Healthcare Corporation
and ENH Medical Group, Inc., Docket No. 9315, April 5, 2005.

Response to Finding No. 83:

Respondent agrees with this proposed finding to the extent that Counts I and II allege

claims against ENH, and Count III alleged a claim against ENH Medical Group, Inc. These

allegations, however, have no basis in fact or law. Indeed, Count II, to the extent it alleges that

Complaint Counsel can prove a violation of Section 7 based on direct effects alone, has no legal

basis. (Resp.’s Pre-Trial Brief at 9-13, Resp.’s Post-Trial Brief at 31-34, Resp.’s Reply Brief at

Section I.D.1). Count III has been settled.

84,

a. Count I

Count I of the complaint discusses the relevant product market, geographic market, and
market concentration HHIs. It alleges that the the [sic] merger resulted in a post-merger
HHI increase in excess of 500 points to a level exceeding 3000 points. Based largely on
market shares and concentration figures, Count I concludes that the merger was
anticompetitive and lessened competition. (Complaint  16-18).

Response to Finding No. 84:

Respondent agrees with this proposed finding only to the extent that Count I alleges a

product market, a geographic market, market concentration Herfindahl-Hirshman Indexes

(“*HHIs”) and a violation of Section 7. These allegations, however, have no basis in fact or law.
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85.

86.

87.

The Market Structure Analysis in Count I is Based on the Merger Guidelines Approach

The Merger Guidelines poses the following question to define the relevant product

market:
If, in response to the price increase, the reduction in sales of the product would be
large enough that a hypothetical monopolist would not find it profitable to impose
such an increase in price, then the Agency will add to the product group the
product that is the next-best substitute for the merging firm’s product . . . . The
price increase question is then asked for a hypothetical monopolist controlling the
expanded product group. This process will continue until a group of products is
identified such that a hypothetical monopolist over that group of products would
profitably impose at least a “small but significant and nontransitory” increase in
price [“SSNIP”], including the price of a product of one of the merging firms.

(Section 1.11 of the 1992 Merger Guidelines). There is a comparable question for
defining the relevant geographic market (Section 1.21 of the Merger Guidelines).

Response to Finding No. 85:

Respondent has no specific response.

Under the Merger Guidelines approach, once a market has been defined under the SSNIP
test, the market shares of the merging firms are used to predict whether a proposed
merger might be anticompetitive. In most merger cases, because the merger under
analysis has not yet been consummated, the Merger Guidelines approach, including the
market definition, is a predictive or inferential exercise, with no post-merger evidence to
examine. (Elzinga, Tr. 2360).

Response to Finding No. 86:

Respondent has no specific response.

Based on the principles laid out in the Merger Guidelines, and applying the hypothetical
monopolist test, the product market is general acute care inpatient services, including
primary, secondary and tertiary services, because ENH successfully over the long term
raised the prices of that product. (Haas-Wilson, Tr. 2666-67; see generally, Neaman Tr,
1210-11; Hillebrand, Tr. 1756; Spaeth Tr. 2083-88; Holt-Darcy, Tr. 1422-23).

Response to Finding No. 87:

This proposed finding is inaccurate and misleading. Under the Horizontal Merger

Guidelines, the product market is not defined “because” there is a price increase. Rather, for

product market, the relevant inquiry begins with the products “produced or sold” by the merging
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firms. (1992 Horizontal Merger Guidelines, §1.11; Noether, Tr. 5905-06).

REDACTED

(Spaeth, Tr. 2299-2300; Ballengee, Tr. 144-45, 200; Mendonsa, Tr, 556, in camera; Hillebrand,

Tr. 1862; Foucre, Tr. 1122-23, in camera; Holt-Darcy, Tr. 1585, in camera; RFF 9369, in
REDACTED

camera'

REDACTED

374, in camera
This is consistent with MCO testimony suggesting that a MCO could not contract
with a hospital for only its outpatient or inpatient services but, instead, is required to contract for
“all of the services that [the hospital] offered.” (Neary, Tr. 592). This testimony is inconsistent,
under the Merger Guidelines, with the exclusion of outpatient from the product market.

88.  Based on the principles of the Merger Guidelines, and, in particular, the hypothetical
monopolist test, the relevant geographic market in this case includes the area contiguous
to the three hospitals of ENH, which includes the campuses of Highland Park, Evanston
and Glenbrook Hospitals, because ENH successfully raised its prices in a significant way
over the long term and customers did not turn to alternative sellers located outside of the
geographic area. (Haas-Wilson, Tr. 2452, 2667). This is a roughly trianglular area.
(Newton, Tr. 351-52; Chan, Tr. 939-40; Foucre, Tr. 901-903; Ballengee, Tr. 168;
Holt-Darcy, Tr. 1425-1427)

Response to Finding No. 88:

This proposed finding is inaccurate and misleading. The appropriate geographic market
in this case includes, at least, the merging hospitals, Rush North Shore, St. Francis, Advocate
Lutheran General, Resurrection, Lake Forest Hospital and Condell. (Noether, Tr. 5928, 5960;
RFF-Reply | 54).

In addition, under the Horizontal Merger Guidelines, for geographic market, the relevant
inquiry begins with an identification of the “next best substitutes” for the merging firms. (1992

Horizontal Merger Guidelines, § 1.21; Noether, Tr. 5928). Under the Guidelines, Dr. Haas-
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Wilson’s market would only make sense if Evanston Hospital and HPH were next best
substitutes in geographic terms. (Noether, Tr. 5932). Evanston Hospital and HPH were not next

best geographic substitutes. (Noether, Tr. 5932; RFF 91 387-484).

REDACTED

(Baker, Tr. 4703-04, in camera).
This proposed finding also ignores the substantial evidence demonstrating that the post-
Merger price increases were not anticompetitive. (RFF ] 515-1164). Faced with non-

anticompetitive price increases, customers would not be expected to turn to alternative sellers. In

addition, REDACTED |

(Baker, Tr. 4704, in camera). Finally, the term “triangle,” as
used in reference to the three ENH hospitals, was invented by Complaint Counsel and does not
appear in any of the relevant documents. (RFF-Reply { 54).

89.  The only hospitals in the relevant geographic market are the three ENH Hospitals.
(Haas-Wilson, Tr. 2452, 2667). Accordingly, the post-merger HHIs in this market would

be 10,000, “which is 100 squared, if you had a single monopolist in the market.”
(Noether, Tr. 5963).

Response to Finding No. 89:

This proposed finding is inaccurate and misleading because the HHI calculations are

based on an inappropriate, and unprecedented, geographic market comprised of only the merging
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hospitals. This market is not supported by logic or the Guidelines methodology. (RFF-Reply
1645-1646). Consequently, these HHI calculations are meaningless.
90.

REDACTED

Dr. Noether acknowledged that
the post-merger HHIs are at what the Merger Guidelines terms the highly concentrated
level “over 1900, increasing by about 300 from pre-merger levels” (Noether Tr, at 5963).

Response to Finding No. 90:

This proposed finding is misleading because it ignores that Dr. Noether’s estimate of
concentration levels using her minimum market was necessarily conservative. (RFF-Reply
1724). For example, there are some hospitals outside of this minimum market that place
substantial competitive constraint on hospitals in the market. (Noether, Tr. 5929, 5930-31). In
addition, this finding ignores testimony that even this very conservative market is not
concentrated relative to the types of transactions that “typically are challenged as likely to cause
anticompetitive effects.” (Noether, Tr. 5963).

b. Count II

Determining Competitive Effects of the Merger Through Direct Evidence

91.  Count II alleges that the merger is anticompetitive because it resulted in anticompetitive
price increases. (Complaint § 28-31).

Response to Finding No. 91:
Respondent agrees with this proposed finding only to the extent that Count II alleges that
the Merger was anticompetitive. This allegation, however, has no basis in fact or law.

92.  For purposes of Count I, direct evidence of anticompetitive effects demonstrates the
existence of market power. (Elzinga, Tr. 2355, 2363; Haas-Wilson, Tr. 2482).
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Response to Finding No. 92:

This proposed finding is irrelevant because the law requires proof of a relevant market.
Nevertheless, this proposed finding is misleading to the extent it suggests that sufficient evidence
exists in this case to support a finding of direct evidence that the Merger is anticompetitive. To
reach such a finding (again, from an economic, as opposed to legal, perspective), an economist
must have evidence that the firm raised its market prices and reduced industry output. “The end
game objective [of merger analysis] is to try and assess or infer whether combining these two
firms will raise market prices and reduce industry output.” (Elzinga, Tr. 2360). To support a
finding of “direct evidence,” Complaint Counsel must show that ENH’s post-Merger prices
increased in an anticompetitive manner (i.e. above competitive levels), or that output decreased.
(Haas-Wilson, Tr. 2451 (defining market power as “the willingness and ability of a firm to raise
its prices above competitive levels.”)). Complaint Counsel, however, made no such showing.

Dr. Haas-Wilson’s analysis of post-Merger prices only considered the price changes
without any evaluation of price levels. But considering only price changes (and not price levels),
Dr. Haas-Wilson’s analysis does not support a finding of direct evidence. Dr. Haas-Wilson

admitted that

REDACTED

(Haas-Wilson, Tr.
2834-36, in camera; RFF {9 1053, 1059-1061; RFF {9 1054-1058, 1062-1064). Consequently, it
is impossible to conclude that the post-Merger price changes were anticompetitive based on a

simple examination of price changes, without a consideration of competitive price levels.
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REDACTED

(Noether, Tr. 5989, 5991;

Haas-Wilson, Tr. 2833-34, in camera). REDACTED

(Haas-Wilson, Tr. 2823-24, in camera).

Consequently, Dr. Haas-Wilson’s failure to rule out all benign explanations for the price

increases she measured is fatal to a finding of direct evidence. (RFF-Reply 4 739-741).
Respondent’s experts provided the only empirical analysis of price levels, and that

analysis demonstrated that ENH was not pricing at competitive levels before the Merger. The

post-Merger price increases were not anticompetitive under that analysis but, instead, were

consistent with the learning about demand benign explanation for the price increases. (RFF q{

1110-1164).

Finally, Complaint Counsel admits that “ENH did not see a decrease in the number of
managed care admissions as a result of ENH’s price increases in 2000.” (CCFF { 1653).
Consequently, there is no support for a finding of direct evidence of anticompetitive effects.

93.  After a merger has been consummated, an economist can rely on direct evidence such as
price behavior in the marketplace after the merger was consummated, evidence from the
merging parties themselves after the merger took place, (i.e., how they assessed the
merger), and the assessment of the consequences of the merger by people who buy in the

marketplace, rather than inferential data based on market definition and share. (Elzinga,
Tr. 2362; Haas-Wilson, Tr. 2468).

Response to Finding No. 93:

This proposed finding is irrelevant and misleading. (RFF-Reply 9 92).
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94.

9s.

Dr. Haas-Wilson used a list of potential explanations to guide her analysis of how to
design the empirical model that she used to evaluate her “testable hypotheses.” Her
methodology was designed to test specifically which of the potential explanations derived
from economic theory “can or cannot explain the price increase.” (Haas-Wilson, Tr.
2481).

Response to Finding No. 94:

Respondent has no specific response.

If one eliminates the hypothesis that post-merger evidence of price increases is due to
benign market forces, such as increases in market demand or increases in costs in the
market, then the post-merger evidence of price increases is explicable by the market
power that the two firms have in combination that they may not have had when they were
independent centers of initiative in the marketplace. (Elzinga, Tr. 2365; Haas-Wilson,
Tr. 2467; 2480-81).

Response to Finding No. 95:

Respondent has no specific response except to note that Complaint Counsel did not

eliminate at trial the hypothesis that post-Merger evidence of price increases is due to benign

market forces.

96.

97.

Where there is direct evidence of anticompetitive effects of a merger proved through
empirical study, there is no need to engage in the full process outlined in the Merger
Guidelines for investigations where the merger has not yet occurred. (Haas-Wilson, Tr.
2468; Elzinga, Tr. 2355, 2362-63).

Response to Finding No. 96:

This proposed finding is irrelevant and misleading. (RFF-Reply 7 92).

Where an analyst has persuasive post-merger evidence about the consequences of a
merger, it is not necessary to define a relevant product or geographic market. If one has
direct evidence that a merger is anticompetitive, one would rely on that direct evidence of
anticompetitive effects rather than rely on the inferential evidence based on market
definition and share. (Elzinga, Tr. 2355, 2363).

Response to Finding No. 97:

This proposed finding is irrelevant and misleading. (RFF-Reply Y 92).
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98.

Count II Identifies Direct Evidence of Anticompetitive Effects Related to the Merger
Dr. Haas-Wilson, complaint counsel’s economic expert, applied economic theory to
systematically identify a number of potential explanations for the price increase at ENH
after the merger. (Haas-Wilson, Tr. 2480).

Response to Finding No. 98:

This proposed finding is misleading to the extent it suggests that the list of potential

explanations that Dr. Haas-Wilson identified is an exhaustive list of potential explanations for

the post-Merger price increase. REDACTED

: (Haas-

Wilson, Tr. 2486-89, 2681-83; Baker, Tr. 4650-53, in camera; RFF § 523).

99.

100.

Using economic theory, Dr. Haas-Wilson made a list of ten potential explanations for the
“large, post-merger price increase at ENH,” a list which is reflected in DX 7024.
(Haas-Wilson, Tr. 2480-81).

Response to Finding No. 99:

This proposed finding is misleading. (RFF-Reply { 98).

REDACTED

(Haas-Wilson, Tr.
2734, in camera).

Response to Finding No. 100:

This proposed finding is incorrect. Dr. Haas-Wilson was not able to rule out the nine

potential explanations she identified. (RFF-Reply {{ 594-595, 597-599, 602-608). In particular,
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she was not able to rule out learning about demand or post-Merger improvements in quality.

(RFF-Reply 19 597-599, 737). This proposed finding is also misleading to the extent it suggests

that the nine, non-market power explanations identified by Dr. Haas-Wilson are the only

potential explanations for the price increase. REDACTED

523).

101.

(Haas-Wilson, Tr. 2486-89, 2681-83; Baker, Tr. 4650-53, in camera; RFF §

REDACTED

(CX3atl;CX1879at3-4,CX 1at3;CX2at7,CX4atl,2,9; CX 1566 at 9; Neaman,
Tr. 1138, in camera); ‘
- T {CX5at5;CX6at7,CX2070at 3;
CX12at2;CX13atl;CX16atl;and CX 17 at 2), :

(CX 1099, in camera;
CX 1519 at 1-2, incamera; CX 30at 1; CX 23 at2;CX24at2; CX26at1,CX25at9;
CX31latl).

Response to Finding No. 101:

This proposed finding is incorrect. The cited ENH documents do not illustrate that

Evanston Hospital and HPH sought, or obtained, market power through the Merger. Instead,

these documents emphasize that the primary goals of the Merger were to improve the quality of

care for the Evanston Hospital and HPH communities, to bolster the financial health of HPH and

to generate much needed cost savings. (RFF 9 259-297).
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Nor do the cited ENH documents somehow reveal that ENH used market power after the
Merger. The documents, instead, confirm that, as a result of the Merger, ENH learned about its
true value in the market as an academic hospital. (RFF §{ 656-703, 726-737, 1002).

Respondent addresses below the documents and testimony at issue as they are used by
Complaint Counsel in the following proposed findings of fact.

102. In addition to the empirical research of Dr. Haas-Wilson and the numerous documents
illustrating ENH’s exercise of market power, there is significant testimony from present
and former executives of the merging parties that is consistent with a finding that the
merger created market power. (Neaman, Tr. 1036, 39, 1200, 1202-04, 1207-09, 1211-12;
Hillebrand, Tr. 1705, 1709-10, 1711-13, 1718-22, 1751, 1754-55, 1757-58, 1764,
1811-17, 2036; Spaeth, Tr. 2210-11; Newton, Tr. at 351-52, 354, 359-62, 363-65,
366-67; Chan, Tr. 694-97, 703-06, 709-10, 834, 839-41, 844-45).

Response to Finding No. 102:

This proposed finding is incorrect. The cited testimony does not show that Evanston
Hospital and HPH sought, or obtained, market power through the Merger or that ENH used
market power after the Merger. Rather, the cited testimony from present ENH executives
confirms that the primary goals of the Merger were to improve the quality of care for the
Evanston Hospital and HPH communities, to bolster the financial health of HPH and to generate
much needed cost savings. The cited testimony from present ENH executives further confirms
that, as a result of the Merger, ENH learned about its true value in the market as an academic
hospital. Finally, the cited testimony from former ENH employees, Newton and Chan, should be
disregarded. (RFF-Reply 9 1465).

Respondent addresses below the testimony at issue as they are used by Complaint
Counsel in the following proposed findings of fact.

103. Thus, the January 1, 2000, merger between Evanston Hospital and Highland Park

Hospital enhanced the market power of ENH, and, after that merger, “the merged entity
exercised market power.” (Haas-Wilson, Tr. 2451).
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Response to Finding No. 103:

This proposed finding is inaccurate. Dr. Haas-Wilson failed to rule out all potential
explanations for the price increase, both the nine she identified and those she did not consider.
Nor was she able to explain away the evidence demonstrating that the price increases can be
explained by pro-competitive forces. Accordingly, Complaint Counsel did not meet its ultimate
burden in this case through Dr. Haas-Wilson’s testimony (or otherwise) of showing that the
Merger resulted in the enhancement and exercise of market power. (Noether, Tr. 6216; RFF
656-923; RFF-Reply | 740).

104. “Market power” is the ability of a firm to raise its prices above competitive levels. The

term “competitive levels” means a long-term analysis to determine the price that would
just allow a firm to break-even or earn “zero economic profit.” (Haas-Wilson, Tr. 2451).

Response to Finding No. 104:

Respondent agrees with the definition of market power. However, this proposed finding
confuses the definition of “competitive levels.” Competitive levels are the price levels that
prevail in a competitive market place with free and unfettered competition. Where the
marketplace supports more than one price level, a representative price is simply the average of
the competitors’ prices. For instance, in this case, ENH’s competitive level is the average of the
price of care at several of the major t;:aching hospitals in the Chicago area. (Noether, Tr. 5992).

c. Count IIT and the Count III Settlement
105. Count 3 relates to physician price fixing by the ENH Medical Group and Highland Park
physicians. The Commission accepted the settlement of Count III for public comment on

April 5,2005. (Evanston Northwestern Healthcare Corporation and ENH Medical
Group, Inc., Docket No. 9315, April 5, 2005,
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Response to Finding No. 105:

This proposed finding is irrelevant because Count III settled and was not at issue in this
trial. Itis also misleading because Count III related to alleged, not actual, price fixing by the
ENH Medical Group and the group of independent Highland Park physicians.

B. The Hearing

1. Schedule

106. The hearing began in Washington, D.C., on February 10, 2005. The last witness testified
on April 7, 2005. (Tr. 1-6372).

Response to Finding No. 106:

Respondent has no specific response.
107.  The total number of hearing days as of May 1, 2005, was 29. (Tr. 1-6372).

Response to Finding No. 107:

This proposed finding is inaccurate. The total number of hearing days was 30, not 29.
(Tr. 1-6372, Volumes I - XXX).

2. Witnesses

108.  Complaint Counsel called sixteen witnesses. These witnesses included health plans,

present and former employees of Evanston and Highland Park, and an employee of the

state of Illinois. Complaint Counsel also called four experts, three in the field of
economics and one in the field of quality of care. (Tr. 1-6372).

Response to Finding No. 108:

Respondent has no specific response except to note that Complaint Counsel did not call a
single representative from two of the most important MCOs in the Chicago market: Blue Cross
and Humana. Complaint Counsel also failed to call a single employer, the market actor
Complaint Counsel argues is the crucial linchpin between MCOs, hospitals and patients. (Final

Pretrial Conference, Tr. 22-23).
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109.

Respondent called nineteen witnesses. These witnesses included ENH employees such as
nurses, physicians, and administrators, as well as two of ENH’s consultants and the
mayor of Highland Park. Respondent also called three experts, two in the field of
economics and one in the field of quality of care. Respondent did not call any health
plans or other customers as witnesses. (Tr. 1-6372).

Response to Finding No. 109:

This proposed finding is misleading because Complaint Counsel likewise did not call a

single employer or representative from two of the most important MCOs in the Chicago market.

‘Complaint Counsel, of course, carries the ultimate burden in this case.

110.

111.

112.

113.

3. Exhibits

Complaint Counsel introduced into evidence approximately 880 exhibits (referred to as
CXs). (JX 1; Tr. 1-6372).

Response to Finding No. 110:

Respondent has no specific response.

Respondent introduced into evidence approximately 700 exhibits (referred to as RXs).
(IX 1; JX 2; Tr. 1-6372).

Response to Finding No. 111:

Respondent has no specific response.
Exhibits from both Respondent and Complaint Counsel were admitted during court room

proceedings and through several joint exhibits (referred to as JXs). There are seven JXs,
which are marked as JX 1 to JX 7. However, JX 4 was replaced by JX 7. (IX 7).

Response to Finding No. 112:
Respondent has no specific response.

The CX and RX exhibits consist mainly of documents from the Respondent’s files. The
remaining documents were for the most part obtained from third parties. (See, e.g., JX 1).

Response to Finding No. 113:

Respondent has no specific response.
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114.

INTERSTATE COMMERCE

At all times relevant to the Complaint, Respondent, which is located in Evanston, Illinois,
was and is engaged in interstate commerce and activities affecting interstate commerce in
the delivery of health care services (as the parties have stipulated). (Stipulation
Regarding Interstate Commerce, 8/30/04).

Response to Finding No. 114:

Respondent agrees with the above stated terms of the August 30, 2004 Stipulation

Regarding Interstate Commerce.

115.

Respondent received combined payments for the delivery of health care services well in
excess of $10 million in each year from 1999 through 2003 from the following
companies and/or their subsidiaries:

a. Aetna, with its corporate headquarters in Hartford, Connecticut.

b. Cigna, with its corporate headquarters in Philadelphia, Pennsylvania.

c. Humana, with its corporate headquarters in Louisville, Kentucky.

d. United, with its corporate headquarters in Minneapolis, Minnesota.

e. Private Healthcare Systems, with its corporate headquarters in Waltham,
Massachusetts.

f. Great-West, with its corporate headquarters located in Greenwood Village,
Colorado.

g. Preferred Plan, with its corporate headquarters located in Stow, Ohio.
(Stipulation Regarding Interstate Commerce, 8/30/04).

Response to Finding No. 115:

Respondent agrees with the above stated terms of the August 30, 2004 Stipulation

Regarding Interstate Commerce.

116.

“At all times relevant to the Complaint, Respondent ENH and the ENH Faculty Practice
Associates (the ENH-employed physician group), have received and continue to receive
in the aggregate significant payments from the federal Medicare Program, 42 U.S.C. §$
1395 et seq., and the federal/state Medicaid program, 42 U.S.C. §§ 1396 ef seq.”
(Stipulation Regarding Interstate Commerce, 8/30/04).
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Response to Finding No. 116:
Respondent agrees with the above stated terms of the August 30, 2004 Stipulation

Regarding Interstate Commerce.

117. “Atall times relevant to the Complaint, ENH, through its operations at Evanston
Hospital, Glenbrook Hospital, and Highland Park Hospital, has engaged and continues to
engage in commerce and in activities affecting commerce, as the term ‘commerce’ is
defined by Section 1 of the Clayton Act. 15 U.S.C. § 12” (as the parties have stipulated).
(Stipulation Regarding Interstate Commerce, 8/30/04).

Response to Finding No. 117:
Respondent agrees with the above stated terms of the August 30, 2004 Stipulation

Regarding Interstate Commerce.
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VI. HEALTH CARE INDUSTRY BACKGROUND
A, Qualifications of Deborah Haas-Wilson

118.  Complaint Counsel’s expert witness, Dr. Deborah-Haas Wilson, provided, among other
trial testimony, her expert opinion on the background of the health care industry and the
dynamics of competition within the marketplace. (Haas-Wilson, Tr. 2453-67).

Response to Finding No. 118:

Respondent has no specific response.

119.  Dr. Haas-Wilson is a professor of economics at Smith College. She received her
Bachelor Degree from the University of Michigan in Ann Arbor in economics, and she
received a Ph.D. in economics from the University of California at Berkeley. Her fields
of specialization for her Ph.D. were applied microeconomics with an emphasis in
industrial organization and public finance. Dr. Haas Wilson’s dissertation for her Ph.D.
was a theoretical and empirical analysis of the effect of commercial practice restrictions
in the market for ophthalmic goods and services. (Haas-Wilson, Tr. 2433-34).

Response to Finding No. 119:
Respondent has no specific response.

120.  Dr. Haas-Wilson has published articles in professional journals, including the Journal of
Law and Economics, the Review of Economics and Statistics, the Journal of Health

Economics, Journal of Economic Perspective, Journal of Political Economics, and Health
Services Research. (Haas-Wilson Tr. 2435-37).

Response to Finding No. 120:
Respondent has no specific response.

121.  She is a full professor at Smith and has taught courses in introductory microeconomics,
industrial organization and antitrust policy, a seminar in regulation and deregulation of

industry, and a senior seminar in Smith’s public policy program. (Haas-Wilson, Tr.
2435).

Response to Finding No. 121:

This finding is misleading to the extent that it suggests that Dr. Haas-Wilson had a full-

time teaching schedule in the Fall 2004 semester, during the time her rebuttal report was written.
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Dr. Haas-Wilson only taught one course at Smith College that semester. (Haas-Wilson, Tr.

2672).

122.  Dr. Haas-Wilson wrote a book titled Managed Care and Monopoly Power: The Antitrust
Challenge, which was funded by the Robert Wood Johnson Foundation. It was published

by Harvard University Press in 2003. (Haas-Wilson, Tr. 2436-38 (referring to DX
7052)).

Response to Finding No. 122:
Respondent has no specific response.

123.  Dr. Haas-Wilson’s book, Managed Care and Monopoly Power: The Antitrust Challenge,
is “a synthesis about what is known, particularly from an economic perspective, about

application of the antitrust laws in markets for healthcare services; in particular markets

for hospital services, physician services and healthcare financing.” (Haas-Wilson, Tr.
2438).

Response to Finding No. 123:

This proposed finding is misleading to the extent that it suggests that Dr. Haas-Wilson’s
book is the sole authority of what is known about the application of antitrust laws in markets for
healthcare services, in particular markets for hospital services, physician services and healthcare
financing. In fact, Dr. Haas-Wilson, in her testimony, relied on a work by Robert Town and

Gregory Vistnes, called “Hospital Competition in HMO Networks,” just one of many works on

the topic. (CCFF ¢ 206). REDACTED

(Noether, Tr.

5891; RX 1912 at 5, in camera).

124.  Dr. Haas-Wilson spent four years as a member of one of the research study sections at the
Agency for Healthcare Policy and Research. That is the study section that reviews
applications that come in to the federal government for federal funding of research.
(Haas-Wilson, Tr. 2438).
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125.

126.

127.

128.

Response to Finding No. 124:

Respondent has no specific response.

Dr. Haas-Wilson currently serves as an advisory member to the Petris Center on
Healthcare Markets at the University of California, Berkeley. (Haas-Wilson, Tr. 243 8).

Response to Finding No. 125:

Respondent has no specific response.

Dr. Haas-Wilson is a peer reviewer for several economic journals. (Haas-Wilson, Tr.
2438).

Response to Finding No. 126:

Respondent has no specific response.
B. Relationships Between Employee, Employer, Health Plan and Hospital

In order to understand the competitive dynamics of healthcare markets, it is necessary to
understand the institutional relationships in healthcare. These markets are distinguishable
from other markets in the United States economy. (Haas-Wilson, Tr. 2453).

Response to Finding No. 127:

Respondent has no specific response.

There are four different institutional relationships relevant to understanding the
competitive dynamics of hospital services. These institutional relationships are between:
(1) hospitals and managed care organizations (health plans); (2) managed care
organizations and employers; (3) employers and employees; and (4) employees and
hospitals. (Haas-Wilson, Tr. 2456, 2460-61, 2462-64 (discussing DX 7026)).

Response to Finding No. 128:
REDACTED

This proposed finding is incomplete because

«(Haas-Wilson, Tr. 2803, in camera; RFF { 385). Even though

MCOs may be the purchasers in the first instance of hospital services, they construct hospital

networks to create plans that are attractive to their customers, the employers. (Elzinga, Tr.

2407). The employers, in turn, are driven to provide a plan that is attractive to their employees,
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because employees may consider health care benefits in deciding where to accept employment.

(Elzinga, Tr. 2407). Therefore, MCOs must take patient preferences into consideration in

constructing their hospital networks. (Elzinga, Tr. 2407-08; RFF § 386).

129.

130.

The first institutional relationship related to competition for hospital services is the
institutional relationship between hospitals and health plans. This relationship is referred
to as “first-stage” competition in the economics literature. (Haas-Wilson, Tr. 2456)

Response to Finding No. 129:

Respondent has no specific response.

The first institutional relationship between hospitals and health plans is particularly
important because it is through this relationship that hospital prices are determined.
(Haas-Wilson, Tr. 2456). Hospitals sell their services to health plans, and the health
plans should be thought of as the consumer in this first-stage competition. (Haas-Wilson
Tr. 2456-2457; Noether, Tr. 5906).

2

Response to Finding No. 130:

This proposed finding is incomplete as hospitals have different prices with other classes

of customers, including Medicare/Medicaid patients and self-pay patients. The prices for

Medicare/Medicaid patients are determined by the federal government. (Haas-Wilson, Tr. 2455;

Neaman, Tr. 1317-18; CCFF § 167). Self-pay patients pay for services based on the hospital’s

chargemaster, the hospital’s list prices. (Porn, Tr. 5685; CCFF  179).

131.

The health plan puts together its network of health care providers by choosing which
hospitals will be included in its different plans’ networks, as well as which physician
organizations and which other ancillary healthcare providers will be included in the
provider networks that are offered as part of the health plan. (Haas-Wilson, Tr. 2456-57).

Response to Finding No. 131

Respondent has no specific response, except to the extent that this proposed finding

implies that MCOs use selective contracting in the Chicago area. (RFF-Reply 99 138, 218).

132.

There are generically three types of hospitals: community, tertiary, and advanced
teaching. Community has the basic services such as delivering babies and surgical
procedures. Tertiary facilities offer more complex services (as well as basic services).
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Advanced teaching facilities offer the highest level services, including transplants, burn
centers and hyperbaric centers. (Ballengee, Tr. 158-59).

Response to Finding Neo. 132:

This proposed finding is inaccurate. Ballengee’s testimony is not supported by any
documents or other testimony, and in reality, this three-way distinction has been made up by
Complaint Counsel for this litigation. { REDACTED

(Holt-Darcy, Tr. 1589, in

camera). A community hospital offers services that are relatively simple, such as medical,

surgical and maternity. (Ballengee, Tr. 158). REDACTED

(Neary, Tr. 622; Foucre,

Tr. 935; Foucre, Tr. 1112, in camera; Mendonsa, Tr. 565, in camera). REDACTED

(Ballengee, Tr. 158-59; Holt-Darcy, Tr. 1590, in camera; RFF {{ 99-104).
Even if there were three distinctions as asserted in this proposed finding, ENH would still
fit squarely within the highest category. For instance, a document authored by Ballangee at
PHCS as far back as August 28, 1995, identified the Evanston Hospital Corporation, which
included Glenbrook Hospital, as an “advanced teaching” hospital. (i{X 107 at GWL 859).
133.  All hospitals, including tertiary facilities, “offer a core of basic services,” i.e., a tertiary

hospital offers more complex services as well as the basic services of a community
hospital. (Noether, Tr. 6159-60).

Response to Finding No. 133:
The proposed finding is incomplete. While all hospitals offer basic services, different

hospitals offer somewhat different mixes of these services. (Noether, Tr. 6159).
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134.

135.

The second institutional relationship related to competition for hospital services is the
institutional relationship between the health plans and employers. Health plans sell their
product, such as HMO and PPO products, to prospective buyers or employers. In the
employment-based healthcare insurance system found in the United States, the employer
selects which products of health plans to offer as a fringe benefit to employees.
(Haas-Wilson, Tr. 2460-61 (discussing DX 7026)).

Response to Finding No. 134:

Respondent has no specific response.

Viewed from the standpoint of this second institutional relationship, health plans compete
with each other to offer provider networks that are both more attractive to employees and

that have a low “premium” or price. (Haas-Wilson, Tr. 2461).

Response to Finding No. 135:

This proposed finding is incomplete. MCOs “compete on many factors.” (Haas-Wilson,

Tr. 2461). To be attractive to employers, MCOs must provide adequate networks that span the

range of basic and specialty services that employers demand, have good quality reputations, and

be geographically convenient to employees and their families. (Noether, Tr. 5936-37, 5944-45).

136.

137.

138.

Consumers prefer a broader choice of hospitals in a health plan, and all products have
financial incentives for the enrollee to use hospitals that are within the network.
(Haas-Wilson, Tr. 2461).

Response to Finding No. 136:
Respondent has no specific response.

All health plan products have financial incentives to use within-network providers,
although they vary in how “harsh” those incentives are. (Haas-Wilson, Tr. 2462).

Response to Finding No. 137:
Respondent has no specific response.
There is a trade-off between broader networks and lower prices. Health plans with better

networks tend to have higher prices, and health plans with worse networks have lower
prices. (Haas-Wilson, Tr. 2462).
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Response to Finding No. 138:

This proposed finding is misleading to the extent it suggests that MCOs use selective
contracting in the Chicago area. There has never been much selective contracting in the Chicago
area. (Noether, Tr. 5981). An analysis of the size of MCO networks in the Chicago area shows
that all MCO networks are very iarge and fairly inclusive, which demonstrates that MCOs
contract with the vast majority of hospitals in the Chicago area. (Noether, Tr. 5982 (describing
DX 7045); RFF 4 991). Further, in the Chicago area, HMO and PPO networks are about the
same size. (Noether, Tr. 5982). Traditionally, in a market where there is selective contracting,
HMOs would be smaller than PPOs. (Noether, Tr. 5982; RFF-Reply 9 218; RFF §992).

139.  The third institutional relationship related to competition for hospital services is the
institutional relationship between employers and their employees. Employers who
choose to offer health insurance to their employees are offering this health insurance
coverage as a form of compensation to their employees. Nevertheless, the employee still
bears the cost of the health insurance because economic theory shows that the cost of that

insurance is “shifted back” to the employee in the form of lower wages. (Haas-Wilson,
Tr. 2463 (discussing DX 7026)).

Response to Finding No. 139:

This proposed finding is misleading to the extent it suggests that MCOs must pass any
cost increases on to employers, which then pass those increases on to employees. First, MCOs
can create incentives for employees to use lower cost providers. For instance, some MCOs have
created “tiered” networks, which are broad networks in the aggregate that provide financial
incentives for employees to use a limited subset of the network providers that have relatively
lower negotiated rates. (RX 1346 at BCBSI-ENH 5536; RX 1613 at 5; RX 1663 at 7; RX 1246
at NMH 3014). Second, employers have vehicles available to them to control total insurance
costs. (Dorsey, Tr. 1471-72). A cafeteria plan, for example, could achieve cost savings.

(Dorsey, Tr. 1471-72). In a cafeteria plan, employees pay a higher out-of-pocket fee to access a

73



more expensive provider, and a lower out-of-pocket fee to access a less expensive provider.

(Dorsey, Tr. 1471; RFF § 62).

140.

The fourth institutional relationship related to competition for hospital services is the
institutional relationship between employees and hospitals. When an employee covered
under an employer-based health insurance plan needs hospitalization, the employee will,
together with his or her physician, select the hospital from which to get care. Frequently,
the employee, because of the financial incentive offered by the health plan, will choose a
hospital in the network. (Haas-Wilson, Tr. 2463-64 (discussing DX 7026)).

Response to Finding No. 140:

This proposed finding is incomplete. Patients evaluate hospital quality, to the extent that

they can, as one of the dimensions by which they choose hospitals. (Noether, Tr. 6011; RFF |

325).

141.

Hospitals compete, although not on price, to attract patients who are covered by the
health plans with which the hospital has contracts. (Haas-Wilson, Tr. 2464). This
competition for patients after the hospital has entered into contracts with health plans is
called “second stage competition.” (Haas-Wilson, Tr. 2465).

Response to Finding No. 141:

This proposed finding is incomplete. To attract patients, hospitals compete, in part, on

the quality of care delivered. (Noether, Tr. 601 1). “Patients are made better off when quality is

improved, and they certainly use quality to the extent that they can evaluate it as one of the

dimensions by which they choose hospitals.” (Noether, Tr. 6011).

142.

The four institutional relationships related to competition for hospital services have
changed over time as a result of the increasing prevalence of managed care. Prior to
managed care, most people were covered by “indemnity-based” insurance. Under
indemnity-based insurance, these four different institutional relationships would not have
existed as is the case today under managed care competition. (Haas-Wilson, Tr.
2463-65).

Response to Finding No. 142:

Respondent has no specific response.
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143.  Before, under indémnity insurance, the enrollee of the health plan generally had
insurance coverage for all hospitals and physician organizations. Under indemnity
insurance, the individual covered by insurance could select any hospital, and the
insurance company would reimburse the individual for the cost of care according to the
plan benefits. So, under indemnity insurance, the customer of the hospital would be the
individual patient, in contrast to under managed care, where the health plan acts as the
consumer in first-stage competition. (Haas-Wilson, Tr. 2465-66).

Response to Finding No. 143:

Respondent has no specific response.

144.  Under indemnity insurance, hospitals did not have to compete to be part of a network, so
there was not the same kind of competition as there is under managed care. Because
there was no competition for a place in the provider network under indemnity insurance,

hospitals were not competing on price to get contracts with health insurance companies.
(Haas-Wilson, Tr. 2466).

Response to Finding No. 144:

This proposed finding is incorrect to the extent it suggests that MCOs use selective
contracting in the Chicago area, and that hospitals compete to be part of a MCO network.
There has never been much selective contracting in the Chicago area. (RFF-Reply 7Y 138, 218).

Hospital Price Increases Ultimately Borne By Consumers

145.  Health plan representatives confirmed that employees ultimately bear the cost of higher

health care prices.
REDACTED

(Ballengee, Tr. 239, in camera; Mendonsa, Tr. 483;
Dorsey, Tr. 1450).

Response to Finding No. 145:

This proposed finding is misleading and speculative to the extent it suggests that MCOs
must pass any cost increases on to consumers. First, MCOs can create incentives to use lower
cost providers. For instance, recently some MCOs have created “tiered” networks, which are

broad networks in the aggregate that provide financial incentives for employees to use a limited
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subset of the network providers that have relatively lower negotiated rates. (RX 1346 at BCBSI-
ENH 5536; RX 1613 at 5; RX 1663 at 7; RX 1246 at NMH 3014; RFF qe1).

Second, even without changing their networks, MCOs do not need to pass cost increases
on to the consumers. Despite complaints of higher prices from providers, the MCOs themselves
are making millions of dollars in profits and thus can absorb provider price increases without
passing them on to consumers. For instance, Health Care Service Corporation, the parent of
Blue Cross, posted net gains of over $624 million in 2003, $347 million in 2001 and $173
million in 2000. (RX 1587 at 7; RX 1198 at 7). Humana is one of the nation’s largest publicly
traded health benefits companies, based on 2003 revenues of $12.2 billion. (RX 1743 at 4, 27).
In 2003, PHCS reported that its net revenue climbed to $153 million, an increase of 6% over
2002. (RX 1615 at 3). Further, PHCS’s earnings increased by “an astounding 50%” in 2003.
(RX 1615 at 3). Cigna posted net income of $668 million in its 2003 financial statements. (RX
1742 at 54). As of February 2005, United Health Group was worth over $30 billion, and its
Chairman and CEO earned in excess of $91,953,914 in 2003. (Foucre, Tr. 939; RX 1662 at 225,
227; RFF 1 173-174). Even the smaller MCOs are making millions of dollars. For instance,
First Health, which acquired CCN in August 2001, had net income of $152,734,000 in 2003, up
from $132,938,000 in 2002, $102,920,000 in 2001, and $82,619,000 in 2000. (RX 1661 at 50;
RX 1469 at 104).

Third, Complaint Counsel did not call one single employer to discuss whether costs
would be passed on to employees.

146.  Unexpected price increases have “a direct impact on [a self-insured customer’s] bottom

line” and will adversely affect the profitability of the self-insured’s business. (Mendonsa,
Tr. 483).
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Response to Finding No. 146:

This proposed finding is misleading and speculative. Self-insured employer groups have
vehicles available to them to control total insurance costs. (Dorsey, Tr. 1471-72). A cafeteria
plan, for example, could achieve cost savings. (Dorsey, Tr. 1471-72). In a cafeteria plan,
employees pay a higher out-of-pocket fee to access a more expensive provider, and a lower out-
of-pocket fee to access a less expensive provider. (Dorsey, Tr. 1471; RFF { 62).

147. The only choice a self-insured customer or large employer group has in the event of
unforseen increases in expenses is to pass on the costs to its employees. (Mendonsa, Tr.

483-4; Ballengee, Tr. 239)

Response to Finding No. 147:

This proposed finding is misleading. (RFF-Reply 9 146).

148. REDACTED

camera).

’ (Mendonsa, Tr. 549, in

Response to Finding No. 148:

This proposed finding is misleading to the extent it suggests that MCOs must pass any
cost increases on to consumers. (RFF-Reply § 145). The proposed finding is also speculative in
assuming that employers will raise deductibles and co-payments in response to a price increase
from a provider. The testimony is not from an employer but, rather, a representative of a MCO.
Complaint Counsel did not call any employer to testify that it raised deductibles or co-payments
in response to ENH’s price increase. Mendonsa’s testimony concerning his understanding of the
business practice of a third-party should be given no weight.

149. In its contract negotiation advice, Bain advised ENH that “PHCS’s PPO business is

largely ‘cost pass through’” and that rate increases from ENH to PHCS “will not hit
[PHCS’s} margins directly.” (CX 67 at 39).
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Response to Finding No. 149:

This proposed finding is misleading and irrelevant because PHCS is different from
MCOs like Cigna, Aetna and United. (Ballengee, Tr. 204). PHCS is not an insurance company
like these other MCOs. Rather, its customers are insurance companies. (Hillebrand, Tr. 1892;
Ballengee, Tr. 143, 204). Therefore, PHCS does not share the financial risk with its customers
for healthcare costs. (Ballengee, Tr. 144). This was the point of Bain’s advice in this proposed
finding. Thus, this proposed finding is also misleading to the extent that it suggests that PHCS’s
customers — insurance companies — must pass any cost increases on to consumers. (RFF-Reply
145).
150. In response to ENH’s rate increases to PHCS in 2000, PHCS’s customers “had to raise

their rates significantly in — the premiums to accommodate the increased rates at
Evanston.” (Ballengee, Tr. 196-97).

Response to Finding No. 150:

This proposed finding is misleading. First, it is not necessary for MCOs to pass any cost
increases on to consumers. (RFF-Reply ¥ 145, 149). Second, the testimony of Ballengee is
based, in particular, on discussions with only one employer, Trustmark. (Ballengee, Tr. 196-97).
Complaint Counsel did not call any witness from Trustmark, or any employers at all, to testify
about increased premiums. Ballengee’s testimony concerning her understanding of the business

_practice of a third-party thus should be given no weight.
151.  “The big impact” of health plans passing on large increases to their smaller business
customers is “small insureds dropping coverage altogether and people not having

insurance.” (Mendonsa, Tr. 483-4).

Response to Finding No. 151:

This proposed finding is misleading. First, it is not necessary for MCOs to pass any cost

increases on to consumers. (RFF-Reply ] 145). Second, it is misleading to the extent it suggests
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that any small insureds dropped its coverage in response to price increases from ENH. Neither

Mendonsa nor any other trial witness offered testimony that small insurers dropped their

coverage after the Merger in response to ENH’s price increases.

152.

153.

154.

155.

C. Government Payment System Versus Commercial Insurance Versus
Uninsured

In the United States, the majority of people with private health insurance have their
health insurance purchased through their employer. Not everyone is covered by

employer-based healthcare insurance. There is a large sector of public health insurance,
including the Medicare and Medicaid programs. (Haas-Wilson, Tr. 2454).

Response to Finding No. 152:
Respondent has no specific response.
For both ENH and Highland Park, the major components of their revenue were Medicare

and commercial health plans. Medicaid and the uninsured comprised a very small
segment of their revenue. (Newton, Tr. 301; Neaman, Tr. 1312).

_Response to Finding No. 153:

Respondent has no specific response.
1. Differences and Similarities Among the Three Payment Systems

Government Payment System (Including Medicare, Medicaid, and State Programs)

Public health insurance programs cover a portion of patients who are not covered through
employer-based health insurance. (Haas-Wilson, Tr. 2454).

Response to Finding No. 154:

Respondent has no specific response.

Medicare and Medicaid are primary components of the public health insurance sector.
(Haas-Wilson, Tr. 2454).

Response to Finding No. 155:

Respondent has no specific response.
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156.

157.

158.

159.

160.

161.

The Medicare program “is a federal health insurance program that provides health.
insurance for the elderly and those individuals suffering from . . . kidney failure and
needing renal dialysis.” (Haas-Wilson, Tr. 2454).

Response to Finding No. 156:

Respondent has no specific response.

The Medicaid program is “a joint federal/state program” under which “individuals of low
income receive health insurance coverage.” (Haas-Wilson, Tr. 2454).

Response to Finding No. 157:

Respondent has no specific response.

Medicare and Medicaid accounted for about 40 to 45% of ENH’s gross revenue.
(Neaman, Tr. 1312).

Response to Finding No. 158:

Respondent has no specific response.

For pre-merger Highland Park, the Medicaid program was a “de minimis” element of
revenues. Medicare comprised about 45% of Highland Park’s business and managed

care another 45%. “[El]ssentially, the major payer mix was commercial and Medicare.”
(Newton, Tr. 301).

Response to Finding No. 159:

Respondent has no specific response

Commercial Insurance: Managed Care and Other Programs

In the United States the majority of people with private health insurance have their health
insurance purchased through their employer. (Haas-Wilson, Tr. 2454).

Response to Finding No. 160:

Respondent has no specific response.

Traditional indemnity insurance was the dominant form of commercial reimbursement in
the 1980s. Indemnity insurance was insurance “where benefits were given to subscribers.

Prices weren’t negotiated with the insurer.” Instead, the insurance company would pay
the benefit on behalf of the patient. (Hillebrand, Tr. 1831-32).
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Response to Finding No. 161:

Respondent has no specific response.
162. Managed care plans grew in importance, crowding out traditional indemnity insurance.

Managed care became “the predominant form of commercial health insurance.”
(Hillebrand, Tr. 1832).

Requnse to Finding No. 162:

Respondent has no specific response.

Uninsured or Self Pay

163.  Those people who do not have health insurance, either through public sector or
commercial plans, are referred to as “uninsured.” (Haas-Wilson, Tr. 2454).

Response to Finding No. 163:

Respondent has no specific response.
164.  After Medicare, Medicaid and the top health plans, there remained for ENH

approximately 10% of gross revenues that fall into a separate category. (Neaman, Tr.
1312).

Response to Finding No. 164:
Respondent has no specific response.

165.  Most of this 10% increment was charity care, although there were a small number of
self-pay patients in that mix as well. (Neaman, Tr. 1312).

Response to Finding No. 165:

Respondent has no specific response.

166.  Self-pay patients were a very small component of pre-merger Highland Park’s business.
(Newton, Tr. 301).

Response to Finding No. 166

Respondent has no specific response.
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167.

168.

169.

2, Hospital Prices Under the Three Payment Systems

Government Payment System

The prices in public health insurance programs are not determined by competitive market
forces. The prices are determined by the government. (Haas-Wilson, Tr. 2455).

Response to Finding No. 167:

Respondent has no specific response.

The federal government unilaterally sets the rates for Medicare reimbursements. There is
no negotiation between providers and the federal government to establish reimbursement

rates. (Neaman, Tr. 1317-18).

Response to Finding No. 168:

Respondent has no specific response.

The Federal Medicare program pays a case rate on the basis of Diagnosis Related Group
(“DRG”), which is “a grouping of inpatients into hundreds of separate categories based
on their diagnoses and the procedures they undergo while hospitalized.” (Amended
Glossary of Termsat 9, April 22, 2005). The DRG is “a method of payment in which the
reimbursement for inpatient hospital services is set based on the DRG into which a
patient is classified. As a general rule, the amount of payment will not vary if the
hospital renders significantly greater or less services in treating the patient than is the
estimated average, or if the hospital incurs costs that are greater or less than the typical
cost incurred by hospitals.” (Amended Glossary of Terms at 9, April 22, 2005).

Response to Finding No. 169:

Respondent has no specific response, except to note that: (1) the definition of DRG and

DRG reimbursement is found on page 6 of the Amended Glossary of Terms; and (2) this

glossary, by its terms, was submitted to the Court as a reference only and not as an admission by

either party.

170.

Commercial Insurance: Managed Care and Other Programs

REDACTED

(See, e.g., Holt-Darcy, Tr. 1521, in camera; Ballengee, Tr. 229, in camera;
Ballengee, Tr. 227, in camera).
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171.

Response to Finding No. 170:

Respondent has no specific response.

REDACTED

i (See, e.g., Ballengee, Tr. 174-76 (describing PHCS
negotiations with ENH); Mendonsa, Tr. 535-36, in camera ¢

... Dorsey, Tr. 1434-38 (describing One Health negotiations with
ENH); Foucre, Tr. 886-87 (describing United negotiations with ENH); Holt-Darcy, Tr.

1503-04, in camera ¢ B
REDACTED
Response to Finding No. 171:

Respondent has no specific response. For a detailed account of ENH’s negotiations with

Actna, Great West, PHCS, Unicare and United see RFF q 738-756, 790-808, 827-848, 853-923.

172.

Under the per diem reimbursement, the fixed rate per day is an all-inclusive amount for
each day that the patient is in the hospital, regardless of the amount of services or the
costs or charges for the services that actually must be rendered to that patient. (Amended
Glossary of Terms at 9, April 22, 2005).

Response to Finding No. 172:

Respondent has no specific response, except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by either party.

175. REDACTED

174.

175.

(Ballengee, Tr. 229, in camera).

Response to Finding No. 173:

Respondent has no specific response.

REDACTED :
.y (Spaeth, Tr.
2129-30; Holt Darcy 1537-39, in camera; Mendonsa 525, in camera)

Response to Finding No. 174:
Respondent has no specific response.
A discount off charges contract is an arrangement by which health plans pay a percentage

discount off of the hospital’s chargemaster list price for each component of a service
rendered. (Chan, Tr. 667; Amended Glossary of Terms at 6, April 22, 2005).
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Response to Finding No. 175:

Respondent has no specific response, except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by either party.

176.

Charges are the published prices for services provided by a hospital. These rates are
found in the hospital’s “chargemaster,” which reflects tens of thousands of predetermined
itemized amounts (list prices) to be billed for each good or service the hospital provides.
Each hospital maintains its own chargemaster. (Amended Glossary of Terms at 4, April
22, 2005; Neaman, Tr. 1349; Hillebrand, Tr. 1710; Chan, Tr. 674; H. Jones, Tr. 4143).

Response to Finding No. 176:

Respondent has no specific response, except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by cither party.

177.

178.

179.

Uninsured or Self Pay .

Uninsured patients generally are treated “as a matter of charity or treated at zero price.”
(Elzinga, Tr. 2401).

Response to Finding No. 177:

Respondent has no specific response.

About 10% of ENH’s gross revenue falls outside of commercial insurance and
Medicare/Medicaid. Most of that 10% are patients who have no insurance and do not pay
their bills. ENH writes these patients off as charity care. “Every once in a while, there’s
a few people that pay cash, not very often, but every once in a while, there is.” (Neaman,
Tr. 1312).

Response to Finding No. 178:

Respondent has no specific response.

Self-pay patients pay for services based on the hospital’s chargemaster, which are
essentially list prices. (Porn, Tr. 5685).

Response to Finding No. 179

Respondent has no specific response.

84



180.

D. Types of Commercial Health Plan Products
1. HMO

Traditionally, health maintenance organizations (“HMOs”) are managed care plans that
“contrac[t] with a limited number of hospitals, doctors, and other providers, and which
specifies that an enrollee of the HMO will bear a significant portion of (and possibly, all)
fees for services that he or she receives from a provider with which the HMO does not
contract.” (Amended Glossary of Terms at 7, April 22, 2005).

Response to Finding No. 180:

Respondent has no specific response, except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by either party.

181. HMO products tend to have more narrow networks of hospitals than PPO products.
(Haas-Wilson, Tr. 2460).
Response to Finding No. 181:
This finding is inaccurate, for in the Chicago area, HMO and PPO networks are about the
same size. (Noether, Tr. 5982). For example, REDACTED
(Holt-Darcy, Tr. 1584-85, in camera).

182. An HMO product is an “insured product, meaning that the insurance company takes the
risk. For any utilization or healthcare dollars that are spent, the insurance company pays
those dollars.” (Neary, Tr. 585).

Response to Finding No. 182:
Respondent has no specific response.

183. With HMO products, consumers are essentially “lock[ed]-in” to the network. If patients
obtain services out of the network, they receive no benefit. (Mendonsa, Tr. 477).
Response to Finding No. 183:

Respondent has no specific response.
2, PPO
184. A preferred provider organization (“PPO”) is a managed care plan that “contracts with a

group of hospitals, doctors, and other health care providers that usually is somewhat
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larger than the groups with which an HMO may contract.” Enrollees generally are
offered a financial incentive to obtain care from preferred providers, but may use outside
providers at additional cost. (Amended Glossary of Terms at 10, April 22, 2005).

Response to Finding No. 184:

This proposed finding is inaccurate to the extent that it implies that, in the Chicago area, a

PPO product includes more hospitals in its network than an HMO product. (RFF-Reply § 181).

Moreover, the referenced glossary, by its terms, was submitted to the Court as a reference only

and not as an admission by either party.

185.

186.

187.

PPO products tend to include more hospitals in their networks than do HMO products.
(Haas-Wilson, Tr. 2460).

Response to Finding No. 185:
This proposed finding is inaccurate. (RFF-Reply §181).

With PPO products, the health plan provides a higher in-network benefit. The health plan
does provide benefits if a patient chooses to obtain services outside the network, but the

benefits are relatively lower than if the patient remains in-network. (Mendonsa, Tr.
477-78).

Response to Finding No. 186:
Respondent has no specific response.
3. Other Products Offered by Health Plans
A point of service plan (“POS™) is a managed care plan that “contracts with a limited
number of hospitals, doctors, and other providers and extends terms of coverage to

enrollees based on terms that will vary depending on the provider from which the
enrollee seeks care.” (Amended Glossary of Terms.at 10, April 22, 2005).

Response to Finding No. 187:

Respondent has no specific response, except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by ¢ither party.

188.

A point of service plan is a variation of the PPO. “A point of service product is one
where the in-network benefit or the higher benefit is accessed if [a patient] utilize[s] a
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189.

190.

primary care physician as opposed to just in and out of network, but there is an
out-of-network benefit in that product.” (Mendonsa, Tr. 479).

Response to Finding No. 188:

Respondent has no specific response.

With POS products, like with PPO products, the companies “that contracted with the
insurance company are responsible ultimately for the payment of [healthcare services].”

(Neary, Tr. 586).

Response to Finding No. 189:

Respondent has no specific response.

Managed care plans generally fall within the broad HMO, POS, and PPO categories.
“Nevertheless, the different types of managed care plans are difficult to distinguish
because, over time, the managed care organizations have modified each type of plan to
incorporate different elements of the other plans that consumers demand.” (Amended
Glossary of Terms at 8, April 22, 2005).

Response to Finding No. 190:

Respondent has no specific response, except that the referenced glossary, by its terms,

was submitted to the Court as a reference only and not as an admission by either party.

191.

4. Self Insurance

REDACTED
(Haas-Wilson, 'I;r. 2571, in camera).

Response to Finding No. 191

Respondent has no specific response.
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VIL

192.

SELECTIVE CONTRACTING
A. Competition in the Health Care Marketplace
1. Differences Between First and Second Stage Competition

The first institutional relationship related to competition for hospital services is between
hospitals and health plans. This relationship is referred to as “first-stage” competition in
the economics literature, and it is particularly important because it is through this

competitive dynamic that hospital prices are determined. (Haas-Wilson, Tr. 2456).

Response to Finding No. 192:

i
Respondent has no specific response other than to point out that Dr. Haas-Wilson’s

testimony was limited to “health economics literature” rather than to economics literature more

broadly as this proposed finding suggests.

193.

194.

195.

The institutional relationship between employees and hospitals is often referred to as
“second-stage competition” in the economics literature. Second-stage competition is the
competition among hospitals for patients based on non-price variables. (Haas-Wilson,
Tr. 2463-65).

Response to Finding No. 193:

Respondent has no specific response.

Hospitals compete for the employees’ business but not necessarily on price. Instead,
hospitals compete on non-price variables. Where the employee has a fixed deductible or
fixed co-pay, e.g., a co-pay of $100 a day, the employee’s out-of-pocket costs will not
vary by hospital. Consequently, at that point, hospitals do not really compete for patients
on the basis of price. (Haas-Wilson, Tr. 2463-65).

Response to Finding No. 194:
Respondent has no specific response.

2. The Process of Selective Contracting
Health plans typically do not contract with all the hospitals in a given geographic area.
Instead, they engage in selective contracting — the process by which health plans
negotiate with hospitals. A health plan seeks to put together an attractive network for

potential buyers, while at the same time keeping premiums (i.e. the prices at which it sells
its products) low. (Haas-Wilson, Tr. 2457).
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Response to Finding No. 195:

This proposed finding is misleading to the extent that it implies the practice of selective
contracting was prevalent in the Chicago area. There never was much selective contracting in
the Chicago area. (Noether, Tr. 5981). To the contrary, MCOs generally included most of the
approximately 90 to 100 acute care hospitals in the Chicago area in their networks. (Ballengee,
Tr. 154; Mendonsa, Tr. 484 (there are approximately 90 to 100 acute care hospitals in the
Chicago area); CCFF ] 220 (PHCS has 75 Hospitals in its network); CCFF { 226 (Actna has
“about” 88 hospitals in its network); CCFF {232 (One Health contracted with “roughly 105
hospitals”); CCFF 238, in camera REDACTED
CCFF § 243 (United contracted with “approximately” 98 hospitals); RFF § 993). At least one
MCO, Unicare, testified that REDACTED

(Holt-Darcy, Tr. 1584, in camera; RFF §994).
196. Through the process of selective contracting, the health plan seeks to negotiate a lower

price with the hospital while the hospital seeks to negotiate for a higher price. A bargain
is struck between the two price objectives. (Haas-Wilson, Tr. 2457-58).

Response to Finding No. 198:

This proposed finding is misleading to the extent it suggests that selective contracting
governs the bargaining process between MCOs and hospitals in the Chicago area. (RFF-Reply
195).

197.  The health plan will only include those hospitals in its provider network with which there
is this sort of bargain over price. (Haas-Wilson, Tr. 2457-58).

Response to Finding No. 197:

This proposed finding is misleading to the extent it suggests that selective contracting
governs the bargaining process between MCOs and hospitals in the Chicago area. (RFF-Reply

195).
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198.

3. Relative Bargaining Power in the Selective Contracting Process
In first-stage competition, the relative bargaining positions of the hospital and the health

plan determine to a large extent the outcome of the negotiation. (Haas-Wilson, Tr.
2469-70).

Response to Finding No. 198:

This proposed finding is misleading because it ignores many factors, other than

bargaining position, that can impact the outcome of the negotiations between hospitals and

MCOs.  REDACTED

: (Haas-Wilson Tr. 2745-46, 2754, 2755-56,
in camera; RFF 9 526).
199. The bargaining position of the hospital and the health plan in first-stage competition

depends on the alternatives available to each. (Haas-Wilson, Tr. 2470).

Response to Finding No. 199;

This proposed finding is misleading to the extent it ignores the many factors, besides the

alternatives available, that can impact the outcome of the negotiations between hospitals and

MCOs. (RFF-Reply 1 198).

200.

The ability of the health plan to exclude a hospital from its network is a powerful tool
that defines each side’s bargaining position. (Haas-Wilson, Tr. 2470; Noether, Tr. 6189).

Response to Finding No. 200:

This proposed finding is misleading because it is not supported by the testimony of Dr.

Noether. REDACTED.
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REDACTED
(Noether, Tr. 6189, in camera; RFF-Reply § 195).
201. When a health plan is putting together its provider network, if one hospital is asking for

what appears to be a particularly high and unreasonable price, the health plan will look at
its alternatives. (Haas-Wilson, Tr. 2470).

Response to Finding No. 201:

This proposed finding is misleading to the extent it ignores other factors that might
influence MCO decisions about network composition. For example, initially Great-West rented
its provider network from PHCS. In the mid-1990s, Great West decided to build its own

network. To minimize disruption to its subscribers, Great West sought to mirror the PHCS

network. (Dorsey, Tr. 1460-61). REDACTED

(RX 718, in camera; RX
773, in camera; CX 176, in camera; CX 5907, in camera). In addition, this proposed finding is
misleading to the extent it suggests that the practice of selective contracting was prevalent in
Chicago. (RFF-Reply ¥ 195).
202. One alternative for the health plan in constructing a network is to exclude hospitals that

ask for the particularly high and unreasonable price, and to include other hospitals as
substitutes. (Haas-Wilson, Tr. 2470).

Response to Finding No. 202:

This proposed finding is misleading to the extent it ignores factors other than price that
influence MCO decisions about network composition. (RF F-Reply § 201). This proposed
finding is also misleading to the extent it suggests that the practice of selective contracting was

prevalent in Chicago. (RFF-Reply § 195).
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203.

In constructing its network, the health plan can also choose to pay for the higher priced
hospital, but the health plan would most likely only pay for the higher priced hospital
when suitable alternatives do not exist. (Haas-Wilson, Tr. 2470).

Response to Finding No. 203:

This proposed finding is misleading to the extent it ignores factors other than price that

might influence MCO decisions about network composition. (RFF-Reply §201-202). This

proposed finding is also misleading to the extent it suggests that the practice of selective

contracting was prevalent in Chicago. (RFF-Reply { 195).

204.

Hospitals, on the other hand, evaluate how much business a particular health plan is
bringing to that hospital. (Haas-Wilson, Tr. 2471).

Respense to Finding No. 204:

This proposed finding is misleading to the extent it ignores factors, other than the size of

the MCO, that might influence the outcome of the bargain between hospitals and MCOs. (iiFF—

Reply § 198).

205.

206.

207.

If a particular health plan has a large volume of patients (enrollees) that would potentially
utilize the hospital’s services, the hospital’s alternative of not being in the health plan’s
network is less attractive than where the health plan is small and has few enrollees who
use that hospital. (Haas-Wilson, Tr. 2471).

Response to Finding No. 205:

Respondent has no specific response.

Dr. Haas-Wilson relied on a paper by R. Town and G. Vistnes called “Hospital
Competition in HMO Networks,” which was published in the Journal of Health
Economics in 2001. (Haas-Wilson, Tr. 2475).

Response to Finding No. 206:

Respondent has no specific response.

Town and Vistnes wrote in their 2001 article that «. . . a hospital’s bargaining position
with a plan, and hence its price depend on the incremental value that hospital brings to

the plan’s network. A hospital’s incremental value, in turn, is a function of the plan’s
opportunity cost of turning to its next-best alternative network that excludes the hospital.
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That opportunity cost depends importantly on how well the alternative network provides
the scope of coverage the plan’s enrollees want (in terms of both perceived quality and
access).” (Haas-Wilson, Tr. 2475 (discussing DX 7048)).

Response to Finding No. 207:

This proposed finding is improper because it is based on hearsay that has not been
admitted for the truth of the matter asserted. Complaint Counsel did not include the footnote
required by paragraph 10 of the Court’s Order dated April 6, 2005, indicating that this testimony
was elicited for a purpose other than for the truth of the matter asserted.

708. Town and Vistnes wrote in their 2001 article that “the more important a hospital is to [a
health plan’s revenues] the greater the hospital’s bargaining leverage (or equivalently, the
higher the [health plan’s] opportunity cost of dropping the hospital from its network), and

the higher the resultant negotiated hospital price.” (Haas-Wilson, Tr. 2475 (discussing
DX 7048)).

Response to Finding No. 208:

This proposed finding is improper because it is based on hearsay that has not been
admitted for the truth of the matter asserted. Complaint Counsel did not include the footnote
required by paragraph 10 of the Court’s Order dated April 6, 2005, indicating that this testimony
was elicited for a purpose other than for the truth of the matter asserted.

4. Impact of Hospital Mergers on the Selective Contracting Dynamic
209. A merger that affects the availability of formerly independent hospitals to become part of

an alternative network for a health plan can create market power by changing the next-
best alternative network available to the managed care. (Haas-Wilson, Tr. 2476).

Response to Finding No. 209:

This proposed finding is misleading to the extent it ignores that, to impact the relative
bargaining position of the merged hospitals, the hospitals must be close substitutes on at least

some level. (Noether, Tr. 5984-85). REDACTED
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REDACTED (Haas-Wilson, Tr. 2772,

2798-99, in camera; RFF ] 968). A review of the record evidence reveals that Evanston Hospital
and HPH were not close substitutes on virtually any level before the Merger. (RFF 49 538-587;
CCFF 71 1798-1799).

210. Because bargaining position is related to the development of alternative hospital
networks by health plans, a change in market power may occur even if the two merged
hospitals are not each other’s closest competitors in either the first or second-stage of
competition. Thus, it is possible for the merger to change the market power available to
the merged entity even if patients do not consider the two hospitals to be next-best

alternatives to each other and health plans also do not consider them as next-best
alternatives. (Haas-Wilson, Tr. 2476).

Response to Finding No. 210:

This proposed finding is misleading to the extent it is inconsistent with Dr. Haas-
Wilson’s reliance on Town and Vistnes. (CCFF {4 207-208). The Town and Vistnes article,
cited and relied on by Dr. Haas-Wilson, embodies the concept that “closeness of substitution of
different networks with and without a particular hospital in question are important in informing
about the bargaining leverage that each party brings to the table.” (Noether, Tr. 5984). This
view is consistent with the theory that unless the merged hospitals were close substitutes before
the Merger, the Merger would have little effect on bargaining dynamics. (Noether, Tr. 5985). In
general, a merger of two hospitals that were not close substitutes would not be likely to “change
the market power available to the merged entity” in any meaningful way. (CCFF § 210, Noether,
Tr. 5985).

B. Health Plans’ Perspectives on Selective Contracting

1. The Bases for Competition Between Health Plans
211, Health plans compete on many factors, but the two most important factors are the
attractiveness of the network and the price. (Haas-Wilson, Tr. 2461, see Noether, Tr.

5936 (“[Managed care organizations] are in the business of competing in part based on
the provider networks that they put together.”), see Noether, Tr. 5948 (The health plan,
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“t0 be able to compete, has to have a network that is attractive to enrollees who are the
ultimate patients.”)).

Response to Finding No. 211:

This proposed finding is misleading to the extent that it suggests that the practice of

selective contracting was prevalent in Chicago. (RFF-Reply Y 195).

212.

213.

214.

215.

216.

217.

Consumers prefer a broader choice of hospitals in a health plan. (Haas-Wilson, Tr.
2461).

Response to Finding No. 212:

Respondent has no specific response.

Every health plan offers financial incentives so that enrollees will use hospitals that are in
the health plan’s pctwork. (Haas-Wilson, Tr. 2461-62).

Response to Finding No. 213:
Respondent has no specific response.
I the enrollee of a plan chooses to use a hospital that is outside of the health plan’s

network of hospitals, there is a financial penalty (i.e. the enrollee will pay more to use an
out-of-network hospital) that normally varies by plan. (Haas-Wilson, Tr. 2461-62).

Response to Finding No. 214:

Respondent has no specific response.

Health plans also compete on price. (Haas-Wilson, Tr. 2461).
Response to Finding No. 215:

Respondent has no specific response.

The price that health plans charge customers is called the insurance premium.
(Haas-Wilson, Tr. 2461).

Response to Finding No. 216:

Respondent has no specific response.

Health plans compete with each other to keep their premiums low. (Haas-Wilson, Tr.
2461). '
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Response to Finding No. 217:

This proposed finding is misleading to the extent it suggests that price is the only
dimension of MCO competition, and it ignores other dimensions of MCO competition, such as
quality and access. (CCFF §211; RFF-Reply §212).

218. The more expensive, higher premium plan is often the insurance plan with the better

network, while a plan with a low premium is often the insurance plan with the worst
network. (Haas-Wilson, Tr. 2462).

Response to Fin(iing No. 218:

This proposed finding is misleading because it relies on vague terms such as “better” and
“worst” to describe networks. The composition of networks can vary on many dimensions
including: price, access, quality and breadth of services. (Noether, Tr. 5936-37; Hillebrand, Tr.
1834; Mendonsa, Tr. 479; RFF 9 56-57). Consequently, without more information, the
ambiguity of the words “better” and “worst” renders this proposed finding meaningless.

2. Health Plans’ Criteria for Creating Hospital Networks
219.  From the health plans’ perspective, their criteria for placing and retaining a hospital in a
network include price, reputation, services offered, and location. (See, e.g., Mendonsa,

Tr. 485 (discussing importance of location); Neary, Tr. 587 (discussing importance of

competitive prices); Holt-Darcy, Tr. 1421 (discussing importance of licensing and

accreditation); Dorsey, Tr. 1451 (discussing importance of offering appropriate level of
care and services)).

Response to Finding No. 219:

This proposed finding is incomplete and misleading. (RFF § 63). Licensing and
accreditation of a hospital is not an accurate measure of the quality of the institution. While Joint
Commission accreditation is a necessary requirement for getting Medicare payments, it is

merely a minimum standard. (Holt-Darcy, Tr. 1421; RFF q 1519).
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PHCS
220. PHCS has 75 hospitals in its network in the Chicago area. (Ballengee, Tr. 154).
Response to Finding No. 220:
This proposed finding is incomplete. Ballengee testified that PHCS contracted with 75 of
the approximately 80 to 85 hospitals in PHCS's Chicago market, thus confirming that PHCS did
not engage in selective contracting. (RFF {{ 75-76, 116, 145).

291. 'When PHCS weighs whether or not to exclude a hospital, it takes into account other
hospitals. (Ballengee, Tr. 155-56).

Response to Finding No. 221:

This proposed finding is confusing and misleading. While having an understanding of
the location of a hospital and its relative geography to other hospitals is a factor in building a
network, to the extent that this finding suggests selective contracting is common in Chicago, it is
misleading. (RFF { 75-76).

292.  “We're looking at comparability or some degree of parity of rates for the services that are
being rendered.” (Ballengee, Tr. 156).

Response to Finding No. 222:

This proposed finding is vague. REDACTED

(RFF {99, in camera).

REDACTED
(RFF § 101, in camera).
(RFF 102, in camera). REDACTED
(RFF

99 103-104, in camera). Consequently, there should be rough parity between academic

hospitals, or between community hospitals, but not between academic and community hospitals.
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223. PHCS’s customers seek hospitals that “provide good services . . . have a breadth of
services . . . and . . . have good accessibility to those services within their communities.”
(Ballengee, Tr. 152).

Response to Finding No. 223:

This proposed finding is misleading. PHCS is not an insurance company like Cigna,
Aetna, or United. (RFF {156). Itisa consortium of insurance companies that collectively
negotiate hospital rates. (RFF q 156). To the extent this proposed finding suggests that PHCS’s
customers are employers, it is misleading. PHCS’s customers are insurance companies and
third-party administrators. PHCS merely wants to create a product that its customers can sell to
consumers. (Ballengee, Tr. 152).
924. Prices charged by the hospitals are a factor because PHCS’s customers “want to know

that they’re receiving cost-effective healthcare as well as having the access.” (Ballengee,
Tr. 153).

Response to Finding No. 224:

This proposed finding is misleading. PHCS’s customers are insurance companies and
third-party administrators. (Ballengee, Tr. 152). To the extent this proposed finding attempts to
directly connect the interests of employers or employees and PHCS, it is misguided. PHCS is at
least twice removed from patients. Instead, the true correlation is that PHCS wants to create a
product that it can sell profitably to its customers; and PHCS’s customers demand a product
which they, in turn, can sell profitably to employers.

225. PHCS knows that the location of a hospital matters to its customers because “People do

not like to drive by a local hospital and have to go to another hospital.” (Ballengee, Tr.
184).

Response to Finding No. 225:

This proposed finding is incorrect and not based on reliable or credible evidence.

Ballengee has no reliable foundation to express the desires of patients or its customers. {Her
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REDACTED

" (RFF-Reply 9 223-224; Ballengee, Tr. 171, 180, 183; Ballengee, Tr. 237-38, in

camera).

The credible evidence in this case is that patients can, and do, travel for medical care.
For example, Lake Forest Hospital calculated that its patients are willing to travel, on average, up
to 16 minutes for emergency care; 28 minutes to a primary care physician; 31 minutes for
outpatient care, and 35 minutes to a hospital for an overnight stay. (RFF ] 400). Significant
numbers of patients even leave the county for health care and many travel to the downtown
hospitals for their care. (RFF 9 402-404).

Aetna

226. Aetna had a network of about 88 hospitals in the Chicago arca at the time of the merger.
(Mendonsa, Tr. 484).

Response to Finding No. 226:
Respondent has no specific response.

227. Network composition is “critically vital” to Aetna’s ability to market a network to
employers. Aetna has to have the “discounts so [it] can have the right pricing,” and “the

proper access to get the business.” (Mendonsa, Tr. 485, 491).

Response to Finding No. 227:

Respondent has no specific response. (RFF ¥ 63).
2s.  REDACTED

{Mendonsa, T1. 517, in camera).

Response to Finding No. 228:

This proposed finding is vague and misleading. Aetna has a network to “provide access

for employees,” whether they are “decision-makers” or not. (Mendonsa, Tr. 485).
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229. REDACTED

(Mendonsa,- Tr. 516-17, in camera).
Response to Finding No. 229:
This proposed finding is not based on reliable or credible evidence. Complaint Counsel
did not call a single employer witness to testify as to how it makes health plan decisions or the

criteria it uses. Nor did Complaint Counsel identify a single employer executive who lives in the

North Shore area. REDACTED

(RFF-Reply 9§ 1190; Mendonsa, Tr. 547-48, in camera).
Mendonsa provided no basis for his conjecture that executives from his customers live in the
North Shore area, or that these executives act in their own self-interest (as opposed to the interest

of the employees in general) when deciding on which health plan to adopt for employees.

250 REDACTED

{ (Mendonsa, Tr. 485; Mendonsa, Tr.
568, in camera. See Mendonsa, 1T. 543,

REDACTED
1n camera).

Response to Finding No. 230:

This proposed finding is not based on reliable evidence. (RFF-Reply §229). The
reliable evidence is that patients, in reality, can and do travel reasonable distances to receive
health care. (RFF-Reply §225).

231. The importance of Aetna’s network composition to its business is also communicated to
its stockholders in its SEC filings. (RX 1047 at 12; RX 1650 at 12). Stockholders are

told that “the most significant factors which distinguish competing health plans™ are
“comprehensiveness of coverage, cost . . . the geographic scope of provider networks,
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and the providers available in such networks and managed care programs.” (RX 1047 at
12; RX 1650 at 12).

Response to Finding No. 231:

232.

233.

234.

235.

Respondent has no specific response. (RFF § 56).
One Health

In late 1999, One Health contracted with “roughly 105 hospitals” in Illinois. (Dorsey, Tr.
1430).

Response to Finding No. 232:
Respondent has no specific response.
In the development and maintenance of its networks, One Health looked for

“price-competitive” hospitals that will give One Health’s employer groups “adequate
coverage.” (Neary, Tr. 587).

Response to Finding No. 233:
Respondent has no specific response.

Network coverage is adequate when “there [are] enough providers in our network” that
allow employer groups to “access the physicians and hospitals that they want to access.”

(Neary, Tr. 587).

Response to Finding No. 234:

This proposed finding is incomplete. (RFF { 56).

One Health’s network management regularly interfaced with its sales group so that it

knows “if the network [is] adequate or if we nee[d] to grow the network” to make it
marketable to new employer groups. (Dorsey, Tr. 1433-34).

Response to Finding No. 235:

This proposed finding is incomplete. While Dorsey, formerly of One Health, spoke to

other employees of One Health, he did not have the reliable foundation to express the desires of

customers who may have spoken with the sales group. (Dorsey, Tr. 613-14 (unreliable hearsay

statements were admitted over Respondent’s objections)). Complaint Counsel did not call
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members of One Health’s sales group to testify at trial. Accordingly, this proposed finding
should be given no weight because it relies on unreliable hearsay communications from One
Health sales group employees to Dorsey.

236. The “only way” that One Health can “stay in business” is to provide “the right number of

hospitals, the right level of care, [and] the right number of physicians” to its members.
(Dorsey, Tr. 1451).

Response to Finding No. 236:

Respondent has no specific response.

237.  If One Health’s network composition is inadequate, “No [hospital] membership, no
employer groups, no premium. No premium, no need to continue with One Health Plan.”
(Dorsey, Tr. 1451).

Response to Finding No. 237:
This proposed finding is vague and confusing.
Unicare
REDACTED
238.
(Holt-Darcy, Tr. 1583, 1526, in camera).

Response to Finding No. 238:

Respondent has no specific response.

239. Unicare considers “geographic need, . . . marketing needs” and “access” when developing
its network. (Holt-Darcy, Tr. 1420).

Response to Finding No. 239:
This proposed finding is vague and incomplete. Unicare satisfies geographic need by

assuring that its members have “access to the hospital within 30 miles of where they live or

where they work.” (RFF 9 385, 387, 460). REDACTED
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240.

REDACTED

(RFF-Reply § 1281, in camera).
To ensure that Unicare has sufficient network access, the health plan evaluates its
covered lives in a particular area, considers its marketing department’s evaluation of

need, and verifies that providers are conveniently located near members’ places of
residence or employment. (Holt-Darcy, Tr. 1420).

Response to Finding No. 240:

This propbsed finding is vague and incomplete. Unicare’s standard for sufficient access

is to assure that there is a hospital within 30 miles of where its members live and work. (RFF-

Reply239).  REDACTED

(RFF 387, in camera).

241.

Providers in Unicare’s network must also meet credentialing criteria for “licensure,
JCAHO accreditation, [and] insurance qualifications.” (Holt-Darcy, Tr. 1420-21).

Response to Finding No. 241:

This proposed finding is incomplete. Holt-Darcy testified that JCAHO accreditation is a

“minimum standard” for assessing a hospital’s credentials. (Holt-Darcy, Tr. 1421).

242,

243.

JCAHO accreditation is “very” important to Unicare. (Holt-Darcy, Tr. 1421). In fact,
Unicare “can’t credential a hospital that’s not JCAHO . . . accredited” because

accreditation by the Joint Commission is “like a minimum standard.” (Holt-Darcy, Tr.
1421).

Response to Finding No. 242:
Respondent has no specific response. (RFF-Reply 241).
United

There were approximately 98 hospitals in United’s network at the end of 2002. (Foucre,
Tr. 881).

Response to Finding No. 243:

Respondent has no specific response.
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