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Abbreviations of Terms

1. “AAMC” - Association of American Medical Colleges
2. “ACC” — Ambulatory Care Center
3. “ACOG” - American College of Obstetricians and Gynecologists

4. “Advocate Lutheran General” — Advocate Lutheran General Hospital, which is part of the
Advocate system

5. “Advocate North Side” — Advocate North Side Health Network

6. “Aetna” — Aetna Inc., including Aetna Health Management, Aetna Health Plans of
Illinois, Aetna Health Plans of the Midwest and Aetna U.S. Healthcare of Illinois

7. “AHA” — American Heart Association

8. “AHRQ” — Agency for Healthcare Research and Quality

9. “AMI” — Acute Myocardial Infarction

10. “ASHP” — American Society of Health System Pharmacists

11. “Bain” ~ Bain & Company

12. “Balanced Budget Act” — Balanced Budget Act of 1997

13. “Blue Cross” ~ Blue Cross and Blue Shield of Illinois, including Blue Advantage, Blue
Choice, Blue Cross and Blue Shield Association, Health Care Service, HMO Illinois
(HMOI), and Managed Care Network Preferred (MCNP).

14. “CABG” — Coronary Artery Bypass Grafting

15. “CCN” - the entity before First Health Group acquired CCN in August 2001, and
includes Affordable, CCN and Healthcare Compare

16. “CCOP” — Community Clinical Oncology Program
17. “CDSS” — Clinical Decision Support Systems
18. “CEO” ~ Chief Executive Officer

19. “Children’s Memorial” — Children’s Memorial Hospital
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20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31

32.

33.

34.

35

36.

37.

38.

39.

40.

“CHRPP” — Chicago Hospital Risk Pooling Program

“Cigna” — Cigna Corporation, including CIGNA HealthCare of Illinois, and CIGNA
Healthplan of Illinois

“CML” - Consolidated Medical Labs

“COO” — Chief Operating Officer

“CON” — Certificate of Need

“Condell” — Condell Medical Center

“COTH” - Council of Teaching Hospitals

“CPI” — Consumer Price Index

“CPOE” — Computerized Physician Order Entry
“CPT Codes” — Current Procedural Terminology
“Deloitte” — Deloitte Consulting

“DRG” — Diagnosis-Related Groups

“ED” — Emergency Department

“ENH” — Evanston Northwestern Healthcare Corporation, post-Merger

“ENT” — Ear, Nose and Throat

. “Evanston Hospital” — pre-Merger Evanston and Glenbrook Hospitals when referred to in

the past tense, and Evanston Hospital alone when referred to in the present tense
“Great West” — Great-West Life & Annuity Insurance Company, including One Health
Plan of Illinois, One Health Plan, Great-West Healthcare of Illinois and Great-West
Healthcare

“HCFA” — Healthcare Finance Administration

“Healthcare Foundation” — Healthcare Foundation of Highland Park

“HFN” — HFN, Inc.

“HHI” — Herfindahl-Hirschman Index
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41. “HHS Letter” —Letter from the Department of Health and Human Services, received On
July 14, 1999, by Peter Friend, HPH’s Chief Operating Officer

42. “HIPPA” — Health Insurance Portability and Accountability Act of 1996
43. “HMO” — Health Maintenance Organizations

44. “HPH” — Highland Park Hospital

45. “HPH Lab” — Immediate Response or “Stat” Laboratory within HPH

46. “Humana” — Humana, Inc., including Employers Health (EHI), Humana Health Plan,
Humana HealthChicago, Humana Insurance and Michael Reese Health Plan

47. “ICU” — Intensive Care Unit

48. “IDPH” — Illinois Department of Public Health

49. “IOM” — Institute of Medicine

50. “IRB” — Institutional Review Board

51. “ISMP” — Institute for Safe Medication Practices

52. “IT” — Information Technology

53. “JAMA” - The Journal of the American Medical Association

54. “JCAHO” or “Joint Commission” — Joint Commission for the Accreditation of
Healthcare Organizations

55. “Kaufman Hall” — Kaufman Hall & Associates

56. “Lakeland” — Lakeland Health Services

57. “LDRP” — Labor, Delivery, Recovery and Postpartum
58. “Loyola” — Loyola University Medical Center

59. “MCOs” — Managed Care Organizations/Private Payors
60. “MedPAC” — Medicare Payment Advisory Commission

61. “Merger” — Merger of Highland Park Hospital with Evanston and Glenbrook Hospitals
on January 1, 2000
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62.

63.

64.

65.

66.

67.

68.

69.

70.

71

72.

73.

74.

75.

76.

77.

78.

79.

80.

81.

82

83.

“Merger Guidelines” — The 1992 Horizontal Merger Guidelines, as amended
“NAMM?” — North American Medical Management

“Network” or “NHN” — Northwestern Healthcare Network

“NIH” — National Institutes for Health

“NH North” - A failed attempt by Evanston Hospital, HPH and another hospital to form
a three-way hospital merger :

“North Shore” — Northern suburbs of the Chicago, Illinois metropolitan area where ENH
is located

“Northwestern Memorial” — Northwestern Memorial Hospital
“NPDB” — National Practitioner Data Bank

“NPIC” — National Perinatal Information Center

. “Ob/Gyn” — Obstetrics and Gynecology

“OR” — Operating Room

“PACS” — Pictorial Archiving Communication System
“PCI” - Percutaneous Coronary Interventions

“PCP” ~ Primary Care Physicians

“PHCS” — Private Healthcare Systems

“PHO” - Physician-Hospital Organization

“PMSA” - Primary Metropolitan Statistical Area
“POS” — Point of Service

“PPO” — Preferred Provider Organizations

“PPONS” — Pulmonary Physicians of the North Shore

. “Press Ganey” — Press Ganey, Associates, Inc.

“PROMIS” — Patient Reported Outcome Measurement Information System

XXXIX

DC:416843.6



Pursuant to the Court’s Order on Post Trial Briefs on April 6, 2005, and Rule 3.46 of the
Federal Trade Commission Rules of Practice (“Rules”), 16 C.F.R. § 3.46, Respondent Evanston
Northwestern Healthcare Corporation (“ENH”) hereby submits its Proposed Findings of Fact. In
addition, pursuant to Rules 3.46(b) and (c), ENH also submits its Post-Trial Exhibit List and
Witness List attached hereto as Attachments A and B, respectively.

I. THE PARTIES
A. Evanston Northwestern Healthcare

1. ENH is a not-for-profit, integrated health care delivery system that is affiliated
with Northwestern University’s Feinberg School of Medicine. (Neaman, Tr. 1281-82; RX 1004
at ENH GW 3501; RX 1425 at ENHE F22 1393). The ENH health care delivery system consists
of, among other things, three hospitals, a physician multispecialty faculty group practice, a
multimillion dollar research enterprise affiliated with Northwestern University and a charitable
foundation. (Neaman, Tr. 1281-83).

2. ENH’s mission “is to preserve and improve human life . . . through the provision
of superior clinical care, academic excellence, and innovative research.” (RX 1004 at ENH GW
3501).

3. Throughout the years, ENH has been nationally recognized as faithfully serving
this mission.

(a) Since the mid 1990s, Evanston Hospital/lENH' has been named ten times
by Solucient both as a Top 15 Teaching Hospital and a Top 100 Hospital
in the country. (Neaman, Tr. 1290-91; O’Brien, Tr. 3544-45; RX 1425 at
ENHE F22 1393; RX 787 at ENH GW 4194). ENH was named a Top 15
Teaching Hospital and Top 100 Hospital by Solucient in 2004. (O’Brien,
Tr. 3544).

(b) ENH has received the National Quality Award, which is given to a
provider with a demonstrated outstanding program to improve the quality
of healthcare delivery to its community. (Neaman, Tr. 1291).

(© ENH has also received recognition from US News & World Report as one
of “America’s Best Hospitals.” ENH specifically was recognized for its
neurosciences, orthopedics and hormonal disorders programs. (Neaman,
Tr. 1291).

! Unless otherwise indicated, the term “Evanston Hospital,” when used in the past tense, refers to both Evanston
Hospital and Glenbrook Hospital before the Merger. The term “Evanston Hospital,” when used in the present tense,
refers to the current Evanston Hospital alone. The term “ENH” refers to the post-Merger entity (Evanston Hospital,
Glenbrook Hospital and Highland Park Hospital).
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(d) In 2004, ENH received the KLAS and Davies Awards, both given to the
hospital with the top-ranked medical information system. (Neaman, Tr.
1291).

(e) In 2005, ENH received the Leapfrog Award for being the top hospital
system in Illinois. (Neaman, Tr. 1291). Using the Leapfrog data,
Consumers Digest named ENH one of 50 exceptional hospitals in the
United States and the only such hospital in Ilinois. (O’Brien, Tr. 3549-
50).

4. ENH is located in the northern suburbs of the Chicago, Illinois metropolitan area
referred to as the “North Shore.” (Holt-Darcy, Tr. 1425). The North Shore is a geographic area,
primarily affluent, starting in northern Cook County and southern Lake County and extending
through the towns of Kenilworth, Wilmette, Winnetka, Highland Park and Lake Forest, among
others. (Holt-Darcy, Tr. 1425; Ballengee, Tr. 162-63). The communities within the North Shore
that stretch from Evanston up to Highland Park are suburban, bedroom communities with single
family homes and sizable plots of land, and a limited retail environment. (Hillebrand, Tr. 2030-
31).

5. ENH is a member of numerous hospital teaching organizations — including the
Northwestern University Medical Center, the Council on Teaching Hospitals and the Association
of American Medical Colleges (“AAMC”). (Neaman, Tr. 1282-83).

6. Mark Neaman, who joined ENH in 1973, has served as its Chief Executive
Ofticer (“CEO”) since 1992. (Neaman, Tr. 1278). Jeffrey Hillebrand, who joined ENH in 1974,
has served as its Chief Operating Officer (“COO”) since 1998. (Hillebrand, Tr. 1827, 2009).

1. The Three ENH Hospitals

7. ENH owns and operates three acute-care hospitals:  Evanston Hospital,
Glenbrook Hospital and, since the merger at issue on January 1, 2000 (the “Merger”), Highland
Park Hospital (“HPH”). (Neaman, Tr. 954). These fully-integrated hospitals provide a broad
array of primary, secondary and tertiary acute-care inpatient and outpatient services. (Neaman,
Tr. 1291-93).

8. Evanston Hospital/lENH has been affiliated with Northwestern Medical School
since at least 1930. (Neaman, Tr. 1282).  Evanston Hospital strengthened its academic
relationship with Northwestern University Medical School between 1992 and 1996. (RX 584 at
ENH JH 2951-52; RX 132 at ENH JH 275). As a result, from the mid-1990’s to the present day,
the Evanston Hospital/ENH hospitals have been classified as teaching or academic hospitals by
the Medicare Payment Advisory Commission (“MedPAC”), a federal government agency.
(Neaman, Tr. 1283, 1286-87).

9.
(REDACTED)
(Foucre, Tr. 1114, in
camera; RX 1208 at UHCENH 3380, in camera; Ballengee, Tr. 212; Neaman, Tr. 1379).
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10. Having an academic affiliation and being a teaching institution creates an
environment which permits the presence of medical residents, and is attractive to young
physicians and the very best physicians. (Neaman, Tr. 1289). From a marketing standpoint,
consumers believe that academic teaching institutions provide care “a notch above” community
hospitals and community-based physicians. (Neaman, Tr. 1289).

11. All three ENH hospitals operate as if they were a single hospital entity.
(Hillebrand, Tr. 1839-42). ENH has one Medicare identification number for all three hospitals.
(Hillebrand, Tr. 1840-41). And all three hospitals share one professional staff. (Wagner, Tr.
3953). (REDACTED)

(Hillebrand, Tr. 1839-40; Foucre,
Tr. 890; Holt-Darcy, Tr. 1514, in camera).

12. A single unified medical staff is in place for the ENH system, meaning physicians
can admit patients to any of the three hospitals. (Hillebrand, Tr. 1840-41). Attending physicians
are on faculty at Northwestern University’s Feinberg School of Medicine. (Neaman, Tr. 1287).

13. Close to half of ENH’s hospital services are paid by the federal government.
(Neaman, Tr. 1312). The rates and schedules at which hospitals are reimbursed by the
government for providing goods and services to individuals covered by Medicare and Medicaid
are publicly available and non-negotiable. (Neaman, Tr. 1312, 1317-18; Hillebrand, Tr. 1721).

14. Approximately 45% of ENH’s hospital services are paid by non-governmental
entities providing medical insurance, including MCOs, based on negotiated rates. (Neaman, Tr.
1312).

15. ENH’s remaining 5% of hospital patients are uninsured and, therefore, pay for
services out-of-pocket at prices set by the hospital, or receive free care from the hospital.
(Neaman, Tr. 1312).

a. Evanston Hospital

16. Evanston Hospital has more than 400 beds and is located in Evanston, Illinois.
(Neaman, Tr. 1291). Evanston Hospital provides an extremely wide array of inpatient and
outpatient services, from basic hospital services (such as obstetrics) to more intensive services
(such as cardio-angiogenesis; Rosengart, Tr. 4496). (Neaman, Tr. 1291).

(REDACTED) (Mendonsa, Tr. 565-66, in
camera).

b. Glenbrook Hospital
17.  Glenbrook Hospital is a medical-surgical hospital with approximately 125-150

beds that is located in Glenview, Illinois. (Neaman, Tr. 1292). Glenbrook Hospital was built by
Evanston Hospital and opened in 1977. (Neaman, Tr. 1292; Hillebrand, Tr. 1827).
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18. Glenbrook Hospital provides a broad array of both inpatient and outpatient
services, but it does not provide obstetrics services. (Neaman, Tr. 1292).

19.  Glenbrook Hospital has a Center of Excellence in orthopedics and does a
significant amount of work in neurology, particularly movement disorders. (Neaman, Tr. 1292).

c. HPH

20. HPH has approximately 200 beds and is located in Highland Park, Illinois.
(Neaman, Tr. 1292). Since the Merger, HPH provides a significant amount of medical-surgical
care. (Neaman, Tr. 1292). HPH’s inpatient and outpatient services range from general
obstetrics, but not high-risk obstetrics, to cardiac surgery. (Neaman, Tr. 1292-93).

21. As discussed in more depth below in Section VIII, HPH’s services have changed
dramatically both in breadth and depth since the Merger. (Neaman, Tr. 1293). In particular,
ENH has enhanced substantially the quality and complexity of care at HPH as a result of the
Merger in the following areas, among others: (1) obstetrical and gynecologic services; (2)
nursing services; (3) quality assurance; (4) quality improvement; (5) physical plant renovations;
(6) cardiac surgery; (7) interventional cardiology services; (8) intensive care unit services; (9)
oncology services; (10) laboratory services; (11) emergency services; (12) pharmacy services;
and (13) electronic medical records technology.

2. ENH Faculty Practice Associates

22. ENH Faculty Practice Associates is comprised of about 500 employed primary
and specialty care physicians. (Neaman, Tr. 1287-88).

23. The ENH Faculty Practice Associates does not include the approximately 1200
non-employed, private practice physicians who have admitting privileges at the three ENH
hospitals. (Neaman, Tr. 1282).

3. ENH Research Institute

24.  The ENH Research Institute, founded in 1996, performs translational clinical
research, meaning research that is taken from the bench to the bedside. (Neaman, Tr. 1289-90).
The ENH Research Institute’s translational research directly supports ENH’s nucleus of clinical
activities, such as oncology, cardiology, imaging, and patient outcomes. (Hillebrand, Tr. 2007).

25. The ENH Research Institute receives funding from the federal government,
including the National Institutes for Health (“NIH”), the National Cancer Institute and the
Department of Defense. (Hillebrand, Tr. 2007-08; Neaman, Tr. 1290). The Research Institute
also receives small sums of money from corporations. (Hillebrand, Tr. 2008). The Research
Institute competes for NIH grants with all other major research institutes in the United States.
(Neaman, Tr. 1289-90).

26. In 2004, NIH restructured its clinical research initiatives, including the creation of
the Patient Reported Outcome Measurement Information System (“PROMIS”), which is a top
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NIH priority for measuring the quality of healthcare. (Hillebrand, Tr. 2008). In 2004, and as
part of the PROMIS initiative, the ENH Research Institute was named the National Coordinating
Center for NIH’s patient outcome studies. (Hillebrand, Tr. 2009).

27. ENH has over $100 million in NIH grants. (Neaman, Tr. 1290). In terms of NIH
funding, ENH ranks twelfth nationally and first in Ilinois. (Neaman, Tr. 1290).

4. ENH Foundation

28. The ENH Foundation is the fund-raising arm of ENH. (Neaman, Tr. 1290).
Ronald Spaeth (President of HPH before the Merger) has been the president of the ENH
Foundation since February 2005. (Spaeth, Tr. 2236; Neaman, Tr. 1326).

29.  As the head of the ENH Foundation, Spaeth is responsible for growing “friends
and funds” from ENH’s communities and to ensure that ENH has the support from these
communities for the various healthcare programs the hospital provides. (Spaeth, Tr. 2237:
Neaman, Tr. 1327). Spaeth and the Foundation seek support from ENH’s many grateful patients
and others who have a history of supporting the hospital’s various research programs and facility
extensions. (Spaeth, Tr. 2237).

B. Evanston Hospital And HPH Before The Merger
1. Pre-Merger Evanston Hospital
30. (REDACTED)

(Mendonsa, Tr. 529, in camera; Holt-
Darcy, Tr. 1505-06, in camera; RX 107 at GWL 859).

31.
(REDACTED) (Holt-Darcy, Tr. 1509, in
camera). (REDACTED)
(Holt-Darcy, Tr. 1509-10, in camera).
(REDACTED) (Mendonsa, Tr. 529, in
camera).
32. In comparison with HPH, (REDACTED)

(Holt-Darcy, Tr. 1515, in camera).
Evanston Hospital recruited high-quality physicians and staff with great success before the
Merger. (CX 6304 at 11 (Livingston, Dep.)).

33. Evanston Hospital once offered sophisticated services, such as solid organ
transplants and specialized care for severe burns. For example, Evanston Hospital had a heart
transplant program for 6-10 years, but discontinued it because it did not have sufficient volume
to allow its physicians to perform a “first-class” job. (Neaman, Tr. 1295). Evanston Hospital
also had a burn unit from 1972 until the late 1980s or carly 1990s. (Hillebrand, Tr. 2010). But
Evanston Hospital closed its burn unit because demand for such services has dropped
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dramatically due to the widespread adoption of smoke detectors in homes. (Hillebrand, Tr.
2010). In February 2003, however, Evanston Hospital had burn treatment services as defined by
the Iilinois Health Facilities Planning Board. (D. Jones, Tr. at 1678-79). As of February 2005,
ENH still treats burn patients, but no longer in a designated burn unit. (Hillebrand, Tr. 2010).

34, In 1997, Evanston Hospital Corporation changed its name to Evanston
Northwestern Healthcare because consumer surveys determined that the “Northwestern” and
“Evanston” names were associated with high value. (Hillebrand, Tr. 1782). Adding
“Northwestern” to Evanston’s brand clarified the hospital’s relationship with Northwestern
Medical School and benefited both the hospital and the university. (Spaeth, Tr. 2133).

2. Pre-Merger HPH

35. Pre-Merger HPH was a not-for-profit hospital and a subsidiary of Lakeland
Health Services (“Lakeland”). (Newton, Tr. 472; RX 563 at ENH TH 1572). Lakeland
contained four operating units: HPH, the HPH Foundation, Lakeland Health Ventures, Inc. and
Groveland Health Services, Inc. (RX 563 at ENH TH 1572; RX 218 at ENHL TH 330).

36.  The HPH Foundation was HPH’s fundraising arm before the Merger. (Styer, Tr.
4954). The HPH Foundation was tasked with soliciting funds to support HPH from individuals
and corporations in the general Highland Park community. (Styer, Tr. 4954-55, 5001). The
HPH Foundation was dissolved immediately before, and in anticipation of, the Merger. (Styer,
Tr. 4953).

37. Lakeland Health Ventures, Inc. was a for-profit operating unit of Lakeland. (RX
563 at ENH TH 1572). Lakeland Health Ventures, Inc. operated Lakeland Primary Care
Associates, physician practice management services, real estate ventures and numerous joint
ventures such as a fitness center and a mail order pharmacy. (RX 563 at ENH TH 1572).

38.  Groveland Health Services, Inc. provided healthcare services and products in a
non-institutional setting. (RX 218 at ENH TH 330).

39. HPH also owned 50% of Highland Park Healthcare, Inc., a physician-hospital
organization (“PHO”). (RX 563 at ENH TH 1572).
(REDACTED) (Chan, Tr. 789, in camera).

40. Spaeth was HPH’s president and CEO from 1983 up until the Merger. (Spaeth,
Tr. 2235).

a. HPH Was A Community Hospital With Limited Services

Before The Merger
41. Before the Merger, HPH offered a “normal set” of general primary and secondary
inpatient and outpatient services. (Spaeth, Tr. 2239; Neaman, Tr. 1306). Unlike Evanston
Hospital, (REDACTED)

(Holt-Darcy, Tr. 1506, in camera).
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42. (REDACTED)
(Spaeth, Tr. 2239; Chan, Tr. 746; Chan, Tr. 838, in
camera). (REDACTED)

(Hillebrand, Tr. 1944, in camera).

43, Before the Merger, many members of the Highland Park community tended to go
to Northwestern Memorial Hospital (“Northwestern Memorial”), the University of Chicago,
Loyola University Medical Center, Rush University Medical Center, or the Mayo Clinic because
HPH could not fully satisfy their health care needs. (Spaeth, Tr. 2246). Before the Merger, HPH
physicians tended to refer their patients away from HPH for a number of different healthcare
services. (Spaeth, Tr. 2246). The Highland Park community viewed HPH as a “good
community hospital, but if you were really sick, you went somewhere else.” (Spaeth, Tr. 2243-
44).

b. HPH Had Financial Problems Before The Merger

44.  As discussed in more depth in Section IX.B.4. below, HPH had serious financial
problems before the Merger.

45. HPH’s operating income steadily declined as the 1990s progressed. (CX 6305 at
2-3, 5 (Stearns, Dep.)). From 1996 to 1999, HPH was not making money from operations on a
year-to-year basis. (Kaufman, Tr. 5811). In 1999, HPH had operating losses of over $3 million,
and its audited financials reported an $11 million loss. (Spaeth, Tr. 2307; CX 1732 at 4; RX 609
at EY 236).

46. At the time of the Merger in 2000, HPH attempted to offset its operational losses
with investment income, it had $120 million in debt that exceeded its cash and investments by $3
million, it required millions in “critical” facility improvements due to years of insufficient capital
investments, and it lacked sufficient cash reserves to meet the competitive challenges of the
Chicago marketplace. (Kaufman, Tr. 5806-07, 5811, 5814-16; H. Jones, Tr. 4097-99, 4119; RX
465 at FTC-KHA 2179; RX 569 at ENH JH 1215, 1225-26).

c. HPH Had Quality Of Care Problems Before The Merger

47. As discussed in more depth in Section VIII below, before the Merger, HPH had
quality of care problems that were exacerbated by the hospital’s financial problems.

48.  The quality problems that existed at HPH before the Merger included, among
others: (1) problems in the Obstetrics and Gynecology Department; (2) ineffective quality
assurance programs; (3) a dysfunctional nursing culture; (4) weak quality improvement
programs; (5) difficulties in getting private practicing physicians to respond to calls about
patients; and (6) a series of deficiencies in the physical plant that affected patient safety.
(Chassin, Tr. 5191-92).

DC:417781.1



49.  HPH’s pre-Merger physical plant deficiencies so adversely affected the reliable
operation of the hospital that they put the hospital’s Medicare certification in jeopardy. (Chassin,
Tr. 5286-87; RX 525 at ENH JH 11548).
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IL DYNAMICS OF MANAGED CARE

A. Overview: Interaction Among Relevant Players (Patients, Employers,
Private Payors And Providers)

50.  Hospitals, like most health care providers, compete for their ultimate consumers,
the patients, on both quality and price dimensions. (Noether, Tr. 6011).

51.  Included in “quality” are both service and clinical dimensions. (Noether, Tr.
6016). Patients can assess service dimensions directly (for example, convenience, promptness,
courtesy of staff, physical aspects of the facility such as the availability of private rooms).
(Noether, Tr. 6018-19). But they generally rely on their physicians for assistance to evaluate
clinical dimensions. (Noether, Tr. 6018-19).

52.  Direct price competition for patients is often attenuated: patients generally pay
only a portion of their bill and thus do not face (or react to) the entire amount of any change in
price made by a hospital. (Haas-Wilson, Tr. 2464).

53.  Hospitals compete to be on the “preferred panel” of the health plans offered by
MCOs. (Haas-Wilson, Tr. 2456-57). MCOs build provider networks to compete effectively
with other MCOs for employer health plan contracts. (Haas-Wilson, Tr. 2456-57).

54. Employers generally fall into one of two categories — self-insured and fully-
insured. Self-insured employers are those that are responsible for the actual medical expenses of
their employees but decide to pay MCOs to access and manage the network as well as to process
claims. (Mendonsa, Tr. 480). Fully-insured employers are only liable for premiums, but not the
actual healthcare dollars utilized by employees. (RX 1743 at 7).

55. Employers want to limit the amount they spend on employee health benefits, and,
as a result, price competition among MCOs is important. (Haas-Wilson, Tr. 2461). Therefore,
MCOs are interested in obtaining the lowest rates possible from the providers they include in
their networks, and this fosters price competition among hospitals (and other providers). (Haas-
Wilson, Tr. 2457-58).

56. Since employers must compete for qualified labor, they attempt to assure that
their employees are reasonably satisfied with the health plan(s) that they offer. (Noether, Tr.
5936-37). Consequently, employers demand adequate provider networks that span the range of
basic and specialty services that their employees may need, have good quality reputations, and
are geographically convenient to employees and their families. (Noether, Tr. 5936-37).

57. All of these dimensions can be grouped into a category of attributes labeled
“choice.” (RX 987 at FTC-LFH 229; Hillebrand, Tr. 1834; Mendonsa, Tr. 479). Different
networks and plans may provide varying degrees of these dimensions for different prices so that
employers make the price-choice tradeoffs that best meet their needs. (RX 1346 at BCBSI-ENH
5536).
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58. In recent years, consumers (i.e., patients/employees) have demanded broad
provider networks with few restrictions from their managed care plans. (Hillebrand, Tr. 1761-
62; RX 1189 at ENHL JL 14126; RX 1346 at BCBSI-ENH 5539). More tightly controlled,
traditional Health Maintenance Organizations (“HMOs™) — which offer limited provider
networks, have gatekeeper requirements and impose severe financial penalties for use of other
providers or services not authorized by a primary care physician — have given way largely to
more loosely structured Preferred Provider Organizations (“PPOs”) with large provider networks
and few financial incentives. (RX 987 at FTC-LFH 229; Hillebrand, Tr. 1834; Mendonsa, Tr.
479).

59. At the same time, the distinctions between HMOs and PPOs have blurred.
(Noether, Tr. 5982). Many HMO plans offer substantial networks, and gatekeeper referrals are
no longer always necessary. (Noether, Tr. 5982).

60. Consequently, price competition among hospitals is generally attenuated.
(Noether, Tr. 5980-81). For example, HMO networks in the Chicago metropolitan area market
are broad. (Noether, Tr. 5982 (explaining DX 7045)).

61. (REDACTED)
(RX 1393 at ENHL BW
3684, in camera). As a new effort to address this phenomenon, some MCOs have created
“tiered” networks, which are broad networks in the aggregate that provide financial incentives
for employees to use a limited subset of the network providers that have relatively lower
negotiated rates. (RX 1346 at BCBSI-ENH 5536).

62. Moreover, self-insured employer groups have vehicles available to them to
control costs. (Dorsey, Tr. 1471-72). A cafeteria plan, for example, could achieve cost savings.
(Dorsey, Tr. 1471-72). In a cafeteria plan, employees pay a higher out-of-pocket fee to access a
more expensive provider, and a lower out-of-pocket fee to access a less expensive provider.
(Dorsey, Tr. 1471).

B. Types Of Managed Care Plans

63.  The purpose of a network is to provide employers and their employees with
access to the facilities they want and a discount for using those hospitals. (Mendonsa, Tr. 485).
Access means making sure that employees can get to the facilities to which they prefer to be
admitted. (Mendonsa, Tr. 485). Such access generally is provided through one of the following
managed care products.

1. HMO

64. An HMO product provides prepaid health insurance coverage to members through
a network of physicians, hospitals and other health care providers that contract with the HMO to
furnish such services. (RX 1743 at 6). An HMO is generally an insured product, meaning that
the insurance company takes the risk. (Neary, Tr. 585).
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65.  Traditionally, an HMO requires that a member’s primary physician approve
access to hospitals, specialty physicians and other health care providers. As a result, the HMO
product is the most restricted form of managed care. (RX 1743 at 6). The primary physician is
called a gatekeeper, who manages the relationship with the patient and will refer the patient to a
selected panel of specialists. (Hillebrand, Tr. 1834). Pediatricians, family-medicine physicians,
internists, and occasionally obstetricians act as the “gatekeeper.” (Hillebrand, Dep. 1834).

66. In an HMO network, there are significant economic incentives for the patient to
only go to in-network providers. (Hillebrand, Tr. 1759-60). HMO networks work on a fixed
reimbursement methodology, and only provide benefits to patients if they go to in-network
hospitals. (Hillebrand, Tr. 1759-60). HMO members receive no benefits for out-of-network
usage. (Mendonsa, Tr. 477).

67. (REDACTED)
(Hillebrand, Tr. 1834; Mendonsa, Tr. 479; Holt-Darcy, Tr. 1543, in camera). Consumers have
rejected closed-panel HMOs and increasingly have demanded “choice.” (RX 987 at FTC-LFH
229; Hillebrand, Tr. 1834; Mendonsa, Tr. 479). At most, Chicago had 25% HMO penetration, as
compared to 50-60% in Los Angeles, New York and the District of Columbia. (Mendonsa, Tr.
479).

2. PPO

68. A PPO includes some elements of managed health care, but typically includes
more cost-sharing with the member, through co-payments and annual deductibles. (RX 1743 at
6). With a self-insured PPO product, the employer that contract with the insurance company is

responsible ultimately for the payment of expenses beyond the co-payment and deductible.
(Neary, Tr. 586).

69. PPOs provide members more freedom to choose a hospital or physician. (RX
1743 at 6). In a PPO, the member is encouraged, through financial incentives, to use
participating health care providers that have contracted with the PPO to provide services at more
favorable rates. (RX 1743 at 6). If a member chooses not to use a participating health care

provider, the member may be required to pay a greater portion of the provider’s fees. (RX 1743
at 6).

70. A PPO plan offers employers the ability to have different co-pays, deductibles
and other means to make employees partially accountable and responsible for paying for their
own care. (Hillebrand, Tr. 1833-34).

3. POS

71. A point of service product (“POS”) tends to have a different configuration and
generally involves a network smaller than a PPO network. (Ballengee, Tr. 142). POS plans are
traditionally between HMOs in terms of freedom and price. (Ballengee, Tr. 142-3; Mendonsa,
479). For example, with a POS product, a member accesses a higher benefit level by utilizing a
primary care physician. (Mendonsa, Tr. 478-79).
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4. Indemnity

72. In the 1980s, the predominant form of managed care insurance in Chicago was
indemnity insurance. (Hillebrand, Tr. 1832). However, as of February 2005, indemnity
insurance was virtually nonexistent in the Chicago market. (Hillebrand, Tr. 1832).

C. Role Of Outpatient Services

73. Inpatient services are those that require an overnight stay at the hospital.
(Ballengee, Tr. 144). Over the last couple of decades, the proportion of hospital services that are
delivered on an outpatient basis (i.e., services that do not require an overnight stay) has increased
substantially. (CX 6321 at 82; RX 267 at EY97 2050; Neaman, Tr. 1153).

74.  The shift toward outpatient care is evident at ENH itself. (Neaman, Tr. 1295-96).
In the seven years from 1997-2003, ENH’s percentage of gross revenue obtained from its
outpatient care has increased. (RX 267 at EY97 2050; Neaman, Tr. 1153). ENH’s percentage of
outpatient services is approximately 45%. (Neaman, Tr. 1295-96).

D. Managed Care Contracting
1. Selective Contracting

75.  Typically, MCOs are able to obtain discounts from providers’ list prices if the
MCOs can credibly promise to steer patient volume toward the providers. (Dorsey, Tr. 1474-
75). Such steerage can only occur if certain providers are “preferred” members of the plan’s
network. (Hillebrand, Tr. 1760-61). Patients are given financial incentives, through lower out-
of-pocket expenditures, to use the preferred providers. (Hillebrand, Tr. 1759-60).

(REDACTED) (RX
1393 at ENHL BW 3691, in camera).

76.  Such “selective contracting” has been one of the fundamental tools of managed
care. (Noether, Tr. 5980-81). Selective contracting, however, has not historically played a major
role in managed care in the Chicago area. (Noether, Tr. 5981).

2. Scope Of MCO Contracts

77.
(REDACTED)
(Foucre, Tr. 1123, in camera; Ballengee, Tr. 200; Holt-Darcy, Tr. 1585, in camera).

(REDACTED)
(Mendonsa, Tr. 557, in camera; Ballengee, Tr. 200).

(REDACTED) (Foucre, Tr. 1122, in camera,
Mendonsa, Tt. 556, in camera; Holt-Darcy, Tr. 1585, in camera; Noether, Tr. 5906).
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3. Reimbursement Methodologies

78. Hospitals use a variety of MCO contract reimbursement methodologies.
(Hillebrand, Tr. 1833). (REDACTED)
(RX 387
at H 2637, in camera; RX 1503 at 3651, 3656-67, 3684, in camera).

79.  The rates negotiated by MCOs with hospitals are kept extremely confidential. For
example, ENH did (and does) not know the rates a particular MCO has negotiated with ENH’s
competitor hospitals. (Neaman, Tr. 1344; Ballengee, Tr. 193-94).

a. Discount-Off-Charges Contracts

80. A discount-off-charges rate is a negotiated discount from a hospital’s list price or
chargemaster. (Chan, Tr. 667).

81. Discount-off-charges rates may be preferred by a hospital because they offer less
risk to a hospital. (Chan, Tr. 673). Payments from MCOs are received more timely under this
reimbursement method, and fewer resources are spent “chasing underpayments” from MCOs.
(RX 1266 at AE 15228).

82. (REDACTED)

(Ballengee, Tr. 227, 270-71, in camera; RX 1503, in
camera; Neary, Tr. 772, in camera; RX 257 at GWL 3987; RX 1187 at GWL 26, in camera;, RX
1047 at 9). In fact, hospitals all over the country have requested, and are requesting, discount-
off-charges MCO contracts. (RX 1615 at 4).

83. When managed care contracting first began in the Chicago area, the most
common payment methodology for inpatient and outpatient services was the discount-off-
charges method. (Sirabian, Tr. 5703-04, 5725).

(REDACTED)
(Neary, Tr. 630;
Dorsey, Tr. 1474; Mendonsa, Tr. 558, in camera; Holt-Darcy, Tr. 1572-73, in camera).

84.
(REDACTED)
(RX 270 at ENH-RNSMC 312, in
camera; RX 371 at CMC 17637; RX 233 at ALGH 1676, in camera; RX 244, in camera; RX
407, in camera; RX 275, at RHC 7799).

85. (REDACTED)

(Chan, Tr. 671; Chan, Tr. 852-853, in camera).
(REDACTED)

(RX 663 at ENHL TC 16939; Chan, Tr. 852-53, in camera).
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86. Since 2000, Chicago area hospitals have negotiated even more aggressively for
the discount-off-charges on inpatient services. Even entire healthcare systems, such as
Advocate, informed MCOs that it had made great efforts to move additional contracts to the
discount-off-charges methodology. (RX 1266 at AE 15228).

87. (REDACTED)

(Dorsey, Tr. 1485; Mendonsa, Tr. 558, 566-67, in camera; Holt-Darcy, Tr. 1600, in camera).

88. In particular, escalator clauses protect a MCO from a hospital’s chargemaster
increases. (Newton, Tr. 459). (REDACTED)
(Mendonsa, Tr. 566-67, 558, in camera).
(REDACTED)
(Mendonsa, Tr. 567, in camera).
89. (REDACTED) (CX
5072 at 18-19, in camera; Ballengee, Tr. 260-61, in camera.)
(REDACTED)

(Ballengee, Tr. 260-61, in camera).

90.
(REDACTED)
(Mendonsa, Tr. 567, in camera).
91. To date, the primary payment methodology for outpatient services is the discount-

off-charges method. (Sirabian, Tr. 5704).
b. Per Diem

92. (REDACTED) (Mendonsa, Tr. 524-25, in camera).
(REDACTED)
(Ballengee, Tr. 228, in camera).
(REDACTED)
(Ballengee, Tr. 228, in camera).

93. ,

(REDACTED)

(Neary, Tr. 766-67, in
camera). (REDACTED)
(Chan, Tr. 785-86, in camera).
94.
(REDACTED)
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(CX 5068 at 27, in camera; Chan, Tr. 785-786, in
camera;, RX 278 at ENH JL 5335, 5338).

0s. (REDACTED)
(Chan, Tr. 786, in camera).
(REDACTED)
(CX 1099 at 12, in camera).
(REDACTED) (Chan, Tr. 818, in camera).
c. Case Rates
96. (REDACTED)
(Ballengee, Tr. 229, in camera).
(REDACTED) (Ballengee, Tr. 229, in camera).

d. Capitation

97.
(REDACTED)
(Mendonsa, Tr. 525, in camera; Holt-Darcy,
Tr. 1537-38, in camera).
(REDACTED)
(Mendonsa, Tr. 525, in camera; Holt-Darcy, Tr. 1537-
38, in camera).

98.  Despite the expectation that capitated contracts would become a prevalent
payment mechanism in Chicago, this expectation never materialized. (RX 584 at ENH JH
2951).

E. Different Type of Hospitals (Academic And Community)

99. (REDACTED)
(Holt-Darcy, Tr. 1589, in camera).

100. A community hospital offers services that are relatively simple, such as medical,
surgical and maternity. (Ballengee, Tr. 158).

101.
(REDACTED)

(Neary, Tr. 622; Foucre, Tr. 935; Foucre, Tr.
1112, in camera; Mendonsa, Tr. 565, in camera).

102. (REDACTED)
(Ballengee, Tr. 158; Holt-Darcy, Tr. 1590, in
camera).
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103. ' (REDACTED)
(Mendonsa, Tr. 565, in camera).
(REDACTED)

(Mendonsa, Tr. 565, in camera; Ballengee, Tr. 158-59, 189; Holt-
Darcy, Tr. 1590, 1592-93, in cameraq).

104. (REDACTED)
(Holt-Darcy, Tr. 1590, in camera; Foucre, Tr. 1121-22, in camera).
F. The Impact Of The Balanced Budget Act Of 1997 On Managed Care

105.  Congress passed the Balanced Budget Act of 1997 (“Balanced Budget Act”) as
part of a larger deficit reduction package. Pub. L. 105-33, 1997 H.R. 2015. Overall, the
Balanced Budget Act was intended to reduce the annual rate of Medicare spending growth.
(Neaman, Tr. 1314). The Balanced Budget Act did, in fact, reduce expenditures in a number of
areas, including: general hospital payments, teaching, research, home care and payments to
physicians. (Neaman, Tr. 1314).

106.  The reduction in general hospital payments placed significant strain on hospitals’
abilities to cover many of their high fixed (or shared) costs. (Noether, Tr. 5973). Additionally,
these reductions limited hospitals’ abilities to care for their uninsured patients. According to
federal regulations, hospitals must provide emergency care to all who require it, regardless of
their ability to pay. 42 U.S.C. 1395dd; 42 C.F.R. § 489.24,

107.  The reduction in Medicare payments for teaching and research also had an
adverse impact on hospitals’ bottom lines. (RX 528 at ENH RS 005507).
(REDACTED)

(RX 1205 at FTC-RNSM 361, in camera). The overall impact
was to reduce academic hospitals’ Medicare revenues. (Neaman, Tr. 962; Hillebrand, Tr. 1837).

108.  Finally, because hospitals provide both physician and home care services to their
patients, the reduction in payments due to the Balanced Budget Act for these services further
reduced hospital revenues. (Neaman, Tr. 1315).

109.  Passage of the Balanced Budget Act coincided with a continuing decline in the
growth of payments from MCOs. (RX 1346 at BCBSI-ENH 5540).
(REDACTED)
(RX 1393 at ENHL BW 3681, in
camera). Meeting costs via cross-subsidization was standard practice among certain hospital
administrators. (Haas-Wilson, Tr. 2684-85).

110.  Both ENH and HPH realized that the Balanced Budget Act would have a
significant effect on their finances. (RX 491; RX 551 at ENH DR 3196). One HPH analysis
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projected that the hospital would lose over $3 million in revenue in 1999. (RX 491). As an
academic hospital, ENH was facing a larger effect, projecting a loss of $80 million in revenue
over 5 years, a prediction that came true. (RX 551 at ENH DR 3196; Hillebrand, Tr. 1844).

G. Hospitals Have Felt Substantial Pressure To Reduce Costs
I11.
(REDACTED)
(RX 1393 at ENHL BW 3681, in camera).

112.  In addition, costs have risen due to personnel shortages, Health Insurance
Portability and Accountability Act of 1996 (“HIPAA”) compliance, infrastructure changes in
anticipation of Y-2K, increased consumer demand for new technologies, homeland security
measures, malpractice costs and a rising number of uninsured Americans. (H. Jones, Tr. 4108;
Hillebrand, Tr. 1779).

113.  These cost constraints, combined with reduced payment rates, adversely impacted
the operating margins of hospitals. (Spaeth, Tr. 2260, 2262-63; Neaman, Tr. 963, 1314-15; H.
Jones, Tr. 4108).

114.  Personnel shortages have been among the cost drivers at hospitals in recent years.
(H. Jones, Tr. 4108). Shortages among personnel affect not only the bottom line of hospitals, but
also the quality of care they aim to provide. (RX 1109 at FTC-IFHA 598).

115.  HIPAA also created standards for electronic health information transactions, such
as claims, payment and coordination of benefits. (RX 1109 at FTC-IFHA 598). Such electronic
exchanges were intended to protect the privacy of files that were individually identifiable and to
set security provisions to maintain medical records privacy. (RX 1109 at FTC-IFHA 598).
These requirements imposed additional costs on hospitals. (RX 1109 at FTC-IFHA 598; RX
1189 at ENHL JL 14125).

H. Chicago Healthcare Market
a. Relevant Hospitals

116.  There are about 100 hospitals in the Chicago area market. (Noether, Tr. 5982).
These hospitals are differentiated along a number of attributes, including geography and
complexity of service offerings. (Noether, Tr. 5911).

117. Before 2000, five health care systems in the Chicago area were responsible for
over 43% of total inpatient admissions. (RX 531 at 13819).
(REDACTED)
(RX 1053 at
AHHC 364, in camera; RX 1095 at AHHC 375, in camera; RX 1141 at AHHC 386, in camera).
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118.  Local industry observers doubt that the healthcare market in the Chicago area will
ever be reduced to a few large integrated delivery systems. (RX 1420 at CIG/ENH 1 142).

I119. Certain hospitals that compete with ENH are discussed in more depth in Section
VLB. 2.

b. Relevant MCOQOs

120. A large number of MCOs operate in the Chicago area. The largest of these MCOs
are discussed below.

i. Aetna

121. Aetna Inc. (“Aetna™) and its wholly owned subsidiaries constitute the nation’s
largest health benefits company based on membership as of December 31, 2000. (RX 1047 at 5).
Aetna offers full-risk, where Aetna assumes the financial risk of health care costs, and employer-
funded products, where employers assume the financial risk of health care costs. (RX 1650 at 6).
Approximately 60% to two-thirds of Aetna’s business in 2000 was self-insured. (Mendonsa, Tr.
480).

122, Aetna’s health care benefit products include HMO, POS, PPO, and indemnity
plans. (RX 1650 at 6).

123. Aetna reported net income of $127.1 million in 2000. (RX 1047 at 35). By 2003,
Aetna’s net income increased seven-fold to $933.8 million. (RX 1650 at 28). Aetna held
$13.776 billion in total assets in 2000. (RX 1047 at 36). Aetna held $11.24 billion in total assets
in 2003. (RX 1650 at 29).

124, Aetna is large and very successful nationally, but has been relatively unsuccessful
in the Chicago area. (Hillebrand, Tr. 1895). For example, Aetna is the fourth or fifth largest
insurer in the Chicago area behind Blue Cross and Blue Shield of Illinois (“Blue Cross™), United,
Humana, Inc. (“Humana”) and Unicare Life and Health Insurance Company (“Unicare”).
(Mendonsa, Tr. 481).

125, During the late 1990s, Aetna’s business was declining in the Chicago area market.
(Hillebrand, Tr. 1725). In 2000, Aetna had approximately 500,000 covered lives in the Chicago
area. (Mendonsa, Tr. 480). In 2000, Aetna had a network of 88 out of about 100 hospitals in the
Chicago area. (Mendonsa, Tr. 484).

ii. Blue Cross
126.  Blue Cross is the largest insurer in Chicago. (Foucre, Tr. 939; Hillebrand, Tr.

1806). Blue Cross Blue Shield has a share of approximately 52-53%, and has about 2 million
members in [llinois (Foucre, Tr. 949; Mendonsa, Tr. 481).
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127.  Patients insured by Blue Cross represent approximately 20% of ENH’s business.
(Hillebrand, Tr. 1806).

128.  In 2000, Blue Cross contracted with hospitals for its HMO product, HMO Illinois;
its PPO product, Blue Cross PPO; and its Blue Choice product. (RX 844 at ENH JL 2023).

129.  Health Care Service Corporation, the parent of Blue Cross Blue Shield of Illinois
(“Blue Cross”), had total assets totaling about $3.6 billion in 2001 and about $3.3 billion in 2000.
(RX 1198 at 4). Health Care Service Corporation’s total assets equaled about $4.2 billion in
2002, and grew to about $5 billion in 2003. (RX 1587 at 5). Health Care Service Corporation
posted net gains of over $347 million in 2001 and $173 million in 2000. (RX 1198 at 7). By
2003, Health Care Service Corporation posted net gains of over $624 million. (RX 1587 at 7).

130. Health Care Service Corporation is comprised of Blue Cross Blue Shield of
Ilinois, Blue Cross Blue Shield of Texas and Blue Cross Blue Shield of New Mexico. (RX 1198
at 8).

iii. CCN

131. CCN was a provider of “network services,” not a health insurer. (RX 832 at
ENHL BW 12757). In 2000, CCN contracted with hospitals for its group health, automobile
medical liability, and worker’s compensation products. (RX 827 at ENH JL 12622).

132. In 2000, the magazine Business Insurance ranked CCN as the largest PPO in the
nation. (RX 832 at ENHL BW 12757). In 2000, CCN managed more than $6 billion nationally
in healthcare costs annually for over 9,500 employers, labor unions trust funds, national and self-
insured employers and insurance carriers. (RX 801 at ENHL TC 2556). CCN had over 290,000
physicians and 2,700 hospitals in its networks. (RX 832 at ENHL BW 12757). ’

133. First Health acquired CCN in August 2001 for approximately $198 million. (RX
1661 at 58; RX 1469 at 8). First Health’s net income was $152,734,000 in 2003, up from
$132,938,000 in 2002, $102,920,000 in 2001, and $82,619,000 in 2000. (RX 1661 at 50; RX
1469 at 104).

iv. Cigna

134.  Cigna is one of the largest investor-owned employee benefits organizations in the
United States. (RX 1743 at 3). Cigna’s subsidiaries are major providers of health care employee
benefits through the workplace. (RX 1743 at 3).

135.  Cigna, itself, is a holding company for several subsidiaries engaged in health care,
group life, accident and disability insurance. (RX 1743 at 3).

136.  Cigna offers HMO, POS, PPO and traditional indemnity medical insurance
products. (RX 1742 at 6-7).
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137. Cigna offers two varieties of HMO products. (RX 1742 at 7). In one type, the
member selects a primary care physician who is responsible for primary care and preventive care
and who must refer the member to a participating specialist for care. (RX 1742 at 7). Cigna’s
“open access” HMO removes the requirement of a referral from the member’s primary care
physician for specialist services. (RX 1742 at 7).

138. Cigna’s POS product allows members to choose out-of-network providers for a
higher cost in the form of a deductible or cost-sharing. (RX 1742 at 8).

139.  Under Cigna’s PPO product, participants are free to use any health care provider.
(RX 1742 at 10).

140. Cigna considered initiating a variable co-pay product that would differentiate
hospitals by co-pay amounts based on the rate agreements negotiated. (RX 910).

141. Cigna posted net income of $668 million in its 2003 financial statements. (RX
1742 at 54). Cigna reported net income of $515 million for the second quarter of 2004. (RX
1715 at 1). Cigna holds over $11.6 billion in assets. (RX 1742 at 55).

V. Great West

142. Great West Healthcare (“Great West”) was formerly known as One Health.
(Neary, Tr. 581).

143. Great West is “the smallest payor at issue” in this case. (Neary, Tr. 614). During
the 1997-2004 time period, Great West covered approximately 100,000 lives. (Neary, Tr. 585).
Great West sells HMO, PPO and POS insurance products. (Neary, Tr. 585; Dorsey, Tr. 1428).

144. During the 1997-2004 time period, approximately 90% of Great West’s business
was self-insured. (Neary, Tr. 586). Rate increases on self-insured products are paid for by the
client. (Neary, Tr. 586-87).

145. At the end of 1999, Great West had roughly 105 hospitals in its network in
Ilinois. (Dorsey, Tr. 1430).

vi. HFN

146. HFN, Inc. (“HFN”) is a healthcare network that provides services through MCOs,
physicians and hospitals. (RX 1710 at 1; Chan, Tr. 727). (REDACTED)
(RX 1803, in camera). HFN is the largest such network in the
six-county Chicago area, contracting with 103 hospitals and 31,405 physicians. (RX 1710 at 1).

147. (REDACTED)
(RX 1803, in camera).
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148.

(REDACTED)
(RX 1803, in camera).

149. (REDACTED) (RX 1803, in
camera; RX 1830 at HFN 516-18, in camera).
(REDACTED)

(RX 1803, in camera).
150.
(REDACTED)
(RX 1840 at HFN 72, in camera). (REDACTED)

(RX 1803, in camera.)
vii. Humana

151, Humana is one of the nation’s largest publicly traded health benefits companies,
based on 2003 revenues of $12.2 billion. (RX 1743 at 4, 27).

152. Humana’s net income was $228.9 million in 2003 as compared to $142.8 million
in 2002. (RX 1743 at 38). For the year ending December 31, 2003, commercial and individual
PPO premium revenues at Humana totaled approximately $3.4 billion, or 27.9% of Humana’s
total revenues and “administrative services only” (“ASO”) fees, e.g., fees that a self-insured
client would pay to an insurance company for processing claims. (RX 1743 at 6).

153.  Nationally and as of 2003, Humana had approximately 6.8 million members in its
medical insurance programs, and 463,300 contracts with physicians, hospitals, and other
providers of health care. (RX 1743 at 4). Humana had about 3,300 contracts with hospitals.
(RX 1743 at 10). About 70% of Humana’s premiums and administrative fees were from
members located in Illinois, Florida, Texas, Kentucky and Ohio. (RX 1743 at 4).

154.  In Chicago, Humana is the third largest MCO in the market. (Foucre, Tr. 939-
40). Humana has a share of about 10-11%. (Foucre, Tr. 949).

155.  Humana was unique in Chicago among MCOs in that it owned hospitals and
physicians. (Hillebrand, Tr. 1863, 1867). Humana operated its hospitals, physicians and
insurance products as a completely integrated provider during the 1980s. (Hillebrand, Tr. 1838).
In fact, other insurers distinguished themselves from Humana with billboards on the Kennedy

Expressway in Chicago that said: “We are your insurance company, not your doctor.”
(Hillebrand, Tr. 1867).
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viii. PHCS

156.  PHCS is not an insurance company. (Hillebrand, Tr. 1892; Ballengee, Tr. 204).
PHCS is an organization that has come together to collectively negotiate prices with providers on
behalf of independently owned businesses. (Hillebrand, Tr. 1892). PHCS is therefore different
from Cigna, Aetna, United Healthcare and other MCOs that offer insurance. (Ballengee, Tr.
204).

157. PHCS’s customers are insurance companies. (Ballengee, Tr. 143). PHCS also
has contracts for federal employee plans, Taft-Hartley union plans, and has some direct
employers such as the Salvation Army. (Ballengee, Tr. 143).

158.  PHCS’s customers pay PHCS for the use of the network on a per member basis.
(Ballengee, Tr. 144). PHCS’s customers make the payments to hospitals for hospital costs.
(Ballengee, Tr. 144). PHCS takes a fee for what it provides to other smaller insurance
companies that are part of its group. (Ballengee, Tr. 204). PHCS does not share the financial
risk with its customers for healthcare costs. (Ballengee, Tr. 144).

159.  PHCS also has third-party administrators (“TPAs”) that handle administrative
services for employers and other self-insured entities. (Ballengee, Tr. 143).

160. In 2003, PHCS reported that its net revenue climbed to $153 million, an increase
of 6% over 2002. (RX 1615 at 3). PHCS’s earnings exploded by “an astounding 50%" in 2003.
(RX 1615 at 3).

161.  PHCS was ranked as the “Top National PPO in Chicago” by Crain'’s Chicago
Business in 2003. (RX 1615 at 6). PHCS is also recognized in other regions as one of the largest
networks in the nation. (RX 1615 at 6).

ix. Unicare

162.  Unicare is a product marketed by Wellpoint, Inc. (“Wellpoint™), a publicly traded
company. (RX 1663 at 7, 11; Holt-Darcy, Tr. 1416). As of November 2004, Wellpoint, Inc.,,
refers to the entity created by the merger of Wellpoint Health Networks and Anthem, Inc. (Holt-
Darcy, Tr. 1416).

163. Wellpoint, Unicare’s parent company, is a huge and very successful national
insurance company. (RX 1663). Unicare is a national brand operating from coast-to-coast.
(Holt-Darcy, Tr. 1416).

164.  Wellpoint’s total assets in 2003 exceeded $14.788 billion. (RX 1663 at 50). In
2003, Wellpoint’s reported net income was $935,229,000. (RX 1663 at 48). In 2000, by
contrast, Wellpoint’s reported net income was just $342,287,000. (RX 1663 at 48).
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165.  As of December 31, 2003, Wellpoint served approximately 15 million medical
members nationwide. (RX 1663 at 6). Wellpoint’s merger with Anthem added approximately
11.9 million medical members to its rolls. (RX 1663 at 7).

166.  Wellpoint launched the Unicare brand and entered the Iilinois marketplace in the
late-1990’s as a PPO. (Holt-Darcy, Tr. 1417). Unicare has been in the Chicago area since the
early-1990’s. (Holt-Darcy, Tr. 1417-18).

167. (REDACTED)
(Holt-Darcy, Tr. 1535, in camera). (REDACTED)
(Holt-Darcy, Tr. 1535, in camera).

168. (REDACTED) .} (Holt-
Darcy, Tr. 1504-05, in camera; RX 1663 at 6). Unicare purchased the Rush Prudential health
plan network business and converted it to Unicare. (Holt-Darcy, Tr. 1417).

X. United

169.  United is a subsidiary of United Healthcare, Incorporated (“United Healthcare”),
which itself is a subsidiary of United Health Group. (Foucre, Tr. 877).

170. By 2003, United Healthcare served approximately 8.3 million members in the
country. (RX 1663 at 6). In Chicago, United is the second largest insurer as measured by
membership. (Foucre, Tr. 939; Hillebrand, Tr. 1868). The current membership of United’s
network in Chicago is approximately 875,000. (Foucre, Tr. 880-81).

171.  United Health Group is a multi-billion dollar insurance company. (Foucre, Tr.
939). As of February 2005, United Health Group was worth over $30 billion. (Foucre, Tr. 939).
United Health Group’s most current 10-K filed with the Securities Exchange Commission
reports that United Health Group received $28.823 billion in revenues in 2003. (RX 1662).

172. United Healthcare’s strongest financial year in its history occurred in 2000, (RX
1071 at 7). United Healthcare reported record revenues of $21.1 billion, a 12% increase over
1999. (RX 1071 at 7). In 2000, United Healthcare’s operating earnings increased by 27% over
its 1999 operating earnings. (RX 1071 at 7). In 2000, United Healthcare posted net earnings of
$736 million. (RX 1071 at 7).

173. William W. McGuire, Chairman and Chief Executive Officer of United Health
Group earned in excess of $91,953,914 in 2003. (RX 1662 at 225, 227). Dr. McGuire’s
compensation included a $5,550,000 bonus on top of his salary of $1,996,154. (RX 1662 at
225). In 2003, Dr. McGuire also exercised stock options with a realized value of $84,176,032.
(RX 1662 at 227).

174." Robert J. Sheehy, Chief Executive Officer of United Healthcare, was paid a salary
of $485,000 plus a bonus of $500,000 in 2003. (RX 1662 at 225). In 2003, Mr. Sheehy
exercised stock options with a realized value of $9,283,536. (RX 1662 at 227).
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175.  United has five primary health insurance products that it sells to employers.
(Foucre, Tr. 881). Two products are sold on the HMO license and have no out-of-network
benefits. (Foucre, Tr. 881). One of the products on United’s HMO license requires a gatekeeper
physician while the other product does not. (Foucre, Tr. 881).

176.  From 2001 through 2004, approximately 75% of United’s business was self-
insured. (Foucre, Tr. 881-82).

177. In the late 1990s, United Healthcare acquired numerous other insurance
companies, such as Share, Chicago HMO, MetLife, and Travelers, and quickly became one of
the larger players in Chicago. (Hillebrand, Tr. 1838-39). At present, United has a share in
Chicago of approximately 15%. (Foucre, Tr. 949).

178. By the end of 2002, approximately 98 hospitals were in United’s network in the
Chicago area. (Foucre, Tr. 881). (REDACTED)
(Foucre, Tr. 1122-23, in camera).

I. MCO Negotiating Trends In The Chicago Area Market

179.  Relationships between hospitals and MCOs have long been strained. (Spaeth, Tr.
2298). As MCOs have become more aggressive with hospitals and physicians, hospitals and
physicians have responded by becoming more aggressive with MCOs. (Neaman, Tr. 1347-48).

180.  During the late 1990’s and early 2000s, there has been a trend of hospitals getting
more aggressive in their negotiation tactics. (Dorsey, Tr. 1475).

(REDACTED) (RX 1393 at ENHL BW 3682, in
camera).
181.
(REDACTED) (RX 1393 at ENHL
BW 3682, in camera).
182. To be sure, however, (REDACTED) (Mendonsa, Tr. 546, in
camera). (REDACTED)
(Mendonsa, Tr. 559, in camera; Holt-Darcy, Tr. 1588, in camera).
(REDACTED) (Holt-Darcy, Tr. 1588, in
camera). (REDACTED)
(Holt-Darcy, Tr. 1586-87, in camera).
183. (REDACTED)
(Holt-Darcy, Tr. 1587, in camera). (REDACTED)

(Holt-Darcy, Tr. 1587-89, in camera).
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1. Hospitals Use Termination Letters To Open Negotiations With MCOs

184. (REDACTED)
(Dorsey, Tr. 1475, 1487; Ballengee, Tr. 198; Holt-Darcy, Tr. 1534-
35, in camera; Chan, Tr. 734-35; Mendonsa, Tr. 559, in camera; RX 61; RX 172; RX 1372 at
BCBSI-ENH 24630, in camera; RX 1075 at CIG/IL 200374, in camera). Actual terminations,
however, are uncommon. (Dorsey, Tr. 1475).

185. (REDACTED)
(Neary, Tr. 630;
Mendonsa, Tr. 559, in camera). For example, Lake Forest Hospital believed that “[m]ost
contracts must be terminated to gain enough leverage to increase payment levels from insurance

companies.” (RX 987 at FTC-LFH 229).

186.
(REDACTED)

(Ballengee, Tr. 198; Mendonsa, Tr. 560, in camera; RX 859; RX 906; RX 919; RX 927; RX
929; RX 950; RX 965; RX 983 at CIG/IL 141819; RX 995, in camera; RX 1070, in camera; RX
1075 at CIG/IL 200374, in camera; RX 1104; RX 1223, in camera; RX 1349; RX 1443; RX
1530).

2. System-Wide Contracts Are Gaining Popularity

187. (REDACTED)
(RX 1223 at UHC 17769, in camera; RX 1982 at ALEX 2594-95).
(REDACTED)
(RX 1223 at UHC 17769, in camera).

188.  Consultants have also advised hospital systems to negotiate as one system. (RX
1982 at ALEX 2594-95). For example, the Tintari Group prepared an assessment of all the
active managed care contracts held by Alexian Brothers Health System and recommended that
Alexian Brothers “negotiate in the market as one true system,” and “should aggressively
negotiate[] using a discount-from-charges pricing methodology.” (RX 1982 at ALEX 2594-95).

189.  But some healthcare networks in the Chicago area — including Advocate,
Resurrection, Provena and Rush, all with multiple hospitals in their systems — have separate
contracts for each hospital. (Foucre, Tr. 890-91; Ballengee, Tr. 163-64).

3. The Contract Negotiation “Pendulum” Is Swinging Back In Favor Of
MCOs

190. (REDACTED)
(RX 1393 at ENHL BW 3683, in camera).
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191. (REDACTED)
(RX 1393 at ENHL BW 3683,

in camera).
192. (REDACTED)

(RX 1393 at ENHL BW 3683, in camera).

193. (REDACTED)
(RX 1393 at ENHL BW 3683, in camera).
194. (REDACTED)
(RX 1393
at ENHL BW 3683, in camera).
195.
(REDACTED) (RX 1393 at ENHL BW
3683, in camera).
196.
(REDACTED) (RX 1393 at

ENHL BW 3683, in camera).
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III. PRE-MERGER BACKGROUND

197.  The Merger should be viewed in a broader factual context. Evanston Hospital and
HPH decided to merge only after: (1) the failure of a hospital network in which both parties
participated, the Northwestern Healthcare Network (the “Network” or “NHN”); (2) a failed
attempt by Evanston Hospital, HPH and another hospital to form a three-way hospital merger
(“NH North”); and (3) the failures of several HPH joint ventures and merger negotiations with
other hospitals. (Hillebrand, Tr. 1785-86, 1791-92; Neaman, Tr. 1035-36; Spaeth, Tr. 2266).
This pre-Merger background — which confirms the pitfalls of loose corporate affiliations short
of a full asset merger like the one at issue here as well as the hurdles to merger consummation
—1is described in more depth below.

A. Northwestern Healthcare Network

198.  The Network was a system of hospitals formed in Chicago in the early 1990s.
(CX 6306 at 2 (Mecklenburg, Dep.)). The Network was formed pursuant to an affiliation
agreement dated October 23, 1989. (RX 22 at NHN 322).

199.  The earliest formal discussions concerning the formation of the Network were
among a group of hospitals already related to one another through a common affiliation with
Northwestern University Medical School. These hospitals included Evanston Hospital, the
Rehabilitation Institute of Chicago and Children’s Memorial Medical Center (“Children’s
Memorial”). (CX 6306 at 2 (Mecklenburg, Dep.)).

200. Ultimately, -the founding members of the Network were Children’s Memorial,
Evanston Hospital, Lakeland (HPH’s parent) and Northwestern Memorial. (Neaman, Tr. 963;
CX 1780 at 1).

1. Purpose Of The Network
201.  The goals and objectives of the Network included:

(a) creating a vertically and horizontally integrated medical care delivery
system for the Chicago metropolitan area;

(b) developing fully integrated marketplace penetration strategies, including
“the development of coordinated Phase I and Phase II systems and
processes for managed care contracting”;

(c) providing leadership in the development of systems for assuring high
quality patient care;

(d) enhancing the financial position of the member institutions through an
expanded patient base, diversified health care programs and cost position
improvements; and
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(e) strengthening the academic programs at the hospitals and Northwestern
University. (CX 1780 at 5-6; CX 6306 at 2-4 (Mecklenburg, Dep.)).

202. The Network hospitals came together to respond to anticipated marketplace
behavior in terms of managed care contracting and in terms of exclusive contracting with certain
MCOs. (RX 70 at NHN 873; CX 6306 at 4 (Mecklenburg, Dep.)).

203. In particular, the Network was formed, in part, with an eye toward handling the
anticipated trend towards capitated contracts, pursuant to which a MCO paid a group of
providers a fixed amount of dollars per member per month, thus placing all financial risk on that
group of providers. (Neaman, Tr. 1360).

204. While capitated contracts did come to Chicago in the mid-1990s, they never
became the major factor many had predicted. (Neaman, Tr. 1361). Thus, one of the driving
forces behind the formation of the Network never materialized in the Chicago area marketplace.
(RX 584 at ENH JH 2951).

205. Evanston Hospital joined the Network based on its belief that the then-existing
Rush, Humana (at that point, Humana owned several hospitals in the Chicago area, including the
former Michael Reese Hospital) and Evangelical (a precursor to the Advocate system) systems
of ownership of several hospitals in the Chicago area would be the operating model for the
future. There was some fear that Evanston Hospital might be left behind if it did not become an
integral part of a hospital network. (RX 357 at ENH JH 10385).

206. HPH joined the Network to enhance the hospital’s quality of care as well as its
perception in the marketplace. (Spaeth, Tr. 2194).

2. Structure And Powers Of The Network

207. Pursuant to the affiliation agreement, the Network became the “sole member” of
the member hospitals, in accordance with the Illinois General Not For Profit Corporation Act of
1986, as amended. (RX 22 at NHN 339, 372). The affiliation agreement provided for the
creation of a Council of Governors, appointed by the member hospitals, to serve as “Members”
of the Network. These “Members” were granted rights under the affiliation agreement and under
the Hlinois General Not for Profit Corporation Act of 1986. (RX 22 at 340). In addition, the
Network had its own executive and its own board of directors. (CX 6306 at 5-6 (Mecklenburg,
Dep.); Newton, Tr. 457; Neaman, Tr. 999). There “was a significant effort to integrate the local
CEOs into the Network.” (CX 6306 at 6 (Mecklenburg, Dep.)).

208. The Network evolved in two phases, Phase [ and Phase II. During both Phases I
and II, however, the Network had the powers to: (1) approve the member institutions’ respective
strategic plans; (2) develop a “macro” strategic plan for the entire Network; and (3) approve the
member institutions’ respective operating and capital budgets. (Neaman, Tr. 967; CX 1780 at
16-17; Newton, Tr. 457-59; CX 6306 at 3 (Mecklenburg, Dep.)).

209. Phase I started when the Network was first approved around 1990. (Neaman, Tr.
967). During Phase I, the Network’s governing board and the CEO of each of the member

28
DC:417824.1



institutions continued to be nominated, elected and appointed in accordance with the procedures
established by each institution. The Network had the reserved power and authority to approve
the election and/or appointment of each institution’s board members and CEOs. (CX 1780 at 15-
16).

210.  Phase II started in 1993. (Neaman, Tr. 967). The Network received Hart-Scott-
Rodino approval when it moved into this Phase. (Neaman, Tr. 1360).

211.  During Phase II, the Network had the reserved power and authority to appoint
institution directors and remove directors and the CEOs of the member institutions for cause.
(CX 1780 at 15-16; Neaman, Tr. 974-77; CX 1831 at 13; Newton, Tr. 458). The Network also
had the additional reserved power to direct asset transfers by the member institutions to the
extent necessary to accomplish Network goals and objectives. (CX 1780 at 18).

212. Once Phase II was initiated, there were a number of financial and operating
mechanisms that needed the approval of the Network and the Network’s Board. (Neaman, Tr.
969-70). For example, hospital budgets were modified as a result of discussions with the
Network. (CX 6306 at 6-7 (Mecklenburg, Dep.)).

213.  The Network Board reviewed and commented on hospital expansion plans. (CX
6307 at 16-17 (Schelling, Dep.)).

214.  Evanston Hospital also submitted budget summaries to the Network. (RX 182 at
ENHL HJ 3672-76).

215.  The Network reviewed its member hospitals’ “keys to success” for each hospital,
new programs and network initiatives. (RX 182 at ENHL HJ 3673).

216. The Network also pursued an employee benefits project that would cover the
employee benefits for the member institutions and yield millions of dollars in savings. (RX 182
at ENHL HJ 3677-78).

217.  Even when the Network did not directly exercise its powers, there was significant
discussion about individual hospital actions and decisions at the Network level. (CX 6306 at 8
(Mecklenburg, Dep.)). Gary Mecklenberg, who served as the Network’s President and CEQ for
approximately four years and was the CEO of Northwestern Memorial, did not recall any
member that was “not committed to the exercise of the reserved powers.” (CX 6306 at 15
(Mecklenburg, Dep.)).

218.  Member hospitals invested a great deal of resources in developing the Network.
(CX 6306 at 17 (Mecklenburg, Dep.)). In part, these resources were invested through member
hospital contributions to the operating budget. (CX 6306 at 17 (Mecklenburg, Dep.)).
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3. Managed Care Contracting By The Network

219.  The Network negotiated contracts for the provision of hospital services by its
member hospitals with the International Brotherhood of Teamsters, Health Network, Great West
and MultiPlan. (CX 6307 at 18 (Schelling, Dep.)).

220. The Network also negotiated and entered an agreement with North American
Medical Management (“NAMM”), which “set out sort of a baseline of what the downstream
documents would be with the local providers.” (CX 6307 at 6 (Schelling, Dep.)). Based on this
agreement, each member institution had the option to enter into a direct contract with NAMM.
(CX 6307 at 6 (Schelling, Dep.)).

221.  The Network also previewed and pre-selected a credentialing firm for use by
physicians affiliated with Network member institutions. (CX 6307 at 8 (Schelling, Dep.)).

222.  The Network, however, had only relatively minor successes in negotiating with
MCOs. (Neaman, Tr. 966). One of the agreements the Network was able to negotiate was a
capitated Home Health services agreement with Humana. (CX 6307 at 5 (Schetling, Dep.)).

223. The Network also engaged in extensive discussions with Chicago HMO to
negotiate a capitated agreement. (CX 6307 at 5 (Schelling, Dep.)). Although the Network
successfully negotiated a base contract, the agreement was never signed. (CX 6307 at 5
(Schelling, Dep.)).

4. Failures And Limitations Of The Network

224. By 1998, the Network had evolved into a “trade association.” (Neaman, Tr.
1008). As a “trade association,” the Network consisted of a general grouping of hospitals
designed to support the general well-being of the association. (Neaman, Tr. 1008-09).

225. The Network possessed the power to enforce the principle of unified action
among its members, but the Network did not act in accordance with that principle. (Hillebrand,
Tr. 1788-89). The Network looked better on paper than it did in real life. (Hillebrand, Tr. 1789).

226. The Network ultimately had limited success negotiating contracts with MCOs, in
part, because it could not bring together the members for contract negotiations. (Neaman, Tr.
965-66). Some members were not convinced the Network could get better terms from MCOs
and, instead, negotiated independently. (Neaman, Tr. 966). For example, Mecklenburg felt that
managed care contracting decisions should be left to the individual member hospitals. (Neaman,
Tr. 986). Mecklenberg recognized that there was no evidence in the Chicago area market that
large networks would negotiate more favorable prices than smaller individual hospitals. (RX
177 at NHN 115).

227.  Similarly, the Network’s inability to get its members to work in a unified fashion
rendered it unable to achieve the hoped-for cost reductions. (CX 6306 at 4 (Mecklenburg, Dep.);
RX 183 at NHN 81).
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228.  The Network was formed for a specific purpose and in anticipation of a specific
marketplace. But the marketplace did not form as anticipated, and so the Network was not
delivering value the way that its members had anticipated that it would. (CX 6306 at 13
(Mecklenburg, Dep.)).

229.  The cost of running the Network outweighed the value received from the
Network. So the question arose as to whether the Network could generate enough value,
whether it was managed care contracting or other activities. (CX 6306 at 12 (Mecklenburg,

Dep.)).

230.  The Network dissolution agreement was dated December 20, 1999, but went into
effect in January 2000. (Neaman, Tr. 1016). All members of the Network voted to dissolve the
Network. (Neaman, Tr. 1017).

B. NH North

231.  HPH and Evanston Hospital discussed a further collaboration as far back as 1996.
(CX 6305 at 7 (Stearns, Dep.); Neaman, Tr. 1017-18). These discussions between HPH and
Evanston Hospital were conducted under the auspices of the Network and also involved
Northwest Community Hospital. (CX 6305 at 7 (Stearns, Dep.); Neaman, Tr. 1017-18).

232.  The entity that would be created as the result of the proposed merger of HPH,
Evanston Hospital and Northwest Community would have been called NH North. (Neaman, Tr.
1017-18).

233.  One “principle” of NH North was to be “an entity that differentiates its product,
its brand and is indispensable to the marketplace.” (CX 395 at 2). The idea behind this branding
strategy was to use name-brand to differentiate NH North in such a way that it would make the
NH North very distinctive and very desirable in the minds of customers. (Neaman, Tr. 1363-64).

234.  An August 1996 planning document for NH North prepared by Neaman and
Hillebrand similarly explained that for NH North to achieve “market influence” and
“indispensability,” it had to achieve “differentiation” and “cost leadership.” (CX 394 at 13;
Neaman, Tr. 1018-19; Hillebrand, Tr. 1790).  According to the planning document,
“differentiation” was to be achieved through “superior outcomes,” “brand equity” and “best
physicians.” (CX 394 at 13; Hillebrand, Tr. 2020). “Cost leadership” was to be achieved
through reducing “cost per unit of care,” “develop[ing] pathways” and “hospital & physicians
common incentives.” (CX 394 at 13; Hillebrand, Tr. 2020-21).

235, As used in the August 1996 NH North planning document, the word
“indispensability” meant that the customer would view NH North as the system of choice for
healthcare as a result of NH North having the best outcomes, the best service, the best physicians
and the highest valued brand. (Hillebrand, Tr. 2021).
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236.  Another goal of NH North was to make the NH North brand “stand for the right
attributes in consumers’ minds.” (CX 393 at 14).

237.  Bain & Company (“Bain”), a consulting firm, was involved in strategizing for NH
North. (Neaman, Tr. 1024). Bain listed two “key tactics” that should be used by NH North to
“gain incremental market share.” (RX 477 at ENH JH 349). The two “key tactics” were: (1
“improved/coordinated physician recruitment and development”; and (2) “developing and
leveraging brand name.” (RX 477 at ENH JH 349).

238.  NH North documents make it clear that it was not designed to succeed where the
Network was failing. (RX 132 at ENH JH 274). A 1996 document stated: “must identify key
linkages (and no duplication to NHN). Example, managed care contracting to be in conjunction
with NHN. Everything else at local level.” (RX 132 at ENH JH 274).

239. The three-way discussions between HPH, Evanston Hospital and Northwest
Community with regard to the creation of NH North broke down in 1997 as the result of
differences over the proposed merged entity’s organization (such as the composition of the
board), personality conflicts and a lack of interest on the part of Northwest Community. (CX
6305 at 9 (Stearns, Dep.); Neaman, Tr. 1035; Hillebrand, Tr. 1791-92).

C. Other Failed Merger Negotiations And Failed Joint Ventures Involving HPH

240. HPH started thinking about aligning with another hospital, through a joint venture
or otherwise, as early as 1986. (Spaeth, Tr. 2264). During the mid-1980s, HPH discussed the
possibility of merging with both Lake Forest Hospital and Condell and also discussed the
possibility of linking with the Mayo Clinic. (Spaeth, Tr. 2265). HPH’s merger discussions in
the 1980s eventually evolved into HPH joining the Network. (Spaeth, Tr. 2264-65).

241. HPH first considered aligning with other hospitals through joint ventures in the
late 1980s and early 1990s. (Spaeth, Tr. 2267). Overall, HPH sought to align with other
hospitals because its Board and Spaeth knew that HPH would have a difficult time competing as
a stand-alone institution. (Spaeth, Tr. 2266).

242.  As the 1990s progressed, bringing capital to HPH became a major factor in
seeking to align with another hospital. (Spaeth, Tr. 2266). Had HPH remained independent, it
may have had enough capital to survive short-term, but it would have needed to link with another
hospital if it ultimately were to thrive and benefit the Highland Park community. (Spaeth, Tr.
2272).

243.  During this period, academic affiliation also was a factor in HPH’s consideration
of alignments with other hospitals because HPH wanted to give its community something
beyond the quality of care provided by a community hospital. (Spaeth, Tr. 2267).

244.  To this end, HPH had discussions with Northwestern Memorial concerning a
potential merger, but the discussions did not progress beyond the initial stages. Northwestern
Memorial was not responsive to HPH’s inquiries. (Spaeth, Tr. 2270-71).
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245. Spaeth also spoke with Advocate senior executives about the possibility of
linking. But, after initial discussions, HPH determined that Advocate was not the best fit
because Advocate’s religious affiliation might have affected patient care in the Highland Park
community. (Spaeth, Tr. 2271-72).

246. HPH also considered merging with a for-profit hospital, but HPH’s board felt
very strongly that HPH should remain a community hospital and not become a part of a for-profit
corporation. (Spaeth, Tr. 2272).

247. Asof May 1997, Spaeth and Neaman had talked about a variety of ways by which
HPH and Evanston Hospital might “align,” including through joint ventures for oncology and
cardiac surgery. (Spaeth, Tr. 2202). Spaeth’s general view, however, was that joint ventures
suffered from a general lack of commitment. (Spaeth, Tr. 2269). According to Spaeth, “‘joint
ventures’ are confusing, lead to mistrust, and are full employment acts for accountants, lawyers,

and consultants.” (CX 1865 at 6; Spaeth, Tr. 2269).

248.  As further explained by HPH’s former Vice President of Planning and Marketing,
Mark Newton, joint ventures between medical institutions can be problematic because there may
not be an alignment of business strategies or cultures. (Newton, Tr. 449). And joint ventures
also can be difficult to operationalize. (Newton, Tr. 449).

249.  During this same time frame, Mecklenburg likewise expressed his distrust of joint
ventures, writing to Spaeth that joint ventures similar to a proposed HPH-Northwestern
Memorial oncology program did not have a good history. (CX 1866 at 5; Spaeth, Tr. 2270).

250. See Section IX.B.4 for additional findings concerning HPH’s failed joint ventures
and merger negotiations.
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IV.  THE MERGER
A. Merger Negotiations
1. Initial Merger Discussions

251.  After the NH North merger discussions broke down in 1997, some members of
the Network Board suggested that Evanston Hospital’s then-chairman of the Board, Jerry
Pearlman, reinitiate discussions with HPH. (CX 6305 at 8 (Stearns, Dep.)). Pursuant to that
suggestion, Pearlman contacted Stearns and explained that if HPH were interested and willing to
resume linkage discussions, Evanston Hospital likewise would be interested. (CX 6305 at 8
(Stearns, Dep.)). After Pearlman contacted Stearns, Stearns informed the HPH Board, and the
Board authorized HPH to enter into exploratory linkage discussions with Evanston Hospital.
(CX 6305 at 8 (Steamns, Dep.)).

252.  Subsequently, Evanston Hospital and HPH started discussing a merger solely
between the two hospitals. (Neaman, Tr. 1035; Spaeth, Tr. 2206).

253.  Evanston Hospital and HPH were required under the Network A ffiliation
Agreement to seek approval from the Network Board of Directors for the proposed merger since
both hospitals were members of the Network. (RX 562). Pre-Merger planning documents show
that the proposed merger between Evanston Hospital and HPH was not designed to replace the
Network. (RX 288 at ENH RS 1031-32; RX 518 at ENH GW 2063; RX 558 at ENH RS 7725).
To the contrary, in April 1999, the Evanston Hospital executive committee was informed that
one “strategic rationale” for the Merger with HPH was to “strengthen network presence.” (RX
518 at ENH GW 2063).

254.  On June 29, 1999, HPH sought permission to move forward with the Merger.
(RX 562). HPH explained to the Network that the two hospitals were “very excited about the
opportunities the merger presents to enhance and expand services for [Evanston Hospital and
Highland Park’s] respective patient communities.” (RX 562).

255.  Pearlman, Homer Livingston (Chairman of the ENH Board from 2000 through
2004), Lester Knight I1I, Mikesell Thomas, William White and Dan Toll represented the
Evanston Hospital Board during Merger negotiations. (RX 636 at ENH GW 5701; Styer, Tr.
4965; see (CX 6305 at 8 (Stearns, Dep. )).

256. Necle Stearns, Harvey Medvin, Stan Golder and James Styer represented the HPH
board during Merger negotiations. (Styer, Tr. 4964; (CX 6305 at 8 (Stearns, Dep.)).

257.  Neaman led the Merger discussions from Evanston Hospital’s side, while Spaeth
led HPH’s efforts. (Neaman, Tr. 1320; Spaeth, Tr. 2283).

258.  Neaman had overall responsibility for the Merger and the subsequent Merger
integration. (Neaman, Tr. 955).
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2. Letter Of Intent

259.  The Merger discussions resulted in a Letter of Intent, which became effective July
1, 1999. (RX 567; Neaman, Tr. 1328; Spaeth, Tr. 2273-74). The purpose of the Letter of Intent
was to identify a series of service enhancements HPH desired for its community — such as a
multidisciplinary and comprehensive oncology program, a cardiac surgery program, an academic
linkage, and the creation of a community trust, among many others. (Spaeth, Tr. 2274; Styer, Tr.
4968; RX 518 at ENH GW 2084). This Letter of Intent thus emphasized specific commitments
by Evanston Hospital to improve the quality of care at HPH for the benefit of the Highland Park
community. (Spaeth, Tr. 2274; CX 6305 at 9-10 (Stearns, Dep.)).

260. Specifically, as a condition of HPH agreeing to the Merger, the Letter of Intent
required Evanston Hospital to “build a new multi-disciplinary Cancer Center at the HPH campus
modeled after the Kellogg Cancer Care Centers at Evanston and Glenbrook.” (RX 567 at ENH
MN 1374).

261. The Letter of Intent also required Evanston Hospital to “establish a cardiac
surgery program at HPH by extending the cardiovascular surgery program at ENH.” (RX 567 at
ENH MN 1376).

262.  The Letter of Intent further required Evanston Hospital to commit to create what
ultimately became the Healthcare Foundation of Highland Park (“Healthcare F oundation”). (RX
567 at ENH MN 1384-85). Such a separate and independent, community-based foundation
would support health and social-related activities in the Highland Park area. (RX 385 at FTC-
KHA 2284). HPH and Evanston Hospital agreed to establish the Healthcare Foundation using
$60 million from the old HPH Foundation and another $40 million from Evanston Hospital.
(Styer, Tr. 4969-70). The $100 million Healthcare Foundation corpus was to be used to support
HPH and enhance healthcare in other areas of the community. (Styer, Tr. 4969-70). The
creation of the Healthcare Foundation was a critical part of the Merger discussions because HPH
wanted to show the Highland Park community that the money the community used to build and
fund HPH would remain within the community after the Merger. (Styer, Tr. 4968-69; Kaufman,
Tr. 5832-33).

263.  The Letter of Intent detailed a series of “key principles and goals established by
the Parties as reasons to support and guide the merger.” (RX 567 at ENH MN 1365).

264. These “key principles” included:

(1) Approach the merger as partners with a common vision; (2)
Pursue a merger between ENH and LHS for the purpose of best
serving the healthcare interests and needs of their respective and
combined patient communities; (3) Combine the skills and talent
of the Parties’ respective organizations so as to enhance the ability
to mutually achieve the stated patient care and key goals; (4)
Develop a coordinated plan between the Parties to achieve growth
for the resulting system; (5) Improve the existing clinical services
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at HPH and develop new specialty services to be rendered on the
HPH campus in order to enhance and expand community health,
outreach and patient access; (6) Support a plurality of physician
practice styles, including the independent practice of medicine as
well as the group faculty practice plan, with all current and future
physicians being entitled to the same privileges at each site. It is
further recognized that physicians, in general, practice primarily at
one hospital site, and, hence, a fair and appropriate mechanism will
be established on how representation on Committees (including
Medical Staff Executive Committee) from physicians practicing
primarily at Evanston, Glenbrook, Highland Park Hospitals will
occur; (7) Strive to provide quality, cost efficient healthcare
services in a manner which promotes and allows local access to the
facilities of the Parties and respects a patient’s choice of
physicians; (8) Use reasonable efforts to see that all employees of
the merged entity receive a fair and equitable salary and benefit
package; (9) With the exception of Highland Park Hospital
Foundation and Highland Park Health Care, Inc., functionally,
merge all aspects of the two organizations as much as possible on
“day one.” Areas not merged “day one” must come together as
soon as possible but no later than three years following closing.

(RX 567 at ENH MN 1366).

265. The Letter of Intent further detailed the “key goals” of the merger as follows:

(1) Grow patient volumes through a collective, coordinated effort,
particularly in Lake and northern Cook Counties; (2) Increase the
quality and value of clinical services to the respective communities
by achieving a greater critical mass of patient volume; (3)
Implement the “Evanston Northwestern Healthcare” name brand
throughout the merged entity in order to enhance the Parties’ and
the merged entity’s reputations and make the resulting healthcare
system the provider of choice in the combined healthcare markets.
Enhancement of the individual hospital names — “Highland Park
Hospital,” “Evanston Hospital,” and “Glenbrook Hospital” — will
also be undertaken; (4) Develop new medical office and
ambulatory care sites in locations within the combined service area
that have relatively low market share and that bring additional
strategic value to the system; (5) Enhance the future viability of the
HPH campus by strengthening existing programs and developing
new clinical services; (6) Maintain each of HPH, Evanston
Hospital and Glenbrook Hospital as a separately licensed, fully
accredited hospital with the goal of obtaining one Medicare
provider number for all; (7) Assure an effective and coordinated
merger of the Medical Staffs so as to maintain the highest level of
continuity of patient care services while enhancing patient
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volumes, quality and reputation for all physicians; (8) Strive to
achieve cost benefits and economies of scale on a system-wide
basis; (9) Establish a fully accredited restdency training program
with ENH and the Northwestern University Medical School at
HPH in Family Medicine and/or other disciplines; (10) Allow HPH
patients to access specific ENH specialists and services; (11)
Ensure that both HPH and ENH will continue to make a significant
organizational commitment to enhancing healthcare services in
their respective communities.

(RX 567 at ENH MN 1367-68).

266. Evanston Hospital took its commitments in the Letter of Intent seriously. On June
25, 1999, Neaman informed the Evanston Hospital Board of the “requirements” of the Merger.
(RX 557 at ENH GW 4252). Neaman explained to the Board that these “requirements” included
an “immediate merger of hospital-based physician groups into ENH Medical Group, expansion
of Kellogg Cancer Care Center, additional on-site ambulatory care, cardiac surgery and related
programs.” (RX 557 at ENH GW 4252-53). Neaman further informed the Evanston Hospital
Board on June 25, 1999, that ‘“[a]n investment in marketing support of the ENH name in Lake
County and cost improvements in purchasing, systems, ‘overhead,” and related cost effective
measures will be made.” (RX 557 at ENH GW 4253).

267. The provisions of the Letter of Intent discussed above helped put to rest HPH’s
fears that Evanston Hospital would merely hang its shingle on HPH’s door, move HPH’s patients
to Evanston Hospital and not follow through on the promises to expand services at HPH.
(Neaman, Tr. 1329-30; Styer, Tr. 4966-67).

268. Simultaneous with the execution of the Letter of Intent, Evanston Hospital and
HPH sent a press release to area employers, elected officials, managed care companies and the
press describing the goals of the Merger — specifically, the service enhancements Evanston
Hospital planned to make at HPH. (RX 563 at ENH TH 1568-76; Hillebrand, Tr. 1857-58). For
example, RX 564 is the copy of the press release sent to Blue Cross Blue Shield. (RX 564).

269. Evanston Hospital did not know how MCOs would react to the Merger. (RX 609
at EY 172). In its merger due diligence, Evanston Hospital wrote: “Until actual negotiations
begin, one can only speculate payor reaction to the combined organization.” (RX 609 at EY
172). Evanston Hospital thought that “[a] few payors are likely to take this opportunity to
increase downward pressure on rates.” (RX 609 at EY 172).

B. Reasons For The Merger

270. The overriding reason for the Merger, from both parties’ perspectives, was to
improve healthcare for the communities surrounding the hospitals by upgrading the HPH facility,
enhancing HPH’s quality of care, supporting the respective physician practices and extending
academic teaching to HPH. (Spaeth, Tr. 2274, 2297; Neaman, Tr. 1322, 1327; Styer, Tr. 4966;
RX 288 at ENH RS 1031; RX 385 at FTC-KHA 2281).
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271.  Both parties intended for the Merger to expand the breadth and depth of HPH’s
clinical services by adding services such as cardiac surgery and oncology, as well as by
implementing common pathways, protocols and strong physician leadership at all three hospitals.
(Styer, Tr. 5027; Neaman, Tr. 1322-23). As discussed below, each party also had its own,
additional reasons to merge.

1. HPH’s Reasons For The Merger

272.  In the late 1990s, the HPH Board concluded that it needed to find a merger
partner that would: (1) enhance the hospital’s ability to serve the community by bringing new
programs to HPH that it could not justify creating as an independent institution; and (2) infuse
much-needed capital into the hospital. (CX 6305 at 7, 9-10, 15 (Stearns, Dep.)); RX 288 at ENH
RS 1031; RX 384 at ENH RS 7196; RX 385 at FTC-KHA 2282; Spaeth, Tr. 2273; RX 683 at
ENH RS 7694). The HPH Board was concerned about what would be necessary to sustain the
hospital in the future. (CX 6305 at 4 (Stearns, Dep.)).

273.  For the reasons discussed in more depth below, the HPH Board did not believe
that the hospital could continue to serve its community in the long run absent a partnership with
another institution. (CX 6305 at 11-12 (Stearns, Dep.)).

a. The Merger Would Improve Quality Of Care At HPH And In
The Community In General

274. Before the Merger, HPH’s continued viability as a critical care facility was in
jeopardy. (Styer, Tr. 4965).

275.  HPH was not up to Evanston Hospital’s quality standards and, therefore, HPH
asked for Evanston Hospital’s assistance in improving quality of care. (CX 6304 at 4, 8
(Livingston, Dep.)). HPH hoped to improve its quality of care to a level on par with that
provided by the Evanston and Glenbrook Hospitals, thus benefiting the community as a whole.
(CX 6304 at 8 (Livingston, Dep.)); RX 683 at ENH RS 7694; CX 6305 at 9, 13 (Stearns, Dep.)).

276.  One of the written principles of the negotiations regarding the Merger was that
“[tlhe purpose of the affiliation [with Evanston Hospital was] to assure the availability of the
widest range of quality medical services to the North Shore marketplace.” (RX 385 at FTC-
KHA 2281). “The Highland Park community clearly expect[ed] that one outcome of the
affiliation [with Evanston Hospital would be] that local access to medical services would be
increased, not diminished.” (RX 385 at FTC-KHA 2281).

271.  HPH sought a “meaningful relationship” with Evanston Hospital to enhance the
quality of care and access for the Northern Cook and Lake County communities. (RX 389 at
FTC-KHA 2226). The expectation of the Merger was that it would “lead to a relationship which
[would] provide the highest quality comprehensive services to the citizens of northern Cook and
Lake Counties.” (RX 385 at FTC-KHA 2281).

278.  As early as November 1998, HPH had a “high commitment to doing what is right
for the community” with respect to whether to combine with Evanston Hospital. (RX 389 at
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FTC-KHA 2226). In November 1998, HPH emphasized its goal to “grow clinical services
including oncology, heart, orthopedics, [obstetrics] and other medical and surgical specialties” as
a result of combining with Evanston Hospital. (RX 389 at FTC-KHA 2226). One of the key
goals from the beginning of Merger negotiations was to achieve growth in oncology, cardiology
and other services at HPH. (RX 385 at FTC-KHA 2282).

279. At the inception of the Merger negotiations, HPH asked how the Kellogg Cancer
Care Center might be developed and implemented at HPH. (RX 389 at FTC-KHA 2227). HPH
also highlighted the possibility that both HPH and Evanston Hospital would identify and agree
on a level of quality to be met by all providers after the Merger. (RX 389 at FTC-KHA 2227).

280.  Other issues pertaining to quality of care at pre-Merger HPH are discussed in
more depth in Section VIIL.

b. The Merger Would Address HPH’s Deteriorating Financial
Condition

281. HPH also sought to merge with Evanston Hospital because HPH’s long-term
survival, specifically over the next five to ten years, was in doubt from a financial perspective.
(Styer, Tr. 4965; CX 6305 at 2 (Stearns, Dep.); Kaufman, Tr. 5830-31).

282.  Financial issues at pre-Merger HPH are discussed in more depth in Section IX.B.

c. The Merger Would Provide A Good “Fit”

283. HPH also decided to merge with Evanston Hospital because there seemed to be a
good “fit” between the hospitals. Both were part of the North Shore culture, and many of the
hospitals’ physicians knew each other and trained with each other in the same medical schools.
(Spaeth, Tr. 2273; RX 288 at ENH RS 1031).

284.  Just before the Merger, HPH communicated to its community the types of
services the Merger would bring to the hospital. (Spaeth, Tr. 2304). The Highland Park
community and area business were thrilled about the proposed merger with Evanston Hospital.
(Spaeth, Tr. 2304).

285.  Other neighboring hospitals did not provide viable merger opportunities for HPH.
HPH approached Lake Forest Hospital from time to time about partnering. But Lake Forest
Hospital was not interested, in part, because of its affiliation with Rush Presbyterian. (CX 6305
at 12 (Stearns, Dep.)).

286. In the late 1990s, Condell did not have the financial and clinical wherewithal to
be an attractive merger partner to HPH. (CX 6305 at 12 (Stearns, Dep.)).

287. HPH was skeptical that the downtown Chicago hospitals, such as Northwestern
Memorial, would commit to delivering the type of quality improvements HPH thought the
Highland Park community needed. (Spaeth, Tr. 2270-71).
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2. Evanston Hospital’s Reasons For The Merger

a. The Merger Would Allow Evanston Hospital To Improve
Quality Of Care By Expanding The Volume Of Its Services

288.  Evanston Hospital viewed HPH’s geography as an attractive opportunity to
expand its volume of services because HPH is located in fast-growing Lake County. (Neaman,
Tr. 1325).

289.  Expanding the volume of services is critically important to support subspecialty
practices of medicine because a hospital needs to have enough patient volume to help physicians
maintain excellent and up-to-date quality of care. (Neaman, Tr. 1324-25). The ENH 1996-2000
Strategic Plan confirmed this, identifying ways of achieving growth and becoming the “best
integrated healthcare delivery system,” such as by significantly broadening the portfolio of
services through acquisition of, or affiliation with, additional hospitals. (CX 2037 at 9; Neaman,

Tr. 1153-54).

290. A hospital also needs to have enough volume of services so that the cost per case,
cost per admission and the cost per procedure are all competitive with what the hospital gets
paid. (Neaman, Tr. 1325).

b. The Merger Would Allow Evanston Hospital To Improve
Quality Of Care By Rationalizing Its Services

291.  Evanston Hospital was a Space-constrained facility, with only 14 acres of
available land. (Neaman, Tr. 1324). Attempts to expand the Evanston Hospital campus failed
because of strong protests from the surrounding residential areas. (Neaman, Tr. 1324).

292.  Because certain services at Evanston Hospital had reached the limit of that
campus’ capacity, Evanston Hospital viewed the Merger as an opportunity to allow it to
rationalize resources and free-up capacity by moving various services from Evanston Hospital to
HPH, thus improving the quality of care at both campuses. (Neaman, Tr. 1323; Hillebrand, Tr.
1798).

293.  For example, if patients needed to be relocated because of operating room
overcrowding, the Merger would create clinical efficiencies because the merged entity would no
have to spend capital to build more operating room capacity. (Newton, Tr. 45 1). ;

294.  Other clinical services also stood to benefit from centralizing the resources of the
multiple hospitals after the Merger. For example, reproductive endocrinology services are better
served by the efficiency of a single, rather than multiple, labs. (Newton, Tr. 45 1-52). Moreover,
the Merger was anticipated to create potential synergies in clinical areas such as behavioral
health, home health, skilled nursing and pediatrics. (RX 518 at ENH GW 20606).
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c. The Merger Would Result In Corporate Efficiencies

295. The Merger presented Evanston Hospital with an opportunity to improve the
combined operating margin through: (1) overhead cost reduction, through the consolidation of
core central functions like accounting, finance, billing and human resources; (2) the application
of benchmarks to those functions to achieve both scale benefit and process redesign; (3) the use
of best practices to improve service and cost reduce the on-site functions like care provision,
labs, food and environment; and (4) the identification of outsourcing opportunities for cost
reduction or service improvement. (RX 477 at ENH JH 326; Hillebrand, Tr. 1798).

296. The Merger was to be a total integration from the outset. The hospitals
recognized that cost savings could be realized by improving and merging the core central
functions such as accounting, finance, billing, purchasing, information systems, human resources
and strategy. (RX 385 at FTC-KHA 2284; RX 518 at ENH GW 2066). Part of Evanston
Hospital’s strategic rationale for the Merger was to become a low-cost provider by achieving $2-
4 million in estimated cost reduction. (RX 518 at ENH GW 2063, 2066).

d. The Merger Would Provide Evanston Hospital With An
Additional Teaching Site

297.  Part of Evanston Hospital’s strategic rationale for the merger was to provide an
additional teaching site for ENH and the Northwestern University Medical School. (RX 518 at
ENH GW 2063; RX 704 at ENH HJ 1625).

C. Merger Consummation

298. In August 1999, before the Merger, the FTC Pre-Merger Notification Office
notified the Network, Evanston Hospital and Lakeland, the parent company of HPH, that it

viewed the Network as already holding the assets of both Evanston Hospital and Lakeland
Health Services. (RX 586 at 2).

299.  As such, the FTC Pre-Merger Notification Office did not view the Merger
between Evanston Hospital and HPH as an acquisition of assets under the HSR Act. (RX 586 at
2). “This conclusion is not altered by the fact that [the Network] will be dissolved and removed
as a member of [ENH] following the effective date of the merger. . . . [A]s long as [the
Network] exists and holds the reserved power over appointments to the boards of [Evanston
Hospital] and [Lakeland] at the time of the merger, the merger will not be reportable.” (RX 586
at 2).

300.  On or about August 7, 1999, Evanston Hospital received notice from the FTC that
Evanston Hospital and HPH did not have to seek Hart-Scott-Rodino approval to proceed with the
Merger. (RX 589; RX 586; Neaman, Tr. 1330).

301. On October 29, 1999, the parties entered into the Agreement and Plan of Merger.
(RX 651). This Merger agreement enumerated the same key principles and goals as found in the
Letter of Intent. (RX 651 at ENH MN 1557-58). The effective date of the Merger was January
1,2000. (RX 651 at ENH MN 1517).
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302.  After the Merger, ENH published newsletters informing the community of the
achievements of the Merger. (RX 864 at ENH HJ 1781). In the newsletter, ENH advised the
community that HPH had undergone a “major turnaround” from the operating losses it had
before the Merger. (RX 864 at ENH HJ 1781).

D. Effect Of The Merger On ENH’s Operations

303.  To realize the full benefit of the Merger, ENH consolidated all corporate activities
at the Evanston Hospital campus and eliminated all corporate functions at HPH — including
human resources, purchasing, payor contracting, the business office and information systems.
(Hillebrand, Tr. 1839-40; Neaman, Tr. 1345-46).

304. To achieve maximum cost efficiency from the Merger, ENH determined to
institute one billing system and one business office. (Hillebrand, Tr. 1839-40).

305. In particular, ENH implemented a coordinated registration, scheduling and
charging system throughout its three hospitals. (Hillebrand, Tr. 1840). This system allows any
ENH patient to receive the same care at any ENH site and pay the same price for that care at any
ENH site. (Hillebrand, Tr. 1840; Chan, Tr. 714).

306. Consequently, after the Merger, HPH physicians became part of the unitary
medical staff of Evanston and Glenbrook Hospitals. If a physician had clinical privileges with
ENH after the Merger, the clinical privileges were good at any of the three hospital sites. (RX
518 at ENH GW 2082; Hillebrand, Tr. 1840-41).

307.  Allowing all ENH physicians to have privileges at all three ENH campuses is a
very unique quality measure because ENH’s twelve full-time clinical department chairmen are
responsible for quality of care regardless of where it is rendered in the ENH system. (Hillebrand,
Tr. 1841-42). No other hospital system in Chicago, besides ENH, allows its physicians to
automatically have privileges at all campuses in those systems. (Hillebrand, Tr. 1841-42).

308. [ENH’s system of allowing all physicians to have privileges at all three ENH
campuses is very difficult to achieve because it requires having hundreds, if not thousands, of
physicians successfully working together. (Hillebrand, Tr. 1842). ENH’s decision to coordinate
its registration, scheduling and charging systems throughout the three ENH hospitals resulted in
the three hospitals having a single chargemaster and a single Medicare ID number. (Hillebrand,
Tr. 1840; Neaman, Tr. 1346). This practice was consistent with Evanston Hospital’s prior
practice in that Evanston and Glenbrook Hospitals had used the same Medicare ID since
Glenbrook opened on April 3, 1977. (Neaman, Tr. 1346; Hillebrand, Tr. 1842). From April
1977, through at least February 2005, no MCO complained about ENH using a single Medicare
ID for all campuses in the ENH system. (Hillebrand, Tr. 1843).

309. These post-Merger corporate changes required ENH to renegotiate its MCO
contracts. (Hillebrand, Tr. 1839; Neaman, Tr. 1345-46). Merger planning documents explained
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that the merged entity “[m]Just have same managed care contracts, pricing, technical/professional
fees, etc. so patients/physicians can go to any site.” (RX 402 at ENH MN 2049).

310. Moreover, ENH immediately shut down most of the pre-Merger joint ventures
operated by Lakeland Health Ventures under the supervision of Mark Newton, former Vice
President of Planning and Marketing at HPH. (Newton, Tr. 449). Newton — who left HPH soon
after the Merger to work for a competitor hospital, Swedish Covenant Hospital — did not oversee
the quality of clinical services at HPH. (Spaeth, Tr. 2282-83; Newton, Tr. 279). Moreover,
Newton had no responsibility for clinical quality at HPH, he was not responsible for information
technology at HPH, nor was he tasked with overseeing the credentialing or disciplining of
physicians. (Spaeth, Tr. 2283, 2285). The joint ventures Newton operated under Lakeland
Health Ventures were losing money when the Merger was consummated. (Newton, Tr. 449).

E. Post-Merger Healthcare Foundation Of Highland Park

311.  Asaresult of the Merger, Evanston Hospital and HPH also created the Healthcare
Foundation of Highland Park on January 1, 2000. (Styer, Tr. 4951, 4971; Belsky, Tr. 4894;
Spaeth, Tr. 2281). Evanston Hospital and the HPH Foundation signed the agreement creating
the Healthcare Foundation of Highland Park in December 1999. (RX 2037; Styer, Tr. 4977-78).

312.  The Foundation Agreement establishing the Healthcare Foundation of Highland
Park describes the Foundation’s mission to support HPH and healthcare in the general Highland
Park community. (RX 2037 at HFHP 1356; Styer, Tr. 4951, 4979; Neaman, Tr. 1373). The
creation of the Healthcare Foundation of Highland Park was another means of fulfilling HPH’s
primary merger goal of benefiting the Highland Park community. (CX 6305 at 16 (Stearns,
Dep.); Neaman, Tr. 1373).

313.  The Highland Park Healthcare Foundation provides grants to HPH and other
healthcare organizations in the community. (Styer, Tr. 4980-81, 4987-88; RX 2037 at HFHP
1362). The Foundation Agreement also gives the Highland Park Healthcare Foundation the
power to notify the Illinois Attorney General of “a material breach by ENH of any of its
obligations under the Merger Agreement which substantially undermines or adversely affects the
Highland Park community” if ENH and the Healthcare Foundation cannot themselves resolve
ENH’s alleged breaches within 90 days. (RX 2037 at HFHP 1364; Styer, Tr. 4971, 4985).

314.  See Section IX.C.4 for additional findings on the Highland Park Healthcare
Foundation.
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V. ANALYTIC FRAMEWORK

A. The Court Should Analyze The Price Increases In The Context Of The
Relevant Market

1. Al Experts Agree That Price Increases Alone Are Not
Anticompetitive

315. (REDACTED)

(Baker, Tr. 4702, in camera; Noether, Tr. 5989; Noether, Tr. 6108, 6114, in
camera). Even Dr. Haas-Wilson, Complaint Counsel’s primary economic expert, admitted that
price changes, alone, do not demonstrate the existence of market power. (Haas-Wilson, Tr.
2482).

2. All Experts Agree That One Must Rule Out Viable Alternative
Explanations Before Concluding That A Price Increase Is The Result
Of Anticompetitive Market Power

316. Before concluding that post-Merger price increases were caused by the gain and
exercise of market power, viable alternatives for the price increases must be evaluated and
eliminated. (Haas-Wilson, Tr. 2677-78; Noether, Tr. 5903-04).

(REDACTED) (Baker, Tr. 4649-50, in
camera; Elzinga, Tr. 2404).

317.
(REDACTED)
(Haas-Wilson, Tr. 2481-88; Baker, Tr. 4650-53, in camera; Elzinga, Tr.
2403-04).
3. Market Definition Provides The Necessary Framework In Which To
Evaluate These Alternative Explanations
318. (REDACTED)

(Baker, Tr. 4702, in camera). Market definition is necessary to rule
out possible alternative explanations to market power, and when there are alternative
explanations — either pre- or post- merger — market definition is necessary in the analysis.
(Noether, Tr. 5904).

319.
(REDACTED)
(Baker, Tr. 4701-02, in camera).
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B. The Court Should Evaluate The Competitive Effects Of The Merger
1. The Court Should Evaluate Price Effects Of The Merger

320. The goal of economic analysis of a merger is to “assess or infer whether
combining these two firms will raise market prices and reduce industry output.” (Elzinga, Tr.
2360, emphasis added). A merger only harms consumers when both prices go up and output
goes down. (Elzinga, Tr. 2403).

321.
(REDACTED)
(Noether, Tr. 5987-88; Baker, Tr. 4620-21, in camera).

322.  For example, ENH’s price increases can be explained by the fact that it learned
more about MCOs’ demand for its services. Just before the Merger, Evanston Hospital learned
about HPH’s surprisingly more favorable contract rates with a number of MCOs. (Hillebrand,
Tr. 1871; Neaman, Tr. 1344-45; RX 2047 at 10-11 (Ogden, Dep.)). At or about this same time,
ENH retained Bain, a consulting firm, to learn more effective negotiation strategies and to help
ENH obtain a one-time corrective adjustment in its own negotiated prices. (RX 2047 at 10-11
(Ogden, Dep.)) (REDACTED)

(Noether, Tr. 6060, in camera; RX 1912 at 73, in camera; Baker, Tr. 4669-71, in
camera (explaining DX 8046)).

323.  Moreover, quality improvements need to be considered in evaluating competitive
effects because, if quality improves, the buyer gets more for its money. (Baker, Tr. 4604-06).
The quality-adjusted price is a way of accounting for the value of quality improvements. (Baker,
Tr. 4604-06). If quality improves, the observed or nominal price could rise, but the quality-
adjusted price could stay the same or decline. (Baker, Tr. 4604-08). If the quality-adjusted
prices stayed the same or declined, consumers would be better off with the Merger — or at least
not worse off — than they would have been had the Merger not occurred. (Baker, Tr. 4606).

2. The Court Should Evaluate Quality Effects Of The Merger As A Pro-
Competitive Effect

324.  Quality has both clinical and non-clinical aspects. (Noether, Tr. 6016). Clinical
quality in healthcare is the degree to which health services for individuals and populations
increase the likelihood of desired health outcomes and are consistent with the state of current
professional knowledge. (Chassin, Tr. 5141). The non-clinical aspects of quality include:
service, amenities and patient convenience. (Noether, Tr. 6016). These non-clinical aspects are
economically significant because patients value them. (Noether, Tr. 6018).

325.  Quality is important in the analysis of competitive effects because it is one of the
dimensions in which hospitals compete. (Noether, Tr. 6011). Patients are made better off when
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quality is improved, and they certainly use quality to the extent that they can evaluate it as one of
the dimensions by which they choose hospitals. (Noether, Tr. 6011). Quality “certainly affects
the competitive strength of the institution as well as the benefits to the consumers.” (Noether,
Tr. 6039).

326. Quality improvements should be considered in the analysis of competitive effects
regardless of whether outpatient services are included in the relevant product market. (Baker, Tr.
4602, 4608). In this case, improvements in both inpatient and outpatient services should be
examined in the analysis of the competitive effects of the Merger. (Baker, Tr. 4608-09).

327. All improvements in the quality of inpatient services should be counted because
they are improvements that are within the product markets of both Drs. Noether and Haas-
Wilson. (Baker, Tr. 4608-09). Similarly, improvements in the quality of outpatient services also
should be counted in the analysis of the competitive effects of the Merger because they are part
of the proper relevant market of all acute care hospital-based services, as defined by Dr. Noether.
(Baker, Tr. 4609).

328. Improvements in the quality of outpatient services are relevant even under Dr.
Haas-Wilson’s more limited relevant product market, which excludes outpatient services.
Outpatient quality improvements should be counted in that circumstance because the benefits of
those services accrue to the MCOs, which purchase inpatient and outpatient services in the same
contract. Moreover, outpatient services are inextricably linked to quality improvements in
inpatient services. (Baker, Tr. 4609).

329. Although Dr. Noether relied on Dr. Chassin for an evaluation of clinical quality,
she independently analyzed non-clinical quality. (Noether, Tr. 6016). Dr Noether concluded,
“based on the evidence in the record, that quality [including clinical and non-clinical quality]
improved substantially at Highland Park Hospital post-merger.” (Noether, Tr. 5901-02). By
contrast, Dr. Haas-Wilson did not do an independent empirical analysis of post-Merger quality
changes and, instead, relied on the analysis of Dr. Romano alone to conclude that clinical quality
did not improve after the Merger. (Haas-Wilson, Tr. 2446-47, 2586; Noether, Tr. 6018-19). Dr.
Haas-Wilson did not evaluate the non-clinical aspects of quality. (Noether, Tr. 6019).

3. The Court Should Take Into Account Other Competitive Effects
Considerations

a. The Court Should Evaluate Issues Pertaining To Market Entry
And Repositioning

330. Repositioning or entry is “the enhancement of competition either through brand
new entry — in a hospital case, it would be a new hospital being constructed and opened — or
more modestly, repositioning can imply an existing hospital upgrading its capacity, expanding its
capacity, adding new services, updating its physical plant, doing things that essentially make it a
more attractive facility to managed care organizations and their enrollees and thereby making it
more competitive in the marketplace.” (Noether, Tr. 6023).
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331.  In evaluating the competitive effects of the Merger, the proper economic analysis
compares the actual situation post-Merger to the situation that would have existed during the
post-Merger time period if the Merger had not occurred. (Noether, Tr. 6024). Consequently, if
hospitals that compete with ENH have become more competitive through repositioning, then it is
likely that competition would have increased in this way even absent the Merger. (Noether, Tr.
6024).

332.  Repositioning is significant because, in this case, there is substantial evidence that
a number of hospitals in the Chicago area — and, most particularly, hospitals around Highland
Park — have spent, and are spending, substantial resources to upgrade their facilities and to make
themselves competitive in the market place. (Noether, Tr. 6023).

b. The Court Should Evaluate The Financial Condition Of HPH
Before The Merger

333. The financial condition of HPH before the Merger is important to take into
account in evaluating competitive effects because if HPH were in a weakened financial condition
before the Merger, this would have limited HPH’s ability to have any competitive significance
going forward had it remained independent. (Noether, Tr. 6026).

334.  To understand HPH’s pre-Merger financial condition, one must weigh HPH’s
future cash needs against its sources of cash. (Noether, Tr. 6028).

c. The Court Should Evaluate ENH’s Not-For-Profit Status

335.  Not-for-profit hospitals, like ENH, reinvest their revenue into the hospitals. (CX
6304 at 11-12 (Livingston, Dep.)). Revenue earned by a not-for-profit hospital, like ENH, does
not leak out of the hospital system in any way at all. (CX 6304 at 11-12 (Livingston, Dep.)).

336.  Economic theory does not necessarily predict that a not-for-profit hospital would
try to maximize profits. (Simpson, Tr. 1646). In fact there is expert theory by Drs. William
Lynk and Lynette Neumann that “found that non-profit hospitals tended not to exploit market
power.” (Simpson, Tr. 1626).

337.  The decision to open a new service not in the hospital where it would be most
profitable, but in the hospital that would best benefit the community, is evidence that the hospital
system is not acting like a profit-maximizing firm. (Simpson, Tr. 1633). The provision of more
charity care that would benefit the community is another example of how a not-for-profit
hospital provides benefits to the community that a for-profit hospital might not. (Simpson, Tr.
1633-34).

338.  Complaint Counsel’s expert on not-for-profit issues did not testify that ENH used
surplus funds in a wasteful manner, or tried to build a prestigious facility that the community
would not otherwise need. (Simpson, Tr. 1635, 1648, 1650).

47
DC:417826.1



C. ENH’s Economist Experts Analyzed The Facts Of The Case In The Context
Of This Analytic Framework

1. Dr. Monica Noether

339. Dr. Monica Noether is an economist who specializes in the economics of
industrial organization. She has focused on healthcare markets for the past eighteen years.
(Noether, Tr. 5889).

340. Dr. Noether received her Bachelor’s degree from Wesleyan University in 1974.
She received her Masters of Business Administration degree with a specialization in finance
from the University of Chicago in 1980. And she received her Ph.D. in Economics from the
University of Chicago in 1983. (Noether, Tr. 5890). Dr. Noether lived in Chicago during the
time she studied for her MBA and Ph.D. (Noether, Tr. 5890).

341. After receiving her graduate degrees, Dr. Noether worked for the FTC from 1983-
1987 as a staff economist, a part-time adviser to one of the Commissioners and, eventually, as
the Deputy Assistant Director of the Bureau of Economics. (Noether, Tr. 5892).

342. From 1987-1996, Dr. Noether worked at a policy research and consulting firm
called ABT Associates, where she eventually served as managing vice president. (Noether, Tr.
5892).

343. In 1996, Dr. Noether joined Charles River Associates. (Noether, Tr. 5892). Dr.
Noether is currently a Vice President at Charles River Associates and, since 2001, she has served
as the head of Charles River’s Competition Practice. (Noether, Tr. 5889, 5892-93).

344. Dr. Noether has published various papers in peer-reviewed journals. (Noether,
Tr. 5891).

345. Dr. Noether has worked on a variety of different hospital mergers, both for the
merging parties as well as for the Government, as well as a number of health plan merger cases
on behalf of the merging parties generally. (Noether, Tr. 5893).

346. Dr. Noether has testified as an expert in three hospital merger cases on behalf of
the Federal Government, including: FTC v. University Health, FTC v. Columbia Hospital Corp.,
U.S. v. Mercy Health and Finley Health Services. (Noether, Tr. 5893-94).

347. Dr. Noether was invited to testify twice in the recent FTC/DOIJ joint hearings on
healthcare competition and policy. (Noether, Tr. 5894).

348. Dr. Noether is the vice-chair of the Antitrust Practice Group of the American
Health Lawyers Association, she is a member of the American Bar Association where she
participates on the Antitrust Committee and the Health Law Committee, and she is a member of
the Association for Health Services Research. (Noether, Tr. 5894).
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349.  Dr. Noether was retained by ENH to conduct an economic analysis of competitive
effects, and to review the work of Complaint Counsel’s experts retained in this case. (Noether,
Tr. 5895).

350. Dr. Noether performed a comprehensive analysis using the economic principles
underlying the Merger Guidelines. (Noether, Tr. 5895). In assessing competitive effects, Dr.
Noether considered both price and quality. (Noether, Tr. 5895).

351.  Dr. Noether used testimony, documents and data analysis as the basis for her
conclusions about the competitive effects of the Merger. (Noether, Tr. 5895-96). Dr. Noether
reviewed Investigational Hearing transcripts, deposition transcripts and trial testimony.
(Noether, Tr. 5897). The documents that Dr. Noether considered included, among other things:
strategic plans, documents prepared by consultants, financial statements of HPH and managed
care contracts. (Noether, Tr. 5896).

352. The data used in Dr. Noether’s analysis included: (1) claims data provided by
some of the relevant MCOs; (2) hospital discharge data provided by the Illinois Hospital
Association; and (3) data contained in the Medicare Cost Reports. (Noether, Tr. 5896-97).

2. Professor Jonathan Baker

353. Professor Jonathan Baker is an economist specializing in applied industrial
organization. He is employed as a Professor of Law at the Washington College of Law at
American University, and is also a Senior Consultant at Charles River Associates, an economics
consulting firm. (Baker, Tr. 4588; RX 2036 at 1).

354.  Professor Baker worked at the Antitrust Division of the United States Department
of Justice from 1990 through 1993, in the Economic Analysis Group, as the Director of
Litigation Studies and Special Assistant to the Deputy Assistant Attorney General for
Economics, the chief economist at the Antitrust Division. (Baker, Tr. 4592; RX 2036 at 1).

355. While working at the Antitrust Division of the Justice Department, Professor
Baker advised the Deputy Assistant Attorney General for Economics on all major merger and
non-merger cases that the Antitrust Division was investigating. (Baker, Tr. 4593-94). Professor
Baker also helped write the first draft of the 1992 Merger Guidelines. (Baker, Tr. 4593).

356. After leaving the Antitrust Division, Professor Baker was the senior economist for
regulation, industrial organization and law at the Council of Economic Advisors in the Executive
Office of the President, an organization within the White House that provides dispassionate
academic economic advice to the President. He served in that position from June 1993 through
April 1995. (Baker, Tr. 4593; RX 2036 at 1).

357. Professor Baker then worked for the FTC, where he was the Director of the
Bureau of Economics from April 1995 through December 1998. (Baker, Tr. 4594; RX 2036 at

1). '

358.  While Bureau Director, Professor Baker advised the Commission on every
antitrust and consumer protection matter that the Commission considered, supervised a staff of
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around 60 Ph.D. economists, and was a member of the task force of senior FTC and Justice
Department officials who drafted the revisions to the efficiency section of the Merger
Guidelines. (Baker, Tr. 4594-95). Professor Baker received an award for distinguished service
from the FTC in October 1998. (Baker, Tr. 4595: RX 2036 at 1).

359.  In 2002, Professor Baker was invited by former FTC Chairman Timothy Muris to
be an unpaid consultant to the FTC on merger policy. (Baker, Tr. 4595).

360.  Professor Baker worked on hospital merger cases while at the Justice Department
and the FTC, has participated in an FTC/DOQJ workshop on merger policy and testified in
FTC/DOJ hearings on healthcare policy. (Baker, Tr. 4595-96).

361. Professor Baker was the chair of the Antitrust and Economic Regulation Section
of the Association of American Law Schools, an organization of law professors. (Baker, Tr.
4596; RX 2036 at 1). Professor Baker currently is a member of the Council of the Section of
Antitrust Law of the American Bar Association, and was the editorial chair of Antitrust Law
Journal, which is the publication of the American Bar Association’s Section of Antitrust Law
that publishes legal and economic articles regarding antitrust issues. (Baker, Tr. 4596-97; RX
2036 at 9).

362. Professor Baker has authored several articles involving the application of
econometric methods to the measurement of market power, including: “Empirical Methods in
Antitrust Litigation: Review and Critique,” “Contemporary Empirical Merger Analysis,”
“Econometric Analysis in FTC Versus Staples,” and “Empirical Methods of Identifying and
Measuring Market Power.” (Baker, Tr. 4597-98; RX 2036 at 2-9).

363.  Professor Baker provided trial and deposition testimony on behalf of the merging
firms in the case of FTC v. H.J. Heinz & Co., and gave deposition testimony on behalf of the
Government in the case of United States v. Northwest Airlines, Inc. (Baker, Tr. 4598; RX 2036
at 10).

364.  Professor Baker worked on more limited aspects of this case than Dr. Noether.
(Baker, Tr. 4600-01). He was retained by ENH to conduct an analysis of the magnitude of the
price changes that followed the Merger. In particular, he was asked to determine whether there
was a benign explanation for the price change — i.e., whether learning about demand could
explain the price change. (Baker, Tr. 4601). Professor Baker also examined the role of quality
improvements in the analysis of competitive effects. (Baker, Tr. 4601). Finally, Professor Baker
was asked to review the methodology used by Complaint Counsel’s experts retained in this case.
(Baker, Tr. 4601).

365. Professor Baker analyzed claims data provided by four MCOs; reviewed trial,
deposition and investigational transcripts; toured the three ENH hospitals; and interviewed some
of ENH’s executives. (Baker, Tr. 4601). He also examined all of the expert reports provided by
both ENH and Complaint Counsel. (Baker, Tr. 4601). Finally, Professor Baker relied on work
performed by Dr. Noether. (Baker, Tr. 4600-01).
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VL. RELEVANT MARKET

A. The Relevant Product Market Consists Of All Acute Care Hospital-Based
Services

366. To identify the relevant product market, “the [M]erger {G]uidelines instruct that
one should look at the product actually being sold to relevant customers.” (Noether, Tr. 5905).

1. The Product At Issue Being Sold Includes All Acute Care Hospital-
Based Services

367. The product at issue is acute care hospital-based services. The term “acute care
services” refers to services of a “relatively short-term nature” provided “to patients with an acute
need” and is “distinguished from more long-term services, such as rehab or sometimes
psychiatric care that are applied to more chronically ill patients.” (Noether, Tr. 5905).

368.  Hospital services are a differentiated product. (Noether, Tr. 5910; Haas-Wilson,
Tr. 2492). Hospital services are differentiated on both product and geographic dimensions.
(Noether, Tr. 5911).

2. The Relevant Customers, ie., MCOs, Purchase All Acute Care
Hospital-Based Services Together

a. MCOs Purchase Inpatient And Outpatient Services Together

369. ' (REDACTED)
(Spaeth, Tr. 2299-2300; Ballengee, Tr. 144-45, 200; Mendonsa, Tr. 556, in camera; Hillebrand,
Tr. 1862; Foucre, Tr. 1122-23, in camera; Holt-Darcy, Tr. 1585, in camera).

370. (REDACTED)
(Foucre, Tr. 1122, in camera). In addition, Ballengee testified that

when entering into a contract with a hospital, she contracts “for the entire set of services at a
hospital.” (Ballengee, Tr. 200).

371.
(REDACTED)
(Neary, Tr. 590-91; Holt-Darcy, Tr. 1587,
in camera; Mendonsa, Tr. 557, in camera).
(REDACTED) (Neary, Tr. 590-
91; Holt-Darcy, Tr. 1586, in camera).

372.  Moreover, inpatient and outpatient services are intertwined. (Neaman, Tr. 1295).
Depending on the patient, some procedures may be done on either an inpatient or an outpatient
basis, one example being a laparoscopy. (Neary, Tr. 592-93).
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373. Dr. Noether found that in this case, Evanston Hospital and HPH both provided a
range of acute care services (inpatient and outpatient services) that they sold as a package to
MCOs. (Noether, Tr. 5906).

374. (REDACTED)
(Haas-Wilson, Tr.
2891, in camera).

375. (REDACTED)
(Neaman, Tr. 1295-96; see also Foucre, Tr. 1123, in camera).

b. MCOs Purchase Primary, Secondary And Tertiary Services
Together

376. (REDACTED)
(Ballengee, Tr. 200; Mendonsa, Tr. 557, in
camera; Holt-Darcy, Tr. 1585, in camera). MCOs thus essentially purchase all of the services of

a particular hospital in one contract when they negotiate prices with that hospital. (Noether, Tr.
5906-08, 5927).

3. Dr. Noether Has Correctly Defined The Relevant Product Market

377. The relevant product market, as defined by Dr. Noether, appropriately includes all
acute care hospital-based services sold to MCOs. (Noether, Tr. 5901, 5904). Dr. Noether’s
product market is consistent with the Complaint, which identified the relevant customer in this
case as the MCOs. (Compl. | 16; Noether, Tr. 5906). Moreover, Dr. Noether followed the
economic principles underlying the Merger Guidelines in defining her relevant product market.
(Noether, Tr. 5905).

378. This relevant product market includes both inpatient and outpatient services.
(Noether, Tr. 5904). This market definition, however, does not assume that inpatient and
outpatient services are substitutes for each other, just that they are bought together by MCOs.
(Noether, Tr. 5908). Individual services, for example, would not be substitutes for each other
either. Even Dr. Haas-Wilson lumps all the individual inpatient services together in her market.
(Noether, Tr. 5909).

379. Some services in Dr. Noether’s product market are provided by providers that are
not hospitals. (Noether, Tr. 5923). By defining the product market to include only hospital-
based services, Dr. Noether thus does not include as market participants providers that perform

some of these services outside the hospital setting (such as outpatient surgery centers). (Noether,
Tr. 5923).

380. Dr. Noether also excludes from her product market specialty hospitals that do not
provide the full range of services, such as Children’s Memorial Hospital. (Noether, Tr. 5924).
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4. Dr. Haas-Wilson Has Not Correctly Defined The Relevant Product
Market

381. Dr. Haas-Wilson defined the relevant product market as “general acute care
inpatient hospital services.” (Haas-Wilson, Tr. 2489) (emphasis added). Unlike Dr. Noether,
Dr. Haas-Wilson did not follow the Merger Guidelines methodology in defining this relevant
product market. (Noether, Tr. 6216).

382. Although Dr. Haas-Wilson includes tertiary services in her relevant product
market, she excludes outpatient services. (Haas-Wilson, Tr. 2489-90, 2660). Dr. Haas-Wilson’s
decision to exclude outpatient services from the relevant product market makes no economic
sense given that the customers at issue are the MCOs, which, as discussed above, purchase both
inpatient and outpatient services in the same contract. (Noether, Tr. 5909-10).

B. The Relevant Geographic Market Consists Of Multiple Competitor Hospitals
In The Chicago Area

1. The Court Should Consider Patient Preferences And Physician
Admitting Patterns When Evaluating The Relevant Geographic
Market

383. An appropriate starting point in analyzing the relevant geographic market is to
identify the closest competitors of Evanston Hospital and HPH, respectively, from a geographic
perspective. (Noether, Tr. 5928). Dr. Noether applied the methodology underlying the Merger
Guidelines in defining her minimum geographic market by taking each of the merging hospitals
and identifying its closest competitors to build up the markets, an iterative kind of approach.
(Noether, Tr. 5958).

384.
(REDACTED)

(Haas-Wilson, Tr. 2902, in camera). In fact, it
would have been impossible for Dr. Haas-Wilson to define the geographic market as containing
only the merged hospitals if she had employed the iterative approach of identifying closest
competitors because all of the evidence discussed in the following subsections suggest that

Evanston Hospital and HPH were not closest competitors in geographic space. (Noether, Tr.
5959).

a. Patient Preferences Are Relevant To The Geographic Market
Analysis

385. (REDACTED) (Haas-
Wilson, Tr. 2803, in camera). This view is supported by the testimony of Foucre (United),
Mendonsa (Aetna) and Holt-Darcy (Unicare), all of whom testified that MCOs consider patient
preferences. (Noether, Tr. 5937; Foucre, Tr. 885; Mendonsa, Tr. 485; Holt-Darcy, Tr. 1420).
Similarly, Ballengee (PHCS) testified that geography and price play roles in what patients
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demand from their health care network; in general, patients want to know that they are receiving
cost-effective healthcare as well as access to quality health care. (Ballengee, Tr. 152-53).

386. Even though insurance companies may be the purchasers in the first instance of
hospital services, they construct hospital networks to create plans that are attractive to their
customers, the employers. (Elzinga, Tr. 2407). The employers, in turn, are driven to provide a
plan that is attractive to their employees, subject to the constraints of cost, because employees
may consider health care benefits in deciding where to accept employment. (Elzinga, Tr. 2407).
Therefore, MCOs must take patient preferences into consideration in constructing their hospital
networks. (Elzinga, Tr. 2407-08).

i. Geographic Proximity Is Relevant To Patient
Preferences

387. Travel distances for employees is a critical component for employers that are
evaluating health care benefit plans. (Foucre, Tr. 885). Patients generally want access to a
hospital within 30 miles of where they live or work. (Holt-Darcy, Tr. 1420).

(REDACTED) (RX 1912 at 20,

in camera).

388. (REDACTED)
(RX 1912 at 20, in camera). The travel time between the two locations is approximately 25 to
30 minutes. (Spaeth, Tr. 2157). (REDACTED) RX
1912 at 21, in camera).

389. (REDACTED)

(a) (REDACTED)

(Neaman, Tr. 1303;
Ballengee, Tr. 212; Ballengee, Tr. 263, in camera; RX 1912 at 20-21, in
camera).

(b) (REDACTED)

(Neaman, Tr. 1302-03; RX 1912 at 20-21, in -
camera; Mendonsa, Tr. 562, in camera).

(c) (REDACTED)
(Neaman, Tr. 1297; RX 1912 at 20-21,
in camera; see also Mendonsa, Tr. 556, in camera).
(REDACTED)
(Neaman, Tr. 1301; RX 1912 at 21, in camera).
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(d)

(e)

()

®

(h)

®

390.

(@

(b)

(c)

(REDACTED)
(Neaman, Tr. 1303-04; Ballengee, Tr.
263, in camera; RX 1912 at 20-21, in camera).

(REDACTED)
(Neaman, Tr. 1298; RX 1912 at 20-
21, in camera).

(REDACTED)
(Neaman, Tr. 1305; RX 1912 at 20-21, in
camera).

(REDACTED)
(RX 1912 at 20-21, in camera)

(REDACTED)
(RX 1912 at 20-21, in camera).

(REDACTED)
(RX 1912 at 20-21, in camera).

(REDACTED)

(REDACTED) (Neaman, Tr. 1304;
Spaeth, Tr. 2240; Mendonsa, Tr. 555, in cameraq).
(REDACTED) (RX 1310 at
FTC-LFH 669; RX 1912 at 20-21, in camera).

(REDACTED)
(Neaman, Tr. 1304-05; Hillebrand, Tr. 2006; Spaeth,
Tr. 2240; Mendonsa, Tr. 555, in camera; RX 1912 at 20-21, in camera).
(REDACTED)
(RX 1912 at 20-21, in camera; Hillebrand,

Tr. 2006).
(REDACTED)
(RX 1912 at 20-21, in camera).
ii. Travel Patterns Are Relevant To Patient Preferences

391.  MCOs also consider patient travel patterns because they recognize that they need
to put together provider networks that are going to be attractive to employers. And employers, in
turn, are concerned about where their employees want to seek hospital care. (Noether, Tr. 5936-
37, 5948). Consequently, to the extent that patients value convenience, there is a derived
demand by the MCOs for hospitals that are convenient to their enrollees. (Noether, Tr. 5937).
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392. To identify the closest geographic competitors, Dr. Noether started with the
location of each merging hospital, and looked to see which hospitals were geographically closest
to each of the merging hospitals. (Noether, Tr. 5931). To identify “geographically close”
hospitals Dr. Noether looked at the driving times between hospitals, discussed above. (Noether,
Tr. 5933). Driving times are a better measure of geographic proximity than driving distances
because distances do not account for variations in road and/or traffic patterns that can affect
patient preferences. (Noether, Tr. 5933).

393.
(REDACTED)

(Noether, Tr. 5934-35; RX 1912 at 21, in camera). Even
Northwestern Memorial (26 minutes), located in downtown Chicago, is about the same distance
from Evanston Hospital as HPH. (Noether, Tr. 5935).

394. (REDACTED)
(Noether, Tr. 5935, RX 1912 at 21, in camera).

395. To evaluate patient travel patterns, Dr. Noether considered, for all of the merging
hospitals and other relevant hospitals, where they drew 80% of their patients. (Noether, Tr.
5938). This analysis showed that Evanston Hospital was drawing 80% of its patients from a
reasonably broad area that extended north, included a variety of hospitals, and covered thirty-two
zip codes. (Noether, Tr. 5939). Pre-Merger HPH was drawing 80% of its patients from a
somewhat smaller area than Evanston Hospital, pulling more from the north than from the south
and only covering twenty zip codes. (Noether, Tr. 5941-42). Evanston and Glenbrook Hospitals
did not fall within HPH’s pre-Merger 80% service area. (Noether, Tr. 5942).

396. Dr. Noether also considered the overlap of zip codes between Evanston Hospital
and HPH’s pre-Merger 80% service areas with the 80% service areas of other hospitals.
(Noether, Tr. 5943).

397.
(REDACTED)
(Noether, Tr. 5943-44; RX 1912 at 54, in camera).
To the extent patient travel patterns are indicative of patient preferences, this suggests that are
several hospitals that are closer substitutes to Evanston Hospital than HPH. (Noether, 5944-45
(explaining DX 8120)).

398.
(REDACTED)

56
DC:417828.1



(Noether, Tr. 5945; RX 1912 at 54, in camera). Advocate Lutheran General had the most
overlap with HPH’s 80% service area with thirteen out of nineteen zip codes. (Noether, Tr.
5945). Lake Forest Hospital had overlaps in ten out of nineteen zip codes. (Noether, Tr. 5945
(explaining DX 8119)).

399. Dr. Noether further looked at the 80% service area for Northwestern Memorial’s
obstetric services. (Noether, Tr. 5947 (describing DX 8121)). This examination revealed that
Northwestern Memorial is drawing from a very large geographic area for its obstetrical services.
(Noether, Tr. 5947).

400. Hospitals frequently consider patient travel patterns in evaluating competition.
(RX 518 at ENH GW 2055-57, 2059; RX 2021 at 3; RX 135 at 4; RX 1361 at 1; RX 1564.
According to a Lake Forest Hospital customer survey report, dated November 8, 2001,
consumers are willing to travel, on average, up to 16 minutes for emergency care, 28 minutes to
a primary care physician for routine care, 31 minutes for outpatient services, and 35 minutes to a
hospital for an overnight stay. (RX 1179 at LFH 845).
(REDACTED) (RX 1912 at 21, in camera.)

401. One quarter of consumers in Lake County have left the county for medical
services, and 28% of Lake County consumers travel to Chicago. (RX 1179 at LFH 895). Lake
Forest Hospital used this information to “provide[] some parameters for determining the
potential geographic draw of [Lake Forest] and its medical staff, and for identifying the optimal
distance for placing services in outlying areas.” (RX 1179 at LFH 845). Lake Forest Hospital
recognizes that Northwestern Memorial is one of its competitors because “[plart of the
community goes downtown every day so it is natural for them to use Northwestern.” (RX 306 at
FTC-LFH 68).

402. Similarly, Condell found that around 31% of Lake County residents left Lake
County for hospital services in 2001. (RX 1352 at CMC 20371). Condell runs ads in ENH’s
area emphasizing Condell’s marketing strategy of encouraging patients to use that hospital
instead of the downtown hospitals. (Hillebrand, Tr. 2004).

403. ENH, Rush North Shore and Advocate Lutheran General have similar marketing
material aimed at patients who use, or are inclined to use, the downtown hospitals by

emphasizing that patients can receive quality healthcare in their suburban neighborhoods.
(Hillebrand, Tr. 2004).

404. Rush Presbyterian, the University of Chicago, Loyola and the University of
Illinois at Chicago — all downtown Chicago hospitals — are within driving range of patients who
live in ENH’s general service area in northern Illinois. (Neaman, Tr. 1301). This is especially
true given that wealthier, more affluent patients (such as those who live in the Chicago North
Shore) generally are more willing to travel to receive health care treatment because, among other
reasons, they may have the income to supplement what might not be paid for under their health
insurance program. (Elzinga, Tr. 2408).
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405.  An evaluation of patient travel patterns in this context is not an Elzinga-Hogarty
analysis “in disguise.” (Noether, Tr. 5947-48). Instead, Dr. Noether was simply using patient
travel patterns as one piece of evidence, among other pieces, in considering the likely dimensions
of geographic competition. (Noether, Tr. 5948).

b. Physician Admitting Patterns Are Relevant To The
Geographic Market Analysis

406.  Dr. Noether also considered physician admitting patterns in evaluating geographic
competition. (Noether, Tr. 5949). Physician admitting practices are significant “because the
physician is the one who is often the most responsible for choosing where a particular patient is
going to be admitted to a hospital.” (Noether, Tr. 5949).

407.  Lake Forest Hospital conducted a survey of customers in Lake Forest Hospital’s
service area in 2001, and found that the customers’ primary care physicians (“PCP”) admitted
patients to such hospitals as Lake Forest Hospital, Condell, HPH, Evanston Hospital, Northwest
Community and Advocate Lutheran General. (RX 1179 at LFH 857). The survey also found
that the most utilized hospitals were Lake Forest Hospital, Condell, HPH, Victory Memorial,
Provena St. Therese, Evanston Hospital, Advocate Lutheran General, Good Shepherd,
Northwestern Memorial, Glenbrook Hospital and Rush Presbyterian. (RX 1179 at LFH 891).

408. Dr. Noether relied on an internal HPH analysis done in 1999 showing a
substantial overlap of admitting physicians between HPH and Lake Forest Hospital. (Noether,
Tr. 5950; RX 653). This analysis also reflected that when the Merger was announced there were
a number of physicians who had been admitting primarily to HPH and who shifted “a lot” of
their patients to Lake Forest Hospital. (Noether, Tr. 5950; RX 653). This analysis suggested
that Lake Forest Hospital, not Evanston Hospital, was, in terms of physician admitting patterns,
the closest competitor to HPH. (Noether, Tr. 5950).

2. The Court Should Consider The Fact That There Are Multiple
Hospitals In The Chicago Area When Evaluating The Relevant
Geographic Market

409. A number of hospitals compete for patients within ENH’s core service area. (RX
518 at ENH GW 2057).

410. By way of example, in 1998, over 15,000 patients were admitted to hospitals
other than Evanston Hospital or HPH from the combined core service areas. (RX 518 at ENH
GW 2059). Rush North Shore attracted 30% of the outmigration from ENH’s core service area.
(RX 518 at 18). Advocate Lutheran General represented 16% of the outmigration. (RX 518 at
ENH GW 2059). 16% of the outmigration went to the downtown academic hospitals, a trend of
increasing “leakage” to the downtown academic hospitals from ENH’s core service area. (RX
518 at ENH GW 2058-59). 15% of the outmigration chose St. Francis Hospital of Evanston.
(RX 518 at ENH GW 2059). 6% of the outmigration was to Lake Forest Hospital. (RX 518 at
ENH GW 2059). 17% percent of the outmigration selected other hospitals. (RX 518 at ENH
GW 2059).
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a. Advocate Lutheran General

411.
(REDACTED)
(Neaman, Tr. 1296-97; see also Ballengee, Tr. 225, in camera; RX 1503 at PHCS
3667, in camera; RX 1912 at 60; Mendonsa, Tr. 558, in camera).
(REDACTED)
(RX 1053 at AHHC 363, in camera; RX
1095 at AHHC 374, in camera; RX 1141 at AHHC 385, in camera; Mendonsa, Tr. 558, in
camera).

412.  Advocate Lutheran General provides all basic services, cardiac surgery and most
everything in between. (Neaman, Tr. 1297). Advocate Lutheran General also has a teaching
component with University of Illinois at Chicago Health Services Center. (Neaman, Tr. 1297).

413.  Advocate Lutheran General provided 379 diagnosis-related groups (“DRGs”) in
1999. (RX 1912 at 60). DRGs are a system that can be used to categorize inpatients into what
are thought to be relatively homogenous groups based on the resources that are used to treat
patients on average. (Noether, Tr. 5912)

414. (REDACTED)
(Haas-Wilson, Tr. 2706, in camera).

415.  In 1999, Advocate Lutheran General had .36 residents per bed. (RX 1912 at 60).

416. Before the Merger, patients who went to HPH’s or Lake Forest Hospital’s
emergency room with a heart attack were referred to Advocate Lutheran General for more
advanced care. (Spaeth, Tr. 2241-42).

b. Condell

417. (REDACTED)
(Neaman, Tr. 1326; Hillebrand, Tr. 2006;
Mendonsa, Tr. 562, in camera; RX 1912 at 60).
(REDACTED)
(RX 1220 at CIG/IL 120108, in camera).

418. As of February 2005, Condell provided a full array of services, including
everything from general obstetrics to cardiac surgery. (Neaman, Tr. 1305). Condell is not,
however, an academic hospital as in 1999 it had no residents per bed. (RX 1912 at 60).

419.  In 1999, Condell provided 292 DRGs. (RX 1912 at 60).

420.
(REDACTED)
RX 1521 at CMC 19875, in camera).
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421.  Condell has a cardiac surgery program that does more open heart procedures per
year than HPH. (Hillebrand, Tr. 2005).

422.  Condell did a market share study of Lake County residents in 2002 and found that
“Evanston & Highland Park show[ed] a drop [in market share] from 14.4% to 13% over the 6
quarters reviewed. In absolute terms, their discharges fell by 249 cases.” (RX 1352 at CMC
20374).

c. Lake Forest Hospital

423.
(REDACTED)

(Hillebrand, Tr. 2005; Holt-Darcy, Tr.
1595, in camera; RX 1912 at 60).

424.  Lake Forest Hospital is a “very good general hospital” and “nice facility” with a
particular strength in obstetrics. (Neaman, Tr. 1304). Lake Forest Hospital does not provide
any tertiary care. (Neaman, Tr. 1304).

425.  In 1999, Lake Forest Hospital provided 213 DRGs. (RX 1912 at 60).

426.  Lake Forest Hospital is not an academic hospital, as in 1999 it had no residents
per bed. (RX 1912 at 60).

427.  In 2003, Lake Forest Hospital found that there was “an increasingly competitive
landscape as Condell Medical Center complete[d] their $100 million facility replacement,
Evanston Northwestern Healthcare invest[ed] $70 million in the Highland Park facility and Vista
Healthcare plan[ed] to close St. Therese and build a new hospital in Lindenhurst.” (RX 1206 at
FTC-LFH 2171).

d. Loyola

428. Loyola is a 474-bed tertiary care and academic hospital. (Neaman, Tr. 1300; RX
1912 at 60). Like ENH, Loyola has a faculty practice group. (Neaman, Tr. 1288).

429.  Loyola had 405 DRGs in 1999. (RX 1912 at 60).
430.  In 1999, Loyola had .60 residents per bed. (RX 1912 at 60).
e. Northwestern Memorial
431.  Northwestern Memorial is a tertiary and academic hospital that has more than 700

beds. It provides a full range of inpatient and outpatient services, from general obstetrics to
cardiac surgery. (Neaman, Tr. 1298). Northwestern Memorial is affiliated with the
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Northwestern Medical School and, in 1999, had .56 residents per bed. (Neaman, Tr. 1299; RX
1912 at 60).

432.  In 1999, Northwestern Memorial provided 381 DRGs. (RX 1912 at 60).

433. Northwestern Memorial recognized that, in the Chicago market, there is a
“demand for more capacity.” (RX 1296 at NMH 2507). In response to this demand,
Northwestern Memorial has invested in growth strategies, including investing in the recruitment
of primary care physicians, new technology and equipment, facilities expansion, land holdings
and community outreach programs. (RX 1296 at NMH 2508).

434. Northwestern Memorial is the number one provider of obstetrical services in
Illinois. (Neaman, Tr. 1298). It has the premier obstetrics brand in Chicago because of its
Prentice Women’s Hospital and possesses the largest volume of delivering mothers in the
Chicago area, including a large volume of those mothers from ENH’s area. (Hillebrand, Tr.
2003-04). Northwestern Memorial is increasing its obstetrics capabilities, having received
approval from the Illinois Health Facilities Planning Board to construct a $350 million women’s
hospital. (Hillebrand, Tr. 2004; D. Jones, Tr. 1681).

f. Rush North Shore And Rush Presbyterian

435.  Rush North Shore has 150-200 beds and as of February 2005 it was affiliated with
Rush Presbyterian, a major tertiary and academic hospital. The Rush Presbyterian affiliation
clearly improved the breadth, quality and the perception of services offered at Rush North Shore.
(Neaman, Tr. 1302).

436. In 1999, Rush North Shore provided 245 DRGs. (RX 1912 at 60).

437.  In 1999, Rush North Shore had .12 residents per bed. (RX 1912 at 60).

438. Rush Presbyterian has 500-600 beds. (RX 1912 at 60). Like other major
academic hospitals, Rush Presbyterian offers everything from general obstetrics through cardiac
surgery and performs some transplants as well. (Neaman, Tr. 1299).

439. In 1999, Rush Presbyterian provided 370 DRGs. (RX 1912 at 60).

440. In 1999, Rush Presbyterian had .76 residents per bed. (RX 1912 at 60).

441. Before the Merger, Rush North Shore demonstrated consistent growth in the

combined core service areas of HPH and Evanston Hospital. (RX 518 at ENH GW 2058). From
1995 through 1998, Rush North Shore gained 6% market share. (RX 518 at ENH GW 2058).
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g. St. Francis

442.  St. Francis is a “very good hospital,” with 300-400 beds. As of February 2003,
St. Francis was part of the Resurrection System. (Neaman, Tr. 1303). St. Francis’ services range
from cardiology and obstetrics all the way to general surgery. (RX 1854 at ENHE F16 426).

443.  In 1999, St. Francis provided 312 DRGs. (RX 1912 at 60).

444.  St. Francis had .36 residents per bed in 1999. (RX 1912 at 60).

445. The Resurrection system, which owns St. Francis, considers several of Evanston
Hospital’s zip codes as a part of St. Francis’ service area. (RX 135 at 12976). As of 1995,
Resurrection considered Evanston Hospital the “market leader” in St. Francis’ service area, with
an 11.6% share. (RX 135 at 12930).

h. Swedish Covenant

446.  As of February 2005, Swedish Covenant had 324 beds. (Newton, Tr. 472). Also
as of February 2005, Swedish Covenant had approximately 18 family medicine physicians, 6
critical care physicians, 8 transitional students and a series of other residents. (Newton, Tr. 472).

447. In 1999, Swedish Covenant provided 274 DRGs. (RX 1912 at 60).

448. In 1999, Swedish Covenant had .13 residents per bed. (RX 1912 at 60).

i University Of Chicago

449.  The University of Chicago hospital, a major tertiary and academic hospital, has
about 400 beds. (Neaman, Tr. 1299).

450. The University of Chicago provides everything from basic obstetrics to major
surgical procedures. The University of Chicago hospital is affiliated with the medical school at
the University of Chicago. (Neaman, Tr. 1299-1300).

451.  In 1999, the University of Chicago had .79 residents per bed. (RX 1912 at 60).

452.  In 1999, the University of Chicago provided 394 DRGs. (RX 1912 at 60).

i University Of Illinois At Chicago

453. The University of Illinois at Chicago is a tertiary care and academic hospital
located in downtown Chicago. (Neaman, Tr. 1300).
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3. The Relevant Geographic Market Broadly Encompasses A Large
Number Of Competitor Hospitals In The Chicago Area

a. MCO Testimony And Documents Confirm A Broad
Geographic Market

454.  The Court heard testimony from five MCOs: United, PHCS, Aetna, Unicare and
Great West. All of the private MCO representatives agreed that ENH competes with a broad
number of hospitals, including, among others, the hospitals discussed above.

455.  The Aetna representative agreed that there are a large number of competing
hospitals in the North Shore region of Chicago, including, among others: Rush North Shore,
Advocate Lutheran General, St. Francis, Evanston Hospital, Glenbrook Hospital, HPH, Lake
Forest Hospital, and Condell. (Mendonsa, Tr. 484).

(REDACTED)
(Mendonsa, Tr. 561-62, in camera).

456.  According to the United representative,
(REDACTED) (Foucre,
Tr. 1114-15, in camera; RX 1208 at UHCENH 3380, in camera).

(REDACTED)
(Foucre, Tr. 1115 in camera; RX
1208 at UHCENH 3380, in camera).
(REDACTED)

(RX 1208 at UHCENH 3380, in camera).

457. When PHCS notified its customers about the Merger, PHCS specifically
recognized alternatives to ENH in the “same geographical area,” including: “St. Francis Hospital
(Evanston, IL), Lake Forest Hospital (Lake Forest, IL), Advocate Lutheran General Hospital
(Park Ridge, IL), Rush North Shore Medical Center (Skokie, IL), and Holy Family Medical
Center (Des Plaines, IL).” (RX 712 at PHCS 891; Ballengee, Tr. 213-14).

(REDACTED)
(RX 773 at ENH JL 12534, in camera).

458.  Great West also provided its subscribers with a list of hospitals in its network that
were alternatives for the ENH hospitals. (Dorsey, Tr. 1478-79). This list included Lake Forest
Hospital, St. Therese and Victory Memorial as alternatives for HPH, and St. Francis and
Advocate Lutheran General as alternatives for Evanston Hospital. (Dorsey, Tr. 1479-80). Great
West also considered Northwestern Memorial and Condell as alternatives to the ENH hospitals.
(Neary, Tr. 631).
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459.  According to the Unicare representative,

(REDACTED) (Holt-Darcy, Tr.
1596-97, in camera). (REDACTED)
(Holt-Darcy, Tr. 1596, in camera).
(REDACTED)

(Holt-Darcy, Tr. 1596-98, in camera).

460. The Unicare representative testified that Unicare ensures that its “members have
access to the hospital within 30 miles of where they live or where they work so that [its plans]
have sufficient access.” (Holt-Darcy, Tr. 1420.)

461. In defining the geographic market, Dr. Noether considered this MCO testimony
identifying competitors of both HPH and Evanston Hospital. (Noether, Tr. 5951, 6049, in
camera).

b. Third Party Hospital Documents Confirm A Broad
Geographic Market

462. Documents produced from certain of the hospitals discussed above confirm that
these hospitals competed with, and were alternative hospitals to, the ENH hospitals.

463. St. Francis viewed Evanston Hospital as its strongest competitor to the north.
(RX 531 at 13818).

464.
(REDACTED)
(RX 1205 at FTC-RNSMC 387, in camera).
(REDACTED)
(RX 1564 at ENH-RNSMC 1200, 1207, in camera).

(REDACTED)
(RX 1564 at ENH-RNSMC 1208, in camera).

465. In 2002, Rush North Shore viewed its competitors as Advocate Lutheran General,
Evanston Hospital, St. Francis and Swedish Covenant. (Noether, Tr. 5955-56; RX 1314 at A
5896).

466. Condell viewed hospitals such as Evanston Hospital, HPH, Lake Forest Hospital
and Advocate Lutheran General as competitors in its primary service area. (RX 997 at CMC
132; RX 1338 at CMC 20375).

467. Indeed, Condell’s market share has grown significantly over the last two decades.
For example, from 1985 to 2002, Condell’s market share in Lake County more than doubled
from 13.3% to 28.2%. (RX 1329 at CMC 19866; RX 1398 at CMC 19869; RX 1764 at CMC
19920). During the same period, HPH’s Lake County market share actually dropped from
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16.5% to 11.8%. (RX 1329 at CMC 19866; RX 1398 at CMC 19869). By late 2002, Condell
had become the cardiac surgery leader in Lake County, capturing a 36% share of the Lake
County market. (RX 1398 at CMC 19868).

468. Provena Saint Therese Medical Center viewed its major competitors as Condell,
Lake Forest Hospital, Victory Memorial Hospital, and HPH. (RX 397 at VIS 71865-66;
Noether, Tr. 5956-57).

469. Lake Forest Hospital recognized HPH, Condell, St. Therese, and Victory as other
acute care hospitals that operate in its service area. (RX 1310 at FTC-LFH 669). Internal Lake
Forest Hospital documents further show that, in the 1990s, HPH was one of Lake Forest
Hospital’s major competitors for inpatient admissions in Lake County. (RX 394 at FTC-LFH
374-75). Indeed, by late 1997, Lake Forest Hospital had identified HPH as its “number two key
competitor.” (RX 306 at FTC-LFH 67-68).

470. By late 1997, Lake Forest Hospital also recognized that it competed with
Evanston Hospital. (RX 306 at FTC-LFH 67). A market survey that Lake Forest Hospital
conducted in late 1997 showed that Evanston Hospital was perceived to be one of Lake Forest
Hospital’s secondary competitors along with Northwestern Memorial, Victory Memorial and St.
Therese hospitals. (RX 306 at FTC-LFH 68). Lake Forest Hospital’s 1997 market survey
further revealed that Evanston Hospital was “taking some of the outflow from [Lake Forest’s]
traditional market.” (RX 306 at FTC-LFH 68).

471. In 1998, Lake Forest Hospital identified it’s “key competitors” as Condell and
HPH. (Noether, Tr. 5954; RX 306 at FTC-LFH 68).

472. In 1999, Lake Forest Hospital identified its strong competitors as Evanston
Hospital, Condell, Victory, the Rush System for Health, the Northwestern Healthcare Network,
which it acknowledged was dissolving, the Advocate System and several hospitals in Wisconsin.
(Noether, Tr. 5953; RX 703 at FTC-LFH 306-07). In the same document, Lake Forest Hospital
acknowledged the impending merger of HPH and Evanston Hospital and expressed the view that
the Merger could make HPH a more formidable competitor “depending on how Evanston
chooses to manage Highland Park.” (Noether, Tr. 5953; RX 703 at FTC-LFH 306).

473.
(REDACTED)
(RX 1292 at SCH 4592, in camera; RX 1354 at SCH 4663, 4713, 4721, in camera,
Newton, Tr. 434).

474.  Dr. Noether also considered these hospital documents in defining the geographic
market. (Noether, Tr. 5948-49).
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c. ENH Testimony And Documents Confirm A Broad
Geographic Market

475. ENH and HPH representatives and documents confirm the relevant competitive
landscape.

476. According to current and former HPH representatives, pre-Merger, Condell, Rush
North Shore, Advocate Lutheran General and Evanston Hospital all competed with HPH because
of their “reasonably close” geography and because they all offered comparable or more
sophisticated services than HPH. (Spaeth, Tr. 2157, 2239-40). Pre-Merger HPH’s primary
competitors were Lake Forest Hospital and Condell. (CX 6305 at 5 (Stearns, Dep.); RX 148 at
ENHL TC 7927; Chan, Tr. 730; Krasner, Tr. 3699-3700). MCOs, however, also were able to
use Rush North Shore, Evanston Hospital, St. Francis, Advocate Lutheran General and the
downtown Chicago hospitals as substitutes for HPH in their networks. (Spaeth, Tr. 2299; Chan,
Tr. 730).

477.  According to ENH representatives, ENH’s “major competitors” include Advocate
Lutheran General, Rush North Shore, St. Francis, Condell, Lake Forest Hospital, Northwestern
Memorial, Rush Presbyterian and University of Chicago because all of these hospitals offer a
comparable breadth and type of services. (Hillebrand, Tr. 1748-51; Neaman, Tr. 1301). These
hospitals target ENH’s service area with advertisements. (Hillebrand, Tr. 2001).

478. ENH documents show that, in 2002, it faces strong competition in its own service
area. For example, while ENH had a 16.4% share of its service area, Advocate had a 14.4%
share and Resurrection had an even larger share at 17.7%. (RX 1361 at ENHE DL 6610).

479. Other ENH documents confirm that its service area is “defined as 51 zip codes
representing the communities where approximately 85% of [ENH’s] patients reside. Fifteen
hospitals are located in this 51 zip code service area and provide services to this population.”
(RX 1429 at ENHE F16 4561).

480. Evanston Hospital’s and HPH’s respective service areas thus overlapped “a little
bit” in the northern tier of Evanston Hospital’s service market. (Neaman, Tr. 1306). HPH
competed with Evanston Hospital where the two overlapped to HPH’s south. (Spaeth, Tr. 2088;
CX 6305 at 5 (Stearns, Dep.); Newton Tr., 328).

481. Nevertheless, it is important to recognize that, before the Merger, HPH and
Evanston Hospital offered very different levels of service. (CX 6305 at 19 (Stearns, Dep.)). For
example, pre-Merger HPH did not offer cardiac surgery while Evanston Hospital did. Pre-
merger HPH did not have a fully developed oncology program like Evanston’s Kellogg Cancer
Care Center. (CX 6305 at 19 (Stearns, Dep.)). Because HPH did not offer cardiac surgery or
advanced oncological care, Evanston Hospital did not compete with HPH for these services. (CX
6305 at 19 (Stearns, Dep.); Neaman, Tr. 1306; Spaeth, Tr. 2244). Indeed, HPH’s 1997 bond
filings do not include Evanston Hospital as a competitor in its core market. (CX 6321 at 73).
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d. Other Third Party Testimony And Documents Confirm A
Broad Geographic Market

482.  The 10 peer group hospitals used by Deloitte Consulting (“Deloitte™) in 2002 to
benchmark ENH’s chargemaster in the marketplace were Loyola, Advocate Lutheran General,
[llinois Masonic Medical Center, Resurrection Medical Center, Northwest Community,
Northwestern Memorial, University of Chicago, Alexian Brothers, Condell, and Rush
Presbyterian. (CX 1846 at 3). See Section VL.B.2. They were chosen by Deloitte because they
were deemed to be ENH’s chief competitors. (Hillebrand, Tr. 1993).

483.  Kaufman Hall & Associates examined the competitive landscape that HPH was
facing in the Chicago marketplace as part of its strategic work for the hospital. (Kaufman, Tr.
5836). HPH’s primary competitors were Lake Forest Hospital and Condell. (Kaufman, Tr.
5836). HPH was also feeling competitive pressure from Northwest Community, Advocate
Lutheran General, and Northwestern Memorial. (Kaufman, Tr. 5836-37). Northwestern
Memorial was constructing a new women’s hospital in downtown Chicago, a construction
product that was changing the competitive landscape in a significant way. (Kaufman, Tr. 5837).

484.  Moreover, the Illinois Health Facilities Planning Board uses “planning areas” to
determine the need for services and beds. Condell and Lake Forest Hospital are in HPH’s
planning area. (D. Jones, Tr. at 1685). Significantly, Evanston and HPH are in different
planning areas. (D. Jones, Tr. 1670).

e. Dr. Noether Defined A Reasonable Relevant Geographic
Market Based On The Evidence Discussed Above

485.  Considering all the evidence, including the documents and testimony of market
participants discussed above, Dr. Noether concluded that Evanston Hospital and HPH were not
each other’s closest geographic substitutes, “rather, each one of them had several other hospitals
that were closer competitors.” (Noether, Tr. 5957, 5951-56). As a consequence, it is analytically
impossible for Evanston Hospital and HPH to be the only hospitals in the geographic market.
(Noether, Tr. 5956).

486.  Dr. Noether concluded that Evanston Hospital’s closest geographic competitors
were Rush North Shore, St. Francis and Advocate Lutheran General. (Noether, Tr. 5958).

487.  Dr. Noether concluded that HPH’s closest geographic competitors were Lake
Forest Hospital and Condell. (Noether, Tr. 5959).

488. At a minimum, therefore, Dr. Noether’s geographic market includes, in addition
to the merging hospitals, Rush North Shore, St. Francis, Advocate Lutheran General,
Resurrection, Lake Forest Hospital and Condell. (Noether, Tr. 5928, 5960).

489.  There are some hospitals outside of this minimum market that provide at least
some competitive constraint on the hospitals inside the minimum area. (Noether, Tr. 5929). In
particular, from a geographic perspective, some of the hospitals that are “quite near” the
minimum geographic area provide competitive constraint on the hospitals in the minimum area,
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and may even be in the relevant geographic market. (Noether, Tr. 5930). These hospitals
include, for example: Holy Family, Swedish Covenant, and Vista. (Noether, Tr. 5930-31).

490. In addition, Northwestern Memorial places “substantial competitive constraint”
on ENH and the other hospitals in the minimum geographic market even though it is located in
downtown Chicago. (Noether, Tr. 5931).

f. Dr. Haas-Wilson Did Not Define A Reasonable Geographic
Market Based On The Evidence Discussed Above

491. Dr. Haas-Wilson defined the relevant geographic market as “the area contiguous
to the three hospitals of ENH. So, that would be the campuses of HPH, Evanston Hospital and
Glenbrook Hospital.” (Haas-Wilson, Tr. 2667).

492.
(REDACTED)
(Baker, Tr. 4704, in camera).
(REDACTED)
(Baker, Tr. 4703, in camera).

493.  Dr. Noether found additional support for her conclusion that Dr. Haas-Wilson did
not follow the Merger Guidelines in her geographic market analysis in the deposition testimony
under oath by another expert retained by Complaint Counsel in this litigation, Dr. Gregory
Werden.? Complaint Counsel ultimately decided not to call Dr. Werden to testify at trial.
(Noether, Tr. 5959-60).

494.  Dr. Haas-Wilson’s geographic market only makes sense, under the Merger
Guidelines, if Evanston Hospital and HPH were closest competitors in geographic terms.
(Noether, Tr. 5932). As discussed above, however, Evanston Hospital and HPH were not each
other’s closest geographic competitors. (Noether, Tr. 5932).

495.
(REDACTED) (Baker, Tr. 4704, in camera).
(REDACTED)
(Baker, Tr. 4704, in camera).
496.

(REDACTED)
(Baker, Tr.
4704-05, in camera).

497.  As proof that Dr. Haas-Wilson’s proposed relevant geographic market was
gerrymandered, she was unwilling and unable to draw a line around her geographic market, or to

2 The testimony was elicited for a purpose other than the truth of the matter asserted.
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identify the maximum and minimum bounds of her geographic market. (Haas-Wilson, Tr. 2920-
21).

498.  Indeed, it is possible that Dr. Haas-Wilson’s geographic market goes up to the
area outside the campus of the next closest hospitals, but not onto or beyond the campuses of
those hospitals. (Haas-Wilson, Tr. 2922-23).

C. ENH’s Market Share Is Less Than That In Other Hospital Merger Cases
1. ENH’s Core Market Consists Of About 20 Zip Codes

499. Core market” is a term of art that ENH uses to describe a subsection of its total
market.

500.  ENH’s “core” market represents about 20 zip codes. (Neaman, Tr. 1055).

501.  ENH usually has a 50% market share of the “core” zip codes. (Neaman, Tr.
1056). The 20 zip codes of the “core” are the closest zip codes to ENH in terms of proximity.
(Neaman, Tr. 1057).

2. ENH’s Service Area Consists Of About 51 Zip Codes

502. At ENH, the term “service area” refers to the 51 zip code area from which 80-
85% of ENH’s patient come. (RX 1429 at ENHE F16 4561; Hillebrand, Tr. 1996; Spaeth, Tr.
2156; Neaman, Tr. 1055, 1307).

503.  ENH’s service area has stayed fairly constant at 50-52 zip codes for as long as
Hillebrand could recall and extends from the northern tier of the City of Chicago up north to the
Wisconsin line, from the lake on the east and out west to various communities such as Arlington
Heights, Vernon Hills and Mundelein. (Hillebrand, Tr. 1996: Neaman Tr. 1307). ENH also uses
the term “secondary market” to describe the 50-52 zip code market. (Neaman, Tr. 1056-57).

- 504.  Hospital administrators will typically look to their “service area” to determine
their respective hospitals’ market shares. (Spaeth, Tr. 2156).

505. 20% of ENH’s patients come from outside ENH’s service area, including such
places as the city of Chicago and from around the world. (Hillebrand, Tr. 1998). Patients come
from around to world to see ENH’s Neurology Department Chairman, who is a widely
recognized brain tumor specialist and a professor at Northwestern University Medical School.
(Hillebrand, Tr. 1998).

506.
(REDACTED)

(RX 2021 at ENH DL 3443, in camera; Neaman, Tr. 1311;
Hillebrand, Tr. 1996-98).
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507. (REDACTED) (RX 2021 at
ENH DL 3443, in camera; Neaman, Tr. 131 1).

3. The Concentration Resulting From The Merger Is Acceptable

508.  Given the available data, Dr. Noether was not able to calculate exact market
shares. (Noether, Tr. 5961). Dr. Noether did, however, calculate proxy shares using the best
available information, contained in the Medicare Cost Reports. (Noether, Tr. 5961). The
Medicare Cost reports provide information on total net revenues, both inpatient and outpatient,
across all MCOs for each hospital. (Noether, Tr. 5961).

509.  Dr. Noether calculated, based on her product market definition and using her
minimum geographic market — comprised of Rush North Shore, St. Francis, Advocate Lutheran
General, Resurrection, Lake Forest Hospital and Condell — that Evanston Hospital had a pre-
Merger share of about 23%. (Noether, Tr. 5962 (describing DX 8115)). Dr. Noether calculated
that HPH had a pre-Merger share of about 7%. (Noether, Tr. 5962). Consequently, the
combined, post-Merger market share was about 30%. (Noether, Tr. 5962).

510.  Dr. Noether also calculated Herfindahl-Hirschman Index (“HHI”) statistics based
on her product market and using her minimum geographic market. (Noether, Tr. 5962). HHI is
a measure suggested by the Merger Guidelines as a way of capturing market concentration to
that take into account of all of the players in the market, as opposed to something like a four firm
concentration issue, which would only look at the top four, and it takes essentially the shares of
each of those firms, squares them and then sums the squared shares. So, HHI is a statistic that
can range from zero, in the case of a infinite number of very small players, up to 10,000, which
is 100 squared, if there were a single monopolist in the market. (Noether, Tr. 5962-63).

511.  The post-Merger HHI for Dr. Noether’s minimum geographic market, treating St.
Francis and Resurrection Medical Center as separate hospitals, was slightly greater than 1900,
and the change in HHI between pre- and post-Merger was about 300. (Noether, Tr. 5963).

512.  St. Francis and Resurrection Medical Center merged in the late 1990’s. (RX 531
at 13916).

(REDACTED)
(Noether, Tr. 6248, in camera). (REDACTED)
(Noether, Tr. 6248, in camera).
(REDACTED)

(Noether, Tr.
6248-49, in camera).

513.  This market is not concentrated relative to the types of transactions that are
“typically challenged as likely to cause anti-competitive effects. (Noether, Tr. 5963). Also these
shares are conservative because they are calculated only based on hospitals located in Dr.
Noether’s minimum geographic market and do not reflect the competitive constraint hospitals
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outside Dr. Noether’s minimum market may place on those inside the market. (Noether, Tr.
5964).

514.  Dr. Noether also calculated shares and concentration, using a proxy, for
Complaint Counsel’s product market. (Noether, Tr. 5964). Evanston Hospital’s pre-Merger
share, using Complaint Counsel’s product market and Dr. Noether’s minimum geographic
market, is 21%, and HPH’s pre-merger share is 5%. (Noether, Tr. 5965). The post-Merger HHI
for this market, treating St. Francis and Resurrection Medical Center as separate hospitals, was
1919, and the change in HHI was 222. (Noether, Tr. 5965; RX 1912 at 58, in camera). Again,
this level of concentration was not one that generally leads to merger challenges. (Noether, Tr.
5965-66).
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VII. THE MERGER RESULTED IN NO ANTICOMPETITIVE EFFECTS

A. The Court Should Consider Various Economic Factors In Its Competitive
Effects Analysis

515. The conomic principles that underlie the Merger Guidelines provide an
appropriate framework for analyzing the Merger. (Noether, Tr. 5900, 5903).

516. The Merger “did not harm competition, neither price or quality; did not lead to the
creation of market power for the merged entity; and therefore, there was no exercise of power.
To the contrary, consumers benefited from the merger.” (Noether, Tr. 5900).

1. Dr. Haas-Wilson’s Analysis Is Based On A Bargaining Theory

517. (REDACTED)
(Haas-Wilson, Tr. 2756, in camera).
(Haas-Wilson Tr. 2757, in camera).

518. Dr. Haas-Wilson’s bargaining theory is premised on the notion that the Merger
led to a reduction in the number of alternative hospitals available to MCOs for network building.
According to Dr. Haas-Wilson’s bargaining theory, a MCO could have excluded Evanston
Hospital from a network before the Merger because that MCO could have used HPH, among
other hospitals in the area, as alternatives to Evanston Hospital. But after the Merger, Dr. Haas-
Wilson surmises, a MCO could not exclude all three ENH hospitals from a network. According
to Dr. Haas-Wilson, therefore, ENH gained market power as a result of the Merger. Without
considering the full evidentiary context, Dr. Haas-Wilson purports to prove her theory by
demonstrating that ENH’s post-Merger prices to MCOs increased more than the prices of
competitor hospitals. (Haas-Wilson, Tr. 2472-73; Noether, Tr. 5983).

2. The Pertinent Pricing Analysis Under Dr. Haas-Wilson’s Bargaining
Theory Has Both Theoretical And Empirical Dimensions

a. As A Theoretical Matter, Complaint Counsel Must Show More
Than That ENH’s Prices Increased After The Merger

i Price Changes Alone Are Not Evidence Of Market
Power

519. (REDACTED)
(Baker, Tr. 4702, 4644, 4649-
50, 4653, in camera; Haas-Wilson, Tr. 2677 in camera; Noether, Tr. 5904).
520. (REDACTED)

(Haas-Wilson, Tr. 2828, in camera).
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il Complaint Counsel Must Evaluate And Eliminate
Viable Alternative Explanations

521. Before concluding that post-Merger price increases were caused by the gain and
exercise of market power, viable alternatives for the price increases must be evaluated and
eliminated. (Haas-Wilson, Tr. 2677-78).

522. If there are credible, benign reasons why prices went up after a merger, then those
“explanations would allow you to move forward and conclude that the merger was not anti-
competitive, whether you defined a relevant product market or geographic market or not.”
(Elzinga, Tr. 2404).

523. There are many potential viable alternative explanations for a post-merger price
increase including:

(a) (REDACTED) (Haas-Wilson, Tr. 2642 in
camera; Haas-Wilson, Tr. 2484; Baker, Tr. 4652-53, in camera).

(b) (REDACTED) (Haas-Wilson, Tr. 2482-
83; Baker, Tr. 4652, in camera).

(c) Changes in regulations. (Haas-Wilson, Tr. 2483).
(d) (REDACTED)

(Haas-Wilson, Tr. 2681; Baker,
Tr. 4652, in camera).

(e) (REDACTED) (Baker, Tr. 4653, in camera,
Haas-Wilson, Tr. 2682).

® (REDACTED) (Baker, Tr. 4650-53 (discussing
DX 8044), in camera).

(g) Changes in quality at the merging hospitals or other area hospitals. (Haas-
Wilson, Tr. 2482-85, 2684). For example, (REDACTED)

(Baker, Tr. 4653, in
camera).

(h) Changes in the mix of customers. (Haas-Wilson, Tr. 2486).
(1) (REDACTED) (Haas-Wilson, Tr. 2585, in camera).
)] Decreases in the price of outpatient services. (Haas-Wilson, Tr. 2487).

(k)  Changes in information, also known as “learning about demand.” (Haas-
Wilson, Tr. 2488).
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()] Changes in a hospital’s marketing and advertising program. (Haas-
Wilson, Tr. 2683).

(m) Changes in teaching intensity. (Haas-Wilson, Tr. 2486-87).
(n) Payor specific changes. (Haas-Wilson, Tr. 2687-89).

(o) Changes in reputation. (Haas-Wilson, Tr. 2682).

(p)  The addition of nicer amenities. (Haas-Wilson, Tr. 2683). |

524.  (REDACTED)

(Haas-Wilson, Tr. 2744, in camera).

525. Dr. Haas-Wilson did not put any probability estimates on any of these potential
explanations. (Haas-Wilson, Tr. 2678). Nor did she know how much of a chance there would

need to be that an alternative explanation explains a price increase for it to be considered
“viable.” (Haas-Wilson, Tr. 2680).

526. (REDACTED)

(Haas-Wilson, Tr. 2745-46, 2754, 2755-56, in
camera).

527. (REDACTED)
(Baker, Tr. 4649-50, in
camera).

ii. In Particular, Complaint Counsel Must Rule Out
“Learning About Demand” To Show That ENH
Exercised Market Power As A Result Of The Merger.

528. (REDACTED)

(Baker, Tr. 4654-55, 4699-4700, 4743-44,
4747-48, 4769, in camera).
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529. (REDACTED)

(Baker, Tr. 4655-56, in camera).

530. (REDACTED)

(Baker, Tr. 4757-59, 4761-62, 4812, in camera).

531. (REDACTED)
(Noether, Tr. 5970-72; Baker, Tr. 4813-14, in camera). In fact, the literature on
markets with asymmetric or imperfect information dates back to at least 1961, includes several
papers published in well-respected journals, and includes a Nobel Prize in Economics awarded in

2001. (Noether, Tr. 5970-72 (describing DX 8108)).

iv. The Court Should Consider Both Price Levels And
Price Changes When Evaluating Whether Price
Increases Were The Result Of Market Power From The
Merger.

532. (REDACTED)

(Noether,
Tr. 5989, 5991; Haas-Wilson, Tr. 2823-24, in camera).

b. As An Empirical Matter, Complaint Counsel Must Show That
ENH’s Post-Merger Prices Increases Were The Result Of
Market Power

533. (REDACTED)
(Noether, Tr. 6105-06,
in camera; Baker, Tr. 4671, 4811, in camera). This issue is discussed more depth below in
Section V.A.2, 3.

3. This Court Also Should Take Into Account Other Competitive Effects
Considerations

534. The Court’s competitive effects analysis also should take into account: (1) the
vast improvements in quality of care after, and as a result of, the Merger (discussed in Section
VIID); (2) the limited barriers to entry into the market and the repositioning of existing market
participants to foster competition (discussed in Sections V.B.3.b.; IX.A); and (3) the inability of
HPH to remain viable in the long-term due to its financial problems (discussed in Sections
V.B.3.b,; IX.B.1).
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B. The Pre-Merger Competitive Landscape Is Inconsistent With Dr. Haas-
Wilson’s Bargaining Theory

1. This Case Involves A Differentiated Product

535. As discussed in Section VI, hospital services are a differentiated product.
(Noether, Tr. 5910, Haas-Wilson, Tr. 2492). They are differentiated on both product and
geographic dimensions. (Noether, Tr. 5911).

536. Product differentiation has a number of dimensions including: (1) breadth of
service, measured by number of DRGs; (2) size, measured by number of beds; and (3) teaching
intensity, measured by number of residents and interns per bed. (Noether, Tr. 5911-12).

537. In a differentiated product market, firms that are closer substitutes to each other
are more likely to constrain each other’s competitive behavior. (Noether, Tr. 5911).

2. Evanston Hospital And HPH Were Not Close Substitutes

a. Evanston Hospital And HPH Were Not Close Substitutes From
A Product Perspective

538. Evanston Hospital and HPH were not each other’s closest substitutes in product
space. (Noether, Tr. 5901; Neaman, Tr. 1306; Spaeth, Tr. 2244). Before the Merger, HPH could
not possibly have replaced all of Evanston Hospital’s services in a MCQO’s network because
Evanston Hospital was a much larger hospital with an academic affiliation and offered a much
broader array of services. (Chan, Tr. 706; Neaman, Tr. 1306-07; Spaeth, Tr. 2285).

539. Before the Merger, Evanston Hospital’s closest substitutes in product space were
other academic/tertiary care facilities such as Dr. Noether’s academic control group hospitals.
(Noether, Tr. 6160, 6196).

i Evanston Hospital And HPH Offered A Different
Breadth of Services

540. A breadth of service analysis supports Dr. Noether’s conclusion that Evanston
Hospital and HPH were not “likely to be very close substitutes.” (Noether, Tr. 5917).

541. Dr. Noether used the number of DRGs treated by a hospital to analyze “breadth of
services.” (Noether, Tr. 5913). Dr. Noether considered the number of DRGs treated at twenty
hospitals that compete one way or another with at least one of the merging hospitals. (Noether,
Tr. 5913-14). (REDACTED)

(RX 1912 at 44, in camera).

542. In conducting this analysis, Dr. Noether excluded any DRGs in which a particular
hospital treated fewer than four cases in a particular year, because she did not want to credit a
hospital with DRGs that were either coding errors or the result of a patient coming into the
emergency room being treated until stabilized and then transferred out. (Noether, Tr. 5914-15).
Dr. Noether used 1999 data to conduct this analysis because she wanted to look at the breadth of
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service at the different providers in the market in the period immediately leading up to the
Merger. (Noether, Tr. 5913, 5916-17).

543. Evanston Hospital treated the fourth most DRGs out of the twenty hospitals that
Dr. Noether considered. (Noether, Tr. 5915).

544. HPH provided the fewest number of DRGs out of the twenty hospitals that Dr.
Noether considered, providing a little over half the number of DRGs that Evanston Hospital
provided. (Noether, Tr. 5916).

545. Three hospitals — Loyola, University of Chicago and Advocate Northside — had
“slightly more DRGs” than Evanston Hospital. (Noether, Tr. 5917).

546. Three hospitals — Northwestern Memorial, Advocate Lutheran General and Rush
Presbyterian — had slightly fewer DRGs than Evanston Hospital. (Noether, Tr. 5917).

547. The number of DRGs at HPH was very similar to the number of DRGs at Lake
Forest Hospital and the two Vista Hospitals. (Noether, Tr. 5917).

548. (REDACTED)

(Noether, Tr. 5986; RX 1912 at 44, in camera (describing DX 8113)). (REDACTED)

(Noether, Tr. 5986; RX 1912 at 44, in camera). (REDACTED)
(Noether, Tr. 5986; RX 1912 at 44, in camera).

549. The difference in terms of breadth of service between Evanston Hospital and HPH
is further evidenced by the fact that Evanston Hospital had tertiary services pre-Merger, while
HPH, to a large extent did not. (Haas-Wilson, Tr. 2491). Accordingly, (REDACTED)

(Haas-
Wilson, Tr. 2551-52, in camera).

550. In sum, it would have been difficult for MCOs to substitute HPH for Evanston
Hospital in their networks before the Merger because HPH did not provide many of the services
that Evanston Hospital provided. (Noether, Tr. 5918).

ii. Evanston Hospital And HPH Were Hospitals Of Very
Different Sizes

551. Evanston Hospital and HPH were not close substitutes because they were
hospitals of very different sizes. (Noether, Tr. 5921).

552. To look at hospital size, Dr. Noether considered the number of staffed beds for the
same twenty hospitals considered in the breadth of service analysis. (Noether, Tr. 5918).

553. Staffed beds are different than licensed beds. (Noether, Tr. 5918-19). Each
hospital is licensed to have a certain number of beds, and that number serves as the upper bound
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on the number of staffed beds. (Noether, Tr. 5919). But often, depending on the demand for
their services, hospitals do not actually staff all of the licensed beds. So the staffed beds number
is the number of beds that are actually in operation. (Noether, Tr. 5919).

554.  Although the Medicare Cost Report data suggests that Advocate Northside had
over 650 beds in 1999, based on publicly available information, such as Advocate Northside’s
website, Dr. Noether concluded that Advocate Northside is really a 507-bed hospital. (Noether,
Tr. 5919-20).

555. Evanston Hospital, with 411 staffed beds in 1999, was seventh out of the twenty
hospitals that Dr. Noether evaluated in terms of bed size. (Noether, Tr. 5920; RX 1912 at 60).

556. In this regard, Evanston Hospital was most similar to Advocate Lutheran General,
Advocate Northside, Rush Presbyterian, Northwestern Memorial, Advocate Lutheran General,
University of Chicago and Loyola in terms of bed size. (RX 1912 at 60).

557. In contrast, HPH, with 157 beds in 1999, was nineteenth out of twenty in terms of
bed size. (Noether, Tr. 5920; RX 1912 at 60). In that sense, HPH was most like Condell, with
163 beds in 1999, and Lake Forest Hospital, with 142 beds in 1999. (Noether, Tr. 5920; RX
1912 at 60).

it Unlike Evanston Hospital, HPH Had No Teaching
Component

558. Evanston Hospital and HPH were not particularly close substitutes pre-Merger
given that Evanston Hospital was an academic hospital and HPH merely was a community
hospital. (Noether, Tr. 5924).

559. MedPAC defines “major teaching hospital” as one that has at least 0.25 medical
residents per bed. (Noether, Tr. 5922). The number of residents per bed is an indicator of
teaching intensity. (Noether, Tr. 5921). Evanston Hospital, which had .3386 medical residents
per bed, satisfied this definition of a major teaching hospital. (Noether, Tr. 5922; RX 1912 at
60). HPH, which had no residents pre-Merger, obviously did not satisfy the definition of a major
teaching hospital. (Noether, Tr. 5923; RX 1912 at 60).

b. Evanston Hospital And HPH Were Not Close Substitutes From
A Geographic Perspective

560. As discussed in Section VI.B.1, a number of hospitals are closer (both in terms of
distance, driving time, service area and physician admission patterns) to Evanston Hospital than
HPH. And some hospitals are closer to HPH than Evanston Hospital.

c. Evanston Hospital And HPH Had Much Closer Substitutes
Than Each Other

561. The following subsections are intended to supplement the geographic market
discussion. (See Section VI.B.)
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i. Evanston Hospital Had Several Closer Substitutes Than
HPH

562. As far back as 1996, managed care executives believed that Evanston Hospital
had many strong competitors and substitutes. (RX 145 at ENH JH 12083).

Q) Evanston Hospital’s Closest Substitutes From A
Product Perspective Were Advocate Lutheran
General And Northwestern Memorial

563. Evanston Hospital’s chief competitors were Advocate Lutheran General and
Northwestern Memorial. (Chan, Tr. 706).

564. Around the time of the Merger, One Health considered Advocate Lutheran
General to be one of the main alternatives to ENH. (Neary, Tr. 630-31; Dorsey, Tr. 1480-81). In
addition, One Health considered Northwestern Memorial as an alternative to ENH. (Neary, Tr.
631).

565. The representative from United testified that Evanston Hospital competes with
Advocate Lutheran General. (Foucre, Tr. 942). In United’s view, as between Advocate Lutheran
General, St. Francis, and Rush North Shore, Advocate Lutheran General, which is perceived as
one of the highest quality hospitals in Chicago, is the most comparable facility to Evanston
Hospital in type of services, quality of services and size of the facility. (Foucre, Tr. 943-44,
947). United also viewed Northwestern Memorial as Evanston Hospital’s competitor for certain
services. (Foucre, Tr. 946). '

566. The PHCS representative viewed Advocate Lutheran General as a significant
competitor for Evanston Hospital before the Merger. (Ballengee, Tr. 211). PHCS still considers
Advocate Lutheran General a significant competitor for Evanston. (Ballengee, Tr. 211). For
purposes of developing its network and deciding which hospitals to include, the PHCS
representative viewed the services and quality at Advocate Lutheran General to be comparable to
ENH. (Ballengee, Tr. 191).

567. (REDACTED)
(Holt-Darcy, Tr. 1596, in camera). (REDACTED)

(Holt-Darcy, Tr. 1596, in camera).

568. (REDACTED)
(Mendonsa, Tr. 561, in
camera).

569. (REDACTED)
RX
1351 at BCBSI-ENH 5230, in camera). (REDACTED)

(RX 1351 at BCBSI-ENH 5230, in camera). (REDACTED)
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(RX 1368 at
BCBSI-ENH 5182-83, in camera). (REDACTED)

(RX 1368 at BCBSI-ENH
5183, in camera).

(2) Evanston Hospital’s Closest Substitutes From A
Geographic Perspective Were St. Francis And
Rush North Shore

570. (REDACTED)
(Ballengee, Tr. 212; RX 754 at PHCS 7582, in camera; Ballengee,
Tr. 263, in camera). In addition, PHCS viewed Rush North Shore as a significant competitor to
Evanston Hospital. (Ballengee, Tr. 211-12).

571. One Health saw St. Francis as Evanston Hospital’s most significant competitor.
(Dorsey, Tr. 1472, 1479; Neary, Tr. 631) In addition, One Health believed that Rush North
Shore could be a substitute for Evanston Hospital. (Neary, Tr. 624).

572.  According to the representative from United, Evanston Hospital competes with St.
Francis. (Foucre, Tr. 941). In addition, the United representative agreed that, because of their
close proximity, Rush North Shore and Evanston Hospital were competitors. (Foucre, Tr. 941).

573. (REDACTED)
(Mendonsa, Tr. 562, in camera).
(Mendonsa, Tr.
562, in camera).

574. (REDACTED)
(Holt-Darcy, Tr. 1595-96, in camera).

575. A 1996 study conducted by Bain revealed that Blue Cross executives viewed St.
Francis as a viable substitute for Evanston Hospital. (RX 145 at ENH JH 012083).

576. (REDACTED)
(RX 1803 at HFN 515, in
camera). Indeed, Resurrection documents have recognized Evanston Hospital as a competitor
since at least 1995. (RX 119 at 12602, 12631-32).

ii. HPH’s Closest Substitutes From Both A Product And
Geographic Perspective Were Lake Forest Hospital
And Condell

577. (REDACTED)
(Foucre, Tr. 944; Mendonsa, Tr. 562, in camera;
Dorsey, Tr. 1472; Ballengee, Tr. 212; Holt-Darcy, Tr. 1595, in camera).
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578. (REDACTED)
(RX 754 at PHCS 7582, in
camera). (REDACTED) (RX 754 at PHCS
7582, in camera).

579. Terry Chan, who was responsible for managed care contracting for HPH before
the Merger and now works for Children’s Hospital, viewed Lake Forest Hospital as HPH’s
closest competitor. (Chan, Tr. 647-48, 652-54, 656-57, 730).

580. Spaeth also confirmed that, before the Merger, HPH’s primary competitor was
Lake Forest Hospital. (Spaeth, Tr. 2239). Lake Forest Hospital was HPH’s primary competitor
because of the major overlap between both hospitals’ medical staffs. (Spaeth, Tr. 2163). Over
200 of the same physicians were on both HPH’s and Lake Forest Hospital’s medical staffs.
(Spaeth, Tr. 2163).

581. Accordingly, before the Merger, MCOs sometimes played Lake Forest Hospital
off of HPH. (Chan, Tr. 747). For instance, certain MCOs offered to exclude Lake Forest
Hospital from their networks in exchange for better rates with HPH. (Chan, Tr. 747).

582. Also before the Merger, HPH negotiated restricted contracts with certain MCOs
that excluded Lake Forest Hospital and Condell, but never excluded Evanston Hospital. (Chan,
Tr. 728).

583. HPH’s first contracts with PHCS excluded Lake Forest Hospital. (Chan, Tr. 666~
67). And in 1996, HPH’s negotiators tried to play themselves off of one of their closest
competitors, Condell Hospital, with PHCS. (RX 149 at ENHL TH 141). HPH offered rates to
PHCS “contingent on the exclusion of Condell Hospital” from PHCS’s network. (RX 149 at
ENHL TH 141; RX 148 at ENHL TC 7927).

584. In the 1980s, HPH had an exclusive contract with Blue Cross that excluded Lake
Forest Hospital, Condell and Victory Hospital. (Chan, Tr. 737).

585. HPH also had a contract with Humana’s Premier plan that excluded Lake Forest
Hospital and Condell. (RX 331 at ENH JL 2149; Chan, Tr. 726).

586. HPH agreed to certain discounts with HFN, with the expectation that it would be
given a certain degree of exclusivity in HFN’s network. (RX 406).

587. Finally, Lake Forest Hospital recognized Condell and HPH as its primary
competitors. (RX 306 at FTC-LFH 67-69; RX 789 at LFH 811).

C. Dr. Haas-Wilson’s Bargaining Theory Does Not Take Into Account The Fact
That Evanston Hospital And HPH Had Very Different Negotiating Strategies
And Contract Rates Before The Merger

588. Dr. Haas-Wilson concedes that the personalities of negotiators can impact the

outcome of the bargain between hospitals and MCOs. (Haas-Wilson, Tr. 2745-46). Dr. Haas-
Wilson, however, did not conduct any analysis to determine whether the personalities of the
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negotiators at issue here had an impact on the outcome of negotiations between ENH and MCOs,
either before or after the Merger. (Haas-Wilson, Tr. 2745-46).

589. The personalities of the pre-Merger and post-Merger negotiators are relevant to
the consideration of the learning about demand theory, as discussed below. (Noether, Tr. 5972-
73).

1. Evanston Hospital And HPH Had Different Pre-Merger Negotiating
Strategies

a. HPH Had An Aggressive Pricing Strategy Before The Merger

590. HPH analyzed all of its contracts monthly, regardless of payment methodology.
(Chan, Tr. 724-25). Before the Merger, HPH negotiated with MCOs on an annual basis.
(Spaeth, Tr. 2174).

591. Before the Merger, HPH generally would start out negotiations with MCOs by
asking for discount-off-charges arrangements. (Chan, Tr. 665).

592. If a per diem with a particular MCO were generating a discount of 20% to 30%,
HPH asked for an increase in the per diem. (Chan, Tr. 676). If the contracted rates were
generating a larger discount than 30%, HPH would try to restructure the stop-loss provision to
reduce the loss to the hospital, and increase the effective discount. (Chan, Tr. 676). HPH
believed that any discount larger than 15% was too large. (Chan, Tr. 670).

593. HPH also sent termination letters to MCOs to make them come to the negotiating
table. (Chan, Tr. 734-35). HPH had, at various times before the Merger, threatened to terminate
MCOs - including Blue Cross’s PPO plan, Humana’s Premier Plan and HFN’s EPO and PPO
networks. (Chan, Tr. 725-26; RX 331 at ENH JL 2150; RX 406). HPH never took seriously the
possibility of a MCO actually terminating the contract. (Chan, Tr. 666).

594. (REDACTED)
(Chan, Tr. 780-81, in camera).

b. Evanston Hospital, In Contrast, Did Not Focus On MCO
Negotiations Before The Merger

i Before 1999, Evanston Hospital Did Not Institute An
Aggressive MCO Negotiation Policy

595. In the 1980s, MCO contracting at Evanston Hospital focused on building
relationships. (Hillebrand, Tr. 1832). Because, at the time, Evanston Hospital believed that
managed care soon would dominate the market, Evanston Hospital’s goal was to have a
relationship with every new player in the marketplace. (Hillebrand, Tr. 1831-32).

596. In the 1980s, Evanston Hospital’s managed care book of business was much

smaller. (Hillebrand, Tr. 1832). Consequently, Evanston Hospital did not feel pressured to seek
revenue from MCOs during this period. (Hillebrand, Tr. 1832)
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597. Before 1999, Evanston Hospital considered having relationships with MCOs to be
of greatest importance because ENH did not want any barriers between itself and a patient or a
physician. (Hillebrand, Tr. 1834-35). Evanston Hospital’s pre-1999 MCO contracting strategy
was reflected in Evanston Hospital’s negotiating style. (Hillebrand, Tr. 1835). Evanston
Hospital took the position that “it was more important to have the relationship [with the MCO]
than anything else.” (Hillebrand, Tr. 1835).

598. Before 1999, many of Evanston Hospital’s MCO contracts were evergreen,
meaning that they renewed automatically. (Hillebrand, Tr. 1835). For a variety of reasons,
neither Evanston Hospital nor the MCOs sought to change their terms. (Hillebrand, Tr. 1835).
That is, before 1999, Evanston Hospital did not negotiate MCO contracts on a yearly basis.
(Hillebrand, Tr. 1835).

599. Even MCOs recognized that, before 1999, Evanston Hospital did not employ a
confrontational negotiation strategy. (RX 105). For example, Aetna executive Barbara Hill
wrote in 1995 to Neaman that “[w]hat went wrong for us with Aetna-Advocate relationship was
Advocate’s ‘take it or leave it’ negotiating stance. I know your team at Evanston has a friendlier
approach!” (RX 105).

il Evanston Hospital’s Pre-Merger MCO Contract
Negotiator Used A Passive Negotiation Style

1) Sirabian Was In Charge Of Evanston Hospital’s
Pre-Merger MCO Negotiations

600. Jack Sirabian, the former Vice President of Business Services, who testified at
trial, was responsible for hospital managed care contracting at Evanston Hospital from the time
the hospital first got into managed care contracting in approximately 1990 through January 2000.
(Sirabian, Tr. 5965, 5697-98).

601. When Sirabian first became responsible for managed care contracting, he did not
have any experience in contract negotiations. (Sirabian, Tr. 5697).

602. During the entire 10-year period in which Sirabian was responsible for managed
care contracting at Evanston Hospital, he did not have any support staff helping him with that
responsibility. (Sirabian, Tr. 5698). And during this period, Sirabian had responsibilities other
than managed care contracting. (Sirabian, Tr. 5699). His main responsibilities were managing
the hospital and professional business offices, which involved patient billing and customer
service for the hospital and physicians. (Sirabian, Tr. 5699-5700). At no time during the 10-year
period in which Sirabian was responsible for managed care contracting at Evanston Hospital was
managed care contracting his sole responsibility. (Sirabian, Tr. 5701).

603. Sirabian reported to Hillebrand in connection with managed care negotiations, but
he did not normally report to him about specific contracts. (Sirabian, Tr. 5701).

604. Hillebrand, however, maintained relationships with some of the very large

insurers, such as Blue Cross and Humana. (Hillebrand, Tr. 2012). Hillebrand would get
involved with face-to-face negotiations with these larger health plans. (Hillebrand, Tr. 1700).
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Accordingly, Sirabian paid closer attention to Evanston Hospital’s contracts with these MCOs.
(Sirabian, Tr. 5707).

) Sirabian’s Goal Was To Obtain “Win-Win
Contracts”

605. Sirabian’s goal in managed care negotiations was to ensure that Evanston
Hospital would be included in all of the different MCO networks, and to build those
relationships. (Sirabian, Tr. 5700, 5702, 5721).

606. Sirabian’s negotiating philosophy was “win-win,” i.e., that if both the insurance
company and the hospital had a contract then both could benefit from a successful relationship.
(Sirabian, Tr. 5702). During negotiations with MCOs, Sirabian told the MCOs he was
negotiating with a goal that both sides would benefit from the contract. (Sirabian, Tr. 5702-03;
RX 97 at ENHL JL 1093).

607. Consequently, in managed care contract negotiations, Sirabian never attempted to
secure aggressive rates from MCOs. (Sirabian, Tr. 5702, 5722, 5733-34). For example, Sirabian
wrote to Humana in 1995 that, “[r]ather than counter your proposal with an amount higher than
we would expect in order to reach a satisfactory compromise, I will propose a fair and reasonable
amount right now which we both can support.” (RX 108 at ENHL JL 3173).

608. Although Sirabian used cost information, provided by Evanston Hospital’s
accounting department, to ensure that the rates being offered exceeded Evanston Hospital’s
costs, he primarily evaluated whether to accept the rates proposed by a MCO based on gut
reaction, and would decide when negotiations were at a point that they could not go any further
based on intuition. (Sirabian, Tr. 5704-05)

609. Before the Merger, Evanston Hospital had been worried that taking a tougher
stand in negotiations would backfire. (RX 2047 at 34 (Ogden, Dep.)). Part of that was
personality; Sirabian was not comfortable taking a tough stand, and “had severely, tragically
underestimated how [Evanston Hospital] was positioned in the marketplace to begin with.” (RX
2047 at 34 (Ogden Dep.)).

610. Chan, who worked with Sirabian (her Evanston Hospital counterpart) just before
and after the Merger, did not believe that Sirabian was a tough negotiator. (Chan, Tr. 740-41).
(REDACTED)
(Haas-Wilson, Tr. 2820, in camera; RX 2030, in camera).

A3) Sirabian Did Not Threaten Termination As A
Means To Obtain Aggressive Rates

611. During contract negotiations, Sirabian rarely threatened to terminate a contract if
a MCO refused to agree to his proposed rate. Again, his primary objective was to be included in
the network. (Sirabian, Tr. 5702-03, 5752).

612. For example, during the 1990s, the three most difficult payors to negotiate with
were Cigna, Aetna and United because these MCOs were not willing to bring the negotiations to
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a conclusion. (Sirabian, Tr. 5710, 5715-16). Nevertheless, Sirabian never threatened to
terminate any of these contracts. (Sirabian, Tr. 5763-64).

“4) Sirabian Let Contracts Lapse And Did Not
Initiate Contract Renegotiations

613. During the 1990s, Evanston Hospital’s contracts with MCOs typically were 12-
months in duration. (Sirabian, Tr. 5701, 5705). After the contracts expired, if new rates were
not agreed upon, the current contract would continue to exist until a new rate structure was put in
place (i.e., an evergreen contract). (Sirabian, Tr. 5705).

614. Generally, contracts had to be renegotiated 2-3 months before the contract
expired. (Sirabian, Tr. 5705). Sirabian was usually responsible for initiating the renegotiations.
(Sirabian, Tr. 5705-06). Because rates generally increased with renegotiation as a result of
increasing costs and other factors, insurers generally had little incentive to initiate renegotiations.
(Sirabian, Tr. 5706).

615. Sirabian’s practice, however, was not to initiate renegotiations before the contract
term expired for those insurers with which Evanston Hospital had low volumes and that
represented a small portion of Evanston Hospital’s overall business — including Aetna, Cigna and
networks such as One Health. (Sirabian, Tr. 5706-07).

iii. Many Evanston Hospital Contracts Had Not Been
Renegotiated In A Number Of Years

616. Before the Merger, Evanston Hospital had not negotiated a new contract with
Cigna since 1995. (CX 5013 at 6).

617. In a letter to Sirabian, on December 3, 1999, First Health acknowledged that
“Evanston and Glenbrook Hospital rates have not been renegotiated for some period.” (RX 695
at FH 8575).

618. Before the Merger, Evanston Hospital had not negotiated a new HMO or PPO
contract with One Health since 1996. (Neary, Tr. 596; CX-5061; CX-5065).

619. (REDACTED)
(Mendonsa, Tr. 563, in camera; CX 5007 at 2 (effective
date Nov. 1, 1996); Hillebrand, Tr. 1897).

620. (REDACTED)
(Holt-Darcy, Tr. 1582, in
camera; CX 5085 at 1).

621. At the time of the Merger, Bain brought to ENH’s attention that its rates with

United Healthcare had not been renegotiated since 1994. (Hillebrand, Tr. 1870; RX 684 at
BAIN 73).
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622. In negotiations with Preferred Plan in 1995, Sirabian recognized that Evanston
Hospital’s contract had not been renegotiated in 18 months. (RX 100). And as of May 1997,
Evanston Hospital had not negotiated a new contract with Preferred Plan for roughly two years.
(RX 250).

623. In addition, as seen in Sirabian’s June 1995 letter to the Travelers’ Insurance
Group, a one-year contract was allowed to remain in existence for almost two years without
being renegotiated. (RX 98).

c. By The Late 1990’s, Changing Financial Conditions Put
Pressure On Evanston Hospital To Focus On MCO Contract
Rates

624. Evanston Hospital experienced financial pressures in the late 1990s from an
operating standpoint. (Neaman, Tr. 1314).

625. Evanston Hospital’s key sources of financial pressure in the late 1990s were the
Balanced Budget Act of 1997 (“Balanced Budget Act”), declining economic returns and
decreased payors reimbursement. (Neaman, Tr. 1314, 962-63; Hillebrand, Tr.1837). The
pricing pressures from Medicare and the MCOs were both a significant threat to, and an
opportunity for, Evanston Hospital. (Neaman, Tr. 1152; CX 2037 at 3).

626. Kim Ogden of Bain believed that from, 1993 to 1999, pricing pressures on
hospitals persisted from managed care and the Balanced Budget Act. (RX 2047 at 8 (Ogden,
Dep.)). Providers thus moved to become more efficient and develop higher quality services.
(RX 2047 at 8 (Ogden Dep.)).

i. Evanston Hospital Realized The Adverse Financial
Effect Of The Balanced Budget Act Until In Late 1998
And 1999.

627. Congress passed the Balanced Budget Act in 1997 as an effort by the federal
government to erase the federal budget deficit. (Neaman, Tr. 1314). The original Balanced
Budget Act was intended to cut approximately $100 billion paid to hospitals and doctors through
federal programs such as Medicare. (Neaman, Tr. 1314). The Balanced Budget Act and the
federal government, however, ultimately reduced payments to hospitals and physicians by $225
billion. (Neaman, Tr. 1314).

628. Academic medical centers were especially threatened by the cuts in the Balanced
Budget Act. (H. Jones, Tr. 4178; RX 528 at ENH RS 5507). For instance, in the Summer of
1999, Mt. Sinai Medical Center in Cleveland discontinued its academic programs, Stanford
University Hospital cut 15% of its workforce and Henry Ford Hospital in Detroit had its bond
rating reduced. (RX 528 at ENH RS 5507).

629. The Balanced Budget Act affected all hospitals to some extent, but Evanston
Hospital was hit harder than most because the Balanced Budget Act disproportionately affected
hospitals, like Evanston Hospital, with many clinical service lines, employed physicians, home
care, teaching programs and research institutes. (Neaman, Tr. 1315).
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630. Beginning in 1998, and for the next five years, the Balanced Budget Act reduced
Evanston Hospital’s operating revenue by $16 million per year. (Hillebrand, Tr. 1844). Starting
in 1998, and for the next five years, the Balanced Budget Act reduced Evanston Hospital’s
operating income by a total of $80 million. (Hillebrand, Tr. 1845, 1837; Neaman, Tr. 1315-6;
RX 518 at ENH GW 2044).

631. Evanston Hospital did not realize the full impact of the Balanced Budget Act until
late 1998 or early 1999. (Hillebrand, Tr. 1837; RX 462 at ENH RS 5480).

632. By early 1999, HPH was also starting to feel the impact of the Balanced Budget
Act’s reimbursement cuts. (RX 462 at 2). The impact of the Balanced Budget Act was
estimated to be $15 million over five years for Lakeland Health Services. (RX 518 at ENH GW
2044).

633. The Balanced Budget Act had a significant negative effect on Evanston Hospital’s
operating income starting in 1998 and 1999, causing operating income to turn from positive to
negative. (CX 6304 at 12 (Livingston, Dep.)).

634. Before the Balanced Budget Act was passed, Evanston Hospital’s operating
income was sufficient to allow Evanston Hospital to avoid using money from its endowment to
support its financial well-being. After, and due to, the Balanced Budget Act, however, Evanston
Hospital had to use money from its endowment to maintain an acceptable operating income
level. (CX 6304 at 12 (Livingston, Dep.)). As of July 2004 (but never before 1998), every year
Evanston Hospital would take $20 million from its endowment and place that $20 million into its
operating earnings category. (CX 6304 at 12 (Livingston, Dep.)).

635. The money in Evanston Hospital’s endowment is invested in various stocks and
bonds. (Neaman, Tr. 1316). Evanston Hospita/ENH had a policy of not dipping into the
principle of its investments but, instead, uses investment income for specific purposes.
(Neaman, Tr. 1316-17). For example, as of February 2005, ENH annually used $20 million of
Second Century Fund, an endowment designed to produce investment income, to support free
care, research and academic programs. (Hillebrand, Tr. 1843-44). Because the endowment is
used to build new business in the absence of operating income, a net decrease in operating
income is undesirable. (CX 6304 at 13 (Livingston, Dep.)).

636. The Balanced Budget Act also had an impact on MCO reimbursement because
many of the MCOs use Medicare fee schedules as a basis for negotiating rates with hospitals.
(Neaman, Tr. 1319). In 1997, Medicare, Blue Cross and Humana instituted significant
reductions in reimbursements. (CX 2037 at 2; Neaman., Tr. 1151-52).

ii. Since the late 1990s, Evanston Hospital/ENH, Along
With Other Hospitals, Have Been Under Pressure To
Reduce Costs

637. In 1998, Evanston Hospital felt more pressure to cut costs and improve revenue.
(Neaman, Tr. 963; H. Jones, Tr. 4108). This feeling was not unique to Evanston Hospital/ENH.
(REDACTED) (RX 1393 at
ENHL BW 3681, in camera; H. Jones, Tr. 4108).
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638. (REDACTED)

(RX 1205 at FTC-RNSMC 361, in camera).
(RX 1205 at FTC-RNSMC 361, in
camera).

639. (REDACTED)

(RX 1393 at ENHL BW 3681, in camera).

640. MCOs such as Unicare also recognized that hospitals faced increasing costs
caused by increased health care demand and HIPAA. (RX 1189 at ENHL JL 14125).

iii. By The Late 1990s, Evanston Hospital No Longer Could
Rely As Heavily On Its Investment Income

641. In 1990, Evanston Hospital created the Second Century Fund, an endowment
designed to produce investment income. (Hillebrand, Tr. 1843). From 1990 until the late 1990s,
Evanston Hospital did very well in investment income and achieved its targeted financial returns.
(Hillebrand, Tr. 1835-36).

642. Before the late 1990s, Evanston Hospital management and the Evanston Hospital
Board felt that the managed care pricing levels were sufficient as long as Evanston Hospital was
able to get a 2% return from operations over the Medical Consumer Price Index. (Hillebrand, Tr.
1836).

643. In 1990s, investment income grew between 10-20% per year. (Neaman, Tr.
1317). As the 1990s progressed, however, Evanston Hospital was not able to maintain 10-20%
annual returns on its investment income. (Neaman, Tr. 1317).

644. Evanston Hospital was experiencing a decline in “Net Non-Operating Revenue,”
the majority of which is investment income. (H. Jones, Tr. 4107; RX 514 at FTC-KHA 1665).
Evanston Hospital’s non-operating income decreased from $71 million in 1997 to $59 million in
1998 and was projected to level off at approximately $45 million for the next three years before
gradually increasing in 2002-2004. (H. Jones, Tr. 4107-08; RX 514 at FTC-KHA 1665).

645.  Although Evanston Hospital initially projected fairly stable non-operating revenue
into the future, by the late 1990s, Evanston Hospital suffered significant deterioration in
investment returns as Evanston Hospital’s income from investments quickly decreased because
of poor returns from the stock market. (Hillebrand, Tr. 1837; CX 6304 at 12 (Livingston, Dep.);
H. Jones, Tr. 4108; RX 514 at FTC-KHA 1665).

88



2. Evanston Hospital And HPH Had Different Negotiated MCO
Contract Rates Before The Merger

646. As discussed in Section , the different negotiating styles of Evanston Hospital and
HPH led to different negotiated MCO contract rates before the Merger.

D. Dr. Haas-Wilson’s Bargaining Theory Does Not Eliminate All Viable
Alternative Explanations For ENH’s Post-Merger Price Increases, Such As
Learning About Demand

1. “Price” Can Be Defined In Several Ways

647. There are several different ways to think about price. (Noether, Tr. 5988).
a. Charges

648. Price could be thought of as a hospital’s charges. Every hospital or hospital
system has a chargemaster, which provides a list price that a hospital charges for each
component of the products and services provided by the hospital or hospital system. (Hillebrand,
Tr. 1710-11, 1716; Porn, Tr. 5646).

649. In most cases, however, chargemaster prices do not reflect the actual prices paid
by patients or MCOs. (Hillebrand, Tr. 1710-11, 1716).

b. Contract Rates

650. Another way to think about price is to consider the rates contained in the contracts
between hospitals and MCOs, or “contract rates.” (Noether, Tr. 5988).

651. (REDACTED)
, which is discussed in more depth below.
(Baker, Tr. 4807-08, in camera).

652. The claims data produced by certain MCOs during discovery include information
on the patient, at what hospital the patient received care, the date of admission, the date of
discharge, and in many cases the diagnosis, age and gender of the patient. Importantly, this data
also includes the amount that the MCO reimbursed the hospital for the care of the patient.
(Haas-Wilson, Tr. 2496).

653. (REDACTED) ‘
(Baker, Tr. 4807-08,
in camera;, Haas-Wilson, Tr. 2496).

C. Reimbursement Rates

654. Another way to think about “price” is to consider the actual amount paid to a
hospital through a managed care contract relationship, or the “reimbursement amount.”
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(Noether, Tr. 5988). This amount combines the amount paid by the MCO with the amount paid
directly by the patient. (Noether, Tr. 5988).

655. It is possible to calculate imperfect reimbursement amounts from some of the
claims data provided by the MCOs in discovery. (Noether, Tr. 5988-89).

2. The Factual Evidence Is Consistent With The Learning About
Demand Alternative Explanation For The Price Increases At Issue

a. Coincident With The Merger, ENH Learned That It Was
“Leaving Money On The Table” Through Proper Due
Diligence

656. HPH and Evanston Hospital shared their pre-Merger contract rates during the
Merger due diligence. (Chan, Tr. 712).

657. One of Chan’s responsibilities on the contracting team, from HPH’s side, was to
compare HPH’s rates with MCOs to Evanston’s rates. (Chan, Tr. 659-60, 714). When Chan
first saw Evanston’s charges, she felt they were low as compared to HPH. (Chan, Tr. 739).

658. (REDACTED)

(Chan, Tr. 660, 662-63, 711-12; RX 620 at ENHL TC 17809, in camera). Chan found that the
discounts at Evanston Hospital were substantially larger than HPH’s discounts. (Chan, Tr. 739,
711-13, 715-16). (REDACTED)

(RX 620 at ENHL
TC 17810, in camera; Chan, Tr. 714-17).

659. (REDACTED)

(RX 663 at ENHL TC 16939, in camera; Chan,
Tr. 671; Chan, Tr. 852-53, in camera).

660. (REDACTED)
(RX 663, at ENHL TC 16939, in camera; Chan, Tr. 853-54, in camera).
661. (REDACTED)

(RX 620 at ENHL TC 17811, in
camera). (REDACTED)

(RX 620 at ENHL TC
17811, in camera; Chan, Tr. 716-17).

662. A week after writing her first memo, Chan wrote another memo to Gilbert and

Newton on September 30, 1999, comparing the rates of HPH and Evanston Hospital’s contracts
on a contract-by-contract basis. (RX 625 at ENH JL 8293).
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(Chan, Tr. 825, in camera).

663. Chan found that Evanston Hospital’s effective discount for inpatient services was
54.11%, while HPH’s effective discount was only 38.78%. (RX 625 at ENH JL 8294). HPH
would have received over $5 million less in revenue for inpatient services for the year if it
applied Evanston Hospital’s rates. (RX 625 at ENH JL 8294; Chan, Tr. 723). For outpatient
services, HPH would have received $2.881 million less in revenue for the year if it applied
Evanston Hospital’s rates, and just under $8 million less in revenue for the year overall if
inpatient and outpatient services were combined. (RX 625 at ENH JL 8294; Chan, Tr. 722-24).
This figure was based on 80% of HPH’s managed care contracts. (RX 625 at ENH JL 8294;
Chan, Tr. 724). If the remaining 20% of HPH’s contracts were also examined, HPH may have
lost even more revenue. (Chan, Tr. 724).

664. Chan also examined individual MCO rates with the hospitals, and found that
PHCS had a much larger effective discount with Evanston Hospital, 51.98%, than with HPH,
17%. (RX 625 at ENH JL 8294; Chan, Tr. 718-19). Chan also found that there was a significant
difference between Evanston Hospital’s effective discount with United, 60.59%, and HPH’s
effective discount with United, 15%. (RX 625 at ENH JL 8294; Chan, Tr. 719-20).

665. Inthe Highland Park Healthcare Board of Directors meeting on October 22, 1999,
Chan and Gilbert reported that “applying ENH’s hospital contract rates to [HPH] would reduce
[HPH’s] annual net revenue from managed care payors by approximately $8,000,000.” (RX 674
at ENHL TC 17915).

666. (REDACTED)

(RX 663 at ENHL TC 16939,
in camera).

667. Evanston Hospital’s negotiator, Sirabian was surprised to learn that HPH was
getting higher rates than Evanston Hospital. (Sirabian, Tr. 5717-18). For example, Sirabian was
surprised to learn that HPH had higher rates with United. (Sirabian, Tr. 5763)

668. Sirabian expected all of Evanston Hospital’s rates to be higher than HPH’s rates
because Evanston Hospital was an academic institution and HPH was a community hospital, and
the types and quality of care provided by the two organizations were very different. (Sirabian,
Tr. 5718).

669. Even Spacth was surprised to learn that HPH had better rates on the majority of
MCO contracts. He assumed that an academic medical center with highly sophisticated care like
Evanston Hospital would have better rates than a community hospital like HPH. (Spaeth, Tr.
2297).
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b. At The Time Of The Merger, Evanston Hospital Learned
About The Demand For Its Services Through Bain’s
Consulting Services

670. Bain & Co. (“Bain”) was a consulting firm hired by Evanston Hospital, in part, to
give advice to Evanston Hospital’s management regarding contract negotiations. (Chan, Tr.
652). Evanston Hospital specifically engaged Bain for help with the Merger in the Fall of 1999.
(Neaman, Tr. 1159). Bain provided advice and analysis pertaining to the Merger and was paid
about $1 million for this work. (Neaman, Tr. 1148; Hillebrand, Tr. 1800). :

671. Kim Ogden, an operating Vice President at Bain, was responsible for overseeing
the merger related work done by Bain. (RX 2047 at 6 (Ogden, Dep.). Ogden did not testify live
at trial, but portions of her deposition testimony were admitted into evidence. Ogden did not
work for Bain at the time of her deposition. Presently, she works in an unpaid position running a
non-profit organization. (RX 2047 at 2 (Ogden, Dep.).

672. Bain examined Evanston Hospital’s and HPH’s managed care contracts in
October and November 1999. (Hillebrand, Tr. 1849, 1851; RX 652).

673. Bain had a kick-off meeting with Evanston Hospital management to talk about
what benefits may result from the Merger and where Bain should focus its efforts. As a result of
the meeting, two projects became a priority for Bain: (1) a review of Evanston Hospital’s service
lines became a priority because Evanston Hospital was in the process of planning its capital
expenditures; and (2) a review of Evanston Hospital’s contracts also became a top priority in
light of the discovery that several of Evanston Hospital’s contracts had expired. (RX 2047 at 10
(Ogden, Dep.)).

674.  Bain believed that the Merger provided Evanston Hospital with opportunities to
expand its geographic reach, add new services, consolidate existing services to improve quality,
develop centers of excellence, eliminate duplicate costs, engage in benchmarking and relieve
Evanston Hospital’s capacity constraints through capital investments at HPH. (RX 2047 at 8-9,
14 (Ogden, Dep.)).

675. As to the benchmarking opportunities presented by the Merger, Evanston Hospital
believed that HPH was not a well-run hospital, and there was an opportunity to share Evanston
Hospital’s best practices with HPH to improve both quality and costs. (RX 2047 at 9 (Ogden,
Dep.)). The best examples of areas where Evanston Hospital could enhance HPH’s capabilities
included obstetrics, cardiac care and oncology. (RX 2047 at 14 (Ogden, Dep.)).

676.  After Bain completed its “Initial Review,” Evanston Hospital organized teams
under Hillebrand’s guidance to begin the negotiating process with various MCOs. (Hillebrand,
Tr. 1851).

i. Bain Advised ENH That HPH Had More Favorable
MCO Contracts

677. Until 1999, Evanston Hospital management believed that it was “getting good
rates.” (RX 2047 at 61 (Ogden, Dep.)). But Bain advised ENH that HPH’s contract rates “were
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just better.” (RX 2047 at 11 (Ogden, Dep.)). HPH had much higher per diems than Evanston
Hospital, and HPH “negotiated structurally better.” (RX 2047 at 11 (Ogden, Dep.)). HPH was
doing a much better job than Evanston Hospital on the contracting side.

678. In contrast, Sirabian had a “very loose style,” was not organized and was “not on
top of contracting at all.” (RX 2047 at 11 (Ogden, Dep.)). This was “highlighted by what [ENH]
learned about Highland Park’s contracting.” (RX 2047 at 11 (Ogden, Dep.)).

679. Strikingly, in 8 out of the 13 contracts that Bain compared in a November 1999
presentation, HPH had more favorable contract terms than Evanston Hospital. (Hillebrand, Tr.
1803; CX 75 at 6). Bain completed a side-by-side comparison of Evanston Hospital’s and
HPH’s hospital contracts and found that, “[i]n general, HPH generates more revenue per case on
a [case-mix] adjusted basis" and "higher revenue per day on a [case mix] adjusted basis." (RX
1995 at 8-9).

680. For example, Bain’s analysis revealed that HPH’s United contract was roughly
two times more favorable than Evanston Hospital’s United contract. (RX 684 at BAIN 43;
Hillebrand, Tr. 1893). From this information, Hillebrand learned that United was paying
Evanston roughly 45-50% of what United was paying HPH. (Hillebrand, Tr. 1869; RX 684 at
BAIN 43).

631. (REDACTED)

(Hillebrand, Tr. 1870;
Neaman, Tr. 1340-41; RX 684 at BAIN 73; Haas-Wilson, Tr. 2851-52, in camera).
(REDACTED)
(RX 679 at
ENHL RG at 4135; Chan Tr. 857-59, in camera). Put simply, United was paying Evanston
Hospital “less than at a fair rate and less than other comparable institutions.” (Hillebrand, Tr.
1872). (REDACTED)
(RX 694 at ENHL TC 8787, in camera).

682. Hillebrand was “beyond surprised” by the gap between the rates that HPH was
getting from United and what Evanston Hospital was getting from that MCO. (Hillebrand, Tr.
1871). Hillebrand had believed that United was paying Evanston Hospital on par with academic
medical centers for many years before 2000. (Hillebrand, Tr. 1871). Up until receiving this
advice, Hillebrand believed that Evanston Hospital had better contracts than HPH. (Hillebrand,
Tr. 1853).

683. Similarly, Neaman was “shocked that here we were, Evanston, the big . . .
teaching place with all of the services running around, and for example, with United, we’re
getting half of what a community hospital is.” (Neaman, Tr. 1344-45). Specifically, Neaman
was “shocked” to learn that HPH had better rates, particularly on the United contract. (Neaman,
Tr. 1342).

684. (REDACTED)
(RX 2047 at 61 (Ogden, Dep.); CX 75 at
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11; RX 684 at BAIN 48; Neaman, Tr. 1341; Chan, Tr. 860-61, in camera). Ogden attended a
meeting with United, during which the “woman who was negotiating for United was — seemed
very embarrassed when it was raised in the meeting that Highland Park’s rates were so much
higher than Evanston’s. You know the United contract itself was from 1994, . . . the rates. So
obviously Evanston was extraordinarily behind because it hadn’t been negotiated at all, and she .
. . made several comments that suggested she was going to go back and fix this. So there was
acknowledgement that . . . some changes need to be made in the rates.” (RX 2047 at 31 (Ogden,

Dep.)).

685. Bain also advised Evanston Hospital that HPH had higher reimbursement rates
with PHCS. (Hillebrand, Tr. 1892). Bain estimated that PHCS’s rates with HPH were 30-35%
higher than Evanston Hospital’s rates. (Hillebrand, Tr. 1893; RX 684 at BAIN 43).

686. (REDACTED)

(RX 718 at 6,
in camera; Chan, Tr. 865-66, in camera). (REDACTED)

(RX 718 at 6, in camera). (REDACTED)
(RX 718 at 6, in camera).

687.
(REDACTED)

(RX 762 at ENHL TC 9917, 9924 in camera,
RX 2047 at 57 (Ogden, Dep.); CX 67 at 39).

688. In addition, (REDACTED)

(RX 718 at 6-7, in camera).
689. (REDACTED)

(RX 762 at ENHL TC
9936, in camera).

690. (REDACTED)

(RX 762 at ENHL TC 9942, in camera). ~ (REDACTED)

(RX 762 at ENHL TC 9942, in camera).
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691. HPH also had higher rates on the Humana PPO/Employers Health contract, but
unlike Evanston Hospital, HPH did not have a Humana Staff Medicare or Humana Staff contract.
(CX75 at 6; Hillebrand, Tr. 1804).

692. Evanston Hospital was “not very thoughtful about building in escalators for costs,
medical cost increases, et cetera. So I think structurally Highland Park looked like it had just
been more thoughtful.” (RX 2074 at 11 (Ogden, Dep.); Hillebrand, Tr. 2043).

693. Evanston Hospital had some contract rates that were more favorable than HPH’s
contract rates. For example, Bain discovered that pre-Merger Evanston Hospital’s rates with
Blue Cross’ PPO were slightly higher than HPH’s Blue Cross PPO rates. (Hillebrand, Tr. 1803;
CX 75 at 6).

ii. Bain Advised ENH That It Had Expired Or Outdated
MCO Contracts

694. Based on its evaluation of Evanston Hospital’s contracts, Bain informed Evanston
Hospital that it had many expired contracts with terms that varied greatly from contract to
contract. (RX 652 at BAIN 9; RX 2047 at 9-11 (Ogden, Dep.)). For example, Bain discovered
that the United (Metlife), United (Share), CIGNA PPO and HMO IL/MCNP contracts all had
expired. (CX 74 at 20).

695. Neaman and Hillebrand were “just horrified” when they found out that ENH had
expired contracts, “so that was absolutely news to them.” (RX 2047 at 19 (Ogden, Dep.)).

696. Hillebrand considered the fact that Evanston Hospital had many expired contracts
and no uniform rates among contracts “a call to action” because there seemed to be no apparent
rhyme or reason to Evanston Hospital’s contracts and contracting strategy. (Hillebrand, Tr.
1850).

697. (REDACTED)
(RX 762 ENHL TC 924, in camera).

698. (REDACTED)

(RX 762 at ENHL TC 9909, in camera). (REDACTED)

(RX 762
at ENHL TC 9909, in camera). (REDACTED)
(RX 762 at ENHL TC 9909, in camera).
699. (REDACTED)
(RX

762 at ENHL TC 9910, in camera). (REDACTED)
(RX 762 at ENHL TC 9913, in camera). (REDACTED)
(RX 762 at ENHL
TC 9911, in camera). (REDACTED)
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(RX 762 at ENHL TC
9913, in camera). (REDACTED)
(RX 705 at ENHL JL 23052; Chan, Tr. 862-863, in camera).

700.  (REDACTED)

(Haas-Wilson, Tr. 2849-51, in camera).

iii. Bain Advised ENH That It Was Under-Market As
Compared To Its Peer Academic Hospitals

701.  According to Bain, Evanston Hospital had a good position in the market before
the Merger, but it had not negotiated MCO contract rates based on that position. (RX 2047 at 34
(Ogden, Dep.)). As aresult, Evanston Hospital was “very far behind in the marketplace, and that
seemed to be supported by the reactions of payors.” (RX 2047 at 31 (Ogden, Dep.)).

702.  In a November 1999 presentation by Bain, Evanston Hospital learned, generally
speaking, that other academic hospitals similar to Evanston Hospital were getting much higher
prices than Evanston Hospital. (Neaman, Tr. 1345).

703. Initially, Hillebrand was skeptical of Bain’s report, but once he was convinced
that Bain’s data was accurate, he felt embarrassed to find out ENH was not priced with its peer
group of hospitals. (Hillebrand, Tr. 1853-54; RX 2047 at 30 (Odgen, Dep.)). Hillebrand
inferred from Bain’s presentation that if ENH was being paid much less than HPH, a community
hospital, then ENH had to be faring worse than its peer academic medical centers. (Hillebrand,
Tr. 1853-54).

iv. Bain Advised ENH On MCO Contract Renegotiations

a Bain Advised ENH On A Post-Merger
Negotiation Strategy

704. In the November 1999 presentation, Bain prioritized contracts for renegotiation —
dividing them into first and second priorities. (CX 75 at 9). Bain suggested that Evanston
Hospital begin renegotiating the expired contracts first. (RX 2047 at 30 (Ogden, Dep.); CX 75 at
9). Bain identified the Humana, United, HMO Illinois and PHCS contracts all as first priority
contracts to renegotiated. (CX 75 at 10).

705. Bain’s contracting advice from the Summer of 1999 through 2000 was not tied
specifically to the Merger. (Hillebrand, Tr. 1847; RX 2047 at 24-25 (Ogden, Dep.)). Bain
advised Evanston Hospital/ENH to seek higher rates regardless of whether the Merger was
consummated. (Neaman, Tr. 1347).

706. Nevertheless, Bain advised Evanston Hospital that improvements in the quality of

service offered as a result of the Merger, if consummated, would have a positive impact on
managed care contracting. (RX 2047 at 15 (Ogden, Dep.)).
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707.  Bain gave specific recommendations for Evanston Hospital’s proposal to United,
which was the first health plan in the new round of contract negotiations. (Hillebrand, Tr. 1740,
1868-69; Neaman, Tr. 1339). In particular, Bain recommended a “one-time corrective
adjustment” given that Evanston Hospital’s rates with United had not been renegotiated since
1994. (Hillebrand, Tr. 1870; RX 684 at BAIN 73; RX 2047 at 45 (Ogden, Dep.); CX 1607 at 4).

708. The intention was to take the rates Evanston Hospital received from United as a
benchmark into the subsequent negotiations with other health plans. (Hillebrand, Tr. 1740-41).
The discount-off-charges rates negotiated with United were intended to be the benchmark for
future negotiations. (Hillebrand, Tr. 1741). For the smaller payors, the rates negotiated with
United would be a minimum threshold. (Hillebrand, Tr. 1741).

709. Evanston Hospital began renegotiating its United contract in October 1999.
(Hillebrand, Tr. 1851-52, 1868-69). Bain participated directly in the United negotiations.
(Hillebrand, Tr. 1734, 1852, 1869; Neaman, Tr. 1339).

) Bain Advised ENH On Negotiation Tactics

710. Bain was tasked, in part, with helping post-Merger ENH develop a new
contracting approach and philosophy, specifically to bring more rigor and more data to the
contracting process. (Hillebrand, Tr. 1846-47).

711. Before 1999, Bain had recommended that Evanston Hospital engage Bain to teach
Evanston Hospital employees how to be more aggressive with MCOs in negotiations. (Neaman,

Tr. 1149). Evanston Hospital did not engage Bain to consult on managed care contracting until
1999. (Hillebrand, Tr. 1734-35).

712. In late 1999, Bain again approached Evanston Hospital to offer advice about
MCO negotiations. This time, however, Neaman engaged Bain to provide such advice.
(Neaman, Tr. 1343-44; Hillebrand, Tr. 1854-55). This led to a fairly major shift in Evanston
Hospital’s negotiating tactics with health plans starting in mid- to late-1999. (Neaman, Tr.
1217).

713. Bain made several recommendations regarding contracting strategy. First, Bain
recommended that ENH “start by asking for a percent of charges even though [Bain] had no
expectation that [ENH] would end up there, but as an opening bid, that was a way for [MCOs] to
then respond to [ENH] with per diems, and [ENH] could understand where they were coming
from.” (RX 2047 at 62 (Ogden, Dep.); Hillebrand, Tr. 1757, 1854-55; RX 684 at BAIN 53).

714. Bain and ENH never discussed whether to terminate negotiations if it did not get a
discount-off-charges arrangement. (RX 2047 at 62 (Ogden, Dep.)). Rather, “[t]he full
anticipation was that . . . [ENH] would have per diems, and [its] minimal accepted terms were all
in terms of per diems.” (RX 2047 at 62 (Ogden, Dep.)).

715. Second, Bain suggested that ENH ask for a price higher than what it might
ultimately be satisfied with. (RX 2047 at 62 (Ogden, Dep.)). (REDACTED)

(Hillebrand, Tr. 1856; RX 2047 at 31 (Ogden, Dep.); RX 718 at 7,
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in camera). (REDACTED)
(RX 718 at 87, in camera).

“Targeting 10 percent above the best contract from either hospital” was ENH’s “aggressive
goal.” (RX 2047 at 31 (Ogden, Dep.)).

716. Third, Bain encouraged ENH to set minimum contract rate targets. (RX 2047 at
48 (Ogden, Dep.)). (REDACTED)

(RX 718 at 6, in camera). (REDACTED)

(CX
5072, at 23, 29, in camera; Chan, Tr. 866, in camera).

717. Fourth, Bain suggested that ENH adopt a more aggressive, face-to-face
negotiating style — including the use of an “internal bad guy” in certain negotiations to
demonstrate the seriousness of ENH’s requests. (RX 2047 at 51 (Ogden, Dep.)). For example,
Bain gave ENH advice on the steps of the United negotiation such as who was going to talk first
and what they were going to say. (RX 2047 at 45 (Ogden, Dep.)). From previous negotiations
with Sirabian, United knew that Sirabian was a “pushover.” Therefore, Bain recommended
using an “internal bad guy” to “show them [United] that we’re serious and that we’re not just
going to take whatever you give us.” (RX 2047 at 51 (Ogden, Dep.)).

718.  Finally, Bain advised that ENH should talk about what it can “bring to the table,”
something Evanston Hospital had not been doing. (RX 2047 at 31 (Ogden, Dep.)). Bain helped
ENH come up with a clear articulation of who ENH “was and had been for five years and just
wasn’t getting credit for.” (RX 2047 at 31 (Ogden, Dep.)).

719. In putting together the contracting strategy, Bain analyzed “payer’s economics.”
(RX 2047 at 36-37 (Ogden, Dep.); CX 74 at 5). Evanston Hospital had not been “gathering a lot
data around what was happening in the marketplace, and we [Bain] believed that that was
important to inform, provide a context for these negotiations, . . . we’re looking for a big catch-
up here.” (RX 2047 at 36-37 (Ogden, Dep.)). It was important to understand the MCOs’
financial conditions — “[a]re these payers losing money and, therefore, they’re going to be really
resistant to it, to what we’re asking which is a big catch up.” (RX 2047 at 37 (Ogden, Dep.)).
Bain advised that it was “really just a basic part of any negotiation strategy [to] . . . understand
who you are negotiating with, how they are doing.” (RX 2047 at 37 (Ogden, Dep.)).

720.  Bain also looked at the “importance of ENH and [HPH] to payers’ position.” (RX
2047 at 37 (Ogden, Dep.); CX 74 at 5). The goal was to understand how likely it was that a
particular MCO would “walk away from the table.” (RX 2047 at 37 (Ogden, Dep.)). In “any
contract negotiation . . . across any industry, you start with understanding who they are, who you
are negotiating with.” (RX 2047 at 37 (Ogden, Dep.)). Bain found that ENH was about the
same importance . . . across may different MCOs, and it was one of many hospitals that they
negotiated with.” (RX 2047 at 37 (Ogden, Dep.)). Bain also found that HPH was too small to
make a difference to MCOs, i.e. the importance of Evanston Hospital to a MCO did not differ
from the importance of Evanston Hospital and HPH together to a MCO. (RX 2047 at 38
(Ogden, Dep.)).
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721. Bain laid out a template for ENH to use in its contract negotiations “that
highlighted that they should be doing an annual review, and the data that they should put
together before every negotiation, and then some thoughts on how to conduct the negotiation
itself.” (RX 2047 at 61 (Ogden, Dep.)). Bain’s role was to help ENH with “some of the analysis
of the marketplace that would communicate that we had done our homework.” (RX 2047 at 45
(Ogden, Dep.)).

722. One of the key strengths Bain brought to the Merger project was its data.
(Neaman, Tr. 1165-66). Some of the data Bain used with its Merger project came from public
sources, some from ENH’s financial books and the rest from Bain’s proprietary data set.
(Neaman, Tr. 1219). Because Bain performed work for various insurance companies, the
proprietary data set Bain used in connecting with its Merger project contained, in part,
information about these companies and their profitability. (Neaman, Tr. 1219).

723. Bain’s advice led to a shift by ENH in its negotiating tactics, including a
“willingness to lose contracts.” (Neaman, Tr. 1218). These changes in strategy were a change
for Evanston Hospital because its prior strategy had been to maintain, develop and enhance
relationships with MCOs. (Hillebrand, Tr. 1854-55).

724.  Although Bain’s advice led ENH to change its tactics, ENH’s bargaining position
did not change. (Hillebrand, Tr. 1726, 1733). While Bain thought the Merger provided several
benefits to ENH, “[w]e weren’t trying to renegotiate based on a changed position because of the
merger. We said we need to renegotiate because we don’t have a contract. You haven’t
negotiated with us in five years. Here is who Evanston is, and it really was overwhelmingly a
focus on Evanston” and what Bain thought was “fair market value.” (RX 2047 at 32 (Ogden,

Dep.)).

725. During the course of examining Evanston Hospital/ ENH’s contracting tactics in
late 1999 and 2000, Neaman expressed his concerns that aggressive tactics might risk losing
contracts to the Bain representatives and to ENH’s own negotiators. (Neaman, Tr. 1348). In
response to Neaman’s concerns that aggressive negotiating tactics might risk the loss of
contracts, Bain put together a contingency plan in the event ENH did lose MCO contracts.
(Neaman, Tr. 1349).

V. Bain’s Advice Paid Off — But The Successful Contract
Renegotiations Were Not Due To The Merger

726. Some of ENH’s 2000 contract renegotiations resulted in higher prices and, with
the exception of one contract, ENH did not lose any contracts as a result of those renegotiations.
(Hillebrand, Tr. 1757).

727. ENH’s ability to get better contract terms after the Merger was, in part, dictated
by improvements in the capabilities of the contracting team after the Merger as a result of Bain’s
recommendations. (RX 2047 at 15 (Ogden, Dep.)).

728. The Merger thus “provided a catalyst, an opportunity to get serious about some of

[the things listed in CX 2072] like reducing costs . . . and that was definitely the case on the
contracting side.” (RX 2047 at 36 (Ogden, Dep.)). The Merger provided ENH with a good
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opportunity to renegotiate its outdated and under-market contracts. (RX 2047 at 30 (Ogden,
Dep.)).

729. During these contract negotiations, the Merger was discussed only to the extent
that it provided an opening explanation of “why we’re sitting down together and here is who is at
the table,” i.e. ENH needed a contract that covered all of the hospitals. (RX 2047 at 33 (Ogden,
Dep.)). The Merger was not discussed “in the sense of . . . we’re a completely changed entity
now.” (RX 2047 at 33 (Ogden, Dep.)).

730. The broader geographic coverage provided by the Merger impacted ENH’s
managed care contracting, except in the sense that “[i]Jt is easier for payers to administer
contracts if they have got one contract versus lots and to know that that contract looks pretty
much the same. That is a good thing or was a good thing in the payers’ mind.” (RX 2047 at 15
(Ogden, Dep.)). She further believed that if Evanston Hospital would have done exactly what
Bain had told them to do even without the Merger, then it “would have had the same rates.” (RX
2047 at 29 (Ogden, Dep.)).

731. HPH was a “tiny hospital” and the Merger did not change ENH’s “position in the
marketplace at all.” (RX 2047 at 33 (Ogden, Dep.)). Pre-Merger HPH was able to get better
rates because their process was better and they had better people doing the contracting. (RX
2047 at 33 (Ogden, Dep.)). “[T]here was no other reason that they would have had such far
superior rates.” (RX 2047 at 33 (Ogden, Dep.)). What ENH did on the contracting side post-
Merger was to apply “better people and a better process.” (RX 2047 at 33 (Ogden, Dep.)).

732.  The rates that ENH ended up with after the Merger “were not significantly higher
. . . than rates that already existed in the market for a lot of other hospitals.” ENH “just played
catch up.” (RX 2047 at 34 (Ogden, Dep.)).

733. In the end, “almost all of the upside [in the contract negotiations] — was just from
negotiating contracts and doing it in a systematic, data-driven way.” (RX 2047 at 24-25 (Ogden,
Dep.)). There was also “value from understanding Highland Park’s contracts and the process
they had gone through in negotiating their contracts, the benchmarking.” (RX 2047 at 25
(Ogden, Dep.)). “[Alrmed with that knowledge, . . . Evanston could have absolutely got the
same contracting rates they did without Highland Park’s . . . volume” and geographic scope.
(RX 2047 at 25 (Ogden, Dep.)). “I think Evanston was just so far behind.” (RX 2047 at 25
(Ogden, Dep.)).

c. Individual MCO Negotiations Are Consistent With The
Learning About Demand Theory

734. (REDACTED)

(Noether,
Tr. 6105-06, in camera).

735.  The individual post-Merger negotiations confirm that the contract rate increases at
issue were not anticompetitive. After the Merger, ENH negotiated lower prices than HPH’s
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previous discount-off-charges rates for inpatient services at United’s PPO/POS plan, PHCS,
CCN, Health Network, Preferred Plan and First Health. (RX 871 at ENH JL 3239).

736. ENH also negotiated lower prices than HPH’s previous discount-off-charges rates
for outpatient services at PHCS, CCN, Health Network, Preferred Plan, First Health, and the
State of Illinois. (RX 871 at ENH JL 3239).

737. Since 2000, ENH has seen price increases with some contracts, price decreases
with some contracts, and no pricing changes with other contracts. (Hillebrand, Tr. 1710). The
primary MCO negotiations at issue are discussed below.

i. Aetna

1) Evanston Hospital’s Pre-Merger Contract Rates
With Aetna Were Outdated And Undermarket

738. Aetna’s relationship with Evanston Hospital before 2000 was not friendly, and
Aetna was perceived in the marketplace as being “anti-provider.” (Hillebrand, Tr. 1895).

739. In 1995, Aetna and Evanston Hospital engaged in contract renegotiations. (RX 84
at ENHL JL 1097). (REDACTED)

(Mendonsa, Tr. 556, in camera).

740. Evanston’s negotiator, Sirabian, had an extremely conciliatory approach to the
discussions. For example, Sirabian wrote with regard to rates proposed in 1995: “This
represents | ] a significant adjustment for us and is being offered in recognition of your efforts to
satisfy our requirements.” (RX 84 at ENHL JL 1097). Sirabian continued by offering to reduce
Evanston Hospital’s current rates for obstetric services to amounts in place more than two years
before the 1995 negotiations. (RX 84 at ENHL JL 1097). Further, Evanston Hospital rolled
back its normal delivery and Caesarian section per case rates by 15%. (RX 84 at ENHL JL
1097).

741. Additionally, in 1995 Sirabian proposed to increase the discount-off-charges for
non-ambulatory surgery outpatient services from 12% to 15%. (RX 84 at ENHL JL 1097).
Sirabian concluded that, “[a]s is evident, this represents a substantial reduction in fees for
[Evanston Hospital] especially when you consider that we would, under normal circumstances,
be asking for higher rates for next year.” (RX 84 at ENHL JL 1097).

742. Even after Sirabian offered these reductions to Aetna, Aetna continued to
negotiate aggressively and later retracted an agreement that Evanston Hospital and Aetna had
made verbally. (CX 2045 at 1). In response, Sirabian offered further reductions to Aetna in
1995 in search of a “win-win” relationship between Aetna and Evanston Hospital. (CX 2045 at

1).

743. Sirabian offered to reduce existing HMO per diems by 5% and reduce obstetric
rates by 10%. (CX 2045 at 1). Further, Sirabian proposed a stop loss provision that was more
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favorable to Aetna than the existing contract. (CX 2045 at 1). All of these concessions were
aimed towards establishing the “win-win” situation with Aetna. (CX 2045 at 1).

744. (REDACTED)
(Mendonsa, Tr. 563, in camera; CX 5001 at 2).

(REDACTED)
(Mendonsa, Tr. 533-34, 563, in camera).

745. (REDACTED)
(Noether, Tr. 6095, in camera; RX 1912 at 34, in camera). (REDACTED)
(Noether, Tr.
6095, in camera; RX 1912 at 34, in camera). (REDACTED)
(Noether, Tr. 6096,
in camera).

2) ENH’s Post-Merger Negotiations With Aetna
Were Not Anticompetitive

746. (REDACTED)

(RX 769 at ENH JL 2817, in camera). Aetna noted that it
could not “operationalize” the change in tax identification numbers until new agreements were
executed. (RX 779 at 1).

747. (REDACTED)

(RX 769 at ENH JL 2817, in camera).
(REDACTED) (RX 769 at ENH
JL 2818-19, in camera). ‘

748. (REDACTED)
(Mendonsa, Tr. 547, in camera). (REDACTED)
(Mendonsa, Tr. 547, in
camera).

749. (REDACTED)
(CX 123 at 1; Mendonsa, Tr. 546-47, 531, in camera).

750. (REDACTED)
(Hillebrand, Tr. 1896; RX 769 at ENH JL 2818-19, in camera; CX 5174 at 11-
12, in camera). Aetna, however, did not agree to that payment methodology. (Hillebrand, Tr.
1896). (REDACTED)
(Mendonsa, Tr. 524, in camera).

751. (REDACTED)
(CX 5008 at 5-6, in camera; Hillebrand, Tr. 1896).
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752. (REDACTED)
(RX 855 at ENHL BW 11393, in camera; CX 5007 at 5).
(REDACTED) (RX 855 at 2, in camera).

(REDACTED) (CX 5008 at 7, in camera).

753. (REDACTED)

(Mendonsa, Tr. 539, in camera; CX 2447, in camera; Hillebrand,
Tr. 1897; Hillebrand, Tr. 1948, in camera). The increase was over a three year period and, after
the third year, the rates would remain in place until they are superceded. (Hillebrand, Tr. 1897).

(REDACTED) (Noether, Tr. 6097, in camera).

754, (REDACTED)

(Mendonsa, Tr. 533-34, 564, in camera,
Noether, Tr. 6096-97, in camera). (REDACTED)

(Mendonsa, Tr. 564, in camera). (REDACTED)

(Mendonsa, Tr. 530, in camera).

755.  Overall, the Aetna-ENH negotiations in 2000 were very friendly. (Hillebrand, Tr.
1895-96). (REDACTED)
(Mendonsa, Tr. 537, in camera). (REDACTED)

(Mendonsa, Tr. 566, in camera).

756. (REDACTED)
(Hillebrand, Tr. 1897,
Mendonsa, Tr. 556, in camera).

ii. Blue Cross

1) Evanston Hospital Pre-Merger Contract Rates
Exceeded HPH’s Pre-Merger Contract Rates

757. During the 1990s, Sirabian focused most of his attention on the Humana and Blue
Cross contracts. (Sirabian, Tr. 5707). Sirabian made sure that the Humana and Blue Cross
contracts were always current and up-to-date because the Humana and Blue Cross contracts
represented a substantial portion of ENH’s managed care business. (Sirabian, Tr. 5707)

758. Since the late 1990s, Evanston Hospital has had an amicable relationship with
Blue Cross. (Hillebrand, Tr. 1860). Hillebrand worked closely, and had good relationships, with
many of the Blue Cross representatives. (Hillebrand, Tr. 1860).
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759. During the 1990s, Blue Cross was always very fair and offered rates such that
both sides would mutually benefit. (Sirabian, Tr. 5708).

760. When Sirabian compared Evanston Hospital and HPH’s respective contracts with
Blue Cross, he learned that Evanston Hospital had better rates with that MCO. (Sirabian, Tr.
5708)

) ENH’s Post-Merger Negotiations With Blue
Cross Were Not Anticompetitive

761. In anticipation of the effective date of the Merger, ENH opened the dialogue with
Blue Cross on December 9, 1999. (RX 707). ENH notified Blue Cross that: (1) HPH would be
integrated into the same legal entity and tax identification number as ENH; (2) HPH would cease
to exist as a separate entity as of the date of the Merger; and, consequently (3) HPH’s contract
with Blue Cross would be terminated as of December 31, 1999. (RX 707). At the same time,
ENH notified Blue Cross that it would initiate efforts to renegotiate the rates and terms of the
ENH agreements. (RX 707).

762. Effective January 1, 2000, ENH (including HPH), under its new name, began to
provide hospital services to members of HMO Illinois under the rates, terms and conditions of
the then-current Provider Agreement between Evanston Hospital and HMO Illinois. (RX 707).

763. In March 2000, ENH initiated a renegotiation with Blue Cross. (Hillebrand, Tr.
1861; RX 707; RX 808 at ENH JL 2019). The contract negotiations were fairly straightforward.
(Hillebrand, Tr. 1861).

764. Although ENH notified Blue Cross of its intent to renegotiate its rates under the
contract in early December 1999, ENH did not officially open negotiations until March 1, 2000.
(RX 707; RX 808 at ENH JL 2019).

765. To ameliorate the risk ENH assumed by proposing per diem and per case rates for
HMO Ilinois, it proposed a stop loss provision with a $40,000 threshold at 75% of billed
charges. (RX 808 at ENH JL 2021).

766. As a result of proposing per diem and case rate terms, ENH’s initial proposal to
HMO Illinois included a request for an annual adjustment of the Medical CPI rate to cover
ENH’s increasing annual costs. (RX 808 at ENH JL 2021). ENH proposed a contract term of
three years. (RX 808 at ENH JL 2021).

767. During the 2000 negotiation, Blue Cross and ENH discussed trends in Blue

Cross’s product evolution and which products would be successful in the marketplace.
(Hillebrand, Tr. 1862).

768. The ENH-Blue Cross negotiations began with a focus solely on the HMO

product, but evolved into a renegotiation of the entire book of business with Blue Cross.
(Hillebrand, Tr. 2019).

104



769. (REDACTED)

(RX 823 at ENHL TC 18986, in camera).

770. (REDACTED)
(RX 823, in camera). (REDACTED)

(RX 823 at ENHL TC 18986, in
camera).

771. (REDACTED)
(RX 823 at ENHL TC 18987, in camera).

772. (REDACTED)
(RX 877 at ENH JL 6487, in camera).

773. (REDACTED)

(RX 877 at ENH JL 6487, in camera).

774. (REDACTED)
(RX 319, in camera).

775. (REDACTED)
(RX 319, in
cameraq). (REDACTED)
(RX 319, in camera). (REDACTED)

(RX 319, in camera).

776. (REDACTED)
(RX 319, in camera). (REDACTED)
(RX 319, in camera). (REDACTED)
(RX
319, in camera). (REDACTED)
(RX 319, in camera).

777. (REDACTED)
(RX 319, in camera).

(RX 319, in camera). (REDACTED)

(RX 319, in
camera).

iii. Cigna
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1) Evanston Hospital’s Pre-Merger Contract Rates
With Cigna Were Outdated And Undermarket

778. As of the Merger, Evanston Hospital had not negotiated a new contract with
Cigna since 1995. (CX 5013 at 6).

779. Evanston Hospital’s contracted rate with Cigna’s PPO and HMO plans for
inpatient medical and surgical services was $1,270. (CX 5013 at 2, 28). Evanston Hospital’s
contracted rate with Cigna’s PPO and HMO plans for outpatient services was a discount-off-
charges of 11%. (CX 5013 at 4, 29).

780. HPH had not renegotiated a new contract with Cigna since 1993, but its rates
were better than Evanston Hospital’s rates before the Merger. (CX 5011 at 4). HPH’s
contracted rate with Cigna’s PPO and HMO plans for inpatient medical and surgical services was
$1,320. (CX 5011 at 1). HPH’s contracted rate with Cigna’s PPO and HMO plans for outpatient
services was 10% off charges. (CX 5011 at 2).

781. Before the Merger, (REDACTED)
(Chan, Tr. 786, in camera).
(REDACTED)
(CX 1099 at 12, in camera). (REDACTED)
(Chan, Tr. 818, in camera).

2) ENH’s Post-Merger Negotiations With Cigna
Were Not Anticompetitive

782.  After the Merger, ENH signed a three year contract with Cigna. (CX 5015 at 9).
The contract provided for no price increase for the second and third years of the contract. (CX
5015 at 24).

783. The post-Merger contract with Cigna used a variety of reimbursement
methodologies, including per diem, case rates and discount-off-charges. (CX 5015 at 18-21, 24,
28-30). For Cigna’s HMO and “Gatekeeper” products, Cigna negotiated mostly per diem and
case rates for inpatient services. (CX 5015 at 18-19, 28-29). For Cigna’s PPO product, the
parties agreed to a discount-off-charges arrangement for inpatient services. (CX 5015 at 24).

784. On October 9, 2003, ENH and Cigna agreed that the terms and conditions of the
post-Merger contract should continue to apply. (RX 1547).

iv. CCN

1) Evanston Hospital’s Pre-Merger Contract Rates
With CCN Were Outdated And Undermarket

785. Before the Merger, HPH had a 12% discount-off-charges arrangement for

inpatient services and a 5% discount-off-charges arrangement for outpatient services with CCN.
(CX 5222 at 1).
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786. (REDACTED)
(RX 757 at
ENH JL 9731, in camera). (REDACTED)
(RX 757 at ENH JL 9731, in camera).

2) ENH’s Post-Merger Negotiations With CCN
Were Not Anticompetitive

787. Chan and Sirabian wrote a letter to CCN asking it “to assign HPH’s Agreement
along with its terms and conditions, rights and obligations to ENH.” (RX 689 at ENH JL 4138).
CCN, however, did not agree to assign its rates with HPH over to ENH. (RX 781 at ENH JL
6304).

788. (REDACTED)
(RX 757 at ENH JL 9731, in camera). (REDACTED)

(RX 757 at ENH JL 9731, in camera; RX 834 at ENH JL 3943, in
camera).

789.  After four months of negotiations, CCN and ENH agreed to a contract in which
CCN received the 20% discount it proposed for inpatient services and a 15% discount for
outpatient services. (CX 5235 at 1, in camera).

V. Great West

1) Evanston Hospital’s Pre-Merger Contract Rates
With One Health/Great West Were Outdated
And Undermarket

790. Before the Merger, HPH had a higher rate than Evanston Hospital. (Neary, Tr.
604-05). Accordingly, (REDACTED)
(Noether, Tr. 6102, in camera; RX 1912 at 34, in camera).

791. Evanston Hospital’s last pre-Merger contract with Great West was in 1996. (CX
5065 at 4). Evanston Hospital and Great West agreed to a per diem rate of $1250 and $1225 for
inpatient medical/surgical services on Great West’s PPO and POS products. (CX 5065 at 17).

792. Evanston Hospital’s pre-Merger contract also did not have a stop loss provision
on either its HMO or its PPO products with Great West, meaning that Evanston Hospital bore the
risk that the cost of care for a particular patient would exceed the negotiated rate. (Neary, Tr.
632). Moreover, the contract contained a provision that capped Evanston Hospital’s
reimbursement: “In no event will Company or Payor pay more than the lesser of the Payment
Rate or 80% of Hospital’s usual billed charges.” (CX 5065 at 16).

793. (REDACTED)

(Noether, Tr. 6103, in camera; RX 1912 at 34, in camera; RX 223 at GW 3988-89, in
camera).
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794. HPH also had contracts with Great West before the Merger. (Neary, Tr. 596-97).
The PPO/POS contract became effective on September, 1996. (CX 5059 at 4). HPH and Great
West agreed to a per diem rate of $1375 for inpatient medical services and a per diem rate of

$1650 for surgical services, rates that were higher than the rates Evanston Hospital received from
Great West at the time. (CX 5059 at 17).

795. (REDACTED)

(RX 261 at ENH JL 7994; Noether, Tr. 6103, in camera). (REDACTED)
(Noether, Tr. 6104, in camera).

2) ENH’s Post-Merger Negotiations With Great
West Were Not Anticompetitive

796. At or about the time of the Merger, ENH informed Great West that it needed a
one-time adjustment to bring its rates up to market. (Neary, Tr. 595, 633). Patrick Neary,
formerly of Great West, testified at trial that he “agreed that it had been several years since the
contracts had been renegotiated and that it was appropriate to — to increase some of the rates.”

(Neary, Tr. 608).

797. Kevin Dorsey, another former Great West employee who testified at trial, did not
find ENH’s initial proposal “that shocking.” (Dorsey, Tr. 1437). He explained: “It is not
untypical to receive an initial proposal with a provider more or less shooting for the stars of what
they would like to receive.” (Dorsey, Tr. 1437-38).

798. (REDACTED)

(RX 261; RX 837 at ENH JL 4524, in camera)

799.  Accordingly, on May 23, 2000, ENH sent Great West a notice of termination to
become effective on August, 31, 2000. (Neary, Tr. 610-11; CX 5062; RX 848). Great West
decided to accept the termination and allow the contract to lapse. (Neary, Tr. 611).

800. Even when Great West was terminated, ENH and Great West had an interim
agreement in place. (Hillebrand, Tr. 1898). ENH and Great West negotiated a 10% discount-
off-charges interim agreement pertaining to pregnant women in their third trimester. (Neary, Tr.
637).

801. Great West believed it could still have a sellable network after the termination.
(Neary, Tr. 615). At the time Great West accepted the termination, Lake Forest Hospital,
Northwest Community, Advocate Lutheran General, Rush North Shore and St. Francis were all
part of the Great West network. (Neary, Tr. 611).

802. In fact, neither of Complaint Counsel’s Great West witnesses could identify a
single Great West customer that was lost during the period in which the relationship between
Great West and ENH was terminated. (Neary, Tr. 635; Dorsey, Tr. 1469-70, 1481). Neary
never saw any letter from any Great West customer complaining about the ENH termination.
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(Neary, Tr. 635). And Dorsey could not identify any sales that were lost to any specific
customer. (Dorsey, Tr. 1481).

803. Nor could Neary quantify the revenue purportedly lost by Great West as a result
of the termination. (Neary, Tr. 635). Neary could not even testify whether the purportedly lost
customers were large or small customers. (Neary, Tr. 635). Neary’s only knowledge of lost
customers from the termination came from the sales manager, Don Manno. (Neary, Tr. 636)
Great West actually demoted Manno in 2001 or 2002. (Neary, Tr. 636-39).

804. (REDACTED)
(Noether, Tr. 6104, in camera). (REDACTED)

(Noether, Tr. 6102, in camera).

805. ENH called Great West asking to reopen negotiations on October 15, 2000. (RX
993 at ENHL JL 22377). Subsequently, Great West returned to the bargaining table and entered
into a contract with ENH. (Hillebrand, Tr. 1898). The contractual discount from the pre-Merger
HPH contract to the subsequent post-Merger ENH contract did not change at all. (Hillebrand,
Tr. 2031).

806. Great West annoyed ENH in the way it notified customers about the termination.
(RX 993 at ENHL JL 22377).

807. As it turned out, Great West could not risk another contentious contract
negotiation with ENH. At the same time it was renegotiating with ENH in the Fall of 2000,
Great West also faced a difficult negotiation with Lake Forest Hospital, which was assisted by a
consulting firm in the negotiation. (Dorsey, Tr. 1484-85). On September 28, 2000, and “[a]fter
several months of negotiations,” Lake Forest Hospital and its medical group provided Great
West with written notice of termination of their contract with Great West effective December 31,
2000. (RX 949; RX 950).

808. It would have been “very problematic” for Great West to have simultaneously lost
ENH and Lake Forest Hospital since Lake Forest Hospital was the primary alternative to HPH.
(Dorsey, Tr. 1484).

Vi. HFN

1) Evanston Hospital’s Pre-Merger Contract Rates
With HFN Were Outdated And Undermarket

809. Before the Merger, Evanston Hospital’s DRG rate for inpatient medical/surgical
services with HFN’s EPO plan was $5,400 under a contract that dated back to 1996. (CX 5215
at 17).

810. HPH’s DRG case rate for inpatient medical/surgical services with HFN’s EPO

plan in 1996 was $5,700, higher than Evanston Hospital’s rates. (CX 5267 at 17). HPH
renegotiated its rate in 1999 to $6,300. (CX 5304 at 2).
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811. In 1996, both Evanston Hospital and HPH agreed to a 15% discount with HEN for
its EPO outpatient medical/surgical services. (CX 5215 at 17; CX 5267 at 17). HPH, however,
renegotiated the rate in 1999 to 10%. (CX 5304 at 2).

812. Before the Merger, Evanston Hospital’s DRG case rate for inpatient
medical/surgical services with HFN’s PPO plan was $5,800 under a contract that dated back to
1996. (CX 5215 at 17). In contrast, HPH’s DRG case rate for inpatient medical/surgical
services with HFN’s EPO plan was $7,000. (CX 5304 at 2).

(2) ENH’s Post-Merger Negotiations With HFN
Were Not Anticompetitive

813. After the Merger, (REDACTED)
(CX 5217 at 5, in camera).
(REDACTED)
(RX 270 at
ENH-RNSMC 312, in camera; RX 281 at NMH 380; RX 1088 at FTC-LFH 1120). Condell
negotiated a discount-off-charges contract with HFN in 2002. (RX 1333 at CMC 17620).

vil. Humana

1) Before The Merger, Evanston Hospital Acquired
Humana Physician Office Sites

814. During the 1990s, Humana had the most capitated lives with Evanston Hospital.
(Sirabian, Tr. 5709). Evanston Hospital had fair and open discussions with Humana about the
requirements of both parties to the contract. (Sirabian, Tr. 5708-09).

815. Until 1998, Evanston Hospital had been reimbursed on per diem, case rate and
discount-off-charges arrangements by Humana for hospital services. (Hillebrand, Tr. 1864).

816. In 1998, Evanston Hospital acquired Humana’s physician office sites in West
Rogers Park, Evanston, Glenview and Buffalo Grove — physician sites adjacent to Evanston
Hospital’s service area. (Hillebrand, Tr. 1863). Along with the Humana physician offices
purchased by Evanston Hospital, ENH Medical Group also acquired about 40 physicians in
1998. (Hillebrand, Tr. 1864).

817. In lieu of paying an acquisition price for the four Humana centers, Evanston
Hospital and Humana negotiated a percent-of-premium agreement with Humana. (Hillebrand,
Tr. 1864). Under this capitated contract, payment to Evanston Hospital was a percentage of the
premium that Humana collected from its subscribers. (Hillebrand, Tr. 1864-65).

818. After 1998, because Evanston Hospital was on a percent-of-premium, as opposed
to being paid a rate for services, it had assumed dramatically greater risk. (Hillebrand, Tr. 1865).
Evanston Hospital was responsible for the cost of care for their principal products, its HMO
products. (Hillebrand, Tr. 1865). This contract left Evanston Hospital fully at risk for the care
of Humana’s subscribers and was not profitable for Evanston Hospital. (Sirabian, Tr. 5709-10).
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819. Evanston Hospital’s purchase of the physician sites fundamentally changed its
relationship with Humana and played a role in the post-Merger contract negotiations.
(Hillebrand, Tr. 1864).

820. Moreover, at the time of Bain’s analysis of the managed care contracts, HPH did
not participate in all of Humana’s products. HPH only participated in Humana’s PPO/Employers
Health contract. (Hillebrand, Tr. 1804). For that product, HPH had higher pricing than Evanston
Hospital. (Hillebrand, Tr. 1804; CX 75 at 6).

821. (REDACTED)
(RX 445 at H 17412, in camera).

(CX 5764-CX 5771, in camera, CX 5775, in camera; CX 5020-CX 5028, in
cameraq). (REDACTED)

(RX 82, in camera).

(2) ENH’s Post-Merger Negotiations With Humana
Were Not Anticompetitive

822. ENH approached Humana in 2000 because the utilization of care was greater than
anticipated, and ENH needed to modify the price to account for the increased risk it had
assumed. (Hillebrand, Tr. 1865-66).

823. ENH did an analysis of the Humana Medicare population in comparison to its
general Medicare populations and found that the Humana patients were, older and sicker.
(Hillebrand, Tr. 1865-67). The Humana Medicare population had higher uses of services, but in
the reimbursement methodology, ENH was exposed for the risk of providing the care to that
patient population. (Hillebrand, Tr. 1866-67).

824. The fixed rate methodology of the Humana Medicare contract was such that ENH
was losing significant amounts of money in the order of $10 million on that contract alone.
(Hillebrand, Tr. 1867). As a result, in 2002, ENH approached Humana to exit the Medicare
product, but the two sides were able to renegotiate a new contract to both sides’ satisfaction.
(Hillebrand, Tr. 1866-67).

825. ENH is constantly renegotiating its contract with Humana. (Hillebrand, Tr.
1866). In fact, in 2002, ENH accepted a price decrease on one of its Humana contracts.
(Hillebrand, Tr. 1710).

826. (REDACTED)
(RX 1308, in
camera). (REDACTED)

(RX 1308, in camera).

(REDACTED) RX
1308, in camera).
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viii. PHCS

1) Evanston Hospital’s Pre-Merger Contract Rates
With PHCS Was Outdated And Undermarket

827. (REDACTED)
(Noether, Tr. 6101, in camera; RX 1912 at 34, in camera).

828. In 1995, PHCS successfully negotiated significant decreases in rates with
Evanston Hospital. (RX 107 at GWL 859). PHCS boasted to its carriers that it had increased its
net effective inpatient discount by 10% by limiting rate increases to 3%, freezing medical and
surgery per diems and increasing both the lesser of discount and stop loss arrangements. (RX
107 at GWL 859).

829. On the outpatient side, PHCS was equally as successful in squeezing Evanston
Hospital’s reimbursement. (RX 107 at GWL 859). PHCS bragged to its carriers that it had
increased PHCS’s net effective discount by 5% through limiting increases in outpatient rates to
3% and changing the lesser of discount provision (described below). (RX 107 at GWL 859).

830. The contract between Evanston Hospital and PHCS used discounts-off-charges
for some inpatient services since at least 1995. (RX 107 at GWL 859, 870). PHCS utilized a
“lessor of discount or per diem of 23 percent” on its 1995 contract. (RX 107 at GWL 859, 870).
For inpatient services, the 1995 contract’s payment rate is the lesser of: (1) the negotiated rate
(per diem or per case, as set forth in or otherwise specified in the contract); or (2) regular billing
rates reduced by 23%. (RX 107 at GWL 870). In the absence of a negotiated rate, the 1995
PHCS rates defaulted to a discount-off-charges. (RX 107 at GWL 870).

831. (REDACTED)

(RX 773 at ENH JL 12535, in camera).

832. In fact, HPH’s pre-Merger rates were noticeably higher than Evanston Hospital’s
rates for both inpatient and outpatient services. (Ballengee, Tr. 205). (REDACTED)

(CX 5070 at 28; CX 5068 at 27, in camera). (REDACTED)
(Ballengee, Tr. 268, in camera; CX 5070 at 28). (REDACTED)

(Ballengee, Tr. 269, in camera; CX 5068 at 27, in camera).
833. (REDACTED) RX
279, in camera). (REDACTED)
(RX 308, in camera). (REDACTED)

(RX 308, in camera).
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834. (REDACTED)
(RX 279, in camera). (REDACTED)
(RX 308, in camera).

835. (REDACTED)
(RX 279, in camera; RX 308, in camera). (REDACTED)

(RX 279, in camera; RX 308, in
camera). (REDACTED)

(RX 279, in camera; RX 308, in camerd). (REDACTED)

(Ballengee, Tr. 265-66, in camera; RX 805, in camera).

836. (REDACTED)
(RX 279, in camera; RX
308, in camera). (REDACTED)
RX 279, in camera). (REDACTED)
(RX 308, in camera).

837. (REDACTED)
(RX 279, in camera; RX 308, in camera).
(REDACTED)
(RX 279, in camera). (REDACTED)
(RX 308, in camera).

838. (REDACTED)
(CX 5070 at 9; RX 718 at 7, in
camera).

(2) ENH’s Post-Merger Negotiations With PHCS
Were Not Anticompetitive

839. Upon learning of the Merger, PHCS drafted a “significant network change memo”
to advise its customers. (RX 712). In this memo, PHCS anticipated ENH’s decision to provide
notice of termination during contract renegotiation. (RX 712 at PHCS 891). In addition, PHCS
advised its customers that it did not anticipate terminating the agreement with ENH, but the
potential for termination existed if the parties could not reach mutually acceptable terms.
(Ballengee, Tr. 213; RX 712 at PHCS 891).

840. On December 1, 1999, Chan sent a letter to Jane Ballengee, who testified at trial,
notifying PHCS that HPH would be integrated into the same legal entity and tax identification
number as ENH. (CX 171 at 1). Consequently, ENH wanted to assign the contract and rates
between PHCS and HPH to the post-Merger entity. (Ballengee, Tr. 174-75; CX 171 at 1-2).
ENH was seeking one set of rates for the entire system. (Ballengee, Tr. 176)
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841. (REDACTED)

(Ballengee, Tr. 232-33, in camera;, CX 1539 at 2, in camera; RX 711). PHCS requested to
“begin discussions” regarding the renegotiation of rates that were already two years old at HPH.
(RX 711; CX 171 at 5).

842. PHCS notified its customers of ENH’s intent to assign HPH’s rates on December
14, 1999. (RX 712 at PHCS 891).

843. Negotiations between ENH and PHCS then lasted a number of months, from
December 1999 through February or March of 2000. (Ballengee, Tr. 173). (REDACTED)

(Ballengee, Tr. 175; RX 718 at
2-5, in camera; CX 113 at 1, in camera; RX 773 at ENH JL 12536-38, in camera; CX 116 at 2,
in camera;, CX 176 at 2, in camera).

844. Ballengee offered, in general terms, to exclude certain hospitals from PHCS’s
network during the contract negotiations with ENH. (Hillebrand, Tr. 1745-47, 1894). However,
since PPOs do not have the ability to steer business, Hillebrand was skeptical of that offer.
(Hillebrand, Tr. 1746, 1894). Hillebrand later learned that Ballengee did not even have the
authority to make such an offer because that approach was not supported by the decision-makers
at PHCS. (Hillebrand, Tr. 1894).

845. (REDACTED)
(CX 116 at 1, in camera). (REDACTED)

(CX 116 at 1, in camera).

846. ENH did not negotiate a “take it or leave it” contract with (REDACTED).
(REDACTED) (CX 116 at 2, in camera; CX 5072
at 23, 29, in camera). (REDACTED)

(CX 116 at 2, in
camera; CX 5072 at 23, in camera). (REDACTED)
. (CX
5072 at 23, in camera; Ballengee, Tr. 258-60, in camera).

847. (REDACTED)
(CX 116 at 2, in camera; CX
5072 at 29, in camera). (REDACTED)
(CX 116 at2,in
camera;, CX 5072 at 29, in camera). (REDACTED)
(Ballengee, Tr.
260, in camera; Hillebrand, Tr. 1893; Hillebrand, Tr. 1937, in camera; CX 5072 at 18).
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(REDACTED) (Ballengese,
Tr. 260-61, in camera;, CX 5072 at 18). (REDACTED)

(Ballengee, Tr. 260-61, in camera; CX 5072 at 18). The
escalator clause also required ENH to notify PHCS each year regarding its chargemaster prices.
(Hillebrand, Tr. 1995-96). (REDACTED)

(Ballengee, Tr. 261, in camera). ENH adhered to the terms of its contract
with PHCS. (Hillebrand, Tr. 1995-96).

848. PHCS calculated that ENH received a post-Merger price increase of 60%.
(Ballengee, Tr. 196). That calculation was based on modeling the old and new contracts using
data from the PHCS claims database. (Ballengee, Tr. 196). (REDACTED)

(Ballengee, Tr. 261-62, in camera).
(REDACTED) (Ballengee, Tr. 262, in camera).

(REDACTED) (Ballengee, Tr. 262, in camera).
ix. Preferred Plan

(1) Evanston Hospital’s Pre-Merger Contract Rates
With Preferred Plan Were Outdated And
Undermarket

849. Before the Merger, Evanston Hospital had a mixed per diem and discount-off-
charges arrangement with Preferred Plan, granting Preferred Plan medical/surgical per diems of
$1,397.25, but also including discount-off-charges arrangements for inpatient services at 20%
and outpatient services at 15%. (CX 5199 at 2).

850. Before the Merger, HPH had a 15% discount-off-charges arrangement for
inpatient services and an 8% discount-off-charges arrangement for outpatient services with
Preferred Plan. (CX 5183 at 2).

) ENH’s Post-Merger Negotiations With Preferred
Plan Were Not Anticompetitive

851. After the Merger, Preferred Plan agreed to assign HPH’s rates to ENH — again, a
15% discount-off-charges for inpatient services and an 8% discount-off-charges for outpatient
services. (RX 781 at ENH JL 6304, 6310).

852. On May 1, 2000, Preferred Plan and ENH agreed to a new contract that benefited
Preferred Plan. This contract included a 20% discount for inpatient services and a 12% discount

for outpatient services — discounts that were larger than those Preferred Plan assigned to ENH
from HPH after the Merger. (CX 5200 at 2).

X. Unicare
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1) Evanston Hospital’s Pre-Merger Contract Rates
With Unicare And Rush Prudential Were
Outdated And Undermarket

