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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of
Docket No. 9312

North Texas Specialty Physicians,

a corporation.

Respondent’s Consolidated Response to Complaint Counsel’s Motions in Limine

INTRODUCTION

Complaint Counsel has challenged bits and pieces of the reports of each of Respondent’s
three experts. Complaint Counsel has brought forward no expert evidence, however, to support
its arguments that these selected parts of the expert reports should not be heard along with the
full testimony of these experts at trial. In many instances, Complaint Counsel is complaining
because Respondent’s experts have pointed out the deficiencies or admissions in Complaint
Counsel’s and Complaint Counsel’s expert’s own proof. None of Complaint Counsel’s challenges
rise to the level of a proper Daubert challenge. All Complaint Counsel succeeds in doing in its
motions is to implicitly establish and underline Complaint Counsel’s own failures to sustain its
Burden of proof under the rule-of-reason-type analysis mandated by the Supreme Court’s

California Dental decision.



THE LEGAL STANDARDS

The initial burden is on the party opposing expert testimony to sufficiently call the
expert’s opinion into question." This is usually accomplished by offering conflicting literature or
expert testimony.” A challenge to a test’s methodology is improper when there is no expert
opinion in the record to show the methodology is wrong.” Here, Complaint Counsel fails to bring
forward any expert testimony challenging what Respondent’s experts have done.

Daubert challenges are also disfavored in settings similar to this case. Complaint Counsel
points out that Federal Rule of Evidence 702 and Daubert itself are not controlling in this
administrative proceeding.! And even courts bound by the Federal Rules of Evidence have held
that Daubert is less important in cases where the judge sits as the trier of fact.” Given this
authority and the paucity of grounds for Complaint Counsel’s motions (as explained more fully
below), there seems to be little feason for the Administrative Law Judge to spend time on a
preliminary challenge like this in lieu of hearing the experts’ opinions in the fuller context of their
and others’ trial testimony.

A proper Daubert challenge would also have to focus on the principles and methodology

! Rodriguez v. Riddell Sports, Inc., 242 F.3d 567, 581 (5th Cir. 2001).
2 Tanner v. Westbrook, 174 E.3d 542, 546 (5th Cir. 1999).

? See, e.g., Kannankeril v. Terminix Int'l, Inc., 128 F.3d 802, 808 (3d Cir. 1997) (argument that
improper test was run failed when there was no expert opinion that the test was an inappropriate

method).

* See Complaint Counsel’s Memorandum in Support of Motion In Limine to Preclude Report and
Testimony of Edward F.X. Hughes, p. 2.

> Gibbs v. Gibbs, 210 F.3d 491, 500 (5th Cir. 2000).
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of an expert opinion, not its conclusions.” An opposing party does not properly attack an expert
by rehashing arguments related to the central factual disputes of the case.” An expert is also not
required to establish the validity of disputed facts in order to have a proper factual basis for his
opinion.8

While the proponent of the expert has to show admissibility, this burden is low. The
party must only show that the testimony will “assist the trier of fact,” not that it will satisfy the
burden on the ultimate issue at trial.” Experts should be excluded only if their testimony is so
fundamentally unsupported that it cannot possibly help the factfinder.®

The proper scope of a Daubert challenge is very limited. The question is one of
admissibility only — arguments going to the weight of expert testimony are not proper.’ As the
Daubert opinion itself reminds us, the traditional and appropriate means of attacking admissible
evidence are cross-examination, presentation of contrary evidence, and careful instruction on
burden of proof."? The ability to test evidence in these ways makes exclusion of expert testimony

unnecessary in most circumstances. An expert is not required to know the answers to all

¢ Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993).

7 Int'l Adhesive Coating Co. v. Bolton Emerson Int'l, Inc., 851 F.2d 540, 545 (1st Cir. 1988).
81d.

® Ambrosini v. Labarraque, 101 F.3d 129, 135 (D.C. Cir. 1996).

' Hurst v. United States, 882 F.2d 306, 311 (8th Cir. 1989)

! See Hartley v. Dillard’s, Inc., 310 F.3d 1054, 1061 (8th Cir. 2002); Cummings v. Standard Register
Co., 265 E.3d 56, 65 (1st Cir. 2001).

2 Daubert, 509 U.S. at 595.



questions presented in a case — not even fundamental questions.” Exclusion is not required even
when the expert’s opinion is tentative or speculative."

Most arguments disguised as Daubert challenges actually attack the weight of the expert
testimony, not its admissibility. For example, challenges to the factual bases or underpinnings of
an expert opinion usually go only to weight and credibility of the evidence, not admissibility."
Further, the test for admissibility is not whether the expert might have done a better job.'
Pointing out the limits of an expert’s research or things the expert failed to do usually goes only to
the weight of the evidence.” Using these principles, courts have found no basis for exclusion
when experts were challenged for failing to take into account certain data,”® choosing an
incorrect base point,”® compiling a faulty database,” and failing to control factors and omitting
variables.”!

RESPONDENT’S EXPERT WITNESSES

In order to understand the context of the expert opinions being expressed by

¥ Jahn v. Equine Servs., PSC, 233 F.3d 382, 390 (6th Cir. 2000).

' Int'l Adhesive Coating Co., 851 F.2d at 545.

" Hartley, 310 F.3d at 1061; Hurst, 882 F.2d at 311; Int'l Adhesive Coating Co., 851 F.2d at 545.
' Kannankeril, 128 F.3d at 809.

17 Ambrosini, 101 F.3d at 140.

18 Cummings, 265 F.3d at 65.

¥ Id.

2 Tyler v. Union Oil Co., 304 F.3d 379, 392-93 (5th Cir, 2002).
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Respondent’s experts, it is important to know what their experience and qualifications are.

Dr. Gail Wilensky has a Ph.D. in economics from the University of Michigan and is one of
the foremost authorities concerning healthcare policy in the country. She has served as the
Administrator of the Healthcare Financing Administration from 1990 to 1992, a Deputy
Assistant of Policy Development to President Bush from 1992 to 1993, the Chair of the Physician
Payment Review Commission from 1995 to 1997, the Chair of the Medicare Payment Advisory
Commission from 1997 to 2001, and very recently as the Co-Chair of the President’s Task Force
to Improve Healthcare Delivery for Our Nation’s Veterans. She has written extensively in the
area of healthcare, as shown by her attached curriculum vitae.”> As will be seen, Dr. Wilensky is
being called by Respondent to show how NTSP and its business model have procompetitive
attributes in the context of U.S. healthcare policy. Dr. Wilensky, like Respondent’s other two
experts, establishes the plausibility of procompetitive justifications for NTSP’s position in this
case, and thereby eliminates under the California Dental decision any applicability of the per se or
other abbreviated review on which Complaint Counsel solely bases its case.”’ Furthermore, the
procompetitive attributes of NTSP and its business model, even if Complaint Counsel had tried
or been able to carry its burden of proof under a rule of reason analysis, would establish that on
balance NTSP’s conduct is not an antitrust violation.

Dr. Edward Hughes holds a medical degree from Harvard Medical School and a Master

% A copy of Gail R. Wilensky, Ph.D.’s curriculum vitae is attached as Exhibit B.

» Cal. Dental Ass'n v. FTC, 526 U.S. 756, 771 and 778 (1999) (stating that if the challenged
conduct “might plausibly be thought to have a net procompetitive effect, or possibly no effect at all on
competition,” the truncated rule-of-reason analysis does not apply).
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of Public Health degree from Columbia University of Public Health. For many years he has been
a Professor of Management and Strategy and of Health Industry Management at the Kellogg
School of Management at Northwestern University, as well as being a Professor of Preventive
Medicine at Northwestern University Medical School. He is nationally recognized in matters
concerning health industry management and the development and functioning of managed care
in the U.S. For almost 30 years he has taught courses concerning managerial leadership in the
healthcare industry. His extensive writings and experience are included in his attached
curriculum vitae.”* Dr. Hughes is being called by Respondent primarily to discuss the
procompetitive aspects of NTSP and its business model in the context of Dr. Hughes’ experience
with organizational models and teams in the healthcare industry.

Dr. Robert Maness holds a Ph.D. in economics from Texas A&M University and has
specialized in the fields of antitrust industrial organization and health economics. He was a st#ff
economist for the Federal Trade Commission from 1995 to 1996, where he worked on healthcare
antitrust issues. From 1996 to the present he has been with LECG, Inc., working on healthcare-
related and other matters.”> Dr. Maness has carried the typical load of an antitrust economist in
this type of case. Drs. Wilensky and Hughes have relied on Dr. Maness’s detailed analysis of
NTSP in drawing their supplemental opinions.

RESPONDENT’S EXPERTS’ REPORTS

# A copy of Edward F. X. Hughes, MD, M.P.H.’s curriculum vitae is attached as Exhibit C.
% A copy of Robert S. Maness, Ph.D.’s curriculum vitae is attached as Exhibit D.
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% Deposition of Robert S. Maness, Ph.D. at p. 146, attached as Exhibit E.

27 A copy of Robert S. Maness, Ph.D.’s expert report is attached as Exhibit F.
2 Exhibit F at pp. 2-3.

®1d. at pp. 9-14.

*1d. atpp. 3, 5.

1d. at 22,

2 1d. at pp. 26, 30.



Dr. Wilensky provides a report’” which is supplemental to the report of Dr. Maness. Her

report contains the following major points:

*1d. at pp. 3, 19-20.

*1d. at p. 4.

* 1d. at pp. 4, 38-39.

%1d. at p. 43.

" A copy of Gail R. Wilensky, Ph.D.’s expert report is attached as Exhibit G.
* Exhibit G at pp. 6-9.

*1d. atpp. 11-12.



Dr. Hughes also provides a report* supplemental to that of Dr. Maness. Dr. Hughes

makes the following major points:

“1d. at pp. 12-14
“1Id, at p. 16.
# A copy of Edward F. X. Hughes, MD, M.P.H.’s expert report is attached as Exhibit H.

# Exhibit H at pp. 4, 9-10.

kS

Id.

# Id. at pp. 16-18.



COMPLAINT COUNSEL’S ARGUMENTS
SPILLOVER ANALYSIS

The principal point which is made by Complaint Counsel in regard to the expert opinions
of Drs. Maness, Wilensky and Hughes is a criticism of a study comparing the medical, pharmacy,
and total costs per member per month (“PMPM”) for NTSP’s patients under the PacifiCare
capitation contract and under the CIGNA fee-for-service contract. That study showed that
under the two payment methodologies the costs were quite similar and that spillover of medical
management improvements was occurring from NTSP physicians’ treatment of capitation
patients to their treatment of fee-for-service patients. In short, the data validated NTSP’s
business model in creating a network for capitation risk contracts and then continuing to be
involved with payors who want to use the network for fee-for-service contracts. Because the
PMPM costs of treatment under the two types of contracts were so similar, the gains NTSP has
made through medical management techniques for its risk contract clearly have had a similar
effect of lowering costs on NTSP’s fee-for-service work under the CIGNA contract.

Complaint Counsel attacks this very significant study, asserting that the study could be
done "better."” That argument has two defects. First, whether a study can be done "better" is
not the standard for whether or not the study will be admitted and considered by the fact finder.

“[T]he test for admitting his expert testimony is not a question of whether his methods were

“1d. at pp. 17-18.

# See Memorandum in Support of Motion in Limine to Preclude Certain Opinion Testimony of
Gail R. Wilensky, p. 8.
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perfect or whether a possiBility exists that the ‘expert might have done a better job.”* Second,
Complaint Counsel brings forth no expert testimony that the study is invalid and should not be
admitted under the Daubert standard (even if the Daubert standard were applicable in this type
of proceeding).* Without any supporting expert evidence, Complaint Counsel’s mofions are
merely comments by lawyers. It is telling that Complaint Counsel and Complaint Counsel’s
expert never try to bring forward any different statistical comparisons of the PacifiCare and Cigna

populations, even though Complaint Counsel says it should be done.

# Eclipse Elec. v. Chubb Corp., 176 F. Supp. 2d 406, 412 (E.D. Pa. 2001) (quoting Oddi v. Ford
Motor Co., 234 F.3d 136, 156 (3d Cir. 2000)).

# See, e.g., Kannakeril, 128 F.3d at 808 (argument that test was unreliable rejected because no
supporting expert opinion).

% See Declaration of Robert S. Maness in Response to Complaint Counsel’s Motion in Limine to
Preclude Certain Testimony at p. 4 and 6, attached as Exhibit I.

*! Exhibit I at pp. 3-5.

>2 Exhibit I at pp. 4-7.



Complaint Counsel’s own expert, Professor Frech, has already admitted that his opinion,
as well as that of the literature, is that there is spillover from managed care to other forms
healthcare.” In fact, Professor Frech stated that he expected there would be spillover from
NTSP physicians participating in the risk contract to NTSP physicians who did not participate as
well as spillover to medical practice in the entire geographic area.”* Professor Frech’s admission
also corroborates the repeated testimony in the record by doctors that the medical management
lessons they have learned under NTSP risk contracts are applied in their treatment of non-risk
patients.” Indeed, physiciahs have testified that they often do not even know what type of
insurance a patient has when the patient is being treated.”® Complaint Counsel’s attack not only
is without substance, but also contradicts Complaint Counsel’s own expert.

Complaint Counsel also has a related criticism of Respondent’s experts. Complaint
Counsel questions why Respondent has not done a study comparing NTSP’s costs for patients
under the PacifiCare and CIGNA contracts to patients treated under other payors’ contracts.
Coinplaint Counsel is well aware of the fallacy of its argument. Although Respondent issued
subpoénas to the other payors seeking access to the payors’ databases so that such studies could
be done, the payors successfully resisted producing such dataBases. Although Respondent had

sufficient data in its own possession concerning the PacifiCare and CIGNA patient populations

> Deposition of Professor H.E. Frech III at pp. 104-105, 110, 240-241, attached as Exhibit .
*1d. at p. 240-241.

% Deposition of Ira Hollander, MD, at pp. 164-165; Deposition of Mark Presley, MD, at pp. 135-
136; Deposition of Harry Rosenthal, Jr., MD, at pp. 45-46; attached as Exhibits K, L, and M.

% Exhibit K at p. 164; Exhibit L at p. 135; Exhibit M at p. 46.
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to run a spillover comparison for those populations, NTSP has never had access to sufficient data
for the patient populations for other payors. Respondent has done what it can with the available
data and has conclusively shown that spillover has occurred, corroborating the testimony of
physicians that such spillover of treatment techniques in fact occurs. Complaint Counsel’s
criticism as to wanting even more data seems misplaced, especially in light of Complaint
Counsel’s expert’s own admission that spillover does occur. Complaint Counsel’s criticism is not
a sufficient foundation for a Daubert challenge.
RELEVANT MARKET

Complaint Counsel also challenges why Dr. Maness did not do detailed price analyses in
his study of a relevant market. Complaint Counsel’s éhallenge is surprising, to say the least, in
that the burden to prove a relevant market is on Complaint Counsel, and Complaint Counsel
chose not to prove a relevant market.”” As pointed out in Respondent’s pending Motion for
Summary Decision, that is one reason why Complaint Counsel’s complaint should be dismissed.

Although Respondent has no burden of proof to delineate a relevant market, Respondent

has done more than enough to show that any relevant market would have to include Dallas and

other counties, in addition to Tarrant County. —

- Dallas County is only 15 miles from downtown Fort Worth. _

*" Some courts have held that construction of the relevant market must be based on expert
testimony. E.g., Bailey v. Allgas, Inc., 284 F.3d 1237, 1246 (11th Cir. 2002).

% Exhibit F at p. 11.
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— Complaint Counsel’s own expert acknowledges as

much.®® In addition, some payors use the same payment rates for Dallas and Tarrant Counties.®

foe 1992 Merger Guidelines use a “small but significant and non-transitory” price
increase hypothetical as a conceptual construct to draw on “all relevant evidence” to predict
what “likely” would occur, so that a relevant market and the participants in a relevant market
can be determined.*> Complaint Counsel takes the extraordinary position that a respondent’s
expert has to perform price or "quantitative" analyses to rebut an allegation as to relevant market.
Complaint Counsel, of course, cites no authority for this proposition.

In this case, Respondent did not have access to price data to do an empirical market study
like the one Complaint Counsel argues should have been done. Instead, Complaint Counsel
made no effort to prove a relevant market, and Respondent used structural factors to show that
Complaint Counsel would never be able to prove that Tarrant County, much less the City of Fort
Worth, constituted a valid relevant market. As Dr. Maness discusses in his attached declaration,
the methodology he used in his analysis of relevant market is consistent with the approach he
used while an economist in the Bureau of Economics. Interestingly enough, Complaint Counsel’s

own expert admits the validity of many of the factors Dr. Maness used to show that a local city or

*Id. atp. 13.

__ & Exhibit ] at pp. 130-31.

8! Deposition of David Roberts, p. 60, attached as Exhibit N; Exhibit ] at p. 166.
8 Exhibit ] at pp. 130-132.
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county market was not sustainable.”> Complaint Counsel’s challenge to Dr. Maness’s work on
relevant market is groundless and only highlights Complaint Counsel’s own failure to
demonstrate a relevant market.

DR. WILENSKY’S OPINIONS

Complaint Counsel’s criticism of Dr. Wilensky’s report is more like a citation-less lawyer’s
final argument than a Daubert chalienge.

To the degree Complaint Counsel carries forward its criticism that the PacifiCare/
CIGNA spillover analysis could be done "better," Respondent incorporates the discussion already
made above.

Complaint Counsel makes an argument that Dr. Wilensky should not be able to comment

on the fact that NTSP has taken steps to improve spillover by requiring all the doctors on NTSP’s

non-risk panel to be available for risk contracts. —

— Complaint Counsel cites no authority, nor really any

cogent reason, why Dr. Wilensky cannot testify on the positive implications of an improvement
in NTSP’s business model. Given Professor Frech’s admission that spillover tends to increase the
" more continuity in physicians there is between the risk physician panel and the non-risk
physician panel,> Dr. Wilensky’s testimony on this point seems incapable of being contradicted.

Complaint Counsel also criticizes Dr. Wilensky for not replicating Dr. Maness’s and

% Id. pp. 130-132.
& Exhibit G at pp. 5, 14-15.
% Exhibit ] at p. 241.
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others’ intensive reviews of NTSP’s operations.*® Complaint Counsel, of course, cites no
authority that every expert in a case has to perform his or her own review of data and facts
independent from all other experts. Such a rule would be not only hugely expensive, but would
render impossible the coordination of experts from different disciplines (e.g., economics and
accounting) who need to rely on each other’s works in making conclusions within their own fields
of expertise.’” Legal precedent, in fact, rejects such a rule.%®

Dr. Wilensky’s opinions go well beyond the data and proof as to NTSP’s performance

shown by Dr. Maness and NTSP, much of which has been admitted as conceptually valid by

Complaine Counsel's exper:. | NN

Complaint Counsel’s attack on Dr. Wilensky’s opinions as "speculation" is greatly out of
place. There are few persons more expert than Dr. Wilensky concerning healthcare trends and

policy in the United States and what changes are needed so that increases in healthcare spending

% Memorandum in Support of Motion in Limine to Preclude Report and Testimony of Gail R.
Wilensky at pp. 7-8.

§7 Part of Complaint Counsel’s motivation in this case seems to be to want to raise the bar for
NTSP’s evidentiary showings, despite the fact that Complaint Counsel not only fails to meet the standard
it posits, but also fails to make any showing comparable to the depth and quality of the showings made by
Respondent.

% Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 94-95 (2d Cir. 2000)
% Exhibit G at p. 16.
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abate. Dr. Wilensky has spent more than a decade in charge of many of the governmental bodies
expressly charged with determining how to avoid healthcare spending increases. She has been
repeatedly called to testify before Congress on these same issues.”® Her explanation of the
procompetitive aspects of NTSP’s business model in the context of the structure of the
healthcare industry is entitled to great weight. Complaint Counsel’s attempt to restrict Dr.
Wilensky to statements about NTSP’s (uncontroverted) performance data is merely an attempt
to avoid having Complaint Counsel’s theory judged in the light of the lessons applicable to the
healthcare industry in general.

DR. HUGHES’S OPINIONS

Dr. Hughes, like Dr. Wilensky, is providing a report which is supplemental to that of Dr.
Maness. Dr. Hughes has had personal experience and involvement in observing NTSP’s medical
management operations, and hence is able to draw on that background in commenting on how
NTSP compares to the many other organizations Dr. Hughes has encountered in his long career.
Dr. Hughes also relies on the detailed analysis which Dr. Maness did of NTSP’s operations.

Dr. Hughes has spent a substantial portion of his career consulting with healthcare
organizations on how to create teamwork through leadership. Dr. Hughes has been able to
observe how effective teamwork among doctors improves the quality and efficiency of medical
practice. He has personally investigated the functioning of NTSP in that context through site
visits and conferences with NTSP’s physician leadership at the board, divisional, and medical

management levels. He has further interacted through on-site visits and conferences with the

1d. at p. 2; Exhibit B.
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staff of NTSP when conducting his analysis.

Dr. Hughes is critical of Complaint Counsel’s use of unit cost as virtually the only
criterion of market impact in this case, because that is an ineffective measure. The cost paid by
payors is a composite of provider cost, facility cost, pharmacy cost, and other costs. Physicians, as
one type of provider, charge based on the number and types of services provided (what is
sometimes referred to as “utilization”), multiplied by the unit cost for each of the services. Dr.
Hughes explains that implementing more efficient and cost-effective utilization is a result of
effective physician teamwork and can be much more important than unit cost in reducing the
charges paid by a payor. He will also be able to explain that physicians act as decision-makers for
patients’ stays in hospitals and other facilities and for patients’ use of pharmaceutical drugs.
Physicians, through more effective teamwork, can achieve dramatic improvement in facility and
pharmacy costs, and those efficiencies can be much more important than physician unit cost.

Dr. Hughes will also be able to explain why effective teamwork is very vulnerable to
changes in membership in the physician team. More than a decade of teaching managed care
organizational leadership gives him the perspective to explain why Complaint Counsel’s attempt
to force NTSP to move outside NTSP’s business model of making available the same network for
non-risk contracts as is being used for risk contracts is counterproductive and bad public policy.”

Complaint Counsel challenges Dr. Hughes because Dr. Hughes relies on the testimony

" The National Bureau of Economic Research and others have published studies showing the
value of teamwork processes - what economists call “organizational capital.” See, e.g., Lev, Baruch and
Radhakrishnan, “The Measurement of Firm-Specific Organization Capital,” NBER Working Paper
#9581, March 2003; Chowdhry and Garmaise, “Organizational Capital and Intrafirm Communication,”
March 2003 Working Paper, The Anderson School at UCLA; Atkeson and Kehoe, “Measuring
Organizational Capital,” Federal Reserve of Minneapolis, Research Department Staff Report 291,
September 2002, p. 1.
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and analysis done by Dr. Maness and others as to the spillover of NTSP’s medical management
gains on the risk contracts to non-risk treatment. This challenge is misplaced because Dr.
Hughes is allowed to rely on other experts’ and witnesses’ work and testimony.™

Dr. Hughes’s primary task is not to replicate what Dr. Maness and others have done in
demonstrating that NTSP performs better than most other comparable organizations and
physicians and that spillover exists between NTSP’s treatment of capitation patients and fee-for-
service patients.” Instead, his primary tasks are to address the implications of those results in his
criticism of Complaint Counsel’s reliance on unit cost as the appropriate measure and Complaint
Counsel’s disregard of the positive implications NTSP’s network business model for achieving
improvements in overall cost. As demonstrated above, Complaint Counsel’s criticism of the
spillover analysis is incorrect; Complaint Counsel does not even try to bring forward expert
evidence in its motions to contradict the data showing the spillover of NTSP’s superior
performance. Complaint Counsel also does not challenge Dr. Hughes’s points that overall cost is
the appropriate way to measure physician performance and that physician performance in
controlling overall cost is enhanced by maintaining the continuity of the physicians-engaged in
risk and non-risk contracts.

-Complaint Counsel has a second criticism of Dr. Hughes — that Dr. Hughes has not

addressed Complaint Counsel’s contention that NTSP must participate in every payor offer

" See FED. R. EVID. 703 (facts or data relied upon by expert may be those “made known” to
expert); Gussack Realty Co. v. Xerox Corp., 224 F.3d 85, 94-95 (2d Cir. 2000) (expert need not conduct
own tests).

B See Id.
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unless Respondent proves that there are “significant efficiencies in NTSP’s non-risk-sharing

business.”™ Complaint Counsel’s criticism is multi-flawed.
I . of e

points are conceded by Complaint Counsel’s expert.”

Secondly, Complaint Counsel’s contention is wrong as a matter of law in at least two
regards. NTSP, like any entity, has the right to refuse to deal under the Colgate doctrine.” That
point has been recently emphasized in a similar context for an association in the Viazis decision.™
That right to refuse does not depend on the refusal being based on expensive and complicated
economic studies by highly-paid experts. In addition, under the non-abbreviated analysis
mandated by California Dental, Complaint Counsel has failed to carry its burden of showing an
adverse impact in a relevant market in light of the clear points made by Dr. Hughes and others

that there are plausible pro-competitive effects from NTSP’s network business model.

Thirdly, and the point most directly in point with Complaint Counsel’s Daubert motion,

" See Memorandum in Support of Motion in Limine to Preclude Report and Testimony of Edward
F. X. Hughes, at p. 14-15.

™ Exhibit F at pp. 42-44.

% Exhibit ] at pp. 105, 115, 240-241.

™ See United States v. Colgate & Co., 250 U.S. 300, 307 (1919).

™ See Viazis v. Am. Ass'n of Orthodontists, 314 F.3d 758, 165 (5th Cir. 2002).
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the admissibility of Dr. Hughes’s opinions do not depend on his also addressing other positions
Complaint Counsel would like to argue about, especially when Complaint Counsel’s positions are
both factually and legally flawed.
CONCLUSION

Every challenge to NTSP’s experts goes to the weight of the testimony, not its
admissibility. Complaint Counsel has done nothing except challenge portions of these experts’
reports, and it has based these challenges not on expert evidence; but on rehashed arguments
concerning the issues in dispute in this case. Because none of Complaint Counsel’s arguments
presents a proper Daubert challenge, NTSP requests that Complaint Counsel’s Motions In Limine
to preclude expert testimony be denied in whole. NTSP also requests all other and further relief

to which it may be justly entitled.
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The Specific Pages of Respondent’s Consolidated Response to
Complaint Counsel’s Motion in Limine that are subject to the
Protective Order Governing Discovery Material are pages 7, 8, 9,

10, 11, 13, 14, 15, 16, and 20.

In addition, Exhibits F, G, H, and I are subject to the Protective
- Order Governing Discovery Material

Persons to be notified of Commission’s intent to disclose in a final decision any of the
confidential information contained in this document:

Counsel for Respondent
Gregory S. C. Huffman
Thompson & Knight L.L.P.
1700 Pacific Ave.

Suite 3300

Dallas, TX 75201
214.969.1700
214.969.1751 (facsimile)



. ““\'1BRDECGH‘”&90
SO RECEIVED DOCUMENTS ¢ X\

ocr 16203\

UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION ;
: OFFICE OF ADM]NISTRATIVE LAW JUDGES \

SEcRETEL~
" In the Matter of - )
- North Texas Specialty Physicians, ) . -DocketNo. 9312
" Respondent. ’ ) B
PROTECTIVE ORDER

R GoVERNlNG DISCOVERY MATERIAL - '. |
For the purpose of protectmg the i Interests of the parties and tlnrd partxes in the above
: captloned matter agamst 1mproper use and dlsclosure of conﬁdentlal mformatlon submltted or
) produced in connection w1th this matter: - - | » _ | 7
ITIS HEREBY ORDERED 'I'HAT this Protectwe Order Govemmg Conﬁdentxa.l Matenal |

¢ ‘Protectlve Order”) shall govern the ha.ndlmg of all Dlscovery Matenal, as hereaﬂer deﬁned

DEFlNITIONS

L ‘Matter’ means the matter captxoned In the Matter ofNorth Texas Speczalzy Physzczans '
. ;Docket Number 9312, pendmg before the Federal Trade Comm1ss1on, and all subsequent

- appellate or other rev1ew proceedmgs related thereto

2. “Commlssmn or “FTC" means the F ederal Trade Commlsswn, or any of its employees S
agents attomeys and all other persons acung on xts behalf; excludmg persons retamed as
consultants or expexts for putposes of tllls Matter o

3. “No'rth Tekas Speoialty Pliysrcmns means North Texas Spemalty Physxcxans a non—proﬁt
o - ' EXHIBITA




corporation orgamzed, cxlstlng, and domg buslness under and by v1rtue of the laws of Texas, w1th

. 1ts oﬂice pnnctpal place of busmess at 1701 Rtver Run Road, Smte 210, Fort Worth, TX'76107.
4. “Party” :neans either the FTC or North Texas Specialty P.hysici_ans.
5. “Respondent”: means North Texas Specialty Physicians.

6.';» "‘OutStde Counsel” means the law firms that are counsel of record for Respondent in thlS 3
- Matter and their assocmted attomeys or other persons regularly employed by such law ﬁrms
y mcludmg legal assxstants clencal staﬁ; and mformatton management personnel and tempora.ty
personnel retained by such law firm(s) to perform legal or clencal dutxes or to provide loglstlcal
htxgatlon support with regard to this Matter; prowded that any attorney assoc1ated with Outsrde
Counsel sha.ll notbe a dlrector oﬁ‘lcer or employee of Respondent The term Outslde Counsel

does not mclude persons retained as consultants or experts for the purposes of thxs Matter

| '7'.. “Producing Party’ means a Party or Third Party that produced or mtends to produce
Conﬂdenttal stcovery Matenal to any of the Parties. For purposes of Confidential Dlscovery )
Matenal ofa 'I'Iurd Party that exther is in the possessmn, custody or control of the FT Ca or has
been produced by the FTC in thls Matter the Producmg Party shall mean the Thtrd Party that
onglnally prov1ded the Conﬁdentlal Dtscovery Matenal to the FTC ‘The Productng Party shall
also mean the FTC for purposes of any document or matenal prepared by, or on behalf of the
8 “Th1rd Party’ means any natural person, partnershtp, corporanon, assomatlon, or other -

' legal entity not named asa paxty to thts Matter and thetr employees dxrectors oﬁicers, attomeys




“and agents.

-9 “Expert/Consultant means experts or other persons who are retamed to ass1st Complamt

Counsel or Respondent s connsel in preparanon for tnal or to give testtmony at trial.

10._ “Document” means the complete ongmal or a true, correct and complete copy .and any |
, '.non-rdentxcal coples of any written or graphtc matter, no matter how produced, recorded stored
'. or reproduced mcludmg but not hmxted to, any wntmg, letter, envelope telegraph meetmg -
mmute e-malls e-matl chains, memorandum, statement, aﬁidavrt, declaranon, book, record |
' survey, map, study, handwntten note, workmg paper chart index, tabulatton, gx"aph, tariff, tape
~ data sheet data processmg card prmtout, microfilm, mdex, computer readable media or other
electromcally stored data, appointment book, diary, dlary entty, calendar desk pad, telephone
- | message slip, note ofi mtervxew Or communication or any other data comp:latxon, xncludmg all
drafts of all such documents “Document” also mcludes every wntmg, drawmg, graph, chart,
- photograph, phono record, tape, compact disk, vxdeo tape and other data compllatwns from
| whtch mformauon can be obtamed and includes all drafis and all copxes of every such writing or

| ._record that contain any commentary notes or markmg whatsoever not appearmg on the ongmal

1L ‘Drscovety Matenal” mcludes wrthout hmttatton deposxnon testtmony, deposrtton exhiblts
| : mten'ogatory responses, admrss:ons aﬂidavxts declaranons documents produced pursuant to
' .'_. Vcompulsory process or voluntanly in heu thereof and any other documents or mformatxon _
produced or ngen to one Party by another Party or by a Thlrd Paxty in connectlon w1th dxscovery

. mthrsMatter -




12. “Conﬁdentral Drscovery Material” means all Drscovery,Matenal that is desrgnated by a

Producmg Party as conﬁdentlal and that is covered by Sectron 6(f) of the Federal Trade :

o Comrmssron Act, 15 U.S.C. § 46(f), and Commrssron Rule of Practrce § 4 10(a)(2), 16 C. F R §
.4, 10(a)(2) or Sectron 26(c)(7) of the Federal Rules of Civil Procedure and precedents thereunder. N
. Confidential Drscovery Matenal shall include non-pubhc commercml mformatron, the drsclosure , |

v'of which to Respondent or 'I'hrrd Partres would cause substantral commercral harm or personal

- .:embarrassment to the d1sclosrng party. The followmg 153 nonexhaustxve hst of examples of

_ mformatxon that likely w111 quahfy for treatment as Confidential Drscovery Matenal strategrc

plans (mvolvmg pricing, marlcetmg, research and development, product roadmaps corporate
| alhances or mergers and acqursmons) that have not been ﬁrlly lmplemented or revealed to the

pubhc trade secrets; customer—specrﬁc evaluatrons or data’ (e £, pnees, volumes or revenues)

‘personnel ﬁles and evaluatrons mformauon subject to conﬁdentxalxty or non-drsclosure -

, agreements propnetary technical or engineering mformatron, propnetary financial data or
: ‘pl‘Oj ectrons and propnetary consumer, customer or market research or analyses applicable to ‘
'current or ﬁxture market condrtlons the drsclosure of which. could. reveal Conﬁdentral Discovery
".Matenal o A
- TERMS AND CONDITIONS OF PROTEC'I'IVE ORDER
Drscovery Matenal, or mformatlon denved therefrom, shall be used solely by the Partles
for purposes of thrs Matter and shall not be used for any other purpose mcludmg wrthout
hmrtanon any busmess or commercral purpose except that with notice to the Producmg Party a
' .Party may apply to the Admuustranve Law Judge for approval of the use or dxsclosure of any’

_ 'D1scovery Matena.l, or mformatlon denved thereﬁ'om, for any other proceedmg Provrded




however that in the event that the Party seekmg to use stcovery Material in any other

proceedmg is granted leave to do so by the Adrmmstratwe Law Judge, it wxll be reqmred to take
appropriate steps to preserve the conﬁdentlahty of such matenal Addxtronally, in such event, the .
Commission may only use > or dlsclose Drscovery Matena] as provided by (1) its Rules of P—ractxce -

o '-_ Sectlons 6(f) and 21 of the Federal Trade Comrmssron Act and any cases so construmg them, and |

: (2) any other legal obhgatxon unposed upon the Commrssxon The Partles in conductmg

JRR . _dlscovery from Thrrd Parties, shall attach to such discovery requests a copy of thls Protective

| Order and a cover letter that wﬂl appnse such Thrrd Parties of their rights hereunder :

2 ¥ Thrs paragraph concerns the desrgnatlon of znatenal as “Conﬁdentxal” and “Restricted

. Conﬂdentlal Attorney Eyes Only.”
(@) Desrgnatlon of Documents as CONFIDENTIAL FTC Docket No. 93 12

stcovery Material may be deslgnated as Conﬁdentlai Dlscovery Material by Producmg
.Partres by placmg on or aﬂixmg, in such manner as will not mterfere with the leglhihty thereoﬁ the
~ notation “CONFIDENTIAL FIC Docket No. 9312~ (or other similar notation contammg a

’ 'reference to this Matter) to the ﬁrst page of a document contarmng such Conﬁdentlal Dlscovery

= ‘ | Ma,tenal or, by Partxes by mstructmg the court reporter to denote each page ofa transcnpt

contalmng such Conﬁdentlal Discovery Matenal as “Conﬁdennal ” Such de51gnatrons shall be

o made w1thm fourteen days from the 1mt1al productlon or deposrtron and constrtute a good-fmth

: representatron by counsel for the Pa.rty or Thrrd Party makmg the’ demgnatlons that the document

- . constitutes or contains. “Conﬁdentxal Dlscovery Matena] »




) Designation of Documents as ‘RESTRICTED CONF]DENTIAL

-ATTORNEY EYES ONLY -FTC Docket No. 9312.”

In order to pernnt Producmg Parhes to prov1de addmonal protectlon for a limited number ,
of documents that contain highly sensitive commerc1al mformatlon, Producmg Parties may
' desrgnate documents as “Restncted Conﬁdenhal, Attomey Eyes Only, FTC Docket No. 93 127 by_' .
- placmg on or aﬂixmg such legend on each page of the document It is antxcxpated that documents :
to be des1gnated Restricted Confidential, Attorney Eyes Only may include certam marketmg plans -

sales forecasts busmess plans the ﬁnancral texms of contracts, operatmg plans, pncmg and cost

S data pnce terms analyses of pncmg or compeutlon mformatmn, a.nd hmrted propnetaly

-personnel mformanon, and that thrs partrcularly restnctxve deslgnauon is to be utilized for a

'hnnted number of documents Documents desrgnated Restncted Conﬁdentral, Attomey Eyes -

o Only may be drsclosed to Outside Counsel other than an mdmdual attorney related by blood or

rmamage to a director, officer, or employee or Respondent Comiplaint Counsel and to :
Experts/Consultants (paragraph 4(c), hereot) Such materials may not be drsclosed to
. Experts/Consultants or to witnesses or deponents at tnal or deposrtron (paragraph 4(d) hereot)
2 encept in accordance wrth subsection (c) of this paragraph 2. Inall other respects, Restncted
i : | Conﬁdentlal Attomey Eyes Only matenal shall be treated as Conﬁdennal stcovery Matenal and |
_all references in this Protectxve ‘Order and in the exhibit hereto to Conﬁdentral Dlscovery MatenaI:

: shall include documents desrgnated Restncted Conﬁdentlal, Attomey Eyes Only

 © stclosure of Restncted Confidential, Attomey Eyes Only Matenal To thesses ) |

~or Deponents at Tnal or Deposmon




If any Party desrres to dlsclose Restncted Conﬁdentlal Attomey Eyes Only matenal to
‘ w1tnesses or deponents at trial or deposition, the drsclosmg Pa.rty shall notify the Producmg Party

: ,. of its desrre to dlSClOSG such matenal Such notice shall 1dent1fy the specific individual to whom

. the Restricted Conﬁdentlal, Attorney Eyes Only matenal is to be d1sclosed Such rdenuﬁcatron

shall include, but not be lnmted to, the full name and professronal address and/or aﬂihatlon of the
'. 1dent1ﬁed mdrvrdual The Producmg Party may object to the disclosure of the Restrxcted |
,'_‘ _'Conﬁdentlal, Attorney Eyes Only material within ﬁve busmess days of recervmg notice of an
| mtent to drsclose the Restricted Conﬁdentxal, Attorney Eyes Only matenal toan mdrvrdual by
.. .prov1dmg the d1scrosmg Party thh a wntten statement of the reasons for objection. If the
Producing Party Umely objects the drsclosmg Party shall not dlsclose the Restncted ConﬁdentraL
: Attomey Eyes Only matenal to the identified mdmdual, absent a written agreement with the. -
k Producmg Party, order of the Adrmmstratrve Law Judge or ruhng on appeal The Producmg
Party lodgmg an objection and the d1sclosmg Party shall meet and confer in good falth inan
attempt to determine the terms of dlsclosure to the identified mdrvrdual Ifat the end of five

L 'busmess days of negotratmg the parhes have not resolved their dxﬂ‘erences or if counsel determme -

o in good faith that negotrahons have failed the dlsclosmg Party may make written apphcatxon to

:the Admrmstratrve Law Judge as provrded by paragraph 6(b) of tlus Protectrve Order If the

| " Producmg Party does not object to the’ drsclosure of Restncted Conﬁdentxal, Attomey Eyes Only

_matenal to the ldentrﬁed individual within five busmess days the drsclosmg Party may dlsclose the S

B 7 Restncted Conﬁdentlal, Attorney Eyes Only matenal to the 1dent1ﬁed individual,

: (d) s Dlsputes Concemmg Desrgnatron or Dlsclosure of Restncted Conﬁdentral,

' | - Attorney Eyes Only Matenal




stputes concemmg the desxgnatron or disclosure of Restricted Conﬁdenua], Attomey

L .Eyes Only matenal shall be resolved in accordance thh the provxsxons of paragraph 6
(e 'No Presux_nption or Inference.’ o

No presumptton or other inference shall be drawn that ma.tenal deslgnated Restncted

, Conﬁdentlal Attomey Eyes Only is entrtled to the protectrons of this paragraph
- (®  DueProcess Savi_ngs Cla_use. :

Nothmg herem shall be used to argue that a Party’s nght to attend the tnal of, or other
proceedmgs in, this Matter is aﬁ'ected in any way by the desxgnatron of matenal as Restncted

.- Confidential, Attomey Eyes Only.

| 3 All documents heretofore obtamed by the Commlssron through compulsory process or

-voluntanly from : any Party or Thtrd Party, regardless of whether desxgnated conﬁdentxal by the
Palty or Th1rd Party, and transcnpts of any mvestlgatronal hearmgs interviews and depositions,
that were obtamed during the pre-compla.mt stage of thrs Matter shall be treated as - _

E “Conﬁdentxal,” in accordance with paragraph 2(a) on page ﬁve of this Order Furthermore
Complamt Counsel sha.ll, within five business days of the eﬂ'ect:ve date of this Protective Order, - |
. provxde a copy of thxs Order to all Partles or Thlrd Parties from whom the Commrssxon obtamed',
- ‘documents dunng the pre-Complamt investigation and-shall notify those Partles and Th1rd Partles

. that they shall have thlrty days from the eﬁ'ectxve date of this Protective Order to determine.

o L whether thelr matenals quahfy for the hlgher protectlon of Restncted Conﬁdentlal, Attorney Eyes .

| Only and to so des1gnate such documents




4 Conﬁdentral D1scovery Matenal shall not, drrectly or mdrrectly, be disclosed or otherwise

: prowded to anyone except to L :
(@ - "Complaint'Co.unsel_and the Commission, as permitted by the Commission’s Rules
- of 'Practice;

(b). Outsrde Counsel, other than an mdrvxdual attomey related by blood or mamage to -

a dtrector officer; or employee or Respondent
| »I | (© | Experts/Consultants' t‘m accorda.nce with paragraph 5 hereto);
| ..i'(d) - Witne_ss_es.or deponents at triaI_ or deposition; - —
- .(e) the -.Adniirﬁstrative Law Judge and personné] assisting him;
: ® court ;eporters and deposition transcript reporters; |

(®) Judges and other court personnel of any court havmg jurisdiction over any appeal

| proceedrngs mvolvmg this Matter and -

) any author or recrprent of the Confidential Drscovery Matenal (as mdrcated on the."_

: face of the document, record or matenal) and any mdrvxdual who 1 was in the direct chain of

= o supemsron of the author at the tlme the Conﬂdentlal Drscovery Matenal was created or recelved..

- 5 Conﬁdentlal D1scovery Maierral, mcludmg matenal des1gnated as “Conﬁdentlal” and-
“Restncted Conﬁdentlal Attomey Eyes Only, shall not, drrectly or mdrrectly, be drsclosed or’

_ otherwrse provxded to an Expert/Consulta.nt, unless such Ex-pert/Consultant agrees in wntmg




| (@) | to maintain such Conﬁdentlal Discovery Matenal in locked rooms or locked

. ., --cabmet(s) when such Conﬁdentxal stcovery Matenal is not bemg reviewed;

(®)  toretumn such Conﬁdentla.l stcovery Material to Complamt Counsel or . -

o Respondent s Outsxde Counsel, as appropnate upon the conclusron of the Expert/Consultant 5

o assxgnment or retentxon orthe conclusxon of thxs Matter;

o .(.c), 1o not dlsclose such Confidential Dlscovery Matenal to anyone, except as’

' permltted by the Protectwe Order and

| (d) to use such Confidential Dlscovery Matena.l and the mformanon contamed therein
solely for the purpose of rendermg consultmg services to a Party to thrs Matter mcludmg

: providing testimony in judicial or admmrstrauve proceedmgs arising out of this Matter.

6. This paragraph governs the procedures for the followrng specxﬁed dxsclosures and °

challenges to designations of conﬁden'aahty
@ ,tCha‘lllenges to Cor;ﬁdehtiality Desigaations.

Ifany Party seeks to challenge a Producmg Party s desrgnatlon of matenal as Conﬁdenha.[

- 'stcovery Matenal or any other restriction contamed wﬂ:hm this Protect:ve Order the challengmg' ’

- Party shall notify the Producmg Party a.nd all Parties to tlus actron of the challenge to such |
- ) desxgnatron Such nouce shall 1dent1fy wrth spec1ﬁcrty (e. by document control numbers
deposition transcnpt page and lme reference or other means suﬂicrent to locate eas1ly such

: matenals) the desrgnatlon bemg challenged The Producmg Party may preserve its- des1gnat10n

10




wﬁhm ﬁve busmess days of receivmg notice of the conﬁdentlahty challenge by provxdmg the
= challengmg Party and all Parhes to this actlon w1th a written statement of the reasons for the .

.' desxgnation Ifthe Producmg Party timely preserves its rights, the Partles shall continue to treat

. the challenged material as Conﬁdentlal Discovery Matenal absent a written agreement with the R

' :Producmg Party or order of the Admimstratlve Law Iudge The Producmg Party, preservmg its

o nghts and the challengmg Party shall meet and confer in good faith in an attempt to negotxate

- changes to any challenged designation If at the end of ﬁve busmess days of negotlatmg the

o parties have not resolved their dxﬂ‘erences or 1f counsel determme in good faith that negotlatlons

= have failed ‘the challengmg Party may make wntten apphcatlon to the Administrative Law Iudge .
- as prov1ded by paragraph 6(b) of tlns Protective Order If the Producmg Party does not preserve

B its nghts w1thm five busmess days the challengmg Party may alter the des1gnat10n as contalned in
) the notice. The challengmg Party shall notify the Producmg Party and the other Parties tothis

' action of any changes in conﬁdentlahty desxgnatlons

- Regardless of confidential des1gnation, copies of pubhshed magazme or newspaper

e f-‘_‘arucles excexpts ﬁom pubhshed books publicly avaxlable tanﬁ’s, and pubhc documents ﬁled thh _

. the Secuntles and Exchange Comm1ssron or other governmental entity may be used by any Party

= K '_ thhout reference to the procedures of this subparagraph
i ®) Resolution of Disclosure or Conﬁdentiality Disputes. :

' If negotlauons under subparagraph 6(a) of this Protectxve Order bave failed to resolve the

. ‘issues a Party seekmg to disclose Conﬁdential Dlscovery Material or challengmg a conﬁdentlahty

- desxgnatlon or any other restncuon contained wﬂ:hm this Protecnve Order may make Wntten

11




- f apphcanon to the Admlmstrauve Law Iudge for. rehef Such apphcahon shall be served on the
| _ Producmg Party and the other Party and be accompamed by a cerhﬁcatron that the meet and

' confer obhgauons of this paragraph have been met, but that good faith negotiations have failed to |

resolve outstandmg issues. The Producing Party and any other Parties shaII have five busmess -
' days to respond to the apphcatlon Whrle an apphcauon is pendmg, the Paxues shall maintain the

pre-apphcatxon status of the Conﬁdentlal Drscovery Matenal Nothmg in this Protectxve Order , :
| : :, shall create a- presumption or alter the burden of persuadmg the Admlmstrauve Law Judge of the

i propnetary ofa requested ,dtsclosureor change in deéignation_ ‘

7. Oonﬁdenﬁal Discovery .Material .shall.not be disclosedl to any person described in '
subparagraphs 4(c) and 4(d) of this Protectlve Order until such person has executed and
) : transmltted to Respondent ] counsel or Complamt Counsel, as the case may be, a declaratlon or .
declarations, as apphcable in the form attached hereto as Exhibit “A,” whlch is mcorporated
~ herein by reference Respondent s counsel and Complamt Counsel shal! maintain a file of all such
declarations for the duration of the htxgatlon Confidential D1scovery Matena] shall not be copled
.-or reproduced for use in this Matter except to the extent such copymg or reproducuon is

- . reasonably necessary to the conduct of this Matter, and all such coples or reproductlons shall be R

| subject to the terms of this Protectlve Order If the duphcatron process by whlch copies or

B reproductxons of Conﬁdentlal Dlscovery Matenal are made does not preserve the conﬁdentlahty

T desrgnat:ons that appear on the ongmal documents all such copies or reproductlons shall be

-stamped “CONFD)ENTIAL -FIC Docket No. 9312.”
8. The Parties shall ot be obligated to challenge the pro_pﬁety_of any designation or

12




;treatment of mformatr an as conﬁdermal and the failure to do so promptly sha]l not preclude any -
'_ subsequent objectron to such desrgnatron or treatment or any motion seelcmg permlssron to
-:,'- : dlsclose such matenal to persons not referred toin paragraph 4. ¥ Conﬁdentral Dlscovery
Matenal is produced wrthout the legend attached, such document shall be treated as Conﬁdentral

’ ffrom the time the Producmg Party advrses Complamt Counsel and Respondent 5 counsel in |
o wntmg that such matenal should be so: desrgnated and provrdes all the Parues with an N
: " _ '-appropnately labeled replacement The Pames shall retum promptly or destroy the unmarked .-

documents
"\

- | - 9 If the FTC: (a) receives a dxscovery request that may requrre the disclosure by it of a
o | »Thrrd Party s Conﬁdeuual Drscovery Material; or (b) mtends to or is required to dlSCIOSC
= ‘ voluntanly or mvoluntarily a Third Party s Conﬁdentxal Drseovery Matenal (whether or not such '
| - dlsclosure isin responsetoa drscovery request) the FIC promptly shall notny the Third Party of o
| . erther recerpt of such request or its mtentxon to dxsclose such material. Such notxﬁcatron shall be
| ,‘m wntmg and, if not otherwise done sent for receipt by the Third Party at least five business days '

before productron, and shall mclude a copy of this Protecuve Order and a cover letter that w111

S _ appnse the Third Party of its nghts hereunder

- 10 If any person receives a d1scovery request in another proceedmg that may requ1re the

’: drsclosure ofa Producmg Party s Conﬁdenttal Drscovery Matertal, the subpoena rec1p1ent

- promptly shall notlfy the Producmg Party of recelpt of such request Such notxﬁcahon shall be'in '

-wntmg and, if not otherwrse done sent for recelpt by the Producmg Part at least ﬁve busmess

: days before productron, and shall mclude a copy of thrs Protectwe Order and a cover letter that

13




' bdwﬂl appnse the Producmg Party of its ngbts hereunder The Producmg Party shall be solely
- responsrble for assernng any objection to- the requested productron. Nothmg herem shall be
: construed as requiring the subpoena recrprent or anyone else covered by this Order to challenge or
_‘appeal any such order requu'mg production of Conﬁdenhal Drscovery Matena], or to subject itself
E to any penaltres for noncomphance wrth any such order or to seek any rehef from the

' Admxmstratlve Law Judge or the Comnussron

11 ‘“This Order governs the drsclosure of mformatron durmg the course of dzscovery and does -
not constltute an m camera order as provrded in Sectron 3 .45 of the Commission’s Rules of

b'.Practxce 16 CFR §3.45.

12 Nothmg in t}us Protectrve Order shall be construed to conﬂrct with the prowsrons of
Sectrons 6 10, and 21 of the Federal Trade Commrssron Act, 15U.S.C. 8§ 46 50, 57b-2 or with

Rules 3.22, 3.45 or 4. ll(b)-(e) 16CFR§§322 345and411(b) o

| Any Party or Producmg Party may move at any time for I camera treatment of any '
.. ‘. Conﬁdentral Drscovery Matenal or any portion of the proceedmgs in thxs Matter to the extent
.necessary for proper dlsposrtron of the Matter. An application for in camera treatment must meet ,. '
_ the standards set forth in 16 CI‘ R. § 3 45 and explarned in In re Dura Lube Corp 1999 FIC

| LEXIS 255 (Dec. 23, 1999) and In re Hoechist Marion Roussel, Fnc., 2000 FTC LEX[S 157 -

L (Nov 22, 2000) and 2000 FTC LEX[S 138 (Sept 19 2000) and must be supported by a

! The right of the Adxmmstratrve Law Judge, the Comrmssron, and revrewmg courts to
disclose information afforded in camera treatment or Confidential Discovery Material, to
_ . the extent necessary for proper drsposrtron of the proceedrng, is specrﬁcally reserved

) pursuanttoRnle345 16CFR.§3 :

14




declaration or aﬂidavit bya person qualiﬁed to explam the nature of the documents.

13 At the concluswn of tlns Matter Respondent s counsel shall retum to the Producmg
' Party or destroy, all ongmals and cop1es of documents and all notes memoranda, or other papers
.contammg Conﬁdenttal Dlscovery Material wlnch have not been made part of the pubhc recordin
o thlS Matter Complamt Counsel shall dlspose of all documents in accordance with Rule 412, |

16CFR§412_

- 14.. The provxsrons of this Protectlve Order msofar as they restrict the commumcatlon and use
) of Conﬁdentral stcovery Matenal sha.ll, without written permiission of the Producmg Party or

ﬁnther order of the Admrmstranve Law Judge hearmg thzs Matter contmue to be binding aﬂ:er

~ the conclus1on of tlns Matter

15. This Protectxve Order shall not apply to the dtsclosure by a Producmg Party or its Counsel
' of such Producmg Party s Conﬁdentral Drscovery Matenal fo such Producmg Party s employees,

agents, former employees board members dxrectors andofﬁcers

16 The productxon or dtsclosure of any Dlscovery Material made aﬁer entry of this Protectrve .

o Order whlch a Producmg Party claims was madvertent and should not have been produced or.

o d1$closed because ofa pnvrlege will not automatically be deemed to be a waiver of any pnvﬂege

- 'to which the Producmg Party would have been enutled had the pnvﬂeged -Discovery Matenal not _
: madvertently been produced or drsclosed In the event of; such cla1med madvertent productton or
- dlsclosure the followmg procedures shall be followed
() "’-The Produciné Party may reduest the return of any such 'Discoyety S
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A Matenal wrtmn twenty days of dzscovermg that it was madvertently produced or dlsclosed (or -
'madvertently produced or d1sclosed thhout redactmg the pnvrleged content) A request for the -
- return of any Dlscovery Material shall identify the spemﬁc Discovery Material and the basis for
" assertmg that the specrﬁc Discovery Matenal (or poruons thereof) is subject to the attomey-chent '
| pnvﬂege or the work product doctrme and the date of dxscovery that there had been an

madvertent productlon or dlsclosure - . .

| (b) - Ifa Producmg Party requests the return, pursuant to thls paragraph, of any

B such D1scovery Material from another Party, the Party to whom the request is made shall retum

| ’ mmedxately to the Producmg Party all coples of the Dlscovexy Matcnal within its possessron,

. custody, or control——mcludmg all coples in the possess1on of experts, consultants or others to
whom the stcovexy Matenal was provrded—unless the Party asked to return the Dlscovery
Matenal in good farth reasonably beheves that the Drscovery Matenal is not pnvxleged Such

' good fa1th behef shall be based on exther (') a facial review of the Discovery Material, or (ii) the
inadequacy of any explanattons provxded by the Producmg Party, and shall not be based onan -

N argument that productron or dlsclosure of the Dlscovexy Matenal waived any pnvrlege In the

o . event that only portions of the Dlscovery Matenal contain pnvﬂeged subject matter the

B Producmg Party shall substltute a redacted version of the Dlscovery Matenal at the time of -

malong the request for the return of the requested Dlscovery Materxal

) (c)' Should the Party contestmg the request to return the Dlscovery Material -

. pursuant to tlns paragxaph declme to return the Dlscovexy Matenal, the Producmg Paxty seekmg' o

retum of the stcovery Matenal may thereafter move for an order compelling the return of the B

16 .




Dlscovery Matenal In any such mouon, the Producmg Party shall have the burden of showing

that the stcovery Matenal is pnvxleged and that the productxon was madvertent

RYL Entry of the foregomg Protectwe Order 1s w1thout prejudlce to the nght of the Parties or
e Thlrd Parues to apply for furcher protectxve orders or for modrﬁcatxon of any provisions of this

j Protective Order.

Jowmm Dl
S —_— ' : ’ - D. Michael Chappell .

Administrative Law Judge

Date: October 16, 2003
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
- OFFICE OF ADNHNISTRATIVE LAW JUDGES

In the Mé&ér of
North Texas Specialty Physicians, - - Docket No. 9312
Respondent. L 1 »

DECLARATION CONCERNING PROTECTIVE
' ORDER GOVERNING DISCOVERY MATERIAL

I, [NA_ME], hereby declare and cemfy the follo'wing to Be true:

o 1 [Statement of employment]

" 2. Xhave read the “Protestivé Order Governing Discovery Material” (“Protective Order”)

issued by Administrative Law Judge D. Michael Chappell on October 16, 2003, in connection
with the above-captioned matter, I understand the restrictions on my use of any Confidential
Discovery Material (as this term is used in the Protective Order) in this action and I agree to abide
by the Protective Order. ' ' _ o

3. Iunderstand that the restrictions on my use of such Confidential Discovery Material
“include; e s - R

B a. that I will use such Confidential Discovery Material only for the purposes of
-+ preparing for this proceeding, and hearing(s) and any appeal of this proceeding and
* for no other purpose; : ‘ o .

b. - that T will not disclose such Confidential Discovery Material to anyone, except as
permitted by the Protective Order; and o : . -

c. . that upon the termination of my participation in this proceeding I will promptly
- return all Confidential Discovery Material, and all notes, memoranda, or other
- papers containing Confidential Discovery Material, to Complaint Counsel or
. Respondent’s counsel, as appropriate. A _




I

* Full Name [Typed or Printed]

4. Yunderstand that if I am receiving Confidential Discovery Material as an o

- Expert/Consultant, as ihat term is defined in this Protective Order, the restrictions on my use of
-Confidential Discovery Material also include the duty and obligation: :

a.. to ‘maintain such Confidential Discovery Material in locked room(s).or locked |
. cabinet(s) when such Confidential Discovery Material is not being revicwed;

| b ~ to return such Confidential Discovery Material to Complaint Counsel or
- Respondent’s Outside Counsel, as appropriate, upon the conclusion of my
- assignment or retention; and ' - -

- €. touse such Confidential Discovery Material and the information contained therein
© . solely for the purpose of rendering consulting services to a Party to this Matter,
including praviding testimony in judicial or administrative proceedings arising out
of this Matter. SR ‘ ' o

5. .Tam ﬁllly'avwarg tha‘t,v pursixant to Section 3.42(h) of the Commission’s Rules of Practice,

_ '_ 16 CFR. §3.42(h), my failure to comply with the terms of the Protective Order may constitute
. contempt of the Commission and may subject me to sanctiosis imposed by the Commission.

Date:

~-Signature







GAIL R. WILENSKY, PH.D. ‘Project HOPE
_ 7500 Old Georgetown Road
Suite 600
Bethesda, Maryland 20814
301.656.7401

EMPLOYMENT

PROJECT HOPE
Senior Fellow (January 1993 - Present)
(John M. Olin Senior Fellow, June 1995 - August 2003)

Develops and analyzes policies relating to health care and the economy; serves as a
formal and informal advisor to government and the private sector, and writes and
speaks about health care reform.

PRESIDENT’S TASK FORCE TO IMPROVE HEALTH CARE DELIVERY FOR OUR
NATION’S VETERANS ‘
Co-Chair (June 2001 — May 2003)

Two-year task force created by President Bush to identify ways to improve benefits and
services for veterans and military retirees through better coordination of services
between the VA and DOD, and to improve business practices and identify
opportunities for improved resource use between the VA and DOD.

THE MEDICARE PAYMENT ADVISORY COMMISSION
Chair (October 1997 - 2001) '

Congressionally created commission that advises Congress on issues of payment and
expenditure growth for all parts of Medicare and on non-payment issues such as risk
selection, access to care, quality/ performance measures, graduate medical education and
the relationship of Medicare with the rest of the health care sector.

THE PHYSICIAN PAYMENT REVIEW COMMISSION
Chair (May 1995 - September 1997)

Congressionally created commission that advised Congress on physician payments and
expenditure growth, capitation payments, quality and performance measures for
Medicare and on access issues for both Medicare and Medicaid.



THE WHITE HOUSE
Deputy Assistant to the President for Policy Development (1992 - 1993)

Advised and briefed the President, the Vice President, and other senior administration
officials on issues related to health care and welfare reform. Led working group of
senior officials in developing legislation to implement President Bush’s Comprehensive
Health Reform Program.

‘U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
Administrator, Health Care Financing Administration (1990 - 1992)

Directed the Medicare and Medicaid programs, with an annual budget of $200 billion
and a staff of 4,200. Advised the Secretary and the Administration on issues related to
health policy and health care financing.

PROJECT HOPE
Vice President, Health Affairs (1983 - 1989)

Developed the Center for Health Affairs and served as the admirﬁstrative head for the
domestic policy division of Project HOPE.

» NATIONAL CENTER FOR HEALTH SERVICES RESEARCH, DHHS
Health Service Fellow and Senior Research Manager (1975 - 1983)

Co-director of the National Medical Care Expenditure Survey and head of the analytic
team of NMCES, a longitudinal survey of 40,000 individuals focusing on their health
care use, expenditures and health insurance status with follow-on surveys of their -
employers, insurance companies, physicians and hospitals.

UNIVERSITY OF MICHIGAN
Visiting Assistant Professor and Associate Research Scientist (1973 - 1975)

Joint research and teaching appointment in the Department of Economics and the
Institute of Public Policy Studies. Research Appointment at the Survey Research
Center. Teaching responsibilities included public finance and public sector decision-

making.

URBAN INSTITUTE
Senior Research Associate (1971 - 1973)

Research focus on micro-simulation modeling of health care expenditures and the
relationship between income and education.



MARYLAND COUNCIL OF ECONOMIC ADVISERS
Executive Director (1969 - 1971)

Responsible for advising the Governor on revenue and expenditure estimates for
various programs; co-directed a Maryland tax study.

- PRESIDENT’S COMMISSION ON INCOME MAINTENANCE PROGRAMS
- Staff Economist (1968 — 1969)

Responsible for setting up the micro-simulation model used to estimate the effects of
various welfare reform proposals and writing portions of the Commission report.

EDUCATION

UNIVERSITY OF MICHIGAN

B.A, 1964 Psychology (with honors and distinction)
MA,, 1965 Economics
Ph.D., 1968 Economics

 PERSONAL

Born: June 14, 1943 Detroit, Michigan

Married: Robert J. Wilensky, M.D., Ph.D. August 4, 1963

Children: Peter B. Wilensky May 19, 1969 (DOB)
Sara E. Wilensky | May5, 1971 (DOB)

Grandchildren: Jadyn A. Wilensky Sept. 23, 1998 (DOB)
Jara A. Wilensky June 19,2002 (DOB)

_ (Born to Peter B. and Shawn Davis Wilensky)
HONORS

Honorary Degree, The University of the Sciences in Philadelphia (2002)
Honorary Degree, Rush University (June 1997)
Honorary Degree, Hahnemann University (June 1993)
‘Marshall J. Seidman Lecturer, Harvard Medical School (April 2003)
John D. Thompson Distinguished Visiting Fellow, Yale Health Management Program
(February 2003)
- TeKolste Scholar, Indiana Hospital and Health Association (1997)
‘Member, Institute of Medicine, National Academy of Sciences (1989 - Present)
Who’s Who in America (1989 - Present) -
Who’s Who of American Women (1989 - Present)
Flinn Foundation Distinguished Scholar in Health Policy and Management (1986)



AWARDS

Darrel ]. Mase Distinguished Leadership Award, University of Florida (2000)

The Latiolais Honor Medal, The American Managed Care Pharmacy Association (1996)
Dean Conley Award, American College of Healthcare Executives (1989)

Alumna in Residence Award, University of Michigan (1989) '

COMMITTEE AND ORGANIZATION PARTICIPATION

Member, Board of Trustees, University of the Sciences in Philadelphia (2004 - )

Board Member, National Campaign To Prevent Teen Pregnancy (2004 - )

Director, American Heart Association (2002 -)

Trustee, United Mineworkers of America, Combined Benefits Fund, D. C. (1993 -)

Director, Vice Chair and Chair, AcademyHealth, Washington, DC (1999 -)

~ Chair, Medicare Payment Advisory Commission (1997 - 2001)

Chair, Physician Payment Review Commission (1995 - 1997)

Commissioner, Physician Payment Review Commission (1989 — 1990)

Member, Advisory Committee on Health, General Accounting Office, U. S.
Congress (1989, 1993 - 1995)

Selected Committees of the Institute of Medicine, National Academy of Sciences, and
the National Research Council

PUBLICATIONS

' “Howto Curb Spending on Drugs” op-ed in The Washington Post, Page B07, February 15,
2004.

“Thinking Outside The Box: A Conversation with John Breaux” in Health Affairs, Web
Exclusive, W3-124 to W3-125, March 5, 2003. ,

“The Implications of Regional Variations in Medicare - What Does It Mean for Medicare?” in
the Annals of Internal Medicine, Volume 138, Number 4, February 18, 2003.

“Medicare Reform — Now Is The Time” in The New England Journal of Medicine, Volume
345, Number 6, August 9, 2001.

- “Paying for Graduate Medical Education: 'The Debate Goes On” in Health Affairs, Volume
20, Number 2, March/ April 2001.

“What’s Behind the Public’s Backlash?” in the Journal of Health Politics; Policy and I aw, Duke
University Press, October 1999 issue, Volume 24. -

- “Medicare: What’s Right? What’s Wrong? What's Next?” in Health Affairs, Volume 18,
Number 1, January/February 1999.



“Incremental Reform: The Health Insurance Portability and Accountability Act of 1996” in
The Future U, S. Health Care System: Who Will Care for the Poor and Uninsured, Stuart
Altman et al (ed.), Chicago, II: Health Administration Press, 1998.

“Who Will Pay for Graduate Medical Education,” New England of Medicine, July 2, 1998.

“Medicare Managed Care: Why is it Coming” in Gastroenterology Clinics of North America,
Vol. 26, No. 4, December 1997. '

“Reducing Provider Payments vs. Restructuring Medicare” Stuart Altman et al (ed), Princeton,
NJ: Robert Wood Johnson Foundation, July 1997. '

“Promoting Quality: A Public Policy View” in Health Affairs, Volume 16, Number 3,
May/June 1997.

“Remaining Competitive in an Era of Managed Care,” Imaging Economics, Vol. 10, No. 2,
March-April 1997. |

“Alleviating the Physician Glut: What’s the Government’s Role?” in Journal of the American
* Medical Association, Vol. 272, No. 1, January 1, 1997. :

“Medicare Managed Care: The Next Big Wave” in The Intemist, Volume XXXVII, No. 7,
July-August 1996. : '

“Bite-Sized Chunks of Health Care Reform,” in The Problem That Won’t Go Away, Henry
Aaron (ed.), Brookings Institution, Washington, D. C,, 1996.

“Offer Seniors Greater Choice of Health Plans” in The Miami Herald, July 1996.

“The Score on Medicare Reform — Minus the Hype and Hyperbole” in The New England
Journal of Medicine, Volume 333, No. 26, December 28, 1995.

“Systems of Accountability: The American Approach” in the Journal of the Royal Society of
Medicine, Vol. 288, No. 26, 1995. _

“Some 'Ihdughts on Choice & Satisfaction” in Health Affairs, Vol. 14, No. 2, Summer 1995.
- “Choosing Medicare’s Future” in The Internist, Volume XXXVI, No. 7, July-August 1995.

“Incremental Health System Reform: Where Medicare Fits In” in Health Affairs, Vol. 14, No.
1, Spring 1995.

“Health Care Reform: Is 1994 the Year?” in Journal of Urban and Contemporary Law,
Volume 43:13, Summer 1994. _

“Health Reform: What Will It Take To Pas:'z?” in Health Affairs, Vol. 13, No. 1, Spring 1994.

-5.



“Clinton’s Tooth Fairy Financing” in the Joumnal of American Health Policy, Vol. 3, No. 6,
Nov-Dec 1993.

“Health Care: Grab Half the Loaf” in USA Today, August 31, 1993.

“President Bush’s Vision for a Healthy America: a Record and a Plan” in Journal of American
~ Health Policy, 1992, Vol. 2, No. 5.

“Building on our Strengths Through Market-Based Reform” in The Internist, 1992, Vol. 33,
No. 8.

- “Federal and State Initiatives in Health Care Reform: the Administration’s View” in Decisions
in Imaging Economics, 1992, Vol. 5, No. 4.

“The Health Care Quality Improvement Initiative: A New Approach to Quality Assurance in

Medicare” (with S. F. Jencks) in the Journal of the American Medical Assoc1at10n, 1992, Vol.
268, No. 7.

“Financing Care for Patients with AIDS” in Journal of the American Medical Association,
1991, Vol. 266, No. 24.

“Coordinated Care and Public Programs” (with L. Rossiter) in Health Affairs, Winter 1991,
Vol. 19, No. 4.

“Medicare’s PROs Change Their Focus, Broaden Their Mission” in Journal of the American
Medical Association, 1991, Vol. 266, No. 20.

“Physician Payment Reform” in Joumnal of the American Medical Association, 1991, Vol. 266,
No. 19.

“Treat the Causes, Not the Symptoms, of the Health Care Cost Problem” in Journal of
American Health Policy, September/October 1991.

“Medicare Moves Toward Bundled Payments” in Academic Medicine, 1991, Vol. 66, No. 8.

“Medicare Experiments with ‘Bundled’ Fees for Coronary Artery Bypass Surgery” in loufnal of
the American Medical Association, 1991, Vol. 266, No. 2. ,

“A Capital Plan” in Health Systems Review, May/ June 1991.

“Looking at the Future of the Medicaid Program: A Federal/State Overview”, 1991 Richard
and Hinda Rosenthal Lecture, Institute of Medicine. Published by the National Academy of
Science Press, 1992.

“Recent Medicaid Expansions” in Journal of the American Medical Association, 1991, Vol. 265,
No. 19.







