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North Texas Specialty Physicians,

In the Matter of

a corporation.

Respondent's Consolidated Response to Complaint Counsel's Motions in Limine

INTRODUCTION

Complaint Counsel has challenged bits and pieces of the reports of each of Respondent's

three experts. Complait Counsel has brought forward no expert evidence, however, to support

its arguments that these selected parts of the expert reports should not be heard along with the

full testimony of these experts at trial. In many intances, Complaint Counsel is complaining

because Respondent's experts have pointed out the deficiencies or admissions in Complaint

Counsel's and Complaint Counsel's expert's own proof. None of Complaint Counsel's challenges

rie to the level of a proper Daubert challenge. All Complaint Counsel succeeds in doing in its

motions is to implicitly establish and underline Complaint Counsel's own failures to sustain its

burden of proof under the rule,of,reason'tye analysis mandated by the Supreme Court's

California Dental decision.



TH LEGAL STANARS

The initial burden is on the party opposing expert testimony to suffciently call the

expert s opinion into question.l This is usually accomplished by offering conflicting literature or

expert testimony.2 A challenge to a test's methodology is improper when there is no expert

opinion in the record to show the methodology is wrong.3 Here, Complaint Counsel fails to bring

forward any expert testimony challenging what Respondent's experts have done.

Daubert challenges are also disfavored in settigs similar to this case. Complaint Counsel

points out that Federal Rule of Evidence 702 and Daubert itself are not controlling in this

administrative proceeding.4 And even courts bound by the Federal Rules of Evidence have held

that Daubert is less important in cases where the judge sits as the trer of fact.s Given this

authority and the paucity of grounds for Complaint Counsel's motions (as explained more fully

below), there seems to be little reason for the Administrative Law Judge to spend time on a

preliminary challenge like this in lieu of hearing the experts ' opinions in the fuller context of their

and others ' tral testimony.

A proper Daubert challenge would also have to focus on the priciples and methodology

Rodriguz v. Ridll Sports, Inc., 242 FJd 567, 581 (5th Cir. 2001).

Tanner v. Westbrook 174 F.3d 542, 546 (5th Cir. 1999).

3 See, e. , Kannankeri v. Terminix Int , Inc. 128 FJd 802, 808 (3d Cir. 1997) (argument that
improper test was run failed when there was no expert opinion that the test was an inappropriate
method) .

See Complaint Counsel's Memorandum in Support of Motion In Limine to Preclude Report and
Testiony of Edward F.X. Hughes, p. 2.

5 Gibbs v. Gibbs, 210 F.3d 491, 500 (5th Cir. 2000).



of an expert opinion, not its conclusions.6 An opposing party does not properly attack an expert

by rehashing arguments related to the central factual disputes of the case.7 An expert is also not

required to establish the validity of disputed facts in order to have a proper factual basis for his

opinion.

While the proponent of the expert has to show admissibility, this burden is low. The

party must only show that the testimony wil "assist the trier of fact," not that it will satisfy the

burden on the ultiate issue at trial.9 Experts should be excluded only if their testimony is so

fundamentally unsupported that it cannot possibly help the factfder.

The proper scope of a Daubert challenge is very limited. The question is one of

admissibilty only - arguments going to the weight of expert testimony are not proper.ll As the

Daubert opinion itself reminds us, the traditional and appropriate means of attacking admissible

evidence are cross, examination, presentation of contrary evidence, and careful instruction on

burden of proof. 12 The ability to test evidence in these ways makes exclusion of expert testimony

unnecessary in most circumstances. An expert is not required to know the answers to all

6 Daubert v. Merrell Dow Pharm.
, Inc. 509 U.S. 579, 595 (1993).

7 Int
l Adhsive Coating Co. v. Bolton Emerson Int , Inc., 851 F.2d 540 545 (1st Cir. 1988).

Id.

9 Ambrosini v. Labarraque, 
101 F.3d 129, 135 (D.C. Cir. 1996).

10 
Hurst v. United States, 882 F.2d 306 , 311 (8th Cir. 1989)

11 See Hartley v. Dillard' s, Inc. 310 FJd 1054, 1061 (8th Cir. 2002); Cummings v. Standrd Regiter
Co. , 265 FJd 56, 65 (1st Cir. 2001).

12 
Daubert, 509 U.S. at 595.



questions presented in a case - not even fundamental questions.13 Exclusion is not required even

when the expert s opinion is tentative or speculative.

Most arguments disguised as Daubert challenges actually attack the weight of the expert

testiony, not its admissibility. For example, challenges to the factual bases or underpinnings of

an expert opinon usually go only to weight and credibility of the evidence, not admissibility. 

Further, the test for admissibilty is not whether the expert might have done a better job.

Pointing out the limits of an expert s research or things the expert failed to do usually goes only to

the weight of the evidence.17 Using these principles, courts have found no basis for exclusion

when experts were challenged for failing to take into account certain data, 18 choosing an

incorrect base point, 19 compiling a faulty database,20 and failing to control factors and omitting

variables.

RESPONDENT' S EXPERT WITNSSES

In order to understand the context of the expert opinions being expressed by

13 
Jahn v. Equine Servs. , PSC, 233 F.3d 382, 390 (6th Cir. 2000).

14 Int l Adhsive Coating Co. , 851 F.2d at 545.

15 
Hartley, 310 F.3d at 1061; Hurst, 882 F.2d at311; Int l Adhsive Coating Co., 851 F.2d at 545.

16 Kannankeril 128 F.3d at 809.

17 Ambrosini 101 FJd at 140.

18 
Cummings, 265 F.3d at 65.

Id.

20 Tyler v. Union Oil Co. 304 F.3d 379, 392,93 (5th Cir. 2002).

Id.



Respondent's experts, it is important to know what their experience and qualifications are.

Dr. Gail Wilensky has a Ph.D. in economics from the University of Michigan and is one of

the foremost authorities concernig healthcare policy in the countr. She has served as the

Administrator of the Healthcare Financing Administration from 1990 to 1992, a Deputy

Assistant of Policy Development to President Bush from 1992 to 1993, the Chair of the Physician

Payment Review Commission from 1995 to 1997, the Chair of the Medicare Payment Advisory

Commission from 1997 to 2001 , and very recently as the Co' Chair of the President's Task Force

to Improve Healthcare Delivery for Our Nation s Veterans. She has wrtten extensively in the

area of health care, as shown by her attached currulum vita. As wil be seen, Dr. Wilensky is

being called by Respondent to show how NTSP and its business model have procompetitive

attributes in the context of US. healthcare policy. Dr. Wilensky, like Respondent's other two

experts, establishes the plausibility of procompetitive justifcations for NTSP' s position in this

case, and thereby eliminates under the California Dental decision any applicability of the per se or

other abbreviated review on which Complaint Counsel solely bases its case.23 Furthermore, the

procompetitive attributes of NTSP and its business model, even if Complaint Counsel had tried

or been able to carr its burden of proof under a rule of reason analysis, would establish that 

balance NTSP' s conduct is not an antitrust violation.

Dr. Edward Hughes holds a medical degree from Harvard Medical School and a Master

22 A copy of Gail R Wilensky, Ph.D.'s currulum vita is attached as Exhibit B.

23 Cal. Dental Ass n v. FTC, 526 U.S. 756, 771 and 778 (1999) (statig that if the chalenged
conduct "might plausibly be thought to have a net procompetitive effect, or possibly no effect at all on
competition," the truncated rule-of,reason analysis does not apply).



of Public Health degree from Columbia University of Public Health. For many years he has been

a Professor of Management and Strategy and of Health Industr Management at the Kellogg

School of Management at Northwestern University, as well as being a Professor of Preventive

Medicine at Northwestern University Medical School. He is nationally recognized in matters

concerning health industry management and the development and functioning of managed care

in the U.S. For almost 30 years he has taught courses concerning managerial leadership in the

healthcare industry. His extensive wrtings and experience are included in his attached

currulum vita. Dr. Hughes is being called by Respondent priariy to discuss the

procompetitive aspects ofNTSP and its business model in the context of Dr. Hughes ' experience

with organiational models and teams in the healthcare industr.

Dr. Robert Maness holds a Ph.D. in economics from Texas A&M University and has

specialized in the fields of antitrust industral organization and health economics. He was a staff

economist for the Federal Trade Commission from 1995 to 1996, where he worked on healthcare

antitrust issues. From 1996 to the present he has been with LECG, Inc. , working on healthcare,

related and other matters.2S Dr. Maness has 
carred the tyical load of an antitrust economist in

this tye of case. Drs. Wilensky and Hughes have relied on Dr. Maness s detailed analysis of

NTSP in drawig their supplemental opinions.

RESPONDENT' S EXPERTS' REPORTS

24 A copy of Edward F. X. Hughes, MD, M. H.'s currulum vitae is attached as Exhibit C.

25 A copy of Robert S. Maness, Ph.D.'s currulum vita is attached as Exhibit D.



26 Deposition of Robert S. Maness, Ph.D. at p. 146, attached as Exhibit E.

27 A copy of Robert S. Maness, Ph. s expert report is attached as Exhibit F.

28 Exhibit F at pp. 2,

Id. at pp. 9,14.

Id. at pp. 3, 5.

31 Id. at 22.

32 Id. at pp. 26, 30.



Dr. Wilensky provides a report37 which is supplemental to the report of Dr. Maness. Her

report contains the following major points:

33 Id. at pp. 3, 19,20.

34 Id. 
at p. 4.

3S 
Id. at pp. 4, 38,39.

Id. at p. 43.

37 A copy of Gail R Wilensky, Ph.D.'s expert report is attached as Exhibit G.

38 Exhibit G at pp. 6,

39 !d. at pp. 11, 12.



Dr. Hughes also provides a report42 supplemental to that of Dr. Maness. Dr. Hughes

makes the following major points:

40 Id. at pp. 12,

41 
Id. at p. 16.

42 A copy of Edward F. X. Hughes, MD, M. H.'s expert report is attached as Exhibit H.

43 Exhibit H at pp. 4, 9,10.

44 Id.

4S 
Id. at pp. 16, 18.



COMPLAINT COUNSEL' ARGUMTS

SPILLOVER ANALYSIS

The principal point which is made by Complaint Counsel in regard to the expert opinions

of Drs. Maness, Wilensky and Hughes is a criticism of a study comparing the medical, pharmacy,

and total costs per member per month ("PMPM") for NTSP's patients under the PacifiCare

capitation contract and under the CIGNA fee,for,service contract. That study showed that

under the two payment methodologies the costs were quite similar and that spilover of medical

management improvements was occurring from NTSP physicians ' treatment of capitation

patients to their treatment of fee,for,service patients. In short, the data validated NTSP'

business model in creating a network for capitation risk contracts and then continuing to be

involved with payors who want to use the network for fee,for,service contracts. Because the

PM PM costs of treatment under the two tyes of contracts were so similar, the gains NTSP has

made through medical management techniques for its risk contract clearly have had a similar

effect oflowering costs on NTSP' s fee for'servce work under the CIGNA contract.

Complaint Counsel attacks this very significant study, asserting that the study could be

done "better."47 That argument has two defects. First, whether a study can be done "better" is

not the standard for whether or not the study will be admitted and considered by the fact finder.

II (T)he test for admitting his expert testimony is not a question of whether hi methods were

46 
Id. atpp. 17, 18.

47 See 
Memorandum in Support of Motion in Limine to Preclude Certain Opinion Testiony of

Gail R. Wilensky, p. 8.



perfect or whether a possibility exists that the 'expert might have done a better job.",48 Second,

Complaint Counsel brings forth no expert testimony that the study is invalid and should not be

admitted under the Daubert standard (even if the Daubert standard were applicable in this tye

of proceeding).49 Without any supporting expert evidence, Complaint Counsel's motions are

merely comments by lawyers. It is telling that Complaint Counsel and Complaint Counsel'

expert never try to bring forward any different statistical comparisons of the PacifiCare and Cigna

populations, even though Complaint Counsel says it should be done.

48 Eclipse Elec. v. 
Chubb Corp., 176 F. Supp. 2d 406, 412 (E.D. Pa. 2001) (quoting Odd v. Ford

Mowr Co., 234 FJd 136, 156 (3d Cir. 2000)).

49 See, e.g. , Kannakeril 128 F.3d at 808 (argument that test was unreliable rejected because no
supporting expert opinion) .

50 See 
Declaration of Robert S. Maness in Response to Complaint Counsel's Motion in Limine 

Preclude Certain Testimony at p. 4 and 6, attached as Exhibit I.

51 Exhibit I at pp. 3-

52 Exhibit I at pp. 4,



Complaint Counsel's own expert, Professor Frech, has already admitted that his opinion,

as well as that of the literature, is that there is spilover from managed care to other forms

healthcare. S3 In fact, Professor Frech stated that he expected there would be spilover from

NTSP physicians participating in the risk contract to NTSP physicians who did not participate as

well as spilover to medical practice inthe entire geographic area.S4 Professor Frech's admission

also corroborates the repeated testimony in the record by doctors that the medical management

lessons they have learned under NTSP risk contracts are applied in their treatment of non,risk

patients. ss Indeed, physicians have testified that they often do not even know what tye of

insurance a patient has when the patient is being treated. Complaint Counsel's attack not only

is without substance, but also contradicts Complaint Counsel's own expert.

Complaint Counsel also has a related criticism of Respondent's experts. Complaint

Counsel questions why Respondent has not done a study comparing NTSP's costs for patients

under the PacifiC are and CIGNA contracts to patients treated under other payors ' contracts.

Complaint Counsel is well aware of the fallacy of its argument. Although Respondent issued

subpoenas to the other payors seeking access to the payors ' databases so that such studies could

be done, the payors successfully resisted producing such databases. Although Respondent had

suffcient data in its own possession concernng the PacifiCare and CIGNA patient populations

53 Deposition of Professor H.E. Frech II at pp. 104, 105, 110, 240,241, attached as Exhibit J.

Id. at p. 240,241.

55 Deposition ofIra Hollander, MD, at pp. 164,165; Deposition of Mark Presley, MD, at pp. 135,
136; Deposition of Harr Rosenthal, Jr., MD, at pp. 45,46; attached as Exhibits K, L, and M.

S6 Exhibit K at p. 164; Exhibit L at p. 135; Exhibit M at p. 46.



to run a spilover comparison for those populations, NTSP has never had access to suffcient data

for the patient populations for other payors. Respondent has done what it can with the available

data and has conclusively shown that spilover has occurred, corroborating the testimony of

physicians that such spilover of treatment techniques in fact occurs. Complaint Counsel'

criticism as to wanting even more data seems misplaced, especially in light of Complaint

Counsel's expert's own admission that spilover does occur. Complaint Counsel's criticism is not

a suffcient foundation for a Daubert challenge.

RELEVANT MARKT

Complaint Counsel also challenges why Dr. Maness did not do detailed price analyses in

his study of a relevant market. Complaint Counsel's challenge is surpriing, to say the least, in

that the burden to prove a relevant market is on Complaint Counsel, and Complaint Counsel

chose not to prove a relevant market.s7 As pointed out in Respondent's pending Motion for

Summary Decision, that is one reason why Complaint Counsel's complaint should be dismissed.

Although Respondent has no burden of proof to delineate a relevant market, Respondent

has done more than enough to show that any relevant market would have to include Dallas and

other counties, in addition to Tarrant County.

.. 

Dallas County is only 15 miles from downtown Fort Worth.

57 Some courts have held that construction of the relevant market must be based on expert
testimony. E.g. , Baily v. Allgas, Inc. 284 F.3d 1237, 1246 (11th Cir. 2002).

58 Exhibit F at p. 11.



Complaint Counsel's own expert acknowledges as

much. In addition, some payors use the same payment rates for Dallas and Tarrant Counties.

The 1992 Merger Guidelines use a "small but significant and non, transitory" price

increase hypothetical as a conceptual construct to draw on "all relevant evidence" to predict

what "likely" would occur, so that a relevant market and the participants in a relevant market

can be determined. Complaint Counsel takes the extraordinary position that a respondent's

expert has to perform price or "quantitative" analyses to rebut an allegation as to relevant market.

Complaint Counsel, of course, cites no authority for thi proposition.

In this case, Respondent did not have access to price data to do an empirical market study

like the one Complaint Counsel argues should have been done. Instead, Complaint Counsel

made no effort to prove a relevant market, and Respondent used structural factors to show that

Complaint Counsel would never be able to prove that Tarrant County, much less the City of Fort

Worth, constituted a valid relevant market. As Dr. Maness discusses in his attached declaration

the methodology he used in his analysis of relevant market is consistent with the approach he

used while an economist in the Bureau of Economics. Interestingly enough, Complaint Counsel's

own expert admits the validity of many of the factors Dr. Maness used to show that a local city or

Id. at p. 13.

60 Exhibit J at pp. 130-31.

61 Deposition of David Roberts, p. 60, attached as Exhibit N; Exhibit J at p. 166.

62 Exhibit J at pp. 130- 132.



county market was not sustainable. 3 Complaint Counsel's challenge to Dr. Maness s work on

relevant market is groundless and only highlights Complaint Counsel's own failure to

demonstrate a relevant market.

DR. WILENSKY S OPINONS

Complaint Counsel's criticism of Dr. Wilensky s report is more like a citation,less lawyer

final argument than a Daubert challenge.

To the degree Complaint Counsel carries forward its criticism that the PacifCare/

CIGNA spilover analysis could be done "better, " Respondent incorporates the discussion already

made above.

Complaint Counsel makes an argument that Dr. Wilensky should not be able to comment

on the fact that NTSP has taken steps to improve spilover by requiring all the doctors on NTSP'

non,risk panel to be available for risk contracts.

Complaint Counsel cites no authority, nor really any

cogent reason, why Dr. Wilensky cannot testify on the positive implications of an improvement

in NTSP' s business model. Given Professor Frech' s admission that spilover tends to increase the

more contiuity in physicians there is between the rik physician panel and the non, risk

physician panel 6s Dr. Wilensky s testimony on this point seems incapable of being contradicted.

Complaint Counsel also criticizes Dr. Wilensky for not replicating Dr. Maness s and

63 Id. 
pp. 130,132.

64 Exhibit G at pp. 5, 14, 15.

65 Exhibit J at p. 241.



others ' intensive reviews ofNTSP' s operations.66 Complaint Counsel, of course, cites no

authority that every expert in a case has to perform his or her own review of data and facts

independent from all other experts. Such a rule would be not only hugely expensive, but would

render impossible the coordination of experts from different disciplines (e.

g., 

economics and

accounting) who need to rely on each other s works in making conclusions within their own fields

of expertise.67 Legal precedent, in fact, rejects such a rule.

Dr. Wilensky s opinions go well beyond the data and proof as to NTSP's performance

shown by Dr. Maness and NTSP, much of which has been admitted as conceptually valid by

Complaint Counsel's expert.

Complaint Counsel's attack on Dr. Wilensky' s opinions as "speculation" is greatly out of

place. There are few persons more expert than Dr. Wilensky concerning healthcare trends and

policy in the United States and what changes are needed so that increases in healthcare spending

66 
Memorandum in Support of Motion in Limine to Preclude Report and Testiony of Gail R

Wilensky at pp. 7,

67 Part of Complaint Counsel's motivation in this case seems to be to want to raise the bar for
NTSP' s evidentiary showings, despite the fact that Complait 'Counsel not only fails to meet the standard
it posits, but also fails to make any showing comparable to the depth and quality of the showings made by
Respondent.

68 Gussack Realty 
Co. v. Xerox Corp. 224 F.3d 85, 94,95 (2d Cir. 2000)

69 Exhibit G at p. 16.



abate. Dr. Wilensky has spent more than a decade in charge of many of the governmental bodies

expressly charged with determining how to avoid healthcare spending increases. She has been

repeatedly called to testify before Congress on these same issues.70 Her explanation of the

procompetitive aspects ofNTSP' s business model in the context of the structure of the

healthcare industr is entitled to great weight. Complaint Counsel's attempt to restrct Dr.

Wilensky to statements about NTSP' s (uncontroverted) performance data is merely an attempt

to avoid having Complaint Counsel' s theory judged in the light of the lessons applicable to the

healthcare industr in general.

DR. HUGHES' S OPINONS

Dr. Hughes, like Dr. Wilensky, is providing a report which is supplemental to that of Dr.

Maness. Dr. Hughes has had personal experience and involvement in observing NTSP' s medical

management operations, and hence is able to draw on that background in commenting on how

NTSP compares to the many other organiations Dr. Hughes has encountered in his long career.

Dr. Hughes also relies on the detailed analysis which Dr. Maness did ofNTSP' s operations.

Dr. Hughes has spent a substantial portion of his career consulting with healthcare

organizations on how to create teamwork through leadership. Dr. Hughes has been able to

observe how effective teamwork among doctors improves the quality and effciency of medical

practice. He has personally investigated the functioning of NTSP in that context through site

viits and conferences with NTSP' s physician leadership at the board, divisional, and medical

management levels. He has further interacted through on,site visits and conferences with the

Id. at p. 2; Exhibit B.



staff of NTSP when conducting hi analysis.

Dr. Hughes is critical of Complaint Counsel's use of unit cost as virtually the only

criterion of market impact in this case, because that is an ineffective measure. The cost paid by

payors is a composite of provider cost, facility cost, pharmacy cost, and other costs. Physicians, as

one tye of provider, charge based on the number and tyes of services provided (what is

sometimes referred to as "utilization ), multiplied by the unit cost for each of the services. Dr.

Hughes explains that implementing more effcient and cost,effective utiization is a result of

effective physician teamwork and can be much more important than unit cost in reducing the

charges paid by a payor. He wil also be able to explain that physicians act as decision,makers for

patients ' stays in hospitals and other facilities and for patients ' use of pharmaceutical drugs.

Physicians, through more effective teamwork, can achieve dramatic improvement in facility and

pharmacy costs, and those effciencies can be much more important than physician unit cost.

Dr. Hughes will also be able to explain why effective teamwork is very vulnerable to

changes in membership in the physician team. More than a decade of teaching managed care

organizational leadership gives hi the perspective to explain why Complaint Counsel's attempt

to force NTSP to move outside NTSP's business model of making available the same network for

non,rik contracts as is being used for rik contracts is counterproductive and bad public policy. 

Complaint Counsel challenges Dr. Hughes because Dr. Hughes relies on the testimony

71 The National Bureau of Economic Research and others have published studies showig the
value of teamwork processes' what economists call "organizational capital. See, e. Lev, Baruch and
Radhakrhnan, "The Measurement of Fir,Specific Organation Capital," NBER Working Paper
#9581, March 2003; Chowdhry and Garmaise, "Organational Capital and Intraf Communication,
March 2003 Working Paper, The Anderson School at UCLA; Atkeson and Kehoe, "Measuring
Organizational Capital " Federal Reserve of Minneapolis, Research Department Staf Report 291,
September 2002 , p. 1.



and analysis done by Dr. Maness and others as to the spilover ofNTSP' s medical management

gains on the risk contracts to non,risk treatment. This challenge is misplaced because Dr.

Hughes is allowed to rely on other experts ' and witnesses ' work and testimony. 

Dr. Hughes s primary task is not to replicate what Dr. Maness and others have done in

demonstrating that NTSP performs better than most other comparable organizations and

physicians and that spilover exists between NTSP's treatment of capitation patients and fee,for,

service patients.
73 Instead, 

hi primary tasks are to address the implications of those results in his

criticism of Complaint Counsel's reliance on unit cost as the appropriate measure and Complaint

Counsel's disregard of the positive implications NTSP' s network business model for achieving

improvements in overall cost. As demonstrated above, Complaint Counsel's criticism of the

spilover analysis is incorrect; Complaint Counsel does not even tr to bring forward expert

evidence in its motions to contradict the data showing the spilover ofNTSP' s superior

performance. Complaint Counsel also does not challenge Dr. Hughes s points that overall cost is

the appropriate way to measure physician performance and that physician performance in

controlling overall cost is enhanced by maintaining the continuity of the physicians engaged in

risk and non rik contracts.

Complaint Counsel has a second criticism of Dr. Hughes - that Dr. Hughes has not

addressed Complaint Counsel's contention that NTSP must participate in every payor offer

72 See FED. R. EVID. 703 (facts or data relied upon by expert may be those "made known" to
expert); Gussack Realty Co. v. Xerox Corp. 224 F.3d 85, 94,95 (2d Cir. 2000) (expert need not conduct
own tests).

73 See Id.



unless Respondent proves that there are "signficant effciencies in NTSP's non,risk,sharing

business. "74 Complaint Counsel's criticism is multi, flawed.

Many of these

points are conceded by Complaint Counsel's expert. 

Secondly, Complaint Counsel's contention is wrong as a matter of law in at least two

regards. NTSP, like any entity, has the right to refuse to deal under the Colgate doctre.77 That

point has been recently emphasized in a similar context for an association in the Viazi decision. 78

That right to refuse does not depend on the refusal being based on expensive and complicated

economic studies by highly, paid experts. In addition, under the non, abbreviated analysis

mandated by California Dental Complaint Counsel has failed to carr its burden of showing an

adverse impact in a relevant market in light of the clear points made by Dr. Hughes and others

that there are plausible pro,competitive effects from NTSP's network business model.

Thrdly, and the point most directly in point with Complaint Counsel's Daubert motion,

74 See 
Memorandum in Support of Motion in Limin to Preclude Report and Testimony of Edward

F. X. Hughes, atp. 14, 15.

75 Exhibit F at pp. 42,44.

76 Exhibit J at pp. 105, 115, 240,241.

77 See 
United States v. Colgate Co., 250 U.S. 300, 307 (1919).

78 See Viazi v. Am. Ass n of Ortdontits, 314 F.3d 758, 765 (5th Cir. 2002).



the admissibility of Dr. Hughes s opinions do not depend on his also addressing other positions

Complaint Counsel would like to argue about, especially when Complaint Counsel's positions are

both factually and legally flawed.

CONCLUSION

Every challenge to NTSP' s experts goes to the weight of the testimony, not its

admissibility. Complaint Counsel has done nothing except challenge portions of these experts

reports, and it has based these challenges not on expert evidence; but on rehashed arguments

concerning the issues in dispute in this case. Because none of Complaint Counsel's arguments

presents a proper Daubert challenge, NTSP requests that Complaint Counsel's Motions In Limine

to preclude expert testimony be denied in whole. NTSP also requests all other and further relief

to which it may be justly entitled.



Respectfully submitted,

gOry s. ffan
Wiliam M. Katz, Jr.
Gregory D. Binns

Thompson & Knight L.L.P.
1700 Pacifc Avenue, Suite 3300
Dallas TX 75201,4693
214.969. 1700
214.969. 1751 ' Fax
gregory.huffan(gtklaw.com
william.katz(gtklaw.com
gregory.binns(gtklaw.com

Attorneys for North Texas Specialty
Physicians
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Protective Order Governing Discovery Material are pages 7, 8, 9,
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. Order Governing Discovery Material
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Counsel for Respondent
Gregory S. C. Huffan
Thompson & Knght L.L.P.
1700 Pacific Ave.
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214.969.1700
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:"j , ,

UN STATES OF AMCA
FEDERA TRE COMMSION

OFFICE OF ADM!tRTI LAW JUGES .

In the Matter of

DocketNo. 9312
Nort Tex Specalty Physician

, Respondent. '

PROTECI ORDER
GOVERNG DISCOVEY MATERI

. . . - , -

, For the purpose of protectg the inter s of the pares and thd pares in the above

Captioned matter agait improper use and disclosure of confdential inormation submitted or

produced in connecoI1 with ths matter: '

IT IS HEY ORDER THT ibs Protecve order verng Confdential Material

Protectve Order") sha govern the hadlg of all Discqver Material W! hereaer defied.

, .

DEFIONS'
1. "Matter" meas the mattr captioned In the Mater of North Tex Sp ciQjty Physician

Docket Number 9312 pendi before the Federa Trade Commssion, and al sUbsequent

appellate or other revieW procegs r lated thereto.

. , . ,

2. "Commsion" or ' 'FTC'' mea the Fedefa Trade Commssion, or any afits employees

agents, att?meys, and al other pernS actg on its beha eXcludig persons retaedas
consul1;ts or exert forpuroses of th Matter..

3. "Nort Texas Specialty Physici" mean North Texa Specialty Physician, a non-profit 
EXHIBIT A '
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corporation organed, exstg, and doing business under and by vie of the laws ofT exas, :With

. its offce pricipai place of business at 1701 River Ru Road, Suite 210, Fort Wort TX76107.

Party" :neas either the FTC or Nort Texa Specialty Physician.

5. "Respondent" mea Nort Tex Specty Physician.

' "

Outside Counser' mean the law fi th are counel ofreeord for Respondent in ths '

Matter and their associated attorneys; or other sons reguarly employed by such w fi

, includig legal assis, clerica staf 'and inormation mangement personnel and temporar .

per onnel retaed by such law fues) to perform legal or clerica duties, or to provide logistica

litigation support with regard to ths Ma1;er; provided that any attorney associated wi Outside

" Counel shall not be a diector, Qffcer or employee of Respondent. ' The term Outsde Counel

. does not include persons retaied as cOnsltats or experts or the ,puroses of ths Mater.

7. ' 'Producing Party" mea a Par or Thd Par at produce or intends to produce

Confdential Discover Material to any of the Pares. For puroses of Confdential Discovery

Materi of a Thd Par tht either is in the posseion,cust6dy or control of the FTC or ha

bee produce by the FTC in ths Maer, the Produci Par sha mea the Thid Par tht
origiy provided the Confdenti Discover Maeri to the FTC. , The Producig Par sha

also mea the FTC for puoses of any docmen or materi prepared by, or on beha of the

FTC.

8. "Td Party" mea any natual person, parership, corporatOli, aSsociation, or other

' , 

legal entity not named as a pary to ths Matt r and their employee, diectors, offcers, attorneys

. ."'. ". '~~~ , .
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and agents.

"ExpertConsutat" mea expert or other persons who are retaed to assist Complaint

Counelor Respondent's coIIDsel in ptepafatio for tral or to gie t stiony at tral.

10. "Docuent" mea the complete origial or a tre corr and complete copy and any

non-identical copies of any wrtten or graphic matter, no matter how pr04uced, ,recorded, stored
. reproduced, includi, but not lited to, any wrtig, letter, envelope, telegrph meetig

miute, e- , e-mail chai, m orandum statement, afdavi declartion, boo record

swey, map, Stdy, hadwrtten note, workig paper, cha, ind !abultion, grph. ta tape
data sheet, data procesig cad. pritout, microfim, index computer readable media or other
eleconicaly stored dat appointment book, diar, diar enti, caendar, desk pad, telephone

- message slip, note of intervew or coouuncation or any other da compilation, including al

draf of alsuch documents. "Docuent" also includes every wrg, drwig, graph, char
photograph, phono record tape, compact dis video tape, and other data compiltions from

which inormation ca be obtaied, and includes al dra and al copies of every such wrtig or

' . 

recrd tht conta any commenta, notes maki whatsoev not appeag ,on the origi. 

11. "Discovery Materal" mcludes without litation deposion testiony, deposition exhibits

inerogatory responses, admssons, afdavits, declarations, docents produced pursuant to 
compulsory process or voluntary inIieu thereof. and any other docents or inormtion

. produced or given to one Par by ano er Par or by a Thd Par in connection with discoveI)
in ths Maer.

1:'
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12. "Confdential Discover Materal" meas al Dicover .Mteral tht is designted by a
Producig Par as confdential and th is covered by Secton 6(t)of the Fedeni Trade

, Commssion Act. 15 U.S.C. 946(f). and Commsion Rue cjfPractce 9 4. 10(aX2). 16C. R 9

10(a)(2); or Secton 26(c)(7) oftheFeder Rues ofCivlProceduie and precdents thereunder.

, Confdential Discover Mater Shal inClhde non-public commer inormtion, the diclosure

of which to Respondent or Thd Pares would cause .subStti commercial har or persona
embarsment to the diclosig 

par. The followig is a nonexve list of examples-

inomition tht liely wi qualuy for treatment as Confdential Discver Material: sttegic
plan (involving pricig. maketg. reseach and developmen product roadps. Corporate

alances, or mergers and acquisitions) tht have not been full implemented or reveaed to the

public;tnide secrets; cuomer-specfic evuations or data (e. . price volumes. or revenues);

. - . .

personnel fies and evaluatons; inormon subjec to confdentialty or non-disclosure'

agreements; proprieta technca or engieerig inonnoq; propriet fiancial data or
, projectonS; and proprietar consmer, cuomer or maet research or analyses applicale to

cuent or future market conditions. the disclosure of which could revea Confdential Discover

' '

, Materal. '

TES AN CONDffONS OF PROTECT ORDER

1. ' Discover Material or inormtion derived thereto sha be tied solely by the Pares

for puroses of ths . and sha not be used for an other puose mcludig withQut

litation any busmess or coiillm rcia1 purse. except tht with noticc tothe Producin Par. a
Par y apply to the Admstative Law Judge for approvaI of the use or disclosure of any

Disvery Material or inormation derived thereftom, for any other proceeg. Provided

, ,, . "

'0.

~~~~~: ' . . .... - . :'!.

l.:

0;bt

~~~ ~~~~

11\

, . . .. "

i:.

~~~



however, that in the event th the Par seeking to use Discovery Material in any other

proceeding is granted leave to do so by the 
Aclstative Law Judge, it wi be requied to tae

. appropriate steps to preserve the 
confdentialty of such material. Additional, in such event, the

" Commssion may only use or disclose Discovery Material as provided by (1) its 
Rues ofP-ractice

Sectons 6(t) and 21 of the Federal Trade Commssion Act and any caes so 
consruing them and

(2) any other legal o ligation imposed upon the Commssion. The Pares
, in conductg

discovery :to Thd Pares, shal atth to such discvery requests a copy of ths Protectve

Order and a cover letter tht wil apprie such Thd Pares of their rights hereunder. .

This paragraph concer the designation of materal as "ConfdentiaI" and "Restcted
Confdential, Attorney Eyes Ony.

(a) Designtion of Documents as CONFENIA - FTC Docket No. 9312.

, Discovery Maerial may be designated as Confdential Discover Material by Producing
Pares by placing on or afg. in such maner as wi not interere with the legibilty thereot: the ,

notation "CONFIDEN - FIC Docket No. 9312" (or other simar notaon contag a 
reference to th Matter) to the fist page of a docuent Contag such Confdential Discovery

Maerial, or, by. Pares by inct the court reporter to denote each page of a trancript ,
contag such Confdential Divery Material as "Confdental." Such designtions sha be '

, made withi en days :t the intial pf(~ducton or deposition and constitute a good-
fdth

. - '

"representation by counsel for the Par or Thid Par ing the designtions tht the dOCUent
constitutes or Conta, "Confdential Discovery Mate

li. "
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(b) Designation of Docuents as "RESTRI D CONFEN
ATTORNY EYES ONLY - FTC Docket No. 9312.

In order to permt Producig Pares to provide additional protecon for a limited number

of documents tht contai highy sensitive co ercial inorm oD, Producing Pares may

designate docuents as "Restrcted Confden Atorney Eyes Ony, FTC Docket No. 9312" by
placing on or afg such legend on each page of the docuent. It is anticipated that docuents

' to be designted Restcted Confdential; Atorney.Eyes Only may iIc1ude cert marketing plans

, ,

sales forecas, business plan, the ficial ter of contrct operatig pla, pricing and cost

' data , pnce term, anyses of pricing or compettion inormtion, and fued proprieta
personnel inormon; and that ths parcuar restcte designon is to be utied for 
lited number of docuents. Documents desgnted Rescted Confdential Atorney Eyes

Only may be disclosed to Outside Counsel, other th an individual attorney related by blood or

marage to a diecor, offcer, or employee or Respondent; CompIat Counel;. and to

ExpertS/Constats (paragph 4( c), hereof). Such materals may not be 
disclosed to

Experts/Consultas or to Witnesses or deponents at tral or deposition (pargraph 4(d) hereof),

, except in accoi'dance wi subsecon (c) oftb paragrh 2. In,aI other respect, Restcted

Confdental, Attorney Eyes Only material sh be treated as Confdenal Discovery Maeral an

. al references in th Protectve Order and in the exhibit hereto to Confdental Disvery teral
shal include docuents designated Rescted Confdential Atrney Eyes Only.

(c) Disclosue of Restcted Confdential, Atorney Eyes Only Material To Witnesses,

or Deponents at Trial or Deposition.

' .
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Ii any Par desires to dicl()se Restcted Confdental, Attorney Eyes Ony material to

, witnesses or deponent at trat or deposition, the disclosig Par sha noti the Producing Par
. of its desire to disclose such material. Such notice shal identi the specifc individual to whom

the Restcted Confde tial Attorn y Eyes Only material is to be disclose. Such identication

sha include, but not be llted to, the fu nae and fessional address and/or afation of the '

identied individua. The Producig Par may objec to the disclosure of the Restrcted

Confdential Atorney Eyes Only materialwi five business days of receivg notice ofan

intent to disclose the R strcted Confdential Atorney Eyes Only materi to an individua by

providig the, disclOSing Par with a wrtten sttement of the reaons for objecton. If the

Producing Par tiely objec, the disclosing Par shal not disclose the Restrcted Confdential

Atorney Eyes Onl materi to the identied indidual absent a wrtten ageement wi the

Producing Par" order of the Admstrative Law Judge or rug on appea. The Producing

Par Iodgigan objection and the disclosing Par shall me t and cOnfer in good fath in an

attempt to de erme the tenn of disclosure to the identied indidual. If at the end of five

busiess days of negotiatig the pares . have not resolved their dierences or. if counel determe

, . in good fath that negotiations have faed, the disclosig Par ma mae wrtten application to

Admstatve Law Judge as provided by pargraph 6(b) of th Protectve Order. , If the

, Producing Par ' does not object to the 'disclosue of Rescted Confdential Atorney Eyes Only

mater to the idened individual wi .fve business days, the dilosi Par may disclose the .

, -' , / 

Restrcted Confdential Atorney Eyes 
Only material to the identied'individual.

Cd) Diputes Concern Designtion or Disclosure of Rescted Confdential

Attorney Eyes Only Material.

3tl!4
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, Disputes concemmg the designtion or disclosue of Restcted Confdental Attorne

Eyes Only IIteral sha be resolved In accrdance with the prov!sions of pargraph 6. ,

(e) No Presumption or Inerence

No presuption or other inerence sha be drwn thatmaal designted Restcted

Confdential. Attorney Eyes Ony is entitled to the protections of ths paagraph. '

(f) Due Process Savigs Clause.

Nothg herei shali be use to argue th a Par's right to attend the tral of: or other'

proceedigs in ths Matter is afeced in any way by the designation of material as Rescted
" Confdential. Attorney Eyes Only.

, A1 docuents heretofore obtaed by the COmmSsi?D though compuIsOl)' procss '

voluntary ITOin any Par or Thd Par, regardless of whe er desgnated confdential by the

Par or Thd Par. and tranripts of any investigational heags. inerews and depositions
that were obtaed durg the .,re-cmplait stage of ths Maer sha be trted as

. . " "

Confdential" in accordace with paragaph 2(a) on page five of th Order. ' Furerore
Complait Counel sI with fie business days of the efecve date of ths Protece Order
provide a copy ofth Order to an Pares or Thid Pares ITom whom the Commsion obtaed

docments durg the pre-Complai invesgation '
and ,sha noti those Paries and Thid P

tht they sha ave th days ITom the effective date of ths Protecte Order to determe

, whether their material;; qual for the higher protecon ofRestctedConfde tiaI Attorney Eyes

Only and to so designte such dOCUents.

. ." ,
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4. Confdential Discover Mat aI,shal not, diecy or indiecy. be disclose or otherwse

provided to anyone except to: '

(a)

of Practice;

(b)

, Complait CO!Jsel and the Commssio as pertted by the Commssion s Rules

Outside Coune other th an individual attorney related by blood or marage to

a diector, offcer or employee or Respondent;

(c)

(d)

(f)

(g)

Experts/Consultants fm accordance wi pargraph 5 hereto);

witnesses or deponents at tral or deposition;

the Adnstratie Law Judge and personn assistg hi;

ur reporters and deposition trancript reporters; 

judges and other Court personnel of any court' havig jurcton over any appeal

proceedngs involvig ths Maer; and

(h)

.. 

any author or recpient of the Gonfdential Discovery Materal (as indicated on the

, fac of the docment, recrd ormater) and any indiVidua who was in .the diect cha of 
supervsion of the author at the tie the Confdential Discovery Material was created or received.

5. ' Confdential Dicovery Maerial inciudig material designted as "Confdential" and

, "

Restrcted Confdential, Attorney Eyes Only," shal not, directl or indiecy, be disclosed or 

"-'

otherwse provided to an ExpeitConsltat, unless such ExertConsltat agrees in wrtig:

ffl :t%
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(a) to matai ,such CC?nfdentiaJ Disvery Material in locked rooms or locked

cabinet( s) when Such Confdential Discover MateraJ is not being reviewed;

(b) to retu such ConfdentiaJ Discover Material to Complait Counelor
Respondent' s Ouide Coure as appropriate, upon the conclusion of e ExperConsltat's

, assigrientor retention or the conclusion of th Matter

(c) to not diclose such Confdential Dicovery Materal to anyone
, except as '

, .

permtted by the Protecve Order; and

(d) to use such ConfdentiaJ Discovery MateriaJ and the 
inonnation contaed therein

solely for the purse of renderig consultig servce to a 
Par, to ths Matter, includig

providig testony injudiciaJ or admstative procedis arsig out of ths Matter.

6. Ths paragph gover the procedures for the folloWig speced disclosures and '

chalenges to designtions ofconfdentiaJity.

(a) -Cl engeS to Co dentiaIty Des gnons.

.. "

, If any ?ar seks to ch8enge a Producing Par's designtion of maeraJ as Confdental

Discover Materi or any other rescton contaed With th Protecve Order, the chaengig
, Par sha noti the Producig Par and al Paries to th acton of the chale~e to such

designon. Such notice shal identi with spec
ci, (i:e., by docuent control nUDbers

, '

deposion trancript page and lie reference, or other ea suffcient to locate easily sUch

mai ria1s) the designtion being chalenged. The Producig Par may presere , its ' designtion

4f:
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with five business days of receivig notice 'of the confdential chalenge by providig the

, chalengig Par and al ares to ths acton with a Wrtten Stement of the reaons for the 

designation. If the Producing Par tiely presees its rights the Pares sha contiue to treat

the chalenged material as Confdential Discver Material, abset a wrtten ageement with the

Producing Par or order of the Admstative Law Judge. The Producig Par, preservg its

rights. and the chaengig Par shal meet d oonfer in good fath in an attempt to negotiate

chaes to any chalenged designtion. If at the endof'five busess days of negotiatig the

pares have not fesolved their dierences or ifcounel detene in good faith that negotiations

have faed, the chalengig Par may make wrtten application to the Admistative Law Judge

as provided y paragraph 6(b) of ths Protecve Order. If the Producing Par does not preserve

itSrightswithiil' five business days , the chaengi Par ni y alter tle desgntion as contaied in

the liotice. The chaengig Par sha noti the Producig Par and the other P es to ths

acton of any changes in confdentialty designations.

Regardless of confdenti designon, copies of publied magaze or newspaper

, arcleS. excerptS from publied' books publicly avle ta and public docuents fied with

. "

, the Secrities and Exchge Comrsion or other governenta entity may be used by any Par
, without reference to the procedures of ths subparph.

(b) Resolution ofDisc1osure or Confdentialty Disputes.

Ifnegotiations under subparaph 6(a) of ths Protecve Order have faied to resolve the

. . . '

issues, a Par seekig to disclose Confdential D overy Matex or chaengig a confdentialty

designtion or any other restrction contaied with th Protec e Order may make wrtten

. . h
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, application to the Adntive Law Judge for relief Such application sha be served on the

, Producing Par and the other Par, and be aCcmpaned by a certcaon that the meet and

comer obligations of th paragrph have been met. but tht good faith negotiations have faed to
resolve outstandiJg issues. , The Producing Par and any other Pares shaIl have five busmess .

days to respond to the application. whe an applicaton is pendig, the Pares sh ma ,the

pre.,application sttu oftbe Confdential Dicover Materi. , Nothng in ths Protecve Order

create a presmption or alter e burden ofpersU uiin the Admistratve Law Judge of the

proprietar of a requesed dislosue or change in designtion.

7. Confdential Discovery Material sha not be disclosed to 
an person desc'bd in

subparagraphs 4( c) an 4( d) of th Protecve Order unti ,such person ha execued ard ,

tranmitted to Respondent's counelor Complait CounseL as the case may be, a declaron or 
deClarations, as applicable, in the fonn attached hereto Exhibit "1\ n which is incOIl'orated

. .

herein by reference. Respondent's counel and Complait Counel shal matai a fie of all such

declarations for the duration of the litigation. Confdential Disver Materal sha not be copied

, '

or reproduced for use in ths Maer excet to the exent such copyg o reproducton is

reanably necsa to the conduct of th Matter, and aU such copies or reproductons sha be

, subjec to the term of ths Protecve Order. If the duplication proceSs by which copies 

repro uctons of Confdenti Disvery Materi are made does not preserve the confdentialty

, designations that appear on the origi docuents

, ,

al Such copies or reproductons shal be

staped "CONFENIA- FTC Docket No. 9312.

8. The Pares shal not be obligated to chalenge the propriet of an designaton or '

dr: it:r iii
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treatment ofinorratbn as confdental and the faure to do so promptly sha not pr lude any

' , 

subsequent objecon to such designation or treatment, or any motion seeking permsion to

, diclose such material. to ersons not refere~ to in paragh 4. If Confdential Discovery

, Material is produced Without the legend attached such docent sha be treated as Confdential

ftoin the tie the Producig Par advies . Complait Counl aDd Respondent's counel in

, .

wrtig that such material should be so designated aid provides al the Pares with an

appropriately labeled replacement. The Pares shal rerm pro or desoy the uruked
documents.

, ffthe FTC: (a) recives a discovery request that may reqwre the dilosue by it of a

Thid Par's Confdential Discover Maeral; or (b) intends to or is requied to disclose

- voluntary or involunta; a Thd Par' s Confdenti DiScover Material (whether or not sUch

disclosure is in response to a discovery request), the FTC promptl ha noti the Thid Par of 

either receipt of such reques ot its intention to disclose such material. Such notication shal be

in wrtig and, if not othere done, sent for receipt by the Thd Par at leas fie busness days

before producton, and sha include a copy of ths Protecve Order and a cover leter th wi
appri the Thd Par of its rights hereunder.

10. If any peron recees a discovery request in another proce tht niy requie the 
" disclosue of a Producig Pary s Confdential Discver Materi the subpoena recipient'

promptly shal noti the Producing Par of receipt of such requeS. Such notication shal be'

wrtig and, if not otherw done, sent for receipt by the roduci Par at least fie business
;fd

"" ' . " - . -- ", : 

days before producton, an shal include a copy of th Protecve Order and a cover leter that
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wi apprise the Producig Par of its ris hereunder: The Producig Par sha be solely ,

responsble for assert any objecton to the requested producton. Nothg herei shal be
, constred as requg the subpoen recpient or anyone else covered by ths Order to chalenge or ,

appealany such order reqUig producton of Confdential 
Discvery eria1 or to subjec itelf

to any penalties for noncompliance with 
an such order, or to seek any relefftom the

Admstrative Law Judge or the Conussion. 

11. Th Order gover the diclosue of womition dUrg the cour of dicovery and does
not constute an in camera order as provided in Secton 3.45 of the Commssion

s Rules of

Practice, 16 C. R. 3.45.

12. Nothg in ths Protectve Order sha be constred., to confct with the provisions 

Secons 6, 10, and 21 of the Federal Trade Commssion Act 15 US.
C. . , 50, 57b2, or with

Rules 3. 3.45 or 4. 11 (b)-(e), 16 C. 3.45 and 4. 11 (b)-(e).

Any Par or Producing Par may move at any tie for in caera treatment of any

, Confdential Discovery Materi.orany porton of the proceed in ths Matterto the exent

necsar for proper disosition of the Matt: An application for in camera treatment must meet

the stdards set fort in 16 C.F. 3.45 and 
exlaed in In re Dwa Lube Corp. 1999 FTC

, LEXIS 255 (Dec. 23
, 1999) and In Fe HoechMaron Rousel, Inc. 2000 FTC LEXIS 157

ov. 22 2000) and 2000 FTGLES 138 (Sept. 19 200) and mus be supported bya,

1 '

The iight of the Adstrtie Law Judge, the Commssion, and reveW cour to
disc1oseinormtion aforded 

in caera treatment or Confdential Discover Mater . the extent necssar for proper disp sition of the proceedg, is specicay reserved'pursuant to Rue 3.45, 16C. 3.45. 

:j:
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declar tion or afdavit by a person quaifed to exlai the natue of the documents.

13. At the cQncluSion of ths Matter, Respondent's counel shall retu to the Producig
Par, or destoy, al origUaI and copies of docuents and all notes, memoranda, or other papers

cont g Confdential Discovery Material wbchhave not been made par of e public record in

ths Matter. Complai Counel shal dispose of al documents in accrdace with Rue 4.

16 C. R 94. 12.

14. The provisions of ths Protective Order
, inofar as they restrct the communication and use

of Conf ential Discovery Maeral shal without wrtten permssion of the Producig Par or
fuer order of the Admstrtie Law Judge heag ths Matter, contiue to be bindig afer
the conclusion of ths Mater.

15 . Ths Protectiye Order shal not apply to the disclosue by a Producig Par or its Counel
. of such Producing Par' s Confdential Discovery 

Materi to such Produci Par's employee
agents, former employee, board members, direcors, an offcers.

. '

' 16. The pro ucton or disclosue of an Discvery Materal made afer ent of th Protectve
Order which a Producig P clai wa vertent and should not have been produce or '

diclosed because of a priviege Wi not automaticaly be deemed to be a waiver of any priege
" to which the Producing Par would have been entitled had the privieged' Discover Materal not

.. 

dvertently been produce or disclosed. In the event of such 
claied indvertent producton or

" diclosure, the followig proceures shal be followed:

(a) ,The Producing Par may request the ret of any such Discovery

.. :.~~~~~~ ;':-. .. .... ;
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Material with twenty days of discove g that it was indvertently produced or disclosed (or 

indvertently produced or diclosed without 
redactig the privieged content). A reqes for the

retu of any Discovery Maerial shall icient; the specic Discovery Material and the basis for

asertg tht the specifc Discovery Material (or portons thereof) is subject to the attorney-client

priviege or the work product doctre and the date of discovery that there had been an

, inadvertent producton or sclosure. '

(b) If a Producig Par reques the retu pursuant to ths paragrph, of any ,

such Discovery Material ftom anotber Pary, the Par to whom the request is made shal retu
imediately to the Producig par al copies of the Discovery Material wi its possession,

custody, or control-icluding a1 copies in the possession of exerts. consltats. or others to

- whom the Discovery Material was provided-uess thePar asked to retrn the Discovery

Material in good fai reasonably believes that th Discovery Mate al is not privieged. ' Such

good faith belief sha be based on e
ither (i) a facial review e Discovery Material or (Ii) the

indequacy of any exlanations provided by the Pr04 cig Par. and, shal not be based on an

arguent that producton or dilosure 'Of the Dio ery Maer waied any priviege. In the

" event that oply portons of the Discovery Materi conta prieged subjec mater, the '

. Producing Par sha bsttute a redacted version of the Discovery Materal at the tie of

kine the request for the retu of the x:equested Disvery Maerial.

, (c) Should th Par contestg the request to retu the Discovery Maeri

pursuant to th parph declie to retu the DiscoveIyMaterial e Producing Par seekig

retu of the Discovery Material may thereafer move for an order compellg the ret of the

. 0
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' ' ..-.

Discovery Material. In 
an such motio the Producig Par sh have the burden of showig

tht the Discovery Materal is privieged and' tht the production wa indVertent.

17. ,Entr of the foregomg Protectve' Order is without prejudice to the right of the Pares or

, Thid Pare$ to apply for fuher protective orders or for modication of any proViions of ths

. Protective Order.

ORDERED: '

D. :Mchael Chappe , '
Admistative Law Judge

Date; October 16, 2003
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UND STATES OF AMRICA
FEDERA TRE COMMSION

OFFCE OF ADMITRTI LAW JUGES

In the Matter of

- )

, Docket No. 9312Nort Texas Specicity Physicians
Respondent.

TJON CONCEG PROTECTI
, ORDER GOVERNG DISCOVEY MATERI

, (NAM), hereby declare and ce the followig to be tre:

1. (Statement of employment)

2. I have read the "Protecve Order GOverg Discover Material" ("Protecve Order")
issued by Admistrative Law Judge D. :Mchel Chappell on October 16, 2003, in connection
with the above-ptioned matter. I understd the restrCtons on my use of any Confdenti
Discovery Material (as th tenn is used in the Protective order) in ths acton and I agree to abideby the Protective Order. 

, '

3. I undersd that the restctons on my use of such Confdental Discovery Materialinclude: '
tht I wi use such Confder Discovery Materal only for the puroses ofpreparg for th procedg, and heas) and any appeaofths proceding andfor no other purose; 

, that I will not dilose such Confdenial Discovery Materal to anyone, except 

petted by the Protectve Order; and

th upon the termon of my parcipation in ths proceg I wi promptlyret al Confdential Discover Material and al notes, meniora or other
papers contag Confdential Discover Materal to Complait Counlor
Respondent' s couneL as appropriate. 

.. . -::.~~~ ~~~
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4. ' , I understad that if I am receivig ConfdentW Discovery Material as an
, ExpertConstant, as ,that termis defied in ths Protective Order, the restctions on my use of

Confdential Discovery MateriBlalo include the duty and obligation:

c. '

to mata such Confdential Discover Material in locked room(s)or locked
cabinet(s) when. such Confdential Discvery Materi is not being revi

to retu such Confdential Discovery M(!terial to Complamt C9unel or
Respondent' s Outside Counel as appropriate, upon the concluson of my

. assignent or retention; and

to use such Confdentia) Discovery Material and the inormation contaied therei
solely for the purose of renderig coi1tig servce to a Par to th Matter
includig providig testony in judicial or adsttive procegs aring out
of ths Matter. 

' ' 

5. . I am fuy awa tha.t, pursuant to Secon 3.42(h) of the Commssion s Rues of Practce
16 C.F. 3.42(h), my faiure to comply with the ters of the Protective Ord may constute
contempt of the Commssion and may subject me to sactons imposed by the Commssion.

Date:
- FUl Name (Typed or Prited)

Signtue

. - " . :. :.: . - ~~~~ . :- ~~~~
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GAIL R. WILENSKY, PH. Project HOPE
7500 Old Georgetown Road
Suite 600
Bethesda, Maryland 20814
301.656.7401

EMPLOYMENT

PROJECT HOPE
Senior Fellow Ganua 1993 - Present)
Gohn M Oli Senior Fellow, June 1995 - Augt 2003)

Develops and analyz policies relati to health care and the economy; serves as a
fonn and inqnn advjsor to governent and the private sector, and wrtes and
speak about health care refonn

PRESIDENT'S TASK FORCE TO IMPROVE HEALTH CARE DELIVERY FOR OUR
NATION' S VETERANS
CoChai Gune 2001- May2003)

Two-year tak force created by President Bush to identiways to imrove benefits and
services for vetera and mita retiees though better coordiation of servces
between the VA and DOD, and to improve business praces and identi
opponuties for imroved resource use between the VA and DOD.

THE MEDICARE PAYMENT ADVISORY COMMISSION
Chai (October 1997 - 2001)

Congressionay created cOnusion tht advies Congess on jssues of payment and
expenditue growt for al par of Medicare and on non-payment issues such as rik
selecton, access to care, quaty/ perfonnce measures, gruate medical education and
the relationship of Medicare with the rest of the health cae sector.

THE PHYSICIAN PAYMENT REVIEW COMMISSION
Chai (My 1995 - September 1997)

Congressionaly created cOnusion tht advised Congess on physicia payments and
expenditue growt capitation payments, quaty and perfonnce measures for
Medicare and on access jssues for both Medicare and Medicaid.



THE WHITE HOUSE
Deputy Assistat to the President for Policy Development (1992 - 1993)

Advised and briefed the President, the Vice President, and other senior adtrtion
officia on issues related to health care and welfare refonn Led worki group of
senior officia in developing legilation to implement President Bush' s OJmprehensive
Health Refonn Progr

U. S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
Adtrtor, Health Gue Financing Adtrtion (1990 - 1992)

Directd the Medicare and Medicaid progr, with an anua budget of $200 bilon
and a staf of 4 200. Advised the Secreta and the Adtrtion on issues related to
health policy and health care financing.

PROJECT HOPE
Vice President, Health Affai (1983 - 1989)

Developed the Center for Health Affai and served as the adtrtive head for the
domestic policy division of Project HOPE.

NATIONAL CENTER FOR HEALTH SERVICES RESEARCH. DHHS
Health Servce Fellow and Senior Research Mager (1975 - 1983)

Codiector of th Nationa Medical Gue Expenditue Surey and head of the analytc
team of NMCES, a longitudial surey of 40 000 individua focusing on their health
care use, expenditues and health inurce statu with follow-on sureys of their
employers inurce companes , physician and hospita.

UNIVERSITY OF MICHIGAN
Visitig Assistat Professor and Associate Reearch Scientit (1973 - 1975)

Joint research and teachi appoirtment in the Deparnt of Economics and the
Institute of Public Policy Studies. Reearch Appointmnt at the Surey Reearch
Center. Teachig responsibilties included public finance and public sector decision-
ma.

URBAN INSTITUTE
Senior Researh Associate (1971 - 1973)

Reearch focus on micro-simultion modelig of health care expenditues and the
relationship between income and education.



MARYLAND COUNCIL OF ECONOMIC ADVISERS
Executive Directr (1969 - 1971)

Responsible for adviing the Governor on revenue and expenditue estimte for
varous progr; co-diectd a Mad ta study.

PRESIDENT' S COMMISSION ON INCOME MAINTENANCE PROGRAMS
Staf Economit (1968 - 1969)

Reponsible for settg up the micro-simultion model used to estite the effects of
varous welfare refonn proposal and wrti portons of the Commsion report.

EDUCATION

UNIVERSITY OF MICHIGAN

BA, 1964 Psychology (with honors and diticton)
1965 Economics

Ph. , 1968 Economics

PERSONAL

Gradchidren:

June 14,'1943 Detroit, Michian
Robert1. WIlens MD., Ph.D. Augt 4 1963Peter B. Wilensky May 19 , 1969 (DaB)SarE. Wilensky May5 1971 (DaB)Jadyn A Wilensky Sept. 23 , 1998 (DaB)Jar A Wilensky June 19 2002 (DaB)
(Born to Peter B. and Shawn Davi WIlensk)

Born:
Maed:
Chdren:

HONORS

Honora Degre, The University of the Sciences in Phielphi (2002)
Honora Degree, Ruh University Gune 1997)
Honora Degree Haema University Gune 1993)
Mahal 1. Seidm Lectuer Haar Medical School (Apri2003)
John D. Thompson Distihed VISiti Fellow, Yale Health Maagement Progra

(Febru 2003)
TeKolste Schola Indi Hospita and Health Association (1997)
Member, Institute of Medicine, National Academy of Sciences (1989 - Present)
Who s Who in America (1989 - Present) ,
Who s Who of American Women (1989 - Present)
Fli Foundation Distihed Schola in Health Policy and Maement (1986)



AWARDS

Danel J. Mae Distiguhed Leadership Awad, University of Florida (2000)
The Latiolais Honor Medal, The American Managed Care Pharacy Association (1996)
Dean Conley Award, American College of Healthcare Executives (1989)
Aluma in Residence Awad, University of Michian (1989)

COMMITTEE AN ORGANIZATION PARTICIPATION

Member, Board of Trutees , University of the Sciences in Phielphi (2004 - )
Board Member, National Capai To Prevent Teen Pregnancy (2004 - )
Director, American Hear Association (2002 - )
Trutee, United Mieworkrs of America, Combined Benefits Fund, D. (1993 - )
Director, Vice Chai and Chai, AcademyHalth Washigton, DC (1999 - )
Chair, Medicare Payment AdviOiyCommsion (1997 - 2001)
Chai, Physicia Paymnt Review Commsion (1995 - 1997)
Commsioner, Physician Payment Review Commsion (1989 - 1990)
Member, Advisory Commttee on Health, Genera Accountig Office, U. S.

Congress (1989, 1993 - 1995)
Selected Commttes of the Institute of Medicine, National Academy of Sciences , and

the Nationa Research Council

PUBLICATIONS

How to Gub Spendig on Drus " op-ed in The Washigton Post. Page B07, Febru 15
2004.

Thg Outside The Box: A Conversation with John Breaux" in Health Mfai , Web
Exclusive, W3- 124 to W3- 125, Mach 5 2003.

The Implications of Regiona Vartions in Medicare - Wht Does It Mean for Medicae?" in
the Aral of Internal Medicine, Volum 138, Nwner 4 Febru 18 2003.

Medicare Refonn - Now Is The T1I" in The New Englad Joural o , Volume
345, Nwner 6, Augt 9, 2001.

Payig for Graduate Medical Education: The Debate Goes On" in Health Mfai, Volum
20, Number 2 Mahi Apri 2001.

Wht s Behid the Public s Backlh?" in the oural of Health Politics' Poli and Law, 
University Press, Ocober 1999 issue, Volume 24.

, "

Medicare: What's Riht? What s Wrong? Wht s Next?" in Health Mai , Volum 18,
Number 1 Janua/Febru 1999.



Incrementa Refonn The Health Insurce Portbilty and Accountabilty Ac of 1996" in
The Futue U. S. Health Cae System: Who Wil Cae for the Poor and Uniured, Stu
Altm et al (ed.), Chcago, II: Health Adtrtion Press , 1998.

Who Wil Pay for Graduate Medical Education New Englad of Medicine July 2, 1998.

Medicare Maaged Cae: Why is it Comig" in Gatroenterology Clcs of Nort Americ
Vol. 26, No. 4, December 1997. 
Reducing Provider Payments vs. Restrtug Medicare Stu Altm et al (ed.), Priceton

NJ: RobeIt Wood Johnon Foundation, July 1997. 
Promotig Quty A Public Policy VieW' in Health Affai , Volume 16, Number 3,

May/JWle 1997.

Remag Competitie in an Era of Maaged Cae, lmaging Economics , Vol. 10, No.
Mach-Apri 1997.

Aleviatin the Physicia Glut: What s the Governent s Role?" in Joural of.e American
Medical Association, Vol. 272, No. 1 Janua 1, 1997. 
Medicare Maaged Cae: The Next Big Wave" in The Internt, Volume XXI, No.

July-Augt 1996.

BiteSizd Chun of Health Cae Refonn" in The Problem That Won t Go Away, Henr
Aan (ed.), Brookigs Institution, Washigton, D. C, 1996.

Offer Seniors Greater Choice of Health Plan " in The Mi Herad, July 1996.

The Score on Medicare Refonn - Mius the Hype and Hyerbole" in The New England
Joural of Me , Volum 333 , No. 26, December 28, 1995.

Systems of Accountabilty The Amrican Approach" in the Joural of the Roya Society of
Medicine, Vol. 288, No. 26, 1995.

Some Thoughts on Choice & Satifaction" in Health Affai , Vol. 14, No. SW1r 1995.

Choosing Medicare s Futue" in The Internt, Volume XX, No. 7, July-Augut 1995.

Incrementa Health System Refonn Where Medicare Fits In" in Health Affai , Vol. 14, No.
Spri 1995.

Health Cae Refonn Is 1994 the Year?" in Joural oL1an and Contempora Law
Volume 43:13 SW1r 1994.

Health Refonn What Wil It Tak To Pas ?" in Health Affai , Vol. 13, N . 1 Spri 1994.



Clton s Tooth Fai Financin" in the 
Joural 

f American Healcl Policy VoL 3 , No.
Nov-Dec 1993.

Health Cae: Grab Ha the Loaf" in USA Today; Augt 31 , 1993.

Preident Bush's Vision for a Healthy America: a Record and a Pla" in Joural of American
Health Policy 1992, VoL 2, No.

Buidig on our Strengt Thugh Maket-Based Refonn" in The Internt, 1992, VoL 33,
No.

Federa and State Inititives in Health Cae Refonn the Admitrtion s View" in Decisions
in lmagi Economics , 1992, VoL 5, No.

The Health Cae Quty Improvement Inititive: A New Approach to Quty Assurce 
Medicare" (with S. F.Jencks) in the Joural of the American Medical Association, 1992, VoL
268 , No.

Financing Cae for Patients with AIDS" in Jour of the American Medical Association
1991 , Vol. 266, No. 24.

Coordiated Cae and Public Progr " (with L. Rossiter) in Health Affai , Wmter 1991
Vol. 19 , No.

Medicae s PROs Change Their Focu , Broaden Their Mision" in Joural of the Amrican
Medical Association, 1991 , VoL 266, No. 20.

Physicia Payment Refonn" in Joural of the American M Association, 1991 , Vol. 266
No. 19.

Treat the Causes , Not the Symtoms, of the Health Cae Cost Problem" in Joural of
American Health Policy, September! Ocober 1991. 
Medica Moves Towa Bundled Paymnts " in Academic Medicine, 1991 , VoL 66, No.

Medicar Experients with 'Bundled' Fees for Coronar Arl) Bypass Surerj' in Joural of
the American Medical Association, 1991 , VoL 266, No.

A Capita Pla" in Health Systems Review May/June 1991.

Looki at the Futue of the Medicaid Progr A FederaState Overview" , 1991 Richad
and Hida Rosenthal Lecte, Institute of Medicine. Publihed by the National Academy of
Science Press , 1992.

Recent Medicaid Expanions " in Joural of the American Medical Association, 1991 , VoL 265,
No. 19.



Medicares Proposal to Pay Hospita for Capita Costs Under the Prospectve Payment
System" in Joumal of tbe American Me Association, 1991, VoL 265, No. 15.

PPS Pla for Capital is Buit on Faiess, Not Cost- Glttg" in Modem HealthcareMah 4
1991.

Nuring Home Reform " in Joumal of the American Medical Association, 1991; Vol. 265, No.

Achieving Prescription Dru Savings " in Health Mfai , Vol. 9, No. , Wmter 1990.

Medicare at 25: Better Value and Bettr Cae" in Joumal of the Amrican Me
Association, 1990, Vol. 264, No. 15.

Physicia Payment Reform - an Evolvin Process " in Jour of the American Medk
Association, 1990, Vol. 264, No. 13.

The Inluence of Source of Insurce Coverage on the Health Cae Utiltion Pattrn of the
Elderly," (with B. Dunop and J. Well), Joural of Health and Hwn ReourcesAdtrtion, 1989, Vol. II , No.

Balcing Patient Interests with Economic Q)nsequencesSemi in Hematology,1989
Vol. 26, No. 3., Suppl. 3.

Underiured and Uniured Patients Consultat,1989, Vol. 29, No.

The 'Pay-or-Play' Insurce Gale House Wednesday Group, September 1988.

Phanceutical and Decision- Mag in the United States, Cost Consciousness and the
Clangig Locu of Control" (with L. Blumerg and P. Neum) in Socioeconomic
Evaluation of Dru Therap W. van Eimema and B. Horiberger (eel.), Berli: Spriger-
Verlag, 1988. 
Filing the Gaps in Health Insurce" in Health Affai , Vol. 7, No. , Sumer 1988.

Phaeutical Maagement in Developing Q)untres: Alocati Resources to Ensure Bettr
Health Cae " (with L. Blumerg in Health Affai , Fal 1988.

Health Insurce Coverage of the Work Poor" (with M Berk) in Socia Science and
Medicine, Vol. 25, No. 11, 1987.

The Problem of the Uniured: Reponse and Responsibilty" in Frontiers of Health Servces
Magement,Wmter 1987, Vol. 4., No.2. 

Viable Strtegies for Dealg with the Uniured," in Health Affai Spri 1987.


