PUBLILC

UNITED STATES OF AMERICA
BEFORE FHE FEDERAL TRADNE COMMISSTON

1 the Matler ol

RAMBUS INCORPORATED, Dockel Ne.: 9302

a corporaticrL

SAMSUNG, IIYNIX, INFINEON, MICRON AND INTEL’S OGPPOSITION TO RAMBUS
INC.'S MOTION TO COMPEL SAMSUNG ELECLRONICS AMERICA, INC. TO
PRODUCE CERTAIN DOCTMENTS WITOIELD ON PRIVILEGE GROUNDS

To the Honorable James P. Timony, Chief Administrative Taw Judgs:

Samgung Electronics America’s Corporation { “Samsung™), Infineon Technolowmes
Merth Amenica Corp. (“Infineen™), ITymix Semdconductor Ine. {“Hynix™}, Intel Corporation
{“Tutel™) and Micron Teclmalogy Inc. (“Micron™) respectfully submail (his Oppositien to Rambus
e s Rambug™) Mation to Compel Samsung Rleetronics America, Inc. to Produce Certain
Documents Withheld on Privilege Grounds (“Motion te Compel™). "The documents sought fiom
Samsunp by the Rambus subpoena are prorccted by a joint attomey-clicnt privilege held by the
members of the Advance DRAM Technology (“ADT™) consortium, including Infineon, Iynix,
Micron and lnlel. Accurdingly, i vivw ol their Jool inierest in maintaining the privilege of such
documents, these companies jointly submit this opposition.

INTRODLCTION

In its molion o compel, Rambus conlends thal none of the ALYT-related
documents listed on Samsung’s privilege log are the subject of the attorncy-clicnt privilege.

Ramibus’ contentions are premiscd on the belicf that none of thess documents were created by or
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sent 1o an attorney or contain legal advice provided in funthersnes of a joint of ectromon interast
of the members of ADT. Rambus is wrong.

Instcad, the ADT-relaled documems for which Semsung and ather members of
ADT maintain u cloim of privilege contan confdential commumeations relating to legal advice
on legal issnes of common imcrest to the members of ADT. This adviec was pravided cither by
an ottside law firm jointly retained by ADT or by ADT members’ m-house Jegal staffs, As such
these commuumications are protected from discovery under the attorney-client privilege. Attached
at T'ab A is a revised privilege log for the ADT-related documents demonsiraling (be privileged
nature of fhese docwments. However, should Your Honer belicve that addational detail rogarding
the content of any of these documents is nocessary, 1t 1s requested that Your Ionor imspect such
documents ir camera buefore ruling on the povilege issnes.

I Procedural Background

In commection with the above-captioned aetion, Rambus served a subpoena duces
tectnt O SUmEng reql_mﬁting, amnng ather things, documents relating to an industry consortinm
called ADT. As part of itz response to this subpoena, on December 4, 2002, Samsung provided
Ramabus® counsel with a log of documents withheld from production on privilage and atlomey
work product grounds, Ameng the decuments listed on the privilege log, 112 documnents relate
to Namsung's participation in ADT. Tor this group of documents, Samsung withheld these
documents from praduction on the basis of the joint defense privilege.

The fallowing day, couns:] for Rarmbus and Samsuang met to confer shout the
withhcld documents relating to ADT. See Motion to Compel, fn 2. At that time, Rambus
uhproicd to Samsung’s claim of a jomt-defense privilege for any of these documents and
indicated that it inlended to file & moiion W compel produciion ol these docaments. See id.

Congsistent with its duty as a member of the ADT consortium, Samsung informed Rambus that it
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eonld not unilaterally waive any privilages applicable to these documents and finther stated its
itcnrion to notify the other interested mmembers of ADT regarding Rambus® unticipated motion
to compel.

Samsung provided notics to the consorbum members of Ranbus’ imtention to file
amotion to compel later that day. However, before Lhe olher members of ADT had an
apportunity to review Lhe decuments in guestion and provide their Input in conneetion with
Samsumg’s claims of joint privilege, on the following Maonday, December 8, 2002, Rambus filed
il Maotion to Compel. In arder for the other ADT membars to have an opportunity to confer
about Rambus’ motion, the purlies spread 1o an exlension of time fo respond 1o the motion untl
December 23, 2002, Furlher, the partics agreed that any documents lisied on the privilege log to
which the ADT ruembers agreed to produce would be produced on Decernber 24, 20021

On Decernber 19, 2002, Infineon’s counsel contacted Ranbus® counsel to discuss
resolving this dispoie withou!l Dirtber motion praciice or wyolvemenl by Your Honor, See
Declaration of Clifford E. Wilkins Jr. (“Wilkins Deel.™) at] 5 (attached horcto at Tab B).
Infineon indicated that the deficiencies in the original privilege log iﬁ-&nﬁﬁad in Rambus’ motion
1o compel would be remedied by a revised privilege log, which provided more detail regarding
the basts for Lhe jomt povilege clinms for the remaimng ADT documents. fd, ol 5. In onder Lo
focus, and hopernlly clinunaie the izames in dispuie, Infincon requested that Rambus agrec to
service of a revised privilege log io licw of Samesunyg and other ADT members filing an
oppesition 1o Rambos’ moeuen., &d at 15, Rembus® counsel repeeted this proposal and would not

comsider whether a revised privilege log would settle the izsues in dispute. id. at ¥ 5.

! Pursuant to this agrecment, on Decemaber 24, 2002, Samsung will be producing 69 of the
ADT-related documents listed on its original privilege log, including 16 documents that have
been reducted 1o proieed silommey-chiend privifeged mlommation,
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1L The Advanced DRAM Consortiom (“ADT™)

All of the docnmenits at issue 1elate 1o ADT, a consortium [ormed In December
1998 by s1x comparues [rom the DRAM indusiry: Infineon, NEC (now Elpida), Samsung, Intel,
Hyundai {now Hynix), and hMicron {collectively “the mermber companics™. The member
companies formed ADT as a vehiele for the cooperative developmant of future DRAM
technologies. To this end, the member companics drafted and signed an agrecment governing
their relationsghip through ADT. See Wilking Theel., Exhibit A

As un industry consortium, the varfous administrative, technical, and legal
fumctions of ADT were camied out through the collaboritive offorts of the certain execulives,
engineers and lawyers of the member companies. With regard 1o Jegal issues of comimon
interest, the member companies either hircd an independent outside counscl or addressed such
issies (hrough (he coardinated efforts of the members” in-house legal staffs, Tor example, the
law firm ol Sughrue Mion PLLC (“the Sughrue Tirm™} was jointly retained to represent the
member companies in conneclion with commaon Jegal interests mediling Lo various intellectual
propsity issues. See Declaration of Roberl M. Masters (“Masters Decl ™, 4 2-5 (atluchcd hereto
at Tab C). As part o[ 1his representation, the membcr companies agreed to keep all
communieations and information exchanged amang the members in furtherance of their eommon
nterests confidential, including all advice of counsel provided by the Sughrue firm. 74 at ¥ 10.

Additionally, the member companies regularly analyzed and resolved legal issues
ol cormmon inlerest to the ADT members throuph the cooperative effosts of the members’
mitcroal legal departments. See Declaration of David A. Ashmore (" Ashmnore Decl™), al 1 5-7
(attached herelo at Tab D). For example, en & member of cccasions, Mr. David Ashmore, @n
attorney with Micron's in-house legal department provided advice regarding Jegal izsncs of

comman interest 1o the representatives of the other merber companies, such as issues relating to
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the participation by third parlies in ADT, as well ag draft contracts between ADT and thurd
parties aod Jrafl comrucls smong the AR members regarding the stnicture and operation of
ADT, &l atf 6. Mr. Ashmore provided this advice wilh the understanding that it was
confidential, and that it was intended to further the commen lzgal inrerests of ADT mnd its
members. X at €. TFurther, pursnant 1o confidentiality provisions i the original ADT
agrecmend, the ADT members weze chligaled 1o keep such information related to the work of
ADT confidential. See Wilkins Decl,, Exhibit A, a1 p 8-0.

ARGUMENT
| T'he Joint Represenbalicn Privilege Applics to the Withheld Dacuments

The attormay-client privilege is one of the oldest and most inaportant privileres
recognized in the law. See US. v. Schwimmer, 892 F2d 237, 243 (2™ Cir, 1992). The privilege
i5 dusigred to encourage Mull and frunk communicalions betwesn attormeys and their clients from
lhe consequences or the apprehension of disclosure, Jd. Tt s also well recognized that the need
to proteed the frec flow of information from a client to attarney logically exists when multiple
parilcs share 4 conunen imerest about a legal matter. 7. Accordingly, there are several well-
recegnized exceplions o the general Tule (kat disclosure of other-wise privileged
communications to a third party waives any privilege in such communications when such
disclosure rclatcs to coordinated efforts between multiple partics reganding a conunon legal
interest. Two of these execptions are directly applicable in the present siluation.

First, 4 juinl representation privilage will apply when @ lawyer {2 retained by
multiple elients for representation regarding common legal interests. See e g, FINC v, Uéden
Corp., 202 F.3d 454, 461 (1% Cir. 2000). Tn such circumstances, disclosure of privileged
comunutications to mors than one client regarding soch weteresls does not waive Lhe povilege.

4. (citing 8 John Hewry Wigmore, Higmere on Fvidence § 2312 ul 603-02 (McNaughten rev.
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ed. 1961)). Sacond, such a joint privilege also attaches to communicztions between lawyers and
clients of different partzes that are in furtherance of common legal interests, which 1s commanly
known as the “common interest” doctrine. ULS. v United Technologies Corp., 979 F. Supp. 10§,
111 (D. Comm 1997), U708, v Schwimmer, 892 F2d at 243; see aleo, Rambus Motion lo Compel
at 3. As with all agsertions of anorney-client privilege, the underlying communicalion smught to
be prowected must itself fall within the attorney-clicnt privilege in order to qualify under these
two exceptions. Unifed Technologies, 979 F. Supp. at 111; Sefvwimmer, 892 F.2d at 244,

A, Documcnts Cootaining Communicaiivns Retating Ta Advice By The
Supghrue Firm Are Frivileged,

Entrics P-3, P-9, P-59, P-84, P-100, P-103, P-108 and P-10Y are ducumr::m.,s {hal
reflect confidential communications between the man;jber COMpAnica I;;’.:ga.rding the Sughrue law
finn's joint representation of ADT. See Exhibit A Thesc communications relate to legal advice
reganling ADT-related intellectual properiy 1szucs for the commen bepefit of the members of
ADT provided by Mr. Ruberl Masters, the Jead Tawyer lvom the Sughure firm regarding its joint
representation of ADT, as well as by other lawvers at Sughmue. See Masters Decl., 7 5.

The advice by the Sughruc fitm was provided with the understanding that it was
privileged and confidcntial and that is was pursuant to Sughrue’s joint representation of ADT.
See Masters Decl., 17, Additionally, the member companiss of ADT agrsed to kesp all
commumicalions and information exchanged among the members in furthenimee of their common
intcrest, ineloding all advice of counsel, confidential within the membership of ADT. See
Nastars Decl., % 10; Wilkine Decl., Exhibit A, atp. 8-9.

In parlicular, coines P-3, P-9, P-3%, P-84, P-100, P-103 and P-109 all relats to
documents containing he nanuies of various ADT mcctings at which legal advice regazding

intellectual properly issucs of common interest pravided by the Sughrue firm was discussed. See
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Tixhikit A2 Further, corrics nm;s. 106 and 108 rclate to dralis of documents that were circulaicd
to various member companies’ ADT ropresentatives, as well as Mr. Masters for the purpose of
ahtaining lezal advice with regard to issues of commeon leral intersst in the drafts. See id
Becapse these docuroenis relleot communicalions relating (o reguests for oz legal
advice provided by the Sughme firm pursuant to the jomt represcatation of the ADT members on
issues of commmoen legal interest, they Gall within the Bounds ol the jount representation privileme
und are prolueled Mram diselosare under the atlarney-eliont privilege, See Oy Corp., 202 F.34

at 461,

B. The Common Interest Doctrine Protects The Docaments Reflecting
Communications Between Member Companics and Their Varlous In- hmlse
Counsel Regarding ADT-Related Legal Issues.

The “commeon interest” doctrine protects the privileged status of attormey-clicnt
cammunications disclosed v one party to another when the parties share a common legal
imterest. See Unired Techmologies, 970 F. Supp. at 111, This interest mecd nod relate o an
ongoing or anticipated Lt g.atiq:ln, but instead may be any legalal interest in commmon. fd.;
Kofwinmier, 892 F.2d ol 243-44. Thus, even in lhe absence of an EK];I].iCii joint retention
agreement, communicalions belween one mombor company and the intemal counsel of another
member of ADT are privileged so lmlé ag (1) the companics share a conunon legal interest n the
communieation and (2) the eommunication reMeels the shared Tegal inlerest, Deifed

Technalopies, W79 F Supp. at 111; Sepwimmer, 292 F.2d at 243,

2 These documents are being produced to Rambus in redacted form on December 24, 2002,
wherein the porlions of e documents relaling (o eilher legal advice provided by Sughrue to the
AT members or reflecting requests for legal advice hy Sughmue on issnes of common legal
interest to thie ADT have been redacted.
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The district court decision in United States v. United Technologies Corporaiion iz
particularly instructive on the application of the common iniersst doctrine to the prosent
siluation. In United 2echnologies, five companies in the agrespace industry formed 2 consortium
10 develop the next generamion of jet engine technology. 279 F. Supp. at 110, The compamies
exchanged legal advice from in-house and ontside coonsel, and communicated regnlarly on
veriens logal 1ssnes relating to the consortium, incleding the corporate stucture of the
censortium and resaliing tax liabiliies. L. The government contested the companies’ privilege
claims, arguing, much as Rambus docs here, that 1£c companies had only shared comumercial
interests and therefore the disclosure of lezal advice to other members of the consorfiom vitlzted
the attomey-client privilege.* K at 112, Tlowever, the Unifed Tecinofogies count recognized
thit the withheld communicalions were protected communicalions on issues of the corporate and
tax structure of the consertium that were of commeon legal interest to the ¢companies as
participants in the consortium, and therefore the shared Iepal advice remained protecied under
ihe atiomey-elient privilege pursuant to the “comemon inlerest™ doctnine. & This same rationale
applies in the present case, |

Here, as in United Technologies, the member companies (onncd the ADT

comsortivm 1o develop now lechnology. Sze Wilking Deel., Exhibit A, at p. 1. Since ADT

! Rambus claims that the ADT members only have a commeon commercial interest and
therefore no privilcge aftaches to their commurications, relying on Bank Renssels Lambert v.
Credit Lyonnais 54, 160 FRD. 437 (SDN.Y. 1995), See Motion to Compel at 4, But in Bonk
Hrussels, the withheld documents related 10 1he viebilily of a mansactian sharcd with others to
facilitate a joint busincss deeision. See id. at 447-48. Tlowever, unlike Bank Brussets, inthe
prescnl stialzon, the challenged documents are not comumereial i nature or directed owards a
Jjoint business strategy. Instead, as in the United Technologies caze the members of ADT seek i
maintain the privitege for docurmenis which relate to their common legal interests In conncelian
with Lheir participation in ADT.
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depends entirely on the participation of its members, the member companies share a common
legal imtersst in a number of issues including ADT s structure, contracts with third parties,
contracts regarding the siuelure smd operation of ATYT, and intellectual property rights. As part
of the operations of ADT, it was undersiood that members” in-honse legal departments,
including David Ashmore of Micren's in-house legal staff, would provide analysis and advice
reganding legal issues of comimon interest to the members companies. See Ashimore Drecl., 77 3-
7. It wasg further vnderstood that such advice wis provided sy parl of the collubomibe elfiorts of
the group and that it was to remain confidential 10 the members companics” eniplayess whose
responsibilities included participation in ADT, See id., al 11 6-7; Wilkins Decl., Dxhibit A, at pp.
59,

1. Documents Reflecting I egal Advice From ADT Members®
In-House Connsel Reparding Draflt Contracis Are Privileged

Among the legal interests in which the ADT members shared 4 commaon interest
wetre confidential conumunications in conncetion with several draft contracts. See Ashmore
Decl, 7 5-7. These drafl contracis fall imo two categories: 1) contracts between the ADT
member companies and third parties; and 2) cantracts among the ADT member companies.

Entries P-5i}, P-53, F-535, P-57, I-60, P-61, P-68, P-6%, P-72, P81, F-93, P-98, P-
106, P-108, and P-110 ail contsin confidential communications related o dl‘aﬁ confracts between
the ADT member companies and third pertics that were circulated among the member corpanies
for commmenl smd approval. Tach of the member companies had a eommon lsgal interest
reganding the rights of the ADT consortium addressed in these dratt contracts. In parlicular,
eritries P-30, B-53, '-35, PP-57, P40, P-61, I*-68, -104, and P-110 relate o drali Non-Disclosurs
Agreements between ADT and third parties, and entries P-69, P-72, P-81, P-53, P-94§, and P-108

relate to a draft agreement between lhe ADT members and poleniial “Co-developers™ that wonld
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also participate in the devclopoaint efforts of ADT. In the discussions of these draft contracts
that are reflected in these documents, the merbers songht and shared advice of their respective
in-house counsel, meluding the wivice of Micton®s in-house counsel Mr. Ashmore on several
ogeasions, in connectlan with issues of commeon uiicrest 1o the members of ADT. See Ashmore
Decl., 1§ 3-7.

Additienally, entzies P-6-8, 10-29, 49-51, 73, 84, und 90 conlain commumcalions
relating to drafis of contracts ameng the ADT mensher conpanics, which woere also distributed
for comment and approval. Specifically, enfries P-5-8, 10-36, 38, 49-51, and 84 relate to drafis
of a contraet for  potential suceessor organization to the original ADT consortium to continue
the development ol DRAM technology, Enides P-37 and 12-39 relate (o a draft agreement
regardmg the termimation of the original conmtraet that formed ADT. Again, as part of its
discussions reflected in these documents regarding the termination of the exisiing ADT group, a8
will as the formation of a svcecssor organization, the ADT membars shared and requested lagai
advice from various in-house counsel, including Mr, Ashiore, regandmg provisions in these
drafts of commeon legal interest to the ADT mombers, See Ashmore Decl,, ] 5-7.

Accordingly, for all of these documents reJecting communications regarding
draft contracts, the member companies had a shared legal interest in the communications amd
these conmnomeations e Joel thal shared inlerest. Thus, these documents are privileged under
the “eommean interest™ dactrine, See United Technologies, 979 F. Supp. at 111,

- Docnments Reflecting Legal Advice Provided By Or Reguested
Of In-Heounse Counsel Af ADT Meelings Are Privileged

The remaining documents (P-93 and P-9%) for which a conmon interest privilege
applies relats to comupunications during ADT meetings that reMeet legal advics provide) by

Micren's in-house lewal counsel, Mr. Ashmoere. This advice related to legal issues regarding
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inviting participation by thied parlive in ADT, which was of cormimon legal intererts to all the
ADT member companies. These cencrrnicalions were made with the understanding that they
would remain confidential to the member companics of ADT. See Ashmore Decl., | 5-7. As
such, under the common interest doctrine, they are alse protzcted by the attomey-client privilege.
United Teckinologies, 979 F. Supp. at 117,

C. Rambus’ Relevance Arguments Are [napplicable To
The ADT-Relaied Privileged Documents.

Rambus® aszcrlions that documents relating to ADT are “highly relevant” to this
pro¢zeding have no legal impact on whether the withhsld decuments are protected rom
discovery. Although in the conlext of atlomey werk product, a party may ohtain access to
otherwise protected materials hased on & substantial need argument, no such exception applies in
the comtext of the atiommey-cliznr i:n‘ivllagﬂ ng 8 matter of law. SiddziT v, Allsiate Ins. Co., Na, 99-
17428, 2001 WL 868376, *1 (9 Cir. Apr. 12, 2001) (limiting a plaintiff’s substantial need
argurents to .attc-t'ne:.-' wark-producl documents); Admiral fns. Co. v. United Siaiex District Cort
for the Divtrict of Arizone, 881 F.2d 1486, 1424 (9™ Cir. 1989) (refusing to pierce the attorney-
clienl privileye based on relevance end substantial nced argumcents). Rambus does not sesk
protected work product, but instead secks documents covered by the aﬂc}ney—climt privilege.
Accordingly, the degree of relevance of the withheld documents to the present action ia
inmmaterial to whather they must be praduced.

Furlher, the basis of relevance alleged by Rambus is that it contends discovery of
ADT?s technical cfforts to design and develop future DRAM technology is necessary in order to
rebutt the allegations in the Complaint that the industry is “locked-in” to technolagics vver which
Rambus aszerts patent rights, However, the documenls being produced on December 24, 2002

provides Rambus with just such discovery. These documents relate to the technical discussions
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ol ADT, which is the very information Rambus seeks through its Motion to Compel, The
ram:ining vhallenged documents do not relzte to such technical discussions, hat instead are
direeted to logal issues of common interest to the ADT membcer companies,

CONCLTSTON

Fur lhe regsons sel [orth shove, ull of the documents listed on (the revised
privilege log are priceted rom diseovery by the atlomey-clicnt privilege by virtue of the joint
repressntation of the Sughrue firm or under the common interest docinne. Accordngly, it is

respectiully requested 1hal Your Honor deny Rambues® Moton lo Compel m ils enlirely.

Date: Deceniber 23, 2002

ot P

hristine I'. Hsu
WETT., GOTSHAL & MANGES LLP
1501 K Street NW, Suite 104
Washington, D.C. 20003

Dravid J. Healey

WEIL, GOTSHAL & MANGES LLP
700 Louisiana, Suite 1600

Houston, T 77002

Counsel {or Samsung Semiconductor, Inc.

DIEAMZEERONA IR LTHICE | £65.0002 12



Dunven B Bavlwed, 4, 00
Darren B, Bemhard
HOWREY SRMON ARNGI.D & WHITE, I.LP
1299 Pennsylvana Avenus, N.W.
Washington, DC 20004

Counsel [or Intel Corporation

Dzt & Brmin M (Lo, P
Theadure G. Brown, ITT
TOWNSEND AND TOWNSEND AND CREW LLD
379 Lytion Avenue
Palo Altem, CA $4301-1431

Counsel for Hynix Sermeomwlucior Ine,

/}w/ééi_ % . %ﬁb@w é‘?“‘i 'ﬁpﬂl
Jared B. Bobrow

WEILL, GOTSHAL & MANGES LLFP

201 Redwood Shores Parloway

Ruodwood Shores, CA B465

Counsel for Micron Technology, Tne,

UL\“WWE £ fﬂ_w:«: . J"“ ﬁ?ﬁ QPH)
Clifford E. Wilkins, Jr.
KIRKLAND & ELLIS
Citigroup Center
153 Fast 53" Street
Kew York, NY 10022-4611
{212) 4464807

Counsel for Infineon Techrologizs North America Corporation
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CERTITICATE OF SERVICKE

The undersigned herby cortifics that truc and corrzct copies of the foregoing were cuvsed
te be served on December 23, 2002 on the following parlies:

Donald 8. Clark

Scerctary

{ftice of the Secrclary

Federal Trade Commission {By Hand}
GO0 Penmsylvania Ave, W.W.

Washington, LT 20580

The Honorable James P. Timony
Administrative Law Judge
Fedcral Trade Commission .

. By ITand
600 Pennsylvania Ave, NNW, Y )
Washington, D.C, 20580

Richard E. Iugren

Asgistant Director

Burean of Competition

Federal I'msde Commiasion (By Hand)
601 MNew Jersey, N'W, Room 6223

Washington, Ix.C. 20850

Malcolm L. Catt
Robert P. Travis
Federal Trude Comrmnssion

. ; By Hand
600 Pennsylvania Ave., N.W. (By )
Washington, D.C, 20580

Counsel for Bambus Incorporated

Steven M. Perry

Munger, Tolles & Olson LLP {By Facsimile)
355 South Grand Avenne

Los Angeles, CA 30071-1560

Counsel for e Advanced DRAM Technology Consarlium

Robert M. MMasters, Ezq.
Sughrue Mion, PLLC
2100 Pennsylvania Avenuc, NWW. {By Facsimile)

OB DU

Washington, DC 20037-3213
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The document containgd in the confidential versien has been wilthbheld fom the public

versinn pursuant o the Proteclive Order.



PUBLEC

UNITED STATES OF AMERICA
BEFORE THE FEPERAL TRADE COMMISSION

In the Matter of
RAVRBLUS INCORMORATED, Docket No.; 9302

4 forporation.

DECLARATION OF CLTFFORD E. WILKINS, JR.

1, Clifford E. Wilking, Jr. declare as follows:

1 1 rm mernher of the State Bar of Mew York and o partner wilh the Jaw frm of
Kirkland & Ellis and represent non-party Infineon Teehnologies North America Corporation
{“Infmecn™). 1 have povsonal knowledge of the fhets set forth in this declaration.

2. On December 3, 2002, [ was informed by outside counsel for Samsung that in
response o a subpocna by Rambus, Ine. (“Rambus™), Samsung had provided a log of privileged
docurpents thal ineluded a nutnber of docwnents related to Samsung®s participation in a joint
development gronp call the Advanced DRAM Technologies (“ADT™) consortum that Samsung
asserted were protectad under a joint defense privilege. I was alse informed that Rambus had
indicaled 10 Samseog that it intended to file a motion to compel the ADT-related docoments
withheld by Samanng,

3. O December §, 2002 I was infonmed by outside counsel for Samsung that
Rambus had {iled a motion to compe] the withheld Samsung AD'I.'-rcla‘tﬂd documents.

4 I have been infirmed that Infineon was also a member af the ALY] consoriiom,

Attached as Exhibit A is a truc and comrect copy of the High-Speed DRAM Interface Developer's



Agreement executed on behalf of Infiieon on Decamnber 21, 1999, Upeon information and belief,
thig agreement was executed by representatives of [Iyundai Electronics Industries Co., Ltd (now
“ITynix™), Micron Technology, Inc. _[“Micmn":l, NFEC Comporation (now “Elpida™), Sumgung
Electronics Samsang™ and the Tntel Corporation (“Intel™), and formed the basis for the ADT
consoriuml.

2. A Deceznber 19, 2002, 1 conlacted Rambus® outside counsel, Steven M. Penry io
discuss resolving the dispute over Samsung’s ADT—related documents without further mation
practice or invelvement of the Court. I indicated to Mr. Perty that Infineon, Samsung, Micron,
Intel and Hynix had agreed to prodoce a immber of the ADT-related documents withheld by
Samsung under a Yoing Defense Prvilege. T also indicated to Mr, Peery that I belicved that any
deficiencies in Sarnsung™s original proivilege with regand o the AD T-relafed documenis identi Red
in Rambus® Motion to Compel would be remedied by a tevized priviiega log which provided
more detnil regarding the hasis for the joint privilege elaims for lhe remain'ng ADT-refated
docoments. T requested that Bambug apres to senvice of o revised pﬂﬁlage log in Yen of
Smmsueg and other ADT membters filing an oppesition fo Rambus® mﬁtiun. Mr. Pemry rejected
this proposal.

I declare mnder penally of perjury under the laws af the United States that the foregoinyg ig
ree and correct and, if called as & witness, [ could and world testify herato.

Executed on Decermber 23, 2002 in New York City, NY

Clifford E. Wilkina, J¢:




The docoment contained in the confidential version has been withheld from the public

versicn parseant to the Protective Order in fas case.



UNITED STATES OF AMERICA
BETORE TIHE FEDERAL TRADE COMMISSION

—r— e e,

In the Matter of

RAMBIIS TNCORFORATED, Docket Na.: 9302

a Corporation.

DECLARATION OF ROEERT M. MASTER

Robert M, Masters declares as fullows:

1. | I am an attomey with the law firm of Sughme Mion, PLLC (“Svghme™).

2 Sughrue wag retaited by a group of companies called Advanced DRAM
Technelogy (“ALYT™), as intellcctual property counsel, no later than March of 2000,

3. ADT included the following manafecturess: Micron, Samsung, Tntel, Infineon,
MEC {now Elpida), and TTyundai (now Hynix) (individually referred to hezein ag “a member
company” and collectively referred to herein as “the Partics™.

4, The Partics share in the costs, expenses and fees incurred by joint counsel.

5. Sughrue was jointly refained to reprezent éach of the ADT member companies in
conaection with providing advice on intcllectural property matters relating to the work of ADT
that waz of common legal interests to the Parties.

6. T was ADT s lead patent counsel.

7. Pursuant 10 Sughrue’s joint representation of the mesnber compunies, 1, as well as
ulher attomeys at Sughrue, provided legal advice to the Partigs in regard to ADT related matters.

This advice was provided with the understanding that it was privileged and confidential,



8. In addition, the Parties have provided infoation to Sughrae for the purpose of
chtaming legal advice from the attorneys at Sughme.

9, The communications between attorneys of Sughme and the Partics have taken
place during mectings botween counszel and representarives of & member company, as well asin
aroup settings with representatives of the Parties present,

10, The Partics agreed to keep all ccromunications and information exchanged among
the members in furtherznce of the common interest confidential, including all advice of counsel.
1 declure under penalty of perjury under the laws of the United States that the forcpoing 1s true

ard correct und, if called as & witness, T could and would testify hereto.

T pt e

Rohert M, Blasters

Execoted on f'zf/l??’ /‘-'?3"




UNITED $STATES OF AMERICA
BEFORE THE FEDFRAL TRADE COMMISSION

In the Matter of

RAMEUS INCORFORATED, Dovket No.: 2302

& corporation,

DECLARATION OF DAVID A. ASHMORE

David A. Ashmore declares 25 follows:

L. T am eurrently Associate General Counzel, Litigation and Antitrust in the Jegal
department of Micron Technology, Ine.

2. I have been in-house counsel for Micron since May 1999,

3, During my employment with Micron, I worked on legal issues relating to
Micron's membership in 2 joint development groop called Advanced DRAM Technology
{"ADT"), |

4. The ADT membership corsisted of the following companies: Micron, Infincan,
Intel, Samsung, NIEC {row Elpida), and Hyundai {now Hynix} (collectively "'the Campenies™).

5. The work 1 performed relating 1o ADT included enalyzing and providing .ndvine :
regarding legal fssues of common interest to the Companies a8 members of ADT, The jssucs for
which I provided advice included contractual issues related to draft contracts between ADT and
third parlies, draft contracts among the ADT members, and amendments of existing ADT

contracis.,



6. (Jn several occasions, 1 divectly communicated legal advice Ttéarding ADT 10
representatives of the ather Companes with the vnderstanding that such communieations were
pursuant to the common legal interests of the Companies, and tﬁat sich co mmuﬁ{calinns wauld
be majntained in confidence ard disseminated caly to indjvidozls within the other Companits
that weze involved in the werk of ADT, Tn tumn, iepresentztives of the other Companies shared
legal apalysis and a.ﬂ‘vicc: on issues af common Interest relating (0 ADT with representatives of
Micron, including me, who were invalved in the work of ADT. 1, and te the best of my
knowledge, the cther represcntatives of Micron maintaised this advi;:e in cnnﬁda_nce.

7. I also provided advice ta Micron re presentatives with ADT responsibilities -
relaling to certain issees of common interest to the ADT members with the understanding that it
would be transmitted 1o represertatives of the other Companies who also pessessed
responsibilities relating to ADT. Tt was my understanding that these representatives agreed to
maintain the communications in confidence and limit disseminstion of these communications o
individuals involved in the work of ADT. |

T declare nnder penalty of perjury under the Taws of the United States that the foregoing is

trie and correct and, if called as a witness, [ coutd and would testify hereto.

Q}\M@/ﬂv

IfaYid A. Ashmore

Execeted on lg‘}/ ,l.%‘/ Q.Gﬁ{i-



