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In the Matter of PUBLIC VERSION

MSC.SOFTWARE CORPORATION, Docket No. 9299

a cerporation.
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To:  The Honerable D. Michael Chappell
Administraive Law Judge

COMPLAINT COUNSEL’S MGTION FOR SANCTIONS

FOR RESPONDENT'S WILLFUL NONJCOMPLIANCE WITH ORDERS THAT IT
COMPLETE ITS RESPONSE TO COMPLAINT COUNSEL’S

FIRST REQUEST FOR PROPUCTION OF DOCTUMENTS AND THINGS

Pursnant to Rule 3.38(b) of the Federal Trade Commission Rules of Praches, 16 C.F.R.
§ 3.38(b), Complaint Counsel respectfully move for an order imposing sanctions against
Respondent for Respondent’s willful non-compliznce with the Scheduling Order, (Exhihit 1),
Your Horor's Order of Tanuary 18, 2002, (Exhibit 2), and Your Honor’s Order of May 22, 2002,

(Exlubic 3). Since tae close of discovery on May 28, 2042, and m spite of your Honor's m‘der

that Respondent complete its document production by that date, Respondent ﬁmduced more
documents than it produced thronghout the entire discovery period up to that date. Mosl of lhe
materials Respendent produced were in an electronic form still not usabic to Complaint Counsel,

The Federal Trade Commission Rules of Practice 3.35 provides that, “{i]t shall be the
duty of parties to seek and Adminisirative Law Judges to gr:int” sanctions or other appropriate
relief as may be sufficient to compensate for failure to produce documents as ordered.™ This case
requires scverc sanctions and substantial additional relief, because Respondent’s violation of

discovery Orders has been so severe and prejudicial. Respondent did not complete its response



to Complaint Counsel’s November 21, 2002, First Request for Production of Documents and
Things (“the Document Request™, Exhibit 4), by May 28, 2602, as Your Honor ordered, and in
fact is nol expected to complete its production before the trial of this mattcr hegins, Two
alternative draft QOrders are attached as Exhibits 5 and 6.
I. The Federal Trade Commission Rules of Practice Anthorize Use of Sﬁnﬂinns

The Federal Trade Commission Rules of Practice and the Federal Rudes of Civil
Procedure both anthorize sanctions where, as here, a party has vielated an Order to comply with

discovery. Rule 3.38(b) provides:

If a party or an officer or agent of a party fails 1o comply with an crder, including an order
... for the produciion of documents, . . . the Administrative Law Judge or the
Commission, or beth, for the purpose of permitting resolution of relevant issues and
disposition of the proceeding without unnecessary delay despite such failure, make take
such action in regard thereto as is just, included but not limited to the followmg:

{1)  Infer that the. . . documents or other evidence would have been adverse to the
party;

{2)  Rule that for the purposes of the proceeding the matter or matters corcerning
which the order or subpoena was issued be taken as established adversely to the
parly;

{3)  Rule that ite pariy may not infroduce into evidence or otherwise rely, in support
of any claim or defense, upon testimony by such party, officer, or agent or the
documents or other evidence;

(4)  Rule that the party may not be heard to object to introduction and use of secondary
evidence to show what the withheld admission, testimony or other evidence would
have shown; or

(5)  Rule that a pleading, part of a pieading, 2 motion or other submission by a party
conceming which the order was issued be stricken, or that a deeision of the
proceeding be rendered against the party, or both.

16 C.F.R. 3.38(b). Inaddition, Rule 3.38(c) provides:
Tt shall be the duty of parties te seck, and Admimistrative Law Judges to grant, such of the

foregoing means of relief or other appropriate relief as may be sufficient Lo compensate
for the withheld testimeny, documents, or other evidence,



16 C.F.R. 3.38(c).

M. Respondent’s Order Violations Merit Sanctions

Respondent violated three Orders when it farled to complete production of responsive
documents by May 28, 2002, as Ordered. The Scheduling Order provided that May 28, 2002,
was the cut off date for discovery. On January 18, 2002, Your Honor Ordered Respondent to
fulfill its 0w representations aﬁoui whal documents it would produce and what steps it would
take to comply with the Document Request.! Four months later, when Respondent still had
neither complied with the representations it had made about its production nor completed that
production, Your H-:mnr_ issned the May 22, 2002, Order and set a clear deadline for completion
of Respondent’s production. Your Honor ordered Respondent to complete its production “inno
case later than May 28, 2002, (Exhabit 3}.

Although Respondent sought no relief frem the Orders Your Honor issued, it did not

comply. [nstead, Respondent made a staggeringly incomplete response by May 28, 2002,

! Respondent had represented at the time that, “[i]ln an effort to promote the flow
nf discovery, MSC has agreed to and begun searching all of its world offices for all responsive
docurnents for all times requested by Complaint Counsel, despite the enormity of the burden of
such searches.” (Exhibit 7, Respondent’s Memorandum in Opposttion to Complaint Counsel’s
Motion to Commpel, January 7, 2002, at p. 12). Respondent also had represented that, “MSC
remains committed to working with Complamt Counsel . . . producing the large volume of
docurnents responsive to Complaint Counsel’s requests in a time period that is not unduly
burdensome.” (Exhibit 7 at p. 6) Respondent had stated that it was “working diligently with
Complaint Counsc] to provide responses to Complaint Counsel’s documenl requests,” (Exlabit 7,

atp. 1),

é Your Honor issued the May 22, 2002, after considenng Respondent’s pleas for
relief from discovery obligations due to Respondent’s efforts to dats, the claimed costs of
compliance with discovery, and Respondent’s fimancial condition, (see Respondent’s May 20,
2002, Opposition to Complaint Counsel’s Motion to Compel, Exhibit §), and Respondent should
not be permitied to re-litigate this issue.

&
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delivering the hundreds of boxes, or well over half of all responsive documents, after May 28,
2002. Respondent delivered 57 boxes of hard copy responsive documents, the latest on July 1,
2002, just one week before the start of trial, and 127 CDs containing the equivalent of 460 boxes
of electronic documents in unusable form, for & total of 516 boxes, after May 28, 2002.}
Respondent’s willful non—compliance with Your Honor’s Orders justifies the imposition
of hoth Raule 3.38(b) sanctions and additional Rule 3.38(c} relief. The relief should be strong, to
tailor it to the seriousness and scope of Respondent’s non-compliance with Your Honor's Orders.
Under similar circumstances, in an antitrust case, the Supreme Court foung the ultimate
sartction under the Federal Rules of Evidence justified. In that case, the non-complying party
was the plaintiff, and the Supreme Court upheld the sanction of dismissal of plaintiff's case for
failure to timely comply with a discovery order. National Hockey League v. Metropolitan
Hockey Club, 427 1.5, 639 (1976}, The Supreme Court quoted the lower court decision:
* Adter seventeen months where crucial interrogatories remamed substantially unanswered
despite numerous extensions granted at the eleventh hewr and, i many instances, beyond
il eloventh hour, and moteifistanding several admoerztions by the Coort and promizes
and commitments by ihe plaintiffs, the Court must and does conciude that the conduet of
the plaintiffs demonstrates the callous disregard of responsibilitics counscl owe to the -
Court and to their gpponents. The practices of the plaintiffs exemplify flagrant bad faith

when afier being expressly directed to perform an act by a date eertain, viz., June 14,
1974, they failed to perform and compounded that noncompliance by waiting until five

3 Respondent submiticd 34 boxes of physical documents on May 30, 2002, 10
hoaxes on May 31, 2002, 9 boxes on June 11, 2002, 3 boxes on June 13, 2002, and one box on
July 1, 2002, with no explanation as to why they wete submitted after the May 28, 2002, date
when their production was required by Your Honor’s Order. In addition, Respondent submitted
49 CDs in unusable form on May 28, 2002, 15 CDs on May 29, 2002, 34 CDs on May 30, 2002,
and 29 CDs on June 12, 2002, together containing the equivalent of approxamately 460 boxes of
documents. As explained in Complunt Counsel's June 7, 2002, Melion to Compel, these CDs
contained no bibliegraphic information or load files that would be necessary to make use of
them. As of this writing, Complaint Counsel still is waiting for a usable submission from
Fespondent.

.



days afterwards before they filed any motions.”
427 U.5. at 620, citing National Hockey League v. Metropolitan Hockey Chib, 63 F.R.D. 641,
656 {1974). 'The Supreme Court then concluded that the “. . . record shows that the District
Court was cxiremely patient in its efforts to allow the respondents ample time to comply with its
discovery orders. Not only did the respondents fail o file their responses on time, but the
Tesponses which they ultimately did file were found by the District Court to be grossly
inadegnate.™ 4. at 642. The Supreme Court acknowledged that dismissal was a severe sanction,
but concluded in this antitrust case that, ©. . . here, as in other areas of the law, the most sgvere in
the spectrum of sanctions provided by statite or ruls must be available to the district court in
appropriate cases, not merely to penalize ihose whose conducl may be desmed to warrant such a
sancton, but to deter those whao might be tempted te such conduct in the absence of such a
deterrent,” Id. at 643.

Respondent’s conduct here was similarly egregions — and even more egregious -- than the
s rempaiding party’s o Matioual Heckoy League, end warrantes a similarly severe sanction.
Respondent did not object to or seek relief from this May 22, 2002 Order, or inform either this
court or Complaint Counsel that it would have difficulty or be unable to comply with it. The
non-complying party in the Supreme Court czse mentioned above at feast filed motions five days
after its failure to comply with an order to complete discovery. Compare, National Hockey
Leazue, supra, at 640.

L. Complaint Connsel Offers Two Alternative Sanctions Orders

Federal Frade Commission Rule 3.38(h)2) provides that an Administrative Law Judge or

the Commission may rule that for the purposes of the proceeding, the matters concerning which

-~
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am order was issued shall be taken as established adversely to the party who violated the order.
Complaint Counsel respectfully moves the issuance of the proposed Order attached hereto as
Exhibit 4, conlaining a ruling that the elements of Complzaint Counsel’s Complaint ars taken as
established adversely to Respondent, and entering a judgment for Complaint Counsel. A
proposed draft onder doing so is attached hersto as Exhibit 5.

[n: the alternative, Complaint Counsel proposes that Your Honor issue the preposed Order
attached hereto as Exhibit 6. This proposed order would imnpose three sanctions against
respondent under Ruie 3.38(b):

(1) adopt an inference under Rule 3.28(b 1) that the documents not produced by May 28,
2002, would have been adverse to Respondent on any or all allegations of the Complaint

{adoption of which inference still would allow Respondent to put on a defense);

{2) prohibit Respondent from introducing imto evidence or otherwise relying upon, such
documents, pursuant to Rule 3.38(b)(3). and

{3) prohibit Respondent from objecting to intreduction and use by Compiaint Counsel of
any secondary evidence to show what the decuments produced by Respondent after May 28,
2002 wouid have shown, pursuant to Rule 3.38(bX4).

n adziton, tee allernative prepoded Order also would pernut Complaint Counse] to:
(1) amend its Exhibit List;

(2) mtroduce into evidence any of the documents preduced by Respondent to Complaint
Counsel after May 28, 2002, or any other documents or events reasonably related thereto, and
Respondent shall have no right to object to their introduction;

{3) present testimony, including expert testimony, regarding any of the documents
produced by Respondent to Complaini Counsel aftcr May 28, 2002, or any documcnts or cvenis
reasonably related therete, without objection by Respondent; and

(4) mirodece such docurmnents into evidence or present testimony about them in its
rebuital case which otherwise rightdy should have been part of Complaint Counsei’s case in chief,

Finally, the altermative proposed Onder makes clear that Complaint Counsel’s experts may

-+
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testify about and rely upon any of the documents produced by Respondent to Complaint Counsel
after May 28, 2002, or any documents or events reasonably related thereto, without objection by
Respondent, In order o permil Complaint Counsel to complete its discovery, the proposed Order
requires Respondent to produce its employees for deposition promptly sl Complaint Counsel’s
request, and to give Complaint Counsel 3 business days’ notice before the testimony of each of
Respomdent’s witnesses.

Respondent should not be granted addilional lime to complete its document response, in
lieu of sanctions.? Your Honor already has accommodated Respondent up o close of discovery
set in the Scheduling Crder. Any further delay would not be in the public interest. It is well
recagnized that when the disobedient party is the defendant, a stay of the proccedings 13 unlikoly
to be an effective remedy, and could operate to defendant’s advantage, particularly when (as
here) the defendant has an interest in delaying the plaintifi’s case. See, e.g., Bell v. [mifed States,
31 F.R.D. 32, 36 (DXan. 1962}, See also Meore’s Federal Practice 33 37-94, and Ferrazzano
Trading Corporation, 91 F.T.C. 888 {1976) (no tempus penitentiae should be allowed before
sanctions are granted where the responding parly’s failed production was deliberate and willful).

Given the cnormpous volume of documents that Respondent produced afler the close of
discovery, and so close to the hearing date, there is no time to pive Respondent another ehanee to

comply witheul delaying the hearing and resolution of this matter,” and such canmot be granted

4 Complaint Counsel filed & Motion to Compel Bespondent to Complets ifs
Response on June 7, 2002, Respondent answered the motion, it still is pending. Complaint
Counsel considers this motion not moot until Complaint Counsel receives a complete and usable
reSPONSe.

* Compare, Beatrice Foods, 180 FEC [exis 204 (to avoid prejudice to complaint
goungel after Respondent produced 8 cartons of documents late, substantial continnance of
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under the Rules absent good cause,” and waould not be in the public interest.  As Complaint
Counsel has steadfastly maintained thmughmllt this proceeding, however, delay in the trial and
ultirnate resolution of this matter is against the public interest because Respondent’s own
documents suggest that it has profifed from its anticompetitive acquisitions of UAl and CSAR, {o
the detriment of consumers. Respondent has songht throughout this proceeding, most recently in
its July 3, 2002, motien, to have Your Ilonor delay the hearing and resclution of this malter, and
Complaint Counsel has opposed all delays. Respondent should not be rewarded with the delay it
has sought, for its non-compliance with Your Honor's Orders, and for taking matters into its own
hands to impede Complaint Counsel’s preparation and presentation of its case,

The Supreme Court found 1 National Hockey League that even the seversst of sanctions
are justified whers, as here, a responding party complied partly with discovery as ordered, but the
response rerained substantially incomplete by the deadline contained in an order. In this ease,
Respondent’s production by the May 28, 2002, deadline set by Your Honor’s May 22, 2002,
ot rwea dwarfod by Respondent’s preduction after May 28, 2002, and Respondent’s
production still is not complete one month after that date, and on ';he eve of trizl
| Respondent’s conduct subsequent to the May 28, 2002, deadline confirms that its non-
compliance with Your Honor's Orders exemplifies bad faith. Respondent has offered no
explanation to Complaint Counsel or Your Honor for its late production of physical decuments,

and although Complaint Counsel notified Respondent immediately of the deficiency in the May

proceedings granted [or Complaint Counsel to perse them, and Respondents ardered to make
their officials avatiable [or depositions in Washington).

]



28, 2002, electronic production, and even afier Complaint Counsel filed 2 Maotion to Compet
procdirction in usable form on June 7, 2002, Respondent refused and failed to supply the
electronic documents in usable form. As of the date of this filing, one month afier the date
Respondent was required to have completed its preduction, and just days hefore trial is to begn,
Complaint Counsel still do not ha‘.ve benefictal use of the electronic document production.
I¥. There iz Ample Precedent for ALY Use of Sanctions

Administrative Law Judges have imposed sanchons under the Federal Trade Commission
Rules of Practice, and the Commission has stronply reaffirmed the power of Admimstrative Law
Judges to impose sanctions, as appropriate, In adjndicative proceedings.  The Federal Trade
Commission Rules of Practice authorizing Adnrinisirative Law Judgaé and the Commission to
impose sanctions and such other relief as may be necessary to compensate for non-compliance
with Orders compelling compliance with discovery are essential to maintaining the integrity of the
administrative process, particularly given the deadlines for adjudication imposed by the 1996

Trles tanzes? Balo 3.1 provides that, “NiM is the nolicy of the Cormmission that_ to the extent

4 In 1996, when the Commission amended the Rules of Practice, it stated that:
“umnecessary delay in adjudications can have a negative impact on the Commission's
adjudicatory program and law enforcement rission. The agency’s longstanding policy has been
that, to the extent practicable and conmstent with requirements of 1aw, adjudicative proceedings
shall be conducted expeditionsly and that both the Adrrinistrative Law Judge and litigants shal!
make every effort to avoid delay at each stage of the proceeding. 16 CFR 3.1, Unnecessary long
proceedings waste Commission and private resources. Delay can extend legal uncertainty for
respondents and third parties, and may reduce the efficacy of any remedies resulting from such
proceedings.” 61 FR 50640 (1996). The statement of basis and purpose for the Rules changes
provides furlher guidance; “The Commission also encourages the ALJs to consider implementing
ather techmques, besides the rule amendments announced in thiz notice, to expedite action it
cach adjudicatory proceeding. Efficient adjudication required affirmative case management, and
ALI's have broad powers under Rule 3 42(c) that shounid be usad fully to balance the interests of
expedition and faimess. . . . The Commission also invites the ALJs to exercise their discration in
regulating the course of adjudicative proceedings in a manner that expedites proceedings,
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practicabie and consistent with tequirements of law, such proceedings shall be conducted
expeditiously. In the conduct of such proceedings the Administrative Law Judge and counsel for
all parties shall make every cffort at cach state of a proceceding to avoid delay.” 16 C.FR. 3.1
The Commission’s 1996 Rules changes sought to promote expeditious resolution of Part [1] cases
by requiring that an Administrative Law Judge file an initial decision within one year of service of
the administrative complainy, excepl in extraordinary circumstances, strengthening the tools
available to an ALJ 1o manage administrative proceedings, and encouraging the Administrative
Law Judges to actvely manage administrative proceedings.

To minimize discovery delays in administrative proceedings, the Commission in 1996
amended Rule 3.21 to promote greater use of pre-hearing and statns conferences to narrow
evidentiary issues and help the Admimstrative Law Judge plan an efficient evidentiary hearing,
The Commission announced that it expected that at this conference, counsel would be required to
submit any proposed stipulations of law, fact, or admissibility of evidence, exchunge exhibsl and
witness Hets, and desizoate testimony to be presented hy denasition. I at 50644, Respondent’s
late production snd production in unusable form of responsive documents made it impossible for
Complaint Counsel to prepare properly its exhibit list, proposed stipulations, and evidentiary
objecticns as required by the Scheduling Order or anticipated by this Rule change. The
consequence, as the Comtnission well anticipated, is likely to be delay at trial, as Complaint
Counsel will be forced to deal with evidentiary issues during the course of trial, rather than in

advance, particularly if sanctions and other relief are net granted.

consistent with due process considerations,” [fd. af 30640-50641,
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The Commission has upheld nse of Rile 3.38 sanctions in circrmstances simiijar to those
presented by this case. See, e.g., (Hin Corporation, 113 F.T.C. 400 (1990) (Commission upheld
sanctions for violation of prehearing scheduling order), Jaternational Telephone and Telesraph
Corp., 104 F.T.C. 280 (1984) {Comnussion upheld nse of sanctions where respondent willfully
withheld some of the documents required to be produced by an order, even after complaint
counsel had reduced the scope of subpoena specifications on which compliance had been
delayed—sanctions mercly heid the respondent to their own choice of how to proceed). The
Commission upheld the 777 Admmistrative Law Judge’s use of sanctions like those Complaint
Counsel seeks here.?

The Commission recognizes that the adverse inferences available under Ruls 3.38 and
Federal Rule of Civil Procedire are both based on the same premise: if a party has relevant
evidence within its control but fails to produce it, that failure gives rise to an inferenice that the
evidence is unfavorable to him. 7T, supra, al 380, citing fnternational Union (UAW} v. NLRB,
459 F 2100 1036 (DO, G, 1972). In dmerican Medical Association, 94 F.T .71 (1979),

the Cominizzion steted that application of the adverse inference rule may be made only when the

4 {1} An adverse inference under 3.38(b)(1) such that Complaint Counsel was
deemed to have establishcd onc of the clements of liability for which Respondent had produced
documents after the deadline set by an Order; (2) a ruling under Rule 3.38(b)(3) that Respondent
was barred from entering into evidence or otherwise relying upon any of the docwments not
supplied by the date required by the Order; and (3) a mling under Rute 3.38(b){4) that
Respondent would not be permitted to object to Complaint Counsel’s introduction and nse of
other relevant and reliable evidence, on the grounds that the withheld documents were hetter
evidence. ITT, I The Commission affirmed Administrative Law Judge’s demal ol
tespondent’s motion for dismissal of the sanciions, even though respondent offered to agree to
allow complaint counsel to present the late-produced evidence durmg their rebuttal ¢ase, and
respondent offered to forego the right ta use sech late-produced evidence in rebmittal. Such offers
did not negaie the prejudice, or obwviate the need for sanctions, and would not hers if they were
made.
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party’s failure to produce documents is not adequately explained. The resulting inference may be
strong or weak, depending on the person’s conduct and the surrounding circumstances. In the
ahsemee of “a strong explanation for non-compliance,” adverse inferences are properly drawn.
FTT Id at 410-411, citing American Medical Associafion, supra, at 195-196. Respondent has
offered no explanation for its non-cotnpliance.

Precedent under the Federal Ruies supparts sanctions for tardy production of electronic
docoments without the source code necessary to read such records. See Fautek v. Montgomery
Fard & Co., 96 F.RD. 141, 145-146 (N.ID. 1li. 1982} {party sanctioped for tardy production of
computer records and source code to read reeords, and liable for costs incurred by requesting party
in developing software program to retrieve electronic data because responding party initially
denied existence of software it later produced), See also, Second Chance Body Armor, Inc., v
American Body Armor, Inc., 177 F.R.D. 633, 636-637 (N.D. TIl. 1998) (umtimely production of
computer tapes and back-up tapes sanctioned). Where a party fails to provide with the electronic
provhustion of rasponsive decuments the codes and other information necessary to decipher an
cleetronic produstion of Tespensive documents, the response vielates the responder’s obiigation to
respond completely, accurately, and in imely fasluon. “[D]ilatory and partial comphance with a
document request does not ramove a case from the ambit of sanctions.” Faufek, supra, at 143,
Informal cooperation later, after a defective production electionic documents, does net cure the
earlier non-compliance, or render the responding party mmmune from sanchons. Fawtek, supra. at
144-145, Ultimate production of required responsive matenial does not abselve a party from
liability for sanctions where production was not timely made in compliance with a court order.

Ohio v. Arthur Andersen & Co., 570 F.2d 12370, 1374 (10" Cir.\. cers. denied, 439 U8, 833
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(1978).

Respondents” legal obligations to respond to discovery in timely and complete fashion in
turn requires parties and their attorneys to take reasonable steps to ensure that their responses to
discovery are complete and accurate. Fautek, supra, at 145, citing, inter alia, Haney v.
Waadward & Lothrop, Inc., 330 F.2d 940 (4™ Cir. 1964); Allen Penn Co. v. Springfield Photo
Mount Co., 653 F.2d 17, 23 (17 Cir. 1981). Failure to make timely production of responsive
information may justify the imposition of sanctions, even where the failure to make timely
production is the result of simple negligence. Compagnie de Bauxites de Guinea v. Insurance Co,
of Norih America, 651 F.2d 877, 885 (3d Cir. 1981}, aff'd sub nom. Insurance Corp. of ireland,
Lid v. Compagnie des Baudies de Guinee, 456 U.S. 694, 102 5. Ct. 2099 {1982). Where it is
apparent that it should have been easy for counsel to determine with the help of their clients and
computer experts what auxiliary information would be necessary to understand the electronic
preduction of documents, courts have concluded that non-production of the anxiliary information
3 reckinos, »ohuwt, ara mislesding not only to the party requesting documents, but to the court.
Sanchons have been found to be appropnate in such cases *““nét merely to penalize those whose
conduct may be deemed to warrant such 2 sanction, but to deter those whe might be tempted to
such conduct it the absence of such a deterrent.” Fautek, supra, at 146-147, citing National
Hockey League v. Metropeiitan Hockey Club, Inc., 427 U.S. 639, 643 (1976) (per curiam).

Where a responding party has agreed to preduce documents responsive to a requesting
party’s requests, but then does not do 86 in a complete, accurate, and timely way, sanctions are
appropriate. Fec-Air, Inc. v. Nippondenso Manufacruring USA, inc., 1994 1).5. Dist. Lexis 20256

(N.DLTIL 1994), Where the requesting party has relied upon representations of the respending
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party that it would respond completely, and has constructed and implemented its discovery, trial
* girategy, and trial preparation around the ;"espﬂnding party’s representations and certifications that
relevant documents will be and have been produced, as Complaint Counsel has, the prefudice to
the requesting pﬂri}r. 18 acute. Jd. Sanctions are appropriate where a responding party produces
responsive documents after discovery has closed, and close to the eve of trial. /& When it is
apparent that a responding party easily located the remaining and late-produced documents in the
offices of its own counsel, courts have found that this indicates that reasenable steps were not
taken by the responding party during discovery to ensure that its responses were complete and
accurate, and sanctions have been imposed. fd.
f Your Hongy’ ers Was Willful

Respendent chose to reduce its sfforts to comply with Your Honor's Orders, due 1o its
financial condition. See, Respondent’s May 20, 2002, Opposttion to Complaint Counse]’s May
19, 2002, Motion to Compel. (Exhibit 8). Respondent admitted that its production of responsive
documents hed Rorn Alawed dhin 1o Raspondent’s decision, “due to its current financial condition,
te limit the number of people reviewing documents to six, down from turty.”  Your Honor
rejected Respondent’s arguments that it could not comply by May 28, 2002, and Ordered
Respondent to comply by that date.

Respondent’s decision to produce slectronic decuments in an unusable form was

mienhional and willful, as well. Respondent neither objected to nor complicd with the Document

Request instriction that Respondeni conter m advance to obtain Complaint Counsel’s agreement
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that a propased electronic document produetion wouid be in a nsable form.” Respondent
consistently maintained that it was under no ebligation to supply Complaint Counsel with the
documentation necessary to make the electronic document production usable to Complaint
Counsel. See, Respondent’s Supplement to Its Emergency Motion to Remedy Jim Cashman’s
Refusal to Appear, at fr.13. (Exhibit 9). As explained in the attached sworn statermnent of
Complaint Counsel Karen A, Mills, even after Cornplaint Counsel advised Respondent what it
would need to make the electronic production usable, Respondent refused to provide the
nformation,™ and refused to commission its elecironic document production company to make
the electronic document production usable to Complaint Counsel, as well azs Respondent.
Respondent’s subsequent conduct further confirms that it willfully withheld responsive

electronic documents from Complaint Counzsel until the eleventh hour. Respondent compounded
the prejudice due to its non-cempliance with the May 22, 2002, Order by failing to include copies
of most of the electronic docurnents on the Exhibit List it submitted pursuant to its Scheduling

_ Ordey obligations. Tosemdont did met sibos! copies of all exhibits, including the electronic
-docurnents 1t planincd to use, until 6:20 p.m. on Junc 28, 2002. Ewidence that a party deliberately
withheld relevant responsive documents also justifies a sanetion prohibiting the party from relying

upon those docwments in its own presentation. 77, Id. at 381, eiting NLRB v C. H. Sprague &

! Complaint Counsel’s conduct in this matter follows, and Respondent’s viclates,
well-accepted legal practice. In this day and age of electronic documents, when electronic
production 15 sought or made, it is well accepted good legal practice for parties to discuss in
advance of production which supplementary malerials will be needed to use them effectively.
Maare's Federal Practice 3d, § 37A-46 and 47.

e Complaint Counsel’s efforts to obtain the slectronic documents in usable form via
negotiation with Respondents is no bar 1o sanctions. Fautek, supra, at 147,
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Sen Co., 428 F.2d 938,942 {1* Cir. 1970).

Respondent's subseguent conduct does not cure the Order violation, diminish the
prgjudice to Complaint Counsel, or obviate the need for sanctions. Tt was not until fourteen davs
after Respondent’s production was due that it even offered to permit its electronic document
production company to produce the electronic docnments to Complaint Counsal in usable form.
In order for a complete response to the Document Request to include an electronic submission,
Respondent was obliged te confer in advance, obtain Complaint Counsel’s determination that the
production planned would be usable, and provide the usable production by May 28, 2002,
Because the electronic production was not designed to be usable for Complaint Counszl,
Respondent’s electronic docurnent production company must retrofit the production it prepared
for Respondent. This retrofit has taken substantial time, and Complaint Counsel still does not

have beneficial use of these documents.'! Usability disputes aside, Respondent indisputably

= From May 28 to the present, Respondent consistently maintained that it was under
no ohligation to simnly Complaint Counsel with the docimentatian necessary to make the
electronic docwrneni prodeciiun asable io Coimnplaint Couneel. See, Respondeni®s Supplement ta
Its Emergency Motion to Remedy Jirm Cashman’s Refusal to Appear, at fn.13. (Exhibit 9)
Complaint Counscl disputes Respondent’s characterization of the facts in foatnote 13, and notes
that Respondent’s motion was not supported by any swom statement by counse! 1o the factual
predicates on which Respondent relies. Complaint Counsel disputes Respondent’s representation
that the failure to produce the 29 CDs delivered on July 12, 2002, was beyond MSC’s conirol.
As Commission precedent and case law summarized below demonstrates, Respomdent was
legally obliged to supervise its agents to insure a complete, accurate, and timely production of
responsive documents. Furthermore, while it is true that Respondent orally offered for the first
time on June 12, 2002, to authorize its document production company to provide Complaint
Counsel with additional documentation to make the electronic production usable, it was a late
and hollow offer, and has not yet been accomplished. Complaint Counsel disputes Respondent’s
tnisleading representatton that Respondent volunteered to give Complaint Counsel a searchable
.database for the entire 127 CD production. Respondent neglected to mentton that ne such
searchable database accessible to Complaimt Counsel existed or even now exists. It did not exist
on June 12, 2062, when the proffer was made, nor on June 17, 2002, when Respondent’s
Supplemenial Giing was made, and it slill does not exist, but mast be created. Complaint
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produced 78 CDs after the deadling of May 28, 2002, set by Your Honor’s May 22, 2002 Order,
and for 49 of those tardily produced CDs, Respondent does not even claim the weak excuse [or
non-preduction of inadvertence.

¥1. Complaint Counsel Is Prejudiced by Respondent’s Incomplete and Tardy Production

Respondent’s tardy and incomplete production of responsive documents significantly
prejudices Complaint Counssl's preparation of its case by denying the timely and complete
discovery Your Honor ordered — prejudice that, if not at least partially remedied by sanctions and
additional velief, will deny the public the benefit of a full angd fair tnal on the merits, and will
complicate and lengthen the trial of this matier. The nature and extent of the prejudice is
obvious. Complainl Counsel was unable to use documents produced late, or in usuable form, io
depose witnesses about these doecuments, share the documents with cxperts, follow where the
documents might lead with additional discovery, use the documents in its pre-trial brief or
findings of fact, include the documents on its exhibit list, use the documents to inform the
preparation and pressarston of Complaint Connsel’s presentation of its case in chief, prepare
documents for vse in courtroom presentations, anticipate and t;ast Respondent’s defenses, or
consider whether such docurnents might usefully serve as rebuttal evidence.

The tardy and unusable slectronic documents, are on CDs labeled including responsive

documents from top exccutives at MSC; including Messers. Pema (CEQY, Murphy {Senior Vice

Counse] further dispute Respondent’s June 17, 2002, representation in footnote 13 of
Respondent’s Supplement o 18 Emergency Moetion thal Respondent had been working with the
vendor to obtain the files in the format best suited to Complaint Counsel’s needs — Respondent
has done nothing of the kind, but put the burden on Complaint Counsel to work with
Respondent’s electronic prodection company to desizn a refrofit of Respondent’™s unusable
production. This delay could have been avoided if Respondent had conferred in advance as
required by the Document Request.
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Prasident of Global Sales), Morgan (Vice President of Software Development for MSC and
former President of TJAT), Dyer (Senior Director Global Acrospace Accounts), and Mehta
{Director of Macketing and Business Development). Also, it should be noted that Respondent
represemted to Complaint Counsel that Mr. Mergan had ne non-electronic responsive documents,
and '.chat all of tus responsive documents would be electronic. Therefore, the tardy and unusable
production of Mr. Morgan®s responsive documents is particularly egregious, as Complaint
Counsel bave had access to none of Mr. Morgan’s responsive documenis.

In addition, Complaint Counsel was prejudiced by the delivery, after the May 28, 2002,
return date set by ¥Your Honor's May 22, 2002, Order, of 57 boxes of hard copy documents,
representing responsive documenis fom the files of the following MSC employees: Baldwin,
Barthenheier, Barclay, Beer, Blakcly, Brown, Cully, Dimas, Dyer, Gastl, (willim, Hart, Ibrahim,
Johnson, Kenvon, John Long, Lou Long, Louwers, Mattice, Mattson, Mowrey, Murmphy, Roach,
Rose, Sacre, Smith (secretary to the CEQ, Mr. Perna), Smithsen, Spangler, Thomton, Tarres,
Torvund, Rovmond, Sheridan, Waas, Colly, Louwers, Murpf!}y, and Ri:if-sﬁ'.; a5 well as some contract.
central files, and other files unidenvified as to source. Respondent’s terdy production dented the
same beneficial uses of these documents listed above. It also should be noted that Respondent did
not volunteer to make any of the witmesses previously deposed, tfor whom documents were
produced after Respondent was ordered to produce them, available for additional deposition, in
any effort to partially cure the defective produciion.

VII. The Request for Sanctions is Timely and There ic No Just Alternative
No doubt Respondent wili oppose this motion for sanctions, and we can anricipate and

urge Your Henor to dismiss Respondents’ objections as untimely presented and already decided.
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Your Honer already considered and rejected Respondent’s argument that its financial condition
prevented it from responding by May 28, 2002, Respondent argued that its financial condition
was “‘an encumbrance to the completion of the praduction” inits May 20, 2002, Opposition to
Complaint Counsel’s May 10, 2002, Motion to Compel (Exhibit §). Respondent at the time
admitted that that its production of responsive decuments had been slowed duc to its decision,
“due to iis current financial condition, to lmit the numbcr of people reviewing documents 1o six,
down from thirty.” Your Honor refected Respondent’s financial condition as an excuse for non-
production or delay, and issued the May 22, 2002, order that Respondent compiete its response by
May 28, 2002, Respondent should not be penmmited to re-litigate this issue, or demand that Your
Honor to re-decide it.

It is no excuse for non-production of documenis and no defense to a reguest for sanctions
that a responding party claims the material seught would not have been helpful to the requesting
party, o was not discoverable. Responding parties are obliged to raise such concerns in motions
for protective ordens, and »e'oo soantad relief, are ohliged 1o reply te discovery. Fautek, supra, at
147, ciling United States v. Reserve Mining Co., 412 F. Supp. 705, 710-11 (D. Minn.) 4ff 4, 543
F.2d 218 (8 Cir. 1976). Respondent argued in its May 20, 2602, Opposition to Complaint
Counsel’s Motion to Compel that Respondent already had provided Complaint Counsel with 322
boxes of documents. Your Honor considered and rejected that argument, issuing the May 22,
2002, Order reguiring Respondent to complete its response by May 28, 2002. Respondent should
not be permutted to re-litigate this issue..

Similarly, technical difficulties producing responsive documents electronically does not

excuse untimely prodnction. Counsel for a responding party has legal obligations to investigate
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what will be required to comply with discovery, including electronic discovery, and to seek relief
in timely fashion under the Rules and the Scheduling Order of the ¢case. Throughot this
proceeding, and as late as May 20, 2002, Respondent’s Counsel reported new discoveries about
the extent of Respondent’s volume of responsive and potentially responsive documents..
Whatever difficulties Respondent may have had because of its belated decision to make an
electronic production of electronic documents, these could have bzen avoided if Respondent had
accepted Complaint Counsel’s earlier invitation to consider electronic production.,

1t is irrelevant when considering whether sanctions are appropriate, whether Respondent’s
Counsel’s surprise about the volume of responsive documents or the comphications of producing
them eivé:‘;i:ra:miu::a]lj,fr was the result of lack of diligence by counsel or client. Counsel has
obligations to 1ake measires to insure that its client’s production is complete, and sanctions are
appropriate if they do not. Fautek, supra, at 145, Similarly, sanctions are appropriate where
counsel has been dihigent, but the client has not. Verrazzano Trading Corporation, 1976 FTC
Lexis 390 (1979 (sanciion: »o+ 7+ whorn clicnt failed to comply with discovery that its attomey
was seeking to complete). A responding party has a legal obligation to identify a need for relief
from discovery obligations in timely fashion according to the Rules and scheduling order of the
case, and legal obligation to advise the court immediately if it needs additional time to do any
programming necessary to produce responsive electronic documents in compliance with & court
order. Bonilla v. Trebof Motors Corp., {D.C, Puerto Rico 1997), 1997 1.5, Dist. Lexis 4370, at
04,

VIII. The Sanctions and Other Relief Requested by Complaint Conntel are Appropriate

The sanctions and other relief proposed by Complaint Counsel are “reasonable in light of

-
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the material withheld and the purposes of Rule 3.38(b),” and for further guidance, an ALY may
look to precedent under the Federal Rules of Civil Procedure. Grand Union Co., 102 F.T.C. 812,
1589 (1983). The sanctions are “reasonably tailered te fit the conduct,” which was cgregious and
have however serious the sanctions may be, they have not been designed “arbitranly or solely to
punish the recaleitrant party.” Beatrice Foods, supra.  There is “an explicit, logical connection
between the failure to produce evidence and the inferences draw.” Jd. |

Camplaint Counsel’s request for 3.38(b)(2), (3) and (4) sanctions clearly are justified in
this case. Adwverse inferences are preferable to further enforcement efforts agamst an intransigent
party, particularly in administrative proceedings where the enforcement process is of necessity
collateral to the main case. International Unfon (UAW) v. NLREB., 459 F.2d 1352, 1338 (D.C.
Cir. 1972) (finding that Administrative Law Judge's failure to draw adverse inferences from the
party’s refusal to produce documents was reversible error), cited with favor in American Medical
Associafion, supra. Sanctions precluding a late-responding party from opposing or introducing
any evidence Opposing any claim o which respongive information wae not prodwced mirsuant ta
a discovery order. are just even where late production has been made. Qo v. Arthur dndersen,
570 F.2d 1370, 1375 (10 Cir. 1978).

Complaint Counsel further proposes that additional relief is necessary under Section
3.38(c) to compensate Complaini Counsel for the extreme prejudice cansed by the tender of such
an enormous volume of tesponsive documents after the date Respondent was ordered to produce
them, and so close to trial.  Because Respondent’s production eceurred too late for Complaint
Counsel to review the documents and consider including them on its Exhibit list, and review of

thiz huge production could be accomplished, if at all, only during Complaint Counsel’s final trial

-~
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preparation and during the hearing, the proposed Order would permit Complaint Counsel to
amend its Exhibit List up to the date of the begimning of Complaint Counsel’s rebuttal case, to
include any of the documents produced by Respondent to Complaint Counsel after May 2R, 2002,
or any other documents reasonably related thereto.”” Furthermore, the proposed Order would
permit Comptaint Counsct te introduce inte evidence any of the documents produced by
Respondent to Complaint Connsel after May 28, 2002, or any other decuments or events
reasonably related thereto, and Respondent shal! have no right to object to their introduction.
Complaint Counsel would be irreparably prejudiced were its witnesses, including experts,
denied the opportunity to rely upon and testify about the late produced docurnents. Therefore, the
proposed Order would permit Complaint Counsel to present testimony regarding any of the
documents produced by Respondent to Complaint Counsel after May 28, 202, or any documents
ot events reasonably related thereto, without obrection by Respondent, and to introduce into
evidence or present 1estimony about any such or testimony in its rebuital case which otherwise
iighily should have been part of Complaintt Counsel’s case in chief, This proposed relief 1s
necessary lo permit Complaint Counsel beneficial use of the late produced documents, and is not
an attempt to cvade any obligations to present its case in chief. The Commission has approved of
an ALJ permitting complaint counsel to put on case-m-chief evidence dunng rebuttal heanngs
where responsive material was not produced in timely fashion. American Medical Associafion, 94

F.T.C. 701 (1979).

1= Complaint Counsel needs to add to its exhibit list not only the documents
produced late, but also earlier documents reasonably related thereto, because Respondent’s late
production denfed Complamt Counscl the benefit of review of those documents for inelusion on
its Exhihit list in light of the documents Respondent would later produce.
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Complaint Counsel has been severely prejudiced by its inability 10 depose Respondent’s
witnesses and other of Respondent’s employees abeut the late preduced documents during the
discovery period set forth in the Scheduling Grder. Because Complaint Counsel had no
epportunity to conduct discovery to determine what Respondents’ employees have to say about
such documents, Complaint Counsel will not be able to conduct a preper cross-examination of
Respondents” withesses, or anticipate and refute Respondents’ defenses. Respondent should not
be permitted to present documents or testimony that has not been tested in the adversarial
discovery process, lest this hearing leave Your Honor without the ability to gvaluate the credibility
of witnesses and the reliability of docurnents. In order to seek to partially cure the prejudice to
Complaint Counsel and ic give Complaint Counsel an opporlunity to present Your Honor a more
complete and retiable record, the propesed Order requires Respondent to make avatlable any of its
employees for deposition in Washington, DC, at a Jocation specified by Complaint (;?nunsel,_at
Complaint Counsel’s request, and upon thres calendar days® notice, notwithstanding any otiter
proposed Order provides that witnesses faibing to appear for such depositions shall be barred from
_testif}dng for Respondent.

Tn order cire that prejudice to Complaint Counsel’s preparation to cross-examine
Respondents” witnesses, the proposed order requires Respondent to give Complaint Counsel 5
business days’ notice before the testimony of cach of Respondent’s witnesses, This relief will
give Complaint Counsel some opportunity to target and plan its review of the huge volume of
documents submitted by Respondent afier May 28, 2002, and make some bepeficial nse of them

in preparing for cross-examination of Respondents’ wiinesses, despite the exigencies of time and
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trial of this matter. There is precedent for such advance notice. See Ferrazzano Trading
Corporation, 91 F.T.C. 888 (1976). In the absence of such notice, Respondent’s witnesses shounld

not he permitted to testify.
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¥V, Conclusion

Respondent’s failure to comply with Yowr Honor's Orders and the Scheduling Order
prejudiced Cornplaimt Counsel’s preparation of its case, and itz ability to respond to what
Respondent proposes to be its defense, threatens to cause disruption and delay in the hearing, and
jeopardizes the integrity of the adjudicative process itself. The Rules and justice require gither
summary decision in favor of Complaint Counsel, or the issuance of hoth sanctions for
Respondent’s non-compliance with the outstanding Orders, and additional relief to compensate
for the withheld documents.

f Complaint Connsel therefore respectfully move the issuance to of either the atiached
Exhibit 4 Order ruling that ail elements of the Comptaint be taken as established adversely to
Respondent, and that judgment is entered for Complaint Counsel. Alternatively, Complaint
Counsel respectfully move the issuance of the attached Exhibit 5 Order imposing the enumerated
sanctions and other relief necessary for a imely, fair, and efficient trial of this marter.

Ciated: July 3, 2002

Respectfully Submitted,

Coe il
oot iJ-J

P. Abbott McCariney
Pegey [, Baver

Michael Cowne

Kent E. Cox

Karen A, Mills

MNaney Park

Patrick J. Roach

Counsel Supporting the Complaint
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
(202} 320-2095

Facsimile (202) 326-3496
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UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

in the Matter of

MSC.SOFTWARE CORPORATION, Docket No. 9299

a corporation.

— e St e St o'

DECLARATION OF KAREN A, MILLS
T, Karen A, Mills, make the following statement:

1. I am an attorney for the Federal Trade Commission. 1 serve as Complaint Counsel
m MSC. Software Corporation, Docket No. 9289,

2. On May 28, 2002, at 6:40 p.m., Marimichael Skubel of Kirkland and FEllis,
representing Respondent, told me by telephone that Respondent would be delivering printed
copies of some of the documents respensive te Complaint Counsel’s First Request for Production
of Documents and Things, as modified by Complaint Counsel’s letter of Diecember 26, 2002,
{“the Docnment Request), after the May 28, 2002, date that Respondent had been ordered to
comply with the Document Request, and that Respondent would be submitting the remainder of
Hespondent’s preduction of documerits rasponsive in the Doonmany Raguast in alectronic farm on
CDe. Ms. Skubel admitied that Respondent kad madz (e decision to submit an electroniz
production only afier Your Honcer’s May 22, 2002, Order.

3. At no time did Respondent make inguiries of Complaint Counsel, as required by
Instruction 4 of the Document Request, in what form electronic delivery of documents would be
considered “usable™ by Complaint Counsel.

4. Respondent delivered 15 boxes of printed documents and 49 CDs containing
imaged documents in “tit” files without bibliographic information or load files to Complaint
Counsel on May 28, 2002,

5 Respondent delivered 15 CDs containing imaged documents in “tif” files, without
biblioyraphic information or load files, to Complaint Counsel on May 29, 2002.

6. Respondent delivercd 34 boxces of printed documents and 34 CDs contaning
imaged documents in “tif” files without bibliographic information or load files, to Complaint
Counsel on May 30, 2002,



T. Respondent delivered 10 boxes of printed documents to Complaint Counsel on
May 31, 2002,

8. Respondent delivered 9 boxes of printed decuments to Complaint Counsel on Jun
11, 2002.

9. Respondent deliverad 29 CDS containing imaged documents in “tf” files without
bibliographic information or load files, to Complaint Counsel on June 12, 2002,

10.  Respondent delivered 3 boxes of printed documents to Complaint Counsel on June
13, 2002.

11.  Onbehalf of Complaint Connsel, I notified Respondent of the non-compliance of
itz electronic production with Instructions 4 and 5 of the Document Request and the vnusability of
the electromc production by letter to Marimichael Skubel of May 29, 2002, and spught to confer
with Respondent about how it could cure the non-cotnpliance at Respondent’s earhest

OPpOIiunity.

12.  On behalf of Complaint Counsel, and accompanied by Gregory Brown of the FTC,
I conferrexd with Larissa Paule-Carrcs and Lisa Horton of Kirkland and Ellis, about Instructions 4
and 3 of the Document Request, and the unusability of the electronic production on Friday, May
31, 2002, Greg Brown and I cutlined what information would be nesded to make an electronic
production: usable, including OCR, bibliographic information, and load files, and in what form
that production should be submitted to make 1t usable. Compilaint Counsel offered to supply
Respondent with a SNAP server to facilitate and expedite electrome document transfer.
Respondent represented that it had a conference cail scheduled with the electronic document
produciion company it was using that afterncos, 2 ~xplare what additional information and in
what form Respondeni could obtain to make tae electronic production usable. Larissa Pale-
Carres promised to call Camplaint Counsel to report back after that mecting.

13.  On Monday morning, June 3, 2002, since Complaint Counse] had heard nothing
from Respondent, [ called Larissa Panle-Carreg. Ms. Paule-Carres said that she had nothad a
chance fo talk to Lisa Horten yet about what Ms, Horton had learned from the confersnces call
with the elecironic document production company, but Respondent had decided that it would not
be supplying Complaint Counsel with any additional informahon becanse Respondent considered
the CDs to be “usable” to Complaint Counsel, I confirmed to Respondent that Complaint Counsel
giill consider the electronic production “nsabie,” and Ms. Paule-Carres and | confirmed that we
had reached an impasse.

14.  On Wednesday, June 5, 2002, I telephoned Ms. Paule-Carres to confirm whether
we were indeed, still at an impasse on the electronic production issue. She confirmed that we
were. 1 told Ms. Paule-Carres that Complaint Counsel intended to move o compel a useful
electronic production, and that we would like Respondent to agree to reply to that motion on an
expedited basis. She refused to commit Respondent to replying on an expedited basis withonot

2.



seeing the motion, and we therefore reached an impasse on that issne as well.

15.  At4:35 p.m. on June 12, 2002, Marimichae] Skubel called to say that Respondent
had discovered an additional 27 CDs containing responsive imaged documents in the custody of
Respondent’s electronic document production company, and would he producing them later that
day. Respondent later submitted 29 CDs. Ms. Skubel continued to take the positien that
Respondent was not required to produce an additional documentation to make the CDs usable to
Complaint Counsel, it offered to allow its electromic document production company to either
produce the documents in the Corcordance format that Respondent had had produecd to make the
documents on CDs usable for Respoandent, or allow its electronic document production company
to produce the documents in apether form usable to the Commission, since Respondent had
produced these 29 CDs, containing the equivalent of approximately 100 boxes of documents 15
days after it had been ordered to complete its discovery. I reminded Ms. Skubel that Complaint
Counsal had told Respondent’s Counsel on May 31, 2002, before Respondent was to mest with its
contractor to determiine how 1he responsive electronic documents would be made usable for
Respondent that Compiaint Counsel did not have Concordance software, but Summation
software, and the production would not be usable to Complaint Counsel unless it were produced
for Summation. Ms. Skubel in that telephone conversation inguired whether Complaint Counsel
wonld withdraw its motion to compel a usable production, given this offer. I told her that
Complaint Counsel would not view its motion to compel as moot and withdraw it until it had
beneficial use of the electronic documents. [ asked Respondent whether Complaint Counsel
would be permitted to interact dirsetly with Respondent’s document production company, and for
contact information.

16. Manmichael Skubel supplied contact information for Respondent’s electronic
document production contractor, and Complaint Counsel left a telephone message for the
cotitractor 5% Thursday, June 13, 2002.

17. Respondent’s contractor returned Complaint Counsel’s call on Friday June 14,
2002, After discussing some background issues, an appointment was scheduled for a Monday
June 17, 2002, when both the contractor and Complaint Counsel’s information technology
litigation support staff would be available.

18.  Greg Brown and I had a June 17, 2002, telsphone conference call with Joe Twmner
and his colleagues at Merrifl Corporation, Respondent’s electronic document production
contractor. We reviewed together a sample of the information available about the electronic
documents, and Merrill agreed (o send a sample for Greg Brown to review over the weekend.
Merrill agreed that it could have and would produce the information Complaint Counsel
requested, but noted that it would have been casicr and less time consuming to do had the project
been designed with the two ontputs, Concordance and Summation, in mind.



19.  Mecrrill Corporation has supplied Complaint Counscl with some documentation.
Complaint Counsel’s information technology litigation support personnel are working with the
documentation to try to make Respondent’s submission usable, but it is not vet, as of this writing.

Tuly 5, 2002




CERTIFICATE OF SERVICL

This is to certify that on July 5. 2002, T caused a copy of Complaint Counsel’s Moticn for

Sanctions to be served via facsimile upon the following pecson:

Marimichact G, Skubel. Esguire
KIRKLAND & ELLIS

653 Fifteenth Street, N.W.

Washington, [D.C. 20005

Counscl for MSC. Soliware Cotporation

On July 8, 2002, [ caused a copy of Complaint Counsel’s Molion for Sanclions to oe
served via hand-delivery upon the following persons:

The Honerable D. Michael Chappeil
Federal Trade Comimission

400 Pennsylvania Avenue, NUW.
Wasawgton, DC 20580

Marimichae! O, Skubel, Esquire
KIRKLAND & LLLES

655 Fifteenth Street, MW

Washington, DLC, 20005

(2023 879-5034

Fax (202) B79-53200

Counsel for MSC.Software Corporation

vy
- fﬂ?LL'{.LL C )ib(j(f
Karen a. Mills
Burean ol Competition
Federal Trade Commission
Washington, £, 20580

{202) 326-2783
Facsimile (202) 326-3496
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

]
1z the Matter of ]
[
MSC.LOFTWARE CORPORATION. ] Docket Mo, 9293
1

4 COrporaron.

SECOND REVISED SCHEDULING ORDER

A the stamus conference on April 25, 20012, the parties raised requests for revisions o the
currsni scheduling order. The parties were urged te file a jomt motien by Apni 248, 20062, -nd
requrred. 1o the extznt that they cowd not agres wo the revisions each side sought o filc scparale
mat.ans w revise the scheduliing orcer by Apnl 26, 2002, and iy oppositions th2rers by Apoid
30,2002 On Apnl 24, 2002, Respondent MSC Sofware MSCT filed & motion sesking
modiicaions to the cwTen: scheduling arder. Also on Apcl 24, 2007, C'cl'rr'.uiﬁin* Counsel flad
an opposition w Respondent’s motion, On Apel 30, 2002, %(5C filed 2 reniyv o support of i3
TS0,

O ’*-,IH Lo 002, Compiaint Counsel filed a respense wo MECTs mancn fop a saeond

o Ev A sl P e T oaecnabuent TTosasT s pamenice 2 oea -.-ﬁ.-.-.-_.-.."_-...“mr.\.-

- (ST, :i RS ra e [ i P 5

monen by Apal 200 20020 This opposiien, which was Slea on adas 1 200505 couraly arc wis,
a0t be cozsidersd. Also un waw L Z00Z0 MSC filed 4 request for fesve o [ile d suprlemenial
memarandurs Tosupnon oI s metion woamend the schedulino ardas. This recuasiis Zrmad and

H- i

ine suppiement w1 ] nal be considared.

[o considarsiion of the Aom! 26, 2002 pleadings of Compiains Counsel andg o M5O and
the Apri, 20, 2002 reply of M5C. the Revised Scheduiing Ordar, prfuoual; ereered o March 2,
26002, 13 hereby reviszd o esiaelisa s [o!lowing deadlines.

The “Addittonal Provisions trom the November 15, 20 LJl Scheguling Order remain in

Flace. The parmes may take the depasitions of third pamizs lis:zd 2n he opposing parizs’ final
witness st bevord the close of discovery deadling onlv upar a showing of gecd causs.

Apri! 30202 - Reepondant’s Counse! provides supolemental "-wi;ﬂd witness Jist,
f necussar, (peiuding profiminan sur-rohotid! wiinessss, with
deseniplion nf proposed testimany,
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LNITED STATES OF AXMERICA
FEDERAL TRADE COMMISAION

[71tha Mume- o .

MECHOFTWARE CORPORATION. ! Decker dal 5293
a corperation. i

ORDPER ON COMPLAINT COUNSFELS AMOTION TO COMPEL
COMPLIANCE WITH FIRST DOCUMENT REQUEST

-

ihn Decemoer 27, 2001, Complainn Cuuese] Oled 4 meton e compe! complicnoe = th
Complring Ceoese s First Receest lor Predoction of Documents and Thines, Reszondenl
MSC Safvere Comporziien " ME 07 filzd an cppesitor on Janears 7 2002 Campliain
Counsel Sled zorespanse oo Januery [ 2002,
Farthe ressens sel tena bebews Complant Coungel s metion = SENIED W THOUT
PEREIUDICT
.

_ Do s AR ed T riE Hoonest roo raduonm S e i enn
tHeeginaFer “Documant Beovesi pon Sesernber 260 2001 Conplans Toisel s modlon assens
that 2150 s respansa o (15 document regues: is deficient in several aspecis. M135¢C asserts that it
s been worong to resedve e Jispotes, Compaalint Countsel s resoonee achoowlodess that
WISC has dropasd o of 21a earliss abjzetione ard Do oagezead woszaeh s and aradocs
seaponzie Joevments. However, Complan: Coursel dazers that ML cantinues o refuse to

COMp]y iLCITIAR dapecia,

o the exient r2at M8 has reade renresentations about Jocuments will produes or
siens 1wl take o eomply with Complaint Counszl's discovery secvest and bas not ver faliill=d
ihose represenzatons. MSC is hereby GROLRED wdu sa. Complaist Counszi’'s moticw is
DENIEDWETHOUT PREIUDICE. [t the partizs are unabie te resolve this dispe by
January 25 20020, Compiaint Counse| mar file a renewsd motion 10 gorpel.

A

—_— F r
ORDERED: L oen L heseddt

12, Michae| Chanpeli

Aslministracive Law Jodue

=

Cate: lanuary 18, 2002
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UNITED STATES QF AMERIC A ;
FEDERAL TRADE COMMISSION

|

[n rhe Matter of !
MST SOFTWARE CORPOE_N TN, ; Dcker ™o, 4299

A corperdtion. I

QRDER ON COMPLAINT COUNSEL'S MOTION TO COMPEL AN EXPEDITED
ANSWER AND COMPLIANCE WITH COMPLAINT COUNSFL'S
FIRST REQUEST FOR PRODUCTION OF DOCUMENTS AND THINGS

On My 100 20020 Compiaing Counsel fiied 8 Maotien to Compet an Exnadined Answer
znd Compdanee with Comprant Counsel s Sirst Recueat tor Production of Thacoments god
Things, Toe moetion rostested Bospondent MSC Sof are Corperation o MSO™ 10 Ale 4 reply
10 emplaint Counsei s mauan 23 vy (320020 Comelzint Counses queien o camips;

E -
o

dieTTd A oo wEE D pragnoad the resoenseee documents, ineluding eleetraonie

Jocaments g 2-matis,

EAI=0 Rad coeeraed o produee o Man B3 2002,

e May 2520000 A Giled 1y copusition o Compleia Cowtsel s monon Ty 2ampe’
MSC asserts that i has aireacds pryduced 222 boxes of dovwments, has already spent aver
1.5 mullion w compls with Cempiain: Dounsel’s Jocument requzest, and s aorking on

somzione® with Comyplairr Coeess’s remsining regua@sis, M5S0 st That 3 has celiected 300G
additienal boxey or electzoric dacuments, 20 al ~vnich have teen produced o Comglaint

Coursel, MSC asserts that v ngends woconioug 15 tey (2w of the 27+ hoxes: however, M50
cennut siford o Bire an army ol acopls 1 oeview them on an expedited basis. Parsuam ta Rule
330dH 1 whigh provides thay the Administrative Law Judee mas deny diseovery or make any
nrder wwhich justice requires ic protect a pany from undue sarden or expense, MSC sesks an
order deavine Complant Covnzels insiaenea of an experited review of the remasing

documents.

[n the certificate ab conference aneched w he morion. thers 15 roandicaton o
Carnpiant Cognsel attempred 1o reaes an agreenient with M50 reoarding ar =xpedies respenay
e the motion. Accerdingly, Doenlan: Ceansa! s recaest tor an expedited answer o is motan

is DE™NIED.
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EXHIBIT 4



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

in the Matier of

MSCASOFIWARE CORPORATION, Docket o, 9294%

a corporation.

— e e e e -

COMPLAINT COUNSEL’S FIRST REQUEST FOR
PRODUCTION OF DOCTMENTS AND THINGS
ISSLED TO RESPONDENT MSC.SGFTIWARE CORPORATION

Pursuart to the Federal Trace Commission’s Rulas of Praciee, 18 CF R § 337,
Cemplzian Counsel hereby reguest that Respondsn M5C Software Comaration thereinafor
“MECTY produoce all documents and other things rasponsive to the followiny requests, withun its
possessian. cuslods, or control within tweary dave ol service of this regueil 1o secordance witix
L= PDefinitions and instructioas set forth below, Ohjections snall be due within ter: davs of
service.

EFINITIONS

3
o Pho rom tthe componn T or TAMS0T mcan: MET SOFTWARD Jemmom an s damzsne

ANE TOTEEN pents, Fridecewsors, sl a0rs, diviaans, and wholly oo - on 0D sl
subsudaries. atfiliates, paneerships and oint venires, and all diterors, 6l cers,
smolovaes. consultanie, enrs and represenitives of the lorgvaine. The terms
“subsidiary,” vatfliate " and oint ventere” refer o any persen in which there is partial

{23 perceni or more) or wotal ewiership or cortrol by the comparty.

13 The term "UAL means Umversal Analvtics, Ine., its domesns and foreisn parents.
preducessors, divisians, subsidiaries, aifiliates, partezrships. and joint venwees, and all
diractors, officers, emplovees. arenis and reprosentutives of (he foreooing. Tha t2oms
“subsidiary”, "afnlie" and “joim venture" refer to any person in w fuch there 18 partial
(23 percenl or tore) or total ownership or conteol by UAL When "company™ is used in
any speciiicauon, it includes 1748 for purioses of producing documents, inforenation, and
things separately for TIA]L

. The term "CSAR" means Compuienzed Stractural Analvsis and Hessarch Corporstion,

its dennest:c and foreign parcnts, prodecessors. divisions, subsidianes. affiliates,
nartnerstips, and joint venrares. and 21l directors, officers, smiplovess. azents and

-



51

renreserfatives of the forecoing. The tenns "subsidiany™, "affinate” and "joinr venturc”

refer to anv persor tn ahich there 1s parig, (25 pereent oF more) or 1011} ownership or

conrad by C3AR. When ~compamy” is used 1nany speeiiicetion. & includes C5AR for
I S TN AL

SR b aa HE S o ol he A R LA R

pumposss of prodering doslrenia,

“ae temn Cdocuments” m@ans ali cempuer Sles and wnotzn recordad, and arcphuc
matzrials of svery kind in the possession, custocy or control of the compary. The tetm
"documcriz” inciudes electremic correspondence and drafts of docements. copies ot
documents that are not dentica; dupidcates of the originals, and copues of documents the
originale af which are not in the possession, custndy ot contr. of the company. (he term

“romputer files” includes informatios: stored in, or aecessible through, computer or other

information retrisvai svstems, Lnless otherwise specified, the rerm "documents”
eviiudes bills of lading, tnvoices, purchass orders, customs daclurations. and other
simtilar documers of & purely tranzactionz] nature and also excizdes architectural ptans

and cngineening bluepnnts.

I'he 2 "porson” inclwdes the comparsy and means any nariral peraon, cormorate cnrity.
partocrship, a5s0CiOn, JINE VELLITE, SUVCTRITIEN] enllty, oT trsst.

THhe term “relating 0" means 1 whols or i part conauming. Cosmming., conIsming,
disruzziag desenbeng, anzhzing. wdennf iy sigling or @ oany wiy refemng o,

Thetemm vdocurments sulficient to show™ Inzans documents that are necassary aond
auwlfciont to provide e speciCod formation IFsummacics. compilations, ises, ar
swiopsss arz avnlanis iz prod ede the sniormanen. these may be provided i e of the

wozrte o Jorerents

Tre terms "and" and "or" have bath conjurstive and digjuncine meaninus

The terms “each,” “any, " and T me Teach snd gven”

Thy term “including” means including but not iouted to.

The siagcular form of 2 noun or proncun includes its pleral forem, and vice versa: and the
presenl tense of any word includces the pust enac. and vice varsa

The term “cotnmunication” means any exchange, wansfer, or dissemination of
information. reeardiess of the means by which 1t is accomplished.

['ne rema Tagrzement’ ar “contrae! mzans any oral or wntten contruct, arrangement or
undersianding, whether formal or informal, betwzen two or mors persans, together with

sil mad Acatons oF Amendments Theteio
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Q.

The term “pians” mreans teniative and preliminary proposals, recommendations, or
considerations, whether or not finalized or anthoneed. as well a5 taose thar have hean

aidnpas.

The term “reizvan: product” and “relevant service” as used Dercin means Nastran and
FEA seltware and any semvices pros il S conneeTion Wi o Telaling w212 Nasian
or FEA software, including mamtanance, bue fixes, vpdares, imualizaiion, madia.

transier. product Jevelopment o enfiancement, cusomer-fended development, raining.

and not line and 1-500 consultation.

The wrm ~Nastras” means al! sofiwere products, regardiess of platform on which the
sottware operaies, based in whaie or in part on the Nastran code or Nastran kerne!
devaioped anmnaliv either by the National Aeronantical and Space Admimstralion
{"NASA”) or by any person acting pursuant to a developmen: contract with NAS A and
includes uny program released ity the public domain by WASA or the Liniversity of
Gieorgia: all vajue-added enhancements. features, modules. applicat:ang. applications
programmng wnterfaces, programeing languages, und Direct Matnx Abstraction
Programming (“DAMAPYY for anv Nustran product; 2l products that intezrate or combine
“agrran with any other product: and il services relating to Nasrran. including
matnienancs. bug nxes, updates, initialization, media, transter. preduc: development or
eniancement cusiomsr-lundee development. training, and hot lice and 1-800
consvlizion for Nastan producis. The tenm 2050 includes Nastman for Windows.
MECTFREA, Dyvtran, MARC, Flizkt Loads, Asios, Gensy, Akusmod. W erking Model,
Eofnn GPS. Cosmos, or any other sulver hicensed or sod by MSC.

LT sLomF el icn

Trotoren “FEA eathware” meors adl aotware prvluc s oilfznnes 2O o2 slem

sneludimg Nastran. regandicss of pivtlemt on wiich the sotbwzre operazes ang oo

value- added enhancernents, features, moduizs, epplications. appicalions araglinn. g
inlertices, und programminy aaguases for the solvwars, all products that ietesrats or
combing the FEA =oftwars with anyv ather prodeect, and all services relating to
maintenance, bug fixes. updates. nitishizacion, media. traesrar, prodact des ¢lepment or

enhuncemens, wrainisg, and hot e and (-800 consutation [or FEA produc:s.

oy L

The terrn "mintmum vianle scale” means the smallest amount of production at which
average costs equal the price currently charged for the relevent prodact. 1t shonld he
noted that mosimum viablz scale difters from the concept ol mucimum etficient scale.
which is the smallest scale at which average costs are minimized.

The tenn "non-recoverable costs” meuans the acquusition costs of tangible and intangibls
assers necessany w0 nanufactare wed el the relevant prodact that cannat he recovered
through thz redeplovment of these assels [or other uses.
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INSTRUCTIONS

=

cxrep: for privilesod matenal, the compeey shall praduce cach responsive document :n
s endrany by oincluding alt sttzcnments and il pares, remandloss o w nether they directs

Teldls 1o e specified ::leIE t maiter. Except for povileged matenal. the company shall
=ar anion erend e any

-~ D mask. cut 2xpongs. edil or dolete Zny respansiv s dodure s

AILIED.

Al reforences 1w veyr refor in calendar vear, Undess sliherwisa spaciB2d. eoch of the
apeottications calls for documents and mformatien dated, generated, recerved, orm eftect
after Tanuary 1, 1993, The campany shall supplement. amend. or corree: the disciosurc
and responses 10 tese TECUESEs an a continuing basis, wirtun 20 davs of ascartaining 1hat
1t possesses any additional responsive informatien. This request shall be deemed

¢OTUNUING 1t nature,

The geouraphic scopz of search (= the world.
Unless otherwise indicated. in lieu of orgina! hard-copy documents or efectronical ly-
stared documents. the company st suomit legible copres. However. if the colonng of
amy docomeant cemmunicates substenlve INMoImaton. 13 Sonipany st sudmn the
original document or a ke-colored photocopy. Eleetromiz gaocumenlts shnil be produced,
including documents stozerl i persinal compuiens, portable computers, worLsiaEons,
minierpuiers, mainifumes. servers, hackup disks and japes. archive dizks and tapes. and
ather surms o offline storage, whether on or off company premises. Elecironic mail
nessages siail alse be provided, svan o oniv avaiiable on Sackun or archive tapes or
Tisis 7 owpuoter files shall Be annrad ord prodioced in hard cops or prr-nuc“er] m
-

Sweiine-rEud e S prosvidad dhar Lonipealnt Dounsa! detennins ]::-r GF [0 50T o0

t{-"at 1 would be mn a foenat that atlows the ageney to use the compuier fites), torether

with jnseuerions and all other malenals necessuny 10 use o1 interprer the Jaa,

Waemetic media shall be submitted in the follerwing forms and formats:

a Magnene storage mediz. The FTC will accept: { 1) 9-track compulir tapezs
recorded in ASCI or EBCDIC format ai exther 1600 or 6230 BPL. (2) 3.5-inch
microcompurzr floppn diskettes, birh-density, doudle-suded.  formatted for IBM
compatible computers { L.-= MB capaz:ty): (3) Iomega ZTP disks formatted for
B3 compatiole PCs (100 or 230 MB capacityy, () CD-R73 CD-R0OM recadable
disks fommaned to [SO Y640 snecifications (530 MB capacity), (3 lomega DHTTG
mini datn cartrdges 2000 MB capacity ). The FTC will aceept Jmm & 8mm
3AT and other cazscite. nuin-canndee, 2armées, and DA T Relical scan tapes by
nee-authorization only. In all events. files provided on 4mm DAT cusselles mus:
not be compressed or otharavise altzeed by proprietary backup progmams. Where
cata 15 to bz rensferred Fom a UNEN svsem the FTC will acees: data provided

——
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IFll=

i3l

avd feonrd SILCLUre s,

Magreticallv-recordsd information from ceniralized non-microcomputer-

based sysiems.

[le struciures. The FTC will accept sequentiial files onlv. Al
cther Mg siructerss muast be convened nw ssquensal formarn

b Fecord struetures. The FTC will azcept fived fenoth records anl
All dasa in the record 15 to be provided as it would appear in
printed format: {e., numbers unpiacked, decimal points apd signs

nrineed

Magnetically-recorded information from microcomputers. Microcompueer-
bascd data: word-proccising documents shooit Bein D08t L AR
Worditerfeel 8 or earlier version. or Microsoft Ward 2060 or eatlier
version formal. Spreadshects shonid be ip Microsort Tyee! 2000 { k) ar
carlier verswon. or Letus-compatibte (wkl) formar. Database files should
be it Microsoft Access 2000 §.rulb) or earlier verston. or dBasa-
compaiible {dbt). version 4 or earlier, formal. Darabase or sproadshect
flles also may be subiteed after conversion o ASCI delimiled, comma
separated farmat, with feeld aames a5 the first record. or to ar tixed tength
Lrelids uecsompuniied by ¢ tecord lavout. Graphic vnases must be in TIFE 4
fomroi comoroassd and unencovnted . Ceher nroometary sofiware fomats
for word processing documents, spreadshects, dalabases. graphics mu)
other data tiles will pe accepted by are-authonzation gniv. For
migrgcampitar s thar qre oo large for ons disk, f1izs may be provided

ina comprzssed 211 format

Do umeniation,

[1}

Data must be accompanied by the follow:ng information:

{a) fitil path name of the file; and

(bt the wlentity of the media on which on which 1t resides., e.g. the
dentity of the cd. zip disk or Hoppy that holds (ke file. [ the cass
of vompley Nles or dirvsiones ol nies, sl corzonent files that ase

part of a given direciory must be speciblied with their full path

namsas. Wiere necassary, the subdircetones that mest be created in

arder o successfully read these submittad ies must be provided.



==l

i Files must be agcompanied 2y 12e following information: (a) fiizname; {bi
the wdeptity of the parizuar storages media on which the file rezides: 140
the posinton of the [1le on the madie,

tiziy Forall sequenual bies. the docurneniation alse must saclide:

ial the pomies of records cortamed 1 the il
b3 thi recond ength and block size o wnd
ich the record lavout, mcluding the name o cacn element. the

element’s s17¢ 1t byvies. and the clemen:’s data type.

The documentation should be included in the same package as the storagn media,
along with a printout of the firs: 10 records in report farmat.

o Siiaping. Magmenc media should be carsfuily packed o sy oid damags, and must
be shipped clearly merked; MAGNETIC MEDVA DO NOT X-RAY,

= Wirus Cnecks: Media will be scanned for computer viruses. Intectzd media will
b returned for replacsment.

As o Spacilication No. 220 submit all dasa frorm MSC s Oracle or other data hases in
rrachine readable form in Excel (xls) 200G or prior «ersion. or Lotus-compatible [ wk[)
tormul or o ASCII delimited, comma separatad o tived lereth Ozid formeat, witk ficld
SUBITISSION OF FESPONSSS 0 5Pl Leation s & ans 22 W assire that e raching
readable data are 104 formaiat thus ilows use of the computar files.

cxcent wiere olberels: indicuted. SO shall respond 10 each specitication separately for
MSC DAL and CSAR by producing documents, information, anc thinzs based wpon their

origingl souice. For example, when “corqpany™ (s esed in the speciications it means
prodicing documents. infsmmation. and things sepurately for MSC.UAL and CSAR,

The company skall mark ¢ach submitted page or sheet with it corporats wWentification,
fe, mSC, and with conzecutive document comtrol numbers. Woere docuamants are ffom
the former files of LA or CSAR, the compeny shell either mark vach submirled page
with the sunher corporsle idetDeation. Lo, "MIC-UAL T and "MEC-C5AR” or supply a
low ideniifvinge such files or documents.

Rasponsive dozuments from each person's files shall be produced wozether in file folders

thal segrzeate the persan's files. Docursnis respensive 1o Specification Nao, 16 shall be
produaced in filz folders szeresated by customer and in chremolozical order within each

e
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12,

rad
L]

custrmes 12

coh hos, cantainine responsive Socumants the campany shal .

ro

a. nu:mber =ach nox; and

rmark each box with the sarieisi of the porsonis? wioess hles are crntaimed o thar
spx. with the name of the company anginaliv creanng e fles no WISC AL

ar CSAR. and 150 corresponding conssruttve documert contral numbers for euch

F

sugh nerson’s gocumenis.

Where tdentical eopies are feund in mare than one parson’s files, the company must
produce one copy from cach porson’s fles. or otherwise wWentify the nerson from whom
1dentical copies of the document are found.

If the company has produced decuments responsive to this reqaest m the course of the
ore-complaint mvesugation of ths mana. FEC Fie No. 001-00770 (hose docunents need
not be prodized again, unless identical copies are found in mare then ane person’s filss,
M suek 2 case, the compuny must procuce or idennfy fror each persen’s files ajl
tdentice: copies of decuments arevinoaslhy prodacad in the pre-complaint investigation.

[f1t 15 clasmed that any Cocument. of PoTtion teraot. is PEIPONEIVE L any regucst 18
privileged, work preduct, or atetwise protected trorm cisclosure, (dentify such
information by s subjeot maier and siate the nzlur: and basis Lot any such oioim of
privilese. work product, or ooher gneang lor nordizzlosurs. As 1o any such documett.

- e -

12 reasen for withholding it or other informanan relaney o

3
o. the aushor and dare of ihe documeatr;

. each individusl 10 whom the srzinal or 2 topy of the dovsmant was sent;

i cachk imdividual whao recerved the nriginal or a2 copy of the document;

=, the date ef the document or orul cemmunication,

i the seneral subject marear of the document,

o the relevant docement requesl the dooumenl is teapansive b

f. whether the document was prepared inanncipation oF Ligaiion, and jFihe

document was preparsd 1 anteipeuon of litization, i addtion provide the names



14,

15,

1.

Lok

of partzes, case number. and the cate of the complaint fifing; and
ary zdditenal information o which vou baze vour claims of prvilege.

For ezct author. addresses. and recipient. stats ths persen s fuli name, ttle. and employer
of (i, and denare all artomeys with an astensk. The desenption of e subjert mats
pages of cach dosument erd shail desenhye the palure of

<hall incluée thz number of Ih..

each document in 4 MERner rat, without ravealing informatian szl poviteged or
orozectzd, will enabie Complaint Counsel 1o assess the eppiicabiny of e pnvileged or
rrotection clazmed. Anv patt of a doczment 1o which vou Jo cet claim priviiese or work
product sheuld be produced in full.

[¥1hers are no doguments responsive to any particelar requgst, the company shall stare so
in its answer to the document reguast.

tf docurnents respongive to z particular specification no Jonger exist for ressons ather than

the orcinary courss of busingss, but the company has teason to beiizve kave heen in
existence, state the oircumstances under which they were w0st ar desioved, descrbe the

documznts 10 the fullest exment possible, state the spessiteationisy 1o which thav are
responsive, and ldenn v persons hising xnowledge of the contert of such documents.

In liew of onginal docwmenta, the company oy submil legible cop'es of documents so
longs 25 the company venfies with the attacned torm thar thew il and accurateiv

rootesen: tha oniginals
Tnfuemst 2 oomislats resmansz the nersan au"u—uc'r-r romel e with 1S Tequest muss
SUSEIIL 2 s1End am4 netanzed copy of cie 2itacaed verrcatlon oo alo g with the

FEs0O0EIVE rmaterals.

SFECIFICATIONS

Ura copy ot each orzanization chan and personnel direciony in effect since January 1,
1993 for the comparty 48 4 wiaoie, aid o cach af the cormpany™s Tacilives ar divistons
involved 1moany aotivity relating to any relevant product or service.

Dhacuments sufficient to show ai] documant relention and destrucuon sy ems, policies,
aroceduras, capunibities, and personne: of the company: :

the persons responsibic (o maneging sush svatenis. poleics, procedures, or
cupabnlities:

<0

b. any special policies or procedures put inlo place by M3 as a resubt of the Federal

.-



Trade Corceussicn’s savestaaton of the company’s acquisitions of LA and
CSAR:
A siechronis At ane corumient mATiveMen IR STIDNISR L AiemE ol e

Comnpany:

d. all nemwork-aseessible dnzuments, nformation and noaneir. Cola svatens:

a1 hackup procodures: and

)

the process aad cost ol recovery of buckup files inciudize docurments suficicnr oo

show:
f13 the cost of recovery of backep files generally,

the cosl of recovery of backup files canraning documents resporave [0
thez Federal Trade Comimission’s June 28, 2004, Subpoena Dozes Tecurr
to MSC . Softwarc. and

1l the cost of recovery of buckuo fLigs comuining dociments responsve o
th:s docwmeant regues:.

Ali budger and financial starements, including [nancis! projections. income staterments,
halance shests. general ledgers, cupiial invesiment plars, operating reponts, budeet and
pperaling raselts formdividaal businzss groups and product Bnes. acd hoard or
manascin T T oottt et iamnanc e sUMmIAncs. Jresenialions or other managetnent
FEPOTINLE PUCRAges, ot with ol Jutunents relled cpon to compiis sueh ducuments.
imcluding docurnents sufficlent w show and all compulenzed duls containing detajted
irgome statzment and Batance snevt line nems: ang all documents analvzing, mieroreting.
or orherwise discussing the informanior, Joures, or trends focnd or wenttisd msech

sudget or financial statements,

Akl stook analvsts or other investrasrt cormmenity anzjvses, recommendations, or
rescarch eoports relating to the company. te any relevant produgt or service, arte
computer alded engineenng preducts and services in peneral, iocluding all Darasech
tables. anuivses, and research repons.

All docvrients recording or relating to any communicazions batwcen or among the
company and any individual stock analvst or other person engaged azzociatzd with the
wvestment community. meluding correspondence, press relcuses. notes, azendas. scripts,
transenpts and recardings,



-

All documenss ralating to any meenng of or decision making ov the board of directors or

of any boasd. ovecuUve. Or manzgericnt cormiites, includimy:

az ~ L

ol annosnesnens ol 2eondas forn and miawes f any meshng:

all memeranda, repons, proseotations. ar other docwments distbeted e or
sresented w such board or commuittzes, mclucing all documen:s rziied apon to
prepare the memersndum. repart. or presentatron; and

all documents relating 1o the deliberations end dectsion makiny of the ooard or
sprervitiee, including notes taken by dnv DESOCs pamicipaiing m asy sackh mesing
or dewsien making,

All docements relating 1w MSC's sequisitions of UAL or CSAR and ths post-acquisition
intzeratior. of UAL or CSAR into MSC, including:

i

il pre-acguislilon communicatians 3etwcen the parties relating to the transaction
or its efiects, including any plans, proposais, agreements, contracts, exsniive and
etmploves agreerents, disinbution swreements, Sovenunis nol 7o compete,
icenses, parents, copyviights, trade secrets, and trademarks;

all docuntents relaiing to changeys and plans for changes 1o MSC s, UAs, or
(CSAR’s operations, structure. policies, proing, strategtes, corporate goals,
fingncing. businass, otticers, emplovess, product fings, product [earares.
d=velopment. or enhancam anrs, wny other aren o camporils activise as a result of
ither acquisitien. including whather to bonar existing 1AL ar CSAR contracts;

a1 documenis relanny 0 former UAL and CSAR customers” contnued use of Al
Nustran, CSAR Nastran, Astees, (rensa and to switching ro or substitution of other
products after the discentinuation of such UAL and CSAR produects, including all
contracts £nd priceng documents Zor such produces;

11 documents rzlsting o changes or threatened changes o usage of Nastran for
any custormer or potential customier or changes in the cotpany’s revenus
attniburable to Nastran follewing the acquistbans;

all documents relatmy 1o the easons for ezch acquisinon:
all board and management committee decuments relating @0 UAl and CSAR or o
the proposed agquisitions or their effects, including memaranda, reports,

COTTEsPOTIGENSE, MinULes, notes, presentations and ageadas. as well as ali
documents used w prepars such memoranda, correspondence, cInuLes, notes,

10
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presenianons. and agendas. Excel warxshests, and commumications from regienal

sxacutives or other salos ropresentain o3

LT AT and ol TR AR

Io S0CUDERL TnUN S T DY DTN s alnaTor

Qi dondinebls seiEng 1 Al stementy oo actions woa perEan i sappant of. 1n
L pposinen te, or atheneise expressing J2inions about =ither acguisiion or 118
eftects:

sl documents roiane e 1o MS0s a0Snunting oF 1A Tgalment of 8ar? Acqussifion.
including anv wateolf of goodwill from each azquisition:

ali documents relabng o any efizicncies, Cosl saVINgs. cCOnoiiSs. SyMeTsies., or
zonsumet or other henefits from eack acquisition and whethsr such efficiencies,
cast 38Y1NES, SCONOMIes, synerges, or other benefits could be achieved withowt

acquiring UAT or CSAR.

Enonents sulticient 0 shonw the nate, gddress, and job responsibulitics of all

pretsons empioved 0y or acting as a consullant or agent to sither UAD or USAR at

2y uime since January i, 1995, and whether MSC hired or retained [he person as
an emplesee, conaultant, ar agent [or anv penad sinec ciaing cach acquisition;
1l 2irployvment or conseiting coatracts with cauch such person; and ail documents
rewazing to salaries, compensation, bonuses, sieck options, or other financ:al
1ncentives paid or provided to tae person by any person: and

ow zazh ieh. prograr. ot project 2asieted or given by MSC

EE I Y Pt I T e

cor CRAR emplaves, consuliant, or as2ny anipas

T e 1
Ine MEC meluding decuments suificient 1o show (1) the contnbitien and
nortormancs of sach such perzon to the job, program. or prejecl, (1) e goal or
nbjective of loe Jua. progrery. of projecl (210 the detes the job. program. or project
brran snd concludsd. (ivy the peraannel requiretnents tor toe job. program, or
arojest. (V) the name. address, and |ob responsimbitics of other persons working
ot roh, program, or pro:ect (viythe Job’s, program’s. or projoct’s budgel,
:neluding personne] costs, and (Vi the recruiting efforts undertaken to staff the

PTOETAM OF proyject.

All documents relating to the competitive sigmificance, actual or projected finanaial status
ar canditien, and long term viehilinv of DA or OSAR prior to thetr acquisinans by M5,
incirding LiAl's or CSAR s intentions or attempts to sell LAl or CSAR, Tial'sor

CS4R s oluns 1o exit the market of to ceage stpplving any red

glevant preduct or sennics,

and ab1iily o vngage 1 the continuing saies, licensing, marketing, dovelopment,

proftarmming, and customer support of any relevant product or servics,

-11-
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Al documemts relating to any person’s plans relating to any refevant product or senvice or
o any product or service compaiibls v any r2levant produc: ar servizz, including
busingss vlans: short term ans 1anz ranee sirategw pl.ln:. und ohsctives, oL s enture,
alliene and aoguisinon sicatcsios 2ad b budors, Soancial
wrent plans: plang

PECUICTINE, Suategic
statermens, and dnancial projesrians personnel recruitnien:t or reass:;
T pracucis or product cnnancseants, fratares, modacs, aprhicanns, or servicos;

to-
razzarch o7 developrent plans: sirelecies ot product ivtesTanor: cialchotion Blans and
aarcements; salas or murkeling pilans: pians regarding skifung mom product pozing tha
neludss semvice o pnoing producss anc semvicos separately or shufting from commedin
pricing of any relevant produe: toward grviler reverus reaiizanon from anv relevant
SEMCCe wherehy Customers pay dircetly ior such senvices, alang anc eirategieg [oruse of
unhmuted usdge agreemenis and paid-up heenses; customer support servives and
customer-fundzd development planz; analvszs of customer sansfactzon: and plans for
participat:on 1n or adoption of the AP209 exchange format standard.

Ail Cocuments telating it any persen’s prees, pricing decisions, pricly propesals,
Goonsing fees, or eosl of services relaling to any ralevant aroduct or service renerallv or
with r2saect 1o any pariicular customer or groups of custamers. including standasd and
con-stataard orice ssts, discount scheduies and practices. procing fonnulae for ChV,
GLA . and BLY factors. campus and woke:| pricing syvsl=ms. priciny contmilments, pricing
for feurnres, mmaditles, and enbancements. sricing plans, pricing policies. pricing
[OTeCists, BIICIIE stratemiss, prcing ana]}aqg, coral 4m]y;.‘,;., suppiv and .l;:m,-:nd analvses,

anzlvszs regarding shifting rrom produc: prcing that inziedes senvice to pnomg products

and sorviced feparaly or sniing from cammodity pricing of any raievant prodoct
weward ergater reventa raaczation fiom any relevent semvioe whorchs customers pav

direetly Lor s2ch services pooinr nogmmons, pricing (o unlisuted usa 1€ contracts.

Plitl-un LIy PTICLELE, auliinee Lo M B2 PERA2E PRrSIMC] reLd Wihg eI,
PrESENIEloNs 1o CUSIGIMErs reiating o prices, pocing [or developrmiant contricls, on-site

anc orf-site semvice cunliacls. pries or web sales and licensing. crd all documetts
UL, O 04D koY A pocing decision.

wonsilvrad By 0r 2manating nom persen. cor
recammmendation, or preposal inciuding proing pac<zaing uroup and ciehz] pricing

oackace commmutes,

All decurnents ralating o comipetition i the design, development, enbancement,
rgsearch, manefactunng, distnbuiion, hcensing, marketing, salz. support or service of any
relevant product or sers ez, meluding all documents relaling w:
) the markst share ot compative postion of the company or wnyv of 113 competitors,
b, the reztiva stremaths ar weasnessss of any person producime or selling any
product of service compsliny with any relevanl product or senvice: :



—
Ik

the relative swrengths avd weaknesses ard differences 1n capabilities, features.
enhancernents, and modules betwees or arnonz any relevant piodusty ur senacs

. aov iorse. oo potenbiz] condiions stieoung the supeis. dema: ,._E, ety cosl. pRCE.
quality. Fatures, enhancemants. meduies, or appicadions ralaize 1o any relevant

prodact orsen toe

=SS 10 WII CUSICIIETS OT 5al8s IO QUher companies. or the less o cusioniers
or Tevenues due %o rompelition of sales by other companiza:

[

the effects of cornpaunon Tem any suppier of any relovant praducs or services,
includieg MSC, LIAL and CSAR, on sales, pricing, revenues, cuslomers,
development, features, enhancements, modules, or applications,

custorners’ use of in-houss codes, raditional methods of product 1zsting, or

e

protolvping and

h. lock-n effeces or switching costs, meluding the ess of unlimited usage agr=ements
and waid-up licenses,

Al documents reluting to switching, wicluding skifts in vnlization. batwaen or 2mongs any
relevent product or service and any other product or service. including the relalve ease ar
difficu’ty of switcking: che estimates, projected or acluzl costs incurred by users to
switch: the ame reguirzd to swirchs the devree of switctiong possibic: the effecion

oz Tom S‘A'ilchinfr or shufticy wilization ar threatening o swoseh or sni® or tha

L&y A nric
wteer ehif tae cost of swetchine atiabutab]e to lost

avatlan iy ot the appern
PO VI A R SNy aroda oy 1w the new product of senvice or Hom use of a 1gos

than optimum product or servize; the cost of and time reguired for irainieg: the cost of
and tme required for translsting or converting exsting Hles, models, routines,
commands, DMVMAP alters, or other [eeacy muienals o the ne W opracust or senvice) the
effect of switchinyg on cusiomer or cotlaborator n.a[mnslnpa_ toe eifact of unlinmited
uzage contracts or paid up Leenses on switching; the possible lois or cost af
coitplemeniary software used with the produer or service: the usc. evaillasility, and the
availabiiity and effect of translators and AP20% exchange formar standards: and

goveEmmental, customer, contractual. or indusiny or col.aborator requirements,
areduction of analvses or reswlis inany

Prefesences. of Practices ISgUInNE Use O Of
particular software formar

Al docurnznts relating to actual, attemptad. or potential =ntev 1naa she market far any
relzvant prodact or senvice. incloding al! dacuments relating to:

a the timeliness, conditlons, costs. aitactivensess, lkelihood, or comnpetitive
stumyficence of anvy sueh oniey



the effects of uniimited usage coarracts. paid ap ligenses, or any 2xisting contracts
by existing fimns upor such entry,

she cueniremanls o7 sush enime inelucing resserch and Sovelepment. planning and
design, proaduction requircinents. ClsIDbLUiion systems, semie reg urenicnts,

atena eanses trademers, sales and markelnz genvinies, sseunng a sullicient

p |

sustorer pase [0 achieve mhnlmum viable scale, pemsonnel and sailne, and any
neczssary govermmental and cvstomer apprevals, and the dme necessiny W meer

each such requiremea
the e Tesws ol opee of closed soltw are arciieciure and epplcalions programming

imzertaces and the availabiliny of trapslators. AP209 exchangs tormnar standards,
tragemarks, copyrishts, patents, or other technolegy upen such enry;

the izl costs required for such emiry, inctuding:

toc amount of such costs thal wouid be recoverable (7 the entrapt were

0
ansuccesaiul or clected 1o exit te ficensing or sale of the product ot
sorviee: and

Lo the methends and arwunt ol mine Qeeessary 1o fecoyar such coss; s the

total non-recoverible costs entailad inosatisfving the requiremen:s for

entr and

th minmum vichis seale the canimum and enteiam vesbae of prodiees se
Fervices, requirements Tar e it-neaduct o verncal’e otoerated gveranons, or
2T TACTOTS TSOUITLL 10 5 il 1y o @l LD s Sos0 Savinya o oitizt athiciencias
RETesIArY 0 compele successiullyin the licensing ot salg of such reicvant

B

products or senoices.

All docoments relating 1o the develermen: or scqwisition. including lizensing, of any
features, enhancements. modules, or appiications for anv MNustrun oroduct since January 1,
1993, mcluding any such developmert or zeguisition considencd but not vrdortaken

durtng that period, including:

.F.‘

b

documeats subficiens to show the faiure, conhancement, raoduls, or application,
the price or charge to the ceatomer for each such feature, enhancemen:, modale, or
application, the dats eacn suck featurz. enhancement, mindu!=, or application was
addz=d. and the funcnon and benctits of such fzature, enhiancement. module, or

application:

tor all fearures. enhercements, module:, and anplications ceveloped in-house or
considerad oz in-hense davelnpmant. alt documente seladne wthe in-house

|-



._.
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dzvelopment. develoomen: plans and strategizs, time lines for developrmwrt.
budyget and projected revente for the dzvelooment, personnel requizements, and
the idsnticy o7 costomets liksiv to license the developed product: and any analyses
"52such fErure. 2nhancerient,

wiratnor o develer in-bogse 0w aoguine o Geers

rioduie, or application:

frr 23 features. cnhancements, modules. and apolications co-developed witt a
ciszamer or consideree tor such co-deveiopment ali docemenis relating to the
developmet. dovelepment plans and stratzges, the co-developer customer's
[CerDTy. fime Jnes tor deveiopment. budget and projecied ravenug 10 the
developrnedt, pereonnel requirements, and the identicy of sther customers Lxels o

license the developed product:

Zor allb features, enhancements, madules, and anplizations co-developed wilk
another supphiet of FEA sotbware or cunsidered tor such co-devilopment. all
documents relauing to the develonment, development plans and strategics. the co-
developer supplier's idenzioy, Ume lines for development. budget and prejected
revenie o the development. personnel requiremenrs, and the waniufy of
crsiamers Lkely to licenss the developed product end

for all features. enhuncements. madeies, and appiications achuired. including
ligenamyg, by the company or considersd for acquiaiion. ]l dacumenis relating to
the acquisition or icensing of such featwre, enlancernent, module, or upplicativr,
ha projectsd revenasz for the reaturz. enhizncement, ~odduls . and applisation, the
sdephity of customaers akels w lcerse lne developed product and ans anzlvses
whether to develop m-houss Sr wo Aoy Lo arlicesse suck 1M el e, Conenc chesns.

coduls orapahoanos.

-
[ T

Al dosaments relatipg t2 any chacgs and modiiication 1o any MSC seftware product,
propased, iImplementsd. or considered By M3 that atfacred or cowid aflest the
compatibility ol any MIC procost to work of inlerface with any other softwars products.
meluding agy sustomer’s pre- and post-processors or Inpul or output file “ormats or
macels. the customer s bty W switch among Nasiran preducts. or the cost, nme
recutred, euse. or dithienlty of swiiching from any Nastran product supplied by MSC w

any clher product.

All documents relating to the livensing or safe of any relevant produet or service to all

custommers, including customer-inndasd devziepment includine

sl contrass, license azrzomenis, ofbers, oids. bud solbictitions. or proposals for
contracts and licensing agreements and ali documents interprating, modifying, or
amending such contracts. license agreements. offers, bids. or oroposals;

-1



k. siralegic. salas, and markating plans for acensing and serving the cusiomer.
mncluding sales call reports and salzs presentat:ong ang pitchzs:

arice lists. negoriation comesponcenis, proe swalaven susulrbeps, documents
relied upon to formulate ot cziculate prices, projectrons of pnces orlerad by other

supplizrs of reievant products or semanos:

d fiz.c and headquarters gales and contract files:
e reports of Prict or exXising usage; and
{ invoices for products and services: and record of payment for products or servicss.

All documnents relating to personnel and staffing {or the development and technical
sypport of any relevant product and service, wncluding:

a all practices. policics. plans, agresmcnt(s. and propesals relating 1o hifing and
raiearion of employees. including recrubing eftorts, emphnanent inecrtives and
. bonuses, wage, sakary, bonus, snd stock opiion offcrs and ayrecments, incentives
ard restrictons on emplovae meohility, covenants nol to compere. job
advertisements, and the ase of recruiting fons;

b alt docuwments relatong to the wsc of off-shore developers anc ti:e use of contraciurs

and consaltantz: and

1)} Apcurrents relating to the personnel and stafno neads %z aav eeneral or
vpazife job program, or project ircieding custone-funded dov Clupmen®
projects.
All dogvinenis relating o any pians of, interest in, or effonts undsriaken by the company
or anv other person fOr any acquisinion. divestiturs, joint ventere, alliance, or merger of

any kind invoiving the licensing or sale of 2y relevant praduct or service, ncloding:

any acquisitien, jomnt venture, alliates, or merger of any Kind with UATor CSAR.

a
by any person,

b. the divestitare or sale by MSC of uny tormer LAT or CSAR assets. intellectual
property. emplovees, comiracts, customer relanens. or UAls or C5AR s former
husiness=s 45 ONINY CORC NS

C. any strateeic business relationship berwesn M5C and Dassault Systemes or any

Drassault affiliated persen or petween M5 and 1BM or any IBM affiliaced person;
and



] ary axquiszzion of anoinrgrest 1 MEC by Drazsnnitt Svstemes or any Dossault
aft:liated person.

A0 due smenis relanng oonimunsial or 2roenieni mainadaiosias famIL e 2T peTieTmans

modvls o7 coter:a ased by the company or ery person for vaiving or delermmining (o

PUTCT 52 Erica? "0rany oot sllemplel o polential acguisiions, Jrossnrur s et

venteres. alliances, or mtees: of any kind invelving the keensing or gzlz o any reszvant

-

PIOCLCL O semice.

Al ligenge zgreements tor any intellzclual propenty, mncluding petents. opimims.
trudzmarks, or rade secrets, owned by any persen other than she company and 1neluded in
or furnishe:l with any Naseran prodact or service, including all documens modifang,
zmending, or uilerprefing such agreemenis, 4ll documents relating to povmant of any
lizensing fees, and all documents retating to the company’s plans, actions, or «fforts to

enroree such AgTCemenis against any person.

Alldocermerts relating to any governiental, cusiomer, cantractual, in:dlusiry. natwork, or
collaborator requiretients. praferencss, custom, or practicds requinne, recammending,
st CICIALING, Or promoting 1he uss of anv partizuiar relevant produc including

wastran

Dweuments sudficient to show and all computernized data contaning =ach crapsaciion for

the heengine or saic of Ay Nasean product or service for the petind Janeary 7 19335 0

(h:o presen:, meludimy:

Tha e T T ETIACTION,

x

b. iz zmount ¢f the ransaction,

<. the guanti,

d. the hvpe ard duration ol she contract ur licenss,

e. a desenplen of cach product ot semice Iiceﬁsed or sold [mmcluding produst
number o1 codel,

I the contract number,

u the rozation, including phivsical address and secal numbper. of the computzr where

the soiware 15 located or sorvice rendered,

tie 3IC code. trade or industre cateaor., and busingss group of The custemer, and



thz price paid 2o each item. including the bexinning prce, diszeun., nel price,
crent:y, erd wats of Lsare. and a5 may br applicable.
- L . e Sn b - Ealy S ¥er et 1l . 1 wnlls T ;
- barcach relovans prodast or senvics ofrered tor scie oF Degnaing. alb selline ads and
T i T A

Promolingal MAkyin.s and & merud. s incanding crevrucnonad and menliacen i

Vg Lowa

Ruspeorts' v schmizied. p

!'f -~ f/ = -
RareF A Mills
Counzel Supporung the Compla:nt
Bureau of Competition

Federal Frada Cormmizsio:g
Washtnaton, DO, 20380

(2020 326-2032

Cacatmie (22 326-33496

Thelegs Sovarmber 21, 2000
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VERIFICATION

[ peraznally supenvised the oreparation 2nd essemaly 9 i respenss o aczoodanse wils
the Definizions and Instructions sel forth in Complamt Cownsel’s First Reguest for Production af
Chrewmeanzs and Things Lssued wo Respondent MSC sofware Corraiion in Docket N 9200
All copies subontted (o Dee ol erigmals are rus, correct and compdoie copies of the onginal
cocuments. This respense 1s complate and correc: to the hest of myv knowledys and bajier,

Sigmed: _
MName; _

Tstie: -

Dote: ,.—__ _

Sihsonbad snd swarm o helors me thiz dav ol

olary Pubic

W Coriniission expires



EXHIBIT 5



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISEION

In the Marter of

MSC.SOFTWARE CORPORATION, Docket No. 9299

a eorporation.

e S

ORDER GRANTING COMPLAINT COUNSEL'S MOTION FOR SANCTIONS

Beeanse Respondent vielated three Orders (the Scheduling Order, the January 18, 2002, Order,
and the May 22, 2202 Order) when it produced documents after May 28, 2002, and produced
electronic docwnents on or after May 28, 2602, in 3 fonm tot usabic 1o Complanl Coumnsel, [T IS
HEREBY ORDERED that Complaint Counsel’s Motion for Sanctions and Other Relicf for
Respondent’s failure to cornply with discovery as ordered by May 28, 2002, is GRANTED.

Pursuant to Rule 3.38(b)2) lor the purposes of the proceeding the elements of Complaint
Counsel’s Complaint will be taken as established adversely to Respondent, and judgment entered

for Complaint Counsel.

Tated:

. Michacl Chappeli
Administrative Law Judge



EXHIBIT 6



LINITELD STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

MEC.SOFTWARE CORPORATION, Docket No, 9299

4 corporation,

T e et CgF ot

ORDER GRANTING COMPLAINT COUNSEL'S MOTION FOR SAMCTIONS

Because Regpondent violated three Orders (the Scheduling Order, the Janwary 18, 2002, Order,
and the May 22, 2202 Order) when it produced documents after May 28, 2002, and produced
electronic documents on or after May 28, 2002, in a form not usable o Complaint Counsel, TT 15
HEREBY ORDERED that Complail Counsel’s Motion [or Sanclions and Olher Reliel [or
Respondent’s failure to comply with discovory as ordered by May 28, 2002, is GRANTED.

For parpeses of this Order, all electronie documents produced by Respondent on or aller May 28,
2002, arc Iound to have becn wnusablz by Complaint Counsel, to its projudice. LFor purposes of
this Order, these unusable documents wre refemed to along with other decuments as preduced after

May 28, 2002,

Pursuant to Rule 3.38(b), and for the purpose of permitting resohution of relevant issues and
dizposition of this proceeding without unmecessary delay despite Respondent’s failure to comaply
with Complaint Counsel’s First Reguest Lot Production of Documents and Things, as Ordered, the
{ollowing sanetions are imposed, as i just:

1. Pursuant to Rule 3.38(b)( 1), for the purposes of this proceeding it shall be inferred
that the documenis responsive i Complainl Counsel’s First Request for
Production of Documents and Things produced by Respondent after dMay 28, 2002,
would have been adverse to Respondent on any or all allepations of the Complaini.

2. Pursuant to Rule 3.38(b)}(3), Respondent may not inlroduce into evidence or
otherwise rcly upon, in suppoert of any claim or delense, or present lestimony by
any party, officer, agent, expert, or other person abouf any document produced by
Respondent after May 28, 2002, on direct examination, cross examination, or
rebutial. All such documents listed on Respondent’s Fxhilbit T.ist shall be stricken
from it

3. Pursuant to Rule 3.38(b)(4), Respondent may not be heard to objeet to introdustion
and use by Complaint Connsed of any secondary evidenee to show what the
documents produged by Respondent after May 28, 2002 would have shown.



Furthermore, pursuert to Rule 3.38(¢h, the fallowing additional reler is granted o compensate for
the non-production of responsive documents by Re-pondent, in usablz form. by May 28, 2002, as

required by Order:

1.

i3

Complaint Counsel may amend its cxhibit List up to the date of the beginning of
Compiatnt Counsel’s rebuital case, o includs any of the docume:zs praduced by
Reszpondent to Complaint Counsel sfter May 28, 2002, or any other documents

reasonabiy refated thereto.

Complaint Counsel may introduiee imto evidenee any of the documents produced by
Respondent to Compiaint Counsel after May 28, 2002, or any other docurnents or
events reasonably related thereto, and Respondent shall have no right to object 1o

their introduction.

Complaint Counsel may present testimony, including cxpert testimony, regarding
any of the documents produced by Respondent 10 Compiainr Coumsgl after May 28,
2002, or any documents or events reasomably related thereto, without objection by

Respondent.

Complaint Counsel may introduce into evidence or present kestimony about any of
the documents prodeced by Respendent to Complaint Counseal after May 28, 2002,
or any documents reasonabiy relatzd thereto. in its rebuttal case which othorwvise
tightly should have been part of Complaint Counsel’s case i chief, since
Complaint Counsel did not have access to these documents in sufficicnt time to

Prepare s case 1 chiel

Comptamt Counsel’s expens may testily about and refv upon any of the Joewnents
produced by Respondent 1o Complaint Counsel afler May 28, 2002, or any
documents or events reasonably related thereto, without objection by Regpondent.

In order to permit Complaint Counsel to complete its discovery regarding
documents produced by Respondent to Complaint Counscl after May 28, 2002, or
any documents or events reasonably refated thereto, Respondent shall make
available any of ils employees for deposition in Washington, DC, at & lecation
specified by Complaint Counsel. at Complaint Counsel’s request, and upon three
calendar days’ notice, notwithstanding any ether commitments of Respendents’
cplovees, Witnesscs failing to appear for such depositions shall be barred from

testifying for Respondent.



Dated:

I order to give Complaint Counsel some opportunity to target and plan its review
of the huge volume of doctments submited by Respondent after May 28, 2002
and make sor-z benelicial use of them in prepating for cross-examination of
Respondents’ witnesses, despile the exigencies of ume and trial of this matter,
Respordent shall give Complaint Counsel 3 businesss davs” notice kefors the
testimony of cach of Respondent’s witnesses, In the absence of such notice,
Respondent™ wilnesses shall not be permitied @ teslily.

D. Michael Chappell
Administrative Law Judge



EXHIBIT 7



UNITEDR STATES OF AMERIC A
BEFORE THE FEDERAL TRADE COMMIASION

IN THE MATTER OF .
MSCSOFTWARE CORPORATION, Diachet Mo, 3299

d enipaiazhnn.

REMPONDENT MSCSOFTWARE CORPORATIONS
MEMORANDUM IN OPPOSITION TO COMPLAINT
COUNSEL'SMOTIONTO COMPEL COMPLIANCE
WITH COMPLAINT COUNSEL'™S FIRST REQLEST
FOR THE PRODLCTION OF DOCUMENTS AND THINGS

Shem af fs rhzionc, Cempleint Counsel's Mouon stares nothing more than Compiams
Counszl's bevethat Respndeon: M50 Saiiware Corporation 350 has no right w0 objeci to e
turdecsomensss 2 ComplantCoingel s twentv-Tares immense v broad regiests for the produsian
af docaments o w b denend s eToaliy evary coumen, procoed 2T e Lesl e envears in dozens
P MSL i cms wuionde Uemalaer LUaunse seeks el aovsiiviiin fogeliiios 0w L2 <opias
ol a0ch dncuments 2t e been o Compiaing Coonse s padiniiion iar a ienst A vear or whathor sach
documents ae reasenadl caloulersd 1o lcad wone Sscoveny of acmissible evidance, Complain:
Counszl s astampt o fores MSC @ produce vatnld tons of thousands of pages of documents from
around the world in nwventv davs 15 the very delIniten of Durdensorieness

Noraithstanding the burden of Compiaint Counsel’s recues:s — and the fact thal Complaint
Counsel has delaved in producing its own doczreerts and ralied to provide substantive responses to
MISC s First Sel of Interregatores — M5S0 has been working .jlligen.tl}' with Complant Counsgel 1o

provide responses 2 Complaict Counsel’s document requzsts. This meton uonecessanivinvalves



hi= Tabunal it a drmmuty thar M50 nas reev 2renping Shigonio 1o resoive, Therenn e, (us s
r2osnns sel lumn oeinw, Dompann Cotnsells monon sornd o donne,

STATEMENT OF FACTS

RO TN et S UYL O SR S TR R IV F T s A

rh
r

INE o

wwo osmal dadimg Jmmns Universal Analvies, a0 A and Compatenized stracwera! and

Argitas Rosoproh Comormion (Us 3R Comsian: Counse! somved M5S0 wos meeno -theere

sCpeTehe reuesty for the producton of documents and thicgs, Cemplaint Counsel servad 1ts

gsseniia ]y limitless requesty atthe ¢lose o business on Novemper 21, 200 | — the dav before the ions

Corrpaint Counse? makes much of the 1act that it offered w “meet and

Thanisgiving

conryr rzarding hess recussts wvia telzphons over e Taochsgiving holidav, See Al

Dizciaratan as * 2 i 15 coo.ear what aampase suct a maet and concer weoild npve served singe

raither M0 rer s counsebwould Seve had ddeguate nmez e understand the scope of the docamments

Feguesed Bnilosuss Cmiw as theyiad ancppemon:y o asaess the seope wiwhat +as beine demanded

ard SOy w7 B L I LD T S M L 14 P L KL I LR SR NS TR | SIS o I

b holides s0oas 10 represens sutticizniiv MSC s

+

W50 s counseal 10 comsuls with 11s clisnt ova

migrasts i amesland confze, MSC timelv served s omiveions und respanses on December 3, 200

TEree cavs Jaier. counsel for MSC und Comalant Counszimet. Complaint Docrset initally

dernendsd that the meer and confer cover ondy Cumpinint Counsel’s Document Requests, hut

Athough it takes 1ssue with the ract that M50 did not offer o mest and conf=r v jth
Campiztnl Coursel regarding (s documert requasts chver the Trapksgiving holiday without
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Counse] tor M50 aiterpted 1o explain the srewdth o the mutvoal scusghi cand e burden

traposed upon MISCT and endamvorad tooge ""Dm.r.'.;lmt Counzel 12 hine s reugsly N SOME

intediriale and dnrway, Counse: Sor MEC also avreoed 1o confer with MA0 0 a25ess rurtizz the
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mzres: o o peditious s advancing discovery withoor waiving s laecig as w burszn, hus serun

its search of otfices throughout the world for respensive documents going buck 10 1995,

resoive thess 1ssues sancs o sharp contrast 1o Complsint Counsel s
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comdiel in meeting s Ciscovery odiigations, For example, Complaint Counsel Listed neariv forty
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13



Coanzar delesed o prowndins 1252 woiinasazs wiil
. - st H - N - Ly = e aa r L - = T o m e e e = -
Clecarnz 17 20070 thes dolzvinge 13 arovision fo M5S0 27 vorbalim wiiness siaiements unli

January 2 20627

.- . - ca N S AT
[ R Pt T T LIS TR e B P E AL R S D

™
Ir
r
-
=
r
-
)
o |
"l
=
)
'
F
=
r
M
1
i

samre aat 23 Corralnt Counset s Docemeant Kegoeas - n ey damall amacung, weeer 2, that i

iz 0t Compiarnt Counsel™s 00 e A0t Ls atormeys oF paraiessis e Respongent T Coimp.antt
Counsel’ s Objecticns and Responsss 1o Respondent MSC Sofrezre Comoraton’s Fist Ser of
intesrogataries a3 TCemEeliior Counsed’s Oovections To Interrodatones " attached as Fxhihit AL
Thus, even as 1L seeks aggressive, burdensomes discoverw, Complain: Counsel reiuses w produce

mioTatian i 40 Dossesdton and 2 nofore e Complaint was filed and refuses o exalain the basss

ror the allveanoos conrainad in thar Complan
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coluny LRy burdensaomeness and depivativenys: of Complaint Counse!™s

recusst MEC sohjzctang were made tnraaponse 1o e requests-us-served une were nranerly made.

M3C's Gbjection to Producing Documents Before Complaint Counsel Had

A
Even Metits Inivial Disciosure Obligations was appropriate,

Complaint Counsat’s telussl (0 1denl s wilnessss (5 a0ing new. |n canversations on the day

orthe Imbuny. s sehvduling confernce. Complaint Covnsed (efused o state whether itwould be

producing aftidavits. Complznt Counsel demorrad. asseming povilege 1ssues. Complaint
Counsel waited vt Janaary 2. 2002, o0 producy o single deciaration and ong draft declaraion.
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vounmisnts oin M50 0w delnne produling o simgle docneent At pathered Cumnye e

SuTEs o 134 grnire cvmazzen month investizazion. ot onlv did Compant Counsel drag its feet i
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B. MSC'= Ohjections to the Burdensomencss of Coumplaint Cornsel’s Document

Requests Are Proper.

YIS0 objected woprognatels o the pordenzemenns: of Coarplaing Coansel’s requests

Complaint Counse. contends i 13 cneuse that "Respondent did aot obvee: wr the renyn date
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Counsel’s swesping requssis.
The megniude of the burden hes with Complaint Counsel’s nabiiity to articulate a

specificanon which seeks informmanion that 15 fajjored ro chiawn infonmation that s likelv o lead o

LS e

mlmissibie evidenee Dunhermeore the tme senond speciiod & Complant Counszl 1o gavern these

wsl eeven vears  Thus, Complant Counsel secks viually evers docomaens at XS0

meguests 15 the I

produccd over the tast svern veers anow ieee n the world, This (s nel more voerbels. This archlem
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shese difiorencss on 2 tar, miztligibies and sgquitasle way rard remained 50, 020wy Compiainl

Counsai was Alng s monon:, mcluding procesiog the arge voliome 0 dodumenis responsive to
Comp.amr Counsel's reguesis in 2 Lime perfod that s nol ol bunionsome.

Cempleint Counsel sugscses that MEC: ~dolay of discsevery may compromize Complaint
Counsol e abilinv o compiyuath neture Sehedaling Ordsrdeaghnes ] Cormolaint Counzel’s Motion

a1 3 dattached as Txmibit By Coriplan Counsel bus onlv itse:iwe blame, Its reliesal 1o negotizte the

Sonwment regquesis nas nampered A58 T e conduct s seerebiEs, whie D ney lead woany sueh
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€. MSC FProperly Objected tu Searclitog its Worldwide CHifces
Diemme The mess and woTien Suotisl v MO ovimoos o Comirion Couid

docum st reepanzive o Compizinl Dounsel 2 teguoests which seere (ocatad o 1orsign DTOC2S wors

aieo odimtE med o MECT: Lnited States olfoes, Thorefore, thars was no nsed 10 sepameh scarch

foro:gw pffices for copies of documents alrzady preduced from U8, offwes. Moreosor, insofar as

mary of thase dofarenrs arean foreien langrages  and MSO kas no dery wrranslate them s

very Joahi! that these cogumenis would be of sulficient value to jusuty the burden and cost ol

produsing (Ram.

AMSC brsomore man fory offices 10 Burope. Asizosnd South Amenca. Scarching these

anculvburasnsoms, rarieuiarly siney Complac Codnaz has not arivuialed any

nesd torthe decemnents, VIR s mnst vacentiv offered however to saarci all waeld o Fees s und
Dy ao ATeeo b pe s r s T T s e e
0, MSC Properly Objected to Produocing ldentica] Copies of Docoments.

Y Complaint Counsel complains that MSCs wlier weuld allow MSC 10 ie];;m':ix svarch
saloton ara

offices ang provide vnly what is fararabie (o M5, See Compuain: Counse
attached as Exrinit B Whiie this is pof the case, and wag never A5 s intenl. te charys comes
with paricwar il grags from Complaint Counsel which has selectuvely idennficd people on its
Preliminary Witness List i a way 1o hide those who mey have exculpaiarny evideace, asssing
fne moammant’s prvilege. even as o refbses o procury o prvilese lag

SISC imitaliv attompred ta negotisle 0 good A w search ail world otffices for documents
and competitien ané fay contracts it excess of 523,000, as a1l athey

relaning e mrrpeli{{}r“
s headguaniers, Cormplain;

Juowmenis wowd mave peen martamed i A5 Uoned Suies
{Counsel fatly rejecied tns prooozal. Racormizing Comprain: £ ounse: s unwillingness o
h1s1ssue. MET has agreed o szarch /il world offces for u] recLested documenzs, (n

nEwotiate !
ast :L}}]:}r{‘ﬂch]nv trial date.

arl s.frrm to avond any turther delay and o uliow for oreparaios fora
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producing .0 camiaive malenals. absent some showing of need. Complaint Counsel éi1d not

demonstrate tha: need W MSC and such demonstration can be fovnd sewhers 1m Complaint

Couns= s niotien.

Sunng the mvesbgstoey phase WSO produced more than thies -five boxes of malenais to

Compiamt Counszzl Many afihzszdocumeents may exist in dupiceie oo hrouzhont the corepam

saticulan, s0oe orergn oices were nat scaeched dumng iz invesuzamey phase (Complatar

15 aossihie thul MSE wound Grd such

Laumsel rmited ingtr ianin 1 ke imnied Sines o
WAL Tea Wil a L L s El Sl uiiloss) hUInE o dhese docuniels

dUpiuley irauganu s w

veald be auile sizvehis, Complamt Ceunsel iz aoudemenstrsted snv need to have sech additional
assucha ooy, Mareover, NSO has agreed

copics or 1o know the wlennn ol cech adivide AR

lmstraciion No. |2 reqaires:

the corznany nas produieed dacumaos respensive o this reguest in the course of the pre-

[t
A0 -0077 those documents aeed oot

coznpizint investigelion of this matter, FTC Tile No. 1
e prodoced aouin. wadess identfcal copios are found in more H'mu ane persosn's files [n

sich a cese. the compeny must produce v identinv tram ach person = files all idenucal

conies of docurnuils HM LR Drl_'ilf'.alili‘L. Jihe = s lalni 1]".'*-':..""-1.5?111'011.

Cempiaim Coursei’s First Reques: tor Produzuon at Trastached as Exkinn O remphasis added).
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spproprime. i onolearwhat Comolaint Cotrssi wents this Tobuna: 1o do abous Thig issue now ¥

E. MSC Properly Objected 10 Producing Privileged Materiais
e Tl M REL Fou LY

Wis ives o ipezing et Complaint Counsel szrious’y contests M5S0 's figae s

prodic s prvilzzec docwments. Akhaugh Complaint Counsel contends “Respondent’s objection

1o procucing povilegsid docurnents 15 croundliess, as nstruction 13 recogiizes Respondent's nehe

o make poviers elyims” Complaiat Counsz!'s Motior at 3 {attached as Exhibit 31, Complaimt

Counsel s instruslon cannot alter M5C s nght o assert appropnate privileges. Moreover. had MSC
notrasel s ol eciien o producing povilezed mmaenais, Conpoam Counsel woild argee sha: MSC

waivzutservilzee, See Complan Counsel s Mouon at &-10 (atached as Exhibit 21 areuing that

those ahiectinns not mads by MSC I its raspanses are waiverd).
Camplamt Counsel’s arcument abaut povilege comes with particilarly disingenuois heciaus:

Cormmlamt Counsel bus opisoled 1nat 10 s mer reguired fo produce o ervilece log, despite =18

GoaE ToaEonEZe oun RIS

widespresd as=urlion GO vanicus gied tod onseopurel poviiegos O
digeevery requests. M5O remains prepared (o exchangs prvilzgze logs with Compliaim Counsel at

an APpropriate ume.

AlSC Properly Objecied {0 Producing Brocuments Helated to Industries

F.
Other thap Aeronautics and Automotive

" It 15 wonth notng that thesc objecaons were made by MSC belere the mect and cancer.

 Camplact Ceunsel's conention that abjecacns no7 mads in response W is docament
requests 15 Inconsistent with its contention ik i own responses e M5C s document reguests that
Complaint Counsy retiins the right o raise new objections w M5C s document tequests, See
Caompiaint Counsel™s Objection And Responsss To Respondent MSU Softwure Corporatton's
First 52t Of Rzguests For The Praducuon Of Documents Anc Things (atleched as Exhdhn D)
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smnenis oiher than piose Jdentited 16 12 Domzlant end n respo-sz 1o WSO s intsmoszionss
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Clearly, the focus of Comziant Ceunszl s 2oianes st been on the acrenautics und sdlomonve

ndustnes and 0 has damaonairane oo pEed eomo bevordd Thai nor nas i Cons s00n DY poese

monon  Again. giler having conterred wath Complaine Coutsel and meecting with absolute

recactrance. M50 has agreed 10 seatenh ail indusines 1n o0 <fient 1o meve this production forward,

wice cgain ainvigting s Count's involvemen:.

(s MSC Properly Objected to Creating New Data to Meet Complaint Counsel’s
Demands

MSC mranerly ahected o creating new docurrenis or data colleciions thar do not already

D ounsg! s requasts. Kale 357 1s quite giear that M3C 12 obltgatee

=X1si s complv with Corplias
ariv o meke documaanis avatanle gs thes anc koo im e wain course ool nss g s0adl ureani ze

and abai them te cormespond w1z o sutenends 10 e soewest T e O FRO 3270 MSC 15 nat

rronired to cTzte now D SomDiivTond o [0 Tl foiEiny datiome rew daty formats os
demanded b Complair Counszl’s nsnzciions asd raguests.

Complatnt Counsei’s contentien that & specified purticular data fommats for MSC's

conmvenience 15 dizineenuous. See Comalaint Coupsel's Mation at 7 attached as Exnibit B). As
Comptaint Counse] acknowiedees, M5O did collect and tabulate daia 1har MSC ¢ ad o format

Compelatat Coansel desired dunng the Pant 2 mvestigation, Bu M55 willingmess to do so was

ternperad v ke fact thal it was inoa Purt Zisvestipaion and hoping to 2verd tis Parn 3 fitgation.
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As Cemalaint Counzel reedliv acknow ledees whiarwenten

for furese Buzaver. Thes MSCrisunJerno oblization to prodice documgus i any erder ether than

thusz spzenied by tne Comrssion  onn ro.cs,
A Compinet Counss Uy L enlenicn el MO s nop oreotmd oo oo
fram hiwk-up tapes. that dispute 1z wot noe AISC notes, howvever, thet tho Specificaton o which

Corpaaint Counse. reters idpesiiication Moo 2 s deested o document etenims pobictes ond Hos

nockinye 1o do witlh whether there is an obliguiion o search back-up 1apes.
I MSC Froperh Objected 1w Producing Documents Prior to January 1. 1997
Complamt Counsel misstates the gravamen of MSC s obvection to producite documents

poor 1 Novemter 17, DG See. Responden: MSC Sofware Tomonsion’s Rusponses And

{Opjeciiars Ta Carmpaet Counsel s First Regues: For Brotucton OF Decwments And Things at |
(attached as Exitbi £) The thrust 07 AMSC's sbjectiors is no:what Complunt Counse’ znd MSC
agmeed Wy ordil ralagres 1o dunng the Par 2 mvestsation. out rocer, Dl searching an addinonal

CURITE OF TLIER 0F LG DLIASTe D e tne Rt e R AV e sn dess a0t adtw e oF the 2aot

Compunint Counse] nas fwled 10 demansirate wihv if needs 0 g0 back w 7993 10 ussess the
vompeiilve etfects of azquisitiens compicied in f999, There lins been mery thun two-vears worth
w ussess Lke impact of the

L

of post-merger evidence (nearly three-vears warth by tha sime o7 17900
acquisitions on the coretiiy e stae of the relevant product markets). What happenszd four vears

before the merger can 2ardly shed anw light on the effzcs of the scyuisiions, particularly stnee the
marsat i &0 dvnami.

Complar Counsel has made oo siwwing o ellier Dus e’ oy MSC az 1o the refevanay

of tas adduional data. Therstorz. it has failed 1w overcome MBCTs shjzction. Tven mare stange,
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Progress Mos ne2n miadz In fact MWISD Rz agreed oo und has begun searening for doctments

I]

rzsponsive [0 Coralaint Counsel’ s red st Colllg 2af W D93 Tos, W w il Colipgint Coonss! s

moud o el e nvoove the Toibumal o s o

T 1R DTN, LT v

[

other 1zaues rause
CONCLLUSION

WISC 12 somew cal bamuused o this Modon w Comzel Gled 9y Complairt Counse, Over
thi nast ot 01-' s M50 has continuous!v and in aoeed faith attempied to negotiate and narrow the
hreadih of Inese atherwise overreaching documenl requests in an anempr o arrve at a subset of
docuwments whick ars sctuellv necessany and fikely 1o fead to the discovery of relevant information.
bFurntrermors, MSC has deoz iz inthe midat ot the busiest mome of 25 22%es vear, and in the midst
ofths Boldas secsur. Hoveser, such ellurs beve been mes welk strong resistunce from Complaine
(Counsel who wan? esseanativ every M3C Jocumeni in an exiracrdinanly shott time frame. 1o an
the dow o discoevens, VSO h2s avrzcd o oand b sarching 20l of 1s world
OLOES 200 oo Cusbul2h o SOCAMENTS (00 L pond D U Ui, despite the
aneemiey oF the tuarden of such s2arches. |tis unreasonzbie o svpeet thar such o scarch could be

compicied i3 D100 M eIy GaVE- 07 SVEn M SIXD-Tve dave, as Compoaint Counsst “yenerously”

zilats,
Comolaint Counsel ' s moton 15 baseiess and should be denyed. Tae partie: have been
working steadily toward reseiving thesz disputes avd dealing with the enommaons Yarder impaosed by

there reguests. Compaaini Counsel’s motion tails to show that M5 s objectons wers nappropoaty.

Accordimely. Complaint Counsel’'s motion should he denied,
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CNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Matter of

MSC SOFTWARE CORPORATION, Dhoacker No G2a9

2 corporation

T R

RESPONDENT MSC.S0OFTWARE CORPORATION'S
OFPOSITION TO CONMPLAINT COUNSEL'S MOTION TO
COBPEL AN EXPEDITED ANSWER TO THIS MOTION AND
COMPLIANCE WITH COMPLAINT COUNSEL'S FIRST REQUEST
FOR PRODUCTION OF DOCUMENTS AND THINGS

Afier mary months of diboent, yet often one-siced, regotiations regarding the scope of
Cemplain: Coenzel’s First Recuest for the Production of Documents and Things, sgveral facts are
evident WSO has spent an uncozseicnable ameazt of mroney attempting $o meet wich Complain:
Cocnse's unrealistic discovery demands; MSC bas wlready produced an extracrdinary cmeuns of
responsive documenis, Complaiit Counsel bias thovirted anoefficient Tow of discoven, and A1507 s
qeserving oi rebiel ftomm Complarmr Couasel’'s wocesiaihy Dlrdensome and sspensive discusers
derands

In Compluint Counsel’s Mey 10, 2002, Moton to Compel., Complainl Counsel conventently
ignores the fact that MO hes procused 322 oxes of documenes 1o date end Complaing Counzel 1s
stient on the delzy caused because of ws rigrd insistence that the search list be fnalizzd before the
dacurncnts were scarched  Complaint Counscl, howeaver, kas made it clear that it expscts 0 receive
all requasted cocuments, regardless of the burden imposed on MSC. To dare MSC has spent over
1S million to comply with Complaint Counsel’s dosument request — an amolt totating almoss

fiffcen percent of MSC's 2001 reported net income. Finally, Complaint Counsel mischaracerizes
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Lthe importance of MEC s Dnancial cend:
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NWISC nas artemptad toowr X wch Damplaicl Counzel te allempl 0 marros e stibse
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Things. and. in %st, even ughlighted the pending disagresments wish tlus Cowt at the February 25

2002, status heanng, Ar that time, M50 oftered to search electronic files of ten key MSO pa

ity response to Complaing Coursel’s outstanding document requesl.

sonnel

Since that time a150 and

{omptain Ceunset have becs unvelved inongoing negotiatiens revarding the nersons to be scarched

and he erms used in performing e cleciranic search

il cinonoiouy of the newatiations

Cornpluint Counse: adanuazly retfused,

' Merch 13, 2007 A SO mare grded o Complaint Caarzel a4 L o sisctronie term; e
constderaen. however, never receined 3 response:

. Wazch 25 Zoi o0 S RD ieenndos co Connainr Towasael, P R I T 1B
for coasides ilm,

. April 3, 2002 MEC sed Complunt Counsel 3276 ou lise of perzons to search:

. Aprit 42002, Complant Ceunse! respornded to MSC's March 23 iat of electronic torms.
adding 38 search termas to the zoready existing 197 werms, creating a new list of £3u
terms,

. MSC responded promptly on Aol 5. 20020 explaining why many ol the terms lisied by
Complaint Counsel were culer unnecessary, or tikely te lead to an over-encompassing
collzction of decuments, and suggested another revised [isting;

. Two weeks later, on Aoril 13 2002 MSC recervad complaint Counsel’s respanse to ity
Aprl 3" letres:

. MSC deterrruned oo Apal L3, 2002, not e arpue or burden this Cawrt over minutiy, 2nd

acveptoed the terms conaned tn Cornpluon Counsel’s April 13 [oiter, despite he
mary of the rerms 1o b uNecas.ary oF over-oroac (such as stmulat®, reat“, nres®
zevine®, enrer® entn®, chare® valu™l MSC notfed Merrnl of the 343 2mms Lo be
ninded e the query (See Exhibin &3; erd

helieviry

contineed . )



howeever, o negatiale e iterns stinelianscasly, but cather fusisred on reselution of wire vowiid
he searvhed prior fo diseussiug what wonefd bz searched vee 4 302 lerer rom W Soubal o K

sins annached as oxinkis 3 0 M5S0 8 hands wereiiod, ior 20 busdn L process gl ssdioiinig Dol
T

anlbe wnims cireas ideanied to Compinar Coungew and thon Compialnt Coensel rafizscd e

those terms. MSC would be forced wo porfomm vel another oooead of searcnes and revien - ol 31 el

s '3

capense 10 MSC This docement pradectian could have bean mach Juntner 2 omp 2ad Com

Ceounsel notbeen sounrzasonable; tae prolonged delay in the completion of this decument production

fsuresut of Cemplaint Counsel’s own creation. Clearly there veas a0 reason for Complatnt € oanse]

e link :he search terms to the search bist terms. Betk MSC and Compleint Counse! acreed an

Februarm 25 thal centar wev indivicuals woeld hove to be searchzd, ver due to mne recpicnranee of

Comvelaing Counssi, 1208 search did nof kegin cntil Apedl 2% 2202

inthe melst of 12¢ sbhose ¢ . METs stoek waiine fumbled fory percest. causinge a nppli

etfers o the company Forged Suibocis were imrlemenied 2t the same tme that rthe olecion
Cioe B teds Clabd COIMILG o s L. 0T T e T aehaas ) W s

“refused o comply” with discovery; o the contrary, it has Leen diitgently gathering and reviewing

awoluminous amooet ctmaterial resporsive re Coztplaint Counzel’ s overlv-proad documen: reguests.

ME{ has been forced, however, due to il current Goaneial conditions, w limit the number of FEome

reviewing Jocrments to six, dowr from thingy. ™ MSC simpl- cannet aflord to spend votoid thousands

vocuntincd)
April 23, 2002, Merril completes sreation and testing of the query and Beging to process
gocuments.

~n Adav (4. 2002 by Reuters

As annGunoe
{conuzed |

= NISC has Emited its resources compitiy-wice

-l
]



grdoliars 1o v pulpoadace oves prece et paver st may be porentially responsive to Comming

Courszl araguessman onesited 12vien - essecinly woaznthe review 2ould have bean siking ohe

aoiths awa, akienn Complusn Counsed’s reiusi o nege g,

The purpese of diszveny 15 L2 Slean Intormatica from the somies tea cnsg ner o Feakmnr

the same. Todzie, MSC has provized Complaint Coegel will 3.2 Boxes, 3t o cost cFove 5103

millzoin g 13 hard v retusing o compivowth discovery.” Fuptherimore, destite the othrementongg
corparate cuthacks MEC has celiected 356 Doxes of wicetronic documents, 32 of whick kave been
produced to Complaint Counscl. NSO ntends to contimue 145 review of the 274 boxes, many of
which conzain sicale paye e-matls wwl privilezed documents; noweser. M [5C cannot af¥ord o hire
an ermyv o peagse fovevies thent on an expedited basis. Rule 3.3 170 1) provides specifcallv. hat

Trphe Actminsrrarive Laes badae wae Cenw disceven or make anv order which justics requiras to

Frot.ot bt of 2lnic” porsen from . uedoe porden o expease 7 MGOFR 3§ 3 30wl Given

MEC s rren ol vondioisn and e anteans of disee s e alvonds aFeeizd Coneiaier oo
CUOTLLIT w0 R 102 TEel Lan0 Rt Gt T waoralhiEn

of the remaining docurents.

Finallv s clenty, inan etfort in goo Bith fo zocommedate Compiainr Counsel s roguest Lor

icformation, MSC did suggest that it sray be able to complete the produczion by bday 10, 2002 Ay

(. cortinaed)
Mews Senvice. V[d]esigm sotteoare moter MSC Software Coerp (MG, Trade) on Tuesdav sad it
g oft $ pereent of its staft, or ubout 140 people. tn 2 nid to recuce operating expenses by 3
peroeat to 7 oporcent this yvear. . . An April, shares of RISC plunged after the company saud it
expectad to post 2 first-quanter oss instezd of & protit because of wesk international merkets and
lecal costs relared o an investization vy the U8, Federai Trade Commission rezarding rwo
acojuisizions comoleted m 1999 7 See Reurers News Service "WISC Softwars Lavs OfF 110
Workers, 8 Percent of Stalr”™ at ETRADE Financial - Investing ntm (May 1, 20023
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case over T0G, buxss for abtoomes Pevic Or T T watad © R
Gmancial loss. Moreover, MSC infered Complan Coensel o aeigr tha it was syposaos o
S a FoOANs, artacned as

compleze the production o Mfay [0 e 5000 07 lerrer from A Skghel 1o

Exniiit € 3

Farthe forepoinp eeasors, Complaint Counzel's Motionto Compel an Eapedited Ansveer te

this Motion and Compliance with Complaint Counsel s First Request For Froducrion of Documents

ard Things must ke DENIED.

Eespociully scbenitted.
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Counsel for Respondent
WS Software Corporation

Dated: Maw 200 2002
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