PUEBLIC VERSION OF
NON-PUBLIC MOTION

UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION P

In the Matter of

MSC.SOFTWARE CORPORATION,
Diacket Mo, 9299

a corporalion.

T

THIRD-TARTY HIEBITT, KARLSS50N & SORENSEN, INC."S
MOTION FOR IN CAMERA TREATMENT
OF CERTAIN DOCUMENTS IDENTIFIED ON EXHIBIT LISTS
OF COMPLAINT (COUNSEL AND MSC.SOFTWARE CORPORATION

Third-Party [libbitt, Karlsson & Sorensen, Inc. (“"HK5™} hereby moves, pursuant
to Rule 3.45(h) of the Federal Trade Commission’s Rules of Practice {“Rules™), for an
Order granting £r camera treatment to certain documents produced by HKS in response
to Subpoenas Duces 'l'ecum served by Complaint Counsel and MSC. Software
Corporation (“M3C™), which decuments Complaint Counsed andior MSC micid Lo ofMer
as cxhibits during the administrative trial.

Specifically, HKS requests i camern treatment of the following documents
{collectively, “Dusipnated Docunents™):

HKS 0149,
HES 0153,
HKS 0169 - 1175,

HKS O185;




HKS 0189 - 0207;
HKS 0228 - (229;
HKS 0230 - 0232;
HKS 0236

HKS 0281 - 0282;
S 0286 - 0287;
HES 0288;

HIKS 0306 - 0308;
HKS 0371 - U372,
HKS 0421 - 0422;
HKS 0425 - 0427;
HKS 0428;

HKS 0460 - 0461;
HIKS 0497 - 0499;
HKS 05060 - 0506;
ITKS 0531 - 0534;
HKS 0589 - 0395;
HKS 0618;

HKS 0620 - 0621;
FKS 0636 - 0648;
HKS 0652 - 0684; and

HKS (0741 - (744,

' The Dresignaied Docwmenls are more [slly deseribed oo the Schedule of Docurnents for Which Hitbis,
Eadsson & Sorensen, Doe. Seeks fr Cemere Ureatiment (“Schedube™), wihich is allached ws Cadibil O Lo dhe



The grounds tor this motion are thai ibe public diselosure of the Designated
Pocuaments will resnlt in a clearly defined, serows injury to HKS, which injury owtweighs
arty public interest thet may exist in the disclosure of the Designated Documents. In
support of this mation, HKS relies on the accompanying sorcnsen Affidavit, the
Schedule and the proposcd Order submitted herewith.

Bncggruunrf

HKS is a Rhode Island corporation founded in 1978 and headguartered in
Pawtucket, Rhode Island. HKS develops and supports the ABAQUS® suile of
engineering analysis softwarc programs, which are known for their nonlinear finitc
elemncnl analysis capabilitics. HKS has approximately 200 employees at its headguarters.
In addition, HKS has seventeen branch offices or subsidianes located throughout the
United Statcs and in nine foreign countries. Approximateiy 120 persons are employed at
the branch offices or by the subsidiancs. HKS dows not have an in-house legal staff.

11K 15 and has always been a privatcly held company. HEKS does nol publish or
otherwise disclose ils inancial indonoation, including its revenues, (o cusiumers,
cotnpetitors, trade organizations, mdustry analysts or other persons or enlihies. HKS also
docs not publish or otherwize disciose the identities of i1z customers or the level of

business that it conducts with parficular customers.

accommpanymg Allidavit ol B, Panl Serencen i Sapport of Thied-Party Hibbit, Katdsoon & Sorensen, Ine.'s
Molion for fr Camera Treatment of Clertain Documents ldentificd on Exhibit Lists of Complaint Counsel
and MSC Seftware Corporation {“Seorcnsen Affidavit™), The Sorenzen Affidavit is attached hereto and
marked “Exhibit 1.7 The Schedule identifies each docummt that is the subject of this motion, describes the
document, surmmarives the particular reasans for which i camera treatmant is songlt, and siates the
specific timeframe fin which such freatiment is sought. In accordance wilh In the Matter of Hoechst Marion
Roesscl, Ine., Mo, 9293, 2000 FIC LEXIS 1348, at ¥9 (Sept. 19, 20003, HEKS is pot filing the Besipoated
Documents with the Office of the Scoretary of serving thenn on the parties, ITowever, HES is appending
copies of the Designated Documents to the Schedule that is being served on the Administrative Law Judge,

2 The fagts arc more filly starcd in the Sorensen Allidavit TY3-20,



To altract and retain commercial users of its finite clement analysis sofiware,
LIK S has rehed primarily upon technical improvements to its products. In particular,
I1KS has focused on identifying the necds of current and potential users and then
improving HES s product 1o respond to those needs. I this proccas, it is essential 1o
HEKS’s ability to compete that HKS maintain confidentiality as to the identification and
analysis of customer requircments, HKS s imlernal plmming for responding o those
requircments, and the polential and actual technology, such as algorithms, sollware
architecture and code, that 15 or may become part of HKS's product line. This secrecy is
esscntial to maintaining customer st and (o using technical innevation as the means for
commeting againzt entrenched codes such as NASTRAN.

HKS’s development work generally lasts several vears from the mnitigl
identification of market opportunities through the releasc o new functionality.
Therefore, HK.S would suffer sericus and divect harm if other developers of finite element
analysis products, parlicularly MSC, were to know in advance where and how HKS
planned to improve 1ts code so as o better compete with other such products.

HKS was served with iwo Subpoenas Duces Tecuin (“Subpeenas”) in this matter,
The first Subpoena was served by MSC on January 29, 2002. The second Subpoena was
scrved by Complaint Counscl on or about April 23, 2002, HKS worked diligently and
cooperatively with both MSC and Complaint Counsel io satisfy the parties’ legitimate
discovery needs and, at the same time, prolest the exiremely sensitive and current
confidential commercial, rescarch, development and proprietary information of HKS that

was requested by the parties.



HKS devoted hundreds of hours to searching for and producing documents
responsive to the Subpoenas and incurred considerable expense in comnplying with the
Subpoettas. HES produced more than 700 pages of matenal, in addition to HKS's
organizational chart, product brochures and thirleen separate volumes of proprietary
ABAQLS® manuals, Additionally, HKS produced personnel for depositions in this
matler.

By correspondence dated May 28, 2002, and transmitled by facsimile at roughly
midnight, MSC’s counsel notificd HKS that MSC intended to intreduce into evidence
approximately thirty-four docnments produced by HKS in response lo the Subpoenas,
Those documents had been designated “Resiricted Conlidential, Attomey Eyes Only™”
pursnant to the Amended Protective Grder Governing Discovery Matenal (“Amended
Protective Onder™).,

{m May 30, 2002, HES s counsel received, via Federal Express, correspondence
from Complaint Counsel notifying HKS that Complaint Counse] intended to place on
their exhibit list and offer into evidence approximately forty-two documenis produced by
HKS in response to the Subpoenas and designated “Restricted Confidential, Attorncy
Fyes Omly” in accordince with the Amended Protective Order.

LHIKS now requests that the Administrative Law Judge issue an Order affording in
camera tecatment to the Degignated Documents, which are a limited number of the HES
tocarnents identified by Complaint Connsel and MSC as trial exhibitg and which were
predaced by HEKS subject to the highest level of protection granted under the Amended

Protoetive Order.



Argument

In accordance with Rule 3,45, (the Adminisirative Law Yudge is authorized to
order that matertal or porlions of matenal be alforded in camera tteatment when their
public disclosure will likely result in a clearly defined, scrious injury to the entity
requesting {n camers treatment. HKS submits that the Designated Documents require fa
comera treafment in accordance with the provisions of Rule 3.45 and the standards stated

in In the Matter of Dura Lube Corp., No. 9292, 1999 FTC LEXIS 255 (Dec. 23, 1999}

The Designated Documents consiat of the following types of nralcnals:

() internal HKS memeoranda describing analyses of and strategics for responding
to the requirements of specific customers of HKS (labeled “CS8" on the Schoedule);

(b} documents stating or describing secret technical information of HEKS (laheled
“S7177° on the Schedule);

{¢} documents discussmyg future pocing of HES products (labeled “FP" on the
Schedule),

(d) documents sclting vul or deseribing HKS's nol yel announced future product
davelopmeni (labeled “FI'D” on the Schedule), and

(&) documienis stating confidential financial information of HKS and its
customers, including the amounts of money that specified farge users of finite clement
analysis software pay lo HKS (labeled "SET” on the Scheduls),

some of the Designated Documents fall into more than anc of the foregoing
categories,

Ag a non-party to this procceding, HIKS s roquest for i camera treatment [s
Aluminum & Chem. Co

entitled to special solicitude, See In the Matter of Kaiser L 103

“



F.T.C. 300 (1984} (requests of third-parly companies “deserve special solicitude™). This
1s particularly true where, as here, HKS seeks in camerg teatment 1or only a very limited
oumber of documents, the disclosure of which wonld clearly and seriously harm HKS,
anid which were prodoced in accordance with the Amended Protective Order subject to
the highest level of proteetion alorded by the Order.’

Becanse the information contiained in the Designated Nocuments

is secret and matcrial to HIKS's bugsiness, and
its public disclosure wonld resull in serious competitive injnry to HKS,

the Designated Documents must be granied ix comera treatment,

The Pesignated Documents st be held in camera becanse their pubhic
disclosure will hikely result in clearly defined, senious competitive injury to HKS. As
detatied in the Sorcnsen Affidavit, these documents are critical and material to HK S s
business as thoy involve HES's scerct technical information, analyses performed for
strategic marketing purposcs, competitive pricing information, financtal datg and ongoing
and fulure product dovelopment. The information s recenl and crucial 1o HKS's current
and contimiing business. Morcover, as detailed in the Sorcnsen Affidavil, HKE sircily

maintains the secrecy of this information, Sorevsen Affidavit 7923-29.°

* 5 notes that the notices given by Complaint Counsc] and MSC of their intent to offer ITES s
confidential documents itiko evidance did not comply with the reqoirsiments of the Sccond Revised
Scheduling Order. The Ordor required that nolive be provided by May 28, 2002, Neither a facsimils
fransmmizaion at midnight, nor a Federal Express pickup and delivery after the deadline, appoars Lo comply
with the tcrms of the Seheduling Order. Accordunply, (e partes should be precluded from placing the
Designated Documents into evidence.

* Jar example, as to future prodiect development docements, HEKS does not request in comers teatment for
materials describing development and functionality of new features that will appear in ABACHISE Vorgion
6.3 that are intcnded to cnbanee the perlormence of ABAQUSE in performaing certain analyses where
MASTEAN has enjoved an advantage, Although ADAQUSE Version 6.3 will not 1o e released for
several months, the develppments have been announeed to HES's customers, Therefore, HES's motion
does not nclude docunents respecting such developiments, Phe dociness thal IS seeke (o prolect from
public disclosure relate to developments that have not been anneunced and that will not be 1eleased for
muore than & year.



The Destpnated Documents fall within well-recognized catcgorics of trade secrets
and confidential information, including secret techmical and financial data and marketing
and product development plans, which are given is camerd protection. Sce In the Matler

of Heechst Marion Roussel, Inc., No. 9293, 2000 FTC LEXIS 157, at *6 (Nov. 22, 201}

{sceret techmical information merits & camery treatmenty; [n the Matier of Int’] Ass’n of

Conference Interpreters, No. 9270, 1996 FTC LEXIS 298 at *12-14 (June 26, 1996)

(granting in camera treatment to forward looking business plan and intemal memoranda

discussing pricing); In the Matter of Champion Spark Plug Co., No. 9141, 1982 FTC
LEXIS 94, al *4-8 (Mar. 24, 1982) (proteciing document showing volume of sales fo

specific customers, fulure markcting plans and sales volume data); In the Matter of

Machdiilan, Tne.. No, 2110, 1979 FITC LEXIS 235 (Sept. 12, 1875) {pranling in camera

stalos to nformation disclosing identitics of customers); In the Maller of Kaiser

Aluminum & Chem, Corp., No. 9080, 1977 FTC LEXIS 329, al *4-8 (Dee. 20, [1977)
(pratecting documents disclosing Fevels of sales to specific customers, future business

plans and sales data); In the Matter of SEF Indus., Inc., No. 9046C, 1977 FTC LEXIS 86,

at *3 (Oct. 4, 1977 (granting f# camery treatment to cxhibits containing detailed
marketing and financial analysis}.

A revicw ol the {actors outhined by the Comemussion in In the Matier of Bristol-

Myers Co., 90 F 1.0 455 (1977) demonstrates that HK'S has made the requisite showing
that the information wilhin the Designaled Documents s sufficiently secret and
sufficienily maleral o HEKS's business to require in camerg reatment,

First, ihe information is not known outside of HKSs business. HKS does not

share thess documents with or previde the information to custoiners, competitors, irade



organizations, industry analysts or other persons or entities outside of HES. Sorensca
Affidavit 1925-27.

Sccond, ihe mformation is not generaily shared with HHKS's emplovees. Rather, it
15 shared with only & limited number of HKS's highest-level personnel. Additionally,
HES ruquires such persomned Lo sign non-disclosure agreements to prescrve the secrecy
of the information. Sorensen Affidavit Y]25-27.

Third, HKS takes extensive measures lo guard the secrecy of the inlormation.
HKS severely restricts access to the informalion and requires the execution of non-
disclosure agreements. Sotensen Affidavil §27.

Fourth, the information is extremely valuable 10 HKS, HKS has spent more (han
twenty years and has cxpended significanl resources to develop and market its
ABAQUSE software. HKS also has spent considerable time and sums of money fo
develop und refine Us prodocts and markets, and to develop cnstomer irust and
confidence. Thus, the information in issue, including HKS s revenue data, customer data
{such as specific customer requirements and contaets), marketing straleygies, business
plans, trade secrets and proprietary technical information, is pnccless to HKS. Sorensen
Affidavil P28-29.

This informalion zlso would be exiremely vailnable to HKS's compeltilors. The
disclosure of the information would allow competitors lo formulate business plans
specifically calculated to undercul HKS s sales efforts, technological advances and
development plans. The disclosure of the information would provide [IKS s competitors
with censiderable insight into HES s strengihs tnd weaknesses, which insight they

otharwise woilld not be ghle to obtain because the information 1= not otherwise available



to or readily aseertainable by competitors. Disclosurc would fumish HKS’s compelilors
with the benefits of HKS's labors and investments. Sorcnsen Affidavit \§28-29,

Filih, as noted, HES has spent many years and sabstantial fimids in creating amd
developing its seffware and the market for tts products. The information that would be
disclosed consiilules ihe fruit of many years of labor and financial investment to refine
11KS's products and markets. Sorensen Affidawvit f28-29.

Sixth, the information simply could not praperly be acquired or duplicated by
others. Absent being required by compulsory process (o twn over this extremaly
gsensitive and valuable information, HKS would not have shared this information in any
respecl and the information would not otherwise have been available or ascertainable.
Accordingly, it would have boen virtually impossible [or anyone outside of HKS's
highest-level management to acquire or duplicate this information. Sorenzen Affidavit
1928-29.

In these circumstances, HKS bas made a clear showing that the infonmation i
issuc is aufficiently secref and material 1o HKS’s business that its disclosure would result
m sunous competitive inpury to [IKS. In fact, the Sorsnsen Affidavit sets oul spocifically
and in dela] the loss of business advantages that HEKS will sutfer as & resull of the
disclosure of each of the Devignated Documents. Sorcnsen Afldavit T430-34. The
damage toe HES ineledes the probable destruction of prospective and existing customer
relationships, the loss of bosiness and revenues, and the severs impaimment of HKS's

development and marketing efforts. “The likely Toss of business advantages is a good

1 a0



cxample of a “clearly defined. scrious injury.™ In the Matler of Dura Lube Corp., No.

9292, 1999 FTC LEXIS 235, at *7 (Dce. 23, 1999).5

Moreover, the injury from disclesure plamly oulweighs any interest of the public
in the release of the Desigoated Documents. The public has no interest in the disclosure
of these materials. Access to the information of [TKS, a nog-party o this proceeding, is
nol critical to the public’s understanding of this matter or of any ageney action that may
he taken. Therelore, in camera wreatrent is warranted, See In the Maner of Kaiser

Alominum & Chem. Corp., 103 F.T.C. 300 (1984) {zranting order cxtending in camera

treatment; “A pubhe understandmg of this proceeding does not depend on access 1o these
dala subrmiited by these third parly frms™); In the Matler of Dillard Dep’t Stores. Inc.,
No. 9269, 1995 FTC LEXIS 27 (Feb. 27, 1995) (granting respondent’s motion for /#
camera order, “documents arc not critical to public understanding of agency action™); [n
the Matter of Dillard Drep’t Stores, Inc., No. 9269, 1995 FTC LEXIS 19 (Feb. 3, 1995)
(zranting complaint counsel’s motion for in cameers treatment; “docianents are not
critical to public understanding of agency action™}.

Accordingly, HKS has demonstrated that the public disclosurc of the Designated
Documents wiil likely result in a clearly defined, serious compentive injury lo HKS and
that the harm w HEKS outweighs the public mferest in disclosure, Indeed, the public
mteresl 1s not served by placing HES al a compelilive disadvantage by pormitting HKS s

confidential, proprietary and strategic information 10 be revealed.

; Althouph tera of the Desipuated Documents are dated mose than three years agn, that fact alone does, not
preclude foocamern beatrmeny, as HES has exigblished that such reatnoent is justified. See Lo dhe batter of
E.1. Taponi de Bemours & Co,, 97 F.TO 1160 (198 1) (exrending v comern eulment to six year old data);
Lu e Mangn of The Coca-Colie Cry., Xo, Y207, 1990 FTC LEXIS 364, 3.4 (Qct. 17, 1995 {placing
documcnts contaming infermation mere than throe yoars old in o).




FEach Pesicnaied Document should be held én canterg
for the time period specified in the Schedule.

HEKS scoks in camern treatment of the Designated Documents for five years, ten
years or indefinitely, depending on the particular nature of each document. The specific
lengih of in camera stats requested as to each Designated Document s stated on the
Schedule and 1s based on the Tacts and grovnds set forth in the Sorensen Affidavit,
Where a Designated Documents falls within more than one category, HKS requests that
the docament be held ia camera for the longor ime period specified.

Generally, HKS requests in camera treatment for five years of the Designated
Documents containing informmation respecting lulure pricing, [ulure product development
and analyscs of and planned responses to specific enstomer requirements. HKS’s request
is based on the fact that HE.S s development of significant enhaneements to its products
takes several years. Soc Scrensen Alldavit 47, 41. Thevefore, it is necessary to protect
this type of information for a period of {ive years.

HKS requests in camery treatmcent of HKS 0741 - 0744, the Affidavit of David G.
Stouffer, ITKS s Chicf Financial Oflicer (“Stoufter Affidavit™), for a ten-year period.

The information slaled in the Stouficr Affidavit is particularly sensitive as it sets out

veeeenoe. HEKS does not release and has never released such
mformation publicly. The information cannal be obtained o public sources, and the
information 15 not otherwise available or ascertmnable. Moreover, the Siouffer Affidavil
15 1ot an ordinary business record of HKS. Sge¢ Sorensen Aflidavit 1$39-40.
Ag 1o those documents respecting HKSs secret technical information, HKS

requests permancnt in camera treatment. The propnetary value and competiive



sensitivity of this informalion does nol decrease will: the passage of time. Scc Sorensen
Affidavit 138, Thercfore, this information must be protected indefinitely. See In the

Mafter of Tfoechst Marton Rounssel, Inc., No. 9293, 2000 FTC LEXIS 157, at *6 (Now.

22, 2000} (“Examples of documents meriting indefinite i# camera treatment are trade
secTets, such as secret fonmulas, processes, and other secret technical information™).
The durahion of in camera treatment that HKS requests 13 consistent with the

length of protection accorded to similar types of documents. Seco In ihe Matter of Int’l

Ass"n of Conference Interpreters, No. 9270, 1990 FTC LEXIS 298, at *12-14 (June 26,
1936} {granting in camera treatment for five years to forward looking business plan and
infernal memoranda discussing pricing); In the Matter of R R Donnclley & Sons Co.
No. 9243, 1993 FTC LEXIS 32 {Feb. 18, 1563) {(affording in camera treatmant for an
indefinite period to documents whosc disclosure would adversely affect relationships

with past and future clisnts); In the Matter of The Coca-Cols Cu., No. 9207, 1990 FTC

LEXIS 364, #2-8 {Oct. 17, 1990) {ordering indefinite w1 camera treatment of documents
confaining market research, strategy planning data cven though documents were more
than three years oid); In the Matter of Champion Spark Plug Co., No. %141, 1982 FTC
LEXIS %, at #4-8, *11 (Mar. 24. 1982) (protecting sales volume data, levels of sales to
specitic customers and firturc marketing plans for pertods of five or ten years J; In the

Matter of SEF Indus., Inc., Ne. 80460, 1977 FTC LEXTS 86, at *3 (Oct, 4, 1977)

{granling in camera \reatmeant to exhibits containing detailed marketing and financial

analysis for five yeurs); see also In the Matter of Kaiser Aluminum & Chem. Corp., 103

F.T.C. 500 (1984} {(extending iz carmera treaiment to documents detailing non-parties”

11



sales data, cven though data was over five years old, where non-parties had never made
data available 10 public}.

In order to protect HIKS from the clearly defined, senous competitive inpury that
public disclosure of the Designated Documents will cause, ir casrere trcatment of cach
ducument for the duration noted on the Schedule 1s warranted.

Conclusion

Ior the reasons stated, HIS respectfully requests an Order, in the form attached

hercto and marked “Exhibit 2, granting HKS’ s motion and allording /s camers

treatment 1o the Designated Nocuments for the pertods specified in the Order.

Respectiully submitted,

HIBRITT, KARLSSON & SORENSEN, INC,
By its attomeys,

Al ML

Michuel B Goldenbgte (R 1. Bar No. $541)

Barbura 8. Cohen (R.I. Bar No. 2848)

GOLDENBERG & MURE LLP

10 Weybosset Strect

Providence, R1 02903

Telephone: (401} 421-7300

Facsimile: {40}y 421-7552

E-mail: mrg(@goldenberz-muri.com
bacia@gotdenberomint com

Dated: June 17, 2002
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CERTIFICATE ()F SERVICE

1 HEREBY CERTIFY that an thig 17th day of June, 2002, T cauzed an original
and two paper copies of the public version of Third-Party Hibbitt, Karisson & Sorensen,
Inc.'s Motion Tar Jn Camera Treatment of Certain Documents Identificd on Exhibtt Lists
of Complaint Counsel and MSC . Software Corporation and Preposed Order 1o be filed
with the Secretary of the Comrnission, and that two paper copies of each were served by
Fedcral Express upen:

IMonorabte I3 Michael Chappell
Administrative Law Judpe
Federal Trade Commission
Room 104

a00 Pepnsyvlvania Avenne, N.W,
Washington, DC 20580

Richard B. Dagen, Esq.
Federal Trade Comrmssion

601 Pennsylvania Avenue, N.W.
Washingron, [C 20580

P. Abbott MeCartney

Federal Trade Commission

601 Pennsvlvania Avenure, N.W.
Washington, DC 20580

Teft W. Smith, Esg.
Grege B LoCascio, BEsq.
KIRKLAND & ELLIS
655 15th Street, NJW,
Washingion, D 20005

sz%m @ pﬂgmn
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UNITED STATES (OF AMERICA
FEDERAL TEADE COMMISSION

Tn the Matler of
MSC.SOFTWARE CORPORATION, Tocket Mo, 9200

a Corporation.

"t Vo e e L

ORDER GRANTING MOTION GF
THIRD-PARTY IITBRITT, KARLSSON & SORENSEN, INC,
FOR IN CAMERA TREATMENT OF CERTAIN DOCUMENTS

Third-Parly Hibbitt, Karlssou & Sorensen, Inc. {“ITKS") has submitted a moticn
seeking in camera treatment of cerlmn documents produced by 1HIKS (*Designated
Documents™), which Complaint Counsel and/or Respondent MSC Software Corporalion
intend to offer as exhibits dunng the administrative trial.

Upon consideration of HKS s metion, 1 find that the public disclosure of the
Desipnated Documents, identified on the attached Schodule of Decuments, will likely
resull in a clearly defined, serious injury to HKS, which cutweighs any public interest in
their disclosure. Therefore, it is hereby ORDERED as follows:

1. HES's motion is gravted;

2, Each of the Diesignated Documents will be placed in camera for the period
indicated on the allached Schedule of Documents from and after the date of this Crder;

3. The Designated Documenis wiil continue to be afforded the prolections
provided fo documents designated “Restricted Confidential, Attomey Eyes Only” under

the Amcnded Protective Order Governing Discovery Material;



4. It the event that disclosure beyond that permitted by the Arncmdod
Protective Ordor Governing Discovery Materzal for “Restricted Confidential, Aflomey
Eyes Only™ material is sought, counsel of record shall make written application to the
Administrative Law Judge, with notice to 1IK5, for modification of thas Order;

5. HES may scck additional in camera treatment af the end of the applicable
time periods prescribed by this Order; and

a. The besis for the deterrminalion that certain of the Designated Docwmenits
must be held in camera indefinitely is that the need to maintain the confidentiality of
ihose documenis and the mformation contained therein is not likcly to decrease over time.
ORDERED: e o

1. Michagt Chappell

Administrative Law Judge

Drated:



UNITED STATES OF AMERICA
FEGERAL TRADE COMMISSION

In the Matter of
MSC . SOFTWARE CORPORATION, Docket N, 9290

a cofrporation.

1—""‘\--‘"--'"-\.?'\--"-_-"\_"|

ORDER GRANTING MOTION OF
THIRD-PARTY HIBBITT, KARLSSON & SORENSEN, INC.
FOR IN CAMERA TREATMENT OF CERTAIN DOCUMENTS

Third-Party Hibbitt, Karlsson & Sorensen, Ine, (“HIKS™) has submitied 7 motion
seeking fn camera treaitnent of cerlain documents produced by IKS (“Designated
Documents™), which Complaint Counsel and/or Respondent MSC. Software Corporation
mtend to offer as exhibits during the administrative trial.

Upon consideration of HKS's motion, T find that the public disclosure of the
Designated Documents, identified on the attached Schedule of Documents, wil likely
resuli i a clearly defined, serious injury to HKS, which outweighs any public interest in
thear disclosure. Therefore, il is hereby ORDERED as follows:

1. HXS's molion 1s pranted;

2. Each of the Designated Docurments will he placed i comera for fie period
indicated on the attached Schedule of Decuments from and after ihe date of this Order;

3. ‘The Designated Documents will conimme to be afforded the protections
provided to documents designated “Restricled Confidential, Attorney Fyes Only™” under

the Amended Protective Order (Governing Discovery Malurnal;



4, In the event that disclosure bevend that permitted by the Amended
Protective Order Govemning Discovery Material for “Restricted Confidential, Attorney
Eyes Only” matesial is soughi, counsel of record shall muke wnllen application to the
Adnminigtrative Law Judge, with notice to HKS, for modification of this Order;

5. HES may seek additional iw camera treaiment at the end of the applicable
titne periods prescribed by this Order; and

&, The basis for the delermination that certain of the Designated Documents
must be held fx camera indefinitely is that the need to maintain the confidentiality of

those documents apd the information contained therem is not likely to decrease over time.

ORDERED:

. Michae] Chappell
Admimistrative Law Tudge

Drated:

]



