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UNITED STATES OF AMERICA
BEFORF. THE FEDFRAL TRADE COMMISSION e (e,

e @E\
_ | . — HEY 2 02002,

IN THE MATTER Ol¢ - :ﬁ/
Docket No. 9299 e

)
)
)
MSC. SOFTWARE CORPORATION, )
J
a comporation )

)

)

TEHIRD-PARTY BARRY SCHAEFFER'S MOTION FOR
LEAVE TO FILE SUPPLEMENTAL AFFIDAVITS

Third-Party Dr. Harry Schaeffcr hereby requests that leave be granted (o file the
attached Supplemental Affidavits of Paul M. Porter, Esq., and Alfred M. Clark, Esq.
"I'hese Supplemental Affidavits are necessary in order to comrect factual
misrepresentations that appear in MSC.Software Corporation's opposition to Dr.
Schag(ler's Motion to Quash,

Third-Party Dr. Harry Schaefler will suffer prejudice if the Supplemental

Affrdavits arc not accepted, and therefore respectfully requests that they do be accepted.



DATED: May 24, 20072 Respectlully submlted,
HILL, FARRER & BURRILL LLP

PAUL M. PORTER
OA Bar WNo. 1353832

A00 South Graned Avennea
37th Floor

Los Angeles, California 50071
Telephone: (213)-620-0460
Facsimile: (213)0624-0460

Attomeys for Dr. Harry Schaeffer

O & A THO TN A HEE, 429638, |



PURBLIC
UNITED STATES OF AMERICA
BEFORE THE I'EDERAL TRADE COMMISSION

N THE MATTER OF
Diackeat No, 9299
MSC, SOFTWARE CORPORATION,

4 corporation

T et e ™ ma twa” Cwa e

AFFIDANVIT OF ALFRED M. CLARK, [1I IN SUPPORT OF
THIRD-PARTY HARRY SCHAEFFER'S MOTION TO QUASH
SUBPOENA AD TESTIFICANDUM SERVED BY
MSC.SOFTWARE CORPORATION

state of California )
b 58
Los Angeles County )

ALFRED M. CLARK, HT being duly swom, deposes and says:

. by name is Alfred M. Clark JIL [ ain an attorney at law licensed
before the Supreme Court of California and the United States [jistrict Court tor the
Central and Scuthern Distacts of California. [ am an attomey representing Dr. Harry
Schacffer and Schacfier Automated Simulations LLC.

2. This affidavit is being submitted in order to ¢larily certain
misrepresentations of conversalions in MSC's oppasition o Dr. Schaeffer's motion to

guash. While there are other portions of the opposition papers which we feel arc alzo

misleading and inaccurate, we respond only to the specific personal attack MSC has



lodged against us, which appears w suggest we were 1ess than forthright with counsel for
MSC in a deliberate attempt to thwart its discovery efforts. We are batfled by that attack
upon us because our May 21, 2002 letter to Mr. Kass explaned that our client would be
willing to appear for a deposition upon reasonable notice, and it was our understanding
Mr. Kass would attempt to either obtain consent from the FTC or permission from the
Court for the scheduling of the deposition. 1 am aware that FT'C and MSC have made
similar arrangements {or at least one other witness. We filed our Moiion to Quash when
MSC unifaterally set the deposition, and then refused in correspondence 1o even make
that attempt.

3. In its opposition, counscl for MSC reprasents that prior to May 16,
2002, counsel tor Dr. Schaeffer had advised MSC that Dr. Schagtfer was willing to
submit to an interview with counsel for MSC. [ had several conversations with Mr. Kass
beginning as cary as December, 2001, discussing MSC's interest In getting information
from Dr. Schaeffer. Both [ and my partner, Paul M. Porter, participated together in
several of those conversulions, and at no tune did 1 atone, or we together, ever agree (o
voluntarily make Dr. Schaetfer available for an interview. In fact, during the
conversations with Mr. Kass prior to the May 16, 2002 conversation refercncad in MSC's
Opposition papars {again, 1n which both [ and Paul Perler pariicipated}, we advised Mr,
K ass that we had cencluded thal any interview with Dr. Schaeffer should be on the
record pursuant to a subpoenaed deposition. Indeed, dunng the May 16, 2002

conversation, we queried whether 1l was approprale for MSC to insist on obtalning



deposition testimony in this time period, given the current ongoing negotiations berween
our clicnt and MSC relating to the possible sale by MSC of some of its assets. We
suggested that given MSC's ability w arrange for a post discovery cut-off deposition of a
differant witness, that Mr. Kass should make a similar arrangement here, Mr. Kass asked
for available dates for 2 deposition, but restricted the time pened for that deposition to
the period before May 28, 2001, However, we contactzd Dr. Schaeffer and learmed (ha
given Dr. Schaefler's lruvel plans, there simply were no available dates within that shart
time frame. That couversation was on a Thutsday, We reccived the subpoena the

tellowing Tuesday - May 21, 2002,

FURTIIER, albant saveth not.

Bt

Alfréd M. Clark, Uzq.

Sworn to and subscnbed befvre me on this f;_"llf*"du}f of May, 2002.

[Netary Pubhe]
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S UPPLEMENTAL AFFIDAYIT OF PAUL M. PORTER IN
SUPPORT OF THIRD-PARTY HARRY SCHAFTFER'S MOTION
TO QUASH SUBPOENA AD'TESTIFICANDUM SERVED BY
MSC.SOFTWARE CORPORATION

State of California )
¥ ss
Los Angeles County )

PALL M. PORTER, being duly swom, deposcs and says:

1. My name is Paul M. Porter. T am an attorney at law licensed before
the Supreme Court of California and the Umited States Distriet Court for the Central and
Southern Districts of California. 1 am an attorney for Dr. Hanry Schaeffer and Schacffer
Automated Simulations LLC.

2. This alfidavit 1s being submmtted in order to clanfy certain
misreprescntations of conversations 1 MS3C's opposition 1o D1, Schaeffer's maotion to
quash. While (here are other portions of the opposition papers which we feel are also

misleading and inaccurate, we respond only to the specific personal attack MSC has



lodged against us, which appears to suggest we were less than forthright with counsel Tor
MSC in a deliberate aticmpt to thwart its discovery elforis. We are baffled by that attack
upon us becauss our May 21, 2002 letter to Mr, Kass explained that our ¢lient would be
willing to appear for a deposition upon reasonable noties, and it was our understnding
Mr. Kass would attempt to either obtain consent from the FTC or pemmissiou from the
Court tor the scheduling of the depesition. I am aware that FTC and MSC have made
stmilar arrangements for at least one other witness. We hiled our Motion to Quash when
MSC umlaterally set the deposition, and then refused in comrespondence to cven make
that atternpt.

3. In its opposition, counsel for MSC represents that prior to May 16,
2002, counse! tor Dr. Schaelfer had advised MSC that Dy, Schaeffer was willing to
subimit to an interview with counsel for MSC. 1 had scveral conversations with Mr, Kass
beginning as early ag December, 2001, discussing MEC's interest in getting information
from Dir. Schaeffer. Both | and my partner, Alfred M. Clark 111, participated together in
several of those conversulions, and at no time did | alone, or we together, ever agree to
voluntarily make Dr. Schaetfer avatlable for an interview. In fact, during the
conversations with Mr. Kass prior to the May 16, 2002 conversation teferenced in MSC's
Opposition papers (again, in which both T and Paal Porter participaled), we advised Mr.
Kass that we had concluded that any interview with D, Schacfter should be on the
record pursuant to a subpoenaed deposition. Indeed, during the May 16, 2002

conversation, we queried whether 1t was approprate for MSC to insist on obtaining



deposition lestimony in this time peried, given the cument ongoing negotiations between
our client and MSC relating to the possible sale by MSC of some of its assets. We
suggesied that given MSC'e ability to arrange {or a post discovery cut-off deposition of a
different witness, that Mr. Kass should make a similar arrangement here. Mr. Kass asked
for available dates for a depesition, but restricted the ime period for that deposition to
the period before May 28, 2001, However, we contacted Dr. Schaeffer and leamed that
given Dr. Schacffer's travcl plans, there simply were uo available dates within that short
time frarne, That conversation was on a Thursday, We received the subpoena the

following Tucsday - May 21, 2002,

FURTHER, affiant saycth not. ? E\

Paul M. Porter, Eaq.

Sworn to and subscribed before me on Lhi:;:‘;;i-{'i:"f_n‘:a}r of May, 2(H)2,

) 6{!\ ;le. (._.J'I_i.\:il_,t.- S, T .-:I"'ik-"?l!."f'l‘f:i L
J

[Notary Public|




CERTIFICATE OF SERVICE

This is to certify Lhal on May 24, 2002, | caused copies of the attached THIRD-PARTY
HARRY SCHAFFFER'S MOTION FOR LEAYLE 10 FILE SUPTLEMENTAL
AFFIDAVITS, AFTIDAVIT OF ALFRED M. CLARK, [IT IN SUPPORT OF THIRD-
PARTY HARRY SCITAEFFER'S MOTION TO QUASII SUBPOENA AD
TESTIFICANDUM SERVED BY MSC.50FIWARE CORORATION and
SCPPIEMENTAL AFFIDAVIT OF PAUL M. POETER TN SUPPORT OF THIRI-
PARTY HARRY SCHALTFER'S MOTION TO QUASH SUBRPOENA AD
TESTIFICANDUM SERVED BY MSC SOFTWARE CORPORATION to be served via
facsimile and/cr Federal Express, upon the lollowing,

Federal Express Only
Richard 3. Dagen, Esq.
Federal 1rade Comimission

6 Pennsylvania Avenue, VW,

Washington, DC 20580

Federal Express and Fax
P. Abbuit McCartney, Esc.

Pegev I, Bayer, Esq.
Federal Trade {omumission

601 Pennsylvania Avenue, NJYY.

Washington, DO 20580
Fax: (202) 326-34%6

Federal Express and Fax
Hon. Michacl D. Chappell
Federal Trade Commission

A00 Penmsylvania Avenue, NJW.

Washington, DC 20550
bBax: (202) 326-2427

Federal Express Only

Karen Mills, [sq.

Federal Trade Commission

11 Pennsylvania Avenue, N.W.
Washington, 130 20580

Federal Fxpress and Fax

Colin K. Kass, Esq.
Kirkland & Ellis

653 150 Strcet, NOW.
Washingtorn, [MC 20005
Fax: (202) 879-5200

This is to further certily that copies of the attached THIRD-PARTY HARRY
SCHAEFFER'S MOTION FORLEAVE TO FILE SUPPLEMENTAL AFFIDAVITS,
AFFIDAVIT OF ALFRED M. CLARK, ITI IN SUPPORT OF THIRD-PARTY HARRY
SCHAEFFER'S MOTION 10 QUASH SUBPOENA AD TESTIFICANDUM SERVED BY
MSC.SOFTWARE CORORATION and SUPPLEMENTAL AFFIDAVIT QF PAUL M.
PORTER IN SUPPORT OF THIRD-PARTY HARRY SCHAFFFER'S MOTION TO
QUASH SUBRPOKNA AD TESTIFICANDUM SERVED BY MSC.SOFTWARE
CORPORATION wers scrved via e-mail to Szeretaryific. gov. T hereby ceruly that paper
copies of the attached documents are being filed with the Secretary of the Federal Trade
Caommission, and that the attached clectronic copies are true and correct copies theredf,

Executed on May 24, 2002, at Los Angeles, Califgmigy



