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EXPLANATION OF RECORD REFERENCES .

References to the record are made using the foillowing abbreviations:

CPE Complaint Counsel’s Proposed Findings of Fact

CPL Complaint Counsel’s Propased Conclusions of Law

X Taint Exhibit (JX1 - TX109)

CX Complaint Counsel Exhibit (CX201 - CX623)

RX Respondents’ Exhibit (RX701 - RX731)

Complaint  Complaint of the Federal Trade Commission, Dkt No. 9298, issued July
31, 2001

Answer Answer ol Respondenis, fled Aogust 23, 2001

PHC Tz, Pre-hearing Conference Transcript, dated March 4, 2002

Trial Tr. Tria! Transcript pages on which no withess testimony appears

Stip. 9 The Parties” First Set of Stipulations filed Febmary 20, 2002

The testimony of the witnesses may be found as follows:

Professor Catherine Moore  Volurne 1 (March 5, 2002}
Rand Hoffman (Public) Volume 2 (March 6, 2002)

Rand Hoffman (In Camera)  Volume 2 (March 6, 2002)
Anthony O'Brien Volume 3 (March 7, 2002}
D, Stephen Stockum YVolume 4 (March 8, 2002}

F25 2714
278:16-373:5
373:6- 38119
389:9-558.3
363:9 - 840:1

References to trial transeript are made using witness name, page and lines:

Moore 1391119

Trial franscript references that carry pver to a later page are referenced in the folfowing fashion:

Moore 101:14-103:4

Multiple references to the same witness and volume are made as follows:

Moote TE:I:E, F5:27-6:12

References to exhibits include prefix, number and page if applicable:

CX383 at UMG003284
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References to investigational hearing or deposition transcripts that have been inclnded in the triaf
record as exhibits include witness narne and the designation “LH.” or “Dep.”, exhibit number, and
transeript page and lines:

Caparro Dep. (CX609) 71:8-21

Effort has been made to note in camera portions of the record by inserting “(in camera)” after the
relevant exhibit,

Hofiinan 373:12-24 (in camerg); CX583; CX232 (in camera).
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1 Backaround

A, Procedural Ristory

1. The Federal Trade Commission issued its complaint in this matter on July 31, 2601. The
compiaint alleges that Respondents PolyGram Holding, Inc. {“PelyGram Holding™), Decca Music
Group Limited (“Decca MGL™), UMG Recordings, Inc. (“UMG™) and Universal Music & Video
Distribution Corp. (“UMVD™) agreed with competitor Wamer Commupications Ing, (“Wamer
Communications™): {a} to restrict price competifion, and (b) to fﬁrgc advertising. The complaint
charges that such conduct violates Section 5 of the Federal Trade Commission Act. Complamt 7
17, 18.

2. In a separaie and parauel.proceeding, on September 17, 2001, the Comrnission made final
a consent agreement with Wamer Communications. Warner Communnications was i;enjnined from:
{(a) agrecing with a competitor to fix, raise, or stabilize prices ot price levels, and
{b} agreeing with a competitor to prohibit, restrict, or limit truthful, non-deceptive advertising or
promotion. Werner Conmmunications fne., C-34025 (Sept. 17, 2001).

3. On January 11, 2002, Respondents moved for Summary Decision, arguing that
abbreviated rule of reason analysis is available only where the challenged restramts “both have an
obvious anticompetitive effect in a relevant market and do nef have any plausible justification.”
Resp. Mem. Law in Supp. OF Summ. Dec. at 1 (Jan.11, 2002) (emphasis in criginal). On February
20,2002, the Court cieniad Respondents’ Motion for Surnmary Decision, holding that the alleged
agreements not to discount or advertise certain albums may be presumptively anticompetitive, and
that *[1]f the efficiency argument [advanced by Respondents] is determined to be plausible it must

be valid, and may be rejected where it is speculative ar unproven, where there is a less restrictive



alternative, where the argument sweeps teo broadly, or where the restraint is not an effective remedy
for the competitive problem that it purports to address.” Order Denying Motion for Summary
Decision at 7-8 (Keb. 26, 2002) (eitations omitted). |

4. A four-day trial of this matter commenced on March 3, 2002, Complaiot Counsel called -
a total of four witnesses. Complaint Counsel called two fact witnesses, Anthony O°Brien from
Aflantic Recording Cormp. (an affiliate of Warner Communications) and Rand Bofiman from
PolyGram Holding. Both fact wimesses confirmed the existence during 1998 of a horizontal
agrecment between PolyGram ﬁd Warner' to resirict discounting and advertising for audio and
video products featuring the Threc Tenors.

5. Complamt Counsel also called two expert wilnesses. Professor Catherine Moore, the
director of the Music Business Program at New York University, provided .I:-ackgmund information
conpcerning busingss practic&é in the recorded music industry. Dir. Stephen Stockun, an econormnist,
testified that price restraints and advertising bans are inherently likely to have an adverse effect on
competition and consumers. Both Professor Moore and Dr. Stockutn concluded that the efficiency
arguments advanced by Respondents 1o justify the suspect restraints on competition were not valid —
cilher, in Professor Moore's case, from the standpoint of the marketing or dismbution of record
music, or i Dr. Stockum's case, from the standpoint .caf anlitrust economics.

6. Respondents listed a total of ﬂli.l'tﬂ.ﬂﬂ intended witnesses on their final witness Hist, but
rested without calling- any witnesses. See Respondents’ Proposed Witness List, Diesignations of
Depostlion Testimony and Exhibit List (January 18, 2002); Trial Tr. 846:4-11. The deposition

testimony of these indtviduals {including two expert witnesses) was admitied in evidence,

! The entities PolyGram and Warper are defined below.
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However, (hese witnesses were not subject to cross-examination, and ihe Cnun had no opportunity
10 assess their credibilily.

B. The Three Tenors

7. The Three Tenors is a musical collaboration consisting of renowned opera singers Jose
Carreras, Placido Domingo, and Luciano Pavarotis, Stip. 2. Beginning in 1990, Carreras,
Domingo, and Mavarotti have come together every four years at the sitc of the Werld Cup soceer
finals? for a combination live concert and recording session. Stip. Y 84,

&, During the 1990s, The Three Tenors tecorded three albums, each a mix of operatic atias
and medleys of popular songs. The first album, The Fhree Tenors (“3T17), was released in 1990 by
PolyGram. The second album, Three Tenors in Concert 1994 (“3T2™), was released in 1994 by
Warner. The third aibum, The Three Tenors — Paris 1998 (“3T37), was released in 1998 pursuant to
2 collaboration befween PolyGram and Warner. Sdp. 85,

C. The Respondents

0. Each of the four Respondents is a direct or indirect subsidiary of Vivend! Universal 5.A.,
& French corporation. Stip. 9 5. Respondents UMG and UMVD are subsidiarics of Respondent
PolyGram Holding. Stip. T 14

10, Respondent PelyGram Helding is a Delaware corporati on with its office and principal

place of businass located in New York, NY, Stip. 9 6.

* The World Cup is the pre-eminent international soccer tournament, and is held every
four years. The World Cup final match was located in Rome in 1990, in Los Angeles in 1994,
and in Paris in 1998. Siip. T 83.



11. Respondent Decca MGL is a United Kingdom corporation with it.f; office and principal
place of business located in T.ondon, England. Decca MGI. is snccessor to, and was formerly
named, The Decca Record Company Limited (Decca™. Stip.‘.ﬂ 7.

12. Respondent UMG ia a Delaware corporation with its office and principal place of
busmess located in Sants Monica, CA, UM is successor to, and was formerty named. PolyGram
Records, Inc. (“PolyGram Records™). Stip. 4 3.

13. Respondent UMVD is a Delaware corporation with its office and principal place of
* business located in Universal City, CA. UMVD is successor to PolyGram Group Distribution, Inc.
(“PGD™). Stip 45

14, PolyGram refers to a group of firms — affiliated with PolyGram N.V. — that were for
many years engaged in the business of producing, marketing, and distributing recorded music and
videos in the United States and worldwide. Among the finms comprising Polygram in 1998 were
PolyGram Holding, PolyGram Records, PGDD, and Decca, all subsidiaries of PolyGram N.V. Stip.
L3, 1S

15. As detatled herein, in 1998 Decca owned 3T1 an-:l had certain marksting responsibilitics
for the album. Stip. §55. See afso CPF 7 111116, 175 . PolyGram Classics & Jazz (“Poly(iram
Classics™), a division of PolyGram Records, also had marketing responsihilities for 3T1. Stip. 1
79, 132. PGD was responsible for distributing 3T1 in the United States. Sirp. 1 134. PolyGram
Holding was raspon;ible for negotiating and then overseeing the collaboration between PolvGram
and Warner with regard to 3T3. Hoffman 406:22-407.9, 479:6-13. See CPF | 70, 132-135.

16, PolyGram Holding was ‘I‘an administrative arm of PolyGram.” Hoffiman 287:9-18.

During 1998, PolyGram {lolding provided various services to its subsidiarics, including legal



services, financial services, business affairs services, and human resources Sﬁr.vicesi Stip. {16
Hoffman 287:9-18.

17. ]jec:ca was a music “label.” Decca and other labels are n the business of developing,
acquiring, and producing recorded music. Stip. § 74. During the period from 1990 to 1998, Decea
owned the copyright in and to the master recording of 3T1. Stip. 9 ¢5. Decca did business in the
United States under the name London Records. Stip. § 96. |

18, In 15598, Poly(ram Classics was a division of PolyGram Records, Stip. 17, PolyGram
Classics was a “label group,” in the business of supporting, oversesing, and assisting the activities
of several Poly(Gram labeis, including Decea, Philips Classics, Deutsche Grammophon, and Verve.
In 1998, PolyGram Classics was also one of the entities responsibie for marketing, promoting,
pricing and advertising 3T in the United States. Stip, T 79, 132.

19. In 1998, PGD was a “distribution company” in the business of distributing snd selling
audio and video products in the United States. Stip. 782, PGD was the sales and distribution
organization responsible for servicing all of the PolyGram labels and joint ventures. Caparro Dep.
(CXo09) 12:5-13. During the 1990s, PGIY executed PolyGram Classtes’ marketing sirategy as it
related to retailers. Caparro Dep. (CX609) 25:23-26:4; Cf Moore 34:19-36:17.

20. From 1990 to date, cempact dise, audio cassette, and video cassette versions of 3T1
have been distributed in the United States by PGD, and by its successor UMVD. Stip. 1 91. During
the 19903, and im:lu:;ling 1998, PGD was onc of the PolyGrarn cntitics responsible for decisions
regarding the wholesale price and the advertising strategy for andio and video versions of 3T1 sold

in the United States. Stip. 9 133,



21, In Decermber 1998, PolyGram N.V. was acquired by The Seagram Company Lid.
(“Seagram™). The music busmesses of PolyGram N.V. (i e., Polygram) were i..mmbillf:d with the
music businesses of Seagram to form Universal Musie Group (“Universal™. Twg }'ea.-rs later, |
Seagram merged with Vivendi S.A. and Canal Plos 5.A., fo form Vivendi Universal 8.A. Stip. 18.

22. Most of the key PolyGram actors in this case continued to hold positions of
responsibility with Universal after the merger, in;:Iuding: Chris Roberts, former President of
PolyGram Classics; Rand Hoffman, the former Senior Vice President of Business Aftairs for
PolyGram Holding: Bert Cloeckaert, the former Viee President for PolyGram in Continental
Europe; and Kevin Gore, the former Senlor Vice President and General Manager of PolyGram
Classics. Stip. 19 24, 26, 29, 32; Roberts Dep. Vol, 1 (TX92) 5:21-6:25, $:9-17; Hoffman Dep.
(TX99) 6:2-7:24; Cloeckaert Dep. Vol. 1 (JX97) 5:15-16, ?:ld-lﬁ.; Goare Dep. (TXE7) 6:6-6:21, 7:4-
7:9.

23. As sct forth in detail below, Decea, PolyGram Records, PolyGram Helding and PGD
agreed to, participated in, and implemented a horizontal agreement that restricted the discounting
and advertising of 3T1 and 3T2 in the United States and worldwide. Respondents Decca MGL,
MG, and UMVD are the successors to Decea, PolyGram Records, and PGD respectively.

D. PolyGram’s Competitor: Warner Music Group ~
24, Warner Communications, a subsidiary of’ AOL Time Warner Ine., is a Delaware

corporation with its office and prmcipal place of business located in New York, NY. Siip. 7 19.

Warner Music Group (“Warner™) refers to a group of firinz — affiliated with Warner



Communications — engaged in the business of producing, marketing, and distritniting recorded
music and videos in the United States and worldwide, Among the firms comprising Warner are
Atlantic Recording Corp. ("Atlantic™) and Warner Music Interpational {(“WMI™), Stip. ] 20. |

25. Atlantic is a label engaged in the business of developing, acquiring, and producing
recarded music.  Atlantic operates primarily in the United States. Srip. q 75.

26, WMI manages and coordinates the music operations of Warner operating companics
located outside <I:1f the United States. Stip. F21.

E. Interstate Commerce

- 27, PolyGram and Warner are gach verticaily inlegrated producers and distributors of

recorded musie. Complaint 49 6-7; Answer 1% 6-7. Both PolyGram and Warner distribute their
products through a netivark of operating companies, or "opcos" — subsidiaries wmible for sales
within a particular country. Stip. 4 148, In 1998, PolyGram Classics was the United States “opeo™
for classical music produced by PolyGram. Greene Dep. 40:7-19.

28. Respondent PolyGram Helding, PolyGram Records {the predecessor to Respondent
UMG) and PGD {the predecessor to Respondent M] all enpage in, or engaged in, acts and
practices that affect commerce as “commerce™ i8 defined in Section 4 of the Federal Trade
Commission Act, 15 U.5.C. § 44. Stip. 19 10-12. B

29. In 1998, recorded tnusic products produced by Decea, including 3T, were distributed
throughout the Un_iten.i States, primarily by PGD. Stp. ] 76, 134; Caparro Dep. (CX609) 24:24-
25:18. In 1998, PGD distributed recorded music and videos, including 3T1, 10 retaiiers in each of
the fifty states and in the District of Columbia, and maintained a warehouse facility in Indiana from

which it distributed recorded music and videos. Stip. T 135; Caparro Dep. (CX609) 16:4-8, 24:24-



25:18. Today, recorded music products produced by Decca MUL (including 3'1"1] are distributed
throughout the United States, primarily by UMVD. Sup. Y 77.

30. Warner has disiributed 3T2 in the Uniled States from 1994 to date, and has shipped 3T2
in commerce from state to state. 0'Bnen 402:15-403:15. Warner bas distributed 3T3 in interstaie
commerce from 1998 to date. O°Brien Dep, (JX104) 19:4-7.

31. The terms of the Three Tenors moratorium agresment were discussed, negottaled, and
aurced Lo by PolyGram and Warner at mectings in the Tnited States, including a meeling in New
York, NY in March 1898, See CPF 9 99; CX382.

. Overview of the Older Three Tenors Recordings

A, The 1990 Three Tenors Concert

32. The Three Tenors first performed together at the [aths of Caracella in Rome, on the eve
of the 1990 World Cup final match in July 1990. Stip. ¥ 85.

33. In February 1990, PolyGram acquired from the concert promaoter distribution rights to
products derved from the 1990 Three Tenors performance in Rome, CX213; CXZ15; Siip. T 89.
Compact disc, audio cazsette, and video cassctic vorsions of 3T1 were released by Pnl}'i}rém n
August 1990, Stip. 4 50, -

34. 3T1 became a major commercial success, and the best-selling classical album of all
time. Stip. T100. More than twelve million audio units, and three million video units ol 3T1 have
been sold w::rldwid;. Stip. 1 101-102, 3T1 was the number one classical album in the United
States for [991 and 1992, and was the third highest selling classical albwm for 1993, CX584;

CX585; CX580. By 1994, 3T1 was considered by Decea ta be its most valuable asset. CX270 at



' UMGH05049; Hidalgo Dep. (2X88) 19:17-20:7 (%it was one of the most anartant albums in our
entire life, conunercially speaking ™).

B. The 1994 Three Tenors Concert

35, On July 16, 1994, the Three Tenors performed at Dodger Stadium in Los Angeles,
California on the eve of the final match of the World Cup. 5tip. % 103, The 1994 "Three ['enots
concert was organized by concert promoter Tibor Rudas, CX246 at ITENOG07693, All of the
major nmsic companies, including PolvGram and Warner, vied to acguire distributton rights for
products to be derived from the 1994 Three Tenors concert. CX247 at 3TENCGQO1127] (*[Warner]
abtained these rights [to 3T2] in the face of enomous competition from zll the major recerd
companies, and in particular from PolyGram.™).

36. During 1993, PolvGram negotiated with the Rudas Organization to Ell‘.‘ﬂl.lirﬂ tha Tight to
distribnte audio and video recordings of the 1994 Three Tenors concert. Stip. 9 104, PolyGram and
the Rudas Organization exchanged drafts of a license agreement, but were unable to agree upon the
final terms of a contract. Kronfeld Dep. (JX86) 21:11-13, 22:20-23:11.; CX228; CX230; CX231;
Constant Dep. {JX96) 80:5-81:1.

37. Warner acquired from the Rudas Organization the nght to distribule audio and video
recordings of the 1994 Three Tenors concert. Stip. Y 105. i

38. At the time of the 1994 concert, Pavarotti was obligated by contract to record
exclusively for Decc;.. =tip. 9 108, In 1994, Decca apreed, in exchange for certain considerations,

to waive its rights to the exclusive services of Pavarotti as a recording artist, thereby permitting

Pavarotii to perform on an audio and video product distributed by Warner. Stip. 4 109.



39. Upon the release of 3T2 in 1994 and thereafter until 1998, PolyGram {3T1) and Warner
{3T2) competed aggressively to sell their respective Three Tenors albums. See CPF Y 233-267.

4{). Despite competition from Pﬂlj."Gl'a]]'l, Warner considered 3;1‘2 tobea husinesus sui;c-ass.
See CPF 9 255, O°Brien 406:2-10.
M.  The Three Tenors Moratorium Agreement Between PolyGram and Warner

41. In 1997, Wamer and PolyGram agreed to collaborate on the distribution of products
derived from the 1998 Three Tenors concert. Warner would distribite 3T3 in the United States, and
PolyGram would distribute 3T3 cntside of the United States. See CPF 7 60-65.

42. PolyGram and Wamer were concemed about the commercial viability of 3T3. In
n=rticular, they were concerned that IT3 weould lose sales 10 3T and 3T2. See CPF 1§ 91, 301-306.

43. Therefore, PolyGram and Warner agreed to a “moratorium™ nn.the dizcounting and
advertising of their older Three Tenors products in the weeks smrounding the release of 3T3. This
strategy was first agreed upon at a meeting between Warner and PolyGram in March 1998, The
agreement was reaffirmed in a senes of verbal and written communications between PelyGram and
Warner representatives in late Junefearly July 1998. See CPF ] 150-167. The agreement was
made with the knowledze and approval of sentor mmuuﬁ\rr;‘_ss al PolyGram and Wamer, Sez CPF T
01, 104, 133, 166.

A, PolyGram and Warner Executives Admit that there Was an Agreement to
Restrict DMscounting and Advertising

44. Paly(Gram and Warner executives admit that there was an agreement to restrict

discounting and advertising of Three Tenors products. See CPF 1% 45-47.
45. In 1998, Anthony (’Brien was Executive Vice President and Chicf Financial Officer of

Atlantic Records, and Warner's principal contact with PolyGram for the 3T3 project. Stip. %] 49,
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30. O'Brien testified at triai that PolyGram and Wamer agreed to restrict the discounting and
advertising of 3T1 and 372 during 199§ in the United States and worldwide. O'Bren 390:1-15.

). And in 1998 Warner and PolyGram agreed to restrict the
discounting and advertising of the 1990 and 1994 Three Tenors
albums tor 3 period extending from Aunpust 1, 1998 through October
135, 1994; is that right?

A. That's correct.

(). The agreement applied to the United States; correct?

A, Correct.

(. And the agreement applied to all markets outside of the United States as
well?

A, That's correct.
Q. The agreement was implemented in the Unifed States?
A, twas
46, Rand Hulfman, Senior Vice President (or Business A flairs for PolyGram Holding
durmng 1998, also acknowledged the cxistence of the moratorium agreement. Hoffman 250:10-14.

Q: Mr. Hoffman, during 1998, PolyCGram and Warner apreed to restrict the
discounting of the 1990 and 1994 Thre¢ Tenors afbums; is that correct?

A: There was a general agreement 1o that, yes, there was,

47. At his deposition, Paul Saintilan, the Senior Marketing Director for Decca/PolyGram,
acknowledped that PolyGram and Wamer agrecd o residct the marketing of 3T1 and 3T2.
Saintilan Dep. (JX94) 47:18-48:1.

(}: At some point did you and Warner representatives reach an apreement as to how

the old Three Tenors albums would be marketed at the time of the release of 3T3
album?

1



A: Yes. We reached an agreement that we would try to preserve a window for the
new atbum.

48. The existence of the challenged agreements is further evidenced by numercus
conternporaneous internal Warner and PolyGram business documents that acknowledge that
PolyGram and Warner reached an agreement to Iimit the discounting and advertising of 3T1 and
3T2 for a period of time around the release of 3T3. JX1: JX2; JX3; JX4; JX35 at UMGO{(1527; IX6;
TXG: JX28 at UMGO01487; IX40;, JX42; TX43 at UMGG0479-480; TX48; IX62 at 3TENOO0G35536-
3I8; TX63; TX64: TX66; TXT2; TXT4; CX204; CX404; CX429.

B. The Terms of the Three Tenors Moratorium Agreement

49, PglyGram and Wamer agreed to forgo certain competitive activity for the older Three
Tencas . oduets for o pertod of time extending from August 1, 199§ through Oetober 15, 1998,
(FBrien 390:1-6, 443:22-444:1; Hoffinan 311:9-312:15; TX4 at UMG000208; CX202; JX9-A.

50. PolyGram and Wamer apreed not to “agoressively”™ discount 3T1 or 3T2. That is,
neither party would offer the older {or “catalogue™) Three Tenors preducts at a price that would
provide an mcentive to retailers {o sell the product ot 2 price below suggested retail price, or
prominently to position the product in the store. O'Brien 442:19-443:21; Hoffiman 311:22-312:2;
IX3 (“The prices should be ‘nermal’ and not subject to any special discounts or prometion.™); TX9-
A (will not discount “below normal full price™). '

51. PelyGram and Wamer agreed not to advertise or promete 311 or 312 for the duration of
the motatorium. ('Brien 390:1-6, 436:11-16; JX1-A, X4 at UMGO00208 (“The moratorium
prohubits price discounting, advertising and promotion of the 1990 album and video during this

period.™).

12



32. PolyGram and Warner apreed that the moratorium would apply beth to Three Tenors
audio products and to Three Tenors videe products. ('Brien 446:1-8; Hoffman 326:17-22; JX4 at
UMGO000208; TX9-A; CX202; CX203 at UMG00491 1.

53. PolyGram and Warner agreed that the moratorinm would apply to the marketing of 3T
and 3T2 in the United States and worldwide. O’Bren 390:10-12: Hoffrnan 312:3-15:

TX9-A (*“worldwide moratorium™).

54, Poly(ram and Warner understood that, outside of the United States, there might be
difficullies in imﬁ]mncnting the restrainis on a consisient basis, thus some discounting of catzlogue
Three Tenors products during the moratorium period might be unaveidable. JX74 at UMGO00203
(“[W]e hoth accept that if the moratonium is to be re-enforced from August 1, at this late stage (mid
Tuly) there may be some spillage and jate compliance.™). See also IX74 at UMGON0205,

55. PolyGram expressed concern to Anthory O'Brien that Atlantic not “overstack™ 1.8,
retailers with 3T2 in the period prior to August 1, 1998. PolyGram did not want product sold by
Atlantic prior to August | to be offered by retailers at a discount price after August 1, 1998 (f.e,
during the moratorium period). O'Brien therefore instructed Atlantic’s sales department not fo
overstock retailers in the United States in the peried leading up to August 1, 1998, O'Brien 444:2-
445:25,

IV. The Origin and Negotiation of the Three Tenors Moratorinm Agrecment

A, Pul_v(éram and Warner Agree to Collaborate on the 1998 Three Tenors Project

36, During 1996, concert promoter Tibor Rudas approached Warner to discuss the next
Three Tenors project: a huge open-air concert in front of the Eiffel Towef scheduled to coincide

with the World Cup finais in Paris in July 1998, CX319 at UMG004205; (' Brien 407:13-15.
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57. Initially, Warner was interesicd in distributing the 3T3 products without a collaboration
with PolyGram. O'Brien 550:20-331;20; CX317, CX321 at STENOOQ04277,;

58. During the negotiations with the Rudas Organization, Warner was concerned that the
Rudas Organization might make a deal for 3T3 with ancther music company., X354 at

3TENOOO022T]:

59. During 1996, Endas also discussed with PalyGram the possibility of PolyGram
acquiring the rights to the 1998 Three Tenors concerl. SUp. Y 122; CX315. In November, 1996,
DeccaPolvGram exceutives negotiated with Rudas and submitted a detailed memeo to PolyGram’s
senior executives requesting their approval to make an offer for the rights fo the 3T?; praject. At this
time, PolyGram did not anticipate or desire a collaboration with Warner. CX327.

60. In 1998, as in 1994, Pavarotti was under exclusive contract to recerd for PolyGram.
stip. 9 125, Thercfore, in the spring of 1997, Ahmet Ertegun, the Chairman of Atlantic
(a Warner subsidiary based in the United States) met with Alain Levy, his counterpart at PolyGram,
“to ask that PolyGram allow Luciano Pavarotii to record the project for [Warner].” CX366 at
ITENOODOTI34.

| 61. PolyGram’s counter-offer was that Warner and PolyGram should “be partners for the
1998 concert pmject“and all derivative praduet.” CX366 at 3STENOOOGT334. See also JX22 at
UMGO01342; C3345 at UMGO016335.

62. Wamner calculated that if the third Three Tenors album seld only 60 percent as well as

3T2, then Warner and Polylram would each make over $5.5 milhon. CX366 at ITEN00007334. If
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the profits had been projected to be only $3 million, Warner still wounld have gone ahead with the
deal. O"Brien 412:6-18. |
B. PolyGram and Warner Negotiate the Terms of the Collaboration
63.
the Rudas Organization licensed to Warner the worldwide audio, video, and hame
television rights to the 1998 Three Tenors concert (the “3T3 Righis™). Stp. T 126;
. Compared to advances offered to other classical
rausic arlists, is high. Moore 40:24-41:12.
1. The Basic Terms of the Collaboration
64, Pursuant 1o the Concert/License Agreement dated December 19, 1997, Warner and
Poly(Gram agreed to collaborate on the distribution of products derived from the 1998 Three Tenors
World Cup concert. The contract is iormmally between Warner Benelux B.V. and PolyGram S.A.
Stip.  127; JX10.
65. Among the important provisions of the contract between MolyGram and Wamer are the
following:

i Atlantic, a Warner affiliate, is responsible for exploiting the 3T3 Rights within the
Uniled States. JX10-N.? ]

2. Warner licenses to PolyGram the right to exploit the 3T3 Rights ocutside of the
United States. JX10-N-O,

3. Wamer and Poly(Gram are separately responsible for developing and implementing
marketing plans for their respective territories. Neither party has the tight to approve
ar disapprove the other’s marketing plans. TX10-P,T. However, Wamer and
PolyUram agree to “consult and coordinate™ with respect to marketing and prometion
activities in connection with the exploitation of the 3T3 Righis. JX10-P,

* To “exploit” a tecording is a music industry term that encompasses selling, advertising,
marketing, and promoting the album. O’Brien 422:6-11.
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66.

67.

Wamer and PolyGram are each entitled ta 50 percent of the net profits and net losses
derived from the worldwide exploitation of the 3T3 Rights (as well as from the
production of a Greatest Hits album and/or 2 Box Set 1n;:m‘_pcrat1ng the 1990, 1994
and 1998 Three Tenors albums). JX10-0).

PalyGram agrees to reimburse Wamer for 50 percent of the $18 miliion advance paid
to the Ruirdas Organization. JX10-S.

Other expenses incurred by either Wamer or PolyGram in the expioitation of the 3T3
Rights are to be deducted from revenues for purposes of calenlating net profits
{losses). JX10-03-5.

2. The Limited Covenant Not to Compete

16



68. The parties’ non-compete obligation is contained in Paragraph 9 of the {inal, executed
Concart/License Agreement:
oldback pp Fuiture “Three Tenors” Products: Neither Warner nor Poly(ram (nor
any of their respective parents or affilizies) shail relcasc any phonograph record or
audiovisual device embodying the joint performances of all of the Artists (whether
. pre-existing or newly recorded), anywhers m the wotld, until June I, 2002, anless
such release 1s pursuant fo this agreement. Nothing contained in this paragraph 9
shall be construed to prohibit (a) Warner from continuing to exploit the 1994 Album

or (b)PolyGram from continuing to exploit the 1990 Albnm {(as defined in the
Rights Agreements).

JX10-U-¥Y at UMGIG1076-77,

69, As of the date the Concert/License Agreement was entered into, PolyGram did nnt. kmow
Warner’s plans for the explaitation of 3T2 upon the release of 3T3. Hoffman 305:20-24. As of the
date the Concert/License Agreement was entered inte, Wamer did rot kuow PolyGram’s blalls for

the exploitation of 3T1 upon the release of 3T3. O’Brien 501:18-24, 548:12-17.
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70. Althongh the Concert/License Agreement is formally between Warner Benelux BV,
and PolyGram S.A., the Holdback Provision was understeod by both parties to apply to all Warner
affiliates and to all PolvGram affiliates. Hoffman 305:25-307:4; O'Brien 421:18-422.5. o
Rand Hoffinan, the PolyGram Holding executive whe negotiated the ContractLicense Agreement,
anderstood his role in these nepotiations as representing all of PolyGram, and not just the French
company {(PolyGram 5.A.) that ultimately executed the apreement. Hoffinan 307:5-9; Stip. § 29.

i Negotiations ﬂve;' Control of the Repertoire

71, A controversial issue negotisted among Warner, Polygram and the Rudas Organization
was who would control the repertoire for the 1998 Three Tenocrs concert and recordings. Warner
and PolyGram recogpized that the success of the new Three Tenars aibum was tied to the repertoire.
The music companies wanted to be sure that the repertoire on 3T3 would be “distinctive,” and that it
would not repeat selections from the earlier 1hree Tenors recordings. Roberts Dep. (JX92) 12:3-16,
13:R-14-4, 14:20-15:11, 15:22-16:21. See alen Holfman 300:6-12 (PolyCGiram wanted repertoire for
3T2 to be distinet from 3T1 and 3T2 so that the new alburn would be atiractive Lo consumers);

O Brien 410:8-12 (Wamer wanted to be sure that 3T3 was new, exciting and different from 31 and
3T2); CH331 (“Objective: No repeat repettoire other than Nessun Dorma,™); CX343; CX402,
CX330 at UMGO000512 {zales level “depends upon repertoine™).

72. Both Warner and PolyGram proposed to the Rudas Crganization that they should have

the right to designateﬂ or approve a significant part of the repertoire to be performed and recorded at

the 1998 Three Tenors concert. OX357: C3340 at

STENOOOOOS23; CX349 at ITENGO000520; CX354 at 3TENO(02272; O’ Bren 410:5-7.
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73. The Rudas Organization insisted that it and the artists should control the choice of
songs. CX334; O'Brien 410:17-25 (“[the Tenors] were somewhat reluctant to learn new
repertoire”).

74, In 1997, Phil Wild was Executive Vice President for Atlantic/Warner. Ina memo to
senior management, Wild identified the repertoire issue as one of the most significant busincss risks
presented by the Three Tenors transaction:

We do not [in the current draft,] have contractual approval over the repertoire
- . - As a practical matter [Ahmet Ertegun, Co-Chairman of Atlantic,] feels
comiortable with his relationship with Tibor [Rudas), the Tenors and
~ [conduetor] James Levine and that we will be able to work out the repertoire
on a mutual basis. PolyGram, however, is still insisting that Warner should
obtain from {Rudas] a contractual approval right. Even withsuch a
contractual rizht, it is unlikely we could force the Tenors to sing that which
they do not w..ii to sing. Therefore, there is always the risk that, after all is
said and dene, we could end up with an album comprised of repertoire which
has little commercial appeal.
CX354 at 3TENGOO02272; see alvo CX356 at 3TEN00002249; O*Brien 418:1-7 (in Deccmber
1997, Warner considered the repertoire issve to be one of the most significant business risks of the
3T3 project).

75, Wild's memo identifies and discusses several other “significant business risks™
associated with the 3T3 transaction. Significantly, Wild does not identify as a problem free riding,
consumer confusion, ot difficulties in developing an effective marketing strategy for 3T3. CX354 at
ITENOOODZZ71-000022713,

76. Ultimately, PelyGram and Warner agreed to forgo the right to approve the repertoire for

the 1998 concert. C}{SSE at ITENCGQGOZ249 (“PolyGram has dropped this point™); JX322 at

UMGO01342; O°Brien 418:13-21.
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77, The final contract between Wamer and the Rudas Organization provides that the Rudas

Organization shall contro! the selection of songs for the Paris concert.

TX22 at UMG001342 (“RPL [Rudas] will
consider our input [regarding repertoire], but in the event of & disagreemsﬁt RPL’s decision is
final.”}.

C. PolyGram and Warner Congider YWays to Dﬁﬁn omish 3T3

78. In 1995 and 1997 nrior to agresing to distribute 3173, both Poly(Gram and Wamer were
concerned that the 1998 Three Tenors albwm would be neither as onginal not as commercially
appealing as the 1990 and 1994 releases. CX318 at UMG004146, UMGO04150 ("The
exhibitionistic milking of the 3T formula, particularty with the ongoing tour probably will —in spile
of enthusiastic crowd reaclion — take away a fot of the myth, charm, sumprise ctc of a thard recording
project . .. | tééi uneasy about the prospects of 3 tenors (11, since the three have refused to inchide
any additional ‘new” attractive element._ . . ), CX321 at ATENOGGO04277 (“The [Three Tenors]
concept, unique in 1990, anticipated in 1594, will, by the time the current concert tour is completed,
have been considerably diminished.™); CX424 at UMG003563 (“the public perception of the Three
Tenors 1n the UK. is- now that they are jaded, and their coneerts {ommulaic™).

1. PolyGram and Warner Seek to Develop a Uaique Identity for 3T3
79. PolyGram snd Wamer considered various marketing stratezies aimed at creating a

unique identity for the 1998 album, distinet from the previous Three Tenors recordings. Saintilan

20



Dep. (TX94) 101:19-22 (marketing campaign for 3T3 attempted to create an identity distinct from
3T1 and 3T2); CX381 at ITENOOODO247 (public relations campaign for 1998 Paris concert must
“underline and promaote the unique qualities of the 1998 c-:;nccﬁ in terms of location, seale, fres
attendance, new repertoire and set ete.”); CX386 at UMG004596 (“Message —new and fresh,
unique outdoor event, different packaging");. Cx423 at UUMGO03603 (“The principal objective of
this campaign must be to show that this recerd is totally different from 3 Tenors | and 3 Tenors [1L™).

80. Imtially, PolyGram executives wished to differentiate the 1998 concert by including a
guest performer. Stip. § 128; Roberts Dep. (JX92} 25:9-26:12, 27:7-13 (inclusion of guest
performer would make 3T3 “more interesting, more compelling, potentially more commercial™).
However, this suggestion was rejected by the Tenors, Roberts Dep. (JX92) 25:9-26:21; CX318 at
UMGO04130 {Ienors “have refused to inchide any additional ‘new’ attractive element™).

81. Apother PolyGram proposal was t0 commission the wﬁﬁng.nf' ome or more original
songs. PolyGram considered soliciting new material from Andrew Lloyd Webber, Elton Iohp,
Stevie Wonder, or, from writers associated with Celine Dion, Barbra Streisand, Andrea Boeelli and
Whithey Houston, CX485 at UMG004182. See alea CX331 at UMGO04185-184. These ideas
were not implemented.

82. TolyGram and Warner discussed “positioning™ themes for 3T3. Pesitioning means
“creating an identity or a set of messages aroumd a CD that differentiate [it] from other CDs.”
Saintilan Dep. [D(Qa;} 61:19-21. For example, the parties’ marketing activities for 3T3 emphasized
“that it was a speclacular Parisian evenl, that # was an awesome spectacle with a completely

different context from either the *94 album or the “90 album.” Saintilan Dep. (TX94) 101:23-102:2,
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83, The parties alse recognized the desirability of designing packaging for the 1998 Three
Tenors products that was “as different as possible from the two previous releases.” CX383 at
UUMGO03284; I3(26 at UMGO00372; Saintitan Dep. (IX94) 66:9-67:2,

2. Rudas Promiscs an All-New Repertnire

84. On January 6. 1998, Tibor Rudas publicly armounced that the Three Tenors would
perform in Paris in front of the Eiffel Tower, on July 10, 1998, as part of the World Cup
celebrations, Rudis promised “a totally new repertoire of operatic arizs and world-renowned
popuiar songs.” CX380 at 3TENOO003974.

25. In addition to promising the werld a *totally new repertoire,” Rudas repeatedly assured
the music companies that the atbum to be recorded in Paris would consist of new songs not
appearing on the prior two albums. CX387 at INVG03148 (“Mr. Rudas emphasized that everyone
should know that the Tenors are performing an entirely new program.”).

86. PolyGram and Warner determined that the all new repertoire “not on albums 1 & 27
would be a key selling point for 3T3. CX383 at UMGO03283-284; Saintilan Dep. (FX%4} 57:12-
58:2 (*[all new material | would provide a more compelling reason 10 purchase the album than if the
materizl had been repeated on previous albums™); Saintilan Depl. (JX54) 58:13-15 (*[PolyGram] feit
the more new material that was an the album, then the sironger it would be in terms of the
marketing proposition™); CX381 at ITENODD0GZ245-00000246 (“The repertoire for the concert will
be entirely new and ;h:resented to the world for the first time™); CX3%91 at UMG0O03218 (“Emphasis
on all new repertoire angla ., .}

R7. PolyCiram relayed this message to its eperating companies. JX25 (Saintilan informs

opcos: ©T can assure you that . . . we’ll have a great, new reperteire”™); CX40% at UMGO04908 (“the
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Pariz 1998 release will feature only brand pew wmaterjal™) (emphasis in original); CX417 at
UMG003384 (PolyGram operating companies informed of “ALL NEW REf‘ERTDIRE”] -
{emphasis in original), CX471 at UMG003862 (*Please remember — the new reportoire is your
biggest selling point.™).

84. Informed of Rudas” intention to deliver new repertoire for 3T3, PolyGram operating
companies agreed that the new repericire would be a significant selling point for the 1998 Three
Tenors album, JX39 (It would be a strong selling paint for us if you could make a Feature of the
new repertoire on the front cover.™); CX423 at UMGA03603 (“The principal objective of this
curmpaign ust be to show that this record is totally different from 3 Tenors [ and 3 Tencrs IL™):
CX343 (“Estimate of *%8 sales for 3 Tenors [in France]: 100,000/150,000 [F NEW
REPERTOIRE.™} {emphasis in original).

89. The meszage that 3T3 would contain all new repertoire was one of the promotional
themies presented to the media by PolyGram and Wamer. CX477 at ITEN0Q008309 (“With Jose,
Placido, and Luciano performing an entirely new repertoire of operatic arias and beloved songs in
six languages, their millions of fans can expect an exceptional mew album and a dramatic video.™);
Saintilan Dep. (IX24) 112:;7-19; CX496; JX82 al UMGO03853 (& brand new programme ol
popular aras™). _

90. As will be discussed in further detail below, despite the desire for and expectation of all
new repertoire for 3T3 to increase the likelihood of 3T3's commercial success, ultimately both

PolyGram and Warner concluded that the repertoire was disappointing. See CPF 5% 142-1406.
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V. Polyeram and Warner Agrec to Restrict the Discounting and Advertising of their
Older Three Tenors Albums

A. Warner and PolyGram Agree Not to Promote Catalogue Products

91, The jdea of a moratorium on competitive activity originated with Chris Roberts,
President of PolyGram Classics. Saintilan Dep. (JX94) 41:10-15. Initially, Roberts was concerned
shout the actvities of PolyGram's own operating companies. That is, Roberts wanted to be sure
ihat the PolyGram operating companies did not promoete 3T1 in a way that would divert sales from
3T3. Saintilan Dep. (TX94) 41:10-15, 44:21-45:4. Roberts expressed this concern to Paul Saintilan,
the individual at PolyGram respensible for managing the marketing of 3T3. Saintilan Dep. (JX94)
41:10-42:1.

92. Tn early 1998, I"au] Saintilan relayed to PolyGram operating companies Chris Robes
view that 3T1 should not be promoted i a way that captures sales from 3T3. The response from the
PalvGram operating companies was that i Wamer were promoting 3T2, then they wanted to be free
. to promote 3T1. Saintilan Dep. (JX94) 41:16-42:10; Szintilan Dep. (TX94} 46:9-23,

1. Warnci ana Pobveram Discaas Marketing of Older Albums

93, On Janvary 29, 1998, representatives of PolvGram and Warner first met to discuss
“marketing and operational issues™ relating to the release of 3T3. Saintilan Dep. (1X94) 56:11-57:8.
CX583 is minutes of {he January 29 meeting, prepared by Paul Saintilan shortly afier the meeting,
Saintilan Dep. (TX94) 55:13-56:6.

94. The following persons attended the Jannary 29, 1998 meeting: From Warner, Pat

Creed, Vicky Germaise, and Margo Scott; From PolyGram, Chris Roberts (PolyGram Classics),
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Rand Hoffinan (PolyGram Holding), Roger Lewts {Decca), and Paul Saintlan (Decea). Also in
aftendance was Wayne Baruch, a representative of the Rudas Organization. CX383 at
IMGO03282; Saintilan Dep. (JX94) 56:14-235.

93. Various issues relating to the marketing of 3T3 were discussed at the January 29, 155§
meeting {e. g., cover art, positioning, packaging). In addition, Chris Roberts (PolyGram Classics)
raised with the group his “general concern™ over how older Three Tenors prodnets would be
marketed upon the releasc of 3T3. Saintflan Dep. (JX94) 42:24-43:14. One option, Roberts
mdicated, was to “impose an ad moratorium until November 15,7 CX383 at UMGO0328; Saintilan
Dep. (TX94) 72:20-73:11. There wete “no concrete discussions™ regarding the proposed advertising
moratorinm. Indeed, the Warnes representatives expressed no view on the subjeet (at least none 1.
Saintilan recalls or enicred into his notes). Santilan Dep. (JX94) 72:20-73:11; Saintilan Dep.
{IX%4) 74:15-18. Roberts simply raised the issuc of advertising older Throe Tenors albums, and
sugpested that it could be resolved at some future date. Saintilan Dep. (JX54) 42:24-43:3.

96, At the January 29, 1998 meeting, PolyGram and Warnar did ant reach any agreement
regarding the concem raised by Chris Roberts (PolyGram Classics). Saintilan Dep. (1294} 73:14-18
{no agreement or resoluticn was reached): Saintilan Dep. (X94) 1[19_':5 -110:10,

97. At the January 29, 1998 meeting, there was no discussion concerning the pricing of 3T
and 3T2; only advertising was addressed. Saintilan Dep. (JX94) 73:21-24 {does not recall
discussion of pricing of older Three tenors albums); Saintilan Notes (January 29, 1998 Meeting}
(UMGO03282-89) (CX383) (no reference to discussion of pricing).

98. Af an internal PolyGram meeting on February 9, 1998, Saintilan reported thal there werc

*Wo restrictions on 1990/1994 products.” CX386 at UMG0045906.
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2. PolyGram and Warner Agree to Restrict the Marketing of 3T1 and 3T2

99. The next meeting of PolyGram and Wamer representatives to discuss the 3T3 project
was heid in New York on March 10, 1998. CX333 at UMG003289 (scheduling folfow-up meeting
" for second week of March); Saintilan Dep. (JX94) 75:17-21. Between the January 29 meeting and
the March 10 meeting, there had been no communications between PolyGram and Warner relating
ta the prnpuséd Three Tenors meratorivm. Saintilan Dep. (1X94) 75:17-21 (Szintilan recalls no
communications belween January 22 and March 10 on subject of moratorium). JX5 is Saintilan’s
notes from the March 10 meeting, prepared on or about March 10, 1998, Saintilan Dﬂp.. {TX94}
110:23-111:21.

101 The following persons attended the March 1€], 1998 meeting: From FalyGram, Roger
Lewis (Decca), Paul Saintilan (Decea), Rand Hoffman (PolyGram Heolding), and Alex Darbyshire
(PolyGram Video); From Warner, Vicky Germaise, Pat Creed, and Marge Scoit. Wayne Baruch
from the Rudas Organization also attendad. JX& at UMGO001523; Hoffman 308:20-309:21.

101, Atthe March 10, 1998 meeting, PolyGram and Wamer representatives discussed the
marketing of 3T1 and 3T2. Saintilan Dep. (D{94.] 113:10-16. Saintilan’s notes of the March 10,
1998 meeting state that, at the meeting, the parties reached an “Agreement that a big push on
catalogue shouldn’t take place beforc November 15, JX5 a[IT_]T'u‘IGﬂﬂlSET; see qiso CX388 at
ITENGGOOR009 (Warner notes of March 10, 1998 meeling) (“ernbarge — Nov. 15 *nol actively”
pushing back catelogue, after that a free for all™).

102, Catalogue is a music industry term that refers to older albums that continue to be

offercd for sale by a music company. Hoffman 309:22-310:3; O’Brien 394:19-23,



103. The agreement between PolyGram and Wamer to forgo 2 “big push” on catalogue
products was explained by Saintilan at his depesition. According to Saintilan, at the March 10,.
1998 meeting, PolyGram and Warner agreed to observe a “'window™ or “moratorfum™ at the time of
the release of 3T3 in which prive discountling and promotion of 3TT and 3T2 would not take place.
Saintilan Dep. (JX%94) 115:24-116:3.

104. Roger Lewis, President of Decca, attended the March 10, 1998 meeting and
participated in the discussions regarding the marketing of 3T and 3T2. [.ewis approved of the
moratorium agreement, Saiptilan Dep. (JXS4) 117:3-8.

105, It was Saintilan’s understanding that, at this meeting, a commitment to the mormorum
was being made by Decea on behalf of all PolyGram companies worldwide, including the PolyGram
affiliates in the United States. It was also Saintilan’s understanding that a commitment to the
moralorium was being made by the Warner representatives on behalf of all Warner companies
worldwide, inchuding the Warner operating companigs in the United States. Saintilan Dep, (JX94)
124:04-125:25,

106. During the March 10, 1998 mecting, the precise startiog date for the moratorium wis
not specified, JX5 at UMGO01327.

3, The Maoratorium Was Understood and lntended by PolyGram and
Warner to Apply to the Markeiing of 3T1 and 3T2 in the United States

107, The uncierstanding reached by PolvGram and Warner af the March 10, 1998 meeting
was that the moratorium on competitive activity would be implemented in all markets worldwide,
including the Umiled States. Samiilan Dep. (JX94) 116:16-21. PolyGram was concerned about
possible discounting of 3T2 by Warner, both internationally and in the United States. Saintilan Dep.
(FX94} 77:1-7.
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108. In order for PolyGram to implement the moratoriem in the United States, PolyGram
needed the cooperation of PolyGram Classics and PGL, Saintilan Dep. (JX94) 49:8-15,

109. In 1998, Kevin Gore was the Senior Vice President and General Manager of PolyGrarn
Classics in the Upited Sustes. Stip. 5 26.

110, In the spring of 1998, Paul Saintilan spoke to Kevin Gore about the Three Tenors
moeratorium. This conversation took place in the United States. Saintilan toid Gore that he
{Saintiian) wanteg PolyCGiram Classics to forgo discounting and advertising for 3T1 in the TInited
States for a period of time. Gore responded that PolyGram Classics “would seek to comply.™
Saintilan Dep. (J2494}) 49:16-50:24, Samtilan understeed that Gore intended to communicate with
PGD reparding the moratorium, and to ensure that PGD complied with its terms. Satnfilan Dep.
(TX94) 51:3-15. Thus, PolyGram executives were genuinely concerned that, absent the moratorivm
agreement, the U.5. companies would discount 3T1 in the period following the release of 3T3,

B Polygram Develops Marketing Plans for 3T1
Constrained by the Moratorium Agreement

111. By memaorandum dated Febmary 27, 1995, Saintilan regquested that each PolyGram
operating company provide DeccaPolyGram with an outline of its local marketing campaign for
3T1 and 3T3. CX417 a1t UMGHO03382. With regard to 3T 1, Saintilan sought a description of
planned marketing activities, expenditures, and target incremental sales. CX417 at UMGO03390-
(403391, The metne ;equests that the operating companies respond by March 18, 1998, £X417 at
UMG0033382, 303390,

112, The opeos responded to Sainlilan’s request by submiiling a deseription of planned
marketing activities for 3T, JX50 at UMGG03661-62. Several of the PolyGram operating
companies planned price discounting and advertising campaigns for 3T1 during 1998, which they
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forecast would result in significant incremental sales. £ g, JX350 at UMGO03666 (Australia); JX50
at UMGO03685 (France): JX50 at UMG003746 (United Kingdom), See airo CX427, IX37 (price
discounting in Franee would treble sales).

113, During 1998, the practice within PolyGram was that if an operating company wished to
significantly reduce the price of 3T1, that operating company was supposed to request and obfain
the congent of both Decca (the repertoire owner) and Poly(Gram Viee President Bert Cloeckaetrt.

Cloeckaert Dep. (IX97) 52:2-13; Cloeckaert Dep. (JXB8) 176:7-177:6; CX510 at IIMGN06328;
CX543 at UMG006214 (*operating companies are nol alilowed to go below prices given to them on
the price harmonization sheets.™); Hoffman 313:10-18.

114. In the spring of 1998, several Polypram operating companies formally requested
permission ftom Decca and PolyGram Lo discount and promote 3T1. JX35; CX401; CX402;
CX403; CX404; CK427. PolyGram operating companics wished to offar 3T1 at a discount price for
all or part of the period running from August 1 to October 15, 1998, CX403; CX428; CX42% at
AMGO03056; CX442 at UMO000195; TXAS; T4

115. PolyGram Vice President Bert Cloeckaert expected that a temporary reduction in the
price of 3T1 would lead to significantly higher sales levels. Cloeckaert Dep. (JX97) 81:1-82:9.
PolyGram’s reduction in the price of 3T1 in Furope during the pre-moratorium period did in fact
lead o hipher sales levels. Cloeckaert Dep. (TX97) 81:9-22.

116. In a series of memos, PolyGram instructed its operating companies: (i) that in view of
the upcoming World Cup tournament, ithey could reduce the price of 3T1 and advertise its
availability; but (ii} pursuant to an agreemeni with Warner, aggressive marketing campaigns in

support of 3T1 would have 1o terminate by the end of July 1598;
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“To keep in line with an agreement laid down with Atlantic and [PolyGram Classics
President] Chris Roberts, we should not encourape any promotion on the original
[Three Tenors] aibum from the day of release of the new album {probably in-store
August 10) for a perind of argund 6 weeks.” IX40.

“We have agreed with Wamers to discourage any promotion on the first [Three
Tenors] album from the day of release of the new album . . . for a period of around 6
weeks. So all promotion on the first album should have slopped by then.” CX404
{emphasis in criginal),

“PolyGram has made an undertaking to Atlantic Records that no advertising or point
of sale material originated for the launch of the new album will feature packshots of
the 1990 album. This is based on Atlantic reciprocating by omitting the 1994 album
in their initial POS [point of sale}/ads, and telling their OpCos to back off promating
the 1994 album worldwide until 3 sufficient window has been observed.” JX28 at
IIMGR01487.

“Following furiher discussions with Warners regarding the joint marketing of the
1998 ‘3 Tenors' album, it is now fett that we should avoid any ageressive price
campaigns of the 1* *3 Tenors” album. This means that we will be unable to give
conscnt o Germany and France for their campaigns and that we shall discourage any
further requests from other opcas . . . . We do hope that you will appreciate that this
decizion is partly beyond our control and arises from 3 complex set of ongoing
negotiations between PolyGram, Warners and the Rudas Organisation,” JX42
{emphasis in original).

campaizn first canvassed by Bert Clocckaert in Europe has also been re-introduced
{mid-price royalty break available from Stephen Greene on application). . . . Atlantic
and PolyGram have agreed that we will jointly refrain from any promotion of the
previous albums that could potentially undermine sales of the pew album around the
time of the inttial releasze.™ CX459 at UMG 5K 0005,

See glso CX391 at UMGO03227 (“00/94 Catalogue — agrecd no big push on this
before 15 Nov™); CX3593 at UMG000541; CX413 at UMG3I058 (per agreement with
Atlantic, ail price diseounting on 311 shonld be discontinned from July 24, 199K,
JX48 ("[W]e will need a very aggressive markeling campaipn on the Origmal Three
Tenors to sell 60k uniis, which perhaps will see us in breach of the agreement with
Warners — so it is a delicate sinzation.™).
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. PolyGram Seeks Assurances that Warner Is Ailso Preparing to
Comply with the Moratorinm Agrecment

117. PolyGram was concemed that Warner might cheat on the moratorivm agracmeﬁl b}r
discounting 3T2. In April 1998, Chris Roberts, President of Poly(Gram Classics, instructed Paul
Saintilan lo “ensure’ that Warner would comply with the moratorium agreement. JX34. Saintilan
understoad compliance to mean that Wamer would not discount or advertise 3T2 in the pericd
tollowing the release of 3T3. Sainfilan Dep. (JX94) 129:13.23.

118. Saintilan’s strategy to confirm that Warner intended to comply with the moratorinom
agreement was to request that Warner provide to PelyGram copies of Wamer®s ternal directives to
Warncr operating companies instructing ¢ompliance with the moratorium agreement, JX34.

119. During 1598, Pat Creed was Senior Director for Product Develnpment.fnr Atlantic
Records, and was responsible for marketing and promotional activities for 3T3 in the United States.
Stip. 1 36. Creed had attended the March 10, 1998 marketing meeting at which the Three Tenors
maoratorinm was first agreed upon by PoelyGram and Warner. JX5 at UMG0015235.

120, Om April 29, 1998, Saintilan (Decca/PolvGram) sent a letter to Creed
{Allaniic/Warner) sceking assurance that Warner was planning to abide by the moratorinm. The
letter to Wamer references PolyGram’s written instroctions to Polylram operating companies
requiring an end to discounting of 3T1 by July 24, 1998, Kainfilan requested confirmation thai
Warner planned to “;nfmce the same window.” JX6.

121. Pat Creed forwarded Samitilan’s Apal 29, 1998 letier to Anthony Q' Brien, Executive

Yice President and Chief Financial Officer of Atlantic. Creed’s cover memo notes that Saintilan’s
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letter includes “a copy of the message sent by Decea to their affiliates around the world, They are
still looking for some sort of assurance from us that the same is being done for Warner Music
Intematicnal.” CX415 at 3STENOGO10551.

122. Saintilan also sent a copy of his Aprii 22, 1998 jeiter 1o Rand Hoffman (PolyGram
Holding). Hoffiman forwarded a copy of the letter to Margo Scott, an attemey for Wamer, Hoffiman
320:10-16. |

1. . Warner Music International Launches an Apgressive Discoant and
Promotion Campaiga for 3T2

123, Wamer had no responsibility for the sale, markeling or promotion of 3T3 cutside the
United States. For this reason, WMI personncl were not involved in planning for the release of 3T3,
and were not aware of discussions concerning the moratorium. No WMI representatives attended
any of the joint PolyGramy/Warner marketing meetings, and there is no evidence that WMI was
provided with any information regarding the marketing plans for 3T3. See CPF 19 24, 100.

124, In December 1997, WMI began planning a television advertising campaign for 3T2 to
ran in Europe from July through December 1993, WMI planned “to aggressively advertise, position
and discount-price the 1994 album™ throughout the second half of 1998, CX443 at 3TENOQO03641;
CX366 at 3TENG00I7335; O'Brien 414:1-9. ) B

12.5. WMTI forecast that dropping the wholesale price of the 3T2 from 313.40 per unit to
$8.50 per umit, cumb}ned with an aggressive advertising campaign, would increase the company's
sales of 3T2 by 170 percent. JX31 at 3TEN00009930. In order to subsidize a price cut, in-gtore
merchandising, and tzlevision and press advertising for 3T2, WMTI asked the Rudas Organization to

otanl WMI a temporary reduction in royalties owed. JX60 al 3TEN0O002561. WMI assured Rudas
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* that, given the anticipated increase in sales volume for 3T2, the Rudas Organization would garner
higher profits at the lower royalty rate. JX60 at 3TENO00G3561; JX31 at 3TEN00009930.

126. Warner did not require the consent of the Rudas Organization to lower the wholesale
price of 3T2. Warner did need such cousent in order to reduce the royalty owed to the Rudas
Organization on sales of 3T2. CX398;

127. In May 1998, 'Tibor Rudas consented to a2 reduced royalty rate for the 3T2 andic and
video products for the period from May to December 1998. CX426 at 3TEND0G03357-58; JX60 at
ITCND0003S61 (“to 17 Jan agree™); CX431 at 3TEN00009923; CX432; CX434 at STENOGO11049,
CX435 at 3TENOOO17859; CX436; C448 at ITENOOO11077-78.

128, On May 15, 1998, WMI issued a bulletin te its operating companies woridwide
announcing the launch of a discount campaign {or 3_T2, eliective from May 17, 1998 umil
December 31, 1998, CX435 at 3ITENGO017900.

2. PolyGram Learns of Warner’s Plans to Discount and Promote 3T2

129, A copy of WA s bulletin announcing the discount campaign for 312, scheduled to run
through December 1998, was obtained by PolyGram in June 1998, CX425 at UMGU00I66-67.

130. Polytram had hoped to obtain intemal Warner documents confirming Warner’s
intention 1o comply with the moratorium. instsad, PolyGram obtained information indicating that
Warnier would be selling 3T2 at a substantial discount. CX429 at UMGOQ03056 (it seems Warners
arc already in breach of the arrangement made by the two CECQ's!™); CX441,

131. PolyGram’s operating companies informed Saintilan and PolyGram’s central

management that they wanted to respond to Warner’s price discounts on 3T2 by discounting
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PolyGram™s 3T1. CX425 at UMG000167 (“Warner has reduced 3T2 . . . So if consumers are going
ta buy ‘other’ product, I would prefer it to be a decea ed.™); CX429 at UMG03056; CX440; CX442
al UMG0O(0194.

3 WHMI's Disconnting Creates Concerns About the Implementation of the
Three Tencrs Moratorium Agreement

132. Rand Hoffman served as PolyGram’s ligison with Warner for contract issues relating
1o the 3T3 project. In June 1998, Chris Roberts (PolyGram Classics) forwarded to Hoffiman a note
complaining that Warner was significantly discounting 312 in Europe. IX66.

133. Haffinan had attended the March 10, 1998 marketing meeting, and understand that
PolyGram and Warner representatives had agreed to implement 2 moratorium on competitive
activity for 3T1 and 3T2. Hoffman 280:10-14; I35 at UMGO01523.

134. On June 11, 1908, Hoffman sent a letter to Warner. 1{offinan 322:4-6. Hoffman
complained that in Denmark, and perhaps elsewhere in Europe, Warner was offering 3T2 at a “very
low price,” This action, Hoffman charged, contravened the understanding bebween PolyCram and
Warner. Hoffman asked that Warner take steps to eliminate this discounting {IX64):

This [low price] clearly vinlates tha general understanding PolyGram and Atlantic
reached sbout not promoting or selling the 1990 and 1994 albums in a manner that
would negatively affect sales of the 1998 album. T widerstand the difficulty of
corpmimicating a consistent policy on a worldwide hasis, but I must ask thal you
comtact whomever is necessary in the Wamer Internanonal organization so that this
practice and others like it stop immedialely.

135. Holfman was not then aware that the moratorium period was scheduled to commence
at the end of July. When informed of this fact, Hof¥man revoked his letter. JX66; Hoffman 322:22-

323:14; YX635 (“revoked by Rand Hoffman 6/12 (apparently there was an agreement that untii July

both coutd specially price prior records)™).
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136. PolyGram understood that its central manapement did not have complete control over
the prices charged by its operating companies, and understood that Warner had similar problems
controlling its operating companies. Saintilan Dep, (J3X94) 153:4-17. PolyGram therefore was
concerned that it would be difficult for both companies to implement the moratorium consistently
on a worldwide basis. Hoffinan 322:16-21; Saintilan Dep. (JX%84} 153:4-17,

137. PolyGram managers dischssed what to do about price discounting on 3T1 in light of
the confusion regarding the starting date for the moratorivm. Chris Roberis, President of Poly(Gram
Classics, advised that the moratorium agreement was likely to fall apart because of the mutual
distrust between PolyGram and Warner at the leve] of the operating companies, Saintilan Dep.
(IX84) 134:22-136:6; X606,

158. Saintilan concluded that PolyGram should not coax and cajole its local operating
companies to sbide by the moratorium; If Wamer discounted 3772 in a local market, the PolyGram
operating company would be permitted to “retaliate” with discounts on 3T1. Saintilan Dep. (YX94)
138:17-21 (*I couldn’t be constantly intervening in the 50 - the conversations going on in 50
countrics around the world on this issuc; and therefore, there was an option of stepping back and
[etting natural forces take hold.™). Saintilan distributed an e-maii message to PolyGram executives
seeking their concurrence in this course of sction:

[TThe moratorium will almost certainly fall apart between the two comipanies, and we
should not police it within PolyGram. Is everyone DK with this? T'm reluctant to
send an official note throughout the company, as it deliberately contradicts the earlier
rationale we gave, and is completely inconsistent with a fax T actually sent to Atlantic
saying that we vigorously police a window from “late July™ through to “when the
Christmas campaigns hit the shops.” Better to ket it fall apart naturally on 2 temitory
by territory basis with us failing to police any retaliation. That’s my preferred optien
anyway.

IX66.



139. During June 1998, senior management at PolyGram concluded that there was likely to
be discounting and promotion of the older Three Tenors products upon the release of 3T3,. .
notwithstanding the agreement of senior executives at PolyGram and Warner to observe a
moratoriin. Hajﬁtilan Dep. (1X94) 139:9-19, 154:13-18. Nevertheless, PolyGram did not modify
its plans for advertising and prometing 3T3. Saintilan Dep. {JX94) 139:20-23.

140. During June 1998, senior management at PolyGram expected that there might be no
motatorizm on the discounting and premotion of the older Three Tenors products upon the release
of 3T3. Saintilan Dep. (TX94) 139:9-19, 154:13-18. See CPF 71 136-138. Duriny this period, there
i3 gg-cvidencc that:

- PolyGram abandoned {or considered abandaning) the PolvGranyWarner joint
venture;

- PolyGram cancelled {or considered cancelling) the Pariz concert;

- PolyGram modified (ar considered madifying) its plans to manufactire, market,
distribute, or sell 3T3 ouiside of the United States;

- PolyGram directed Wamer to modify Warner’s plaps to manutacture, market,
distribuie, or sell 3T3 in the United States; or

- PolyGram ceased to coordinate with Warner marketing activity for 3T3.

141. In other words, PolyGram’s ondy response to the expectation that Warner would be
discountmg 3T2 upon the release of 3T3 was to notify its opemating companics that they were free to
retaliate by discounti;'jg 3T1. JX9-B at 3TENOOCOD1 3 (“informal puidance has been given 2t a local
lavel that in the event of failure by Warners to enforce any moratorium they should react as they feel
appropriate™); JXi-B (“we have informally allowed jthe moratorium] to collapse at a local level to

allow a response to Warner pricing.™).
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D, Warner and PolyGram Are Alarmed by the Proposed Repertoire for the Paris
Coneert

142. PolyGram and Warner hoped and expected that the 1998 Three Tenots recm:di-xi-gsn |
would consist of all new maierial. See CPF T 84-89.

143. In June 1998, the Rudaz Organization informed PolyGram and Warner of (he intended
repertoire for the upmmiﬁg Three Tenors concert.  CX486; CX487, CX488. PolyGram and
Wamer were alarmed to learn that the intended repertoire tor the 1 998 Three Tenors concert was
“not substantially new.” CX490; CX489; (¥’ Brien 424:23-425-13_ Instead, the intended repertoire
for the 1998 Three Tenors concert would overlap substantially with the repertoirs of the earlier
Three Tenors concerts: *“4 out of the 5 songs Pavarotﬁ 1s considerg singing were performed in
either 1990 or 1994, In addition, 7 of the 8 scheduled encores were perforlﬁed in ei;uher 1990 or
1994." CX48%; CX450,

144. The parties were concerned that i the overlap in repertoire between 3T3 and the earlier
Three Tenors albims was too extensive, then 3T3 could [ose sales to 3T1 and 3T2. (FBrien 426:4-
4 The mmpa.ﬁies had expected new and exeiting repertoire, and the failore to deliver such a
repertoire risked the success of the venture. See CPF Y1 71-77, 84-89.

145, On several occasions from mid-June through to the date of the concert, PolyGram and
Warner expressed to Tihor Rudas their dissatisfaclion with the intended repertoire. CX487; CX489;
CX4RO; C3{400.

i46. PolyGram and Warner understood that the Tenors® failure to deliver a substantially
new repertoire at the 1998 concert would jeopardize the commercial success of the 1998 album and

video. According to Warner executive Anthony O Brien:

37



[T]he proklem that we had was that The Three Tenors [are] perhaps three of
the laziest performers we have ever seen performing this type of music, and
what we were hoping for, when we were making the *98 concert, was to have .
new and exciting repertoire. . . And they’re not particularly given to sort of
learning new arias, and so Nessun dorma! would come back again, or maybe
Carreras would sing one of the Pavarotti songs or vice versa. And so

although the album was different . . . it wasn’, perhaps, quite as new and
exciting as we had hoped it to ba.

O'Brien L1 (JX101) 74:2-16.

E. Atlantic Learns that WMI's Discounting Campaigs Will Take Place
During the Planned Moratorium Period

147. At abont the sarnc time that they leamed that the repertotre would not be substantially
new, Anthony (' Brien and other executives at Atlantic/Warner became aware that Warner's
" c.mationa! operation, W, was using a discount campaign to seli 3T2, and bence that the Three
‘Tenors moratorium agreement was i jeopardy of falling apart. JXG8.

148. On June 24, 1998, Atlantic forwarded a memo o Ramon Lopez, the President of WhL.
Atlantic warned WMI that its price cut on 3T2 could lead PolyGram to discount ifs catalogue Three
Tenors album: |

WMI’s campaign could have a serious negative impact on PolyGram’s
matketing of the new Three Tenors album . _ . . PolyGram is planning on a
nmoratorium on marketing theit 1990 albom . . .. [W]hen PolyGram leams of
WMI's plans, PolyGram will be forced to market aggressively their 1950
album as well. When all is said and done, the real loser could be the Wamer
Music Group and its $% million invesiment in the new album.

X443 at ITENOO003641.
149. Rameon Lopez, President of WML, responded to Atlantic on July 1, [998, insisting that
PolyCram had mitiated the price reduction:
Fam somewhat baffled by vour asscrtion that PolyGram is planning a
moratorium on the marketing of their 19%0 album. You should be aware that

PolyGram has been markeling and pricing very aggressively their 1990 album

38



for approximately a month and a half already - well ahead of us — and in
some markets they are actually giving the dealers incentives not to buy in our
album . ...
Far from the Warner Music Group shoating itself in the foot by us marketing
our alburn, we wili be doityg precisely that if we allow Poly(Gram to have g
free run in marketing theirs with us doing nothing with ours.

JX8.

¥1l. PolyGram and Warner Reaffirm the Moratoriom Agreement

A, Warner and PolyGram Provide Oral Assurances to One Another

150. Onp June 25, 1998, Anthonry O’Brien (Atlantic/Warner) and P'aul Saintilan
{Decca/PolyGram) discussed by telephone the Three Tenors moratorium. JX9-4A at ITEN0QO3(2
{tef -:ing to telephone conversation hetween O’Brien and Szintilan on June 25, 1998); JX74
{referring 1o telephone conversation between O°Brien and Saintilan two weeks in advance of July
10).

151. During the June 25, 1998 relephone conversation, Saintilan reaffirmed PolyGram’s
wiilingness to forge discounting and advertizing of 3T1, provided that Warner reciprocated with
regard to 3T2. 'Drien assured Saintilan that his company, Atlantic, would comply with the
moratorium agreement in the United States. O'Brien 433:3-20. i

152. O’Brien also told Saintilan that he would communicate with representatives of WMI to
ensure that WMI would also abide by the moratorium. (' Brien 433:21-25,

153. During the June 25, 1998 telephone conversation, O'Bricn understood that Saintilan

had the authority to agree, and did agree, to the moratorium on behalf of all of PolyGram. (’Brien

434:1-110.
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B. PolyGram Sceks Farther Assorances of Compliance from Warner

134. On July 2, 1998, Paul Saintilan (PolyGram) forwarded a letter to Anthorny (' Brien
confirmning the terms of the maratorium on competition, and requesting additional assurances that
Warner intended to compiy on a worldwids basis. The letter specifies that audio versions of 3T1
and 3'T2 will not be discounted or advertised for the period from August 1 to Gcetober 13, 1998,
JXS-E.

155. Later the same day, July 2, 1998, Paul Saintilan forwarded a revised letter to Anthony
{¥'Brien confirming the terms of the moratorium on competition, and requesting additional
agsurances that Warner intended to comply on a worldwide basis. The revised leiter differs only
shipghti . from the original letter. The revised letter makes it clear that the proposed moratorinm
agreement should apply to both Thres Tenors albuins and Three Tenors videos:

re:.  THREE TENORS 1990 & 1994 MORATORIUM

I would like to confitmn in writing [PolyGram’s] position on the above, which was
stated in our felephone conversation of Junc 25, We believe that without any firm
agreement between our two companies, there will he nnrestricted price competition
cn the 1920 and 1994 albums and videos, which will damape sales of the new
release, Thus to protect our massive investment, we believe in the principle of &

worldwide moratorium on discounting and promoting the previcus albums and
videos to create a window for the new release.

The widest window that we believe is enforceable at the moment is from August 1
through to Thursday October 15. Duning this lime we would not price discount the
1990 album/video below normal full price, nor would we incorpornate the 1950
formats in any advertising or point of sale materials for the new release . .. . This is
all clearly dependent upon Warners fully reciprocating, and providing the
undertakings in such a way that we have complerc confidence that they will be
enforced.

IX6-A at 3TENQGOO0OT 2.
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156. (FBrien (Atlantic/Warner) understood the July 2, 1998 Jetter from Saintilan
{DeccaPolyGram) to be for the purpose of detailing the terms of the moratoriurm that had already
been agreed to for the United States, (FYBren 434:11-20.

157, The rwo letters dated July 2, 1998 from Saintilan (Decca/PolyGram) to O° Brien
(Atlantic/Warmer) were sent to Rand Hoffman (PolyGram Holding) in New York, who forwarded
them on to O'Brien (Atlantic/Warner), JX%-A {(“via Rand Hoffman™) and JX9-E (*via Rand
Hoffman™).

C. Poly(zram Sends Follow-Up 1.etter Requesting Assurances of Complianece with
the Moratorium

158, The Thres Tenors performed in coneert in Paris on July 10, 1998, (O’Brien 435:15-17.

159. O’Brien was in Paris on July 14 to attend the Three Tenors cancert. {};Brin:n 435:15-
19,

160, On July 10, 1998, Saintilan (Decca/PolyGram} forwarded a follow-up letter to (O’ Brien
(Atlantic/Warner) providing additional details regarding the implementation of the moratorium
agreement, and again seeking formal confirmation of Warner’s intention to comply on a worldwide
basis:

re: THREE TENORS MORATORIUM ON 199 & 1994 ALBUMS
Az discussed, we fully supporl a moratorium on the above albums which we
strongly believe will be to our murtual benefit. The dates we are prepared to
commit to are from August 1 to November 15 {subject to the qualifications In

italics below}.

The moratorium would constitute the following:
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1. Advertising and promotion
The original 199 album would net be advertised or promoted during this .

period. We have already omitled the 199¢ album from ali advertising and
point of sale materials centrally originated for the new albumn.

2, Pricing

The ariginal 1990 album would be sold at the top classical price point that it
has historically traded at in each market . . . .

As discussed before, PoiyGram operating companies have already been
advised of the above moratorium, however we have informally allowed if to
cellapse at a local level to allow a response to Wamners pricing. When we
have a clear underiaking from Warners that (he above agreement will be
adhered to, we will re-enforce things from our side . . . .
So in summary, once a price agreement has been made, and we have clear
gvidence that Warners will enforce the moratorivm, then we will re-enforce
the moratorium on our side.

IX1-A-B.
1. WMI Provides Assuranees of Compliance with the Moratorium

161, The PolyGram leiters were distributed to sehior cxecuiives within Warner, inchuding
Ramon Lopez, President of WM. This led to a serics of internal discussions. O°Bricn 434:25-
435:8, 437:3-21; CX202; CX457. Lopez acceded to the request of the Atlantic executives to
comply with the moratorinm between August 1, 1998 and October 15, 1998, (¥’ Brien 437:22-4338:2,
439:5-17; IX3; IX2.

162, Lopcz advised ' Brien that he did not wish to enter inlo a detailed written contract
with PolyGram regarding the Three Tenors moratorium “as this may constituie anti-competitive
behaviour.” TX3.

163, On July 13, 1998, WMI distributed a memorandwm to Warnier operating companies

instructing that ibe company’s discount campaign for 312 must end on July 31:
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The previously announced period of the Three Tenors mid price campaign has
changed. This campaigh must now finish July 31st. No further discounting or new
marketing activities which are nol already in place may occur between Augnst 1% and
October 152,
CX458 at ITEN0OOT 7892,
See also JX73 (draft version of WMI’'s July li;’f directive, specifically attributing termination of mid-
price campaign to agreement with PelyGram); O°Bnen 438:3-6,
2. Atlantic Relays WMI's Assent to PolyGram

164, Om Ity 13, 1538, Anthony O’ Brien (Atlantic/Warner} telephoned Paul Saintilan
{Decca/TolyGram) to confirm that WMI was on board and that the moratorium on discounting and
promoting the elder Three Tenors recordintgs would be honored throughout Warner, both in the
United States and internationally. JX3; 7X2; O'Bricn 440:10-441:13. O'Brien furt.her informed
Saintilan that WMI had issued a directive insiructing all Wamer operating companies to observe the
Three Teners moratorium, JX3; IX2.

165. Saintilan independently confirmed (through a friend at Warner) that the directive had
been issued throughout Warner. Saintilan was satisfied that the terms of the directive “cmﬁp].ied
pertectly” with his agreement with Warner. JX4 at UMGO000207.

3.. PolyGram Re-Enforces the Moratorium Internally

166. Later that day, July {3, 1998, Saintilan forwarded an e-mail message to various
PolyGram executives und managers describing his conversation with O’Brien, and informing them
that the moratorium agreement was now securely i place at Warner:

'J'ony {’Bricn advised today that Ramon Lopez had issued the directive
through Warner that they will observe the moratorium from Augest 1 through

to October 15, The exceptions will be in markets where four weeks notice of
a price change is required. Lopez . . . believes that they should police us, and
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we should police them. ‘The prices should be “normal™ and not subject to any
special discounts or promaotion.

IX3.

The recipients of Samiilan’s July 13 e-mail message include Chris Raberts (President, Poly(Gram
(Classics), Kevin Gore {Senior Vice President, FolyGram Classics in the United States), Rand
Floffman (Senior Vice President, PolyGram Helding), and Roger Lewis (President, Decca).

167. Om or about July 14, 1998, Paul Saintilan (Decca/PolyGram) distributed a
memorandum to PolyGram operating companies worldwide “re-enforeing” the company’s intention
to comply with Lhe agreement not to compete with Warner:

Ramon Lopez, the Chairman and CEO of Wamer Music Intemational issued a

dire ive on July 13, that there should be no price discounting, advertizing or
promotion on the 1994 Warners Three Tenors album-from Angust 1 until October
15, The only exceplions to this will be where legal obligations to retailers exist (such
as four weeks notice of a price increase).

We now seek to re-enforce the moratorium on PolyGram’s side, from August 1 to
Cctober 13, on a worldwide, not simply European basis. The moratorium prohibits
price discounting, advertising and promotion of the 1990 album and video during this

period . . ..

Should you find any evidence of Warners failing to comply with this agreement after
August 1, please conlact me providing as much detail as possible.

JX4 at UMGO00208; Saintilan Dep. (TX94) 171:3-3. . -

. The Ineffectual Intervention of Pohv(fram and Warner Atforneys

168. In late Jill}f 1993, after the Paris concert but prior to the release of 3T3, the legal
departments of PolyGram and Warner becamne mvolved with ﬂl;.t moratorium issue, CPF T7169-

17%, 176-130.
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169. On July 17, 1998, Paul Saintian forwarded his documents relating te the Three Tenors
moratoriam to PolyGram’s General Counsel, Richard Constant. Saintilan then proceeded to
“delete” such documents from his files:
Subject: 3 Tenors 1 — Promotion & Pricing — Forwarded
Dear Richard,
Please find attached afl the communication I have on file (which is
now being deleted). This is the complete audit, and ['ve cotng clean
about everything. Having now re-read it all, you will be concemned
that the first e-mail attachment to the opcos specifically mentions an
agrecment, and the document 3t1 which does the same was included
in a conference pack to classical delegates. The remaining docnments
are messages to Atlantic.
The pee ~ig who have generally been preseni at (he Adanlic meetings
and included in the discussions are Chris Roberts, Roger Lewis, Rand
Hoffman, Alex Darbyshire and mysclf.

CX459 2t UM SK D001.

170. In this e-mail messape to PolyGram's General Counsel, Safntilan discusses
“delet[ing])” communications, “com{ing] clean™ about the moratotium and concern ahout
“mention|mg] an agreement.” These references suggest that Saintilan was aware of the antitrust
risks associaled with the moratorium.

171. On July 30, 1998, Paul Saintilen forwarded a memorandum to PolyGram operating
companies denying the existence of the moratorivim agreement between PolsyGram and Warner:

Contrary to any previous suggestion, there has been ne agreemeni with Atlantic
Records in relation to the pricing and marketing of the previous Three Tenors

albums.

IX7To6 at UMGOO0Z1 3.
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172. At trial, PolyGram execative Rand Hoffman acknowledged that Saintilan’s statemert
that “thers has been no agreement”™ was not correct. Hoffman 367:19-368:6. In light of the July 17
e-mail to PolyGram’s Geperal Counsel, it is reasonable to conclude that the July 30 memerandum
was an atlempt lo cover up the moratorium agrezment.
173. Whilc disavowing the existence of a moratorivm agreement, the July 30 memo aiso is
careful to discourage any price discounting of 3T1:
With immediate effect Diecea has concluded that it is appropriate to adopt a
tlexible position that allows operating companies the chance to make their
own commercial decisions on the optimum pricing of the 1990 album, We
should ermnphasize, however, that in deciding how to market and price the
1990 album, operating companies should take tull account of PolyGram’s
massive investment m the 1998 album and the need fo maximize reiuwns on
this inves: eat

JX76 at UMGO0021 3.

174, Saintilan’s July 30, 1998 memorandum was likely understeod by managers at the
PolyGram operating companies as a pretense.  First, these very same operating companies had, over
the previous months, received at least three memoranda advising that there was an agresmeant
between PolyGram and Atlantic resiricting the discounting of previons Three Tenors albums. JXH43
at UMGO00479; JX43 at UMGON0480; JX4 at UMGO00208. Second, altheugh the memorandum
purports to give discretion over 3T1 pricing to the operating companies, the operating companies
understood that thev still could not discount 3T without the express consent of Decca and Bert

Cloeckaert of MolyGram, Cloeckaert Dep. (X588} 175:13-176:18; Stainer Dep, {TX89) 80:11-81:14;

Hidalgo Dep. (JX88) 110:1-5,
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175. Third, as Saintilan acknowledged at deposition, this notification came too late to
permit the opeos to couple the release of 3T3 with a marketing campaign for 3T1. Saintilan Dep.
{TX94) 183:3-184:7:
Due io the very late nature of this communieation, any real planning and
campalgning would have been difficult to implement bocausc it was so late in
the day . . . . The first step would be fo seek the internal permission from the
repertoire owner [Deceal. The second key step is to seek the support of key
retailers and to ensure retail support. Retailers require notice; retailers need
1o, you know, have forward planning. They praduce materials, promational
materials, planning things, vou know, some distance i advance of things
taking place. Therefore a key impediment or a limitation is to ensure retailers
are on board.

See also Gore Dep. (JX87) 46:4-106 {lead time of 34, 60, 20 days depending on the account™ needed

in order to institute a campogn™); Stainer Dep. {JX89) 15:1-5.

176. In 1998, Stephen Kon was outside counsel for PolyGram. Kon testified at deposition
that he told Stuart Robinowitz, an in-house attorney at Warner, thar PolyGram would be sending
Warner a letter outlining its position on the moratorium. Kon Dep. (RX71%) 9:1-11:17. However,
no such letter was ever sent, O'Orien 473:15-474:1, CX596.

177, Anomeys for Warner and PolyGram reviewed a draft letter from O Brien to Saintilan
purporiing te reject the moraiorium agreement for non-U.8. markets. RX706 al UMG SK 0021;
RX707 ai UMG SK 0027, RX708 at UMG 5K 0030,

178. On August 10, 1998, Anthony O'Brien was told to sign and forward to Paul Saintilan a
letter that the attorneys had drafied. O°Brien followed this advice. O'Brien 452:2-24, 470:9-12.

17%. The August 10, 1998 letter executed by ' Brien purports to reject the moratoriom

agreement, and asserts an inteniton to make unilateral decisions on pricing and premetion for 3T2.
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IX81. As O’Brien peinted out at trial, however, the letter specifically references Warner Music
Intcrnational and thus “only pertains to the situation outside the U.S.” O°Brien 471:3-4..

180. On or abeut August 10, 1998, Anthony (F'Brien had a final telephone conversation
with Paul Saintilan regarding the moratorium agreement. O’Brien informed Saintilan that he
(O'Rrien) had been requested by counsel at Warner to send the August 10 letter. °Brien further
informed Saintilan that the August 10 letter notwithstanding, Atlantic and Warner Music
International still ntended fully to comply with the moratoriom aprsement. O Brien 471174712,

181. During his testumony at trial, " RBrien described his August 10 telephone conversation
with Saintilan, during which O"Brien restated Warner’s iotention to comply with the moratorium. .
O’'Biien described the same ¢ v ursation at his deposition and at his investigational hearing, prior to
Warner's apreement to setile this maiter. O°Brien 470017 - 471:2; O°Brien Dep. (X100} 65:15-
G6:16; O'Brien LH. (JX101) [76:24-180:7.

182. Paul 5aintilan never communicated to Anthony O’ Brien that PolyGram did not intend
to implement the moratorium sgreement. O'Brien 473:11-14.

183. Anthony O’Brien was Warner's lead negotiator with regard to the 3T2 project and the
moralorium agreement. Stip. T 30; JX2 (O'Brien “advised PolyGram™ that he would be the “go-
betwizen for any problems’). Therefore, he would have becn mntact-ad by Poly(iram if PolyGram
wished to communicate an intention not to comply with the moratorivm.

184. No representative of Pnly(rram ever communicated to Anthony (3'Brien that PolyGram
did not intend to implement the moratorium agreement. O’Brien 473:15-19; O'Brien LH. {(IX101)
181:5-14 {O’Brien testified that he “received no communication from PolyGram indicating that they

— that they would be breaching that agreermnent™}.
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185. No representative of Poly(Gram ever communicated to Anthony O'Brien that PolyGram
mtended to withdraw from the morstorinm agregment, O'Brien 473:23-474:1, 494;18-23.

1%6. During the period August 1 through October 15, 1998, Anthony O Brien understood
that PolyGram intended to, and was in (acl, complying with the moratorium agreement. (°Brien
472:11-13, 494:24—495:2.

E. The 1998 Three Tenors Recordings Receive Generally Unfavorable Reviews

187. The 1998 Three Tenors album and video were released an August 18, 1998, O"Brien
471:17-21.

188, Several music reviewers recognized the overlap in repertoire between the 1998 Three
Tenors album and the earlier Thy. "~ .nors recordings. The Gazette (Montreal} {July 11, 1998)
CX575 (“This was a rehash of material from earlier Three Tenors concerts.”™); The Seattle Times
{Sept. 13, 1558) CX580-B (*a reprise of too many past hits (from ‘0 Scle Mio® to “Nessun Dorma’),
all sung at lower musical wattage than before™); The Boston Herald {Oct. 4, 1998) CX579-B-C (“the
aria-song st is unchallenging and dull . . . Pavarotii gets through ‘Wessun Dorma’ one more
time.™).

189, Published reviews of 3T3 were generally unfavorable.

1. The Kan Franeisco Chronicle {(Oct. 4, 1998) CX576:

. Love them dearly, of course, ut thix is hardly a fribute to the
considerable charms of the world’s great tenor threesome, and there is
an air of routing about their latest overhyped outing. All of them
sound beiter elsewhere, the sclections are both predictable and — for
these three - unexciling, and the medleys by Lale Sclufrin are duil.

2 The Boston Cilobe at N1 {Oct. 4, 1998) CX577-C:

The problem isn’t the vocal condition of the siogers — the public could
not care less — but that they don’t take the arias seripusly enoagh, and
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they take the pop music too seriously. Operatic music is ripped from
context and delivered through the mikes like & rock anthem. The
popular music is often unconvineing in delivery, unidiomatie in .
rhythm, phrasing, and stylc — this isn't crossover at all, because they
sing pop songs like rock anthems toe. Notihing is relaxed, nothing
swings, nothing suggests intimacy or genuine feeling, and everything
comes out sounding the sanze.

3. The Vancouver Sun at D12 {Sept. 26, 1998} CX578-D:

Less singing than bawling . . . . Carreras wobbles, Pavarotti sobs and
straing, only Domingo seems up to it. The Paris audience sounds
borad.

4. The Star-Ledacr (Newark, NJ) (Sept. 26, 1998) CX574-C:

This is billed as “the concert of the century, recorded live.” It's more
like, “the cash cow of the century, Part 8. Leave it on the shelves.

5. The Jerusalem Post at 9 (Sept. 2, 1998} CX581-B:

.If}’ml don’t have the first Three Tenors disc, get it quick. The second
1s fun teo. But the last 1s a dise to avoid.

F, Warner Launches an Aggressive Marketing Campaign for 3T3
in the United States

190. Warner treated 3T3 as a high-priorty record, and the marketing campaign for 313 in
ihe United States was well-funded. Moore 71:5-135.
191, Wamer's marketing campaign for 3T3 during 1998 included the following:

- PBS broadcast of the Three Tenors concert in Paris

- release of a single (“You'll Never Walk Along™)

- release of a music video

- advertiscment in the Atdantic monthly sales catalogue

- four color sales brochures

- three minute sales presantation piece for the Warner convention

- six foot tall stand up floor merchandisers in the shape of the Eiffel Tower
- newspaper and magazine ads

- store clrculars

- prominent pesitioning in retail stores (e g, endcaps, fonl counter displays, listening
stations)
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- radio spots

- lelevison ads

- posters

- mailers

- New York City transit bus tail ads

- Access Hollywood feature to coincide with album release

- E! Entertainment TV piece

- special web-site (featuring videa interviews with the Tenors, conductor James Levine and

Tiber Rudas, a tour of Pavarotti’s dressing room and a fan bulletin board and chat room).
X482, CXARS,

192, Warner’s campaign for 3T3 in the Uniied Siates included a cooperative advertising
program with retailers that funded extensive television and print edvertisements. CX483 at
ITENODOD1423-1424: CXA4E2: Moore 74:1-76;7, 82:19-83:4,

193, Warner coordinated in-star: - iaplays for 3T3 and advertizements in circulars with
major record chains. CX483 at 3TEND0001418-1419; CX482. This aspect of the marketing
campaign involved “significant merchandising support,” including nameboards, four-celor
lightboxes, six-foot-tall stand-up floor merchandiser in the shape of the Eiffel Tower, window
displays, end caps and posters. Warmer alzo arranged that 3T3 would be promoted az “album of the
week™ by some rotailers. CX482 at ITENOOODH48; Moore 72:11-73:25, 79:13-82:18, §3;5-83:22,

194, Warner launched a publicity campaign that involved coordination with radio staticns,
release of an electronic press kit, 2 website, and solicitation of articles and reviews. CX483 at
ITEN0OO1425-1426; Moore 76:24-79:12. Warner arranged to have the single “You'll Never Walk
Alone™ delivered to radio stations nationwide. Moore 77:21-79:17, 234:23-235:12; CX483 at

ATENUDTO1426.
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195. Warner sought to increase sales of 3T3 by offering discounts to customers. The initial
discount in the United States for 3T3 was seven percent to wholesale customers, and five percent to
retall customers. CX483 at ITENODODL4] 8.

Cx. PolyGram and Warner Camply with the Moratorizm Agfeement
in the United States

196, Atlantic (Warner) and PolyGram both complied with the moratorium agreement in the
- 1inited States, O'Brien 474.2-4, 476:3-0.

197. Between August 1, 1998 and October 15, 1998, Atlantic (Wamer) did not aggressively
discount 3T2 in the United States; 3T2 was sold by Atantic at full price only. O’Brien 474:5-12.

198. Between Augosi 1, 1998 and October 15, 1998, Adantic {Warner) funded no
advertising for 3T2 in ihe Uniled 8tatcs. O'Bricn 474:13-16.

199, Between August 1, 1998 and October 15, 1998, Anthony O'Brien observed no
discounting or advertising for 3T1 by PolyGram in the United States. No employee of Warner
within the United States reported to (' Brien that PolyGram was not complying with the |
moratorium. It was O’Brien’s understanding that PolyGram was in fact compiying with the
moratorivim in the United States. O Brien 476:3-14.

200. There is no evidence that during the moratorivm period. PolyGram sold 3T1 at a
discount price in the United States. See RXT13 at UMGO04899-4900. This i1s consisteni with
Kevin Gore's pledge-that he would “seck to comply” with the moratorivum in the Unifed States. See
CPEY 110,

201, According 1@ PolyGram’s economic expert. Dr. Janusz Ordover, PolyGram’s average
wholesale price for 3T1 during the moratorium period (August/September/October 1998) was

higher than two relevant benchmark periods; that is, (i) higher than the average wholesale price for
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3T1 during the preceding three-month period (May/June/July 1998), and (i) higher than the averase
wholesale price for 3T1 for the pericd Augnst/Septeraber/October 1937, RX716 (Ordover Expert
Report) ¥ 55,

202. Between August 1, 1998 and Qctober 15, 1998, PolyGram's total expenditures for co-
operative advertising for 3T1 was $437.50. RX728. Dr. Ordover’s expert report erronecusly
indicates that PolyGram’s co-operative advertising spent for 3T1 during the moratorium peniod was
$10,437.50. Dr. Ordover has mistakenly attributed advertising expenditure dur'm-g {October 2000 10
October 1998, Compare X716 (Crdover Expert Report) 1 66 073 with RX728.

203. Respondenis® expert, Dr. Ordover, calculated that if the moratorium had not been
agreed to in the first place, PolyGram’s sales «» Tl in the United States (CD version only) during
the months of August, September, and October 1998 would have been approximately $258,000.
Stated differently, sales of 3T1 during the meratorivm period would be “160 percent of the salcs
over the immediately prior three month period, i e, May to July.” RX716 {Ordover Expert Report)
35,

204. During the months of August, September, and October 1998, PolyGram's actual net
revenues from the sale of 3T1 in the United Statgs {CD version only) were approximately $74,000.
RX713 at UMGO04899. Instead of increasing by 160 percent relative to the pre-moratorizm
benchrmark (as predicied by Dr. Ordover), sales ol 3T1 actually declined by approximately 35
percent redative to this benchmark.,

205, Kevin Gore, Scnior Vice President of PolyGram Classics durng 1998 and currently

President of Universal Classics, testifizd in his deposition that if he had found out that Warner was
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discounting 3T2 during the meoratorium period, PolyGram’s pricing and discounting decisions for
AT1 could have been affected. Gore Dep. (JX87) 111:15-22, 113:4-11..

H. PolyGram and Warner Comply with the Moratorium Agreement Outside of the
United Statcs

206. Warper comphied with the moratorinm agreement outside of the United States.
{)’'RBrien 474:17-20, CX453. This suppoerts the conclusion that the moratorium was in effect
worldwide, and not abandoned, as PolyGram claims.

2037, Between Aupast 1, 1998 and October 15, 1998, Warner did not discount or advertise
STi outside of the United States. O°Brien 474:5-20.

208. During the moratorium period, Warner’s International eperation { WM monitored
PolyGram’s prices for 3'.['1 outside of the United States, CX450 at STEN{}ED{]‘}!}M; Had Warner
observed Poly{ram discounting 3T1 outside ﬂf the United States, WMI would have brought such
noncompliance to the attention of Anthony (°Brien. The reason is that if PolyGram were cheating
on the agrcement,.ﬂlcn WMI wanted to respond by discounting and advertising 3TZ. O'DBrien
476:21-477:6; X450 at ITENGG009904.

209, Anthony D’Bﬁen received no complainis from WMI during the moraterfum period
concerning PolyGram’™s marketling activilies in suppurl of 3T2. O'Brien 476:3-477;14.

210. From August 1, 1998 through Qctober 15, 1998, Warner perceived that PolyGram was
substantially compl},;i-ng with the moratorium apreement outside of the United States. CXN204;

Y Brien 477:7-14.
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211. Respondents claim that some units of 3T1 were sold by PelyGraimn at a discounted

price outside of the United States. This is not evidence of non-compliance with the moratorium

agreement.

1.

Only a small volume of discounting of 3T1 occwrred in Europe during the
mgratorinm period. For example, a total of four units of 3T1 were sold at a discount
price in the Czech Republic during the moratorium period. RX709 at TMGO0Q3021,
In pegotiating the moratoriam agreement, Wamer and PolyGram recognized that
oniside of the United States, some discounting during the moratoriurn period would
be unavoidable. JX74 at UMGO00203 (“may be some spillage and lats
compliance™). For example, cach company would need to honor commitments made
to retailers. PolyGram and Warner agreed to be “completely transparent about these
problems, tabling where issues exist and advising why compliance is difficult and
when it would take effect.” JX1-B. See also TX2; IX3; CX452; CX454; CX455;
CX456.

One, and only one, PolyGram operating company (Spair) sought and received
permission from Deeca and PolyGrar * ~rt Cloeckaert) to offer 3T1 ata signiffeant
dizcount dunng the moratorium period. RX725; Greene Dep. (JX95) 146:6-148:9,
149:1-24. This authorization was limited to allowing customers that purchased 3T73
to place a sinple order for 3T at a discounted price. $tip. 9 146, 147. This single
order represented the “highest quantity™ of discounted product seld during the
marateriwmn peniod. Cloeckaerd Dep. (TX98) [35:17-156:5.

Before Renewing Discounting on 3T2, Warner Confirms that the Moratoriem
Has Expired

212, On October 2, 1998, Ramon Lopez (President, WMI) reminded Val Azzoli (Co-

Chatrman, Atlantic) that the term {or the Threg Tenors moratorium agreed upon by Polv(iram and

Warner was approaching its end. Lopez asked that Azzoli contact PolyGram and discuss an orderly

transition away fromithe moratorium, CX204,

213, On October 15, 1998, the agreed-upon term for the Three Tenors meoratorium came to

anemd. Eg, JX5.
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214, Om October 16, 1998, Val Azzoli (Atlantic) provided Ramon Lopez (WMI) with
confirmation that the moratorium on discounting the older Three Tenors products had come to an
end, and that Warner and PolyGram were ¢ach now free to compets independently. {X462.

215. On October 26, 1998, WM notified the Warner operating companies that the
moratorium on discounting older Three Tenors products was no longer in effect. CX463.

216. With the expiration of the moratorium, Warner anticipated that PalyGram would “now
discount heavily™ 3T1. CX462.
¥II. Each of the Respondents Played a Significant Role in the Moratorium

217. Respondent Decea, through its employees Paul Saintilap and Reger Lewis negotiated.,
agreed to, and helped implement the Three Tenors mors? oo, See CPF Y 101, 104, 119-122,
150-160, 164,

218. Respondent UMG {fonnérly PolyGram Records), through its employees Chas Roberts
(President, PolyGram Classics division) and Kevin Gore conceived of, approved, acquiesced in, and
helped implement the Three Tenors moratorium. Roberis also managed and supervised the
activities of Paunl Saintifan with regard to the moratorium. See CPF 1§ 21-95, 110, 117, 132, 186,
169. PolyGram Records was responsible for the marketing, promotion, wholesale price and
advertismg strategy for 3T in the United States. In that capacity, it implemented the moratorium
agreement in the United States, and instructed PGD to comply with the moratorium. See CPF 1 18,
110,

219, Respondent PolyGram Holding, through its Senior Vice President Rand Hoffmen,
participated in the negotiation and implementation of the moralorium agreament. Hoffinan attended

the March 1998 meeting at which PolyGram and Warner first agreed to the moratoriun, See CPF
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100. Iloffinan later complained to Warner that Wamer was not complying with the maratonium
apreement. Hoffiman urged Warner to indueg its operating companies to comply with the
moratorium agreement. See CPF 1§ 132-1335. Hoffman WH;S respongsibie for overseeing contractual
issues relating to the PolyGram/Warner collaboration, and in that capacity received, reviewed and
forwarded to Warner, inter-company correspondence relating to the mogatorium agreement. See
CPF 1 122, 157, 166. Thus, PolyGram Holding approved of ot acquiesced in the actions of its
subsidiaries PolyGram Records and PGD with regard to the moratorinm.

220. Respondent UMVD (formerly PolyGram Group Distribution, or “PGD"™) parlicipated
in the implementation of the moratorium in the United States by selling 3T2 at the conspiracy price
during the moratoriumn period. Gore Dep. (IXE7) 28:16-28+ “The distribntion company is
involved in setting up promotional plans with accounts, so they would have to, vou know, in
executing their promotional plan with the account, they would bave to be involved in that
discussion.”); Caparro Dep. (X600} 44:19-45:5, PGD exscuted the sirategy developed by Decea
and PolyGram Classic for the sale, promotion and marketing of 3T1 in the United States. See CPF
79 19-20, 110.

221. The distinctions among PolyGram corporatc entihies werc not observed by MolyGran.
*Polyliram was a labyrinth of companies set for specific legal and tax purposes.” Kronfeld Dep.
{JX86) 15:2-16. Throughout their dealings with Warner concerning the 3T3 collaboration, and
including the negotiations conceming the moratorivm, the PolyGram mmpalﬁes. acled a5 a single
entity and enterprise. Both PolyGram and Warner understood that with regard to the moratorium,
PolyGram representalives Pan! Saintilan, E_{and Hotfman, and Roger Lawis represented all of

PolyGram. See CPF Y 70, 104, 105, 134, 153,
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222, Hoffinan, an cmployee of PolyGram Holding, negotiated the 3T3 collaboration with
Warner on beball of all of PolyGram, and sought to enforce the moratorium ou behalf of all of
PolyGram. See CPF Y 74, 134.

223, Representatives from several different PolyGram companiss (including Saintilan of
Decca, Hoffman of PolyGram Holdings, and Roberts of PolyGram Becords) attended the 3T3
meetings where the moratorium was discossed. See CPF Y 94, 100,

224, Decca’s Saintilan sought approval for the moratorinm from empleyess of PolyGram
Records, including Chriz Roberts,  See CPF 9 137-138, 166, 169; IX3; IX4. Saintilan sent
relevant correspondence regarding to the moratorium to PolyGram Holding®s Rand Hoiffman, and
souzht [foffiman’s approval regarding the moratorium. See CF w122,

225, PGD implemented the moratorium in the United States at the direction of Decca and
PalyGram Records. See CPF T 110

226. Warner representative Anthony O Brien reasonably underswood that Paul Saintilan had
the authority 1o agres to the morstorium on behalf of all of PolyGram. Saintilan believed that he
was agreeing to the moratorium on behalf of all of PolyGram. CPE Y 105, 153; JX1-A-B.

227 As one of the entities respomsible for the pricing of 3T1 in 1998, PolyGram Records
had actual authority to determine the price o 3T1 charged by PGD in the United States. See CPF 4
18. -

228. As one of the entities responsible for the pricing of 311 in 1998, Decea had actual
authority te determine the price of 3T1 charged by PGT) in the United States. Gore Dep. (JX87)

98:14-95: 1.
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¥T1II. (vher New Three Tenors Albums Are Released
Withount Restraints on Competitive Activity

A. Sopy Released a Three Tenors Recording Without a2 Moratorinm on
Compctition

o0 2729, In 1999, Luciano Pavarotti was obligated by contract to record exclusively for
PolvGram. CX224 at UMG(004248. In 1999, PolyGram agreed to waive its exclusive rights to the
recording services of Pavarotti so as to permit Pavarotti to record & Three Tenors album for Sony.
X515, CX516.

230. In October, 2000, Sony released an album derived from a performance of the Three
Tenors it Vienna, The album is entitled The Three Tenors Christias, and consists of Chrisimas
songs from around the sorld, O'Brien 482:9-14; Gore Dep. (JX87) 66:23-67:9.

231. Sony did not request that Warner restrict competitive marketing activity in support of
3T2 and 3T3 at the time of the release of the 2000 Three Tenors album. Nor did Warner agree-m
foreo competitive marketing activity in support of 3T2 and 3T3 at the time of the releasze of the
2000 Three Tenors album. OBrien 482:15-24,

232 Bony did not request that PolyGram restrict its competitive marketing activity in
support of 3T1 and 3T3 at the time of the release of the 2000 Three Tenors album. Nor did
PolyGram agree to forgo competitive marketing activity in support of 3T1 and 3T3 at the time of the
rzlease of the 2000 Three Tenors album. Hoffman 329:14-19,

B. In 1994, Warner Released 3T2 Without Any Agreement with PolyGram
Restricting the Discounting and Advertising of 3T1

233, In 1854, Warmner controlled the rights 10 3T2, while PolyGram controlled the rights to
3T1. Stip. 1783, 90, 106. 312 was distributed and marketed by Warner without any agreemenl
between Polygram and Warner concerning Polygram's pricing or marketing of 3T1. Stip. T 149,
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1. Warner Promotes 3T2 During 1994

234, During 1994, the effective marketing and promotion of 3T2 represented a major .
priority for Warner. Moore 89:24-90:8; CX247 at ITENOO(}11271; X241 at ITENQ00007230.

235. As it prepared its marketing campaign for 3T2, Wamer anticipated that PolyGram
would advertise and discount 3T1 at the time that Warner released 3T2. CXES?; CX249 at
3TENO00011254; CX256 at STEN0004763, 4763-66 (Warner document noting that PolyGram was
offering “Massive Price Reductions™ on the first Three Tenors album}; CX258 al 3STEN0GRO5402
(Warner document noting that “PolyGram are spending considerable money on television
advertising to promoile the album and they are marketing the package as the "ORIGINAL’ version.”
{emphasis in original)y, . V255, CX244.

236. One goal of Wamer’s marketing effort was to differentiate 3T2 from 3T1. CX25% at
JTENODO] 110% {“the concept of the genuine or “real thing’ will underpin all local implementation”
of markeating activity for 3T2); CX249 at 3TEN0001 1254-35 (describing strategy for differentiating
ATZ, “we alome will have the actual repertoire from the concert, including the unigue medleys™);
CX242 at ATENOCGOO044 1 (“The challenge will be to differentiate [3T2) from the last one, to
capitalize on its potential on a global basis and to ensure that it becomes internationally recopnized
as ‘the’ event of the year.™); CX248 a1 3TENGOOT 1260 (“Tn terms of positioning, we will be looking
10 establish this [Three Tenors] concert as “the’ event of the summer, highlighting the differcnces
between this and the first collaboraiton, at the same time emphasizing the fact that it is both the first

reunion event featuring all four artists and the first time that all of them have perfonmed mgé:ther in

the United States.™).
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237. Warner launched an aggressive and expensive international marketing campaign in
support of 3T2 with a campaign based on a “high-power pop marketing effort.” CX247 at
3TENO00O11271; O'Brien 405:22-406:1; Hidalgo Dep. (JX88 ) 46:15-47;10 (PolyGram executive
viewed Warmner's campaign in support of 3T2 as “the most impressive campaign I have seen tn my
days™ and “one of those campaigns that you realize that the entire company has been put behind the
product, which doesn't happen that efien™); Stainer Dep. (JX89) 10:16-24.

238, Warmner's marketing campaign for 3T2 in the United States was comprehensive and
expensive. CX243 at 3TENO00O7150-58. The marketing campaiyn included the following
clements:

- Coordinated campaigns with major retatlers;
- Newspai«<: ! magazine advertisements;
- Adwverticements in eirculars;
- Television adventiserments;
- In-store advertising in endcips;
- Light boxes in major retailers;
- Dutdoor billboards;
- Advertisements on the sides of buses: and
- Allowing retailevs extra timne to pay for their orders, in order to increasc order size.
Moore 92:25-96:18; CX251.
239, Warmner worked with retailers, and oflered conipensation, to secure prominent

placement of 3T2 in music stores. CX251at 3TENOQOBBE2-8F {cooperative advertising

expenditures in support of 3T2 funded by Warner in the United States); CX249 at 3TEND0G11233

{Wamner negotiated ':exclu&ive chain deals and prevented competitors from perting retail space™);

X259 at 3STEN00D11110 (Warner developed an early se¢ll-in campaign so that reteilers would

sclect Warner’s products, rather than competitive products, for prime retail space and promotion).
240. Warner's U.8. and European operating companies were authorized to offer key

accounts a five percent discount for all ordess Laken in advance of the first shipment, CX253 at
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ITENUO011247. Warner also developed promotional programs to increase initial sales, including
1he introduction of a gold CD. CX260 at 3ITENGGGT 1224; CX332.

241. In the United States, Warner was successfu] in establishing a distinct ideatity for 312,
and a commercially successful launch. CX261 at 3TENOOG] 7820 (“Vistbility 1s at an absolute
maximurn, nothing to worry about there.”); CX262 at STENOGO17828 (3T2 was “selling mega . ..
Exeelient product placement.”); CX263 at 3TEN00017843 (“This is a Top 5 seller everywhere.
[Point of purchasc displays are] everyplace along with the stand ups and light boxes at Title Wave,
This is endeapped/sale at virtually everywhere.”); CX264 at 3TEN00017822 (“Massive , . . From
indie [in_f.:'lependem retailers] to chain no stores have been left untouched by this title."); CX265 at
ITENOOQO17852. (“This remaic. - sp 10 at virtwally every account and retail feels it will remain
there through the holidays.™).

242. Tibor Rudas was pleased with Warner's “total commitment and aggressive promotion”
of 3T2. X325 at TIMGO04698.

1. Poly(zram Actively Pramntes 3T1 During 1994

243, PolyGram did not sit back and permit the release of 3T2 to eclipse sales of 371,
PolvGram developed =nd implemented an aggressive campaign to increase sales of 3T1, employing
both discounting and advertising. JX29 (PolyGram increased ity sales of 3T1 worldwide “through
aggressive TV advertising, print advertising, cxtensive rack exposure of their record at retail and a
ptice rcduetion.”).

244, PolyGram instructed 1ts opeos 16 promote the “original™ Three Tenors concert and
record-ings as “unique and unrepeatable” CX272 at TMGO00524. See also CX270 at

UMGOO5050 (“Objectives: To convey message to operating companics, trade and convince
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consumers that the ‘original’ Three Tenors is vnique and unrepeatable.™); CX256 at ITENQODG4766
{PolyGram promoied to retailers the message that 3T1 was the “original and still the best.™). . _

245, During 1994, PolyGram launchod a marketing campaign in support of 3T1 which
distinguished this product through the use of product stickers, new posters, promotional discs for
radio, and a deluxe edition. CXZ2E3 at UMGOO05013 (fax to United States Operating Company);
CX272 3l UMGO0526-327, CX271 at UMGO05828: C3X270 at UMGOG5051, Tn some terntories,
PolyGrarm utilized television advertising. CX276 at UMG005033; CX281 at UMG005028; CX258
at STENQDO5402-5403.

246. Inthe United States, PolyGram spent $109,471 in cooperative advertising for 3T1
~ during 1954, JXi03 at UMGO06¢. - PolyGram spent most of this money (nearly $60.000) in
September 1994, the month following the release of 3T2. JX105 at UMGO06407.

247. During 1994, PolyGram offered 3T1 at substantially discounted prices. CX275 at
UFMGG03820 (“price will play an important part in the commercial and prontotional campaigns
which all markets will be runming™); CX256 at STENOD004766 (“massive” nrice reductions on 3T1);
CX279 at UMGO05031 (“the best approach 1o renew the interest of consumers for our 3 Tenors
product should he based in a combination of price and extra incentives.™), CX238 at 3TENOG05402
{PolyGram offered a ten percent discount off its regular price); TX44 (Decca President Roger Lewis
acknowledged that, in 1994, 3T1 was promoled with “an aggressive price-hased campaign.”}.

248. Une method employed by PolyGram 1o reduce the wholesale price of 3T1 during 1994
was to change the list price distribited to refailers; thai is, in some sales territories PolyGram moved
3T1 from the company’s “top” price ter lo the “mid-price™ tier, E g, JX32; CX400; CX428 {3T1

sold at mid-price in 1994); CX249 at ITENGO011254 {“re-releasing the 1990 3 Tenoms concerl
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{which has alrcady sold over 10 million units) at mid price in a number of configurations including
special combination packs”™). IS

249. A second method employed by PolyGram to redvee the wholesale price of’ 3T1 during
1994 was 1o offer special discounts, while maintaining the “top™ tier designation for this album, For
example, in the United Kingdom, PolyGram ran & suceesstul campaign called *Three Tenors for
under a Tenner,” in which 311 was offered for less than 10 pounds. CX273; Sfainer Dep. (JX8%}
38:2-16. PolyGram’s LK. operating company offered these incentivas without reducing the
wholesale list price. CX275 at UMGQ05820.

250, A third method uzed by PolyGram to reduce the price of 3T1 during 1994 was o
provide cooperative advertising funds i+ ctailers. This method was used in the United States.
TH103 al UMG006407. Cooperative advertising i3 a monetary commitinent that the label makes to
a retaifer for positioning the album in a desirable location in the store or including the album in an
out of store advertisement placed by the retailer. Kopecky Dep. (CX610) 21:24-22:3; Moore 47:8-
48:19, 58:12-56:24.

251. When PolyGram provides cooperative advertising funds, the retmler deducts the value
of the cooperative advertising from the amount it pays for product pl_.lrchased from PolyGram.

Kopecky Dep. (CX610) 28:24-20:2]

252, In September 1994 ~ the first full month atter the releass of 3T2 — PolvGram spent
$57.178.00 on cooperative advertising for 3T1 in the United States. X103 at UMGO006447. During

that same tume period, PalyGram generated $630,738.00 in 1.8, sales of 3T1. RX713 ar



UMG004889. Thus, PolyGram returned to retailers through 3T1 cooperative advertising programs
approximately nine percent of the mopey 3T1 generated.

233. Cooperative advertising funds create an incentive for retailers to place the advertised

product on sale 1n order to move a higher volume of product. Moore 67:3-16; TX105-1 (Moore
Expert Report). When music companies provide cooperative advertising for their products, the
retai] price for consumers tends to decrease. Moore 63:16-66:18; (Grore Dep. (JX87) 79:23-80:3.
Although there is no data conceming actual retail prices of 3T in the United States following the
releasc of 3T2, it 1z likely that these retail prices were lower than the standard price for 3T1.

254. As Wamer observed [ater: “[1]n 1994, at the fime of our release of the Three Tenors
atbum, Decea dropped the price af their al+ .1 toa midprice level. This was a temporary move by
Decca to ensure sales of their recording at the time of our release of the 1994 albumn, At the end of
1904 Decca returned the pncmg of the 1990 album back to the- full line price.” J332.

3. Warner's Marketing Campaign for the 1994 Three Tenors
Album and Video 1s Successful

255, Cnmpe;l,itiﬂn from PolyGram notwithstanding, the 3T2 project was considered a
business success within Warner. O'Bricn 406:2-10. See alvo CX266 at STENGOG99G1. During
1994, Warner achieved
platinum sales on ship out of 3T2 in the United States and numerous other countries.

. CX260 at ;TENDDDI 1224, 3T2 was the second-best selling ciassical album in the United
States in 1994 {even though il was only available for Jess than 4 months), and was the top-selling
classical album m 1995, CX587; CX58E.

256. Thete is no ?vid&nce that Warner's spending in support of 3T2 was negatively affected
by PolyGram's campaign tor 3T1. In fact, the head of Warner's marketing campaign in the United
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Kingdom during 1994 (who later worked for PolyGram) testified in his deposition that PolyGram’s
1994 campaign probahly helped Warner’s release. Stainer Dep. (TX89) 13:21-14:9. See also
CX249 ai ITENDOD] 1254-55 (“our belief is that the Decca hype will probably overall beneiil us™).

. PolyGram and Warner Compete Directly and Aggressively During the Three
Tenars World Tour

257. During 1996 and 1997, The Three Tenors participated in a worldwide tour, including
vongerts in Tokyo, Londen, Munich, New York, Johannesburg, and Melhuurne. stip. 4 117.
Neither Warner nor PolyGram had any financial invalvement in the tour, but both firms capitalized
on the opportunity to drive sales uf'. their respective Three Tenors products, CXZ289; Stip. 19 118-
119. See CPF 1§ 258-247.

258. PolyGram offercd 3T1 af a sipnificantly discounted price in many markets. CX305 at
FTENOOO0A983; CX307, CX400.

259, In 1994, PolyGram released a World Tour Commemeorative Edition of the 1990
concert, digitally re-mastered on a gold CD. PolyGram placed promotional stickers on the albums
to draw consumer attention to the product enhancement. Stip. 9 121; CX288 at UMGO06106;
CX272 at UMGO00526.

260, Warner viewed the 1996/1997 Three Tenors tour to be “ a powerful marketing tool”
and “an ideal oppertunity to exploit our produci and new varnants again.” Stip. 4 [18; CX294 at
ITENGOG17902; C}i£295 at 3ITENQGG05917; CX2960 at 3ITEN0OG5910 (“The tour of the 3 Tenors is
the most powerful marketing tool we can exploit regionally to dove the sales of the album and
video.™),

261, In 1996, Wamner issued a special “Three Tenors World Tour Edition™ of 3T2,
consistimg of the original 1994 Three Tenors CD. new packaging, and a bookiet of unpueblished
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photographs and information about The Three Tenors. Stp. q 120; CX296 at 3TENG0005%12;
CX299 at 3STENGOC03504. Warner offered “[t}he concept of value added in the form of the slip -
case and celebratory photo book ta counter the anticipated price cutting by Decca™ CI300 at
ITENOGODDE946. The slip case contained cover art different from that contained on the original 3T2
cover. CX301; CX30Z.

262. Warner instructed its operating companies to develop marketing plans for 3T2 that
taok advantage of the Three Tenors concert tour, CX294 at 3TENGO0017902, CX203 at
3TENO1118%; CX299 at 3TENQC05903-04. Warner provided its operating companies with peint of
sale materials to promote 3T2. CX300 at 3TRENMIO0894T.

263, To counter PolyGram’s marketiay - ~ueTides Tor 3T1, Warner's marketing campaign
highlighted the advantages of the 1994 album. E g, CN299 at 3TENOQ00S903 {“It i3 critical that
local markets ensure that our advantages of [identical] logo, more recent launch, repertoire links ete.
are fully exploited . . ."). Warner also downplayed the benefits of PolyGram’s products. £.g.,
CX305 at ITENOOOO4983 {“The digital re-mastering will be datectable by very few. ., The so
called ‘Gold” disc 15 almost certainly not real gold.”™).

264, The Thrce Tenors performed in New York in July 1986, At that time, Warner
laumched a major elevision campaign in support of 3T2. CX298 at 3TENOGO10826.

265, At the ime of the 1996 world tour, PolyGram assurced Tibor Rudas that the rivairy

between Warner and PolyGram would be beneficial for The Three 'I'enors:
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Warner and we [PalyGram] will fight head on for every inch of advantage we could
possibly gain over each other in exploiting the 3T tour with our respective product.
Fair cnough, competition is good for the business . . . . Nevertheless, be assured the
competition will be lively and the whole project will greatly benefit from it.
X305,
266, By 1996, Warper had sold more than eight million units of the 3T2 album and video,
including mere than two and a half million units in the United States. CX306 at 3TENOO004902.
267. The Three Tenors albums, 3T1 and 3T2, were both among the besi-selling classical
recordings in the United States in calendar yoars 1994, 1993, 1996, end 1997, CX587, CX588,
CXE8L, CX590.

IX. The Three Tenors Moratorinm Agreement Is Presumptively Anticompetitive

A Respondents’ Agreement Not to Discount Three Tenors
Products Is Presumptively Anticompetitive

268. The agreement between PolyGram and Warner not to discount 3T1 and 3T2 is a form
of price fixing. JX104-B (Stockum Expert Report), Stockum 586;15-22,

269 When horizontal competitors enter into an agreement to restriet price éﬂmpetitinn, the
potential adverse effect iz obvious and uncontroversial. Stockum 583:10-385:3; IX104-B
{Stockum Lxpert Report). Complaint Counsel’s economic expert, Dr. Stephen Sﬁochnn, testified at
trial that the potential consequences of an agreement between competitors ot to discount include: a
loss of consumer welfare for those purchasing the praducts at higher prices; a deadweight loss to
sociely because some potential purchasers choose not to buy the products at the higher prices; a loss
of allocative efficiencey duc 1o resources being redirected toward less soctally productive uses; and
wasteful rent-secking activity, as resources are devoted toward seeking out menopoly profits.

Stockom 583:10-385:3; JX104-B (Stockumn Expert Report).
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270. Dr. Stockum therefore concluded that, absent an efficiency justification, the
PolyGram/Wamer agreement not to discount catalogue Three Tenors products is very likely to be
anticompelitive. Stockum 581:19-586:22. Respondents™ economic expert, Dr. Janusz Ordover —in
his written expert report, agreed that a naked agreement between horizontal competitors to restrict
price competition has “clearly pemicions efiects on competition and consumers.” RX716 {Ordover
Expert Report) Y 1.

271. Price discounting is an important marketing tool in the recorded music industry, and is
generally viewed by the industry as capable of leading to increased sales of the relevant products.
Moore 44:21-45:19, 65:16-68:11; Stockum 600: 16-602:12,

272. Execulives [rom PolyGram und Warner tew:i ¢ 3 that their companies often find it
necessary to offer discounts to retailers in order to increase sales levels. This principle applies to the
zale of catalopue products as well as new releases.,. (’Brien LH. {JX101) 82:14-16 (“essential for an
mitial set-up to offer some discounts 1o get the product into the stores™);

; Caparmo Dep. (CX609) 49:22-50:6, 33:1-18, 43:3-22, 44:6-8 (in the Unitad
States, several times a year, PolyGram discounted its catalogue albums by five to seven percent
(sometimes higher) in order “to encourage customers to buy more heavily.”); Kopecky Dep.
{CX610312:3-14 (discounts offcred to encourage retailers “to stock up™); Cloeckaert Dep, {TX97)
2%:1-26:2 (purposge of temporary price reductions is “obviously™ 1o gamer additional sales); Staincr
Dep, (JX8G) 9:1-10:2 (PolyGram runs mid-price campaigns “because there can be short-term
benefits in terms of sales by reducing the price of a full price itern to nud price™); Greene Dep.

{(JX95} 28:9-19; Saintilan Dep. {JX94) 69:253-70:21 (cuslomary in the United Kingdom for
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PolyGram to drop price of certain CDs to a mid-price level for a short period of time; purpose is to
penerate a “short tetm major sales incrsase™).

273, During 1994, PolyGram responded to the release of 3T2 by aggressively reducing the
price of 3T1 in many markets. See CPF Y 247-254.

274, In 1996 and 1997, PolyGram offered discounts on 3T1 in order to compete with
Warner's marketing of 3T2 and its special World Tour Edition. Eg, TX308 (in 1997, Polygram
moved 3T1 from top-price to mid-price and “will probahly go even lower to try to counter any
initiatives that we take™). See alse CPT 9 257-265.

275, In 1998, many PolyGram and Warner operating companies determined that the best
way to capitalize upon the public’s revived interest in the . - - Tenors was by dramatically
reducing the price of these products (coupled with aggressive advenrtising campaigns). See CPF ¥
112-114,124-128,

276. In 1998, neither PolyGram nor Warner was willing, unilaterally, to forgo discounting
of its catalogue Three Teneors product, and both companies requested and received assuramces that
the ather would abide by the moratorium on discounting. See CPI T 92, 116-122, 131, 136, 138,
141, F49-156, 160-161, 166-167.

277, Consumers congider price to be an important element in their decision to purchase
classical music. CX540 at UMG006114 (price is a major component in the decision whether or not
to purchase classical music); CX541 at UMGO06151.

B. Respondents' Agreement to Forgo Advertising for Three Tenors
Products Is Presumptively Anticompetitive

278 Standard economic models explaining how competition serves to promoie consumer

welfare and economic etficicncy are premised upon the assumption that consumers are well-
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. Informed. Information disseminated through advertising serves to educate consumers about the
availability of altematives, quality differences amonp competing products, sales locations, means of
purchase, and pricing, This information assists consumers to find thewr preferred products at low
prices, and thus serves to promote competition. JX104-C (Stockum Expert Report}; Stockum
587:4-592:19; Moore 53:22-54:9, 59:7-18, 62:16-04:17 (describing the eilements most often found
m recorded music advertisements, including retaii price and location of retailer?.

279. Economists have studied the effect of advertising restrictions in numerous industries.
Eighteen such articles have been enllected and summarized in Appendix A to Cornplaint Counsels
Findings of Facts, Conclusions of Law, and Proposed Order: Empinical Literature Concerning
Advertising Restrictions (“Appendix A™). These studies cons:. " .atly conclude that advertising
restrictions result in consurmers paying higher prices. Appendix A; IX104-C-D (Stockum Expert
Report); Stockum 592:20-600:10. One reason for this is that in the absence of the ability to
advertise a Jow price, a fimm has less incentive to charge & low price. Stockum 58%:6-592:8;
Ordover Dep. (IX90) 49:20-24,

280. Several of these studies were considered by Dr. Stockum in the course of developing
his expert opimons. JX104-C-I (Stockum Expert Repert); Stockum 592:20-600:10. For example,
ane study that showed that advertising bans of a short duration can lead to higher prices. This paper
reviewed the effects of a newspaper strike in New York, where supermarkets advertised heavily.
For about a 60 day period. there were virtually no advertisements in Queens, while in neighboring
Nassau County a different paper continued to operate. The author found that the prices rose by 5.8

percent during the very first week of the strike. Siockurn 599:6-600:10; Amtha Glazer,
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Advertising, Information and Prices — A Case Study, 19 Econ. INQUIRY 661 (1981) (cited in
Appendix A st Tab 8},

281, On the basis of economic theory and empirical findings, Dr. Stockum concluded tha,
absent an efficiency justification, Respondents” agreement not to adveriise or promote calalogue
Three Tenors albums 13 very likely to be anticompetitive. JX104-D (Stockum Expert Report);
Stockum 587:4-592:19, 616:14-617:14.

Z82. Respondents’ ecomnmic expert, Dr. Ordover, offered a similar eonghusion
in his deposition testitnony: naked agreements between competitors not to advertise their respective
products “are [ikely to be adverse to consumers.” Ordover Dep. (JX90) 47:5-6.

283 Advertising is an important basis of rivalry in the rei. - -id music industry. The desire
0 Ingredse sa_i]es leads record companies 1o advertise exiensively. Moore 59:21-24; Slockum
a601:19-602:12; Caparro (CX609) 59:4-14; Kopecky Dep. (CX610) 50:5-10; Gore Dep. {JX87)
00:16-24.

284, Music companies spetid huge ammunts of money advertising recarded music products
in the United States. Caparro Dep. (CX608) 57:15-17, 39:8-14 {PolyGram spends five percent of
revenues on advertising for the purpose of achieving higher sales levie:ls}; O’ Brien LH. (TX10C1}
12:11-13:5 (Warner spends approximately 20 percent of rew:riues overall on marketing cxpenses).

285, Between July 1994 (release of 3T2) and August 1998 (moratorium?, a number of
aggressive and successful advertising campaigns were run separately by Warner and Polygram to
iterease sales of their respective Three Tenors products. See CPIF €Y 112-114, 124-128, 233-267.

286. In 1994 and thereafter, PolyGram used advertising in an effort to teach consumers that

3T1, was still the best perfurmance, still widely available, and indeed aften available at a discounted
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price. CPF 99243246, See also IX12 at UMGL05007; Stainer Dep. (JX89) 38;2-39:18 {in United
Kingdom, FolyGram ran a campaign advertising 3T1 as “Threc Tenors For Two Fivers™);
Cloeckaert Dep. (TX97) 81:1-22 (during 1998, PolyGram temporarily decreased price of 3T1 in
Europe with purpose and effect of increasing sales).

287. In 1994 and thereafier, Wamer used advertising in its effert to create a distinet identity
for 3T2, and to suggest te consumers that the newer release was the superior product. CPF 1 234-
242; see glse CX259 al 3TENO00G1 1109 (“the concept of the genuine or “real thing” will underpin all
local implementation”™ of marketing activity for 3T2); CX249 at ITENDOG 1254-55; CX254 at
ITEN0005589-000559( Stainer Dep, (JXEY) 10:3-11:23 (during 1994, Warner advertised 3T2 in
posters, press, and television “to inform or communicate to peapi= ", « -atlability of the album and
to comununicate the beneflts of the album™); Stainer Dep, (JX89) 17:3-18:25 {to avoid diversion of
sales to 3T1 during 1996, Warncr tried to make sure that its marketmg was better than its competitor
— botter trade positioning, better advertizing, reming consumers that this was the more recent
concert).

288. During 1998, Warner proposed to Ti‘.tmr Rudas an aggressive marketing campaign for
312, Warner’s strategy was “to agrressively advertise, positten, and discount price the 1994
album.” JX31 at 3TENOQQOO9930; FX7 at ATEN00001492; O'Brien LH. (JX101) 99:25-100:15;
JX29 at ITENQU003592; TX32 at STENGDODO11058.

28%. Wamner forecast that by cutting the wholcsale price of 3T2 and advertising on
television and in other media, the company could increase sales by 170 percent and increase overall

profits as well. CX396 at ITENGG011072; JX31 at STENQO009S30.
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290, Likewise, during 1998, PolyGram anthorized its operating companies to sell 311 at a
significantly discounted prices, provided that the discount was supported by an appropriate
advertising campaign. JX%41 at UMGO003075; JX43 at UMGO00479-481; CX413 at UMG0O03058.

291, PolyGram’s operating companies forecast substantial additional sales of 3T1 if they
were permitted to discount and advertise. JX35 (sales of 30,000 to 50,000 uniis in France during a
threz-month campaign it discounting were allowed; 10,000-15,000 units if discounting were
prohibited); Cloeckaert Dep. (TX97) 57:2-58:23 (PolyGram France forecast that by reducing price of
3T1 from top to mid-price level, sales could increase by eight of ten times); TX50 at UMGQO03746
{if 30 000 English pounds were spent, then there woﬁld be 40,000 additional units sold in the United
Kingdom);, CX427 (CD sales projected to increase from 150 to 2% - 75 at normal price to 1,000t
1,500 units with discount}.

202, Adverlising of recorded music can create additional dernand, and an environment in
which discounting by music companics is more likely to occar. Stockumn 389:6-591:10; TX104-C
{Etockum Expert Report) 4 8; Ordover Dep. .{J?{ﬂ{}) 49:20-24 (“there are clearly economic maodels in
which a restriction on advertising may affect the incentive to lower prices to the extent that you may
not be able to attract a large number of people 1o your store with a ln_u.rer price™); Caparro Dep,
(CX609) 55:24-56:2 (If PolyGram were “running a mid line campaign, not only would there be a
discount offcr, we would look to promote and advertise and merchandise that product to the
consumer as well.”): see gfso Cloeckaert Dep. (JXUY7) 23:20-24.3, 52:2-53:16 ; Saintilan Dep.
(TX94) 71:2-16; Moore 64:20-65:15, 67:3-16.

293, For this reason, when music companies advertise their products, the retail price [or

conswners tends to decrcase. Moorce 65:16-66:18; Gore Dep. (TX87} 79:23-80:3.
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294, The very existence of the moraiorium shows that the firms recognized that these two
mechanisms, discounting and advertising, are two very significant elements of competition, Thc
firms chose to restrict discounting and advertising in order to achieve their goal of limiting the sales
of 3T1 and 3T2. Stockum 614:1-24,

X. The Challenged Restraints Lack Any Valid Efficiency Justification

A, The Moratoriumm Was Not Necessary to the Formation and Operation of the
Collaboeration

295, Dunng the hearing, Respondents stipulated {hat the Three Tenors moralorium was ool
necessary to the formation of the PolyGram/Warner collaboration:

MR, PHILLIPS: First of all, Your Honor, we have never contended that the
moraterivin agreement was necessary to the formation of - joint venture. The
moratorium agreement, the evidence sugrests, was not discussed before the
formation of the joimt venture, That's simply a nonissue in the case, Your Honer,
JUDGE TIMONY: Okay.
MR. FHILLIPS: [The President of PolyGram Classics] did approve the deal, but the
moraforium agreement hadn't been discussed at the time he approved the deal, so
howt eould he know, remember something that hadn't ocourred.
JUDGE TIMONY: You'd stipulate that?

MR. PIULLIPS: That the moratorium agreement hadn't been entered into before the
joint venture was formed? i

JUDGE TIMONY: And was nol necessary to the agreement.
MR. PHILLIPS: It wasn't nccessary to their entering into the deal, correct,
JUDGE TIMONY: Because they hadn'l discussed it,

ME. PHILLIPS: Because they didn't discuss or even think about it. Because they
didn’t discuss or even think about it.

PHC Tr. 83:4-84:1.
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296, PolyGram and Warner were contractually committed to the 3T3 preoject well before
cntering into the moratorium agreement, Ceosgpeare X0 with JX5 at UMG001527 (moratorium -
first agreed to in March 1998) and CX388 at STENOO0800D (same). PolyGram and Wamer were
committed to the formation of the PolyGram/Wamer collaboration, the production of the Paris
concert, the creation of 3T3, and the distribution of 3T3 in the United States well before discussions
of the moratorium even corminenced. Thus, the rmoratormm catnot be necessary for any of these
elements of the 3T3 project.

297. 1f no moratorium on competition had been agreed to by PolyGram and Warner, Warner
would still have distributed 373 in the United States; Warner was not going to walk awey from its
$9 miilion investment. O°Brien 446:25-447:8; Stockum 623:3-18. Responc: 3 estimate that the
moratorium made only a small contribution to the value of the PolyGranyWamer collaboration.

RX 716 (Ordover Experd Report) ) 35; Stainet Dep. (JX85) 46:9-25, 49:25-51.6 (possible
diseounting of 372 by Warner had no affect on sales projections in United Kingdom); Saintilan
Dep. (TX94) 106:1- 14 (anticipated diversion of sales to 3T1 and 3T2, absent a moratorium, was “not
a lot™; no effort at quantification at PolyGram).

B, The Challenged Restraints Are Outside — and Net Reasonably Related to the
Caollaboration Between Polygram and Warner

298, Atthe time that PolyGram and Warner cxecuted their agrecment to collaboratc on the
distribution of 313, the firms retained the unconstrained right fo exploit their respective Three
Tenors catalogue products, 3T1 and 3T2. JX1¢ at [IMG001843-844. PolyGram’s rights to 3T7T pre-

date the arrangement and were not part of the collaberation for 3T3.
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299. PolyGram’s U.S. marketing operation was not invelved in the 3T3 collaboration, and
thus was not used efficiently for the betterment of the collaboration, Gore Dep. (FX87) 59:8-10,
60:2-18 (head of PolyGram’s U.S. operating company testified at deposition that his opinion on 3T3
was solely “from an outsider’s perspective™),

300, PolyGram’s U3, distribution assets were uninvolved in the distribution of 3T3.
Capatra Dep. (CX609) 24:24-25:4, 39:25-40:3.

C. The Purpaose of the Three Tenors Moratorimm Wae to Shield 3T3 from
Competition

301, The partigs were concerned that 3T3 may lose sales to 3T1 and 3T2, but not because
this diversion of sales would affeet advertising and promotion in support of 3T3. O’Brien 490:19-
22 (T think that 3T3 would have been appropriately marketed and promoted in the United States
without regard for the moratorium with Poly(iram.™),

302, The parties were concetned that competition amnong Three Tenors products may
acdversely affect the profitability of the 3T3 project. Anthony O°Brien, the Warner executive
responsible for the moratorium agreement, testified at trial that the purpose of the moratorinm was
1o protect the company's profits by impeding consumers from discovering and selectinp a lower

priced alternative to 3T3:

() And during 1998 you were concemed that 3T3 would lose safes o 3Tt
and 3T2; is that right?

A That's correct.

}: Were you eoncerned, Mr. O’Brien, that consumers would be
unable to dislinguish among the three different Three Tenors albums,
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A: My concern was not that they would not be able to distinguish
between them. My concern was that there would be some level of
confusion perhaps, but then you know, if presented, you know, with a.
clear choice, if vou have those three pieces displayed together, even
though cur promotion for 3T2 may have driven them Inte the store in
the first instance and they may ~ they may look ai the price of the
product, they may look at the repertoire of the product. and they may
determine that, frankly, 3T2 at a lower price is similar enough to what
they went in for the first place for. '

Q: Your concern was that consurners might pick fhem up and compare
them and then decide that 3T2 was their preference rather than 3737

A: My concern was twofold, One, that certainly given the similarity
of the — the visual similarity of the product there could be some
confusion, coupled with the fact that they may start comparing the
repertoire along with the price and make a delermination that, you
know, the ‘94 concert is just fine for a few dollars less.

(' Brien 485:21-487:13.

303, Wamer received no profit from sales of 3T1 {owned by PolyGram}, a smaller profit
from each zale of 3T2 (substantial royalty owed to Rudas), and a larger profit from each sale of 3T3.
JX10 at UMGO001843-844 (3T! owned by PolyGram}; O’Brien 406:8-10 {advance on 3T2 had been
recouped, therefore incremental rovalties owed on each sale); Hoffman 300:24-301:23 (axplzﬁriiﬁg

recoupment). For this reason, Warner did not want consumers fo compare the recordings and to

determine that a catalogue Three Tenors album “is just fine for a few dollars less.” 'Bricn 485:21-

- 487:13

304. Rand Hoffiman, PolyGram's representative in the United States also testified that the
function of the moratorium was to deter consumers from purchasing 3T1 and 3T2, wath the
expeclation that such consumers would by default select 3T3.

): Why did PolyGram care about Warner’s marketing of the 1994
album during calendar year 19987
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A; AsTexplained — or as I tried to explain earlicy, Warners and
PolyGram had come together, made a large investment in the 1998
album. And both to maximize the upside and to prevent etosion, to
protect their investment, they — botl companies, didn't want to divert
potential sales — potential buyers of the 1998 album, to, instead either
the 1990 album or the 1994 album.

{): Were there any other reasons that vou’re aware of?
A: No.
Hoffman LH. at 43:10-23.
305, Thas strategy, Hoftinan expected, would protect the venturers’ investment in the new
Three Tenors album.
{: Tntermally, were Poly(Gram executives of the view that this
transaciion wouldn’t be profitable unless we had this agreement on -
pricing of the earlier albums?
A: T don'trecall a specific agreement or spectfic conversation to that
cffeet. The focling was that both we and Warncrs werc investing 2 lot
of money so that the 1998 albwm could exist. And it was necessary to
proteet that investment when we had —we and Warners together had
related product that conceivably consumers might buy instead.
Holfman I.H. at 47:4-14.
306. Paul Saintilan, the PolyGram manager responsible for negotiating the maoratorium
agreement, testified at deposifion that the purpose of the moratorium was fo protect the company’s

profits by impeding sonsumers from discovering and selecting a lower priced alternative to 3T3:

Q: Okay. And you were concerned that aggressive price discounting
of 3T2 would lead to confusion at the retail level?

A: Yes, Or, in fact, even more than cotifusion. That consumers would

chaoose, instead of buying the new album, to take advantage of the
cheaper pnce of the old album and buy the old album.
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Saintilan Dep. 90:9-19. See afso JX9-A ("We [PolyGram] believe that without any firm agreemeni
between our two companies, there will be unrestricted price competition on the 1990 and. 1994 .
alims and videos, which will damage sales of the new release.”™).

307. Chris Roberts was the President of PolyGram Classics during 1998, the originator of
the Three Tenors moratorium, and one of the Poly(ram executives that supervised Saintilan with
respect to negotialing the motatorium. Roberts was also identified as a Rule 3.33(c) witness with
regard ta the facinal basis for the efficlency justifications proffered by Respondenrs. Stip. 163. At
deposition, Roberls professed not to know the purpose of the moratoring; disclaimed knowledge as
to whether the moratorim was necessary for the formation, efficient operation or financial success
of the 3T3 project; and was unaware of how the moratorium or lack of 2 moratorium may ¢ -
marketing strategy or advertising spending on 3T3. Roberts Dep. (JX92) 50:25-55:12; Roberts Dep.
(TX53) 141:3-10, 142;18-145:23. When asked about the effect of the availabilily of 3T1 and 3T2 on
373, he responded as follows:

- ). Do you think it was a problem for Three Tenors III that there were two other Three
Tenors' products potentially availablg to consumers during the Launch Period?

A. Idon't know what I thought at that time. I don’ remember what [ would have thought at
thal titne.

Q. What do you think now?

A. It's hard to say. I don't really know what I think now about whether ot not having [3T1]
and [3T2] available at that time had a negative impact on [3T3] or had any impact on [3T3],
good or bad, The only thing we knew then and I know now 15 that all ihree existed, and so
we had to — we had to deal with that reality. Continues to be the case today.

Foberts Dep. (JX92) 84:13-85:1.
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308. Stephen Greene was wdentified as a Rule 3.33(e) witness with regard to the factual
basis for the efficiency justifications proffered by Respondents. Stip. Y 4. Greene testified at
deposition that he did not know if promotion of oldet Three Tenors records around the time of the
release of 3T3 would have harmed the 3T3 profect in any way, and could not identify any risks to
3T3 if the older albums were promoted around the time of the relcasc of 3T3, Greene Dep. (JX95}
162:23-193:10, 194:16-23.

. Respondents Have Not Demaonstrated a Free-Riding Problem

309. The chief proponents of the free-riding defense are Respondents’ two expert witnesses,
Dr. Janusz Ordover and Dr. Yoram Wind, Respondents clected not to call either Dr. Ordover or
Dr. Wind 1o testify at trial, and netther of these witnesses was subject to cross examination, althic. gh
their expert reports and depositions were effered and admilted in evidence. Trial Tr. 846:4-11.

310. The assumption underlying the free-riding defense 18 that “[3]ome consumers who
come to the store, because of the promobon of the 1998 Album and intending to buy that album,
may [in the absence of the moratorium] be attracted by the cheaper 1990 and 1994 albums and buy
them instead.” RX717 {Wind Lxpert Report) § 3(b). There is potential consumer harm only if the
free riding is so pervasive that Warner declines to adveriize 313 10 an appropriate manner at the
titne that the album is released. See RX716 (Ordover Expert Report) 4 30-32; Siockum 624:9-22,
730.1-16, 739:20-741:19 (Consumers who may be drawn into a refail cstablishunent by an
advertisement for one product may then purchase a different product based on a woll-informed
choice. This does not mean that there is a free-riding problem).

311. No witness and no contemporaneous documenli expresses concern related to the

moratorium about incentives lo advertise, either in the United States or abroad.
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1. The Diversion of Sales Identified by Respondents Is Cemmonplace

312. That advertising for one product may benefit another company’s praduct is 2
ubiguitous phenomenon. Stoclamm 625:20-22, 626:7-8, 629:11-25, 635:12-16; CX612 (Stockum
Rebutlal Experi Report) at § 17 (“It is common for adverusing and other promotional activity to
benefit & competitor different from {and in addition to) the firm that funded the advertising,™). Wind
Dep. (JX91) 126:6-127:1 (T know as a fact that whenever one company advertises, it affects other
campanies. For example, if Heinz advertises ketchup, other sales of other ketchup also tend te ga
up. So many times what youn have is, in a sense, by stimulating the demand for a given brand, you
gre stimm]ating the demand lor other produets, other substitute products or gimilar products. . ., S0
that’s a fact of life.™). |

113, Respondents® expert, Dr. Wind, testified in deposition that there are “tons of
cxamples” of one firm capitalizing upon the marketing activities of a competitor. Wind Dep.
(IX91) 133:15-134:8. Dr. Wind explained that sellers generally respond to this challenge by
sharpening their marketing campaigns, and by using advertising and nther marketing tools to create
a distinet 1dentity for the target product. Wind Dep. (JX91) 125:4-127:8, 128:10-129:6.

314. Respondents’ own experts concede that firms view the “spillover’” effect of advertising
as a “fact of life” and the prospect of free riding does not lead sellers of consumer products to
abandon advertising. Wind Dep. (TX91) 127:1-5; Ordover Dep. (TX90) 199:11-15 (“[TThere arc
plenty of activities that firms undertake fully aware of these kinds of spillover effcets and saying to
themselves, well, the effect is there but it’s either insignificant or I can live with it and do what |
intend to do.™). The testimony of the other witnesses support this. See Stockum 635:25-636:7;

CX612 (Stockum Rebuttal Expert Report at 9 17 *Wilh 1egard o what Dr. Ordover calis
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‘marketing buzz,” some degree of spillover is an inevitable, and probably inconsequential by-
product of a competitive market — most often ignored by firms and policy-makers alike.”); Kopecky-
Dep. (CX610) 353:5-10 (when Universal has a priority release that it is promoting, the fact that
consumers may ¢ome to the record store and by a different album would not affect the amount of
advertising vou would purchase); Caparto Dep. {CX6008) 85:8-15.

315, Within the recorded music industry, the diversion of sales identified by Respondents is
commonplace: Advertising intended to benefit one album often leads to sales of competing albums
(perhaps an older album by the same artist on a different label, perhaps an album by an entirely
different artist). RX716 (Ordover Expert Reporl) at  36. {Dr. Ordover admits that the “incremental
consumer foot traffic at music retailers” generated by promoticn of 3T3 may have benefitted not just
3T1 and 3T2, but recorded classical music taken as a whole); Ordover Dep. (IX90) 130:1-21
{potential for spillover effects whenever one company is releasing an artist’s new album and a
competing company conttols the older albums: *T think the extemalities ocear potentially at any
such lime. Their magnitude may dn:p;nd on the circumstance.™); Cloeckacrt Dep. (TX98) 122:14-
123:1 {“Consumers always have the option to either buy the new record, to buy the catalopue or to
buy both or to ignore totally this release and buy something from the competition.”™}; Moore 59:7-
24,

316. A strong, popular album creates spillover effects that are beneficial to the enlire
recorded music industry, For this reason, both labels and retailers ofien blame slow overall store
traffic on the absence of heavily-advertised major new refeases during a particular fiscal quarter.”
JX103-F (Moore Expert Report) at § 23, See alsa Cloeckaert Dep. (JX97) 46:3-17 (PolyGram

benefits when a competitor offers an attractive product because more “people are tempted to go to a
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record store. And it's not like groceries where you have to go fo the store to eat. For music, vou go
when you find something exciting, and when vou po there, there is a chance that you pick up .
something else. Since we are a major player, the chance they pick anything from us is significant.™;
Kopecky Dep, (CX610) 52:17-54:8 (“[WThen great products are available [from a competing
company], it's good for business;” if competitors release strang popular albums, traffic at retailers
increase: PolyGram has benefitted from this phenomenon). See afse Caparro Dep. (CX609) §3:22-
85:1.

317. In 1994, as Warner was prepating to market 3T2, it anficipated compefition from
PolyGram {3T1). CPF {233, 235.

318, Warmner advertised 3T2, and did not enter into a moraterium with its rival. CPF Y
233-242.

319. Instead, Warner devised a marketing campaign aimed at convineing consumers that
3T2 was preferable to 3T1. CPF4236. The company’s marketing campaign for 372 was a success
and 3T2 was. profitable. CPF § 255-256.

320. In 1996 and 1997, Warner wag anxious to digtribute 313 indapendently, with no
prospeet of a moratorium with PolyGram. CX321 at ITENOOQ04277.

321, In 1996 and 15%7, PolyCram {(certainty aware nf-' its own marketing activity in 19%4),
was anxious to distribute 3T3 independently, with no prospect of a moraterium with Warner.
CX323 at UMGO00487-88, CX324 at UMG004669; CX327 at UMGU04679. Other music
companies also were interesied in distfjbuting 3T3, with no prospect of & moratorium with

PolyGram and Warncr. CX317 (noting “MCA’s interest in the 1998 project™.
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322. The fourth Three Tenors albutn, Three Tenors Christmas, was produced and marketed
by Sony in 2000 withont restricting competition from 3T, 3T2 or 3T3. See CPEF Y 230-232.

2, There Is No Evidence that the Potential Free Riding Threatened
Advertising for 3T3

323, Advertising in support of 3T3 would not have disappeared or been substantial]y
curtailed on account of free riding. Stockum 637:153-638:21. Wiinesses representing both Warner
and Poly(Gram testified that 373 would have been appropriately promoted without the moratotium,

~and indeed tha the moratorium had no significant effect on the resources devoted o advertising and
promoting 3T3. “I think that 3T3 would have been appmpriatf:I}f market.ad and promoted in the
United States without regard for the moratorium with PelyGram,” O°Brien 490:19-22.  See also
('Brien 448:12-21; Roherts Dep. (IX92) 50:25-52:24 (Chris Roberts, President of f*ﬂ]yGraIn
Classics, declined to endorse the proposition that the moratorium was necessary to the effective
promotion of 3T3),

324, At deposition, Paul Saintilan testified that PolyGram’s advertising budget for 3T3 was
derermined in Ja:_mér:.-* or February 1998, before the moratorinm was agreed upon. After February
1998, there was Iiitle opportunity for PolyGram to increase or decrease marketing expendilures for
3T3. And even if thers were such an opportunity, PolyGram did nof view competition from Warner
(3T3) as a rationale for altering its advertising expenditures:

2 Would it be to PolyGram's advantage to spend more money at the time of release
in order to address the competition from 3127

A Wo.

£: Would it be to PoivGram’s advantage to spend less money at the time of the
release of 3T3 in order to address competition from 3T27
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A: No.

Q: Is Poly(Gram’s optimal advertising expenditure unaffected by whether 3T2 is oris
not discounted at the time of 3T3's release?

A Marketing budgets for a major album, such as 3T3, would be determined

significantly in advance of the album. And therefore the capacity of the cornpany to

rzact competitively by hugely varying the amount, particularly expending far more,

would be severely constrained by the fact that the budget had been set and agreed to.
Saintilan Dep, (JX54) 85:18-30:17; Samtilan Dep. (1X94) 164:2-195:9.

325, In Junc 1998, when it appearzd to PolyGram that the Three Tenors moratorivm would
fall apart, PolyGram did not alter its marketing strategy or cut back on its advertising budget. The
company’s only response was fo notify its operating companies that if’ Warner was found selling
3T2 at discounted prices in any territory, then the local PolyGram operating company could respond
by discoanting 3T1. CPF Y 139-141.

326, Polyliram executives were not concemed that PolyGram operating companies would
not use their best efforts to promote 313 at the time of the launch, regardlass of whether they were
allowed o discount 3T1 or Warner disconnted 3T2. Greene Dep. {D(‘E?'S} 89:23-90:10, 189:19-
150:1.

LN Respondents Fail to Validate the Free-Riding Defense

327. In 1998, PolyGram and Warner did not quantify the extent to which consumers drawn

o record stores by promotion for 3713 would (absent ﬂ:u:.moramrium) have purchased 3TT or 3T2.

(¥Bren 491:13-18 ("We would not have —we would not have aticmptaed to quantify the impact of

thal. It would be extraordinarily difficuit to do.”); Saintilan Dep. (JX94) 82:4-11.
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328. That PolyGram or Wammner executives may have been concerned that 3T3 may lose
sales to 371°] and 3T2 is not a reliable gauge of the magnitude of the free-riding effect. As PolyGram
executive Bert Cloeckaert testified in his deposition:

Far cvery major release in any record company there is abways an element of anxiety

because of big inivestment, becanse of big expectations, to make sure that everything

is sef up to deliver the quantilies we need to make money on that project, There was

nol any difference on (his one. And, yeah, that's ~ so it"s trying (o do the uimost to

make the best of this significant release, which was a significant release in the third

guatter of PolyGram in 1998,

Cloeckaert Dep. (JX97) 42:17-43:6

329, Dr. Ordover caleulated that absent the moratorium agresment the magnitude of sales
diverted from 3T3 to 3T in the United States due to free riding during the moratorium period
{ August - October 1998) would have been quite small (sales of less than $86,000 pe.r manth}.
RX716 (Ordover Expert Report) 1 35; Ordover Dep. (JX90) 158:5-10. Dr. Ordover was thus unable
to conclude thal free dding in the Uniled States would have had a signilicant impact on the
venturers® incentives to adwvertise 3T3. Drdm-‘::r Dep. (X907 158:25-159:21 {“Thal I don’t know. ..
I can’t opine. As | said before, it seems to me that at least in tﬁe Unite-d. States the whole thing was
likely o he —tarmed out o he a non-event for a variely of Teasnns.™).

330. Dr. Ordover acknowledged in his deposition that discounting and promeotion of 3T1 by
PolyGram may actually increase (rather than decrease) Warner’s meentive to promote 3T3. Stated
differently, the eftbct. of the moratorium may be to decrease Warner's incentive to advertize 3T3.
Ordover Dep. (JX90) 115:16-116:13, 118:8-119:1.

331. Dr. Ordover testified in deposttion that ke “canmnet answer the guestion” whether the

moratoriim was reasenably necessary for the efficient marketing of 3T3 in the United States.
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Ordover Dep. (TX90) 55:2-8. Significantly, Dr. Ordover does not conclude that free riding was a
siphificant problem for Poly(Gram and Warner in the United States —only that it was a plausible
concerm. Ordover Dep. (JX90) 66:12-22 (“we cannot comclude one way or the other™); Ordover
Dep. (IX90) 36:2-37:4 (“the answer is there’s always some free riding . . . Tt did not seem to be an
issus in the United States in 1994™). Dr. Ordover did not consider any less restrictive alternatives to
the motatorium. Ordover Dep. (JX90) 77:8-11.
332. Although Dr. Ordover’s report states that the moratorium is “reasonably necessary™ to
avold free riding (apparently outside the United States), he has in mind an idiosyneratic definition of
“reasonably necessary.” lor purposes of this matter, 1)r. Crdover defines “reasonably necessary” as
meaning plausible, or not nhviously pratexual.
i T)he moratorium was reasonably necessary by which [ mean that it could not
have been disrnissed as a pretext for accomplishing objectives that wers not
related to the joint venture. I never testifly, I never stated it was necessary in
the sense thal bul lor that moratorinm there would be no joinl venture or the
joint venture would have fallen apant or something of that sort. . . . I never
aaid that it was a requirement that was — if it was not in place, would have
caused the whole thing to collapse or jeint verture would not proceed without
it.”

Orrdaver Trep. (TX90) 50:10-51:10.

333. Dr. Ordover contends that “a gquick look of restraints would be best jeft for those joint
venfures that are a sham.” He further argues that any restraint related lo a legiiimate joint venture
shonld be analyzed under the fullest rule of reason. Ordover Dep. (FX90) 44:2-22 (] would say thai
a — d quick look of restraints would be best left for those joint ventures that are a sham™). Asa

result, Dr. Ordover did not determing whether the resiraim in this case actually promoted the

cfficient operation of the venture, or whether the efficiency justifications were valid.
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334. For these reasons, and due to the fact that he did not testify at trial and was not subject
to cross examination, Dr. Ordover’s testimony is given little weight.

4. The Hypothesized Free-Riding Problem Could Have Been Remedied by
the Sharing of Advertising Expenses

335. A common method of addressing a free-riding problem associated with advertising is
to ensure that all thase who benefit from such advertising contribute toward the funding for the
advertising, CX612 {Stockum Rebuttal Expert Report} at § 25; Stockum 816:22-818:25; Ordover
. Dep. (JX90) 94:4-17, 96:16-2] (*That’s often a way to deal with it.").

336. The collaboration agreement between Warner and PailyGram provides that the two
music companies shall each be entitled to 30 percent of the net profits and net losses derived from
sales of 3T3 worldwide, Any advertising or marketing cxpenscs incwrred by either pmty are to be
deducted from revenues for purposes of calculating net profits (losses). Given the finaneial
structure of the venture, every dollar spent in the [nitad States by Warner to promate 3T3 is
partially reimbursed by PalyGram; fifty cents comes fiom each of the venfurers. Stockum 735:1-4;
TX10-Q at UMG001072; IX103-1 at UMGO{301075; (FBrien 419:18-420:9 {(if Wamer purchased 2
television advertisement for 3T3, then hal the cost would be borne by Warner and half the cosl
would be bome by PolyGram); CX348 at UMGO02158 (explaining mechanism for implementing
cost sharing arrangement); JX20 {collaboration will require “estimated accountings quarterly with
payment of 80% Di'T;le arteunt then due, and a formal ‘settling up’ annually™), CX532 at
3TENOO009949 {(adjustment of accounts to impiement cost sharing); CX533 (same); CX534 at

UMGO00377 (same).
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337. I{ the proportional benefit to each party of the advertising is equivalent io 1he
proportional cost of advertising borne by cach party, then there is no distortion of incentives. For
example, if Warner pays 50 percent of the cost of advertising 3T3, and receives 30 percent of the
benefit (e.g., because sales of 3T1 are comparable to sales of 3T2), that is an efficient arrangement.
Stockum 819:19-820:13; Ordowver Dep, (JX90) 114:17-115:15.

338, Ifthe forecasted benefit to PolyGram and Wamer from adveartising 3T3 (faking mto
account all profits from the sﬂe of 3T1, 3T2, and 3T3) were not equal, then the parties conld have
alterad the cost-sharing mechanism accordingly. For example, if Warner were expected to gain 52
percent of the benefit of the advertising, then the parties could have agreed that Wamer would pay
52 percent of the cost. Stockum $20:18-B21:17.

339. It is efficient for Pn]yGfam and Wamner to allocate advertising costs based upon
Torecasi {rather than actual) sales levels because Warner®s adveriising expendilunes in support of
T3 in the United Statcs werc also based upen forecast rather than actual sales levels. Stockum
B20:18-822:6; £X331 at ITENDOOO427Y {only five percent of PAP — promotion, advertising, and
publicily - expenditures assumed to be vatiable; “the remainder will be a fixed commitment made at
the time of releasing the record™); Saintilan Dep. (JX94) 88:18-89:17, 194:2-195:9 (advertising
budget for 313 fixed in Janmary/TFebruary 1998); O°Brien 542-:1 1-19 (A fairty significant
component of the inftial marketing plan would be set up and commitied Lo in advance of the release
..., (r Brien 401:12-17 (PAF defined).

340. If MolyGram and Warner were unable to make a reasonably reliable forecast regarding
the relative benefits from advertising 313, then each party’s contribulion to the advertising of 373

could have becn determined by the parties after the taunch of 3T3. Stockum 822:7-823:17.
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5. The Moratorium Was Not Intended fo Address a Free-Riding Problem
in the United Stafes

341. Respondents’ economic expert, Dr E}rdﬁver, opined that lf ﬂlere“erc:any sérinus free-
riding problem in connection with the marketing of 3T3, it existed in Europe, but not the United
States. Ordover Dep. (JXQG].SE:M-B?:&I {*for whatever reason, the United States market secmed to
have somewhat different dynamics that the {eared d};rlanlics in ¢ther coumtries™), Ordover Dep.
(TX90) 25:24-25 (moratorium “would have been a non-cvent from the siandpoint of U8,
digtribution™); 27:15-16 (moratorivm was “a non-issue in the U.5. Although it might have been
viewed as a major issue in Furepe.™).

342, There is no cvidence that, during the moratorium peried, discounted copies of 3T1 and
3T2 would have becn resold, or transshipped, from the Umiled States to Euiope. Moz is there
cvidence that such transshipment would disrupt the marketing of 3T3 in the Unifed Stafes or
anywhere glse. No evidence was presented describing how risk of transshipment is related to the
moratorium generally, or a ban on advertising in particular. No evidence was presented concerning
the level .of discounting that would generate transshipment, the level of transshipment that would
cause an inefficiency, the actual risks of transshipment of product or how the meratorium may limit
transshipment. )

343, PolyGram considercd transshipment to be a problem only withing Europe. For
example, when Pulyll-fi'rram.ran a campaign to discount 3T1 during June and July 1998, it was
concerned about ensuring that prices in Europe were roughly equivalent, or “harmenizefd].” IX40
No effort was made to “harmonize™ prices between Furope and the U.S. See Cloeckaert Dep.

(JX97) 12:21-13:7, Gore Dep. (JX87) 24:19-23.
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0. The Hypothesiced Free-Riding Problem Counld Have Been Remedied by
Making 3T3 More Distinet from 3T1 and 3T2

344, Firms generally respond to spiilluw:r by “Emphasiz{iﬁg]. ﬂw mﬁqu;mass of their
offering.” Wind Dep. (JX91) 127:1-5. “A lol of the incentive belind direct marketing,
personalization of marketing Imessages, customization of marketing messages, all of these are
designed to try to avoid some of the impact of spillover and increase the likelihood that vour
message gets the more desirable result,™ Wind Dep. (JX913}129:1-6.

345. Dr. Ordover acknowledzed that the freeriding problem would be ameliorated if 373
were more distinet from 3T1 and 3T2 in terms of repertoire and appearanca. Ordover Dep. (JX90)
126:8-21, 130:1-21, 144:15-23 (*Surely, the further away you put the product in & product space, the
Icss of a competitive challeage it faces from the catalopgue of the same pﬂl’fﬂﬂﬂﬁl‘,”];. RX716
{Ordover Expert Repott) ) 16.

346, In 1994, Wamer vsed the ordinary teols of marketing (e g., packaging, advenising) to
create a inique identity for 3T2, distinct from 3T1. See CPF 1Y 236-241. A similar strategy could
have been pursued for 3T3 1n 1998. Moore 123:1!}—.135:9.

E. The Moratorium Wa.s Not Necessary to Avoid Consumer Confusion

1. There Is Ne Evidence of Actual Confusion

347. The principal proponent of the contention that the Three Tenors moratorium addressed
a consutner confi usin;1 problem is Paul Saintilan. Saintilan was, he says, concemed that consumers
would find it confusing to choose among three different Three Tenors albums. This concern was
not based upon research, data, or observalion. According to Saintilan, Tt was simply a concern.™

Saintilan Dep. (TX94) 81:15-82:3.



348, Saintilan did noet testify at trial and was not subject to cross-examination; however, his
deposition was offered and admitted in evidence. Saintilan Dep. (TX%4); Trial Tr. 846:4-11.

349. Atthe time of the moratorium, PolyGram had not performed any consumer research on
Three Tenors products. Saintilan Dep. (JX94)20:18-21. Saintilan had not worked on any other
marketing campaign where a similar issue of confusion was presented, Saintilan Dep. (JX94) §2:
12-16.

350. There is no evidence that consumers were actually confused in selc::tﬁng amonyg lhe
various Three Tenors albums. Hidalgo Dep. (JX88) 84:13-85:5 (PolyGram execntive explained that
assertion about consumer confusion is “speculation”); Greene Dep. (JX95) 193:12-25,195:8-18
(Respondenis’ designated Rule 3.33(c} witness on efficiencies testifled that claim of consumer
confusion “was speculation,” and that he could not say what sort of confusion may arise); Stainer
Dep. (TX85} 42:10-43:5 (in United Kingdom, PolyGram was not concemed about confusion
“becanse this | 3T3| was the new album, and this was the albur that the record trade would focus on
as a new album. If vou walked into a major supermarket, this wes the one that would have been
racked in the chart racks.™).

2. Confusion Coxld Have Been Avoided Without a Moratorium

351, PolyGram designed the cover art for 3T3 and was free to design packaging for 3T3 that
was distinct from, and would not be confused with, the older Threc Tenors products. CX3500;
CX3501; CX302; CX503; CX305; CX308. See also JX5 at UMGDO1523-001524. IX26 at
UMGO00372; CX383 af UMGQ03284,

352, There was no confusion between 3T1 and 3T2 prior Lo the release of 3T3. Stainer Dep.

(JX89) 12:8-13:20, 19:1-20:11 (head of Wamer's U.K. campaign in 1994 testified that Warner was
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not concerned abont confusion during 1994; packaging is different; cover art is different; titles Ell'f;:
different; imnages are different); Hidalgo Dep. (IX88)} 22:1-24:3 (“it was particularly impossible for.. -
the customers to confuse” 3T2 and 3T1 during 1994).

353, In _1994, PolyGram and Wamer independently used standard marketing techniques to -
distinguish their respective Three Tenors products, inciuding slip case covers (a type of CD
packaging), enhanced phote books, and product stickers. CX272 at UMGU0526 (use of sticker);
CX288 al UMGO06106 {use of sticker); CH296 at ITEN0OD05912 (use of photo book), X299 at
ATENOG0OO3904 (use of photo book); CX300 at ITENOIDORS46 (use of slip case); see also Moore
127:22-135:9.

354. Advertising campaigns on behalf of 3T1 and 2T2, emphasizing the distinctive features
of these older albums, could have helped to differentiate these products from the new Three Tenors
release. This was done in 1994 to distinguish 3T2 from 3T1. Stainer Dep. (JX89) 21:5-11; CX249
at ITENODO11254; CX259 at 3TEN0ODOTT108.

355, Bigniftcant discounting of 3T1 and 312 also could have helped 1o differentiate thess
produets from the new Three Tenors release. Saintilan Dep. (TX94) 91:5-92:11 (discoanting need
net lead to confusion if products are displayed appropriately at retaal).

356, Consumer confusion, where it oxists at all, is rclated to the retail display of the albums.
Sainfilan Dep. (TX94) 91:22.25. If products are displayved appropriately, discounting need not lead
(o consurer canfusion. Saintilan Dep. (JX94) 92:1-11; see alfse Wind Dep. {IX91) 169:17-170:6
(concwrrent advertising of products that are close substitutes will not create consumer confusion

where the advertising is properly executed}.
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357. Record rctailers have the incentive and ability to display their products it a manner that
does not conduse comsumers. Saintilan Dep. (JX94) 83:12-17, Caparro Dep. (CX609) 70:8-71;7.

358. PolyGram and Warner could have remedied any consumer confusion by requesting that
retailers display 3T3 separately from 3T? and 3T2 (e.g., not in the same end of aisle display).
Saimtilan Dep. (JX%4} 84:13-85:21.

359, In addition, Warner ¢ould have secured commitments from retailers that 3T3 would be
positioned prominently in the stores, and that 3T would not be positioned alongside 3T3. CX612
{Stockum Rebuttal Expert Report) at 4 30; Steckum 753:12-724:%; Wind Dep. (JX91) 81:20-36:5.
For example, Warner couid have prevented any CD other than 3T3 from being placed in the special
Ei.’ + ;ower digplay it provided to retailers. O'Btien Dep. (TX100) 82:11-15. Record companies
have been abie (o achieve cxclusive space in refail csiablishments. CX249 at 3TEN00011253 (in
1954, Wamcr negotiated “exclusive chain deals and prevented competitors [of 3T2] from getiing
retail space”™); Caparro Dep. (CX609) 66:4-67:10 (in 2 promotion with a retailer a wall of preatest
hits records, “its penerally asawmed that becanse Universal is funding the advertising and
promotion of it, ihat no other companies would be aitached along for a free ride™); K;:)pc:ck)' Dep.
{CX610) 36:24-37.9, 64:1-9; Moore 52:7-12, 261:23-262:18.

360. A clear marketing messape is also a key to limiting confision:

(). I there wete a siluation where the catafoy would cannibalize sales of the new
release, ig there anything you could do to limit that?

A, You know, if's all about the messape that vou send in your marketing, and if the
marketing is strong enough to peint consumers to the new record, then yon could
only — you could only do so much to lead the consumer to the purchasc. At that
point it's the consumer's responsibilily to figure out what they want, and it's vour
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duty to inake sure that the message is as clear as possible as the owner of that
content.

Gore Dep. (JX87) 72:12-73:1.
3 Respondents’ Expert Did Not Validate the Confusion Claims

36]. Respondents’ expert witness, Dr Yn;:am Wind, opined that it is theoretically possible
that some consumers faced with too much variety may elect to i:mstpnn:: their purchase because they
are ool yet certain of the relative mertts of the various products. Wind Dep, (JX91) 20:19-22:2,
131:25-133:6. However, the theory is premised upon “small studies” that are “not necessarily
generalizable to the whole population.” Wind Dep. (JX91) 25:2-20. Dr. Wind does not know how
many, if any, consumers would find the offering of three albums so confusing that they buy none.
Wind Dep. {IX91)23:14-18 (“] have no empirical evidence of this, This is an empirical question.™,

F. The Moratorium Was Not Necessary to Achieve a Commercially Sound
Marketing Strategy

362. PolyGram Vice President Bert Cloeckaert testified that, in considering how best to co-
market a new rebease and eatalague alhnms by the same artist, “there are as many theoties as they
are people in the record industry.” Some marketers prefer 1o promote catalogue albums al the same
time as the new release, others do not. Clocckaart Dep. (IX97) 08:9-101:3.

363. Respondents’ executives conclude that disappoiﬁting sales of 3’13 were probably
attributahle ta the “tiring of the concept more than anvthing else.” Cloeckaert Dep. (JX97) ?E:i 9-
74:6. See also Stainer Dep. (JX89) 74:15-18 (“the repertoire had nothing significantly new, the act
itself came across on television as slightly formulaic™); Hidalgo Dep. (IX88) 21:2-4, 60:7-61:11,
(“they are not adding anyihing which is exciting . .. As a matter of fact, | am sure that if I play the

record ~ different records for some people, they wouldn’t be able to distinguish which is which™);
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Saintilan Dep. (JX%4} 33:6-37:1 (failure to achieve sales expectations was “probably due to the fact
ihat it was a formula being repeated for the third time”™). See also Ordover Dep. (JX90) 147:12-12- .
25 {*First of all, the third release is a flop, and it’s my understanding that it flopped not necessarily
or exclusively because of the competition from other Three Tenors but because of what proved to be
mevitable, which is when you reheat the same soup three times, it may become somewhat less
paiatable™).

364. The proponent of the *sound commercial strategy™ argument is Respondents® expert,
Dr. Yoram Wind, Dr. Wind's opinion is entirely dependent upon the assumption that 3T1, 372, and
313 are part of a single product line. Wind Diep. (JX91} 78:22-24. Dr. Wind assumes that, when
marketing « s oduet line, the goal is to target the various products to different scgimenis of the
market. Wind Dep. (iX21) 77:10-78:21, However, Dr. Wind’s essential assumption is inconsistent
with the facts of the case — where Warner and Pﬂl}’GfﬂIﬂ specifically retained their rights to exploit
3T1 and 3T2. See CPE Y 66-G8.

365. Respondents clected not to call Dy, Wind to testifv at trial. Trial Tr. §46:4-11.

366, Dr. Wind admits that he did not review the evidence in this case to determine if the
moratorium was actually necessary, as epposed (o terely thec:relical_l}' or “plausibly” necessary.
Wind Dep. (JX91) 10:12-11.:20 (“So [ did not analyze what actually happened.”). According to the
list of documents Dr. Wind reviewed or relicd upon, Dr. Wind considered no documents from the
fiies of Warner; no deposiiion teshmony of any individual responsible for marketing 3T3 in the

United States; and no deposition testimony of any Warner employee. Complaint Counsel’s
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Findings of Fact, Conelusions of Law, Order and Memorandum of Law in Support Thereof
Appendix B: Unpublished Materials Cited in Trial Memorandum In Support Complaint Counsel’s
Findings of Fact, Conclusions of Law and Order, Tab 1.

367. Dr. Wind has not studied the recorded music industry, has not worked in the recorded
music mdustry, and has not consulted to the recorded music industry. Wind Dep. (JX91) 5:16-24,

368, Catherine Moore, an expert in the marketing of recorded music products who did
1estify at irial, explained that while it may be useful to market recorded music products by one artist
together, this is not necessary because a new release must be given its own unique identity and form
its own message to consumears. Moore 139:11-19.

369. i iike Dr. Wind, Professor Moore has substantial experience in markeiing music
products. Professor Moore is the director of the music business program at hew York University,
and is also a professor in that program. The music business program is an academic program that
trains students for careers in the music industry, particularly in marketing, advertising, and
promution. Professor Moore teaches courses that focus on marketing and pricing issues in the
recorded music industry. [n addition, Professor Moore has nearly 20 vears of experience working
and consulling in the recorded music industry for operations as varieid as relail music stores,
distribution companies and labels. Moore 8:21-18:1.

370. For these reasons, and because Dr. Wind was listed as an expert withess by
Respondents but never called, Dr. Wind’s opinions about the *necessity” of a “commercialiy

sound” strategy are given little weight.
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XI. ThereIs 3 Significant Risk that the Unlaw{ul Conduct Will Recur

371. It is not unusual for an ariist to releasc material on more than onc label, Moore 85:4-9:
Hoffman 293:3-294:8; Gore Dep. (JX87) 68:8-6%:4; Caparro Dep. (CX609) 76:16-19 ("artists jump
labels, contracts expire™); Constant Dep. (JX94) 97:10-19 ("It happens all the time in the music
business . . . ) CX604-D ("many artists and orchestral contracts are short in duration and refer only
to specific recordings™). Examples of artists that have switched from one label to another include
Janet Jackson, Mariah Carey, Rod Stewart, Placido Domingo, Jose Carreras, Vladimir Horowitz,
Danie! Barenboim and Leonard Bernstein, Moore 83:4-87:14. Cther examples identificd by
PolyGram witnesses include Terry Dexter and Fabulous {Hoffman 293:4294:8); Elton John and
Wiilie Nelson {C« =aro Dep. (CX609) 73:25-74:14); and Miles Davis, George Benson, Sarah
Brightman, Peter White, and Keith Jarrett (Gore Dep. (JX87} 63:7-64:25, 68:8-69:4). Since it is
common for an artist to record for more than ooe label over time, many artists have catalogue
alburns that appear on a label different from the label thal releases the arlist's new records. When
that oceurs, the same incentives to enter into an agreement not to compete will exist that caused
PolyGram and Wamer to enter into the Three Tenors moratorium agreement.

372, Collaborations where competitors share financial interests in a product, and therefore
may have the incentive to enter iNta a moraloriumm agreement to protect new products from
competing with extra-venture products, are comymon. For example, il is commeon for one music
company to “release” an exclusive artist to a competing company for purposes of a particular
projeet. Moore 39:4-40:9. The music company that receives the services of anather company”s
exclusive artist, may reciprocate by releasing one of ils exclusive artists for a future project.

CX513; CX515, CX51b.
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373, A music label may release an artist from his éxclusive recording ¢onfract in return fora
rovaliy on the arfist’s first album on his new label. When this occurs, the two competing labels have
a shared financial interest in the success of a particular album. Hoffman 357;12-25. Unless
gnjoingd by the Court, Universal may seck a moratorium agreement to limit discounting or
advertising of an artist’s catalogue items on a competitor’s label where it has obtained a release to
have that artist parform far it

374. Universal Music Group and Sony Music Entertainment have formed a joint venture to
distribute music over the Internet. Universal, Sony, and other music companies will provide their
music to the venture, known as “pressplay” on 2 non-exclusive basis. Accordingly, the music
products marketes © - w2 joint venture may also be marketed through traditional retail outlets.

X530
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UNITED STATES O AMERICA
EEFORE FEDERAL TRADE COMMISSION

In the Matter of

POLYGRAM HOLDING, TNC,,
a corporalion,

DECC A MLISIC GROUP LIMITED,
a caorporalion,

L MG RECORDINGS, TNC., I7ocket No. 9298
i coTporibion,

and

LNIVERSAT. MURIC & VIREG
DISTRIBLUITION C0OEP.,
a corporation,

To: “The lonorable fames P limony
Adnvinistrative Law Judge

COMPLAINT COUNSEL'S PROPOSED CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction ovar the subject matter of this
pracecding, and over Respondents PolvGrana Holding, Inc.. Decea Music Group Limited, UMG
Recordings, Tnc., and Universal Music & Video Distribution Corp. {collectively, "PolyGram™ or
“Respondents™). |

2. Atall relevant times, each respondent was a corporalion within the meaning of

Section 4 of the Federal Trade Commisston Act, 15 11.8.C. § 44,



3. Respondents’ acts and practices, ineluding the challenged ucts and pracuces, are in or
affect commerce ay “conunetce’ i3 defined in the Federal Trade Commission Acr,
153 10.5.C. § 44,

4. Respondents have entered inlo comiracts, combinalions, or conspiracies with their
competilor, Warner Music Group (“Warner™), constituting unfair methods of competition, in
violation of Section 5 of the Federal '] rade Commission Act, 13 L5 § 43,

5. An antitrust plaintifl may prove the catstence of a contract, combinallon, or conapiracy
by providing either direct or cireumstanial evidence sufiicient to warrant a finding that the
comspirvatars had & unity of purpose or comemon dzsign or understanding or a meeting of the
minds i1 an unlawful arrangement.

&, In 1998, PolyGram and Warner azeced 10 observie a “moratonont’ of comfipelitive
activity. The parties agreed to forge discounting and advertizing of older Three 'I'encrs audio and
viden products {reforred 1o as “3T17 and “3TZ27) for a pented of ime fellowing the release of a
new Three Tenors recarding (referred to as “3T3 ")

7. Certain categorics of restraints almost always tond 1 raise priec of reduce puipll, and
hence are presumptively anticompetitive.

8. The moermaterinm agresmont between PolyGram and Wamer to [orgo discounting and
advertising is likely, absent an etticiency justification, to lead o higher prices or reduced output,

and hence i3 presumptively anlicompettive.



9, Where a presumplively anticompelitive agreement 15 proven, the burden shifts to the
Nespondents to prove the existenes of a plausible and valid effictency justificaion for the
restrainl. That is, Respondents nst show that the moratorivn was neccssary in ordar to
promote competition and bene it consumers.

H). Where a presumptively anticompetiiive restraint is said to be ancillary to a
collaboration, Reapondents must show that the restraint is necessary in order 1o achizve the pro-
vompetitive benafits of that collaboration.

11, An agicement entered mio [ollowing the formation of a joinl venturs to forgo
discounting and advertising for the pre-cxisting, separalely produced, and separatzly distributed
products of the individual venturers is nol ancillary to the joint venture agreement. The priee
restraint is per se tllegal.

E2. Where the prollered elficiency justifications are cither inplausible on thair face gr
invalid in view of the relevant facts, the presurprively anticompelitive restraint can ha
condenned, without delining the relevant market, assessing markei powecr, or cxamining actual
anticompetitive effects,

13, An efficiency argument is implavsible {insufficicat on its face) where, for example, il
15 pretextual, fnapposite to the factual circumstances presented, or ;‘i,'hers: the argumunt is
prerised upon the clabm that competition iz unworkable or undesizable.

I4. Anefficieney justification should be refecied 25 invalid where, for exarmple, it is
speculative or unproven, where the argument sweeps (oo bruadly, where there is a less restrictive
alternative, or where the restraint 1s not an elfective remedy for the compotitive prohlem that it

purports o address.



15, Itis not sulficienl for Respondents merely 10 udvance o slausible hypothesiz as to
why 4 suspect resitaint could have been cfficiency-cnhancing. Respondents must produce
evidence to demonstraie that the restraint did in fact promote efficiency.

14, Fespondenls havz rot met their burden oldentfying a piausible ¢llicieney
justification for the challenged restraints. Respondents” claim that the moratoriim doreement
addresses a market failure in Europe can not justify the agreemignt to restrain competition in the
Unted Stales,

17, Even if the justifications proffered by Respondents were deemed plansible,
Rusnondents have not met their burden of proving the existence of a valid efficieney justilicaton.

18, Inorder to demonsirale a valid free-rtding defense, Respondents must show that:

(i) absent the challenged restraints, tree riding was likely to have the effect of climinating some
valued service [tom the markeiplace; {3 there was no reasonable means by which e competitor
that benefitred Jrom the valued service (the alleoed froe nder) coudd have compensated the firm
that was providing such service; and (i1) there were no less restrictive aiternatives, Respondents
have satisficd none of these requirsments.

19, In the reeorded musie industry, 115 commaon for advertising and other promottonal
activity to benefit a competitor ditterent frona (and 1 addition lo)d {:hc firm1 that finded the
advertising. Gemf'ally, this does not lead record companies to abandon or even signilicantly to
curtail advartising. The ovidence docs not support a Anding that the venturers” adverlising
expenditures in support of 3173 would have significantly decreased in the Uniled States without

the mworalerium agresment.



20. Where [irms that sharc the benefits from advortizing alse share the costs of such
adverlising, frec-ticer problems are reduced or eliminated. Even assuming that thens was a
potential free-riding problem in commection with acvertising for 3T3, PolyGram and Warrer
effectively remedicd the free-riding problem by sharing the costs of advertising 3T3.

21, Other substantially less restrictive altematives [or addressing the purported freg-
riding concern were alsoe available to PolyGram and Warner, For example, Respondents couald
have limited the moratorium to Eurepe (the site of the alleged free-riding problem).

22, The Three Tenors moratorium agreement was not nesessary to sliminate consumsr
confirzion. The evidence does not support a finding that consumers were actually contused in
seleciing among the various Three Tenors producis. Furtter, the potential for conlusion could
have been remedied by making the packaging Far 3T3 more distinet, and/or by working with
relailers o cnsure that the Three Tenors products were digplayed in 8 manner thar consumers
would not find confusing.

23. The ¢laim that suppressing promotion of similar, compating products 18 neccssary in
order to elimingte confusion conflicts with the basic policy of the antitrust laws, Contusing
competition is peeferred to the clarity offered by cartclizatiorn.

24. The Three Tenors moratorium agreement was not necessary for the formation of the
3T3 collaboralion between Warner and PolyGram.

25. The Three Tenors moratorium agrsement was nat necessary for the effactive
marketing ol'373 m the United States.

26, Modest cost savings may be achicved by any jeint sclling amangernent; this hoewever

is not 4 sufficient justiffcation [or the adoption of presumptively anticompetitive restraints.



27, When a firm withdraws roor the market a1 the hehest ol a tival, this wiil enahle the
surviving competitor to generale additional corsumet attention, publicity, and sales. These
elfects may be the by-product of any market division agregmen, and are not a cognizable
aniitimst defense.

28, Section 5 ol the ITC Act proscribes amicompetilive apreements,  Respondents’
¢laim that the moratorium agreement was not implemented in the [njted States is not supporied
by the evi.dcnce, anad 12 not 2 valid antitrust defense,

249, Respondents claim that they withdrew [Tom the moraloviaem agregment 's pot
supported by the evidence, and is not 2 valid antitrust defense. To cstablish withdrawal from a |
eonspiracy, Respondents must show that affirmative acls inconsistent with Lhe object of the
conspiracy were communicated in a manner reasonably caleulated to reach co-conspirators,
lLespondernts did nol effectively communicats to Warner an inlentian o withdrasy from the
mMOrAtoriue.

AN, Respondents’ clatm that, absem the moratorium agreement, PolyCrars would niot
have discounted 3T1 during the moratorium period 1s not supparted by the cvidence, and 15 not &
valid antitrus! defense. This i3 lantamount to ckaming that the price level agreed upon by
competitors PolyGram and Warner was reasonshic. It is a long-standing antitnizst principle that
the reasonalhle price is the one generated by the interaction of buyers and sellers in the

marketplace, and not 4 price chosen by scllers,



31, "I'he acts or practices of Respondents were and are Lo the projudics and oy of the
public. The acts or practices constitnte unfair metheds of competition in or affecting conuneres
in violation ol Section 5 of the Federal Trads Commission Act, 13 TR0 § 45, Thess acts may
recur i the sbsence of the Proposed Order entered in thas proceeding,

32. Entry of the Proposed Order is in the public Interest, and (s necessary o protect the

public now and in the fulare.



UNITED STATES OF AMERICA
BEFORE FEDERAL TRADE COMMISSION

In the Matter of

POLYCGRAM TIOTDING, INC.,

a corpotration,

DECCA MUSIC GEOUP LIMITT:D,
a corporation,

I,
LUMG RECORDINGS, INC., Dacket No. 9298

& corporation,
and

UNIVERS AL MUSIC & YIDEO
DISTRIBUTTON CORP |
a corporalion.

ORDER

- L

A, “PolyCGram Liolding™ means PolyGram Holding, Ine., its dircctors, officers,
employees, agents, representatives, successors, and agsigns; its subsidiarics, divisions, groups,
and affiliates controlled by PolyGram Ilolding, [nc.; and the respective directors, officers,
cmplovees, agcnts, representatives, suceessors, and assigns of each.

B “Decea Music™ mcans Decca Music Group Limilad, its directors, officers,
employvees, agents, representatives, successors, and assigns; 1ts subsidiarics, divisions, groups,
and affiliates controlled by Decea Music Group |imited; and the respective directors, officers,
employees, agenls, represenlalives, successors, and assigns of sach.

C. “UMG” mewns UMG Recordings, Tnc.. its directors, officers, employees, agents,
representatives, succossors, and assigns; its subsidiaries, divisions, groups, and affiliates
controlled by UIMG Recordings, Inc,; and the respective direciors, ollicers, emplovees, agents.
Tepiesentatives, successors, and assigns of each.



> “UMVTY* means Universal Music & Video Distribution Corpe, its directors,
olTicers, employecs, agenls, representatives, sucecssors, and assigns; ivs subsidizries, divisions,
groups, and atliliates controlled by Universal Music & Video Distribution Corp.; and the
respoctive directeors, olficers, emplovees, agents, representalives, successors, and assipns of cach.

L. “Respondents” means PolyGram Holding, Decea Music, TMG, and TIMVD,
individually and collectivaly,

F. “Commission” means the Federal Trade Commission.

G. “Audio Product”™ means any prerecorded music In any physical, elecuomic, or
other form or format, now or hereafter known, including, but not limited to, any eompact dise,
magnetic recording tape, audie DVD, audio cassetfc, album, audiotape, digital andic tape,
phonograph record, electronic reenrding, or digial andio file (fe., digital files delivered 1o the
consumer electronically to be stored on the consumer’s hard drive or other storase deviee).

H. “Wideo Product” means any prerecorded visual or audiovisaal product in any _
phyzical, efectromic, or other form or format, now or hercafter known, including. but not linrited
to, any videvcassette, vidcotape, videogram, vidcodise, compaet disc, clectronic recording, or
dipital video file (i ¢., digital files deliverad to the consumer elecironically to be stored on the
consumer’s hard drive or other slirage device).

1. “Reller” means any Person other than a Respondent that produces or sells at
whalesale any Audio Product or Video Product.

I “Joint Venture Agreement” means a written agrecment between a Respondent and
a Seller that provides that the parties to the agreement shall collaborate in the production or
distribution (mcluding, without limitation, through the licensing of intellectual property) of
Audio Products or Video Products,

K. An Audio Produet or Video Product is “*Jointly Produced™ by a Respondent and a
Seller when, pursuant to a written agreement between such Respondent and such Seller, each
contributes significant assets 1o the production or distritnation of the Audio Product or Video
Product {including, without limitarion, personad atislic services, intellectual property,
technplogy, manulacturing [acilities, or distribulion nelworks)y 1o achicve procompetitive
benelits. For example and without limitation, an Audio Produet or Video Product s “Jointly
Praduced” by & Respondent and a Seller when (1) such product is manufactured or packaged by
such Seller and sold at wholessle by such Respondent, or (2) such product is manufuctured or
packaged by such Respondent and sold al wholesale by such Seller.

L. “T'erson™ means hoth natural persons and artificial persons, including, but not
timited to, corporations, partnerships, and unincorporated entities.

[ (]



M. “Officer, Director, or Employee™ means avy officer or director or management
employce of any Respondent with responsibility for the pricing, markcting, or =ale in the United
States of Audio Products or Video Products.

™. “United States™ means the fifty states, the District of Columbia, *he
Commaonwealth of Puerlo Rico, and all territories, dependencics, and posgessions of the Tnited
States of America,

II.

IT IS FURTHER ORDERED that Respendents shall cease and desist from, directly,
indirectly, or through any corporate or vthar device, in or affecting commerce, as “commerce”™ I8
defined in the Federal Trade Commission Aet, soliciting, participating in, cnlering into,
attempling lo enler into, implementing, attcinpting to implement, continuing, aticmpting to
continue, or otherwise facilitating or atempting to facititate any combination, conspiracy, ar
agreement, either express ar implied, with any Seller:

Al 1o fix, raise, or stabilize prices or priee levels, in connection with the sale in or into the
United Siates ol any Audio Product or any Video Product; or

. that prohibits, restricts, regulates, or otherwise places any limilation on any truthiul, non-
deceptive advertising or promeotion in the United States for any Audio Product or any Yideo
Product,

IIL.
IT IS FURTHER ORDERED that:

A It shall not, ol itself, constitute a violation of Paragraph 11.A. of this Order for a
Respondent to entet inlo, atlempt to enter into, or contply with a written agreement lo set the
prices or price levels for any Audic Prodoct or Video Product when sucl written agreement is
reasonably related to a lawtul Joint Venture Agreement and reasonably necessary to achieve its
procompetitive benefits,

E. It shall not, of itself, constitute a violation of Paragraph 1LE. of this Order fora
Respondent to enter into, attempt to enter into, or comply with a written agreement that regulates
or restricts the adveruging or pronmmotion for any Audio Product or Video Product where such
written agreement is reasonably related to a lawful foint Veniure Agreement and reasonably
necessary 1o achieve its procompetitive banefits.

C. It shall not, of itself, constitate a violution of Paragraph ILA. of this Order fora
Respondent and a Seller to entes into, attempl 1o cnier inlo, or comply with a written agreement
Lo set the prices or price levels for any Audio Product or Video Product that is Jointly Produced
by such Respondent and zuch Seller.



. it shall not, of itself, constitute a viclatton of Paragraph [1.13. of this Onder [or g
Respondent and a Seller to enter intn, attempd 1o enter into, or comply with a writlen agrecment
that regulates or restricts the adverlising or promotion for any Audio Product or Video Mroduct
that ix Jointly Produced by such Respondent and such Scller.

E. It shall not, of itsell, constifute 4 vinlation of Paragraph [LB. of this Order fora
Respundent to enter into, attempt to enter into, or comply with a written agreement, industry
code, or industry ethical standard that is: (1) intended to prevent or discourage the advertising,
markeling, prometion, or sale to children of Audio Products or Video Products labeled or raled
with a parental advisory or cautionary statement as to content, and (2) reasonably tailored 1o such
objective,

I I any action by the Commission alleging viplations of this Order, each Respondeni shall
bear the landen of proof in demonstrating that its conduct satisfics the conditions of Paragraphs)
LA LB, ITE.C, and IIL.IY. of this Qrder.

LV,
IT IS FURTHER ORDERED that.

A Within sixty {60) days after the date this Order becomes final, cach Respondent shall
submit to the Commission a verified written report setting forth in detail the manner and form in
which the Respondent has complied and s complying with this Order.

E. One (1) year aller the date this Order becomes [inal, annually for the nexi mne [9) years
oft 1he anmiversary of the date this Order becomes Iinal, and at other times as the Commission
may require, each Respondent shall file with the Commisaion a verified written report:

1. setting forth in detail the manner and form in which it has complied and is
coinplying with this Order; and

2. identifyving the title, date, parties, ternt, and subject matter of each agreement
between any Reapondent and any Scller, enicred info or amended an or after the date thas Order
becomes final, that: (a) fixes, raises, or stabilizes prices or price levels in connection with the
sale in ot into the Uniled States of any Audio Product or Video Prodiet, or (b) prohibits, restricts,
regelales, or otherwise places any limitation on any iruildul, non-decepiive advertising ot
promotion in the Umited States for any Aodio Product or any Video Product (other than those
Audio Products and Video Products that are Jointly Produced).

PROVIDED ITOWEVER that Respondents shall not be required to identify in their reports to the
Commission any agreement that: {i) was previously identified to the Cormmission parsuant to
Paragraph [V.B 2., and (i) was not amended [ollowing such previous identification.



L]

C. Each Kespondenl shafl retain copies of all written agreements idenlifed pursuant to
DParagraph IV.B.2. above; and shall file with the Commission, within ten (10) days™ natice to the
Respondent, any such wnilcn agreements as the Commission may requin.

Y.

IT IS FURTHER ORDERED that each Respondent shal] notify the Commissicn al
least thirty {30) days prior to any proposed change in the Respondent such as dissoiution,
assignment, sale resulting in the emergence of a suceessor corporzlion, ¢ the creation or .
digzsolution of subsidiaries or any other change in the corporation that may affcct compliance
ahligations arsing out of the Ordar.

VL

IT IS FLRTHER ORDERED that, for the purpose of determining or sceuring,
cotnplianee with this Order, upon wrillen reqguest, sach Respondenl shall permit any duly
authorizad representative of the Commission:

Al Aceess, during office hours and in the presence of counsel, 10 all facilitics and access ta
inspect and copy all books, ledgers, accounts, correspondance, memoranda and other records and
documents m the possession or under the contral of the Respondent relating 1o any maticrs
contained in this Order; and

B. Upon five (5) days  notice to the Respondent and without restraint or inlerference from it
Lo inletview officers, directors, or employees of the Respondent.

YL
IT [5 FURTHER ORDERED that each Respondent shall:

A, Within thirty {300} days after the date on which this Order becorues final, send a copy of
{his Order by first class mail to each of its Officers, Directors, and Emplovecs;

B. Mail a copy of this Order by FArst class mail to each person who becomes an Officer,
Dircctor, or Employee, no later than {30) days after the commeneement of such person’s
employment or affiliation with the Respondont; and

. Require each Officer, Director, or Emplovee to stgn and submil lo the Respondent within
thirty (307 days of the receipt thereof a statement that: (1) acknowledzes recaipl of the Order; (23
represents thal the undersipned has read and understands the Order; and (3} acknowledpes that
the undersigned has been advised and understands that non-compliane: with the Order may
aubject the Respendent to poenaltics for violation of the Order,



VI

IT I8 FURTHER ORDERET) that this Order shall terminate twenty (260 vears after the
date on which the Order becomes {imal.

James P 'l'imdn}-'
Administrative Law Judge

DATELD:
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A&R:
Opco:

PAF:

POS:

The first Three Tenors album, Tae Three Tenors, released in 1990 by PolyGram.
The second Three Tenors album, Three Tenors in Concert 1904 .released in 1994 by Warner.

The ihird Three Tenors album, Fhe Three Tenovrs - Parfs 1998, released in 1995 as a
collaboration between PolyCiram and Wamer,

Artist and Repertoire (see definition in Technical Terms).
An Operating Company (see delinition in Technical Terms).

I'romotion, Advertising, and Publicily, lerm used within Warner for money expended on
marketing an album. {3 Bricn 401:12-17)

Foint of Sale.



Technical Terms

Artist and Repertoive: A business unit within a recorded music company responsible [or Onding
the artist, matching the artist with repertoire, and ensuring that what the artist is recording
conforms with what the label aniicipaled when the artist was signed on the label, (JX103-D
{(Moore Lxpert Report) al 714 Moore 12:23-24, 30:12-31:8, 125:25-126:10, 261:3-14)

Cataloguc: Older aibum(s) that continuc o be offered for sale by a music company. An album will
generaily be considered a catalogue recording when it has bech marketed for two or more
voars, (Holfman 309:22-310:3, Moore 25:9-15: IX105-G (Moore Expert Report) at € 3(;
O’Bricn 394:19-23)

Expleit: A term that, when uscd in refercnce tw a recording, encompasses selling, advertising,
marketing, and promoting the album, (O'Brien 422:6-11)

Label Group: A firm that coordinates, oversess, and assists the operations of several labels. (Stip.
178, Moore 32:5-34:18)

LachLHhcl Company: A firm thal develops, acquires, and produces recorded music. (Sup, € 73
Moore 28:17-32:4)

O-Card/Slip Case: A tvpe of packaging tor compact discs, Madc from cardboard package, and
often centaining different art work from the (21), the o-card/slip case 15 placed over the
standard, piastic jewel case. An o-cards/slip case is used by record companies to make the
packaging of 2 product more distinctive, and 1o have it stand out at retail. (Moore 113:21-
114:22)

Operating Company {*Opeo™): A subsidiary, affiliate, or division of a record company
reaponsible for sales within a particular country. The open generally will act as a digtribating
and marketing center for that territory. (Stip. § 148: Moore 3G:21-37:7)



Personnel

Azzoli, Val: Co-Chairman and Co-Chief Exceutive Officer of Atlantic Recording Corp. during
15058,

Baruchk, Wayne: Executive employed by Resorts Preduction, Ltd. {part of the Rudas Organization)
dunmng 1938,

Caparro, James: [n1 1998, the President and CEO of PolyGram Group Distribution, and currcntly
the Chairman and CEO of the Island Deflam Music Group, a label within Universal Music
{iroup.

Carreras, Jose: One of the Three Tenors.

Cloeckaert, Bert; Vice President for Polygram in Continental Curope during 1998, and currently
the Scnior Viee President of Commercial Affairs for Universal Music International,

Constant, Richard: General Counscl of PolyiGram NV, during 1998, and currentfy (feneral
Coungel to Universal Music Interhational, Lid.

Creed, Pat: Senior Director for Produet Development for Atlantic Recording Corp. during 199%;
responsible for the marketing and promotional activitics for 3173 in the United States,

Domingo, Placido: One of the Three Tenors

Ertegun, Ahmet: Co-Chairman and Co-Chiel Execulive Officer of Allantic Recording Corp.
during [998,

Germaise, Vieky: Scnior Vice Prosident of Marketing for Atlantic Recording Corp.

Gore, Kevin: Senior Vies President and Gerneral Manager of PolvGram Classics and Jacz during
1958, and cirrently President of Viniversal Classica Gronp, LLS,

Greeng, Stephen: Commercial Planning Manager for the Decca Record Company during 1994,

Hidalgo, Melchor: Manuging Direclor of Classics and Tazz for PoivGram’s Spanish operating
COMPAILY.

Hoffman, Rand: Scuor Viee President of Business Altaits [or PolyGram [Tolding during 1998.

1.2



Kommerell, Roland: Presideni of Decca Record Company. Ltd. between 1989 and July 1996,

Kaon, Stephen: An outside atlomey for Polypram during 1998,

Kopecky, Gerald: Senior Vice President of Sales for the Universal Classics Group.

Kronfeld, Erie; President and Chief Operating Otficer ol Polygram Hoelding through March 1,
1958,

Levine, James: Conductor of the 1998 'Fhree T'enors coneort.

Levy, Alain: President of PolyOram Records through 1998,

Lewis, Roger: President of the Decea Record Company through October 1008,

Lopes, Ramon: President of Wamer Music Intemational during 1998,

Mehia, Zubin: Conductor ol the 1990 and 1994 Threo Tonots concerts.

Meoore, Catherine: Complaint Counsel's recorded music indusiny cxpert. Professor Moore has
substantial expericnec in marketing music products. Professor Moore i3 the direclor of the
music business program at New York University, and is also a profzssor in that program
teaching courses that focus on marketing and pricing issucs in the recorded music indusiry.
Professor Meore has nearly 20 years of experience working and consulting in the recorded
music industry for operations as varied as retail music stores. distribution companies, and
labels.

0O’Brien, Anthony: Chief Financial Officcr and Executive Vice Prestdent of Atlantic Recording
Corp., and Wamer's lead negotiator with regard to the Three Tenors agreements with
PolyCGiram, and with Tibor Rudas.

Ordover, Janusz: Respondenls’ ceonomic expert,

Pavurotti, Luciang: One of the Three Tenors.

Roberts, Chris: President of PolyGram Claszics and Jazz,

Robinowilz, Stuart: Senior legal advisor to Warner Music Group durng 1998,

Rallefson, Richard: Senior Vice President of marketing for the Deeca Record Company through
1963,



Rudas, Tibor: The Three Tenors concert promotor, and President of Resorts Production, Lid.

Saintilan, Paul: idirector of Straregic Development in earty 1998 taen Senior Marketing Dlirector,
for the Decca Record Company beginning in mid-1998, Saintilan was PolyGram’s chicl’
lfaison with Warmner in 1998 with regard to the marketing of 3T3 and the moratorinm,

Scott, Margo: Vice President of Business and [egal Affairs for Atlantic Recording Corp,

Stainer, Dickon: The head of Decca Records, UK. since 1907; Marketing Manager for Warner
- Classics during 1994,

Stockum, Stephen: Complaint Counscl's cconomic ¢xperl. Dr. Stockum is Senior Vice President
of Glassman-Oliver Leonomic Consultants, with three degrees in econormics including a
doctorate from the University of Penasyivania. He has held several positions as an
economist at the Federal Trade Cormimission, and has published approximately ten articles
O1 ANLitrust CCoNomICs.

Wild, Phil: Lixecutive Yice President of Dusiness and Legal Aflairs for Atlantic Recording Com.
during 1998.

Wind, Yoram (Jerry): Respondents’ marketing expert.



Company Names
AOL Time Warncr Ine.: The parent compaity ol Wamer Communicatioms [ng.

Atlantic Recording Corp, (“Atlantic”): The Warter label in the [mited States 1esponsible for
marketing 3T2 and 3T3 in the United States.

The Decea Music Group Limited (“Deces MGL”™): The successor to the Decca Record Company
Lid.

The Decea Record Company Lid. (“Thecea™): In 1998, a Polv(iram label that owned the copyright
to the masler recording o 3T1. Responsible G marketing 3T3 outside of the United States.
Decca was the predecessor to the Daeca Music Group Limited.

Deutsche Grammophon: A PolyGram/Universal label thar was part of PolvGram Classics and Jazz
in 194985,

Island Defdam Music Group: A PolvOramyTiniversal label
Lindon Records: The alter ego of Decca m the Uniled States.

Philips Classics: A PolyGram/Universal label that was part of PolyGram Classics and Jazz in 1998,

PolyGram: A group of fums - alfiliated with PolyGram NV, — that were for many vears engaged
in the business of producing, markcling, and distobuling recorded music and videos in the
United States and worldwide. Among the firms composing Palyeram were Decea, PolyGram
Records, PolyGram [Hatribution, and PolyGram Holding. In December 1998, PolyGram
became part ol the Universal Music Group.

PolyGram Classics and Jazz: A label group and division of PolyGram Records, lnc. during 1998,
The labels in this proup were Decca, Philips Classics, 1Jeutsehe Gramrnophon, and Verve.
PolyGram Classics and Jazz is the predecessor ol Universal Classics Ciroup.

PolyGram Group Distribution, Inc. (“PGD™): A PolyGram company responsible for distributing
and selling audio and video produets in the United States, including 3T1. PolyGram Group
Distribution was the predecessor to UMVD. :

PolyGram Holding, Ine.: A PolyGram company thut provided services to PolyGram subsidiaries,
including lezal services, financial services, business affairs scrvices, and human resources
services,



PolyGram Records, Ine.: Predecessor to LMO Recordings, Ine. PolyGram Classics and .I AZr was
a division of PolyGram Records, Ine,

Resorts Production, Ltd.: A company ovwred by the Rudas Organization that produced the 1994
and 1998 Three Tenors concerts. Resorts Production, Lid. licensed 1o Wamer the right to
distribute andio and video recordings of 3T2 and 3T3,

Sony Classical: A music company that distributes the 2000 album The Three Ternors Chrisimas.

Teldec: A Warner label affiliated with Warner Music International.

LIMG Recordings, Ine. (*UMG™): A subsidiary of PolyGram Holding, Ine, and suceessor to
PolyGram Records, Ine,

Universal Classics Group: A division of Universal Music Group and successor to PolyGram
Classics and Jazz.

Universal Music Group (" Universal”): The company into which PolyGram was merged during
1958,

Universal Music & Video Distribution Corp. (*UMVD™): A subsidiary of PolyGram ITolding,
[ne., and the successor to PolvGram Group Distribution, Tne.

Verve: A PolyGramATniversal label that was part of PolvGramn Classics and Jarz in 1998,

Vivendi Universal 8. A.: The parent company of UMG Recordings, inc.

Warner Benelux B.V.: The Warner company that cxecuted the 1997 collaharation agreement with
PolyCGram regarding the distnbution of products detived trom the 1998 Three Tenors World
Cup concert,

Warner Communications Ine.: The parent company of Warner.

VWarner Music Group (*Warner™): A group of firms — allitated with Warner Communications
—engapcd-in the business of proaucing, marketing, and distrbuting recorded music and

videos in the United Stales and worldwide,

Warner Music International (*WMI™): A Warner division thal manages and coordinates the
music operations of Warner's operating companies located outside of the Tnited States.
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Jamnes Caparro

Witness Name

WAS ADMITTED INTO EVIDENCE!

l’dentlf" catml_l
Chairman and CEQ of the Tsland Deflam Music Group:

Respondents” 3,33(c) witness regarding the promaotron of

new prodiucts in the United States when catalog products
are owned by another company.

Exhibit No.

CRe09

- Bert Clocckactt

Senior V.I. of Commcreial Afaars or Universal

| Tniemnational;

" Respondents®™ 3.33(¢) witness regarding the marketing by
f Universal Music Group of newly relcased audio products

where cerlain of the featured artists” catalogoe andio
products are distributad by a competing music company
distributor 1 Europe,

. Respondents’ 3.33(c) withesses regarding the factual
i basis for the contentions in Respendents” Thied and
. Fourth Additional Defenses.

IX97 [‘fu]umc. 1}

Bert Cloeckaerl

i Semor V.P. of Commercial AfTairs For TIniverzal

International;

Eespondenis™ 3.33(¢) witness regarding the marketing by
Ulniversal Music Group of newly refeased audio products
where certain of the featured artists’ catalogue audio
products are distributed by a competing music ¢ company
distributor it Europe;

Respondents™ 3.33(c) witnesses regarding the factual
basiz for the conlentons in Respondents’ Third and

| Fourth Additional Detfenses.

1

98 (Volume 21

The designated portions of this testimony arc listed 1 the Partics” Consalidated

Neposition Designations. 1Yor the convenicnee of the Court, we enclinse an additional
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{ﬁichard Constant

Crercral Counsel to Universal Music Int’], Lrd.;

Respondems” 3.33{c) witnesses regarding the facigal
basis for the contentions in Respondents’ Fifth Additional
Dretensc.

IX 9%

Eri¢ Fuller

Rospondenls” 3.33({c) witness regarding date concenung
wholesale prices, price levels, price poimnts, discounting
and price reductions related 1o the 1990 Three Tenors
album in the United States from 1990 through the present,

Kevin Core

President of Universal Classics Group, U.S.;

Respondents” 3.33(c) wilness regavding the marketing by
Universal Music Group of newly refeaged audio products
where cerlan of the featirred artists” catalogue audia
products are distributed by a competing music comparty
distributor:

Respondents’ 3.33(c) witness regarding the marketing by
Universal Music Group of newly released video products
where certain of the leatured arists” catalogue video
products are distrbuted by a competing mustc company

. disinbutor.;

Respondents” 3.33(c) witness regarding the sale,

mratketing, disboibution and pricing n the United States of

the 1990 Three Tenors audio and video products duiing
1948,

Stf:li-hcn Groene

Melchor Hidalgo

Rand Hoffiman

Busincss Manhger of Catalﬂg Developmont for Universal

Music Intemational; i

Respondents’ 3.33(c) witnesses rezarding the [actual
basis [or the contentions in Respondents’ Third
Additional Nefense and Fourth Additional Defense,

- Managing Direclor ol Classics and Jazz in Spuin.

IXR7

X608

IX85

| Ti8s

Senior V.P. of Business Affairs for PolyGram Holding,
Ine.

JXG9




Respondents’ Feonomic Expert Witness.

stephen Ko - Onutside counsel for PolyCiram Hn]dingﬁm; ‘ RX710
| Eespondents® 3,33(c) wilnesses regarding the factual
basis for the contentions in Respondents’ Fifth Addrional
Defense.
Gerald Kopecky | Senior V.P. of Sales {or the Universal Classics Music : X610
Crroup;
Respondents’ 3.33({c¢} wilness regarding the sale,
matketing, distribution and pricing in the Umniled Stales ol
the 1990 Three Tenors audio and video products during
| 1994,
Fric Kronfeld  President and COO of PolyGram Holding. X386
Jonathon V.P. of Business and Legal Allairs for Island DetTam Cx6l11
LLieherman Music Group.
Catherine Moote | Complaint Counsel’s lixpert Witness on the Recorded | JX84
Music Indasiry.
Anthony O°Hrien . CFO of Allantic Records, X100
Anthony O'Brien | CFO of Allanlic Records. JX 101 (Invustigative
Hearing)
Jmmusz Ordover JX80

Chri ;.-';t;:!pher
Roberts

President of Pol';ra'ﬁrn Classics and lazz;

Respondents” Rule 3.33 (o) desienoes re: the [actual basis
for the contenlioms in Respondents” Thitd and Frourth
Additional Defenses. )

' (lhﬁz&np her
Roberts

President of Polyﬁraﬁﬁ?laﬁ_icé and lazz:

Respondents” Rule 3.33 designee re: the factual basis for
the conlentions in Respondents’ Third and Fourth
Additional Defenses.

Fuul Saimntilan

Director of Strategic 1 ]eve'laﬂiﬁéh_t, then Senior T?Ia.rl%étjﬂg
Dvrcotor for Decea Records.

JX92 (Volume 1)

- JX93 (Volume 2)

X094




[Yekon Stainer

Head of Decea Records (UK.

Dit. Blephen
Slockum

Cuomplamnt Counsel’s Foonomic Experl Witness.

Yoram (Jemry)

Wind

i1

JXB3

Respondents’” Marketing Ex;gt_ﬂﬁ'itrﬁés.
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INREX OF TRIAL EXHIBITS

Joini Exhibits

Nufher Document Description Admirted’ Digjf::e d f?:_;‘:::;::
JX 1A-E| Fax Letter Fom Saintilan to O'Brienre: Three Tenors | 12 Nu
- Moralorium on 1994 & 1994 Albums { UMGOG0204-
UMGHO0205 and 3ITENOGOLMT?-3TENDDO 10479) .
TX 2 | Nandwritten Note by O'Bricn (FTENG00L1275) 12 430443 No |
JX3 | e-Mail from Saintilan to Roberts, Hoffiman, Clancy, 12 326-327 No
Lewis, Darbyshire, Cloeckaert, et. al. re: Three Tenors -
Moratorium
{UMGO00206) -
JX 4 | e-Mail from Saintilan to Roberts, Clancy, Kleinman, 12 327378 No
: Darbyshire, Hoffmun, Cloeckaert, et. al. re: Three Tenors 302
Moratorium FIMGOI20 T-UNGOUIZ05} o ~
TX 5 | 313 Meeting Notes (UMGO1323-UMGH01529) 12 307-312 No
318
JX 6 | Fax Letter from Saintilan to Creed (TMGHI2GTS- i2 J1R-320 JiXs)
UMGOI674) :
IX 7 | Fax Leller rom Wild to Azzoli (3TCNOOODIA01- 12| 535-541 No
FTENDBINR149]) 780752
JX 8 | Memo from Lopez to Azzoli (3TENOMWI456) 1z 103-104 No
JX 9ACF| Fax [rom Saintilan lo OBrien re: Three Tenors 1990 & 12 F25-326 No
1994 Moratorium (3TENGOO00012-3 TENGO0001 4] i 434-433
Fax from Secott to Mansbridge (3TEN0OGO3T30- 12 No
ITENDOINITI2) ‘ N
JX 10 | 1998 Concert/License Apreement (UMGI01834-1546, 12 302307 No
UMGO0 (069 UMGO01079 ) 340-354 |
380-381
419-424
) 513-514
T3-T756
————— L, ?Eﬂ_?gj —_
TX 11 ° Maemo from Hollman o Distribution enclesing Master 12 219-220 Y&s
Recording Licensing Agreement {UMGO01778-
Lscin rue X NDesignated fn Camera) L
IX 12 | Memo from Greene to Distribution (IIMGO85006- 12 No
| UMGO0S0190) L
TX 13 | RESERVED T 1T
IX14 | RESERVED — _ R
' JX 15 | RESERVED ) I
JX 16 | RESERVED B T




Nuﬁhu Drocument D{:suriptim{- |Admittcd Dif;:f::c d ;15132;2
| IX17 | RESFRVED ] ]
[ 1X I8 ' RESERVED _ ]
JX 15 | RESERVED ] B
TX 20 | e-Mail from Hoffiman to Clancy (UMG00E706) 12 __ Ne |
JX 21 | Memo from Hoffman to Kronfeld re. The Three Tenors — = 12 No |

N Volume 3/Status (UMGO0I704-1IMG001705)

JX 22 | Moeme from Heffman to Approvers re: The Three 12 298-302 No
i Tenors/Volume 3 (Revised) (UMGO01342-UMGD01344) 333
JX 23 | Fax from Clancy to Cook, Lawlan, Rebillard, and 12 Nu
Hoffman re: Three Tenotrs 3 (UMGO01345-UMG001356)
LJX 44 Mcemo from O'Brien 1o Daly (3 rENMOIZZ37-3TENODI0Z258} . 12 No
X723 | eMail from Saintilan to Marnict, Wichman, Stainer, 12 No o
Shinohara, Tmahort, Gratton, ol al. (IMGOG5601)
IX 26 - 3 Tenors Meeting Minutcs (UMGEO0371-ITMGO00373) 12 No
IR 27 | 313 Paris Meeting INoles (UIMGO033-UMG000037) 12 No
X 23 Fax Memo [rom Saintilan to Baruch re: Three Tenors in 12 No
Paris- Marketing Plan (UMG0D1485-UMG001495)
X 29 | Memo from O'Rourke to Distribution (3 TENDO003592- 12 No
__ | 3TEN00003393)
JX 30 | RESERVED |
TX 31 . Memo from Caradine to Rudas re: 1994 Three Tenors 12 526-527 No |
l{ﬂc:::rrdmg_mth attachments (3TENADOIGII0-3 TENGOUIDNIL) fd-6 10
JX 32 | Fax Memo trom Caradine to Sandau re: The Three 12 . No
| Tenors- 1994 Album Pricing (31ENDI011038}
JX 33 | e-Mail from Saintifan to (ireenc re: 3 Tenors 1 12 No
O .

. D34 | e-Mail from Saintilan o Clancy re: Three Tenors TV 12 | 317-318 No

a © Advertising (UMGO 504)

JX 35 | e-Mail from Marnier w Greene ro: 3 Tenors 1 ] 12 No !
| (UMGRODGESS)

I JX 36 | e-Mail from Greene to Cavell re: 3 Tenors | {LJMGGGDES" 12 Na .

LMGHN0SR) N :

CJX 37 | e-Mailfrom Greenc to Saintilan re: 3 Tenors 1 12 No |

L] (UMGOopInse) _ N
JX 38 ° e-Mul from Strooker to Greene re; 3 L'enars | 12 NG

- {(UMGO00NES)
JX 39 | e-Mail from Stainer to Saintilan {UMGO03156) 12 ~ No
TX 40 | ¢-Mail from Saimtilan to Greene re: 371 Discounting 12 312-316 No
(UMGOON0ENY




Nu 'Eler Document Deseription Admitted | DiE:E:;edET-:S:ﬁiﬁ
1X 41A-| Memao Irem Cloeckaert to Classical MD's/Classical 12 No |
C Marketing Managers re: Pricing 15t Three Tenars
U ATbumUMGO03075)
i Memo from Clogckaert to Classical MD's/Classical
Marketing Managers re: Pricing 1st Three Tenors Album
CUMGO0012-UMGEI0H13) !
K42 | o-Mail from Greene fo Huvsman and Cloeckacrt re: 12 IR —
N Pricing sl Three Tenors Album (UMGD02074)
JX 43 ' Memo from Cloeckaert to Classical MD's/Classical 12 | 316317 Na
Marketing Managers ro: Pricing 1st Three Tenors Album
_ (UMG 0004 TR-UMGO00451 Y
IX 44 | e-Mail from Lewis to Cloeckacrt and Roberts 1e; 37T 12 No
Catalog {UMG003950)
JX 45 | c¢-Mail from Stainer to Lewis and Saintilan re: Faure 12 No. |
Pavane (UMGOO3760) .
C X 46 | e-Mail from Tweed to Harveve and ITaywood re: 3 Tenors 12 No |
1 - Promotion & Pricing (UMG003036) '
JX 47 