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STATEMENT OF THE CASE

This case arises out of Schering-Plough’s agreements with two companies seeking to market
low-cost generic versons of K-Dur 20, Schering’ s widely-prescribed potassum supplement. By
1997, Schering was earning over $170 million annualy selling K-Dur 20, a drug taken by millions of
older Americans. Generic entry would decimate Schering' s K-Dur 20 sdles, and any delay in the
introduction of a generic verson would be highly profitable for Schering (but costly for consumers).
When threatened with generic competition, Schering settled patent infringement suits brought againgt its
prospective competitors, by paying them to forestdl their market entry.

Schering paid $60 million to Upsher-Smith and $15 million to American Home Products, and
these generic manufacturers agreed not to launch their products for severa years. Each stayed out of
the market as promised. Asaresult, the agreements eliminated competition, preserved Schering's K-

Dur 20 profits, and harmed patients who need K-Dur 20 as therapy for chronic conditions.

It is undisputed that the written settlement agreements provide for large cash payments from
Schering to Upsher and AHP, that the generics agreed to abandon their chalenges to Schering's
patent; that they agreed not to enter for severa years; that Schering made the payments; and that the
generics stayed out. In addition, Schering does not dispute that Upsher and AHP expresdy asked for
multi-million dollar paymentsto stay off the market. Respondents claim, however, that the payments
Schering admittedly made were for something else.

Asthis brief discusses, and as the record demonstrates, Schering paid Upsher and AHP to stay

off the market. The ALJ reached a different conclusion only by fully crediting self-serving testimony



(such astestimony by Upsher’'s president that the plain terms of the agreement must be a“typo”) and
anecdota evidence belied by the parties own data® Asthe Commission will find on afull review of
the record, the parties’ contemporaneous business records, their conduct, and the terms of their
agreements dl point to one conclusion: respondents entered into agreementsin which Schering paid the
genericsin exchange for their agreements not to launch their products for severa years.

The remaining question for the Commission is whether these agreements are unlawful.
Ordinarily, an agreement in which a potentid competitor is paid to stay off the market is so plainly
anticompetitive that it can be condemned out of hand. The ALJ concluded that a different outcome
was warranted in this case, however, because these agreements arose in settlement of patent litigation.
He began with the premise that Schering's patent entitled it to exclude generics from the market, and
concluded there was no competitive harm unless we could show that Schering would have logt its
patent cases (a showing that he acknowledged was impossible).

The ALJ sanayssis premised on afundamentd error. A patent does not give the patent
holder the unfettered right to exclude competitors. Rather, it gives the patent holder the right to seek a
judicial determination excluding its competitors. The patent holder must prove infringement, and the
patent’ s validity is a rebuttable (not conclusive) presumption. Therisk that the court will dlow the
competitor to enter the market royaty-free gives the competitor leverage to negotiate with the

patent-holder for a settlement that reflectsthisrisk. The patent rules established by Congress, which

1 Where the ALJ sfindings are based on such unreiable evidence and ignore much of
complaint counsd’ s evidence, the Commission substitutes its own findings of fact and conclusions of
law for thosein theinitid decison. See, e.g., Adolph Coors Co., 83 F.T.C. 32, 177 (1973).

2



create this risk that a patent will be found invaid or not infringed, thus benefit consumers regardless of
what the trid’ s outcome actualy would be.?

Schering’s payments to Upsher and AHP amounted to “insurance”’ againg thisrisk — insurance
that Schering had no legd right to buy, and for which consumers paid a high price. That Schering
purchased protection from possible rather than actua competition does not aleviate the fundamental
antitrust concern with the challenged agreements®  Nor does it matter whether the parties would have
been able to settle without arrogating this consumer benefit to themsdves. Without a payment, the
parties either would have settled anyway, or tried the case. Either way, as our economic expert,
Professor Timothy Bresnahan, explained, the expected entry date is earlier than the date that rational
parties would choose with a payment. Indeed, for each scenario respondents devised to explain how a
Settlement with payment from the patentee might result in earlier entry than expected from litigation
(scenarios which generaly required a complex combination of circumstances, none of which was shown
to be present), Professor Bresnahan showed that it would have been economicdly irrationd for the
parties to pick anything other than a later entry date.

In short, the facts show that the parties expresdy agreed to pay for less competition. Such an
arrangement ordinarily would be per seillegd, and the parties have advanced no ground that would

judtify different trestment here. Whether the agreements are judged under a per se standard or receive

2 For adiscussion of these principles, see Keith Leffler & Christofer Leffler, Want to Pay a

Competitor to Exit the Market? Settle a Patent Infringement Case, 2 ABA Econ. Committee
Newsdl. 26, 31-32 (2002).

3 See United Sates v. Microsoft Corp., 253 F.3d 34, 79 (D.C. Cir. 2001) (per curium).

3



closer examination under the rule of reason, however, the record establishes aviolation. The
Commission should reverse,
A. Facts
1. Schering's K-Dur 20
Schering sells awidely-prescribed potassium chloride supplement known as K-Dur 20, which
isused by millions of Americans, particularly the ederly. Potassum chloride supplements are used to
trest potassum deficiency, a condition that often arises among individuals who take diuretics to treat
high blood pressure or congestive heart disease. Because these are chronic conditions, K-Dur 20 is
generaly along-term therapy. CPF 940.
2. Market structure
K-Dur 20, while the most frequently prescribed, is one of many potassum supplements sold in
the United States. Until generic entry in 2001, it was the only one available in a 20 milliequivaent*
(mEQ) tablet dosage. It has a unique micro-encapsulated extended-rel ease mechanism that Schering
promoted as providing superior protection against risk of ulcers. CPF 62. The other products
available were 8 and 10 mEq tablets and capsules, dong with various liquids, effervescent tablets, and

powders. Tablets and capsules account for virtualy al potassium supplement prescriptions.®

4 See Appendix B (glossary).
®  SeeCX 81(93.9%in 1994); CX 65 (96.5% in 2000).

4



During 1996, new generic 8 and 10 mEq products entered. Neither the new entrants nor the
existing generics constrained K-Dur 20. Insteed, in the abbsence of a generic equivaent, Schering's
K-Dur 20 prescriptions increased, both in absolute terms and relative to other potassium products, until

generic K-Dur 20 entered the market in September 2001. (Figure 1); CPF 976-78; CX 1389

at SP 2300016.
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(Generic 8 and 10 mEq Had No Effect on K-Dur 20 Sales)
1400 . . . . . . . . . . . . . $0.50
$0.47
$0.45
1200 4 $0.43 ]: 042
50.41 $042 $0.41
[ : $0.39 - $0.40
$0.39 $0.38
1000 - ]:
5 =
= - $0.30 2
2 800 ™ G
5% =
b =
¢ 8 s
E 600 September, 2
] E . . S
5 1996: aoou. Upsher's - $0.20 &
= Additional K 0r—Corr11 M20
) enters the
generic 8 and market
400 10 mEq
products
enter*
- $0.10
200 A
0 T T T T T T T T T T T T T $0.00
Jan-95 Jul-95 Jan-96 Jul-96 Jan-97 Jul-97 Jan-98  Jul-98 Jan-99 Jul-99  Jan-00  Jul-00 Jan-01 Jul-01 Nov0l
Month
—— K-Dur 20 Total Prescriptions | Range of Schering's K-Dur 20 Price Per Tablet
Sources: Total Prescriptions- CXs 81-82 (1995-1996), 62-65 (1997-2000), 1480 (2001); Pricing-- CX 49
* See USX 626 at USL15228; IDF 406
Figurel



Similarly, Schering enjoyed uninterrupted growth in its net sdles and product margins, despite the entry

of other generic products. (Figure 2).
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Figure 2

Although entry by generic 8 and 10 mEq potassum products did not diminish K-Dur 20 sales,

Schering knew that a generic counterpart to K-Dur 20 would drameticaly erode its revenues. For



example, in June 1997, fearing generic entry, Schering predicted that its K-Dur revenues would drop
from $200 million to just over $100 million intwo years® (Figure 3).

Indeed, Schering's various projections consistently reached the same conclusion — that generic
K-Dur 20 entry would eviscerate Schering's K-Dur sdes.’

Empirica research shows that the rapid sales erosion that Schering predicted reflects a generd
phenomenon in the pharmaceutica industry.® Within the first full year after launch of a generic product,
branded drugs lose an average of 44% of their sdesto the generic.® State laws play an important role
inthis process. Virtudly dl states encourage generic competition through laws that alow pharmacists
to dispense an AB-rated generic drug when presented with a prescription for its branded equivaent,
unlessthe physician directs otherwise. In contragt, “therapeutic interchange’ — the dispensing of an
dternative product that is not an AB-rated generic, but that the pharmacist deems to be therapeutically
equivaent —is generaly permitted only upon the prescribing physician’s approva. CPF 34.

Many hedlth plans, Medicaid, and other state public assstance programs capitalize on the easy
substitution created by state pharmacy laws and encourage or ingst upon use of generic versons of

branded drugs whenever possible. CPF 39, 42-49.

®  Schering's forecasts were for K-Dur 10 and 20 combined. K-Dur 20 represented over
83% of K-Dur prescriptions. CX 62 (based on IMS Health data). eseeeesseccsscccsscccoscscessscesss

7 %e’ €.0., *o0eccccccccccccccscscccccccce; CX 128' CX 133.
8 Seearticlescited note 44, infra.

®  Congressiona Budget Office, How Increased Competition from Generic Drugs Has
Affected Prices and Returns in the Pharmaceutical Industry, xiii (1998).
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3. Thethreat of generic entry
a. Schering’ s limited patent protection
Although Schering had a patent covering K-Dur 20 that did not expire until 2006, it did not
expect its patent to actudly prevent al generic entry. K-Dur’s active ingredient, potassum chloride, is
in common use and unpatentable. The patent covering K-Dur 20 (the * 743 patent) relates only to the
type and viscosity of the materia that coats the potassium chloride crystas, which provides the tablet
with its extended-release mechanism. A generic manufacturer would therefore not infringe the ‘743
patent if it used a coating not covered by the patent. CPF 67-73.
Asaresult, Schering predicted that generic entry would occur before patent expiration in 2006.
CPF 75-78, 81-82. Internal business documents warned that “ direct generic competition is expected”
and might arrive by 1997 or 1998.%° By 1997, Schering was purchasing packaging supplies and
meaking plans to launch its own generic though its Warrick unit — something it would do only in response
to generic entry. CX 682; CPF 79-82.
b. Hatch-Waxman
The statute governing approva of generic drugs, referred to as “the Hatch-Waxman
Amendments,” encourages companies to chalenge invalid patents or to design around vaid patents. A
generic gpplicant files an Abbreviated New Drug Application (*ANDA”) to establish that its product is
bioequivaent to its branded counterpart. The first company that seeks FDA approva to market a
generic dternative to abranded drug while it is ill covered by a patent, and certifies to the FDA that

the patent in question isinvaid or not infringed (known as a“ Paragraph |V certification”), is digible for

10 CX 13 at SPO03044.



a180-day market exclusivity period. CPF 27. No other generic manufacturer may obtain FDA
approva to market its product until the first filer's exclusivity period has expired. CPF 902-03.
C. Upsher and AHP seek to compete

By late 1995, Schering’'s K-Dur 20 revenues were threatened because Upsher and AHP
(through its ESI-L ederle unit) each had sought FDA approval to market generic K-Dur 20. CPF 92,
815. Each certified to the FDA that its product did not infringe Schering’ s patent. CPF 93, 815.
Upsher was the firgt to file an ANDA and, thus, was digible for the Hatch-Waxman exclusivity period.
CPF 926.

Schering promptly sued Upsher and AHP for patent infringement, triggering an automatic 30-
month stay on FDA approva of the ANDAs. CPF 98, 822.

4, The parties negotiate settlement agreements

In late 1996, Schering and AHP began settlement discussions. Schering sfirst proposa was
for AHP to abandon its generic K-Dur 20 and instead receive compensation from Schering for
promoting K-Dur 20. CX 459; CX 466. Thus, in this*co-promotion” arrangement, Schering
expresdy offered to pay AHP compensation in exchange for not competing.

In March 1997, AHP s counsel rejected “co-promotion” and proposed instead that Schering
“make an appropriate payment” to AHP, in return for which, AHP would “forebear from entering the
market” until *“some subsequent time (for example, in 2002),” an offer that Schering rgected. CX 458;
CX 450.

Also in March 1997, Upsher received tentative FDA gpprova for its generic K-Dur 20

product. CPF 121.



ceeccee secenccecscessessecsensecssessensansenssessessenseell Jpsher also took steps needed to
prepare for the launch of its product, including purchasing raw materids and reserving time with its
contract manufacturer for production of commercia scae quantities. CPF 132-40.

One month before the June 1997 tria date, Schering and Upsher began to negotiate a
settlement. CPF 190. Upsher president lan Troup told Schering executive Martin Driscoll that
Upsher’s launch of its generic K-Dur 20 could “open aflood gate” of generic competition to K-Dur 20.
CX 1529 a 88 (Troup IH). Schering knew that Upsher wasthefirst to file an ANDA with a
Paragraph 1V certification, and thus was digible for the Hatch-Waxman exclusvity period. Whileit
was unclear a that time whether Upsher would lose its exclusivity rightsif it did not successfully defend
the patent litigation (CPF 902-10), there was no doubt that if the parties did not settle, and Upsher
prevailed, Upsher’s exclusvity rights would no longer be abarrier to entry by others seeking to
compete with K-Dur 20. CPF 903.

Mr. Troup wanted to be paid to stay off the market (CX 1529 at 111-12 (Troup IH)), and he

asked for $60 million. CPF 200-02. In an “Executive Summary,” Schering noted it would need to

1n 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000
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provide Upsher with a“roydty stream” until its generic was alowed on the market, and observed that
one way to do thiswould beto “[r]eview [Upsher’ g portfolio and purchase pipeline products or in-line
portfolio for [Schering] to promote.” CX 283 at SP018780, 81. Both parties estimated Schering’s
lossif generic entry occurred in 1998 (CX 128 at SP2300325a; CX 150 at USL 08536, 38, 39;
CPF 96-97), and Upsher’slossif it stayed off the market until 2001. CX 283; CPF 210, 214, 216.
Schering calculated the “Estimated vaue of K-Dur 20 generic to [Upsher]” assuming a 1998 launch,
and estimated the net present value of Upsher’slogt revenues from withholding its generic from the
market through 2001 at $45-55 million. CX 283 at SP018781. Schering’'s 1997 earnings on K-
Dur 20 exceeded $170 million. CX 1389 at SP2300016.
5. Schering and Upsher Settle

On the eve of trid, the parties settled. Schering agreed to pay Upsher $60 million, in three
unconditiona payments over two years (the discounted value of gpproximatedy $53-55 million (CPF
216)). Upsher agreed not to launch a generic product that was AB-rated to K-Dur 20 for over four
years, until September 2001, and not to assst AHP in its patent litigation with Schering. The parties
agreed to abundle of licenses from Upsher to Schering, which granted marketing rights outside North
Americafor Niacor-SR (a sustained-release niacin product) and other products. In addition to the $60
million in non-contingent payments, caled “up-front royaty payments,” Schering aso agreed to pay
Upsher conventiona milestone and royaty payments. CX 348.

The agreement required approva by Schering' s Board of Directors. CX 348 at 9.
Schering's managers told the Board that Upsher would not settle the patent litigation without the $60

million non-contingent payment, explaining that the payment terms were dictated by Upsher’s desire for
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a“guaranteed income stream” that would compensate it for giving up what Upsher believed it would
earn from its generic K-Dur 20 if it won the lawsuit. CX 338 at SP1200270 (providing Upsher a
guaranteed income stream for the next twenty-four months was a* prerequisite of any ded”). Board
members were never shown the settlement agreement.  After about a fifteen-minute discussion, they
voted to approve the management recommendation on June 24, 1997. CPF 220.

With the Upsher agreement, Schering managers knew K-Dur 20 sales had “a new lease on
life” CX 20 at SP004040 (1998 K-Dur 20 Marketing Plan). New forecasts of continued sales
growth supplanted the previoudy dire predictions of imminent losses due to threstened generic entry.

(Figure 4).
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6. Schering and AHP Settle
After Schering settled with Upsher, AHP ingsted that it could not meaningfully negotiate any

settlement without knowing the Upsher settlement terms. CX 462; CPF 863. After receiving the terms

Differences in K-Dur Dollar Sales Forecasts Before and
After the Upsher Settlement
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Figure4

of that settlement, AHP provided Schering with estimates of what AHP would lose by staying off the
market for several years. CX 461. AHP would have no lost revenues, however, if its ANDA never

got FDA approval, and (unlike Upsher), AHP had not yet received tentative FDA approva. Thus, as
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negotiations proceeded, Schering demanded and received assurances that AHP' s product was
approvable.'?

In the meantime, legd devel opments concerning the Hatch-Waxman 180-day exclusvity period
increased the threat of AHP sentry. Court decisonsincreased the likelihood that Upsher logt its
exclugvity rights by settling or that Upsher’ s exclusivity could be triggered by a court decision holding
that another company’s ANDA product did not infringe Schering’s patent. These cases intensified
Schering's uncertainty as to whether the Upsher agreement would block AHP sentry. CPF 911-22.

AHP refused to settle, however, without a substantia payment. Tr. 12:2720-21 (Driscoll);
CPF 857-58, 874. The parties eventudly settled the case with an agreement Smilar in severa respects
to the one Schering entered into with Upsher sx months earlier. They agreed in principle in January
1998, followed by afina agreement in June 1998, under which Schering paid AHP $15 million — $5
million up-front and $10 million conditioned on AHP s obtaining tentetive FDA approva by June 1999
(and lesser amounts if FDA approva came later). In return, AHP agreed not to launch its generic
product until 2004. AHP aso agreed to other redtrictions, including prohibitions on conducting
bioequivaence sudies rdating to K-Dur 20, selling more than one generic K-Dur 20 product between
2004 and 2006, and transferring its ANDA. CX 484. Findly, in a separate agreement, Schering

purchased a license to two AHP generic products for an additional $15 million. CX 480.

12 CX 468 at AHP0500226; CX 469; CX 474 at SP1300633.
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AHP received tentative FDA agpprova in May 1999 (CX 612), and therefore received the full
$15 million due under the settlement agreement. AHP has adhered to its promise not to introduce any
generic K-Dur 20 before 2004. CPF 883-86.

7. Upsher Entersin September 2001

The $60 million non-contingent payments caled for under the Schering/Upsher agreement were
guaranteed regardless of whether Upsher pursued development of Niacor-SR. In fact, Schering made
its scheduled payments through June 1999 (CPF 224, 255, 257), even though by October 1997,
Upsher had decided to devote only “minima activity” towards seeking FDA approval of Niacor-SR.
CPF 695.

Upsher kept its promise not to launch its product until September 2001. When it did findly
enter, at about half the price of K-Dur 20, Upsher’ s Klor Con M20 (Upsher’ s generic version of K-
Dur 20) had amore drastic effect on Schering's K-Dur 20 sales than had been projected. After only
three months of generic competition, Klor Con M20 accounted for over 70% of new 20 mEQ

prescriptions (CX 1480 at SP 089837) and over 60% of al 20 mEq prescriptions. (Figure 5).

13 Schering Second Admissions, No. 226; CPF 990.
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The Effect of Generic Entry on Schering’s K-Dur 20 Sales

Source: CX 1480

Figure5

B. Proceedings Below

The complaint, issued March 30, 2001, charges that Schering made large cash paymentsto
Upsher and AHP to induce them to forebear launching any generic competition to Schering's K-Dur 20
for severd years. The complaint aleges that, by virtue of these agreements, dl respondents violated the
FTC Act, and, in addition, that Schering’s actions amount to unlawful monopoly maintenance. AHP
was withdrawn from adjudication in October 2001 to permit consideration of a proposed consent
agreement, which became find in April 2002. Trid againgt the other two respondents commenced

January 23, 2002, and concluded March 22, 2002.

16



Inaninitid decison filed June 26, 2002, ALJ D. Michadl Chappell dismissed the complaint.
He held that Schering’s $60 million non-contingent payment to Upsher was entirely for licensesto
Upsher’s products. Though he acknowledged language in Schering' s written agreement with Upsher
that expresdy dtates the payments were for obligations that included Upsher’s promise not to launch its
generic until September 2001, he deemed the parties’ use of the term “roydty” in connection with the
$60 million in non-contingent payments to be controlling in his reading of the agreement. ID a 111.

The ALJdso found that “only $15 million of the $30 million [Schering agreed to pay AHP|
were royaty payments’ (IDF 370), but never said what the other $15 million was for. Later, however,
he stated that complaint counsd failed to prove “that any payment was not for fair vadue.” 1D at 112.

The ALJfurther hdd that complaint counsd could not prevall without proof that Upsher or
AHP could have been on the market prior to the expiration of Schering's patent. ID at 104-05.
Noting that the evidence confirmed complaint counsdl’ s contention that the likely outcome of the patent
disputes cannot be reliably predicted, ALJ Chappell concluded that this inability to prove the outcome
of the patent cases wasfatd:

Complaint Counsel argues that antitrust laws prohibit Schering from paying Upsher-Smith and

ESl to stay off the market. However, Complaint Counsel has not established that Schering

paid Upsher-Smith and ESl to stay off the market because Complaint Counsdl has not proved

that Upsher-Smith or ESl could have even been on the market prior to the expiration of the

‘743 patent. 1D at 104.

Findly, the ALJruled there had been no showing that Schering had monopoly power before it
faced competition from generic K-Dur 20. He did not address the evidence of the dramatic impact that

generic entry would have and did have on Schering'sK-Dur 20 sdes. Ingtead, finding that there are

various other forms of potassum that “may be subgtituted” for K-Dur 20 (ID at 89), he concluded that
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complaint counsdl needed to demondrate the indiciafor a submarket set forth in Brown Shoe v.
United Sates, 370 U.S. 294 (1962), and that we had failed to do so.
QUESTIONS PRESENTED

1 Was a least some of the $60 million in non-contingent payments from Schering to Upsher paid
as compensation for Upsher’ s agreement to stay off the market until September 20017

2. Did Schering pay AHP $15 million to stay off the market until 2004?
3. Are Schering’ s agreements to settle patent infringement litigation brought againgt Upsher and
AHP - by means of payments to secure their promisesto stay off the market for severd years
— unressonable redtraints of trade in violation of Section 5 of the FTC Act?
4, Did Schering have monopoly power prior to the entry of generic K-Dur 20?
5. Do the chdlenged agreements condtitute unlawful monopoly maintenance and conspiraciesto
monopolize in violation of Section 5 of the FTC Act?
SUMMARY OF ARGUMENT
Generic drugs offer consumers access to more affordable medications criticd to their hedth and
well-being. Both the federad government and the states have enacted laws to promote consumer access
to low-cost generic dternatives, in order to encourage competition in pharmaceutical markets, aid
consumers, and help contain risng heath-care costs.
Consumer savings from generic drug competition, however, aso mean lower profits for the makers of
branded pharmaceuticals.
The evidence shows that Schering sought to protect itself againg the dramatic loss it would

suffer when generic K-Dur 20 entered by paying Upsher and AHP to stay off the market for severa

years. The ALJ s conclusion that no part of Schering’s payments to Upsher were for the 2001 entry
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date is contrary to the record evidence. Hisfailureto find that $15 million of Schering’'s paymentsto
AHP wasin congderation for AHP s agreement to stay off the market until 2004 likewise cannot be
sustained, given the express terms of the agreement. (Part 1).

Schering's agreements with Upsher and AHP congtitute unlawful horizontd restraints whether
judged under a per se standard or under acloser rule of reason examination. Paying a potentia
competitor not to enter the market is presumptively anticompetitive. The fact that these agreements
were entered into in settlement of patent litigation does not in itself provide ajudtification, or reduce
their potentid for subgtantia harm to competition. While patent settlements can promote competition,
they can dso be vehicles for anticompetitive conduct. This principle is evident from the Supreme
Court’sdecisonsin United States v. Masonite Corp., 316 U.S. 265 (1942), United States v.
Snger Mfg. Co., 374 U.S. 174 (1963), and other cases holding agreements settling patent disputes
unlawful. (Part 1L.A).

Moreover, the record evidence establishes that these agreements had anticompetitive effects.
Firgt, Upsher’ s generic K-Dur 20 entry benefitted consumers by providing alow-cost dternative to K-
Dur 20. Delaying such entry, therefore, would harm consumers. Second, Schering's substantia
payments to its woul d-be generic entrants induced them to accept alater entry date than the parties
anticipated would result from continuing the litigation, or from a settlement without a payment. Findly,
agreements anticompetitive at the time entered into are illegd without proof of what would have
happened in the market absent the challenged conduct. (Part 11.B).

Respondents contention that the agreements were procompetitive because they guaranteed an

entry date before patent expiration is not a cognizable antitrust judtification. The notion that competitors
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can, through a mutudly advantageous arrangement, set a schedule that guarantees generic entry isno
more legitimate than an argument that consumers would be better off with guaranteed prices fixed by
competing sdlers. Respondents clam that payments may be necessary to reach procompetitive
Settlements is merely a post-hoc rationdization. While their economic experts theorize about possible
circumgtances in which a payment for a future entry date might not result in delayed entry, each theory
actudly is aroad map to anticompetitive conduct, showing that the parties will dways be better off if
the incumbent pays more and the entrant agrees to an anticompetitive entry date. In any event, no
evidence suggests that respondents’ theories could explain the payments chdlenged in this case — their
economic experts never attempt to apply ther theoretical models to the facts of this case — or even
suggest that the type of payment at issue here has ever been used to reach a procompetitive settlement.
(Part 11.0).

Anticompetitive agreements among competitors are unlawful even when they do not thresten to
create or maintain amonopoly. In this case, however, the agreements aso amount to acts of
monopolization and unlawful conspiracies to monopolize. Prior to generic entry, Schering had
monopoly power and the agreements preserved that power. Generic K-Dur 20 had a unique ability to
takes sdes from Schering' s product, and lower the average market price paid for 20 mEQ potassum
chloride tablets and capsules. The ALJinssted, however, that Schering could not possibly have had a
monopoly — notwithstanding the abundant direct evidence that it did — because reliance on the Brown
Shoe indicia (which are merely proxies) to define amarket including dl potassum chloride products led

him to disregard the hard facts about the effect of generic K-Dur 20's entry. (Part 111).
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In addition to reverang the initid decison, the Commission should vacate four rulings by ALJ
Chappdll that excluded significant rebuttal evidence. In one ingtance, the ALJ adlowed Upsher to use a
private confidentiaity agreement to persuade a third-party witness to stop cooperating with complaint
counsd. In another, he excluded expert testimony by Professor Bresnahan that would have asssted the
Commission asthetrier of fact in understanding data in the record concerning prescription and
subgtitution patterns. He twice ignored well-established legal standards that govern when to exclude
evidence as a pendty for disclosures made after scheduling order deadlines.  The current record
proves the violations here, but these erroneous rulings not only set harmful precedents for ALJs in future
cases, but also deprive the Commission and any reviewing court of arecord thet is as complete as
possble. The Commission should therefore vacate these erroneous rulings and reopen the record to

take testimony that improperly was excluded. (Part IV).
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ARGUMENT

The Evidence Showsthat Schering Paid Upsher and AHP to Secure Their Agreements

Not to Compete until a Future Date

A. Schering Paid Upsher Not to Compete Until September 2001

The materid facts rdaing to Schering's agreement with Upsher are, for the most part, not in
dispute. Schering was acutely aware that K-Dur 20's profits would plummet once generic competition
arrived, making any delay in generic entry extremely 