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E-BABYLON, INC.,
a corporation,

MICHAEL ZAYA,
individually and as an
officer of the corporation,
and

AIDIN YOUSIF,

‘ individually and as an
officer of the corporation,

Defendants.
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‘*vﬁwv 27 X
_ w%fi@i_::m? iy
o MM‘:}.:._.;._;—::\:L‘.,M‘T Cv%%
’ ‘ FILED ? j
!
| { MB222R
|_me 200y ||
Priority .;V;./
Send g
Enter ........_.‘)
Closed,— N
18-5/ §- P
J8-2/ —

Scan Only e,

THIS CONSTITUTES NOTICE OF ENTRY
AS REQUIRED BY FRCP, RULE 77(d).

UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

- \

| /
02-0 6561 w7 {720,

Civil Action No,

CONSENT DECREE AND
ORDER FOR INJUNCTIVE
RELIEF, CIVIL PENALTIES,
AND OTHER RELIEF

the United States of America, has

commenced this action by filing the Complaint herein; defendants
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have waived service of the Summons and Complaint; the parties
have heen represented by the attorneys whose names appear
hereafter; and the parties have agreed to settlement of this
action upon the following terms and conditions, without
adijudication of any issue of fact or law and without defendants
admitting liability for any of the matters alleged in the
Complaint;

THEREFORE, upon stipulation of plaintiff and defendants, it
is hereby ORDERED, ADJUDGED, and DECREED as follows:

1. This Court has jurisdiction of the subject matter and
of the parties.

2. The Complaint states a claim upon which relief may be
granted against the defendants under Sections 5(a) (1},
S(m) (1) (&), 13{(b), and 16(a) of the Federal Trade Commission Act,

15 UJ.S.C. §§ 45(a) (1), 45(m) (1) (A), 53(b), and 56{a).

DEFINITIONS
3. “Clear{ly) and conspicuous(ly})” means:
a. In an advertisement communicated through an

electronic medium (such as television, video, radio,
and interactive electronic media such as software, the
Internet and online services), the disclosure must be
presented simultaneously in both the audio and visual
portions of the advertisement; provided, however, that
in any advertisement presented solely through visual or
audio means, the disclosure may be made through the

game means in which the advertisement is presented;
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provided further, that in any advertisement
disseminated by meansg of an interactive electronic
medium such as software, the Internet, or online
services, a disclosure made through the use of a

hyperlink will not be deemed “clear and conspicuousg”

unless the hyperlink itself is clear and conspicuous,

is clearly identified as a hyperlink, is labeled to
convey the nature and relevance ¢of the information it
leads to, is on the same Web page, online service page,
or other electronic page and proximate to the
triggering repressntatggn% and takes the consumer
directly to the disclosure on the click-through
electronic page or other display window or panel. The
audio disclosure must be delivered in a volume and
cadence sufficient for an ordinary consumer to hear and
comprehend it. The visual disclosure must be of a size
and shade, and shall appear on the screen for a
duration, sufficient for an ordinary consumer to read
and comprehend it; and

b. In a print advertisement or any print promotional
or marketing material, the disclosure shall be in a
type size and location sufficiently noticeable for an
ordinary consumer to read and comprehend it, and in
print that contrasts with the background against which

it appears.
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The disclosure must be in understandable language and syntax.
Nething contravy to, inconsistent with, or in mitigation of the
disclosure ghall be used in any advertisement, promotional or
marketing material.

4. For the purposes of this Consent Decree, the term “"Mail
Order Rule” means the Federal Trade Commission’s Trade Regulation
Rule Concerning Mail or Telephone Order Merchandise, 16 C.F.R.
Part 435, or as the Rule may hereafter be amended. A copy of the
Mail Order Rule is att;ched hereto as “Appendix A" and
incorporated herein as if fully set forth verbatim.

5. “Bligible person” means each consumer who:

a.

i. Purchased, from January 1, 2001 until the
date of entry of this Consent Decree, any
product that was subject to a ‘money-back
guarantee’ or other refund offer; and

ii. Contacted defendants, after receiving the
product, for the purposes of taking advantage
of any such ‘money-back guarantee’ or other

refund offer, but did not receive a refund;

or

b, Purchased, but did not receive, any product from
defendants.

8. *Commerce’ means that term as defined in Section 4 of

the Federal Trade Commisgion Act, 15 U.5.C. § 44.

Consent Decrese, Page 4 of 24
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INJUNCTION

7. Refendant E-Babylon, Inc., its successors and assigns,
and defendants Michael Zaya and Airdin Yousif, and all persons in
active concert or participation with any one or more of them who
receive actual notice of this Consent Decree by personal service
or otherwise, in connection with the manufacturing, labeling,
advertising, promoting, offering for sale, sale, or distribution
of inkjet printer cartridges or other computer-related product,
in or affecting commerce, are hereby enjoined from making any
representation, in any manner, expressly or by implication, that
such product is a new, brand-rame product, unless the
represencation is true.

8. Defendant E-Babylon, Inc., its successors and assigns,
and defendants Michael Zaya and Aidin Yousif, and all persons in
active concert or participation with any one or more of them who
receive actual notice of thisg Consent Decree by personal service
or otherwise, in connection with the manufacturing, labeling,
advertising, promoting, offering for sale, sale, or distribution
of any product, in or affecting commerce, are hereby enjoined
from misrepresenting, by act or omission, any guarantee of
gsatisfaction or refund offer in connection wirth the promotion,
advertising, offering for sale, sale or distribution of any
préduct.

2. Defendant E-Babylon, Inc., its successors and assigns,
and defendants Michael Zava and Aidin Yousif, and all persons in

active concert or participation with any one or more of them who

Congsent Decree, Page 5 of 24
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receive actual notice of this Consent Decree by personal service
or otherwisge, in connection with the manufacturing, labeling,
advertising, promoting, offering for sale, sale, or distribution
of any product, in or affecting commerce, are hereby enjoined
from offering any money-back guaréntee or other refund offer
unless:
a. They provide, within ctwenty-four hours of
receiving a request from a purchaser of any product,
all information necessary for the purchaset~to return
the product for the purposes of obtaining a refund; and
b. They provide the full refund of the purchase price
of a product, as well as any shipping, insurance,
handling charges, or any other fee or charge paid by
the congsumer, within seven (7) business days of the
defendant’s receipt of the returned product and the
consumer’s request for a refund pursuant to any
guarantee of gsatisfaction or refund offer made by
defendants; provided, however, that defendants may
exclude ghipping, insurance, handling charges, or any
other fee or charge paid by the consumer from the terms
of any guarantee of satisfaction or refund offer if
such exclusion is clear, conspicuous, and in close
proximity to the guarantee of satisfaction or refund
offer.
10. Defendant E-Babylon, Inc., its successors and assigns,

and defendants Michael Zaya and Aidin Yousif, and all persons in
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active concert or participation with any one or more of them who
receive actual notice of this Consent Decree by personal servics
or otherwise, are hereby enjoined from vicolating, directly or
through any corporation, subsidiary, division or other device,
any proviaion Qf the Mail Order Rule, including but not limited
Lo

a. Soliciting orders for the sale of merchandise by

mail, telephone, facsimile or Internet unless they have

a reasonable basis to expect tﬁac they can ship such

merchandise within the time stated in the solicitation

or, if no time is stated clearly and conspicuously in
the solicitation, within thirty (30) days after receipt

of a properly completed order, as required by 16 C.F.R.

§ 435.1{(a)(1});

b. failing to offer to the buyer, clearly and

conspicuously and without prior demand, an option

either to ¢onsenﬁ to a delay in shipping or to cancel
the order and receive a prompt refund, as required by

16 C.F.R. § 435.1(b} (1);

c. failing, within a reasonable time after first
becoming aware of their inability te ship in the time
set forth in Section 435.1(a) (1} of the Mail Order
Rule, and in nc event later than that time, to offer
the buyer an option either to a delay in shipping or to
cancel the order and receive a prompt refund, as

required by 16 C.F.R. § 435.1(b) (1); and

Consent Decree, Page 7 of 24
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d. failing to deem an order canceled and to make a
prompt refund, as “refund” and “prompt refund” are
defined in Sections 435.2(e)-(f) of the Mail Order
Rule, to buyers who are entitled to such refunds under
16 C.F.R. § 435%.1(c).

il. In the event the Mail Order Rule is hereafter amended
or‘mcdified, defendants’ compliance with that Rule as so amended
or modified shall not be deemed a violation of this injunction.

CONSUMER REDRESS

12. Defendant E-Babylon, Inc., its successors and assigns,
and defendants Michael Zaya and Aidin Yousif shall, in accordance
with this Paragraph, provide refunds to eligible persons who are
entitled to such refunds.

a. Within ten (1.0) days of the date of entry of this
Congent Decree, defendants shall provide, via email, to
each eligible person described in Definition S(a), all
information necessary for the eligible person to return
the product for a refund.
b, Within seven (7) days of the receipt of the
returned product from each eligible person described in
Definition 5(a), defendants shall reimburse such
eligible person by either:

i. Mailing a refund check for the relevant

amount; or
ii., Crediting the relevant amount to the eligible

person’a credit or debit card account.

Consent Decree, Page 8 of 24
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o, Within seven (7) days of the date of entry of this
consent Decree, defendants shall reimburse each
eligible person described in Definition 5(b) by either.
i. Mailing a refund check for the relevant
amount; or
ii. Crediting the relevant amount to the eligible
person’s credit or debit card account.
d. For a period of sixty {60) days from the date of
entry of thls Consent Decree, defendants shall comply
with the procedures set out in Paragraphs 12 (a-c) of
this Consent Decree with regard to each eligible person
who was not appropriately reimbursed and who contacts
defendants or the Commission in any manner.
CIVIL PENALTY
13. Defendant E-Babylon, Inc., its successors and assigns,
and defendants Michael Zaya and Aidin Yousif shall pay to
plaintiff a civil penalty, pursuant to section 5(m) (1) (A} of the
Federal Trade Commissicn Act, 13 U.S.C. § 45(m) (1) (A), in the
amount of forty thousand dollars (540,000). Defendants are
jointly and severally liable for payment of the civil penalty.
14. Defendants shall make the payment required by Paragraph
13 within five (5) days of the date of entry of this Consent
Daéree in accordance with the instructions provided by the Office
of Consumer Litigation, Civil Division, U.S. Department of
Justice, Washington, D.C. 20530, for appropriate dispositicn.

15. In the event of any default in payment, which default
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continues for ten (10) days beyond the due date of payment, the
entire unpaid penalty, together with interest, as computed
pursuant to 28 U.8.C. § 1961, from the date of default to the
date of payment, shall immediately become due and pavable.
COMPLIANCE
16. Defendant E-Babylon, Inc., its successors and assigns,

and defendants Michael Zaya and Aidin Yousif, shall, for five (5)
years after the last date of dissemination of any representation
covered Sy this Consent Decree, maintain and upon reduest make
available to the Federal Trade Commission for inspection and
ccpyingz

a, All adﬁertisements and promoticnal materials

containing the representation;

b. All materials that were relied upon in

digseminating the representation; and

G, All tests, reports, studies, surveys,

demonscratiéns, or other evidence in their possesgsion

or control that contradict, qualify, or call into

question the representation, or the basis relied upon

for the representation, including complaints and other

communications with consumers or with governmental or

consumer protection organizations.

17. Defendant E-Babylon, Inc., shall deliver a copy of this

Consent Decree to all current and future principals, officers,
and directors, and to all current and future managers, employees,

agents, and representatives having responsibilities with respect
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to the subject matter of this Consent Decree, and shall secure
from each such person a signed and dared statement acknowledging
receipt of the Consent Decree. Defendant shall deliver this
order to current personnel within thirty (30) days after the date
of service of this order, and to future personnel within thirty
(30) days after the person assumes such pogition or
regponsibilities.

18. Defendant E-Babylon, Inc., shall deliver a copy of the
Business Guide to the Federal Trade Commission’s Mail or
Telephone Order Merchandise Rule (Jan. 1995) (“Business Guide”)
to all current principals, officers, directors, managers,
employees, agents, and representatives who are engaged in
defendants’ mail, telephone, facsimile or Internet order sales
business, and shall secure from each such person a gsigned and
dated gtatement acknowledging receipt of the Business Guide.
Defendant shall deliver the Business Guide to current personnel
within thirty (30) days after the date of service of this order,
and to future personnel within thirty (30) days after the person
assumes such position or responsibilities.

1%. For a period of five (5] vears from the date of entry
of this Consent Decree, defendant E-Babylon, Inc., its successors
and assigns, and defendants Michael Zaya and Aidin Yousif, shall
maintain and make available to the Federal Trade Commission,
within fourteen (14) business days of the date of receipt of a
written request, business records demonstrating compliance with

the terms and provisions of this Consent Decree.
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20, For a.period of twenty (20} years from the date of
entry of this Consent Decree, defendant E-Babylon, Inc., its
successors and assignsg, shall notify the Regional Director,
Western Region, Federal Trade Commission, %01 Market Street, San
Francisco, CA 954103, at leastc thirty (30) days prior to any
merger, incorporation, dissolution, assignment, sale resulting in
the emergence of a successor corporation, creation or dissolution
of a subsidiary or parent, or any other changes in the corporate
status which may affect iﬁs obligations under this Consent
Decree; provided, however, that with respect to any proposed
change in the corporation about which E-Babylon, Inc., learns
less than thirty (30) days prior to the date such action is to
take place, defendant shall notify the Commission’s Regional
Director, Western Region, as soon as practicable after obtaining
guch knowledge.

21. For a period of three (3) years from the date of entry
of this Consent Decree, each individual defendant shall notify
the Regional Director, Western Region, Federal Trade Commission,
901 Market Street, San Francisco, CA 94103 within thirty {30)
days of any change in his affiliation with, or change in his
active participation in the sale or distribution of merchandise
covered by this Consent Decree; provided, howsver, that with
resbect to any change in his affiliation or participation, as
aforesaid, about which any individual defendant learns less than
thirty (30) days prior to the date such action is to take place,

the defendant shall notify the Commission’s Regional Director,

Consent Decree, Page 12 of 24




(541

~ &

10
i1
12
13
14
15
16
17
13
19
20

21

23
24
25
26

27

Western Regilon, as soon as practicable after obtaining such

knowledge .

22,

One hundred twenty (120) days after ehCry of this

Consent Decree, defendants shall provide a written report to the

Federal Trade Commission, sworn to under penalty of perjury,

setting forth in detail the manner and form in which the

defendants have complied and are complying with this Consent

Decree. This report shall include but not be limited to:

EW a specimen copy of each delay option notice used
to comply with any provision of the Mail Order Rule,
and a statement setting forth in detail the procedures
in place for providing such notices;

b. a specimen copy of each advertisement or
telemarketing script containing a shipping or delivery
repregantation;

c. a statement getting forth in detail the basis for
claiming that defendants will be able to ship
merchandige:

i. within the time stated in any advertisement
or representation to the buyer before or at
the time of sale; or

ii. Within thirty (30) days, where no time is
stated clearly and conspicuously in any
advertisement or is made to the buyer before
or at the time of sale;

d. a statement setting forth in detail defendants’

Consent Decree, Page 13 of 24
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procedures for providing prompt refunds pursuant to the

Mail Order Rule; '

a. a statement sgetting f@fth in detail the manner in

which defendants determined the identities of all

aligible persons;

£. a specimen copy of each email message used to

comply with Provision 12.a of this Consent Decree;

g. a list of all eligible persons who were contacted

under Provision 12.b of this Consent Decree, all

correspondence between defendants and such eligible

persong, and the amount of and date of any refund paid

to each eligible person; and

h. a list of all eligible persons for whom defendants

provided a refund under Provision 12.c of this Consent

Decree, and the amount and date of each such refund.
Defendants shall mail this written report to: Regional Director,
Western Region, Federal Trade Commission, 901 Market Street, San
Francisco, CA 94103,

23. Defendants are hereby required, in accordance with 31
U.s.C. § 7701, to furnish to the Federal Trade Commission their
taxpayver identifying number (social security number or employer
identification number), which shall be used for purposes of
coliecting and reporting on any delinquent amount arising out of

this Consent Decree.
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CONTINUING JURISDICTION

54 . This Court shall retain jurisdiction of this matter for
the purposes of enabling any of the partieg to this Consent
Decree to apply to the Court at any time for such further orders
or directives as may be necessary oOr appropriate for the
interpretation or modification of this Consent Decree, for the
enforcement of compliance therewith, oOr for the punishment of
yiolations thereof.

JUDGMENT 1S THEREFORE ENTERED in favor of plaintiff and
against defendants, pursuant to all the terms and conditions

recited above.

Dated this W&l day of /()—LL[\ , 2002,

DICKRAN TEVRIZIAN

UNITED STATES DISTRICT JUDGE

The parties, by their respective counsel, hereby congent LO
the terms and conditions of the Consent Decree as set forth above
and consent to the entry thereof. Dafendants waive any rights
that may arise under the Egqual Access to Justice Act, 28 U.8.C.

§ 2412, concerning the investigation and prosecution of this
action.
| FOR THE UNITED STATES OF BAMERICA:
ROBERT D. MCCALLUM, JR.
Assistant Attorney General

Civil Division
U.S. Department of Justice
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DEBRA W. YANG

United States Attorney

Central District of California
LEON W. WEIDMAN

Assigtant United States Attorney
Chief, Civil Division '

PEE SSMXN

¢rstant United States Attorney
California Bar Number: 101233
Room 7516, Federal Building

300 North Los Angeles Street

Los Angeles, CA 90012
Telephone: (213) 894- 2474
Facsimile: (213) 894-2380

EUGENE THIROLF
Director
Office of Consuper Litigation

I

Office of Consumer Litigation
Civil Division

U.S. Department of Justice
Washington, D.C. 20530

(202) 307-0486

FOR THE FEDERAL TRADE COMMISSION:

ZFFREY RLUREELD
Kegional Directo
Western Region
Federal Trade Commission

124 &

H . G
LINDA K. BADGER
Attorneys

Western Region

Federal Trade Commission

901 Market Street, Suite 570
San Francisco, CA 94103
{415) 848-5100

(415) B848-5142 (fax)
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FOR THE DEFENDANTS:
E-BABYLON, INC.

/e

President .
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-

// ./—\
MICHAEL Zﬁiéo/ﬁndLVldually

o

]L:‘}F/ -

LIAM DUNLAP '
House Counsel |
E-Babylon, Inc.
25 East Easy Stiree
Simi Valley, CA\34065
{803%) 581-~-0900
{805) 583-3001 (fax)

Attorney for Defendants
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APPENDIX A

FEDERAL TRADE COMMISSION RULE CONCERNING
MAIL OR TELEPHONE ORDER MERCHANDISE

16 C.F.R. PART 435

Fodarcl Trode Commission

constitute or contain a negotiable in-
strument, or contain any waiver, limi-
tation, tarm, or condition which has
the effect of limiting a consumer's
right to assart against any holder of
the contract all legally sufficient
claims and defeonses which the con-
sumer could assert agajnst the seller of
goods or services purchased pursusnt
to the contract.

{42 FR 19490, Apr. 14, 1977, aa amended atf @ .

FR 48510, Bept. 16, 187T]

PART 435—MAIL OR TELEPHONE
ORDER MERCHANDISE

Bea,

435.1 The rals,

435.2 Deflnitiona.

438.3 Limited applicability.
4354 Effactive dats of the rule.

AUTHORITY: 18 U.8.C. 57a; 5 U.8.C, 553,

SOURCE: 58 FR 49121, Sept. 3, 1483, anless
otherwise notad,

§438.1 The ruls.

In connection with mail or telephons
order salas {n or affecting cornmerce,
as “‘commerce’ {3 defined in the Fed-
aral Trade Commission Act, it con-
stitutes an unfalr method of competi-
tion, and an anfair or decaptive act or
practice for a seller:

(aX1) To solicit any order for the sale
of merchandise to be ordered by the
buyer through the malils or by tele-
phone unless, at the tire of the solici-
tation, the sellar has a reasonable basis

to expect that {t will be able to ship .

any ordered merchandise to tha buyer:

(1) Within that time clearly and con-
spicuonsly stated in any such solicita-
tion, or

(11) 1f no time {5 cleariy and conspicu-
ously stated, within thirty (30) days
after receipt of a properly completad
order from the buyer, Provided, how-
gver, whers, at the time the merchan-
dise is ordered the buyer applies to the
seller for credit to pay for the mer-
chandise in whole or in part, the seller
shall have 50 days, rather than 30 days,
to perform the actions required (n
§435.1(a )1 K11) of this part. :

(2) 'To provide any buysr with any re-
vised shipping date, as provided In
paragraph (b) of this section, unless, at

the time any such revised shipping

§435.1

date is provided, the 3sller has a rea-
sopable basis for makipng such rep-
resentation regarding a definite revisad
shipping date.

(3) To inform any buoyer that it {s un-
able to make any representation re-
garding the length of any delay unless

(1) the seller has a reasonable basis
for so {nforming the buyer and

(1) the seller informs the buyer of
the reason or reasons for the delay.

(4) In any action brought by the Fed-
aral Trade Commission, alleging & vio-
lation of this part. the failure of & re-
spondent-seller to have records or
other documentary proof establishing
{ta use of systems and procedurses
which assure the shipment of maerchan-
dise in the ordinary course of business
within any applicable time set forth in
this part will createa a rebuttable pre-
sumption that the seller lacked a rea-
sonable baais for any expectation of
shipment within said appiicable time.

(bX1) Where a seller is unable to ship
tnerchandise within the applicable
time set forth In parsgraph (axl) of
this section, to fail to offer to the
buyar, clearly and conspicuously and
without prior demand, an option either
to consent to a delay in shipping or to
cancel the buyer's order and receive s
prompt refund. Said offer shall be made
within a reasonable time after the sell-
or first becomes aware of its inability
to ship within the applicable time set
forth {n paragraph (a8 X1) of this section,
but 10 no event later than said applica-
bla tima.

(1) Any offer to the buyer of such an
option szhall fully inform the buyer re-
garding the buyec's right to cancel the
order and to obtain a prompt refund
and shall provide a definite revised
shipping date, but where the sellar
lacks a reasonable basis for providing a
definite revised shipping date the no-
tice shall inform the buyer that the
seller {3 unable to make any represen-
tation regarding the length of the
delay.

({1) Where the seller has provided a
definite revisad shipping date which is
thirty (30) days or less later than the
applicable time set forth {n paragraph
(2)(1) of this section, the offar of said
option shall expressly {nform the buyer
that, unless the seller receives, prior to
shipment and prior to the expiration of

423

Appendix A
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the definite revised shipping date, a re-
sponsa from thes buyer raejecting thse
delay and cancelling the order, the
buyer will be deemed to have consented
to a delayed shipment on or befors the
definite revised shipping date.

(111) Where the seller has provided a
definite revized shipping date which is
mord than thirty (30) days later than
the applicable time set forth in para-
graph (aX1) of this section or where the
seller i3 unabls to provide a definite re-
vised shipping date and therefore in-
forms the buyer that it is unable to
make any representation regarding the
longth of the delay, the offer of said op-
tion shall also expressly inform the
buyer that the buyer’s order will auto-
matically be deemed to have been can-
celled unlaess;

(A) The saller has shipped the mer-
chandise within thirty (30) days of the
applicabla time set forth in paragraph
{(aX1) of this section, and has recefved
no cancellation prior to shipment, or

(B) The seller has raceivsd from the
buyer within thirty (30) days of said ap-
plicable time, a response specifically
consenting to sald shipping delay.
Where the seller informs the buysr
that it {s unable to make any represen-
tation regarding the length of the
delay, the duyer shall be expressly {a-
formed that, should the huyer consent
to an (ndefinite delay, the buyer will
have a continuing right to cancel the
buyer's order at any time after the ap-
plicable time set forth in parsgraph
(a)1) of this section by so notifying the
seller prior to actual shipment.

(iv) Nothing in this paragraph shall
prohibit a seller who farnishes a defi-
nite revised shipping date pursuant to
parsgraph (bX1X1) of this section, from
requesting, simuitaneously with or at
any time subsequant to tha offer of an
option pursuant to paragraph (bx1) of
this section, the buyer's express con-
sant to a further unanticipated delay
beyond the definite revised shipping
date in the form of a response from the
buyer specifically consenting to said
further delay. Provided, however, That
whare the seller solicits consent to an
unanticipated indefinite deiay the so-
licitation shall expressly inform the
buyer that, should the buyar so consent
to an {ndefinite delay, the buyer shall
have & continuing right to cancel ths
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buyar's order at any time after the
definite revised shipping date by 30 no-
tifytng the seller prior to actual ship-
ment.

(2) Whers a seller is unable to ship
merchandise on or before the definite
revised shipping date provided under
paragraph (bX1X1) of this section and
consented to by the buyer pursuant to
paragraph (bX1) (11) or (i{1) of this sec-
tion, to fail to offer to the buyer, clear-
1y and conspicuously and without prior
demand, a renewed option either to
consent to a further delay or to cancel
the order and to receive a prompt re-
fund. Said offer shall be made within a
reasonable time after the seller first
becomes aware of {ts inability to ship
befors the said definite revised dats,
but in no event later than the expira-
tion of the definite revised shipping
date: Provided, however, That where
the ssllier previously has obtained the
buyer's express consent to an unantici-
pated delay unti]l & specific date be-
yond the definite revised shipping date,
pursuant to paragraph (bX1Xiv) of this
section or to a further dalay until a
specific date beyond the definite re-
vised shipping date pursuant to pars.
graph (bX2) of this saction, that date to
which the buyer has expressly con-
sented shall supersede the definite re-
vised shipping date for purposes of
paragraph (bX2) of this section.

(1) Any offer to the buyer of said re-
newed option shall provide the buyer
with a new definite revised shipping
date, but where the seller lacks & rea-
sonable basis for providing a new defi-
nite revised shipping date, the notice
shall inform the buyer that the seller
is unable to make any representation
rogarding the length of the furthaer
delay.

(11) The offer of a renewed option
shall expressly i{nform the buyer that,
unjess the seller recaives, prior to the
expiration of the old definite revised
shipping datea or any date superseding
the old definite revised shipping date,
notification from the buyer specifically
consenting to the further delay, the
buysr will be deemed to bave rejected
any further delay, and to have can-
celled the order if the seller {s {n fact
unable to ship prior to the expiration
of the old definite revised shipping date
or any date superseding the old definite
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revised shipping date: Provided, how-
aver, That where the seller offers the
buyer the option to consent to an in-
definite delay the offer shall expressly
inform the buyer that, should the
buyar so consent to an indefinite delay,
the buyer shall have a continuing right
to cancel the buyer's order at any time
after the old definite revised shipping
date or any date superseding the old
definite revised shipping date.

(114) Paragraph (bX2) of this section
shall not apply to any situation whers
& seller, pursuant to the provisions of
paragraph (bX1X{v) of this section, haa
previously obtained consent from ths
buyer to an indefinite extension be-
yond the first revised shipping date.

(2) Wherevar 2 buyer has the right to
axercise any option under this part or
to cancel an order by 3o notifying the
seller prior to shipment, to fatl to fur-
nish the buyer with adequate means, at
the seiler's expanse, to exercise such
option or to notify the seller regarding
cancellation.

Nothing in paragraph (b) of this sec-
tion shall prevent & seller, wherse it s
unable to make shipment within the
time set forth in paragraph (axl) of
this section or within a delay period
consented to by the buysr, from decid-
{ng to consider the order cancelied and
providing the buyser with notice of said
decision within a reasonable time after
it becomes aware of said fnability to
ship, together with a prompt refund.

(¢) To fail to deem an order cancelled
and to make a prompt refund to the
buyser whenever:

(1) The seller recaives, prior to thse
time of shipment, notification from the
buyer cancelling the order pursuant to
any option, renewed option or con-
tinuing option under this part;

(2) The saller has, pursnant to para-
graph (OX1Xiil) of this section, pro-
vided the buyer with a definite revised
shipping date which is more than thir-
ty (30) days later tban the applicable
time set forth {n paragraph (aXl) of
this section or has notiffed the buyer
that {t {8 unable to maks any represen-
tation regarding the length of the
dslay and the seller

(1) Has not shipped the merchandise
within thirty (30) days of the applicable
time set forth {n paragraph (aXl) of
this section, and
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(1) Has not received the buyer's ex-
press consent to said shipping dslay
within safd thirty (30) days:

(3) The seller is nnable to ship within
the applicable time set forth in para-
gTaph (bX2) of thia section, and has not
recefved, within the said applicable
time, the buyer's consent to and fur-
ther delay;

(4) The seller has notified the buyer
of its {nability to make shipment apnd
has {ndicated {ts decision not to ship
the merchandise:

(8) The seller fails to offer the option
prescribed in paragraph (bx1l) of this
sectfon and has not shipped the mer-
chandise within the applicable time set
forth in paragraph (aX1) of this section.

(4) In any action brought by the Fed-
eral Trade Commission, salloging a vio-
lation of this part, the failure of a re-
spondent-seller to have records or
other documentary proof establishing
its use of systems and procedurss
which assure compliance, {n the ordi-
pary course of business, with any ra-
quirement of paragraphs (b) or (¢) of
this section will create a rsbuttable
presumption that the seller failed to
comply with said requirement.

§435.3 Definitions.

For purposes of this part:

(a) Mail or telephone order sales shall
mean sales in which the buyer has or-
dered merchandise from the sseller by
mail or telephone, regardlsss of the
meathod of payment or the method used
to solicit the order.

(b) Telephone refers to any direct or
indirect use of the telephone to order
merchandise, regardiess of whether the
telephone is mctivated by, or the lanm-
gusge used is that of human beings,
machines, or both. )

(c) Shipment shall mean the act by
which the merchandise is physically
placed in the possession of the carrier.

(d) Receipt of a properly completed
order 3hall mean, where the buyar
tenders full or partial payment in the
proper amount {n the form of cash,
check, money order, or authorization
from the buyer to charge an existing
chargs account, the time at which the
seller receives both said payment and
an order {rom the buyer containing all
of the information needed by the seller
to process and ship the order. Provided,
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howevsr, That whers the saller receives
notice that the check or money order
tendered by the buyer has been dishon-
ored or that the buyaer doss not quality
for a credit sale, receipt of a properly
completed order shall mean thé time at
which:

(1) The saller receives notice that a
check or money order for the proper
amount tendered by the buysr has been
honored,

({1) The buyer tenders cash in the
proper amouant, or

(1i1) The seller receivss notice that
the buyer qualifies for a credit sals.

(9) Refund shall mean:

(1) Where the buyer tendsred full
payment for the unshipped merchan-
diss in the form of cash, check or
money order, & return of the amount
tendered {n the form of cash, check or
money order:

(3) Where there is & credit sale:

(1) And the seller is a creditor, a copy
of a credit memorandum or the like or
an account statement reflecting the re-
moval or absence of any remaining
charge {ncarred as a result of the sale
from the buyes’s account;

(1) And & third party {s the creditor,
& copy of an appropriate credit memo-
randum or the like to the third party
creditor which will remove the charge
from the buyer's account or a state-
ment f{rom the seller acknowledging
the cancellation of the order and rep-
resenting that it has not taken any ac-
tion regarding the order which will re-
sult in & charge to the buyer’'s account
with the third party:

(i11) And the buyer tendered partial
payment for the unshipped merchan-
dise 1n the form of cash, check or
monsy order, & return of the amount
tendored {n the form of cash, chack or
money order.

(1) Prompt refund shall mean:

(1) Where a refund is made pursuant
to paragraph (e) (1) or (2)iil) of this
section, a refund sent to the buyer by
first class mail within seven (7) work-
ing days of the data on which the buy-
or's right to refund vests under the pro-
visions of this part;

(3) Where a refund {s made pursuant
to paragraph (eX2) (1) or (i1) of this sac-
tion, a refund sent to the buyer by fArst
class mail within cna (1) billing cycle
from the date om which the buyer's

16 CFR Ch. | (1-1-01 Eclitton)

right to refund vests under the provi-
sions of this part.

() The time of solicitation of wn order
;hl.ll mean that time when the seller

(T}

(1) Madled or otherwise disseminated
the solicitation to s prospective pur-
chaser,

(2) Made arrangsments for an adver-
tissment containing the solicitation to
ADpear in & newspaper, magazine or the
like or on radio or television which
cannot be changed or cancelled without
incarring substantial sxpense, or

(3) Mads arrangements for the print-
ing of & catalog, brochare or the like
which cannot be changed without in-
carring substantial expense, in which
the solfcitation {n question forms an
{nsubatantial part.

[68 FR 49131, Sept. 21, 1909, as amoended a2 60
FR 88060, Nov. 13, 1008}

§438.3 Limited applicability.

(8) This part shall not apply to:

(1) Subscriptions, such as magazine
sales, ordered for sarial delivery, after
the initial shipment i3 made in compli-
ance with this part.

() Orders of seeds and growing
plants.

(3) Orders made on & collect-on-deliv-
ary (C.0.D.) basis.

(4) Transactions governed by the Fed-
oral Trade Commissjon's Trade Reguls-
tion Rule entitled “‘Use of Negative Op-
tion Plans by Sellers in Commaearce,” 18
CFR part 425,

(b) By taking sction in this area:

(1) The Federal Trade Commission
does not intend % preempt action in
the same area, which is not incon-
sistent with this part, by any State,
municipal, or other local government.
This part does not annul or diminish
any rights or remedies provided to con-
sumers by any State law, municipal or-
dinance, or other local regulation, in-
sofar as those rights or remedies are
aqual to or greater than thoss provided
by this part. In addition, this part does
not supersede those provisions of any
State law, municipal ordinance, or
other local regulation which {mpose
obiigations or liabilities upon sellers,
when sellers subject to this part are
not in compliance therewith.

(2) This part does superssds thoss
provisions of any State law, municipal
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ordinance, or other local regulation
which are {pconsistent with this part
to the extent that those provisions do
not provide a buyer with rights which
are equal to or greater than those
rights granted a buyer by this part.
This part also supersedes those provi-
sions of any State law, municipal ordi-
nance, or other local regulation requir-
ing that a buyer be notified of & right
which {3 the same as a right provided
by this part but requiring that a buyer
be given notice of this right in & lan-
guage, form, or manner wdich is dif-
ferent {n any way from that required
by this part. In those instances whers
any State law, municipal ordinance, or
other local regulation contains provi-
sions, some but not all of which are
partially or completsly superseded by
this part, the provisions or portions of
those provisions which have not been
superseded retain their full force and
affect.

(¢) If any provision of this pert, or {ts
application to any person, partnership,
corporation, act or practice i3 heid {n-
valid, the remainder of this part or ths
application of the provision to any
other person, partnership, corporation,
act or practice shall not be affected
theredy.

§4385.4 Effective date of the rule.

The original rule, which became ef-
factive 100 days after its promulgation
on October 22, 1975, remains in effact.
The amended rule, as set forth in this
part, becomes affective March 1, 1904.

PART 436—~DISCLOSURE REQUIRE-
MENTS AND PROHIBITIONS CON-
CERNING FRANCHISING AND
?UUSIEP;BS OPPORTUNITY  VEN-

Sec.
428.1 The Rale.
43832 Definitions,
438.3 Severabdility.

AUTHORITY: 18 Gtat. 717, ss amended, 15
U.8.C. 41-58,

SOURCE: 43 FR 58614, Dec. 21, 1W74, unless
atherwisse noted,

§438.1 The Rule.

In connection with the advertising,
offering, l{censing, contracting, sale, or
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other promotion 1n or affecting com-
merce, as ‘‘commerce’ is defined in the
Federal Trade Commission Act, of any
franchise, or any relationship which is
represented either orally or {n writing
to be a franchise, 1t is an unfair or de-
ceptive act or practice within the
meaning of section 8 of that Act for
any franchisor or franchise broker:

(a) To fail to furnish any prospective
franchisee with the following {nforma-
tion accurately, clearly, and concisely
stated, in a legible, written document
at the earlier of the *‘time for making
of atsclosures™ or the frst ‘‘personal
meeting’:

(1X1) The official pame and address
and principal place of business of the
franchisor, and of the parent firm or
holding company of the framchisor, if

any;

(1) The name under whichk - the
franchisor is doing or intends to do
business; and

(144) The trademarks, irade names,
sarvice marks, advertising or other
commercial symbols (hereinafter col-
lactively referred to as “‘marks’) which
{dentify the goods, commodities, or
services to be offered, sold, or distrib-
uted by the prospective franchises, or
under which the prospective franchisee
will be operating.

(23) The business experfencs during
the past 8 years, stated individually, of
each of the franchisor's current direc-
tors and exscutive officers (including,
and hereinafter to include, the chief
oxecutive and chief operating officer,
financial, franchise marketing, train-
ing and service officers). With regard
to each person liisted, those persons'
principal occupations and employers
must be included.

(3) The business experience of the
franchisor and the franchisor’s parent
firm (if any), including the length of
time each: (1) Has conducted a business
of the typs to be operated by the
franchisee; (1i) has offered or sold a
franchise for such buainess:; ({{i) has
conductad a business or offered or sold
a {ranchise for a business (A) operating
under & name using any mark set forth
under paragraph (aX1Xiit) of this sec-
tion, or (B) involving the sale, offering,
or distribution of goods, commodities,
or sarvices which are identified by any
mark set forth under paragraph
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CERTIFICATE OF CORPORATE RESOLUTION

I, Peter Babilo, the undersigned Secretary of E-Babylon, Inc., a California corporation
with its office and principal place of business located at 25 East Easy Street, Simi Valley, CaA
93065, do hércby certify that a meeting of the Board of Directors of said corporation was duly
held on the Seventh day of June, 2002, a quorum being present, and that the following resolution
was adopted, and is now in full force and effect, to wit:

RESOLVED, that the Consent Decree proposed to be entered in
United States of America v. E-Babylon, Inc., ef al., in the District
Court for the Central District of California, in the form and upon
the terms and conditions consented to on behalf of this corporation
by Michael Zaya, President and Chief Executive Officer, which
provides for, among other things, a civil penaity in the amount of
$40,000, hereby is, in all respects, ratified, confirmed and

approved.
IN WITNESS WHEREOQF, | have hereunto subscribed my name on this Seventh
day of June, 2002. )
2, g
g
Peter Babilo
Secretary
E-Babylon, Inc.
25 East Easy Street
Simi Valley, CA 93065.
[Corporate Seal]
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REASONS FOR SETTLEMENT

“ This staterneqt dccompanies the Consent Decree executed by defendants E-Babylon, Inc.,
ch'hael Zaya, and Aidin Yousif, in settlement of an action brought o recover penalties and other

Pursuant to Section 5(m)(3) of the FederaluTradc Commission Act, as amended (15
USC. § 45(m)(3)), the Commission hereby sets forth its reasons for settlement by entry of a
Consent Decree and injunction:

On the basis of the allegations contained in the attached Complaint, the Commission
believes that the payment of $40,000 in civil penalties by the defendants constitutes an
appropriate amount upon which to base a settlement. The amount should assure
compliance with the law by defendants and by others who engage in practices covered by
the Rule. Further, defendants are permanently enjoined from engaging in acts or practices
that are prohibited by the Rule. With the entry of such Consent Decree the time and _
expense of litigation will be avoided.

For the foregoing reasons, the Commission believes that the settlement by entry of the
attached Consent Decree with E-Babylon, Inc., Michael Zaya, and Aidin Yousifis justified and N
well within the public interest.
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