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On the other side, the Court notes the argument that 
RPM could facilitate a cartel at either the manufacturer or the 
dealer level, but does not point out that this is highly unlikely 
if the participants at either level face substantial interbrand 
competition. The opinion speculates that RPM could be 
forced on suppliers by a dominant retailer to forestall lower­
cost competition, but does not explain why this would be more 
anti-competitive than a simple refusal to buy from a supplier 
that sells to a lower-cost competitor - a tactic that could be 
deemed reasonable following the Sharp case.95 

After this demonstration of an even-handed approach, 
the majority opinion concludes that resale price maintenance 
is not a practice that "always or almost always tends to restrict 
competition and decrease output, n the high standard for ap­
plication of the per se rule that was also established in Sharp.96 
In this connection, the opinion specifically notes and responds 
to the argument that RPM "can lead to higher prices for the 
manufacturer's goods. n In response, the Court explicitly notes 
that the manufacturer is a buyer of semces as well as a seller of 
a product, and says that the manufacturer "has no incentive to 
overcompensate retailers with unjustified margins [which 
are] ... part of the manufacturer's cost of distribution." The 
manufacturer will do so only if there is an "increase in demand 
resulting from enhanced semce. "97 

The Court might have added that the effort to draft and 
to enforce specific contracts for the desired retail semces or 
amenities-contracts that had not previously been subject to 
per se condemnation98-could be more expensive for both 
manufacturer and retailers, and thus likely to lead to even 
higher prices. They also could intrude more on dealer sover­
eignty, if that is an issue. 

One aspect of the Court's opinion with perhaps the great­
est future importance, is the fact that this time the Court ex­
pressly sets out the indicia to separate troublesome from be­
nign resale price maintenance: Has the practice been adopted 

95. Id. at 2717. 
96. Id. at 2717 (quoting Sharp, 485 U.S. at 723). 
97. Id. at 2718-19. 
98. See Robert Pito[sky, ATe Retailers 'Who Offer Discounts Really "Knaves"?: 

The Coming Challenge to the Dr. Miles Rule, 21 ANTITRUST LJ. 61, 63 (Spring 
2007). The author, one of the most thoughtful advocates for the per se rule, 
cites this as a realistic and less restrictive alternative. 
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by one manufacturer or by many in an industry; does the re­
straint appear to have been initiated by manufacturers or by 
retailers; and is there or is there not market power at any level? 
(The agreements of Leegin, the party actually before the 
Court, would appear to be benign under any of these tests.) 
The opinion concludes that courts "can establish the litigation 
structure" and can "devise rules over time for offering proof, 
or even presumptions where justified. "99 

If the moderate tone of the Court's opinion, and the 
open invitation for lower courts to fashion a structured rule of 
reason in the future,100 was intended to win over the dissent­
ers, the strategy did not work. Perhaps in response to the prin­
cipal thrust of the dissenting opinion the Court's opinion con­
cludes with the reasons why stare decisis principles do not 
compel continued adherence to the per se rule, derived from 
the Dr. Miles case. Most of the reasons were foreshadowed in 
the earlier cases, discussed above. 

Thus, the Court relies on Khan and other cases for the 
proposition that stare decisis is "not as significant" in Sherman 
Act cases. IOI It refers to the awkward measures required if 
manufacturers want to take advantage of their Colgate right to 
choose their customers. It reiterates that price and non-price 
restraints raise similar issues. And, finally, it explains why the 
repeal of a federal statute that authorized so-called "Fair­
Trade" laws at the state level did not constitute a binding ob­
stacle to a judicial repeal of Dr. Miles. 

The Court mentions that its abandonment of the per se 
rule, unlike the repeal of the Fair Trade laws, does not create a 
regime of per se legality. It might also have pointed out that, 
under Fair Trade, many states authorized so-called 'non-

99. Leegin. 127 S. CL at 2720. 
100. The second Leegin amicus brief signed by Frederic M. Scherer, an 

economist cited frequently in the dissent, argued that if the Court overturns 
the per se rule, "it is essential that the Court articulate guidelines for imple­
mentation by the lower courts." Brief of William S. Comanor and Frederick 
M. Scherer as Amici Curiae Supporting Neither Party at 3, Leegin, 127 S.Ct. 
2705 (2007) (No. 05-480). Scherer was among the 25 economists who had 
previously submitted a brief "urging that the per se rule be overturned," but 
apparently believed that "clarification" of his views was needed because the 
earlier brief, while acknowledging "disagreement within the economics liter­
ature," failed to cite his [Scherer's] work. Id. at 2-3. 

101. Le'gin, 127 S. CL at 2720. 
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signer' clauses, which permitted a manufacturer that had one 
RPM agreement with a retailer to bind every other retailer that 
sold its products.lo2 The repeal of that authorization is obvi­
ously very different from an express endorsement of Dr. Miles. 

These stare decisis issues will be further addressed imme­
diately below because they are given such prominence in the 
dissent. This article will not dwell on them at great length, 
however, because the focus is on antitrust law, not on Supreme 
Court jurisprudence generally, and because they are not likely 
to be of primary concern to the lower courts that will deal with 
resale price issues in the future. However, the stare decisis 
question cannot be ignored entirely because it may have an 
impact in the way either the Congress or the various states re­
spond to the Leegin decision. 

B. The Dissenting opinion 

The cIissenting opinion of Justice Breyer starts off with a 
candid admission that he would find the policy choice be­
tween a per se or a rule of reason approach to resale price 
maintenance difficult "were the Court writing in a blank slate." 
However, he concluded that the legal arguments presented do 
not "warrant the Court's now overturning so well-established a 
legal precedent."lo3 

The cIissenting opinion does address the question of "how 
often are harms or benefits are likely to occur," and concludes 
that the economic smcIies that identifY hann are more solidly 
grounded and less speculative than the smdies that identifY 
the benefits ofRPM.lo4 It refers to studies that show products 
subject to RPM, when it was legal under existing Fair Trade 

102. See, e.g.,John T. Woolley and Gerhard Peters, Statement by the Presi­
dent Upon Signing the uFair Trade Laws" Bill, Guly 14, 1952), available at 
http://w .... w.presidency.ucsb.edu/ws/index.php?pid=14200; Philip L. 
Hersch, The Effects oj lWsale Price Maintenance on Shareholder Wealth: The Conse­
quences ofSchwegmann, 42]. INDUS. ECON. 205 (1994); Carl H. Fulda, REsAl.E 
PIUCE MAwrENANCE, 21 U. CHl. L. REv. 175 (1954); Howard P. Marvel & 
Stephen McCafferty, The Political Economy oj Resale Price Maintenance, 94 J. 
POL ECON. 1074, 1076-77 (1986); Pauline M. Ippolito & Thomas R. Over­
street, Jr., Resale Price Maintenance: An Economic Assessment of the Federal Trade 
Commission's Case against the Corning Gla.s.s Works, 39 J.L. ECON. 285, 287 
(1996). 

103. I..e'gin, 127 S. Ct. at 2726 (Breyer,]., dissenting). 
104. Id. at 2727-31, 2733-35 (Breyer,]., dissenting). 
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laws, sold for higher prices. It refers to other studies that show 
RPM "and other vertical restraints lead to higher prices."'05 
There are at least three problems with this argument. 

First, there are a number of reasons why the impact of the 
Fair Trade Laws is not a good predictor of the impact of 
Leegin. As mentioned above, these Fair Trade Laws created a 
regime of per se legality and sanctioned "non-signer" clauses. 
They obviously would have had a much greater effect on the 
prices of the goods involved than a rule that provides rule-of­
reason scrutiny for voluntary arrangements. Second, as the 
Court's opinion recognizes, higher prices cannot necessarily 
be equated with "harm." In fact, Justice Breyer himself has 
recognized the difference. In a famous opinion written before 
his elevation to the Supreme Court,'06 he pointed out that a 
retailer can have: "two different kinds of customers. Some 
want to pay the lowest possible prices; others would pay more 
to receive special services that ... [the retailers] would offer 
only if it could change higher prices. n It cannot be simply as­
sumed that there is consumer harm, worthy of per se condem­
nation, just because a manufacturer wants to appeal to one 
kind of customer rather than another. 

Finally, even ifit were assumed that some products will be 
sold for higher prices after Leegin, and that higher prices can 
be equated with harm, recent Supreme Court authority states 
that the rule of reason is "the prevailing standard,",07 and that 
the test for per se condemnation is whether the practice 
"would always or almost always tend to restrict competition 
and decrease OUtpUt."lOB This is a high hurdle. 

In an effort to demonstrate widespread harm, the dissent­
ing opinion refers to gloomy predictions about the future of 
discount retailers if resale price agreements do not continue 
to be per se illegal.IOg The only problem is that these same 
gloomy predictions were voiced after the Monsanto and Sharp 
cases were decided twenty years agopO and they have proved 

105. 1d. at 2728 (Breyer,]., dissenting). 
106. Caribe B:MW, Inc. v. Bayerische Motoren Werke, 19 F.3d 745, 754 

(1st Cir. 1994). 
107. Com'] T.V. Inc. v. GTE Sylvania Inc., 433 U.S. 35, 49 (1977). 
108. Bus. Elee. Inc. v. Sharp Elee. Corp., 485 U.S. 717, 723 (1988). 
109. Leegin, 127 S. Ct at 2735. 
110. For example, there were legislative efforts to overturn these decisions 

and Congressional Hearings during which this topic was debated. One of 
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to be spectacularly wrong. It is the traditional, full-service re­
tailers that have disappeared.Ill 

the most vocal critics of these decisions was Senator Metzenbaum who 
summed up his concern as follows: 

In May of this year, the Supreme Court decided a case called Sharp. 
The Sharp case held that an agreement to cut off a discounter be­
cause it is charging lower prices is not automatically anticompeti­
tive. It is hard to imagine a more anticompetitive agreement than 
that one. Why is it anti competitive? The results of the agreement 
are that maverick businesses, discount operators, usually small busi­
nesses, are cut off, they are put out of business. The consumer's 
choice on where to shop is reduced. The consumer's right to shop 
around for the best deal is meaningless '¥ithout stores that charge 
discount prices. 

134 CONGo REe. 514582 (daily ed. Oct. 5, 1988) (statement of Sen. Metzen­
baurn). 

Senator Simon echoed these concerns: "Mr. President, it is not simply the 
elderly. It is farmers in Illinois, Nebraska, North Dakota, Iowa, and other 
States who are facing problems. It is working men and women who want to 
continue to be able to buy things at the best possible price. That is what this 
bill is all about." 

See also 134 CONGo REc. S. 8765 (daily ed. June 29. 1988) (letter of Diane P. 
Wood, Assistant Professor of Law, University of Chicago) ("It is worth re­
membering that discounters have been thriving under existing law, to the 
great benefit of American consumers. S. 430 seeks to assure that they will 
continue to do so."); [d. (letter ofHany First, Professor, New York Univer­
sity) ("The two sections of S. 430, codifYing the per se rule and giving tenni­
nated discounters the opportunity to enforce this legal rule, wiU help insure 
the continuation of this type of competition."). 

See also Price verdict threatens future of discounting - Supreme Court verdict on price 
cutting, DISCOUNT STORE NEWS, May 23, 1988, available at http://findarticles. 
com/p/articles/mi_ffi3092/is_nll_v27 /aC6386578/print (characterizing 
the Sharp decision as a major legal setback for discounters); Isadore 
Bannash, TaUdng Business: with Milstein 'of Burlington Coat. Discounter Curbs: A 
Strong Protest, N.Y. TIMES, May 24, 1988, at D2 (characterizing the Sharp rul­
ing as "disastrous" and indicating that discounters "need protection when 
one of those [specialty] stores prevails on a producer not to sell to us be­
cause we undersell them."). 

111. As the FTC explained: 
Fifty years ago. many individual department stores were freestand­
ing in cities, rather than suburban malls, and they offered consum­
ers the convenience of one-stop shopping. particularly for home 
furnishings or clothing. There were few discount department store 
chains of the kind we have today (like Kohl's) or vertically inte­
grated sellers of clothing (like The Gap). There were no consumer 
electronics chains (like Circuit City); no mass marketers (like Wal­
Mart); and of course, no Internet outlets (like Amazon.com). As 
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The dissen ting opinion also asserts that there have been 
no real changes in economic learning since 1975, the year that 
Congress repealed the "Fair Trade" law.112 It asserts that 
"studies at most may offer some mild support for the majority's 
position. But they cannot constitute a major change in cir­
cumstances."ll' Restated, the dissent suggests that the argu­
ments against the per se rule have been around for over thirty 
years, that the Court has let the Dr. Miles precedent stand for 
all that time, and that there are no dramatic recent develop­
ments to justity a change of course today.ll-! 

One response is that the economic arguments may not 
have changed much, but the Court's jurisprudence has 
changed dramatically since 1975. The succession ofpost-1975 
cases that are discussed above have progressively undercut the 
foundations of Dr. Miles. In the words of the Khan opinion, 
(referring to Alhrecht) "there is not much of that decision to 
salvage."1l5 It is indeed strange that the Supreme Court's re­
strained treatment of the Dr. Miles precedent before Leegin and 
its determination not to overrule a precedent when it did not 
need to - something that indicated a perhaps excessive respect 
for stare decisis, if not Article III of the Constitution - has 
been employed by the dissent to support an argument that the 

alternative outlets-have proliferated, the wide array of products in 
department stores has dwindled. 
******* 
The evidence demonstrates that the conventional department 
stores operated by Federated and May (and their competitors) no 
longer occupy the unique position they once held, even the more 
limited range of products that they sell. While department stores 
once were a distinctive niche market, they now face pressures both 
from "above" and "below" even in the same mall, not to mention 
mass market, mail order and Internet alternatives. 

See Statement of the Commission Concerning FederatedDepartment Stores, Inc'; 
Th, May Department Strms Company, FTC FiZe No. 051-0111, at 2 (Aug. 31, 
2005), http://www.ftc.gov / os/ caselist/051 OOOl/050830stmt0510001. pdf. 

U2. Leegin, 127 S. CL at 2732. 
U3. Id. 
114. See also Transcript of Oral Argument at 12. Leegin, 127 S. Ct. 2705 

(No. 06-480) (containing Justice Breyer's remark to counsel for Leegin that 
hejust looked at a book on resale price maintenance published in 1966 and 
that he did not "find in ... [the] brief a single argument that isn't in the 
book ... So I guess my question is what's changed? ... What's new?"). 

115. Khan, 522 U.s. at 4; see also discussion supra pp. 319-23. All four dis­
senters in Leegin voted in Khan. a unanimous decision. Id. 
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Leegin Court did not give sufficient weight to the principle of 
stare decisis. It is as if the doctrine of estoppel applied to Su­
preme Court opinions. 

It is also strange for the elissent to suggest that relatively 
recent precedents should be more vulnerable than longstand­
ing ones, with citation of a case on the legality of an abortion 
law."6 Whether this is sound policy or not when dealing with 
volatile social issues, the principle surely makes no sense in an 
antitrust context where it is commonly accepted that the inter­
pretation of general statutory commands should take account 
of the most recent and best economic understanding. 

In fact, the citation of an abortion case in an antitrust 
opinion suggests that something else may have been going on. 
The Leegin opinion was released along with a flurry of other 5-
4 decisions just before the Court recessed in June 2007.117 

One wonders whether the eliscussions of stare decisis in Leegin 
were affected by the close votes on different, highly emotive 
issues that the Court was considering at the same time. 

The dissent does however, identi.fY one issue of particular 
significance for counselors and litigants in a post-Leegin envi­
ronment, where resale price maintenance is evaluated under a 
role of reason. Justice Breyer poses the question: "how easily 
can courts identifY instances in which the benefits are likely to 
outweigh potential harm?" He then replies to his own ques­
tion: "my own answer is not very easily.""B 

This does not conclude the argument, of course, even if it 
is true that some cases will be difficulL A case like the one 
actually before the court - involving a company with hundreds 
of competitors who supply thousands of retailers with fashion 

116. See Leegin, 127 S. Ct. at 2734-35 ("No one has shown how moving 
from the Dr. Miles regime to 'rule of reason' analysis would make the legal 
regime governing minimum resale price maintenance more 'adminis­
trable' ... ") (citing Fed. Election Comm'n v. Wisconsin Right to Life, 127 S. 
CL 2652, 2685 (2007». 

117. Sec Supreme Court: Rev",," oJ Term, 76 U.S.L.W. 3052 (Aug. 7, 2007) 
(stating that in this term, 24 of the 72 cases, or 33%, were decided by a 5-4 
margin - the highest share in at least a decade). InJune 2007, five decisions 
were 5-4 splits. fa.. See Leegin, 127 S. Ct. 2705; Parents Involved in Cmty. Sch. 
v. Seattle Sch. DisL No. !, 127 S. CL 2738, 75 U.S.L.W. 4577 (2007); Hein v. 
Freedom From Religion Found., 127 S. CL 2553, 75 U.S.L.W. 4560 (2007); 
Bowles v. Russell, 127 S. CL 2360, 75 U.S.LW. 4428 (2007); Uttecht v. 
Brown, 127 S. CL 2218, 75 U.S.L.W. 4373 (2007). 

118. Lecgin, 127 S. CL at 2730. 
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accessories - should be easy to decide. (There is not much 
risk that Leegin's program will facilitate a manufacturer or a 
dealer carteL) It can be further said that resale price cases 
should not be any harder than the non-price cases, which have 
been subject to the rule-of-reason for thirty years. As ctiscussed 
above, courts do not weigh the pros and cons in any rigorous 
way, but find various short-cut methods to arrive at a result. 
And, finally, the per se rule of Dr. Miles is not necessarily easy 
to administer. It may be easier for courts because they do not 
have to weigh competitive consequences. But, because Dr. 
Miles coupled with Colgate shifted the emphasis from the merits 
to the minutia of communications between manufacturers and 
retailers, courts have wasted a lot of time. And it has assuredly 
not been easier for counselors to provide practical advice or 
for business people to comprehend the advice and administer 
their dealer relations. 

Nevertheless, the affected business communities may have 
to treat resale price maintenance as something special for a 
considerable time to come - because both the majority and 
the minority in Leegin have said that it is in some ways special. 
There is bound to be a period of uncertainty. The last section 
of this article will discuss some of these uncertainties and sug­
gest some practical consequences. 

III. 
A LOOK AT THE FUTURE 

Any attempt to prectict the future of resale price mainte­
nance after Leegin is necessarily speculative. The Leegin case 
itself has still not been concluded because the Fifth Circuit has 
not yet acted on the remand from the Supreme Court,119 and 
the Leegin company is a defendant in another plenary action in 
Tennessee based on both state and federallaw. '20 It is also ap­
parent from a review of history and a study of the majority and 
ctissenting opinions in Leegin, that a number of issues are still 
unresolved. This conclucting Part III will deal first with some 
unsettled legal issues, and then address some other practical 
uncertainties that counselors also need to take into account. 

119. As of Feb. 14. 2008. the date this article went to press. 
120. Spahrv. Leegin Creative Leather Prods., Inc., No. 2:07-cv-00I87 (E.D. 

Tenn. 2007). On October 22. 2007 Leegin filed a motion to dismiss this 
action. 
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A. Outstanding Legal Issues in Federal Courts 

There are a number of alternative legal scenarios to con­
sider, each of which could be supported by holdings or by 
dicta in the Supreme Court cases discussed. The fact that 
Leegin was a 5-4 decision means that changes in the composi­
tion of the Court could possibly change the outcome, but it is 
more likely that decisions of lower courts will be significant in 
the near future. 

Under one scenario, the pre-Leegin legal regime would be 
preserved almost intact. Resale price maintenance would no 
longer be per se illegal, but subject to a rebuttable presump­
tion of illegality. The term "inherently suspect" has been used 
in other contexts,121 to express this concept. Once the exis­
tence of an agreement has been shown in the traditional way, 
the burden would be on a defendant to justity the arrange­
ment under one or more of the cognizable rationales recog­
nized by Sylvania and its progeny-such as the need to provide. 
incentives for special retail services and the risk of "free-rid­
ing." The burden under this scenario could, in tum, be slight 
or heavy depending on the specificity that a particular court 
might require. At one extreme, it might be enough to show 
that there is a plausible rationale for the restriction; at the 
other extreme, the defendant might be required to quantifY its 
pro-competitive justifications with some specificity and show 
that they outweigh any anticompetitive effects.'22 

121. See In the Matter of Polygram Holding, Inc. F.T.C. Docket No. 9298 
Guly 28, 2003), available at http://www.ftc.gov/os/2003/07 /polygramopin­
ion. pdf (stating that if the practice is "inherently suspect" and the efficiency 
defense is "not valid, then the practice is unreasonable and unIa\vful under 
the rule of reason ... "); Thomas B. Leary, Commissioner, Fed. Trade 
Comm'n. Paper Prepared for Distribution at The Conference Board 2004 
Antitrust Conference: A Strucrured Outline For The Analysis Of Horizontal 
Agreements (Mar. 3-4, 2004) at 9-10, available at http://www.ftc.gov/ 
speeches/leary/ chaiTIishowcasetalk.pdf ("Restraints in this category involve 
conduct that is sometimes called 'inherently suspect' or 'presumptively an­
ticompetitive,' and sometimes described as subject to a 'quick look' or analy­
sis under a 'truncated' rule of reason."). 

122. G./, 1982 Merger Guidelines, U.S. Dep't of Justice, 4 Trade Reg. Rep. 
(CCH) '1[13,102, available at http://www.usdoj.gov/atr/hmerger/1l248.httn 
(indicating that the Government can state a prima facie case based on con­
centration ratios but requiring the merging parties to prove the efficiencies 
with specificity). 
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The authors believe that some lower courts are likely to be 
attracted to a "presumption" scenarioJ in one form or an­
other-influenced by what appears to be an open invitation in 
the Leegin decision. The decision to apply a presumption in 
the first place may be based on a market-share screen. There­
after, the strength of the presumption and the burden of re­
buttal are also likely to be influenced by market characteristics 
at both the manufacmrer and the retailer levels. In other 
words, the existence of RPM agreements in near-atomistic 
markets, like those in the Leegin case, would give rise to weak 
presumptions and easy rebuttals (if they are not initially 
screened out altogether). There is little risk of cartel behavior 
at any level; price increases for the products involved are 
harmless when there are so many alternative choices; it is un­
derstandable that manufacmrers would want to distinguish 
their products by rewarding retailers for special sales efforts; 
and the burden of securing compliance with specific retail ob­
ligations would be considerable. On the other hand, the pre­
sumption could be a lot stronger if the RPM agreements arose 
in far more concentrated market settings; if multiple manufac­
mrers adopted them; or if there were some indication that the 
agreements were dealer-driven or capable of facilitating coor­
dination at the manufacmrer level. 

Under a second, alternative scenario, with Dr. Miles out of 
the way, a court might conclude that there really is no good 
reason to treat price and non-price agreements differently-a 
position that again would find support in the Supreme Court 
authorities that have been discussed above. Specifically, a 
Court might pay more attention to the parallels between the 
two kinds of restraint, relying more on the language in a case 
like Monsanto, than it does on the distinctions highlighted in 
Leegin. Or, it might revive the Sylvania and Sharp emphasis on 
the primacy of interbrand competition. The question is 
whether the outcome in any specific case is likely to differ that 
much under legal scenarios one and two. An invitation to 
erase the distinction between price and non-price restraints 
could, perhaps perversely, cause some courts to scrutinize non­
price restraints more closely in some situations. Price and 
non-price restraints in a market setting like Leegin would con­
tinue to be safe, but both could be subject to similar close scru­
tiny if they affect substantial shares of the affected markets. 
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If the post-Sylvania rigid distinction between price and 
non-price restraints becomes blurred, it is possible that the 
courts will focus more closely and in a more discriminating 
way on the real issue in any vertical restraint case, namely, the 
effect on horizontal competition at either the seller or the 
buyer level. William Baxter, a noted scholar and one time 
head of the Antitrust Division, once said: "A vertical problem is 
either a horizontal problem in disguise or no problem at 
all. "123 This should not be taken to mean that all vertical re­
straints are benign, but rather as an indication of where to 
look for the harm, if any, 

Consider for example, the statement in the Leegin opinion 
that it could make a difference whether the vertical restrain t 
appears to have been initiated at the manufacturer or the 
dealer leveL'2' This is one way to differentiate restraints driven 
by legitimate manufacturer objectives from horizontal dealer 
cartels presumably still subject to the per se rule-a distinction 
that even the Dr. Miles Court probably would have recognized 
if there had been available learning to support it. '25 But, this 
distinction is only the first step in the analysis. It is also impor­
tant to inquire whether the vertical restraint has a material ef­
fect on interbrand competition. For example, there may have 
been some evidence that some dealers sought the resale re­
strictions in Leegin, but that could hardly affect competition in 
a market with myriad other suppliers and dealers.126 

Finally, if courts became accustomed to the idea that the 
focus should be on the nature of the interbrand effects, not 
just the nature of the intrabrand restraints, it is possible that 
the artificial definition of "agreement" enshrined in Colgate 
and its progeny will no longer be necessary. When there are 
communications between competitors at a horizontal level, 
discussions followed by actions consistent with the discussions 

123. Edward Meadows, Bold Dtparture5 in Antitrust, FORTUNE, Oct. 5, 1981 
at 180, 182. 

124. Leegin, 127 S. Ct. at 2719-20. 
125. See discussion supra pp. 306-07. 
126. It is also possible that a dealer-driven restraint could ignite and facili­

tate a horizontal combination at the manufacturer level. See Toys URn Us v. 
F.T.C., 221 F.3d 928, 932-33 (7th Cir. 2000) (stating that non·price reseric· 
tion is per se illegal when each individual manufacturer's compliance was 
obtained by assurances that its competitors would also comply). 
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are sufficient to raise an inference of agreement.127 Express 
words of assent are not necessary. Vertical agreements obvi­
ously have very different effects than horizontal agreements, 
and these differences need to be taken into account. But, this 
would not require a different definition of "agreement" if 
courts were free to explore the full range of competitive ef­
fects both in price and non-price vertical agreements. In the 
case of a manufacturer that has put together a Colgate compli­
ance program, the competitive effects (if any) of acquiescence 
by many compliant dealers should surely be of greater concern 
than the content of communications with the few dealers who 
do not comply. A small, new entrant like Leegin should be 
able to implement a Colgate program in a sensible way, without 
concern about whether a resistant dealer c1id or c1id not overtly 
"promise" to refonn. 

These multiple alternative approaches to vertical re­
straints in a post Leegin world, however, suggest that prompt 
and widespread adoption of resale price maintenance agree­
ments are unlikely-at least, by substantial companies in rela­
tively concentrated industries. There is still too much legal un­
certainty. There are other factors, as well, that will prompt a 
cautious response. 

B. Possible Resistance in the States or Federal Legislation 

Perhaps the biggest wildcard will be the response of state 
authorities to the Supreme Court's ruling. States traditionally 
have been more aggressive than federal authorities in prose­
cuting vertical agreements, and it is clear that the majority of 
state governments would have preferred a different outcome. 
In fact, thirty-seven states signed an amicus brief in Leegin, 
which urged the Supreme Court to retain the rule of per se 
illegality.128 The states argued that "[mJinimum RPM agree-

127. See, e.g., In re Petroleum Prom, 905 F.2d 432, 445-47 (9th Cir. 1990), 
ecrt. denied, 500 U.S. 959 (1991) ("[E]vidence concerning the purpose and 
effect of price announcements, when considered together with the evidence 
concerning the parallel pattern of price restorations, is sufficient to support 
a reasonable and permissible inference of an agreement, whether express or 
tacit. to raise or stabilize prices."). 

128. Brief for New York, Alaska, et al. as Amici Curiae Supporting Respon­
dent, Leegin v. PSKS, 127 S. Ct. 2705 (2007) (No. 05-480). See also National 
Association of Attorneys General, Revisions to the National Association of Attor­
neys General Vertical ReslrainLr Guidelines (Mar. 26, 1995), available at http:// 
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ments merit per se treatment because they have demonstrably 
anticompetitive effects that harm consumers. A minimum 
RPM agreement directly and intentionally eliminates price 
competition. It is by definition price-fucing."129 State officials 
have also argued in different venues that the bright line rule 
afforded by per se treatment was efficient, provided clear busi­
ness guidance, and made litigation more manageable. 13D 

Some state officials have already indicated that they in­
tend to do more than express disappointment. On the day of 
the Leegin ruling, Connecticut Attorney General Richard Blu­
menthal said: 

Discounters become an endangered species as a 
result of this misguided ruling. . . . The law has 
changed dramatically and historically to the detri­
ment of consumers. The evidentiary standards for 
challenging vertical price-fucing are now higher and 
cases will be far more difficult to enforce. As a result, 
the retail landscape will be dramatically changed for 
consumers - for the worse. If a situation arises and the 
facts warrant, we will still take action. I31 [Emphasis sup­
plied.] 

www.naag.org/assets/files/pdf/at-vrescguidelines.pdf (treating RPM as per 
se i1legal). The Guidelines purport to state the enforcement policy of all 50 
states. Id. 

129. Bob Hubbard and Emily Granrud, 37 States Submit Supreme Court Ami­
cus Supporting Per se Rule Against Minimum RPM, ABA ANTITRUST SECTION 
STATE ANTITRUST ENFORCEMENT COMMITTEE NEWSLE1TER, Vol. IV., No. 8 
(Spring 2007) at 3-4 available at www.oag.state.ny.us/business/new_anti­
trust/papers/LeeginSAECnewsletter03-07.pdf. 

130. C.!, comment of Chad Brooker, Dlinois Assistant Attorney General, 
who noted: useparating anticompetitive from pro-competitive minimum 
RPM policies is both difficult and costly ... Case--bY-i:ase litigation over mini­
mum RPM invariably would involve a parade of experts with little certainty 
of reaching a correct outcome.~ Chad Brooker, Point/Counterpoint: Two VzewJ 
on the Leegin case, ABA ANrrrnUST SECTION STATE ANrrrRUST ENFORCEMENT 
COMMI'ITEE NEWSLETTER, Vol. IV., No. 8 (Spring 2007) at 5, 6, available 
at www.wiggin.com/db30/cgi·bin/pubs/ABA...MAR_07_WachsstDck.pdf. Of 
course, implicit in this statement is the recognition that a per se rule would 
fail to reach the "correct outcome" in those "procompetitive" instances. 

131. john O'Brien, Blumenthal Sounds ofJon High Courts Pro-businesJ Ruling, 
LEGALNEWSUNE.COM, June 29, 2007, available at http://WW\V.legalnewsline. 
com/news/197464-blumenthal-.sounds-off-on-high-i:ouns-pro-business-rul­
ing. 
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Others have expressed similar displeasure with the ruling 
and signaled their intentions to keep a watchful eye. l32 In 
fact, it is notable that at least one state Attorney General has 
secured an RPM consent decree post-Leegin.l33 

The Supreme Court has held that the federal antitrust 
laws generally do not preempt inconsistent state laws. For ex­
ample, the Court has held that only direct purchasers from 
antitrust violators may recover overcharges,l34 but the Court 
has also upheld a California state statute that permitted indi­
rect purchasers to recover. l35 Under this precedent, any state 
ultimately has the power to nullifY the Leegin result by express 
statute. In the short run, the treatment of RPM could vary 
state by state. Many state laws explicitly require that federal 
antitrust precedents be followed."o On the other hand, some 
state laws, like those in New York and New Jersey, explicitly 
prohibit RPM for commodities. l37 Many states have explicit 

132. Robert Hubbard of the NY Attorney General's Office noted that 
RPM, having a direct impact on consumers, is very important to his office. 
Audio tape: Brown Bag Program on State Antitrust Enforcement after Leegin: 
The Enforcers Speak, the American Bar Association .Section of Antitrust 
Law, SepL 25, 2007 (on file with the author), availabk at http://www.abaneL 
org/antitrust/at·bb/audio/07/09.Q7.shtml. 

133. North Carolina v. McLeod Oil Co., No 05 CVS 13975 (N.C. Super CL, 
Wake Co., July 30, 2007). 

134. Ill. Brick Co. v.lIIinois, 431 U.S. 720, 720 (1977). See discussion supra 
p.313. 

135. California v. ARC Am. Corp., 490 U.S. 93, 93 (1989). Over 20 states 
have passed laws but nullifY federal policy on indirect purchases recoveries. 

136. Although most states give some deference to federal law, either by 
statute or through judicial decisions, only 17 st<}tes must follow federal pre­
cedent in construing their own antitrust statutes. M. Russell Wofford, Jr., et 
al., Leegin: Challenge or opportunity Jor Cross-Border Trade?, THE METROPOLITAN 

CORPORATE COUNSEL (Oct. 2007) at 53, available at http://WW\V.metrocorp 
counsel.com/pdf/2007/0ctober/53.pdf. Liz Leeds, AssistantAttomey Gen­
eral, Antitrust Section, Florida Attorney Genernl's Office indicated that un­
fortunately she expected the Florida courts to follow Leegin and lower fed­
eral courts' interpretation. Audio tape: Brown Bag Program on State Anti­
trust Enforcement after Leegin: The Enforcers Speak, the American Bar 
Association Section of Antitrust Law, Sept. 25, 2007 (on file with the author), 
available at http://www.abanet.org/antitrust/at-bb/audio/07 /09-07.shunI. 

137. NJ. STAT. § 56:4-1.1 (2007). N.Y. GEN. Bus. LAw § 369'a (2007). At 
an ABA teleconference on the Leegin decision, Robert Hubbard, Assistant 
Attorney General, Antitrust Bureau, State of New York, noted that New York 
gives some deference to federal antitrust Jaws, unless there is a policy or 
statute to the contrary, and added that § 369a is an example of policy con­
trary to Leegin. Audio tape: Brown Bag Program on State Antitrust Enforce-
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prohibitions on price fixing, but do not specifically clistinguish 
between horizontal or vertical arrangements.138 In addition to 
antitrust laws, a number of states have industry-specific state 
regulations that may limit or proscribe a supplier's ability to 
obtain agreement on resale prices,139 

The risk of action by state prosecutors under state law may 
be mitigated by the fact that most states do not have the re­
sources to prosecute major antitrust cases on their own. They 
frequently act in concert, however, and a nationwide company 
is often a tempting target. And, these are also the companies 
that might not be able to tailor resale restrictions to the laws of 
inclividual states. Moreover, as mentioned above, most of the 
lawsuits in this area have been brought by terminated retailers, 
who can in many instances continue to bring the same claims 
under state law rather than federal law. In fuct, this has al­
ready happened.'40 

A further complication is the possibility of action to over­
turn Leegin in Congress. Shortly after the case was decided, a 
Senate subcommittee held a hearing on the implications of 
the decision,141 and Senator Kohl, the subcommittee chair­
man, has since introduced a bill (S.2261) that would amend 
the Sherman Act to make all resale price maintenance iIIe-

ment after Leegin; The Enforcers Speak, the American Bar Association Sec­
tion of Antitrust law. SepL 25, 2007 (on file with the author), available at 
http://www.abaneLorg/antitrust/at-bb/audio/07/09-07.shtmI.Itis impor­
tant to remember that a number of foreign jurisdictions also prohibit resale 
price maintenance. For example. in Canada, "making any fonn of manufac­
turer coercion, or even attempted coercion, on resale prices" is a per se 
criminal offence." Canadian law expressly prohibits RPM, whether imposed 
unilaterally or by agreement (section 61 of the Canadian Competition Act). 
Wofford, supra note 136, at 53. Similarly, RPM remains illegal in the EU. 

138. See generally ABA SECI10N OF .ANrrrnusr, STATE .ANrrrnusr lAws 
(1996). 

139. For example. Florida has RPM prohibitions relating to the resale of 
motor fuel at retail. FL\. STAT. § 526.307(1) (2007). Kansas has a sratute that 
prohibits fixing resale prices for liquor and beer. ICAN. STAT. § 41-701(f) 
(2007). 

140. Spahr v. Leegin Creative Leather Products. Inc., No. 2:07-CV-00187 
(E.D. Tenn. 2007). 

141. The Leegin Decision: The End of the Consumer Discounts ar Good Antitrust 
Policy? Hearing Befare the Sllbcomm. on Antitrust, Competition Policy and Coruumer 
Rights Before the S. Gomm. on the Judiciary, nOth Gong. (2007). 
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gaJ.I42 Neither the hearing nor the bill have attracted much 
attention outside the close community of antitrust practition­
ers, and passage appears unlikely at the present time. The visi­
bility of the issue could heighten dramatically, however, if a 
few major manufacturers were to implement RPM policies that 
had an immediate effect on prices consumers paid for some 
popular brands, or if there were a storm of protests from 
prominent discount outlets that had been terminated. On the 
other hand, the RPM agreements by a company like Leegin 
are unlikely to arouse Congressional in terest. 

IV. 
CONCLUSION 

Despite all the uncertainties about the way that resale 
price maintenance will be analyzed under state and federal 
law, it cannot be said that the antitrust counselor's job is now 
more difficult. Non-price resale restrictions, or Colgate compli­
ant programs, that were safe last year will continue to be safe. 
The authors believe that large, long-established companies are 
likely at first to continue their present distribution practices -
with less risk that a relatively minor policy deviation will jeop­
ardize an entire program.I43 For example, manufacturers with 
Colgate programs, may be able to discuss their differences with 
non-compliant retailers, rather than terminating them ab­
ruptly as they heretofore have been required to do. l44 

Courts will, however, gradually get used to the idea that 
legality or legality under federal law should not tum on nu­
ances of communication. The fact that there have been some 
"agreements" on resale price, will no longer be outcome-deter­
minative, and courts will be able to proceed to consideration 
of actual competitive effects - which, in most cases are likely to 

142. 153 GONG. REc. S. 13582 (daily ed. Oct 30, 2007) (statement of Sen. 
Kohl). 

143. Compare the evolution of the law applicable to non-price resale re­
strictions in siruations where the manufacrurer also owns some retail outlets, 
a practice known as "dual distribution." Early cases held that the resale re­
strictions imposed by the manufucrurer were per se unlawful because the 
manufacrure engaged in horizontal competition with the restrained retail­
ers. Later decisions have held that the resale restrictions are primarily verti­
cal, and therefore subject to the rule of reason. See JONATHAN JACOBSON ET. 

AL., ANrrrnusr LAw DEVELOPMENTS, 159·60 (6th ed. 2007). 
144. See discussion supra pp. 308-10. 



\'"ervcr05\productn\NI.'>J'YII\4 .. 1'INYBI07.br.L unknown Seq: 40 4APR..J)S 10:01 

342 NYU JOURNAL OF LAW AND BUSINESS [Vol. 4:303 

be minimal. It is also highly unlikely that resale restrictions of 
any kind will halt the ongoing proliferation of discount sellers 
with lower distribution costs. When these things are observed 
to happen, the gloomy predictions of Leegin's dissenters and 
critics will tend to fade away - just as the similarly gloomy pre­
dictions about Monsanto and Sharp have faded away - and, the 
venerable Dr. Miles will at long last be laid to rest. 


