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PROCEEDI NGS

MR. COHEN: Good nmorning. M nane is Bill Cohen
"' man Assistant CGeneral Counsel here at the Federal
Trade Conmi ssion, and | want to wel cone you to our
session this norning on Patent Law for Antitrust Lawyers.

We're now one day into our hearings and sone may
feel we are already in quite a swirl. In just our
openi ng session we heard about concepts such as
nonobvi ousness, disclosure requirenents, reexamn nation
procedures, prior art, and the nature of patentable
subject matter.

And we heard that many of these concepts, or at
| east the effects of their application, my have
i ncreasing bearing in sonme antitrust contexts.

We t hought that it m ght make sense to begin our
inquiries here with a foundati onal day, sonmething that
will help famliarize ourselves with the |anguage and the
key concepts of the sister discipline that's becom ng so
much a part of our antitrust world.

We haven't designed this with a thought that any
of you are going to go out after this session all ready
to practice patent law. In fact, we have intentionally
|l eft out sone of the elenments that you would probably
find in a standard nutshell treatnent.
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I nstead, what we have tried to do is to design
sonething that will help antitrust |awers at the places
where their practice intersects with intell ectual
property concepts.

And, nore specifically, we have tried to make
sure that we are presenting the basics that will help us
deal with a conplicated set of issues that we are going
to face throughout the rest of these hearings.

We have nmultiple sets of participants here today.
| may | ater be joined by Susan DeSanti fromthe FTC. She
is Deputy General Counsel for Policy Studies.

["man antitrust |lawer. Susan is also an
antitrust lawer. W're not the ones you' re going to be
wanting to hear fromthis norning. W are here nerely to
ask questions and we think they will help us out with the
real stars of our show who will be able to present what
we think the antitrust |awers need to hear.

We're lucky right now to have two of those three
stars. Scott is here, too. Sitting directly to ny
right is Jay Thomas. Then we have Professor Law ence
Sung, and we al so have Scott Chambers. 1'Ill introduce
themall nore formally one at a tine.

But before | go on to begin with a nore conplete
i ntroduction of Jay Thomas, | think I'Il turn the podi um

over just for alittle while to one nore participant,
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5
Bill Stallings, who is joining us fromthe Departnent of
Justice, who will wel come you on behalf of the Antitrust
Di vi si on.

MR. STALLINGS: Thanks, Bill. On behalf of the
Department of Justice we want to thank everyone for
com ng here and al so thank the FTC for organizing this
event.

We are | ooking forward to the many informative
sessions, and we particularly want to put a plug in for
the sessions we will be hosting later in the spring where
we will be discussing |icensing issues, such as refusals
to deal, the effects of particular types of |icensing
practices, standard-setting, patent pools and conparative
i nternational issues.

A lot of information can be found, of course, on
our website and with that, that's all | need to say but
t hank you again for attending. And we |look forward to
seeing you in the future.

MR. COHEN:. [|'Il note before introducing
Prof essor Thomas we have had one | ast-m nute
substitution. Sitting next to me will be Suzanne M chel
fromthe Federal Trade Conm ssion.

Qur first lecturer this norning is Jay Thomas who
hol ds the position of Associate Professor of Law at

George Washington University. He also serves as visiting
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6
researcher in entrepreneurship and econonm c growth at the
Congr essi onal Research Service and instructor at the
United States Patent and Trademark Office, Patent
Acadeny.

He has previously served as a visiting fell ow at
t he Max Planck Institute for Conparative and
I nternational Patent, Trademark and Copyright Law in
Germany and visiting professor at the Institute of
Intell ectual Property in Japan.

Prof essor Thomas is the author of nunerous
articles on intellectual property law and al so authored a
patent | aw casebook and intellectual property treatise.
"Il turn it over to Professor Thomas to begin.

PROF. THOMAS: Well, thank you very much for
having ne here this nmorning and I would just note how
delighted I amto be part of such a distinguished panel
of patent experts.

Lawr ence, Scott and Suzanne and | all clerked at
about the same tinme on the Federal Circuit. It's
delightful to see just how well they have done with the
years that have passed, so many of them it seens, in
such a qui ck amount of tine.

But it's ny job to be your headliner. |'m going
to sort of start by going through sone of the basics of

how t he patent system works and then I want to talk a
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little bit about some of the policies that animte the
patent system and some of the criticisns that it has
encount er ed.

And then I'"'mgoing to weigh in alittle bit nore
deeply with sonme of the patentability criteria, what one
has to do, substantively, to have an invention be
patentable. So let ne weigh in without further comrent.

Well, the first thing I'"'mgoing to tal k about is
sources of law. Where would you go if you wanted to | ook
to see where the patent | aw was? Where would you find
it? Well, one of the first places you |ook is the
Constitution.

And, in fact, it is a granted right to Congress
to enact a patent system And that's set out in Article
One of the Constitution. |It's actually the only place in
the original Constitution, setting aside the Bill of
Ri ghts, where you will find the word "right."” And what
it says is that Congress may give to inventors an
exclusive right in their discoveries.

Now, Congress is permissibly given that ability.
It doesn't have to pass a patent act, although the U S
has since engaged in international treaties which oblige
the U S. to have a patent system But again, the
Constitution is just perm ssive. Congress may pass the

st at ut e. It doesn't have to.
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The Congress did very early on. There's a 1790
Patent Act which is remarkably simlar to what we're
doi ng today. And actually you'll find that patent lawis
a venerable discipline that has a | ot of ancient
antecedents. And the statute has been augnented by a | ot
of judicial gloss.

Now, the current patent statutes, the Patent Act
of 1952, occurs in Title 35 of the U S. Code. [|I'm not
sure we have advanced but perhaps we're not any worse.

So that's the basic provisions we'll be talking in Title
35.

Now, as well, the Patent Office, and there is
such a thing as a Patent Ofice. It's called the Patent
and Trademark O fice formally -- although sometinmes |'11
just call it Patent Office because it's a little |ess
awkward -- has also set out a | oad of regulations. And
you'll find those in Title 37 of the Code of Federal
Regul ati ons.

And finally, the Patent O fice has also put out a
book of its own practices. And it's called A Manual of
Pat ent Exam ni ng Procedure. And they are two enor nous
tomes. You would not believe the girth of these weighty
volumes. And these describe the internal practices of
the Patent and Trademark Office.

They are not binding, it turns out, not even upon
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9
exam ners for the npst part but what they do is again set
out the way that the Patent O fice tells the world it
conducts busi ness.

Now, it should also be noted that there is a
specialized court in this area. There is sonething
called the Court of Appeals for the Federal Circuit.

And it hears all appeals from first, disgruntled
applicants fromthe Patent O fice, fromapplicants who
have sought patent protection and been denied. It hears
all those appeals but it also hears appeals in patent
enforcement cases, patent litigation.

Now, there also has to be the case | aw of the
Federal Circuit. And that's very inmportant in this
field. There's a specialized court and they speak to
patent matters exclusively. So you' re not going to get
pat ent precedent any nmore fromthe regional courts of
appeals, say the D.C. Circuit or the First Circuit. It
all goes up to the Federal Circuit as a practical matter.

Now that 1've given you sone of the sources of
law, | just want to give you the ten-cent tour of how the
patent system works so it provides a framework for |ater
di scussi on.

One of the first things to note is that patent
rights do not arise automatically. They have to be

affirmatively sought. That's very different from nost
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10
ot her intellectual property rights. Trademarks arise
t hrough use in comerce. There is a Patent and Tradenark
Office but it's just really a registration system for
rights that already exist.

Sane thing for the copyright office. Copyright
arises automatically when | wite sonething down and put
it into tangible form There is a copyright office but
it just registers the rights and provides certain
procedural advantages to copyright registrants.

And that's very different fromthe patent |aw.

In the patent systeminventors must draft applications
that conpletely disclose and distinctly claimthe
invention for which a patent is sought.

And at that time it is presented to the Patent
and Trademark Office and quasi-judicial officials called
exam ners review these applications. First they review
the applications to nake sure that they fulfill this
di scl osure requirenent, that they conpletely disclose the
invention such that a skilled artisan can practice that
i nvention without undue experinentation.

Al so, the application has to distinctly claimthe
invention. It has got to set out the technol ogical
territory. It's got to set out the deed, the lines of
property that the applicant clainmns to be her own.

Now, it also has various substantive
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requirenents. It's got to be new. It's got to be
nonobvious. It's got to be useful. It's got to fall
within the statutory subject matter.

And we'll go through all those substantive
requirenments with nmy presentation and nove into the
others with nmy coll eagues on the panel.

What do you get for your trouble? If you go
through all this effort what is your reward? Well,

i ssued patents ordinarily enjoy a termof 20 years,
measured fromthe date the application is filed.

Now, note, there is no substantive right granted,
general ly speaking, until the patent is actually granted.
So until you actually get the right you don't have any
authority to enforce your patent. So, in effect, every
day in the Patent Office in procurenent is a wasted day.
It takes a day off the term But once the patent is
granted you get the term based upon the date of filing.

And what are the rights that you receive? Patent
proprietors obtain the right to exclude. [It's inportant
to note that the Patent and Trademark Ofice is not the
FDA. |t does not dole out marketing approvals. Wat you
get essentially is a ticket to court. You get a right to
excl ude others from maki ng, using, selling offering to
sell or inporting into the United States the patented

i nventi on.
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In a sense, when a patent issues, all of us have
the duty to avoid practicing that proprietary -- what's
been appropriated through the patent.

The Patent and Trademark Ofice is not engaged in
t he patent enforcenent business. It is up to the patent
proprietor to enforce the right. It is her
responsibility to nonitor her conpetitors, determ ne
whet her infringenment exists, and at that point to
commence litigation. Litigation is wholly in the federal
courts and suit may be brought the date the patent
i ssues.

The scope of patent protection is founded upon
but not limted to the clains of the patent. You recall
that | said that patents have to be -- there has to be a
di stinct set of clains setting up the technol ogi cal
territory.

Protection is founded upon those words but it's
not always limted to it. You get a little bit of play
in the joints. There's a little wiggle roomand it's
call ed the doctrine of equival ents.

If I say | have a chenical process that operates
at approximately a pH of 7.0, well, maybe the court wll
give ne 7.5. Maybe it's approximately 7; they'll give nme
alittle bit nore perhaps. Actually, the doctrine of

equivalents is in a bit of state of decline right now.
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13
But that will be reveal ed by ny coll eagues.
The patent is presuned to be valid. | should say

not invalid is the usual phraseol ogy in patent speak.

But the accused infringer will usually assert, well, I'm
not doing it. | don't infringe.
They will also assert that the patent was

i nproperly granted, that even though the Patent and
Trademark office approved the application that this step
was i nproper because it didn't meet the requirenents of
t he Act.

Per haps, for exanple, there's public domain
information that the Patent Office didn't know about and
so this additional information is brought by the accused
infringer to the court which then assesses anew. But,
agai n, that burden of production and persuasion will lie
upon the accused infringer.

Now, why do we have a patent systen? Well, |et
me say a lot of these justifications have sort of conme
around late. The Franmers didn't really know nuch in the
way of econom cs or technol ogical progress. They knew a
little but they were pretty nmuch foll ow ng antecedents
fromthe British when they allowed this patent systemto
conme out. A |lot of these justifications have been post
hoc.

One is that it encourages invention. |It's said
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that by giving proprietary rights to inventors we
stinmulate individuals to engage in this inventive
activity in the first place. So we're encouraging
creativity.

And not only are we encouraging creativity, not
only do we set up individual incentives, we're setting up
institutional incentives because firnms and markets w ||
devote resources to R&. And they will do that because
t hey know they will get a payoff.

This is said to solve a public goods problem
Public goods like informati on goods are not excl udabl e.
They're also nonrival. | think we can skip that nuance
for the noment. They' re not excludabl e.

They're |ike the lighthouse, or setting up a
police force, or if you did as | lived in a |arge group
house during | aw school, washing the dishes. |[If soneone

doesn't wash the dish, how can we determ ne who didn't do

the washing and if | do wash the dish, how do I know t hat
someone will use the dish and not wash it?
Well, | don't know and as a result |I'm probably

not going to wash the dish nyself. W suspect there wl
be market failure problens of public goods because if |
cannot appropriate the benefit due the invention, if
others can freely copy it, then | won't do the work.

We woul d expect that people would allocate their
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efforts into goods which have excl udabl e properties, for
exanmpl e, |ike manufactured products. So this is said to
sol ve a public goods problem It solves the
nonexcl udability problem by doling out exclusive rights.

It also is said to encourage the disclosure of
information. The chief |legal alternative to the patent
systemis trade secrecy.

Trade secret hol ders are somewhat disfavored in
the patent law. That's because they keep their |ight
under a bushel. They sinply don't tell others the
benefit of the Coca-Cola fornmula or sone other secret
pr oduct .

And that's said sonetines to be detrinental to
t he public good because again the disclosure is not
commodi fied. It's not printed. 1It's not made avail abl e
in the patent instrunment. And when the patent expires
everybody can use the information to advance the state of
the art.

In that vein, it also discourages the wasteful
expendi tures associated with maintaining trade secrets.
It costs noney to build fences and have guard dogs and
have security guards and have safes. And we're not
entirely sure all those expenditures are that efficient
for society as a whole. Best to use the patent system

it's said, because that way we will avoid these wast eful
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expendi t ures.

There's even nore benefits. First, it's said to
coordinate rivalrous R& efforts by conpeting firns
reduci ng the duplicative costs of R& that's conducted in
many firns.

Now, you can inmagine that in a market there wll
be many entrants and nmany of these entrants all over the
world are conpeting to come up with the same nol ecul e or
the sanme genetic material, or the same circuit, or the
sanme anti hypertensive drug.

And we |ike conpetition. W think that's for the
good. But we also sense that there are inefficient races
goi ng on, that many parties are engaged in the sane
efforts. And that's somewhat wasteful. W're alittle
concerned that if that's overdone, then we're not being
as socially productive as we coul d.

So in a sense, the patent system plays a
coordinating function. Once a patent is granted, other
firms and industries say, aha. This firm has got the
|l ead. And they figured this out. Best not to engage in
this effort. O, | can at least inprove upon it. | can
take the information that's already been given and | can
try to advance it nyself but with the sense that perhaps
this other actor has the technol ogi cal edge.

So, in a sense, it plays a coordination function.

For The Record, Inc.
Washi ngton Metro (301) 870-8025
Quter Maryland (800) 921-5555



© 00 N o o b~ w N

NN NN R R R R R R R R R
g A W N P O © O N o 00 M W N B O

17
It's called the Prospect Theory where a firmstakes its
claimto a certain, say, drug franchise or sonething |ike
that. So again, the coordination function is said to be
good.

The patent systemis also said to stimulate

mar kets. And that's because w thout property, how many
mar kets can you really have? What the patent system does
is commodi fy information. And once you have a commodity
it can be traded.

You can imagi ne the basic problem An

i ndependent inventor goes to a large firm Hey, |'ve got
a great invention. And the large firmsays, well, what
isit? Well, without a property right the conversation

m ght stop. Sure you can use contracts and have
nondi scl osure agreenents but they're inperfect
substitutes for property because they require privity and
property does not.

So there are several advantages to the property
approach. Again, this reduces the transaction costs in
bar gai ni ng because there are set reviewed property rights
t hat have been subject to expert review that are believed
to be valid patent rights and so we don't have to do
duplicative efforts in determ ning whether a technol ogy
is really new or different or whether it's patentable.

All that is a given. |It's handed to us fromthe Patent
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and Trademark Office. And so we can take that and
bargain nmore efficiently.

It also reduces the need for firnms to achieve
conplete vertical integration. That's the Schunpeterian
hypot hesis, right? Schunpeter, the econom st of
t echnol ogi cal change, his grand prediction. First, he
said get rid of all the |awers but his other grand
prediction was that that we will eventually go to a
communi st or socialist state because firms, if they have
conpetitors in their industries, will never do an opti mal
| evel of technol ogi cal advancenent because they don't
know that their firms won't sinply steal their
i nventi ons.

Wel |, Schunpeter didn't really think a | ot about
the patent system because it turns out smaller firnms can
appropriate their inventions. And they don't have to be
conpletely vertically integrated. They don't have to do
the basic R&D. They don't have to get the invention to
mar ket. They don't have to do the advertising. They
don't have do the warranties. They don't have to do the
service. They don't have to do the sales.

They can do part of that and then they can sel
these rights to another who can do the rest of the
product or do the rest of the business that the firmin

that industry needs to do.
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So again, the patent systemis said to reduce
incentives for vertical integration. And that's good.
Antitrust |awers tend not to |like conplete vertical
integration, at least that's what I'"'mtold and so that
can be for the good.

Well, those are all the good things |I've told
you, or sone of the good things to which credit for the
patent systemis given but there's also been sone
negati ve comentary.

In fact, it's really the first tinme since the
Great Depression you can actually read about the patent
systemin the popular press. And |I would say the |ay
public doesn't seemthat enchanted with us. In fact,
there doesn't seemto be any legal limt on the nunber
times "patently absurd” can be used in a journal or
edi torial hype.

And why is that? What are people telling us

about this? Well, it's said to increase industry
concentration. It creates barriers to entry. The patent
systemis best played by the wealthy. 1It's best played

by | arger conpani es because it's a specialized regine
t hat involves a | ot of expertise.

And so this expertise often doesn't conme cheap
and that nmeans that a |large nunber of firnms in

establ i shed industries often have massive patent
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portfolios built up, massive property estates, suites of
evergreen patents. And it's hard for newconmers to conme
in and get that edge.

It attracts speculators. Sonme would say the
Patent Office is a very porous agency and patent damage
awards in patent cases are very high. That's a gane
that's ultimately irresistible and it's a gane people
want to play the patent gane rather than engage in nore
soci ally productive activity. They would prefer to
basically set up patent mlls where the product is
patents or dust off the dormant patent portfolios of
ot hers and assert themin quasi-chanpertous endeavors.

So these are concerns that have been articul at ed.
The patent systemis also a gane industry can't afford
not to play. Once an industry has said you're in the
patent system Hello, business nmethods, you're in the
pat ent system

If you're a participant in that industry you
can't just say |I'mnot going to participate in the patent
system | refuse to be a part of it, because others are
going to start getting patents and when the patent is
asserted agai nst you, you're going to need sone kind of
defensive property right to have a little bit of a
bar gai ni ng position at the table.

You cannot afford not to play. You nust play as
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soon as one of your conpetitors starts playing. So
everybody has to cone in. |It's not sort of a high road
to the patent system You take the | ow road of
necessity.

It has in terroremeffects upon innovation. |It's
felt that perhaps if the Patent Office is too porous,

t hese property rights will cone out on inventions and the
patent was just inprovidently granted. It ought not to
have been granted.

Well, you mght feel pretty strongly a patent
shoul d not have been granted but it's not costless to get
t hat grant overturned. The patent is entitled to
presunption of validity and to overturn that effort
i nvol ves a great deal of resources.

So rather than do that -- because it's been said
that conpanies will often just not engage in the activity
to which that patent pertains. And that obviously
entails certain social costs.

There's a unified patent bar. Unlike the |abor
bar where there's the managenent group and there's the
uni on group and once you're sort of in one of those firns
you're not really going to cross the street so readily.
The other side won't hire you.

And when there's discussion there's a very robust

debat e between these adherents who have their conpeting
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views. That's not so for the patent bar. Most accused
infringers are al so patentees thenselves. That's because
everyone's on the cutting edge. That's why you're being
sued.

And patent attorneys represent one client whether
they're the aggressor or the accused infringer. So the
patent bar tends to |ike patents. Once they're in it
tends to sort of help their business to sone extent. At
| east that's the common consent of the conplaint. And
there's not a | ot of robust debate.

Al so the patent systemis a rarified discipline.
It involves certain |egal and technical qualifications.
It was and perhaps still is a very obscure discipline.

So there's nore of a guild mndset, | think, than sort of
ot her areas of public |aw.

Some m ght say the agency and the court have been
captured. The granting agency perhaps has nore workl oad,
nore flow, nore regulatory ability, the greater the anbit
of the patent systemis.

And that nmay also be said to be so for
speci alized appellate court. W lack the | aboratory of
many different courts of appeals weighing in and having
their views percol ate about and eventually they cone to
the Suprenme Court which resolves it for the good.

Everything is sort of done at this |ower plane and
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per haps that doesn't create a great deal of dial ogue.

There's al so a great deal of public goods
probl ens associated with chall engi ng i ssued patents.
Suppose we're all conpetitors in one industry and | get a
patent. \Which one of you will act as the chanpion of the
i ndustry, stand up and try to invalidate ny patent?

If you do, I'Il probably sue you for
infringement. Why are you doing it? You nmust have sone
interest. And if you do all that work, once the patent's
i nval i dated everybody gets the benefit. Once you do the
wor k your conpetitors can sinply start marketing the
once- pat ented good thensel ves.

So there's a | ot of public goods problens there
too. And so there often aren't the incentives to
chal |l enge issued patents. Best to let themlie. The
short of the long for the pros and cons is that it's very
difficult to quantify the social costs and benefits of
the patent system That's a reality.

A lot of these conmplaints are very qualitative.

We don't know what woul d happen if we extended the patent
term by one year, if it becanme 21 years. W just don't
know. We have no idea. Econom sts just haven't given us
a lot of information that is useful. Innovation is very
hard to pin down.

| think the best comment | have heard yet is that
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we don't have enough information to today abolish the
patent system nor do we have enough information if we
didn't have a patent systemto start one. W're sort of
stuck in this stasis because we just don't have a | ot of
quantification on what we have done. So take that.

|'d al so say a | ot of the conplaints about the
patent systemtend to call not for its rejection but for
its refinement. So in all events, those are sone of the
pros and cons.

Let me weigh in and do some of the substantive
requi renments of patentability. So I'm nmoving now from
the policy, the big vision, and I'mgoing to walk into
t he weeds and say here are sonme of the requirenments to
get a patent. So here we go.

I am going to tal k about four substantive
requi renments that occur and three of the 1952 Act
provi sions: statutory subject matter, utility, novelty,
and nonobvi ousness.

Now, these are the four, the principal four
substantive requirenents. Now, it's not enough that your
invention neets the requirenents. You have to fill out a
patent application with certain disclosure and cl ai mng
requi renments too. But I'mgoing to pass that on to ny
col | eague in the panel.

So let's tal k about statutory subject matter
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which | think is probably one that may be best known to
peopl e who woul dn't count thensel ves as patent wonks.

Section 101 says that a "process, nachi ne,
manuf acture, or conposition of matter"” may be patented.
Those broad words have very few inherent limtations.
Look around you and if anyone sees anything that's not a
conposition of matter, please let me know at the break

How about a process? What's not a process? \What
action, behavioral engagenent, activity that you can
think of is not a process? They' re all processes, you
know, how to prepare to give a speech. That's a process.

And | can articulate that in the fashion of a
patent claimand try to get proprietary rights init. |
mean, that's just a reality. The words don't exude
limtations on what can't be appropriated through the
pat ent system

But nonet hel ess, the courts gave it a shock, at
| east for a while in the history of our country. Now, a
| ot of these decisions are really old. They're sort of
19t h-century deci sions and judges seened a little bit
more confident of thenselves than perhaps they are today.
They just said it. They often didn't give a | ot of
reasoning. But they just said certain things aren't
patentable and that's the way it is. And there wasn't a

| ot of | ogical devel opnent about why not.
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So what devel oped are sort of a series of
tradi tional exceptions to patentable subject matter.
Laws of nature. We didn't get a |ot of hints on sort of
who or what nature was and what her [aws were but it
said, well, you couldn't patent the |law of gravity or
sonething like that, something that was just discovered
rat her than invented.

The Constitution says discoveries but anyway
that's what the court said. Abstract ideas, sonething
that's sort of an abstract, sonething that was too nmuch
of a breadth of thought that didn't have a particul ar
enbodi nrent, that too was said not to be patentable.
We'll talk a little bit about that nore when we get to
the utility requirenent.

The courts have said, well, patent |aw is about
downstream products not upstreamideas. And there are
sone problenms if you had an upstreamidea. Let nme hold
of f on that.

Mat hemati cal algorithns with no practi cal
application just abstract ideas, too fundanental to
techni cal progress for one to appropriate.

Ment al steps, sonething done through head and
hand, not patentable. It had to be some kind of machine.
This wasn't about sort of inchoate behavior.

Printed matter was said not to be patentable.

For The Record, Inc.
Washi ngton Metro (301) 870-8025
Quter Maryland (800) 921-5555



© 00 N o o b~ w N

NN NN R R R R R R R R R
g A W N P O © O N o 00 M W N B O

27
It's like well, we have got this copyright law and if you
have sonme kind of work of authorship we ought to head
them over there. That's a different set of rights and
responsibilities and you really shouldn't get both. You
sort of should pick one and we're doing the picking. And
you're going over to the copyright system

And of course the favorite one that's had a | ot
of recent notoriety is method of doing business. Methods
of doing business, they're really a matter of soci al
observation. They're not quantifiable.

If you went onto a university canpus you really
woul dn't go to the science department. You wouldn't go
to the physics or chem stry or biology places. You would
go over to the business side. And so that's not
technical. That's not sonething that shoul d be
patentable. It can't be reliably repeated.

My met hods of doi ng business, for those of you
who were sort of outside the debate, I'll give you an
exanpl e, one of ny favorites. Pricing on the 9s. You
know, it's really hard to buy something for $10 in this
country, don't you think? Everything s $9.99.

And obviously, it's supposed to m slead gullible
consuners who think they're paying less than they really
are. And of course, | guess |I'm anong them because |

just bought a tank of gas last night. If you think about
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the nine-tenths. 1In Japan it's eight. | don't know why
eight. | think it's considered a |ucky nunber as the
closing digit.

It's also said cashiers have to nake change, and
actually would have to dip into the cash register rather
t han just pocketing the nmoney. |[It's supposed to prevent
fraud, method of doing business, right, patentable or
not .

Probably when it was invented there's a |ot of
antecedents that are said to go to pricing on the 9s but
probably not patentable then. | would say probably
pat ent abl e today, if indeed, it met the other
requirenents.

We have seen a | ot of broadening in this area.
The patent system has becone increasingly anbitious in
its grasp. Again, the patent systemwas traditionally
about biol ogy, chem stry and physics, the engineering
di sciplines associated with it.

Now, virtually every human endeavor | can inagine
is subject to private appropriation through the patent
system There are no really inherent limts as to
di scipline, as to what can be patented.

In a sense, the patent system has beconme the
ultimate regime of private regul ati on where one

i ndi vidual basically gets fromthe Patent Office a cause
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of action in tort that it can enforce against its
conpetitors for 20 years. That's the basic thrust of
what |'mgoing to tell you now.

One of the phrases that's a very common nmantra in
our systemis "everything under the sun made by man" may
be patented. That supposedly was part of the |legislative
debate associated with the 1952 Act. And as you can
suspect that's a very capaci ous phrasing. There's not
much that's w thout that |anguage.

Now, why does this matter? | nean, who cares?
We' ve got these other requirenents. This