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PROCEEDI NGS

CHAI RVAN PI TOFSKY:  Good norni ng, everyone.

We continue our hearings. W're up to Day 10 of
heari ngs, and our enphasis |ast week and today will be on
the question of howto deal with efficiencies in the context
of conpetition policy.

This norning our enphasis will be, to some extent,
on efficiencies as they energe, are relevant in the fast-
changi ng health care industry.

Qur first speaker this norning is Janes Cubbin,
Executive Director of Ceneral Mdtors Health Care
Initiatives, a position he has held since March 1994. As
Executive Director, he is responsible for all activities
relating to GMs health care initiatives, |egislative
anal ysis, and cost and quality inprovenents.

M. Cubbin joined GMin August 1963 and held a

series of engineering positions at the fornmer Ternstedt
Di vision and Fisher Body Division. He joined the GM I egal
staff in 1972 and practiced law in a variety of areas,
i ncludi ng environnmental, product liability, nmarketing, and
trade regulation. He has also served as general counsel for
Sat urn Corporation and the Buick-A ds-Cadillac G oup.

M. Cubbin, welcone to these proceedi ngs.

MR. CUBBIN: Thank you.

| would like to thank the Federal Trade Comm SSion
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for affording me the opportunity today to share with you
sonme of the General Modtors' views regarding the role that
judicious antitrust enforcenent can play in achieving
greater efficiencies in the delivery of health care
servi ces.

CGeneral Mdtors has a profound interest in health
care and its reform As well as being the nation's |argest
i ndustrial corporation, we are the |argest single private
payer for health care services in the world.

We currently provide health care coverage to over
1.6 mllion enployees, retirees, and to fam lies throughout
the United States. In 1994, our U S. health care bill was
$5.4 billion. On a per vehicle basis that anpbunts to
approxi mately $1200 for every car or truck we built, nore
than we spent for steel.

W are also vitally concerned with inproving the
health status of our work force. Qur enpl oyee population is
ol der than is typical for the United States manufacturers as
a whole, and maintaining their health is a crucial elenent
in our drive to inprove productivity.

Wien we | ook at the nation's health care system
today, we see many simlarities to our own business just a
few years ago. In the early '80s, GMwas not sufficiently
i nnovative or flexible in driving inprovenents to our

systens in order to bring costs down while better neeting
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our custoners' needs. As a result, we |ost market share and
our profits suffered.

Qur experience has taught us that neeting custoner
needs must cone first and forenost, and the sane principle
hol ds true for health care. Better neeting health care
custoner needs while holding costs will require innovation
and different ways of doi ng busi ness.

W se application of the antitrust | aws has been
and can continue to be a force that pronotes the sort of
i nnovation that can inprove custoner access to necessary
heal th care services while containing costs.

We are concerned, however, that antitrust issues,
whet her real or inmagined, could stifle valuable
experimentation in how health care services are planned for
and provided at the community |evel.

We believe that health care reformis noving to
the local |evel and that we can best contribute to inproving
ef ficiency and quality by becom ng an active player in
pl anni ng the evol ution of community health delivery systens.

I n doi ng so, however, we need the freedom under
the antitrust laws to work jointly with providers, insurers,
ot her payers, and citizens' representatives to explore nore
ef ficient neans of delivering care and better neeting the
comuni ty needs.

W al so need to have a systemthat energes from
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t hese communi ty-w de di scussi ons eval uated under a rule of
reason anal ysis that takes into account sone of the key
probl ens in applying conventional econom c analysis to
heal th care markets.

As | noted, increasing efficiency in the health
care sector, while at the sane tinme neeting custoner needs,
will require innovation and experinentation. To date,
antitrust enforcenment has largely been a force to pronote
such i nnovati on.

For exanple, the antitrust enforcenment agencies,
by placing a check on the power of incunmbent entities to
control access to key services, have proved a powerful
weapon in speedi ng the acceptance of nmanaged care plans as
an alternative to additional fee-for-service nedicine. But
too rigid an application of the antitrust laws could stifle
further innovation.

The fundanmental problemin analyzing health care
markets under the antitrust |aws, we believe, lies in the
definition of "output.™ | understand from our econom sts
and antitrust |awers that typically the first question in
determ ning whether a particular practice or form of
or gani zati on enhances consuner welfare is whether or not it
enhances out put.

The problemw th properly applying this criterion
in health care markets is that the output that consumers
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want out of the health care systemis better health.

Wiile the statistics that are generally used
measur e nunbers of procedures, hospital stays, doctor visits
and the like, these statistics neasure inputs, not output, a
distinction mssing fromthe conventional antitrust analysis
I'"ve read concerning health care markets.

Thi s node of analysis can ignore efficiency gains
because it nakes no distinction between nedically benefici al
services -- which inprove health outcones and, hence, are
out put enhancing -- and mnedically questionabl e services
whi ch represent inefficiencies and have a neutral or, nore
often, negative effect on outcones.

As an exanple of how this distinction applies in
the real world, I would like to call your attention to a
study published | ast Cctober in the New Engl and Journal of
Medi ci ne | ooki ng at hospital readm ssion rates in Boston and
New Haven, two cities with simlar denographics but which
differ significantly in the nunber of resident-occupied
hospi tal beds per capita.

The researchers | ooked at matched cohorts of
Medi care patients initially admtted for one of five
potentially life-threatening conditions and then conpared
how often the patients were readmtted in the follow ng 35
nont hs.

Patients in Boston were 1.64 tines as likely to be
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readmtted to the hospital as were patients in New Haven,
roughly proportional to the added per capita availability of
beds.

Yet nortality rates across the two cities and
across particular hospitals did not vary systematically with
readm ssion rates. |If outcones in Boston were no better
than in New Haven, despite 64 percent nore readni ssions, can
t hese readnissions really be classified as enhanced out put ?
In our view, they are better characterized as exanpl es of
inefficiencies in the system

Qur experience as a payer causes us to believe
that the health care system can achieve greater efficiencies
whi | e sinul taneously enhancing the provision of nedically
beneficial services.

One of the clearest exanples to us is the
remar kabl e success that communi ty-based heal th care pl anning
has achi eved in Rochester, New York.

There are nany features of the systemin Rochester
whi ch are anal yzed and di scussed in the 1993 Gener al
Accounting O fice report. W feel the nost inportant relate
to community involvenment in overall capacity planning and
the rationalization of the provision of specialized
hospi t al - based nedi cal services.

Qur experience in Rochester has been highly

satisfactory for both GV and for those who obtain their
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health care coverage through us. Qur health care costs in
Rochester are substantially |ower than they are in any of
our top nine GMcities.

For exanple, on an age-adjusted basis, our cost
per menber |ast year for one of our highest cost
communities, which is Anderson, I|ndiana, was 50 percent
hi gher than in Rochester.

| f we could achieve the type of cost savings
achieved in Rochester in all our mgjor enploynent areas,
that is the nine top cities, GV alone could reduce its
annual health care bill by alnost $500 million.

Such cost savi ngs need not cone at the cost of
| ower quality care. |In fact, they should not cone at the
cost of lower quality care. By one inportant nmeasure we
regularly track, the rate of inpatient conplications per
non- Medi care claim Rochester outperfornms any of our top
ni ne conmunities.

Qur experience is typical for conpani es operating
in Rochester. The GAO report, for exanple, shows that
East man Kodak's health care cost in Rochester averages nore
t han $900 | ess per enployee than el sewhere in the United
St at es.

Wth | ower health care costs cone | ower insurance
prem unms, maki ng health i nsurance nore accessible to

i ndi vidual s and smal | enployers; and Rochester has a far
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| ower rate of uninsured residents than does the rest of the
U. S.

Wth | ower costs and better access, Rochester's
residents express a higher |level of satisfaction with their
health care systemthan U S. residents on average.

We believe that some of the elenents that have
hel ped to reduce costs and inprove access in Rochester can
be replicated el sewhere.

Per haps the | argest gains are possible through
achieving greater efficiencies in the provision of the
costly specialized or tertiary care services.

In Rochester, there is virtually no duplication
across hospitals in the provision of such services where
costly high-tech equi pment or highly specialized human
skills are required, duplicative provision of services at
| ess than efficient scale can result in unnecessarily high
costs. It can also result in poor patient outcones.

Qur experience with heart surgery in some of our
communities, for exanple, shows that progranms operating on
an adequate scale have significantly |ower conplications and
| ower nortality rates than do small marginal prograns.

These consi derations, of course, are already
recogni zed in the FTC Departnment of Justice Policy
Statenents on joint ventures for high technol ogy equi prent

and for specialized procedures.
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More generally, there are potential efficiencies
to be gained from capacity pl anning.

The econom ¢ forces shaping decisions in the
absence of planning are often not subject to nuch market
di scipline. Indeed, the health care market is very
different in our view from other consuner goods and services
mar kets. Health care consuners have little, if any, quality
or cost information readily available to them

Conpetition anong facilities to provide expanded
services often takes place in an environnent in which
generous insurance rei nbursenent policies on capital costs
| argely insulate hospitals from downside risks.

In addition, while for-profit firnms nmay be
reluctant to enter into or remain in unprofitable |ines of
busi ness, non-profit institutions may choose to do so
indefinitely provided that revenues el sewhere in the
institution are sufficient to offset the ongoing | osses.

Wt hout planning, communities often end up with
capacity for some nedical services in excess of reasonable
community needs. |If that capacity goes unused, it
constitutes a clear exanple of inefficiency. If it is used,
but in ways that do not inprove patient outcones, it creates
even greater inefficiencies.

Wil e these inefficiencies are especially acute

when the excess capacity occurs in tertiary care facilities,
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they can also be found in other parts of the health care
system as wel | .

We believe the nost effective path to real health
care systemreformis through consunmers and payers becom ng
nor e know edgeabl e about the quality and cost of services
provided in their conmunities and then using that know edge
to participate actively in re-engineering their |ocal
delivery systens.

GM and our UAW partners have begun a | arge scale
test of this approach by undertaking initiatives to explore
the gains that m ght be achieved from conmunity-based
pl anning in two of our highest cost GM comunities.

W are now in the mdst of gathering necessary
background data for Flint, M chigan, and Anderson, |ndiana.
We have recently been joined in this endeavor by HCFA, the
Heal t h Care Fi nancing Adm ni stration.

The consultants working with us in Flint -- Lou
and VH -- and in Anderson are preparing detailed community
assessments. Their work plan requires themto produce three
separate types of evaluations. The first is a health
assessment. It is designed to provide both a general gauge
for judgi ng whether the health care delivery and public
health systens are nmeeting community needs in a context for
nore in-depth analysis for the delivery systems

ef fecti veness.
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From public sources and GM enrol | nent data, the
consul tants plan to answer these questions pertaining to the
denogr aphi ¢ and overall health profile of the target
conmuni ti es.

Special attention will be paid to the health
status of nothers and children, to the special needs of
vul nerabl e popul ations, and to the preval ence in the
community of high-risk behaviors on the one hand and to the
preval ence of health pronotion and di sease prevention
behavi or on the other.

The health assessnent will conpare the health
status of the target communities for the national and state
norns as well as to Healthy People 2000 Goal s devel oped by a
broad consensus processed under the sponsorship of the
Depart nent of Health and Human Servi ces.

The second stage of the evaluation is the resource
assessment. It serves to identify available resources in
the community and to estinate service capacity |evels,
assess health service needs, and fromthese, identify areas
of resource inbal ance.

The resource assessnent is designed to address the
full continuum of health care services from an exam nation
of public health resources through an exploration of
| ong-term care services. Although, the nost detailed

analysis will be for in-patient services.
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The resource portion of the assessnent will rely
on a wide variety of sources including AVA and AHA
statistics while the community needs portion will be
devel oped using actual utilization data and best practice
benchmar ks based on expert opinions and existing research.

The final stage of the conmmunity assessnent is the
val ue assessnment. Working fromthe base of information
devel oped in the other two stages, the value assessnent is
designed to assess the effectiveness of the delivery system
in achi eving positive health outcones and determne if the
delivery systemis operating in an econonmically efficient
manner .

Wil e the resource assessnment will focus on the
avai lability of services, the value assessnent will focus on
the desirability of those services.

The val ue assessnent will rely on patient |evel
transacti on data and aggregate quality and cost dat a.

Benchmarks will be drawn from existing research,
publ i shed literature, expert opinion, and the best
performance systens and institutions.

It is just this sort of assessnent that we believe
is necessary to evaluate fully the econom c perfornmance of a
community's health care system Its enphasis on how well
t he system hel ps achi eve positive health outcomes rather

than how wel| it provides particular services reflects the
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distinction | attenpted to draw earlier between measuring
out put rather than nmeasuring inputs.

When added services do not contribute to inproving
heal t h out conmes, the assessnent will|l properly | abel those
services as inefficiencies to be reduced rather than as
out put to be encouraged.

The community assessnent, when conpleted, wll
serve as the basis for a fact book that can be used by
provi ders, insurers, other payers, and community | eaders to
facilitate future discussions on inproving the efficiency of
the health care delivery systemin the target comunities.

We hope to be able to engage all of these parties
in these discussions with the goal of rationalizing the
delivery of services in these communities.

I f we are successful, we expect to cut costs,

i mprove outcones, and enhance access by elimnating
i nefficiency.

We believe that allow ng such discussions to take
pl ace anong providers, consunmers, and payers is in the
public interest and that they should not be the subject of
antitrust enforcenent action.

How can judi ci ous antitrust enforcenent aid
experiments with community-based planni ng?

Let ne first enphasize that we do not believe that

bl anket exenptions for horizontal conbinations in the
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provi sion of health care services are warranted or
necessary.

However, in light of the difficulties that
conventional analysis has in neasuring output and in
capturing all the efficiencies that m ght be achi evable from
comuni ty-based planning, we think that the antitrust
authorities would be wise to allow sonme experinmentation in
this area.

Provided that all the relevant stake holders --
that is providers, payers, and representatives of the
consunmi ng public -- take an active part in the discussions,
we believe that the usual narket power concerns about
hori zontal agreenents anong providers or payers alone are
not rel evant.

The antitrust authorities have apparently all owed
comuni ty- based planning to evolve naturally in Rochester,
New York. And we believe that other communities ought to
have the freedomto adopt simlar arrangenments if they prove
mutual |y satisfactory to all the rel evant stake hol ders.

| f even a fraction of the cost savings and
i mproved access that have taken place in Rochester can be
replicated el sewhere, then permtting such experinmentation
will prove extrenely beneficial.

Should it prove difficult to replicate the success

of the Rochester system then the risks of permtting

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo 0o b~ w N P

N NN N NN R R R R R R R R R R
ga A W N P O © 0o N o 0o M W N+, O

1544
experinments are smal |

Si nce communi ty-based pl anni ng does not require
wi despread nergers and consol i dations and since the system
depends on the cooperation of all stake holders, failed
experiments will undoubtedly expire naturally.

The test such arrangenents ultimately will have to
satisfy to win antitrust approval needs to be established
under the rule of reason. One inportant consideration
shoul d be whether the agreenent represents input fromall of
the rel evant stake holders. Another will be to verify that
t he plan contains credi ble neasures to inprove the
efficiency of the health care system

The sorts of questions that m ght be asked
i ncl ude:

Does the plan contain neasures that mght inprove
the delivery of services currently provided?

Does the plan expand the output of nedically
useful services previously under-supplied to the community
by inmproving overall access or neeting specific unaddressed
comunity needs?

And is there reasonabl e expectation that the plan
wi | | enhance out comes?

I n conclusion, while the antitrust |aws have, to
date, been an overwhel m ngly positive force in opening the

U.S. health care systemto new and nore efficient ways of
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doi ng business, there is a danger that too rigid an
interpretation of these laws could stifle valuable further
experi nments.

The antitrust |aws should not serve as a barrier
to achieving greater efficiency in the provision of health
care. W think that antitrust analysis that properly takes
a broad view of the efficiencies that m ght be achi eved
t hrough conmuni ty-based pl anning can aid the continuous
evolution of the U S. health care systemfor a nore
ef ficient provision of needed services.

That concl udes ny prepared remarks. |f you have
any questions, I'Il try to answer them

CHAI RVAN PI TOFSKY:  Well, thank you. That's a
remar kabl e view of these issues fromwhat, | guess, nust be
America' s | eading purchasers of health care service, if not
t he | eadi ng purchaser.

MR CUBBIN. Well, $5.4 billion, | think, probably
outstrips nost others.

CHAI RVAN PI TOFSKY: It's a big chunk.

Let ne foll ow up on your proposal about comrunity
i nvol venent, community assessnent.

You did go out of your way to say that, on
bal ance, antitrust has been a useful force in keeping the
opportunities for new forns of health service and cost

contai nnent in play.
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Have you seen any situation -- | wouldn't think
that antitrust would be concerned about comunity
i nvol venent designed to achi eve efficiencies.

Have you seen situations where, either because --
wher e peopl e backed away fromthe kind of community
i nvol venent that you're suggesting, either because they
t hought the aw wouldn't permt it or they thought the |aw
was so unclear that it was dangerous to engage in it?

MR. CUBBIN. W have situations where that conduct
has occurred, at |east the providers have indicated that
t hey were concerned about antitrust issues or confused.

It may be just an excuse to avoid the discussions

that are necessary; and we are trying to do everything we
can to encourage discussions that will be productive,
i ncludi ng, you know, offering to have antitrust |awers that
have heal th care backgrounds avail able at those di scussions,
inviting governnment to be involved. As | nentioned, we got
the Health Care Financing Authority and HHS.

We woul d wel cone the FTC invol venment in our
comunity assessnent plans.

CHAI RMAN PI TOFSKY:  Commi ssi oner ?

COW SSI ONER STEI GER: May | ask, and you nay not
know, woul d the Joint Policy enforcenent statenents, which
Justice and this agency have issued together, there has been

an offer for advisories by either of the agencies within 90

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo 0o b~ w N P

N N N N NN R R R R R R R R R R
ga A W N P O © 0o N o 0o M W N+, O

1547
days on questions that may involve the policy statenents,
area of concern and within 120 days on any health-rel ated
guestion that the community m ght have as they nove forward
in this rapidly changing worl d?

Do you know any instances where concern about
antitrust has been expressed whether they have sought
advi sory opinions fromeither of the agencies?

| " m anxi ous to know whether this is being fully
used.

MR CUBBIN. Right. 1 don't think so. The two
situations I'mthinking of, I don't think there was an
advi sory sought.

| think there's -- again, it depends on whether or
not the concern is real or inmagined or is just being used as
an excuse.

| " ve heard expressed concern that even though the
advisory is available that there's a potential for naybe too
rigid an application; and, in fact, mybe we don't want to
ask the question because we don't |ike the answer.

COW SSI ONER STAREK: If | heard you correctly, |
think you said that in the community-based systens that you
wer e descri bing, using Rochester as an exanple, that
enforcers should not be concerned about narket power, that
the traditional concerns about market power in these

situations are not rel evant.
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| wonder if you could -- first, if | heard you
correctly? And, secondly, if | did or didn't, would you
tell me what you think about that?

MR CUBBIN. Well, I think that was a little
broader than nmy statenent. | think in comunity-based
pl anni ng when all the stake hol ders are invol ved --

i ncludi ng representatives of consuners, |ocal governnment, et
cetera -- then concerns about market power may not be
rel evant.

But | wouldn't say, in a broad context, we'd never
worry about concentration or market power.

COW SSI ONER STAREK: Wiy is that the case, then?

| mean, | don't understand how the fact that
conmmunities are involved in it, then the market shouldn't be
somet hing to be concerned about.

MR CUBBIN. If, in fact, the community plan is
based on the best interest of all of the stake holders, if
it's consensus process that results in efficiencies and
quality inmprovenents for the consuners, then I'mnot really
too worried about one stake hol der getting advantage. And
that's what you're tal ki ng about wi th market power.

| don't think that the providers would have that
much power in those kinds of circunstances, especially with
bi g payers involved |i ke General Mdtors and Kodak and

others. W can always, | think, go outside the system and
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bring in new players if the existing players aren't playing
t he gane.

CHAI RVAN PI TOFSKY: | think that woul d be true
when you have sophi sticated conpanies |ike your own --

MR CUBBIN. Ch, | agree --

CHAI RVAN PI TOFSKY: -- who are in the process, but
let me press you a little bit.

Suppose you have conpl ete comunity invol venment in
a comunity in which there's a wide distribution of
m d- si zed busi nesses and suppose the proposal is that there
are three hospitals in -- four hospitals in town and the
group decides that we're better off with two, four to two.

Are you saying that antitrust authorities |ooking
at that hospital nmerger should defer to the community's
joint decision that two hospitals are better than four and
not apply the antitrust |aws?

MR. CUBBIN:. Not necessarily. | think you ve got
to ook at the facts; you' ve got to | ook at the expectations
for efficiencies. Are they real or imagined? The depth of
anal ysi s.

| don't think that that kind of conmunity-based
reform necessarily, is perfect in every comunity. | think
what we've got to do here is allow for the opportunity of
experimentation, some flexibility, and al ways be focusing on

t he consumers and whet her or not the consuners' interest
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really are being served by the activity.

CHAI RVAN PI TOFSKY:  And per haps give sonme wei ght
to what the community tells us --

MR CUBBIN. Right.

CHAI RVAN PI TOFSKY: -- who are close to the
situation about what they think of efficiencies on the one
hand and anti-conpetitive effects on the other.

MR. CUBBIN. Exactly.

CHAl RMAN PI TOFSKY:  Susan?

Debr a?

Wel |, thank you very nuch.

MR CUBBIN  You' re wel cone.

As | nmentioned, | will have copies of ny statenent
avai lable. W didn't have it yet this norning, but ['1l]I
submt that.

CHAI RVAN PI TOFSKY:  Good.

Qur second participant this norning is R chard
Scott, President and Chief Executive Oficer of Col unbial/ HCA
Heal t hcare Corporation, which | believe is now the |argest
hospital corporation in the United States.

M. Scott forned Colunbia in 1987, in Fort Wrth,
Texas. Before founding that organi zation, he specialized in
health care nmergers and acquisitions in his Texas |aw
practice.

M. Scott is a nenber of the Healthcare Leadership
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Counci |, the Business Roundtable, and the Business Council,
and serves as a Director of Banc One Corporation. He was
recently recognized as a Silver Award wi nner for CEO of the

year by Financial Wrld Magazine and cited as one of the top

25 performers in 1995 in U.S. News & Wrld Report.

M. Scott, it's a great pleasure to welcone you to
t hese proceedi ngs.

MR. SCOTT: Well, thanks for the invitation.

First, | apologize for being late. | thought it
started at 10:00, and we had great weather comng in from
National. | especially |ike not being able to see and then
the last turn so we don't go over the Wite House. W don't
do that in many other cities.

Chai rman Pit of sky, Comm ssioners, thank you for
the opportunity to participate in these inportant hearings.
It is ny hope that the actions resulting fromthese
deliberations will ultimtely contribute to the health and
wel | being of our nation's citizens who turn to those
providing health care in often their greatest tines of need.

Provi ding the best possible care to our patients
is what drives Colunbia; and al though these hearings deal
wi th conplex and often esoteric econom c theory, in the
final analysis it is the inpact on our ability to provide
care to patients which formnmul ates our perspective on these

i ssues.
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The issues at hand are, one, how conpetition
really works in today's health care industry; two, when
government intervention should be used to protect that
conpetition; and, three, what inpact governnment intervention
has on the health care industry's ability to continue to
provi de excellent patient care at affordable prices.

The past decade has seen dramati c changes w th our
nation's health care delivery system The fact is that
t hese changes have been driven by the conpetitive forces at
work in the marketplace. Conpetition has never been
greater. Large enployers and ot her purchasers of health
care are contracting for health care services on a | arge
scale, in sone markets being able to relocate 50 percent or
nore of a hospital's patients to another provider in |ess
t han one week.

According to a Peat Marwick study cited in the
Cct ober 25, 1995, edition of the Washi ngton Post, the

per cent age of workers in managed care has risen from 29
percent in 1988 to 70 percent in 1995 wth a dramatic
reduction in the rate of increase in enployers' spending on
heal th care.

The nation's |argest purchaser of health care, the
federal governnent, is proposing massive reductions in
Medi care and Medicaid. It is inevitable that, as part of

t hese reducti ons, npst Medi care/ Medi caid beneficiaries wll
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participate in a managed care program

As a result of proposed Medicare and Medi caid
changes, there will be increased cost pressure on a
rei nbursenent systemin which hospitals are already |osing
noney on many procedures.

For exanple, there are heart and circul atory
di sorders for which hospitals |ose al nbst $1400 per case.
On the state level, Medicaid rates are being reduced
dramatically. In West Virginia, some non-energency visits
by Medi caid beneficiaries to hospital emergency roons are
being rei nbursed at the rate of $8 per visit. Qher states
are proposing substantial reductions.

Combi ne these significant reductions in health
care costs with the highly capital -intensive nature of the
busi ness and you have an industry that is under intense
pressure to increase efficiency and control costs while
mai nt ai ni ng the hi ghest quality.

These pressures are creating the need for rapid
consolidation of the industry and the formation of
i nnovati ve partnershi ps and alliances.

Today, nore than 35 percent of the nation's
hospital beds are enpty. O the nore than 910, 000 hospital
beds in the U S., nearly 330,000 are enpty. Cccupancy rates
on average are at their | owest rates in decades.

In a nunber of states, 40 percent or nore of the
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hospital beds are enpty. The cost and overhead of
mai ntai ning this overcapacity are high and add to the health
care cost to consuners.

A typical consolidation of two facilities can save
4 to $5 mllion dollars annually. Cost effectiveness is not
the only benefit derived from appropriate consol i dations.
El i mi nati ng redundant services results in an increase in the
nunber of tinmes a specified nmedical procedure or service is
performed at a facility. This inproves quality as the best
practices are devel oped due to the increased perfornmance of
t he procedure of service.

O the approxi mate 5300 hospitals in the United
St at es, about 4600, or 86 percent, are tax-exenpt
facilities. Tax-exenpt hospitals generally have no
obligation to pay federal, state, or |ocal taxes; nor do
t hey have an obligation to provide care to those who cannot
pay.

Al'l hospitals provide care on an energency basis
to those who cannot pay. The renmining approximately 700
hospital s are tax-paying, generally owned by publicly owned
conpani es, |ike Col unbi a.

O the 5300 hospitals in the United States,
Col unmbi a owns approxi mately 6 percent. Colunbia was founded
in 1987 after a series of nmergers and acqui sitions which

i ncl uded: Basi ¢ Anerican Medical in 1992; Galen Health Care
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in 1993; Hospital Corporation of Anmerica and Medical Care
America 1994; and Health Trust in 1995. W now operate nore
than 330 hospitals, nore than 100 surgery centers and a
nunber of other health care businesses in 36 states and two

foreign countries.

Col unbi a pays nore than $1 billion annually in
t axes, provides $1 billion annually in unconpensated care,
and contributes alnost $2 billion to community foundations.

In many rural areas where Colunbia is the only
hospi tal provider, physicians affiliated with our hospital
and Col unbia provide all of the charity care.

Last week an article appeared in the Wall Street

Journal about the $80 nmillion foundation which was created
in Dickson, Tennessee, a town of |ess than 9,000 people.
The foundation was created when Col unbi a purchased Good Luck
Hospital. Al of the foundation funds will be used for
charitabl e and comunity causes including: parks,
educati onal opportunities, and social needs.

Sim |l ar foundations have been created when we
purchased hospitals in Mam and Wnter Park, Florida;
Al exandria, Louisiana; lahoma Cty, klahoma; Wchita,
Kansas; Denver, Col orado; C eveland and Canton, Chio; and
Col unbi a, Sout h Caroli na.

Clinics for the poor, elderly, day-care centers,

t eachi ng prograns, research grants for new nedi cal devices
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and drugs, mammography centers for the poor are just a few
of the uses of these foundation funds.

Col unbi a was founded with a strong commtnent to
the values of free markets in a conpetitive process. The
conpany was formed with the belief that we could provide a
full range of health care services. |If we could provide a
full range of health care services over a broad geographic
area as needed by enpl oyers, insurance conpani es, and
i ndi vi dual s and provi de better outconmes and hi gher patient
satisfaction, then we would be able to attract patients to
our facilities.

We recogni ze that the ability to create
conprehensi ve integrated networks of health care providers
woul d be the key to offering high quality care in the nobst
cost-effective way.

The vision of Colunbia is to work with its
enpl oyees and physicians to build a conpany that is focused
on the well being of people, that is patient oriented, that
of fers the nost advanced technol ogy and informati on systens,
that is financially sound, and that is synonynous with
gquality, cost-effective health care.

Wthin that vision, the foundation of our
phi |l osophy is offering an affordable price, producing a high
| evel of patient satisfaction, and having the best outcones

in the country.
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We have a strong track record of fulfilling this
vision. Ongoing Gallop Polls conducted at our facilities
indicate that 95 percent of the patients we serve were
either satisfied or very satisfied wwth the care and the
service they receive at Colunbia facilities.

Each quarter, nore than 40,000 patients are
surveyed by Gallop concerning issues such as overall nursing
care, concerns shown by staff, cleanliness, staff
comuni cation, and a nunber of other issues pertinent to
patient satisfaction.

For nost consuners, the purchase of specific
health care procedures is a one-tinme or first-tine event.
They have little experience in terns of nmaking intelligent
choi ces concerni ng which provider offers the best services.

Colunmbia is leading the industry in the
devel opnent of outcone neasurenents whereby consuners can
rate and conpare the results of specific procedures anong
hospi tal s.

Col unbi a uses i ndustry-accepted outcome neasures
to assist the facilities in nonitoring and inproving the
gquality and effectiveness of care.

These neasures address quality froma nultiple of
per spectives, including clinical, financial, custoner
satisfaction, and patient health status and well being.

Col unmbi a conpares its results to nationa
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benchmar ks and peer facilities in an effort to pronote and
transfer best practices throughout the country.

To date, Colunbia's Mam Heart Institute has the
| onest nortality for open heart surgery in the entire
nati on.

And seven of Colunbia's Florida hospitals were
included in the list of the top 10 hospitals with the | owest
nortality rates in open heart surgery.

Wthin the context of all of our efforts, let me
say that Col unbia holds a deep-seated belief in and respect
for the intent of antitrust |aws.

Col unbi a does not want to deal with nonopolies or
cartels in connection with any of its supply purchases or
purchasers of health care services.

We recogni ze the inportance of well-reasoned
antitrust enforcenment in protecting conpetition and
CONSUNers.

As we are all aware, Colunmbia is no stranger to
this Comm ssion. 1In the past two years, we believe we have
filed nore Hart-Scott-Rodi no pre-nerger notifications than
any ot her single conpany.

The FTC has thoroughly scrutinized Col unbi a,
requiring us to supply nore than 2,000 boxes of docunents in
the last two years -- incurring the tine and expense of

numer ous attorneys and econom sts -- in order to justify our
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conpetitive activities. W have been forced to divest 10
hospital s and one surgery center and undo one joint venture.

I n other cases, your actions have inhibited others
fromentering into negotiations with us that woul d have
benefitted the delivery of health care in certain markets.

Significant FTC resources and staffing | evels have
been allocated to scrutinized Colunbia and the health care
i ndustry.

It will cone as no surprise that from our
perspective, FTC efforts related to Col unbia have, in
certain cases, resulted in actions that have entrenched the
dom nant provider and prevented the increase of conpetition.

The mandat ed di vestitures and undoi ng of joint
ventures have not only failed to inprove conpetition in the
health care industry but have al so, in some narkets,
entrenched and strengthened | arger conpetitors.

The rulings in sone cases have caused a reduction
in the quality of care in certain communities by inhibiting
t he devel opment of cost-effective consolidations.

Let ne give you sone exanpl es.

In the Augusta, Georgia, area there are eight
hospitals. The 662-bed University Hospital is by far the
nost dominant in the market. Because of its size and
resources, the tax-exenpt University Center has built a

network of out-patient centers, rural health centers, and
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anbul atory surgery centers, which has enabled it to capture
close to 50 percent of the patients in the Augusta narket.

Because University Hospital offers a full range of
services, including heart, and because many of its
conpetitors are not allowed to add services such as heart
services due to state certificate of need | aws, University
can and does refuse to contract with certain insurance
conpani es and nakes excl usion of other providers a condition
when it elects to contract with an insurance comnpany.

Col unbi a oper at es Augusta Regi onal Medical Center,
whi ch, because of Ceorgia' s certificate of need | aws, cannot
of fer certain services such as heart services, angioplasty,
and lithotripsy.

Ai ken Regi onal Medical Center was part of Hospital
Corporation of Anerica, a conpany we acquired in February
1994. Aiken Medical Center is in South Carolina across the
Savannah Ri ver and approximately 35 mles from Augusta
Regi onal .

It was our intent that through the conbined
resources of the two facilities and the belief that A ken
woul d be allowed to add heart services, we would begin a
heart program Qur ability to offer these prograns woul d
have increased the conpetition in the Augusta area for these
services and | owered the cost of health care to the
comunity.
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We believed that Augusta Regional and A ken
Regi onal conbi ned woul d have provided an opportunity to
conpet e agai nst University Hospital. Yet the FTC refused to
|l et the transaction transpire.

The result is that the dom nant player in the
mar ket, University Center Medical Center, renains secure in
its position without the need to renegotiate prices. Thus,
prices for heart services, incidentally, are al nost three
ti mes higher than in nearby Atl anta.

Not one doctor on Augusta Regional's nedical staff
was on Ai ken's nedical staff, and not one doctor on Aiken's
staff was on Augusta’'s.

The FTC s actions in Augusta have clearly
entrenched University Hospital in this area.

Next, in Anchorage, Al aska, Al aska Surgery Center
was part of our acquisition of Medical Anmerica. Qur intent
to utilize the facility to conpl ement our operations at
Al aska Regi onal Hospital was denied by the FTC on the basis
that once the acquisition was conplete we woul d have had 12
of the 27 surgery suites located in the City of Anchorage.

The purpose of the acquisition was to increase
conpetition with Providence, the nmarket's dom nant player
with 65 percent market share.

Part of that conpetition would have been | ower

prices. Part of that conpetition would have been to offer
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options to insurance conpanies |ike Aetna and Bl ue Cross
t hat now have contracts with Provi dence on a basis that
Provi dence has all of the services.

The FTC ruling in Anchorage ensures that
Provi dence Hospital will continue its dom nance, thus
hi nderi ng conpetition. Providence has 15 operating roons
conmbi ned. Anchorage Regi onal and Al aska Surgery Center
woul d have had only 12.

As in Augusta, the ruling has produced the very
effect it was intended to prevent: entrenching a dom nant
pl ayer within the nmarketpl ace.

In our efforts to sell the Surgery Center, we
negoti ated a provision with a potential buyer of the Surgery
Center preventing the buyer from in the future, selling the

Surgery Center to Providence, the dom nant hospital in the

mar ket .

The FTC woul d not allow us to include that
provision in the sale. Once sold -- and we were having a
very difficult tinme selling the Surgery Center -- the
Surgery Center will be allowed, then, to teamup with

Provi dence, again entrenching the dom nant player in the
mar ket .

Anot her exanpl e of FTC intervention which produced
negative inmpact on a comunity is in the Ol ando area.

As a result of Colunbia's nerger with Galen and --
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first off, there's the maps in the back of the presentation.

As a result of Colunbia s nerger with Galen, we
woul d have owned two hospitals in Kissinmee, Florida, next
to Disney Wrld, and clearly part of the Ol ando narket.
Practically every physician on the nedical staffs of the
Ki ssi mmree hospitals was on the nedical staff of the Ol ando
hospi tal s.

We woul d have been able either to consolidate
servi ces on one of the Kissimee canmpuses or direct specific
services to either canpus, generating a conservatively
esti mat ed savings of $20 nmillion.

In the | ast seven years, we, as a conpany, have
consol i dated 20 hospitals nationwi de with other hospitals in
our markets. In either case, this would have significantly
reduced costs and i nproved care.

The FTC forced us to divest one of those
facilities to Florida Hospital, a tax-exenpt hospital system
that already had six Ol ando hospitals -- and you can see on
the map, it's sort of the purple color -- controlling nore
than 35 percent of the Ol ando market.

As a result of that divestiture, the Kissimee
community is serviced by two half enpty hospitals.
Duplicative services have been added in the nmarket that were
not needed.

A major flaw in the FTC deci si onnmaki ng process was
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its failure to analyze the Ol ando narket as a whol e,
rat her, |ooking at adjacent community as stand al one areas
with a majority of patients in the area directed to nedical
servi ces through managed care contracts.

The market dynam cs are such that patient
popul ati ons across a nmultiple county area nust be | ooked at
as an integrated whole, not separate popul ations served in
separate comunities.

When | ooked at in the reality of managed care, it
beconmes apparent that Col unbia would not have been a
nmonopoly in Kissimee at all

As a result of the Colunbia Health Trust nerger,
there is a simlar scenario in the northern part of Ol ando
where one party in a 50/50 joint venture nust divest.

Ol ando Regi onal Hospital, ORHS, a second hospital
systemin the area, which, without this facility, already
owns four hospitals and al ready controls nearly 35 percent
of the Orlando market now controls this facility.

It's | ocated where the question nmark is. So what
you can see is Florida Hospital covers the entire narket
area. Olando Regional is sort of in the center. But if
we're forced to divest -- which we're being forced to --
then they will again have a presence in the north,

Because ORHS knows there is no other buyer for our

50 percent ownership interest in the joint venture and we
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are forced to insure one party to divest, they have offered
to purchase our 50 percent interest for $12 mllion dollars,
even t hough they have turned down our offer to purchase
their 50 percent interest for $30 nillion dollars.

Conbi ned, Florida Hospital and ORHS, that operate
hospitals, who were forced to -- or are being forced to
di vest -- now control nore than 70 percent of the Ol ando
mar ket and are seeking alignnment strategies that establish
joint marketing and service opportunities.

One of ORHS's stated goals for 1996 is to, quote:
"Conpl ete agreenment to conplete at | east one shared or joint
venture comunity project with the Florida Hospital system"”
unquot e.

Once again, rather than opening up conpetition,
the FTC decision squashed it. The FTC deci sions have
clearly entrenched the two | argest hospital systens in
O | ando.

This is a nmap of the state of Utah. As you can
see on this map, there's a tax-exenpt group called
Inter-Muntain Health Care. They have 19 hospitals in the
st at e.

W're -- and they're the orange. W're, | guess
the dianond. It looks |ike green. And we're allowed to
keep seven hospitals.

Probably the FTC decision |I understand the | east
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is the decision to cause the divestiture of three U ah
hospitals after the nerger of Colunbia with Health Trust.

Currently, the fornmer Health Trust Hospitals are
being held in a separate conpany with which I cannot
communi cate related to strategy and operations.

And that was caused by the Federal Trade
Conmi ssi on' s deci si on.

During this down tinme, Inter-Muntain Health Care,
| HC, the dom nant player in the market, is using this delay
toits full advantage to further entrench its market
position, utilizing nedia blitzes of unparalleled
proportions.

Based on 1994 admi ssion data, Inter-Muntain, a
Ut ah hospital managed care system attracted 54 percent of
i n-patient adm ssions and 57 percent of out-patient visits
st at ew de.

| f Col unmbi a had been able to retain all the
hospitals Health Trust owned, it would have attracted only
26 percent of the in-patient adm ssions and 21 percent of
the out-patient visits statew de.

W are being left with 18 percent of the
i n-patient adm ssions and 21 percent of the out-patient
visits, because the FTC has ordered us to divest three Utah
hospi tal s.

Inter-Mountain will control 45 percent or greater
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of Salt Lake City area adm ssions conpared to 19 percent for
Col unbi a; 85 percent of U ah County adm ssions, conpared to
15 percent for Colunbia; 60 percent of Northern Utah
adm ssions conpared to 30 percent for Col unbia; and 53
percent of statew de rural adm ssions conpared to 18 percent
for Col unbi a.

In a recent newsletter in the market, |HC stated,

guote: "Sure, Inter-Muntain has had a dom nance in the
mar ket pl ace, " unquote, quote: "IHC has cone away with its
reserves.” "So what is the benefit to the patients and to

the community of the Col unbia HCA intrusion? Probably a
little | ower rates.”

And, finally: "I don't think Colunbia appreciates
t he depth of support for its opponent, the political and
financial network of |IHC and the support of the LDS church.
IHC will be standing when all is done,"” unquote.

Once again, the actions of the FTC not only
i nhi bited additional conpetitive forces to be interjected
into the market in question but also further entrenched the
position of the dom nant player in the area.

Nei ther the health care industry nor the
comuni ties served have benefitted fromthese actions. The
perception of the health care industry in each of these
exanples cited is that it was the case that the FTC demanded

a pound of flesh in a large transacti on where, one, the
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di vestiture would not have occurred if the acquisition had
been a single transaction; and, two, the FTC took actions
irrespective of the inpact on the communities and patients
i nvol ved.

These actions have nerely added to Col unbia' s cost
of doi ng busi ness and prevented savings efficiencies that
coul d have benefitted consuners in these areas in these
facilities.

The FTC continues to prescribe that individual
mar ket s nmust have certain nunbers of hospital providers.

The truth is, nost markets can support three delivery
systens at best, with many requiring and only being able to
support two conpetitive systens. In sone narkets, one
hospital is all that a community can support.

It makes no sense, either fromthe standpoint of
ef ficiency, cost, or quality to have conpeting facilities
standi ng across the street fromeach other each 40 percent
full and both incurring the overhead necessary to remain
open, offering redundant services and staffing.

Requiring hospitals to operate in such
environnents can only result in severe pressures on facility
cash flows which are operating in a very capital-intensive
busi ness.

For exanple, at Col unbia, 150 percent of our

annual net income is spent on new equi prent and renovations
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at our existing facility.

As in any business, when there are cash flow
probl ens, there are usually reductions in variable costs and
capi tal expenditures.

In health care when hospitals have significantly
reduced rei nbursenents, are prevented fromreducing costs
t hrough consolidation, there is no other choice than to
elimnate the purchase of new technologies and limt or
el i m nate procedures on which the hospital | oses noney.

Oten these cash flow constraints force staff
| ay-of fs, many times the best paid and the best trained.
These actions have a profound negative inpact on patient
care. Like you, I would not want to take a child, spouse,
famly menber, or friend to a facility which could not offer
the |l atest technol ogy and the best enployees. And yet that
is what people are being forced to do in some cases where
consol i dations are prohibited.

The cost and potential harm of governnent
i nterventions, including the unintended consequences,
suggest that antitrust enforcenent policies nust be based on
sound econom ¢ theory and supported by enpirical evidence.

Mor eover, the application of these policies or
those policies in any particular case should reflect the
true nature of conpetition in that industry.

Antitrust enforcenent officials nust attenpt to
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identify the forces that actually determ ne conpetition in
that industry and take theminto account before and duri ng
any antitrust review.

In our view, the federal Horizontal Merger
Quidelines utilize a nodel of conpetition that does not
correlate to the real world of health care. W asked the
di sti ngui shed econom sts of Econom sts Inc., many of whom
have served on the Federal Trade Conmi ssion and the
Antitrust Division, to review the concentrati on nodel s
enpl oyed by the FTC to hel p us better understand, one, the
reasons for the specific concentration standards
incorporated in the guidelines; and, two, the rel evance of
t hose standards to predicting the effective hospital nergers
on conpetition.

The results of their analysis appear in Appendi x B
of ny witten testinony.

Very briefly, their findings indicate that: One,

t he nodel s on which the guidelines anal ysis have
differentiated products appear to be based not -- appears to
be based not -- do not provide a clear relationship between
concentration and narket perfornance.

Next, there is no evidence of a critical
concentration | evel above which coordi nati on becones |ikely.
In fact, an FTC staff report could not find any relationship

bet ween concentration and price. Yet, the guidelines
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presune that a problem woul d exist.

And, three, the very nature of hospital operations
makes coordi nati on al nost inpossible.

Hospital s conpete al ong hundreds of discrete
services, and their custoners are represented by powerful
bar gai ni ng organi zations. |Illegal coordination under these
conditions is virtually inpossible.

G ven the facts that studies have shown very
little relationship between concentration and conpetition in
t he market pl ace when it conmes to health care and that
consolidation and innovation are absolutely critical
conmponents for controlling health care costs and nai ntai ni ng
guality, we would suggest the foll ow ng:

One, that the FTC nore formally recogni ze the
substantial efficiencies and benefits achi eved through
hospital integration within the current econom c conditions
in the marketpl ace and acknow edge the benefits to consuners
in ternms of cost and quality.

Two, elimnate the use of the concentration
presunption in evaluating hospital nergers and in fact
presune that three or even two hospital systens in a
community will provide effective conpetition.

Three, that the potential for anti-conpetitive
ef fects be exam ned on the basis of the specifics of the

transaction at hand and the conditions that exist in that
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particul ar geographic narket. Exanples that | cited in
Augusta, Anchorage, O'lando, and Utah are good illustrations
of why this is needed.

Four, that the investigative process be reforned
to make the discovery process |ess burdensone in |ight of
know edge gai ned through a long history of hospital nerger
i nvestigations and that the review process for divestitures
be streamnl i ned.

And, five, that the FTC take into account that
preventing consolidation could adversely inpact the quality
of patient care.

In health care, the ability to be innovative and
react quickly to changi ng market conditions will be the keys
to both hospital survival and consuner well being.

Hospital s must be allowed the freedomto innovate,
consolidate, and formcreative partnerships in order to neet
t he dual demands of controlling price and providing high
quality care.

The Comm ssion nmust recogni ze and conmuni cate this
recognition that the factors that drive conpetitive
performance in the health care industry cannot be captured
by the static nodels of conpetition currently enpl oyed.

Havi ng offered these solutions, |et nme enphasize
that they are really suggestions directed to the Conm ssion

itself. Your staffs have been notable in their wllingness
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to work with us to minimze burdens within the limting
paraneters of what they consider your directives.

My suggestions, therefore, should not in any way
be consi dered as an adverse reflection on anyone on your
staffs; but in the spirit of these hearings, | do not want
to note -- | do want to note that sonme further changes need
to be nmade to reduce the cost and burden of antitrust
i nvesti gation.

I n concl usion, we at Colunbia believe that the
enforcenent of federal antitrust |aws, which the Suprene
Court has called the Magna Carta of our econom c |iberties,
is vital. Colunbia supports vigorous enforcenents. W also
appl aud your efforts in these hearings to cone to grips with
the realities of conpetition in varied and highly different
i ndustry and service markets in order to deterni ne which
government intervention is really required to ensure
conpetition.

We have done our best to describe the marketpl ace
in which we work, what conditions should exist to best serve
our patients, sone real world exanples of the effects of
unnecessary intervention, and changes that are needed in the
way governnment intervention is determned in hospital
si tuati ons.

We hope this testinony and acconpanyi hg appendi xes

will add in your endeavors.
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Thank you very nuch
CHAI RVAN PI TOFSKY:  Well, thank you for extrenely
candid and inforned testinony on this question.
It's a little difficult to discuss those cases
that turn on relevant market definition. Wat | hear you

saying is that in Augusta, the Conm ssion drew the narket

too narrowmy, in South Carolina too broadly. 1It's hard to
get at that. So let ne ask -- let's talk about the policy
guesti ons.

You say there's no evidence of a connection
bet ween concentration and price; and you say we shoul d drop
our presunptions based on concentration; and that three
hospitals or two are okay.

Do you nean that for cities |ike New York and
Washi ngton and Chi cago, that three hospitals are enough or
two and that there should be a presunption that mnergers

| eading to that kind of concentration is pernissible?

MR. SCOIT: | think what you should expect in
cities like -- take Mam , Atlanta, Chicago -- | can't talk
about New York; we don't do business there -- Houston,
Dallas, I think what -- all you're going to be able to

support in those markets is a two- or three-hospital system
probably in a bigger city like that, a three-hospital
delivery system 1In sone snaller cities, you'll end up

having a two-hospital delivery system And then in small
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towns, you can't afford to have nore than one hospital

| f you |l ook at the pressures you have in the
i ndustry -- just think about, first off, reinbursenent for a
second. We're close to the industry average. W have 50 --
about 53 percent of our revenues are Medi care and Medi cai d.
42 percent Medicare, | think it is, and 13 percent Medi caid.
Al'l those prices are set by the governnent.

We have about 6 percent bad debt. That doesn't
i ncl ude unconpensated care. W have approxi nately,
depending on the quarter, 12 to 14 percent of our revenues
are sort of -- are charges, what we set the price at. The
rest are negotiations with conpanies |ike General Mtors or
conpanies like United Health Care and things |ike that.

| f you have three or two delivery systens, you
have conpetition and you have the ability to do the things
that we're doing: consolidate hospitals, which we have
done. W have closed 20 hospitals close to our other
hospitals. When you can do that, and instead of running 40
percent occupancy, run 80 percent occupancy, you can
dramatically reduce your costs and inprove your quality.

You can -- which we're doing -- a significant
nunber of managenent consolidation in each of these markets
to reduce the highest paid people and | ayers of managenent,
basically, to reduce cost.

You can't do that if you keep, in a nmarket, 42
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separate hospitals open and operating all separately.

CHAI RVAN PI TOFSKY: | guess, again, I'mreferring
back to the sonme of the illustrations that you nentioned.

The conmon thene is that there is an entrenched
dom nant hospital in a conmunity. And let's assune it's a
community that can't support 10 hospitals or even 6. And
what you're saying is that antitrust makes a mistake in
allowing 2 or 3 of the smaller hospitals to get together and
conbine in order to conpete with the entrenched nonop- --
dom nant conpany, not a nonopolist but a dom nant conpany.

Now, we wouldn't listen to that argunent if we
were tal king about tooth paste or if we were tal ki ng about
oil or steel.

And | do hear one of the things that you're
sayi ng, which is that hospital services are so heterogeneous
that even if there are two firns left, it's unlikely they're
going to get together and work out a decent conspiracy.

Are there other reasons besides hetero- --
incidentally, you know, supermarkets and departnment stores
have a wi de range of heterogeneous products; but we woul dn't
let all the supermarkets in town nerge down to two in a
medi um si zed communi ty.

What is it about health care that you think should
make the difference?

MR SCOIT: Well, I think -- well, | nmean --
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unfortunately, 1'll talk about exanples. But let's take
Ut ah as an exanpl e.

You know, you sit there, sonebody has over 50
percent market share. Okay? And you can use your best
efforts all you want to try to say, golly 1'd like to have
even three conpetitors statewide. You' re not going to get
it. It will cost probably $500 to $700 million in new
capital in an industry that doesn't need a | ot of new
capital or a lot of new buildings. That's what it would
take to have each new player to have a statew de delivery
systemto conpete agai nst |nter-NMuntain.

You know, you can't solve all of the problens.

You go to places that have certificate of need | aws. |
nmean, take Georgia, | nean, right or wong, whether we
shoul d or shouldn't have certificate of need | aws, there's
sonmebody entrenched that has all the services. |f you want
conpetition, you should support a second player that gets
the position that they really can conpete.

But what -- your actions are preventing that from
happeni ng. You don't -- you've prevented a second pl ayer.
| nean, we're -- you take Utah, we're a weak player, nuch
weaker now. | nean, we have -- they have four hospitals in
Salt Lake CGty. W were allowed to keep one. | nean, we're
-- | nmean, we can't go to people like United and get the

contracts. They have to deal with Inter-NMuntain.
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So, | nmean that's -- | nean you -- | nean -- |
think if you can -- in a big enough narket and there's
enough rei nbursenent that you can have three players, |
think that's great.

But if the markets -- you know, sonebody already
has 50, 75 percent, | nean, you're not going to be -- you
can't force it to happen. And that's what you're trying to
do in mmy opinion

CHAI RVAN PI TOFSKY: Okay. So it's better to have
two powerful players because a third player is unlikely to
enter the market because --

MR. SCOIT: Right.

CHAI RVAN PI TOFSKY: -- of certificate of need?

MR. SCOIT: If I was not in Uah today, it would

make no sense to go, you know, spend -- | guess it would
cost, for a statewide -- it would cost nme, you know,
sonmewhere between $500 nmillion and a billion dollars to go
into that state of two mllion people. You know, | mnean,

nobody woul d do that.

CHAI RVAN PI TOFSKY: One last question. | don't
nmean to dom nate this. But all of the people in Arerica --
this question has bothered nme for a long tine, and you're
probably in a better position to answer this than anyone
else | could possibly talk to.

Most of your acquisitions are really what we call
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congl omerate acquisitions. You're not buying two hospitals
in Salt Lake City. You're comng into newterritories where
you weren't conpeting previously.

And |'ve been curious. Wat -- and you' ve done
extrenely well and the market appreciates what you've
acconplished. What are the efficiencies that you achi eve by
havi ng 300-sonme odd hospitals, including many in which you
are the only hospital in town?

How do you get those efficiencies?

MR SCOTT: Well, let me talk about -- we have
sone efficiencies fromsize, and then we have efficiencies
by having a lot of facilities in a saturated marketpl ace
havi ng good geogr aphi c cover age.

So let me talk about -- let's take, a -- first, a
market. In that market, | can -- if | have two hospitals
that's across the street fromeach over that are, you know,
each runni ng 40 percent occupancy, | can either direct
servi ces between the two, but hopefully |I can consolidate
theminto one.

Let ne give you exanpl es.

Just to open up the doors, okay? of a 300-bed
hospital, it's a mllion to $2 mllion dollars just in
utility costs. Just to keep it going every year, it's
500,000 to $2 mllion in capital costs, just for new

equi pnent and technology. Al right? And that's sonething
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that m ght only be used three hours a day. And if | can
only attract, you know, get 40 percent occupancy, | nean,
it's just not very well used.

So, one, | can have one energency room one
radi ol ogy, one lab, if | just put two together. Al right?
And that's -- | mean, one we did in Mam where we nerged

Victoria which operated about 116 patients a day with Cedars

whi ch operated about 260. | think our first year we
elimnated at least $12 million of daily operating costs.
Next, we can take, where we have -- take M am,

Fort Lauderdal e, Pal m Beach, we have 16 in-patient
facilities down there and a variety of surgery centers. W
can take and run a reference lab in one facility. W have a
big reference lab in Cedars Medical Center. And we do that
for the entire marketplace which hel ps us reduce our |ab
costs.

W can -- we've done -- just in 1995 we've taken
and said we'll take one person and they'l|l be responsible
for two or three hospitals. And that's the highest paid
person there, the CEO of the hospital.

| mean, the reason | went on Banc One's board is
t he banking industry is basically doing the sanme thing; and
I wanted to understand what they were doing.

We can share departnent heads. You take a

hospital's -- and, again, the highest cost is the managenent
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positions; and so when we can share departnent heads anong a
variety of hospitals, we can dramatically reduce the costs.

Next, you |l ook at the marketing. Wen you have,
you know, 16 facilities -- you know, I think Mam to Palm
Beach woul d probably be 3-1/2 to 4 mllion people, ny
mar keti ng costs can be a lot |ess expensive if | market as a
gr oup.

| can afford to enploy a | ot of people that our
i ndi vi dual hospital couldn't afford, such as we have a | ady,
Carolyn Lipp, that all she does is focus on outcones just
for that market. | couldn't afford sonebody |ike that at
any one facility, and so | would have to go hire consultants
to do that. And they have to be there to have the biggest
-- they have to be in that narketplace to have the biggest
i mpact .

Now, sone of the big -- probably the -- so -- and
those things add up. You know, 4 to $5 mllion is what |
said in the presentation. |It's nore than that. By putting
things together, that's a conservative nunber.

Now, what can | do nationally?

| buy $2.4 billion a year in nedical supplies. By
commtting nore volunme to conpanies |ike Marriott, where we
purchase all of our food, by conmtting to do business with
DuPont, Johnson & Johnson, Baxter, |'ve -- and when we've

conpared our supply costs as conpared to our conpetition
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whi ch are bigger buying groups -- they are the tax-exenpt
buyi ng groups -- we save 15 to 35 percent. That's, for you
as a buyer of health care, 3 to 4 percent of what you're
charged, because the supply costs depend on the tertiary

services of the hospital's 12 to 20 percent.

| put in an information systemthat -- the cost
for me to put in that system-- and it's the best
information systemin the country. |It's got a real-tine

medi cal record; so if you' re a physician and you're sitting
at your house or at your office, as soon as the lab results
are done, you're flagged; your conputer beeps; or,
eventually we're doing it with the pagers; and you get the
i nformati on.

We can put that in for one-third of what it costs
a stand-alone facility to put it in. Plus, for you as a
patient, when you end up in an emergency room would you
rat her that your nedical record be there or be sitting at
sonme ot her hospital or sone physician's office?

In our system vyour medical record is on-line at
our facility at any one of our energency roons, any one of
our urgent care centers; your nedical record is inmediately
avai l able as you walk in. So it dramatically reduces the
cost .

Then you have all the -- you know, the issues that

we have in our industry, you know, just the cost of tax,
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rei nbursenent, legal, all those things we can share costs.
And -- but those -- the big dollars are -- is probably the
i nformati on systens and the supplies and then individual
mar ket consol i dati ng managenent teans and directing service.

| nmean, I'Il tell you, the dollars are
unbel i evabl e, the size. Just by -- just -- because,
historically, this industry had nobody of size and they made
no commtnents to vendors and so you got no di scounts.

W went and we got all of our orthopedi c surgeons
together, or a big group of them and we said: Wat are the
two top orthopedic conpanies for hip inplants? And we said:
W will try, okay, to commt nore volunme to them You tel
us who the best two are, because we believe that we can
commt nore volune to themwe will get a better price.

Most hospitals | ose noney on hip replacenents --
Medi care hip replacenents. There had been no di scounts,
basically, in the industry. W got 45 percent reduction.
Now, we still have to talk everybody into using it because
you can't dictate these things. But it's -- soit's a |ot
of work. But | nean by committing volume, you really can

get significant reductions; and you can pick the best

products.
CHAI RVAN PI TOFSKY:  Thank you.
COW SSI ONER STEI GER: Very brief question,
M. Scott. |n your extensive nmanagenent experience, have
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you found that sone over-capacity in hospital beds is
necessary to handl e peak usage?

And, if so, is this only a regional phenonenon due
to, say, population fluctuation?

MR. SCOIT: |If you |l ook at the nunbers -- if you
go to places like Fort Meyers and Fort Lauderdal e, you can
have a doubling in the nunber of patients between sumer and
wi nter. Ckay?

Now, that's the -- that would be nore true the
nore tertiary your services. So we have |large -- where we
have | arge open heart progranms in Florida, we could double
our services.

A lot of that is because we have a significant
nunber of Canadi ans who cone to the United States for open
heart services.

If you |l ook at the rest -- you know, where you
don't have a significant nunber of snow birds, the
di fference woul d probably be in the 10 to 20 percent range
bet ween wi nter and sumer. That is slowy going away as
| ength of stays are conming down so dramatically and as
patients are | eaving the hospital faster and going into hone
health faster. But that would probably be a history, you
know, it would be 10 to 20 percent for a nornal narket.

CHAl RVAN PI TOFSKY:  Susan?

MS. DeSANTI: Yeah, M. Scott, | wanted to address
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sonme of the policy questions. As the Chairman says, it's
hard to discuss sone of these issues that you have rai sed.
There, obviously, may be factual disputes. You have one
view of the facts and there are sone --

MR. SCOIT: Mne are always right. They're

| ogi cal .

MS. DeSANTI: -- views.

| have no doubt that you put together everything
in alogical manner. | have full confidence in your ability
to do so.

But what |'m hearing on the issue of conpetition
and three versus two and two is fine to have a fully
conpetitive market, |I'm hearing nore fromyou about
efficiency gains and this is just a fact of life.

Can you tell us sonething nore about other markets
in which you currently operate where there are two
conpetitors, yourself and sonme other, and how does
conpetition operate in those narkets, that would give us

more confi dence?

MR. SCOTT: You know, that's -- | can't think -- |
guess the only place where you would only have -- that | can
think of -- that you only have two conpetitors are in

smal | er towns, where you only have two.
Here's typically -- if you go to a typical |arger
mar ket, the -- you end up having fewer -- you have nore
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conpetitors than this. But here's what happens in the
mar ket pl ace. W go in and we're building up a -- you know,
a delivery system Gkay? And you do that primarily by
buyi ng because it doesn't nake sense to build a | ot of new
hospitals in this country.

What happens is our conpetitors, which nost of
t hem are tax-exenpt conpetitors, they don't have an interest
generally of consolidating their bal ance sheets and their
i ncome statenents. So what they do is they create
al liances; and they say, we are all going to work, you know
this group of 6, 10, 20 hospitals -- probably not that many
-- 6 to 10 hospitals, we're all going to work together and
go work with managed care players as a group. Ckay?

And so what you'll end up having in a | ot of
mar kets, you'll have us; you'll have a tax-exenpt
affiliation; and then you'll have a group of independent
facilities that beconme very dependent upon Medicare and

Medi cai d because that's the only thing that they can

attract.

That' s what happens nore.

W even had an exanple where in -- down in New
Ol eans, where -- | can't remenber the nunber of these, but

it's sonething like 8 or 10 hospitals after we went into
that market, tax-exenpts -- they all agreed that they

woul dn't sell to us for 18 nonths; and they created, you
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know, an environnent that they're going to work together
wi th managed care, you know, to conbat us. Because, you
know, when we go into a nmarketplace, a |lot of tines people
are concerned about our position.
Because no one's ever done it before.

M5. DeSANTI: When you say for 18 nonths they

woul dn' t - -

MR. SCOIT: They signed a docunent. They will not
sell to us -- not negotiate to sell to us for 18 nonths,
because they're all worried that they are going to be -- you

know, they're all worried that they' re going to be the | ast
one out there; and they know that they -- they | ook at the
nunbers in California and the days per thousand in
California, and they look in places |like New Oleans or in
ot her places and they say, you know, if that happens here,
golly, we're in trouble because we don't need, you know,
ei ght tinmes the nunber of beds that they use in California.

And so they know that they're going to have to
consolidate or they're going to slowy, basically, bleed to
death. They're not going to spend any capital. They' re not
goi ng to keep the enpl oyees.

So, | mean, there's a lot of concern right nowin
t he industry about what's going to happen to them

M5. DeSANTI: But at the nonment, you don't really

have a |l ot of markets in which there were one or two?
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MR. SCOIT: | guess Tul ane has a good delivery

systemin New Ol eans; but you have, you know, a |ot of

tax-exenpt. | can't think of -- other than snaller towns,
where you have just -- where you have two.
Probably Orlando is -- Olando i s an unusual

mar ket. You generally don't have two or three, yet -- |
nmean, there's al nost no i ndependence left in that area.
That's still pretty unusual. That's where it's going to go,
but it's unusual.

M5. DeSANTI: Ckay. And can you give nme a rough
sense -- there are a lot of statistics in your testinony --
but I don't think we have the nunber of hospitals that
Col unmbi a has acquired over, say, the past 5 or 10 years.

MR. SCOIT: | could get you the nunbers. You
know, we've done these big nergers. And | think HCA was 96

hospitals; Galen was 71 hospitals; Medical Care was,

think, 96 surgery centers; Basic Anerican, | think, was 8
hospi tal s.

But in this -- you know, we're adding -- we'll add
-- | couldn't give you an exact nunber. But we'll continue

to add hospitals primarily in markets where we're already
| ocated. But we're going -- like |last week, we went into
Cl evel and, Chio; Canton, GChio; and Col unbia, South Carolina,
where we had not been. And we're going into Massachusetts

and Rhode |sland where we had not been.
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We've really not been, historically, in the North,
many tax-paying, investor-owned hospitals, because of the
conpani es that did the nergers which were started at a tine
when all the gromh was in the South; and certificate of
need | aws prevented themfromgetting into the business in
the North primrily.

M5. DeSANTI: | have just one | ast question, which
is, there are a lot of very interesting statistics in your
testinmony. And |I'mwondering if you could provide us with
the citations for that so that we can follow up on this as
wel | ?

MR. SCOIT: All these are basically enpl oyees of
our conpany that got all these nunbers.

| nmean, | can get you the data where they --

M5. DeSANTI: Well, just a few of the key sources
woul d be of interest --

MR. SCOIT: Ckay. | can do that.

M5. DeSANTI: -- because this is very interesting
testinmony, and we would like to see nore of the basis.

MR. SCOIT: Ckay.

COW SSI ONER STEI GER:  And just to nmake sure the
record reflects it, is it accurate to say that of the
substantial nunber of nmergers that you have acconplished in
recent years Conmm ssion action has affected 10 hospital s?

|s that the correct nunber?
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MR. SCOIT: | think it's 10 hospitals.

COW SSI ONER STEI GER:  Thank you.

MR SCOTT: But it's still 10.

M5. VALENTI NE: Just one nore quick question. |
also find the efficiencies -- you've achieved them what
areas they are in, whether it's managenent reduction or
mar keti ng savings -- interesting; and I want to know a
little bit also about where they're going, what you' re doing
with them

At one point you said that your -- that if one is
not able to make cost savings through consolidation,
hospitals will not be able to invest in new technol ogies in
the future

What percentage of your cost savings are going to
i nvestnments in new and i nproved technol ogi es?

MR SCOTT: Well, | nean, | don't think it's a --
you know, what your -- the way -- here's the way -- it
doesn't really operate that way.

W -- well, in -- Medicare and Medi cai d has not
stayed up with inflation since 1983. And we're seeing

significant reductions. W have states |ike Kentucky that

passed provider taxes that's $18 mllion dollars a year.
That's $18 mllion dollars out of our cash flow stream
So, then you have -- you have -- whether it's

conpani es |i ke CGeneral Mdtors or you have insurance
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conpani es that are demandi ng reduced rei nbur senment
constantly. And they're getting it, because it's a very
conpetitive market pl ace.

And so we're on that side figuring out how we can
streanline the process and try to nove the industry to be
nore val ue driven by providing better outcone information,
patient satisfaction information, things of that sort.

Now, the capital expenditure decisions are: How
can we -- where you have a certain percentage; and each year
it's generally a third to a half of our capital expenditure
is basically renovation of existing physical plants because
they' re old, adding and replacing existing technol ogy
because it's old or it needs to be updated, things of that
sort.

And then you have ot her capital expenditures that
are going for -- it would be a third to a half, depending on
how you | ook at it.

Just | ooking at new services that we can provide
-- because, you know, in this industry there's constantly
new servi ces that are being provided. But -- and, you know,
the dollar -- as an exanple, we're spending $170 mllion a
year on information systens. That's efficiency directed.

But | couldn't tell you a percen- -- you know --
that's not a good answer, | guess; but it's the best | can

do.
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CHAI RVAN PI TOFSKY:  Thank you very much for sone
real ly fascinating testinony.

MR SCOTT: Thanks.

CHAI RVAN PI TOFSKY:  Qur next participant is Phi
Proger, a partner at the law firmof Jones, Day, Reavis &
Pogue, where he has practiced since 1989.

M. Proger is coordinator of the firm s Governnent
Regul ation Group. And in his antitrust practice, he pays
special attention to nergers and acquisitions as well as the
application of antitrust law to the delivery of health care
servi ces.

He is, anong other things, a nenber of the

editorial boards of Managed Care Law Report and Heal t hcare

Systens Strategy Report and publications officer of the ABA

Antitrust Law Section

| nmust say that when | was an academ c, before
came over here, when | had a health care question, | called
Phil Proger; and, therefore, it's a special pleasure to
wel come you to these hearings.

MR. PROGER: Thank you, M. Chairman.

I's this on?

CHAI RVAN PI TOFSKY:  Yeah

MR. PROGER: Can you hear it?

| m here today on behalf of the Alliance for

Managed Conpetition, which is Aetna, ClGNA, The Prudenti al,
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and United Health Care, which, together, purchase health
care coverage for over 60 mllion Americans.

The Alliance for Managed Conpetition believes very
strongly in the continued enforcenent of the antitrust |aws
in the health care industry and believes, as | will testify,
that the antitrust | aws have done a great deal to enable the
current health care systemto devel op

And in answer to the question posed to this panel,
whet her the antitrust |aws inpede businesses, in this case,
the health care industry's abilities or efforts to obtain
efficiencies, the Alliance for Managed Conpetition believes
that, in fact, the antitrust |aws have facilitated the
ability to obtain efficiencies, not inpeded that ability.

When we tal k about efficiencies, we're talking
about not only the reduction of cost but the enhancenent of
guality and then the enhancenent of services.

| nmust confess, | have done prepared testinony
which I will |eave, but you have given ne a difficult
assignment, to follow M. Scott and M. Cubbin. And I think
-- 1'"ve made sonme notes, and I'mgoing to deviate a little
bit and tal k about, | think, some of the issues raised.

It strikes me, at the outset, that there are sone
t hings that everyone can agree on in this debate, as
illustrated by both their testinonies.

And that is, one, there is an enornpus anount of
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efficiencies to be obtained yet in the health care industry.

Prior government intervention in this industry
resulted in the lack of market forces in the industry, which
resulted in, frankly, a very inefficient over-built industry
that, by the begi nning of 1980, which is really when
conpetition began to be seriously injected into the health
care industry, left us in the current situation we have.

And as M. Scott correctly testifies, there's
enor nous excess capacity in, particularly the hospital fixed
cost industry. Mst of you -- you are well aware of the
history with H Il burton and other federal statutes that
encour aged, regardl ess of cost, the building of nei ghborhood
hospitals that would be fully equi pped, opened seven days a
week, 24 hours a day, with energency roons, and a great deal
of redundancy.

We, as a nation, really did not care about the
cost of our health care system W wanted it convenient,
and we wanted it high quality.

Beginning in the '70s, we began to recogni ze that
there were certain costs associated, as a society, to that
type of health care delivery system And seriously
beginning in the '80s, we have used conpetition as hopefully
a way of trying to enhance the delivery of services yet
elimnating sone of the over-capacity.

So | think, at the outset, we can agree that
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there's a great deal of efficiency in the industry. | think
we can al so agree that since 1980 conpetition has nade
significant strides in dealing with those issues.

Frankly, it is the antitrust laws that -- whose
enforcenent way back in 1940's in the District of Colunbia
has permitted the current state of nmanaged care in a variety
of innovative and new forns of conpetition, and | think
opened up the narkets to the remarkable things that M.

Scott has done in putting together Colunmbia HCA and ot her
or gani zati ons.

Si nce 1980, what we have seen is the growth of
managed care, the horizontal consolidation of the hospital
i ndustry, the formation of integrated delivery networks, the
formati on of vertically integrated health care entities.

M. Scott testified, for exanple, about the situation in
Salt Lake GCity.

| would just add to that, just to point out, that
one of things Inter-Muntain Health Care has done is created
an integrated delivery network where the physicians own, as
he points out, half the hospitals in Uah, offer its own
i nsurance product and goes directly to the marketpl ace.
Simlarly, for exanple, Henry Ford in Detroit, Sentura in
Nor f ol k have done the sane thing.

| f anything the transformation of the industry is

accel erating not declining. So what we're seeing is an
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i ndustry that is undergoing rapid transformation in a
relatively short period of tine. |If you |look at sort of the
schenme of industries, 15 years is a relatively short period
of tinme for conpetition to have done what it has done here.
And it's produced enornous efficiencies.

So | think we can all agree that there are
enornmous efficiencies in this industry. | don't think
that's the question. | think the question is, as you
produce these efficiencies, how do you ensure that the
efficiencies are going to be passed on to the consuner? And
I think that's the key issue.

| think we all agree that there are two possible
ways you can do that. One is through conpetition in which
the conpetitive forces force the recipient of the
efficiencies to pass themon to the consuner in the form of
either | ower costs or higher quality or better services.

O we could try a regulatory nodel. 1|, nyself, on
behal f of the AMC, is highly skeptical to the regulatory
nodel. | point out that it was that nodel that did get us
into the situation we're in today.

| f you look at the data as it nowis beginning to
come in -- some of it done by econom sts at the Conmmi ssion
and fornmer econonists at the Conm ssion -- what you di scover
is in markets where we have now begun to see conpetition

over a prolonged period of tine, |ike Southern California,
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it is clearly out-performng regul ated markets |ike my own
native state, Maryland, where the costs initially | ook nore
favorabl e under the Health Service Cost Review Comm ssion of
Mar yl and.

And now as you're seeing the effect of conpetition
in California, you' re see it dramatically out-performthe
regul ated environnment of Maryland. So places |ike
California, Mnnesota, and sone of the nmarkets where
conpetition has now reached a nore mature state are doing
what we woul d expect it to do.

Absent conpetition or regulation, the efficiencies
are not going to be passed on to the consuners.

So | think the real issue is, we have to answer
two questions:

Does conpetition work in health care?

And, secondly, has antitrust enforcenment or even,
as pointed out, the perception of antitrust enforcenent
deterred conduct by providers to principally hospitals and
physi ci ans that was and is, one, |awful and, two, would have
created efficiencies that woul d have been passed on?

| think the answer is:

One, conpetition does work in health care, not
perfectly. As has been pointed out, there are information
fl ow problenms. There are quirks to the industry. But what

we have di scovered over the |ast 15 years is, |ike any other
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industry, in the United States, it is susceptible to
conpetition. | think there are issues in rural markets. |
think there are issues in sone other markets. Cearly,
conpetition raises issues of access and coverage.

Let ne suggest to you that's the wong question to
put to conpetition. | don't think conpetition needs to be
responsi bl e for access and coverage. That's nore a nati onal
policy issue and a financing issue than a conpetition issue.
What conpetition gets to is how we ensure that consuners get
the best quality, the best services, and the | owest prices.

Has antitrust enforcenment deterred pro-conpetitive
col | aborati ve conduct that would produce efficiencies?

Well, certainly the presence of antitrust has been
a deterrent to some people. | think the perceptionis a
real issue. W have all talked about it at length. The
Commi ssi on and the Departnent of Justice, on Septenber 15 of
'93 and Septenber 27 of '94 issued policy statenents to
address this.

As Commi ssi oner Steiger pointed out in her
guestioning, there is an ability to have advi sory opi ni ons.
| haven't | ooked in the | ast few days, but there's well over
30 advisory opinions under this policy which, since 1994, is
fairly a |lot.

But, nevertheless, there are still sonme in the

i ndustry who say they would do things, but they are
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concerned about antitrust. | think that's just inherent in
the situation. | comend the Conm ssion and t he Departnent
of Justice for its constant efforts to issue advisory
opi nions and to give speeches.

| think Mark Horoschak said that at tinmes you get
tired of the whining in the industry because there was no
i ndustry that had received so nmuch attention with such
little gratitude; and | think there may be sone fair conment
there. But | think you' ve got to continue to do that so
t hat peopl e get the nessage.

But when we ultimately | ook at what is going on
here, what we're really seeing is two basic things happening
that are producing efficiencies. One is the elimnation of
t he excess capacity in the hospital industry; and, two, the
formati on of horizontally and vertically integrated
net wor ks.

Now, in each of those situations, the analytical
nodel of the antitrust -- of the policy statenments and of
the Merger Cuidelines applies. On one hand, we weigh the
anti-conpetitive effects of market power and collusion with
the pro-conpetitive effects of efficiencies.

It strikes the Alliance for Managed Conpetition
that there is very little benefit to the society or to the
consumer for enornous efficiencies unless it can be assured

that there isn't market power collusion so that those
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efficiencies are passed on to the consuner.

Conpetition is dynamic. It is constantly
changing; and I think, as M. Scott points out, we have to
be aware of the changes in the conpetitive marketplace to
determ ne whether or not these transactions that produce
these efficiencies still remain or |eave enough conpetition
behind to ensure that the efficiencies are passed on.

In that regard, | think it is inportant that we
recogni ze the the formation of integrated delivery networks
is noving the industry froman atam stic in-patient hospital
conpetition where collusion | think was easier than it is on
a vertically integrated differentiated product that is going
ultimately to the purchaser like the Alliance for Managed
Conpetition or, in sone cases, directly to corporations |ike
General Mbtors.

Al t hough, as the Chairman points out, there are
probably few industrial corporations or other entities --
buyers in the United States that have that degree of
sophi stication to go at it alone. Most of the purchasers
t oday do purchase through Blue Cross or the conmpanies in the
Al liance for Managed Conpetition or other -- the numerous
insurers. The actual financing market, as you're well
aware, is a highly de-concentrated, highly conpetitive
mar ket .

So clearly the role of purchaser renmi ns key here.
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But as you | ook at these issues, and as set forth in one of
the exanples to the policy statenents, you need to | ook at
the role of the purchaser in ensuring that efficiencies are
passed on.

There may be markets, particularly in rural areas,
where, as M. Scott points out, you' re not going to have
nore than two networks conpeting agai nst each ot her.
think the role of the process of the antitrust laws is to
ensure that there's a nmaxi mum anount of conpetition so that
t he maxi mum anmount of efficiencies are passed on.

| think there are things you can look at. |If you
| ook at the exanpl es under the guidelines, particularly
under the policy statenents, particularly in the area of the
physi ci an networks and the nulti-provider networks, there is
a real distinction made for risk sharing for integration,
whi ch, obviously, stens fromthe per se rule itself as

opposed to the rule of reason.

Nevertheless -- and | think in a nunber of
mar ket s, because of culture, because of other reasons -- the
mar kets may not be prepared totally for full integration

and, yet, would be enhanced by the formation of networks

that can act as a single actor but have to deal with the

spill over issue but still could act as a single actor and
yet doesn't have integration.

As the present policy statements are set up, as
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the present situation in the areais, it's very difficult
for physician and hospital groups to get together and form
any ki nd of neaningful conpetitive alternative unless they
were prepared to integrate or take capitation, which isn't
al ways possi bl e.

The other thing that we woul d suggest that the
Commi ssi on m ght consider is under what circunstances woul d
ef ficiencies be considered and what | evel of proof nust be
satisfied by the parties.

You, the Comm ssion, yourself, in different
speeches and docunents have indicated sone thought on this.
And, of course, Section 4 of the Merger Cuidelines deals
fairly extensively with efficiencies, as do the policy
statenents, which follow the Merger Guidelines in this area,
at least in the analytical approach.

Today's efficiencies nust be nmerger specific. And
some even argue that it has to be that particul ar nerger
specific, nmeaning that if there is another |ess
anti-conpetitive nmerger that the parties -- one of the
parties could engage in, the efficiencies will be
di scount ed.

| think that doesn't take into account
realistically sonme of the practical realities of what goes
on in marketplaces and the recognition that sonetinmes it

takes a cataclysmc event |like a nmerger to create the
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necessary culture to allow the efficiencies to occur.

And | grant that it is inportant to make sure that
the efficiencies that are occurring are ones that are real
and ones that will be achieved after the nmerger. But if
there's sufficient conpetition after the transaction, say,
for exanple, a hospital nmerger, then | think we are too
harsh in form ng sort of nmechanical tests of where the |ines
of efficiencies are by discounting all efficiencies that
coul d have been achi eved otherwi se or through a different
transacti on.

Secondly, the |evel of proof, exceedingly
difficult to do in these transactions. Exceedingly
difficult as the guidelines point out, particularly in
non- manufacturing efficiencies, to be able to quantify and
denonstrate them

Further, to M. Scott's point, | have seen sone
transacti ons where, in hindsight, we're | ooking at $20
mllion a year savings, $200 mllion over 10 years, which is
really real.

| don't think the issue is the magnitude of the
efficiencies. | think the issue is whether there's enough
conpetition to ensure that they get passed on.

So, in conclusion, the Alliance for Managed
Conpetition clearly supports the continued enforcenent of

the antitrust laws in the health care industry; believes
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that, by and large, the Commi ssion's policies in this area
and enforcenment have been well thought out and well done;
believes that the antitrust | aws do not inpede business's
efforts to obtain efficiencies.

We respectfully suggest that the paradigmis to
encour age col |l aborations that produce efficiencies but only
to the extent that, afterwards, there is enough conpetition
to ensure that the efficiencies will be passed on.

It's a balancing act, but it's one that's done
every day. |It's the very core of antitrust analysis. And
we think that it can be quite successfully done in the
future as it has been done in the past.

| woul d be happy to answer any questions.

Thank you for the tine.

CHAI RVAN PI TOFSKY:  Thank you. You've probably
had as nuch experience with efficiency clains in hospital
and health care deals as anybody. Hard to do, you say? |
mean, hard to quantify? How hard is it?

We've had sone testinony that it's a shell gane,
that people cone in with these clains, they put together
econonmic reports; but, in fact, they don't knowif they're
going to be efficiencies; and certainly the Conm ssion
doesn't know.

Is that you're sense, that it's so anorphous that

it's an unreliable indeterm nate factor?
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MR. PROGER: M. Chairman, | confess | have been
unper suasi ve, as nost, on this subject.

| don't think it's a shell gane. | think, to sone
extent, the way we're doing it causes it to be that way.

Let me divide this into two different issues.

One: Are there real efficiencies to be achieved
in the formation of these horizontal and vertical networks?

| think, nmy experience is, absolutely, yes.

Two: How do you go about proving thenf

Let's tal k about sone of the practical problens.

One is, in a Section 7 context -- we're tal king about the
future. It hasn't happened, and we've got to predict it.
Two: In many of the conmunities where this is now

occurring, you have situations where what you're really
tal king about is the elimnation of FTE' s, the elimnation
of -- sonetines of an entire facility.

Very fragile thing to talk about in a community

before it's happened, particularly -- to be exceedingly
blunt -- if you don't know that the antitrust
Hart- Scott-Rodi no process will lead to a governnent

chal | enge of the transaction so that when you' re done, you
may have wounded yoursel f and not had the transaction.

In order to really determ ne whether or not you're
going to achieve efficiencies, what you really need to do is

get into the bowels of that organization, sit down with the
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medi cal staff, really understand how they practice, really
under stand how t hey can consol i date.

The real savings are in clinical programs. And ny
experience is, that's a real balancing act. Because, on one
hand, if it's a difficult transaction but there's
significant efficiencies, you have to wei gh how nmuch ri sk
you're going to put your organization to. Because once you
expose it to the nmedical staff, you're going to have sone
physi cians thinking there's winners and | osers; they're
going to shift; you' re going to have people switching for
jobs; and you may not be able to put, frankly, Hunpty-Dunpty
back together again.

So what often people do is hire one of the
prof essional consulting firms, usually a big six accounting
firm to go through with people who are essentially
i ndustrial engineers.

And, depending on the degree that they go, go
t hrough departnent by departnent and | ook at what can be
obt ai ned.

Is it a shell game? | think it often is a
realistic expectation of what you can do at the best case.
Whet her you will achieve it or not is going to depend on a
changi ng market, the willingness of physicians to go al ong
with it, your own willingness often as a non-profit board --

this is usually the case we're tal king about -- to sort of
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survi ve the wenching experience, particularly if it nmeans
cl osing one of your facilities.

But they're there. And | think what conpetition
is doing is forcing people to conme to grips with this issue
and forcing people to deal with it.

Sois it a shell game? | think it can be; but in
nost cases, | think it's real

The shell gane is proving it.

COW SSI ONER STEI GER:  Just one brief question. |
asked M. Scott about excess capacity. You, too, have had
extraordi nary experience, Phil; and we very nuch thank you
for sharing it with us today.

| believe | heard himsay that at the present tine
t he excess capacity needed to handl e peak | oad was between
10 and 20 percent and, indeed, that it would vary regionally
dependi ng upon popul ation shifts. | think his original
figure was that there is now 35 percent over-capacity.

It is possible to take a snapshot and suggest how
much over-capacity is, indeed, required for successful
managenent ?

And is this going to change dramatically, as |
believe M. Scott suggested, with shorter hospital stays?

And | nmay apol ogize in case | am m sstating
anything that M. Scott said.

MR. PROGER: Well, | certainly want to defer to
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M. Scott's expertise. I|I'ma practicing attorney and have
never run a hospital, |let alone a hospital corporation.

| do have the benefit of, not in ny present
capacity today, but actually in ny real |ife of having been
a hospital trustee of a systemfor a nunber of years. And
I"mthe i medi ate past President of the Anmerican Acadeny of
Hospital Attorneys of the Anmerican Hospital Association,
where |, vicariously, have picked up a fair anmount of
information on this.

My understanding is that, essentially, a hospital
that's operating between 80 to 85 percent is pretty nmuch at
capacity. You have weekends. You have seasonabl e probl ens,
such as the sumer in Florida, winter in sone of the
northern states, where there are certain demand changes.

If you' re at 85 percent, that neans that during
the week, you're at a higher percentage -- on the weekend
nost people try and be discharged if they could and you're
at a | ower percentage -- you're pretty close to capacity on
your in-patient side.

| think sone can argue it's 90 percent.

There's a real issue, by the way, as to what you
call "capacity" in this area. Most states have |licensed
beds. Wth the decline today in denmand on the in-patient
side, we're seeing nore and nore hospitals that have, say,

400 |icensed beds but 30 in-service beds and 250 staff beds

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo 0o b~ w N P

N NN N NN R R R R R R R R R R
ga A W N P O © 0o N o 0o M W N+, O

1609
for that particular day as hospitals are trying too wench
down their costs and respond to the marketplace. Sone of
this now gets noved to out-patient services, and you have to
factor that in.

Qui te outstanding, to nme, having watched this
since 1973, we're on the verge of 50 percent of hospital
revenues or nore will be out-patient as opposed to
in-patient. So the business is really changing.

But | think on the in-patient side, say 80 to 90
percent is sonewhere the range of what a fully -- a ful
hospital would be on an appropriate wei ghted capacity; you'd
have to agree on the nunber, but | think you would | ook at
staff beds with the understanding, in short order, they
coul d nove up to end-use beds and then de-nothball the beds
up to their licensed capacity. Then in ternms of the excess
capacity, the nunber he gave of 40 percent is the one that |
have uni versally heard.

| think you can't look at it universally. | think
you have to ook in the particular market you're in. But in
a lot of markets today in the United States, there's 40, 50
of excess capacity, even on these rated nunbers

COW SSI ONER STEI GER: Very useful. Thank you
very much

COW SSI ONER STAREK:  Phil, do you think the

current version of the Merger Cuidelines and the two policy
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statenents adequately provi de guidance for the way the
enf orcenent agencies view efficiencies and the kinds of
ef ficiencies that the enforcenent agencies will take into
account ?

MR PROGER Well --

COW SSI ONER STAREK:  And how they wi Il analyze
t henf

MR. PROGER: You know, | think you get into a
phi | osophi cal question, Conm ssioner Starek, as to how far
you go in guidelines. 1've always been anazed that you put
out the guidelines and you put out the policy statenents,
because 1'I|l confess, as a practicing |awer, to the extent
| can use themto ny advantage, | always wll.

It seens to nme that Section 4 of the Merger
Quidelines is not a very detailed statenent of how to | ook
at efficiencies. And, accordingly, the policy statenents
whi ch incorporate them | think suffer that frailty.

And, particularly, if you | ook at what has becone
the practice now, particularly at the Comm ssion and over at
t he Departnent of Justice, which always uses Dr. Taylor, the
actual process of looking at efficiencies is very different.
It's a very line-by-line, score-by-score analysis that is in
great detail.

So, | guess ny answer to your question is | don't

think the current guidelines or policy statenments do
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represent the actual analysis that's done in a particular

situation.

Having said that, I'mnot sure -- because | have
t hought about this; and | confess, | haven't thought of a
better way to say it than it's presently there -- that it's

so factually unique, which is the basis of the flexibility
of the antitrust laws -- there's always this debate between
predictability and flexibility. W can create bright |ines
that make it nmuch nore predictable, but we're going to fence
outsi de of those bright lines a |lot of |lawful conduct, a | ot
of lawful efficiencies.

| guess, frommy own standpoint, | still think the
key issue is conpetition, not efficiencies. And weighing --

| will make two conments.

One is -- and | think this applies to the overal
Merger Cuidelines process and not just efficiencies -- |
think we're in danger of becom ng too nmechanical with them
I think that they are a good analytical tool. They are a
good way of thinking about things.

But whether entry could occur in 23 nonths or 25
nmonths, to ne, doesn't seemto be like a significant
di fference; and yet | hear people now saying, "Well, it's
now 24 nonths; and you've got to be within that tine
period."

The sane with efficiencies. The guidelines say
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they have to be efficiencies that you could only achieve

through this transaction. | think actually they say
"reasonably.” And | think we really have to | ook at that
because I'mnot sure |I know what that means. | think, as a

practical matter, in many instances the only way you're
going to achieve these efficiencies is if you do this
nmer ger .

Having said that, | confess to you that, in fact,
you coul d have downsi zed and achi eved the efficiencies; but
your organi zation just didn't have the culture, didn't have
the wherewithal to do it; it's too wenching and too
destructive to do it, unless you have this kind of nmjor
event to surround yourself in.

So, as | suggested in the testinony, | think
that's one area | would look at. But only if you still have
enough conpetition to ensure that those efficiencies are
passed on.

CHAI RMAN PI TOFSKY:  Susan?

M5. DeSANTI: Yes. You focused us on the key
i ssue of what's enough conpetition. And it seenms to ne to
relate to the issue raised in M. Scott's testinony as well
as in the hospital markets, what's enough conpetition.

And |'mwondering if you can give us sone gui dance
fromthe Alliance' s experience, as purchasers of health

care, a representative of custoners in the health care
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process, what's enough conpetition?

Purchasing fromtwo hospital networks? Three
hospital networks? Four networks of providers?

| assune there isn't any magi c nunber. | have yet
to find any magic nunber in life. But can you give us sone
sense of how the dynam cs of conpetition work and what are
t he key aspects that we should be | ooking for?

MR. PROGER: Yes. That's actually very, very
t hought ful but al nost an inpossible question to answer for a
nunber of reasons.

One is, we're in an evolving state where the
mar ket s are changing and it depends market by nmarket.

| think fromthe Alliance's standpoint, purchasing
health care for 60 mllion Anericans, we want to be able to
purchase in the nost efficient way, the nost efficient
health care services; we want the highest quality, the
hi ghest service at the | owest possible cost.

Qobvi ously, depending on the circunstances of that
market, it will vary. | think there are some conmon
denom nat or s.

One is clearly we are noving to a nedica
managenment on an integrated delivery basis. And, therefore,
the nove to horizontal and vertical integration is hel pful,
particularly as we talk about what is, in the industry,

referred to as a continuumof care. That is, to position
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the patient, you and I, in the highest quality in service,
| owest cost situation.

And by the way they' re not necessarily,

i nconpati ble. For exanple, M. Scott tal ked about open
heart procedures and the success they have had at the M am
Heart Institute. W know there is a high correlation

bet ween vol unme and norbidity, nortality; the higher the
vol une, generally, the lower norbidity, nortality.

And it, interestingly enough, doesn't occur in the
general surgeon who does -- the cardiac surgeon who's naki ng
the incision. They' re usually reasonably high-skilled
people. You get your efficiencies and your higher quality
in the redundancy of the back-up people, respiratory
t herapi st, the physical therapists, the rad techs, you know,
all those people who are supporting the procedure and need
to be there when sonething goes wong. And the higher the
vol une, the better you are.

So we want integrated networks. W want
redundanci es. We want high volune. And yet we want enough
choi ce that we can make them conpete agai nst each other so

we get a conpetitive price.

Could two do it? | really don't have the
enpirical answer to that. | defer to sone of the people who
are looking at this. | think that you could have markets

whi ch are very differentiated and very hard for collusion to
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