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RESPONDENT ECM BIOFILM’S MOTION FOR LEAVE TO FILE REPLY TO 
COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENT’S MOTION TO RECESS 

THE TRIAL OR BEGIN THE TRIAL WITH ITS EXPERT 
 

Pursuant to Commission Rules 3.22(d) Respondent, ECM BioFilms, Inc. (“ECM”) 

hereby requests leave to file the attached Reply (Exh. A).  A Reply is warranted in light of the 

following: 

1. Since ECM filed its motion for a recess, the parties had material discussions 

concerning the resolution of this dispute.  Complaint Counsel referenced ECM’s position in their 

Opposition brief, but omitted material information, and even chose not to include ECM’s email 

correspondence on the issue, which was necessary for a full and complete exhibit. 

2. Complaint Counsel raises new points concerning Dr. Stewart’s “availability” to 

testify, and Complaint Counsel’s unworkable alternative proposal, which are based on 

unsupported (and incorrect) assumptions, and to which ECM should have an opportunity to 

respond.  

Rule 3.22(d) permits Reply pleadings with leave of Court, where that pleading would 

draw the Court’s attention to recent important developments.  For the foregoing reasons, 

explained more fully in ECM’s Reply brief attached, good cause exists for grant of this motion in 
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that it ensures a full record of argument on a substantial dispute that, if resolved against ECM, 

threatens to exclude major components of ECM’s defense.  ECM respectfully requests that the 

Court receive and file the attached Reply. 

 

      Respectfully submitted, 

 

         
       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 

Facsimile:  202-466-6938 
 
 

DATED:  July 21, 2014 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

2 
 



PUBLIC 

 
 
 
 
 
 
 
 
 
 
 
 

STATEMENT CONCERNING MEET AND CONFER 
 

Pursuant to Rule 3.22(g), 21 C.F.R. § 3.22(g), the undersigned counsel certifies that, on 

July 21, 2014, Respondent’s counsel attempted to confer with Complaint Counsel via e-mail and 

via telephone in a good faith effort to resolve by agreement the issues raised in the foregoing 

Motion.  Complaint Counsel failed to respond to Respondent’s counsel.     

 
Respectfully submitted, 

 
 
 
       

       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 

Facsimile:  202-466-6938 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  

 
One electronic copy to the Office of the Secretary through the e-filing system:  

Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 

One electronic courtesy copy to the Office of the Administrative Law Judge: 

The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 

One electronic copy to Counsel for Complainant: 
 

Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 

Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 

Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 

Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 

 
 

I certify that I retain a paper copy of the signed original of the foregoing document that is 
available for review by the parties and adjudicator consistent with the Commission’s Rules. 
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 Respectfully submitted, 

 
 
 
   /s/ Jonathan W. Emord    

       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 

Facsimile:  202-466-6938 

 

DATED:  July 21, 2014     
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RESPONDENT ECM BIOFILM’S REPLY TO COMPLAINT COUNSEL’S 
OPPOSITION TO RESPONDENT’S MOTION TO RECESS THE TRIAL OR BEGIN 

THE TRIAL WITH ITS EXPERT 
 

Respondent ECM BioFilms, Inc. (“ECM”) hereby submits this Reply to Complaint 

Counsel’s Opposition to ECM’s Motion to Recess the Trial or Begin the Trial with Its Expert.  In 

its Opposition, Complaint Counsel omits key information concerning ECM’s correspondence on 

this matter.  Complaint Counsel has been entirely inflexible, refusing to offer any reasonable 

option that would permit Dr. Stewart’s testimony.  Instead, without demonstrating any real 

prejudice to its case, Complaint Counsel has attempted to profit from this unfortunate scheduling 

issue, and essentially preclude ECM’s key expert from offering testimony.  ECM hereby 

addresses two key points in Complaint Counsel’s Opposition. 

First, Complaint Counsel suggests that ECM’s failure to bring this issue before the court 

months ago is “dispositive.”  Not so.  Complaint Counsel offers no argument or reasoning 

explaining how or why ECM’s requested relief before this Court would be any different had it 

brought this motion weeks ago.  The parties have noticed the appearance of already eight expert 

witnesses, and two more hang in the balance following motions pending before this court.  The 

schedule for the hearing is uncertain.  Witnesses may receive only 48 hours’ notice before their 
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appearance is required before the court.  RX-A, at ¶ 21.  ECM explained in its opening brief that, 

by Commission Rule 3.41(b), the hearing may consume thirty 7-hour trial days for a total of 210 

hours.  That means, excluding weekends and holidays, the parties should have anticipated that 

the hearing could span until Wednesday, September 17, 2014.  Dr. Stewart has said he would be 

available the week of August 27, 2014, well within the period under which the hearing might still 

be in session.  ECM could not have determined whether a possible conflict might arise and, 

indeed, it is unsure if one will occur.  ECM filed its motion out of an abundance of caution to 

alert the Court, and provide advanced relief should that become necessary.  ECM did not receive 

Complaint Counsel’s proposed witness list until June 11, 2014, and it produced ECM’s proposed 

witness list to Complaint Counsel on June 25, 2014 per the Scheduling Order.  Over the next 

week, ECM confirmed expert availability based on the parties’ proposed witness lists and the 

anticipated timeline for the hearing.  Based on projections (which are guesses at this point), ECM 

learned at Dr. Stewart’s July 1, 2014 deposition that he would be unable to move his travel plans.  

He has since confirmed that he has no possible way to change his plans and appear in 

Washington before August 27, 2014.  ECM counsel conferred with Complaint Counsel on July 

2, 2014 about Dr. Stewart’s availability.  ECM attempted to work with Dr. Stewart on his 

scheduling issues, and filed its motion soon thereafter.   

ECM has not delayed this motion, even assuming that was a so-called “dispositive” 

element here.  In fact, last week ECM contacted Complaint Counsel asking if they would provide 

advanced information concerning the fact witnesses, if anyone, they intend to actually subpoena 

for live testimony at the hearing.  RX-B.  That information would better inform ECM of the 

potential scheduling issues, and allow for proper arrangement of witness travel plans.  ECM 

received no response to that email. 
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Complaint Counsel’s refusal to entertain any form of scheduling flexibility shows that 

they are motivated by a desire to deny ECM a reasonable opportunity to present expert 

testimony, rather than out of a clear need to protect against prejudice to their case (which 

prejudice is not apparent in their opposition pleading).  Complaint Counsel also misrepresents 

their so-called proposal in CX-A ¶ 2, wherein they state that their offer was to “submit [Dr. 

Stewart’s] deposition in lieu of cross-examination.”  That deviates substantially from their actual 

offer, presented on Friday, July 18, 2014, wherein they provided the following: 

[W]e would agree that you can submit Dr. Stewart’s report along with a paper direct 
(confined to his report in accordance with the Court’s rules).  Dr. Stewart would not give 
a live direct, but we would cross Dr. Stewart for the full day on August 6. 
 

See CC Opp. Exh. CX-A:1.  In a response email sent that same day (and conspicuously not 

included in Complaint Counsel’s exhibits to this Court), ECM explained how Complaint 

Counsel’s offer is extremely prejudicial.  See RX-C.  In short, a proposal that would have ECM’s 

essential expert witness testify only through his report, but undergo a full cross-examination, is 

prejudicial to the point where it almost nullifies completely the witness’s testimony.1  Dr. 

Stewart has not detailed his complete testimony in the Rule 3.31A report as he would during a 

full day of direct examination.  Moreover, Dr. Stewart has not had an opportunity to testify in 

response to Complaint Counsel’s expert rebuttal reports, which Dr. Stewart would have received 

just hours before his July 1, 2014 deposition.  Complaint Counsel’s proposal to have Dr. Stewart 

testify through his report only would give them four opportunities to contest Dr. Stewart’s 

1 Another area of prejudice involves the near complete loss of investment ECM has 
placed in Dr. Stewart’s work, which includes a costly consumer perception study that ultimately 
supported ECM’s defense.   
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written opinion, without affording ECM any opportunity to develop the testimony through direct 

examination.2 

 Dr. Stewart’s opinion is, in fact, critical to the issues before this Court.  Dr. Stewart will 

testify persuasively that, inter alia, Complaint Counsel’s survey expert used wholly unreliable 

methods and achieved biased results.3  He will testify that consumers’ lack any uniform or 

cogent understanding of “biodegradable” claims, such that rendering enforcement or policy 

decisions based on erroneous consumer impression is a flawed approach.  Dr. Stewart bases his 

opinions on a telephone survey of high methodological quality, using methods found to be 

reliable in prior cases.  Dr. Stewart’s opinions and methodologies have been accepted by this 

Court, and the Commission, in prior cases.   

 Although in light of Complaint Counsel’s protestations it would appear that the August 6, 

2014 date mentioned in ECM’s opening brief is unworkable, ECM has presented good cause for 

a limited recess (if even necessary) to accommodate Dr. Stewart’s testimony after August 27th.  

Complaint Counsel, by contrast, has shown no prejudice resulting from that limited recess.4 

2 Complaint Counsel has already had an opportunity to present rebuttal reports, take the 
deposition of Dr. Stewart (an entirely one-sided event, of course), will have an opportunity to 
cross-examine Dr. Stewart at the hearing, and will then have the ability to present Dr. Frederick’s 
rebuttal testimony. 

3 To save money after receiving a flat fee arrangement, Complaint Counsel’s witness 
used “Google Surveys,” a survey methodology that has never been accepted as a reliable method 
in a court of law, and for good reason. 

4 Complaint Counsel only suggests that Dr. Frederick might be inconvenienced by having 
to return at a later time for rebuttal testimony.  That position lacks merit, because given the 210 
hour window for the hearing by Rule, Dr. Frederick must already be prepared for that possibility.  
Furthermore, Dr. Frederick presently cannot determine when he would need to appear because of 
the uncertainties in the hearing process.  The Yale fall semester begins August 27, which is just 
sixteen business days after the hearing beings (including the first day).  Complaint Counsel has 
already indicated that they will require a full day of cross-examination for expert witnesses, 
which would likely follow a day of direct examination.  That would mark potentially fourteen 
trial days for each of the other seven experts in this case (not including Dr. Stewart), and that 
does not account for fact witnesses.  For that reason, a recess may not even be necessary and, if it 
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      Respectfully submitted, 

 

         
       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 

Facsimile:  202-466-6938 
 
 

DATED:  July 21, 2014 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

is, the duration would be quite short.  The argument that Dr. Frederick is somehow prejudiced is 
without merit, as is Complaint Counsel’s contumacious opposition on those grounds. 
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STATEMENT CONCERNING MEET AND CONFER 
 

Pursuant to Rule 3.22(g), 21 C.F.R. § 3.22(g), the undersigned counsel certifies that, on 

July 21, 2014, Respondent’s counsel conferred with Complaint Counsel in a good faith effort to 

resolve by agreement the issues raised in the foregoing Motion.  The parties have been unable to 

reach an agreement on the issues raised in the attached motion.     

 
Respectfully submitted, 

 
 
 
       

       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 

Facsimile:  202-466-6938 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  

 
One electronic copy to the Office of the Secretary through the e-filing system:  

Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 

One electronic courtesy copy to the Office of the Administrative Law Judge: 

The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 

One electronic copy to Counsel for Complainant: 
 

Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 

Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 

Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 

Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 

 
 

I certify that I retain a paper copy of the signed original of the foregoing document that is 
available for review by the parties and adjudicator consistent with the Commission’s Rules. 
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 Respectfully submitted, 

 
 
 
   /s/ Jonathan W. Emord    

       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 

Facsimile:  202-466-6938 

 

DATED:  July 21, 2014     
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In the Matter of 

ECM BioFilms, Inc., 

UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

DOCKET NO. 9358 
a corporation, also d/b/a 
Enviroplastics International , 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 

January 17,2014 

January 31 , 2014 

February 28, 2014 

March 5, 2014 

March 12,2014 

March 20,2014 

April 3, 2014 

April 16, 2014 

April 24, 2014 

SCHEDULING ORDER 

Complaint Counsel provides preliminary witness list (not including 
experts) with a brief summary of the proposed testimony. 

Respondent's Counsel provides preliminary witness lists (not 
including experts) with a brief summary of the proposed testimony. 

Deadline for issuing document requests, interrogatories and 
subpoenas duces tecum, except for discovery for purposes of 
authenticity and admissibility of exhibits. 

Complaint Counsel provides expert witness list. 

Respondent's Counsel provides expert witness list. 

Deadline for issuing requests for admissions, except for requests 
for admissions for purposes of authenticity and admissibility of 
exhibits. 

Close of discovery, other than discovery permitted under Rule 
3.24(a)(4), depositions of experts, and discovery for purposes of 
authenticity and admissibility of exhibits. 

Deadline for Complaint Counsel to provide expert witness reports. 

Complaint Counsel provides to Respondent' s Counsel its final 
proposed witness and exhibit lists, including depositions or 



April 30, 2014 

May 7, 2014 

May 8,2014 

May 12,2014 

May 12,2014 

May 16,2014 

designated portions thereof, copies of all exhibits (except for 
demonstrative, illustrative or summary exhibits and expert related 
exhibits), Complaint Counsel's basis of admissibility for each 
proposed exhibit, and a brief summary of the testimony of each 
witness. 

Complaint Counsel serves courtesy copies on ALl of its final 
proposed witness and exhibit lists, its basis of admissibility for 
each proposed exhibit, and a brief summary of the testimony of 
each witness, including its expert witnesses. 

Deadline for Respondent' s Counsel to provide expert witness 
reports. Respondent's expert report shall include (without 
limitation) rebuttal, if any, to Complaint Counsel's expert witness 
report(s). 

Respondent's Counsel provides to Complaint Counsel its final 
proposed witness and exhibit lists, including depositions or 
designated portions thereof, copies of all exhibits (except for 
demonstrative, illustrative or summary exhibits and expert related 
exhibits), Respondent's basis of admissibility for each proposed 
exhibit, and a brief summary of the testimony of each witness. 

Respondent's Counsel serves courtesy copies on ALl its final 
proposed witness and exhibit lists, its basis of admissibility for 
each proposed exhibit, and a brief summary ofthe testimony of 
each witness, including its expert witnesses. 

Parties that intend to offer confidential materials of an opposing 
party or non-party as evidence at the hearing must provide notice 
to the opposing party or non-party, pursuant to 16 C.F.R. § 3.4S(b). 
See Additional Provision 7. 

Complaint Counsel to identify rebuttal expert(s) and provide 
rebuttal expert report(s). Any such reports are to be limited to 
rebuttal of matters set forth in Respondent's expert reports. If 
material outside the scope of fair rebuttal is presented, Respondent 
will have the right to seek appropriate relief (such as striking 
Complaint Counsel's rebuttal expert reports or seeking leave to 
submit surrebuttal expert reports on behalf of Respondent). 

Exchange deposition transcript counter-designations. 

Deadline for depositions of experts (including rebuttal experts) and 
exchange of expert related exhibits. 
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May 20, 2014 

May 20, 2014 

May 23 , 2014 

May 27, 2014 

May 27, 2014 

May 28,2014 

May 28, 2014 

May 30, 2014 

May 30, 2014 

June 2, 2014 

June 6, 2014 

June II , 2014 

June 12,2014 

Deadline for filing motions for in camera treatment of proposed 
trial exhibits. 

Deadline for filing motions in limine to preclude admission of 
evidence. See Additional Provision 9. 

Deadline for filing motions for in camera treatment of proposed 
expert related exhibits. 

Deadline for filing responses to motions for in camera treatment of 
proposed trial exhibits. 

Deadline for filing responses to motions in limine to preclude 
admissions of evidence. 

Exchange and serve courtesy copy on ALl objections to final 
proposed witness lists and exhibit lists. 

Exchange objections to the designated testimony to be presented 
by deposition and counter-designations. 

Deadline for filing responses to motions for in camera treatment of 
proposed expert related exhibits. 

Complaint Counsel files pretrial brief supported by legal authority. 

Exchange proposed stipulations oflaw, facts , and authenticity. 

Respondent's Counsel files pretrial brief supported by legal 
authority. 

File final stipulations of law, facts , and authenticity. Any 
subsequent stipulations may be offered as agreed by the parties. 

Final prehearing conference to begin at 10:00 a.m. in FTC 
Courtroom, Room 532, Federal Trade Commission Building, 600 
Pennsylvania Avenue, NW, Washington, DC 20580. 

The parties are to meet and confer prior to the conference 
regarding trial logistics and proposed stipulations oflaw, facts, and 
authenticity of exhibits and any designated deposition testimony. 
To the extent the parties stipulate to certain issues, the parties shall 
prepare a Joint Exhibit which lists the agreed stipulations. 

Counsel may present any objections to the final proposed witness 
lists and exhibits, including to any designated deposition 
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June 18,2014 

testimony. Trial exhibits will be admitted or excluded to the extent 
practicable. To the extent the parties agree to the admission of 
each other's exhibits, the parties shall prepare a Joint Exhibit 
which lists the exhibits to which neither side objects. Any Joint 
Exhibit will be signed by each party. (Do not include a signature 
line for the ALl.) 

Commencement of Hearing, to begin at 10:00 a.m. in FTC 
Courtroom, Room 532, Federal Trade Commission Building, 600 
Pennsylvania Avenue, NW, Washington, DC 20580. 

ADDITIONAL PROVISIONS 

1. For all papers that are required to be filed with the Office of the Secretary, the parties 
shall serve a courtesy copy on the Administrative Law Judge by electronic mail to the following 
email address : oalj lalftc.gov. The courtesy copy should be transmitted at or shortly after the time 
of any electronic filing with the Office of the Secretary. The oalj lalftc.gov email account is to be 
used only for courtesy copies of pleadings filed with the Office of the Secretary and for 
documents specifically requested of the parties by the Office of Administrative Law Judges. 
Certificates of service for any pleading shall not include the OALl email address. or the email 
address of any OALl personnel, including the Chief ALl, but rather shall designate only 600 
Pennsylvania Ave., NW, RID. H-II 0 as the place of service. The subject line of all electronic 
submissions to oalj@ftc,gov shall set forth only the Docket Number and the title of the 
submission. The parties are not required to serve a courtesy copy to the OALl in hard copy, 
except upon request. In any instance in which a courtesy copy of a pleading for the 
Administrative Law Judge cannot be effectuated by electronic mail, counsel shall hand deliver a 
hard copy to the Office of Administrative Law Judges. Discovery requests and discovery 
responses shall not be submitted to the Office of Administrative Law Judges. The parties are 
reminded that all filings with the Office of the Secretary, including electronic filings, are 
governed by the provisions of Commission Rule 4.3( d), which states: "Documents must be 
received in the Office of the Secretary of the Commission by 5:00 p.m. Eastern time to be 
deemed filed that day. Any documents received by the agency after 5:00 p.m. will be deemed 
filed the following business day." 

2. The parties shall serve each other by electronic mail and shall include "Docket 
9358" in the re line and all attached documents in .pdfformat. Complaint Counsel and 
Respondent's Counsel agree to waive their rights to Service under 16 C.F.R. § 4.4(a)-(b). 

3. Each pleading that cites to unpublished opinions or opinions not available on 
LEXIS or WESTLA W shall include such copies as exhibits . 

4. Each motion (other than a motion to dismiss or a motion for summary 
decision) shall be accompanied by a separate signed statement representing that counsel for the 
moving party has conferred with opposing counsel in an effort in good faith to resolve by 
agreement the issues raised by the motion and has been unable to reach such an agreement. In 
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addition, pursuant to Rule 3.22(g), fo r each motion to quash filed pursuant to § 3.34(c), each 
motion to compel or determine sufficiency pursuant to § 3.38(a), or each motion for sanctions 
pursuant to § 3.38(b), the required signed statement must also "recite the date, time, and place of 
each ... conference between counsel, and the names of all parties participating in each such 
conference." Motions that fail to include such separate statement may be denied on that ground. 

5. Rule 3.22(c) states: 

All written motions shall state the particular order, ruling, or action desired and 
the grounds therefor. Memoranda in support of, or in opposition to, any 
dispositive motion shall not exceed 10,000 words. Memoranda in support of, or 
in opposition to, any other motion shall not exceed 2,500 words. Any reply in 
support of a dispositive motion shall not exceed 5,000 words and any reply in 
support of any other motion authorized by the Administrative Law Judge or the 
Commission shall not exceed 1,250 words. 

If a party chooses to submit a motion without a separate memorandum, the word count limits of 
3.22(c) apply to the motion. Ifa party chooses to submit a motion with a separate memorandum, 
absent prior approval of the ALI, the motion shall be limited to 750 words, and the word count 
limits of3.22(c) apply to the memorandum in support ofthe motion. This provision applies to 
all motions filed with the Administrative Law Judge, including those filed under Rule 3.38. 

6. If papers filed with the Office of the Secretary contain in camera or 
confidential material, the filing party shall mark any such material in the complete version of 
their submission with {bold font and braces}. 16 C.F.R. § 3.45(e). Parties shall be aware of the 
rules for filings containing such information, including 16 C.F.R. § 4.2. 

7. If a party intends to offer confidential materials of an opposing party or non-party as 
evidence at the hearing, in providing notice to such non-party, the parties are required to inform 
each non-party of the strict standards for motions for in camera treatment for evidence to be 
introduced at trial set forth in 16 C.F.R. § 3.45, explained in In re Dura Lube Corp., 1999 FTC 
LEXIS 255 (Dec. 23, 1999); In re Hoechst Marion Roussel, Inc , 2000 FTC LEXIS 157 (Nov. 
22,2000) and 2000 FTC LEXIS 138 (Sept. 19,2000); In re Basic Research, Inc. , 2006 FTC 
LEXIS 14 (Jan. 25, 2006), and summarized herein. Motions also must be supported by a 
declaration or affidavit by a person qualified to explain the confidential nature of the documents. 
In re North Texas Specialty Physicians, 2004 FTC LEXIS 66 (April 23, 2004). Each party or 
non-party that files a motion for in camera treatment shall provide one copy of the documents for 
which in camera treatment is sought to the Administrative Law Judge. 

8. If the expert reports prepared for either party contain confidential information that has 
been granted in camera treatment, the party shall prepare two versions of its expert report(s) in 
accordance with Provision 6 of this Scheduling Order and 16 C.F.R. § 3.45(e). 

9. Motions in limine are discouraged. Motion in limine refers "to any motion, whether 
made before or during trial, to exclude anticipated prejudicial evidence before the evidence is 
actually offered." In re Daniel Chapter One, 2009 FTC LEXIS 85, * 18-20 (April 20, 2009) 
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(citing Luce v. United States, 469 U.S. 38,40 n.2 (1984». Evidence should be excluded in 
advance of trial on a motion in limine only when the evidence is clearly inadmissible on all 
potential grounds. Id. (citing Hawthorne Partners v. AT&T Technologies, Inc., 831 F. Supp. 
1398,1400 (N.D. Ill. 1993); Sec. Exch. Comm 'n v. Us. Environmental, Inc. , 2002 U.S. Dis!. 
LEXIS 19701, at *5-6 (S.D.N.Y. Oct. 16,2002». Moreover, the risk of prejudice from giving 
undue weight to marginally relevant evidence is minimal in a bench trial such as this where the 
judge is capable of assigning appropriate weight to evidence. 

1 O. Compliance with the scheduled end of discovery requires that the parties serve 
subpoenas and discovery requests sufficiently in advance of the discovery cut-off and that all 
responses and objections will be due on or before that date, unless otherwise noted. Any motion 
to compel responses to discovery requests shall be filed within 30 days of service of the 
responses and/or objections to the discovery requests or within 20 days after the close of 
discovery, whichever first occurs. 

II. Each party is limited to 50 document requests, including all discrete subparts; 
25 interrogatories, including all discrete subparts; and 50 requests for admissions including all 
discrete subparts except that there shall be no limit on the number of requests for admission for 
authentication and admissibility of exhibits. Any single interrogatory inquiring as to a request 
for admissions response may address only a single such response. There is no limit to the 
number of sets of discovery requests the parties may issue, so long as the total number of each 
type of discovery request, including all subparts, does not exceed these limits. Within seven 
days of service of a document request, the parties shall confer about the format for the 
production of electronically stored information. 

12. The deposition of any person may be recorded by videotape, provided that the 
deposing party notifies the deponent and all parties of its intention to record the deposition by 
videotape at least five days in advance of the deposition. No deposition, whether recorded by 
videotape or otherwise, may exceed a single, seven-hour day, unless otherwise agreed to by the 
parties or ordered by the Administrative Law Judge. 

13. The parties shall serve upon one another, at the time of issuance, copies of all 
subpoenas duces tecum and subpoenas ad testificandum. For subpoenas ad testificandum, the 
party seeking the deposition shall consult with the other parties before the deposition date is 
scheduled. The parties need not separately notice the deposition of a third party noticed by an 
opposing party. At the request of any party, the time and allocation for a third party deposition 
shall be divided evenly between them, but the noticing party may use any additional time not 
used by the opposing party. If no party makes such a request, cross-examination of the witness 
will be limited to one hour. 

14. Non-parties shall provide copies or make available for inspection and 
copying of documents requested by subpoena to the party issuing the subpoena. The party that 
has requested documents from non-parties shall provide copies of the documents received from 
non-parties to the opposing party within three business days of receiving the documents. No 
deposition of a non-party shall be scheduled between the time a non-party provides documents in 
response to a subpoena duces tecum to a party, and 3 days after the party provides those 
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documents to the other party, unless a shorter time is required by unforeseen logistical issues in 
scheduling the deposition, or a non-party produces those documents at the time of the deposition 
as agreed to by all parties involved. 

15. The final witness lists shall represent counsels' good faith designation of all 
potential witnesses who counsel reasonably expect may be called in their case-in-chief. Parties 
shall notify the opposing party promptly of changes in witness lists to facilitate completion of 
discovery within the dates of the scheduling order. The final proposed witness list may not 
include additional witnesses not listed in the preliminary witness lists previously exchanged 
unless by consent of all parties, or, if the parties do not consent, by an order of the 
Administrative Law Judge upon a showing of good cause. 

16. The final exhibit lists shall represent counsels' good faith designation of all 
trial exhibits other than demonstrative, illustrative, or summary exhibits. Additional exhibits 
may be added after the submission of the final lists only by consent of all parties, or, if the 
parties do not consent, by an order of the Administrative Law Judge upon a showing of good 
cause. 

17. Witnesses shall not testify to a matter unless evidence is introduced sufficient 
to support a finding that the witness has personal knowledge of the matter. F.R.E. 602. 

18. Witnesses not properly designated as expert witnesses shall not provide 
opinions beyond what is allowed in F.R.E. 701. 

19. The parties are required to comply with Rule 3.31A and with the following: 

(a) At the time an expert is first listed as a witness by a party, that party shall 
provide to the other party: 

(i) materials fully describing or identifying the background and qualifications of 
the expert, all publications authored by the expert within the preceding ten years, and all prior 
cases in which the expert has testified or has been deposed within the preceding four years; and 

(ii) transcripts of such testimony in the possession, custody, or control of the 
producing party or the expert. 

(b) At the time an expert report is produced, the producing party shall provide to the 
other party all documents and other written materials relied upon by the expert in formulating an 
opinion in this case. Unless otherwise agreed by the parties, the experts ' notes and drafts of 
expert reports need not be produced. Likewise, communications between experts and with 
counselor consultants need not be produced unless relied upon by the expert in formulating an 
opinion in this case. 

(c) It shall be the responsibility of a party designating an expert witness to ensure that the 
expert witness is reasonably available for deposition in keeping with this Scheduling Order. 
Unless otherwise agreed to by the parties or ordered by the Administrative Law Judge, expert 
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witnesses shall be deposed only once and each expert deposition shall be limited to one day for 
seven hours. 

(d) Each expert report shall include a complete statement of all opinions to be expressed 
and the basis and reasons therefore; the data or other information considered by the expert in 
forming the opinions; any exhibits to be used as a summary of or support for the opinions; the 
qualifications of the expert; and the compensation to be paid for the study and testimony. 

(e) A party may not discover facts known or opinions held by an expert who has been 
retained or specially employed by another party in anticipation of this litigation or preparation 
for hearing and who is not designated by a party as a testifying witness. 

(f) At the time of service ofthe expert reports, a party shall provide opposing counsel (i) 
a list of all commercially-available computer programs used by the expert in the preparation of 
the report; (ii) a copy of all data sets used by the expert, in native file format and processed data 
file format; and (iii) all customized computer programs used by the expert in the preparation of 
the re.J?ort or necessary to replicate the findings on which the expert report is based. 

20. Properly admitted deposition testimony and properly admitted investigational 
hearing transcripts are part of the record and need not be read in open court. Videotape 
deposition excerpts that have been admitted in evidence may be presented in open court only 
upon prior approval by the Administrative Law Judge. 

21. The parties shall provide one another, and the Administrative Law Judge, no 
later than 48 hours in advance, not including weekends and holidays, a list of all witnesses to be 
called on each day of hearing, subject to possible delays or other unforeseen circumstances. 

22. The parties shall provide one another with copies of any demonstrative, 
illustrative or summary exhibits (other than those prepared for cross-examination) 24 hours 
before they are used with a witness. 

23. Complaint Counsel ' s exhibits shall bear the designation CX and Respondent's 
exhibits shall bear the designation RX or some other appropriate designation. Complaint 
Counsel's demonstrative exhibits shall bear the designation CXD and Respondent's 
demonstrative exhibits shall bear the designation RXD or some other appropriate designation. 
Both sides shall number the first page of each exhibit with a single series of consecutive 
numbers. When an exhibit consists of more than one piece of paper, each page of the exhibit 
must bear a consecutive control number or some other consecutive page number. Additionally, 
parties must account for all their respective exhibit numbers. Any number not actually used at 
the hearing shall be designated "intentionally not used." 

24. At the final prehearing conference, counsel will be required to introduce all 
exhibits they intend to introduce at trial. The parties shall confer and shall eliminate duplicative 
exhibits in advance of the final prehearing conference and, if necessary, during trial. For 
example, ifRX 100 and CX 200 are different copies of the same document, only one of those 
documents shall be offered into evidence. In addition, the parties shall confer in advance of the 
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final prehearing conference to prepare a Joint Stipulation that lists the proposed exhibits to which 
neither party has an objection to admissibility. Additional exhibits may be added after the final 
prehearing conference only by order of the Administrative Law Judge upon a showing of good 
cause. Counsel shall contact the court reporter regarding submission of exhibits. 

ORDERED: 
D. Michael Chappe 
Chief Administrative Law Judge 

Date: November 21,2013 
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From: Peter Arhangelsky
To: Johnson, Katherine
Cc: Cohen, Jonathan; Jonathan Emord; Eric Awerbuch
Subject: Service Copy; Dkt. 9358, Respondent ECM Biofilm"s Objections to Complaint Counsel"s Final Proposed Exhibit List

 & Witness List (July 18, 2014)
Date: Friday, July 18, 2014 1:57:01 PM
Attachments: Dkt. No. 9358 - Respondent"s Objections to Complaint Counsel"s Final Proposed Exhibit List (July 18, 2014).pdf

Dkt. No. 9358 - Respondent"s Objections to Complaint Counsel"s Final Proposed Witness List (July 18, 2014).pdf

Counsel,
 
Please see the attached objections per the Court’s Third Revised Scheduling Order.  We reserve the
 right to amend or supplement our objections to accommodate expert exhibits not yet designated.
 
Concerning the witness lists, we note that ECM’s list overlapped with your list for certain fact
 witnesses.  To ensure witness availability at the hearing, we would like to determine which of those
 fact witnesses Complaint Counsel intends to subpoena for live testimony.  We recognize that you
 may attempt to designate transcripts in lieu of in-person testimony, and that you may not have
 made final decisions concerning your witnesses.  However, because these are third party witnesses
 who likely need adequate notice, perhaps we can cooperate to produce a list of individuals we
 intend (at least presently) to subpoena.  ECM can then provide its witnesses sufficient notice so they
 can reserve their schedules and perhaps arrange travel in advance of the subpoena ad
 testificandum.  Our position is that a non-party fact witness called in your case-in-chief should need
 to make just one appearance, wherein both parties would have sufficient opportunity for an
 examination (without need for ECM to recall that witness weeks later).
 
Please let us know your thoughts on this.  We are available to discuss on Monday.
 
 
Thanks,
 
Peter A. Arhangelsky, Esq. | EMORD & ASSOCIATES, P.C. | 3210 S. Gilbert Rd., Ste 4 | Chandler, AZ
 85286
Firm: (602) 388-8899 | Direct: (602) 334-4416 | Facsimile: (602) 393-4361 | www.emord.com
 
 
 
NOTICE:  This is a confidential communication intended for the recipient listed above.  The content of this
 communication is protected from disclosure by  the attorney-client privilege and the work product doctrine.  If
 you are not the intended recipient, you should treat this communication as strictly confidential and provide it to
 the person intended.  Duplication or distribution of this communication is prohibited by the sender.  If this
 communication has been sent to you in error, please notify the sender and then immediately destroy the
 document.
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 


OFFICE OF THE ADMINISTRATIVE LAW JUDGES 
Washington, D.C. 


 
 
In the Matter of 
 
ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 
 


Respondent. 


 
        


Docket No. 9358 
 
 


PUBLIC DOCUMENT 


  
 


RESPONDENT’S OBJECTIONS TO COMPLAINT COUNSEL’S FINAL PROPOSED 
EXHBITS 


 
In accord with the Court’s Third Revised Scheduling Order (May 21, 2014), ECM 


Biofilms (“ECM”) hereby respectfully submits its objections to Complaint Counsel’s final 


proposed exhibit list. 


ECM reserves the right to make appropriate objections to any exhibit Complaint Counsel 


may offer into evidence at hearing based on (1) relevancy; (2) foundation; (3) hearsay; and (4) 


any additional bases for objection recognized under the Federal Rules of Evidence or the Rules 


of Practice of the Federal Trade Commission.  Under Rule 3.33(g) of the FTC’s Rules of Practice 


(16 C.F.R. § 3.33(g)), ECM hereby objects to the introduction or use of deposition exhibits or 


testimony on any basis which would require the exclusion of the evidence or testimony were the 


witness is not present and testifying.1  ECM preserves and renews all objections presented 


through motion, including motions in limine.  ECM further reserves its right to make appropriate 


objections to documents offered with limited admissibility, or object to witness-sponsored 


                                                            
1 See, e.g., ECM’s Objections to Complaint Counsel’s Final Proposed Witness List (July 


18, 2014). 
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exhibits offered for purposes as yet unknown to ECM.  ECM hereby reserves the right to make 


objections to testimony or documents on grounds of:  irrelevance; unreliable hearsay; lack of 


materiality; prejudice that overcomes probative value; unfair prejudice; confusion of the issues; 


misleadingness; undue delay, waste of time, or needless presentation of cumulative evidence; 


and/or unreliability of third party records. 


Finally, the admissibility of documents may be determined by the purpose for which 


those documents are offered.  ECM sets forth here its general objections to documents offered by 


Complaint Counsel for purposes presently unknown to ECM.2  To the extent ECM includes 


overlapping exhibits in its Final Proposed Exhibit List, ECM does not object to the admissibility 


of those documents per se, but lists specific objections hereinbelow to preserve its right to object 


based on the potential or anticipated use of those documents by Complaint Counsel. 


                                                            
2 For instance, ECM might object to the use of hearsay within ECM correspondence (e.g., 


emails), unless the statement was offered for a non-hearsay purpose. 
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Exhibit Bates No. Grounds for Objection 


CCX-00 ECM-113045- 
ECM-113045 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-0 ECM-FTC-
0000065- 
ECM-FTC-
0000065 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-1 ECM-FTC-000015- 
ECM-FTC-000015 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-2 ECM-FTC-000016- 
ECM-FTC-000016 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-3 ECM-FTC-000017- 
ECM-FTC-000017 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  


CCX-4 ECM-FTC-000044- 
ECM-FTC-000044 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-5 ECM-FTC-000053- 
ECM-FTC-000053 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-6 ECM-FTC-000058- 
ECM-FTC-000058 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-7 ECM-FTC-000062- 
ECM-FTC-000074 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-8 ECM-FTC-000066- 
ECM-FTC-000066 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-9 ECM-FTC-000067- 
ECM-FTC-000067 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-10 ECM-FTC-000481- 
ECM-FTC-000481 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-11 ECM-FTC-000488- 
ECM-FTC-000489 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.   


CCX-12 ECM-FTC-000492- 
ECM-FTC-000492 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-13 ECM-FTC-000551- 
ECM-FTC-000551 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-14 ECM-FTC-000552- 
ECM-FTC-000552 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-15 ECM-001882- 
ECM-001882 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-16 ECM-001883- 
ECM-001894 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   
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CCX-17 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-18 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-19 - ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-20 - ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-21 ECM-FTC-000553- 
ECM-FTC-000583 


ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-22 - ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-23 - ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-24 - ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-25 - ECM objects that the exhibit is irrelevant, redundant, and 
cumulative of other evidence presented in the case.   


CCX-26 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court.3 


CCX-27 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court. 


                                                            
3 ECM notes that the NAD decisions referenced herein are subject to an ECM motion in 


limine. 
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CCX-28 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court. 


CCX-29 ECM-112313- 
ECM-112315 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-30 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-31 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-32 ECM-114289- 
ECM-114289 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-33 APS-FTC  008676- 
APS-FTC  008676 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-34 APS-FTC  008916- 
APS-FTC  008917 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-35 APS-FTC  009291- 
APS-FTC  009292 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-36 APS-FTC  009431- 
APS-FTC  00942 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 
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CCX-36A ECM-112331- 
ECM-112333 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-37 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-38 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-39 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-40 CE003- 
CE004 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-41 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-42 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-43 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-44 ECM-114511- ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 
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CCX-45 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-46 ECM-113079- 
ECM-113079 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-47 ECM-113080- 
ECM-113080 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-48 ECM-112385- 
ECM-112390 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-49 ECM-114313- 
ECM-114313 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-50 ECM-113035- 
ECM-113042 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-51 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-52 FPI-FTC00000027- 
FPI-FTC00000027 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-53 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-54 ECM-113763- 
ECM-113763 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-55 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-56 ECM-113268- 
ECM-113268 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 
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CCX-57 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-58 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-59 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-60 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-61 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-62 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-63 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-64 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-65 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-66 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-67 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 
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CCX-68 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-69 Shields000019- 
Shields000019 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-70 Shields000022- 
Shields000022 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-71 Shields000013- 
Shields000013 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-72 Shields000025- 
Shields000025 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-73 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This author, however, is available to testify and 
should be called to testify and should be called to testify at 
the Hearing. 


CCX-74 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-75 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-76 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 
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CCX-77 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-78 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-79 EA000098- 
EA000098 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-80 - No objection. 


CCX-81 - No objection. 


CCX-82 - No objection. 


CCX-83 - No objection. 


CCX-84 - No objection. 


CCX-85 - No objection. 


CCX-86 - No objection. 


CCX-87 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-88 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception.  
The document is irrelevant, not probative, and immaterial. 


CCX-89 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception.  
The document is irrelevant, not probative, and immaterial. 


CCX-90 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception.  
The document is irrelevant, not probative, and immaterial. 


CCX-91 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-92 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception.  
The document is irrelevant, not probative, and immaterial. 


CCX-93 - ECM objects to this exhibit that portions of it contain 
unreliable hearsay that does not fall into a hearsay exception.  
The document is irrelevant, not probative, and immaterial. 
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CCX-94 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-95 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-96 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant.  


CCX-97 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-98 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-99 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-100 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-101 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-102 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-103 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-104 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-105 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 
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CCX-106 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-107 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-108 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-109 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-110 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-111 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-112 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-113 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-114 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-115 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-116 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-117 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 
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CCX-118 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant.  


CCX-119 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-120 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-121 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-122 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant.   


CCX-123 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-124 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-125 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-126 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-127 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-128 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-129 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 







PUBLIC DOCUMENT 
 


- 14 - 
 


CCX-130 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-131 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-132 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-133 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-134 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-135 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-136 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-137 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-138 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-139 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-140 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-141 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 
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CCX-142 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-143 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-144 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-145 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-146 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-147 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-148 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-149 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-150 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-151 - ECM objects that the images and photos are redundant and 
cumulative of other evidence presented in the case.  The 
images are also unreliable hearsay without an exception.  
The images lack a proper foundation and are irrelevant. 


CCX-152 - ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-153 3M00000191- 
3M00000218 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This author, however, is 
available to testify and should be called to testify at the 
Hearing.  
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CCX-154 3M00000117- 
3M00000133 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This author, however, is 
available to testify and should be called to testify at the 
Hearing. 


CCX-155 3M-FTC0000827- ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This author, however, is 
available to testify and should be called to testify at the 
Hearing. 


CCX-156 OWS001631- 
OWS001693 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This author, however, is 
available to testify and should be called to testify at the 
Hearing. 


CCX-157 ECM-114733- 
ECM-114740 


No objection. 


CCX-158 COV000011- 
COV000025 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-159 ECM-FTC-000124- 
ECM-FTC-000162 


No objection. 


CCX-160 ECM-112225- 
ECM-112239 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-161 ECM-112026- 
ECM-112079 


No objection. 


CCX-162 ECM-112080- 
ECM-112131 


No objection. 


CCX-163 ECM-113608- 
ECM-113625 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects to this 
exhibit to the extent that it contains unreliable hearsay that 
does not fall into a hearsay exception. 


CCX-164 ELS_ECM000001- 
ELS_ECM000009 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM reserves all objections, 
including those presented in pending motions in limine. 
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CCX-165 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-166 ELS_ECM000013- 
ELS_ECM000013 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-167 ELS_ECM000172- 
ELS_ECM000172 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-168 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-169 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-170 OWS001325- 
OWS001334 


No objection per the parties’ stipulations. 


CCX-171 ECM-114219- 
ECM-114233 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or are irrelevant. 


CCX-172 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-173 - No objection. 


CCX-174 - No objection per the parties’ stipulations. 


CCX-175 - No objection per the parties’ stipulations. 


CCX-176 - No objection per the parties’ stipulations. 
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CCX-177 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those pending 
before the Court through motions in limine.  The decision 
misleads and subjects ECM to unfair prejudice that 
substantially outweighs any probative value. 


CCX-178 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those pending 
before the Court through motions in limine.  The decision 
misleads and subjects ECM to unfair prejudice that 
substantially outweighs any probative value. 


CCX-179 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those pending 
before the Court through motions in limine.  The decision 
misleads and subjects ECM to unfair prejudice that 
substantially outweighs any probative value. 


CCX-180 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those pending 
before the Court through motions in limine.  The decision 
misleads and subjects ECM to unfair prejudice that 
substantially outweighs any probative value. 


CCX-181 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those pending 
before the Court through motions in limine.  The decision 
misleads and subjects ECM to unfair prejudice that 
substantially outweighs any probative value. 
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CCX-182 ECM-054440- 
ECM-054441 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  The document 
is unreliable in nature, and exposes ECM to unfair prejudice 
that substantially outweighs any probative value. 


CCX-183 ECM-044578- 
ECM-044583 


ECM objects to this exhibit as irrelevant and to the extent 
that it contains unreliable hearsay that does not fall into a 
hearsay exception.  


CCX-184 ECM-044565- 
ECM-044573 


ECM objects to this exhibit as irrelevant and to the extent 
that it contains unreliable hearsay that does not fall into a 
hearsay exception. 


CCX-185 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those before the 
Court in any pending motions.  The decision misleads and 
subjects ECM to unfair prejudice that substantially 
outweighs any probative value. 


CCX-186 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those before the 
Court in any pending motions.  The decision misleads and 
subjects ECM to unfair prejudice that substantially 
outweighs any probative value. 


CCX-187 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  This decision was based 
upon facts and evidence not in this record, and law that is not 
applicable to this proceeding.  ECM reserves its right to 
present all appropriate objections, including those before the 
Court in any pending motions.  The decision misleads and 
subjects ECM to unfair prejudice that substantially 
outweighs any probative value. 


CCX-188 - ECM objects to this exhibit as lacking proper foundation and 
as irrelevant.  


CCX-189 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. The document cannot be 
authenticated, and lacks indicia of reliability based on 
translation.  The document is irrelevant.  
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CCX-190 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. The document cannot be 
authenticated, and lacks indicia of reliability based on 
translation.  The document is irrelevant. 


CCX-191 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  The document is 
irrelevant. 


CCX-192 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. The document cannot be 
authenticated, and lacks indicia of reliability.  The statement 
is not a proper declaration or affidavit, but is offered as same.  
The document is irrelevant. 


CCX-193 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. The document cannot be 
authenticated, and lacks indicia of reliability.  The statement 
is not a proper declaration or affidavit, but is offered as same.  
The document is irrelevant. 


CCX-194 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. The document cannot be 
authenticated, and lacks indicia of reliability.  The statement 
is not a proper declaration or affidavit, but is offered as same.  
The document is irrelevant. 


CCX-195 - ECM objects to this exhibit as irrelevant, misleading, and 
likely to create confusion of the issues. 


CCX-196 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects to this 
exhibit as irrelevant.   


CCX-197 - ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  The 
author(s) or declarant(s) (in whole or in part) are available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  ECM objects 
on the basis of the best evidence rule.4 


CCX-198 ECM-094497- 
ECM-094499 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


                                                            
4 Although the parties discussed a waiver of evidentiary objections for ECM’s database 


notations, that agreement was contingent on Complaint Counsel accepting those database entries 
in lieu of substantially more burdensome discovery procedures.  Complaint Counsel ultimately 
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demanded production of the entire production of ECM’s emails files, which resulted in an overly 
burdensome, and nearly crippling, discovery process that had ECM product over 100,000 pages 
of correspondence with customers.  That correspondence is summarized in the database entries, 
which, in many cases, quote or paraphrase statements of third party witnesses.  ECM limits 
hearsay exceptions to information not within the exception for statements by a party opponent. 
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CCX-199 ECM-097169- 
ECM-097169 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-200 ECM-097181- 
ECM-097182 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-201 ECM-100378- 
ECM-100384 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-202 ECM-100381- 
ECM-100384 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-203 ECM-100428- 
ECM-100429 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-204 ECM-100551- 
ECM-100569 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-205 ECM-100576- 
ECM-100595 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-206 ECM-100617- 
ECM-100619 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-207 ECM-100622- 
ECM-100632 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-208 ECM-100637- 
ECM-100655 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-209 ECM-100858- 
ECM-100863 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 
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CCX-210 ECM-100860- 
ECM-100863 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-211 ECM-100958- 
ECM-100960 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-212 ECM-103124- 
ECM-103135 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  


CCX-213 ECM-103151- 
ECM-103153 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-214 ECM-103162- 
ECM-103163 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-215 ECM-103350- 
ECM-103351 


ECM objects to this exhibit as irrelevant. 


CCX-216 ECM-103459- 
ECM-103462 


ECM objects to this exhibit as irrelevant. 


CCX-217 ECM-105225- 
ECM-105227 


ECM objects to this exhibit as irrelevant. 


CCX-218 ECM-105262- 
ECM-105265 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-219 ECM-105301- 
ECM-105304 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-220 ECM-105497- 
ECM-105498 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-221 ECM-105684- 
ECM-105689 


ECM objects to this exhibit as irrelevant. 


CCX-222 ECM-106903- 
ECM-106909 


ECM objects to this exhibit as irrelevant. 


CCX-223 ECM-106903- 
ECM-106919 


ECM objects to this exhibit as irrelevant. 


CCX-224 ECM-112269- 
ECM-112299 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-225 ECM-112640- 
ECM-112641 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-226 ECM-112653- 
ECM-112654 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 
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CCX-227 ECM-114142- 
ECM-114155 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects to this exhibit as irrelevant. 


CCX-228 ECM-114429- 
ECM-114466 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects to this 
exhibit as irrelevant. 


CCX-229 ECM-FTC-
0000014- 
ECM-FTC-
0000014 


No objection. 


CCX-230 COV000312- 
COV000313 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-231 - No objection.  


CCX-232 - No objection. 


CCX-233 ECM-113444- 
ECM-113447 


ECM objects that exhibit is irrelevant.  Should this exhibit be 
admitted, ECM requests that it be subject to in camera 
treatment.   


CCX-234 ECM-026373- 
ECM-026375 


ECM objects that exhibit is irrelevant.  Should this exhibit be 
admitted, ECM requests that it be subject to in camera 
treatment. 


CCX-235 - ECM objects that this exhibit is irrelevant.  Should this 
exhibit be admitted, ECM requests that it be subject to in 
camera treatment. 


CCX-236 - No objection. 


CCX-237 ECM-112318- 
ECM-112320 


ECM objects that this exhibit is irrelevant.   


CCX-238 ECM-112913- 
ECM-112913 


No objection. 


CCX-239 ECM-115010- 
ECM-115012 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-240 - No objection. 


CCX-241 - ECM objects to the document on relevance grounds. 


CCX-242 ECM-113351- 
ECM-113390 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects to this 
exhibit to the extent that it contains unreliable hearsay that 
does not fall into a hearsay exception. 


CCX-243 - No objection per the parties’ stipulations. 


CCX-244 - No objection. 


CCX-245 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 
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CCX-246 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-246A - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-246B - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-246C - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-246D - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-246E - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-246F - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  


CCX-246G - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that this 
exhibit is irrelevant.   


CCX-246H - ECM objects that this exhibit is irrelevant.   


CCX-246I - ECM objects that this exhibit is irrelevant.   


CCX-246J - ECM objects that this exhibit is irrelevant.   


CCX-246K - ECM objects that this exhibit is irrelevant.  


CCX-247 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  ECM objects due to a 
lack of a proper foundation.  The author of this document is 
available to testify, and should be required to testify if this 
document is admitted against the foregoing objections. 


CCX-248 - ECM objects that this exhibit is irrelevant.   
CCX-249 - ECM objects that the exhibit contains unreliable hearsay 


without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.   


CCX-249A - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.   


CCX-249B - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.   


CCX-249C - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.   


CCX-249D - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.   
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CCX-250 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-251 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-251A - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-251B - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-252 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-253 - ECM objects that this exhibit is irrelevant.   


CCX-254 COV000128- 
COV000129 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-255 COV000258- 
COV000259 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-256 COV000412- 
COV000412 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-257 EA000067- 
EA000068 


No objection. 


CCX-257A - No objection. 


CCX-258 EA000073- 
EA000076 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-258A - No objection. 


CCX-258B - No objection. 


CCX-258C - No objection. 


CCX-259 - ECM objects that this exhibit is irrelevant. 
CCX-259A - ECM objects to this document because it is cumulative and 


redundant to other evidence offered. 
CCX-260 - ECM objects that the exhibit contains unreliable hearsay 


without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  


CCX-261 FPI-FTC00000076- 
FPI-FTC00000079 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 
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CCX-261A - No objection. 


CCX-261B - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-262 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit lacks a proper foundation and is irrelevant.  ECM 
objects to this exhibit to the extent that it contains unreliable 
hearsay that does not fall into a hearsay exception. 


CCX-262A - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-262B - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-263 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-264 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-265 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-266 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit lacks a proper foundation and is irrelevant.  ECM 
objects to this exhibit to the extent that it contains unreliable 
hearsay that does not fall into a hearsay exception. 


CCX-266A - No objection. 


CCX-266B - No objection. 


CCX-266C - No objection. 


CCX-266D - No objection. 


CCX-266E - No objection. 


CCX-267 - No objection. 


CCX-267A - No objection. 


CCX-267B - No objection. 


CCX-267C - No objection. 


CCX-267D - No objection. 


CCX-267E - No objection. 


CCX-267F - No objection. 


CCX-267G - No objection. 


CCX-267H - No objection. 
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CCX-267I - No objection. 


CCX-267J - No objection. 


CCX-267K - No objection. 


CCX-267L - No objection. 


CCX-268 - No objection. 


CCX-268A - No objection. 


CCX-268B - No objection. 


CCX-269 - No objection. 


CCX-269A - No objection. 


CCX-270 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-270A - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-270B - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-271A - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271B - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271C - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271D - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271E -  ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271F -  ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271G - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271H -  ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-271I - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM also objects that 
this exhibit is irrelevant. 


CCX-271J -  ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM also objects that 
this exhibit is irrelevant. 


CCX-272 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 
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CCX-272A - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.   


CCX-273 - ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  ECM objects to this exhibit to the extent that it 
contains unreliable hearsay that does not fall into a hearsay 
exception.. 


CCX-274 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit lacks a proper foundation and is irrelevant.  ECM 
objects to this exhibit to the extent that it contains unreliable 
hearsay that does not fall into a hearsay exception. 


CCX-274A - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-274B - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-274C - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-275 ECM-014011- 
ECM-014013 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-276 ECM-016433- 
ECM-016435 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-277 ECM-018942- 
ECM-018946 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-278 ECM-035391- 
ECM-035397 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-279 ECM-059846- 
ECM-059850 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-280 ECM-102621- 
ECM-102623 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 
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CCX-281 ECM-106361- 
ECM-106362 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-282 ECM-109871- 
ECM-109873 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-283 ECM-111128- 
ECM-111129 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-284 ECM-091569-71- 
ECM-091571 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-285 ECM-096267- 
ECM-096267 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-286 ECM-105159- 
ECM-105159 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception.  


CCX-287 ECM-109943- 
ECM-109943 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-288 ECM-049115- 
ECM-049115 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-289 ECM-011377- 
ECM-011378 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-290 ECM-012962- 
ECM-012967 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 
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CCX-291 ECM-013056- 
ECM-013057 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-292 ECM-024326- 
ECM-024327 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception.  


CCX-293 ECM-028517- 
ECM-028518 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-294 ECM-039445- 
ECM-039446 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-295 ECM-050913- 
ECM-050914 


ECM objects that the exhibit is irrelevant.  ECM objects to 
this exhibit to the extent that it contains unreliable hearsay 
that does not fall into a hearsay exception. 


CCX-296 ECM-057533- 
ECM057543 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-297 ECM-080804- 
ECM-080805 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-298 ECM-006948- 
ECM-006949 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-299 ECM-019897- 
ECM-019899 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 


CCX-300 ECM-021671- 
ECM-021673 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.  ECM objects to this exhibit to the 
extent that it contains unreliable hearsay that does not fall 
into a hearsay exception. 
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CCX-301 ECM-022596- 
ECM-022599 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-302 ECM-033083- 
ECM-033085 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-303 ECM-043352- 
ECM-043353 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-304 ECM-074339- 
ECM-074340 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-305 ECM-075396- 
ECM-075399 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-306 ECM-081029- 
ECM-081031 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-307 ECM-007986- 
ECM-007993 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-308 ECM-075621- 
ECM-075623 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-309 ECM-080448- 
ECM-080449 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-310 ECM-017259- 
ECM-017260 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-311 ECM-017463- 
ECM-017464 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-312 ECM-018140- 
ECM-018142 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-313 ECM-022732- 
ECM-022733 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-314 ECM-023965- 
ECM-023968 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-315 ECM-029613- 
ECM-029615 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-316 ECM-037746- 
ECM-037746 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-317 ECM-079367- 
ECM-079369 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-318 ECM-080448 - 
ECM-080449 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-319 ECM-091380- 
ECM-091381 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-320 ECM-091567- 
ECM-091568 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-321 ECM-108193- 
ECM-108199 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-322 ECM-110295- 
ECM-110305 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-323 ECM-043546- 
ECM-043548 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-324 ECM-077409- 
ECM-077410 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-325 ECM-113600- 
ECM-113602 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-326 ECM-007876- 
ECM-007877 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-327 ECM-011154- 
ECM-011155 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-328 ECM-010479- 
ECM-010481 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-329 ECM-053171- 
ECM-053171 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-330 ECM-057832- 
ECM-057833 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-331 ECM-106910- 
ECM-106911 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-332 ECM-028156- 
ECM-028156 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-333 ECM-040159- 
ECM-040160 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-334 ECM-045401- 
ECM-045401 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.  


CCX-335 ECM-045405- 
ECM-045406 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-336 ECM-050085- 
ECM-050085 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-337 ECM-050425- 
ECM-050425 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.  


CCX-338 ECM-050569- 
ECM-050570 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-339 ECM-102554- 
ECM-102555 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-340 ECM-102999- 
ECM-103002 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-341 ECM-006349- 
ECM-109415 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-342 ECM-024493- 
ECM-024494 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-343 ECM-026942- 
ECM-026942 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-344 ECM-026944- 
ECM-026944 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-345 ECM-028015- 
ECM-028016 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-346 ECM-029634- 
ECM-029634 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-347 ECM-029829- 
ECM-029829 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-348  ECM-029832- 
ECM-029832 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-349 ECM-038848- 
ECM-038849 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-350 ECM-049229- 
ECM-049231 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-351 ECM-078253- 
ECM-078255 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-352 ECM-078864- 
ECM-078864 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-353 ECM-013147- 
ECM-013147 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-354 ECM-034086- 
ECM-034088 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-355 ECM-034902- 
ECM-034903 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-356 ECM-046975- 
ECM-046975 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-357 ECM-049799- 
ECM-049800 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-358 ECM-049950- 
ECM-049950 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-359  ECM-050802- 
ECM-050802 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-360  ECM-080448- 
ECM-080449 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-361 ECM-091366- 
ECM-091368 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-362 ECM-092120- 
ECM-092121 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-363 ECM-095265- 
ECM-095267 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-364 ECM-097710- 
ECM-097711 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-365 ECM-103169- 
ECM-103171 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-366 ECM-FTC-020316- 
ECM-FTC-020318 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-367 ECM_FTC-
037749- 
ECM_FTC-037755 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-368 ECM-035448- 
ECM-035449 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-369  ECM-060788- 
ECM-060790 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-370 ECM-080963- 
ECM-080963 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-371 ECM-099091- 
ECM-099094 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-372 ECM-104673- 
ECM-104673 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-373 ECM-110680- 
ECM-110680 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-374 ECM-085546- 
ECM-085552 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-375 ECM-022560- 
ECM-022560 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  
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CCX-376 ECM-022654- 
ECM-022654 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-377 ECM-022675- 
ECM-022676 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-378 ECM-056095- 
ECM-056095 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-379 ECM-106082- 
ECM-106082 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.  


CCX-380  ECM-106503- 
ECM-106503 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-381 ECM-017088- 
ECM-017095 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-382 ECM-032036- 
ECM-032042 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.  


CCX-383 ECM-032069- 
ECM-032070 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative. 
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CCX-384 ECM-046344- 
ECM-046346 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative. 


CCX-385 ECM-048077- 
ECM-048078 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative. 


CCX-386  ECM-100735- 
ECM-100739 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative. 


CCX-387  ECM-108039 - 
ECM-108039 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative. 


CCX-388 ECM-FTC-000869- 
ECM-FTC-000874 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-389 ECM-FTC-000926- 
ECM-FTC-000934 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-390 ECM-FTC-000985- 
ECM-FTC-000988 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.







PUBLIC DOCUMENT 
 


- 44 - 
 


CCX-391 ECM-FTC-001052- 
ECM-FTC-001055 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-392 ECM-FTC-001063- 
ECM-FTC-001078 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-393 ECM-FTC-001100- 
ECM-FTC-001102 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-394 ECM-FTC-001121- 
ECM-FTC-001123 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-395 ECM-FTC-001157- 
ECM-FTC-001162 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-396 ECM-FTC-001195- 
ECM-FTC-001197 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-397 ECM-FTC-001214- 
ECM-FTC-001214 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-398 ECM-FTC-001342- 
ECM-FTC-001351 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.
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CCX-399 ECM-FTC-001353- 
ECM-FTC-001357 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-400 ECM-FTC-001388- 
ECM-FTC-001393 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-401 ECM-FTC-001394- 
ECM-FTC-001394 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-402 ECM-FTC-001454- 
ECM-FTC-001457 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-403 ECM-FTC-001688- 
ECM-FTC-001688 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-404 ECM-FTC-001734- 
ECM-FTC-001735 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-405 ECM-FTC-001750- 
ECM-FTC-001751 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-406 ECM-FTC-001760- 
ECM-FTC-001762 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.
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CCX-407 ECM-FTC-001763- 
ECM-FTC-001767 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-408 ECM-002001- 
ECM-002016 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-409 ECM-002115- 
ECM-002127 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-410 ECM-002175 - 
ECM-002214 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-411 ECM-002239- 
ECM-002261 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-412 ECM-002305- 
ECM-002337 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-413 ECM-002585- 
ECM-002587 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-414 ECM-002621- 
ECM-002639 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.
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CCX-415 ECM-002670- 
ECM-002707 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-416 ECM-002729- 
ECM-002740 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-417 ECM-003260- 
ECM-003273 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-418 ECM-003610- 
ECM-003619 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-419 ECM-003834- 
ECM-003865 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-420 ECM-004503- 
ECM-004503 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-421 ECM-004510- 
ECM-004543 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-422 ECM-005553- 
ECM-005638 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.
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CCX-423 ECM-005731- 
ECM-005739 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-424 ECM-FTC-000700- 
ECM-FTC-000701 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-425 ECM-FTC-000702- 
ECM-FTC-00703 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-426 ECM-FTC-000745- 
ECM-FTC-000747 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-427 ECM-FTC-000812- 
ECM-FTC-000815 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-428 ECM-FTC-000832- 
ECM-FTC-000834 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-429 ECM-FTC-000848- 
ECM-FTC-000852 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-430 ECM-FTC-000858 
- 
ECM-FTC-000864 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.
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CCX-821  - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-751 - No objection. 


CCX-752 - No objection. 


CCX-753 3M00000182- 
3M00000187 


No objection. 


CCX-754 3M00000191- 
3M00000218 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-755 ECM-029844- 
ECM-029845 


No objection. 


CCX-756 3M00000015- 
3M00000015 


No objection. 


CCX-757 3M00000007- 
3M00000009 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-758 3M00000099- 
3M00000107 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative and lacks a proper foundation.  


CCX-759 3M00000163- 
3M00000163 


No objection. 


CCX-760 3M00000072- 
3M00000089 


No objection. 


CCX-761 3M00000090- 
3M00000090 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   
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CCX-762 ECM-043352- 
ECM-043353 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-763 3M00000071- 
3M00000071 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-764 3M00000066- 
3M00000070 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-765 3M00000092- 
3M00000096 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-766 3M00000032- 
3M00000053 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative and lacks a proper foundation.   


CCX-767 3M00000117- 
3M00000133 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-768 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   
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CCX-769 ECM-048077- 
ECM-048078 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-770 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-771 ECM-113803- 
ECM-113858 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-772 ECM-075919- 
ECM-075920 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-773 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-822 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-823 - No objection. 


CCX-824 - No objection. 
CCX-825 - No objection. 


CCX-826 - No objection. 
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CCX-827 - No objection. 


CCX-828 - No objection. 


CCX-829 ECM-FTC-000066- 
ECM-FTC-000066 


No objection. 


CCX-830 - No objection. 


CCX-799 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-780 - No objection. 


CCX-781 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-782 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-783 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.  ECM 
objects to the extent that the documents contain hearsay and 
the declarant is available to testify. 


CCX-784 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   







PUBLIC DOCUMENT 
 


- 53 - 
 


CCX-785 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.  ECM 
objects to the extent that the documents contain hearsay and 
the declarant is available to testify. 


CCX-786 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.  ECM reserves all pending objections contained 
in motions before this court. 


CCX-787 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.   


CCX-789 - No objection. 


CCX-790 COV000011- 
COV000025 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative and it lacks a proper foundation.   


CCX-791 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-792 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-793 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-794 - No objection. 
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CCX-795 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-796 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-797 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.  ECM 
objects to the extent that the documents contain hearsay and 
the declarant is available to testify. 


CCX-798 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.  ECM 
objects to the extent that the documents contain hearsay and 
the declarant is available to testify. 


CCX-431 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant.  ECM 
objects to the extent that the documents contain hearsay and 
the declarant is available to testify. 


CCX-432 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-433 - No objection. 
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CCX-434 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-435 - No objection. 


CCX-436 - No objection. 


CCX-437 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-438 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-439 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-800 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-440 - No objection. 


CCX-441 - No objection. 


CCX-442 - No objection. 
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CCX-443 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-444 ECM-080963- 
ECM-080963 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-445 ECM-FTC-000492- 
ECM-FTC-000492 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-446 ECM-FTC-000015- 
ECM-FTC-000015 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-447 ECM-FTC-000066- 
ECM-FTC-000066 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-448 ECM-FTC-000017- 
ECM-FTC-000017 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-449 ECM-111329- 
ECM-111330 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative. 


CCX-801 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-802 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-450 - No objection. 
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CCX-451 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-452 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-453 DWFP000000378- 
DWFP000000383 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-454 - No objection. 


CCX-455 - ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-456 - ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-457 ECM-001883- 
ECM-001894 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-458 - ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-459 - ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-460 - ECM objects to this exhibit to the extent that it is needlessly 
cumulative.   


CCX-461 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   
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CCX-462 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-463 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-464 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-465 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-466 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-467 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   
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CCX-468 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-469 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-470 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court. 


CCX-471 ECM-014337- 
ECM-014337 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-472 ECM-114586- 
ECM-114587 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-473 ECM-114588- 
ECM-114589 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   
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CCX-474 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-475 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-476 ECM-017459- 
ECM-017460 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-477 ECM-017457- 
ECM-017458 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-478 ECM-017843- 
ECM-017844 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-479 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   







PUBLIC DOCUMENT 
 


- 61 - 
 


CCX-480 ECM-017819- 
ECM-017821 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-481 ECM-023704- 
ECM-023705 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-482 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-483 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-484 ECM-077884- 
ECM-077885 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative.   


CCX-485 DWFP000004255- 
DWFP000004260 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   
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CCX-486 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-487 DWFP000006190- 
DWFP000006201 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-488 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-489 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-803 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-490 - No objection. 


CCX-491 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   
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CCX-492 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-493 - No objection. 


CCX-494 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-495 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-496 DTE00001- 
DTE00002 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-497 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM objects due 
to a lack of a proper foundation.  The author of this 
document is available to testify, and should be required to 
testify if this document is admitted against the foregoing 
objections.  ECM also objects to this exhibit to the extent 
that it is needlessly cumulative and lacks a proper 
foundation.   


CCX-498 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit is irrelevant.   


CCX-499 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.   
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CCX-500 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  ECM objects due to a 
lack of a proper foundation.  The author of this document is 
available to testify, and should be required to testify if this 
document is admitted against the foregoing objections. 


CCX-501 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  ECM objects due to a 
lack of a proper foundation.  The author of this document is 
available to testify, and should be required to testify if this 
document is admitted against the foregoing objections. 


CCX-502 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-503 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-504 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-505 ECM-FTC-000930- 
ECM-FTC-000930 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  ECM also 
objects to this exhibit to the extent that it is needlessly 
cumulative, lacks a proper foundation, and contains 
irrelevant information that is not probative or material.  ECM 
objects on the basis of the best evidence rule.  See footnote 4.


CCX-506 ECM-024326- 
ECM-024327 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-507 ECM-090869- 
ECM-090878 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-804 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-508 - No objection. 


CCX-509 - No objection. 


CCX-510 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-511 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.Letter 
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CCX-512 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-513 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  


CCX-514 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-515 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-516 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-805 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-806 - No objection. 


CCX-807 - No objection. 


CCX-517 - No objection. 


CCX-518 - No objection. 


CCX-519 - No objection. 


CCX-520 - No objection. 


CCX-521 - No objection. 


CCX-522 - No objection. 


CCX-523 ECM-045862- 
ECM-045862 


ECM objects that the exhibit is irrelevant.  ECM objects to 
this exhibit to the extent that it contains unreliable hearsay 
that does not fall into a hearsay exception. 


CCX-524 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that this exhibit is 
irrelevant.  ECM objects due to a lack of a proper foundation.  
The author of this document is available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections. 


CCX-525 - ECM objects that this exhibit is irrelevant. 
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CCX-526 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that this exhibit is 
irrelevant.  ECM objects due to a lack of a proper foundation.  
The author of this document is available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections. 


CCX-527 - ECM objects that this exhibit is irrelevant. 


CCX-528 - ECM objects that this exhibit is irrelevant. 


CCX-529 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-530 FP00004027- 
FP00004027 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-531 - No objection. 


CCX-532 - No objection. 


CCX-533 - No objection. 


CCX-534 - No objection. 


CCX-535 DWFP00000022- 
DWFP00000025 


No objection. 


CCX-536 ECM-082656- 
ECM-082658 


No objection. 


CCX-537 - No objection. 


CCX-538 - No objection. 


CCX-539 - No objection. 


CCX-540 - No objection. 


CCX-541 - ECM objects that the exhibit contains unreliable hearsay 
without an exception. 


CCX-542 - ECM objects that the exhibit contains unreliable hearsay 
without an exception. 


CCX-543 - No objection. 


CCX-544 - No objection. 


CCX-545 - No objection. 


CCX-546 - No objection. 


CCX-547 - No objection. 


CCX-548 - No objection. 


CCX-808 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-549 - No objection. 
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CCX-550 ELS_ECM000001- 
ELS_ECM000009 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM hereby adopts and reserves all arguments presented in 
motions before this court, and reserves all appropriate 
objections concerning this document and the sponsor’s 
testimony. 


CCX-551 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-552 ELS_ECM000013- 
ELS_ECM000013 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-553 ELS_ECM000172- 
ELS_ECM000172 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-554 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-555 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-809 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-556 - No objection. 


CCX-557 - No objection. 


CCX-558 ECM-FTC-000017- 
ECM-FTC-000017 


No objection. 


CCX-559 ECM-024505- 
ECM-024506 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-560 ECM-FTC-000066- 
ECM-FTC-000066 


No objection. 


CCX-561 ECM-022389- 
ECM-022390 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-562 ECM-006251- 
ECM-006252 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 
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CCX-810 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-562 - No objection. 


CCX-563 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-564 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-565 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-566 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-567 - No objection. 


CCX-568 ECM-017042- 
ECM-017042 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-569 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court. 


CCX-570 ECM-038499- 
ECM-038506 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-571 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case; the document appears 
repeatedly in Complaint Counsel’s witness list, and is 
objectionable for the same reasons stated hereinabove. 
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CCX-572 - No objection per the parties’ stipulations. 


CCX-573 - No objection per the parties’ stipulations. 


CCX-574 - No objection per the parties’ stipulations. 


CCX-575 ECM-008779- 
ECM-008780 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-576 ECM-FTC-000106- 
ECM-FTC-000123 


No objection. 


CCX-577 ECM-038520- 
ECM-038520 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  


CCX-578 - ECM objects on grounds that this is legal precedent; the 
document is irrelevant, and inappropriate as a fact exhibit. 


CCX-579 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-580 ECM-039130- 
ECM-039131 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  


CCX-581 - ECM objects that the exhibit is cumulative. 


CCX-582 - ECM objects that the exhibit is cumulative. 


CCX-583 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-584 - ECM objects that the exhibit contains unreliable hearsay 
without an exception to the extent offered as an exhibit with 
fact witnesses.  ECM objects that the exhibit lacks a proper 
foundation and is irrelevant. 


CCX-585 - ECM objects that the exhibit contains unreliable hearsay 
without an exception to the extent offered as an exhibit with 
fact witnesses.  ECM objects that the exhibit lacks a proper 
foundation and is irrelevant. 


CCX-586 - ECM objects that the exhibit contains unreliable hearsay 
without an exception to the extent offered as an exhibit with 
fact witnesses.  ECM objects that the exhibit lacks a proper 
foundation and is irrelevant. 


CCX-587 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-588 - No objection. 


CCX-589 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 
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CCX-590 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-591 FP00004027- 
FP00004027 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-592 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-593 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-594 - No objection. 


CCX-595 - No objection. 


CCX-596 - No objection. 


CCX-597 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  ECM objects due to a 
lack of a proper foundation.  The author of this document is 
available to testify, and should be required to testify if this 
document is admitted against the foregoing objections. 


CCX-598 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-599 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court. 


CCX-600 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-601 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-602 ECM-045254- 
ECM-045255 


ECM objects that the exhibit is irrelevant.  ECM objects to 
this exhibit to the extent that it contains unreliable hearsay 
that does not fall into a hearsay exception. 


CCX-603 ECM-039708- 
ECM-039715 


ECM objects that the exhibit is irrelevant.  ECM objects to 
this exhibit to the extent that it contains unreliable hearsay 
that does not fall into a hearsay exception. 


CCX-604 ECM-039708- 
ECM-039715 


ECM objects that the exhibit is irrelevant.  ECM objects to 
this exhibit to the extent that it contains unreliable hearsay 
that does not fall into a hearsay exception. 







PUBLIC DOCUMENT 
 


- 71 - 
 


CCX-605 ECM-011221- 
ECM-011221 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-606 ECM-011760- 
ECM-011761 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-607 - No objection. 


CCX-608 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-609 FP00000132- 
FP00000133 


ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-610 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-811 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-611 - No objection. 


CCX-612 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-613 - No objection. 


CCX-614 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-615 - ECM objects to this exhibit because it is needlessly 
cumulative and redundant; the document is listed repeatedly 
as an exhibit in Complaint Counsel’s list.  For the reasons set 
for the hereinabove in response to the same document, ECM 
objects. 
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CCX-616 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-617 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-618 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-618a - ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-619 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit is 
irrelevant. 


CCX-620 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-621 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant. 


CCX-622 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-623 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-624 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-625 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-626 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 
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CCX-627 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant.  ECM objects due to a 
lack of a proper foundation.  The author of this document is 
available to testify, and should be required to testify if this 
document is admitted against the foregoing objections. 


CCX-812 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-831 - No objection. 


CCX-832 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects due to a lack of a proper foundation.  The 
author of this document is available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections. 


CCX-833 - No objection. 


CCX-834 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-835 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-836 ECM-007959- 
ECM-007960 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-837 ECM-FTC-000015- 
ECM-FTC-000015 


No objection. 


CCX-838 - No objection. 


CCX-839 ECM-FTC-000017- 
ECM-FTC-000017 


No objection. 


CCX-840 ECM-FTC-000053- 
ECM-FTC-000054 


No objection. 


CCX-628 ECM-FTC-000058- 
ECM-FTC-000058 


No objection. 


CCX-629 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  ECM objects due to a lack of a proper foundation.  
The author of this document is available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections. 
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CCX-630 ECM-FTC-000066- 
ECM-FTC-000066 


No objection. 


CCX-813 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-814 - No objection. 


CCX-631 ECM-021671- 
ECM-021673 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-632 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-633 ECM-024493- 
ECM-024494 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-634 - ECM objects that the exhibit contains unreliable hearsay 
without an exception.  ECM objects that the exhibit lacks a 
proper foundation and is irrelevant. 


CCX-635 ECM-FTC-000700- 
ECM-FTC-000701 


ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case. 


CCX-636 ECM-FTC-000066- 
ECM-FTC-000066 


No objection. 


CCX-637 ECM-FTC-000551- 
ECM-FTC-000551 


No objection. 


CCX-638 ECM-018942- 
ECM-018946 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay that does not fall into a hearsay exception. 


CCX-639 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-640 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 
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CCX-641 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-642 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-643 - No objection. 


CCX-644 ECM-001883- 
ECM-001894 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative 


CCX-645 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author of this 
document (or information contained therein) is available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material. 


CCX-646 ECM-016433- 
ECM-016435 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-647 ECM-FTC-001063- 
ECM-FTC-001078 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  The 
author(s) or declarant(s) (in whole or in part) are available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  ECM objects 
on the basis of the best evidence rule. 
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CCX-648 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court.  


CCX-649 ECM-025900- 
ECM-025902 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-650 ECM-045731- 
ECM-045736 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-651 ECM-047519- 
ECM-047521 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-652 ECM-022596- 
ECM-022599 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-653 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 
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CCX-654 ECM-022097- 
ECM-022101 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-655 ECM-048249- 
ECM-048250 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-656 ECM-FTC-000492- 
ECM-FTC-000492 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-657 ECM-048611- 
ECM-048614 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-658 ECM-047101- 
ECM-047103 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-659 ECM-046344- 
ECM-046346 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   
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CCX-660 COV000011- 
COV000025 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-661 ECM-003260- 
ECM-003273 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-662 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-815 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-663 - ECM has no objection. 


CCX-664 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-665 DWFP00000008- 
DWFP00000013 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-666 FTC_Prod_000094- 
FTC_Prod_000100 


ECM has no objection. 


CCX-667 FTC_Prod_000158- 
FTC_Prod_000164 


ECM has no objection. 
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CCX-668 FTC_Prod_00265- 
FTC_Prod_00271 


ECM has no objection. 


CCX-669 ECM-112240- 
ECM-112243 


ECM has no objection. 


CCX-670 DWFP00000003- 
DWFP00000007 


ECM has no objection. 


CCX-671 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-672 - ECM has no objection. 


CCX-673 - ECM has no objection. 


CCX-674 - ECM has no objection. 


CCX-816 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-675 - ECM has no objection. 


CCX-676 ECM-012291- 
ECM-012295 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   
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CCX-677 ECM-013056- 
ECM-013057 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-678 ECM-049229- 
ECM-049231 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-679 ECM-FTC-000015- 
ECM-FTC-000015 


ECM has no objection. 


CCX-680 ECM-FTC-000552- 
ECM-FTC-000552 


ECM has no objection. 


CCX-681 ECM-015566- 
ECM-015568 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-682 ECM-007986- 
ECM-007993 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-683 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-684 - ECM objects to this exhibit to the extent that it is needlessly 
cumulative. 


CCX-685 ECM-001883- 
ECM-001894 


ECM objects to this exhibit to the extent that it is needlessly 
cumulative. 
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CCX-686 ECM-022997- 
ECM-022998 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-687 ECM-014011- 
ECM-014013 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-688 ECM-001882- 
ECM-001882 


ECM has no objection.  


CCX-689 ECM-014971- 
ECM-014973 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-690 ECM-033559- 
ECM-033561 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-691 ECM-020665- 
ECM-020665 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-692 ECM-018280- 
ECM-018281 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   
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CCX-693 - ECM has no objection. 


CCX-694 - ECM objects to this exhibit because it is incomplete, 
unreliable, and irrelevant.  


CCX-695 ECM-028744- 
ECM-028750 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-696 ECM-012588- 
ECM-012589 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material.   


CCX-697 - ECM objects that the exhibit is redundant and cumulative of 
other evidence presented in the case.  ECM objects that the 
exhibit contains unreliable hearsay without an exception.  
ECM objects that the exhibit lacks a proper foundation and is 
irrelevant.  This decision was based upon facts and evidence 
not in this record, and law that is not applicable to this 
proceeding.  The probative value of the exhibit is 
substantially outweighed by the prejudice to ECM, and 
would confuse the issues before the court. 


CCX-698 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-699 ECM-012962- 
ECM-012967 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 
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CCX-700 ECM-024326- 
ECM-024327 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-701 ECM-00000(1)- 
ECM- 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-702 ECM-FTC-000106- 
ECM-FTC-000123 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-703 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-704 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-705 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 
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CCX-706 ECM-033669- 
ECM-033669 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-707 ECM-017259- 
ECM-017260 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, contains irrelevant information that is not 
probative or material, and is unfairly prejudicial. 


CCX-708 ECM-017463- 
ECM-017464 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-709 ECM-023965- 
ECM-023968 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-710 ECM-015599- 
ECM-015600 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-711 ECM-022675- 
ECM-022676 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 
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CCX-712 ECM-008003- 
ECM-008005 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-713 ECM-006948- 
ECM-006949 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-714 ECM-019897- 
ECM-019899 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-715 ECM-016622- 
ECM-016627 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-716 ECM-FTC-000832- 
ECM-FTC-000834 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  The 
author(s) or declarant(s) (in whole or in part) are available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  ECM objects 
on the basis of the best evidence rule. 


CCX-717 ECM-017088- 
ECM-017095 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 







PUBLIC DOCUMENT 
 


- 86 - 
 


CCX-718 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-719 ECM-FTC-001052- 
ECM-FTC-001055 


ECM objects to this exhibit to the extent that it contains 
unreliable double hearsay without an exception.  The 
author(s) or declarant(s) (in whole or in part) are available to 
testify, and should be required to testify if this document is 
admitted against the foregoing objections.  ECM also objects 
to this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.  ECM objects 
on the basis of the best evidence rule. 


CCX-720 - ECM has no objection per the parties’ stipulations. 


CCX-721 COV000011- 
COV000025 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-722 ECM-033762- 
ECM-033763 


ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception.  The author(s) or 
declarant(s) (in whole or in part) are available to testify, and 
should be required to testify if this document is admitted 
against the foregoing objections.  ECM also objects to this 
exhibit to the extent that it is needlessly cumulative, lacks a 
proper foundation, and contains irrelevant information that is 
not probative or material. 


CCX-723 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   
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CCX-817 - ECM does not object to the inclusion of portions of this 
document per se, but reserves all objections to the extent 
Complaint Counsel offers same for purposes as yet unknown 
to ECM, including the following:  the deponent is available 
to testify, and should be required to testify if this document is 
admitted against ECM’s objections.  ECM also objects to 
this exhibit to the extent that it is needlessly cumulative, 
lacks a proper foundation, and contains irrelevant 
information that is not probative or material.   


CCX-724 - ECM has no objection. 


CCX-725 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-726 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-727 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception (including notes 
affixed to the document).  The author(s) or declarant(s) (in 
whole or in part) are available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections.  ECM also objects to this exhibit to the 
extent that it is needlessly cumulative, lacks a proper 
foundation, and contains irrelevant information that is not 
probative or material. 


CCX-728 - No objection. 


CCX-818 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-819 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-729 - No objection. 


CCX-730 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-731 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-732 ECM-FTC-000106- 
ECM-FTC-000123 


ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 
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CCX-733 ECM-FTC-000124- 
ECM-FTC-000162 


No objection per the parties’ stipulations. 


CCX-734 ECM-FTC-000186- 
ECM-FTC-000197 


No objection. 


CCX-735 ECM-FTC-000171- 
ECM-FTC-000185 


No objection. 


CCX-736 ECM-FTC-000198- 
ECM-FTC-000205 


No objection. 


CCX-737 ECM-FTC-000163- 
ECM-FTC-000170 


No objection. 


CCX-738 ECM-FTC-000206- 
ECM-FTC-000225 


No objection. 


CCX-739 ECM-FTC-000069- 
ECM-FTC-000081 


No objection. 


CCX-740 ECM-FTC-000230- 
ECM-FTC-000241 


No objection. 


CCX-741 ECM-FTC-000226- 
ECM-FTC-000229 


No objection. 


CCX-742 ECM-FTC-000501- 
ECM-FTC-000501 


No objection. 


CCX-743 ECM-FTC-000503- 
ECM-FTC-000505 


No objection. 


CCX-744 ECM-FTC-000501- 
ECM-FTC-000502 


No objection. 


CCX-745 ECM-FTC-000506- 
ECM-FTC-000509 


No objection. 


CCX-746 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-747 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-748 - ECM objects to this exhibit to the extent that it contains 
unreliable hearsay without an exception (including notes 
affixed to the document).  The author(s) or declarant(s) (in 
whole or in part) are available to testify, and should be 
required to testify if this document is admitted against the 
foregoing objections.  ECM also objects to this exhibit to the 
extent that it is needlessly cumulative, lacks a proper 
foundation, and contains irrelevant information that is not 
probative or material. 
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CCX-820 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-749 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


CCX-750 - ECM does not object to the inclusion of this document per 
se, but reserves all objections to the extent Complaint 
Counsel offers same for purposes that are needlessly 
cumulative, lack a proper foundation, or irrelevant. 


 


 


 


       Respectfully submitted, 


 


   /s/ Jonathan W. Emord  
       Jonathan W. Emord 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 
 


DATED:  July 18, 2014 
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CERTIFICATE OF SERVICE 


I hereby certify that on July 18, 2014, I caused a true and correct copy of the paper 
original of the foregoing document to be served as follows:  


 
One electronic copy to the Office of the Secretary filed through the Federal Trade 
Commission’s E-Filing System:  


Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov  


 
One electronic courtesy copy to the Office of the Administrative Law Judge: 
 


The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 


 
One electronic copy to Counsel for Complainant: 


Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 


Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 


Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 


Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 
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I further certify that I retain a paper copy of the signed original of the foregoing 
document that is available for review by the parties and adjudicator consistent with the 
Commission’s Rules. 
 


 


   /s/ Jonathan W. Emord  
       Jonathan W. Emord 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 


OFFICE OF THE ADMINISTRATIVE LAW JUDGES 
Washington, D.C. 


 
 
In the Matter of 
 
ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 
 


Respondent. 


 
        


Docket No. 9358 
 
 


PUBLIC DOCUMENT 


  
 


RESPONDENT’S OBJECTIONS TO COMPLAINT COUNSEL’S FINAL PROPOSED 
WITNESS LIST 


 
In accord with the Court’s Third Revised Scheduling Order (May 22, 2014), ECM 


Biofilms (“ECM”) hereby respectfully submits its objections to Complaint Counsel’s Final 


Proposed Witness List. 


GENERAL OBJECTIONS 


ECM hereby reserves its right to submit appropriate objections to fact and expert 


witnesses separately through oral or written motions to exclude or limit testimony to the extent 


permissible under this Court’s Scheduling Order, or as this Court shall permit during the hearing.  


ECM preserves all objections made by motions previously before this Court or pending decision.  


ECM reserves the right to amend, supplement, modify, or withdraw any of its objections made 


herein.  ECM further reserves its right to make appropriate objections to documents offered with 


limited admissibility, or to object to witness-sponsored exhibits offered for purposes as yet 


unknown to ECM.  ECM hereby reserves the right to make objections to testimony or documents 


on grounds of:  irrelevance; unreliable hearsay; lack of materiality; prejudice that overcomes 
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probative value; unfair prejudice; confusion of the issues; misleadingness; undue delay, waste of 


time, or needless presentation of cumulative evidence; and/or unreliability of third party records. 


ECM objects to the presentation of testimony by deposition transcript for individuals or 


designees that are available to testify in person at the hearing, or have not been shown to be 


unavailable on the dates of the hearing.  ECM objects particularly to the use of deposition 


testimony where, due to Complaint Counsel’s excessive and oppressive discovery schedule, 


ECM was not able to represent itself or perform a suitable investigation of the deponent.  


Complaint Counsel performed over 19 fact depositions, most of which included ECM customers 


or competitors in varying locations across North America (including Hawaii, New York, 


Connecticut, California, Ohio, New Mexico, etc.).  For almost every such fact deposition, ECM 


was limited by cost and availability of counsel to telephonic appearances.  In some cases, ECM 


was only able to send a corporate representative.  Restricted to long-distance appearances, ECM 


was limited in its ability to examine those witnesses.  For instance, ECM was limited in its 


ability to review documents presented to the witnesses during Complaint Counsel’s in-person 


examinations.  ECM counsel was further limited in its ability to explore relevant documents with 


those witnesses through long-distance channels.  Despite those limitations, many of the customer 


witnesses are reasonably major elements in Complaint Counsel’s case, particularly to the extent 


Complaint Counsel would rely on them to establish the materiality and veracity of ECM’s claims 


made to customers.  Moreover, those depositions were conducted for discovery purposes, and, 


so, ECM lacked the same interest in defending or participating in those proceedings as it would 


when the testimony is offered for specific purposes at hearing.  Thus, for certain witnesses 


(identified below), reliance solely on transcript testimony is highly prejudicial, as it would 


deprive ECM of a meaningful opportunity to cross-examine essential witnesses on core elements 
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of Complaint Counsel’s case, to which Complaint Counsel bears the burden of proof.  See, e.g., 


In the Matter of Novartis Corp., et al., 127 F.T.C. 580, 685 (1999) (Complaint Counsel must 


prove that claims are material to customer purchasing decisions). 


To protect the integrity of the judicial process, Rule 32 of the Federal Rules of Civil 


Procedure1 limit the admissibility of deposition testimony unless the witness is deemed 


unavailable under FRCP 32(a)(4).  Federal Courts have thus found clear error where a party 


admits transcript testimony for substantive purposes without first establishing that a witness was 


“unavailable.”  See, e.g., Frechette v. Welch, 621 F.2d 11 (1st Cir. 1980); G. E. J. Corp. v. 


Uranium Aire, Inc., 311 F.2d 749, 755 (9th Cir. 1962) (“Depositions may only be used where the 


witness is unavailable or where exceptional circumstances necessitate their use. Rule 26(d) 


contemplates such use and was not intended to permit depositions to substitute at the trial for the 


witness himself.”); Salsman v. Witt, 466 F.2d 76 (10th Cir. 1972) (“[t]he various restrictions 


imposed by Rule 32(a)(3) upon the use of depositions at trial make it clear that there has been no 


change in the established principle that testimony by depositions is less desirable than oral 


testimony and should ordinarily be used as a substitute only if the witness be unavailable to 


testify in person”) (collecting authority); Wright and Miller, Federal Practice and Procedure, 


Civil: § 2142.  Furthermore, Rule 3.43(b) (16 C.F.R. § 3.43) contemplates the exclusion of 


evidence, including deposition transcripts, where the probative value is substantially outweighed 


by the danger of unfair prejudice.  Here, having Complaint Counsel prove core elements of its 


case against ECM through deposition testimony is substantially prejudicial, and unfairly so 


because Complaint Counsel has the means to procure live testimony of all such witnesses. 


                                                            
1 Rules 3.33 and 3.43 of the FTC are modeled closely after the Federal Rules of Civil 


Procedure. 
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ECM’S OBJECTIONS AND CONTENTIONS AS TO INDIVIDUALLY  
NAMED WITNESSES: 


 
1. Robert Sinclair, ECM 


a. ECM moves to limit the scope of Mr. Sinclair’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of Mr. Sinclair that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology. 


c. ECM objects to questioning of Mr. Sinclair concerning statements or documents 
that would not otherwise be admissible independently. 


d. ECM objects to Mr. Sinclair’s testimony or questioning concerning third parties’ 
development, review, assessment, authorship, commission, or creation of testing 
or promotional claims for the ECM additive technology because it lacks a proper 
foundation, is hearsay, and is beyond the personal knowledge of Mr. Sinclair. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of Mr. Sinclair. 


 
2. Kenneth C. Sullivan, ECM 


a. ECM moves to limit the scope of Mr. Sullivan’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of Mr. Sullivan that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology. 


c. ECM objects to questioning of Mr. Sullivan concerning statements or documents 
that would not otherwise be admissible independently. 


d. ECM objects to Mr. Sullivan’s testimony or questioning concerning third parties’ 
development, review, assessment, authorship, commission, or creation of testing 
or promotional claims for the ECM additive technology because it lacks a proper 
foundation, is hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of Mr. Sullivan. 


 
3. Thomas Nealis, ECM 


a. ECM moves to limit the scope of Mr. Nealis’s testimony to matters or information 
as to which he has direct personal knowledge. 







    PUBLIC DOCUMENT 


- 5 - 
 


b. ECM objects to questioning or an examination of Mr. Nealis that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology. 


c. ECM objects to questioning of Mr. Nealis concerning statements or documents 
that would not otherwise be admissible independently. 


d. ECM objects to Mr. Nealis’s testimony or questioning concerning third parties’ 
development, review, assessment, authorship, commission, or creation of testing 
or promotional claims for the ECM additive technology because it lacks a proper 
foundation, is hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of Mr. Nealis. 


f. ECM objects to Mr. Nealis’s specification or title as the ECM Director of Sales, 
to the extent that title would imply the witness possesses, or should possess, 
knowledge beyond that obtained or provided him in the ordinary course of 
business based on his actual responsibilities. 


 
4. Alan Poje 


a. ECM moves to limit the scope of Mr. Poje’s testimony to matters or information 
as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of Mr. Poje that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology. 


c. ECM objects to questioning of Mr. Poje concerning statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to Mr. Poje’s testimony or questioning concerning third parties’ 
development, review, assessment, authorship, commission, or creation of testing 
or promotional claims for the ECM additive technology because it lacks a proper 
foundation, is hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of Mr. Poje. 


f. ECM objects to Mr. Poje’s specification or title as the ECM Regulatory 
Specialist, to the extent that title would imply the witness possesses, or should 
possess, knowledge beyond that obtained or provided him in the ordinary course 
of business based on his actual responsibilities. 


 
5. Stephen Joseph, 3M Company 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 
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b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
6. Ramy Samuels, A.N.S. Plastics Corp. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 
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g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


 


7. Robert Ringley, BER Plastics, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


 
8. Donald Kizer, D&W Fine Pack 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 
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e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
9. Ashley Leiti, D&W Fine Pack 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which she has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
10. Frank Santana, Down to Earth 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 
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b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
11. George Collins, Eagle Film Extruders Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 
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g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


 
12. David Sandry, Flexible Plastics, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


 
13. James Blood, Free-Flow Packaging International, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 
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e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
14. Adrian Hong, Island Plastic Bags, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
15. Annette Gormly, Kappus Plastic Company, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which she has direct personal knowledge. 
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b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


 
16. James Bean, Quest Plastics, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology offered by a 
witness with a limited universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 
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17. Thomas Poth, Eden Research Laboratory 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has personal knowledge or experience. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


g. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 


18. Alyssa Ullman, Northeast Laboratories, Inc. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which she has personal knowledge or experience. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to the testimony of this witness to the extent she is held out, or 
represented to be, the person at Northeast Laboratories with the most knowledge 
or information concerning the scientific issues raised by Northeast Lab’s 
procedures or protocols. 


e. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
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claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


f. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


h. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 
19. Timothy Barber, Environ International Corp. 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has personal knowledge or experience. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 


c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


g. ECM objects to this witness’s testimony to the extent presented solely through 
deposition transcripts, as set forth more fully in ECM’s general objections above. 


 


20. Tadahisa Iwata, Elsevier 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning or an examination of this witness that seeks to elicit 
information that invades privilege, or concerns trade secret or privileged 
information concerning or about ECM’s Additive Technology, if known or 
possessed by the witness. 
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c. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


d. ECM objects to this witness’s testimony concerning third parties’ development, 
review, assessment, authorship, commission, or creation of testing or promotional 
claims for the ECM additive technology because it lacks a proper foundation, is 
hearsay, and is beyond the personal knowledge of the witness. 


e. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness. 


f. ECM objects to the relevance of this witness’s testimony, particularly testimony 
concerning the efficacy or utility of ECM’s additive technology, or testing 
performed on ECM’s technology, offered by a witness with a substantially limited 
universe of factual information. 


g. ECM objects to this witness’s testimony to the extent that it involves the 
presentation of needlessly redundant and cumulative information. 


 
21. John Aiken, FTC 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


c. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness, and to the extent that it involves the presentation of 
needlessly redundant and cumulative information generally. 


 
22. William Burton, FTC 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


c. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness, and to the extent that it involves the presentation of 
needlessly redundant and cumulative information generally. 


 
23. David Hendrickson, FTC 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 
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b. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


c. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness, and to the extent that it involves the presentation of 
needlessly redundant and cumulative information generally. 


 
24. Mary Jo Vantusko, FTC 


a. ECM moves to limit the scope of the witness’s testimony to matters or 
information as to which he has direct personal knowledge. 


b. ECM objects to questioning of the witness using statements or documents that 
would not otherwise be admissible independently. 


c. ECM objects to the use of repetitive, cumulative, or redundant evidence in the 
examination of this witness, and to the extent that it involves the presentation of 
needlessly redundant and cumulative information generally. 


 
25. Dr. Steven McCarthy 


a. ECM objects to Dr. McCarthy’s testimony as an expert witness in this matter 
because he lacks the requisite training, education, or experience sufficient to 
guide this Court in all areas to which he is held out as an expert. 


b. ECM objects to Dr. McCarthy’s testimony as an expert witness because he lacks 
the objectivity and impartiality necessary to guide this Court in areas to which he 
is held out as an expert. 


c. ECM objects to Dr. McCarthy’s testimony as an expert witness because his direct 
personal financial stake in the outcome of this litigation renders his opinions 
untrustworthy and unreliable. 


d. ECM moves to limit or exclude Dr. McCarthy’s testimony on grounds that his 
opinion is not credible or reliable. 


e. ECM objects to Dr. McCarthy’s testimony on grounds that portions of his 
testimony are not based on facts or data experts in the field would reasonably rely 
on. 


f. ECM preserves all appropriate objections with respect to this expert’s testimony, 
including but not limited to, all written and oral motions that may be offered in 
response to, or in anticipation of, this expert’s opinions offered at the hearing.   
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26. Dr. Shane Frederick 


a. ECM objects to Dr. Frederick’s testimony as an expert witness in this matter 
because he lacks the requisite training, education, or experience sufficient to 
guide this Court in all areas to which he is held out as an expert. 


b. ECM objects to Dr. Frederick’s testimony as an expert witness because he lacks 
the objectivity and impartiality necessary to guide this Court in areas to which he 
is held out as an expert. 


c. ECM moves to limit or exclude Dr. Frederick’s testimony on grounds that his 
opinion is not credible or reliable. 


d. ECM objects to Dr. Frederick’s testimony on grounds that portions of his 
testimony are not based on facts or data experts in the field would reasonably rely 
on. 


e. ECM objects to Dr. Frederick’s testimony because work he performed for 
Complaint Counsel (e.g., consumer surveys) were the product of unreliable 
principles and methods, and Dr. Frederick did not reliably apply scientific 
principles and methods to the facts presented. 


f. ECM preserves all appropriate objections with respect to this expert’s testimony, 
including but not limited to, all written and oral motions that may be offered in 
response to, or in anticipation of, this expert’s opinions offered at the hearing.   


 
27. Dr. Thabet Tolaymet 


a. ECM objects to Dr. Tolaymet’s testimony as an expert witness in this matter 
because he lacks the requisite training, education, or experience sufficient to 
guide this Court in all areas to which he is held out as an expert. 


b. ECM moves to limit or exclude Dr. Tolaymet’s testimony on grounds that his 
opinion is not credible or reliable. 


c. ECM objects to Dr. Tolaymet’s testimony on grounds that portions of his 
testimony are not based on facts or data experts in the field would reasonably rely 
on. 


d. ECM objects to Dr. Tolaymet’s testimony because conclusions and opinions were 
derived from unreliable principles and methods, and Dr. Tolaymet did not reliably 
apply scientific principles and methods to the facts presented. 


e. ECM preserves all appropriate objections with respect to this expert’s testimony, 
including but not limited to, all written and oral motions that may be offered in 
response to, or in anticipation of, this expert’s opinions offered at the hearing.   
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Dated:  July 18, 2014    Respectfully submitted, 


 


        /s/ Jonathan W. Emord   
      Jonathan W. Emord (jemord@emord.com) 
      EMORD & ASSOCIATES, P.C. 
      11808 Wolf Run Lane 
      Clifton, VA 20124 
      Telephone:  202-466-6937 
      Facsimile:  202-466-6938 
      Email:  jemord@emord.com 
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CERTIFICATE OF SERVICE 


I hereby certify that on July 18, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  


 
One electronic copy to the Office of the Secretary through the e-filing system:  


Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 


One electronic courtesy copy to the Office of the Administrative Law Judge: 


The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 


One electronic copy to Counsel for Complainant: 
 


Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 


Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 


Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 


Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 


 
I certify that I retain a paper copy of the signed original of the foregoing document that is 


available for review by the parties and adjudicator consistent with the Commission’s Rules. 
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       Respectfully submitted, 


 
   /s/ Jonathan W. Emord    


       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 


Facsimile:  202-466-6938 


DATED:  July 18, 2014 
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From: Peter Arhangelsky
To: Cohen, Jonathan
Cc: Johnson, Katherine; Jonathan Emord; Eric Awerbuch
Subject: RE: Service & Dr. Stewart
Date: Friday, July 18, 2014 12:21:13 PM
Attachments: Service Copy Respondent"s Opposition to Complaint Counsel"s Motion to Compel Discovery Wrongly Withheld by

 Dr. David Stewart.msg
Dkt. No. 9358 Respondent"s Opposition to Complaint Counsel"s Motion to Compel Discovery Wrongly Withheld
 by Dr. David Stewart.msg

Jonathan,
 
We served you twice on July 11, 2014:  once when we copied you on our email courtesy copy to the
 OALJ, and again minutes later through a service email (both attached here). 
 
Concerning Dr. Stewart’s appearance, we think his live testimony is essential, and it does not appear
 that an out-of-turn appearance will fit the schedule.  The offer to have him enter a “paper direct”
 through his report, while appreciated, would substantially prejudice ECM.  We think it would be
 reversible error.  Much like your experts, Dr. Stewart did not articulate his opinions in his report to
 the level of detail that he would offer at the hearing.  Moreover, he has not had an opportunity to
 testify in response to Dr. Frederick’s rebuttal report (which Dr. Stewart received on the eve of his
 deposition).  Dr. Frederick also introduced additional argument based on new data, and Dr. Stewart
 did not have an opportunity to address that information in his original report.  By having him subject
 to cross-examination only, Complaint Counsel essentially gets three opportunities to contest Dr.
 Stewart’s direct testimony (the deposition, cross at hearing, and rebuttal testimony of Dr.
 Frederick), without affording ECM a single opportunity to develop Dr. Stewart’s direct testimony in
 any meaningful way. 
 
So we must reject your offer because it would obviously marginalize Dr. Stewart’s testimony, which
 is tantamount to excluding his testimony altogether.  A short recess of the sort we proposed is not
 out of the norm in litigation, and it imposes almost no burden on Complaint Counsel.  As we noted
 in our motion, Dr. Frederick appears slated to teach about 2 hours per week this upcoming
 semester.  Even if he carried a heavier schedule, it strains credulity to think that he cannot clear one
 day for rebuttal testimony during late August, at a time still within the allotted 210 hours for the
 hearing set by the rules. 
 
We filed our motion because time was of the essence, and it did not appear that an agreement
 between the parties was likely.  But let us know if you think we can reach an agreement now.
 
 
Best,
 
Peter A. Arhangelsky, Esq. | EMORD & ASSOCIATES, P.C. | 3210 S. Gilbert Rd., Ste 4 | Chandler, AZ
 85286
Firm: (602) 388-8899 | Direct: (602) 334-4416 | Facsimile: (602) 393-4361 | www.emord.com
 
 
 
NOTICE:  This is a confidential communication intended for the recipient listed above.  The content of this
 communication is protected from disclosure by  the attorney-client privilege and the work product doctrine.  If
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 



OFFICE OF THE ADMINISTRATIVE LAW JUDGES 
Washington, D.C. 



 



 
In the Matter of 
 
ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 
 



Respondent. 



 
 



Docket No. 9358 
 
 



PUBLIC 



  



 
 



RESPONDENT ECM BIOFILM’S OPPOSITION TO COMPLAINT COUNSEL’S 
MOTION TO COMPEL DISCOVERY WRONGLY WITHHELD BY DR. DAVID 



STEWART 



 Respondent ECM BioFilms hereby opposes Complaint Counsel’s above-referenced 



motion (“Motion”).  ECM’s document production is complete, and there are no grounds to 



compel the requested information under Rules 3.31, 3.37, or 3.38.  ECM does not possess the 



information sought and has explained that Complaint Counsel’s proper resort is to subpoena the 



party with the documents, California Survey Research Services, Inc. (“CSRS”).  The motion is 



thus misguided because it asks this Court to compel production of information possessed by a 



non-party via a document production request to a party.  ECM’s expert witnesses (as well as 



research firms hired by experts) are not ECM “agents,” and the information Complaint Counsel 



seeks is therefore beyond the purview of Rule 3.37.  Although ECM pledged not to oppose a 



subpoena to CSRS, Complaint Counsel charged forward instead with its motion in an 



unsupported effort to profit from so-called discovery deficiencies.  Because ECM has no ability 



to obtain the information Complaint Counsel seeks, Complaint Counsel cannot meet its burden to 



show that the documents fall within ECM’s obligations under Rule 3.37(a)-(b), and the motion 
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should be denied.  Indeed if the motion were granted ECM could not comply because ECM does 



not have the documents or the legal right to them.  Indeed, an absurd result would follow; ECM 



would have to move for leave to subpoena the documents from CSRS.  This then leads to the 



logic of having Complaint Counsel do what they should have from the start:  Just subpoena the 



documents directly from the party that has them, CSRS. 



 



BACKGROUND 



 ECM retained Dr. David Stewart1 to provide expert testimony concerning, inter alia, 



public perception of “biodegradable” claims in the marketplace.  See RXA:1 at 70:25–76:2.  To 



that end, Dr. Stewart surveyed end-consumers to measure perceptions of “biodegradable” claims. 



See RXA:1 at 71:24–72:15.  He will testify based on a well-designed telephone survey that there 



is no shared understanding among even a significant minority of consumers as to what 



biodegradation means, and that the public generally lacks sufficient information to interpret or 



assess biodegradable claims.  See RXA:1 at 69:24–70:1.  Thus, consumers have no shared 



understanding of a specific expected “rate” of biodegradation in plastic products (e.g, the 



posited, arbitrarily selected one year in Complaint Counsel's contrived definition of 



biodegradation), and any such requirement is, at a minimum, arbitrary and capricious.  See 



RXA:1 at 13:25–14:8.    



 To supplement his other surveys, Dr. Stewart sought to measure whether ECM’s direct 



customers (i.e., the manufacturers to who ECM exclusively sells its additive) have a shared 



                                                 
1 Dr. Stewart is a Ph.D. in personality psychology, and the President’s Professor of 



Marketing and Law at Loyola Marymount University.  He has been qualified as an expert in 
federal and state court, and used by the Federal trade Commission repeatedly as an expert on 
consumer perception. 
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understanding of the terminology used in this case, and reason for the purchase of biodegradable 



technology.  He designed a pilot study that involved a telephone survey of plastics companies.  



See RXA:1 at 195:14–16.  He needed a pool of subjects known to purchase this type of 



technology.  To conserve resources and research costs, ECM provided a list of approximately 



150 former and current customers.  See RXA:1 at 304:25–305:1.  ECM produced that document 



to Complaint Counsel as part of its Rule 3.31A(c) disclosures on June 18, 2014.  RXA:1 at 



272:2–12; RXA:3; RXA ¶¶ 2-3.  ECM also produced two other customer lists, which ECM had 



given to Dr. Stewart, to Complaint counsel when due under the Scheduling Order.  See RXA ¶ 3. 



 Dr. Stewart hired an independent third-party to perform the pilot survey, CSRS, in 



California.  See RXA:1 at 217:18–20.  Complaint Counsel received all data concerning Dr. 



Stewart’s studies.  On its own, CSRS selected a random group of businesses from the list of 150 



that Stewart provided (and that Complaint Counsel also received).  See RXA:1 at 273:23–



274:24.  The point of the “pilot” study was to test the feasibility of the study model, to wit, to 



gauge (1) the labor required to connect with survey respondents and (2) respondent’s willingness 



to participate.  See RXA:1 at 305:9–306:8.  As Complaint Counsel apparently recognized (Mot. 



at 2), the response rate was not significantly high, and in almost twenty hours of labor, survey 



responses were recorded for just ten participants, revealing the costs of a full study to be 



prohibitive.  See RXA:1 at 209:21-25.  Nonetheless, the pilot study favors ECM’s position 



because it affirms that manufacturers, like end-consumers, are hopelessly varied in their 



perceptions of key terminology.  See RXA:1 at 223:2–8.  For instance, when asked about 



timelines for degradation, some customers cited test standards that have no specified rates, like 



the ASTM D5511.  See RXA:1 at 221:14–18.   
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 The key here is that neither Dr. Stewart nor ECM were given the names of the study 



participants that CSRS contacted.  See RXA:1 at 272:22–273:20.  Responses were blinded by 



CSRS, and given to Dr. Stewart with codes instead of names.  See RXA:1 274:2–5.  Dr. Stewart 



testified credibly that he never received the specific names of the survey participants, as doing so 



would violate his ethical duties.  See RXA:1 at 196:18–22; 272:22–273:2.  ECM never possessed 



the information.  See RXA:1 at 273:19–20.  There is no evidence that Dr. Stewart relied on the 



customer names in any capacity when forming his opinions in this case, or that the names were 



relevant to his analysis.   



ARGUMENT 



1. ECM Has No Obligation To Produce Documents that Are Not In Its Custody, 
Control, or Possession 
 
ECM was not obligated to secure the names of pilot survey participants under Complaint 



Counsel’s prior document production requests.  Those names are the narrow focus of this 



dispute.  Complaint Counsel seeks relief under Rule 3.31(e), arguing that ECM had a duty to 



supplement prior discovery productions.2  Complaint Counsel’s Motion suffers from at least two 



fatal flaws because it seeks Rule 3.31A expert materials that ECM does not have.   



First, the scope of expert discovery is governed by Rule 3.31A(c), and, so, Complaint 



Counsel’s Rule 3.37 requests at the start of this case do not impose heightened standards on 



ECM apart from those in Rule 3.31A and Paragraph 19 of the Scheduling Order.  Otherwise, 



ECM would have had an obligation to produce Dr. Stewart’s material on a rolling basis well 



before ECM was obligated to produce expert material under the Scheduling Order.  That 



                                                 
2 Rule 3.31(e) requires parties to “supplement or correct … disclosure[s] to include 



information thereafter acquired…”  16 C.F.R. § 3.31(e) (emphasis added).  ECM has never 
“acquired” the information Complaint Counsel seeks. 
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construction is inconsistent with the orderly approach to expert discovery specified in the Court’s 



Scheduling Order.  Extrapolating fact discovery requests into the expert sphere would nullify the 



relevant provisions of Rule 3.31A that limit expert disclosures. 



Second, files possessed by an expert’s independent contractor (here CSRS) are not within 



ECM’s custody, control, or possession.  That information is not subject to a Rule 3.37 request 



(and, in any event, could not be produced by ECM because ECM does not possess the files).  See 



16 C.F.R. § 3.37(a).  Rule 3.37 requests, like those enumerated in Complaint Counsel’s motion 



(Mot. at 4), are issued to “another party” and reach documents “in the possession, custody, or 



control of the party upon whom the request is served…”  Id. (emphasis added).  The burden to 



show documents are within a party’s control, custody, or possession lies with Complaint 



Counsel.  See Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143, 147 (S.D.N.Y. 2011); In re Flag 



Telecom Holdings, Ltd. Securities Litigation, 236 F.R.D. 177, 180 (S.D.N.Y. 2006).  Federal 



courts have consistently held that documents are within a party’s “possession, custody, or 



control” if the party has actual possession, custody, or control, or has the legal right to obtain the 



documents on demand.  See National Academy of Recording Arts & Sciences, Inc. v. On Point 



Events, LP, 256 F.R.D. 678, 680 n.1 (C.D. Cal. 2009) (collecting cases).  Thus, for instance, 



“[w]hile a patient may be able to request medical records from a physician, the records are not 



sufficiently within the patient’s control” to qualify under Federal Rule 34 document request.  See 



Ayers v. Continental Cas. Co., 2007 WL 2156553, at *5 (N.D. W.Va. 2007); Clark v. Vega 



Wholesale Inc., 181 F.R.D. 470, 472 (D. Nev. 1998). 



ECM has no contractual relationship with CSRS.  Dr. Stewart hired CSRS to perform 



survey research.  Dr. Stewart was retained by ECM’s attorneys, who, in turn, are retained by 
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ECM.  Without any contractual, employee, or agency relationship, ECM cannot compel CSRS to 



turn over documents.  ECM lacks control, custody, and possession of the information.   



Complaint Counsel makes no attempt to dispute that point.  Instead, they argue (without 



legal support) that ECM has “control” over CSRS’s information because Dr. Stewart is ECM’s 



agent, and he has “control.”3  Not so on both accounts.  An expert witness “is not the sponsoring 



party’s agent merely because he is retained as its expert witness.”  Glendale Fed. Bank, F.S.B. v. 



U.S., 39 Fed. Cl. 422, 424 (1997).  “Despite the fact that one party retained and paid for the 



services of an expert witness, expert witnesses are supposed to testify impartially in the sphere of 



their expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (“[s]ince an 



expert witness is not subject to the control of the party opponent with respect to consultation and 



testimony he or she is hired to give, the expert witness cannot be deemed an agent”) (emphasis 



added); see Restatement (Second) of Agency § 1 cmt. 1 (1958) (“The relation of agency is created 



as the result of conduct by two parties manifesting that one of them is willing for the other to act 



for him subject to his control, and that the other consents so to act”) (emphasis added).4  



ECM has neither possession nor any right, authority, or ability to obtain CSRS’s 



information on demand, either directly or through Dr. Stewart.  Dr. Stewart perceives an inherent 



ethical issue in producing that information.  Dr. Stewart has a reasonable basis for his concerns.  



The Reference Manual on Scientific Evidence explains that “[t]he use of survey results in a legal 



                                                 
3 Complaint Counsel’s support here is a single unarticulated reference to the term “agent” 



in a prior ECM motion.  See Mot. at 5 n.17.  Complaint Counsel does not mention that, 
throughout that referenced motion and in correspondence between the parties, ECM consistently 
advanced the proper position that expert witnesses are not “agents” for discovery.  See RXA:2 
(stating to Complaint Counsel that “[a]t the outset, your experts are not your agents for purposes 
of litigation”).    



4 See also Selvidge v. United States, 160 F.R.D. 153, 155-56 (D. Kan. 1995); Van 
Blargan v. Williams Hospitality Corporation, 754 F.Supp. 246, 248 (D.P.R.1991). 
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proceeding does not relieve the Survey Research Organization of its ethical obligation to 



maintain in confidence all Respondent-identifiable information or lessen the importance of 



Respondent anonymity.”  FEDERAL JUDICIAL CENTER ET AL., REFERENCE MANUAL ON SCIENTIFIC 



EVIDENCE, 417, (3d ed. 2011); see also Applera Corp. v. M.J. Research Inc., 389 F. Supp. 2d 



344, 350 (D. Conn. 2005) (“The Reference Manual for Scientific Evidence published by the 



Federal Judicial Center instructs that, because of such ethical obligations, identifying information 



such as names and addresses should be removed from survey data before it is provided to 



opposing counsel.”).5 



   



2. ECM Has Fully Complied with Rules 3.37 and 3.31A 



Complaint Counsel spent considerable effort arguing that ECM failed to produce the list 



of customers given to Dr. Stewart, a point that is baseless.  In footnote 12 of its motion, 



Complaint Counsel wrote: 



ECM implied that it produced [the customer list] to Complaint Counsel as part 
of ECM’s initial disclosures.  This is false, as the document ECM produced 
last night is dated “Sunday, May 4, 2014.”  
 



See CC Mot. at 3 n.12; see also CC Mot. at 2 (arguing that “ECM, its counsel, and Dr. Stewart 



failed to produce the list of names to us”).  Complaint Counsel is incorrect.  ECM did include the 



“Sunday, May 4, 2014” file in its timely production.  See RXA ¶ 2-3.  Complaint Counsel’s 



essential point is that only “after his deposition, Dr. Stewart produced the May 4 list.”  Mot. at 3 



n.12.  That statement is also untrue.  There are no customer lists that ECM provided to Dr. 



Stewart that ECM did not also provide to Complaint Counsel in ECM’s June 18th Rule 3.31A(c) 



                                                 
5 See also RXA:4-11 (literature discussing confidentiality of survey participant 



identities). 











PUBLIC DOCUMENT 



8 



production.  Complaint Counsel’s motion which is based on that theory of non-disclosure is 



therefore baseless.  ECM has fully and timely discharged its responsibility under Rule 3.31A(c). 



Moreover, ECM and its experts were under no obligation to affirmatively secure and 



produce the names of study participants in its Rule 3.31A production.  An expert is not required 



to produce documents that they do not rely upon or “consider” in supporting their expert opinion.  



See, e.g., Smith v. Jacobs Engineering Grp., Inc., 2008 WL 4264718, at *4 (N.D. Fla. 2008).  



ECM was only required to disclose “information furnished to a testifying expert that such expert 



generates, reviews, reflects upon, reads, and/or uses in connection with the formulation of his 



opinions, even if such information is ultimately rejected.”  Synthes Spine Co., Lp v. Walden, 232 



F.R.D. 460, 463 (E.D. Pa. 2005).   



Because Dr. Stewart never saw CSRS’s internal information, ECM had no obligation to 



produce same under Rule 3.31A(c) or Paragraph 19 of the Scheduling Order.  See RXA:1 at 



272:22–273:20.  Though Complaint Counsel may now want that information, the proper means 



to obtain the material is not through a baseless motion falsely alleging discovery deficiencies but 



a motion for leave to subpoena the materials from the non-party that possesses them, CSRS. 



 



3. A Rule 3.34(b) Subpoena is The Means to Reach Information Complaint Counsel 
Seeks 
 
The most logical and reasonable approach here was to seek leave to subpoena CSRS, the 



party in actual possession of the information.  Complaint Counsel noted in its Motion in footnote 



18 that “ECM offered not to oppose a subpoena to CSRS, knowing that CSRS will almost 



certainly move to quash.”  That statement is remarkable because it shows Complaint Counsel’s 



strategy here is to injure ECM rather than obtain the information.  ECM has no idea whether 



CSRS would move to quash the subpoena.  ECM offered not to oppose the subpoena, an act of 
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cooperation that was ostensibly intended to ensure Complaint Counsel could expeditiously 



retrieve the information.  More importantly, CSRS would only seek to quash a subpoena if they 



have an interest in preserving the privacy of that content.  Why would Complaint Counsel then 



presume that CSRS would voluntarily produce the information to ECM or Dr. Stewart?  The 



most efficient means here would have been to pursue a subpoena of CSRS, thus avoiding these 



legal disputes, particularly after ECM pledged not to oppose the subpoena.6 



 



 
 



Respectfully submitted, 
 



   /s/ Jonathan W. Emord   
       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 
 



DATED:  July 11, 2014. 



 



  



                                                 
6 Given that Complaint Counsel chose the more burdensome route, and pursued this 



punitive motion, ECM makes no representations that a future motion to subpoena CSRS would 
still be unobjectionable based, at least, on the timeline and burdens stemming from this instant 
delay. 
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CERTIFICATE OF SERVICE 



I hereby certify that on July 11, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  



 
One electronic copy to the Office of the Secretary through the e-filing system:  



Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 



One electronic courtesy copy to the Office of the Administrative Law Judge: 



The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 



One electronic copy to Counsel for Complainant: 
 



Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 



Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 



Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 



Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 
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I certify that I retain a paper copy of the signed original of the foregoing document that is 



available for review by the parties and adjudicator consistent with the Commission’s Rules. 



        



      
 Respectfully submitted, 



 
 
 
   /s/ Jonathan W. Emord    



       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 



 



DATED:  July 11, 2014 
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3
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1   LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       8:54 A.M.
3
4                    DAVID STEWART, Ph.D.,
5         called as a witness by and on behalf of
6         the Plaintiff, being first duly sworn,
7         was examined and testified as follows:
8
9                      EXAMINATION



10 BY MR. COHEN:
11    Q.   Good morning, Dr. Stewart.
12    A.   Good morning.
13    Q.   My name is Jonathan Cohen.  I'm here on
14 behalf of Complaint Counsel at the Federal Trade
15 Commission.
16         I understand that you've been deposed a
17 number of times before.  I won't go over all the
18 rules.  I know you know them.  But if for any reason
19 you do have any questions or you need a break,
20 please let me know.  Okay?
21    A.   I will do that.  Thank you.
22    Q.   Did you personally write every word of your
23 expert report in this case?
24    A.   I believe so.  Yes.
25         MR. COHEN:  Let's mark as Exhibit 1 your
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1 expert report in this case.
2         (Plaintiff's Exhibit 1 was marked
3         for identification by the court
4         reporter and is attached hereto.)
5 BY MR. COHEN:
6    Q.   And, Professor Stewart, it is the fact, it
7 is the case, that what's been marked as Exhibit 1 is
8 your expert report in this case.  You can go ahead
9 and take a look.



10         On --
11    A.   Well, there's some coloring that I don't
12 believe was in your original report.
13    Q.   What coloring don't you believe was in the
14 original report?
15    A.   Well, there's some -- there's some text
16 that's in -- some of it is in red.  You know, I -- I
17 don't believe that that was in the original report,
18 so I'm not sure where -- where that --
19    Q.   Can you --
20    A.   -- may have come from, and it looks like
21 it's rather random.
22    Q.   It's possible there's just some eccentricity
23 with your copy.  Can you point me to a specific page
24 that has red on it?
25    A.   Oh, sure.  Well, if you look at page 5 under
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1 "Scope of Assignment," there's just a number of
2 places where there's sort of random red.  Doesn't
3 look like you've got red so --
4    Q.   Let me just -- that may be a feature of the
5 printer that was used, but I'll represent to you --
6    A.   Okay.
7    Q.   -- that this was a copy of the report that
8 was produced to us --
9    A.   Okay.



10    Q.   -- and it was printed out.  And I'll note as
11 well that it may be the case that there are blue
12 lines on certain footnotes that are links, and I'm
13 not sure whether were originally blue in the actual
14 report, but that's the way that the computer printed
15 them.
16    A.   Well, it looks -- with that caveat, it does
17 look as though it is the report that I wrote, minus
18 the -- minus the appendices, although the appendices
19 are identified at the back.
20    Q.   I direct you to page 9, and specifically,
21 the seventh sentence, which is in the middle of the
22 first paragraph.  It begins with the word
23 Similarly."
24             Similarly there have been periods
25         where large -- when large numbers of
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1         a population have believed in the
2         superiority or inferiority of
3         particular races.  Actions based on
4         such shared beliefs had not had happy
5         outcomes.  Shared beliefs among
6         consumers, especially when those
7         shared beliefs have little basis in
8         fact or personal expertise, are a
9         poor way to inform policy.



10         Did I read that correctly?
11    A.   You did.
12    Q.   Is policy based on shared beliefs amongst
13 consumers analogous to policies based on the
14 superiority or inferiority of particular races?
15         MR. AWERBUCH:  Objection.
16         THE WITNESS:  It's analogous in the sense
17 that it represents beliefs.  Whether it's beliefs
18 about races or beliefs about particular events or
19 beliefs about the state of the world, we're really
20 talking about beliefs.
21 BY MR. COHEN:
22    Q.   Is there anything the FTC does that you
23 would analogize to policies based on the superiority
24 or inferiority of particular races?
25    A.   Well, it appears to me in this action
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1 that's -- that's what's occurring, is that there is
2 an effort to make policy based on what people
3 believe, as opposed to any underlying science.
4    Q.   Why are shared beliefs amongst consumers a
5 poor way to inform policy?
6    A.   Because consumers believe many things that
7 are not true, and to the degree that there is an
8 underlying science or an underlying criterion, you'd
9 really like to call upon that in establishing



10 standards, not a set of arbitrary beliefs that are
11 shared by a group of people, that may have no basis
12 in fact and may -- may, in fact, be wrong.
13    Q.   Are you familiar with the FTC's Q-Ray
14 litigation?
15    A.   I don't think I am.
16    Q.   Then I'll ask you to assume that many
17 consumers believe that magnets have medicinal
18 benefits.
19         Do you understand the assumption I'm asking
20 you to make?
21    A.   I do.
22    Q.   And I'll further ask you to assume that tens
23 of thousands of consumers purchase magnets from a
24 company that marketed them as medicinally
25 beneficial.
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1         Do you understand that assumption as well?
2    A.   I do.
3    Q.   When the FTC initiated litigation on behalf
4 of those consumers, was that poor policy, in your
5 view?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I can't really answer that
8 without additional information.  The question would
9 become one of what was the source of those beliefs,



10 what did the company do.  Without more information,
11 I really can't give you an answer.
12 BY MR. COHEN:
13    Q.   And what additional information would you
14 need to be able to answer that?
15    A.   Well, as indicated, I -- I need to know what
16 the company does, I'd need to know something about
17 the underlying science, I would need to know
18 something about what the -- what the beliefs were,
19 what the basis for those beliefs were.
20    Q.   Let's assume that consumers had pre-existing
21 beliefs that magnets had medicinal benefits and the
22 company's marketing capitalized on those
23 pre-existing beliefs.
24         Again, given those assumptions, when the FTC
25 initiated litigation on behalf of those consumers,
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1 was that poor policy?
2    A.   Again, I would need to know a lot more of
3 the facts in that particular case.  How many
4 consumers shared that belief?  What was the source
5 of those beliefs?  How did the company capitalize on
6 those beliefs?
7    Q.   So it may be poor policy or it may not be
8 poor policy, depending on the specific facts; I
9 haven't given you sufficient information to make



10 that judgment?
11    A.   That's -- that's correct.  I mean, it would
12 need to be more than just the fact that there were
13 shared beliefs.
14    Q.   So shared beliefs alone is not sufficient?
15    A.   I don't believe so.
16    Q.   Are shared beliefs -- or strike that.
17         Why are shared beliefs among consumers a
18 poor way to inform policy when the shared beliefs
19 have little basis in personal expertise?
20    A.   Because you're essentially asking
21 individuals to offer an opinion, offer a statement
22 to inform some action, some policy, that may have
23 little or no basis in fact, in science.
24    Q.   You're aware, are you not, that the FTC
25 often brings cases against marketers making
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1 unsubstantiated medical claims?
2    A.   I am aware of that.
3    Q.   You would agree, would you not, that most
4 consumers do not have personal experience or
5 expertise in medicine; correct?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I would agree with that, too.
8 BY MR. COHEN:
9    Q.   There's no requirement that consumers have



10 personal expertise for an unsubstantiated medical
11 claim to violate the FTC Act, is there?
12    A.   No, there's not.
13    Q.   And, in fact, people without the personal
14 experience necessary to evaluate claims like those
15 are precisely the people whom the FTC Act protects,
16 isn't it?
17    A.   It's part of what the FTC Act is intended to
18 protect; that's correct.  That's people who do not
19 have the expertise to evaluate a specific claim that
20 was, in fact, factually incorrect.
21    Q.   Is it your role as an expert in this case to
22 opine regarding what policies the Commission should
23 or should not adopt?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  I believe that part of my role
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1 here is -- is to opine on that, largely because --
2 my understanding of the case is it's quite an
3 unusual case in the sense that there is a policy
4 making component of this case, as well as an issue
5 of whether something is deceptively misleading in
6 terms of a communication, so -- but the policy
7 aspect is really tied up very much with the
8 communication aspect in this particular case.
9 BY MR. COHEN:



10    Q.   Is the case unusual to you in any other
11 respects?
12    A.   Well, it is somewhat unusual in the sense
13 that at the heart of the case is the definition of a
14 term, and the definition of that term is really
15 quite ambiguous.  And I think absent a clear
16 standard on what that definition is, you know,
17 it's -- it's difficult to conclude people are being
18 misled or that they're getting correct factual
19 information.
20    Q.   Do I understand your position correctly that
21 it is difficult to conclude that anyone has been
22 misled if there is no clear standard as to what a
23 term means?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  Well, I wouldn't go that far,
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1 but I do think that you cannot simultaneously
2 establish a standard and then apply that standard
3 to -- particularly, a standard that's based on what
4 people already believe -- and then apply that
5 standard as the basis for bringing an action for
6 deception.  I mean, if people already believe
7 something, it's not because it was communicated by a
8 marketer.
9 BY MR. COHEN:



10    Q.   Do you consider yourself an expert in policy
11 making?
12         MR. AWERBUCH:  Objection.
13         THE WITNESS:  Actually, I do.  I edited a
14 journal in public policy in marketing.
15 BY MR. COHEN:
16    Q.   Let's mark as Exhibit 2 -- obviously,
17 Professor Stewart, please maintain Exhibit 1.  We'll
18 refer back to that.
19         Let's mark as Exhibit 2 a set of
20 screenshots.  I'll provide copies to everyone.  And
21 furthermore, let's mark as Exhibit 3 -- you can set
22 this to the side.  I want you to take a quick look
23 at it, but -- a compilation of the data that we
24 understand is data in response to the survey that
25 you undertook.
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1          (Plaintiff's Exhibits 2 and 3 were
2          marked for identification by the
3          court reporter and are attached
4          hereto.)
5  BY MR. COHEN:
6     Q.   Those screenshots in Exhibit 2, take a look
7 at them.  I want you to be sure that those are, in
8 fact, the screenshots that contain the questions that
9 were asked of the consumer survey respondents?



10     A.   I believe they are, yes.
11     Q.   I certainly don't expect you to review 400
12  entries there, Professor Stewart, but please glance
13  through and see whether you have any reason to
14  disagree with my representation that that's a
15  collection of the data.
16     A.   I have no reason to disagree.
17     Q.   Survey question 4 reads "If something is
18  biodegradable, how long do you think it would take
19  for it to decompose or decay?"  Correct?
20     A.   That's correct.
21     Q.   I'm going to mark as Stewart 3A an excerpt
22  of 3 that will make this a little easier, so you
23  don't have to flip through this document containing
24  400 pages, 400 entries.
25  ///
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1          (Plaintiff's Exhibit 3A was marked
2          for identification by the court
3          reporter and is attached hereto.)
4  BY MR. COHEN:
5     Q.   I direct you to Case I.D. 100761.  It will
6  be easier for you to find on Exhibit 3A.  And
7  specifically, the response to Question 4.
8          In the, let's see, second row, the response
9  to Question 4 reads "Weeks or months."  Did I read



10  that correctly?
11     A.   I'm not finding where you are.
12     Q.   Take a look on the far left column.  You'll
13  see a survey number, 100761.
14     A.   I found that.
15     Q.   And then if you go over to the response to
16  4B -- excuse me -- response to Survey Question 4 --
17  it's in the middle, toward the right -- and you'll
18  see "Weeks or months."  Do you see that there?
19     A.   I do now see that.  Yes.  Thank you.
20     Q.   Would you characterize this consumer's
21  response as ludicrous?
22     A.   No, I would not.
23     Q.   Would you characterize this consumer's
24  response as absurd?
25     A.   I would not.
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1     Q.   And you coded this response; correct?
2     A.   I did.
3     Q.   And you didn't disqualify it from your
4  survey?
5     A.   I did not.
6     Q.   And why didn't you disqualify it from your
7  survey?
8     A.   Because "weeks or months" is a potentially
9  appropriate answer here.  It's unspecified in terms



10  of how many weeks or how many months, but it -- it's
11  a -- it's a reasonable response to the question.
12     Q.   I direct you to Case I.D. 100697, also the
13  response to Question 4, which should be on the next
14  page, if I've done this correctly.  I may have
15  misspoken.  100697.  That response says "Within
16  weeks to months."  Did I read that correctly?
17     A.   You certainly did.
18     Q.   Would you characterize this consumer's
19  response as ludicrous?
20     A.   No, I would not.
21     Q.   Would you are characterize this consumer's
22  response as absurd?
23     A.   No, I would not.
24     Q.   You coded this response; correct?
25     A.   I did indeed.
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1     Q.   You didn't disqualify it from your survey?
2     A.   No, I did not.
3     Q.   Why not?
4     A.   Because it's a perfectly reasonable
5  response.  The individual doesn't specify a
6  particular interval.  They simply indicate "weeks to
7  months," in both cases plural.  Both could be --
8  could be perfectly reasonable beliefs from the part
9  of an individual.  It's nonspecific but represents



10  what the individual believes.
11     Q.   Is it your contention this consumer may have
12  meant more than a dozen months?
13     A.   That could be the interpretation.  I'm --
14  I'm not here to tell you what was in the minds of
15  these consumers when they gave these responses.
16  This is the response that they gave.  I think it's a
17  reasonable response, but, you know, what they had in
18  mind, I don't know.  They clearly didn't put a
19  number around "weeks or months."  It could have been
20  a few; it could have been many.
21     Q.   So in your interpretation, it could have
22  been 104 weeks?
23     A.   Well, anything is possible, I -- I suppose.
24  Again, you're asking me to go beyond the data here.
25  I don't know what this person had in mind when they
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1  gave this response.
2     Q.   You would agree with me that "weeks or
3  months" probably doesn't mean two years, for
4  instance?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would agree that in most
7  cases that's probably correct, but again, we're
8  going beyond the data here.
9  BY MR. COHEN:



10     Q.   The data does say "weeks or months";
11  correct?
12     A.   That's exactly what it says.
13     Q.   And the most plausible interpretation of
14  weeks or months would be some period of time less
15  than a year; correct?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  That is a plausible
18  interpretation, but it is an interpretation.
19  BY MR. COHEN:
20     Q.   You didn't -- strike that.
21          You coded their response; correct?
22     A.   I certainly did.
23     Q.   And you coded it as being less than a year?
24     A.   I don't recall exactly how I would have
25  coded this.  It probably would have initially been
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1  coded as "weeks to months."  I did not make an
2  effort to convert the responses into specific
3  numeric values unless a numeric value was provided.
4     Q.   You didn't disqualify from your survey, did
5  you?
6     A.   I did not.
7     Q.   I direct you to 100956 on the next page, the
8  response to Question 4.  "A couple of weeks"
9  parentheses "(p)", then the number "1", then "no."



10          Did I read that correctly?
11     A.   Again, I'm not finding --
12     Q.   It's in the last row.  Roughly speaking, the
13  fifth column from the right.
14          So, sir, if you look at the lower left-hand
15  corner, you'll see 100956?
16     A.   I do.  I've now found it.  I'm sorry.  The
17  type is rather small, but --
18     Q.   I apologize.
19     A.   -- yes, I do see the person says "a couple
20  of weeks, 1 month."
21     Q.   Before I forget to ask what does that
22  parentheses "p" mean?
23     A.   That would have been what the individual --
24  probably the interviewer put a -- put a plural on
25  it.  You know, I don't know whether the respondent
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1  said a couple of weeks or the interviewer said a
2  couple of weeks, but that's -- as I sit here, I
3  can't tell you specifically.
4     Q.   Sticking with the "p" for a moment, if you
5  go over on the row left, maybe three large
6  substantive entries, there's one that says "So that
7  we can leave a cleaner Earth for our children.  I
8  don't use plastic bags.  I use paper and I recycle
9  (p) nope."



10          Do you see that?
11     A.   Yes.
12     Q.   That doesn't -- couldn't indicate plural
13  there, could it?
14     A.   Oh, no, actually -- actually, now you ask
15  me, now I now I know what this is.  That is not a --
16  that's not an "S" on the -- that -- the earlier
17  thing you asked me about.  That's a "P" and that
18  stands for probe.  And the same is true in the "P"
19  for the one you just asked me about.  That would be
20  a probe, anything else.
21     Q.   And what do you mean by "probe"?
22     A.   It would have been a question, much as I
23  just used, anything else.
24     Q.   So returning to 100956, which states a
25  couple of weeks before the probe, would you
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1  characterize that consumer's response as ludicrous?
2     A.   No, I would not.
3     Q.   Would you characterize that consumer's
4  response as absurd?
5     A.   I would not.
6     Q.   And you coded this response; correct?
7     A.   I certainly did.
8     Q.   And you didn't disqualify from the survey?
9     A.   I did not.



10     Q.   Let's go to Case I.D. Number 100937, the
11  response to Question 4, which is in the second row,
12  the fifth column from the right.  "A couple of
13  weeks."  Did I read that correctly?
14     A.   Yes.
15     Q.   Would you characterize this consumer's
16  response as ludicrous?
17     A.   No, I would not.
18     Q.   Would you characterize this consumer's
19  response as absurd?
20     A.   I would not.
21     Q.   You coded this response; correct?
22     A.   I did.
23     Q.   You didn't disqualify from your survey?
24     A.   I did not.
25     Q.   Let's go to 100517, the response to
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1  Question 4, which is in the third row, fifth column
2  from the right.  "Probably two weeks."  Did I read
3  that correctly?
4     A.   Again, you'll have to tell me where -- where
5  you are.
6     Q.   The third row, I believe, and the -- so that
7  would be the bottom row in this instance.  100 --
8  actually, let me, did I call out 517?  You may need
9  to skip ahead an additional page to get to 517.



10     A.   I do see 517.
11     Q.   I apologize.  I misdirected you.  So if you
12  go to the third row and then, again, the response to
13  Question 4, which is about one, two, three, four,
14  five or so from the right, you see "Probably two
15  weeks."
16     A.   I do see that.  Yes.
17     Q.   Would you characterize this consumer's
18  response as ludicrous?
19     A.   I would not.
20     Q.   Would you characterize this consumer's
21  response as absurd?
22     A.   I would not.
23     Q.   You coded this response; correct?
24     A.   I did.
25     Q.   You didn't disqualify it from your survey,



24



1  did you?
2     A.   I did not.
3     Q.   Let's go to Case I.D. Number 100849, which
4  may require a little more flipping.  It's toward the
5  end.  You're on the correct page.  It should be the
6  last row, again, the fifth column from the right.
7     A.   Uh-huh.
8     Q.   This consumer responded "Within a couple of
9  days."  Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Would you characterize this consumer's
12  response as ludicrous?
13     A.   No, I would not.
14     Q.   Would you characterize this consumer's
15  response as absurd?
16     A.   I would not.
17     Q.   You coded this response; correct?
18     A.   I sure did.
19     Q.   You didn't disqualify from your survey?
20     A.   I did not.
21     Q.   Let me direct you to your report on page
22  12 -- I believe it's Exhibit 1.  And I'm correct, am
23  I not, that you characterized responses that were
24  described in terms of seconds, minutes, hours, days,
25  or weeks as ludicrous."  And then I believe as well
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1  the term "absurd" is used twice on the same page as
2  well, also, to characterize such responses.
3          Have I understood that correctly?
4     A.   That's correct.
5     Q.   Why is it that the responses that are in
6  Professor Frederick's survey that are in days or
7  weeks are ludicrous and absurd, whereas the
8  responses that are in your survey that are ludi- --
9  that are days or weeks are not ludicrous and absurd?



10     A.   Well, because what I report is actually what
11  the respondent said.  What Dr. Frederick reports is
12  a re-coding of these.  He converts two minutes, two
13  weeks, 10 days, all into half a year.  That's --
14  that's not meaningful.  That's ludicrous.  That's
15  absurd.  I think it's certainly the case that weeks
16  or months, in some fashion, is a reasonable response
17  from the part of a consumer.  It's not necessarily a
18  statement of fact.  It's a statement of belief.  And
19  I believe Professor Frederick actually uses his data
20  as though it's a statement of fact, not simply an
21  uninformed opinion.  And, in fact, many of these
22  responses are ludicrous and absurd.  Nanosecond, one
23  second, ten minutes -- I mean, a thoughtful consumer
24  doesn't give these kinds of responses.
25     Q.   You said a few things there.
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1          First of all, if I understood you correctly,
2  days and weeks are not ludicrous or absurd responses
3  in your view; correct?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  Well, it depends on what is
6  said.  I think -- I think days is -- unless they say
7  180 days -- is probably not a very well informed
8  response.  Weeks, again, weeks could be a perfectly
9  appropriate response if -- if -- if there's a number



10  on the front of it and it makes sense, then it could
11  be a reasonable response.  It is not a reasonable
12  substitute for half a year, however; neither --
13  neither is it a statement of a fact.  It's a
14  statement of a belief.
15  BY MR. COHEN:
16     Q.   So I understand -- if I understand you
17  correctly -- and correct me if I'm wrong -- you're
18  saying that it's not the weeks or days that's
19  ludicrous and absurd, but the fact that Professor
20  Frederick coded weeks or days as half a year; that's
21  what you're contending is absurd?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, no.  I'm also contending
24  that some -- using some of these responses, in and
25  of themselves, is -- is also ludicrous.  I mean one
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1  second, one nanosecond.  I mean, these are just
2  absurd ludicrous responses, but they become even
3  more ludicrous when they're put in the context of
4  being coded as half a year.
5     Q.   Let's stick for a moment to weeks.
6  Specifically, with respect to weeks, was it
7  ludicrous for Professor Frederick to code a response
8  of weeks as half a year?
9     A.   Yes.



10     Q.   And why do you say that?
11     A.   Because two weeks is not half a year.  It's
12  factually incorrect.
13     Q.   Two weeks is a shorter period of time than
14  half a year, isn't it?
15     A.   Much shorter.
16     Q.   So to the extent that Professor Frederick
17  coded two weeks as half a year, that's a result that
18  favors ECM, isn't it?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  No, I don't think it favors at
21  all.  It's -- it is simply a failure to code what
22  the individual actually said, in contrast to what I
23  did, which was to actually code what people actually
24  had to say.  This is a distortion of the data.
25  ///
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1  BY MR. COHEN:
2     Q.   Let's look at the first sentence in the
3  first full paragraph.  "This erroneous coding of
4  absurd responses is not the only reason Professor
5  Frederick fails to report his results accurately."
6  And then the paragraph goes on.
7          Did I read that correctly?
8     A.   You did.
9     Q.   It doesn't say anything about Professor



10  Frederick's coding decision being absurd; it says
11  that the responses are absurd.  Correct?
12     A.   It talks about the erroneous coding of
13  absurd responses.  That is correct.
14     Q.   So it's the responses that are being
15  characterized as absurd?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  The responses and the way
18  they're being coded, yes.
19  BY MR. COHEN:
20     Q.   If you go up about three lines, there's a
21  sentence that begins "By counting such ludicrous
22  responses", and then the sentence goes on.  That's a
23  reference to the responses being ludicrous; correct?
24     A.   That's correct.
25     Q.   If you go to the fourth line from the bottom
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1  of the middle paragraph on the page, "The
2  combination of coding absurd responses" and then it
3  goes on.  That's a reference to the responses being
4  absurd; correct?
5     A.   That's correct.
6     Q.   You understand this report will be publicly
7  filed in this case; correct?
8     A.   I assume it will be correct.
9     Q.   None of the respondents in your survey were



10  informed prior to agreeing to participate that their
11  responses would be made public, were they?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  They were not informed that
14  their responses would be made public.  They were
15  informed that their responses would be -- would not
16  be individually identifiable.
17  BY MR. COHEN:
18     Q.   None of the respondents in your survey were
19  informed prior to agreeing to participate that their
20  responses would be made public and potentially
21  characterized as absurd or ludicrous, were they?
22     A.   No, and I wouldn't have been able to do that
23  because I -- I meant -- first of all, as I've
24  indicated in my own survey, I haven't characterized
25  anyone as offering ludicrous or absurd responses,
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1  and I would have not have been able to do so in
2  advance because I didn't know what they were going
3  to say.
4     Q.   You certainly could have characterized them
5  one way or the other after you knew what they'd
6  said?
7     A.   Well, I coded them.  I didn't characterize
8  them.  I coded them as what -- what they said.  It's
9  a very typical way of handling verbatim responses to



10  open ended questions.
11     Q.   And for instance, "several days" is in
12  Professor Frederick's data set -- is characterized
13  in your report as ludicrous, but you would not
14  characterize it in your report as ludicrous?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  No because I'm using the terms
17  in very different ways.  What I'm reporting is what
18  people believe.  I'm not trying to use their
19  responses to generate a factual statement about
20  biodegradability.  I'm not trying to convert it into
21  some sort of numeric code that is beyond what the
22  individual offered.
23  BY MR. COHEN:
24     Q.   That's what's referenced to Professor
25  Frederick's decision to code such responses as "half
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1  a year."  The question I'm asking has to do with
2  whether someone who responded to your survey with a
3  "two week" response was giving a ludicrous response,
4  regardless of how it was coded?
5     A.   No.  There's a difference in the way the
6  data are being used.  I'm simply reporting what
7  people said they believe.  I'm not making any value
8  judgment about whether it has a basis in fact.
9  Professor Frederick is apparently using these



10  responses in what I would call a ludicrous fashion,
11  and that is as a representation of fact.  And then
12  he converts it into an even more ludicrous code that
13  corresponds in some cases, but not all -- - to --
14  to -- to a fraction of a year.
15     Q.   With respect to the two references to the
16  word phrases "absurd responses" and one to
17  "ludicrous responses," do any of those refer to the
18  manner in which Professor Frederick elected to code
19  his responses?
20     A.   Absolutely.
21     Q.   Explain what you mean.
22     A.   It goes to how he's using this data.  He is
23  not merely reporting this is what people said.
24  He's -- he is -- he is basically using it as a
25  statement of fact that he's then transforming into
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1  another statement of fact, you know.  If all he had
2  done was to simply report the responses and not
3  attempt to transform them into something that
4  they're not, then I would have taken them at face
5  value.  Some, I still would think are ludicrous and
6  absurd.
7     Q.   And which ones do you think are ludicrous
8  and absurd?
9     A.   I wasn't finished.



10          MR. AWERBUCH:  Please let him answer the
11  question.
12          THE WITNESS:  What I was going to say was
13  irrespective of whether they were coded
14  inappropriately or not, I would still think that one
15  second or one nanosecond is pretty ludicrous.  I
16  don't have a problem with it being reported because
17  that's what the person said.  What I do have a
18  problem with is the way that it is treated, as
19  though it is a factual statement.  It is not, and it
20  is a fairly -- for some of these, it's fairly
21  bizarre statements of fact.
22  BY MR. COHEN:
23     Q.   You would agree that the portrayal of a
24  survey respondent's response as ludicrous or absurd
25  is a portrayal of that survey respondent's response
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1  in a negative light; correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  It certainly is a
4  characterization of the response as being
5  potentially careless, flip, uninvolved, and all
6  those things, I suppose, could be characterized as
7  negative.
8  BY MR. COHEN:
9     Q.   You're on the Loyola Marymount University



10  faculty currently?
11     A.   I am.
12     Q.   Did the Loyola Marymount Institutional
13  Review Board approve the study that we're
14  discussing?
15     A.   No, they did not.
16     Q.   How many expert reports have you written?
17     A.   Over 25 years, probably -- well, let me --
18  let me ask for clarification.  Do you mean in the
19  context of litigation or do you mean all expert
20  reports?
21     Q.   That's a fair question.  Any expert report
22  that was in any way connected to litigation.
23     A.   Probably close to a hundred.
24     Q.   Prior to this case have you ever prepared an
25  expert report in which you characterized a response
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1  of a consumer you studied as absurd?
2     A.   Yes.
3     Q.   How often have you done that?
4     A.   Not -- not very often.  Most of the work
5  that I see is actually pretty good work, but I -- I
6  have seen surveys that I thought were poorly
7  organized, poorly implemented, poorly designed, and
8  where some of the responses I would have
9  characterized as absurd.



10     Q.   Prior to this case you've also prepared
11  expert reports in which you characterize responses
12  of consumers you've studied as ludicrous?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Quite possibly.  I don't have
15  a particular recollection.
16  BY MR. COHEN:
17     Q.   In which cases did you characterize consumer
18  survey respondents' responses as absurd?
19     A.   I don't really have a recollection as I sit
20  here today of what specific word I may have used in
21  connection with a particular case.
22     Q.   Let's go to what I believe has been marked
23  as Exhibit 3, not 3A, which is the larger data set.
24  And I direct you to the very first entry, which is
25  Case I.D. 00003, and specifically, the third text
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1  entry over on that row, that consumer made the
2  following remark regarding biodegradation:  "I think
3  it's what I told you.  It dissolves.  Like those
4  package peanuts are made out of rice or rice
5  products or maybe cornstarch.  I know it's a product
6  that will dissolve and doesn't have to end up in our
7  landfills."  Did I read that correctly?
8     A.   You did.
9     Q.   The consumer's understanding of



10  biodegradation appears to be dissolution here;
11  correct?
12     A.   That's what they said, yes.
13     Q.   And the consumer gives the example of
14  cornstarch packing peanuts; correct?
15     A.   Correct.
16     Q.   Cornstarch packing peanuts dissolves in a
17  second or two in water; correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  I think they can, yes.
20  BY MR. COHEN:
21     Q.   If a consumer interprets biodegradation to
22  mean dissolution, why is a second or two an absurd
23  response?
24          MR. AWERBUCH:  Objection.
25          THE WITNESS:  Because it is simply -- it's
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1  simply even too short for the dissolution process to
2  occur, and there's no context around it.
3  BY MR. COHEN:
4     Q.   Do you know how long it takes the
5  dissolution process takes to occur?
6     A.   I do not.
7     Q.   How do you know that it's too short for the
8  dissolution solution process to occur then?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  Because I have seen no
11  evidence that would suggest that one second is
12  sufficient time for that cycle of dissolution to
13  take place.
14  BY MR. COHEN:
15     Q.   If you saw such evidence, would you change
16  your view as to whether or not that response was
17  absurd?
18     A.   I might.  I might not.
19     Q.   And how would you decide whether you would
20  or would not change your view?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  Well, I actually think that we
23  need to have a better understanding of what this
24  respondent was talking about, in addition to
25  whatever other facts you wish to present.
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1  BY MR. COHEN:
2     Q.   Assume this respondent was talking about
3  starch peanuts, where you toss them in the water?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  How were they tossed into the
6  water?  What -- I mean, we don't have a complete
7  understanding of what this individual is talking
8  about.  This is what the person said.  It's a
9  perfectly reasonable response to give.  Is it



10  possible that under some -- some circumstances, that
11  individual meant that it would dissolve in a second?
12  Maybe so.  Is it possible that under some
13  circumstances it could dissolve in one second?
14  Maybe so.  We don't know that from what the
15  individual has said here.  In fact, when the
16  individual was asked about time, quite specifically,
17  they said, "I have no idea.  I can't even guess."
18          MR. AWERBUCH:  Can we go off the record for
19  a second?  I'd like to take a five-minute break if
20  that's okay.
21          MR. COHEN:  We've only been at this for half
22  an hour.  Do you need to use the restroom or --
23          MR. AWERBUCH:  Yeah.
24          MR. COHEN:  We'll go off the record.
25          (Recess)
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1          (A discussion was held off the record.)
2          BY MR. COHEN:  Let's go back on the record.
3  BY MR. COHEN:
4     Q.   Dr. Stewart, did you speak with your counsel
5  during the break?
6     A.   No.
7     Q.   Did you communicate with anyone representing
8  ECM during the break?
9     A.   No, I did not.



10     Q.   Let's return to where we left off.  We were
11  talking about a consumer that might believe that
12  dissolution of a starch based packing peanuts was
13  what was meant by biodegradation.  Is that your
14  recollection as well?
15     A.   That's correct.
16     Q.   And if I understand you correctly -- I mean,
17  again, I want you to clarify this if I've got this
18  incorrect -- it could be absurd but it might not be
19  absurd, depending on various other considerations?
20     A.   I mean, anything is possible.
21     Q.   I understand that philosophically anything
22  is possible, but if we assume that this consumer
23  understood biodegradation to mean the dissolution of
24  starch packing peanuts, that wouldn't be an absurd
25  response, would it?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  It would not be a absurd
3  response.  It's what they believe.  Yes, it's what
4  they said.
5  BY MR. COHEN:
6     Q.   Assume that a consumer is asked the question
7  if a package is labeled biodegradable, how long will
8  it take to decompose, and the consumer interprets
9  biodegradation to mean the beginning of the



10  biodegradation process, not the completion of the
11  process; do you understand that assumption?
12     A.   I do.
13     Q.   Is it possible such a consumer could believe
14  that certain materials begin biodegrading
15  immediately?
16     A.   That's certainly possible.
17     Q.   Do you know whether certain materials begin
18  biodegrading immediately?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  It's my understanding that
21  some may, under some circumstances.
22  BY MR. COHEN:
23     Q.   Given the assumption that a consumer
24  interprets biodegradation to mean the beginning of
25  the biodegradation process, not the completion of
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1  the process, is a second or two an absurd response
2  in that circumstance?
3     A.   No.  Now it's an absurd question.
4     Q.   And why is it an absurd question?
5     A.   Well, because now what you've done is you've
6  said if we ask the person something different, they
7  will give -- they might give a response that is
8  sensical, but now -- now we're asking -- now we're
9  reinterpreting biodegradability to mean the



10  beginning, as opposed to the end.  I suppose you
11  could even say in the middle.
12          I mean, if that's what you want to ask, then
13  ask that question, but don't attempt to take a
14  statement out of context and put it into the context
15  of another question that was not asked and ask what
16  is it -- what does it mean now.  Well, I don't know
17  because the person wasn't actually asked the
18  question.
19     Q.   Do you know whether anyone was asked the
20  question if a package is labeled biodegradable, how
21  long will it take to decompose?
22     A.   I believe they were.
23     Q.   So someone was, in fact, asked that
24  question?
25     A.   They -- they were asked that question.  They
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1  were not asked the question of to begin to
2  decompose, to completely decompose.  I mean, those
3  are different questions.
4     Q.   Do you understand that my question is if
5  someone was asked the question that we agree was
6  asked and they had interpreted biodegradation in the
7  context of that particular question that was
8  actually asked, to mean the commencement of
9  biodegradation, rather than the completion, would "a



10  second or two" be an absurd response in that
11  circumstance?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  I believe that it would
14  generally be an absurd response because I don't
15  think that's what people typically think about when
16  they think about biodegradation.  They don't think
17  about the start process.  And if you want to know
18  about how quickly will it start, ask that question.
19  Then it's perfectly appropriate.  But it's -- it's a
20  complete distortion of any data to -- to begin to
21  speculate about what an individual might have meant
22  by a response, based on an interpretation that was
23  not explicit in the question.
24  BY MR. COHEN:
25     Q.   You didn't recalculate any of
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1  Dr. Frederick's surveys to see how the results would
2  have changed if the responses deemed absurd were
3  excluded, did you?
4     A.   I didn't do that specific computation.  I
5  did do some computations, and actually, I did
6  eliminate a lot of the absurd responses.  Yes, I did
7  do some -- yes, I did do that.
8     Q.   And what were the results of those
9  computations?



10     A.   Off the top of my head, my recollection is
11  that, first of all, I included all the responses,
12  including those he did not code -- the "don't
13  knows," the "depends," which I think are perfectly
14  reasonable responses and should be included in any
15  computation percentages.  And -- and my recollection
16  is that almost 40 percent of the responses in his
17  various surveys were not coded.  We really -- we
18  really need to include them.  My recollection is
19  that those that were, I think, less than -- I think
20  less than a day, a day or less, were about 3 percent
21  of the responses.  I think those that were less than
22  a month were about 13 percent of the responses.  I
23  do know that of the total responses, about a little
24  over 18 percent were responses between 30 days, more
25  than 30 days and a year, which was about the same
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1  percentage as the responses of 5 years or -- or
2  more.  Now, that's based on my computation based on
3  his data, and I readily admit I don't fully
4  understand all of the -- of the data, but that's my
5  rough computation.
6     Q.   What don't you understand about the data?
7     A.   Well, it's -- it's pretty messy data, and I
8  have not gone through and tried to make a complete
9  determination of how the -- how the data was



10  constructed.  I've tried as best I can, but I have
11  not -- I mean, I got the concatenated data late on
12  Friday, so I haven't had a chance to do a lot with
13  it.
14     Q.   You've discussed some consumers.  Under some
15  circumstances, their responses might be
16  characterized as absurd, but with respect to those
17  specific responses, how do you ascertain whether a
18  consumer's response is absurd enough to be
19  disregarded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, there are two ways to do
22  it.  I mean, one is you actually don't have to
23  disregard it.  You could -- you could accept it and
24  code it as -- for what it is, but you wouldn't use
25  it necessarily in a computation.  In the other case,
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1  you could simply make a judgment as -- as a well
2  trained professional coder would often do, that a
3  particular response really didn't make any sense in
4  the context of the question, was flip, was
5  nonresponsive, and -- and -- and choose to eliminate
6  it.  That would be made by -- that would be a
7  decision made by a professional coder whose job it
8  is to do editing of data sets, and I would expect
9  that that individual would be blind the purpose of



10  the study, so that the purpose of the study had no
11  impact on the decision on whether to use a
12  particular data point or not.
13  BY MR. COHEN:
14     Q.   What qualifies you or any of the researchers
15  that worked for you to make judgments as to whether
16  a consumer's response to a biodegradation time
17  question is too absurd to be coded?
18     A.   I have spent 30, almost 40 years now engaged
19  in doing consumer research.  I think I have an
20  understanding of responses that are meaningful,
21  responsive, and -- and appropriate in the context
22  of consumer surveys.  I believe my expertise
23  qualifies me to make those judgments.  And as I
24  said, they can accept the response for what it is.
25  You have to be very careful about imbuing it with
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1  any meaning beyond what's actually there.
2     Q.   There's the line between a reasonable but
3  factually erroneous response and a factually
4  erroneous response that's too unreasonable or too
5  absurd to be coded?
6     A.   I wouldn't draw a bright line.
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  What I would be inclined to do
9  and what I did in my own survey is I would code



10  everything as it was stated.  I would not go beyond
11  the data and start making assumptions about things
12  people meant that are -- that are simply not in the
13  data, and in some cases are completely inconsistent
14  with the data.
15  BY MR. COHEN:
16     Q.   Why wouldn't you draw a line between
17  reasonable and factually erroneous and too
18  unreasonable?
19     A.   Because I think it would be difficult to
20  establish a hard and fast criteria.  I think you
21  could come up with some rules, but there would still
22  be a certain amount of subjectivity that would be
23  involved.
24     Q.   Adopting a rule in which you code every
25  response avoids having to draw that type of
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1  subjective line; correct?
2     A.   Well, maybe and maybe not.  It depends on
3  how it's coded.  I mean, if you're actually coding
4  the response as opposed to transforming it, to give
5  it different meaning, then I think that's okay.  The
6  problem becomes one of transforming the actual
7  response into something that may not be.
8     Q.   You criticized Dr. Frederick for coding
9  extremely low numbers; correct?



10     A.   I'm not sure what you mean --
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  -- by low numbers.
13  BY MR. COHEN:
14     Q.   Seconds.
15     A.   I do.
16     Q.   Do you have any understanding one way or the
17  other as to whether Dr. Frederick also coded
18  extremely high numbers?
19     A.   I believe he did.
20     Q.   Is "one trillion years" an absurd response
21  to a question regarding biodegradation time?
22     A.   I think it's an unusual response.  I would
23  put it in the category of absurd, yes.  I would
24  note, however, that part of his coding rule also
25  included coding things like eternity and giving that
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1  a number.  I suppose a trillion years is roughly
2  equivalent to eternity, so that might be completely
3  consistent with his coding scheme.
4     Q.   Did you evaluate the effect that coding
5  extremely high numbers have on Dr. Frederick's data?
6     A.   Not explicitly.  It -- I mean, it certainly
7  would increase any mean that you might compute, but
8  I haven't done that analysis explicitly.
9     Q.   It wouldn't be an appropriate coding rule,



10  would it, to code extreme highs but not extreme
11  lows, would it?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  There may be circumstances
14  where you would do that.  I think you could -- I
15  mean, there's a very common approach to analysis of
16  data called trimming, where you would eliminate the
17  very high and the very low, and that would be
18  perfectly appropriate.
19  BY MR. COHEN:
20     Q.   That's not what I asked, respectfully.
21          It might be appropriate to follow what you
22  just said, to trim the very high and the very low;
23  correct?
24     A.   Correct.
25     Q.   But it wouldn't be appropriate to code the
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1  very high but not the very low, would it?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, you're going to have to
4  give me some context.  I mean, there certainly could
5  be circumstances where that that might make sense.
6  BY MR. COHEN:
7     Q.   Where might that make sense?
8     A.   Well, if -- if somebody were to say, for
9  example, a million years, a trillion years, you



10  could code that for what it is, a million, a
11  trillion.  Whether you would transform it is a whole
12  other question.  I mean, they could say eternity,
13  they could say never.  I mean, all of those are
14  codeable responses.  Whether you would want to
15  transform them into some numeric value or use the
16  numeric value as stated is a different question.
17          And again, I think the appropriate approach
18  here would have been what I suggested, would --
19  would have been to have trimmed, if you wanted to
20  create any -- any arithmetic exercise.
21     Q.   In your survey you didn't disallow any
22  responses because they were either too short or too
23  long, did you?
24     A.   No, I did not.
25     Q.   Let's back up for a moment to the person who
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1  gave the packing peanuts response that suggested an
2  understanding of biodegradation that is something
3  that might also be considered dissolution; do you
4  recall that?
5     A.   I do.
6     Q.   Let me direct you to what I believe is
7  Exhibit 2.  And I apologize if I've got this wrong,
8  but Exhibit 2 should be some screenshots.
9          And I direct you specifically to S6.  That's



10  a screening question that asks potential respondents
11  "Do you have a general understanding of what the
12  term biodegradable means?"
13          Did I read that correctly?
14     A.   Yes, you did.
15     Q.   By virtue of the fact that the packing
16  peanuts response appears in the data set, we know,
17  don't we, that the consumer who gave that response
18  answered affirmatively when asked, "Do you have a
19  general understanding of what the term biodegradable
20  means?"; correct?
21     A.   That's correct.
22     Q.   So every consumer you counted in your survey
23  who gave a response that is arguably inconsistent
24  with any scientific definition of biodegradation was
25  a consumer who had told your researchers that he or
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1  she had a general understanding of what the term
2  biodegradation means; correct?
3     A.   Yes --
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  -- that is correct.
6  BY MR. COHEN:
7     Q.   Do you know how many consumers that was?
8     A.   I don't, no.  I've not done a count.
9     Q.   It's necessary to have some basic



10  understanding of the product at issue to study
11  consumer perception of the marketing of that
12  product; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, if the focus is on a
15  product, yes, it would be.
16  BY MR. COHEN:
17     Q.   Let's take a look back at your report, which
18  is, I think, marked as Exhibit 1.  If you go to --
19  I'll direct you to page 4, the first sentence under
20  "Background."  "ECM plastics offers a product,
21  BioFilm," which is spelled capital B-i-o, capital
22  F-i-l-m, "that may be applied to plastic products
23  during the manufacturing process."
24          Did I read that correctly?
25     A.   Yes, you did.
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1     Q.   And as you mentioned earlier, you wrote that
2  sentence yourself?
3     A.   I did.
4     Q.   The product you understood yourself to be
5  studying is called BioFilm?
6     A.   That's what it's been referred to as, yes.
7     Q.   From the standpoint of microbiology -- and I
8  understand if this is outside your expertise -- do
9  you know what a BioFilm is?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I don't know.  I don't know
12  specifically, in a generic sense, what a BioFilm is.
13  It's been represented to me that this product is an
14  additive that is used in the manufacture of plastic,
15  I believe coats the exterior, which is -- which I
16  think it's called a film, that facilitates the
17  breakdown of the -- of the plastic.
18  BY MR. COHEN:
19     Q.   Are you familiar with a product ECM sells
20  called MasterBatch Pellets, capital M, capital B in
21  the Batch, and Capital P for Pellets, and then it's
22  trademarked?
23     A.   I'm not familiar with that.
24     Q.   Let me mark as Exhibit 5 -- excuse me.  I
25  think we're on 4.  I apologize -- a flyer that
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1  Dr. Stewart, you produced to us.
2          (Plaintiff's Exhibit 4 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen this before?
7     A.   I have.
8     Q.   It's entitled "Mechanism for Biodegradation
9  of Products Manufactured with ECM MasterBatch



10  Pellets", and then there's a trademark up there;
11  correct?
12     A.   That's correct.
13     Q.   Did you consider this document -- strike
14  that.
15          Did you rely upon this document in the
16  preparation of your report?
17     A.   I don't believe that I did.  It was part of
18  a number of documents around the product and company
19  that I was provided, but I didn't make any use of
20  it.
21     Q.   Did you review the document prior to
22  drafting your report?
23     A.   I probably did review it.  I don't -- I
24  don't have a strong recollection of it.
25     Q.   Let's mark as Stewart 5 a document that's
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1  entitled "Sample Claims by ECM BioFilms".
2          (Plaintiff's Exhibit 5 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen that document before,
7  Dr. Stewart?
8     A.   I have.
9     Q.   Who prepared this document?



10     A.   I believe the attorneys in this particular
11  case.
12     Q.   Which attorney?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, it came to me from Leo
15  Caputo.  I don't know who may have prepared it.
16  BY MR. COHEN:
17     Q.   Why was it prepared?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Because we -- we talked a bit
20  about what claims might be at issue in -- in the
21  case, and I asked him for a sample of the claims
22  that were at issue.
23  BY MR. COHEN:
24     Q.   Let me direct you to the second bullet on
25  the first page that begins "MasterBatch Pellets TM
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1  is a revolutionary additive," and then it goes on to
2  make various claims.
3          Have I read that correctly?
4     A.   You have.
5     Q.   Did you review and rely upon these sample
6  claims in the preparation of your report?
7     A.   I did review them, and I -- I selected
8  several that -- with some modification, that I then
9  used in my survey.



10     Q.   What was the basis for the selections that
11  you made?
12     A.   I was simply looking for -- for various
13  types of claims that -- that were made that seemed
14  to be different in terms of specificity, detail,
15  language.
16     Q.   Were you told to use any particular claims?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  I was not.
19  BY MR. COHEN:
20     Q.   Where does your understanding that ECM sells
21  a product called BioFilm come from?
22     A.   I believe I have seen this in some
23  documents.  I think it's been a part of
24  conversations with -- with the attorneys and -- and
25  with employees of the company.
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1     Q.   Which employees of the company?
2     A.   The President is one.  I think that was his
3  title.  I've had a couple of conversations with him.
4  He's the only one that I've had substantive
5  conversations with.
6     Q.   And which attorneys did you speak with who
7  told you that ECM sells a product called BioFilm?
8     A.   I think Lou Caputo.
9     Q.   Any others?



10     A.   I think that's -- I think that's the only
11  one.
12     Q.   And I understand you may not remember his
13  name, but the President, would that have been Robert
14  Sinclair?
15     A.   Yes, I believe that's correct.
16     Q.   And he would have told you that ECM sells a
17  product called BioFilm?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, that's my recollection.
20  It's been a while since I've talked to him, but I
21  certainly had a conversation with him about the
22  product.
23  BY MR. COHEN:
24     Q.   Let's assume, just for the purpose of this
25  next series of questions, that ECM does not sell a
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1  product called BioFilm.  That wouldn't change your
2  opinions, would it?
3     A.   Not at all.
4     Q.   You would just substitute the references in
5  the report to the alleged BioFilm product to
6  MasterBatch pellets?
7     A.   I might.  The study that I did was really
8  focused on any specific product.  In fact, I was --
9  I was quite clear in designing the survey that I



10  didn't want to mention any specific product name.  I
11  simply wanted to evaluate claims, absent reference
12  to a particular vendor.  So we could have -- you
13  know, we could have substituted most anything.  It
14  wouldn't change the report.
15     Q.   Well, regardless of what you told survey
16  respondents, I understand there may be a reason why
17  you wouldn't want to tell survey respondents the
18  exact name of the product.  Would there be a reason
19  that you would use a different name for the product
20  in the report?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  That's the -- that's the name
23  that stuck with me.  That's what I used.
24  BY MR. COHEN:
25     Q.   Is it your view that a reasonable consumer



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



15 (Pages 57 to 60)



57



1  must correctly understand a claim, to be deceived by
2  it?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I believe they have to develop
5  an understanding.  It may be an erroneous
6  understanding.
7  BY MR. COHEN:
8     Q.   So a consumer with an erroneous
9  understanding of a claim can be deceived by it?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  That's certainly possible,
12  yes.  Just because there is an erroneous belief
13  doesn't mean they have been deceived by a
14  communication, but it is certainly possible that
15  people taking an erroneous belief away from a
16  specific communication could be misled and deceived.
17  BY MR. COHEN:
18     Q.   Let me give you a hypothetical.  A juice is
19  marketed as having more energy than a competitor's
20  products -- or competitor products.  The only
21  difference between the marketer's product and the
22  competitor's product is that the marketer's product
23  contains more calories.  Solely due to the poor
24  nutritional education in the United States, a
25  substantial minority of reasonable consumers
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1  interpret the marketing reference to more energy to
2  mean more vitamins, and they buy the product, in
3  part, based on the more energy claim.  Have those
4  consumers been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  If there's evidence that they
7  take away a claim about vitamins and that they take
8  away that claim based on the communication and they
9  make a decision based on that -- that erroneous



10  belief, then yes, I think they have been deceived.
11  BY MR. COHEN:
12     Q.   I asked you to assume that the sole basis
13  for their belief that more energy meant more
14  vitamins was the poor state of nutritional education
15  in the United States.  Again, given that assumption,
16  have those consumers been deceived?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If there -- there has to have
19  been some marketing communication, as well as the
20  poor state of their knowledge.
21  BY MR. COHEN:
22     Q.   The marketing communication in this example
23  is the product is being marketed as having more
24  energy.
25     A.   Okay.
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1     Q.   Is that a sufficient marketing
2  communication, in your view, such that the consumers
3  who purchase the product based on that marketing
4  communication have been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would need to know whether
7  there was evidence that, in fact, they took a
8  vitamin claim away from the communication and that
9  that -- that that -- and that the number of people



10  who took away that claim about vitamins was
11  substantially greater than people taking -- would
12  take away from exposure to any fruit juice.
13  BY MR. COHEN:
14     Q.   Okay.  Let's break that down.  You said a
15  couple of interesting things there.
16          You would need to know that people took away
17  the vitamin claim from the reference to energy.  Did
18  I understand that was one of the two points that you
19  just made?
20     A.   That's correct.
21     Q.   So if the -- if there were evidence that the
22  energy claim contained an implied claim of vitamins,
23  would that satisfy your concern now?
24     A.   Well, whether it's explicit or implied is
25  not the issue because that's a characteristic of the
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1  claim.  What's important is what do people carry
2  away in terms of a message.  And, you know, if
3  they -- if they infer something that is implied,
4  then they could conceivably be misled in that case.
5     Q.   And I believe -- and I apologize.  You made
6  a second point as well.
7          Can you refresh my recollection --
8     A.   Yeah.
9     Q.   -- as to what that second point was?



10     A.   Well, the point was there needed to be a
11  demonstration that it was the marketing
12  communication that actually created the problem or
13  the deception, if you will.  So what you want to do
14  is control, you know, for those pre-existing
15  beliefs.
16          So, for example, if you simply provided a
17  fruit juice, absent the particular claim about
18  energy, how many people make an inference about
19  vitamins in that case, and is it a substantially
20  smaller number than is the case where people may
21  have been exposed to the claim at issue?
22     Q.   So if I understand your contention
23  correctly -- and I'm sure you'll correct me if I
24  don't -- if the belief that, in this example, energy
25  means vitamins does not come from the marketing
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1  communication itself, there can't be deception?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, it -- the person may be
4  deceived for other reasons, but they're not being
5  deceived by virtue of the claim at issue.
6  BY MR. COHEN:
7     Q.   What about a situation where a marketer
8  takes advantage of a preexisting erroneous belief
9  amongst the population?  Is that marketer deceiving



10  consumers?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  You'd have to give me more --
13  I mean, you'd have to give me more facts.  I mean,
14  I -- I mean, the answer is possibly, but possibly
15  not.  I mean, you have framed the question as though
16  the marketer intends to deceive.  I suppose that
17  could be done.
18  BY MR. COHEN:
19     Q.   So if the marketer intends to deceive in the
20  sense that the marketer is capitalizing on a
21  pre-existing erroneous belief, the marketer would be
22  violating the FTC Act in that situation; correct?
23          MR. AWERBUCH:  Objection.  Objection.
24          THE WITNESS:  Well, now you're asking me for
25  a legal opinion, and I -- and I can't give you a
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1  legal opinion.  I do think that in that situation,
2  if -- if those are the only facts on the table,
3  there may be -- key word is "may be" -- a basis to
4  believe the individual has been deceived.
5  BY MR. COHEN:
6     Q.   And just for the record, so the record is
7  clear, I understand that you're not a lawyer;
8  correct?
9     A.   That's correct.



10     Q.   You do -- you are an expert in what I would
11  call general sort of law and marketing; would that
12  be a fair sort of rough characterization?
13     A.   That's fair.
14     Q.   And so you wouldn't give me a different
15  answer to the last question if I couched it in terms
16  of based on your expertise as an academic who
17  studies law and marketing, would you?
18     A.   I wouldn't change my answer, no.
19     Q.   Let's try one or two more.
20          Let's say that a dietary supplement is
21  marketed to consumers as boosting immunity.  The
22  claim is true in the sense that the supplement
23  increases the presence of certain blood components
24  associated with the body's immune system, but it's
25  not true in that it reduces the risk of cold and
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1  flu; however, again, solely due to the poor state of
2  science education in the United States, a
3  substantial minority of reasonable consumers believe
4  that boosting immunity means reducing the risk of
5  cold and flu.  That substantial minority buys the
6  product, based in part on the boosting immunity
7  claim.  Have those consumers been deceived?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It's possible, but again, I



10  would need more facts.  I would need to know the
11  extent to which that generalized belief influenced
12  the purchase of any product.  If it's a belief that
13  people are carrying around with them and was not
14  created by marketing communication, and people are
15  using it to make -- make decisions about all manner
16  of products, then I'm not sure they are deceived.
17  They may have an erroneous belief, but I'm not sure
18  we can hold a marketer responsible for that.
19  BY MR. COHEN:
20     Q.   Could you hold the marketer responsible if
21  the marketer is capitalizing on a known erroneous
22  belief?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Now you'll need to define
25  "capitalize."
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1  BY MR. COHEN:
2     Q.   The marketer is aware of the erroneous
3  belief and, nevertheless, markets the product
4  without any qualification.
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Again, I would think you have
7  to give me more information in that specific case.
8  BY MR. COHEN:
9     Q.   What -- I'm sorry.  Go ahead.



10     A.   Well, if people -- marketers are not
11  responsible for the general beliefs that people
12  carry around that have not been created by -- by the
13  marketing stimulus or the marketer's actions.  You
14  know, if there is a specific claim that is
15  misleading, then -- and people rely on it, then
16  there may be deception involved, but, you know, I
17  don't think we can hold marketers responsible for
18  all the erroneous beliefs people carry around in the
19  marketplace.
20     Q.   And you would maintain that position even if
21  the marketer is knowingly capitalizing on those
22  erroneous beliefs?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Again, I -- I don't know.  I
25  don't know what you mean by capitalizing.  I mean,
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1  that's -- that's my difficulty with your -- you'd
2  have to tell me what the marketer is doing
3  specifically, before I can answer that question.
4  BY MR. COHEN:
5     Q.   Well, let's stick with the hypothetical for
6  a moment and let's assume that the marketer
7  understands that a significant minority of consumers
8  understand that boosting immunity will be
9  interpreted -- withdrawn.



10          The marketer understands that a significant
11  minority of consumers who see the phrase "boosting
12  immunity" will interpret that to mean reduces cold
13  and flu.  The marketer knows that.  In that
14  situation, has there been deception?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Not necessarily.  It depends
17  on the nature of the claim, the characteristics of
18  the marketplace.  Again, you can't hold a marketer
19  responsible for beliefs that have been developed by
20  virtue of things that are not within the control of
21  the marketer.
22  BY MR. COHEN:
23     Q.   So if I understand you correctly, the
24  marketer has no responsibility for pre-existing
25  erroneous beliefs amongst the population with
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1  respect to whether or not its claim is evaluated as
2  deceptive?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  No, I didn't say that.  I
5  think marketers do have some responsibility, but it
6  is also the case that marketers don't have control
7  over many of the things that create erroneous
8  beliefs among consumers, and you can't hold
9  marketers responsible for those erroneous beliefs.



10          MR. COHEN:  Ma'am, could you read back the
11  answer.
12          (The previous answer was read back by
13          the court reporter as follows:
14              "ANSWER:  No, I didn't say that.
15          I think marketers do have some
16          responsibility, but it is also the
17          case that marketers don't have
18          control over many of the things that
19          create erroneous beliefs among
20          consumers, and you can't hold
21          marketers responsible for those
22          erroneous beliefs.")
23          MR. COHEN:  Thank you.
24  BY MR. COHEN:
25     Q.   When you said "some responsibility" in your
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1  answer, what is that responsibility that you
2  referenced?
3     A.   Well, I think marketers have a
4  responsibility to be generally aware of -- of who
5  their consumers are, what they believe, what they
6  buy, and to assure that the information that they
7  present to their consumers is -- is -- is factually
8  accurate.
9     Q.   So again, if it's factually accurate but



10  likely to be misunderstood based on pre-existing
11  beliefs, there's no deception there?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  No, that's not what I said.
14  There could be, but there also may not be, and we
15  would have to identify specific cases, I believe, to
16  determine whether or not there was -- there was
17  deception present.  I mean, again, there has to be
18  something that the marketer has done or not done
19  that they can be held responsible to, and it has to
20  be, you know, a belief that people are acting on.
21  BY MR. COHEN:
22     Q.   Are there any other, I guess, criteria --
23  and you just gave me two -- that will help me
24  determine the circumstances in this situation, where
25  the marketer would be responsible and the marketer
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1  would not be responsible?
2     A.   Well, I mean, there could be any -- in
3  specific situations there could be, I suppose, any
4  number of other things, but in general there needs
5  to be some evidence, first of all, that there's even
6  an erroneous belief; secondly, that somehow that
7  erroneous belief is there by some action or inaction
8  by the marketer; and thirdly, that, you know, people
9  are, you know, are behaving differently, shopping



10  differently, making different purchase decisions by
11  virtue of that erroneous belief created by the
12  marketer.
13     Q.   You took a telephone survey in this case;
14  correct?
15     A.   I did.
16     Q.   How is it possible to survey consumers'
17  impressions of the ECM logo over the phone?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  It's not -- that wasn't the
20  purpose of the survey.
21  BY MR. COHEN:
22     Q.   In your survey of consumers, why didn't you
23  ask them how much time it would take for plastic
24  labeled biodegradable to biodegrade?
25     A.   Because I wasn't interested in that specific
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1  topic.  I was interested in people's general
2  understanding of biodegradability.
3     Q.   And why were you not interested in that
4  specific topic?
5     A.   Because I thought it would emerge as a part
6  of the more general discussion of biodegradability,
7  and, in fact, it did.
8     Q.   Why not ask both the more general questions
9  that were in your survey, and also, specifically,



10  how much time will it take for a plastic labeled
11  biodegradable to biodegrade?
12     A.   Because that wasn't the purpose of the
13  survey.  I could have designed a different survey
14  but, that was not the purpose of the survey.
15     Q.   You're not offering an opinion about
16  consumers' views regarding how much time it would
17  take for a plastic product labeled biodegradable to
18  biodegrade, are you?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  To the extent that I have data
21  that speaks to that issue, I am.
22  BY MR. COHEN:
23     Q.   And what is that opinion?
24     A.   Well, that by and large there's a great deal
25  of skepticism, ignorance, and just general lack of
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1  understanding about that topic.
2     Q.   Other than the fact that, in your opinion,
3  with respect to consumers' assessments of
4  biodegradation times there is a lot of skepticism,
5  ignorance, and lack of understanding, you're not
6  offering any other opinions about consumers' views
7  regarding how much time it would take for a plastic
8  product labeled biodegradable to biodegrade, are
9  you?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I'm -- I'm only offering
12  opinions that are grounded in -- in the survey work
13  that I did.  I think I've given you those opinions.
14  There may be others, but those are the ones that
15  I -- I can identify as we speak.
16  BY MR. COHEN:
17     Q.   And so the answer to my question is no?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, no, the answer is there
20  may be other opinions that the data inform.  I may
21  not have fully framed them.  They're likely
22  sub-opinions of what we've talked about, but I'm not
23  going to say that there wouldn't be any opinions
24  that might emerge.
25  ///
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1  BY MR. COHEN:
2     Q.   What other opinions do you anticipate might
3  emerge?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  I don't know.  I was given
6  Dr. Frederick's survey and asked to opine on that.
7  I don't know what else I might be given and might be
8  asked to opine upon.  It may also be the question
9  arises that the data I've collected could inform,



10  and then I'll use that data to inform that -- you
11  know, that opinion.
12  BY MR. COHEN:
13     Q.   These opinions that may develop in the
14  future, you would agree by definition they're not in
15  the report that was provided to Complaint Counsel;
16  correct?
17     A.   I would agree with that.  Yes.
18     Q.   Let's take a look back at Exhibit 2, which,
19  I believe, is the screenshots, but I apologize if
20  I'm incorrect.  I think it is the screenshots.
21     A.   Mm-hmm.
22     Q.   I direct you to questions 4A and 4B.  Why
23  were these questions asked at all?
24     A.   Because I was trying to develop more
25  complete understanding of whether, what people
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1  understood the term biodegrade to mean, and I -- I
2  had seen other studies, read other materials that
3  clearly indicated that the types of products, type
4  of material, has an influence on the rapidity of
5  biodegradability.  And so I wanted to understand
6  what consumers understood about that.  I also
7  understood from various sources that there are --
8  there are differences in the time it takes for
9  various materials to biodegrade, so I wanted to



10  understand something about consumers' understanding
11  of that.
12     Q.   Were there any other reasons?
13     A.   I don't believe so.  The purpose of the
14  survey was to gain an insight into what people
15  understood about biodegradability.
16     Q.   It would have been possible, wouldn't it, to
17  ascertain consumers' understanding of ECM's
18  marketing without asking questions 4A through 4B;
19  correct?
20     A.   I -- I -- I suppose so.  That's a different
21  question.
22     Q.   Why were these questions 4A through 4B asked
23  before the question series that purportedly
24  replicates ECM's marketing, which would be the
25  Question 5 series?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Because I did not want
3  specific claims to contaminate the answers to the
4  earlier questions.  I didn't want to give people a
5  statement that referenced a specific timeframe and
6  then ask them about time.  It's generally
7  appropriate in surveys to ask more general
8  questions, followed by more specific questions, and
9  that's the approach I followed here.



10  BY MR. COHEN:
11     Q.   Take a look back at Question 4A, please.
12  "Do you think there are differences in the amount of
13  time it takes for different types of products to
14  biodegrade, decompose or decay?"
15          That's a leading question, isn't it?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Well, it's leading to the
18  extent that it asks people "yes" or "no."
19  BY MR. COHEN:
20     Q.   A leading question is a question that
21  suggests the answer; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  That's correct.
24  BY MR. COHEN:
25     Q.   This question suggests that there are
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1  differences in the amount of time it takes for
2  different types of products to biodegrade,
3  decompose, or decay; correct?
4     A.   No, it doesn't.
5     Q.   And why don't you think this is a leading
6  question in that regard?
7     A.   It doesn't suggest a "yes" or a "no" answer.
8     Q.   You don't believe that this question put in
9  the mind of survey respondents the fact that there



10  are differences in the amount of time it takes for
11  different types of products to biodegrade,
12  decompose, or decay?
13     A.   Well, I hope we did put that in their minds
14  because we're asking them whether or not they think
15  there are those differences, yes or no.  People
16  could say no, and some people did.
17     Q.   Most people didn't?
18     A.   Most people did not, correct.
19     Q.   Can you think of an alternative question or
20  question series that would enable to learn whether
21  consumers estimate different biodegradation times
22  for different productions?
23     A.   I could have asked a whole series of
24  questions product by product, material by material,
25  that would have lengthened the questionnaire and I
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1  don't think would have given us any greater insight.
2     Q.   How about a design where you ask one group
3  how long plastic takes to biodegrade and another
4  group how long wood takes to biodegrade, and compare
5  the answers?
6     A.   That -- that certainly could have been a
7  design.  It would have required using two different
8  groups, but it's certainly something that would have
9  been possible.



10     Q.   Information conveyed to respondents earlier
11  in a survey can affect their answers to later
12  questions; correct?
13     A.   It certainly can.
14     Q.   What's more important to determining whether
15  ECM's claims are deceptive -- whether consumers
16  estimate different biodegradation times for
17  different products or how consumers understand ECM's
18  marketing?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I -- actually, you need to
21  read the question back.  I'm sorry.
22          (The previous question was read back
23          by the court reporter as follows:
24              "QUESTION:  What's more important
25          to determining whether ECM's claims
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1          are deceptive -- whether consumers
2          estimate different biodegradation
3          times for different products or how
4          consumers understand ECM's
5          marketing?")
6          THE WITNESS:  I don't think you can say one
7  is more important than the other in this context.
8  Insofar as people are carrying around beliefs that
9  may be highly varied, in some cases, perhaps



10  erroneous, those things may be elicited, those
11  beliefs may be elicited in response to any marketing
12  communications.
13          So you really have to have some
14  understanding of sort of the baseline, much as I've
15  done here, to gain insight into what the claims may
16  have communicated.
17  BY MR. COHEN:
18     Q.   Questions 5A through 5C ostensibly simulate
19  ECM's marketing; correct?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  No.  I wouldn't say they
22  simulate their marketing.  What they are, are an
23  effort to take three of the claims that were
24  identified for me and put them into a
25  non-manufacturer specific form, and if we did not
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1  identify the manufacturer, and ask people what these
2  claims would -- would mean to them.
3  BY MR. COHEN:
4     Q.   Let me ask you to assume the Questions 4A,
5  Questions 4 and 4A are leading.  And let me
6  furthermore ask you --
7     A.   I won't take that assumption.  They're not
8  leading -- unambiguously -- and so I won't accept
9  that assumption.



10     Q.   You understand that as an expert in a
11  deposition you don't have to agree with the
12  assumption, but you have to accept it if you
13  understand it?
14     A.   Well, but you're asking me to assume
15  something that's false.
16     Q.   So you will not answer any questions in
17  which you're asked to assume that Questions 4 and 4A
18  are leading?
19     A.   They are patently not leading, and -- and
20  therefore, any -- any answer based on the assumption
21  is not going to be a useful answer.
22     Q.   Shouldn't that be for the court to decide?
23     A.   Well, the -- no.  It's for me to decide
24  whether I can give you a meaningful answer to your
25  question.  And you've asked me to assume something
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1  that is patently false.
2     Q.   Let's mark Exhibit 6.
3          (Plaintiff's Exhibit 6 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6  BY MR. COHEN:
7     Q.   Let me give this to Dr. Stewart.
8          Dr. Stewart, what is this document?
9     A.   This is a copy of, I believe, the final



10  progress report on the interviewing that was done
11  for my survey, survey of consumers, and it reflects
12  the disposition of the sample.
13     Q.   And I apologize.  I think you just said
14  this, so again, I apologize for repeating, but this
15  is the final report, isn't it?
16     A.   I believe it is the final report.  Yes, I
17  was given these on a routine basis, not daily, but
18  regularly, to give me an update on where we stood
19  with respect to collecting data.
20     Q.   And you can tell this is the final report
21  because it reports data for 400 respondents, and you
22  had 400 respondents in your survey; correct?
23     A.   That's correct.
24     Q.   Based on the information provided here, the
25  average call length across the 400 respondents was
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1  about 12 minutes; correct?
2     A.   That's correct.
3     Q.   Do you know what the range was?
4     A.   As I sit here, I don't know exactly what the
5  range was.
6     Q.   Could that information be ascertained?
7     A.   I believe it probably could be, yes.
8     Q.   And how would that information be
9  ascertained?



10     A.   The survey research company would -- would
11  very likely have records.  It -- it would probably
12  have to be computed, but I -- I believe that they
13  would have a record of how long each call lasted.
14     Q.   Based on your professional expertise, do you
15  have an approximate range that you can provide us?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  I would say between 5 minutes
18  and 20 minutes.
19  BY MR. COHEN:
20     Q.   It would be fair to estimate -- and I
21  understand this is only an estimate -- that by the
22  time respondents were asked Question 5A, they had
23  already been on the telephone talking about
24  biodegradation for anywhere from seven to ten
25  minutes; is that fair?
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1     A.   That's fair.  That's quite possible, yes.
2     Q.   The fact that respondents were involved in a
3  seven to ten minute conversation about
4  biodegradation before being asked questions 5A to 5C
5  could have affected their answers to those
6  questions, couldn't it?
7          MR. AWERBUCH:  Objection.
8     A.   Certainly it could -- would have made them
9  more attentive to the questions.



10  BY MR. COHEN:
11     Q.   Could it have affected their answers in any
12  other ways?
13     A.   I don't believe so.
14     Q.   Most consumers don't engage in seven to ten
15  minute conversations about biodegradation when they
16  walk into a store and decide to buy a product, do
17  they?
18     A.   Not as a general rule.
19     Q.   So in this respect, your survey doesn't
20  simulate the actual consumer experience, does it?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  It does not, and that was not
23  its attempt.
24  BY MR. COHEN:
25     Q.   The net impression that a consumer takes
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1  away from a biodegradeable claim is different when
2  the consumer confronts it on a store shelf, rather
3  than after a seven to ten minute conversation about
4  biodegradation; correct?
5     A.   I -- I would agree that that is the case.
6  We didn't show people a logo here.  That was not the
7  purpose of the -- of the -- of the research.  So
8  there would be some difference, yes.
9     Q.   In Professor Frederick's study, consumers



10  were shown productions with ECM biodegradeable
11  logos, but without seven to ten minute conversations
12  regarding biodegradability beforehand; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  It's my understanding some of
15  his surveys did that, yes.
16  BY MR. COHEN:
17     Q.   Just so the record is clear -- and I believe
18  it is clear -- you are not going to respond to any
19  questions that ask you to assume that 4 and 4A are
20  leading?
21          MR. AWERBUCH:  Objection; asked and
22  answered.
23          THE WITNESS:  I -- I'm not going to make a
24  false assumption and then give you an answer based
25  on a false assumption.
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1  BY MR. COHEN:
2     Q.   With respect to this telephone survey, only
3  landlines were dialed; correct?
4     A.   That is correct.
5     Q.   Where did the sample of landlines come from?
6     A.   It came from two sources.  One was from
7  scientific sampling that scientific sampling
8  generated a random digit dial sample and we
9  supplemented that with a listed sample that we



10  obtained from survey sampling, and -- and the final
11  sampling frame was a combination of the two.
12     Q.   Was one of those sets of samples something
13  that is known as age enhanced?
14     A.   Well, you could -- you could call it age
15  enhanced.  It was the -- the -- the survey sampling
16  survey, the listed sample, was obtained in order to
17  represent more younger consumers, yes.
18     Q.   Why was it necessary to modify the sample to
19  obtain more younger consumers?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Because experience generally
22  demonstrates that a pure random digit survey,
23  particularly one that's done over a relatively short
24  period of time, even a month, tends to produce
25  larger numbers of older, less mobile consumers.  In
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1  order to pick up more younger consumers, it's
2  necessary to use a listed sample.
3  BY MR. COHEN:
4     Q.   How long, over what period of time was this
5  survey conducted?
6     A.   It was about a month.
7     Q.   Are you sure about that?
8     A.   Well, it would be -- it would be in my
9  report.  Well, we could take a look at that because



10  it is stated in my report.
11          Yeah, I was right.  It's about a month.  The
12  study began March 26, 2014, and it was completed on
13  May 1st, 2014.  That was the primary study.  We had
14  done a pilot earlier.  But, you know, a little
15  longer than a month.
16     Q.   What percentage of Americans still has a
17  landline?
18     A.   About 75 percent.
19     Q.   What percentage of Americans uses the
20  Internet?
21     A.   Again, about 75 to 80 percent.  And I'm
22  assuming by that you mean in the home?
23     Q.   Uses the Internet in the home.
24     A.   Yes.
25     Q.   What percentage of Americans uses the
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1  Internet at all?
2     A.   Probably close to 90 percent have some use
3  of the Internet in some way or fashion.  You'd have
4  to include -- you'd actually have to include mobile
5  devices in that.  You'd have to include people who
6  access Internet in limited fashion on the job, who
7  access kiosks, but it would be a very sizeable
8  percentage of the population.
9     Q.   Do you know whether the percentages of



10  Americans that still have a landline is greater or
11  lesser than the percentage of Americans that use the
12  Internet anywhere?
13          You may have just given me that answer.
14     A.   I think I just gave you that answer.  You
15  know, I would -- I haven't seen specific numbers,
16  but I think I would be on solid ground to say that
17  more people have access to the Internet in some form
18  than have a landline.
19     Q.   It's the, case isn't it, that Americans that
20  still have a landline are demographically different
21  than Americans who do not; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, if -- if by that you
24  mean that the demographic characteristics are not
25  the same, then the answer is yes.
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1  BY MR. COHEN:
2     Q.   One of the demographic characteristics on
3  which what I'll call the landline group and the
4  non-landline group differ is their income; is that
5  correct?
6     A.   That -- that would be generally correct,
7  yes.
8     Q.   And another is their age?
9     A.   That would be correct.



10     Q.   And another is their education?
11     A.   Probably, yes.
12     Q.   Are there others that I've neglected?
13     A.   Have -- well, the length of time they have
14  been in their residence, for example.  That's the
15  only other one I could think of.
16     Q.   Assume that a survey of American consumers
17  is conducted and further assume that that survey is
18  demographically unrepresentative of American
19  consumers in a substantial way.  Can you conclude
20  without additional information whether or not the
21  survey's results are valid?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  In some cases you may be able
24  to; in some cases, no.
25  ///
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1  BY MR. COHEN:
2     Q.   In the cases where you cannot reach that
3  conclusion, what additional information would you
4  need?
5     A.   Well, it depends on what -- what the
6  question is.  Some questions require a
7  representative sample; some questions do not.  Some
8  questions can be addressed just by knowing what
9  people in a sample that is generally representative,



10  but not completely have to say; whereas in other
11  cases, you -- you need a more representative sample.
12          So it really depends on the question at
13  hand.
14     Q.   Are the questions in your consumer survey
15  questions such that a representative sample is
16  necessary?
17     A.   I think it's necessary to have a generally
18  representative sample, but I don't think it has to
19  be a perfect replica of the population
20  characteristics.
21     Q.   Would you say the same thing, that with
22  respect to Professor Frederick's survey it has to be
23  generally representative, but not a perfect
24  replication of the population?
25     A.   Well, if we actually knew what his
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1  population was I would say yes, but we have no clue
2  who was in his population.
3     Q.   If we assume that we know who his population
4  was, would you then give the same answer?
5     A.   Again, you're asking me to assume something
6  that's false.  You know, if he had a representative
7  sample, which he does not, then I would say great,
8  it's representative.
9     Q.   Let's take a look back at Exhibit 6.  Do I



10  understand correctly that your researchers made
11  70,279 phone calls to obtain a final sample of 400
12  people?
13     A.   That's correct.
14     Q.   4,020 people answered the phone but refused
15  to participate; correct?
16     A.   That's correct.  Mm-hmm.
17     Q.   The line below "Refused to Participate"
18  reads RF underscore S1 dash "Not Willing to
19  Participate," and then gives the number 291.
20          Do you see that?
21     A.   I do.
22     Q.   What does that line mean?
23     A.   Well, these were people that answered the
24  first question, which is "Would you be willing to
25  answer a few questions?"  They declined.
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1     Q.   What's the difference between people who
2  refused to participate and people who refused to
3  answer or declined to answer a few questions?
4     A.   Well, the people who refused to participate
5  just very early in the telephone call said, "I'm not
6  interested" and -- and didn't even get to the first
7  question.  The 291 are people who were asked the
8  first question and declined.
9     Q.   So it would be accurate to say that the



10  number of people who refused to participate after
11  the first question is 4,020 plus 291?
12     A.   That's correct.
13     Q.   What, if anything, do you know about the
14  demographic characteristics about the people who
15  refused to participate after the first question?
16     A.   I know little about the demographic
17  characteristics, other than they were a random
18  sample of the sampling frame.
19     Q.   What does "Not Qualified Interviews," what
20  does the "Not Qualified Interviews" category mean?
21     A.   Well, this is actually broken out above in
22  the total Not Qualified Interviews there in the
23  middle of the page, and so people could have been
24  disqualified for participation for a number of
25  reasons.
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1          So, for example, there were two individuals
2  where the call was answered by someone under 18, and
3  there was no one in the household who was 18 or
4  older.  We disqualified people who were employed by
5  either a plastic product manufacturer or a waste
6  disposal association, largely because we thought
7  they would have unusual knowledge.  There were 11 of
8  those people.  So we disqualified them.  We had a
9  few people who had not purchased a plastic



10  container.  We had some people that did not have a
11  general understanding of biodegradeable.  And then
12  we'd also established some general quotas based on
13  age and gender, and in some cases we were over quota
14  when we reached an individual, and so those
15  individuals were disqualified.
16          So it was basically disqualification based
17  on questions in the screener questionnaire.
18     Q.   Why did you exclude people who reported not
19  personally purchasing any plastic product or
20  anything that came in a plastic container or made of
21  plastic in the past month?  I'm paraphrasing there,
22  Screening Question 5.
23     A.   Because I thought those individuals would be
24  unrepresentative of the population as a whole.  Most
25  people purchase something made of plastic,
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1  packaging, products what have you.  And to the
2  people who had not had a recent experience of
3  purchasing something made of plastic, I thought they
4  would be unrepresentative, and we excluded them.
5     Q.   Was it possible some people had purchased
6  something made of plastic in the past month but
7  didn't remember?
8     A.   That's possible.
9     Q.   Is it possible they weren't telling the



10  truth because they had changed their minds about
11  whether they wanted to participate in the telephone
12  survey?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Anything is possible.  I think
15  it unlikely.
16  BY MR. COHEN:
17     Q.   Why do you think it's unlikely?
18     A.   I don't know why -- there's no good reason
19  for that to have occurred.  First of all, they don't
20  know they're going to be disqualified if they give a
21  particular answer to that question.  There's no way
22  that the respondent, in advance of giving an answer
23  to any one of these questions, knows whether a
24  particular answer will take them further into the
25  questionnaire or will result in the questionnaire or
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1  interview being terminated.
2  BY MR. COHEN:
3     Q.   You don't believe that some questions might
4  make it at least plausible to a respondent, that by
5  giving a particular answer they're more likely to be
6  disqualified?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Again, anything is possible,
9  but I -- there's no reason why an individual should



10  think these questions should -- should lead them to
11  believe that they will be disqualified.
12  BY MR. COHEN:
13     Q.   What, if anything, do you know about the
14  demographic characteristics of the people who you
15  deem not qualified for the reason that they
16  allegedly had not purchased a plastic product or
17  plastic container within the past month?
18     A.   I don't know anything about the demographic
19  characteristics other than they were part of the
20  larger sampling frame.
21     Q.   Your researchers spoke with 39 respondents
22  who stated that they did not have a general
23  understanding of the term biodegradeable; correct?
24     A.   That's correct.
25     Q.   It's possible, isn't it, that those 39
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1  people changed their minds about whether they wanted
2  to participate in the survey?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  Again, anything is possible,
5  but there was no way for them to know what -- what
6  outcome would be associated with any answer to this
7  question.  This could have been a question that was
8  asked without an instruction to terminate.  It could
9  have simply been we'd like to know for everybody



10  whether they have a general understanding or not,
11  but we're going to ask everybody.  There was no way
12  for a respondent to know whether that was going to
13  happen or that we might terminate them.  In fact,
14  there was no way for a respondent to know whether
15  any of these questions would result in termination.
16  BY MR. COHEN:
17     Q.   It's possible, isn't it, that these 39
18  consumers, or some of them, had a general
19  understanding of what the term biodegradable meant,
20  but weren't confident enough in that understanding
21  to want to participate, once they had an
22  understanding what that survey was about?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, they don't, at that
25  point, know what the survey is about, so I don't --
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1  I don't know how they could, how they could arrive
2  at that logic.  I mean, they -- they may decide that
3  they don't want to participate, conceivably, but I
4  don't see the -- I don't see any logic that would
5  lead them to believe one way or another what -- what
6  the survey is ultimately going to be about.
7  BY MR. COHEN:
8     Q.   The question they were asked was "Do you
9  have a general understanding of what the term



10  biodegradeable means?"  That's Exhibit 2, Question
11  S6.  It's possible that consumers who answered no to
12  this question did have an understanding but weren't
13  confident enough to express that to the researcher;
14  correct?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Anything is possible.
17  Certainly, in answering this type of question, the
18  degree of certainty, the level of knowledge plays a
19  role in determining how an individual may respond.
20  BY MR. COHEN:
21     Q.   And in your professional experience -- and
22  I'm not talking about this specific question, but in
23  your professional experience generally, it's
24  sometimes the case that people hold views, but if
25  they aren't sufficiently confident in those views
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1  they may be reluctant to express them; correct?
2     A.   That can, on occasion, happen, yes.
3     Q.   Why did you exclude people who were under
4  18?
5     A.   Because we were interested in individuals
6  who had achieved majority status.  It's very common
7  in doing surveys of consumers to collect data only
8  on individuals who are 18 of age and older.
9     Q.   Why were you interested only in individuals



10  who had achieved majority status?
11     A.   Because I thought they were the ones most
12  likely to be relevant.  I think if we were looking
13  at people who were under 18, we would -- we would
14  open up a whole variety of other things that we
15  would have to ask.  So, for example, were they still
16  living at home; did they make purchases, as
17  contrasted to their parents making purchases for
18  them.
19          So I think there are a whole set of
20  questions that begin to arise for people who are
21  under 18, that we would have had to have asked to
22  further qualify them, that we didn't have to ask for
23  people who are 18 and older.
24     Q.   Limiting the survey to people that are 18 or
25  older then makes the survey easier to conduct?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Well, I think it makes it
3  easier to conduct, and it also, I believe, results
4  in a somewhat more homogeneous group since there are
5  many, many differences that begin to arise when
6  you're dealing with people who are under 18 years of
7  age.
8     Q.   Assume there's a convenience store that
9  sells bottled water in plastic bottles.  Someone



10  who's 17 might walk into the convenience store and
11  purchase a bottle of water on his or her own.
12  That's possible, isn't it?
13     A.   Oh, sure.  Sure.  Certainly.
14     Q.   And that purchasing decision could be
15  influenced by the word biodegradable on some of the
16  bottles but not others; correct?
17     A.   It's conceivable, yes.
18     Q.   And that could be true for someone who is 16
19  as well; right?
20     A.   Certainly could.
21     Q.   Maybe even someone in junior high school?
22     A.   That certainly could be.
23     Q.   I mean, there's probably -- there's a bottom
24  to this; right?  You know, you can't be five or six.
25          What percentage of consumers, of American
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1  consumers, are above the age where they have the
2  ability to make these purchases and potentially be
3  influenced by a biodegradeable claim, but below the
4  age of majority?
5     A.   I -- I don't know.
6     Q.   You don't have any information at all
7  regarding the income ranges of your respondents, do
8  you?
9     A.   I do not.



10     Q.   Have you conducted any sort of analysis
11  regarding whether persons with different income
12  levels understand the term biodegradeable
13  differently?
14     A.   I have not done that analysis.
15     Q.   You're not offering any opinion on that
16  subject, are you?
17     A.   I'm not planning to offer an opinion at this
18  point.
19     Q.   You don't have any information at all
20  regarding where your respondents reside, do you?
21     A.   I don't have specific information.  Some of
22  that would be retrievable.  We would have area
23  codes.
24     Q.   You're not presently in possession of that
25  information?
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1     A.   No, I'm not.
2     Q.   And it didn't influence your analysis one
3  way or another?
4     A.   It did not.
5     Q.   You did not rely on that information?
6     A.   I did not.
7     Q.   The survey research firm might have that
8  information; correct?
9     A.   That's correct.



10     Q.   Did you have any understanding as to whether
11  or not the survey research firm was making an effort
12  to geographically balance the respondents in your
13  survey?
14     A.   Well, that would have happened by -- by
15  random selection.  The computer assisted telephone
16  interviewing system that is used by the firm employs
17  a random selection from the sampling frame, and --
18  and the sampling frame itself was constructed to be
19  representative of the United States.  So by random
20  selection it should have been representative
21  geographically.
22     Q.   How do you know that -- that the survey
23  research firm did the random selection process
24  properly?
25     A.   I've worked with this firm for more than two
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1  decades.  I have visited with them.  I have seen
2  their system.  I've watched them collect data.  I
3  have every confidence that they used it
4  appropriately.  And as I note in my report, it is
5  standard practice for interviews to be monitored by
6  Research Supervisors in real time.  So I -- I have
7  every confidence that they followed the protocol.
8     Q.   Sticking specifically with random geographic
9  selection based on different telephone numbers from



10  different regions, however well founded the
11  assumption you're making is, it would be fair to say
12  it's an assumption; you didn't personally
13  investigate this?
14     A.   I did not personally investigate this;
15  that's correct.  I relied upon the laws of
16  probability.
17     Q.   Is that another way of saying you relied
18  upon assumptions that you believed to be well
19  founded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, it's not an assumption.
22  I mean, laws of probability are the laws of
23  probability.  I relied on their operating as we
24  would expect them to operate.
25  ///
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1  BY MR. COHEN:
2     Q.   Reliance on the belief that a survey
3  research firm is operating as you would expect them
4  to operate with respect to the gathering of data is
5  typical in survey research?
6     A.   Can you read that back.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  Reliance on the



10          belief that a survey research firm is
11          operating as you would expect them to
12          operate with respect to the gathering
13          of data is typical in survey
14          research?")
15          THE WITNESS:  Yes, it is quite typical.  As
16  I indicated, there may be ways that you can monitor
17  their procedures, and I've done that in this
18  particular case.  However, you would also not want
19  to be physically present when the interviewing is
20  taking place, for fear of compromising the double
21  blind character of the -- of the survey.  So yes,
22  you'd have to -- you have to, at some level, make an
23  assumption.
24  BY MR. COHEN:
25     Q.   Have you conducted any sort of analysis
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1  regarding whether persons living in different
2  regions understand the term biodegradeable
3  differently?
4     A.   I have not.
5     Q.   You are not offering any opinion on that
6  subject, are you?
7     A.   I am not.
8     Q.   In your survey, respondents' gender was
9  recorded by your researchers, by observation;



10  correct?
11     A.   That's correct.
12     Q.   That means that someone listens to that
13  person's voice and makes an estimation regarding
14  that person's gender?
15     A.   In general, that is true, although if it's
16  unclear, the instructions are to ask some of the
17  time.  I don't want to characterize it as -- let me
18  withdraw it.
19          A significant portion of the time it's done
20  by estimation; correct?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  No, it's not done by
23  estimation.  It's done by observation.
24  BY MR. COHEN:
25     Q.   That's a fair point.
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1          A significant portion of the time it's done
2  by observation?
3     A.   Yes.
4     Q.   What's the error rate when survey
5  researchers make that observation?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, it depends on what the
8  instructions are.  If they are instructed to ask
9  when they are uncertain, the error rate is very



10  small.  If people are not asking that question, then
11  you could find maybe 5 percent of the cases where
12  the gender may be misidentified in a telephone call.
13  BY MR. COHEN:
14     Q.   In the situation where individuals are
15  instructed, researchers are instructed to ask if
16  they are uncertain, what's the basis for your
17  assertion that the error rate in that situation is
18  very small?
19     A.   I -- I've done survey research using
20  telephone interviewing for more than 30 years and
21  have seen studies that have looked at just that
22  issue, and the error rates tend to be very small.
23     Q.   Can you identify some of those studies for
24  me now?
25     A.   Not off the top of my head.  Some of them go
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1  back to my days in advertising.  They would not have
2  been published studies, but they would have been
3  research that we did in the context of the
4  advertising research I was engaged in.
5     Q.   Were the survey researchers in your survey
6  instructed to inquire if, based on observation, they
7  were uncertain?
8     A.   They were.  It's a part of their general
9  training, that if they can't determine, then they



10  should ask the question.
11     Q.   How would you establish that that is a part
12  of their general training?
13     A.   Well, we'd have to look at the nature of the
14  training they receive.
15     Q.   Is that something that was produced to the
16  Federal Trade Commission?
17     A.   No, it was not.
18     Q.   Is that something you possess?
19     A.   I don't believe I possess a copy.
20     Q.   Let me direct you to Exhibit 2, which I
21  believe is, again, the screenshots of the survey
22  questions, and specifically, S2, it states record
23  gender from observation; correct?
24     A.   That's correct.
25     Q.   It doesn't say inquire if you're uncertain,
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1  does it?
2     A.   No, it does not.
3     Q.   There are other survey questions in
4  Exhibit 2, and I'll give you an example, but let's
5  go to Question 1, for instance.
6          You would agree with me, would you not, in
7  Question 1 there's a specific instruction that is
8  given to the researcher about how to act, depending
9  on what answer they receive; correct?



10     A.   Well, there's an instruction about probing,
11  and they were given the specific probe to use.  And
12  they were given instructions about how to record the
13  response, yes.
14     Q.   And there's no instruction about probing if
15  the researcher is uncertain about the respondent's
16  gender, is there?
17     A.   No, there's not.
18     Q.   Have you conducted any analysis of any sort
19  regarding whether persons of different genders
20  understand the term biodegradable differently?
21     A.   I have not.
22     Q.   You're not offering any opinion on that
23  subject, are you?
24     A.   If I'm asked to render an opinion, I may.  I
25  have data that would speak to that question.
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1     Q.   What data do you have that would speak to
2  that question?
3     A.   Well, we did capture gender in my survey,
4  and -- and so we could do an analysis of people's
5  responses by gender.  I have not done that.
6     Q.   That you haven't done that -- withdrawn.
7          It's not in your report at the moment;
8  correct?
9     A.   It is not.



10     Q.   And you haven't yet been asked to do that,
11  have you?
12     A.   I have not.
13     Q.   It's the case, isn't it, that
14  African-Americans represent approximately
15  12.6 percent of the population?
16     A.   Approximately.  I don't know the decimal
17  point, but that's a reasonable range.
18     Q.   Do they make up approximately 12 percent of
19  the population of persons 66 or older?
20     A.   I -- I haven't looked at that recently.  I
21  don't know.
22     Q.   More broadly, is the ethnographic makeup of
23  the population consistent across age groups 18
24  through 34, 35 through 49, 50 through 65, and 66 and
25  older?
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1     A.   You're going to have to read that back.
2          (The previous question was read back
3          by the court reporter as follows:
4              "QUESTION:  More broadly, is the
5          ethnographic makeup of the population
6          consistent across age groups 18
7          through 34, 35 through 49, 50 through
8          65, and 66 and older?")
9          THE WITNESS:  Do you mean in my survey?



10  BY MR. COHEN:
11     Q.   No.  I mean across the population.
12     A.   Then I'm lost because I don't know what
13  you're asking.
14     Q.   Let's approach it this way:  And for the
15  next series of question we're talking about the
16  population.  We can put your survey to the side for
17  the moment.
18          You would agree with me that there are many
19  ethnographic groups in the United States; correct?
20     A.   Certainly.
21     Q.   And we discussed earlier that 12 percent of
22  the population, overall, is African-American;
23  correct?
24     A.   That's correct.
25     Q.   And you testified that you weren't sure one
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1  way or the other whether they -- African-Americans
2  also make up 12 percent of the population of persons
3  66 and older; correct?
4     A.   I don't know as I sit here today.
5     Q.   So you don't know, to phrase it differently,
6  whether with respect to African-Americans, the
7  ethnographic makeup of the population 66 or older is
8  the same as it is with respect to the population at
9  large?



10     A.   If I understand the question, I think the
11  answer is no.
12     Q.   So putting aside African-Americans as one
13  particular ethnographic group, is the ethnographic
14  makeup of the population consistent across age
15  groups 18 to 34, 35 to 49, 50 to 65, and 66 and
16  older?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If what you're asking is are
19  there different percentages of various ethnic groups
20  within different age categories, the answer is yes.
21  BY MR. COHEN:
22     Q.   You actually -- your articulation is much
23  better than mine.
24          The ethnographic makeup of the population of
25  persons 66 or older is disproportionately white,
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1  isn't it?
2     A.   I believe that's correct.
3     Q.   A survey that over-includes persons 66 or
4  older would under-include minorities; correct?
5     A.   It may, yes.
6     Q.   The ethnographic makeup of the population of
7  persons 50 to 65 is disproportionately white, isn't
8  it?
9     A.   Yes.  Again, if you're defining -- if you're



10  defining whites as to exclude Hispanics, for
11  example, yes.
12     Q.   A survey that over-includes persons 50 to 65
13  would under-include minorities, including Hispanics;
14  correct?
15     A.   That would be correct.
16     Q.   Have you conducted any analysis of any sort
17  regarding whether minorities understand the term
18  biodegradeable differently?
19     A.   I have not.
20     Q.   You're not offering any opinion on that
21  subject, are you?
22     A.   I am not.
23     Q.   You set quotas for how many people 66 and
24  older could participate in your survey; correct?
25     A.   I did.
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1     Q.   On what were those quotas, was that quota
2  based?
3     A.   Well, the quota was based on a desire to
4  assure some minimum representation of various age
5  groups and was -- and they were not hard quotas,
6  they were a range.  And I as I sit here today, I
7  don't recall the specific range, but the idea and
8  purpose behind doing so was to simply assure a
9  reasonable dispersion across the age categories.



10     Q.   You mentioned that part of the goal was to
11  assure minimum representation.  Why wouldn't the
12  goal be to assure as close to optimal representation
13  as possible?
14     A.   Because I didn't think that that was
15  necessary, given the topic.
16     Q.   And why didn't you think it was necessary,
17  given the topic?
18     A.   Because I wasn't interested in specific age
19  differences; I was interested in people's general
20  understanding of the term biodegradeable, and I
21  simply wanted a reasonably representative and
22  diverse set of age ranges.  I wasn't trying to match
23  the population of the United States.
24     Q.   The quota for people 66 and over was 115 out
25  of 400; correct?
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1     A.   I think that's correct.  Yes.
2     Q.   104 people were excluded because you'd
3  exceeded the quota for people 66 and older; correct?
4     A.   That's correct.
5     Q.   The quota for people 50 to 65 was 115 out of
6  400; correct?
7     A.   I'm sorry?
8     Q.   I apologize.  I'll just repeat the
9  question --



10     A.   Yeah.
11     Q.   -- withdraw the question.  I'll repeat it.
12     A.   Yeah.
13     Q.   The quota for people 50 to 65 was 115 out of
14  400; correct?
15     A.   That's correct.
16     Q.   41 people were excluded for exceeding that
17  quota; correct?
18     A.   That's correct.
19     Q.   The percentage of respondents in your survey
20  that were 66 and over is 29 percent; correct?
21     A.   I believe that's correct.
22     Q.   What percentage of the population of
23  consumers aged 15 and older do people 66 and older
24  represent?
25     A.   I'm sorry.  I -- you're going to have to
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1  repeat the question or read it back.
2          MR. COHEN:  Ma'am, if you would please.
3          (The previous question was read back
4          by the court reporter as follows:
5              "QUESTION:  What percentage of
6          the population of consumers aged 15
7          and older do people 66 and older
8          represent?")
9          THE WITNESS:  As I sit here today, I really



10  can't tell you.
11  BY MR. COHEN:
12     Q.   That's not something you consider when
13  preparing your report?
14     A.   It was not.  I -- I didn't even look at
15  consumers under 18.
16     Q.   Let me rephrase the question to make sure
17  that -- and I don't mean to be excessively nit-picky
18  here, but what percentage of the population of
19  consumers aged 18 and over do people 66 and over
20  represent?
21     A.   And as I sit here today, I don't recall that
22  either.
23     Q.   And that's not something you considered when
24  preparing your report?
25     A.   I didn't give it a great deal of thought,
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1  no.
2     Q.   You didn't give it any thought or not a
3  great deal of thought?  What thought did you give
4  it?
5     A.   Well, I did give it some thought at the time
6  I established quotas, but I was more concerned with
7  establishing, you know, representation, adequate
8  representation in the various age categories, and
9  not with mapping the exact demographics of my sample



10  into the population.
11     Q.   If I told you that the percentage of
12  consumers aged 15 and older represents around
13  18 percent of the population of American consumers,
14  would you have any reason to disagree with me?
15     A.   Let me be sure I understood the question.
16  Hat consumers 15 years and older represent --
17     Q.   No, I misspoke.  You're absolutely right.
18          If I told you that the percentage of
19  consumers who are 66 and older represents around
20  18 percent of the population of American consumers
21  who are 15 and older, would you have any reason to
22  disagree with me?
23     A.   That sounds about right.
24     Q.   The percentage of respondents in your survey
25  that was 50 to 65 -- or that were 50 to 65 years of
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1  age was also 29 percent; correct?
2     A.   I believe that's correct.
3     Q.   What percentage of the population of
4  consumers aged 15 and older do people 50 to 65
5  represent?
6     A.   Again, as I sit here today, I -- I don't
7  know the answer to that and -- and I certainly don't
8  know for 15 or 18.
9     Q.   That's not something you considered when



10  preparing your report; correct?
11     A.   No.  Only in the most general sense of
12  thinking about establishing quotas.
13     Q.   If I told you that the population of
14  American consumers between 50 to 65 represent around
15  24 percent of the population of American consumers
16  aged 15 and older, would you have any reason to
17  disagree with me?
18     A.   Again, that sounds about right.  I haven't
19  looked recently at population demographics.
20     Q.   And just so that the record is clear -- and
21  I apologize for asking you a question where I think
22  I already know the answer -- what percentage of the
23  population of consumers aged 18 and older do people
24  50 to 65 represent?
25     A.   Again, as I sit here today, I -- I can't
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1  tell you.
2     Q.   That's not something you considered when
3  preparing your report?
4     A.   I didn't consider that specific fact.  I
5  mean, as I said, I did consider it in the sense of
6  trying to establish reasonable quotas for the
7  sample.
8     Q.   Have you conducted any analysis of any sort
9  regarding whether persons of different ages



10  understand the term biodegradeable differently?
11     A.   I have not.
12     Q.   You're not offering any opinion on that
13  subject, are you?
14     A.   I have not been asked to offer an opinion.
15  Again, it's something for which we have survey data
16  that could be used to inform the question, but I
17  have not been asked to address it.
18     Q.   If you were provided with information
19  suggesting that older Americans aged 50 and above
20  have a different understanding of the terms
21  biodegradable than younger Americans, would that
22  affect your opinions in this case?
23     A.   No.
24     Q.   Why not?
25     A.   I've collected data on both groups.  I mean,
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1  I have -- I have data.  They're both represented
2  here.  And to the extent that they are different,
3  then it would be reflected in the data.
4     Q.   Would it affect the conclusions that you
5  believe could be drawn from the data?
6     A.   I don't believe so.
7     Q.   So even if we assume that older Americans
8  have different views with respect to what the term
9  biodegradeable means, and over -- we further assume



10  that older Americans are overrepresented in your
11  survey, that would not affect your conclusions?
12     A.   No, it would not.
13     Q.   And why not?
14     A.   Because we have data on each of the various
15  age groups.  We could look at the degree to which
16  there may be age differences.  I frankly don't think
17  there are any, based on my reading of the responses.
18  But as I said earlier, I haven't done a specific
19  analysis by age.
20     Q.   What if that analysis were done and
21  demonstrated that Americans below the age of 50 had
22  different views with respect to what biodegradeable
23  meant?
24     A.   And what?
25     Q.   Would that affect your conclusions?
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1     A.   Well, it would depend on what the
2  differences were.  It may or may not.  They could be
3  uncertain in different ways but still be uncertain.
4  They could be skeptical in different ways but still
5  be skeptical.  It would really depend on what the
6  nature of the differences were.
7     Q.   What would be some examples of differences
8  where it would affect your overall conclusions?
9     A.   Well, if one group categorically agreed on a



10  particular definition of biodegradeable and another
11  group did not, then I think that's a -- that's an
12  interesting piece of information and -- and might be
13  worth pointing out.
14     Q.   Is that the only circumstance you can think
15  of where differences between the age groups might
16  affect your conclusions?
17     A.   Well, I -- yes, I think so.
18     Q.   You'd agree that measured against the actual
19  population of American consumers aged 15 and older,
20  the population in your survey is unrepresentative,
21  at least because Americans 50 and older are
22  overrepresented?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, we keep using 15.  I've
25  been very clear that there was no one in the sample
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1  under 18, and so -- so they're not even in the
2  sample.  So the fact that they're not in the sample
3  clearly means that they are -- they're not
4  overweighted.  They're -- I mean, they're not there.
5          MR. COHEN:  Ma'am, can you read back my
6  question.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  You'd agree that



10          measured against the actual
11          population of American consumers aged
12          15 and older, the population in your
13          survey is unrepresentative, at least
14          because Americans 50 and older are
15          overrepresented?")
16          THE WITNESS:  You asked me if Americans 15
17  and older are overrepresented?  They're not in my
18  sample.  They can't be overrepresented.
19  BY MR. COHEN:
20     Q.   That's not what I asked.
21     A.   Okay.
22     Q.   I'll ask it again.
23          You'd agree that measured against the actual
24  population of American consumers aged 15 and
25  older -- so not just those between 15 and 18, but
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1  15, basically, to the end of when you become an
2  Amer- -- you are an American consumer, the
3  population in your survey is unrepresentative, at
4  least because Americans 15 and older are
5  overrepresented?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Are you saying 50 or 15?
8          MR. COHEN:  Ma'am, can you read back the
9  question, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  You'd agree that
13          measured against the actual
14          population of American consumers aged
15          15 and older -- so not just those
16          between 15 and 18, but 15, basically,
17          to the end of when you become an
18          Amer- -- you are an American
19          consumer, the population in your
20          survey is unrepresentative, at least
21          because Americans 15 and older are
22          overrepresented?")
23  BY MR. COHEN:
24     Q.   I misspoke.
25     A.   Okay.
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1     Q.   You're absolutely right.  So at the end of
2  the question I'll try and see if I can ask the whole
3  question again.
4          You'd agree that measured against the actual
5  population of American consumers aged 15 and older,
6  the population in your survey is unrepresentative,
7  at least because Americans 50 and over are
8  overrepresented?
9     A.   Okay.  I would agree that is not



10  representative of the actual age distribution of the
11  American population aged 15 and older.  Yes.
12     Q.   Notwithstanding the fact that it is not
13  representative of the actual age distribution of the
14  American population of consumers, it remains
15  sufficiently valid for the court to rely upon?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Absolutely.  Yes.
18  BY MR. COHEN:
19     Q.   So let me take a step back.  I'm just going
20  to re-ask the question that we had -- I had some
21  difficulty articulating earlier, but I want to make
22  sure that I don't get a different answer if I use
23  the word 18 instead of 15.
24          You'd agree that measured against the actual
25  population of American consumers age 18 and older,
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1  the population in your survey is unrepresentative,
2  at minimum, because Americans 50 and older are
3  overrepresented?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  It is certainly the case that
6  it is unrepresentative with respect to the actual
7  population demographics related to age.
8  BY MR. COHEN:
9     Q.   And notwithstanding that feature, they



10  remain sufficiently valid for the court to rely
11  upon?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  Yes, it does.
14          MR. COHEN:  Have we marked Exhibit 7?
15          (Plaintiff's Exhibit 7 was marked
16          for identification by the court
17          reporter and is attached hereto.)
18  BY MR. COHEN:
19     Q.   Let's take a look at Exhibit 7.
20 Dr. Stewart, a copy for you.
21     A.   Thank you.
22     Q.   And let me provide copies to your counsel.
23          Do you recognize this document?
24     A.   I do.  It's printed in a different fashion
25  than I believe it was produced, but it -- I do
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1  recognize it.
2     Q.   And what is this document?
3     A.   These are summary tabulations of the results
4  of the survey.
5     Q.   I direct you to the results for Question S4,
6  which is "Do you or anyone in your household work
7  for any of the following?" Correct?
8     A.   That's correct.
9     Q.   44 percent of the respondents in your survey



10  were coded as being, quote, retired, slash,
11  unemployed, slash, disabled; correct?
12     A.   That's correct.
13     Q.   What percentage of American consumers aged
14  15 and older are retired?
15     A.   As I sit here today, I don't know.
16     Q.   That's not something you considered when you
17  prepared this report?
18     A.   I really didn't.
19     Q.   Have you conducted any analysis of any sort
20  regarding whether retired persons understand the
21  term biodegradeable differently?
22     A.   I have not.
23     Q.   You're not offering any opinion on that
24  subject, are you?
25     A.   I have not -- I have not been asked to offer
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1  such an opinion.  The data would lend themselves to
2  doing an analysis of that, but I have not done that
3  analysis.
4     Q.   What percentage of American consumers aged
5  15 and older are disabled?
6     A.   I -- as I sit here today, I don't know.
7     Q.   That's not something you considered when you
8  prepared your report?
9     A.   I really didn't.



10     Q.   Have you considered any -- strike that.
11          Have you conducted any analysis of any sort
12  regarding whether disabled persons understand the
13  term biodegradeable differently?
14     A.   I have not.
15     Q.   And you're not offering any opinion on that
16  subject, are you?
17     A.   I'm not.
18     Q.   What percentage of American consumers aged
19  15 and older are unemployed?
20     A.   Off the top of my head, I -- I can't tell
21  you.  And it would vary depending on how you defined
22  unemployed.  People have left the labor force and
23  are unemployed, but the unemployed statistics don't
24  reflect that.  But it's generally thought the real
25  unemployment rate is somewhere in the vicinity of 12
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1  to 14 percent.
2     Q.   The percentage of American consumers aged 15
3  and older who are unemployed is not something you
4  considered when you prepared this report, is it?
5     A.   It's not.
6     Q.   Have you conducted any analysis of any sort
7  regarding whether unemployed persons understand the
8  term biodegradeable differently?
9     A.   I have not.



10     Q.   You're not offering any opinion on that
11  subject, are you?
12     A.   I'm not.
13     Q.   Does disabled, as it's used here in Table
14  S4, include only people who are too disabled to
15  work, or does it include people with disabilities
16  but who are employed?
17     A.   It could include people who are disabled and
18  employed, depending on how people interpreted the
19  term.
20     Q.   It would depend on how survey respondents
21  interpreted the term; correct?
22     A.   Yes.  Generally, I think they would
23  interpret it in the sense of are you employed or
24  not, and disabled would be unemployed, but I suppose
25  somebody could interpret it differently.
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1     Q.   You're not sure one way or the other
2  definitively?
3     A.   No, I'm not.
4     Q.   Can you tell me how many of the 44 percent
5  are disabled, how many are unemployed, and how many
6  are retired?
7     A.   I cannot.
8     Q.   Does that data exist?
9     A.   I don't believe that's the way the question



10  was asked, but I will tell you momentarily.
11          No, there was simply one category --
12  retired, unemployed, disabled -- that people could
13  select from the list of organizations that people
14  might work for or not work for.
15     Q.   Put differently, it's not possible to tell
16  how many are disabled, how many are unemployed, or
17  how many are retired, based on the way the question
18  was asked?
19     A.   That's correct.
20     Q.   Is it possible to determine, based on the
21  data produced to the FTC and also publicly available
22  census data or other publicly available data that
23  you're aware of, whether your survey overrepresents
24  people in the category defined as, quote, retired,
25  slash, unemployed, slash, disabled, relative to the
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1  percentage of American consumers falling within that
2  category?
3     A.   It would probably be possible to find some
4  census data that could be brought to bear for
5  purposes of comparison.
6     Q.   How would we be able to do that if we're not
7  able to tell how many persons are retired, versus,
8  how many persons in your survey were unemployed,
9  versus, how many persons in your survey were



10  disabled?
11     A.   Well, we would need to find data that either
12  asks the question in the same way -- and this is a
13  very common way to ask this question -- or we would
14  need to try to aggregate across multiple categories.
15     Q.   Can you aggregate across multiple categories
16  if a person is both unemployed and disabled?
17     A.   You could get a rough estimate, but you run
18  risk of doing some double counting.  We would only
19  count them once in response to this question, but if
20  you had data that broke things out retired,
21  unemployed, disabled, a person might conceivably
22  appear in more than one category.
23     Q.   Is there some piece of survey -- publicly
24  available survey data that you can point me to where
25  we could get an estimate of the percentage of the
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1  population of American consumers that fall within
2  this category, retired, slash, unemployed, slash,
3  disabled?
4     A.   Not as I sit here today.  As I said, there
5  are -- this is a very common way to ask about this
6  particular category of unemployment or employment,
7  but I can't point you to a specific source today.
8     Q.   Assume we can't tell one way or the other
9  whether those individuals are overrepresented or



10  underrepresented or represented in exactly the
11  optimal proportion.  Your survey would still remain
12  sufficiently valid for the court to rely upon it?
13     A.   Yes, I believe so.
14     Q.   And why is that?
15     A.   We have -- we have data across a range of
16  types of individuals -- employed, not employed --
17  you know, we can look at their responses, broken out
18  by whatever category we choose to put them in, and
19  determine whether or not there are differences.  So
20  if there's reason -- you know, if there's reason to
21  do that analysis, if somebody would like to
22  determine whether or not the results are different
23  for retired, unemployed, disabled, and the rest of
24  the sample, the data are available, we could
25  certainly do that analysis.  I don't have any reason
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1  to believe that we will get a difference.
2     Q.   You didn't ask consumers how much time it
3  would take for plastic labeled biodegradeable to
4  biodegrade, did you?
5     A.   I did not.
6     Q.   That's probative of the consumer perception
7  question at issue in this case, isn't it?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It certainly is.



10  BY MR. COHEN:
11     Q.   Why didn't you ask consumers how much time
12  it would take for plastic labeled biodegradeable to
13  biodegrade?
14     A.   Because I was more interested in
15  understanding what people's general understanding of
16  biodegradability was and obtaining responses in the
17  respondent's own words that provided any caveats,
18  qualifications, contingencies.
19          And we did get people who talked about
20  plastic specifically.  We had people who talked
21  about other materials.  And I thought this was a
22  much more useful way of asking questions about the
23  understanding of biodegradability in general, which
24  was the purpose of the survey, rather than the
25  biodegradability of a very specific substance.
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1     Q.   Are there any other reasons?
2     A.   That's the primary reason.  I don't -- I
3  don't think of any other reasons.
4     Q.   You indicated that you were more interested
5  in -- and I'm paraphrasing, but correct me if it's
6  not a fair paraphrase -- you're more interested in
7  consumer's views of biodegradability, generally.
8  Why were you more interested in that?
9     A.   Because I think that's the more relevant



10  question here.  To the degree that there are -- that
11  people perceive there to be differences in the
12  biodegradability of materials, I think it's
13  important to understand that.  If you ask people
14  only about one material, focus people on only one
15  material, you really don't get an understanding of
16  the richness that's associated with the
17  understanding of biodegradability.
18          And that's what I was really interested in.
19  We pick up differences associated with materials in
20  context in the responses of the survey -- to the
21  survey, but we -- we get a much richer understanding
22  of biodegradability by asking the more general open
23  ended questions.
24     Q.   You weren't told by anyone that you should
25  focus on that topic, were you?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I wasn't.  No, I was not told
3  that I should focus on that topic.  I was given two
4  other surveys, one by the American Plastics Council
5  and one by Synovate, and asked to evaluate those and
6  asked, you know, how I would do those differently.
7          So they -- they guided my thinking, and both
8  of those dealt with the more general question of
9  biodegradability, and that's why I took the approach



10  that I did.
11  BY MR. COHEN:
12     Q.   Certain of the questions in APCO and
13  Synovate specifically asked consumers for estimates
14  of biodegradation times; correct?
15     A.   They do.
16     Q.   You didn't ask consumers how much time it
17  would take for plastic labeled ECM biodegradeable to
18  biodegrade, did you?
19     A.   I did not.
20     Q.   That's the primary consumer perception
21  question at issue in this case, isn't it?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  It's -- I think it's a
24  subclass of the question that's -- that's at issue
25  in this case.  I think that there is a broader
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1  issue, and that is, what do people understand about
2  biodegradability generally.
3  BY MR. COHEN:
4     Q.   When you say it's a subclass of that issue,
5  what do you mean by that?
6     A.   Well, what I mean by that is if we're not
7  applying a term that demonstrably has many different
8  meanings to consumers in a specific context -- and I
9  don't think that you can interpret results obtained



10  for plastics or any other specific material alone
11  without having a more general understanding of what
12  people understand the term biodegradability to mean.
13     Q.   Is there any other reason why you didn't ask
14  consumers how much time it would take for a plastic
15  labeled ECM biodegradeable to biodegrade?
16     A.   I was interested -- as I've said before, I
17  was interested in people's general perceptions of
18  biodegradability, without putting in their heads any
19  information about context or material.  And, you
20  know, that -- that's the way the questions were
21  framed, and to the extent that we got results that
22  speak to context or speak to plastic or other
23  materials, I think that's relevant and important,
24  but again, it's the more general understanding of
25  biodegradability that I think is really important
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1  here.
2     Q.   Why not ask two sets of questions, one
3  directed to understanding consumers' general
4  understanding of biodegradability and another asking
5  ECM specific questions such as how much time it
6  would take for plastic labeled ECM biodegradeable to
7  biodegrade?
8     A.   Because that wasn't really within the scope
9  of my assignment.  I was really asked to evaluate



10  the concept of biodegradability, to design a survey
11  that would correct the flaws that are present in the
12  Synovate survey and the APCO survey, and that's what
13  I did.
14     Q.   And the scope of your assignment was defined
15  by counsel?
16     A.   My clients generally do define the scope of
17  my assignment, yes, even if they're attorneys.
18     Q.   And in this case, specifically, the scope of
19  your assignment was defined by counsel; correct?
20     A.   That's correct.
21     Q.   You would agree with me, wouldn't you,
22  that -- well, let me just ask one further question.
23          There isn't any reason why -- putting aside
24  what the scope of your assignment is and putting
25  aside the fact that you have an obligation to comply
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1  with the scope of your assignment, there isn't any
2  reason from the standpoint of consumer perception
3  research why one could not ask both questions
4  related to the general understanding of
5  biodegradability and then also ask questions
6  specific to how much time it would take a plastic
7  labeled ECM biodegradeable to biodegrade; correct?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  You could -- you certainly



10  could design a different survey that asks different
11  questions.
12  BY MR. COHEN:
13     Q.   You would agree with me, wouldn't you?  I
14  think you've mentioned this, I think, already, that
15  consumers' understanding of what the word
16  biodegradeable means is central to this case?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  It's my understanding that it
19  is, yes.
20  BY MR. COHEN:
21     Q.   Consumers' understanding of what a word
22  means is always based, at least to a degree, on
23  their prior belief about what the word means, isn't
24  it?
25     A.   If they have a prior belief, yes.
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1     Q.   If an advertiser doesn't do anything one way
2  or another to influence how consumers -- withdrawn.
3          It's the case that you had a screening
4  question, to ask consumers in your survey whether or
5  not they had a general understanding of what the
6  phrase term biodegradeable means; correct?
7     A.   That's correct.
8     Q.   So at least with respect to the respondents
9  in your survey, we're were not dealing with



10  individuals who had no prior belief as to what the
11  term biodegradeable means?
12     A.   That's correct.
13     Q.   So if an advertiser doesn't do anything one
14  way or another to influence how consumers understand
15  a word, then those consumers' understanding of that
16  word will come exclusively from their prior beliefs;
17  correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, or the media or it could
20  be any number of other sources that may -- may come
21  into play.  Certainly, prior beliefs are one of
22  those.
23  BY MR. COHEN:
24     Q.   Well, prior beliefs are an amalgam of media,
25  things the consumer has seen on television, things
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1  someone told the consumer, the consumer's education,
2  and so forth.  You'd agree with that; right?
3     A.   All of those things can influence prior
4  beliefs, yes.
5     Q.   So if the advertiser doesn't do anything one
6  way or another to influence how consumers understand
7  a word, then their understanding of what that word
8  means will come exclusively from their prior
9  beliefs, however those prior beliefs were otherwise



10  created?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  No.  Consumers very
13  frequently, when confronted with something they
14  don't understand, pull out a smartphone, go to the
15  Internet, and gather information.  And that wasn't a
16  prior belief.  It's an immediate communication that
17  will influence their -- their perceptions.  But it's
18  not -- it's not a prior belief.  It's another piece
19  of information.
20  BY MR. COHEN:
21     Q.   Do you have any evidence that suggests that
22  any consumer confronted with the claim ECM
23  biodegradeable went online and Googled or researched
24  what the word biodegradeable might have meant?
25     A.   Yes.
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1     Q.   And what is that?
2     A.   Well, I actually Googled the question "How
3  long does it take material to biodegrade?"  And
4  there is an enormous amount of material on the
5  Internet that's present.  People have contributed to
6  it.  Some of this are blogs.  Some of it are formal
7  websites.  Some of it is -- is trade organizations.
8  There's just an enormous amount of activity around
9  the definition of this term.



10          So clearly -- clearly, consumers are engaged
11  in a conversation about -- about this topic, which
12  suggests that people are going online and sharing
13  information, obtaining information.
14     Q.   Okay.  Do you know one way or the other
15  whether those consumers are doing that after being
16  exposed to marketing materials regarding ECM
17  plastic?
18     A.   I don't know that.
19     Q.   Do you know whether those consumers that
20  you're referencing represent any material portion of
21  the population of American consumers?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  I don't know what portion they
24  may represent.  No.
25  ///
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1  BY MR. COHEN:
2     Q.   Assume that an advertiser doesn't define the
3  word "free" in its ads.  This is probably a problem
4  that you've confronted before.  Consumers would
5  understand free based solely on their prior beliefs
6  regarding that term; correct?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Unless there's other
9  information available, yes.



10  BY MR. COHEN:
11     Q.   Do you think it's likely the consumers would
12  Google what the word "free" means?
13     A.   Some consumers might very well.  It's not at
14  all difficult to find consumers sharing information
15  with one another.  You know, what does this mean,
16  and obtain information from others.  I don't know
17  how many people would do that, but it certainly
18  happens.
19     Q.   Let's assume that no material number of
20  consumers, when confronted with an advertisement
21  that says the word "free" Google what the word
22  "free" means.  And let's assume that the advertiser
23  understands free to mean that a promotional item is
24  free, but the consumer will still pay shipping and
25  handling.  Consumers understand the term "free" to
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1  mean no cost of any kind.
2          So do you understand the framework that I'm
3  asking you to assume?
4     A.   I do.
5     Q.   In this case, if an advertiser and consumers
6  have a different understanding of what the word
7  "free" means, the advertiser has a burden or the
8  burden to clarify what it means; correct?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  I think that's the case where
11  if people didn't have an understanding, and I
12  believe they do, that free often excludes shipping
13  and handling; that at some point in the purchase
14  process, it would be appropriate for -- for the
15  advertiser to indicate shipping and handling not
16  included.
17  BY MR. COHEN:
18     Q.   So if a material portion of consumers did
19  not understand that free included shipping and
20  handling, then if I understood you correctly, the
21  advertiser would have a burden at some point in the
22  purchase process to clarify that?
23     A.   I -- I think that is correct, yes.
24     Q.   Let's take a look all the way back to
25  Exhibit 1, your report in this case.  Let me
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1  actually just ask one follow-up question about the
2  hypothetical we were discussing.
3          So in the situation where the advertiser
4  would have an obligation to clarify at some point in
5  the purchase process that shipping and handling is
6  going to be assessed -- so it's not free as some
7  portion of consumers might understand that term --
8  if the advertiser fails to do that, you would agree
9  with me, would you not, that deception has occurred?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  Well, I have to put this in
12  the context of your hypothetical, which is consumers
13  don't have an understanding that shipping and
14  handling is not included in the term "free."
15  BY MR. COHEN:
16     Q.   That was my hypothetical.
17     A.   If that is the case, then I would agree with
18  you.
19     Q.   Let's take a look at Exhibit 1, I believe
20  page 27.
21     A.   By the way, when you get to a stopping
22  point, it would be nice to take a break.
23     Q.   Do you need to -- why don't we -- do you
24  want to just take an early lunch break?  I mean,
25  this is a logical place to do it.  Do you want an
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1  hour for lunch?
2     A.   That would make sense to me.
3     Q.   Okay.
4     A.   At least a break.
5          MR. COHEN:  We'll go off the record.
6          (A discussion was held off the record.)
7
8          (Whereupon, at the hour of
9          11:50 a.m., a luncheon recess was



10          taken, the deposition to be resumed
11          at 12:50 p.m.)
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1     LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       12:50 P.M.
3
4                 DAVID STEWART, Ph.D.,
5           having been previously duly sworn,
6         was examined and testified as follows:
7
8                     EXAMINATION
9  BY MR. COHEN:



10     Q.   Welcome back, Mr. Stewart.  I hope you had a
11  nice lunch.
12          Did you speak with anyone during the lunch
13  break regarding this deposition or this matter in
14  any way?
15     A.   No.
16     Q.   Just to back up something that I believe we
17  discussed earlier -- and again, I don't want to
18  mischaracterize prior testimony.  If I understood
19  you correctly, one potential problem with adding
20  additional questions to a telephone survey is that
21  it makes the telephone survey longer.  Did I
22  understand that correctly?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Yes, that's an issue.  The
25  length of a survey, particularly on the telephone,
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1  is a cause of concern.  So the more questions you
2  add, the longer it can get.
3  BY MR. COHEN:
4     Q.   And that is something that is of concern?
5     A.   Well, we either have to keep things short or
6  we have to make some sort of effort to incent people
7  to stay on the phone for a longer period of time.
8     Q.   What do you mean incent people to stay on
9  the phone for a longer period of time?



10     A.   Well, if we know it's going to be a
11  half hour interview, then it may be necessary to
12  preschedule that so we identify a time where we call
13  people back.  We might need to compensate people,
14  some sort of, you know, monetary incentive or some
15  other incentive that might have value, in order to
16  get people to cooperate.
17     Q.   Were any of your calls in your survey
18  prescheduled calls?
19     A.   No, they were not.
20     Q.   Were any of the respondents compensated in
21  any way?
22     A.   No, they were not.
23     Q.   Let's go to Exhibit 1, which is your report.
24  Page 27, the last sentence in the first paragraph,
25  "Thus, my survey makes clear that two of three
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1  criteria required for a finding of deception, (1) a
2  false belief attributable to the action of the
3  marketer that is (2) material to consumers are not
4  present.
5          Did I read that correctly?
6     A.   Yes, you did.
7     Q.   You refer in a footnote to Jef Richards,
8  1990, Deceptive Advertising:  Behavioral Study of a
9  Legal Concept.  Is that correct?



10     A.   I do.
11     Q.   And the footnote says that that source will
12  provide a discussion of the legal definition of
13  deception and its behavioral science foundations.
14  Is that correct?
15     A.   That's correct.
16     Q.   Is it your contention that the Jef Richards
17  book states that deception cannot be found without a
18  false belief attributable to the market?
19     A.   He discusses three criteria for the
20  establishment of deception in those -- that --
21  that's included in the -- in the list.  Yes.
22     Q.   What is the first criteria?
23     A.   Well, there's three criteria.  The first is
24  that there is a false belief.  The second is that
25  false belief has been created by an action or
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1  inaction by the marketer.  And the third is that it
2  is material to the consumer -- that is, that it has
3  some effect on consumer behavior.
4     Q.   Are you relying on any source other than the
5  Jef Richards book for the contention that deception
6  under the FTC Act requires a false belief
7  attributable to the action of the marketer?
8     A.   Yes.
9     Q.   And what are those other sources?



10     A.   It's the FTC standard.
11     Q.   And can you be more specific, please?
12     A.   I -- I can't point you to a specific
13  document.  It -- it's available on the website.  But
14  it -- it's a well known, well established FTC
15  standard.
16     Q.   You mean available on the FTC's website?
17     A.   Yes.
18     Q.   Is there a particular case you can direct me
19  to?
20     A.   Not as I sit here today.  I mean, there --
21  there is a document on the FTC standards for
22  deception, and I -- I just can't point you to the
23  particular source at the moment.
24     Q.   And your contention is that that document --
25  that is, the FTC standards on deception -- includes
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1  the requirement that the false belief be
2  attributable to the action of the marketer?
3     A.   That's the standard.  Yes.
4     Q.   Other than what you've charac- -- the Jef
5  Richards source and what you've characterized in a
6  general way as FTC deception standards, is there
7  anything else that you're relying upon for that
8  proposition?
9     A.   Well, there's a very substantial literature



10  in the market, in the advertising area, that deals
11  with deception.  I'm not pointing to any one of
12  those documents or published papers, but certainly,
13  knowledge of that literature informs my opinion.
14     Q.   A control group isn't always necessary in
15  consumer survey research, is it?
16     A.   No.  There's certain types of consumer
17  survey research that does not require control.
18     Q.   And you can conduct consumer survey research
19  without using a control; correct?
20     A.   I have.
21     Q.   Can you identify -- well, in how many
22  instances have you conducted consumer survey
23  research without using a control?
24     A.   I -- I -- I can't give you an estimate.
25  Many surveys are not intended to establish
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1  causality.  There's no need for control in those
2  cases.  I've done a lot of descriptive surveys for
3  my academic research, for consulting, and in
4  litigation where there was no need for a control,
5  but we were trying to establish causation.
6     Q.   Were you trying to establish causation of
7  any sort in the survey that you conducted for ECM
8  BioFilms?
9     A.   No.



10     Q.   Do you understand Professor Frederick to be
11  attempting to establish causation in the survey that
12  he conducted for Complaint Counsel?
13     A.   That's my understanding, yes.
14     Q.   That he was attempting to establish
15  causation?
16     A.   A relationship between people's response to
17  the -- the ECM BioFilm's logo and certain beliefs,
18  yes.
19     Q.   So are you contending -- and I'm not sure if
20  you are -- are you contending that Professor
21  Frederick should have used a control?
22     A.   Well, if he's going to assess causation, he
23  should have used a control, yes.
24     Q.   What would you suggest that that control
25  might have been?
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1     A.   I haven't given that a great deal of
2  thought.  I mean, one approach could have been to
3  simply not use the ECM logo and simply put the term
4  biodegradeable and determine whether the action of
5  the marketer in this case, the ECM, produced a
6  different kind of response than a response to the
7  word alone.
8     Q.   Are you aware whether Professor Frederick
9  showed certain consumers plastic products that did



10  not contain the ECM logo?
11     A.   It was my understanding that he did, yes.
12     Q.   And that he showed other sets of consumers
13  plastic products that did contain the ECM logo;
14  correct?
15     A.   That's my understanding.  Yes.
16     Q.   And why does that not constitute a control?
17     A.   Well, it could be a control.  I'm not --
18  I -- I don't think I'm following your question.  The
19  issue is, you know, what are you controlling for?
20  It's my understanding that that -- and I'd have to
21  go back and look at his -- his many surveys, but
22  that some of the surveys were such that they used
23  the BioFilm logo and some did not, but I don't
24  remember all the specifics of what was done.
25     Q.   Professor Frederick asked consumers, in
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1  substance, how much time would it take for plastic
2  labeled ECM biodegrade to -- strike that.
3          In substance, Professor Frederick asked
4  consumers how much time it would take for plastic
5  labeled ECM Biodegradable to biodegrade; do you
6  recall that generally?
7     A.   I do.
8     Q.   Is it your contention that there was no
9  adequate control for that question?



10     A.   I don't believe there was an adequate
11  control.  I think an adequate control would have to
12  include something that examined what people
13  interpret the term biodegrade to mean.
14     Q.   What would the question be that would
15  correspond to the question I just asked, that would
16  constitute an adequate control?
17     A.   Well, again, I -- I -- I have not been asked
18  to design such a survey and I haven't thought a
19  great deal about it, but I would think that there
20  would be a need to use the term biodegrade as a part
21  of the control, in order to correct for pre-existing
22  beliefs about the definition of the term.
23     Q.   Can you give me an example of what that
24  question would sound like?
25     A.   It would sound very similar to the question
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1  you just read me.  What would differ would be what
2  people are shown.
3     Q.   The question that I just read you was not a
4  question that was accompanied by any visual image.
5     A.   Okay.
6     Q.   So if it's just a written question, what
7  would an adequate control be?
8     A.   Well, I don't know because if it's just a
9  written question, I'm not sure what the basis of



10  that information -- of an answer would be based on.
11     Q.   It wouldn't be based on a consumer's
12  perception or understanding of how much time it
13  would take for plastic labeled ECM biodegradeable to
14  biodegrade?
15     A.   Well, it -- it would be based on what they
16  believe biodegrade means.  I don't know what the ECM
17  BioFilm component adds.  If people are not aware of
18  that, they have no basis for answering that
19  question.
20     Q.   One circumstance when a control would not be
21  used is when it's unclear when -- strike that.
22          One circumstance when a control would not be
23  used is when it's unclear what would constitute an
24  adequate control; correct?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  Well, certainly, if you can't
2  think of what a control would be, you can't very
3  well design one in, but the fact that you don't have
4  a control puts you in a position where the inference
5  of causality is -- is really problematic.  So it's
6  certainly the case that you may have situations
7  where you don't know what the control might be and,
8  obviously, you can't just show people a blank piece
9  of paper, but the -- that makes it very difficult to



10  make any inferences about causality.
11  BY MR. COHEN:
12     Q.   What is the inference that you understand
13  Professor Frederick to be making with respect to
14  causality when he collected data regarding how much
15  time consumers believed it would take for plastic
16  products labeled ECM biodegradeable to biodegrade?
17     A.   Well, I think what he is attempting to do is
18  to draw inferences about what the ECM BioFilm
19  product, its label, its logo, information about it,
20  implies to consumers.
21     Q.   If I understand you correctly -- and I think
22  maybe I don't -- but if I understand you correctly,
23  you seem to be testifying that Professor Frederick's
24  question, which I've just paraphrased, was assessing
25  how consumers understood the language that was
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1  presented to them.
2     A.   I think in some cases the difficulty I'm
3  having is that Professor Frederick asked a lot of
4  different questions, and I don't know specifically
5  which one you're referring to.  And so if we really
6  want to get into the specifics, you know, we're
7  going to have to actually look at what was done,
8  what was shown the respondent, and what question was
9  asked.  It -- you know, there's just too much data



10  there for me to do justice to an answer from memory,
11  without having the --
12     Q.   Let's assume that Professor Frederick did,
13  in fact, ask how much time would it take for plastic
14  labeled ECM Biodegradable to biodegrade.
15     A.   Without showing people anything?
16     Q.   Without showing people anything.
17     A.   Okay.
18     Q.   What's the causal inference that you
19  understand Professor Frederick to be attempting to
20  draw from the results to that survey?
21     A.   That -- that statement causes consumers to
22  infer something about the length of time that the
23  product will take to biodegrade.
24     Q.   And what would be the control necessary, in
25  your mind, to give that question sufficient
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1  validity?
2     A.   I would probably remove the reference to the
3  specific product and simply ask, as I did in my
4  survey, how long do you think it would take for
5  something to degrade.  I might even go so far as to
6  ask how long would it take for plastic to degrade.
7  I think those provide a baseline that -- of
8  responding that is independent of any reference to
9  the ECM BioFilm product.



10     Q.   So if Professor Frederick had, in fact,
11  asked the questions that you just described, then
12  there would be adequate control?
13     A.   Perhaps.  Again, I would need to see the
14  full design, what people were asked, and -- and how
15  the analysis was done, but certainly, that would get
16  closer to a control.
17     Q.   You did review Professor Frederick's study
18  in preparation for this deposition?
19     A.   Yes, I did.
20     Q.   You didn't use a control in any of the work
21  you performed for ECM; correct?
22     A.   I did not.  I was not trying to make any
23  inferences about causality.
24     Q.   Do you contend that Professor Shane
25  Frederick is biased?
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1     A.   I --
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  I think that the approach he
4  took to the analysis demonstrates a lack of
5  objectivity, yes.  And so to that degree, yes, I
6  think there's bias.
7  BY MR. COHEN:
8     Q.   Are you contending that Professor
9  Frederick's approach lacks objectivity or that



10  Professor Frederick lacks objectivity?
11     A.   Well, I can't speak to his personality
12  characteristics.  I think his approach, the way he's
13  gone about his analysis, lacks objectivity.
14     Q.   Would another way to say this be that
15  Professor Frederick lacks objectivity because his
16  methodology is improper?
17     A.   I'm not sure that's the way I would say it.
18  I certainly think his methodology lacks objectivity.
19     Q.   I'm not sure that I understand the
20  difference.
21          You've testified that Professor Frederick's
22  methodology lacks objectivity; correct?
23     A.   That's correct.
24     Q.   And what is the basis for your belief that
25  his methodology lacks objectivity?
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1     A.   Well, there's several.  I mean, first of
2  all, the work that he did was not double blind.
3  Both he and his coders were very much involved in
4  the -- in the coding and both were very much aware
5  of what they were -- what they were hoping to find.
6  It's also very clear that he has failed to code
7  items, responses that people gave, that are clearly
8  relevant, such as "I don't know," "it depends," and
9  has coded some other responses that are, you know,



10  at best silly.  He's adopted a coding system that I
11  think serves to in -- analytic system that serves to
12  inflate his findings with respect to how long it
13  takes for something, particularly plastic, to
14  biodegrade.
15     Q.   Methodology aside, do you have any other
16  basis for your contention that Professor Frederick
17  lacks objectivity?
18     A.   No.  I -- what I -- what I'm addressing and
19  what I addressed in my report really went to the
20  question of the objectivity of the approach and the
21  methodology to the research that's reported.  It's
22  not a statement about a personality characteristic.
23     Q.   If it were established that your methodology
24  was improper, would that mean that you lack
25  objectivity?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  No, not at all.  It -- I mean,
3  things can be improper.  And to be quite objective,
4  I mean, things can be improper for many reasons.  A
5  lack of objectivity might be one of them, but there
6  are many reasons why a piece of research may not be
7  valid, that have little to do with whether the
8  researcher is objective or not.
9  BY MR. COHEN:



10     Q.   Can an expert lack objectivity, yet conduct
11  a methodologically sound survey?
12     A.   Yes, I think so.
13     Q.   Can an expert conduct a methodologically
14  flawed survey, yet be objective?
15     A.   Yes, I think so.
16     Q.   You testified that if it were to be
17  established that your methodology was improper, that
18  would not necessarily mean that you lack
19  objectivity; correct?
20     A.   That's correct.
21     Q.   What is it about your critiques of Professor
22  Frederick's methodology that suggests to you that he
23  lacks objectivity?
24     A.   I think I've answered this question.  As
25  I've indicated I, think the failure to code what are
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1  clearly relevant answers serves to bias the results
2  in a particular direction.  I think the way he has
3  coded some of the responses serves to bias the
4  results in a particular direction.
5          Those are -- those are the bases for my
6  opinion.
7     Q.   Let me direct you to paragraph -- excuse
8  me -- page 30 of your report.  I apologize.  Page 11
9  of your report.  I need to make it clear for the



10  record that I'm going to read what it says.  I'm
11  obviously doing that because that's what it says.
12  I'm in no respect endorsing this.
13          On the second full sentence on the page,
14  page 11, "It is quite possible for a respondent to a
15  Google Survey to be an eight year old or a male
16  pretending to be a woman."
17          Did I read that correctly?
18     A.   Yes, you did.
19     Q.   What's wrong with including in a survey of
20  American consumers men pretending to be women?
21     A.   Because they are not who they are, and by
22  definition, they are there to perpetuate a ruse, and
23  so I would be very reluctant to accept a response by
24  someone pretending to be something that you're not.
25  I think it would call into question the validity of
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1  that -- that information that they supply.
2     Q.   How do you know that none of the respondents
3  to your consumer survey were men pretending to be
4  women?
5     A.   Because we actually had a live interviewer
6  who was in contact in talking with the respondents.
7  So it's highly improbable.  Is it possible?  I
8  suppose, but highly improbable.
9     Q.   Why do you believe it's more improbable over



10  the phone than over the Internet?
11     A.   Well, because on the Internet we know that
12  many people develop different personas, alternate
13  identities.  They use pseudonyms for their email
14  addresses.  A whole industry that sells people
15  privacy protection and -- and temporary email
16  addresses, all for the purpose of people, one, being
17  able to protect their privacy and, two, being able
18  to pretend to be someone that they're not.  Well
19  documented phenomena.
20     Q.   There could, though, be men pretending to be
21  women who answer phone calls that?
22     A.   Could happen, but it's less likely because
23  we have real interaction between two human beings.
24     Q.   And how would that real interaction be able
25  to guard against -- again, I don't like the
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1  language, but men pretending to be women?
2     A.   The voice should help identify who the
3  person is that the interviewer is talking to.  We
4  don't have that cue available on the Internet.  We
5  also don't have a lot of data that suggests that
6  when people are called on phone surveys, that they
7  assume alternative identities.  We do have pretty
8  good evidence that that happens frequently on the
9  Internet.



10     Q.   Has there been research done as to whether
11  people participating in phone surveys sometimes give
12  inaccurate demographic information?
13     A.   Yes, there is.
14     Q.   Has there been research regarding whether
15  respondents on telephone surveys sometimes give
16  inaccurate information regarding their gender?
17     A.   They can do that.  Yes.
18     Q.   When your report states that it's quite
19  possible for a respondent to be a man pretending to
20  be a woman, what does "quite possible" mean?
21     A.   What I really mean there is that there's no
22  control at all, there's no ability to determine who
23  the individual is at the other end of the survey.
24  Unlike well constructed, well maintained Internet
25  consumer panels where there is an effort made to
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1  verify the identity of individuals who participate
2  in surveys, in Google Survey there's no ability to
3  identify who is the respondent that is completing
4  the survey.
5     Q.   When you say "no ability," you mean
6  absolutely no ability or no ability that's
7  sufficiently reliable, in your mind?
8     A.   In my view, at this stage in the development
9  of Google Consumer Survey, I don't think there is



10  sufficient ability for any given survey to identify
11  with sufficient certainty who the respondent is to
12  allow a conclusion that the survey is in any way
13  valid.
14     Q.   Please quantify the probability that any
15  given respondent was a man pretending to be a woman.
16     A.   I can't -- I can't qualify you.  I'm simply
17  for you.  I'm simply giving you -- I gave you two
18  examples of how somebody could pretend to be who
19  they are not.  There are many other ways people
20  could pretend to be who they are not.  The problem
21  is there's simply no way with Google Consumer
22  Survey, at least as it is used today, to verify the
23  identity of the respondent in contrast to well
24  designed surveys using well constructed and well
25  maintained Internet consumer panels.
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1     Q.   When the report states that it's quite
2  possible for a respondent to be an eight year old,
3  what does "quite possible" mean in that context?
4     A.   That it's possible that there could be an
5  eight year old among the respondents.
6     Q.   Can you quantify the possibility?
7     A.   I didn't attempt to quantify the
8  possibility.  It's simply making the point that
9  there is no way that you could control for that,



10  given the way that Google Consumer Survey operates.
11     Q.   Are you familiar with the content provider
12  Google Survey uses?
13     A.   I'm generally familiar with them.  I don't
14  think they provide a comprehensive list of the
15  content providers; I think they provide general
16  categories.
17     Q.   Do you know whether they provide any
18  specific examples at all?
19     A.   I'm not aware of any, and it has been
20  changing over time in the two years that it's been
21  in existence.
22     Q.   You don't know one way or the other whether
23  Google Consumer Surveys uses content providers that
24  are likely to appeal to small children, do you?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  I don't have specific
2  information, but they do use sites that they
3  categorize as entertainment.  They do have sites
4  that they categorize as sports.  Those would be
5  appealing to younger children.
6  BY MR. COHEN:
7     Q.   Out of more than 28,000 respondents in
8  Professor Frederick's surveys, how many would have
9  to be small children before the results are no



10  longer probative of questions before the court?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  The mere possibility that that
13  could happen invalidates the entire survey.
14  BY MR. COHEN:
15     Q.   So if it were established -- let's assume
16  that somehow we had the ability to know this beyond
17  any doubt, that there was one eight year old who had
18  responded to one of Professor Frederick's questions
19  and no one else below the age of fifteen had
20  responded.  That would invalidate the entire survey?
21     A.   Well, no because you've no provided more
22  information, because now you've actually suggested
23  there's an eight year old and that everybody else is
24  not an eight year old.  Now we can -- now we can
25  parse the data, we can say, ah, somebody slipped in.
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1  We now have data on that.  The problem with the
2  Google Consumer Survey is we don't know that.  We
3  don't know if there was none, one, a thousand.  We
4  just have no way of -- we have no way of knowing
5  that.
6     Q.   So we, if I understand your testimony
7  correctly, we have no way of knowing whether one out
8  of every twenty-eight was an eight year old?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  We have no way to verify that
11  characteristic.  That is correct.
12  BY MR. COHEN:
13     Q.   Even assuming it would be possible to make
14  reasonable assumptions about that information, the
15  inability to know for certain invalidates the entire
16  survey?
17     A.   Well, I don't know what assumptions you
18  would make.  You can certainly make assumptions as
19  you did, that there's only one identifiable eight
20  year old.  And if you can -- if you know that, then
21  I think you change the character of the data, but as
22  long as there is no way to identify that individual
23  or the number of individuals who meet that
24  characteristic, then it's an invalid survey.
25     Q.   So you need to know precisely the number of
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1  individuals who meet that characteristic in order
2  for the survey to be valid; correct?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I think you need to know with
5  a high degree of certainty that the respondents are
6  who you think they are, yes.
7  BY MR. COHEN:
8     Q.   Do I understand your testimony correctly,
9  that you need to know with a high degree of



10  certainty that the respondents do not include a
11  material number of individuals below, say, the age
12  of 15?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  I don't know what you mean by
15  "material," but you would want to know, you would
16  need to know how many of those individuals this
17  were.  Ideally, you would have a way of screening
18  those individuals out so they were never in the
19  survey to start with.
20  BY MR. COHEN:
21     Q.   So if you don't know an exact number of the
22  individuals who shouldn't be in the survey
23  population, the survey is invalid?  And I'll add to
24  that.  Let me withdraw the question because you
25  you've put an important qualifier in here that I
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1  think is -- is -- I think it's important to be fair.
2          So if you don't know with a high degree of
3  certainty -- not perfect certainty, but if you don't
4  know with a high degree of certainty whether -- how
5  many individuals are in the pool of survey
6  respondents who shouldn't be, the survey is invalid?
7     A.   I would say that the survey is invalid.  I
8  certainly wouldn't make important decisions based on
9  such a survey.



10     Q.   Have you ever communicated with anyone
11  associated with Google Consumer Survey?
12     A.   Not with Google Consumer Surveys, per se.  I
13  regularly communicate with people at Google, but not
14  who are involved with the surveys.
15     Q.   Who do you communicate with at Google?
16     A.   We have a couple people who sit on our Board
17  of Advisors for something we call the M School.
18  It's an interactive digital branding program that we
19  have on campus, and we have representatives at the
20  local office who are part of the advisory group.
21     Q.   What does that advisory group do?
22     A.   It gives us advice on our curriculum.  They
23  do some team teaching with our faculty.  They raise
24  interesting research questions with us.
25     Q.   Have you ever conducted a survey on Google
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1  Consumer Surveys?
2     A.   I've not.  I've not.  I don't.  I don't
3  believe it currently is sufficiently reliable that I
4  would ever do a survey on it.
5     Q.   How many surveys have you conducted in your
6  career?
7     A.   Thousands.
8     Q.   Tens of thousands?
9     A.   Well, I don't know if it's tens of



10  thousands, but certainly thousands.
11     Q.   Out of the thousands of surveys you've
12  conducted in your career, how many were conducted
13  online?
14     A.   Well, early in my career there wouldn't have
15  been very many because you couldn't do it online,
16  but I would say in recent years probably 50 percent
17  of the surveys I've done are done on the Internet.
18     Q.   Over the entire course of your career,
19  what's the percentage that have been done online?
20     A.   Maybe, I don't know, maybe 10 percent.  It's
21  been -- the ability to do valid surveys online is
22  really only about -- oh, depends on who you talk to,
23  but five to ten years old at most.
24     Q.   And so that's the period during which you
25  indicated that you had done 50 percent of your
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1  research, survey research online?
2     A.   I believe that's correct.
3     Q.   Do you consider yourself an expert who
4  specializes in Internet research?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Well, I don't know what you
7  mean by "Internet research."  I mean, I used
8  Internet survey methodology.  I use Internet
9  consumer panels regularly and feel like I have a



10  great deal of expertise in that area.  I have also
11  studied the Internet as a communication tool.  But
12  there are certainly vast areas of Internet in which
13  I don't have expertise.
14  BY MR. COHEN:
15     Q.   Have you ever published a paper regarding
16  Internet research?
17     A.   I have.
18     Q.   And what paper or papers would those be?
19     A.   Well, there have been several.  There was a
20  paper I published in the Journal of Public Policy
21  and Marketing back around 2000 that dealt with
22  business models in the Internet space.  I've done
23  several papers and book chapters around the
24  Internet, and more broadly, interactive media,
25  papers that have been published in the Journal of
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1  the Academy of Marketing Science.  That's what comes
2  to mind at the moment.
3     Q.   Have you ever spoken at a conference
4  regarding Internet research?
5     A.   I have.
6     Q.   Can you give me what examples you can
7  recall?
8     A.   I've spoken at the Academy of Marketing
9  Science, at the American Marketing Association, at



10  the Association -- the American Academy of
11  Advertising.  Those are the ones that come to mind.
12     Q.   Can you give me dates or other
13  information -- you mentioned four there -- that are
14  sufficient for us to locate those presentations?
15     A.   Well, if -- if it was only a presentation,
16  they may not have ever existed in hard copy form.  I
17  certainly could identify dates.  In fact, my CV
18  would include my whole list of publications as well
19  as a lot of the presentations I've made.  So that
20  would give you an indication.
21     Q.   But I don't mean to be difficult here.  I
22  mean there's more than one.  I -- there's more than
23  one instance where you've presented at various
24  different professional organizations, so is there
25  any additional information -- let me ask it this
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1  way.  I'll withdraw the question.
2          Do you have copies of any of the
3  presentations that you've mentioned?
4     A.   It's possible.  I don't know.
5     Q.   Are you willing to look and produce them to
6  Complaint Counsel?
7     A.   Sure.  I'm happy to do that.
8     Q.   And --
9     A.   As I said, they're all listed -- or at least



10  most of them would be listed on my curriculum vitae,
11  and the title would probably make it very clear
12  whether they were about the Internet or not.
13     Q.   And the same is true about the articles that
14  you mentioned?  Are you willing to look -- and I'm
15  assuming if you have copies of those articles --
16  produce them to counsel?
17     A.   I'm certainly willing to do that.
18     Q.   What's the basis for the opinions included
19  in your report regarding Google Consumer Surveys?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I have investigated Google
22  Consumer Surveys, and one reason that I've done so
23  is because the question comes up regularly in my
24  role as editor of a journal as to whether or not we
25  would accept for publication a paper based on Google
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1  Consumer Surveys.  So I've done some investigation
2  to educate myself so that I can give a meaningful
3  relevant answer to that question.  Most of what has
4  been written about Google Consumer Surveys to date
5  has appeared on -- in the trade press, in online
6  trade blogs done by the market research community.
7  There are a number of things that have appeared on
8  what's called the Greenbook online.  The Greenbook
9  is actually a publication that deals with market



10  research providers.  I've also seen a study by the
11  Pew Foundation that's looked at the accuracy of
12  Google Consumer Surveys.
13          So I think I have -- I've informed myself
14  pretty well about what the general thinking is about
15  Google Surveys and about what it is.  It is,
16  however, as I indicated, still evolving.  What it
17  was two years ago when it was introduced is quite
18  different from what it is today.  So it's not --
19  it's not something that you could evaluate one time
20  and develop a definitive opinion.  You kind of
21  really have to figure out where it is at this point
22  in time.
23     Q.   You mentioned a journal.  What journal?
24     A.   I'm sorry.
25     Q.   You mentioned a journal in which your role
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1  with respect to that journal caused you to need to
2  become familiar with the consumer surveys?
3     A.   I'm editor -- currently the editor of the
4  Journal of Public Policy and Marketing.  It's a
5  publication of the American Marketing Association.
6     Q.   Have you ever accepted for publication any
7  submission in which the author relied in whole or in
8  part on Google Consumer Surveys?
9     A.   I -- I can say with absolute certainty I



10  have not, and I can say that for two reasons:  First
11  of all, Google Consumer Surveys have not been around
12  for very long, so there would have been very little
13  opportunity for people to have crafted papers using
14  that methodology, but I, at this -- at this point
15  where I'd received such a paper, I'm certain that I
16  would reject it.
17     Q.   In how many instances that you're aware of
18  has Google Consumer Surveys been far off the mark?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I haven't done -- first of
21  all, I haven't done a systematic analysis to see if
22  I can make that determination.  Secondly, that data
23  are really still quite sparse.  The Pew Foundation
24  Project found it was, in some cases, close, in other
25  cases, pretty far off, but there just aren't that
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1  many instances.  Again, we've only had two years of
2  history.  It is safe to say that one could not with
3  certainty, even -- even with some modest
4  uncertainty, say you could rely on the results
5  obtained from Google Surveys for anything more than
6  maybe some directional information, maybe a quick
7  snapshot where you weren't really interested in
8  something that was very accurate.  And I think
9  that's the general assessment of the research



10  community today as well.
11  BY MR. COHEN:
12     Q.   Is there someone in the research community
13  or a publication or references other than those
14  contained within your report that you could direct
15  me toward that would support the opinion that you
16  just provided?
17     A.   Well, I did cite some in the report itself.
18  I would refer you to those.  Some of the citations
19  are to the Greenbook, which I mentioned earlier and
20  is available online.  There -- there -- in addition
21  to those I've cited, there are other papers or blogs
22  by research professionals that have dealt with
23  Google Consumer Surveys.  That's a very useful
24  source.  And I would also -- I think the Pew
25  Foundation paper is -- is a very useful source as
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1  well.  There may be other sources.  I just can't
2  identify them at the moment.
3     Q.   And you mentioned blogs.  Other than the
4  ones that are in your report, can you identify
5  anything in particular, anything that would enable
6  Complaint Counsel to locate that information?
7     A.   Well, again, I would send you to the
8  Greenbook, which is basically an ongoing online
9  trade publication that is used widely by market



10  research professionals as a place to find probably
11  the most current discussion of Google Consumer
12  Survey, outside of Google.
13     Q.   As you sit here today, how many instances
14  can you name where Google Consumer Surveys was far
15  off the mark?
16     A.   I can't give you a specific count.  There
17  was one -- one report that I recall that was early
18  in its history, that was very far off the mark, and
19  I can't even recall what was, what it was measuring.
20  I think it was measuring something about media
21  usage, but I don't I don't have a specific
22  recollection.  I know that in the Pew Foundation
23  work it was close on some -- many items, but also,
24  pretty far off on some other items, but I don't
25  remember how many things I looked at.
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1     Q.   When you say "media use," was that a
2  reference to Wickipedia?
3     A.   I don't -- as I sit here today, I don't
4  recall.
5     Q.   Let me direct you to your report at page 14,
6  note 11.  It's a reference to Jeffrey Henning, 2012.
7     A.   Mm-hmm.
8     Q.   Have you read the material referenced?
9     A.   I have.



10     Q.   What sort of material is it?
11     A.   It's online columns, it's blogs, it's --
12  it's the sharing of practitioners with other
13  practitioners, which is about the only thing you're
14  going to find that's currently available with
15  respect to Google Consumer Surveys.
16     Q.   It's actually a tweet from Jeffrey Henning,
17  isn't it?
18     A.   Well, it's a long tweet, but yeah, that's
19  fair.  I -- I would characterize that in that way.
20     Q.   Let's mark the blog with the tweet as
21  Stewart 8.
22          (Plaintiff's Exhibit 8 was marked
23          for identification by the court
24          reporter and is attached hereto.)
25  ///
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1  BY MR. COHEN:
2     Q.   This is the long tweet that you were
3 referring to?
4     A.   That's correct.
5     Q.   Did you locate this blog post containing the
6  tweet yourself?
7     A.   I did.
8     Q.   And it provides one example where Google
9  Consumer Surveys produced an allegedly inaccurate



10  result, doesn't it?
11     A.   It does.
12     Q.   It doesn't provide more than one such
13  instance, does it?
14     A.   I do not believe so, no.
15     Q.   Who's the author of the blog post?
16     A.   I believe it's Jeffrey Henning.
17     Q.   And what's the basis for that belief?
18     A.   Because that's who's listed at the top as
19  the -- as the author.
20     Q.   I want to make sure that my question is
21  clear.  I am in agreement with you that Jeffrey
22  Henning is the author of the tweet.  Who is the
23  author of the blog post?  Do you understand the
24  difference in the question?
25     A.   I'm not sure that I'm understanding the
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1  question.
2     Q.   I will represent to you that my
3  understanding is that Jeffrey Henning is the author
4  of this tweet.
5     A.   Okay.
6     Q.   The tweet is excerpted from a larger blog
7  post, which is a different piece of material.  It
8  contains the tweet; correct?
9     A.   That's correct.



10     Q.   Who's the author of the blog post?
11     A.   It appears on what on what I believe is
12  brand savant.  I don't know who the specific author
13  is in that case.
14     Q.   So the author is not cited in your report?
15     A.   No.
16     Q.   Is it relevant who the author is?
17     A.   Not for my purposes.
18     Q.   Is it relevant where the author works?
19     A.   It may be, but again, not for my purposes.
20     Q.   And why is it not relevant for your
21  purposes?
22     A.   I'm simply presenting information that's
23  available in the -- in the market research
24  community, raising concerns about Google Consumer
25  Surveys.  It's what's available.  If there were --
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1  if there were referee publications, I would have
2  cited those, but Google Scholar -- I'm sorry --
3  Google Survey is so new that there's very little
4  available, other than among people who are kind of
5  practicing professionals.  And so I went looking for
6  things that are relevant of what practicing
7  professionals think of the product.
8     Q.   Let's back up to page 11, Footnote 7.  Did
9  you locate the Katrina Lerman reference yourself?



10     A.   I did.
11     Q.   What sort of reference is this?
12     A.   Well, this appears in the Greenbook
13  something I've referred to earlier.  It's
14  basically -- I would characterize it as a blog.
15  This is the Greenbook blog that it appears on.  It's
16  essentially an online publication in which marketing
17  research professionals share information about --
18  about best practices.
19     Q.   Is it relevant who Katrina Lerman is?
20     A.   I -- not for my purposes.
21     Q.   And why is that?
22     A.   Again, I'm simply reflecting the literature
23  that I have found assessing the quality of Google
24  Survey.  It's what the literature states.
25     Q.   Is it relevant where she works?
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1     A.   I don't -- again, not for my purposes.
2     Q.   And for the same reason?
3     A.   For the same reason.
4     Q.   Let's go to page 14, Footnote 9.  Kevin
5  Oswald is the reference there.  Did you locate that
6  reference to Kevin Oswald yourself?
7     A.   Yes, I did.
8     Q.   What sort of content is referenced?
9     A.   Well, I believe it's content that exists on



10  the website of a research firm, and I believe it's
11  Discovery Research Group.  And it's a -- it's a --
12  again, it's a discussion of his experience with
13  Google Consumer Surveys.
14     Q.   Kevin Oswald is employed by Discovery
15  Research Group; correct?
16     A.   I think that is correct.  I would have to
17  confirm that.
18     Q.   Discovery Research Group is a competitor of
19  Google Consumer Surveys, is it not?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I -- actually, I wouldn't
22  characterize it as that at all.  I mean, they are
23  involved in market research, but Google Consumer
24  Surveys is not.  So I don't consider them
25  competitors.
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1  BY MR. COHEN:
2     Q.   You don't consider Google Consumer Surveys
3  to be involved in market research?
4     A.   What they do is not market research.  It's a
5  way to monetize publications.  It's not market
6  research by any definition.  That, anybody who's a
7  serious scholar would agree with.
8     Q.   As a serious scholar, what is your
9  definition of market research?



10     A.   Well, market research is the collection of
11  information about consumers and about the
12  marketplace, that carries a degree of certainty
13  sufficient to make decisions.  Those decisions may
14  vary in terms of what they are, and so the research
15  may vary.  But the market research community does
16  not consider Google Scholar -- Google Surveys to be
17  a serious competitor at this point.
18     Q.   How do you know whether Discovery Research
19  Group considers Google Consumer Surveys to be a
20  competitor or not?
21     A.   I wouldn't consider them a competitor.
22     Q.   How do you know -- please answer my
23  question:
24          How do you know whether Discovery Research
25  Group considers them to be a competitor?



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



45 (Pages 177 to 180)



177



1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  My understanding of how Google
3  Surveys is viewed in the market research community
4  would -- would suggest to me that serious market
5  research firms would not really consider it a
6  competitor.
7  BY MR. COHEN:
8     Q.   Have you interacted with anyone at Discovery
9  Research Group?



10     A.   I have not.
11     Q.   Do you know whether they are a serious
12  marketing firm?
13     A.   I believe they are.
14     Q.   On what is that belief based?
15     A.   I'm aware of some of the work they have
16  done, but I -- I don't have any further basis of
17  that.
18     Q.   You don't actually have any personal
19  knowledge as to whether or not they view Google
20  Consumer Surveys as a competitor?
21     A.   I don't have -- I have not spoken to anyone
22  there.  I have no personal knowledge; that is
23  correct.
24     Q.   Let's say on page 14, the sentence beginning
25  after Footnote 9, it's about six or seven lines from
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1  the bottom, "Another review noted the annoyance
2  factor, the tendency for respondents to give bogus
3  answers and concluded that Google Surveys is just
4  terrible.  It annoys your most important asset (your
5  readers), it misleads your partners (the brands),
6  and it forces you as a publisher to focus on volume
7  over quality, which reduces the overall value and
8  lower how much people trust your content."
9          Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Whose words are those?
12     A.   Those are -- I -- I you've cited -- I've
13  given you the cite there.
14     Q.   Is this a paraphrase of the citation, or are
15  those your words?  I guess only -- let me withdraw
16  the question.
17          Paraphrasing your words would be really the
18  same thing.  Is it a paraphrase or are you actually
19  quoting from the citation there?
20     A.   I think that -- that where I'm quoting, I
21  would probably have put it in quotes, so I would say
22  it's probably a paraphrase.
23     Q.   What source of content is Footnote 10
24  referencing?
25     A.   Again, it's referring to a website that is



179



1  used by publishers to share information with one
2  another.
3     Q.   Do you know whether -- withdrawn.
4          The website is -- the specific content
5  reference is a blog post, isn't it?
6     A.   It is.
7     Q.   And to whom is the blog post directed?
8     A.   Yes.  I believe the post is directed at
9  people who are in the -- largely, in the media and



10  publications industry.
11     Q.   Did Thomas Baekdal do any research in
12  support of his conclusions?
13          MR. AWERBUCH:  Objection.
14          MR. COHEN:  What's the basis for your
15  objection?
16          MR. AWERBUCH:  You're asking him something
17  that he can't really have personal knowledge of.
18          THE WITNESS:  Yeah.  I'm -- as I've said
19  before, I'm offering you what the -- what the
20  opinion of Google Surveys is in the professional
21  community.  What they're based on varies.  There is
22  some research that I have pointed to.  There are
23  blogs.  There are opinions.  I don't necessarily
24  know what all of the opinions are based on, but this
25  is what's out there about Google Surveys.
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1          MR. COHEN:  I move to strike that as
2  nonresponsive.
3          Ma'am, can you please read back my question.
4          (The previous question was read back
5          by the court reporter as follows:
6              "QUESTION:  Did Thomas Baekdal do
7          any research in support of his
8          conclusions?")
9          THE WITNESS:  I can't answer that.  I don't



10  know.  I don't know the basis of his opinion, as I
11  did say in my responsive answer.
12  BY MR. COHEN:
13     Q.   Does it matter who he is?
14     A.   It may.  For my purposes it doesn't really
15  matter.
16     Q.   And why doesn't it matter for your purposes?
17     A.   Because what I'm trying to reflect in my
18  report is what the general opinion, published
19  opinion, admittedly, on the website -- on websites
20  is of Google Consumer Surveys at this point in time.
21  Some of it I'm certain is purely opinion; some of it
22  may be based on research.  I pointed to some
23  research, but there's a -- some of all of these
24  suggest an enormous amount of skepticism of Google
25  Surveys, at least as it's currently constructed.



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



46 (Pages 181 to 184)



181



1     Q.   The sum of all of these; what is the all of
2  these that you're referring to?
3     A.   I've given you a number of different cites,
4  quotations that in summary, lead to a conclusion
5  that you need to be very careful about drawing any
6  inferences from Google Surveys.
7     Q.   And it's -- so the all of these is the
8  references in your report?
9     A.   That's correct.



10     Q.   Anything else?
11     A.   Well, this is a -- this is a selection of
12  things that I have found over time.  Many of these I
13  was aware of before -- before I even began working
14  on this project, as I needed information in order to
15  be responsive to questions I was receiving from
16  authors.  There are other things that I've seen.
17  This is -- this is simply representative.
18     Q.   Can you identify some of the other things
19  that you've seen?
20     A.   Not as I sit here today.
21     Q.   Is it relevant where Thomas Baekdal works?
22     A.   Not for my purposes.
23     Q.   And for the same reasons you've already
24  explained?
25     A.   Yes.
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1     Q.   You testified -- and I don't mean to
2  mischaracterize -- I'm sure you'll correct me if I'm
3  getting this wrong -- that Google has made
4  refinements in its methodologies since its
5  inception; is that correct?
6     A.   That's correct.
7     Q.   Do you know what those refinements are?
8     A.   I know some of them.  I know that they have
9  expanded a number of questions that you can ask.



10  It's my understanding that when they initially
11  launched, you were restricted to two questions.  And
12  I think that has been relaxed.  I know they have
13  expanded the number of websites where Google Surveys
14  now collects data.  Those are the two things I'm
15  most aware of.
16     Q.   Are there others?
17     A.   I -- I don't know of others.  Those are the
18  ones I'm aware of.
19     Q.   How much does it cost to run a Google
20  Consumer Survey?
21     A.   It's my understanding it varies, and I don't
22  I don't remember the price structure.  It's based,
23  in part, on the number of questions that you're
24  going to ask, but I -- I don't remember the pricing
25  structure.
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1     Q.   And when you say -- just so that the record
2  is clear, when you say you don't remember the
3  pricing structure, do you remember anything about
4  the pricing structure?
5     A.   Well, only that it seems to take into
6  account the number of questions that you're going
7  to -- you're going to ask and, I believe, the sample
8  sizes, but other than that, I'm not aware of what
9  the specific structure is.



10     Q.   So you don't know how much it would cost,
11  for instance, to ask a hundred respondents one
12  question on Google Consumer Surveys?
13     A.   Not as I sit here this afternoon, no.
14     Q.   How would you physically describe the user
15  experience when a potential respondent is presented
16  with a Google Consumer Survey?
17     A.   I think it varies by respondent.  I do think
18  that one of the quotes I have here or one the
19  paraphrases I have here is -- is accurate.  I think
20  many respondents will be annoyed.  They are -- they
21  are -- they did not come to the site for the purpose
22  of participating in research, unlike a well
23  constructed Internet consumer panel.  You know, they
24  came because they wanted to access content.  And
25  this now becomes a price, a door, if you will, to
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1  get to the content.
2          And for some people I think that's going to
3  create annoyance, for some people it's going to be a
4  matter of trying to get rid of it as quickly as
5  possible.  Some people may, in fact, find it
6  interesting to give their response.
7     Q.   It's your understanding, if I understood you
8  correctly, that Google Consumer Surveys is
9  preventing an Internet user from accessing content



10  that he or she would otherwise be able to access?
11     A.   Well, there may be other ways that people
12  could access the content.  They might pay for the
13  content, they may perform some other task to get to
14  the content, but it is one of the things that would
15  be necessary in order to access the content.  They
16  may have a choice of several things they could do to
17  do it.
18     Q.   What would those several things be?  One
19  would be to answer the survey; right?  And what
20  would another be?
21     A.   Well, another would be to actually pay for
22  the site, to pay for the content.  I -- you know, I
23  don't know what the others might be.  I would
24  envision responding to a promotion.  I think there
25  are a lot of things could be done.  I don't know
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1  specifically what -- what else they might do.
2     Q.   Do you know one way or the other whether
3  potential participants in Google Consumer Surveys
4  are given the option of responding to a promotion to
5  access the content?
6     A.   I don't know that with certainty, no.  I
7  have seen some discussion, but that may be a
8  direction in which they're going to go, but I don't
9  know if they have implemented that or not.



10     Q.   Let's assume that a potential survey
11  respondent is given the option of responding to a
12  survey.  Let's assume, furthermore, it's one
13  question or paying to get money -- excuse me --
14  paying to get behind a pay wall and access otherwise
15  inaccessible content.  Do you understood those
16  assumptions?
17     A.   I do.
18     Q.   Why is it your contention that someone
19  confronted with that decision would be annoyed or
20  disturbed by this?
21     A.   Because people don't like barriers between
22  what they're interested in accessing and themselves,
23  whether that be to pay for content -- publishers
24  have had enormous difficulty getting people to pay
25  for content that is online.  Having a survey pop up
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1  as a barrier is, again, an interference with the
2  goal of the respondent, so some respondents are
3  going to be frustrated and annoyed by that.  They
4  wanted content and couldn't get it.
5     Q.   Are respondents more likely to be frustrated
6  by having to pay to get behind the pay wall or
7  having to answer the survey question to get behind
8  the pay wall?
9     A.   I think they may be annoyed in either case.



10     Q.   And you have no view as to which the
11  respondent is likely to prefer?
12     A.   I think you already asked.  Most respondents
13  would say, "I just want access to the content."
14     Q.   Have you considered whether some respondents
15  might be happy to answer a question that takes 15 to
16  25 seconds, in exchange for being able to access
17  content behind a pay wall for free?
18     A.   I don't have any doubt that there may be
19  some consumers who would be very happy to give a
20  response, whether it be a nonsensical response or a
21  meaningful response, in order to get to some content
22  that was of interest to them.
23     Q.   What's the average response time across
24  Google Consumer Surveys?
25     A.   I don't know.  I -- I think it would
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1  probably depend on the nature of the question and
2  the number of questions.
3     Q.   What's the average response time across
4  Google Consumer Surveys for single questions?
5     A.   I -- off the top of my head, I don't know
6  that as I sit here today.
7     Q.   Is that relevant to you at all?
8     A.   No, it's not relevant.
9     Q.   What was the average response time across



10  Professor Frederick's studies?
11     A.   I have a recollection somewhere in the
12  neighborhood of maybe 20 seconds, but that's only
13  a -- but that's only a best estimate based on my
14  faulty recall.
15     Q.   Is that relevant to you at all?
16     A.   No.
17     Q.   Why is that not relevant to you?
18     A.   Because I think the data are so
19  fundamentally flawed that whether they spent 20
20  seconds or 20 minutes doesn't -- it doesn't
21  rehabilitate the data.
22     Q.   Is it relevant to you with respect to the
23  specific question of whether respondents are likely
24  giving serious consideration to -- to the question
25  before responding, putting aside the overall
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1  validity of the survey?
2     A.   No.
3     Q.   Why not?
4     A.   Because I don't -- I don't really think it's
5  a particularly meaningful piece of information.  You
6  know, it -- if it's 10 seconds or 20 seconds really
7  doesn't matter.  You can put a meaningful answer in
8  for a short question, something where one merely had
9  to check a box, in -- in 5 seconds.  One could sit



10  and stare at a screen while you're watching the
11  World Cup, and you might be on the screen for, you
12  know, a minute before you respond, and then you give
13  a really silly response.
14          So I don't think that tells us anything one
15  way or another about the validity of the responding.
16     Q.   You've studied Professor Frederick's data to
17  a degree, at least, haven't you?
18     A.   To a degree, yes.
19     Q.   You would agree, would you not, that
20  substantial majority of respondents give, to
21  biodegradation time questions, give reasonably
22  plausible answers; correct?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  I wouldn't say a substantial
25  majority.  Recognize he doesn't even code almost 40
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1  percent of the responses.  So -- so we have to take
2  those 40 percent and set those aside.  You know, of
3  the -- of the remaining, roughly, 60 percent, yes, I
4  think the majority give what I would consider to be
5  plausible responses.  Not all, but most.
6  BY MR. COHEN:
7     Q.   You -- there's obviously disagreement
8  between the parties about this, but you believe "I
9  don't know" is a plausible response?



10     A.   Oh, absolutely.
11     Q.   And you believe that "it depends" is a
12  plausible response?
13     A.   Not only do I believe it's a plausible
14  response, it's my understanding from the reading
15  I've done about biodegradability, that it's probably
16  the most correct response.
17     Q.   So if you add together the respondents who
18  give what I'll call plausible numeric responses to
19  biodegradation time questions and the respondents
20  who give "I don't know" type responses and the
21  respondents who give "it depends" type responses,
22  roughly speaking, what percentage of Professor
23  Frederick's data did those three categories
24  represent?
25     A.   I can only give you a ballpark figure --
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1     Q.   That's fine.
2     A.   -- but I would say about 75 percent.
3     Q.   Whether or not that -- let's assume that
4  that's 75 percent figure is correct.  Why does that
5  not indicate to you that 75 percent of the survey
6  respondents are taking the question seriously?
7     A.   Because there's no evidence that they're
8  taking it seriously.  They did not come to the
9  survey for the purpose of completing a survey.  They



10  came to the task for a completely different reason
11  and were interrupted.  And just because the
12  responses are plausible in that case, one can give a
13  plausible response that is -- that is not a real
14  response.  It would be very easy for somebody to
15  simply type in one year, and they don't believe
16  that.  It's simply a way to make the screen go away.
17  And we have no way -- people weren't screened in, in
18  any way.  They weren't present to do any research.
19  You know, the entire incentive is to get that screen
20  out of the way.  And many people will give a
21  plausible response just to get rid of it.  Whether
22  that's what they really think or not, who knows.
23     Q.   Why would someone give a plausible response
24  that isn't what they really think?
25     A.   To get rid of the screen.
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1     Q.   So they have one view, but they give a
2  different plausible view to get rid of the screen?
3  Is that what I understand you to be testifying?
4     A.   No.  I -- I'm not sure that they necessarily
5  even have a -- have a view, but they need to put
6  something in the box to make it go away.  So, you
7  know, I've never thought about that question before,
8  but one year sounds about right; let me type that
9  in, this thing will go away, and I can get on with



10  my business.
11          Now it's perfectly plausible, and, in fact,
12  the logic there is perfectly plausible, but they
13  didn't necessarily have that belief prior to
14  actually confronting this task that has been set for
15  them, that stands as a barrier to get to what they
16  really want.
17     Q.   What's a pilot study?
18     A.   A pilot study is generally a study done on a
19  small scale for purposes of refining a larger study,
20  for purposes of estimating sample size, for purposes
21  of making modifications that may be necessary,
22  given, you know, unwanted things that may happen
23  during the survey.
24     Q.   Using that definition until I tell you
25  otherwise, I'm only going to be asking about pilot
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1  studies related in some way to litigation or
2  potential litigation.  Do you understand that
3  assumption?
4     A.   I do.
5     Q.   Have you ever been involved with a pilot
6  study that was terminated prior to completion?
7     A.   Oh, I'm sure I must have been.  I don't have
8  a specific recollection.
9     Q.   Can you estimate how many?



10     A.   No.  I'm sure that -- I'm sure that there
11  have been several.  I've done a lot of pilot work,
12  and it's often been the case that, you know, you get
13  results that suggest you don't want to go forward,
14  or the client simply decides that they don't really
15  want to do the survey after all.  But I don't -- I
16  don't have an estimate of the number of times.
17     Q.   Can you think of any pilot studies in
18  particular that were terminated prior to completion?
19     A.   I can't think of any as I sit here today.
20     Q.   Have you ever been involved with a pilot
21  study that was terminated prior to completion
22  because of concerns that the results would be
23  adverse to the party ultimately funding the study?
24     A.   No, I don't believe so.
25     Q.   Let's look back at your report, page 5.  The
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1  section involves the scope of the assignment.
2  Please read the scope of the assignment section and
3  just look up at me when you're finished.
4     A.   Okay.
5     Q.   The scope of assignment section doesn't
6  mention the Manufacturers Pilot Study, does it?
7     A.   No, it does not.
8     Q.   Why not?
9     A.   Because that study was done -- I mean, we're



10  talking about that study from the very beginning,
11  but that study was done very late in my assignment,
12  and it -- I simply didn't -- didn't get it into the
13  scope of assignment here.  I would -- I would
14  encompass it within the -- the -- the larger survey
15  of consumer perceptions.  These were consumers; they
16  just happen to be businesspeople.
17     Q.   Who's the "we" in that sentence?
18     A.   Where?  We?
19          MR. COHEN:  Ma'am, could you read back
20  Professor Stewart's response.
21          (The previous answer was read back by
22          the court reporter as follows:
23              "ANSWER:  Because that study was
24          done -- I mean, we're talking about
25          that study from the very beginning,
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1          but that study was done very late in
2          my assignment, and it -- I simply
3          didn't -- didn't get it into the
4          scope of assignment here.  I would --
5          I would encompass it within the --
6          the -- the larger survey of consumer
7          perceptions.  These were consumers;
8          they just happen to be
9          businesspeople.")



10          THE WITNESS:  I didn't hear a "we" in here.
11          MR. COHEN:  Ma'am, maybe I misheard it.  I
12  thought I did hear it.  If you wouldn't mind just
13  reading it.  I think it's towards the beginning.
14          (The previous partial answer was read
15          back by the court reporter as
16          follows:
17              "ANSWER:  Because that study was
18          done -- I mean, we're talking about
19          that study from the very
20          beginning" --)
21          THE WITNESS:  I and the attorneys, in
22  discussing what I would do, we -- we went back and
23  forth about what my assignment would be, and it
24  changed a bit over time.
25  ///
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1  BY MR. COHEN:
2     Q.   In what respects did it change over time?
3     A.   Well, early -- early on I had no notion that
4  that was going to be an expert to whom I was going
5  to be asked to respond.  Early on I was merely asked
6  to comment on, evaluate the Synovate and the APCO
7  surveys.  Subsequently I was asked to design a
8  survey in the context of that discussion.  We talked
9  about whether it should be of end user customers or



10  whether it should be of manufacturers.  And in -- in
11  collaboration with the attorneys, we agreed that
12  consistent with the approach that was used in
13  Synovate and APCO, we would focus on end user
14  customers, but that we might also do a manufacturers
15  survey at some point.  And ultimately, we decided to
16  do a pilot on the manufacturers.
17     Q.   You mentioned attorneys, plural.  Which
18  attorneys were you discussing it with?
19     A.   Well, it was largely with Lou Caputo.  I
20  know there were other attorneys who were in the
21  background, but most of my conversation, until very
22  recently, was with Mr. Caputo.
23     Q.   And who were the other attorneys in the
24  background, that you know were in the background?
25     A.   First name is Peter, and I don't recall his
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1  last name.  Eric has only recently become involved.
2  I don't think he was involved in the earlier
3  conversations.  So that would have been the group.
4     Q.   You did, in fact, design a Manufacturers
5  Pilot Study for ECM; correct?
6     A.   I did.
7     Q.   Let's go to page 27 of your report, the
8  fourth line down, beginning in the middle.  "A pilot
9  study was conducted using a list of ECM customers as



10  a sampling frame."  Did I read that correctly?
11     A.   You did.
12     Q.   Have you ever seen a copy of the list?
13     A.   I was provided the list.  Yes.
14     Q.   Why was a copy of that list not produced to
15  Complaint Counsel?
16     A.   Because it's confidential.
17     Q.   Was there any other reason?
18     A.   I have an ethical responsibility to protect
19  the identity of survey respondents, and so if
20  defense counsel was to provide it -- since they
21  provided it to me, they're welcome to do that, but I
22  will not provide the identity of my respondents.
23     Q.   We won't do this on the record,
24  Mr. Awerbuch, but we're going to have to talk about
25  this because --
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1          Let me ask a couple follow-up questions.
2          MR. AWERBUCH:  Are we on the record now?
3          MR. COHEN:  No, we were on the record the
4  entire time.
5  BY MR. COHEN:
6     Q.   You possess a copy, but it wasn't produced
7  to Complaint Counsel because what you understand to
8  be your confidentiality obligations to your survey
9  respondents; correct?



10     A.   That is correct.
11     Q.   And what is your understanding, if any, as
12  to the relationship between whatever obligation that
13  there may be in that regard and the obligations that
14  ECM has under the Part 3 administrative rules?
15     A.   I don't have an understanding.  As I said,
16  if ECM elects to provide that information, that's
17  fine.  I have an obligation to protect the
18  confidentiality of my research respondents.
19     Q.   ECM has a copy of the list; correct?
20     A.   That's actually where I obtained it.
21     Q.   Just so the record is clear, you obtained it
22  from Emord & Associates, and you infer that Emord &
23  Associates obtained it from ECM?
24     A.   That's fair.  Yes.
25     Q.   Did Mr. Sinclair, in particular, provide the
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1  information to Emord & Associates that was then
2  provided to you?
3     A.   It's -- I was given an initial list, which
4  included multiple individuals in each of about 200
5  or so companies, and I asked through the attorneys
6  that we identify one or two of the most
7  knowledgeable people in each organization, rather
8  than having six or eight people that would then
9  become the focus of our work.  And it's my



10  understanding that Mr. Sinclair or someone in his
11  organization did go through and identify those
12  individuals, and then through the attorneys I was
13  provided that.
14     Q.   I won't keep repeating this question.  So
15  the record is clear, any type of question that I ask
16  you in today's deposition that requires you to
17  disclose the names of the specific customers, you
18  are not going to respond; correct?
19     A.   That is correct.
20     Q.   Okay.  So we'll save me from having to ask a
21  series of questions related to that issue.
22          Can you tell me whether the list was in
23  electronic format?
24     A.   Well, it was a -- it was transmitted to me
25  as a PDF.
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1     Q.   And transmitted to you presumably as a PDF
2  means transmitted to you by email?
3     A.   That is correct.
4     Q.   So both you and Emord & Associates have a
5  PDF in an email?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, I may still have.  Yes,
8  it's possible.  Yes.
9  BY MR. COHEN:



10     Q.   And at least one point in time, Emord &
11  Associates had a email, a copy of a sent email that
12  contained the PDF; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  That's correct.
15  BY MR. COHEN:
16     Q.   Were any of the companies on the list
17  companies that Complaint Counsel deposed in this
18  matter?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  Not to my knowledge.  I don't
21  know who Complaint Counsel has deposed.
22  BY MR. COHEN:
23     Q.   So you don't know the answer to that one way
24  or the other?
25     A.   I don't.
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1     Q.   When was the list provided to you?
2     A.   Well, the initial list, which we -- which I
3  refer was probably provided quite early in my
4  assignment.  Probably -- probably in the fall or
5  winter of last year.  The smaller list, the list of
6  most knowledgeable individuals, was probably
7  provided more recently, maybe in April.
8     Q.   So there was a list in fall or winter of
9  last year that contained around 200 companies, and



10  then there was a subsequent list in April that
11  contained in one or two individuals at a subset of
12  those 200 companies who were most knowledgeable.
13  Did I say that correctly?
14     A.   No.
15          MR. AWERBUCH:  Objection.
16  BY MR. COHEN:
17     Q.   That's why I'm asking.
18     A.   No.
19     Q.   Correct me.
20     A.   No.  As I indicated, for each -- I shouldn't
21  say for each -- but for many of the companies there
22  were six, seven, eight different individuals that
23  were listed and -- with titles.  And it was clear to
24  me, just in looking at the list, that some were
25  likely to be more knowledgeable than others.  And it
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1  also made little sense to have more than a couple of
2  representatives of each company on the list for
3  purposes of trying to contact the company.  I don't
4  want to bombard a company with lots of -- with lots
5  of calls.  So what I asked for was a -- was for each
6  company, a subset of one or two individuals' names
7  that would be most likely to be most knowledgeable,
8  who could then serve as the sampling frame for the
9  survey research.



10     Q.   So I'll try it a second time, and I'm going
11  to break it down in pieces.  And I want you to --
12  usually we try not to interrupt each other.  This
13  time, interrupt me when I've got something wrong;
14  okay?
15     A.   Okay.  Mm-hmm.
16     Q.   In fall or winter you received a list of
17  approximately 200 companies from Emord & Associates?
18     A.   That's correct.
19     Q.   That list contained approximately six to
20  eight names per company?
21     A.   Well, as many as six to eight.  In some
22  companies it was only a couple, but in quite a
23  number of companies it could have been six to eight.
24     Q.   So that list contained as many as eight
25  names per company --
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1     A.   That's --
2     Q.   -- for the two companies?
3     A.   That's my recollection, yes.
4     Q.   You made a judgment that you didn't want to
5  bombard 200 different companies with as many as
6  eight phone calls, and in April you were provided a
7  new list of 200 companies, but with a more targeted
8  group of one to two employees per company?
9     A.   That's correct.



10          MR. AWERBUCH:  Is it a good time to ask for
11  a break now?  We've been going about an hour and a
12  half.  To use the restroom.
13          MR. COHEN:  Sure.  We'll go off the record.
14          MR. AWERBUCH:  Thanks.
15          (Recess)
16          MR. AWERBUCH:  Regarding any lists supplied
17  ECM or their counsel to Dr. Stewart, to the best of
18  our knowledge, we provided it to you in our 331A
19  production.  To the extent that any list was not
20  provided, we're more than happy to oblige at this
21  point.  Please feel free to send an email or on our
22  on volition.
23          MR. COHEN:  Okay.
24  BY MR. COHEN:
25     Q.   A couple more questions:
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1          Dr. Stewart, did you speak to anyone during
2  the break, related to this deposition or about this
3  case?
4     A.   No, sir, I have not.
5     Q.   This list that we've been discussing, was it
6  amended at any time?
7          Was the list of 200 companies that were on
8  the original list the same as the one that was on
9  the one that you received in April?



10     A.   Yes, I believe so.  And just to be clear,
11  it's about -- it's about 200 companies.  It's
12  probably a little bit more than that.  I just don't
13  remember the specific number.
14     Q.   We won't hold you to the specific number.
15  About 200.  And again, I apologize.  If you just
16  answer my question.
17          But was there any -- were there any changes
18  in the list between the ones that were there in
19  either the fall or winter of last year, and the ones
20  that were there in April?
21     A.   I do not believe so.
22     Q.   And just -- withdrawn.
23          Do you recall when you received the list,
24  the second list, in April?  Was it early April?
25  Late April?  The middle of the month?
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1     A.   I don't have a specific recollection.
2  Probably just given the timing of the events, it
3  probably would have been early April, but I could be
4  wrong.
5     Q.   When were you engaged in this matter?
6     A.   Well, I was contacted and actually did some
7  work beginning in September, maybe even late August
8  of last year.  I -- I did not get a formal -- and I
9  signed a confidentiality agreement in September.  I



10  did not get a formal engagement letter until, I
11  think, December.
12     Q.   Can you just give me a little more detail
13  about what you received in September?  You mentioned
14  that there was, I guess, a confidentiality
15  agreement?
16     A.   Yes.
17     Q.   And were there other documents that you
18  received in September?
19     A.   The only other thing I recall having
20  received in September was the Synovate survey.
21     Q.   And your communications in September were
22  with Mr. Caputo?
23     A.   Yes.
24     Q.   Any others?
25     A.   No.
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1     Q.   It's been a while, but if we could go back
2  to page 27, onto the next sentence, which is the
3  last full sentence on that page:  "ECM personnel
4  were asked to identify by name a representative of
5  customer organizations who was involved in the
6  purchase of materials for the manufacture of plastic
7  and likely to be most knowledgeable about the
8  manufacturing process."
9          Did I read that correctly?



10     A.   Pretty much, yes.
11     Q.   Did I read it material -- I may have
12  misspoken -- materially incorrectly in any way?
13     A.   No.  It's just you inserted "about" rather
14  than "of," but not a problem.
15     Q.   My apologies.
16          Who were the ECM personnel you referred to?
17     A.   I believe Mr. Sinclair.
18     Q.   Anyone else?
19     A.   It was my understanding that either he did
20  it himself or someone in his organization did it,
21  but I wouldn't know who those other people were.
22     Q.   And are there any communications with
23  Mr. Sinclair that you're aware of, related to the
24  identification of customer organizations, other than
25  the two communications we've been discussing?  One
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1  toward the end of last year and one in April of this
2  year?
3     A.   Well, I did have a conversation with
4  Mr. Sinclair in which the topic of survey of
5  manufacturers came up, and it was at that point that
6  I mentioned to him what I'd already talked to the
7  attorneys about, and that was it would be helpful to
8  have a more targeted list of names, and could he
9  help me with that.  And he said yeah, if we go down



10  that road -- that is, to do a manufacturer survey --
11  he could -- he could have that done.
12     Q.   And when was that conversation?
13     A.   January, maybe.
14     Q.   Okay.
15     A.   I can't recall.
16     Q.   Were there any other communications with
17  Mr. Sinclair?
18     A.   I think I had two telephone conversations
19  with Mr. Sinclair.
20     Q.   Two in addition to the one you just
21  mentioned or two including the one?
22     A.   Two including the one I just mentioned.
23     Q.   What was the other one regarding?
24     A.   I -- I said to the attorneys it would be
25  really helpful to me to have a somewhat better
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1  understanding of the product and the business, and
2  so could somebody do a tutorial for me?  And he
3  arranged a call, about a 20 minute call with
4  Mr. Sinclair, and he gave me a quick lesson on
5  biodegradability.
6     Q.   And why did you think that would be helpful
7  to you?
8     A.   Well, I -- I often find it useful to have
9  some understanding of the background in business of



10  the clients with whom I work.  I just thought it
11  would be of assistance to me in thinking about the
12  issues in the case.
13     Q.   To simplify things, putting together all of
14  your communications with Mr. Sinclair, were any
15  attorneys present on any of those telephone calls?
16     A.   Actually, I don't believe there were.
17     Q.   Again, putting together all of your
18  telephone calls with Mr. Sinclair, were there any
19  subjects discussed other than the identification of
20  customer organizations and background regarding the
21  business?
22     A.   No.  That -- as best as I recall, that was
23  the substance of the conversations.
24     Q.   Have you ever met Mr. Sinclair in person?
25     A.   I have not.
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1     Q.   Regarding who would participate in the
2  Manufacturers Pilot Study, why weren't selections
3  made randomly from ECM's customer list?
4     A.   I'm sorry.  They were.  Maybe I'm
5  misunderstanding your question.
6     Q.   Well, let me take a step back because I may
7  be misunderstanding what you've explained to me.
8          Do you have any idea how many customers ECM
9  has currently?



10     A.   I don't.  I assume that the list that I got
11  was a reasonably complete list, certainly of their
12  larger customers.  But I don't have any -- any other
13  understanding.
14     Q.   Why would smaller customers have been
15  excluded?
16     A.   It's not uncommon for a firm to maintain a
17  list of major customers, significant customers, and
18  not necessarily include the one-off customer.
19     Q.   The exclusion of smaller customers from the
20  Manufacturers Pilot Study would have the potential
21  to introduce bias into that study, wouldn't it?
22     A.   I don't know even know that there was more
23  customers beyond what was on the list.  It is very
24  common in designing survey research, particularly in
25  the business to business context, to base sample
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1  selection on the volume of business that one does.
2  And if you do that, then really small customers
3  would be a very small fraction of the -- of the
4  total volume of the customers.  But as I said, I
5  don't even know that the list that I had was in any
6  way incomplete.
7     Q.   Do you know how many customers have
8  purchased product from ECM over the last five years?
9     A.   I do not.



10     Q.   And you would give me the same answer if I
11  asked you for ten years?
12     A.   That's correct.
13     Q.   So you don't know one way or the other
14  whether the 200 you were provided is the entire list
15  or just a fraction of the list?
16     A.   I -- I -- it was represented to me as the
17  customer list.  I don't know any more about it than
18  that.
19     Q.   If it were not a complete customer list in
20  some regard, that would have the potential to
21  introduce bias, would it not?
22     A.   It -- certainly, it has the potential, but
23  again, as I said, to the extent that most of the
24  sales volume would be represented on the list that I
25  was given, the bias would not be great if it existed
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1  at all.
2     Q.   Why do you believe, if you do, that large
3  customers with substantial sales volume would have
4  the same interpretations of ECM's marketing claims
5  as small customers with lower sales volume?
6     A.   No, that's not what I said.  I believe I
7  simply said that in the context of business to
8  business survey research, it is customary to give
9  greater weight to respondents based on their sales



10  volume.  Very common -- you got a customer who does
11  50 percent of your business; you definitely want to
12  include that customer in your sample because they
13  represent 50 percent of your business.  You have
14  another customer who has done one purchase in ten
15  years.  You know, that customer is a trivial portion
16  of the whole business.  It's less important that
17  they get represented because they don't represent
18  much sales volume.  And typically, in business to
19  business research, we wait the responses of
20  individuals based on the sales volume their
21  organizations represent.
22     Q.   ECM not only provided the companies your
23  researchers would speak with or a subset --
24  withdrawn.
25          ECM not only provided the companies your
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1  researchers would speak with, but the specific
2  people; correct?
3     A.   That's correct.
4     Q.   That has the potential to introduce bias,
5  doesn't it?
6     A.   It -- it certainly could.  What I asked for
7  were the people who would be most knowledgeable
8  about the manufacturing and the production process
9  and the purchasing that was related to that.  I



10  would -- I would hope that that's what I got because
11  I think they are the people who are most relevant to
12  the topic that we were interested in.
13     Q.   ECM could have spoken with those persons
14  before they were surveyed; correct?
15     A.   I -- I -- because they're customers, I have
16  to believe at some point there had been some
17  discussion with somebody.  I don't know what
18  transpired with those customers, you know, after I
19  got the list and before we conducted the survey.
20     Q.   There was nothing in the pilot study design
21  that would have prevented that, was there?
22     A.   No.
23     Q.   You don't know, do you, that the persons
24  surveyed were actually the persons at the companies
25  involved in the purchase of the materials for the
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1  manufacturer of plastic and likely to be most
2  knowledgeable about the manufacturing process, do
3  you?
4     A.   No.  I accepted the representation about who
5  they were.
6     Q.   Do you consider this pilot study to have
7  been double blind?
8     A.   I do.
9     Q.   And why is that?



10     A.   The interviewers were not aware of who the
11  sponsors were, and the calls were all made to the
12  customers by a representative, an interviewer from
13  California Survey Research.  There was no
14  identification of ECM as the sponsor.
15     Q.   For purposes of this pilot study, the
16  persons involved with the purchasing of materials
17  for the manufacturer of plastic is more important,
18  isn't it, than whether or not he or she is the
19  person most knowledgeable about the manufacturing
20  process; correct?
21     A.   Well, I think you may be parsing too finely
22  because my understanding is that manufacturing is
23  very much involved in the purchase decision.  And in
24  fact, in many cases, the actual person involved in
25  purchasing -- say a purchasing agent -- knows
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1  virtually nothing about what's being purchased.
2  Their job is to execute the paperwork to make it
3  happen.
4          What you really want is the individual
5  that's the technical specifier.  And that's really
6  what I was interested in and what I talked to
7  Mr. Sinclair about.
8     Q.   Someone might be involved with the
9  purchasing decisions, but not be the decision maker;



10  right?
11     A.   That's very common in business to business
12  marketing, yes.
13     Q.   Let's look at what may be Exhibit 9.  In
14  fact, it is Exhibit 9, which is the Manufacturers
15  Pilot Study Screenshots.
16          (Plaintiff's Exhibit 9 was marked
17          for identification by the court
18          reporter and is attached hereto.)
19  BY MR. COHEN:
20     Q.   Question 1 asked survey respondents, "Are
21 you involved in the decisions of your organization
22 regarding the materials used in manufacturing
23 products or product packaging?"  And I think there's
24 a typo there.  Products or product packaging.
25          Have I read that correctly?
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1     A.   Yes.  Mm-hmm.
2     Q.   If the person answered affirmatively, they
3  were then asked Question 2; "Are any of those
4  materials plastic or components used for
5  manufacturing plastic?"  Correct?
6     A.   That's correct.
7     Q.   And then if the person answered
8  affirmatively, again, a subset of questions began;
9  correct?



10     A.   That's correct.
11     Q.   None of the screening questions ask whether
12  the person being surveyed is involved with the
13  purchase of materials for the manufacture of
14  plastic; correct?
15     A.   I don't use the term "purchase," and I don't
16  know how you're using the term "purchase" here, but
17  we do ask if they're involved in the decisions of
18  the association regarding materials used in
19  manufacturing products or product packaging.  I
20  think purchase would be subsumed within decisions.
21     Q.   Why didn't you use the word "purchase"?
22     A.   Because I thought it was subsumed within the
23  term "decisions."
24     Q.   You could have added the word "purchase";
25  correct?
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1     A.   Yeah.  I could have added a lot of words,
2  but it didn't seem to be necessary.
3     Q.   Your view is that this question is just as
4  effective with or without the word "purchase"?
5     A.   In my view it was, and in part because I had
6  asked that names be prescreened by people in the ECM
7  organization to identify people who would be
8  knowledgeable.
9     Q.   Thus, the reason that it's just as effective



10  with and without the word "purchase" is because the
11  persons being surveyed were prescreened by
12  Mr. Sinclair; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, I don't know that he's
15  the one who prescreened them.  I got a list of
16  people who were represented to me as likely to be
17  the most knowledgeable about the manufacturing
18  processes and the materials that would go into it.
19  BY MR. COHEN:
20     Q.   Take Mr. Sinclair out of it.
21          The reason that the questions are just as
22  effective with and without the word "purchase" in
23  there is because ECM provided you with the
24  information regarding with whom you should speak?
25     A.   No.  And I've said this before.  Purchase is
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1  subsumed within decisions.  The way businesses make
2  decisions, there isn't a purchaser, in most cases.
3  There are multiple people involved in purchase.
4  There's often a technical specifier.  There's often
5  a financial decision maker.  There may be users.
6  There may be a whole host of individuals who are
7  involved in the decisions.  The -- and to say
8  "purchase" actually connotes that the individual
9  might actually be the one who writes the order form



10  and sends the check.  They may know nothing about
11  what they're buying.  They'd all be done by somebody
12  who understands the technical needs, the financial
13  needs of the organization.  So it's important to
14  talk about this in terms of the decisions, whether
15  or not they were the implementer of the purchase or
16  not.
17          I think "decisions" are a much more
18  appropriate term for what we were looking for here
19  than "purchase," which has a very specific
20  connotation in a business.
21     Q.   Let's talk about the word "decision."  Why
22  didn't you ask to speak with the person who made the
23  decision to purchase the ECM additive?
24     A.   Because if I had asked for the person who
25  purchases the ECM additive, I would have suggested
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1  that that's for whom the survey was being conducted.
2     Q.   And you believe the individuals who were
3  surveyed here didn't know for whom this was being
4  conducted?
5     A.   I don't know whether they knew or not.  We
6  tried very hard to ask questions in a very neutral
7  fashion that did not suggest, you know, which
8  particular firm we were doing research for.
9     Q.   Why didn't you ask to speak to the person at



10  the organization who made the decision to purchase
11  biodegradeable additives?
12     A.   That seemed -- that would have seemed to me
13  to be to be very specific, and again, could have
14  suggested, I suppose, that it was being done by a
15  particular company or small subset of companies.  It
16  seemed to me that this was a much more neutral way
17  of asking the question.
18     Q.   Was the Manufacturers Pilot Study conducted
19  by California Survey Research Services, or CSRS?
20     A.   Yes, it was.
21     Q.   Was CSRS paid to conduct the pilot study?
22     A.   They were.
23     Q.   Why is that not disclosed in your report?
24     A.   I don't know.  I -- I -- I have that
25  information.  It was done -- it was done fairly
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1  quickly, and it was just something that I added
2  quite late in the -- in the crafting of this report.
3     Q.   To clarify the record, the report was done
4  fairly quickly, or the pilot study was done fairly
5  quickly?
6     A.   Well, the pilot study was done fairly
7  quickly, and much of the report was done before the
8  pilot study was completed, so I had relatively
9  little time to add the results into the final draft.



10     Q.   How much was CSRS paid?
11     A.   My recollection is about $2,000.  The pilot
12  really was constructed in such a way that we agreed
13  they would do 20 hours worth of calling.  That would
14  be what constituted the pilot.  So as many
15  interviews as they could conduct in 20 hours was --
16  was the scope of their assignment.
17     Q.   Let me show you what's been marked as
18  Stewart 10, and I'll provide a copy to counsel.
19          (Plaintiff's Exhibit 10 was marked
20          for identification by the court
21          reporter and is attached hereto.)
22  BY MR. COHEN:
23     Q.   The formatting may be slightly different,
24  but this is a set of data collected from the pilot
25  study; correct?
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1     A.   That's correct.
2     Q.   The file was produced to Complaint Counsel
3  and labeled -- I'm going to read this slowly,
4  ma'am -- capital P, Partial, Manufacturers, capital
5  M, underscore data, underscore 5 dash 20 space 2XLS.
6          Who gave it that label?
7     A.   That was probably the label given by --
8  given to it by California Survey Research.
9     Q.   Was there a file number 1?



10     A.   There could have been an incomplete version
11  of this file.  I asked for reports of the results,
12  and so I think I may have gotten one that may have
13  had maybe the first four or five responses, and they
14  just tacked on the others as we completed
15  interviews.
16     Q.   Do you have a copy of the earlier file?
17     A.   I may.  I don't -- I don't recall.
18     Q.   If that was not produced to us, I assume
19  you'll be willing to produce that to us?
20     A.   I don't have any problem with that.
21     Q.   If we look at your report, page 27, the
22  sentence beginning with the very last two words on
23  the page --
24     A.   Mm-hmm.
25     Q.   -- it's really on page 28, but we'll start
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1  on page 27.  "Ten customer representatives
2  participated in a telephone interview carried out by
3  interviewers employed by California Survey Research
4  Services."
5          Have I read that correctly?
6     A.   You have.
7     Q.   Why does what's been marked as Stewart 10
8  contain data from only eight companies?
9     A.   I don't know.  They should carry -- there



10  should be ten.  Perhaps you got the wrong file, but
11  there were ten companies.
12     Q.   If you have access to those two additional
13  companies, I assume you'll provide that to us?
14     A.   Be happy to do it.
15     Q.   Is there anything else that Complaint
16  Counsel could do to get that information?
17     A.   I -- I'm certain that I can -- I can find
18  the other two responses.  It just looks like an
19  incomplete version of the data file.  So I'm certain
20  that there is a version of this that has the ten
21  customers in it.
22     Q.   Am I correct that looking at this data, 1,
23  where it's -- you know, take a look at the first
24  page.  1 means that the respondent answered yes, and
25  2 means that the respondent answered no.



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



56 (Pages 221 to 224)



221



1     A.   That would be correct.
2     Q.   And if you look back at the screenshots to
3  take a look at the questions, Question 5 asks, "Is
4  biodegradability an important consideration in your
5  selection of the plastic materials and supplies used
6  in production and packaging in your organization?"
7  Have I read that correctly?
8     A.   You have.
9     Q.   The data in Exhibit 10 includes only one



10  response to that question; correct?
11     A.   What we have here includes only one response
12  to that question.  Again, it looks to me like this
13  is simply an incomplete file.
14     Q.   And you believe there's a more complete file
15  out there somewhere?
16     A.   I do.
17     Q.   And it would be possible to obtain that if
18  it hasn't been produced to Complaint Counsel?
19     A.   I'm certain of that.
20     Q.   You understand these eight survey
21  respondents to be ECM customers that purchased the
22  ECM additive; correct?
23     A.   That's correct.  Or representatives of the
24  organizations purchased.
25     Q.   Let me just back up to something that's
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1  probably self evident.
2          But with respect to Question 5A, where
3  there's only one response, in the event because
4  maybe I've missed it or because you haven't produced
5  it to us yet, you would agree with us that neither
6  the court nor Complaint Counsel can make reasonable
7  assessment of the results of Question 5A; correct?
8     A.   I absolutely agree.
9     Q.   Again, I think you just answered, but I'll



10  ask again.  You understand that these eight survey
11  respondents in the Manufacturers Pilot Study that
12  we're aware of are customers who purchased the ECM
13  additive; correct?
14     A.   They are representatives of customer
15  organizations, yes.
16     Q.   Why would a plastic productions manufacturer
17  purchase the ECM additive if that manufacturer was
18  not interested in making their products
19  biodegradeable?
20     A.   I don't know.
21     Q.   And you're not offering -- well, let's
22  actually go to Question 8.  Question 8 is "Does the
23  term biodegrade suggest or imply to you any amount
24  of time by which decomposition will occur?"
25          Did I read that correctly?
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1     A.   You did.
2     Q.   Now, if you'll return -- before we go
3  further, are you offering any opinions regarding the
4  responses you received to Question 8?
5     A.   Only in the most general form, and that is
6  that even amongst customer organizations, there is
7  variability in what the responses are, not
8  inconsistent with the variability we saw among the
9  end user customers.



10     Q.   Let's look at Question 6.  That question
11  asks "How would you define biodegradability?"
12  Correct?
13     A.   That's correct.
14     Q.   Let's take a look at the first answer.
15  "Using ASTM 6400" -- and then there's a "P" --
16  "Either that or ASTM D5511 P.  That's all."
17          Did I read that correctly?
18     A.   You did.
19     Q.   Do you have an understanding as to what ASTM
20  6400 refers to?
21     A.   Not in detail.  It's apparently a standard,
22  but I don't -- I'm not familiar with the standard.
23     Q.   And I understand that it isn't your area of
24  expertise --
25     A.   Yeah.
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1     Q.   -- but I'm going to ask you to assume that
2  it refers to ASTM P6400, which is a test that's
3  sometimes used to assess biodegradability.  And I'm
4  going to further ask you to assume that it's a test
5  that's run for less than a year.
6          Do you understand those assumptions?
7     A.   I do.
8     Q.   What does ASTM D5511 refer to?
9     A.   Again, it's a standard, but again, I -- it's



10  beyond my expertise.
11     Q.   Again, I'll ask you to assume that ASTM
12  D5511 is a test that is sometimes used to assess
13  biodegradability, and further assume that it's a
14  test that's run for considerably less than a year.
15  Do you understand those assumptions?
16     A.   I do.
17     Q.   Given those assumptions, it would be fair,
18  wouldn't it, to consider this person's response to
19  be one that understands biodegradation is something
20  that happens in less than a year?
21     A.   If the standards are what you represent,
22  yes, I would agree.
23     Q.   Let's look at the second response, the
24  ability to make materials dissolve within a year.
25  Is it fair to consider this person's response to be
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1  one that understands biodegradation is something
2  that happens in less than a year?
3     A.   I would agree with that.
4     Q.   Let's look at the next to last response on
5  the page, something that would break down, according
6  to ASTM 6400 standards.  Did I read that correctly?
7     A.   You did.
8     Q.   I'll again ask you to assume that ASTM D6400
9  is a test that is sometimes used to assess



10  biodegradability, and further ask you to assume that
11  it's a test that's run for less than a year.  Given
12  those assumptions, it would be fair, wouldn't it, to
13  consider this person's response to be one that
14  understands biodegradation is something that happens
15  in less than a year?
16     A.   Again, if the standard is as you represented
17  it, I think that's a reasonable interpretation.
18     Q.   And there's another person who responded --
19  I think it's toward the middle, fourth from the
20  bottom -- that the product will be completely
21  decomposed within one to three years.  Have I read
22  that correctly?
23     A.   You have.
24     Q.   So out of the eight, three could be
25  characterized, based on assumptions that I've given
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1  you, as giving timeframes of a year or less, and the
2  fourth gave one to three years; correct?
3     A.   That's fair.  Yes.
4     Q.   Why didn't you ask ECM's customers how they
5  understood ECM's claim that its additive renders
6  plastic 100 percent biodegradeable?
7     A.   Because I wasn't attempting to test ECM's
8  claims.  I was, again, as in the consumer survey,
9  attempting to test what the understanding of these



10  respondents was of what biodegradability means.
11     Q.   You may have just told me this, but you are
12  not offering any opinion then regarding how ECM's
13  customers understood ECM's claim that its additive
14  renders plastic 100 percent biodegradable, are you?
15     A.   That was not the purpose of the survey.
16     Q.   Why didn't you ask ECM's customers how they
17  understood ECM's claim that its additive renders
18  plastic biodegradeable within nine months to five
19  years, in most landfills?
20     A.   Because, again, I wasn't interested in
21  testing specific claims in this survey; I was
22  interested in understanding, gaining insight into
23  their general understanding of biodegradability as
24  it might relate to plastics.
25     Q.   You're not offering any opinion regarding
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1  how ECM's customers understood ECM's claim that its
2  additive renders plastics biodegradeable in nine
3  months to five years in most landfills?
4     A.   I am not.
5     Q.   Why didn't you ask ECM's customers how they
6  understood ECM's claim that its additive renders
7  plastic biodegradeable in some period greater than a
8  year?
9     A.   Again, this was not intended to test



10  specific claims of ECM.  It was intended to gain
11  insight into general understanding of
12  biodegradability, specifically within the content of
13  plastic and plastic products.
14     Q.   You're not offering any opinion regarding
15  how ECM's customers understood ECM's claim that its
16  additive renders plastics biodegradeable in some
17  period of time greater than a year, are you?
18     A.   I am not.
19     Q.   The pilot study was never rerun as a full
20  scale study, was it?
21     A.   It was not.
22     Q.   You were aware of what the pilot study
23  responses were before it was decided that the pilot
24  study would not be rerun as a full scale study;
25  correct?
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1     A.   I was.
2     Q.   Emord & Associates was aware of what the
3  pilot study survey responses were before it was
4  decided that the pilot study would not be rerun as a
5  full scale study; correct?
6     A.   Actually, I don't believe they were aware of
7  the specific results.  I had given them a brief
8  description, but I don't -- I don't think I had
9  shared the spreadsheet or the results with them



10  prior to our making a decision to not -- not to run
11  a full survey.
12     Q.   You had given them a description of the
13  results?
14     A.   Yes.
15     Q.   ECM was aware of what the pilot study
16  responses were before it was decided that the pilot
17  study would not be rerun as a full scale study;
18  correct?
19     A.   I don't believe that's correct either.  I
20  don't believe I shared any of the specific results,
21  other than a verbal description, which was largely
22  that there's a considerable degree of variability,
23  much as we found in the consumer survey, and it --
24  and that's, I believe, all that was communicated
25  prior to the decision not to run a larger survey.
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1     Q.   Was that the same verbal description that
2  you provided to Emord & Associates?
3          MR. AWERBUCH:  Objection; that's
4  attorney-client privilege.
5          THE WITNESS:  Well, I mean, first of all, I
6  don't think I would have provided it to ECM
7  directly.  It would have all been through Emord.
8  BY MR. COHEN:
9     Q.   But Emord & Associates was provided with a



10  general description of the survey results, just not
11  the specific survey results; correct?
12     A.   Well --
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  -- they were provided with my
15  verbal description of what I thought the results
16  were revealing, which was that there was a lot of
17  diversity in the responses.  And whether they
18  communicated that to ECM, I don't know.  I just know
19  that there was a decision made not -- not to proceed
20  with the larger survey, and part of that decision
21  was simply we had run out of time.
22  BY MR. COHEN:
23     Q.   You don't remember the entire -- the details
24  in full of that communication, though, do you?
25          MR. AWERBUCH:  Objection; you don't have to
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1  answer that communication to us.
2          THE WITNESS:  Well, and I don't remember the
3  details of the communication.
4  BY MR. COHEN:
5     Q.   Why was the pilot study not rerun as a full
6  scale study?
7     A.   I don't know all of the reasons that may
8  have gone into it.  I do know that we were -- we
9  were getting very close to the deadline for when the



10  report was due.  And I -- and I indicated that I did
11  not think we could get a full blown survey done in
12  time to meet the deadline, as I understood it.
13  And -- and that was part of my communication to the
14  attorneys, that given what we had learned about the
15  amount of time it took to reach these respondents, I
16  estimated that it would -- we were going to run out
17  of time before we could complete a full blown
18  survey.
19     Q.   Well, how many respondents would you need to
20  contact before you could complete a full blown
21  survey?
22     A.   Well, I indicated that I would like to --
23  would like to have contacted as many as 25 percent
24  of the people on the list.  That would have been
25  about 50-plus people.
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1     Q.   And you'll have to remind me when the
2  dates -- when was the pilot study concluded?
3     A.   Late May, maybe even early June, I believe.
4     Q.   Does the absence of a shared understanding
5  among consumers about a particular fact mean that
6  deception cannot occur?
7     A.   I'm sorry?
8          MR. COHEN:  Ma'am, if you can just read that
9  back, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  Does the absence of a
13          shared understanding among consumers
14          about a particular fact mean that
15          deception cannot occur?")
16          THE WITNESS:  Well, a deception can occur in
17  individual cases, so the question of whether
18  deception can occur is -- is yes, at least in the
19  individual case.  I'm struggling a little bit with
20  your question because it has, basically, a double
21  negative, the absence of a shared fact.  And I'm --
22  I don't know how to respond to that.
23  BY MR. COHEN:
24     Q.   It's only necessary that a legally relevant
25  minority of consumers share an understanding;
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1  correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  That's my understanding, yes.
4  BY MR. COHEN:
5     Q.   So let's assume there are 250 million
6  American consumers.  And if you have a better
7  ballpark, I'd be happy to adopt your assumption.  Is
8  my assumption all right?
9     A.   Sure.



10     Q.   Assume that each of those consumers hold a
11  different understanding for a product to biodegrade.
12  So there are 250 million different understandings.
13  Do you understand that assumption?
14     A.   I do understand that.
15     Q.   Further assume that 20 percent, or 50
16  million of those consumers, understand that the time
17  it takes for a product to biodegrade is some quantum
18  of time one year or less.  Do you understand that
19  assumption?
20     A.   I understand.
21     Q.   Can those consumers in that 20 percent be
22  deceived?
23     A.   Well, it can be, but that fact alone doesn't
24  mean they have been deceived.
25     Q.   What additional facts are necessary to
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1  establish that they have been deceived?
2     A.   That the belief was created by actions or
3  inactions of the manufacturer or the marketer and
4  that the belief was material to some behavior or
5  purchase decision.
6     Q.   Imagine that there's -- stick with the same
7  hypothetical.  Imagine that there's a hundred
8  marketers and they are all, in some minor way,
9  contributing to the false belief that's at issue



10  here.  Is that sufficient for liability of any one
11  of those marketers?
12     A.   I would -- I would need to know a great deal
13  more than you've indicated.  I'd need to know what
14  those marketers were doing, whether if what they're
15  doing is actually having an impact on consumers,
16  what other sources of information may be available.
17  You know, a major source of information about
18  biodegradability is actually the government, so I'd
19  like to have some understanding of the degree of
20  which their actions may be dominated by government
21  communications or the -- or the -- or the media
22  generally.  So I, you know, I -- I can't answer that
23  question in the abstract.
24     Q.   Let's go back to something we discussed
25  earlier in the day.  Let's assume that one of the
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1  marketers is capitalizing on consumers' false
2  beliefs with respect to biodegradation times, and
3  furthermore assume that that particular marketer is
4  doing so intentionally.  Would that be sufficient
5  for a finding of liability under the FTC Act?
6     A.   I -- you'll have to -- and we discussed this
7  earlier today.  You'll have to explain to me what
8  you mean by "capitalize."
9     Q.   Imagine that the marketer is aware that



10  consumers misunderstand what the word biodegradeable
11  means and the marketer knowingly undertakes a
12  campaign that they understand will mislead
13  consumers.  Is that sufficient for FTC Act
14  liability?
15     A.   Again, it could be, but it depends on --
16  depends on a lot of other, a lot of other facts.
17     Q.   So it might not be the case?
18     A.   It might not be the case.
19     Q.   Does the fact that some proportion of
20  consumers are skeptical of a claim mean that
21  deception can occur?
22     A.   Deception could occur.  Not everybody may be
23  skeptical, but to the extent that people discount a
24  claim and don't use it for decision making, for
25  those individuals it would not be material, so
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1  deception would not occur, but it certainly could be
2  the case that there certainly are consumers who are
3  not skeptical.
4     Q.   It's the case, isn't it, that sometimes when
5  consumers are surveyed, consumers who answer "I
6  don't know" to a question might have a view, but
7  just not one that the survey respondent feels
8  sufficiently certain to share?
9     A.   I guess.  I think we discussed that this



10  morning.  That is certainly the case.
11     Q.   Researchers might be able to learn that
12  respondent's view by probing or encouraging a
13  respondent to share his or her view; correct?
14     A.   That's precisely why we used a personal
15  interview on the telephone, was that we could
16  encourage those respondents to offer their opinions.
17     Q.   And there actually could be a lot of reasons
18  why a consumer doesn't feel sufficiently certain to
19  share his or her view on the first inquiry; correct?
20     A.   That's correct.
21     Q.   We don't need to go through them all, but
22  one might be the prospect of embarrassment if they
23  got it wrong?
24     A.   That's a possibility.
25     Q.   All right.  Just quickly 'cause you're an
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1  expert in this area, are there other possibilities
2  that come up frequently?
3     A.   Maybe embarrassment.  May just be, you know,
4  an individual has a certain tolerance or lack of
5  tolerance or certainty or uncertainty.  They just
6  want to be sure before they offer an opinion.  There
7  could be -- there could be some social buttons,
8  desirability component that, you know, they don't
9  want to answer a question because they think it



10  reflects negatively on them or positively on them.
11  So there's a number of reasons.
12     Q.   One thing that struck me as particularly
13  interesting is that different people have different
14  understanding or beliefs as to how certain they need
15  to be before they feel comfortable answering a
16  question.
17     A.   Yes, that's correct.
18          And I'm going to stop you because I need to
19  take a break.
20          MR. COHEN:  That's okay.
21          (Recess)
22  BY MR. COHEN:
23     Q.   We were discussing the potential prospects
24  for embarrassment in the context of survey research.
25     A.   Or reasons why people may be reluctant to
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1  give responses and say "I don't know."
2     Q.   Very fair.
3          Is the prospect -- but the prospect for
4  embarrassment would be one such reason?
5     A.   In -- in some cases, yes, that's true.
6     Q.   Is the prospect for embarrassment greater in
7  an in-person interview like a mall intercept
8  interview or in a telephone interview with a live
9  interviewer?



10     A.   It would probably be greater with a live
11  interviewer in a mall.
12     Q.   Is the prospect greater for embarrassment in
13  a telephone interview with a live interviewer or in
14  an online survey?
15     A.   In most cases it would be greater, although
16  not large in the case of a telephone survey.
17     Q.   If a number of people have views as to the
18  correct answer to a question, but not complete
19  confidence, one would expect them to be more likely
20  to answer "I don't know" in a telephone survey with
21  a live interviewer than in an online survey;
22  correct?
23     A.   I need you to read that back.
24          (The previous question was read back
25          by the court reporter as follows:
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1              "QUESTION:  If a number of people
2          have views as to the correct answer
3          to a question, but not complete
4          confidence, one would expect them to
5          be more likely to answer 'I don't
6          know' in a telephone survey with a
7          live interviewer than in an online
8          survey; correct?")
9          THE WITNESS:  No, I wouldn't agree with



10  that.
11  BY MR. COHEN:
12     Q.   Why not?
13     A.   Just as embarrassment could work in the
14  direction of people not wanting to respond because
15  they may be wrong, it could also work in the
16  direction of people being embarrassed because they
17  can't give an answer.  And, you know, the fact that
18  there is a live person, there is actually a
19  motivator for people to respond.  So I -- I wouldn't
20  say that they're greater, that one is greater than
21  the other in -- in that particular context.
22     Q.   Assume that some portion of people who
23  answer "I don't know" when asked about a
24  biodegradation time, regardless of the motive method
25  of survey, actually have a view as to the correct
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1  answer.  Do you understand that assumption?
2     A.   I think -- I mean, there's an assumption
3  here that there is a correct answer.
4     Q.   No, I'll withdraw the question and I'll
5  repeat it because I don't mean to suggest that there
6  is a correct answer.  I'm merely meaning to suggest
7  that the person may think there's a correct answer.
8     A.   Fair enough.
9     Q.   Assume that some portion of people who



10  answer "I don't know" when asked about
11  biodegradation time actually have a view as to the
12  correct answer; do you understand that assumption?
13     A.   I do.
14     Q.   Given that assumption, do you have any
15  reason to believe that those people, as a group, are
16  demographically different from people who gave
17  responses other than "I don't know"?
18     A.   It is -- it is conceivable that they may be
19  different in terms of their perceived self
20  efficacy -- that is, their sense of personal control
21  and personal knowledge of the world, and generally,
22  we find that people who are stronger in self
23  efficacy tend to be people with more resources, more
24  highly educated, higher incomes.  So that in that
25  way, there may be a link between demographics and
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1  the tendency to say "I don't know."
2     Q.   I don't mean to be flip, but how confident
3  are you in that response?
4     A.   I think I'm pretty confident in that
5  response.
6     Q.   Given the assumption that I asked you to
7  make, do you have any reason to believe that people
8  who answer "I don't know" as a group would have a
9  different distribution of views than people who



10  express their views immediately?
11     A.   No.  There's literature on the "I don't
12  know" response, and that literature generally finds
13  that you don't really change the distribution of
14  responses substantially based on, kind of, forcing
15  people not to have -- not to use "I don't know."  So
16  we'd have fewer people who make the response.
17     Q.   Assume that some portion of people who
18  answer equivocally when asked about biodegradation
19  time actually have a view as to the correct answer.
20  Do you understand that assumption?
21     A.   Again, they have a view that they know the
22  correct answer?
23     Q.   That's correct.
24     A.   Okay.  Yes.
25     Q.   I'm not saying there is a correct answer.
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1     A.   Okay.
2     Q.   I'm saying that they're answering
3  equivocally.  They're saying, "It depends.  I'm not
4  entirely sure."  Something along those lines.  An
5  equivocal answer.  Assume that some portion of
6  people who answer equivocally, when asked about
7  biodegradation time, actually have a view as to the
8  correct answer.  Do you understand that assumption?
9     A.   When you say "answer equivocally," what do



10  you mean?
11     Q.   Let me withdraw the question and say -- let
12  me -- I'll withdraw the question because I think
13  you're raising a fair objection.  Let me ask you
14  something else.
15          What's a protest response?
16     A.   A protest response can take one of two
17  forms.  One is a protest to being involved in a
18  survey -- that is, so, you know, I don't like being
19  interrupted in trying to get my contact -- my
20  content on Google Survey, so I respond by saying get
21  out of here.  That's a protest.
22          Another protest response would be one that
23  is offered as -- more as a substantive opinion.  You
24  know, I -- you know, I want to protest my view that
25  all products should be biodegradeable or, you know,
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1  no products are biodegradeable, where people
2  actually have a point of view that they're trying to
3  express.
4     Q.   In fairness, the first example you gave was
5  an example involving the Internet, and I don't think
6  that's an unfair example, but isn't it also a
7  protest response if someone gets a call from a
8  telephone researcher and hangs up the phone?
9     A.   Sure.  I would agree that they don't like



10  being interrupted.
11     Q.   Assume that some portion of people who give
12  a protest response when asked about biodegradation
13  time actually have a view as to a correct answer;
14  they just don't want to give it because they don't
15  like being interrupted.  Do you understand that
16  assumption?
17     A.   I do.
18     Q.   Given that assumption, do you have any
19  reason to believe that these people, as a group, are
20  demographically different from people who gave
21  responses?
22     A.   They may be different demographically.  I
23  think it would depend on what the nature of the
24  survey was.  Some people are particularly more
25  educated people, more high -- people with higher
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1  incomes are less likely to want to respond to
2  surveys because they consider it an imposition on
3  their time.  But by the same token, we find that at
4  the other end of the income distribution there's
5  also a reluctance of people to participate.
6          So in some ways the -- the demographics kind
7  of wash out.
8     Q.   So the answer to my question is no?
9     A.   Well, it's a more subtle answer than that.



10  There are demographic factors at work, but because
11  there are multiple factors at work there's a
12  canceling effect that tends to occur in the
13  aggregate.
14     Q.   Understood.
15          So I think I understand.  There may be some
16  demographic differences, but there are enough
17  demographic differences that they -- and such
18  demographic differences that they're offsetting, so
19  there's no net effect?
20     A.   That's correct.
21     Q.   Given the assumption that I've asked you to
22  make, do you have any reason to believe that such
23  people providing protest responses as a group would
24  have a different distribution of views than people
25  who express their views immediately?
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1     A.   I -- I don't know one way or the other.
2  Again, I think it would depend on the issue.
3     Q.   And you're not giving an issue about that in
4  this matter, are you?
5     A.   I'm not.
6     Q.   In what respect, if any, is the population
7  in Professor Frederick's survey not properly chosen
8  and defined?
9     A.   First of all, we don't know what the



10  population is.  So without a definition of the
11  population, it's very difficult to know whether it
12  has been chosen properly.
13     Q.   Is it not properly chosen and defined for
14  any other reasons?
15     A.   Well, it's just not defined.  It's not clear
16  who is in the population.  So we start with an ill
17  defined population, and then we can move to the
18  sampling frame, and it's not clear the sampling
19  frame is representative of that undefined
20  population.
21          So it's a -- you know, it's just a problem
22  that builds on itself.  I mean, if you can't define
23  the population, you can't know whether the sample
24  represents that population.  If you don't know what
25  the sampling frame is, you can't determine whether
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1  the sample is representative of the population, and
2  you sure can't tell anything if the sampling -- if
3  the unknown sampling frame reflects an ill defined
4  population.
5     Q.   Assume that Professor Frederick's chosen
6  defined population is American consumers.  What, if
7  anything, would be problematic with that definition?
8     A.   Well, there's nothing wrong with that
9  definition of the population.  Now the problem



10  becomes one of the sampling frame.
11     Q.   Okay.  We'll move to the sampling frame in a
12  moment.  We'll move to the sampling frame now.
13          In what respect, if any, is the sample
14  chosen in Professor Frederick's study not
15  representative of the population of American
16  consumers?
17     A.   It is -- it is selected based on people's
18  presence at a particular web -- at a small number of
19  specific websites that -- that are not
20  representative of even people who traffic the
21  Internet.  That's the primary reason.
22     Q.   Are there other reasons?
23     A.   They -- they are not representative because
24  they have been intercepted, largely against their
25  will, which is atypical of the typical survey
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1  research situation.  It is -- they are not
2  representative in the sense that they are -- they
3  may not be, as I indicated in my report, they may
4  not be who they represent themselves to be.  We have
5  no way of knowing who these people are.  That's what
6  makes them nonrepresentative.
7     Q.   Are there any other objections related to
8  the representativeness of Professor Frederick's
9  sample or to Google Consumer Surveys that you have



10  not mentioned in your report?
11     A.   I don't believe so.
12     Q.   You did mention that one issue with the
13  representativeness of the Google Consumer Surveys
14  sample is that people are being, in effect, surveyed
15  against their will; did I understand that correctly?
16     A.   That's correct.
17     Q.   How is that different from someone who gets
18  a telephone call that maybe they don't want to
19  receive?
20     A.   It's -- it's different in the sense that in
21  order for an individual to access content that
22  they're interested in, they have to perform some
23  action.  So this interferes with a motivated
24  behavior in which they're engaged.  The telephone
25  call, they may not want to participate, they may
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1  just want to hang up, but it doesn't interrupt
2  their -- their -- their goal driven behavior.
3  They're not trying to accomplish something else.
4  Yeah, it's interruption, but sorry, I don't have
5  time.  You hang up.  It doesn't interfere with a
6  more goal driven behavior, which is what happens
7  with Google Survey.
8     Q.   Is there any literature that you're aware
9  of, that indicates that the interference with the



10  sort of goal driven behavior that Google Consumer
11  Surveys capitalizes on results in biased results?
12     A.   As I think I indicated earlier, Google
13  Surveys has been around for a very short period of
14  time, so there's very little literature that speaks
15  to the validity or the biases that may be present,
16  beyond what we've talked about earlier.
17     Q.   My question was specific to not -- Google
18  Consumer Surveys is an example, but is there
19  literature, more generally -- it could be from 50
20  years ago -- that talks about the fact that the
21  nature of a survey is such that interferes with some
22  form of minor goal driven behavior, means that the
23  results that that survey produces are likely to be
24  skewed or inaccurate in some way?
25     A.   I'm sure there is.  I can't identify it as I
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1  sit here this afternoon.
2     Q.   Assume that the sample Professor Frederick
3  chose is imperfectly representative but still more
4  representative than the sample you chose in your
5  consumer study.  Given that assumption, would you
6  contend that Professor Frederick had failed to
7  choose a sample adequately representative of the
8  population?
9     A.   Well, first of all, I just reject the



10  premise.  It is not a sample that is more
11  representative than the one I chose.  So I mean,
12  you're basically asking me to assume something
13  that's factually incorrect.  But if I make the
14  assumption, then -- then clearly, the answer has to
15  be yes.  I mean, you're asking me, you know, is
16  black black?  Well, of course black is black, you
17  know.  But if I'm looking at a white piece of paper
18  and you say, "That's black.  Assume that that's
19  black.  Is it black?", you know, under that
20  assumption I have to say yes, but it's -- you know,
21  it -- it's not an accurate representation of the
22  facts.
23     Q.   In what respect, if any, was the data
24  gathered in Professor Frederick's studies not
25  accurately reported?
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1     A.   He doesn't code -- again, we've been through
2  this.  He doesn't code almost 40 percent of the
3  responses, including responses that are clearly
4  plausible responses.  He transforms data in ways
5  that makes it very unrepresentative of what the
6  individual actually said.
7     Q.   You're not contending that Professor
8  Frederick falsified data, are you?
9     A.   No.  I'm saying he -- I'm not saying he



10  invented the data, made up the data.  I'm simply
11  saying the way he treated the data was highly
12  unusual, highly selective, and does not adequately
13  represent what the data actually show.
14     Q.   You're not contending that the data received
15  from Google Consumer Surveys shows one thing, but
16  Professor Frederick reported it as something else,
17  are you?
18     A.   Yes, actually, I am.
19     Q.   In what respect are you making that
20  contention?
21     A.   Well, when he -- when he reports percentages
22  and he doesn't include in the denominator responses
23  that he did not code, and those responses are
24  40 percent of the sample, he's basically inflating
25  percentages.  And that's -- that's an inaccurate
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1  presentation of the data.
2     Q.   That strikes me as a dispute with his
3  statistical methodology, not an issue of accurate
4  reporting of the data.
5     A.   No.  That's a problem with accurate
6  reporting of the data.  Statistics are summary of
7  the data.  And to the extent that he misreports,
8  misuses statistics, he is not being accurate.
9     Q.   What's the basis for your belief, if you



10  have one, that Google Consumer Surveys does not
11  accurately report the data it collects?
12     A.   I didn't say that it does not accurately
13  report the data it collects.  What I said was he did
14  not accurately report the data because of the way he
15  treats it.
16     Q.   You don't contend then that Google Consumer
17  Surveys does not accurately report the data it
18  collects?
19     A.   I have no way of knowing one way or the
20  other, and that that was not my opinion.  My opinion
21  was the data are not accurately reported by
22  Dr. Frederick.  And I've given you the reason for
23  that.  He ignores a very substantial amount of data
24  that includes highly plausible responses.  He
25  transforms the data in ways that are inappropriate.
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1     Q.   In what respect, other than what you've
2  already told me, did Professor Frederick not analyze
3  the data he collected in accordance with accepted
4  statistical principles?
5     A.   I've given you the reasons.
6     Q.   What statistical principle or principles did
7  Professor Frederick violate?
8     A.   One, he does not base his statistics on all
9  of the available data.  Almost 40 percent of the



10  responses are ignored in the computations that he's
11  made.  He's also transformed data in ways that are
12  non representative of what the data actually
13  indicate.  And if you look at what he has done in
14  terms of coding, he doesn't even follow his own
15  rules consistently, in many cases.
16     Q.   Can you quantify "in many cases"?
17     A.   I have not attempted to do a specific count.
18  We have -- I have only had the data in a -- in a
19  reasonably manageable analyzable form since late on
20  Friday, I believe, so I haven't been able to
21  quantify it.
22     Q.   You would agree, though, that there is some
23  number where inconsistent analysis of the data
24  between, let's say, coders is too insubstantial,
25  given the volume of data, to affect the results?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I don't know what results
3  we're talking about.  I mean, I -- the data are so
4  poorly organized and so poorly analyzed that I -- I
5  don't know how to talk about an insubstantial
6  problem.  I mean, it's like -- it's like saying I've
7  got a barrel of rotten apples; might there be one
8  that's not rotten somewhere in the barrel?
9  Possibly, but there's so much that's rotten that you



10  would have difficulty finding it.  And so there --
11  you know, there's this little trivial problem that's
12  insubstantial, but all the rest are okay.
13          That's not the case with this data.  It's
14  fundamentally flawed data.  And you can't pick one
15  little problem and say, well, it didn't happen very
16  much, because it's not one little problem; it's
17  multiple problems that make this data completely
18  useless.
19  BY MR. COHEN:
20     Q.   Let's mark -- let me just be clear.
21          You've identified, I believe, three
22  statistical principles that Professor Frederick did
23  not follow.  Are there others?
24     A.   That's -- those are the ones that occur to
25  me this afternoon.
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1          MR. COHEN:  Let's mark Professor Frederick's
2  report as Stewart 11, unless I lost track.
3          (Plaintiff's Exhibit 11 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6     Q.   Which questions, if any, do you contend are
7  unclear enough to render them invalid?  And you'll
8  note that in Appendix A there's a list of all of the
9  questions.



10     A.   Well, I'm not sure that I follow your
11  questioning here in the context of what we were just
12  talking about, so you need to help me.  Are we
13  talking about analysis, or are we talking about the
14  questions?
15     Q.   I won't help you.  We're talking about the
16  questions.
17          The reason that I'm asking is that your
18  report says Professor Frederick's questions are
19  unclear, but it doesn't identify any specific
20  questions.  So now I would like you to identify the
21  specific questions that are unclear.
22     A.   Okay.  All the questions are unclear to the
23  extent that they are interpreted, as he does, to be
24  evidence of fact.  These -- to ask people -- in
25  contrast to what I did, where I was asking people
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1  for opinions and -- and not a statement of fact,
2  what he is doing is asking questions that he is then
3  transcribing into a statement of fact.  And I -- I
4  genuinely believe that if people had been asked,
5  like, Question 1A, "If a package is labeled
6  biodegradeable, how long will it take to
7  decompose?", okay, and were then given a whole
8  variety of qualifiers or caveats, you would get very
9  different responses.



10          So, for example, if you were to say if a
11  package -- or let's -- let's be more specific.  If a
12  piece of paper or the package of a ream of paper is
13  labeled biodegradeable, how long will it take to
14  decompose?  If a bicycle is labeled biodegradeable,
15  how long will it take to decompose?  If a package is
16  labeled biodegradeable and it were put in your
17  backyard, how long would it take to decompose?  If
18  it were biodegradeable and it were put into a
19  landfill, how long would it take to decompose?  The
20  results of my survey show that quite a number of
21  respondents have a clear understanding that there is
22  no definitive answer to these types of questions,
23  absent a variety of qualifiers.
24          And so to the extent that these things are
25  asked without qualification, they're really --
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1  they're really unclear.
2     Q.   If I understand you correctly, all of
3  Professor Frederick's questions are unclear for the
4  reason you just articulated.  Are there any -- are
5  they all unclear, or are any specific questions
6  unclear for any other reasons?
7     A.   Well, again, I think when you have a
8  question like Federal regulators should not permit a
9  product to be labeled biodegradable unless it



10  biodegrades within this time period, and then people
11  were asked for a time period, you know, without --
12  without qualifiers, I don't know how people can give
13  you a reasonable response to that.
14     Q.   And what was the sort -- what would be the
15  sort of qualifier that you're looking for there?
16     A.   The qualifiers might include the type of
17  material, the context in which it biodegrades --
18  very similar to the other questions.  I mean,
19  there's simply no context put around this, coupled
20  with the fact that Federal regulators should not
21  permit -- I mean, what does that -- what does that
22  mean?  Which Federal regulators?  What does it mean
23  "should not permit"?  You know, does it mean that if
24  something is actually superior in terms of its
25  biodegradability, that a marketer should be
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1  forbidden from -- from communicating that point of
2  superiority?  I mean, there's -- there's -- there's
3  no effort here to capture competitive advantage or
4  differences among products.  It's asked all in the
5  abstract, as though something is biodegradeable or
6  it's not when we know that there are degrees of
7  biodegradability that are not reflected in the
8  survey.
9     Q.   So if I understand you correctly, there are



10  the problems you just articulated with 2A, and then
11  there's the problem with all of the questions
12  regarding the lack of qualifiers.
13          Are there other questions that are unclear,
14  for various reasons?
15     A.   Well, again, I think you're asking people
16  for very specific information, factual information,
17  that -- that most people are just unlikely to know.
18  So you show people a label and you say, "If you saw
19  this on a water bottle, how long would it take to
20  decompose?"
21     Q.   Is that a reason for the question being
22  unclear or just a different type of problem with the
23  question?
24     A.   Well, it's -- it's unclear.  Again, it
25  doesn't include appropriate caveats, qualifiers.
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1  And coupled with that, there's no reason to believe
2  that whatever the response that the respondent
3  gives, it has any basis in fact or in information.
4  So as I did in my survey, you can ask their opinion,
5  but it really is not a statement of fact.
6     Q.   Are there other reasons or specific
7  questions why you -- are there other specific
8  questions that you believe are unclear or other
9  reasons why you believe that all of the questions



10  are unclear?
11     A.   Most of my problems are related to what I've
12  already articulated, and that's simply that
13  there's -- there's simply inadequate information to
14  provide a basis for an answer in most of these
15  cases, even if the individual had an answer that was
16  based on fact.  And being as the results of my
17  survey clearly indicate, many people are aware that
18  there are qualifiers, there are caveats, that if
19  they're provided, you know, influence their
20  response.
21     Q.   Which, if any, of Professor Frederick's
22  questions do you contend are leading?
23     A.   I may not have a complete catalog, but I
24  believe 2A, 2B, 2C, 2D, 2E, the answer to the
25  question is really kind of embedded in the -- in the
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1  question.  There's an assumption here that, you
2  know, people should not be allowed to -- or
3  marketers should not be allowed to mislead.  So
4  there's a -- there's a premise here, you know, that
5  sets -- sets these things up as is it misleading --
6  well, it might not be misleading, but you've got a
7  question that sort of starts with, you know, I
8  consider it misleading if it failed to fully degrade
9  within this amount of time.  You know, that is



10  suggesting wrongdoing.  It's implanting an idea in
11  people's heads that I think is simply inappropriate.
12     Q.   Are there others?
13     A.   I believe that 15A, 15B are certainly
14  leading 'cause of what they suggest to the
15  respondent is they ought to simply do some
16  multiplication to arrive at an answer.
17     Q.   And are there others?  I see you're at the
18  end.
19     A.   I am at the end.
20     Q.   So there are no others?
21     A.   Not that I can identify.
22     Q.   Did the respondents in Professor
23  Frederick's -- strike that.
24          In what respect, if any, was Professor
25  Frederick's study not conducted by qualified
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1  persons, following proper interview procedures?
2     A.   It was not double blind.  He was using --
3  apparently, was using students to -- to do coding.
4  You know, these were not trained professional market
5  researchers.  And -- and very clearly, as we've
6  discussed, there were problems with -- with
7  sampling.  I mean, there -- there were problems with
8  way that data were coded.  I mean, these were all at
9  variance with accepted, you know, research methods.



10     Q.   Qualified persons following proper interview
11  procedures isn't really a metric that applies to
12  Internet surveys, is it?
13     A.   But it is.  I mean, you still have -- you
14  have an automated interview, but to the extent that
15  you're using Google Survey and it's not really a
16  survey, it's a pay wall, that's not accepted
17  procedures.  And as I've indicated earlier, Google
18  Survey, in my view, is not a market -- professional
19  market research firm, so they -- you know, they're
20  not qualified, by any stretch of the imagination.
21  Maybe they will be in ten years, but they're not
22  qualified by any stretch of the imagination to be
23  engaged in survey research.  And, in fact, that's
24  not actually their purpose in setting up Google
25  Survey anyway; it's simply a way to monitor content
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1  on the web.
2     Q.   Did the respondents in Professor Frederick's
3  survey know who sponsored his survey?
4     A.   Not to my knowledge.
5     Q.   Did Google Consumer Surveys know who
6  sponsored Professor Frederick's surveys?
7     A.   Not to my knowledge.
8     Q.   And the survey is double blind in that
9  regard, isn't it?



10     A.   No, it's -- it's not double blind because
11  you had people who were engaged in the coding, which
12  is part of the analysis and part of making ready the
13  data, who were very much aware of the purpose and
14  sponsor of the research.
15     Q.   But the respondents and the data collector
16  were not aware of the purpose of the research, were
17  they?
18     A.   Well, I would submit that the person doing
19  the coding is actually a part of the data collector.
20  There's a term that we use called "making data," and
21  when you're coding, what you're really doing is
22  making data.  And so that's a part of the -- of
23  the -- that's a part of the data collection process.
24  And to the extent that your coders are not blind to
25  the sponsor and the purpose of the research, you
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1  know, it -- it's not -- it's not double blind.
2     Q.   What evidence did you have -- do you have,
3  if any, that the coders who worked for Professor
4  Frederick made errors?
5     A.   I did spot some cases where rules did not
6  appear to be followed appropriately.  And -- and it
7  also appears to me that decisions about how certain
8  things were to be coded -- are not coded -- were
9  really problematic.  As we talked about before, when



10  you're not coding almost 40 percent of all the
11  responses, that's -- that's a problem, and a trained
12  coder would have identified that as a problem.  And
13  at minimum, those data would have been coded, but
14  they were not.
15     Q.   At the first part of your answer, you said
16  you'd spotted errors.  Can you identify any in
17  particular?
18     A.   I'm not going to be able to find them out of
19  29,000 records as I sit here this afternoon, but
20  there were cases where nonnumeric data was, in fact,
21  given a numeric code, there were cases where numeric
22  data was coded inconsistently.  And so there --
23  there -- there are -- there are some errors in the
24  data.
25     Q.   Are you offering any opinions in this case
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1  regarding the data coded in Professor Frederick's
2  studies relative to the data that was not coded,
3  other than the opinions your report contains?
4     A.   I think my opinions in my report are pretty
5  consistent, that the -- I would simply elaborate
6  that any statistics that are computed based on the
7  data, that ignores the uncoded responses is a
8  misrepresentation of the data.  I think I say that
9  in my report.  I just want to be sure that I'm on



10  the record as making that clear.
11     Q.   You understand that in his initial report
12  Professor Frederick did not code data in which the
13  survey respondent provided a numeric response but
14  not a unit of time; correct?
15     A.   That's what I understand, although I think
16  there are some examples where that was done.
17     Q.   You understand that that's the rule that, at
18  least, he was attempting to implement?
19     A.   I do understand that.  Yes.
20     Q.   What understanding do you have if any,
21  regarding the number of responses that Professor
22  Frederick did not code because the survey responded
23  provided a numeric response, but not a unit of time?
24     A.   As I sit here today, I don't know a number.
25     Q.   You're not offering an opinion, are you,
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1  regarding whether as groups, people who respond to
2  questions asking for estimated biodegradation times
3  and respond with only a number hold different views
4  regarding biodegradation times than those who
5  respond with a number plus a unit of time; correct?
6     A.   I hadn't thought about it.  It would -- a
7  number alone without a unit of time would be
8  difficult to interpret.
9     Q.   So the answer to my question as to whether



10  you're offering an opinion is yes or no?
11     A.   Well, I think it's a part of the larger
12  opinion related to the problems with the coding of
13  the data.
14     Q.   Prior to my question, you hadn't considered
15  it?
16     A.   I hadn't considered that specific problem.
17  I mean, I certainly identified cases of that, but
18  I -- you know, the coding is such a mess and so
19  poorly done I had not tried to identify every
20  possible way it might -- it might be wrong.
21     Q.   And the specific question that I asked is
22  not something you addressed in your report, is it?
23     A.   I think that's correct.  Yes.
24     Q.   Let's focus on two categories of survey
25  response data that Professor Frederick collected in
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1  response to questions asking for biodegradation
2  time.  The first category is numbers plus a unit of
3  time, like 1 year, where 1 is the number and year is
4  the unit, or 30 days.  Do you follow me so far?
5     A.   I do.
6     Q.   The second category is only numbers, like 1
7  and nothing else or 30 and nothing else.  Do you
8  follow me?
9     A.   I do.



10     Q.   Assume that the numbers in the first
11  category have approximately the same distribution as
12  the numbers in the second category.  Given that
13  assumption, is it reasonable to assume that as a
14  group, survey respondents in the first category have
15  similar views regarding biodegradation time as
16  survey respondents in the second category?
17     A.   No.
18     Q.   Why not?
19     A.   Because we don't know what unit they're
20  referring to.  Somebody says 1 without any time, it
21  could be -- and we see this in the data -- it could
22  be 1 second, 1 minute, 1 day, 1 week, 1 year -- just
23  the number 1 alone without a unit doesn't -- doesn't
24  give us any information.  And absent that
25  information, there's no way you can draw any
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1  conclusions about the, you know, the comparability
2  of the distributions of those responses with a unit
3  of time, versus, those without a unit of time.
4     Q.   Assume hypothetically that in response to a
5  particular question regarding biodegradation time,
6  the number of 1 year responses -- and I'm -- this is
7  an assumption -- is 10 percent.  Further assume that
8  the number of responses that is just 1 is also
9  10 percent.  Is it your contention that no



10  inferences can be drawn from that data?
11     A.   No because the 1, the 1 could refer to any
12  unit of time.  And, in fact, it may refer to -- for
13  different respondents, it may refer to different
14  units of time.  So there's -- there's nothing you
15  can really do with that data.
16     Q.   You're aware that ECM is asserting a
17  sophisticated customer defense, are you not?
18     A.   I -- I don't know what they're asserting,
19  but I certainly had that conversation with them
20  about sophisticated customers, yes.
21     Q.   Do you understand ECM to be arguing in this
22  case, that it could not have deceived its customers,
23  in part, because they are sophisticated?
24     A.   Again, I have not been privy to all of the
25  pleadings and legal arguments in the case, but it's
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1  my understanding that that is a part of their
2  contention, yes.
3     Q.   Do you also understand ECM to be arguing in
4  this case that it could not have deceived and used
5  consumers because they're unsophisticated?
6     A.   I'm -- I'm less aware of that that
7  particular argument.  I don't know what the -- I
8  don't know what the nature of that argument would be
9  other than if people are completely unaware of the



10  meaning of something, they can't use it.  But I -- I
11  don't have any real information to address that.
12     Q.   Well, let's assume that is, in fact, the
13  argument, that because people are unsophisticated,
14  they're not aware of what biodegradation means and,
15  therefore, they can't be deceived.  Do you
16  understand that ECM is asserting that position?
17     A.   I -- I've certainly had that conversation
18  with them.  Again, I don't know exactly what they're
19  asserting.  I mean, as I said, I'm not privy to all
20  of the legal arguments in the case.  I mean, I --
21  I'm aware that there -- there is that point of view.
22     Q.   So there is the point of view that ECM could
23  not have deceived and used customers because they
24  are unsophisticated?
25     A.   Yes.  I don't know what the legal argument
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1  is, but I do understand the consumer behavior
2  argument, yes.
3     Q.   Let's back up for a moment.  We were talking
4  before about the circumstance where people gave
5  units without a measure of time, versus, units and a
6  measure of time.  Do you recall that conversation
7  just a few minutes ago?
8     A.   I do.
9     Q.   And you indicated that there was nothing



10  useful that could be accomplished or inferred from
11  the data where people gave only units?
12     A.   That's correct.  Well, only numbers, not
13  units.
14     Q.   Only numbers, that's what I mean.
15          Let's say -- I want you to assume that
16  people, 10 percent of people gave as a response 30
17  days -- so it's a -- it's a number and a measure of
18  time -- and approximately 10 percent of people just
19  said 30.  Is it a reasonable inference that the
20  people who just said 30 meant 30 days?
21     A.   No, it's not a reasonable inference.  30
22  could refer to 30 years.  You know, so there's --
23  you know, possibly some meant that but some didn't,
24  and you don't know, so you really can't use the
25  data.
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1     Q.   If it were the case -- and we've pointed,
2  I've pointed to the 1 and 30, but there's obviously
3  a number of different numbers and combinations that
4  I could point to -- that the overall distribution of
5  numbers and units provided is similar to the overall
6  distribution of numbers provided?
7          Is it at that point a reasonable inference
8  that the views with respect to biodegradation time
9  are same in both categories?



10     A.   No.
11     Q.   Why not?
12     A.   Because you're mixing apples and oranges.
13  You know, so what that the distributions are the
14  same or similar?  That tells you nothing about what
15  the responses really mean.  The distributions could
16  be very similar, but it could be because whatever
17  the number is, is a mixture of, you know, 30 days,
18  30 weeks, 30 years.  And it comes out, you know, the
19  same as people who said -- who said 30 years, let's
20  say.  You know, the distributions are constructed
21  from completely different responses.  Again, there's
22  nothing that you can do with data that lacks a unit
23  identifier.
24     Q.   Let assume that you're absolutely correct,
25  that for one particular number you can't draw any
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1  inferences.  I'm unclear as to why, if the overall
2  distribution of all numbers in both categories is
3  approximately the same, you can't draw an inference
4  from that.
5     A.   Well, now you've lost me.  I don't -- I
6  don't -- I don't even know now what distribution
7  we're talking about.  I don't know what you mean by
8  "all numbers."
9     Q.   Well, there are a number of numbers that are



10  given, that are associated with units, units of
11  time; correct?
12     A.   That's correct.
13     Q.   I'm making this up to make it easier.  One,
14  two, three, four, five, six, seven.
15     A.   Mm-hmm.
16     Q.   And then there are a number of numbers that
17  are given without numbers of time; one, two, three,
18  four, five, six, seven in the second category.
19  Okay.  Even if it's the case that you can't draw an
20  inference because the ones in the first category
21  happen to be roughly the same percentage as the
22  number of ones in the second category, why does that
23  mean that you can't draw an inference from the fact
24  that the overall distribution of all of the numbers
25  is approximately the same?
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1     A.   Because you don't have, you don't have
2  adequate information to -- to determine what that
3  actually means.  I can do two random draws from a
4  distribution that will very closely match one
5  another, just -- just based on chance alone.  That
6  doesn't mean -- I mean, that doesn't mean anything
7  other than, you know, there's some laws of
8  probability at work.  You have -- you have no basis
9  for placing any interpretation on those units, on



10  those numbers, that are not identified by units.
11     Q.   If I understand you correctly -- and I'm
12  sure you'll correct me if I've got this wrong -- is
13  that one possibility -- you seem to be excluding the
14  possibility that the views with respect to
15  biodegradation time in both categories are the same.
16  Are you excluding that possibility?  It is possible,
17  isn't it?
18     A.   Well, anything is possible.  I'm not
19  excluding that.
20     Q.   You're saying it's not proven?
21     A.   It's not proven.
22     Q.   And the reason that it's not proven, if I
23  understood you correctly, is that it could occur by
24  chance?
25     A.   It -- it certainly could occur by chance,
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1  yes.
2     Q.   And is there another reason, other than it
3  occurs by chance, it occurs because the fact, the
4  views are the same.  Is there a third thing out
5  there, a third consideration?
6     A.   No.  I mean, the most -- the most logical
7  explanation would be that it's a chance occurrence,
8  and, you know, you really can't draw inferences from
9  it.



10     Q.   Were there any emails, writings, or other
11  written communications of any sort between you and
12  the survey research firm CSRS that conducted your
13  studies?
14     A.   Not very many.  If -- if there were, there
15  probably was one with some cost estimates for the --
16  the pilots and the surveys, and I -- I would have
17  communicated to them a draft of the questionnaire.
18  And in the case of the Manufacturers Pilot I would
19  have sent him a copy of the customer list.  And
20  then, of course, you have reports that I have,
21  copies of the reports that I got on the progress of
22  the survey.
23     Q.   Before I continue -- and I apologize,
24  Mr. Awerbuch, you had mentioned that you were going
25  to produce the copy of the customer list that was
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1  provided to Dr. Stewart; correct?
2          MR. AWERBUCH:  Actually, I'm glad you
3  brought it up, Counsel.  We confirmed that we did
4  provide all the lists that we provided to
5  Dr. Stewart to you in our 331 production.
6          MR. COHEN:  Okay.  I'm not sure that that's
7  the case.
8          MR. AWERBUCH:  To the best of our knowledge,
9  of course, but we did confirm, as Dr. Stewart



10  testified, there were two lists, and we have
11  identified both lists that were sent to you -- the
12  original and the condensed one.
13          MR. COHEN:  And it's possible, from the
14  information you provided, to determine which
15  manufacturers were spoken to?
16          MR. AWERBUCH:  I don't know that that's
17  possible or not.
18          MR. COHEN:  So if additional information is
19  necessary in order to enable us to figure out who
20  was actually spoken to, you'll provide that to us?
21          MR. AWERBUCH:  We can discuss that.
22          THE WITNESS:  Well, I can tell you that they
23  don't know, I don't know.  And that's because I have
24  an obligation to maintain the confidentiality of the
25  respondents.  And so there's simply no way that I
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1  can share information on who was spoken to
2  specifically.
3  BY MR. COHEN:
4     Q.   So if I understand correctly, Emord &
5  Associates may have produced to us a list of
6  companies identified by number, but we don't have --
7  but we, Complaint Counsel, have no ability to match
8  those up with any names of any companies; that's
9  your understanding, Dr. Stewart?



10     A.   Well, no.  I -- what I'm telling you is that
11  the identities of the individuals who participated
12  in the pilot are simply not going to be available to
13  you.
14     Q.   And to whom are these available?  To you?
15     A.   I don't even know.
16     Q.   They're available to someone under your
17  control?
18     A.   Potentially, yes.
19     Q.   Are they available to Emord & Associates?
20     A.   No.
21     Q.   So Emord & Associates would not have
22  produced them to us?
23     A.   No.  They would have produced the list.
24  What I'm telling you is that the identity of the
25  specific respondents in a Manufacturers Pilot, they
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1  would not know.  I don't know, actually.
2     Q.   You do understand that giving us a number,
3  like a code, Case I.D. 00001, doesn't actually
4  enable us to learn anything about that survey
5  respondent; correct?
6     A.   You know exactly what the survey respondent
7  said.
8     Q.   But it doesn't enable us to tell who the
9  survey respondent was?



10     A.   That's exactly right.
11     Q.   So to the extent this is what Emord &
12  Associates produced to us, we don't know who the
13  survey respondents are; correct?
14     A.   No.  And let's be clear.  What they produced
15  to you were the lists that represented the sampling
16  frame for the Manufacturers Pilot.  I was very
17  careful to assure that no individual was identified
18  by name.
19     Q.   So Complaint Counsel, based on information
20  that has been produced to us to date, cannot
21  identify the manufacturers or the persons that
22  participated in the Manufacturers Pilot Survey;
23  correct?
24     A.   That is correct.
25     Q.   Who directly paid California Survey Research



275



1  Services, or CSRS, to conduct the field work
2  associated with the surveys?
3     A.   I -- I don't know whether it was the client
4  or the attorney.  I believe the -- the invoice -- my
5  instructions were to send the invoice to Emord, but
6  I don't know who cut the check.
7     Q.   With whom is the contract with the work
8  with?  CSRS is the one party.  Who is the
9  counterparty?



10     A.   Well, the billing would have been sent to
11  Emord.
12     Q.   The billing was sent to Emord, but who was
13  the counterparty to the contract?
14     A.   Well, there was no written contract with the
15  survey research company.
16     Q.   Is it typical for there not to be a written
17  contract with the survey research company?
18     A.   It's very common, particularly when I'm
19  working with attorneys.
20     Q.   And why when you're working with attorneys
21  is it very common for there not to be a written
22  contract?
23     A.   Because attorneys manage their time so
24  poorly that there's not time to get contracts done.
25  I -- I often have to do surveys on very, very short
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1  notice.  There's simply not time to go through the
2  niceties of developing a contract.  So there's a
3  great deal that gets done, basically, on a
4  telephonic handshake.
5     Q.   What's your understanding as to why CSRS is
6  willing to undertake a $37,000 undertaking without a
7  written contract?
8     A.   Because I have a relationship with them.
9     Q.   If we assume that ECM BioFilm's paid CSRS,



10  then CSRS knew for whom it was conducting the
11  surveys; correct?
12     A.   Well, the President or the accounting people
13  would ultimately have known; that's true.  The
14  people who performed the work would not have known.
15     Q.   And you would have given me the same answer
16  if Emord & Associates paid CSRS?  The President and
17  accounting people might know for whom the work was
18  being done, but not the researchers and supervisors;
19  correct?
20     A.   That's correct.
21     Q.   What if a researcher or supervisor simply
22  typed in the marketing claim from question 5B in
23  Exhibit 2 into a search engine?
24     A.   I don't know what would transpire.
25     Q.   If ECM BioFilms would have popped up, that
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1  would have given the survey researcher an indication
2  as to who was sponsoring the survey; correct?
3     A.   Sure.  And if they had run into somebody in
4  an airport and overheard a conversation, that might
5  have happened too.  It's unlikely, but anything is
6  possible.
7     Q.   Has CSRS always been known by that name?
8     A.   At one time they were simply California
9  Survey Research, Inc., and I think they have changed



10  their name -- I don't know exactly when -- but to
11  California Survey Research Services, Inc.
12     Q.   Does CSRS have any corporate affiliates?
13     A.   Not to my knowledge.
14     Q.   What is the total number of surveys you've
15  conducted through CSRS and any predecessors to CSRS?
16     A.   I don't know.  Over 20 years, several dozen.
17     Q.   What's the total amount paid to CSRS and any
18  predecessors for those surveys?
19     A.   I haven't got a clue.
20     Q.   Is it more than $500,000?
21     A.   It probably is.
22     Q.   Is it more than a million?
23     A.   I -- I really don't know.
24     Q.   Is that in the range?
25     A.   I doubt that it's quite that high, but it --
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1  it could be over a half a million, yes.
2          And I'm going to need to take another break.
3          MR. COHEN:  That's fine.  And I'm
4  sympathetic to that.  You can certainly take another
5  break.  We'll go off the record.
6          (Recess)
7          MR. COHEN:  Let's go back on the record.
8  BY MR. COHEN:
9     Q.   Do you have any surveys underway with CSRS



10  now?
11     A.   I have nothing -- nothing that's active at
12  the moment.  I have some discussions of potential
13  surveys, but no -- no active projects.
14     Q.   Is there any survey research -- withdrawn.
15          Is there any research, including survey
16  research that you conducted for ECM or in any way
17  related to this litigation, that has not been
18  disclosed to the FTC?
19     A.   No.
20     Q.   You're being paid $750 an hour for your work
21  in this case; correct?
22     A.   I am.
23     Q.   What's the total amount that you've received
24  so far?
25     A.   I've received one payment of about $6,400 so
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1  far.
2     Q.   Is there a contract between -- I'm sorry.
3          From whom did you receive that payment?
4     A.   I believe from ECM.
5     Q.   Is there a contract between you and Emord &
6  Associates regarding this case?
7     A.   I have a letter of engagement from Emord.
8     Q.   And did ECM also sign that letter of
9  engagement?



10     A.   I don't believe so.
11     Q.   Have you received any payment for your work
12  in this case, from any source other than ECM?
13     A.   No, I have not.
14     Q.   Other than your travel to and physical
15  presence at today's deposition, have you completed
16  any work in on this matter for which you have not
17  yet been paid?
18     A.   Oh, yes.
19     Q.   And what is the total amount owed?
20     A.   Not counting today?
21     Q.   Not counting today.
22     A.   Not counting today, probably going to be on
23  the order of $30,000 or so.
24     Q.   And it's going to be, if we assume, 10 hours
25  or so for today.  Is that a reasonable ballpark
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1  estimate?
2     A.   Close enough.  Yeah.
3     Q.   Yeah.
4          So then that would add another 7,500?
5     A.   Yeah.  Mm-hmm.
6     Q.   So the outstanding balance, as we sit here
7  today -- again, this, I understand, is an
8  approximation -- is about $37,500?
9     A.   That's probably close.  Yeah.



10     Q.   What did you do to prepare for today's
11  deposition?
12     A.   I reread my report, I spent some time with
13  Dr. Frederick's report, I had a brief conversation
14  on Friday with counsel.  And that's pretty much it.
15     Q.   Without explaining the substance of the
16  conversation, who was on the call?
17     A.   Eric was on the call and another attorney
18  who was -- was it John?  I can't -- I can't
19  remember.
20     Q.   Could it have been Jonathan Emord?
21     A.   Could be, yeah.
22     Q.   How many times have you testified as an
23  expert at trial?
24     A.   I haven't made a specific count recently,
25  but over 25 years, probably two dozen times or so.
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1     Q.   How many times have you testified as an
2  expert in a deposition?
3     A.   That's probably -- probably 70 or 80 times.
4     Q.   In how many different cases have you
5  testified as an expert?
6          So I'm looking for a total number of cases,
7  even if there were multiple depositions and trial
8  testimony.
9     A.   I don't know.  Probably -- probably less



10  than 100, but more than 90.  I don't -- I don't -- I
11  haven't done a recent count.
12     Q.   Between 90 and 100 is a fair statement?
13     A.   Over the last 25 years, probably, yes.
14     Q.   If you go back even further, would the
15  number increase?
16     A.   No.  My first work I did for -- as an expert
17  witness was actually for the FTC in 1988.
18     Q.   I'm familiar with the Kraft litigation.
19     A.   Okay.
20     Q.   How many expert reports have you prepared?
21     A.   For litigation or --
22     Q.   For litigation, in any way connected to
23  litigation.
24     A.   I don't know.  It would probably be close to
25  the same number of times I've testified because I've
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1  prepared reports where I didn't testify, and I have
2  testified where I didn't actually do a formal
3  report, but probably 90 to a hundred.
4     Q.   What's the total amount, approximately, that
5  you've been paid as an expert over the course of
6  your life?
7     A.   I wouldn't even know where to begin, and I
8  assume you're using expert there, to refer to --
9     Q.   Litigation expert.



10     A.   -- litigation expert.  I -- I would not -- I
11  wouldn't even know.
12     Q.   Would it be more than a million dollars?
13     A.   It could be.
14     Q.   What's the total amount, approximately, that
15  you've been paid as an expert over the past 10
16  years?
17     A.   Again, I -- I have not done a computation of
18  that.  It's probably several hundred thousand
19  dollars.
20     Q.   What about over the past five years?
21     A.   Again, probably -- probably be -- it would
22  be, probably, several hundred thousand dollars.
23     Q.   So over the past five years is several
24  hundred thousand dollars, and over the past ten
25  years it would necessarily be a greater number?
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1     A.   It would be a greater number, although I did
2  less of expert witness work for a while.  And I
3  now -- and I now have started doing more.  So there
4  wouldn't be that much in the five to ten year
5  period.
6     Q.   So going back ten years, would 4 to $500,000
7  be a reasonable approximation?
8     A.   Probably a reasonable approximation.
9     Q.   Over the past five years, what percentage of



10  your professional time has been spent on litigation
11  related activities?
12     A.   Probably 20, maybe 20 percent.
13     Q.   Over the past five years what percentage of
14  your income has come from litigation related
15  activities?
16     A.   Again, probably be in the vicinity of
17  25 percent.
18     Q.   Let's mark an article called "The Limits of
19  Attraction" as Stewart 12.  Provide a copy to
20  everyone.  Fish out my own copy.
21          (Plaintiff's Exhibit 12 was marked
22          for identification by the court
23          reporter and is attached hereto.)
24  BY MR. COHEN:
25     Q.   Dr. Stewart, have you seen this article
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1  before?
2     A.   I have.
3     Q.   Have you reviewed this article?
4     A.   I did read it briefly, yes.
5     Q.   Did you read it briefly as part of your
6  activity related to this case, or did you read it
7  briefly as part of your academic activities?
8     A.   I believe I read it as a part of this case.
9     Q.   And why was it significant to you?



10     A.   It was sent to me by counsel.  Apparently it
11  was produced by Dr. Shane -- Dr. Frederick, and
12  beyond that I'm not -- I'm not otherwise sure why it
13  was shared with me.
14     Q.   Let me direct you to what I believe is
15  page 5, and in the left column, very far down, last
16  sentence, in the middle it states, "we were curious
17  whether the marginally significant repulsion effect
18  we obtained would replicate, so we reran the study
19  using Google Surveys, which enabled us to obtain
20  very large samples quickly."
21          Did I read that correctly?
22     A.   You did.
23     Q.   And then if you flip to the next page, under
24  3B on the column on the left side -- I guess it's
25  the second paragraph under the 3B, "Results and
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1  Discussion," it states, "The adjusted data replicate
2  one aspect of the prior study.  We found significant
3  attraction effects when quality was represented
4  numerically" -- and then there's some numbers --
5  "but no effect when the quality was represented
6  visually.  We did not find further evidence of a
7  repulsion effect."
8          Did I read that correctly?
9     A.   Yes, you did.



10     Q.   Do you understand the authors of this study
11  to be saying that a portion of their prior work not
12  done on Google Surveys was replicated on Google
13  Surveys?
14     A.   I do understand that.
15     Q.   Do you have any other opinions about this
16  article?
17     A.   I think they had the good judgment to cite
18  my prior work in it.
19     Q.   Other than that?
20     A.   No.  That's all.
21     Q.   Let's go to -- and I may have lost track
22  here, so I apologize.  But what I believe, if you
23  call back Exhibit 2, which should be the data --
24  excuse me -- the screenshots from your original
25  survey, and then Exhibit 7, I think, which is a
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1  summary of our responses.  So I've got Exhibit 7.
2  Let me see if I can find those screenshots.
3          And let me know when you've caught up.  I
4  apologize for all the shuffling of the paper.
5     A.   I think I have them both here, yes.
6     Q.   Okay.  Let me direct you to question 5A in
7  Exhibit 2, and I'm not going to read the whole
8  thing, but one of the claims that's in the -- that's
9  articulated, or the claim, the primary claim that's



10  articulated to survey respondents is -- it's in
11  bold.  I won't scream it, but transform any plastic
12  into biodegradeable plastic! Exclamation point, dot,
13  dot, dot, the revolutionary additive technology when
14  combined as a 1% load to the most widely used
15  plastic resins, renders the finished products --
16  plastic products biodegradeable while maintaining
17  their other desired characteristics.  The potential
18  uses of this technology are only limited by the
19  imagination.
20          Did I read that correctly?
21     A.   You did.
22     Q.   And did you draft that paraphrase of ECM's
23  claims?
24     A.   Yes, I did.
25     Q.   What's 1 percent load rate mean?
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1     A.   I don't really know.  It's simply a claim
2  that I took from claims that it has been represented
3  to me that ECM has used.
4     Q.   How did you expect consumers to understand
5  what 1 percent load meant?
6     A.   I didn't, actually.  I was interested in how
7  consumers would respond to what is clearly very
8  technical information.
9     Q.   The same could be said about widely used



10  plastic resins.  Do you understand consumers have a
11  general understanding as to what plastic resins are?
12     A.   Yes.  Again, I selected three statements,
13  and I did so because I thought they represented
14  quite different types of claims.  This one was
15  selected because it's a very -- in my view, a very
16  technical claim.  The others are not so technical;
17  they are fairly straightforward.  One -- one offers
18  a number of different benefits, but I selected them
19  principally because I thought they were -- they were
20  quite -- quite different of, but also represent --
21  quite different, but also representative of claims
22  that ECM has -- has used -- or at least it's been
23  represented to me that they used.
24     Q.   Do you know one way or the other whether any
25  end use consumer has ever seen marketing material on
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1  ECM plastic that referred to a 1 percent load?
2     A.   I have no idea, one way or the other.
3     Q.   Let's assume that the answer is no and there
4  are no such consumers.  What would be the purpose of
5  asking question 5A?
6     A.   Because I wanted to understand the effect
7  that this particular claim would have on the end
8  user customers.  In my conversations with the
9  attorneys, there was discussion that some of these



10  claims may have been picked up and transmitted to
11  end user customers.  And if that were the case, I
12  wanted to see how end user customers would respond.
13     Q.   If I understood you correct, so attorneys
14  told you that end use customers might have seen
15  claims involving 1 percent loads?
16     A.   Well, they didn't tell me that specifically.
17  They simply indicated that some of the claims may
18  have been picked up and passed on through some of
19  their customers to end user customers.  So what I
20  was trying to do was to simply pick some -- some
21  different but representative claims to see how end
22  user customers would respond if, in fact, they were
23  exposed to these claims.
24     Q.   You would agree with me, would you not, that
25  it's -- the results of Question 5A are not
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1  particularly illuminating if, in fact, no end use
2  consumers saw any claim like this?
3     A.   It would not be illuminating if no end use
4  consumers saw a claim like this and would not see a
5  claim like this in the future.
6     Q.   Let's take a look at Question 5C, Plastic
7  Products Made With ECM Additives.  And then it goes
8  on.
9     A.   Mm-hmm.



10     Q.   Why did you choose this one to -- as one of
11  the three that you presented to the survey
12  respondents in your survey?
13     A.   Because I felt like it was making multiple
14  promises to the recipient, and the original claim
15  actually had these bulleted, and I wanted to -- I
16  wanted one that was kind of representative of
17  multiple promise points, to see how people would
18  respond.
19     Q.   Is it your opinion that consumers generally
20  understand what the word "aerobically" means?
21     A.   Actually, we -- we had some respondents who
22  did know what the word meant.  Do all consumers?
23  No, not at all.
24     Q.   Could you characterize the percentage of
25  respondents who knew what the word "aerobically"



290



1  meant?
2     A.   I haven't attempted to do a count of people
3  who gave a response that suggested that they know
4  the meaning of this.  I just recall that there were
5  such responses.
6     Q.   Aerobic is a technical term, isn't it?
7     A.   Yes, it is.
8     Q.   Would it be fair to characterize the number
9  of respondents who appear to understand the word



10  "aerobically" as relatively small out of the overall
11  population of 400?
12     A.   I think that's a fair characterization.
13     Q.   Would you say the same thing with respect to
14  the word "anaerobically"?
15     A.   I would.  I would agree with that as well.
16     Q.   Help me understand what the purpose of
17  asking end use consumers who are unlikely to know
18  what the words "anaerobically" or "aerobically"
19  mean; why is that helpful?
20     A.   Because what we wanted to understand, what I
21  wanted to understand was, you know, what people do
22  when they see this claim.  They may not know what
23  these things mean.  People do all sorts of things
24  with terms they don't understand.  And I wanted to
25  have an understanding of if people were exposed to
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1  these claims, what would they do with them?  Would
2  it have any material effect on -- on their
3  understanding, on their -- their degree of
4  skepticism, on their sense of understanding?
5     Q.   Would you agree that if no significant
6  number of end use consumers ever saw a claim that
7  used the words "anaerobically" "or aerobically,"
8  that the results with respect to Question 5C would
9  not be particularly illuminating?



10     A.   No, I would not agree with that.  I mean,
11  it's quite illuminating in terms of what people
12  might interpret this -- this message to mean.  You
13  know, they may not understand these specific words,
14  but there's still a claim here that is
15  multi-dimensional, and it would make sense to -- to
16  test this.  I mean, people might very well, for
17  example, focus in on nine months to five years when
18  they don't understand the anaerobic or aerobic
19  terms.  They might focus in on landfills.
20          So I think it's a perfectly reasonable
21  approach to trying to understand how end user
22  consumers who, if exposed to this claim, might give
23  it meaning.
24     Q.   Why not exchange the phrase "anaerobically
25  or aerobically in landfills" to simply say "in most
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1  landfills"?
2     A.   I could have done that, but that was not the
3  language that I saw in the claims.
4     Q.   Do you know whether the language that I'm
5  suggesting is much closer to what end use consumers
6  actually see?
7     A.   No, I don't.  I don't know.
8     Q.   Assuming that it is much closer to the
9  language that end use consumers actually see, there



10  would be a benefit to asking the question that way,
11  wouldn't there?
12     A.   Well, depends on what you want to know.  If
13  we -- if we wanted to know a consumer's response to
14  a claim that's worded in that way, obviously, if we
15  are interested in how people respond to this claim,
16  which is what I was interested in, then we need to
17  use this language.
18     Q.   And explain again why were you interested in
19  why consumers -- how consumers understood either
20  anaerobically or aerobically in landfills?
21     A.   Well, we -- we actually had some consumers,
22  as I've mentioned, who seemed to understand what
23  these terms were.  So to the extent that there are
24  some consumers, may not be many, at least who had an
25  understanding, that's helpful in understanding the
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1  totality of the meaning that these terms provide in
2  the end user population.
3     Q.   The first phrase "fully biodegraded, 9
4  months to 5 years," that's an express claim;
5  correct?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Yes, it is.
8  BY MR. COHEN:
9     Q.   Let's take a look at 5B.  "Plastic products



10  manufactured with our additives will biodegrade in
11  any biologically active environment, including most
12  landfills, in some period greater than a year."
13          And then I direct you to 5B in the data set,
14  obviously toward the back.
15          Do I understand correctly that when
16  presented with 5B, 24 percent of the respondents
17  gave answers that were coded as, quote, gone, slash,
18  decomposed, slash, biodegrade in one year?
19     A.   That's correct.
20     Q.   Is there any reason the court can rely on
21  that result?
22     A.   I think it's a very reliable result based on
23  the well constructed survey.
24     Q.   The gone, slash, decomposed, slash,
25  biodegrade in one year category is the first one
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1  listed on the page that's not a trick question.  I
2  just want to make sure the next couple questions are
3  clear.  That's the first one on the page?
4     A.   Yes, it is.
5     Q.   Okay.
6     A.   Well, it's -- there's a Total Sample at the
7  top.
8     Q.   Yeah.  Not counting the Total Sample, it's
9  the first subcategory underneath Total Sample.



10          If a respondent answered Question 5B by
11  stating that the product would biodegrade in six
12  months, that response would have been coded in the
13  first subcategory here; correct?
14     A.   No, I don't believe so.
15     Q.   Why not?
16     A.   You know, because I think what we have here
17  are people who said it would biodegrade in one year.
18     Q.   In what category would someone who answered
19  5B by stating that the product would biodegrade in
20  six months have been classified?
21     A.   I'm not sure that we had such a response.
22  It's possible that if we had such a response it
23  could be in the other category, the other comments
24  that are on the next page.
25     Q.   So if I understand then, gone, slash,
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1  decompose, slash, biodegrade in one year is one year
2  exactly?
3     A.   Well, they would have said something that
4  mentioned a year.  It could have been a response
5  like "gone, decomposed, in almost one year or a
6  little over a year," but generally, the code would
7  have reflects some comment about one year.  In
8  contrast to Dr. Frederick, I did not attempt to do
9  an arithmetic transformation.  What I'm trying to



10  report here are categories of verbal responses that
11  people made.
12     Q.   So -- withdrawn.
13          One year exactly, almost a year, a little
14  more than a year would fall within the 24 percent
15  there?
16     A.   I -- I believe that's correct, based on my
17  recollection of the coding.
18     Q.   If a respondent answered 5B by stating that
19  the product would biodegrade in 10 years, that
20  response would have been coded in the second
21  subcategory, which reads some products will take
22  longer, slash, longer to biodegrade, slash, longer
23  than a year; correct?
24     A.   No.  What this would suggest to me is that
25  no one gave that -- that response, that what people
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1  gave were responses that are summarized here:  Some
2  products will take longer, longer to biodegrade,
3  longer than a year.  Again, I did not do
4  transformations of data like Dr. Frederick did, and
5  what these represent are classifications that
6  summarize the verbal responses that individuals had
7  made.  If somebody had said 10 years, we -- well, a
8  number of people had said 10 years -- it would
9  probably have been a category if and of itself.  If



10  only one person says that, it probably would have
11  ended up in the other comments.
12     Q.   Where I'm having a little bit of difficulty
13  understanding is you mentioned -- and I have no
14  reason to disagree with you -- that if someone said
15  almost a year, a year, a little more than a year,
16  they would fall within that first 24 percent.  How
17  much further away from a year did they need to be to
18  fall into the second subcategory, which includes
19  longer than a year?
20     A.   No, you're misunderstanding the nature of
21  this coding process.  The coding process used the
22  verbal responses that people gave us.  In stark
23  contrast to what Dr. Frederick did, we did not
24  attempt to interpret and transform responses into --
25  into numeric values that the individual did not
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1  give.  So if somebody said some products will take
2  longer, they would fall in the category we're
3  talking about.  If they said longer than a year,
4  they would fall into that category.
5          You know, I don't have a recollection of
6  what all 55 of the responses were, but I -- I doubt
7  that there are very many very specific numeric
8  responses that are in here.  I could be wrong.
9     Q.   I'm not suggesting that you're wrong.



10  The -- so longer than a year means, in effect,
11  people who stated longer than a year without
12  providing further detail?
13     A.   That's correct.
14     Q.   So if the coders felt comfortable that the
15  respondent was close enough to a year, so they said
16  a little more than a year, that would be someone who
17  would fall within the 24 percent, whereas if they
18  simply stated longer than a year, they would fall
19  within the 14 percent?
20     A.   Yes.  I believe that is correct.
21     Q.   Let's go back to your report.  Page 9, the
22  first paragraph next to the last sentence: "Denial
23  of factual information to consumers that is contrary
24  to erroneous beliefs does not serve consumer
25  welfare."  Did I read that correctly?
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1     A.   Yes, you did.
2     Q.   In what respect, if any, would adoption of
3  Complaint Counsel's position in this case mean
4  denying factual information to consumers that is
5  contrary to erroneous beliefs?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  To the extent that there is a
8  benefit to a consumer associated with a product that
9  differentiates that product from others in the



10  marketplace, that product will only exist in the
11  marketplace if the marketer or manufacturer can, in
12  fact, communicate to consumers about that product.
13          You -- if people -- if companies cannot
14  communicate advantages or benefits of a product to
15  the marketplace, they have no incentive to innovate,
16  no incentive to develop new and innovative products
17  that could genuinely offer real benefits to
18  consumers.
19          There's a very nice piece that was published
20  in the paper -- that was published in the Journal of
21  Public Policy and Marketing, that looked at this
22  issue in the context of nutritional information.  I
23  might add, one of the authors is a staff economist
24  at the FTC.  But it's important that companies have
25  the ability to communicate advantages that they may
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1  have relative to other products in the marketplace
2  if we're going to allow innovation to occur, if
3  we're going to encourage innovation.  And, you know,
4  that innovation, in turn, can contribute to consumer
5  welfare.
6  BY MR. COHEN:
7     Q.   What is the factual information that you
8  believe the FTC is proposing to deny to consumers?
9     A.   Well, if, in fact, there is a real benefit



10  associated with BioFilm -- and I'm not -- I'm not a
11  scientist so I can't evaluate that benefit -- but if
12  there really is a benefit that causes plastic to --
13  to biodegrade, to break down faster relative to
14  other alternatives, that's a real benefit, and
15  that's something consumers, I think, would like to
16  know.  And I -- I -- and to the extent that the firm
17  that offers that product is unable to communicate
18  that, it has no incentive to bring that beneficial
19  product to the marketplace.
20     Q.   I understand you're not an expert, you're
21  not a polymer scientist, you're not a
22  microbiologist, you are not a chemist, and you have
23  made -- you've been candid in not attempting to, you
24  know, put forth those opinions.
25          You would agree, though, that if it's the
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1  case -- or I'll say assume it's the case that ECM,
2  the ECM additive does nothing at all.  You
3  understand that to be the FTC's position?  It may
4  not be right.  I'm not saying it's -- but that's the
5  FTC's position.  In that case, would denial of
6  information regarding the ECM additive's alleged
7  efficacy serve consumer welfare?
8     A.   If, in fact, the claim of the benefit is
9  not -- is not factual, it really does do nothing,



10  then clearly there's no service of consumer welfare
11  associated with communicating that information to
12  consumers.
13     Q.   So put differently, the policy prescription
14  is that if the product is efficacious, then consumer
15  welfare is served by allowing consumers to learn
16  about the product; however, if the product -- the
17  product's -- the claims made regarding the product
18  are false, then consumer welfare is not served?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I would -- I would generally
21  agree with that -- with that statement.  Yes, if
22  something is false, consumer welfare is not served
23  by -- by communicating that false information to the
24  consumer.  It's only in -- in the case where there
25  is an identifiable benefit, an identifiable point of
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1  superiority that can be communicated, that consumer
2  welfare would be served.
3  BY MR. COHEN:
4     Q.   So a tremendous amount of your views with
5  respect to what is and is not good policy depends on
6  the court and the commission and, ultimately, other
7  reviewing authorities' views as to whether or not
8  the products claims are -- are substantiated;
9  correct?



10     A.   Well, I would hope that they would not be
11  based on the court's and the commission's views.  I
12  would hope that they would be based on good science,
13  which would be endorsed by the courts and the
14  commission.
15     Q.   That's a fair way to put it.
16     A.   Yeah.
17     Q.   So your view with respect to policy really
18  turns on the science?
19     A.   Yes.
20     Q.   Do you plan to do any additional work on
21  this case before you testify?
22          Actually, I withdraw that.  I apologize.
23          Do you intend to testify in this case?
24     A.   I do intend to testify on that case, and --
25  and I -- I know of no additional work that I -- I
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1  will do between now and the time I testify.
2     Q.   Do you intend to testify about anything
3  other than what your report contains?
4     A.   As I sit here now, no, I do not.
5     Q.   Do you intend to offer any opinions other
6  than those your report contains?
7     A.   There certainly will be no new opinions.
8  There may be elaboration on some of the opinions,
9  based on things that I've learned -- for example,



10  reading Dr. Frederick's deposition testimony -- but
11  I think I've largely captured my general opinions
12  about that in the report.
13     Q.   So to the extent that there are some degree
14  of new opinions that are offered, they would be
15  based on Dr. Frederick's deposition testimony?
16     A.   Well, that would -- that and -- I mean, I
17  don't know what else I may be -- I may be asked to
18  testify about.  I mean, to the extent that, you
19  know, there -- there is additional information from
20  Dr. Frederick's, for example, I might need to
21  address that.
22     Q.   Are your opinions in your report based on
23  anything other than your professional expertise and
24  the materials produced to Complaint Counsel?
25     A.   No.  I believe that they're largely based on
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1  my professional expertise and the empirical survey
2  research that I've done.
3     Q.   Are there any facts not disclosed to
4  Complaint Counsel at this time that are necessary to
5  understand the opinions that your report contains?
6     A.   I don't believe so.
7          MR. COHEN:  Let's go off the record.  It's
8  5:13.
9          (Recess)



10          MR. COHEN:  Let's go back on the record.
11          And I think we're on 13.  I'm going to mark
12  this document as Stewart 13 and provide copies to
13  everyone.
14          (Plaintiff's Exhibit 13 was marked
15          for identification by the court
16          reporter and is attached hereto.)
17  BY MR. COHEN:
18     Q.   Just briefly, Dr. Stewart, what is this
19  document?
20     A.   This would be a report on the progress of
21  the -- of the Manufacturers Pilot that we did.
22     Q.   And this report is dated May 20th; correct?
23     A.   That's correct.
24     Q.   And that would be a month before your expert
25  report was due in this case?
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1     A.   That's correct.
2     Q.   And what are the terms on the left side,
3  "Resolved Sample" and "Available Sample," mean?
4     A.   Well, resolved sample simply means that the
5  sample, that portion of the sample has been used.
6  Either -- either an interview has been completed,
7  the individual was for some reason not qualified,
8  the individual refused to participate.  But that
9  would be -- there would be no further call made to



10  individuals in resolved sample.
11          The available sample would be the numbers of
12  people who were still available and kind of active
13  for calling purposes.
14     Q.   Why is the number 200 or approximately 200
15  not anywhere on here?
16     A.   200 was my -- my recollection of the number
17  of companies.  I -- I can't tell you.  I mean, this
18  is -- this is the number of companies that,
19  apparently, were on the list.
20     Q.   The number of companies, apparently, on the
21  list, according to this, appears to be 85.
22     A.   No, no, no.  It would have been the
23  combination of the 73, which is revolved.
24     Q.   I understand.
25          So it would be 158?
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1     A.   That's correct.
2     Q.   Okay.  And so not counting whatever small
3  number had been already contacted, there would be in
4  the ballpark of 150 left to go?
5     A.   Something like that, yes.
6     Q.   And explain again why it was not possible to
7  complete a survey of 150 companies, given the 30
8  days remaining before your expert report was due?
9     A.   Because as I considered the difficulty of



10  getting these people on the telephone, it -- it just
11  became clear to me that collecting a larger sample
12  in the time available was -- I mean, we could have
13  certainly completed more interviews, but we could
14  not have completed the full set of interviews that I
15  would like in the -- in the time that was available.
16     Q.   Why was it necessary to get all the way to
17  158 in order to have completed the Manufacturers
18  Pilot Study?
19     A.   Well -- I'm sorry.  I mean, this was the
20  pilot study.  The -- the full study, as I indicated
21  earlier, I would have preferred having at least a
22  25 percent response rate.  It didn't have to be
23  everybody, but I -- I wanted a larger portion of the
24  available sample in the main survey.  And these are
25  people who don't make a living sitting in their
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1  offices, so they're very difficult to track down.
2  You know, all of the -- we spent 20 hours resolving
3  the 73 here.  And I just made the -- the judgment
4  that, you know, I didn't think we were going to be
5  able to complete sufficient numbers in the time
6  available.  I communicated that to the attorneys,
7  and we just concluded that we wouldn't do any
8  further research.
9     Q.   What is the sufficient number?



10     A.   Well, I would like to have had about
11  25 percent.  But maybe 50.
12     Q.   25 percent of the 200?
13     A.   Yes.
14     Q.   In order for it to be a successful pilot?
15     A.   No, not a pilot.  In order for it to have
16  been a successful main survey.  The pilot was a
17  small --
18     Q.   I withdraw the question.  I understand.
19          25 percent of the 200 would be what was
20  necessary for you to complete, basically transform
21  the pilot into a full scale survey?
22     A.   That was my -- my sense.  Yes.
23     Q.   And you did not believe that it would have
24  been possible to obtain 50 responses in the
25  remaining 30 days?
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1     A.   I -- based on what we learned in the pilot,
2  I did not think it was going to be possible to
3  complete that, complete the analysis, and -- and
4  incorporate the full results into my report.  That's
5  correct.
6     Q.   How long was the pilot study going on?
7          When did the pilot study commence?
8     A.   I don't have a recollection of exactly when
9  we started.  I think it was in late April, early



10  May.
11     Q.   So at this point it had been going on
12  somewhere between three weeks to maybe longer than
13  that?
14     A.   That's my recollection.
15     Q.   And did you evaluate what options might be
16  available to accelerate the response rate?
17     A.   Well, I did.  I had a conversation with the
18  folks at California Survey Research about what we
19  might do to -- to accelerate, but again, one reason
20  you do pilots is you learn something about the
21  people that you're trying to survey, and these just
22  turned out to be people who were -- who are
23  difficult to catch in the office.
24     Q.   You never talked with Mr. Sinclair about how
25  you might be better able to catch those people in
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1  the office, did you?
2     A.   I did not.
3          MR. COHEN:  I pass the witness.
4          MR. AWERBUCH:  Yeah, we have no further
5  questions.  I'd just like to invoke Dr. Stewart's
6  right to read and sign the transcript.
7          MR. COHEN:  We'll go off the record.
8          (The deposition was concluded at 5:26 p.m.)
9
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1                         --o0o--
2  Please be advised I have read the foregoing
3  deposition, and I state there are:
4  (Check one)
5                               NO CORRECTIONS
6                               CORRECTIONS ATTACHED
7
8
9                       DAVID STEWART, Ph.D.



10
11                       Date Signed
12
13
14                       --o0o--
15
16
17
18
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20
21
22
23
24
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1
2
3  STATE OF CALIFORNIA           )



                               )   ss.
4  COUNTY OF LOS ANGELES         )
5
6          I, DAVID STEWART, Ph.D., having appeared for
7  my deposition on July 1, 2014, do this date declare
8  under penalty of perjury that I have read the
9  foregoing deposition, I have made any corrections,



10  additions or deletions that I was desirous of making
11  in order to render the within transcript true and
12  correct.
13          IN WITNESS WHEREOF, I have hereunto
14  subscribed my name this       day of           ,
15  2014.
16
17
18
19
20
21                       W  I  T  N  E  S  S
22
23
24
25
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1                 REPORTER'S CERTIFICATE
2
3          I, the undersigned, a Certified Shorthand
4  Reporter of the State of California, do hereby
5  certify;
6          That the foregoing proceedings were taken
7  before me at the time and place herein set forth;
8  that any witnesses in the foregoing proceedings,
9  prior to testifying, were placed under oath; that a



10  verbatim record of the proceedings was made by me
11  using machine shorthand, which was thereafter
12  transcribed under my direction; further, that the
13  foregoing is an accurate transcription thereof.
14          I further certify that I am neither
15  financially interested in the action, nor a relative
16  or employee of any attorney of any of the parties.
17          IN WITNESS WHEREOF, I have this date
18  subscribed my name.
19
20  Dated:
21
22
23
24                   CHRISTINA KIM-CAMPOS
25                   CERTIFICATE NO. 12598
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April 15, 2014 
 



VIA EMAIL:   
Katherine Johnson (kjohnson3@ftc.gov) 
Jonathan Cohen (jcohen2@ftc.gov) 
Elisa Jillson (ejillson@ftc.gov) 
600 Pennsylvania Ave. NW, M-8102B 
Washington, DC  20580 
 



 Re: In re ECM BioFilms, Inc., No. 9358; Expert Discovery 



Counsel, 



 We respond here to your letter of April 11, 2014 concerning ECM’s subpoenas duces 
tecum served on April 7, 2014 for Drs. Frederick, McCarthy, and Tolaymet.  You object to those 
subpoenas because they seek information beyond that required to be disclosed under Rule 3.31A.  
You argue that, rather than serving subpoenas, we are limited to “deposing [your] experts” or 
obtaining information “through discovery issued to Complaint Counsel.”  You explained in our 
April 8, 2014 phone call that the Commission’s strict limit on expert subpoenas is necessary to 
help Complaint Counsel secure future experts by protecting them from detailed inquiries.  You 
also argue that serving your experts directly would have been in error because your experts 
“serve as [your] agents for purposes of this litigation.”1  We disagree on all points, and we find 
precedential support for the use of expert subpoenas, which includes cases you misrepresent to 
be supportive of your position.  We therefore insist on full compliance with our subpoenas.  Your 
compensated experts should not be entitled to greater protections than the fact witnesses in this 



                                                 
1 Per your request, we served you directly rather than issue subpoenas directly to your 



experts.  However, because you contest our ability to reach expert materials through subpoenas 
duces tecum, and because your agency theory is expressly rejected by relevant case law, we may 
be obliged to serve your experts directly. 
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case, and you should not be entitled to rest on speculative assertions of inconvenience to experts 
as an excuse for denying the Respondent a full and fair opportunity to defend itself.2 



 
 At the outset, your experts are not your agents for purposes of litigation.  An expert 
witness “is not the sponsoring party’s agent merely because he is retained as its expert witness.”  
Glendale Fed. Bank, F.S.B. v. U.S., 39 Fed. Cl. 422, 424 (1997).  The reason for this well 
accepted premise is clear:  “Despite the fact that one party retained and paid for the services of 
an expert witness, expert witnesses are supposed to testify impartially in the sphere of their 
expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (concluding that 
“[s]ince an expert witness is not subject to the control of the party opponent with respect to 
consultation and testimony he or she is hired to give, the expert witness cannot be deemed an 
agent”).  We therefore reject your opening point, finding it contrary to law.  Moreover, if 
principals of agency did apply, they still would not constrain our ability to seek evidence from 
your experts directly. 
 
 Next, ECM can issue subpoenas duces tecum to experts for the purpose of investigating 
relevant areas beyond the Rule 3.31A(c) categories.  The documents discoverable from expert 
witnesses, who are compensated for their time, are not limited to the information they relied on 
when forming opinions in a case.  Those experts subject themselves to this process voluntarily, 
unlike the more than fifty ECM customers served with Complaint Counsel subpoenas.  Personal 
conflicts and biases influence the credibility of testimony, and the rules permit subpoenas duces 
tecum to reach that critical information.3   
 



You listed Dr. Steven McCarthy as an expert witness in this case.  You plan to have Dr. 
McCarthy testify concerning the biodegradation of plastic polymers, ASTM tests and standards, 
and ECM’s biodegradability claims.  However, Dr. McCarthy has conflicts of interest that 
compromise his independence, including professional and private interests and ties with 
companies that compete directly with ECM in the market.  He stands to benefit from the FTC’s 
prosecution of ECM and, so, lacks requisite impartiality.  Information related to his personal and 
financial connections would not be discoverable under the limited disclosures listed in Rule 
3.31A(c).  ECM cannot be so limited in its ability to defend this case, and we do not agree that 
Rule 3.31A(c) was intended as an exclusive list of discovery information (nor does the rule so 
state).  To the extent you rely on experts who are beholden to ECM competitors, ECM has a right 
to explore those facts. 



                                                 
2 Complaint Counsel has served over 50 third party subpoenas on ECM customers.  You 



have taken fact depositions of witnesses (e.g., Dr. Timothy Barber) that included substantive 
discussion more appropriate for expert testimony.  We therefore find Complaint Counsel’s 
sudden (and legally unfounded) insistence on strict discovery limits unfounded. 



3 Because your experts are not “agents” as you suggested, we doubt that the information 
we need would be within Complaint Counsel’s custody, control, or possession.  Document 
production requests are therefore inappropriate because they seek production of information 
from “another party” that is within the other party’s “possession, custody, or control…”  See 
Rule 3.37(a).  Rather, the information we need is within your expert’s control, making a 
subpoena the most appropriate discovery mechanism. 
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Contrary to your representations, the caselaw is not conflicting but consistent.  No rules 



(or interpretations thereof) exempt experts from subpoenas duces tecum.  A subpoena duces 
tecum “is an appropriate discovery mechanism against nonparties such as a party's expert 
witness.”  Expeditors Int'l of Washington, Inc. v. Vastera, Inc., 04 C 0321, 2004 WL 406999 
(N.D. Ill. Feb. 26, 2004).  Although you reference Federal Rule 26, that rule directly 
contemplates the use of standard discovery methods for expert materials: 



[t]he enumeration in Rule 26(a) of items to be disclosed does not 
prevent a court from requiring by order or local rule that the parties 
disclose additional information without a discovery request. Nor 
are parties precluded from using traditional discovery methods to 
obtain further information regarding these matters, as for example 
asking an expert during a deposition about testimony given in 
other litigation beyond the four-year period specified in Rule 
26(a)(2)(B). 



 
Advisory Comm. Notes for 1993 Amends, to Fed.R.Civ.P. 26(a) (emphasis added); United States 
v. Bazaarvoice, Inc, C 13-00133 WHO (LB), 2013 WL 3784240 (N.D. Cal. July 18, 2013) 
(“Rule 26(a)(2)(B) governs only disclosure in expert reports, however, and it does not preclude 
parties from obtaining further information through ordinary discovery tools”).   



Each case you cited, including Marsh, involved subpoenas that sought information 
relating to the expert files developed for the specific case at issue.  See Thomas v. Marina 
Assocs., 202 F.R.D. 433, 434 (E.D. Pa. 2001) (noting that “the information sought pertained 
directly to one of the parties in the case”); see e.g., In re Fuller, 2013 WL 5305317, at *1–3 (D. 
Me. Sept. 18, 2013) (denying motion to compel compliance with a subpoena that requested 
documents in the “expert’s files”—namely, documents relating directly to one of the 
defendants); Ambrose v. Southworth Prod. Corp., 1997 WL 470359, at *1 (W.D. Va. June 24, 
1997) (quashing subpoena served on an expert witness that requested documents that were 
“pertaining to [an intervenor-plaintiff] or [the defendant]”); Perry v. U.S., 1997 WL 53136, at *1 
(N.D. Tex. Feb. 4, 1997) (stating that a party may not use a subpoena in order to “gain access to 
opposing expert evidence” supporting his or her opinions); Greer v. Anglemeyer, 1996 WL 
56557, at *2 (N.D. Ind. Jan. 5, 1996) (quashing subpoena served on an expert witness because 
Rule 26(b)(4) limits an opposing party’s “right of access to the evidence of experts”); Hartford 
Fire Ins. Co. v. Pure Air on the Lake Ltd. P’ship, 145 F.R.D. 202, 208 (N.D. Ind. 1993) 
(quashing subpoena served on an alleged consulting expert which sought “facts, data, and 
information obtained and known” by the consulting expert); Quaile v. Carol Cable Co., 1992 
WL 277981, at *2 (E.D. Pa. Oct. 5, 1992) (holding that a subpoena served on an expert witness 
is valid if it seeks information for impeachment and ordering the expert to respond to seven of 
eight requests in the subpoena); Marsh v. Jackson, 141 F.R.D. 431 (W.D. Va. 1992) (quashing 
subpoenas served on expert witnesses where the subpoenas sought production of the experts’ 
“entire files related to the plaintiff”).  In sum, the Courts that denied access did so because the 
requester tried to circumvent privilege and discovery rules, including the work product privilege. 
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ECM currently does not seek information about Drs. McCarthy’s, Frederick’s and 
Tolaymet’s expert opinion in our matter sub judice, work-product communications, or attorney-
client privileged materials.  To the extent that any request of ECM seeks such information that it 
is entitled to under the Commission’s Rules and Judge Chappell’s Scheduling Order, those 
authorities govern the breadth and timing of disclosure.4  ECM seeks material necessary to 
investigate relevant aspects of the case, including, but not limited to, bias and conflicts of 
interest.  Evidence of an expert witness’s bias is relevant and discoverable.  See Behler v. 
Hanlon, 199 F.R.D. 553, 557 (D. Md. 2001) (citing United States v. Abel, 469 U.S. 45, 49–52 
(1984)) (other citations omitted) (noting that “[T]he importance of credibility of witnesses to the 
trial of cases cannot be overstated, and this is especially true with respect to expert witnesses”) 
(emphasis added).  ECM is accorded “very considerable latitude” into the bias of your experts.  
LNC Investments, Inc. v. First Fid. Bank, 92CIV.7584(CSH), 2000 WL 1182772 (S.D.N.Y. Aug. 
21, 2000) (Memorandum Op.).  ECM’s requests of Drs. McCarthy, Frederick and Tolaymet 
investigate precisely such issues.  We ask for materials and correspondence with non-parties that 
reveal their clear bias against ECM and its additive technology, that they have performed work 
relied on by the FTC for use in creating controversial sections of the Green Guides, and have 
worked for private groups that lobbied against ECM’s technology for financial gain.  
Additionally, we seek specific facts surrounding Dr. McCarthy’s patents and grants.  See, e.g., 
U.S. Patent No. 5,883,199 (issued Mar. 16, 1999); Patent No. 5,439,985 (issued Aug. 8, 1995). 



In the administrative decisions you cited, the Commission neither adopted a “majority 
view,” nor suggested that ECM cannot serve expert subpoenas.  See, e.g., In the Matter of Basic 
Research, No. 9318, 2004 FTC LEXIS 237, *9 (F.T.C. Dec. 9, 2004) (discussing the scope of 
the respondent’s subpoenas, not the ability to serve them).  The decision in Basic Research 
supports the use of subpoenas duces tecum, particularly to the extent those subpoenas seek 
information within the scope of discovery per Rule 3.31(c)(1).  Id. (denying discovery under the 
Rule 3.31(c) standard and to the extent that “Respondents have not demonstrated that [the] 
discovery is reasonably expected to yield information relevant to the allegations of the 
complaint, to the proposed relief, or to the defenses of the respondent…”).  Notably, Complaint 
Counsel in the Basic Research case did not contest the use of subpoenas with experts, but only 
parts of those subpoenas.  Your position is thus contrary to your own precedent. 



We reserve all rights.  Your experts are obliged to produce information in response to our 
subpoenas under Rule 3.34.  You are delaying production and must either answer the subpoenas 
or move for relief from them.  You cannot sit idly because you are under subpoena obligations to 
produce.  In the interests of cooperation, we have revised our subpoenas to further limit the 
information we seek.  Our revisions should address those of your concerns that are legitimate; 



                                                 
4 When ECM originally issued its expert subpoenas, the timing for production would 



have occurred after Complaint Counsel’s experts reports were due under the then-operative 
Scheduling Order.  Now, following the Second Revised Scheduling Order, to the extent ECM’s 
subpoenas overlap or seek information included within Rule 3.31A(c), that information should 
be provided under the Scheduling Order and not ECM’s subpoena.  The subpoena response date 
was April 25, 2014, although we are willing to negotiate an extension given the Court’s recent 
changes to the scheduling order. 
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and the enclosed files, modified to account for the aforementioned legitimate objections, 
supersede our earlier requests.5 



  



        Sincerely, 
 
 
 
        
        Jonathan W. Emord 



Peter A. Arhangelsky 
Lou F. Caputo 



 
Enclosures:  (3) 



                                                 
5 We offer the revised subpoenas solely as an accommodation intended to narrow issues 



in dispute. 
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Peter Arhangelsky



From: jcohen2@ftc.gov
Sent: Thursday, June 19, 2014 7:42 AM
To: Peter Arhangelsky
Subject: Receipt Notification: Stewart Rule 3.31A Packet.zip RE: Re: File Request - ECM BioFilms - 



(R1379 - #3)



  
Your files have been received by jcohen2@ftc.gov 
19 June 2014 10:41:27 



  
  



  
Return Receipt: 



File: Stewart Rule 3.31A Packet.zip 
File size: 252.07 MB 
Downloaded at: 19 June 2014 10:41:27 
Recipient: jcohen2@ftc.gov 



  



Secured by Accellion
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The Code of Professional Ethics and Practices (Revised May, 2010) 
 
We—the members of the American Association for Public Opinion Research and its affiliated chapters—subscribe to the principles expressed in the following Code. Our goals are to 
support sound and ethical practice in the conduct of survey and public opinion research and in the use of such research for policy- and decision-making in the public and private sectors, as 
well as to improve public understanding of survey and public opinion research methods and the proper use of those research results.  
 
We pledge ourselves to maintain high standards of scientific competence, integrity, and transparency in conducting, analyzing, and reporting our work; establishing and maintaining 
relations with survey respondents and our clients; and communicating with those who eventually use the research for decision-making purposes and the general public. We further pledge 
ourselves to reject all tasks or assignments that would require activities inconsistent with the principles of this Code.  
 
The Code describes the obligations that we believe all research professionals have, regardless of their membership in this Association or any other, to uphold the credibility of survey and 
public opinion research.  
 
It shall not be the purpose of this Code to pass judgment on the merits of specific research methods. From time to time, the AAPOR Executive Council may issue guidelines and 
recommendations on best practices with regard to the design, conduct, and reporting of surveys and other forms of public opinion research.  
 
I. Principles of Professional Responsibility in Our Dealings with People  



 
A. Respondents and Prospective Respondents  
1. We shall avoid practices or methods that may harm, endanger, humiliate, or seriously mislead survey respondents or prospective respondents.  
2. We shall respect respondents' desires, when expressed, not to answer specific survey questions or provide other information to the researcher. We shall be responsive to their questions 
about how their contact information was secured.  
3. Participation in surveys and other forms of public opinion research is voluntary, except for the decennial census and a few other government surveys as specified by law. We shall 
provide all persons selected for inclusion with a description of the research study sufficient to permit them to make an informed and free decision about their participation. We shall make 
no false or misleading claims as to a study’s sponsorship or purpose, and we shall provide truthful answers to direct questions about the research. If disclosure could substantially bias 
responses or endanger interviewers, it is sufficient to indicate that some information cannot be revealed or will not be revealed until the study is concluded.  
4. We shall not misrepresent our research or conduct other activities (such as sales, fundraising, or political campaigning) under the guise of conducting survey and public opinion research.  
5. Unless the respondent explicitly waives confidentiality for specified uses, we shall hold as privileged and confidential all information that could be used, alone or in combination with 
other reasonably available information, to identify a respondent with his or her responses. We also shall not disclose or use the names of respondents or any other personally-identifying 
information for non-research purposes unless the respondents grant us permission to do so.  
6. We understand that the use of our research results in a legal proceeding does not relieve us of our ethical obligation to keep confidential all respondent-identifying information (unless 
waived explicitly by the respondent) or lessen the importance of respondent confidentiality.  
 
B. Clients or Sponsors  
1. When undertaking work for a private client, we shall hold confidential all proprietary information obtained about the client and about the conduct and findings of the research undertaken 
for the client, except when the dissemination of the information is expressly authorized by the client, or when disclosure becomes necessary under the terms of Section I-C or III-E of this 
Code. In the latter case, disclosures shall be limited to information directly bearing on the conduct and findings of the research.  
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2. We shall be mindful of the limitations of our techniques and capabilities and shall accept only those research assignments that we can reasonably expect to accomplish within these 
limitations.  
 
C. The Public  
1. We shall inform those for whom we conduct publicly released research studies that AAPOR Standards for Disclosure require the release of certain essential information about how the 
research was conducted, and we shall make all reasonable efforts to encourage clients to subscribe to our standards for such disclosure in their releases.  
2. We shall correct any errors in our own work that come to our attention which could influence interpretation of the results, disseminating such corrections to all original recipients of our 
content.  
3. We shall attempt, as practicable, to correct factual misrepresentations or distortions of our data or analysis, including those made by our research partners, co-investigators, sponsors, or 
clients. We recognize that differences of opinion in analysis are not necessarily factual misrepresentations or distortions. We shall issue corrective statements to all parties who were 
presented with the factual misrepresentations or distortions, and if such factual misrepresentations or distortions were made publicly, we shall correct them in as commensurate a public 
forum as is practicably possible.  
 
D. The Profession  
1. We recognize our responsibility to the science of survey and public opinion research to disseminate as freely as practicable the ideas and findings that emerge from our research.  
2. We can point with pride to our membership in the Association and our adherence to this Code as evidence of our commitment to high standards of ethics in our relations with 
respondents, our clients or sponsors, the public, and the profession. However, we shall not cite our membership in the Association nor adherence to this Code as evidence of professional 
competence, because the Association does not so certify any persons or organizations.  
 
 



II. Principles of Professional Practice in the Conduct of Our Work  



 
A. We shall exercise due care in developing research designs and instruments, and in collecting, processing, and analyzing data, taking all reasonable steps to assure the reliability and 



validity of results.  
 



1. We shall recommend and employ only those tools and methods of analysis that, in our professional judgment, are well suited to the research problem at hand.  
2. We shall not knowingly select research tools and methods of analysis that yield misleading conclusions.  
3. We shall not knowingly make interpretations of research results that are inconsistent with the data available, nor shall we tacitly permit such interpretations. We shall ensure that any 
findings we report, either privately or for public release, are a balanced and accurate portrayal of research results.  
4. We shall not knowingly imply that interpretations should be accorded greater confidence than the data actually warrant. When we use samples to make statements about populations, we 
shall only make claims of precision that are warranted by the sampling frames and methods employed. For example, the reporting of a margin of sampling error based on an opt-in or self-
selected volunteer sample is misleading.  
5. We shall not knowingly engage in fabrication or falsification.  
6. We shall accurately describe survey and public opinion research from other sources that we cite in our work, in terms of its methodology, content, and comparability.  
 
B. We shall describe our methods and findings accurately and in appropriate detail in all research reports, adhering to the standards for disclosure specified in Section III.  
 
III. Standards for Disclosure  



 
Good professional practice imposes the obligation upon all survey and public opinion researchers to disclose certain essential information about how the research was conducted. When 
conducting publicly released research studies, full and complete disclosure to the public is best made at the time results are released, although some information may not be immediately 
available. When undertaking work for a private client, the same essential information should be made available to the client when the client is provided with the results.  
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 A. We shall include the following items in any report of research results or make them available immediately upon release of that report.  
 



1. Who sponsored the research study, who conducted it, and who funded it, including, to the extent known, all original funding sources. 
2. The exact wording and presentation of questions and responses whose results are reported.  
3. A definition of the population under study, its geographic location, and a description of the sampling frame used to identify this population. If the sampling frame was provided by a third 
party, the supplier shall be named. If no frame or list was utilized, this shall be indicated.  
4. A description of the sample design, giving a clear indication of the method by which the respondents were selected (or self-selected) and recruited, along with any quotas or additional 
sample selection criteria applied within the survey instrument or post-fielding. The description of the sampling frame and sample design should include sufficient detail to determine 
whether the respondents were selected using probability or non-probability methods.  
5. Sample sizes and a discussion of the precision of the findings, including estimates of sampling error for probability samples and a description of the variables used in any weighting or 
estimating procedures. The discussion of the precision of the findings should state whether or not the reported margins of sampling error or statistical analyses have been adjusted for the 
design effect due to clustering and weighting, if any.  
6. Which results are based on parts of the sample, rather than on the total sample, and the size of such parts.  
7. Method and dates of data collection.  
 
B. We shall make the following items available within 30 days of any request for such materials. 
  
1. Preceding interviewer or respondent instructions and any preceding questions or instructions that might reasonably be expected to influence responses to the reported results.  
2. Any relevant stimuli, such as visual or sensory exhibits or show cards.  
3. A description of the sampling frame’s coverage of the target population.  
4. The methods used to recruit the panel, if the sample was drawn from a pre-recruited panel or pool of respondents.  
5. Details about the sample design, including eligibility for participation, screening procedures, the nature of any oversamples, and compensation/incentives offered (if any).  
6. Summaries of the disposition of study-specific sample records so that response rates for probability samples and participation rates for non-probability samples can be computed.  
7. Sources of weighting parameters and method by which weights are applied.  
8. Procedures undertaken to verify data. Where applicable, methods of interviewer training, supervision, and monitoring shall also be disclosed.  
 
C. If response rates are reported, response rates should be computed according to AAPOR Standard Definitions.  
 
D. If the results reported are based on multiple samples or multiple modes, the preceding items shall be disclosed for each.  
 
E. If any of our work becomes the subject of a formal investigation of an alleged violation of this Code, undertaken with the approval of the AAPOR Executive Council, we shall provide 
additional information on the research study in such detail that a fellow researcher would be able to conduct a professional evaluation of the study.                                         



May, 2010 
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Let’s Talk About Research Participants



  by Chelsea Lee and Jeff Hume-Pratuch



In this post you will learn how to present data gathered during surveys or interviews with research participants that you conducted
as part of your research. You may be surprised to learn that although you can discuss your interview and survey data in a paper, you
should not cite them. Here’s why.



Retrievability Versus Confidentiality



In APA Style, all sources must provide retrievable data. Because one purpose of references is to lead the reader to the source,
both the reference entry and the in-text citation begin with the name of the author. But rules for the ethical reporting of human
research data prohibit researchers from revealing “confidential, personally identifiable information concerning their patients, . .
. research participants, or other recipients of their services” (APA Publication Manual [PM]; 6th ed., § 1.11, p. 16; APA Ethics
Code, Standard 4.07). In other words, you must prevent the reader from identifying the source of information.



In this clash of principles, which one should triumph? The value of protecting participants’ confidentiality must always win out.
“Subject privacy . . . should never be sacrificed for clinical or scientific accuracy” (PM § 1.11)—not even for APA Style.



Strategies for the Discussion of Research Participant Data



Although you don’t cite data you gathered from research participants, you can discuss them, provided that you preserve the
confidentiality you guaranteed the participants when they consented to participate in your study (see PM § 1.11). In practical
terms, this means that “neither the subject nor third parties (e.g., family members, employers) are identifiable” (PM, p. 17) from the information presented.



Strategies for the ethical use of data from research participants include the following:



referring to participants by identifiers other than their names, such as
their roles (e.g., participant, doctor, patient),
pseudonyms or nicknames,
initials,
descriptive phrases,
case numbers, or
letters of the alphabet;



altering certain participant characteristics in your discussion of the participants (e.g., make the characteristics more general, such as saying “European” instead
of “French”);
leaving out unimportant identifying details about the participant;
adding extraneous material to obscure case details; and
combining the statements of several participants into a “composite” participant.



Choose the strategy that makes sense given the degree of confidentiality of information you must maintain and what details are important to relate to the reader.
Keep in mind that in employing these strategies it is essential that you not “change variables that would lead the reader to draw false conclusions related to the
phenomena being described” (PM, p. 17). 



Examples of How to Discuss Research Participant Data



Here are a few examples of how participant data might be presented in the text. The most appropriate presentation will depend on context.



One respondent stated she had never experienced a level of destruction similar to that caused by the 2008 Sichuan earthquake.
“Madge,” a 45-year-old Red Cross social worker, was in Sichuan province when the earthquake struck. “It was unlike anything else I have experienced,” she
said.
MJ, a European social worker, said the earthquake was “unlike anything else I have experienced.”
A non-Chinese social worker said the 2008 Sichuan earthquake “exceeded levels of devastation I have ever seen before.”
Case 24 was injured in the earthquake.
Participant M said she had never experienced anything like the earthquake or its level of devastation.
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Several employees of a humanitarian aid organization said that they were emotionally distressed by the devastation the earthquake left behind.



Data can also be presented in a table or figure provided these same standards are abided by. 



Going on the Record



If the research participant is willing to go "on the record," or include his or her name in the paper, use a personal communication citation (see PM § 6.20). In that
case, you should write up the material you intend to use, present it to the participant, and get his or her written permission before including it (see PM § 1.11). In
your paper, the information might be presented as follows:



M. Johnson (personal communication, May 16, 2008), a Red Cross social worker who assisted in the Sichuan earthquake recovery efforts, stated that “the
earthquake exceeded levels of devastation I have ever seen before.”



Further Reading



The issues surrounding participant privacy in research reporting are complex and exceed what can be presented in this post. For further reading, consult the APA
Publication Manual (6th ed., § 1.11) as well as the APA Ethics Code. 



Posted by Chelsea Lee at 12:05:33 PM in Direct quotations, Ethics, General APA Style, How-to, Interviews, Personal communications



TrackBack



TrackBack URL for this entry:
http://www.typepad.com/services/trackback/6a01157041f4e3970b019104e82247970c
Listed below are links to weblogs that reference Let’s Talk About Research Participants:



Comments



Pylduck.wordpress.com said...
Hi Chelsea and Jeff,



Thanks for this post! I'm a dissertation editor, and I often see awkward writing in dissertations in which authors try to negotiate this tension between retrievability
and confidentiality.



Does the APA Publication Manual have anything to say about redacting information in the text (blacking it out but leaving it in the document) to preserve
confidentiality?



Do you have suggestions for writing that maintain the confidentiality of study sites in addition to confidential information and identity of individuals?



Thanks,



Paul



August 30, 2013 at 11:13 AM



Jeff Hume-Pratuch said in reply to Pylduck.wordpress.com...
Hi Paul,



I don't think I've ever seen an article or dissertation in which confidential information in the text was redacted by blacking it out. The standard method of
eliminating material from quoted text is to use ellipses.



Perhaps you're thinking of reproducing original documents (as a figure or appendix) with sensitive data blacked out. That would need to be done with great care to
insure that redacted information cannot be retrieved from the final document. It's not enough to merely use a permanent marker or draw a black box over the text in
Word/Acrobat (as a number of government agencies have found to their dismay).



Study sites, like persons, can be described ("a small Midwestern university") or pseudonymized ("Midwest State Teachers College"). The key is to give those
attributes that are significant in terms of the research without identifying the place completely.



Finally, our apologies for the delay in responding. Your post slipped though our notification system, but we hope this answer is better late than never.



Thanks,
Jeff



December 02, 2013 at 12:31 PM



Jana Thompkins said...
I don't know whether this is a question about describing study participants or about commas, but I'll forge ahead. A work that has come across my desk is about "gay
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Arab Muslim men." I see in the Manual (p. 74) that there is no comma used in the term "female-to-male transgender person," but is there a point where the number
of adjectives preceding the noun requires the use of commas to separate them? Punctuating the term as "gay, Arab, Muslim men" seems cumbersome but somehow
more correct. I cannot find support for my intuition, however. Please help!



April 09, 2014 at 11:35 AM



Jeff Hume-Pratuch said in reply to Jana Thompkins...
Hi Jana,



That is definitely a punctuation issue, not a participant issue, but we take all comers on this blog. ;-)



The punctuation depends on whether the string "gay Arab Muslim men" is composed of coordinate adjectives or cumulative adjectives. Coordinate adjectives all
modify the noun; cumulative adjectives build on each other to form a phrase.



In your example, Arab modifies its fellow adjective Muslim rather than the noun men (i.e., there are Muslims who are not Arab, and Arabs who are not Muslim).
That makes this a string of cumulative adjectives. Ergo, no comma should be used.



Hope this helps,
Jeff



April 09, 2014 at 05:35 PM
Sign in with Typepad Facebook Twitter Google+ and more...
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Data Access and Personal Privacy: Appropriate Methods of Disclosure
Control



A statement by the American Statistical Association.



Approved December 6, 2008



Statement:



Access to high quality data is essential to advancing science and improving the human condition. Robust new sources
of data on human behavior allow researchers to ask and answer complex questions and hence guide policy decisions.
Powerful and sophisticated electronic technologies have made much of this data readily accessible to the public.



At the same time, much of this data contains personal information, so these electronic tools for combining and
analyzing publicly accessible data pose a distinct threat - in perception if not in reality -- to privacy, as well as a
potential for inflicting great harm on persons and establishments. The protection of personal privacy is of paramount
importance in engaging the cooperation of respondents, and thus in producing and distributing the high quality data
needed for research. Fortunately, modern statistical tools have been developed to help ensure the appropriate
treatment of confidential information while still making useful data available for public policy and scientific
advancement.



This statement is intended to provide the American Statistical Association's (ASA) perspective on the assessment of the
risk associated with data dissemination and an overview of the way in which statisticians can help limit that risk.



The ASA urges distributors and users of data, particularly sensitive data such as public health and biologic data, to
familiarize themselves with risk assessment, and to consult with statistical professionals when necessary. The ASA
further urges the media to be mindful of these issues when it presents data to the public.



Context:



Many forms of data are collected and disseminated to guide both research and policy decisions. For example, health
data on individuals are collected and used by state agencies and others so that trends can be monitored, potential
public health hazards can be identified, and public health can be protected. At the same time, the privacy of the
individuals who provide the data must be safeguarded. An illustration of the tension between these sometimes
conflicting needs occurred in Delaware in 2008. The Delaware press sought detailed information about the location
and characteristics of certain cancers. However, the Delaware Division of Public Health cited privacy concerns in
refusing the release of such data. In response to these concerns, the state passed legislation (Delaware Senate Bill 235,



News & Announcements
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now state law) requiring the release of such data but allowing the agency to take steps first to protect patient privacy.



In the first instance, statisticians can follow well established fair information practices to protect privacy, such as
collecting only the information that is needed, articulating the purpose of the information collection, and providing
informed consent. A critical element of informed consent is to accurately explain what assurances of confidentiality are
available.



Statisticians also have a long history of studying ways to protect the confidentiality of data while providing information
to policymakers. The traditional way of ensuring confidentiality while disseminating data has been to aggregate
information and report it in tables. This approach generally acts to mask information that might specifically identify
anyone.



The challenge of safeguarding confidentiality has become more difficult for data custodians. Many new forms of data
on human behavior, such as video data, biologic samples, or transaction data, are not particularly useful to researchers
or policy makers in tabular form. As a result, such "micro-data" is often disseminated after the information is "de-
identified." Unfortunately, statistical research shows that such de-identification is often insufficient and could result in
a breach of confidentiality if reidentification were attempted by an individual with the right skills, a computer, and
access to publicly available databases.



In one example, a student at the Massachusetts Institute of Technology showed that 97 percent of the names and
addresses on the 1997 voting list for Cambridge, Massachusetts were unique using only zip code and date of birth1. The



same research showed that this same information, along with medical insurance claims records of state employees, was
contained in files made available to researchers by the Massachusetts Group Insurance Commission. By comparing the
two sources, the records of the Governor of the state were re-identified, even though his personal identifiers had been
removed from the insurance records.



In another example, geneticists who have made substantial progress in the mapping of the human genome also have
found that there is reason for caution in making genetic information generally available2. The increased availability of



genomic data for research, coupled with demonstrations that conventional protective procedures do not completely
mask the presence of an individual's genetic material in certain databases, has led to measures for increased security.



Today we are developing better statistical tools that can help guide the proper release of data. First, those tools can help
ensure the proper assessment of risk. Second, the tools help ensure the proper treatment of confidential information,
so that confidential facts do not become public knowledge through the apparently harmless release of aggregated data
or de-identified micro-data. Statisticians, working with computer scientists and others, can help ensure continued
access to research data while protecting the privacy of the individuals from whom the data came.



A brief discussion of the statistical resources available follows. For further information, please contact the chair of the
ASA's Privacy and Confidentiality Committee. This contact information can be obtained from the committee's website,
or by calling the American Statistical Association, 703-684-1221.



Background



The ASA recognizes that risk assessment and confidentiality protection are not simple matters. It believes that
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statistical techniques are essential to identifying and preventing potential disclosures and invaluable to resolving them.
However routine or unusual the information to be protected, the statistician can considerably enhance its usefulness
while also protecting privacy. The ASA emphasizes the following points:



Confidentiality protection is important



The protection of personal privacy is of paramount importance in the production and distribution of statistical
data. 



The quality of those data is strongly influenced by the public's trust that pledges of confidentiality will be
rigorously observed.



Data access is important



Optimizing access to high quality data is critical to informed decision making and is the principal justification for
their collection and dissemination. 



The assurance of confidentiality is a primary concern in considering what scope and extent of access to personal
information will be granted.



Statisticians can play an important role in ensuring that both goals are met, and need to work with data users, data
producers, and data custodians to accomplish these goals.



The sharing and dissemination of information gathered under a pledge of confidentiality must be subject to
rigorous statistical scrutiny to ensure consistency with the confidentiality pledges. 



The profession of statistics has developed the requisite tools to help with the appropriate treatment of confidential
information. Additionally, the profession is actively engaged in research to further refine these tools and to develop
means to make useful information available for public policy and scientific advancement.



The Assessment of Risk in Statistical Data



The assessment of risk depends on the way in which the information is produced. Until fairly recently, the production
of information for dissemination to the public relied principally on printed, tabular data. Statisticians have long been
sensitive, therefore, to the potential risk of disclosure in such data. Although tables are intended to protect individual
information by presenting grouped figures, there are situations in which the size and/or the distribution of those
groups can reveal more information about individuals or business establishments than had been publicly known.



In contrast to tabular data, which are presented in aggregate form, the information contained in micro-data is
disaggregated. The information contained is specific to the individual. An electronic micro-data file may contain many
thousands of data records, each referring to a separate person. This format permits the researcher to specify with
exactitude the kind of questions that can be addressed and to utilize much more powerful analytic tools. This very
advantage, however, carries with it the possibility of identifying one or more respondents - and the more detailed the
information, the more individual records become distinct from each other, making study participants easier to identify.
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It is a common misconception that once names and certain other direct identifiers (address, telephone number) that
lead directly to a person have been removed from a body of information, the remaining data may be judged safe and
can be shared without risk of compromising the privacy of the data providers. Statisticians and members of other
professions, however, have demonstrated repeatedly that modern computational technology and the widespread
availability of personal information on the Internet can render information quite as revealing as though the names had
not been removed. That is, a seemingly anonymous body of data could be rendered identifiable.



Techniques for Protecting Confidentiality



Taking the aforementioned facts into account, statistical scientists and agencies responsible for developing and
distributing data have developed a variety of counter measures to de-identify statistical databases to block efforts to
manipulate them to disclose personal information. Strategies for preventing unauthorized and inappropriate disclosure
of identifiable information generally involve some combination of modification of data content and restriction of data
access. The first strategy involves some loss of information detail and the second, while permitting access to more
complete data to qualified users, limits who, under what conditions, and for what purpose they may be used. Thus the
selection of a strategy involves a careful consideration of the interests of legitimate data users while strictly adhering to
confidentiality protections promised to the subjects of the data; by selecting among a variety of strategies a satisfactory
resolution can often be found. Alternatives that have been considered include:



Modifying the values of information items to maintain statistical quality but avoid disclosures. One such
strategy is to blur or disguise the data in such a way that individual data items cannot be uniquely associated
with or attributed to a particular person or establishment.
Distributing synthetic data sets whose variables have the same statistical distributions and relationships as
the original data from which they are derived but containing no actual information from the original data.
Partially synthetic files are another way to avoid disclosures while keeping the bulk of the data intact.
Providing access to detailed data only in restricted data enclaves where appropriateness of use can be
monitored, access is restricted to authorized individuals, and those individuals are trained in confidentiality
protection. The enclaves can be set up either to require the analyst to be physically present at the restricted
site or to allow remote access to authorized analyses.
Permitting tailored online data analysis of detailed databases with results subjected to disclosure avoidance
review.
Making selected information files available under licensing arrangements that guarantee secure and
confidential handling of data by trusted researchers.



Various Federal agencies' data access policies employ one or more modes of access, and some are able to provide
different tiers of access, for example providing a minimally protected dataset (e.g., no direct identifiers like names) in
secure enclaves, slightly restricted data (e.g., with aggregated geography) via licensing, and blurred or synthetic data
for unrestricted public use.



A comprehensive review of disclosure avoidance techniques is beyond the scope of this statement, but the reader is
referred to the Privacy, Confidentiality and Data Security website3 for a convenient source of references on current



regulations, recommendations, and best practices in the field. Three recent publications deserve special mention: the
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Report on Statistical Disclosure Limitation Methodology4 issued by the Federal Committee on Statistical



Methodology, the Handbook on Statistical Disclosure Control, a product of the Centre of Excellence in Statistical
Control5, and Expanding Access to Research Data: Reconciling Risks and Opportunities, a report of the National



Academy of Sciences6. Together these publications represent an up-to-date perspective based on a vast amount of



experience and expertise.



Appendix: Definitions
Key to the understanding of disclosure avoidance are the concepts of privacy, confidentiality, and data protection7.



Informational privacy encompasses an individual's freedom from excessive intrusion and the ability to choose the
extent and circumstances under which one's personal information will be shared with or withheld from others. The
assurances given to information providers concerning the care and potential sharing of this information are detailed in
a pledge of confidentiality. Data protection refers to the set of policies and procedures that ensure that the protection
promised is actually provided. These policies and procedures are generally quite comprehensive and involve
administrative, physical, and electronic safeguards. When information is shared with the public or with parties not
included in the pledge of confidentiality, the possibility of disclosure arises. It is at this point that the statistician's skills
and experience come into play.



Information may be shared as tabular or micro-data. The former is represented by data grouped according to one or
more characteristics. A simple table would contain categories (cells) of age and gender, and more complex tables
contain additional classifications (e.g. race, income, etc.). Each one of these more complex tables could be constructed
for a number of other variables or dimensions (e.g. a separate complex table for each state in which data were
collected). The table entries may be the actual number of respondents falling into a given category (frequencies) or an
average, rate, percentage or other quantity that applies to respondents so categorized



1. Sweeney, L. Computational Disclosure Control: A Primer on Data Privacy Protection. Doctoral Dissertation, Massachusetts Institute of



Technology, May, 2001.



2. NIH Background Fact Sheet, August 28, 2008. http://grants.nih.gov/grants/gwas/ (http://grants.nih.gov/grants/gwas/) . See also,



Homer N, Szelinger S, Redman M, et al. (2008) Resolving Individuals Contributing Trace Amounts of DNA to Highly Complex Mixtures



Using High-Density SNP Genotyping Microarrays. PLoS Genet 4(8): e1000167. doi:10.1371/journal.pgen.1000167



3. The PCDS website is found at http://www.amstat.org/committees/pc/index.html (/committees/pc/index.html) . 



4. Federal Committee on Statistical Methodology, Working Papers Nos. 22 (Second version, 2005). Found at



http://www.fcsm.gov/reports/#fcsm (http://www.fcsm.gov/reports/#fcsm) . 



5. Center of Excellence for Statistical Control, Handbook on Statistical Disclosure Control, Version 1.01, March 2007. Found at



http://neon.vb.cbs.nl/cenex/ (http://neon.vb.cbs.nl/cenex/) .



6. National Academy of Sciences, Expanding Access to Research Data: Reconciling Risks and Opportunities, 2005.



7. For a more detailed discussion of these and related terms, see http://www.amstat.org/committees/pc/keyterms.html



(/committees/pc/keyterms.html) .
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Privacy Statement  | Disclaimer  | Sitemap  | Contact Us | Link to Us  | FAQ  | Home



Copyright © 2014 American Statistical Association. All Rights Reserved.
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I N T R O D U C T I O N



This Code of Standards and Ethics for Survey Research sets forth the agreed upon rules of ethical conduct for
Survey Research Organizations. Acceptance of this Code is mandatory for all CASRO® Members.



The Code has been organized into sections describing the responsibilities of a Survey Research Organization to
Respondents, Clients and Outside Contractors and in reporting study results.



This Code is not intended to be, nor should it be, an immutable document. Circumstances may arise that are not
covered by this Code or that may call for modification of some aspect of this Code. The Standards Committee and
the Board of Directors of CASRO® will evaluate these circumstances as they arise and, if appropriate, revise the
Code. The Code, therefore, is a living document that seeks to be responsive to the changing world of Survey
Research. To continue to be contemporary, CASRO® advocates ongoing, two-way communication with Members,
Respondents, Clients, Outside Contractors, Consultants and Interviewers.



Please also refer to other CASRO® Publications, which may provide detail relevant to many sections of the CASRO®



Code of Standards and Ethics for Survey Research.
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I . R E S P O N S I B I L I T I E S T O R E S P O N D E N T S



Preamble



Researchers have professional and legal responsibilities to their respondents that are embodied in the procedures
of a research study. Underlying these specific responsibilities are four fundamental ethical principles:



Respondents should be:



a. willing participants in survey research;



b. appropriately informed about the survey’s intentions and how their personal information and survey
responses will be used and protected;



c. sufficiently satisfied with their survey experience;



d. willing to participate again in survey research.



A. Confidentiality



1. Since individuals who are interviewed are the lifeblood of the Survey Research Industry, it is essential that
Survey Research Organizations be responsible for protecting from disclosure to third parties—including
Clients and members of the Public—the identity of individual Respondents as well as Respondent-
identifiable information, unless the Respondent expressly requests or permits such disclosure.



2. This principle of confidentiality is qualified by the following exceptions:



a. A minimal amount of Respondent-identifiable information will be disclosed to the Client to permit the
Client: (1) to validate interviews and/or (2) to determine an additional fact of analytical importance to the
study (including the practice of appending Client-owned database information to the Survey Research
Organization’s data file as an analytic aid). Where additional inquiry is indicated, Respondents must be
given a sound reason for the re-inquiry; a refusal by Respondent to continue must be respected.



Before disclosing Respondent-identifiable information to a Client for purposes of interview validation or
re-inquiry, the Survey Research Organization must take whatever steps are needed to ensure that the
Client will conduct the validation or recontact in a fully professional manner. This includes the avoidance
of multiple validation contacts or other conduct that would harass or could embarrass Respondents. It
also includes avoidance of any use of the information (e.g., lead generation) for other than legitimate and
ethical Survey Research purposes or to respond to Customer/Respondent complaints. Assurance that the
Client will respect such limitations and maintain Respondent confidentiality should be confirmed in writing
before any confidential information is disclosed.



Where Respondent-identifiable data is disclosed to clients so that the Survey Research Organization may
analyze survey data in combination with other respondent-level data such as internal customer data,
respondent-level data from another survey, etc., it is understood that the information will be used for
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model building, internal (Survey Research Organization) analysis, or the like and not for individual marketing
efforts and that no action can be taken toward an individual respondent simply because of his or her
participation in the survey. To assure Client compliance, the Survey Research Organization must obtain
written confirmation from the Client before releasing any data. (A suggested CASRO® Client agreement
clause is available.)



Further, with respect to such research uses as Database Segmentation and/or Modeling (see preceding
paragraph), specific action(s) may not be taken toward an individual Respondent as a result of his/her
survey information and participation beyond those actions taken toward the entire database population
group the Respondent by chance has been selected to represent. In order for such specific action, the
following two elements must be met:



The Respondent has first given his/her permission to do so, having been told the general purpose and
limitations of such use; and



The research firm has obtained a written agreement from the Client assuring that no other use will be
made of Respondent-identifiable information.



Predictive equations which integrate a segmentation scheme into a Client database may be applied so long as
no action is taken toward an individual Respondent simply because of his or her participation in the survey.
Respondents must be treated like all other individuals in the database according to the segment(s) to which
they belong or have been assigned.



b. The identity of individual Respondents and Respondent-identifiable information may be disclosed to other
Survey Research Organizations whenever such organizations are conducting different phases of a multi-
stage study (e.g., a trend study). The initial Research Company should confirm in writing that Respondent
confidentiality will be maintained in accordance with the Code.



c. In the case of research in which representatives of the Client or others are present, such Client represen-
tatives and others should be asked not to disclose to anyone not present the identity of individual
Participants or other Participant-identifying information except as needed to respond, with the
Participant’s prior specific approval, to any complaint by one or more of the Participants concerning a
product or service supplied by the Client.



3. The principle of Respondent confidentiality includes the following specific applications or safeguards:



a. Survey Research Organizations’ staff or personnel should not use or discuss Respondent-identifiable data
or information for other than legitimate internal research purposes.



b. The Survey Research Organization has the responsibility for insuring that Subcontractors (Interviewers,
Interviewing Services and Validation, Coding, and Tabulation Organizations) and Consultants are aware of
and agree to maintain and respect Respondent confidentiality whenever the identity of Respondents or
Respondent-identifiable information is disclosed to such entities.



CODE OF STANDARDS AND ETHICS FOR SURVEY RESEARCH



6ECM Opp to CC Mot to Compel 
RX-A:7



Page 6 of 23











c. Before permitting Clients or others to have access to completed questionnaires in circumstances other
than those described above, Respondent names and other Respondent-identifying information (e.g.,
telephone numbers) should be deleted.



d. Invisible identifiers on mail questionnaires that connect Respondent answers to particular Respondents
should not be used. Visible identification numbers may be used but should be accompanied by an
explanation that such identifiers are for control purposes only and that Respondent confidentiality will not
be compromised.



e. Any Survey Research Organization that receives from a Client or other entity information that it knows or
reasonably believes to be confidential, Respondent-identifiable information should only use such informa-
tion in accordance with the principles and procedures described in this Code.



f. The use of survey results in a legal proceeding does not relieve the Survey Research Organization of its
ethical obligation to maintain in confidence all Respondent-identifiable information or lessen the importance
of Respondent anonymity. Consequently, Survey Research firms confronted with a subpoena or other
legal process requesting the disclosure of Respondent-identifiable information should take all reasonable
steps to oppose such requests, including informing the court or other decision-maker involved of the
factors justifying confidentiality and Respondent anonymity and interposing all appropriate defenses to
the request for disclosure.



B. Privacy and the Avoidance of Harassment



1. Survey Research Organizations have a responsibility to strike a proper balance between the needs for
research in contemporary American life and the privacy of individuals who become the Respondents in the
research. To achieve this balance:



a. Respondents will be protected from unnecessary and unwanted intrusions and/or any form of personal
harassment.



b. The voluntary character of the Interviewer-Respondent contact should be stated explicitly where the
Respondent might have reason to believe that cooperation is not voluntary.



2. This principle of privacy includes the following specific applications:



a. The Research Organization, Subcontractors and Interviewers shall make every reasonable effort to
ensure that the Respondent understands the purpose of the Interviewer/Respondent contact.



(1) The Interviewer/Research Company representative must provide prompt and honest identification
of his/her research firm affiliation.



(2) Respondent questions should be answered in a forthright and non-deceptive manner.
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b. Deceptive practices and misrepresentation, such as using research as a guise for sales or solicitation
purposes, are expressly prohibited.



c. Survey Research Organizations must respect the right of individuals to refuse to be interviewed or to
terminate an interview in progress. Techniques that infringe on these rights should not be employed,
but Survey Research Organizations may make reasonable efforts to obtain an interview including:
(1) explaining the purpose of the research project; (2) providing a gift or monetary incentive adequate to
elicit cooperation; and (3) re-contacting an individual at a different time if the individual is unwilling or
unable to participate during the initial contact.



d. Research Organizations are responsible for arranging interviewing times that are convenient for respondents.



e. Lengthy interviews can be a burden. Research Organizations are responsible for weighing the research
need against the length of the interview and Respondents must not be enticed into an interview by a
misrepresentation of the length of the interview.



f. Research Organizations are responsible for developing techniques to minimize the discomfort or appre-
hension of Respondents and Interviewers when dealing with sensitive subject matter.



g. Electronic equipment (taping, recording, photographing) and one-way viewing rooms may be used only
with the full knowledge of Respondents.



3. Internet Research



The unique characteristics of Internet research require specific notice that the principle of respondent
privacy applies to this new technology and data collection methodology. The general principle of this
section of the Code is that survey Research Organizations will not use unsolicited emails to recruit survey
respondents or engage in surreptitious data collection methods. This section is organized into three parts:
a. email solicitations, b. active agent technologies, and c. panel/sample source considerations.



a. Email Solicitation



(1) Research Organizations are required to verify that individuals contacted for research by email have
a reasonable expectation that they will receive email contact for research. Such agreement can be
assumed when ALL of the following conditions exist:



(a) A substantive pre-existing relationship exists between the individuals contacted and the
Research Organization, the Client supplying email addresses, or the Internet Sample Providers
supplying the email addresses (the latter being so identified in the email invitation);



(b) Survey email invitees have a reasonable expectation, based on the pre-existing relationship
where survey email invitees have specifically opted in for Internet research with the research
company or Sample Provider, or in the case of Client-supplied lists that they may be contacted
for research and invitees have not opted out of email communications;
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(c) Survey email invitations clearly communicate the name of the sample provider, the relationship
of the individual to that provider, and clearly offer the choice to be removed from future email
contact.



(d) The email sample list excludes all individuals who have previously requested removal from
future email contact in an appropriate and timely manner.



(e) Participants in the email sample were not recruited via unsolicited email invitations.



(2) Research Organizations are prohibited from using any subterfuge in obtaining email addresses of
potential respondents, such as collecting email addresses from public domains, using technologies
or techniques to collect email addresses without individuals’ awareness, and collecting email
addresses under the guise of some other activity.



(3) Research Organizations are prohibited from using false or misleading return email addresses or any
other false and misleading information when recruiting respondents. As stated later in this Code,
Research Organizations must comply with all federal regulations that govern survey research activities. In
addition, Research Organizations should use their best efforts to comply with other federal regulations
that govern unsolicited email contacts, even though they do not apply to survey research.



(4) When receiving email lists from Clients or Sample Providers, Research Organizations are required to
have the Client or Sample Provider verify that individuals listed have a reasonable expectation that
they will receive email contact, as defined, in (1) above.



(5) The practice of “blind studies” (for sample sources where the sponsor of the study is not cited in the
email solicitation) is permitted if disclosure is offered to the respondent during or after the interview.
The respondent must also be offered the opportunity to “opt-out” for future research use of the
sample source that was used for the email solicitation.



(6) Information about the CASRO Code of Standards and Ethics for Survey Research should be made
available to respondents.



b. Active Agent Technology



(1) Active agent technology is defined as any software or hardware device that captures the behavioral
data about data subjects in a background mode, typically running concurrently with other activities.
This category includes tracking software that allows Research Organizations to capture a wide array
of information about data subjects as they browse the Internet. Such technology needs to be care-
fully managed by the research industry via the application of research best practices.



Active agent technology also includes direct to desktop software downloaded to a user’s computer
that is used solely for the purpose of alerting potential survey respondents, downloading survey
content or asking survey questions. A direct to desktop tool does not track data subjects as they
browse the Internet and all data collected is provided directly from user input.
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Data collection typically requires an application to download onto the subjects’ desktop, laptop or
PDA (including personal wireless devices). Once downloaded, tracking software has the capability
of capturing the data subject’s actual experiences when using the Internet such as Web page hits,
web pages visited, online transactions completed, online forms completed, advertising click-through
rates or impressions, and online purchases.



Beyond the collection of information about a user’s Internet experience, the software has the ability
to capture information from the data subject’s email and other documents stored on a computer
device such as a hard disk. Some of this technology has been labeled “spyware,” especially
because the download or installation occurs without the data subject’s full knowledge and specific
consent. The use of spyware by a member of CASRO is strictly prohibited.



A cookie (defined as a small amount of data that is sent to a computer’s browser from a web server
and stored on the computer’s hard drive) is not an active agent. The use of cookies is permitted if
a description of the data collected and its use is fully disclosed in a Research Organizations’
privacy policy.



(2) Following is a list of unacceptable practices that Research Organizations should strictly forbid or
prevent. A Research Organization is considered to be using spyware when it fails to adopt all of the
practices in set forth in Section 3 below or engages in any in the following practices:



(a) Downloading software without obtaining the data subject’s informed consent.



(b) Downloading software without providing full notice and disclosure about the types of information
that will be collected about the data subject, and how this information may be used. This notice
needs to be conspicuous and clearly written.



(c) Collecting information that identifies the data subject without obtaining affirmed consent.



(d) Using keystroke loggers without obtaining the data subject’s affirmed consent.



(e) Installing software that modifies the data subject’s computer settings beyond that which is
necessary to conduct research providing that the software doesn’t make other installed software
behave erratically or in unexpected ways.



(f) Installing software that turns off anti-spyware, anti-virus, or anti-spam software.



(g) Installing software that seizes control or hijacks the data subject’s computer.



(h) Failing to make commercially reasonable efforts to ensure that the software does not cause any
conflicts with major operating systems and does not cause other installed software to behave
erratically or in unexpected ways.



(i) Installing software that is hidden within other software that may be downloaded.
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(j) Installing software that is difficult to uninstall.



(k) Installing software that delivers advertising content, with the exception of software for the
purpose of ad testing.



(l) Installing upgrades to software without notifying users.



(m) Changing the nature of the active agent program without notifying user.



(n) Failing to notify the user of privacy practice changes relating to upgrades to the software.



(3) Following are practices Research Organizations that deploy active agent technologies should adopt.
Research Organizations that adopt these practices and do not engage in any of the practices set
forth in Section 2 above will not be considered users of spyware.



(a) Transparency to the data subject is critical. Research companies must disclose information
about active agents and other software in a timely and open manner with each data subject.
This communication must provide details on how the Research Organization uses and shares
the data subject’s information.



i. Only after receiving an affirmed consent or permission from the data subject or parent’s
permission for children under the age of 18, should any research software be downloaded
onto the individual’s computer or PDA.



ii. Clearly communicate to the data subject the types of data if any, that is being collected and
stored by an active agent technology.



iii. Disclosure is also needed to allow the data subject to easily uninstall research software
without prejudice or harm to them or their computer systems.



iv. Personal information about the subject should not be used for secondary purposes or
shared with third parties without the data subject’s consent.



v. Research Organizations are obligated to ensure that participation is a conscious and voluntary
activity. Accordingly, incentives must never be used to hide or obfuscate the acceptance of
active agent technologies.



vi. Research Organizations that deploy active agent technologies should have a method to
receive queries from end-users who have questions or concerns. A redress process is essential
for companies if they want to gauge audience reaction to participation on the network.



vii. On a routine and ongoing basis, consistent with the stated policies of the Research
Organization, data subjects who participate in the research network should receive clear
periodic notification that they are actively recorded as participants, so as to insure that their
participation is voluntary. This notice should provide a clearly defined method to uninstall the
Research Organization’s tracking software without causing harm to the data subject.
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(b) Stewardship of the data subject is critical. Research companies must take steps to protect
information collected from data subjects.



i. Personal or sensitive data (as described in the Personal Data Classification Appendix) should
not be collected. If collection is unavoidable, the data should be destroyed immediately. If
destruction is not immediately possible, it: (a) should receive the highest level of data security
and (b) should not be accessed or used for any purpose.



ii. Research Organizations have an obligation to establish safeguards that minimize the risk of
data security and privacy threats to the data subject.



iii. It is important for Research Organizations to understand the impact of their technology on
end-users, especially when their software downloads in a bundle with other comparable
software products.



iv. Stewardship also requires the Research Organization to make commercially reasonable
efforts to ensure that these “free” products are also safe, secure and do not cause undue
privacy or data security risks.



v. Stewardship also requires a Research Organization that deploys active agent technologies
to be proactive in managing its distribution of the software. Accordingly, companies must
vigorously monitor their distribution channel and look for signs that suggest unusual events
such as high churn rates.



vi. If unethical practices are revealed, responsible research companies should strictly terminate
all future dealings with this distribution partner.



c. Panel/Sample Source Considerations



The following applies to all Research Organizations that utilize the Internet and related technologies to
conduct research.



(1) The Research Organization must:



(a) Disclose to panel members that they are part of panel.



(b) Obtain panelist’s permission to collect and store information about the panelist.



(c) Collect and keep appropriate records of panel member recruitment, including the source
through which the panel member was recruited.



(d) Collect and maintain records of panel member activity.



(2) Upon Client request, the Research Organization must disclose:
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(a) Panel composition information (including panel size, populations covered, and the definition of
an active panelist).



(b) Panel recruitment practice information.



(c) Panel member activity.



(d) Panel incentive plans.



(e) Panel validation practices.



(f) Panel quality practices.



(g) Aggregate panel and study sample information (this information could include response rate
information, panelist participation in other research by type and timeframe, see Responsibilities
in Reporting to Clients and the Public).



(h) Study related information such as email invitation(s), screener wording, dates of email invitations
and reminders, and dates of fieldwork.



(3) Stewardship of the data collected from panelists is critical:



(a) Panels must be managed in accordance with applicable data protection laws and regulations.



(b) Personal or sensitive data should be collected and treated as specified in the Personal Data
Classification Appendix.



(c) Upon panelist request, the panelist must be informed about all personal data (relating to the
panelist that is provided by the panelist, collected by an active agent, or otherwise obtained by
an acceptable method specified in a Research Organization’s privacy policy) maintained by the
Research Organization. Any personal data that is indicated by panel member as not correct or
obsolete must be corrected or deleted as soon as practicable.



(4) Panel members must be given a straightforward method for being removed from the panel if they
choose. A request for removal must be completed as soon as practicable and the panelist must not
be selected for future research studies.



(5) A privacy policy relating to use of data collected from or relating to the panel member must be in
place and posted online. The privacy policy must be easy to find and use and must be regularly
communicated to panelists. Any changes to the privacy policy must be communicated to panelists as
soon as possible.



(6) Research Organizations should take steps to limit the number of survey invitations sent to targeted
respondents by email solicitations or other methods over the Internet so as to avoid harassment
and response bias caused by the repeated recruitment and participation by a given pool (or panel) of
data subjects.
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(7) Research Organizations should carefully select sample sources that appropriately fit research
objectives and Client requirements. All sample sources must satisfy the requirement that survey
participants have either opted-in for research or have a reasonable expectation that they will be
contacted for research.



(8) Research Organizations should manage panels to achieve the highest possible research quality.
This includes managing panel churn and promptly removing inactive panelists.



(9) Research Organizations must maintain survey identities and email domains that are used
exclusively for research activities.



(10) If a Research Organization uses a sample source (including a panel owned by the Research
Organization or a subcontractor) that is used for both survey research and direct marketing activities,
the Research Organization has an obligation to disclose the nature of the marketing campaigns
conducted with that sample source to Clients so that they can assess the potential for bias.



(11) All data collected on behalf of a Client must be kept confidential and not shared or used on behalf
of another Client (see also Responsibilities to Clients).



4. Privacy Laws and Regulations



a. Research Organizations must comply with existing state, federal, and international statutes and regula-
tions governing privacy, data security, and the disclosure, receipt and use of personally-identifiable
information (collectively “Privacy Laws”). Some of the Privacy Laws affecting Survey Research are
limited to specific industries (e.g., financial and health care industries), respondent source (e.g.,
children), and/or international venues.



b. In instances in which privacy laws apply to Survey Research operations for specific industries or
respondent source, Research Organizations will:



(1) Always enter into a confidentiality or “chain of trust” agreement when receiving and using legally-
protected, personally-identifiable information from a source other than the data subject, insuring that
the Research Organization will protect the information and only use it for the purposes specified in
the agreement;



(2) Always require subcontractors and other third parties to whom they disclose personally-identifiable
information to enter into confidentiality or “chain of trust” agreements that require such party(ies) to
provide the same level of security and limitations of use and disclosure as the Research Organization;



(3) Always store or maintain personally-identifiable information in a verifiably secure location;



(4) Always control and limit accessibility to personally-identifiable information;
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(5) Always use reasonable efforts to destroy personally-identifiable information once the survey is
complete and validation has been conducted, unless the personally-identifiable information relates to
Respondents in panels, to ongoing studies, or for some other critical research reason, or the
research Client is legally or contractually obligated to require its service providers to maintain such
information for a certain period of time and contractually imposes this requirement on the Research
Organization;



(6) Never knowingly receive, use or disclose personally-identifiable information in a way that will cause
the Research Organization or another party to violate any Privacy Law or agreement.



c. In order to conduct international research that requires either transmitting or receiving personally-
identifiable information of Respondents, Research Organizations must comply in all material respects
with international privacy laws and regulations, by, in the case of data transfers with a person or entity in
the European Union, either (i) certifying their compliance with the privacy provisions described in the
United States Safe Harbor Principles of the European Union Directive on Data Protection or (ii) satisfying
an alternative method of complying in all material respects with the Directive. The EU Safe Harbor
privacy principles are contained in the CASRO Model Privacy Policy and are as follows:



(1) Notice: A description of what information is collected, how it is collected, its purpose, and its
disclosure to third parties.



(2) Choice: A statement of and procedures for allowing individuals to choose not to participate in the
research and/or to have their personal information used or disclosed to a third party.



(3) Onward Transfer: A statement that personal information will be transferred only to third parties who
are also in compliance with the Safe Harbor Principles.



(4) Access: Procedures to provide individuals with access to their personal information in order to
correct, amend, or delete that information where it is inaccurate.



(5) Security: A description of the reasonable precautions taken to protect personal information from loss,
misuse and unauthorized access, disclosure, alteration, and destruction.



(6) Data Integrity: A statement that information will be used consistent with the purpose for which it was
collected.



(7) Enforcement: A description of internal and external mechanisms for assuring compliance, and
addressing and resolving disputes and complaints.



d. Research Organizations will, to the extent required by law or as necessary to fully and completely
comply with the principles set forth in the section of this Code entitled Responsibilities to Respondents,
adopt effective and comprehensive legal and operational policies, such as those set forth in CASRO’s
Privacy Protection Program, which will be updated as necessary to conform with additions to and
changes in Privacy Laws.
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I I . R E S P O N S I B I L I T I E S T O C L I E N T S



A. Relationships between a Survey Research Organization and Clients for whom the surveys are conducted should
be of such a nature that they foster confidence and mutual respect. They must be characterized by honesty
and confidentiality.



B. The following specific approaches describe in more detail the responsibilities of Research Organizations in
this relationship:



1. A Survey Research Organization must assist its Clients in the design of effective and efficient studies that
are to be carried out by the Research Company. If the Survey Research Organization questions whether
a study design will provide the information necessary to serve the Client's purposes, it must make its
reservations known.



2. A Research Organization must conduct the study in the manner agreed upon. However, if it becomes
apparent in the course of the study that changes in the plans should be made, the Research Organization
must make its views known to the Client promptly.



3. A Research Organization has an obligation to allow its Clients to verify that work performed meets all
contracted specifications and to examine all operations of the Research Organization that are relevant to
the proper execution of the project in the manner set forth. While Clients are encouraged to examine
questionnaires or other records to maintain open access to the research process, the Survey Research
Organization must continue to protect the confidentiality and privacy of survey Respondents.



4. When more than one Client contributes to the cost of a project specially commissioned with the Research
Organization, each Client concerned shall be informed that there are other Participants (but not necessarily
their identity).



5. Research Organizations will hold confidential all information that they obtain about a Client’s general
business operations, and about matters connected with research projects that they conduct for a Client.



6. For research findings obtained by the agency that are the property of the Client, the Research Organization
may make no public release or revelation of findings without expressed, prior approval from the Client.



C. Bribery in any form and in any amount is unacceptable and is a violation of a Research Organization’s fundamental,
ethical obligations. A Research Organization and/or its principals, officers and employees should never give gifts
to Clients in the form of cash. To the extent permitted by applicable laws and regulations, a Research
Organization may provide nominal gifts to Clients and may entertain Clients, as long as the cost of such
entertainment is modest in amount and incidental in nature.
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I I I . R E S P O N S I B I L I T I E S I N R E P O R T I N G T O
C L I E N T S A N D T H E P U B L I C



A. When reports are being prepared for Client confidential or public release purposes, it is the obligation of the
Research Organization to insure that the findings they release are an accurate portrayal of the survey data, and
careful checks on the accuracy of all figures are mandatory.



B. A Research Organization’s report to a Client or the Public should contain, or the Research Organization should
be ready to supply to a Client or the Public on short notice, the following information about the survey:



1. The name of the organization for which the study was conducted and the name of the organization
conducting it.



2. The purpose of the study, including the specific objectives.



3. The dates on or between which the data collection was done.



4. A definition of the universe that the survey is intended to represent and a description of the population
frame(s) that was actually sampled.



5. A description of the sample design, including the method of selecting sample elements, method of interview,
cluster size, number of callbacks, Respondent eligibility or screening criteria, and other pertinent information.



6. A description of results of sample implementation including (a) a total number of sample elements contacted,
(b) the number not reached, (c) the number of refusals, (d) the number of terminations, (e) the number of
non-eligibles, (f) the number of completed interviews.



7. The basis for any specific “completion rate” percentages should be fully documented and described.



8. The questionnaire or exact wording of the questions used, including Interviewer directions and visual exhibits.



9. A description of any weighting or estimating procedures used.



10. A description of any special scoring, data adjustment or indexing procedures used. (Where the Research
Organization uses proprietary techniques, these should be described in general and the Research
Organization should be prepared to provide technical information on demand from qualified and technically
competent persons who have agreed to honor the confidentiality of such information).



11. Estimates of the sampling error and of data should be shown when appropriate, but when shown they
should include reference to other possible sources of error so that a misleading impression of accuracy or
precision is not conveyed.



12. Statistical tables clearly labeled and identified as to questionnaire source, including the number of raw
cases forming the base for each cross-tabulation.
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13. Copies of Interviewer instructions, validation results, code books, and other important working papers.



C. As a minimum, any general public release of survey findings should include the following information:



1. The sponsorship of the study.



2. A description of the purposes.



3. The sample description and size.



4. The dates of data collection.



5. The names of the research company conducting the study.



6. The exact wording of the questions.



7. Any other information that a lay person would need to make a reasonable assessment of the reported findings.



D. A Survey Research Organization will seek agreements from Clients so that citations of survey findings will be
presented to the Research Organization for review and clearance as to accuracy and proper interpretation prior
to public release. A Research Organization will advise Clients that if the survey findings publicly disclosed are
incorrect, distorted, or incomplete, in the Research Organization’s opinion, the Research Organization reserves
the right to make its own release of any or all survey findings necessary to make clarification.
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A. Research Organizations will not ask any Outside Contractor or Interviewer to engage in any activity which is not
acceptable as defined in other sections of this Code of Standards and Ethics for Survey Research or related
CASRO® publications.



I V . R E S P O N S I B I L I T I E S T O O U T S I D E
C O N T R A C T O R S A N D I N T E R V I E W E R S
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive Personal Data”3



Criteria Data that is identifiable to an
individual person but is not
“Sensitive Personal Data.”



Data that is (1) identifiable to an
individual person and (2) has the
potential to be used to harm or
embarrass the person.



Individually identifiable data that
typically has no legitimate survey
research value or purpose and has
a very high potential to harm or
embarrass the data subject.



Examples Name
Telephone # (work & home)
Address (work & home)
E-mail address (work and home)
Internal Company ID numbers
Gender
Marital status
# of Children
Date of Birth, Age
Citizenship
Education
Income range
Veteran status
Immigration status
Languages spoken
Country of residence
Non-medical benefits information
Purchase history, buying patterns,



shopping patterns, hobbies
All other personal data not



“Sensitive Personal Data”
IP address



Criminal arrests or convictions
Judgments in civil cases
Administrative sanctions
Race, ethnicity, national origin
Political opinions
Religious or philosophical beliefs
Union & Trade-union



membership
Data concerning health or



medical treatment
Data concerning sexual



orientation or activity
Financial data (such as credit



rating, excluding items listed
as Hyper-Sensitive Personal
Data)



Salary & Compensation
Disability status



Social Security Numbers
National ID Numbers
Driver’s License #
Financial Information



(Credit card #s, Account #s)
Passwords



Administrative
Access
Restrictions
(e.g., access
granted only to
employees with a
demonstrable need
to know)



Access restricted to persons with a
need to know for legitimate
business purposes, and who have
signed a confidentiality agreement.



Access restricted to persons
with a need to know for
legitimate business purposes,
and who have signed a
confidentiality agreement, and
who have been specifically
designated by management.



Do not collect if at all possible;
implement processes to eliminate
data that’s not used or ask client to
provide only essential data. If
collected and not eliminated do not
disclose to third parties and apply
the same Administrative Access
requirements as Sensitive
Personal Data.



Physical Labeling
(e.g., papers and
diskette or
tape label)



“Personal Data” label in a
conspicuous location on each
document.



“Sensitive Personal Data” label
in a conspicuous location on
each document.



Same as Sensitive Personal Data.



Electronic
Labeling
(e.g., digital file,
e-mail, or web
page)



“Personal Data” label in a
conspicuous location on each
digital file, e-mail, or web page,
and on subject line of messages.



“Sensitive Personal Data” label
in a conspicuous location on
each digital file, e-mail, or Web
page, and on subject line of
messages.



Same as Sensitive Personal Data.
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive
Personal Data”3



Physical Storage
(e.g., secure room,
locked drawer)



Storage in a secure office or other
location. Room need not be locked if
access to the building or floor is
restricted to persons who are authorized
to see the data.



Storage in a locked drawer, file cabinet, or
office required. If stored in an open-file
storage area, access to the area must be
restricted to persons who are authorized
to see the data.



Same as Sensitive
Personal Data.



Electronic Storage
(e.g., password
protection,
encryption)



Stored in a directory or folder with
restricted access, e.g., password
protection.



Stored in a directory or folder with
restricted access, e.g., password
protection.



Same as Sensitive
Personal Data.



Physical
Transmission
(e.g., sealed
envelope, bonded
courier)



Sealed envelope. Sealed double envelopes with bonded
courier, and data encrypted with minimum
128 bit key.



Same as Sensitive
Personal Data.



Electronic
Transmission
(e.g., encrypted,
authentication of
recipient)



Information should be transmitted to
a verified account (email address or
login ID).



Information should be transmitted to a
verified account (email address or login ID)
and the data should be transmitted in
encrypted form (minimum 128-bit key).



Same as Sensitive
Personal Data.



Physical Disposal
(e.g., shredding of
paper or other
media)



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper).



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper). Disposal audit
trail required.



Same as Sensitive
Personal Data.



Electronic
Disposal
(e.g., wiping of disk,
degaussing)



Where feasible and possible, removal of
directory entry for file, and overwriting of
file space with other data. Alternatively,
security certification where data
becomes embedded in archives and
cannot be selectively deleted.



Where feasible and possible, degaussing
(wiping) of media or physical destruction
of media. Alternatively, security certifica-
tion where data becomes embedded in
archives and cannot be selectively
degaussed (wiped).



Same as Sensitive
Personal Data.



1 Standard demographic data included in surveys are only considered “Ordinary Personal Data” if it is identifiable to an individual person.



2 Standard demographic data included in surveys are only considered “Sensitive Personal Data” if it is identifiable to an individual person. It
may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.



3 It may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.
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I. Introduction
Sample surveys are used to describe or enumerate the beliefs, attitudes, or behavior 
of persons or other social units.1 Surveys typically are offered in legal proceedings 
to establish or refute claims about the characteristics of those individuals or social 
units (e.g., whether consumers are likely to be misled by the claims contained 
in an allegedly deceptive advertisement;2 which qualities purchasers focus on in 
making decisions about buying new computer systems).3 In a broader sense, a 
survey can describe or enumerate the attributes of any units, including animals and 
objects.4 We focus here primarily on sample surveys, which must deal not only 
with issues of population definition, sampling, and measurement common to all 
surveys, but also with the specialized issues that arise in obtaining information 
from human respondents.



In principle, surveys may count or measure every member of the relevant 
population (e.g., all plaintiffs eligible to join in a suit, all employees currently 
working for a corporation, all trees in a forest). In practice, surveys typically 
count or measure only a portion of the individuals or other units that the survey 
is intended to describe (e.g., a sample of jury-eligible citizens, a sample of potential 
job applicants). In either case, the goal is to provide information on the relevant 
population from which the sample was drawn. Sample surveys can be carried out 
using probability or nonprobability sampling techniques. Although probability 
sampling offers important advantages over nonprobability sampling,5 experts in 
some fields (e.g., marketing) regularly rely on various forms of nonprobability 
sampling when conducting surveys. Consistent with Federal Rule of Evidence 
703, courts generally have accepted such evidence.6 Thus, in this reference guide, 
both the probability sample and the nonprobability sample are discussed. The 
strengths of probability sampling and the weaknesses of various types of non-
probability sampling are described.



1. Sample surveys conducted by social scientists “consist of (relatively) systematic, (mostly) 
standardized approaches to collecting information on individuals, households, organizations, or larger 
organized entities through questioning systematically identified samples.” James D. Wright & Peter V. 
Marsden, Survey Research and Social Science: History, Current Practice, and Future Prospects, in Handbook 
of Survey Research 1, 3 (James D. Wright & Peter V. Marsden eds., 2d ed. 2010).



2. See Sanderson Farms v. Tyson Foods, 547 F. Supp. 2d 491 (D. Md. 2008).
3. See SMS Sys. Maint. Servs. v. Digital Equip. Corp., 118 F.3d 11, 30 (1st Cir. 1999). For other 



examples, see notes 19–32 and accompanying text.
4. In J.H. Miles & Co. v. Brown, 910 F. Supp. 1138 (E.D. Va. 1995), clam processors and fishing 



vessel owners sued the Secretary of Commerce for failing to use the unexpectedly high results from 1994 
survey data on the size of the clam population to determine clam fishing quotas for 1995. The estimate of 
clam abundance is obtained from surveys of the amount of fishing time the research survey vessels require 
to collect a specified yield of clams in major fishing areas over a period of several weeks. Id. at 1144–45.



5. See infra Section III.C.
6. Fed. R. Evid. 703 recognizes facts or data “of a type reasonably relied upon by experts in 



the particular field. . . .” 
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As a method of data collection, surveys have several crucial potential advan-
tages over less systematic approaches.7 When properly designed, executed, and 
described, surveys (1) economically present the characteristics of a large group of 
respondents or other units and (2) permit an assessment of the extent to which 
the measured respondents or other units are likely to adequately represent a rel-
evant group of individuals or other units.8 All questions asked of respondents and 
all other measuring devices used (e.g., criteria for selecting eligible respondents) 
can be examined by the court and the opposing party for objectivity, clarity, and 
relevance, and all answers or other measures obtained can be analyzed for com-
pleteness and consistency. The survey questions should not be the only focus of 
attention. To make it possible for the court and the opposing party to closely scru-
tinize the survey so that its relevance, objectivity, and representativeness can be 
evaluated, the party proposing to offer the survey as evidence should also describe 
in detail the design, execution, and analysis of the survey. This should include 
(1) a description of the population from which the sample was selected, demon-
strating that it was the relevant population for the question at hand; (2) a descrip-
tion of how the sample was drawn and an explanation for why that sample design 
was appropriate; (3) a report on response rate and the ability of the sample to 
represent the target population; and (4) an evaluation of any sources of potential 
bias in respondents’ answers.



The questions listed in this reference guide are intended to assist judges in 
identifying, narrowing, and addressing issues bearing on the adequacy of surveys 
either offered as evidence or proposed as a method for developing information.9 
These questions can be (1) raised from the bench during a pretrial proceeding to 
determine the admissibility of the survey evidence; (2) presented to the contend-
ing experts before trial for their joint identification of disputed and  undisputed 
issues; (3) presented to counsel with the expectation that the issues will be 
addressed during the examination of the experts at trial; or (4) raised in bench  trials 
when a motion for a preliminary injunction is made to help the judge evaluate 



7. This does not mean that surveys can be relied on to address all questions. For example, if 
survey respondents had been asked in the days before the attacks of 9/11 to predict whether they 
would volunteer for military service if Washington, D.C., were to be bombed, their answers may 
not have provided accurate predictions. Although respondents might have willingly answered the 
question, their assessment of what they would actually do in response to an attack simply may have 
been inaccurate. Even the option of a “do not know” choice would not have prevented an error in 
prediction if they believed they could accurately predict what they would do. Thus, although such a 
survey would have been suitable for assessing the predictions of respondents, it might have provided 
a very inaccurate estimate of what an actual response to the attack would be. 



8. The ability to quantitatively assess the limits of the likely margin of error is unique to prob-
ability sample surveys, but an expert testifying about any survey should provide enough information 
to allow the judge to evaluate how potential error, including coverage, measurement, nonresponse, 
and sampling error, may have affected the obtained pattern of responses.



9. See infra text accompanying note 31. 
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what weight, if any, the survey should be given.10 These questions are intended 
to improve the utility of cross-examination by counsel, where appropriate, not 
to replace it.



All sample surveys, whether they measure individuals or other units, should 
address the issues concerning purpose and design (Section II), population defini-
tion and sampling (Section III), accuracy of data entry (Section VI), and disclo-
sure and reporting (Section VII). Questionnaire and interview surveys, whether 
conducted in-person, on the telephone, or online, raise methodological issues 
involving survey questions and structure (Section IV) and confidentiality (Sec-
tion VII.C). Interview surveys introduce additional issues (e.g., interviewer train-
ing and qualifications) (Section V), and online surveys raise some new issues and 
questions that are currently under study (Section VI). The sections of this refer-
ence guide are labeled to direct the reader to those topics that are relevant to the 
type of survey being considered. The scope of this reference guide is necessarily 
limited, and additional issues might arise in particular cases. 



A. Use of Surveys in Court
Fifty years ago the question of whether surveys constituted acceptable evidence still 
was unsettled.11 Early doubts about the admissibility of surveys centered on their 
use of sampling12 and their status as hearsay evidence.13 Federal Rule of Evidence 



10. Lanham Act cases involving trademark infringement or deceptive advertising frequently 
require expedited hearings that request injunctive relief, so judges may need to be more familiar with 
survey methodology when considering the weight to accord a survey in these cases than when presid-
ing over cases being submitted to a jury. Even in a case being decided by a jury, however, the court 
must be prepared to evaluate the methodology of the survey evidence in order to rule on admissibility. 
See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589 (1993). 



11. Hans Zeisel, The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322, 345 (1960). 
12. In an early use of sampling, Sears, Roebuck & Co. claimed a tax refund based on sales made 



to individuals living outside city limits. Sears randomly sampled 33 of the 826 working days in the 
relevant working period, computed the proportion of sales to out-of-city individuals during those days, 
and projected the sample result to the entire period. The court refused to accept the estimate based on 
the sample. When a complete audit was made, the result was almost identical to that obtained from 
the sample. Sears, Roebuck & Co. v. City of Inglewood, tried in Los Angeles Superior Court in 1955, is 
described in R. Clay Sprowls, The Admissibility of Sample Data into a Court of Law: A Case History, 4 
UCLA L. Rev. 222, 226–29 (1956–1957). 



13. Judge Wilfred Feinberg’s thoughtful analysis in Zippo Manufacturing Co. v. Rogers Imports, 
Inc., 216 F. Supp. 670, 682–83 (S.D.N.Y. 1963), provides two alternative grounds for admitting 
opinion surveys: (1) Surveys are not hearsay because they are not offered in evidence to prove the 
truth of the matter asserted; and (2) even if they are hearsay, they fall under one of the exceptions as 
a “present sense impression.” In Schering Corp. v. Pfizer Inc., 189 F.3d 218 (2d Cir. 1999), the Second 
Circuit distinguished between perception surveys designed to reflect the present sense impressions of 
respondents and “memory” surveys designed to collect information about a past occurrence based on 
the recollections of the survey respondents. The court in Schering suggested that if a survey is offered 
to prove the existence of a specific idea in the public mind, then the survey does constitute hearsay 
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703 settled both matters for surveys by redirecting attention to the “validity of the 
techniques employed.”14 The inquiry under Rule 703 focuses on whether facts or 
data are “of a type reasonably relied upon by experts in the particular field in form-
ing opinions or inferences upon the subject.”15 For a survey, the question becomes, 
“Was the poll or survey conducted in accordance with generally accepted survey 
principles, and were the results used in a statistically correct way?”16 This focus on 
the adequacy of the methodology used in conducting and analyzing results from a 
survey is also consistent with the Supreme Court’s discussion of admissible scientific 
evidence in Daubert v. Merrell Dow Pharmaceuticals, Inc.17



Because the survey method provides an economical and systematic way to 
gather information and draw inferences about a large number of individuals or 
other units, surveys are used widely in business, government, and, increasingly, 



evidence. As the court observed, Federal Rule of Evidence 803(3), creating “an exception to the 
hearsay rule for such statements [i.e., state-of-mind expressions] rather than excluding the statements 
from the definition of hearsay, makes sense only in this light.” Id. at 230 n.3. See also Playtex Prods. 
v. Procter & Gamble Co., 2003 U.S. Dist. LEXIS 8913 (S.D.N.Y. May 28, 2003), aff’d, 126 Fed. 
Appx. 32 (2d Cir. 2005). Note, however, that when survey respondents are shown a stimulus (e.g., a 
commercial) and then respond to a series of questions about their impressions of what they viewed, 
those impressions reflect both respondents’ initial perceptions and their memory for what they saw and 
heard. Concerns about the impact of memory on the trustworthiness of survey responses appropriately 
depend on the passage of time between exposure and testing and on the likelihood that distorting 
events occurred during that interval.



Two additional exceptions to the hearsay exclusion can be applied to surveys. First, surveys may 
constitute a hearsay exception if the survey data were collected in the normal course of a regularly 
conducted business activity, unless “the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness.” Fed. R. Evid. 803(6); see also Ortho Pharm. Corp. v. 
Cosprophar, Inc., 828 F. Supp. 1114, 1119–20 (S.D.N.Y. 1993) (marketing surveys prepared in the 
course of business were properly excluded because they lacked foundation from a person who saw 
the original data or knew what steps were taken in preparing the report), aff’d, 32 F.3d 690 (2d Cir. 
1994). In addition, if a survey shows guarantees of trustworthiness equivalent to those in other hearsay 
exceptions, it can be admitted if the court determines that the statement is offered as evidence of a 
material fact, it is more probative on the point for which it is offered than any other evidence that the 
proponent can procure through reasonable efforts, and admissibility serves the interests of justice. Fed. 
R. Evid. 807; e.g., Schering, 189 F.3d at 232. Admissibility as an exception to the hearsay exclusion 
thus depends on the trustworthiness of the survey. New Colt Holding v. RJG Holdings of Fla., 312 
F. Supp. 2d 195, 223 (D. Conn. 2004).



14. Fed. R. Evid. 703 Advisory Committee Note. 
15. Fed. R. Evid. 703. 
16. Manual for Complex Litigation § 2.712 (1982). Survey research also is addressed in the 



Manual for Complex Litigation, Second § 21.484 (1985) [hereinafter MCL 2d]; the Manual for Com-
plex Litigation, Third § 21.493 (1995) [hereinafter MCL 3d]; and the Manual for Complex Litigation, 
Fourth §11.493 (2004) [hereinafter MCL 4th]. Note, however, that experts who collect survey data, 
along with the professions that rely on those surveys, may differ in some of their methodological 
standards and principles. An assessment of the precision of sample estimates and an evaluation of the 
sources and magnitude of likely bias are required to distinguish methods that are acceptable from 
methods that are not. 



17. 509 U.S. 579 (1993); see also General Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997). 
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administrative settings and judicial proceedings.18 Both federal and state courts 
have accepted survey evidence on a variety of issues. In a case involving allega-
tions of discrimination in jury panel composition, the defense team surveyed 
prospective jurors to obtain their age, race, education, ethnicity, and income 
distribution.19 Surveys of employees or prospective employees are used to support 
or refute claims of employment discrimination.20 Surveys provide information on 
the nature and similarity of claims to support motions for or against class certifica-
tion.21 In ruling on the admissibility of scientific claims, courts have examined sur-
veys of scientific experts to assess the extent to which the theory or technique has 
received widespread acceptance.22 Some courts have admitted surveys in obscenity 
cases to provide evidence about community standards.23 Requests for a change of 
venue on grounds of jury pool bias often are backed by evidence from a survey 
of jury-eligible respondents in the area of the original venue.24 The plaintiff in 
an antitrust suit conducted a survey to assess what characteristics, including price, 
affected consumers’ preferences. The survey was offered as one way to estimate 
damages.25 In a Title IX suit based on allegedly discriminatory scheduling of girls’ 



18. Some sample surveys are so well accepted that they even may not be recognized as surveys. 
For example, some U.S. Census Bureau data are based on sample surveys. Similarly, the Standard Table 
of Mortality, which is accepted as proof of the average life expectancy of an individual of a particular 
age and gender, is based on survey data.



19. United States v. Green, 389 F. Supp. 2d 29 (D. Mass. 2005), rev’d on other grounds, 426 
F.3d 1 (1st Cir. 2005) (evaluating minority underrepresentation in the jury pool by comparing racial 
composition of the voting-age population in the district with the racial breakdown indicated in juror 
questionnaires returned to court); see also People v. Harris, 36 Cal. 3d 36, 679 P.2d 433 (Cal. 1984). 



20. John Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. Dist. LEXIS 35316, at *20 
(E.D. La. Apr. 29, 2008); Stender v. Lucky Stores, Inc., 803 F. Supp. 259, 326 (N.D. Cal. 1992); 
EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1308 (N.D. Ill. 1986), aff’d, 839 F.2d 302 (7th 
Cir. 1988). 



21. John Johnson v. Big Lots Stores, Inc., 561 F. Supp. 2d 567 (E.D. La. 2008); Marlo v. United 
Parcel Service, Inc., 251 F.R.D. 476 (C.D. Cal. 2008).



22. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); United States v. Varoudakis, No. 97-10158, 1998 WL 151238 (D. Mass. 
Mar. 27, 1998); State v. Shively, 268 Kan. 573 (2000), aff’d, 268 Kan. 589 (2000) (all cases in which 
courts determined, based on the inconsistent reactions revealed in several surveys, that the polygraph 
test has failed to achieve general acceptance in the scientific community). Contra, see Lee v. Martinez, 
136 N.M. 166, 179–81, 96 P.3d 291, 304–06 (N.M. 2004). People v. Williams, 830 N.Y.S.2d 452 
(2006) (expert permitted to testify regarding scientific studies of factors affecting the perceptual ability 
and memory of eyewitnesses to make identifications based in part on general acceptance demonstrated 
in survey of experts who study eyewitness identification).



23. E.g., People v. Page Books, Inc., 601 N.E.2d 273, 279–80 (Ill. App. Ct. 1992); State v. 
Williams, 598 N.E.2d 1250, 1256–58 (Ohio Ct. App. 1991). 



24. E.g., United States v. Eagle, 586 F.2d 1193, 1195 (8th Cir. 1978); United States v. Tokars, 
839 F. Supp. 1578, 1583 (D. Ga. 1993), aff’d, 95 F.3d 1520 (11th Cir. 1996); State v. Baumruk, 85 
S.W.3d 644 (Mo. 2002); People v. Boss, 701 N.Y.S.2d 342 (App. Div. 1999). 



25. Dolphin Tours, Inc. v. Pacifico Creative Servs., Inc., 773 F.2d 1506, 1508 (9th Cir. 1985). 
See also SMS Sys. Maint. Servs., Inc. v. Digital Equip. Corp., 188 F.3d 11 (1st Cir. 1999); Benjamin 
F. King, Statistics in Antitrust Litigation, in Statistics and the Law 49 (Morris H. DeGroot et al. eds., 
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sports, a survey was offered for the purpose of establishing how girls felt about the 
scheduling of girls’ and boys’ sports.26 A routine use of surveys in federal courts 
occurs in Lanham Act27 cases, when the plaintiff alleges trademark infringement28 
or claims that false advertising29 has confused or deceived consumers. The pivotal 
legal question in such cases virtually demands survey research because it centers 
on consumer perception and memory (i.e., is the consumer likely to be confused 
about the source of a product, or does the advertisement imply a false or mis-
leading message?).30 In addition, survey methodology has been used creatively to 
assist federal courts in managing mass torts litigation. Faced with the prospect of 
conducting discovery concerning 10,000 plaintiffs, the plaintiffs and defendants 
in Wilhoite v. Olin Corp.31 jointly drafted a discovery survey that was administered 



1986). Surveys have long been used in antitrust litigation to help define relevant markets. In United 
States v. E.I. du Pont de Nemours & Co., 118 F. Supp. 41, 60 (D. Del. 1953), aff’d, 351 U.S. 377 
(1956), a survey was used to develop the “market setting” for the sale of cellophane. In Mukand, Ltd. 
v. United States, 937 F. Supp. 910 (Ct. Int’l Trade 1996), a survey of purchasers of stainless steel wire 
rods was conducted to support a determination of competition and fungibility between domestic and 
Indian wire rod. 



26. Alston v. Virginia High Sch. League, Inc., 144 F. Supp. 2d 526, 539–40 (W.D. Va. 1999).
27. Lanham Act § 43(a), 15 U.S.C. § 1125(a) (1946) (amended 2006). 
28. E.g., Herman Miller v. Palazzetti Imports & Exports, 270 F.3d 298, 312 (6th Cir. 2001) 



(“Because the determination of whether a mark has acquired secondary meaning is primarily an empiri-
cal inquiry, survey evidence is the most direct and persuasive evidence.”); Simon Property Group v. 
MySimon, 104 F. Supp. 2d 1033, 1038 (S.D. Ind. 2000) (“Consumer surveys are generally accepted 
by courts as one means of showing the likelihood of consumer confusion.”). See also Qualitex Co. v. 
Jacobson Prods. Co., No. CIV-90-1183HLH, 1991 U.S. Dist. LEXIS 21172 (C.D. Cal. Sept. 3, 1991), 
aff’d in part & rev’d in part on other grounds, 13 F.3d 1297 (9th Cir. 1994), rev’d on other grounds, 514 U.S. 
159 (1995); Union Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366 (7th Cir.), cert. denied, 429 U.S. 
830 (1976). According to Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental 
Research Methods in Litigation, 40 Rutgers L. Rev. 101, 137 (1987), trademark law has relied on the 
institutionalized use of statistical evidence more than any other area of the law.



29. E.g., Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1142–43 (9th Cir. 1997); 
American Home Prods. Corp. v. Johnson & Johnson, 577 F.2d 160 (2d Cir. 1978); Rexall Sundown, 
Inc. v. Perrigo Co., 651 F. Supp. 2d 9 (E.D.N.Y. 2009); Mutual Pharm. Co. v. Ivax Pharms. Inc., 459 
F. Supp. 2d 925 (C.D. Cal. 2006); Novartis Consumer Health v. Johnson & Johnson-Merck Consumer 
Pharms., 129 F. Supp. 2d 351 (D.N.J. 2000). 



30. Courts have observed that “the court’s reaction is at best not determinative and at worst 
irrelevant. The question in such cases is, what does the person to whom the advertisement is addressed 
find to be the message?” American Brands, Inc. v. R.J. Reynolds Tobacco Co., 413 F. Supp. 1352, 
1357 (S.D.N.Y. 1976). The wide use of surveys in recent years was foreshadowed in Triangle Publica-
tions, Inc. v. Rohrlich, 167 F.2d 969, 974 (2d Cir. 1948) (Frank, J., dissenting). Called on to determine 
whether a manufacturer of girdles labeled “Miss Seventeen” infringed the trademark of the magazine 
Seventeen, Judge Frank suggested that, in the absence of a test of the reactions of “numerous girls and 
women,” the trial court judge’s finding as to what was likely to confuse was “nothing but a surmise, a 
conjecture, a guess,” noting that “neither the trial judge nor any member of this court is (or resembles) 
a teen-age girl or the mother or sister of such a girl.” Id. at 976–77. 



31. No. CV-83-C-5021-NE (N.D. Ala. filed Jan. 11, 1983). The case ultimately settled before 
trial. See Francis E. McGovern & E. Allan Lind, The Discovery Survey, Law & Contemp. Probs., 
Autumn 1988, at 41. 
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in person by neutral third parties, thus replacing interrogatories and depositions. 
It resulted in substantial savings in both time and cost. 



B.  Surveys Used to Help Assess Expert Acceptance in the 
Wake of Daubert 



Scientists who offer expert testimony at trial typically present their own opinions. 
These opinions may or may not be representative of the opinions of the scientific 
community at large. In deciding whether to admit such testimony, courts apply-
ing the Frye test must determine whether the science being offered is generally 
accepted by the relevant scientific community. Under Daubert as well, a relevant 
factor used to decide admissibility is the extent to which the theory or technique 
has received widespread acceptance. Properly conducted surveys can provide a 
useful way to gauge acceptance, and courts recently have been offered assistance 
from surveys that allegedly gauge relevant scientific opinion. As with any scien-
tific research, the usefulness of the information obtained from a survey depends 
on the quality of research design. Several critical factors have emerged that have 
limited the value of some of these surveys: problems in defining the relevant target 
population and identifying an appropriate sampling frame, response rates that raise 
questions about the representativeness of the results, and a failure to ask questions 
that assess opinions on the relevant issue.



Courts deciding on the admissibility of polygraph tests have considered results 
from several surveys of purported experts. Surveys offered as providing evidence 
of relevant scientific opinion have tested respondents from several populations: 
(1) professional polygraph examiners,32 (2) psychophysiologists (members of the 
Society for Psychophysiological Research),33 and (3) distinguished psychologists 
(Fellows of the Division of General Psychology of the American Psychological 
Association).34 Respondents in the first group expressed substantial confidence in 
the scientific accuracy of polygraph testing, and those in the third group expressed 
substantial doubts about it. Respondents in the second group were asked the same 
question across three surveys that differed in other aspects of their methodology 
(e.g., when testing occurred and what the response rate was). Although over 60% 
of those questioned in two of the three surveys characterized the polygraph as a 
useful diagnostic tool, one of the surveys was conducted in 1982 and the more 
recent survey, published in 1984, achieved only a 30% response rate. The third 



32. See plaintiff’s survey described in Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996). 
33. Susan L. Amato & Charles R. Honts, What Do Psychophysiologists Think About Polygraph 



Tests? A Survey of the Membership of SPR, 31 Psychophysiology S22 [abstract]; Gallup Organization, 
Survey of Members of the Society for Psychological Research Concerning Their Opinions of Polygraph Test 
Interpretation, 13 Polygraph 153 (1984); William G. Iacono & David T. Lykken, The Validity of the Lie 
Detector: Two Surveys of Scientific Opinion, 82 J. Applied Psychol. 426 (1997).



34. Iacono & Lykken, supra note 33.
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survey, also conducted in 1984, achieved a response rate of 90% and found that 
only 44% of respondents viewed the polygraph as a useful diagnostic tool. On the 
basis of these inconsistent reactions from the several surveys, courts have deter-
mined that the polygraph has failed to achieve general acceptance in the scientific 
community.35 In addition, however, courts have criticized the relevance of the 
population surveyed by proponents of the polygraph. For example, in Meyers v. 
Arcudi the court noted that the survey offered by proponents of the polygraph 
was a survey of “practitioners who estimated the accuracy of the control ques-
tion technique [of polygraph testing] to be between 86% and 100%.”36 The court 
rejected the conclusions from this survey on the basis of a determination that the 
population surveyed was not the relevant scientific community, noting that “many 
of them . . . do not even possess advanced degrees and are not trained in the 
scientific method.”37



The link between specialized expertise and self-interest poses a dilemma in 
defining the relevant scientific population. As the court in United States v. Orians 
recognized, “The acceptance in the scientific community depends in large part on 
how the relevant scientific community is defined.”38 In rejecting the defendants’ 
urging that the court consider as relevant only psychophysiologists whose work is 
dedicated in large part to polygraph research, the court noted that Daubert “does 
not require the court to limit its inquiry to those individuals that base their liveli-
hood on the acceptance of the relevant scientific theory. These individuals are 
often too close to the science and have a stake in its acceptance; i.e., their liveli-
hood depends in part on the acceptance of the method.”39



To be relevant to a Frye or Daubert inquiry on general acceptance, the ques-
tions asked in a survey of experts should assess opinions on the quality of the 
scientific theory and methodology, rather than asking whether or not the instru-
ment should be used in a legal setting. Thus, a survey in which 60% of respon-
dents agreed that the polygraph is “a useful diagnostic tool when considered with 
other available information,” 1% viewed it as sufficiently reliable to be the sole 
determinant, and the remainder thought it entitled to little or no weight, failed 
to assess the relevant issue. As the court in United States v. Cordoba noted, because 
“useful” and “other available information” could have many meanings, “there is 
little wonder why [the response chosen by the majority of respondents] was most 
frequently selected.”40 



35. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996); United States v. 
Varoudakis, 48 Fed. R. Evid. Serv. 1187 (D. Mass. 1998).



36. Meyers v. Arcudi, 947 F. Supp. at 588.
37. Id.
38. 9 F. Supp. 2d 1168, 1173 (D. Ariz. 1998).
39. Id.
40. 991 F. Supp. 1199 (C.D. Cal. 1998), aff’d, 194 F.3d 1053 (9th Cir. 1999).
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A similar flaw occurred in a survey conducted by experts opposed to the use 
of the polygraph in trial proceedings. Survey respondents were asked whether they 
would advocate that courts admit into evidence the outcome of a polygraph test.41 
That question calls for more than an assessment of the accuracy of the polygraph, 
and thus does not appropriately limit expert opinion to issues within the expert’s 
competence, that is, to the accuracy of the information provided by the test 
results. The survey also asked whether respondents agreed that the control ques-
tion technique, the most common form of polygraph test, is accurate at least 85% 
of the time in real-life applications for guilty and innocent subjects.42 Although 
polygraph proponents frequently claim an accuracy level of 85%, it is up to the 
courts to decide what accuracy level would be required to justify admissibility. 
A better approach would be to ask survey respondents to estimate the level of 
accuracy they believe the test is likely to produce.43



Surveys of experts are no substitute for an evaluation of whether the testi-
mony an expert witness is offering will assist the trier of fact. Nonetheless, courts 
can use an assessment of opinion in the relevant scientific community to aid in 
determining whether a particular expert is proposing to use methods that would 
be rejected by a representative group of experts to arrive at the opinion the expert 
will offer. Properly conducted surveys can provide an economical way to collect 
and present information on scientific consensus and dissensus.



C.  Surveys Used to Help Assess Community Standards: 
Atkins v. Virginia 



In Atkins v. Virginia,44 the U.S. Supreme Court determined that the Eighth 
Amendment’s prohibition of “cruel and unusual punishment” forbids the execu-
tion of mentally retarded persons.45 Following the interpretation advanced in 
Trop v. Dulles46 that “The Amendment must draw its meaning from the evolving 
standards of decency that mark the progress of a maturing society,”47 the Court 
examined a variety of sources, including legislative judgments and public opinion 
polls, to find that a national consensus had developed barring such executions.48 



41. See Iacono & Lykken, supra note 33, at 430, tbl. 2 (1997).
42. Id.
43. At least two assessments should be made: an estimate of the accuracy for guilty subjects and 



an estimate of the accuracy for innocent subjects.
44. 536 U.S. 304, 322 (2002). 
45. Although some groups have recently moved away from the term “mental retardation” in 



response to concerns that the term may have pejorative connotations, mental retardation was the name 
used for the condition at issue in Atkins and it continues to be employed in federal laws, in cases 
determining eligibility for the death penalty, and as a diagnosis by the medical profession.



46. 356 U.S. 86 (1958). 
47. Id. at 101. 
48. Atkins, 536 U.S. at 313–16.
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In a vigorous dissent, Chief Justice Rehnquist objected to the use of the polls, 
arguing that legislative judgments and jury decisions should be the sole indicators 
of national opinion. He also objected to the particular polls cited in the majority 
opinion, identifying what he viewed as serious methodological weaknesses.



The Court has struggled since Furman v. Georgia49 to develop an adequate 
way to measure public standards regarding the application of the death penalty 
to specific categories of cases. In relying primarily on surveys of state legislative 
actions, the Court has ignored the forces that influence whether an issue emerges 
on a legislative agenda, and the strong influence of powerful minorities on legisla-
tive actions.50 Moreover, the various members of the Court have disagreed about 
whether states without any death penalty should be included in the count of states 
that bar the execution of a particular category of defendant.



The Court has sometimes considered jury verdicts in assessing public stan-
dards. In Coker v. Georgia,51 the Court forbade the imposition of the death penalty 
for rape. Citing Gregg v. Georgia52 for the proposition that “[t]he jury . . . is a 
significant and reliable objective index of contemporary values because it is so 
directly involved,” the Court noted that “in the vast majority of cases [of rape 
in Georgia], at least 9 out of 10, juries have not imposed the death sentence.”53 
In Atkins, Chief Justice Rehnquist complained about the absence of jury verdict 
data.54 Had such data been available, however, they would have been irrelevant 
because a “survey” of the jurors who have served in such cases would constitute a 
biased sample of the public. A potential juror unwilling to impose the death pen-
alty on a mentally retarded person would have been ineligible to serve in a capital 
case involving a mentally retarded defendant because the juror would not have 
been able to promise during voir dire that he or she would be willing to listen 
to the evidence and impose the death penalty if the evidence warranted it. Thus, 
the death-qualified jury in such a case would be composed only of representatives 
from that subset of citizens willing to execute a mentally retarded defendant, an 
unrepresentative and systematically biased sample.



Public opinion surveys can provide an important supplementary source of 
information about contemporary values.55 The Court in Atkins was presented with 
data from 27 different polls and surveys,56 8 of them national and 19 statewide. 



49. 408 U.S. 238 (1972). 
50. See Stanford v. Kentucky, 492 U.S. 361 (1989), abrogated by Roper v. Simmons, 543 U.S. 



551 (2005). 
51. 433 U.S. 584, 596 (1977).
52. 428 U.S. 153, 181 (1976).
53. Coker v. Georgia, 433 U.S. at 596.
54. See Atkins, 536 U.S. at 323 (Rehnquist, C.J., dissenting).
55. See id. at 316 n.21 (“[T]heir consistency with the legislative evidence lends further support 



to our conclusion that there is a consensus”). 
56. The quality of any poll or survey depends on the methodology used, which should be fully 



visible to the court and the opposing party. See Section VII, infra.



ECM Opp to CC Mot to Compel 
RX-A:8



Page 13 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Guide on Survey Research



371



The information on the polling data appeared in an amicus brief filed by the 
American Association on Mental Retardation.57 Respondents were asked in vari-
ous ways how they felt about imposing the death penalty on a mentally retarded 
defendant. In each poll, a majority of respondents expressed opposition to execut-
ing the mentally retarded. Chief Justice Rehnquist noted two weaknesses reflected 
in the data presented to the Court. First, almost no information was provided 
about the target populations from which the samples were drawn or the method-
ology of sample selection and data collection. Although further information was 
available on at least some of the surveys (e.g., the nationwide telephone survey 
of 1000 voters conducted in 1993 by the Tarrance Group used a sample based 
on voter turnout in the last three presidential elections), that information appar-
ently was not part of the court record. This omission violates accepted reporting 
standards in survey research, and the information is needed if the decisionmaker 
is to intelligently evaluate the quality of the survey. Its absence in this instance 
occurred because the survey information was obtained from secondary sources.



A second objection raised by Chief Justice Rehnquist was that the word-
ing of some of the questions required respondents to say merely whether they 
favored or were opposed to the use of the death penalty when the defendant 
is mentally retarded. It is unclear how a respondent who favors execution of a 
mentally retarded defendant only in a rare case would respond to that question. 
Some of the questions, however, did ask whether the respondent felt that it was 
never appropriate to execute the mentally retarded or whether it was appropri-
ate in some circumstances.58 In responses to these questions as well, a majority 
of respondents said that they found the execution of mentally retarded persons 
unacceptable under any circumstances. The critical point is that despite varia-
tions in wording of questions, the year in which the poll was conducted, who 
conducted it, where it was conducted, and how it was carried out, a major-
ity of respondents (between 56% and 83%) expressed opposition to executing 
mentally retarded defendants. The Court thus was presented with a consistent 
set of findings, providing striking reinforcement for the Atkins majority’s legisla-
tive analysis. Opinion poll data and legislative decisions have different strengths 
and weaknesses as indicators of contemporary values. The value of a multiple-
measure approach is that it avoids a potentially misleading reliance on a single 
source or measure.



57. The data appear as an appendix to the Opinion of Chief Justice Rehnquist in Atkins. 
58. Appendix to the Opinion of Chief Justice Rehnquist in Atkins. “Some people feel that there 



is nothing wrong with imposing the death penalty on persons who are mentally retarded, depending 
on the circumstances. Others feel that the death penalty should never be imposed on persons who are 
mentally retarded under any circumstances. Which of these views comes closest to your own?” The 
Tarrance Group, Death Penalty Poll, Q. 9 (Mar. 1993), citing Samuel R. Gross, Update: American Public 
Opinion on the Death Penalty—It’s Getting Personal, 83 Cornell L. Rev. 1448, 1467 (1998).
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D.  A Comparison of Survey Evidence and Individual 
Testimony 



To illustrate the value of a survey, it is useful to compare the information that 
can be obtained from a competently done survey with the information obtained 
by other means. A survey is presented by a survey expert who testifies about the 
responses of a substantial number of individuals who have been selected according 
to an explicit sampling plan and asked the same set of questions by interviewers 
who were not told who sponsored the survey or what answers were predicted 
or preferred. Although parties presumably are not obliged to present a survey 
conducted in anticipation of litigation by a nontestifying expert if it produced 
unfavorable results,59 the court can and should scrutinize the method of respon-
dent selection for any survey that is presented.



A party using a nonsurvey method generally identifies several witnesses who 
testify about their own characteristics, experiences, or impressions. Although 
the party has no obligation to select these witnesses in any particular way or to 
report on how they were chosen, the party is not likely to select witnesses whose 
attributes conflict with the party’s interests. The witnesses who testify are aware 
of the parties involved in the case and have discussed the case before testifying.



Although surveys are not the only means of demonstrating particular facts, 
presenting the results of a well-done survey through the testimony of an expert is 
an efficient way to inform the trier of fact about a large and representative group 
of potential witnesses. In some cases, courts have described surveys as the most 
direct form of evidence that can be offered.60 Indeed, several courts have drawn 
negative inferences from the absence of a survey, taking the position that failure 
to undertake a survey may strongly suggest that a properly done survey would not 
support the plaintiff’s position.61 



59. In re FedEx Ground Package System, 2007 U.S. Dist. LEXIS 27086 (N.D. Ind. April 10, 
2007); Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 205 (S.D.N.Y. 1981) 
(distinguishing between surveys conducted in anticipation of litigation and surveys conducted for non-
litigation purposes which cannot be reproduced because of the passage of time, concluding that parties 
should not be compelled to introduce the former at trial, but may be required to provide the latter).



60. See, e.g., Morrison Entm’t Group v. Nintendo of Am., 56 Fed. App’x. 782, 785 (9th Cir. 
Cal. 2003).



61. Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 695 (2d Cir. 1994); Henri’s Food 
Prods. Co. v. Kraft, Inc., 717 F.2d 352, 357 (7th Cir. 1983); Medici Classics Productions LLC v. 
Medici Group LLC, 590 F. Supp. 2d 548, 556 (S.D.N.Y. 2008); Citigroup v. City Holding Co., 
2003 U.S. Dist. LEXIS 1845 (S.D.N.Y. Feb. 10, 2003); Chum Ltd. v. Lisowski, 198 F. Supp. 2d 530 
(S.D.N.Y. 2002).
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II. Purpose and Design of the Survey 
A.  Was the Survey Designed to Address Relevant Questions?
The report describing the results of a survey should include a statement describing 
the purpose or purposes of the survey. One indication that a survey offers proba-
tive evidence is that it was designed to collect information relevant to the legal 
controversy (e.g., to estimate damages in an antitrust suit or to assess consumer 
confusion in a trademark case). Surveys not conducted specifically in preparation 
for, or in response to, litigation may provide important information,62 but they 
frequently ask irrelevant questions63



 or select inappropriate samples of respondents 
for study.64 Nonetheless, surveys do not always achieve their stated goals. Thus, 
the content and execution of a survey must be scrutinized whether or not the 
survey was designed to provide relevant data on the issue before the court.65 
Moreover, if a survey was not designed for purposes of litigation, one source of 
bias is less likely: The party presenting the survey is less likely to have designed 
and constructed the survey to provide evidence supporting its side of the issue in 
controversy. 



62. See, e.g., Wright v. Jeep Corp., 547 F. Supp. 871, 874 (E.D. Mich. 1982). Indeed, as courts 
increasingly have been faced with scientific issues, parties have requested in a number of recent cases 
that the courts compel production of research data and testimony by unretained experts. The circum-
stances under which an unretained expert can be compelled to testify or to disclose research data and 
opinions, as well as the extent of disclosure that can be required when the research conducted by 
the expert has a bearing on the issues in the case, are the subject of considerable current debate. See, 
e.g., Joe S. Cecil, Judicially Compelled Disclosure of Research Data, 1 Cts. Health Sci. & L. 434 (1991); 
Richard L. Marcus, Discovery Along the Litigation/Science Interface, 57 Brook. L. Rev. 381, 393–428 
(1991); see also Court-Ordered Disclosure of Academic Research: A Clash of Values of Science and Law, Law 
& Contemp. Probs., Summer 1996, at 1.



63. See Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 206 (S.D.N.Y. 
1981) (marketing surveys conducted before litigation were designed to test for brand awareness, while 
the “single issue at hand . . . [was] whether consumers understood the term ‘Super Glue’ to designate 
glue from a single source”). 



64. In Craig v. Boren, 429 U.S. 190 (1976), the state unsuccessfully attempted to use its annual 
roadside survey of the blood alcohol level, drinking habits, and preferences of drivers to justify pro-
hibiting the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. The 
data were biased because it was likely that the male would be driving if both the male and female 
occupants of the car had been drinking. As pointed out in 2 Joseph L. Gastwirth, Statistical Reasoning 
in Law and Public Policy: Tort Law, Evidence, and Health 527 (1988), the roadside survey would 
have provided more relevant data if all occupants of the cars had been included in the survey (and if 
the type and amount of alcohol most recently consumed had been requested so that the consumption 
of 3.2% beer could have been isolated). 



65. See Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007).
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B.  Was Participation in the Design, Administration, and 
Interpretation of the Survey Appropriately Controlled to 
Ensure the Objectivity of the Survey? 
An early handbook for judges recommended that survey interviews be “con-



ducted independently of the attorneys in the case.”66 Some courts interpreted this 
to mean that any evidence of attorney participation is objectionable.67 A better 
interpretation is that the attorney should have no part in carrying out the survey.68 
However, some attorney involvement in the survey design is necessary to ensure 
that relevant questions are directed to a relevant population.69 The 2009 amend-
ments to Federal Rule of Civil Procedure 26(a)(2)70 no longer allow an inquiry 
into the nature of communications between attorneys and experts, and so the role 
of attorneys in constructing surveys may become less apparent. The key issues 
for the trier of fact concerning the design of the survey are the objectivity and 
relevance of the questions on the survey and the appropriateness of the definition 
of the population used to guide sample selection. These aspects of the survey are 
visible to the trier of fact and can be judged on their quality, irrespective of who 
suggested them. In contrast, the interviews themselves are not directly visible, and 
any potential bias is minimized by having interviewers and respondents blind to 
the purpose and sponsorship of the survey and by excluding attorneys from any 
part in conducting interviews and tabulating results.71



66. Judicial Conference of the United States, Handbook of Recommended Procedures for the 
Trial of Protracted Cases 75 (1960). 



67. See, e.g., Boehringer Ingelheim G.m.b.H. v. Pharmadyne Lab., 532 F. Supp. 1040, 1058 
(D.N.J. 1980). 



68. Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. LEXIS 
8049, at *42 (W.D. Mich. Apr. 5, 1996) (objection that “counsel reviewed the design of the survey 
carries little force with this Court because [opposing party] has not identified any flaw in the survey 
that might be attributed to counsel’s assistance”). For cases in which attorney participation was linked 
to significant flaws in the survey design, see Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. 
Dist. LEXIS 35316, at *20 (E.D. La. April 29, 2008); United States v. Southern Indiana Gas & Elec. 
Co., 258 F. Supp. 2d 884, 894 (S.D. Ind. 2003); Gibson v. County of Riverside, 181 F. Supp. 2d 
1057, 1069 (C.D. Cal. 2002). 



69. See 6 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 32:166 
(4th ed. 2003).



70. www.uscourts.gov/News/TheThirdBranch/10-11-01/Rules_Recommendations_Take_
Effect_December_1_2010.aspx.



71. Gibson, 181 F. Supp. 2d at 1068.
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C.  Are the Experts Who Designed, Conducted, or Analyzed 
the Survey Appropriately Skilled and Experienced?



Experts prepared to design, conduct, and analyze a survey generally should have 
graduate training in psychology (especially social, cognitive, or consumer psychol-
ogy), sociology, political science, marketing, communication sciences, statistics, 
or a related discipline; that training should include courses in survey research 
methods, sampling, measurement, interviewing, and statistics. In some cases, 
professional experience in teaching or conducting and publishing survey research 
may provide the requisite background. In all cases, the expert must demonstrate an 
understanding of foundational, current, and best practices in survey methodology, 
including sampling,72 instrument design (questionnaire and interview construc-
tion), and statistical analysis.73 Publication in peer-reviewed journals, authored 
books, fellowship status in professional organizations, faculty appointments, con-
sulting experience, research grants, and membership on scientific advisory panels 
for government agencies or private foundations are indications of a professional’s 
area and level of expertise. In addition, some surveys involving highly technical 
subject matter (e.g., the particular preferences of electrical engineers for various 
pieces of electrical equipment and the bases for those preferences) or special popu-
lations (e.g., developmentally disabled adults with limited cognitive skills) may 
require experts to have some further specialized knowledge. Under these condi-
tions, the survey expert also should be able to demonstrate sufficient familiarity 
with the topic or population (or assistance from an individual on the research 
team with suitable expertise) to design a survey instrument that will communicate 
clearly with relevant respondents. 



D.  Are the Experts Who Will Testify About Surveys 
Conducted by Others Appropriately Skilled and Experienced?



Parties often call on an expert to testify about a survey conducted by someone else. 
The secondary expert’s role is to offer support for a survey commissioned by the 
party who calls the expert, to critique a survey presented by the opposing party, or 
to introduce findings or conclusions from a survey not conducted in preparation 
for litigation or by any of the parties to the litigation. The trial court should take 
into account the exact issue that the expert seeks to testify about and the nature 
of the expert’s field of expertise.74 The secondary expert who gives an opinion 



72. The one exception is that sampling expertise would be unnecessary if the survey were 
administered to all members of the relevant population. See, e.g., McGovern & Lind, supra note 31. 



73. If survey expertise is being provided by several experts, a single expert may have general 
familiarity but not special expertise in all these areas. 



74. See Margaret A. Berger, The Admissibility of Expert Testimony, Section III.A, in this 
manual. 
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about the adequacy and interpretation of a survey not only should have general 
skills and experience with surveys and be familiar with all of the issues addressed 
in this reference guide, but also should demonstrate familiarity with the following 
properties of the survey being discussed: 



1. Purpose of the survey; 
2. Survey methodology,75 including 
 a. the target population, 
 b. the sampling design used in conducting the survey, 
 c. the survey instrument (questionnaire or interview schedule), and 
 d. (for interview surveys) interviewer training and instruction; 
3. Results, including rates and patterns of missing data; and 
4. Statistical analyses used to interpret the results. 



III. Population Definition and Sampling
A. Was an Appropriate Universe or Population Identified?
One of the first steps in designing a survey or in deciding whether an existing 
survey is relevant is to identify the target population (or universe).76 The target 
population consists of all elements (i.e., individuals or other units) whose char-
acteristics or perceptions the survey is intended to represent. Thus, in trademark 
litigation, the relevant population in some disputes may include all prospective 
and past purchasers of the plaintiff’s goods or services and all prospective and past 
purchasers of the defendant’s goods or services. Similarly, the population for a dis-
covery survey may include all potential plaintiffs or all employees who worked for 
Company A between two specific dates. In a community survey designed to pro-
vide evidence for a motion for a change of venue, the relevant population consists 
of all jury-eligible citizens in the community in which the trial is to take place.77 



75. See A & M Records, Inc. v. Napster, Inc., 2000 U.S. Dist. LEXIS 20668 (N.D. Cal. Aug. 10, 
2000) (holding that expert could not attest credibly that the surveys upon which he relied conformed 
to accepted survey principles because of his minimal role in overseeing the administration of the survey 
and limited expert report).



76. Identification of the proper target population or universe is recognized uniformly as a key 
element in the development of a survey. See, e.g., Judicial Conference of the U.S., supra note 66; MCL 
4th, supra note 16, § 11.493; see also 3 McCarthy, supra note 69, § 32:166; Council of Am. Survey 
Res. Orgs., Code of Standards and Ethics for Survey Research § III.A.3 (2010). 



77. A second relevant population may consist of jury-eligible citizens in the community where 
the party would like to see the trial moved. By questioning citizens in both communities, the survey 
can test whether moving the trial is likely to reduce the level of animosity toward the party requesting 
the change of venue. See United States v. Haldeman, 559 F.2d 31, 140, 151, app. A at 176–79 (D.C. 
Cir. 1976) (court denied change of venue over the strong objection of Judge MacKinnon, who cited 
survey evidence that Washington, D.C., residents were substantially more likely to conclude, before 
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The definition of the relevant population is crucial because there may be system-
atic differences in the responses of members of the population and nonmembers. 
For example, consumers who are prospective purchasers may know more about 
the product category than consumers who are not considering making a purchase.



The universe must be defined carefully. For example, a commercial for a toy 
or breakfast cereal may be aimed at children, who in turn influence their parents’ 
purchases. If a survey assessing the commercial’s tendency to mislead were con-
ducted based on a sample from the target population of prospective and actual 
adult purchasers, it would exclude a crucial relevant population. The appropriate 
population in this instance would include children as well as parents.78 



B. Did the Sampling Frame Approximate the Population? 
The target population consists of all the individuals or units that the researcher 
would like to study. The sampling frame is the source (or sources) from which 
the sample actually is drawn. The surveyor’s job generally is easier if a complete 
list of every eligible member of the population is available (e.g., all plaintiffs in 
a discovery survey), so that the sampling frame lists the identity of all members 
of the target population. Frequently, however, the target population includes 
members who are inaccessible or who cannot be identified in advance. As a 
result, reasonable compromises are sometimes required in developing the sampling 
frame. The survey report should contain (1) a description of the target popula-
tion, (2) a description of the sampling frame from which the sample is to be 
drawn, (3) a discussion of the difference between the target population and the 
sampling frame, and, importantly, (4) an evaluation of the likely consequences of 
that difference.



A survey that provides information about a wholly irrelevant population 
is itself irrelevant.79 Courts are likely to exclude the survey or accord it little 



trial, that the defendants were guilty); see also People v. Venegas, 31 Cal. Rptr. 2d 114, 117 (Cal. Ct. 
App. 1994) (change of venue denied because defendant failed to show that the defendant would face 
a less hostile jury in a different court). 



78. See, e.g., Warner Bros., Inc. v. Gay Toys, Inc., 658 F.2d 76 (2d Cir. 1981) (surveying 
children users of the product rather than parent purchasers). Children and some other populations 
create special challenges for researchers. For example, very young children should not be asked about 
sponsorship or licensing, concepts that are foreign to them. Concepts, as well as wording, should be 
age appropriate. 



79. A survey aimed at assessing how persons in the trade respond to an advertisement should 
be conducted on a sample of persons in the trade and not on a sample of consumers. See Home Box 
Office v. Showtime/The Movie Channel, 665 F. Supp. 1079, 1083 (S.D.N.Y.), aff’d in part and vacated 
in part, 832 F.2d 1311 (2d Cir. 1987); J & J Snack Food Corp. v. Earthgrains Co., 220 F. Supp. 2d 
358, 371–72 (N.J. 2002). But see Lon Tai Shing Co. v. Koch + Lowy, No. 90-C4464, 1990 U.S. Dist. 
LEXIS 19123, at *50 (S.D.N.Y. Dec. 14, 1990), in which the judge was willing to find likelihood 
of consumer confusion from a survey of lighting store salespersons questioned by a survey researcher 
posing as a customer. The court was persuaded that the salespersons who were misstating the source 
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weight.80 Thus, when the plaintiff submitted the results of a survey to prove that 
the green color of its fishing rod had acquired a secondary meaning, the court 
gave the survey little weight in part because the survey solicited the views of fish-
ing rod dealers rather than consumers.81 More commonly, however, the sampling 
frame and the target population have some overlap, but the overlap is imperfect: 
The sampling frame excludes part of the target population, that is, it is under-
inclusive, or the sampling frame includes individuals who are not members of 
the target population, that is, it is overinclusive relative to the target population. 
Coverage error is the term used to describe inconsistencies between a sampling 
frame and a target population. If the coverage is underinclusive, the survey’s value 
depends on the proportion of the target population that has been excluded from 
the sampling frame and the extent to which the excluded population is likely to 
respond differently from the included population. Thus, a survey of spectators 
and participants at running events would be sampling a sophisticated subset of 
those likely to purchase running shoes. Because this subset probably would consist 
of the consumers most knowledgeable about the trade dress used by companies 
that sell running shoes, a survey based on this sampling frame would be likely to 
substantially overrepresent the strength of a particular design as a trademark, and 
the extent of that over representation would be unknown and not susceptible to 
any reasonable estimation.82



Similarly, in a survey designed to project demand for cellular phones, the 
assumption that businesses would be the primary users of cellular service led 
surveyors to exclude potential nonbusiness users from the survey. The Federal 
Communications Commission (FCC) found the assumption unwarranted and 
concluded that the research was flawed, in part because of this underinclusive 
coverage.83 With the growth in individual cell phone use over time, noncoverage 
error would be an even greater problem for this survey today.



of the lamp, whether consciously or not, must have believed reasonably that the consuming public 
would be likely to rely on the salespersons’ inaccurate statements about the name of the company that 
manufactured the lamp they were selling. 



80. See Wells Fargo & Co. v. WhenU.com, Inc., 293 F. Supp. 2d 734 (E.D. Mich. 2003).
81. See R.L. Winston Rod Co. v. Sage Mfg. Co., 838 F. Supp. 1396, 1401–02 (D. Mont. 1993).
82. See Brooks Shoe Mfg. Co. v. Suave Shoe Corp., 533 F. Supp. 75, 80 (S.D. Fla. 1981), aff’d, 



716 F.2d 854 (11th Cir. 1983); see also Hodgdon Power Co. v. Alliant Techsystems, Inc., 512 F. Supp. 
2d 1178 (D. Kan. 2007) (excluding survey on gunpowder brands distributed at plaintiff’s promotional 
booth at a shooting tournament); Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 
1454, 1467 (D. Kan. 1996) (survey flawed in failing to include sporting goods customers who consti-
tuted a major portion of customers). But see Thomas & Betts Corp. v. Panduit Corp., 138 F.3d 277, 
294–95 (7th Cir. 1998) (survey of store personnel admissible because relevant market included both 
distributors and ultimate purchasers). 



83. See Gencom, Inc., 56 Rad. Reg. 2d (P&F) 1597, 1604 (1984). This position was affirmed on 
appeal. See Gencom, Inc. v. FCC, 832 F.2d 171, 186 (D.C. Cir. 1987); see also Beacon Mut. Ins. Co. 
v. Onebeacon Ins. Corp, 376 F. Supp. 2d 251, 261 (D.R.I. 2005) (sample included only defendant’s 
insurance agents and lack of confusion among those agents was “nonstartling”). 
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In some cases, it is difficult to determine whether a sampling frame that 
omits some members of the population distorts the results of the survey and, if 
so, the extent and likely direction of the bias. For example, a trademark survey 
was designed to test the likelihood of confusing an analgesic currently on the 
market with a new product that was similar in appearance.84 The plaintiff’s survey 
included only respondents who had used the plaintiff’s analgesic, and the court 
found that the target population should have included users of other analgesics, 
“so that the full range of potential customers for whom plaintiff and defendants 
would compete could be studied.”85 In this instance, it is unclear whether users 
of the plaintiff’s product would be more or less likely to be confused than users of 
the defendants’ product or users of a third analgesic.86



An overinclusive sampling frame generally presents less of a problem for inter-
pretation than does an underinclusive sampling frame.87 If the survey expert can 
demonstrate that a sufficiently large (and representative) subset of respondents in 
the survey was drawn from the appropriate sampling frame, the responses obtained 
from that subset can be examined, and inferences about the relevant population 
can be drawn based on that subset.88 If the relevant subset cannot be identified, 
however, an overbroad sampling frame will reduce the value of the survey.89 If 
the sampling frame does not include important groups in the target population, 
there is generally no way to know how the unrepresented members of the target 
population would have responded.90 



84. See American Home Prods. Corp. v. Barr Lab., Inc., 656 F. Supp. 1058 (D.N.J.), aff’d, 834 
F.2d 368 (3d Cir. 1987). 



85. Id. at 1070. 
86. See also Craig v. Boren, 429 U.S. 190 (1976). 
87. See Schwab v. Philip Morris USA, Inc. 449 F. Supp. 2d 992, 1134–35 (E.D.N.Y. 2006) 



(“Studies evaluating broadly the beliefs of low tar smokers generally are relevant to the beliefs of “light” 
smokers more specifically.”).



88. See National Football League Props. Inc. v. Wichita Falls Sportswear, Inc. 532 F. Supp. 651, 
657–58 (W.D. Wash. 1982).



89. See Leelanau Wine Cellars, Ltd. v. Black & Red, Inc., 502 F.3d 504, 518 (6th Cir. 2007) 
(lower court was correct in giving little weight to survey with overbroad universe); Big Dog Motor-
cycles, L.L.C. v. Big Dog Holdings, Inc., 402 F. Supp. 2d 1312, 1334 (D. Kan. 2005) (universe com-
posed of prospective purchasers of all t-shirts and caps overinclusive for evaluating reactions of buyers 
likely to purchase merchandise at motorcycle dealerships). See also Schieffelin & Co. v. Jack Co. of 
Boca, 850 F. Supp. 232, 246 (S.D.N.Y. 1994).



90. See, e.g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252, 263–64 (5th Cir. 1980) (court 
found both plaintiff’s and defendant’s surveys substantially defective for a systematic failure to include 
parts of the relevant population); Scott Fetzer Co. v. House of Vacuums, Inc., 381 F.3d 477 (5th Cir. 
2004) (universe drawn from plaintiff’s customer list underinclusive and likely to differ in their familiar-
ity with plaintiff’s marketing and distribution techniques). 
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C.  Does the Sample Approximate the Relevant Characteristics 
of the Population? 



Identification of a survey population must be followed by selection of a sample 
that accurately represents that population.91 The use of probability sampling tech-
niques maximizes both the representativeness of the survey results and the ability 
to assess the accuracy of estimates obtained from the survey.



Probability samples range from simple random samples to complex multistage 
sampling designs that use stratification, clustering of population elements into 
various groupings, or both. In all forms of probability sampling, each element 
in the relevant population has a known, nonzero probability of being included in 
the sample.92 In simple random sampling, the most basic type of probability sam-
pling, every element in the population has a known, equal probability of being 
included in the sample, and all possible samples of a given size are equally likely to 
be selected.93 Other probability sampling techniques include (1) stratified random 
sampling, in which the researcher subdivides the population into mutually exclu-
sive and exhaustive subpopulations, or strata, and then randomly selects samples 
from within these strata; and (2) cluster sampling, in which elements are sampled 
in groups or clusters, rather than on an individual basis.94 Note that selection 
probabilities do not need to be the same for all population elements; however, if 
the probabilities are unequal, compensatory adjustments should be made in the 
analysis.



Probability sampling offers two important advantages over other types of 
sampling. First, the sample can provide an unbiased estimate that summarizes the 
responses of all persons in the population from which the sample was drawn; that 
is, the expected value of the sample estimate is the population value being esti-
mated. Second, the researcher can calculate a confidence interval that describes 
explicitly how reliable the sample estimate of the population is likely to be. If 
the sample is unbiased, the difference between the estimate and the exact value 
is called the sampling error.95 Thus, suppose a survey collected responses from a 
simple random sample of 400 dentists selected from the population of all dentists 



91. MCL 4th, supra note 16, § 11.493. See also David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section II.B, in this manual.



92. The exception is that population elements omitted from the sampling frame have a zero 
probability of being sampled.



93. Systematic sampling, in which every nth unit in the population is sampled and the starting 
point is selected randomly, fulfills the first of these conditions. It does not fulfill the second, because 
no systematic sample can include elements adjacent to one another on the list of population members 
from which the sample is drawn. Except in unusual situations when periodicities occur, systematic 
samples and simple random samples generally produce the same results. Thomas Plazza, Fundamentals 
of Applied Sampling, in Handbook of Survey Research, supra note 1, at 139, 145. 



94. Id. at 139, 150–63.
95. See David H. Kaye & David A. Freedman, supra note 91, Glossary, for a definition of 



sampling error.
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licensed to practice in the United States and found that 80, or 20%, of them 
mistakenly believed that a new toothpaste, Goldgate, was manufactured by the 
makers of Colgate. A survey expert could properly compute a confidence interval 
around the 20% estimate obtained from this sample. If the survey were repeated 
a large number of times, and a 95% confidence interval was computed each time, 
95% of the confidence intervals would include the actual percentage of dentists 
in the entire population who would believe that Goldgate was manufactured by 
the makers of Colgate.96 In this example, the margin of error is ±4%, and so the 
confidence interval is the range between 16% and 24%, that is, the estimate (20%) 
plus or minus 4%.



All sample surveys produce estimates of population values, not exact measures 
of those values. Strictly speaking, the margin of error associated with the sample 
estimate assumes probability sampling. Assuming a probability sample, a confi-
dence interval describes how stable the mean response in the sample is likely to 
be. The width of the confidence interval depends on three primary characteristics: 



1. Size of the sample (the larger the sample, the narrower the interval); 
2. Variability of the response being measured; and 
3. Confidence level the researcher wants to have.97



Traditionally, scientists adopt the 95% level of confidence, which means that 
if 100 samples of the same size were drawn, the confidence interval expected for at 
least 95 of the samples would be expected to include the true population value.98



Stratified probability sampling can be used to obtain more precise response 
estimates by using what is known about characteristics of the population that are 
likely to be associated with the response being measured. Suppose, for example, 
we anticipated that more-experienced and less-experienced dentists might respond 
differently to Goldgate toothpaste, and we had information on the year in which 
each dentist in the population began practicing. By dividing the population of 
dentists into more- and less-experienced strata (e.g., in practice 15 years or more 
versus in practice less than 15 years) and then randomly sampling within experi-
ence stratum, we would be able to ensure that the sample contained precisely 



96. Actually, because survey interviewers would be unable to locate some dentists and some 
dentists would be unwilling to participate in the survey, technically the population to which this sample 
would be projectable would be all dentists with current addresses who would be willing to participate 
in the survey if they were asked. The expert should be prepared to discuss possible sources of bias due 
to, for example, an address list that is not current.



97. When the sample design does not use a simple random sample, the confidence interval will 
be affected.



98. To increase the likelihood that the confidence interval contains the actual population value 
(e.g., from 95% to 99%) without increasing the sample size, the width of the confidence interval can 
be expanded. An increase in the confidence interval brings an increase in the confidence level. For 
further discussion of confidence intervals, see David H. Kaye & David A. Freedman, Reference Guide 
on Statistics, Section IV.A, in this manual. 
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proportionate representation from each stratum, in this case, more- and less-
experienced dentists. That is, if 60% of dentists were in practice 15 years or more, 
we could select 60% of the sample from the more-experienced stratum and 40% 
from the less-experienced stratum and be sure that the sample would have pro-
portionate representation from each stratum, reducing the likely sampling error.99



In proportionate stratified probability sampling, as in simple random sampling, 
each individual member of the population has an equal chance of being selected. 
Stratified probability sampling can also disproportionately sample from different 
strata, a procedure that will produce more precise estimates if some strata are more 
heterogeneous than others on the measure of interest.100 Disproportionate sam-
pling may also used to enable the survey to provide separate estimates for particular 
subgroups. With disproportionate sampling, sampling weights must be used in 
the analysis to accurately describe the characteristics of the population as a whole.



Although probability sample surveys often are conducted in organizational 
settings and are the recommended sampling approach in academic and govern-
ment publications on surveys, probability sample surveys can be expensive when 
in-person interviews are required, the target population is dispersed widely, or 
members of the target population are rare. A majority of the consumer surveys 
conducted for Lanham Act litigation present results from nonprobability conve-
nience samples.101 They are admitted into evidence based on the argument that 
nonprobability sampling is used widely in marketing research and that “results of 
these studies are used by major American companies in making decisions of consid-
erable consequence.”102 Nonetheless, when respondents are not selected  randomly 
from the relevant population, the expert should be prepared to justify the method 
used to select respondents. Special precautions are required to reduce the likelihood 
of biased samples.103 In addition, quantitative values computed from such samples 
(e.g., percentage of respondents indicating confusion) should be viewed as rough 



99. . See Pharmacia Corp. v. Alcon Lab., 201 F. Supp. 2d 335, 365 (D.N.J. 2002).
100. Robert M. Groves et al., Survey Methodology, Stratification and Stratified Sampling, 



106–18 (2004).
101. Jacob Jacoby & Amy H. Handlin, Non-Probability Sampling Designs for Litigation Surveys, 81 



Trademark Rep. 169, 173 (1991). For probability surveys conducted in trademark cases, see James 
Burrough, Ltd. v. Sign of Beefeater, Inc., 540 F.2d 266 (7th Cir. 1976); Nightlight Systems, Inc., v. 
Nite Lights Franchise Sys., 2007 U.S. Dist. LEXIS 95565 (N.C. Ga. July 17, 2007); National Football 
League Props., Inc. v. Wichita Falls Sportswear, Inc., 532 F. Supp. 651 (W.D. Wash. 1982). 



102. National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507, 515 
(D.N.J. 1986). A survey of members of the Council of American Survey Research Organizations, 
the national trade association for commercial survey research firms in the United States, revealed that 
95% of the in-person independent contacts in studies done in 1985 took place in malls or shopping 
centers. Jacoby & Handlin, supra note 101, at 172–73, 176. More recently, surveys conducted over 
the Internet have been administered to samples of respondents drawn from panels of volunteers; see 
infra Section IV.G.4 for a discussion of online surveys. Although panel members may be randomly 
selected from the panel population to complete the survey, the panel population itself is not usually 
the product of a random selection process.



103. See infra Sections III.D–E.
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indicators rather than as precise quantitative estimates.104 Confidence intervals tech-
nically should not be computed, although if the calculation shows a wide interval, 
that may be a useful indication of the limited value of the estimate.



D.  What Is the Evidence That Nonresponse Did Not Bias the 
Results of the Survey? 



Even when a sample is drawn randomly from a complete list of elements in the tar-
get population, responses or measures may be obtained on only part of the selected 
sample. If this lack of response is distributed randomly, valid inferences about the 
population can be drawn with assurance using the measures obtained from the avail-
able elements in the sample. The difficulty is that nonresponse often is not random, 
so that, for example, persons who are single typically have three times the “not 
at home” rate in U.S. Census Bureau surveys as do family members.105 Efforts to 
increase response rates include making several attempts to contact potential respon-
dents, sending advance letters,106 and providing financial or nonmonetary incentives 
for participating in the survey.107



The key to evaluating the effect of nonresponse in a survey is to determine 
as much as possible the extent to which nonrespondents differ from the respon-
dents in the nature of the responses they would provide if they were present 
in the sample. That is, the difficult question to address is the extent to which 
nonresponse has biased the pattern of responses by undermining the represen-
tativeness of the sample and, if it has, the direction of that bias. It is incumbent 
on the expert presenting the survey results to analyze the level and sources of 
nonresponse, and to assess how that nonresponse is likely to have affected the 
results. On some occasions, it may be possible to anticipate systematic patterns of 
nonresponse. For example, a survey that targets a population of professionals may 
encounter difficulty in obtaining the same level of participation from individuals 
with high-volume practices that can be obtained from those with lower-volume 
practices. To enable the researcher to assess whether response rate varies with the 
volume of practice, it may be possible to identify in advance potential respondents 



104. The court in Kinetic Concept, Inc. v. Bluesky Medical Corp., 2006 U.S. Dist. LEXIS 
60187, *14 (W.D. Tex. Aug. 11, 2006), found the plaintiff’s survey using a nonprobability sample to 
be admissible and permitted the plaintiff’s expert to present results from a survey using a convenience 
sample. The court then assisted the jury by providing an instruction on the differences between prob-
ability and convenience samples and the estimates obtained from each.



105. 2 Gastwirth, supra note 64, at 501. This volume contains a useful discussion of sampling, 
along with a set of examples. Id. at 467.



106. Edith De Leeuw et al., The Influence of Advance Letters on Response in Telephone Surveys: 
A Meta-analysis, 71 Pub. Op. Q. 413 (2007) (advance letters effective in increasing response rates in 
telephone as well as mail and face-to-face surveys).



107. Erica Ryu et al., Survey Incentives: Cash vs. In-kind; Face-to-Face vs. Mail; Response Rate vs. 
Nonresponse Error, 18 Int’l J. Pub. Op. Res. 89 (2005). 
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with varying years of experience. Even if it is not possible to know in advance 
the level of experience of each potential member in the target population and 
to design a sampling plan that will produce representative samples at each level 
of experience, the survey itself can include questions about volume of practice 
that will permit the expert to assess how experience level may have affected the 
pattern of results.108



Although high response rates (i.e., 80% or higher)109 are desirable because 
they generally eliminate the need to address the issue of potential bias from 
nonresponse,110 such high response rates are increasingly difficult to achieve. 
Survey nonresponse rates have risen substantially in recent years, along with the 
costs of obtaining responses, and so the issue of nonresponse has attracted sub-
stantial attention from survey researchers.111 Researchers have developed a variety 
of approaches to adjust for nonresponse, including weighting obtained responses 
in proportion to known demographic characteristics of the target population, 
comparing the pattern of responses from early and late responders to mail surveys, 
or the pattern of responses from easy-to-reach and hard-to-reach responders in 
telephone surveys, and imputing estimated responses to nonrespondents based on 
known characteristics of those who have responded. All of these techniques can 
only approximate the response patterns that would have been obtained if non-
respondents had responded. Nonetheless, they are useful for testing the robustness 
of the findings based on estimates obtained from the simple aggregation of answers 
to questions given by responders.



To assess the general impact of the lower response rates, researchers have 
conducted comparison studies evaluating the results obtained from surveys with 



108. In People v. Williams, supra note 22, a published survey of experts in eyewitness research 
was used to show general acceptance of various eyewitness phenomena. See Saul Kassin et al., On the 
“General Acceptance” of Eyewitness Testimony Research: A New Survey of the Experts, 56 Am.  Psychologist 
405 (2001). The survey included questions on the publication activity of respondents and compared 
the responses of those with high and low research productivity. Productivity levels in the respondent 
sample suggested that respondents constituted a blue ribbon group of leading researchers. Williams, 830 
N.Y.S.2d at 457 n.16. See also Pharmacia Corp. v. Alcon Lab., Inc., 201 F. Supp. 2d 335 (D.N.J. 2002). 



109. Note that methods of computing response rates vary. For example, although response rate 
can be generally defined as the number of complete interviews with reporting units divided by the 
number of eligible reporting units in the sample, decisions on how to treat partial completions and 
how to estimate the eligibility of nonrespondents can produce differences in measures of response 
rate. E.g., American Association of Public Opinion Research, Standard Definitions: Final Dispositions 
of Case Codes and Outcome Rates for Surveys (rev. 2008), available at www. Aapor.org/uploads/
Standard_Definitions_07-08_Final.pdf.



110. Office of Management and Budget, Standards and Guidelines for Statistical Surveys (Sept. 
2006), Guideline 1.3.4: Plan for a nonresponse bias analysis if the expected unit response rate is below 
80%. See Albert v. Zabin, 2009 Mass. App. Unpub. LEXIS 572 (July 14, 2009) reversing summary 
judgment that had excluded surveys with response rates of 27% and 31% based on a thoughtful analysis 
of measures taken to assess potential nonresponse bias. 



111. E.g., Richard Curtin et al., Changes in Telephone Survey Nonresponse Over the Past Quarter 
Century, 69 Pub. Op. Q. 87 (2005); Survey Nonresponse (Robert M. Groves et al. eds., 2002). 
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varying response rates.112 Contrary to earlier assumptions, surprisingly comparable 
results have been obtained in many surveys with varying response rates, suggesting 
that surveys may achieve reasonable estimates even with relatively low response 
rates. The key is whether nonresponse is associated with systematic differences in 
response that cannot be adequately modeled or assessed.



Determining whether the level of nonresponse in a survey seriously impairs 
inferences drawn from the results of a survey generally requires an analysis of the 
determinants of nonresponse. For example, even a survey with a high response 
rate may seriously underrepresent some portions of the population, such as the 
unemployed or the poor. If a general population sample is used to chart changes 
in the proportion of the population that knows someone with HIV, the survey 
would underestimate the population value if some groups more likely to know 
someone with HIV (e.g., intravenous drug users) are underrepresented in the 
sample. The survey expert should be prepared to provide evidence on the poten-
tial impact of nonresponse on the survey results.



In surveys that include sensitive or difficult questions, particularly surveys 
that are self-administered, some respondents may refuse to provide answers or 
may provide incomplete answers (i.e., item rather than unit nonresponse).113 
To assess the impact of nonresponse to a particular question, the survey expert 
should analyze the differences between those who answered and those who did 
not answer. Procedures to address the problem of missing data include recontact-
ing respondents to obtain the missing answers and using the respondent’s other 
answers to predict the missing response (i.e., imputation).114 



E.  What Procedures Were Used to Reduce the Likelihood of a 
Biased Sample? 



If it is impractical for a survey researcher to sample randomly from the entire target 
population, the researcher still can apply probability sampling to some aspects of 
respondent selection to reduce the likelihood of biased selection. For example, 
in many studies the target population consists of all consumers or purchasers of 
a product. Because it is impractical to randomly sample from that population, 
research is often conducted in shopping malls where some members of the target 
population may not shop. Mall locations, however, can be sampled randomly 
from a list of possible mall sites. By administering the survey at several different 



112. E.g., Daniel M. Merkle & Murray Edelman, Nonresponse in Exit Polls: A Comprehensive 
Analysis, in Survey Nonresponse, supra note 111, at 243–57 (finding minimal nonresponse error asso-
ciated with refusals to participate in in-person exit polls); see also Jon A. Krosnick, Survey Research, 50 
Ann. Rev. Psychol. 537 (1999).



113. See Roger Tourangeau et al., The Psychology of Survey Response (2000).
114. See Paul D. Allison, Missing Data, in Handbook of Survey Research, supra note 1, at 630; 



see also Survey Nonresponse, supra note 111. 
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malls, the expert can test for and report on any differences observed across sites. 
To the extent that similar results are obtained in different locations using different 
onsite interview operations, it is less likely that idiosyncrasies of sample selection or 
administration can account for the results.115 Similarly, because the characteristics 
of persons visiting a shopping center vary by day of the week and time of day, bias 
in sampling can be reduced if the survey design calls for sampling time segments 
as well as mall locations.116



In mall intercept surveys, the organization that manages the onsite interview 
facility generally employs recruiters who approach potential survey respondents in 
the mall and ascertain if they are qualified and willing to participate in the survey. 
If a potential respondent agrees to answer the questions and meets the specified 
criteria, he or she is escorted to the facility where the survey interview takes 
place. If recruiters are free to approach potential respondents without controls on 
how an individual is to be selected for screening, shoppers who spend more time 
in the mall are more likely to be approached than shoppers who visit the mall 
only briefly. Moreover, recruiters naturally prefer to approach friendly looking 
potential respondents, so that it is more likely that certain types of individuals 
will be selected. These potential biases in selection can be reduced by providing 
appropriate selection instructions and training recruiters effectively. Training that 
reduces the interviewer’s discretion in selecting a potential respondent is likely to 
reduce bias in selection, as are instructions to approach every nth person entering 
the facility through a particular door.117



F.  What Precautions Were Taken to Ensure That Only 
Qualified Respondents Were Included in the Survey? 



In a carefully executed survey, each potential respondent is questioned or mea-
sured on the attributes that determine his or her eligibility to participate in the sur-
vey. Thus, the initial questions screen potential respondents to determine if they 
are members of the target population of the survey (e.g., Is she at least 14 years 
old? Does she own a dog? Does she live within 10 miles?). The screening ques-
tions must be drafted so that they do not appeal to or deter specific groups within 
the target population, or convey information that will influence the respondent’s 



115. Note, however, that differences in results across sites may arise from genuine differences 
in respondents across geographic locations or from a failure to administer the survey consistently 
across sites. 



116. Seymour Sudman, Improving the Quality of Shopping Center Sampling, 17 J. Marketing Res. 
423 (1980). 



117. In the end, even if malls are randomly sampled and shoppers are randomly selected within 
malls, results from mall surveys technically can be used to generalize only to the population of mall 
shoppers. The ability of the mall sample to describe the likely response pattern of the broader rel-
evant population will depend on the extent to which a substantial segment of the relevant population 
(1) is not found in malls and (2) would respond differently to the interview. 
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answers on the main survey. For example, if respondents must be prospective 
and recent purchasers of Sunshine orange juice in a trademark survey designed 
to assess consumer confusion with Sun Time orange juice, potential respondents 
might be asked to name the brands of orange juice they have purchased recently 
or expect to purchase in the next 6 months. They should not be asked specifically 
if they recently have purchased, or expect to purchase, Sunshine orange juice, 
because this may affect their responses on the survey either by implying who is 
conducting the survey or by supplying them with a brand name that otherwise 
would not occur to them.



The content of a screening questionnaire (or screener) can also set the context 
for the questions that follow. In Pfizer, Inc. v. Astra Pharmaceutical Products, Inc.,118 
physicians were asked a screening question to determine whether they prescribed 
particular drugs. The survey question that followed the screener asked “Thinking 
of the practice of cardiovascular medicine, what first comes to mind when you 
hear the letters XL?” The court found that the screener conditioned the physi-
cians to respond with the name of a drug rather than a condition (long-acting).119



The criteria for determining whether to include a potential respondent 
in the survey should be objective and clearly conveyed, preferably using 
written instructions addressed to those who administer the screening questions. 
These instructions and the completed screening questionnaire should be made 
available to the court and the opposing party along with the interview form for 
each respondent.



IV. Survey Questions and Structure
A.  Were Questions on the Survey Framed to Be Clear, 



Precise, and Unbiased? 
Although it seems obvious that questions on a survey should be clear and precise, 
phrasing questions to reach that goal is often difficult. Even questions that appear 
clear can convey unexpected meanings and ambiguities to potential respondents. 
For example, the question “What is the average number of days each week you 
have butter?” appears to be straightforward. Yet some respondents wondered 
whether margarine counted as butter, and when the question was revised to 
include the introductory phrase “not including margarine,” the reported fre-
quency of butter use dropped dramatically.120



118. 858 F. Supp. 1305, 1321 & n.13 (S.D.N.Y. 1994). 
119. Id. at 1321. 
120. Floyd J. Fowler, Jr., How Unclear Terms Affect Survey Data, 56 Pub. Op. Q. 218, 225–26 



(1992).
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When unclear questions are included in a survey, they may threaten the 
validity of the survey by systematically distorting responses if respondents are 
misled in a particular direction, or by inflating random error if respondents guess 
because they do not understand the question.121 If the crucial question is suf-
ficiently ambiguous or unclear, it may be the basis for rejecting the survey. For 
example, a survey was designed to assess community sentiment that would warrant 
a change of venue in trying a case for damages sustained when a hotel skywalk 
collapsed.122 The court found that the question “Based on what you have heard, 
read or seen, do you believe that in the current compensatory damage trials, the 
defendants, such as the contractors, designers, owners, and operators of the Hyatt 
Hotel, should be punished?” could neither be correctly understood nor easily 
answered.123 The court noted that the phrase “compensatory damages,” although 
well-defined for attorneys, was unlikely to be meaningful for laypersons.124



A variety of pretest activities may be used to improve the clarity of com-
munication with respondents. Focus groups can be used to find out how the 
survey population thinks about an issue, facilitating the construction of clear and 
understandable questions. Cognitive interviewing, which includes a combination 
of think-aloud and verbal probing techniques, may be used for questionnaire 
evaluation.125 Pilot studies involving a dress rehearsal for the main survey can also 
detect potential problems.



Texts on survey research generally recommend pretests as a way to increase 
the likelihood that questions are clear and unambiguous,126 and some courts have 
recognized the value of pretests.127 In many pretests or pilot tests,128 the proposed 
survey is administered to a small sample (usually between 25 and 75)129 of the 



121. See id. at 219.
122. Firestone v. Crown Ctr. Redevelopment Corp., 693 S.W.2d 99 (Mo. 1985) (en banc). 
123. See id. at 102, 103. 
124. See id. at 103. When there is any question about whether some respondents will understand 



a particular term or phrase, the term or phrase should be defined explicitly. 
125. Gordon B. Willis et al., Is the Bandwagon Headed to the Methodological Promised Land? Evaluat-



ing the Validity of Cognitive Interviewing Techniques, in Cognitive and Survey Research 136 (Monroe G. 
Sirken et al. eds., 1999). See also Tourangeau et al., supra note 113, at 326–27. 



126. See Jon A. Krosnick & Stanley Presser, Questions and Questionnaire Design, in Handbook of 
Survey Research, supra note 1, at 294 (“No matter how closely a questionnaire follows recommenda-
tions based on best practices, it is likely to benefit from pretesting. . .”). See also Jean M. Converse & 
Stanley Presser, Survey Questions: Handcrafting the Standardized Questionnaire 51 (1986); Fred W. 
Morgan, Judicial Standards for Survey Research: An Update and Guidelines, 54 J. Marketing 59, 64 (1990). 



127. See e.g., Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y. 1963); Scott 
v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 2008) (“[s]urvey went through multiple 
pretests in order to insure its usefulness and statistical validity.”).



128. The terms pretest and pilot test are sometimes used interchangeably to describe pilot work 
done in the planning stages of research. When they are distinguished, the difference is that a pretest 
tests the questionnaire, whereas a pilot test generally tests proposed collection procedures as well. 



129. Converse & Presser, supra note 126, at 69. Converse and Presser suggest that a pretest with 
25 respondents is appropriate when the survey uses professional interviewers. 
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same type of respondents who would be eligible to participate in the full-scale 
survey. The interviewers observe the respondents for any difficulties they may 
have with the questions and probe for the source of any such difficulties so that 
the questions can be rephrased if confusion or other difficulties arise.130 Attorneys 
who commission surveys for litigation sometimes are reluctant to approve pilot 
work or to reveal that pilot work has taken place because they are concerned that 
if a pretest leads to revised wording of the questions, the trier of fact may believe 
that the survey has been manipulated and is biased or unfair. A more appropriate 
reaction is to recognize that pilot work is a standard and valuable way to improve 
the quality of a survey131 and to anticipate that it often results in word changes 
that increase clarity and correct misunderstandings. Thus, changes may indicate 
informed survey construction rather than flawed survey design.132



B.  Were Some Respondents Likely to Have No Opinion? 
If So, What Steps Were Taken to Reduce Guessing? 



Some survey respondents may have no opinion on an issue under investigation, 
either because they have never thought about it before or because the question 
mistakenly assumes a familiarity with the issue. For example, survey respondents 
may not have noticed that the commercial they are being questioned about guar-
anteed the quality of the product being advertised and thus they may have no 
opinion on the kind of guarantee it indicated. Likewise, in an employee survey, 
respondents may not be familiar with the parental leave policy at their company 
and thus may have no opinion on whether they would consider taking advantage 
of the parental leave policy if they became parents. The following three alterna-
tive question structures will affect how those respondents answer and how their 
responses are counted.



First, the survey can ask all respondents to answer the question (e.g., “Did 
you understand the guarantee offered by Clover to be a 1-year guarantee, a 60-day 
guarantee, or a 30-day guarantee?”). Faced with a direct question, particularly 
one that provides response alternatives, the respondent obligingly may supply an 



130. Methods for testing respondent understanding include concurrent and retrospective think-
alouds, in which respondents describe their thinking as they arrive at, or after they have arrived at, an 
answer, and paraphrasing (asking respondents to restate the question in their own words). Tourangeau 
et al., supra note 113, at 326–27; see also Methods for Testing and Evaluating Survey Questionnaires 
(Stanley Presser et al. eds., 2004).



131. See OMB Standards and Guidelines for Statistical Survey, supra note 110, Standard 1.4, Pre-
testing Survey Systems (specifying that to ensure that all components of a survey function as intended, 
pretests of survey components should be conducted unless those components have previously been suc-
cessfully fielded); American Association for Public Opinion Research, Best Practices (2011) (“Because 
it is rarely possible to foresee all the potential misunderstandings or biasing effects of different questions 
or procedures, it is vital for a well-designed survey operation to include provision for a pretest.”).



132. See infra Section VII.B for a discussion of obligations to disclose pilot work. 
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answer even if (in this example) the respondent did not notice the guarantee (or 
is unfamiliar with the parental leave policy). Such answers will reflect only what 
the respondent can glean from the question, or they may reflect pure guessing. 
The imprecision introduced by this approach will increase with the proportion of 
respondents who are unfamiliar with the topic at issue.



Second, the survey can use a quasi-filter question to reduce guessing by pro-
viding “don’t know” or “no opinion” options as part of the question (e.g., “Did 
you understand the guarantee offered by Clover to be for more than a year, a 
year, or less than a year, or don’t you have an opinion?”).133 By signaling to the 
respondent that it is appropriate not to have an opinion, the question reduces 
the demand for an answer and, as a result, the inclination to hazard a guess just 
to comply. Respondents are more likely to choose a “no opinion” option if it is 
mentioned explicitly by the interviewer than if it is merely accepted when the 
respondent spontaneously offers it as a response. The consequence of this change in 
format is substantial. Studies indicate that, although the relative distribution of the 
respondents selecting the listed choices is unlikely to change dramatically, presenta-
tion of an explicit “don’t know” or “no opinion” alternative commonly leads to 
a 20% to 25% increase in the proportion of respondents selecting that response.134



Finally, the survey can include full-filter questions, that is, questions that lay 
the groundwork for the substantive question by first asking the respondent if he 
or she has an opinion about the issue or happened to notice the feature that the 
interviewer is preparing to ask about (e.g., “Based on the commercial you just 
saw, do you have an opinion about how long Clover stated or implied that its 
guarantee lasts?”).135 The interviewer then asks the substantive question only of 
those respondents who have indicated that they have an opinion on the issue.



Which of these three approaches is used and the way it is used can affect the rate 
of “no opinion” responses that the substantive question will evoke.136 Respondents 
are more likely to say that they do not have an opinion on an issue if a full filter is 
used than if a quasi-filter is used.137 However, in maximizing respondent expressions 
of “no opinion,” full filters may produce an underreporting of opinions. There is 
some evidence that full-filter questions discourage respondents who actually have 
opinions from offering them by conveying the implicit suggestion that respondents 
can avoid difficult followup questions by saying that they have no opinion.138



133. Norbert Schwarz & Hans-Jürgen Hippler, Response Alternatives: The Impact of Their Choice 
and Presentation Order, in Measurement Errors in Surveys 41, 45–46 (Paul P. Biemer et al. eds., 1991). 



134. Howard Schuman & Stanley Presser, Questions and Answers in Attitude Surveys: Experi-
ments on Question Form, Wording and Context 113–46 (1981). 



135. See, e.g., Johnson & Johnson–Merck Consumer Pharmas. Co. v. SmithKline  Beecham 
Corp., 960 F.2d 294, 299 (2d Cir. 1992).



136. Considerable research has been conducted on the effects of filters. For a review, see George 
F. Bishop et al., Effects of Filter Questions in Public Opinion Surveys, 47 Pub. Op. Q. 528 (1983). 



137. Schwarz & Hippler, supra note 133, at 45–46. 
138. Id. at 46.
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In general, then, a survey that uses full filters provides a conservative esti-
mate of the number of respondents holding an opinion, while a survey that uses 
neither full filters nor quasi-filters may overestimate the number of respondents 
with opinions, if some respondents offering opinions are guessing. The strategy 
of including a “no opinion” or “don’t know” response as a quasi-filter avoids 
both of these extremes. Thus, rather than asking, “Based on the commercial, do 
you believe that the two products are made in the same way, or are they made 
differently?”139 or prefacing the question with a preliminary, “Do you have an 
opinion, based on the commercial, concerning the way that the two products are 
made?” the question could be phrased, “Based on the commercial, do you believe 
that the two products are made in the same way, or that they are made differently, 
or don’t you have an opinion about the way they are made?”



Recent research on the effects of including a “don’t know” option shows that 
quasi-filters as well as full filters may discourage a respondent who would be able 
to provide a meaningful answer from expressing it.140 The “don’t know” option 
provides a cue that it is acceptable to avoid the work of trying to provide a more 
substantive response. Respondents are particularly likely to be attracted to a “don’t 
know” option when the question is difficult to understand or the respondent is 
not strongly motivated to carefully report an opinion.141 One solution that some 
survey researchers use is to provide respondents with a general instruction not to 
guess at the beginning of an interview, rather than supplying a “don’t know” or 
“no opinion” option as part of the options attached to each question.142 Another 
approach is to eliminate the “don’t know” option and to add followup questions 
that measure the strength of the respondent’s opinion.143



C.  Did the Survey Use Open-Ended or Closed-Ended 
Questions? How Was the Choice in Each Instance Justified? 



The questions that make up a survey instrument may be open-ended, closed-
ended, or a combination of both. Open-ended questions require the respondent 
to formulate and express an answer in his or her own words (e.g., “What was 
the main point of the commercial?” “Where did you catch the fish you caught 



139. The question in the example without the “no opinion” alternative was based on a ques-
tion rejected by the court in Coors Brewing Co. v. Anheuser-Busch Cos., 802 F. Supp. 965, 972–73 
(S.D.N.Y. 1992). See also Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 U.S. 
Dist. LEXIS 64363 (S.D.N.Y. Sept. 6, 2006).



140. Jon A. Krosnick et al., The Impact of “No Opinion” Response Options on Data Quality: Non-
Attitude Reduction or Invitation to Satisfice? 66 Pub. Op. Q. 371 (2002).



141. Krosnick & Presser, supra note 126, at 284.
142. Anheuser-Busch, Inc. v. VIP Prods, LLC, No. 4:08cv0358, 2008 U.S. Dist. LEXIS 82258, 



at *6 (E.D. Mo. Oct. 16, 2008).
143. Krosnick & Presser, supra note 126, at 285.
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in these waters?”144). Closed-ended questions provide the respondent with an 
explicit set of responses from which to choose; the choices may be as simple as 
yes or no (e.g., “Is Colby College coeducational?”145) or as complex as a range of 
alternatives (e.g., “The two pain relievers have (1) the same likelihood of causing 
gastric ulcers; (2) about the same likelihood of causing gastric ulcers; (3) a some-
what different likelihood of causing gastric ulcers; (4) a very different likelihood 
of causing gastric ulcers; or (5) none of the above.”146). When a survey involves 
in-person interviews, the interviewer may show the respondent these choices on 
a showcard that lists them.



Open-ended and closed-ended questions may elicit very different  responses.147 
Most responses are less likely to be volunteered by respondents who are asked 
an open-ended question than they are to be chosen by respondents who are pre-
sented with a closed-ended question. The response alternatives in a closed-ended 
question may remind respondents of options that they would not otherwise con-
sider or which simply do not come to mind as easily.148



The advantage of open-ended questions is that they give the respondent 
fewer hints about expected or preferred answers. Precoded responses on a closed-
ended question, in addition to reminding respondents of options that they might 
not otherwise consider,149 may direct the respondent away from or toward a 
particular response. For example, a commercial reported that in shampoo tests 
with more than 900 women, the sponsor’s product received higher ratings than 



144. A relevant example from Wilhoite v. Olin Corp. is described in McGovern & Lind, supra 
note 31, at 76. 



145. Presidents & Trustees of Colby College v. Colby College–N.H., 508 F.2d 804, 809 (1st 
Cir. 1975). 



146. This question is based on one asked in American Home Products Corp. v. Johnson & 
Johnson, 654 F. Supp. 568, 581 (S.D.N.Y. 1987), that was found to be a leading question by the 
court, primarily because the choices suggested that the respondent had learned about aspirin’s and 
ibuprofen’s relative likelihood of causing gastric ulcers. In contrast, in McNeilab, Inc. v. American 
Home Products Corp., 501 F. Supp. 517, 525 (S.D.N.Y. 1980), the court accepted as nonleading the 
question, “Based only on what the commercial said, would Maximum Strength Anacin contain more 
pain reliever, the same amount of pain reliever, or less pain reliever than the brand you, yourself, 
currently use most often?” 



147. Howard Schuman & Stanley Presser, Question Wording as an Independent Variable in Survey 
Analysis, 6 Soc. Methods & Res. 151 (1977); Schuman & Presser, supra note 134, at 79–112; Converse 
& Presser, supra note 126, at 33. 



148. For example, when respondents in one survey were asked, “What is the most important 
thing for children to learn to prepare them for life?”, 62% picked “to think for themselves” from a list 
of five options, but only 5% spontaneously offered that answer when the question was open-ended. 
Schuman & Presser, supra note 134, at 104–07. An open-ended question presents the respondent with 
a free-recall task, whereas a closed-ended question is a recognition task. Recognition tasks in general 
reveal higher performance levels than recall tasks. Mary M. Smyth et al., Cognition in Action 25 
(1987). In addition, there is evidence that respondents answering open-ended questions may be less 
likely to report some information that they would reveal in response to a closed-ended question when 
that information seems self-evident or irrelevant. 



149. Schwarz & Hippler, supra note 133, at 43. 
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other brands.150 According to a competitor, the commercial deceptively implied 
that each woman in the test rated more than one shampoo, when in fact each 
woman rated only one. To test consumer impressions, a survey might have shown 
the commercial and asked an open-ended question: “How many different brands 
mentioned in the commercial did each of the 900 women try?”151 Instead, the 
survey asked a closed-ended question; respondents were given the choice of 
“one,” “two,” “three,” “four,” or “five or more.” The fact that four of the 
five choices in the closed-ended question provided a response that was greater 
than one implied that the correct answer was probably more than one.152 Note, 
however, that the open-ended question also may suggest that the answer is more 
than one.



By asking “how many different brands,” the question suggests (1) that the 
viewer should have received some message from the commercial about the num-
ber of brands each woman tried and (2) that different brands were tried. Similarly, 
an open-ended question that asks, “[W]hich company or store do you think puts 
out this shirt?” indicates to the respondent that the appropriate answer is the 
name of a company or store. The question would be leading if the respondent 
would have considered other possibilities (e.g., an individual or Webstore) if the 
question had not provided the frame of a company or store.153 Thus, the word-
ing of a question, open-ended or closed-ended, can be leading or non-leading, 
and the degree of suggestiveness of each question must be considered in evaluating 
the objectivity of a survey.



Closed-ended questions have some additional potential weaknesses that arise 
if the choices are not constructed properly. If the respondent is asked to choose 
one response from among several choices, the response chosen will be meaningful 
only if the list of choices is exhaustive—that is, if the choices cover all possible 
answers a respondent might give to the question. If the list of possible choices 
is incomplete, a respondent may be forced to choose one that does not express 
his or her opinion.154 Moreover, if respondents are told explicitly that they are 



150. See Vidal Sassoon, Inc. v. Bristol-Myers Co., 661 F.2d 272, 273 (2d Cir. 1981).
151. This was the wording of the closed-ended question in the survey discussed in Vidal Sassoon, 



661 F.2d at 275–76, without the closed-ended options that were supplied in that survey.
152. Ninety-five percent of the respondents who answered the closed-ended question in the 



plaintiff’s survey said that each woman had tried two or more brands. The open-ended question was 
never asked. Vidal Sassoon, 661 F.2d at 276. Norbert Schwarz, Assessing Frequency Reports of Mundane 
Behaviors: Contributions of Cognitive Psychology to Questionnaire Construction, in Research Methods in 
Personality and Social Psychology 98 (Clyde Hendrick & Margaret S. Clark eds., 1990), suggests that 
respondents often rely on the range of response alternatives as a frame of reference when they are asked 
for frequency judgments. See, e.g., Roger Tourangeau & Tom W. Smith, Asking Sensitive Questions: The 
Impact of Data Collection Mode, Question Format, and Question Context, 60 Pub. Op. Q. 275, 292 (1996). 



153. Smith v. Wal-Mart Stores, Inc, 537 F. Supp. 2d 1302, 1331–32 (N.D. Ga. 2008). 
154. See, e.g., American Home Prods. Corp. v. Johnson & Johnson, 654 F. Supp. 568, 581 



(S.D.N.Y. 1987). 
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not limited to the choices presented, most respondents nevertheless will select an 
answer from among the listed ones.155



One form of closed-ended question format that typically produces some 
distortion is the popular agree/disagree, true/false, or yes/no question. Although 
this format is appealing because it is easy to write and score these questions and 
their responses, the format is also seriously problematic. With its simplicity comes 
acquiescence, “[T]he tendency to endorse any assertion made in a question, 
regardless of its content,” is a systematic source of bias that has produced an infla-
tion effect of 10% across a number of studies.156 Only when control groups or 
control questions are added to the survey design can this question format provide 
reasonable response estimates.157



Although many courts prefer open-ended questions on the ground that they 
tend to be less leading, the value of any open-ended or closed-ended question 
depends on the information it conveys in the question and, in the case of closed-
ended questions, in the choices provided. Open-ended questions are more appro-
priate when the survey is attempting to gauge what comes first to a respondent’s 
mind, but closed-ended questions are more suitable for assessing choices between 
well-identified options or obtaining ratings on a clear set of alternatives.



D.  If Probes Were Used to Clarify Ambiguous or Incomplete 
Answers, What Steps Were Taken to Ensure That the 
Probes Were Not Leading and Were Administered in a 
Consistent Fashion?



When questions allow respondents to express their opinions in their own words, 
some of the respondents may give ambiguous or incomplete answers, or may ask 
for clarification. In such instances, interviewers may be instructed to record any 
answer that the respondent gives and move on to the next question, or they may 
be instructed to probe to obtain a more complete response or clarify the meaning 
of the ambiguous response. They may also be instructed what clarification they 
can provide. In all of these situations, interviewers should record verbatim both 
what the respondent says and what the interviewer says in the attempt to get or 
provide clarification. Failure to record every part of the exchange in the order in 
which it occurs raises questions about the reliability of the survey, because neither 
the court nor the opposing party can evaluate whether the probe affected the 
views expressed by the respondent.



155. See Howard Schuman, Ordinary Questions, Survey Questions, and Policy Questions, 50 Pub. 
Opinion Q. 432, 435–36 (1986). 



156. Jon A. Krosnick, Survey Research, 50 Ann. Rev. Psychol. 537, 552 (1999).
157. See infra Section IV.F.



ECM Opp to CC Mot to Compel 
RX-A:8



Page 37 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Guide on Survey Research



395



If the survey is designed to allow for probes, interviewers must be given 
explicit instructions on when they should probe and what they should say in 
probing.158 Standard probes used to draw out all that the respondent has to say 
(e.g., “Any further thoughts?” “Anything else?” “Can you explain that a little 
more?” Or “Could you say that another way?”) are relatively innocuous and non-
controversial in content, but persistent continued requests for further responses 
to the same or nearly identical questions may convey the idea to the respondent 
that he or she has not yet produced the “right” answer.159 Interviewers should 
be trained in delivering probes to maintain a professional and neutral relation-
ship with the respondent (as they should during the rest of the interview), which 
minimizes any sense of passing judgment on the content of the answers offered. 
Moreover, interviewers should be given explicit instructions on when to probe, 
so that probes are administered consistently. 



A more difficult type of probe to construct and deliver reliably is one that 
requires a substantive question tailored to the answer given by the respondent. 
The survey designer must provide sufficient instruction to interviewers so that 
they avoid giving directive probes that suggest one answer over another. Those 
instructions, along with all other aspects of interviewer training, should be made 
available for evaluation by the court and the opposing party. 



E.  What Approach Was Used to Avoid or Measure Potential 
Order or Context Effects?



The order in which questions are asked on a survey and the order in which 
response alternatives are provided in a closed-ended question can influence the 
answers.160 For example, although asking a general question before a more specific 
question on the same topic is unlikely to affect the response to the specific ques-
tion, reversing the order of the questions may influence responses to the general 
question. As a rule, then, surveys are less likely to be subject to order effects if 
the questions move from the general (e.g., “What do you recall being discussed 



158. Floyd J. Fowler, Jr. & Thomas W. Mangione, Standardized Survey Interviewing: Minimiz-
ing Interviewer-Related Error 41–42 (1990).



159. See, e.g., Johnson & Johnson–Merck Consumer Pharms. Co. v. Rhone-Poulenc Rorer 
Pharms., Inc., 19 F.3d 125, 135 (3d Cir. 1994); American Home Prods. Corp. v. Procter & Gamble 
Co., 871 F. Supp. 739, 748 (D.N.J. 1994). 



160. See Schuman & Presser, supra note 134, at 23, 56–74. Krosnick & Presser, supra note 126, 
at 278–81. In R.J. Reynolds Tobacco Co. v. Loew’s Theatres, Inc., 511 F. Supp. 867, 875 (S.D.N.Y. 
1980), the court recognized the biased structure of a survey that disclosed the tar content of the ciga-
rettes being compared before questioning respondents about their cigarette preferences. Not surpris-
ingly, respondents expressed a preference for the lower tar product. See also E. & J. Gallo Winery v. 
 Pasatiempos Gallo, S.A., 905 F. Supp. 1403, 1409–10 (E.D. Cal. 1994) (court recognized that earlier 
questions referring to playing cards, board or table games, or party supplies, such as confetti, increased 
the likelihood that respondents would include these items in answers to the questions that followed). 
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in the advertisement?”) to the specific (e.g., “Based on your reading of the adver-
tisement, what companies do you think the ad is referring to when it talks about 
rental trucks that average five miles per gallon?”).161



The mode of questioning can influence the form that an order effect takes. 
When respondents are shown response alternatives visually, as in mail surveys and 
other self-administered questionnaires or in face-to-face interviews when respon-
dents are shown a card containing response alternatives, they are more likely to 
select the first choice offered (a primacy effect).162 In contrast, when response 
alternatives are presented orally, as in telephone surveys, respondents are more 
likely to choose the last choice offered (a recency effect).163 Although these effects 
are typically small, no general formula is available that can adjust values to correct 
for order effects, because the size and even the direction of the order effects may 
depend on the nature of the question being asked and the choices being offered. 
Moreover, it may be unclear which order is most appropriate. For example, if 
the respondent is asked to choose between two different products, and there is a 
tendency for respondents to choose the first product mentioned,164 which order 
of presentation will produce the more accurate response?165 To control for order 
effects, the order of the questions and the order of the response choices in a sur-
vey should be rotated,166 so that, for example, one-third of the respondents have 
Product A listed first, one-third of the respondents have Product B listed first, 
and one-third of the respondents have Product C listed first. If the three different 
orders167 are distributed randomly among respondents, no response alternative will 
have an inflated chance of being selected because of its position, and the average 
of the three will provide a reasonable estimate of response level.168



161. This question was accepted by the court in U-Haul Int’l, Inc. v. Jartran, Inc., 522 F. Supp. 
1238, 1249 (D. Ariz. 1981), aff’d, 681 F.2d 1159 (9th Cir. 1982).



162. Krosnick & Presser, supra note 126, at 280.
163. Id. 
164. Similarly, candidates in the first position on the ballot tend to attract extra votes. J.M. 



Miller & Jon A. Krosnick, The Impact of Candidate Name Order on Election Outcomes, 62 Pub. Op. Q. 
291 (1998). 



165. See Rust Env’t & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997) 
(survey did not pass muster in part because of failure to incorporate random rotation of corporate 
names that were the subject of a trademark dispute). 



166. See, e.g. Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 1454, 1465–67 
(D. Kan. 1996) (failure to rotate the order in which the jackets were shown to the consumers led to 
reduced weight for the survey); Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 
U.S. Dist. LEXIS 64363, 2006-2 Trade Cas. (CCH) P75465 (S.D.N.Y. Sept. 6, 2006). 



167. Actually, there are six possible orders of the three alternatives: ABC, ACB, BAC, BCA, 
CAB, and CBA. Thus, the optimal survey design would allocate equal numbers of respondents to 
each of the six possible orders.



168. Although rotation is desirable, many surveys are conducted with no attention to this poten-
tial bias. Because it is impossible to know in the abstract whether a particular question suffers much, 
little, or not at all from an order bias, lack of rotation should not preclude reliance on the answer to 
the question, but it should reduce the weight given to that answer. 
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F.  If the Survey Was Designed to Test a Causal Proposition, 
Did the Survey Include an Appropriate Control Group or 
Question?



Many surveys are designed not simply to describe attitudes or beliefs or reported 
behaviors, but to determine the source of those attitudes or beliefs or behaviors. 
That is, the purpose of the survey is to test a causal proposition. For example, 
how does a trademark or the content of a commercial affect respondents’ percep-
tions or understanding of a product or commercial? Thus, the question is not 
merely whether consumers hold inaccurate beliefs about Product A, but whether 
exposure to the commercial misleads the consumer into thinking that Product A 
is a superior pain reliever. Yet if consumers already believe, before viewing the 
commercial, that Product A is a superior pain reliever, a survey that simply records 
consumers’ impressions after they view the commercial may reflect those preexist-
ing beliefs rather than impressions produced by the commercial.



Surveys that merely record consumer impressions have a limited ability to 
answer questions about the origins of those impressions. The difficulty is that the 
consumer’s response to any question on the survey may be the result of informa-
tion or misinformation from sources other than the trademark the respondent is 
being shown or the commercial he or she has just watched.169 In a trademark sur-
vey attempting to show secondary meaning, for example, respondents were shown 
a picture of the stripes used on Mennen stick deodorant and asked, “[W]hich 
[brand] would you say uses these stripes on their package?”170 The court recog-
nized that the high percentage of respondents selecting “Mennen” from an array 
of brand names may have represented “merely a playback of brand share”;171 that 
is, respondents asked to give a brand name may guess the one that is most familiar, 
generally the brand with the largest market share.172



Some surveys attempt to reduce the impact of preexisting impressions on 
respondents’ answers by instructing respondents to focus solely on the stimulus 
as a basis for their answers. Thus, the survey includes a preface (e.g., “based on 
the commercial you just saw”) or directs the respondent’s attention to the mark 
at issue (e.g., “these stripes on the package”). Such efforts are likely to be only 
partially successful. It is often difficult for respondents to identify accurately the 



169. See, e.g., Procter & Gamble Co. v. Ultreo, Inc., 574 F. Supp. 2d. 339, 351–52 (S.D.N.Y. 
2008) (survey was unreliable because it failed to control for the effect of preexisting beliefs).



170. Mennen Co. v. Gillette Co., 565 F. Supp. 648, 652 (S.D.N.Y. 1983), aff’d, 742 F.2d 1437 
(2d Cir. 1984). To demonstrate secondary meaning, “the [c]ourt must determine whether the mark 
has been so associated in the mind of consumers with the entity that it identifies that the goods sold 
by that entity are distinguished by the mark or symbol from goods sold by others.” Id.



171. Id. 
172. See also Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. 



LEXIS 8049, at *42–44 (W.D. Mich. Apr. 5, 1996). 
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source of their impressions.173 The more routine the idea being examined in the 
survey (e.g., that the advertised pain reliever is more effective than others on 
the market; that the mark belongs to the brand with the largest market share), 
the more likely it is that the respondent’s answer is influenced by (1) preexist-
ing impressions; (2) general expectations about what commercials typically say 
(e.g., the product being advertised is better than its competitors); or (3) guessing, 
rather than by the actual content of the commercial message or trademark being 
evaluated.



It is possible to adjust many survey designs so that causal inferences about 
the effect of a trademark or an allegedly deceptive commercial become clear and 
unambiguous. By adding one or more appropriate control groups, the survey 
expert can test directly the influence of the stimulus.174 In the simplest version 
of such a survey experiment, respondents are assigned randomly to one of two 
conditions.175 For example, respondents assigned to the experimental condition 
view an allegedly deceptive commercial, and respondents assigned to the control 
condition either view a commercial that does not contain the allegedly deceptive 
material or do not view any commercial.176 Respondents in both the experimental 
and control groups answer the same set of questions about the allegedly deceptive 
message. The effect of the commercial’s allegedly deceptive message is evaluated 
by comparing the responses made by the experimental group members with those 
of the control group members. If 40% of the respondents in the experimental 
group responded indicating that they received the deceptive message (e.g., the 
advertised product has fewer calories than its competitor), whereas only 8% of 
the respondents in the control group gave that response, the difference between 
40% and 8% (within the limits of sampling error177) can be attributed only to the 
 allegedly deceptive message. Without the control group, it is not possible to 
determine how much of the 40% is attributable to respondents’ preexisting beliefs 



173. See Richard E. Nisbett & Timothy D. Wilson, Telling More Than We Can Know: Verbal 
Reports on Mental Processes, 84 Psychol. Rev. 231 (1977). 



174. See Shari S. Diamond, Using Psychology to Control Law: From Deceptive Advertising to Criminal 
Sentencing, 13 Law & Hum. Behav. 239, 244–46 (1989); Jacob Jacoby & Constance Small, Applied 
Marketing: The FDA Approach to Defining Misleading Advertising, 39 J. Marketing 65, 68 (1975). See also 
David H. Kaye & David A. Freedman, Reference Guide on Statistics, Section II.A, in this manual. 



175. Random assignment should not be confused with random selection. When respondents 
are assigned randomly to different treatment groups (e.g., respondents in each group watch a differ-
ent commercial), the procedure ensures that within the limits of sampling error the two groups of 
respondents will be equivalent except for the different treatments they receive. Respondents selected 
for a mall intercept study, and not from a probability sample, may be assigned randomly to differ-
ent treatment groups. Random selection, in contrast, describes the method of selecting a sample of 
respondents in a probability sample. See supra Section III.C. 



176. This alternative commercial could be a “tombstone” advertisement that includes only the 
name of the product or a more elaborate commercial that does not include the claim at issue. 



177. For a discussion of sampling error, see David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section IV.A, in this manual. 
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or other background noise (e.g., respondents who misunderstand the question 
or misstate their responses). Both preexisting beliefs and other background noise 
should have produced similar response levels in the experimental and control 
groups. In addition, if respondents who viewed the allegedly deceptive commer-
cial respond differently than respondents who viewed the control commercial, the 
difference cannot be merely the result of a leading question, because both groups 
answered the same question. The ability to evaluate the effect of the wording of a 
particular question makes the control group design particularly useful in assessing 
responses to closed-ended questions,178 which may encourage guessing or par-
ticular responses. Thus, the focus on the response level in a control group design 
is not on the absolute response level, but on the difference between the response 
level of the experimental group and that of the control group.179



In designing a survey-experiment, the expert should select a stimulus for the 
control group that shares as many characteristics with the experimental stimulus 
as possible, with the key exception of the characteristic whose influence is being 
assessed.180 Although a survey with an imperfect control group may provide 
better information than a survey with no control group at all, the choice of an 
appropriate control group requires some care and should influence the weight that 
the survey receives. For example, a control stimulus should not be less attractive 
than the experimental stimulus if the survey is designed to measure how familiar 
the experimental stimulus is to respondents, because attractiveness may affect per-
ceived familiarity.181 Nor should the control stimulus share with the experimental 
stimulus the feature whose impact is being assessed. If, for example, the control 
stimulus in a case of alleged trademark infringement is itself a likely source of 
consumer confusion, reactions to the experimental and control stimuli may not 



178. The Federal Trade Commission has long recognized the need for some kind of control for 
closed-ended questions, although it has not specified the type of control that is necessary. See Stouffer 
Foods Corp., 118 F.T.C. 746, No. 9250, 1994 FTC LEXIS 196, at *31 (Sept. 26, 1994).



179. See, e.g., Cytosport, Inc. v. Vital Pharms., Inc., 617 F. Supp. 2d 1051, 1075–76 (E.D. Cal. 
2009) (net confusion level of 25.4% obtained by subtracting 26.5% in the control group from 51.9% 
in the test group).



180. See, e.g., Skechers USA, Inc. v. Vans, Inc., No. CV-07-01703, 2007 WL 4181677, at 
*8–9 (C.D. Cal. Nov. 20, 2007) (in trade dress infringement case, control stimulus should have 
retained design elements not at issue); Procter & Gamble Pharms., Inc. v. Hoffman-LaRoche, Inc., 
No. 06-Civ-0034, 2006 U.S. Dist. LEXIS 64363, at *87 (S.D.N.Y. Sept. 6, 2006) (in false advertising 
action, disclaimer was inadequate substitute for appropriate control group). 



181. See, e.g., Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., 34 F.3d 
410, 415–16 (7th Cir. 1994) (court recognized that the name “Baltimore Horses” was less attrac-
tive for a sports team than the name “Baltimore Colts.”); see also Reed-Union Corp. v. Turtle Wax, 
Inc., 77 F.3d 909, 912 (7th Cir. 1996) (court noted that one expert’s choice of a control brand with 
a well-known corporate source was less appropriate than the opposing expert’s choice of a control 
brand whose name did not indicate a specific corporate source); Louis Vuitton Malletier v. Dooney 
& Bourke, Inc., 525 F. Supp. 2d 576, 595 (S.D.N.Y. 2007) (underreporting of background “noise” 
likely occurred because handbag used as control was quite dissimilar in shape and pattern to both 
plaintiff and defendant’s bags). 
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differ because both cause respondents to express the same level of confusion.182 In 
an extreme case, an inappropriate control may do nothing more than control for 
the effect of the nature or wording of the survey questions (e.g., acquiescence).183 
That may not be enough to rule out other explanations for different or similar 
responses to the experimental and control stimuli. Finally, it may sometimes be 
appropriate to have more than one control group to assess precisely what is causing 
the response to the experimental stimulus (e.g., in the case of an allegedly decep-
tive ad, whether it is a misleading graph or a misleading claim by the announcer; 
or in the case of allegedly infringing trade dress, whether it is the style of the font 
used or the coloring of the packaging).



Explicit attention to the value of control groups in trademark and deceptive-
advertising litigation is a relatively recent phenomenon, but courts have increas-
ingly come to recognize the central role the control group can play in evaluating 
claims.184 A LEXIS search using Lanham Act and control group revealed only 4 
federal district court cases before 1991 in which surveys with control groups were 
discussed, 16 in the 9 years from 1991 to 1999, and 46 in the 9 years between 
2000 and 2008, a rate of growth that far exceeds the growth in Lanham Act litiga-
tion. In addition, courts in other cases have described or considered surveys using 
control group designs without labeling the comparison group a control group.185 
Indeed, one reason why cases involving surveys with control groups may be 
underrepresented in reported cases is that a survey with a control group produces 



182. See, e.g., Western Publ’g Co. v. Publications Int’l, Ltd., No. 94-C-6803, 1995 U.S. Dist. 
LEXIS 5917, at *45 (N.D. Ill. May 2, 1995) (court noted that the control product was “arguably 
more infringing than” the defendant’s product) (emphasis omitted). See also Classic Foods Int’l Corp. 
v. Kettle Foods, Inc., 2006 U.S. Dist. LEXIS 97200 (C.D. Cal. Mar. 2, 2006); McNeil-PPC, Inc. v. 
Merisant Co., 2004 U.S. Dist. LEXIS 27733 (D.P.R. July 29, 2004).



183. See text accompanying note 156, supra.
184. See, e.g., SmithKline Beecham Consumer Healthcare, L.P. v. Johnson & Johnson-Merck, 



2001 U.S. Dist. LEXIS 7061, at *37 (S.D.N.Y. June 1, 2001) (survey to assess implied falsity of a 
commercial not probative in the absence of a control group); Consumer American Home Prods. Corp. 
v. Procter & Gamble Co., 871 F. Supp. 739, 749 (D.N.J. 1994) (discounting survey results based on 
failure to control for participants’ preconceived notions); ConAgra, Inc. v. Geo. A. Hormel & Co., 
784 F. Supp. 700, 728 (D. Neb. 1992) (“Since no control was used, the . . . study, standing alone, 
must be significantly discounted.”), aff’d, 990 F.2d 368 (8th Cir. 1993).



185. Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., No. 94727-C, 1994 
U.S. Dist. LEXIS 19277, at *10–11 (S.D. Ind. June 27, 1994), aff’d, 34 F.3d 410 (7th Cir. 1994). In 
Indianapolis Colts, the district court described a survey conducted by the plaintiff’s expert in which 
half of the interviewees were shown a shirt with the name “Baltimore CFL Colts” on it and half 
were shown a shirt on which the word “Horses” had been substituted for the word “Colts.” Id. The 
court noted that the comparison of reactions to the horse and colt versions of the shirt made it pos-
sible “to determine the impact from the use of the word ‘Colts.’” Id. at *11. See also Quality Inns 
Int’l, Inc. v. McDonald’s Corp., 695 F. Supp. 198, 218 (D. Md. 1988) (survey revealed confusion 
between McDonald’s and McSleep, but control survey revealed no confusion between McDonald’s 
and McTavish). See also Simon Prop. Group L.P. v. MySimon, Inc., 104 F. Supp. 2d 1033 (S.D. Ind. 
2000) (court criticized the survey design based on the absence of a control that could show that results 
were produced by legally relevant confusion).
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less ambiguous findings, which may lead to a resolution before a preliminary 
injunction hearing or trial occurs. 



A less common use of control methodology is a control question. Rather than 
administering a control stimulus to a separate group of respondents, the survey asks 
all respondents one or more control questions along with the question about the 
product or service at issue. In a trademark dispute, for example, a survey indicated 
that 7.2% of respondents believed that “The Mart” and “K-Mart” were owned by 
the same individuals. The court found no likelihood of confusion based on survey 
evidence that 5.7% of the respondents also thought that “The Mart” and “King’s 
Department Store” were owned by the same source.186



Similarly, a standard technique used to evaluate whether a brand name is 
generic is to present survey respondents with a series of product or service names 
and ask them to indicate in each instance whether they believe the name is a brand 
name or a common name. By showing that 68% of respondents considered Teflon 
a brand name (a proportion similar to the 75% of respondents who recognized 
the acknowledged trademark Jell-O as a brand name, and markedly different from 
the 13% who thought aspirin was a brand name), the makers of Teflon retained 
their trademark.187



Every measure of opinion or belief in a survey reflects some degree of error. 
Control groups and, as a second choice, control questions are the most reliable 
means for assessing response levels against the baseline level of error associated 
with a particular question. 



G.  What Limitations Are Associated with the Mode of Data 
Collection Used in the Survey? 



Three primary methods have traditionally been used to collect survey data: 
(1) in-person interviews, (2) telephone interviews, and (3) mail questionnaires.188 
Recently, in the wake of increasing use of the Internet, researchers have added 
Web-based surveys to their arsenal of tools. Surveys using in-person and telephone 
interviews, too, now regularly rely on computerized data collection.189



186. S.S. Kresge Co. v. United Factory Outlet, Inc., 598 F.2d 694, 697 (1st Cir. 1979). Note 
that the aggregate percentages reported here do not reveal how many of the same respondents were 
confused by both names, an issue that may be relevant in some situations. See Joseph L. Gastwirth, 
Reference Guide on Survey Research, 36 Jurimetrics J. 181, 187–88 (1996) (review essay). 



187. E.I. du Pont de Nemours & Co. v. Yoshida Int’l, Inc., 393 F. Supp. 502, 526–27 & n.54 
(E.D.N.Y. 1975); see also Donchez v. Coors Brewing Co., 392 F.3d 1211, 1218 (10th Cir. 2004) 
(respondents evaluated eight brand and generic names in addition to the disputed name). A similar 
approach is used in assessing secondary meaning.



188. Methods also may be combined, as when the telephone is used to “screen” for eligible 
respondents, who then are invited to participate in an in-person interview. 



189. Wright & Marsden, supra note 1, at 13–14.
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The interviewer conducting a computer-assisted interview (CAI), whether by 
telephone (CATI) or face-to-face (CAPI), follows the computer-generated script 
for the interview and enters the respondent’s answers as the interview proceeds. 
A primary advantage of CATI and other CAI procedures is that skip patterns can 
be built into the program. If, for example, the respondent answers yes when asked 
whether she has ever been the victim of a burglary, the computer will generate 
further questions about the burglary; if she answers no, the program will automati-
cally skip the followup burglary questions. Interviewer errors in following the skip 
patterns are therefore avoided, making CAI procedures particularly valuable when 
the survey involves complex branching and skip patterns.190 CAI procedures also 
can be used to control for order effects by having the program rotate the order in 
which the questions or choices are presented.191



Recent innovations in CAI procedures include audio computer-assisted self-
interviewing (ACASI) in which the respondent listens to recorded questions 
over the telephone or reads questions from a computer screen while listening to 
recorded versions of them through headphones. The respondent then answers 
verbally or on a keypad. ACASI procedures are particularly useful for collecting 
sensitive information (e.g., illegal drug use and other HIV risk behavior).192



All CAI procedures require additional planning to take advantage of the 
potential for improvements in data quality. When a CAI protocol is used in a sur-
vey presented in litigation, the party offering the survey should supply for inspec-
tion the computer program that was used to generate the interviews. Moreover, 
CAI procedures do not eliminate the need for close monitoring of interviews 
to ensure that interviewers are accurately reading the questions in the interview 
protocol and accurately entering the respondent’s answers.



The choice of any data collection method for a survey should be justified by 
its strengths and weaknesses. 



1. In-person interviews



Although costly, in-person interviews generally are the preferred method of data 
collection, especially when visual materials must be shown to the respondent 
under controlled conditions.193 When the questions are complex and the inter-
viewers are skilled, in-person interviewing provides the maximum opportunity to 



190. Willem E. Saris, Computer-Assisted Interviewing 20, 27 (1991). 
191. See, e.g., Intel Corp. v. Advanced Micro Devices, Inc., 756 F. Supp. 1292, 1296–97 (N.D. 



Cal. 1991) (survey designed to test whether the term 386 as applied to a microprocessor was generic 
used a CATI protocol that tested reactions to five terms presented in rotated order). 



192. See, e.g., N. Galai et al., ACASI Versus Interviewer-Administered Questionnaires for Sensitive 
Risk Behaviors: Results of a Cross-Over Randomized Trial Among Injection Drug Users (abstract, 2004), 
available at http://gateway.nlm.nih.gov/MeetingAbstracts/ma?f=102280272.html.



193. A mail survey also can include limited visual materials but cannot exercise control over 
when and how the respondent views them. 
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clarify or probe. Unlike a mail survey, both in-person and telephone interviews 
have the capability to implement complex skip sequences (in which the respon-
dent’s answer determines which question will be asked next) and the power to 
control the order in which the respondent answers the questions. Interviewers also 
can directly verify who is completing the survey, a check that is unavailable in mail 
and Web-based surveys. As described infra Section V.A, appropriate interviewer 
training, as well as monitoring of the implementation of interviewing, is necessary 
if these potential benefits are to be realized. Objections to the use of in-person 
interviews arise primarily from their high cost or, on occasion, from evidence of 
inept or biased interviewers. In-person interview quality in recent years has been 
assisted by technology. Using computer-assisted personal interviewing (CAPI), the 
interviewer reads the questions off the screen of a laptop computer and then enters 
responses directly.194 This support makes it easier to follow complex skip patterns 
and to promptly submit results via the Internet to the survey center.



2. Telephone interviews



Telephone surveys offer a comparatively fast and lower-cost alternative to in-person 
surveys and are particularly useful when the population is large and geographically 
dispersed. Telephone interviews (unless supplemented with mailed or e-mailed 
materials) can be used only when it is unnecessary to show the respondent any 
visual materials. Thus, an attorney may present the results of a telephone survey 
of jury-eligible citizens in a motion for a change of venue in order to provide 
evidence that community prejudice raises a reasonable suspicion of potential jury 
bias.195 Similarly, potential confusion between a restaurant called McBagel’s and the 
McDonald’s fast-food chain was established in a telephone survey. Over objections 
from defendant McBagel’s that the survey did not show respondents the defendant’s 
print advertisements, the court found likelihood of confusion based on the sur-
vey, noting that “by soliciting audio responses[, the telephone survey] was closely 
related to the radio advertising involved in the case.”196 In contrast, when words 
are not sufficient because, for example, the survey is assessing reactions to the trade 



194. Wright & Marsden, supra note 1, at 13.
195. See, e.g., State v. Baumruk, 85 S.W.3d 644 (Mo. 2002). (overturning the trial court’s 



decision to ignore a survey that found about 70% of county residents remembered the shooting that 
led to the trial and that of those who had heard about the shooting, 98% believed that the defendant 
was either definitely guilty or probably guilty); State v. Erickstad, 620 N.W.2d 136, 140 (N.D. 2000) 
(denying change of venue motion based on media coverage, concluding that “defendants [need to] 
submit qualified public opinion surveys, other opinion testimony, or any other evidence demonstrat-
ing community bias caused by the media coverage”). For a discussion of surveys used in motions for 
change of venue, see Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental Research 
Methods in Litigation, Part II, 40 Rutgers L. Rev. 467, 470–74 (1988); National Jury Project, Jurywork: 
Systematic Techniques (2d ed. 2008). 



196. McDonald’s Corp. v. McBagel’s, Inc., 649 F. Supp. 1268, 1278 (S.D.N.Y. 1986). 
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dress or packaging of a product that is alleged to promote confusion, a telephone 
survey alone does not offer a suitable vehicle for questioning respondents.197



In evaluating the sampling used in a telephone survey, the trier of fact should 
consider:



1. Whether (when prospective respondents are not business personnel) some 
form of random-digit dialing198 was used instead of or to supplement 
telephone numbers obtained from telephone directories, because a high 
percentage of all residential telephone numbers in some areas may be 
unlisted;199 



2. Whether any attempt was made to include cell phone users, particularly 
the growing subpopulation of individuals who rely solely on cell phones 
for telephone services;200



3. Whether the sampling procedures required the interviewer to sample 
within the household or business, instead of allowing the interviewer 
to administer the survey to any qualified individual who answered the 
telephone;201 and



4. Whether interviewers were required to call back multiple times at several 
different times of the day and on different days to increase the likelihood 
of contacting individuals or businesses with different schedules.202



197. See Thompson Med. Co. v. Pfizer Inc., 753 F.2d 208 (2d Cir. 1985); Incorporated Publ’g 
Corp. v. Manhattan Magazine, Inc., 616 F. Supp. 370 (S.D.N.Y. 1985), aff’d without op., 788 F.2d 3 
(2d Cir. 1986). 



198. Random-digit dialing provides coverage of households with both listed and unlisted tele-
phone numbers by generating numbers at random from the sampling frame of all possible telephone 
numbers. James M. Lepkowski, Telephone Sampling Methods in the United States, in Telephone Survey 
Methodology 81–91 (Robert M. Groves et al. eds., 1988). 



199. Studies comparing listed and unlisted household characteristics show some important dif-
ferences. Id. at 76. 



200. According to a 2009 study, an estimated 26.5% of households cannot be reached by landline 
surveys, because 2.0% have no phone service and 24.5% have only a cell phone. Stephen J. Blumberg 
& Julian V. Luke, Wireless Substitution: Early Release of Estimates Based on the National Health 
Interview Survey, July–December 2009 (2010), available at http://www.cdc.gov/nchs/data/nhis/
earlyrelease/wireless201005.pdf. People who can be reached only by cell phone tend to be younger 
and are more likely to be African American or Hispanic and less likely to be married or to own their 
home than individuals reachable on a landline. Although at this point, the effect on estimates from 
landline-only telephone surveys appears to be minimal on most topics, on some issues (e.g., voter reg-
istration) and within the population of young adults, the gap may warrant consideration. Scott Keeter 
et al., What’s Missing from National RDD Surveys? The Impact of the Growing Cell-Only Population, Paper 
presented at the 2007 Conference of AAPOR, May 2007.



201. This is a consideration only if the survey is sampling individuals. If the survey is seeking 
information on the household, more than one individual may be able to answer questions on behalf 
of the household. 



202. This applied equally to in-person interviews.
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Telephone surveys that do not include these procedures may not provide 
precise measures of the characteristics of a representative sample of respondents, 
but may be adequate for providing rough approximations. The vulnerability of 
the survey depends on the information being gathered. More elaborate procedures 
are advisable for achieving a representative sample of respondents if the survey 
instrument requests information that is likely to differ for individuals with listed 
telephone numbers versus individuals with unlisted telephone numbers, individu-
als rarely at home versus those usually at home, or groups who are more versus 
less likely to rely exclusively on cell phones.



The report submitted by a survey expert who conducts a telephone survey 
should specify:



1. The procedures that were used to identify potential respondents, including 
both the procedures used to select the telephone numbers that were called 
and the procedures used to identify the qualified individual to question), 



2. The number of telephone numbers for which no contact was made; and 
3. The number of contacted potential respondents who refused to participate 



in the survey.203



Like CAPI interviewing,204 computer-assisted telephone interviewing (CATI) 
facilitates the administration and data entry of large-scale surveys.205 A computer 
protocol may be used to generate and dial telephone numbers as well as to guide 
the interviewer. 



3. Mail questionnaires 



In general, mail surveys tend to be substantially less costly than both in-person and 
telephone surveys.206 Response rates tend to be lower for self-administered mail sur-
veys than for telephone or face-to-face surveys, but higher than for their Web-based 
equivalents.207 Procedures that raise response rates include multiple mailings, highly 
personalized communications, prepaid return envelopes, incentives or gratuities, 
assurances of confidentiality, first-class outgoing postage, and followup reminders.208



203. Additional disclosure and reporting features applicable to surveys in general are described 
in Section VII.B, infra.



204. See text accompanying note 194, supra.
205. See Roger Tourangeau et al., The Psychology of Survey Response 289 (2000); Saris, supra 



note 190. 
206. See Chase H. Harrison, Mail Surveys and Paper Questionnaires, in Handbook of Survey 



Research, supra note 1, at 498, 499. 
207. See Mick Couper et al., A Comparison of Mail and E-Mail for a Survey of Employees in Federal 



Statistical Agencies, 15 J. Official Stat. 39 (1999); Mick Couper, Web Surveys: A Review of Issues and 
Approaches 464, 473 (2001).



208. See, e.g., Richard J. Fox et al., Mail Survey Response Rate: A Meta-Analysis of Selected 
Techniques for Inducing Response, 52 Pub. Op. Q. 467, 482 (1988); Kenneth D. Hopkins & Arlen R. 
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A mail survey will not produce a high rate of return unless it begins with an 
accurate and up-to-date list of names and addresses for the target population. Even 
if the sampling frame is adequate, the sample may be unrepresentative if some 
individuals are more likely to respond than others. For example, if a survey targets 
a population that includes individuals with literacy problems, these individuals will 
tend to be underrepresented. Open-ended questions are generally of limited value 
on a mail survey because they depend entirely on the respondent to answer fully 
and do not provide the opportunity to probe or clarify unclear answers. Similarly, 
if eligibility to answer some questions depends on the respondent’s answers to 
previous questions, such skip sequences may be difficult for some respondents 
to follow. Finally, because respondents complete mail surveys without supervision, 
survey personnel are unable to prevent respondents from discussing the questions 
and answers with others before completing the survey and to control the order in 
which respondents answer the questions. Although skilled design of questionnaire 
format, question order, and the appearance of the individual pages of a survey can 
minimize these problems,209 if it is crucial to have respondents answer questions in 
a particular order, a mail survey cannot be depended on to provide adequate data.



4. Internet surveys 



A more recent innovation in survey technology is the Internet survey in which 
potential respondents are contacted and their responses are collected over the 
Internet. Internet surveys in principle can reduce substantially the cost of reach-
ing potential respondents. Moreover, they offer some of the advantages of in-
person interviews by enabling the respondent to view pictures, videos, and lists 
of response choices on the computer screen during the survey. A further advan-
tage is that whenever a respondent answers questions presented on a computer 
screen, whether over the Internet or in a dedicated facility, the survey can build 
in a variety of controls. In contrast to a mail survey in which the respondent can 
examine and/or answer questions out of order and may mistakenly skip questions, 
a computer-administered survey can control the order in which the questions are 
displayed so that the respondent does not see a later question before answering 
an earlier one and so that the respondent cannot go back to change an answer 
previously given to an earlier question in light of the questions that follow it. 
The order of the questions or response options can be rotated easily to control 
for order effects. In addition, the structure permits the survey to remind, or even 
require, the respondent to answer a question before the next question is presented. 
One advantage of computer-administered surveys over interviewer-administered 



Gullickson, Response Rates in Survey Research: A Meta-Analysis of the Effects of Monetary Gratuities, 61 J. 
Experimental Educ. 52, 54–57, 59 (1992); Eleanor Singer et al., Confidentiality Assurances and Response: 
A Quantitative Review of the Experimental Literature, 59 Pub. Op. Q. 66, 71 (1995); see generally Don A. 
Dillman, Internet Mail and Mixed-Mode Surveys: The Tailored Design Method (3d ed. 2009).



209. Dilman, supra note 208, at 151–94.
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surveys is that they eliminate interviewer error because the computer presents the 
questions and the respondent records her own answers.



Internet surveys do have limitations, and many questions remain about the 
extent to which those limitations impair the quality of the data they provide. A 
key potential limitation is that respondents accessible over the Internet may not 
fairly represent the relevant population whose responses the survey was designed 
to measure. Although Internet access has not approached the 95% penetration 
achieved by the telephone, the proportion of individuals with Internet access has 
grown at a remarkable rate, as has the proportion of individuals who regularly 
use a computer. For example, according to one estimate, use of the Internet 
among adults jumped from 22% in 1997 to 60% in 2003.210 Despite this rapid 
expansion, a digital divide still exists, so that the “have-nots” are less likely to be 
represented in surveys that depend on Internet access. The effect of this divide on 
survey results will depend on the population the survey is attempting to capture. 
For example, if the target population consists of computer users, any bias from 
systematic underrepresentation is likely to be minimal. In contrast, if the target 
population consists of owners of television sets, a proportion of whom may not 
have Internet access, significant bias is more likely. The trend toward greater 
access to the Internet is likely to continue, and the issue of underrepresentation 
may disappear in time. At this point, a party presenting the results of a Web-based 
survey should be prepared to provide evidence on how coverage limitations may 
have affected the pattern of survey results.



Even if noncoverage error is not a significant concern, courts evaluating a 
Web-based survey must still determine whether the sampling approach is ade-
quate. That evaluation will depend on the type of Internet survey involved, 
because Web-based surveys vary in fundamental ways.



At one extreme is the list-based Web survey. This Web survey is sent to a 
closed set of potential respondents drawn from a list that consists of the e-mail 
addresses of the target individuals (e.g., all students at a university or employees at 
a company where each student or employee has a known e-mail address).



At the other extreme is the self-selected Web survey in which Web users in 
general, or those who happen to visit a particular Web site, are invited to express 
their views on a topic and they participate simply by volunteering. Whereas the 
list-based survey enables the researcher to evaluate response rates and often to assess 
the representativeness of respondents on a variety of characteristics, the self-selected 
Web survey provides no information on who actually participates or how represen-
tative the participants are. Thus, it is impossible to evaluate nonresponse error or 
even participation rates. Moreover, participants are very likely to self-select on the 
basis of the nature of the topic. These self-selected pseudosurveys resemble reader 
polls published in magazines and do not meet standard criteria for legitimate surveys 



210. Jennifer C. Day et al., Computer and Internet Use in the United States: 2003, 8–9 (U.S. 
Census Bureau 2005). 
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admissible in court.211 Occasionally, proponents of such polls tout the large number 
of respondents as evidence of the weight the results should be given, but the size 
of the sample cannot cure the likely participation bias in such voluntary polls.212



Between these two extremes is a large category of Web-based survey 
approaches that researchers have developed to address concerns about sampling 
bias and nonresponse error. For example, some approaches create a large database 
of potential participants by soliciting volunteers through appeals on well-traveled 
sites.213 Based on the demographic data collected from those who respond to the 
appeals, a sample of these panel members are asked to participate in a particular 
survey by invitation only. Responses are weighted to reduce selection bias.214 An 
expert presenting the results from such a survey should be prepared to explain why 
the particular weighting approach can be relied upon to achieve that purpose.215



Another approach that is more costly uses probability sampling from the initial 
contact with a potential respondent. Potential participants are initially contacted 
by telephone using random-digit dialing procedures. Those who lack Internet 
access are provided with the technology to participate. Members from the panel 
are then invited to participate in a particular survey, and the researchers know 
the characteristics of participants and nonparticipants from the initial telephone 
contact.216 For all surveys that rely on preselected panels, whether nonrandomly 
or randomly selected, questions have been raised about panel conditioning (i.e., 
the effect of having participants in earlier surveys respond to later surveys) and the 
relatively low rate of response to survey invitations. An expert presenting results 
from a Web-based survey should be prepared to address these issues and to discuss 
how they may have affected the results.



Finally, the recent proliferation of Internet surveys has stimulated a growing 
body of research on the influence of formatting choices in Web surveys. Evidence 
from this research indicates that formatting decisions can significantly affect the 
quality of survey responses.217



211. See, e.g., Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007) 
(report on results from AOL “instant poll” excluded). 



212. See, e.g., Couper (2001), supra note 207, at 480–81 (a self-selected Web survey conducted 
by the National Geographic Society through its Web site attracted 50,000 responses; a comparison 
of the Canadian respondents with data from the Canadian General Social Survey telephone survey 
conducted using random-digit dialing showed marked differences on a variety of response measures).



213. See, e.g., Ecce Panis, Inc. v. Maple Leaf Bakery, Inc. 2007 U.S. Dist. LEXIS 85780 (D. 
Ariz. Nov. 7, 2007).



214. See, e.g., Philip Morris USA, Inc. v. Otamedia Limited, 2005 U.S. Dist. LEXIS 1259 
(S.D.N.Y. Jan. 28, 2005).



215. See, e.g., A&M Records, Inc. v. Napster, Inc. 2000 WL 1170106 (N.D. Cal. Aug. 10, 
2000) (court refused to rely on results from Internet panel survey when expert presenting the results 
showed lack of familiarity with panel construction and weighting methods).



216. See, e.g., Price v. Philip Morris, Inc., 219 Ill. 2d 182, 848 N.E.2d 1 (2005).
217. See, e.g., Mick P. Couper et al., What They See Is What We Get: Response Options for Web 



Surveys, 22 Soc. Sci. Computer Rev. 111 (2004) (comparing order effects with radio button and 
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A final approach to data collection does not depend on a single mode, but 
instead involves a mixed-mode approach. By combining modes, the survey design 
may increase the likelihood that all sampling members of the target population 
will be contacted. For example, a person without a landline may be reached by 
mail or e-mail. Similarly, response rates may be increased if members of the target 
population are more likely to respond to one mode of contact versus another. For 
example, a person unwilling to be interviewed by phone may respond to a written 
or e-mail contact. If a mixed-mode approach is used, the questions and structure 
of the questionnaires are likely to differ across modes, and the expert should be 
prepared to address the potential impact of mode on the answers obtained.218 



V. Surveys Involving Interviewers
A. Were the Interviewers Appropriately Selected and Trained? 
A properly defined population or universe, a representative sample, and clear and 
precise questions can be depended on to produce trustworthy survey results only if 
“sound interview procedures were followed by competent interviewers.”219 Prop-
erly trained interviewers receive detailed written instructions on everything they 
are to say to respondents, any stimulus materials they are to use in the survey, and 
how they are to complete the interview form. These instructions should be made 
available to the opposing party and to the trier of fact. Thus, interviewers should 
be told, and the interview form on which answers are recorded should indicate, 
which responses, if any, are to be read to the respondent. Moreover, inter viewers 
should be instructed to record verbatim the respondent’s answers, to indicate 
explicitly whenever they repeat a question to the respondent, and to record any 
statements they make to or supplementary questions they ask the respondent.



Interviewers require training to ensure that they are able to follow directions 
in administering the survey questions. Some training in general interviewing 
techniques is required for most interviews (e.g., practice in pausing to give the 
respondent enough time to answer and practice in resisting invitations to express 
the interviewer’s beliefs or opinions). Although procedures vary, there is evidence 
that interviewer performance suffers with less than a day of training in general 
interviewing skills and techniques for new interviewers.220



drop-box formats); Andy Peytchev et al., Web Survey Design: Paging Versus Scrolling, 70 Pub. Op. Q. 
212 (2006) (comparing the effects of presenting survey questions in a multitude of short pages or in 
long scrollable pages).



218. Don A. Dillman & Benjamin L. Messer, Mixed-Mode Surveys, in Wright & Marsden, supra 
note 1, at 550, 553.



219. Toys “R” Us, Inc. v. Canarsie Kiddie Shop, Inc., 559 F. Supp. 1189, 1205 (E.D.N.Y. 1983). 
220. Fowler & Mangione, supra note 158, at 117; Nora Cate Schaeffer et al., Interviewers and 



Interviewing, in Handbook of Survey Research, supra note 1, at 437, 460. 
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The more complicated the survey instrument is, the more training and 
experience the interviewers require. Thus, if the interview includes a skip pat-
tern (where, e.g., Questions 4–6 are asked only if the respondent says yes to 
Question 3, and Questions 8–10 are asked only if the respondent says no to Ques-
tion 3), interviewers must be trained to follow the pattern. Note, however, that 
in surveys conducted using CAPI or CATI procedures, the interviewer will be 
guided by the computer used to administer the questionnaire.



If the questions require specific probes to clarify ambiguous responses, inter-
viewers must receive instruction on when to use the probes and what to say. In 
some surveys, the interviewer is responsible for last-stage sampling (i.e., selecting 
the particular respondents to be interviewed), and training is especially crucial to 
avoid interviewer bias in selecting respondents who are easiest to approach or 
easiest to find.



Training and instruction of interviewers should include directions on the 
circumstances under which interviews are to take place (e.g., question only one 
respondent at a time outside the hearing of any other respondent). The trust-
worthiness of a survey is questionable if there is evidence that some interviews 
were conducted in a setting in which respondents were likely to have been 
distracted or in which others could overhear. Such evidence of careless adminis-
tration of the survey was one ground used by a court to reject as inadmissible a 
survey that purported to demonstrate consumer confusion.221



Some compromises may be accepted when surveys must be conducted swiftly. 
In trademark and deceptive advertising cases, the plaintiff’s usual request is for a 
preliminary injunction, because a delay means irreparable harm. Nonetheless, 
careful instruction and training of interviewers who administer the survey, as well 
as monitoring and validation to ensure quality control,222 and complete disclosure 
of the methods used for all of the procedures followed are crucial elements that, if 
compromised, seriously undermine the trustworthiness of any survey.



B.  What Did the Interviewers Know About the Survey and Its 
Sponsorship? 



One way to protect the objectivity of survey administration is to avoid telling 
interviewers who is sponsoring the survey. Interviewers who know the identity 
of the survey’s sponsor may affect results inadvertently by communicating to 
respondents their expectations or what they believe are the preferred responses of 
the survey’s sponsor. To ensure objectivity in the administration of the survey, it is 
standard interview practice in surveys conducted for litigation to do double-blind 



221. Toys “R” Us, 559 F. Supp. at 1204 (some interviews apparently were conducted in a 
bowling alley; some interviewees waiting to be interviewed overheard the substance of the interview 
while they were waiting).



222. See Section V.C, infra.
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research whenever possible: Both the interviewer and the respondent are blind 
to the sponsor of the survey and its purpose. Thus, the survey instrument should 
provide no explicit or implicit clues about the sponsorship of the survey or the 
expected responses. Explicit clues could include a sponsor’s letterhead appearing 
on the survey; implicit clues could include reversing the usual order of the yes and 
no response boxes on the interviewer’s form next to a crucial question, thereby 
potentially increasing the likelihood that no will be checked.223



Nonetheless, in some surveys (e.g., some government surveys), disclosure of 
the survey’s sponsor to respondents (and thus to interviewers) is required. Such 
surveys call for an evaluation of the likely biases introduced by interviewer or 
respondent awareness of the survey’s sponsorship. In evaluating the consequences 
of sponsorship awareness, it is important to consider (1) whether the sponsor has 
views and expectations that are apparent and (2) whether awareness is confined to 
the interviewers or involves the respondents. For example, if a survey concerning 
attitudes toward gun control is sponsored by the National Rifle Association, it is 
clear that responses opposing gun control are likely to be preferred. In contrast, 
if the survey on gun control attitudes is sponsored by the Department of Justice, 
the identity of the sponsor may not suggest the kinds of responses the sponsor 
expects or would find acceptable.224 When interviewers are well trained, their 
awareness of sponsorship may be a less serious threat than respondents’ aware-
ness. The empirical evidence for the effects of interviewers’ prior expectations on 
respondents’ answers generally reveals modest effects when the interviewers are 
well trained.225



 



C.  What Procedures Were Used to Ensure and Determine That 
the Survey Was Administered to Minimize Error and Bias?



Three methods are used to ensure that the survey instrument was implemented 
in an unbiased fashion and according to instructions. The first, monitoring the 
interviews as they occur, is done most easily when telephone surveys are used. 
A supervisor listens to a sample of interviews for each interviewer. Field settings 
make monitoring more difficult, but evidence that monitoring has occurred pro-
vides an additional indication that the survey has been reliably implemented. Some 



223. See Centaur Communications, Ltd. v. A/S/M Communications, Inc., 652 F. Supp. 1105, 
1111 n.3 (S.D.N.Y. 1987) (pointing out that reversing the usual order of response choices, yes or no, 
to no or yes may confuse interviewers as well as introduce bias), aff’d, 830 F.2d 1217 (2d Cir. 1987). 



224. See, e.g., Stanley Presser et al., Survey Sponsorship, Response Rates, and Response Effects, 73 
Soc. Sci. Q. 699, 701 (1992) (different responses to a university-sponsored telephone survey and a 
newspaper-sponsored survey for questions concerning attitudes toward the mayoral primary, an issue 
on which the newspaper had taken a position).



225. See, e.g., Seymour Sudman et al., Modest Expectations: The Effects of Interviewers’ Prior Expecta-
tions on Responses, 6 Soc. Methods & Res. 171, 181 (1977). 
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monitoring systems, both telephone and field, now use recordings, procedures that 
may require permission from respondents.



Second, validation of interviews occurs when respondents in a sample are 
recontacted to ask whether the initial interviews took place and to determine 
whether the respondents were qualified to participate in the survey. Validation 
callbacks may also collect data on a few key variables to confirm that the correct 
respondent has been interviewed. The standard procedure for validation of in-
person interviews is to telephone a random sample of about 10% to 15% of the 
respondents.226 Some attempts to reach the respondent will be unsuccessful, and 
occasionally a respondent will deny that the interview took place even though it 
did. Because the information checked is typically limited to whether the interview 
took place and whether the respondent was qualified, this validation procedure does 
not determine whether the initial interview as a whole was conducted properly. 
Nonetheless, this standard validation technique warns interviewers that their work 
is being checked and can detect gross failures in the administration of the survey. In 
computer-assisted interviews, further validation information can be obtained from 
the timings that can be automatically recorded when an interview occurs.



A third way to verify that the interviews were conducted properly is to exam-
ine the work done by each individual interviewer. By reviewing the interviews 
and individual responses recorded by each interviewer and comparing patterns 
of response across interviewers, researchers can identify any response patterns or 
inconsistencies that warrant further investigation.



When a survey is conducted at the request of a party for litigation rather than 
in the normal course of business, a heightened standard for validation checks may 
be appropriate. Thus, independent validation of a random sample of interviews by 
a third party rather than by the field service that conducted the interviews increases 
the trustworthiness of the survey results.227 



VI. Data Entry and Grouping of Responses
A.  What Was Done to Ensure That the Data Were Recorded 



Accurately?
Analyzing the results of a survey requires that the data obtained on each sampled 
element be recorded, edited, and often coded before the results can be tabulated 



226. See, e.g., Davis v. Southern Bell Tel. & Tel. Co., No. 89-2839, 1994 U.S. Dist. LEXIS 
13257, at *16 (S.D. Fla. Feb. 1, 1994); National Football League Properties, Inc. v. New Jersey Giants, 
Inc., 637 F. Supp. 507, 515 (D.N.J. 1986).



227. In Rust Environment & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997), 
the court criticized a survey in part because it “did not comport with accepted practice for independent 
validation of the results.” 
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and processed. Procedures for data entry should include checks for completeness, 
checks for reliability and accuracy, and rules for resolving inconsistencies. Accurate 
data entry is maximized when responses are verified by duplicate entry and com-
parison, and when data-entry personnel are unaware of the purposes of the survey. 



B.  What Was Done to Ensure That the Grouped Data Were 
Classified Consistently and Accurately? 



Coding of answers to open-ended questions requires a detailed set of instructions 
so that decision standards are clear and responses can be scored consistently and 
accurately. Two trained coders should independently score the same responses 
to check for the level of consistency in classifying responses. When the criteria 
used to categorize verbatim responses are controversial or allegedly inappropriate, 
those criteria should be sufficiently clear to reveal the source of disagreements. In 
all cases, the verbatim responses should be available so that they can be recoded 
using alternative criteria.228



VII.  Disclosure and Reporting 
A.  When Was Information About the Survey Methodology 



and Results Disclosed? 
Objections to the definition of the relevant population, the method of selecting 
the sample, and the wording of questions generally are raised for the first time 
when the results of the survey are presented. By that time it is often too late to 
correct methodological deficiencies that could have been addressed in the plan-
ning stages of the survey. The plaintiff in a trademark case229 submitted a set of 
proposed survey questions to the trial judge, who ruled that the survey results 



228. See, e.g., Revlon Consumer Prods. Corp. v. Jennifer Leather Broadway, Inc., 858 F. Supp. 
1268, 1276 (S.D.N.Y. 1994) (inconsistent scoring and subjective coding led court to find survey so 
unreliable that it was entitled to no weight), aff’d, 57 F.3d 1062 (2d Cir. 1995); Rock v.  Zimmerman, 
959 F.2d 1237, 1253 n.9 (3d Cir. 1992) (court found that responses on a change-of-venue survey 
incorrectly categorized respondents who believed the defendant was insane as believing he was 
guilty); Coca-Cola Co. v. Tropicana Prods., Inc., 538 F. Supp. 1091, 1094–96 (S.D.N.Y.) (plaintiff’s 
expert stated that respondents’ answers to the open-ended questions revealed that 43% of respondents 
thought Tropicana was portrayed as fresh squeezed; the court’s own tabulation found no more than 
15% believed this was true), rev’d on other grounds, 690 F.2d 312 (2d Cir. 1982); see also Cumberland 
Packing Corp. v. Monsanto Co., 140 F. Supp. 2d 241 (E.D.N.Y. 2001) (court examined verbatim 
responses that respondents gave to arrive at a confusion level substantially lower than the level reported 
by the survey expert).



229. Union Carbide Corp. v. Ever-Ready, Inc., 392 F. Supp. 280 (N.D. Ill. 1975), rev’d, 531 
F.2d 366 (7th Cir. 1976).



ECM Opp to CC Mot to Compel 
RX-A:8



Page 56 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Manual on Scientific Evidence



414



would be admissible at trial while reserving the question of the weight the evi-
dence would be given.230 The Seventh Circuit called this approach a commend-
able procedure and suggested that it would have been even more desirable if the 
parties had “attempt[ed] in good faith to agree upon the questions to be in such 
a survey.”231



The Manual for Complex Litigation, Second, recommended that parties be 
required, “before conducting any poll, to provide other parties with an outline of 
the proposed form and methodology, including the particular questions that will 
be asked, the introductory statements or instructions that will be given, and other 
controls to be used in the interrogation process.”232 The parties then were encour-
aged to attempt to resolve any methodological disagreements before the survey 
was conducted.233 Although this passage in the second edition of the Manual has 
been cited with apparent approval,234 the prior agreement that the Manual rec-
ommends has occurred rarely, and the Manual for Complex Litigation, Fourth, 
 recommends, but does not advocate requiring, prior disclosure and discussion of 
survey plans.235 As the Manual suggests, however, early disclosure can enable the 
parties to raise prompt objections that may permit corrective measures to be taken 
before a survey is completed.236



Rule 26 of the Federal Rules of Civil Procedure requires extensive disclosure 
of the basis of opinions offered by testifying experts. However, Rule 26 does 
not produce disclosure of all survey materials, because parties are not obligated 
to disclose information about nontestifying experts. Parties considering whether 
to commission or use a survey for litigation are not obligated to present a survey 
that produces unfavorable results. Prior disclosure of a proposed survey instrument 
places the party that ultimately would prefer not to present the survey in the posi-
tion of presenting damaging results or leaving the impression that the results are 
not being presented because they were unfavorable. Anticipating such a situation, 



230. Before trial, the presiding judge was appointed to the court of appeals, and so the case was 
tried by another district court judge



231. Union Carbide, 531 F.2d at 386. More recently, the Seventh Circuit recommended filing 
a motion in limine, asking the district court to determine the admissibility of a survey based on an 
examination of the survey questions and the results of a preliminary survey before the party undertakes 
the expense of conducting the actual survey. Piper Aircraft Corp. v. Wag-Aero, Inc., 741 F.2d 925, 
929 (7th Cir. 1984). On one recent occasion, the parties jointly developed a survey administered by 
a neutral third-party survey firm. Scott v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 
2008) (survey design, including multiple pretests, negotiated with the help of the magistrate judge).



232. MCL 2d, supra note 16, § 21.484. 
233. See id.
234. See, e.g., National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 



507, 514 n.3 (D.N.J. 1986).
235. MCL 4th, supra note 16, § 11.493 (“including the specific questions that will be asked, 



the introductory statements or instructions that will be given, and other controls to be used in the 
interrogation process.”). 



236. See id. 
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parties do not decide whether an expert will testify until after the results of the 
survey are available.



Nonetheless, courts are in a position to encourage early disclosure and dis-
cussion even if they do not lead to agreement between the parties. In McNeilab, 
Inc. v. American Home Products Corp.,237 Judge William C. Conner encouraged the 
parties to submit their survey plans for court approval to ensure their evidentiary 
value; the plaintiff did so and altered its research plan based on Judge Conner’s 
recommendations. Parties can anticipate that changes consistent with a judicial 
suggestion are likely to increase the weight given to, or at least the prospects of 
admissibility of, the survey.238



B.  Does the Survey Report Include Complete and Detailed 
Information on All Relevant Characteristics? 



The completeness of the survey report is one indicator of the trustworthiness of 
the survey and the professionalism of the expert who is presenting the results of 
the survey. A survey report generally should provide in detail:



 1. The purpose of the survey; 
 2. A definition of the target population and a description of the sampling 



frame;
 3. A description of the sample design, including the method of selecting 



respondents, the method of interview, the number of callbacks, respondent 
eligibility or screening criteria and method, and other pertinent information; 



 4. A description of the results of sample implementation, including the 
number of



  a. potential respondents contacted, 
  b. potential respondents not reached, 
  c. noneligibles,
  d. refusals, 
  e. incomplete interviews or terminations, and
  f. completed interviews; 
 5. The exact wording of the questions used, including a copy of each version 



of the actual questionnaire, interviewer instructions, and visual exhibits;239



237. 848 F.2d 34, 36 (2d Cir. 1988) (discussing with approval the actions of the district court). 
See also Hubbard v. Midland Credit Mgmt, 2009 U.S. Dist. LEXIS 13938 (S.D. Ind. Feb. 23, 2009) 
(court responded to plaintiff’s motions to approve survey methodology with a critique of the proposed 
methodology). 



238. Larry C. Jones, Developing and Using Survey Evidence in Trademark Litigation, 19 Memphis 
St. U. L. Rev. 471, 481 (1989). 



239. The questionnaire itself can often reveal important sources of bias. See Marria v. Broaddus, 
200 F. Supp. 2d 280, 289 (S.D.N.Y. 2002) (court excluded survey sent to prison administrators based 
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 6. A description of any special scoring (e.g., grouping of verbatim responses 
into broader categories); 



 7. A description of any weighting or estimating procedures used;
 8. Estimates of the sampling error, where appropriate (i.e., in probability 



samples); 
 9. Statistical tables clearly labeled and identified regarding the source of the 



data, including the number of raw cases forming the base for each table, 
row, or column; and 



10. Copies of interviewer instructions, validation results, and code books.240
 



Additional information to include in the survey report may depend on the nature 
of sampling design. For example, reported response rates along with the time 
each interview occurred may assist in evaluating the likelihood that non response 
biased the results. In a survey designed to assess the duration of employee preshift 
activities, workers were approached as they entered the workplace; records were 
not kept on refusal rates or the timing of participation in the study. Thus, it was 
impossible to rule out the plausible hypothesis that individuals who arrived early 
for their shift with more time to spend on preshift activities were more likely to 
participate in the study.241



Survey professionals generally do not describe pilot testing in their survey 
reports. They would be more likely to do so if courts recognized that surveys are 
improved by pilot work that maximizes the likelihood that respondents under-
stand the questions they are being asked. Moreover, the Federal Rules of Civil 
Procedure may require that a testifying expert disclose pilot work that serves as 
a basis for the expert’s opinion. The situation is more complicated when a non-
testifying expert conducts the pilot work and the testifying expert learns about the 
pilot testing only indirectly through the attorney’s advice about the relevant issues 



on questionnaire that began, “We need your help. We are helping to defend the NYS Department 
of Correctional Service in a case that involves their policy on intercepting Five-Percenter literature. 
Your answers to the following questions will be helpful in preparing a defense.”).



240. These criteria were adapted from the Council of American Survey Research Organiza-
tions, supra note 76, § III.B. Failure to supply this information substantially impairs a court’s ability 
to evaluate a survey. In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 532 
(D.N.J. 1997) (citing the first edition of this manual). But see Florida Bar v. Went for It, Inc., 515 
U.S. 618, 626–28 (1995), in which a majority of the Supreme Court relied on a summary of results 
prepared by the Florida Bar from a consumer survey purporting to show consumer objections to 
attorney solicitation by mail. In a strong dissent, Justice Kennedy, joined by three other Justices, found 
the survey inadequate based on the document available to the court, pointing out that the summary 
included “no actual surveys, few indications of sample size or selection procedures, no explanations 
of methodology, and no discussion of excluded results . . . no description of the statistical universe 
or scientific framework that permits any productive use of the information the so-called Summary of 
Record contains.” Id. at 640. 



241. See Chavez v. IBP, Inc., 2004 U.S. Dist. LEXIS 28838 (E.D. Wash. Aug. 18, 2004).
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in the case. Some commentators suggest that attorneys are obligated to disclose 
such pilot work.242



C.  In Surveys of Individuals, What Measures Were Taken to 
Protect the Identities of Individual Respondents? 



The respondents questioned in a survey generally do not testify in legal proceed-
ings and are unavailable for cross-examination. Indeed, one of the advantages of 
a survey is that it avoids a repetitious and unrepresentative parade of witnesses. 
To verify that interviews occurred with qualified respondents, standard survey 
practice includes validation procedures,243 the results of which should be included 
in the survey report.



Conflicts may arise when an opposing party asks for survey respondents’ 
names and addresses so that they can re-interview some respondents. The party 
introducing the survey or the survey organization that conducted the research 
generally resists supplying such information.244 Professional surveyors as a rule 
promise confidentiality in an effort to increase participation rates and to encour-
age candid responses, although to the extent that identifying information is col-
lected, such promises may not effectively prevent a lawful inquiry. Because failure 
to extend confidentiality may bias both the willingness of potential respondents 
to participate in a survey and their responses, the professional standards for sur-
vey researchers generally prohibit disclosure of respondents’ identities. “The 
use of survey results in a legal proceeding does not relieve the Survey Research 
Organization of its ethical obligation to maintain in confidence all Respondent-
identifiable information or lessen the importance of Respondent anonymity.”245 
Although no surveyor–respondent privilege currently is recognized, the need for 
surveys and the availability of other means to examine and ensure their trustwor-
thiness argue for deference to legitimate claims for confidentiality in order to avoid 
seriously compromising the ability of surveys to produce accurate information.246



242. See Yvonne C. Schroeder, Pretesting Survey Questions, 11 Am. J. Trial Advoc. 195, 197–201 
(1987). 



243. See supra Section V.C.
244. See, e.g., Alpo Petfoods, Inc. v. Ralston Purina Co., 720 F. Supp. 194 (D.D.C. 1989), aff’d 



in part and vacated in part, 913 F.2d 958 (D.C. Cir. 1990). 
245. Council of Am. Survey Res. Orgs., supra note 76, § I.A.3.f. Similar provisions are contained 



in the By-Laws of the American Association for Public Opinion Research. 
246. United States v . Dentsply Int’l, Inc., 2000 U.S. Dist. LEXIS 6994, at *23 (D. Del. May 10, 



2000) (Fed. R. Civ. P. 26(a)(1) does not require party to produce the identities of individual survey 
respondents); Litton Indus., Inc., No. 9123, 1979 FTC LEXIS 311, at *13 & n.12 (June 19, 1979) 
(Order Concerning the Identification of Individual Survey-Respondents with Their Questionnaires) 
(citing Frederick H. Boness & John F. Cordes, The Researcher–Subject Relationship: The Need for Protection 
and a Model Statute, 62 Geo. L.J. 243, 253 (1973)); see also Applera Corp. v. MJ Research, Inc., 389 
F. Supp. 2d 344, 350 (D. Conn. 2005) (denying access to names of survey respondents); Lampshire 
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Copies of all questionnaires should be made available upon request so that the 
opposing party has an opportunity to evaluate the raw data. All identifying infor-
mation, such as the respondent’s name, address, and telephone number, should be 
removed to ensure respondent confidentiality. 



VIII. Acknowledgment
Thanks are due to Jon Krosnick for his research on surveys and his always sage 
advice.



v. Procter & Gamble Co., 94 F.R.D. 58, 60 (N.D. Ga. 1982) (defendant denied access to personal 
identifying information about women involved in studies by the Centers for Disease Control based 
on Fed. R. Civ. P. 26(c) giving court the authority to enter “any order which justice requires to 
protect a party or persons from annoyance, embarrassment, oppression, or undue burden or expense.”) 
(citation omitted). 
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Glossary of Terms 
The following terms and definitions were adapted from a variety of sources, 
including Handbook of Survey Research (Peter H. Rossi et al. eds., 1st ed. 1983; 
Peter V. Marsden & James D. Wright eds., 2d ed. 2010); Measurement Errors in 
Surveys (Paul P. Biemer et al. eds., 1991); Willem E. Saris, Computer-Assisted 
Interviewing (1991); Seymour Sudman, Applied Sampling (1976). 



branching. A questionnaire structure that uses the answers to earlier questions 
to determine which set of additional questions should be asked (e.g., citizens 
who report having served as jurors on a criminal case are asked different 
questions about their experiences than citizens who report having served as 
jurors on a civil case). 



CAI (computer-assisted interviewing). A method of conducting interviews 
in which an interviewer asks questions and records the respondent’s answers 
by following a computer-generated protocol. 



CAPI (computer-assisted personal interviewing). A method of conducting 
face-to-face interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol.



CATI (computer-assisted telephone interviewing). A method of conducting 
telephone interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol. 



closed-ended question. A question that provides the respondent with a list of 
choices and asks the respondent to choose from among them. 



cluster sampling. A sampling technique allowing for the selection of sample 
elements in groups or clusters, rather than on an individual basis; it may 
significantly reduce field costs and may increase sampling error if elements 
in the same cluster are more similar to one another than are elements in dif-
ferent clusters. 



confidence interval. An indication of the probable range of error associated with 
a sample value obtained from a probability sample. 



context effect. A previous question influences the way the respondent perceives 
and answers a later question. 



convenience sample. A sample of elements selected because they were readily 
available. 



coverage error. Any inconsistencies between the sampling frame and the target 
population.



double-blind research. Research in which the respondent and the interviewer 
are not given information that will alert them to the anticipated or preferred 
pattern of response. 
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error score. The degree of measurement error in an observed score (see true 
score). 



full-filter question. A question asked of respondents to screen out those who 
do not have an opinion on the issue under investigation before asking them 
the question proper. 



mall intercept survey. A survey conducted in a mall or shopping center in 
which potential respondents are approached by a recruiter (intercepted) and 
invited to participate in the survey. 



multistage sampling design. A sampling design in which sampling takes place 
in several stages, beginning with larger units (e.g., cities) and then proceeding 
with smaller units (e.g., households or individuals within these units). 



noncoverage error. The omission of eligible population units from the sampling 
frame.



nonprobability sample. Any sample that does not qualify as a probability 
sample. 



open-ended question. A question that requires the respondent to formulate his 
or her own response. 



order effect. A tendency of respondents to choose an item based in part on the 
order of response alternatives on the questionnaire (see primacy effect and 
recency effect). 



parameter. A summary measure of a characteristic of a population (e.g., average 
age, proportion of households in an area owning a computer). Statistics are 
estimates of parameters. 



pilot test. A small field test replicating the field procedures planned for the 
full-scale survey; although the terms pilot test and pretest are sometimes used 
interchangeably, a pretest tests the questionnaire, whereas a pilot test generally 
tests proposed collection procedures as well. 



population. The totality of elements (individuals or other units) that have some 
common property of interest; the target population is the collection of ele-
ments that the researcher would like to study. Also, universe. 



population value, population parameter. The actual value of some char-
acteristic in the population (e.g., the average age); the population value is 
estimated by taking a random sample from the population and computing 
the corresponding sample value. 



pretest. A small preliminary test of a survey questionnaire. See pilot test. 



primacy effect. A tendency of respondents to choose early items from a list of 
choices; the opposite of a recency effect. 



probability sample. A type of sample selected so that every element in the 
population has a known nonzero probability of being included in the sample; 
a simple random sample is a probability sample. 
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probe. A followup question that an interviewer asks to obtain a more complete 
answer from a respondent (e.g., “Anything else?” “What kind of medical 
problem do you mean?”). 



quasi-filter question. A question that offers a “don’t know” or “no  opinion” 
option to respondents as part of a set of response alternatives; used to screen out 
respondents who may not have an opinion on the issue under investigation. 



random sample. See probability sample. 



recency effect. A tendency of respondents to choose later items from a list of 
choices; the opposite of a primacy effect. 



sample. A subset of a population or universe selected so as to yield information 
about the population as a whole. 



sampling error. The estimated size of the difference between the result obtained 
from a sample study and the result that would be obtained by attempting a 
complete study of all units in the sampling frame from which the sample was 
selected in the same manner and with the same care. 



sampling frame. The source or sources from which the individuals or other 
units in a sample are drawn. 



secondary meaning. A descriptive term that becomes protectable as a trademark 
if it signifies to the purchasing public that the product comes from a single 
producer or source. 



simple random sample. The most basic type of probability sample; each unit in 
the population has an equal probability of being in the sample, and all possible 
samples of a given size are equally likely to be selected. 



skip pattern, skip sequence. A sequence of questions in which some should 
not be asked (should be skipped) based on the respondent’s answer to a previ-
ous question (e.g., if the respondent indicates that he does not own a car, he 
should not be asked what brand of car he owns). 



stratified sampling. A sampling technique in which the researcher subdivides 
the population into mutually exclusive and exhaustive subpopulations, or 
strata; within these strata, separate samples are selected. Results can be com-
bined to form overall population estimates or used to report separate within-
stratum estimates. 



survey-experiment. A survey with one or more control groups, enabling the 
researcher to test a causal proposition.



survey population. See population. 



systematic sampling. A sampling technique that consists of a random starting 
point and the selection of every nth member of the population; it is gener-
ally analyzed as if it were a simple random sample and generally produces the 
same results.. 



target population. See population. 
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trade dress. A distinctive and nonfunctional design of a package or product pro-
tected under state unfair competition law and the federal Lanham Act § 43(a), 
15 U.S.C. § 1125(a) (1946) (amended 1992). 



true score. The underlying true value, which is unobservable because there is always 
some error in measurement; the observed score = true score + error score. 



universe. See population. 
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Introduction
The Marketing Research Association’s (MRA) Code of Marketing Research Standards (Code) is designed to promote 
an ethical culture in the marketing research profession where principles of honesty, professionalism, fairness and 
confidentiality combine to support the profession’s success. The Code sets standards of ethical conduct for all MRA 
members applied against the background of applicable law. 



The Code requires that MRA members – regardless of research type or approach they employ – act to instill 
confidence in research quality to improve its acceptance, and to encourage participation by respecting the public’s 
rights as respondents. The Code addresses the responsibilities of marketing researchers to each other, the public 
and anyone benefiting from research and the decisions resulting from it.



The Code is intended to evolve with the profession. It is to be applied in the spirit as well as the letter of its 
principles.



Additionally, MRA’s Best Practices dovetail with the Code to include conduct and considerations that describe real-
world behavior expected of marketing researchers. Resources regarding specific laws and issues affecting the 
marketing research profession also are provided for reference. MRA’s website hosts a glossary of research terms to 
assist readers of the Code as well. 



MRA does not provide its members with legal advice. The Code is not intended to constitute, and should not be 
construed as providing, legal advice. If MRA members have questions about the Code or legal matters, MRA 
recommends that they consult counsel.



Applicability and Enforcement
MRA requires its members to review and commit to the Code as part of their membership application and annual 
membership renewal. In so doing, members grant MRA the authority to enforce the Code. The Code offers fair and 
transparent enforcement and adjudication processes to MRA members and the public. Failure to abide by the Code 
may result in a range of sanctions, including publicized expulsion from the association. 



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational damage 
to the profession is at risk, the SEC may begin an investigation.



Further information regarding enforcement may be found in the Enforcement FAQ section of this document before 
the appendices.  



Review
MRA’s SEC is charged with reviewing the Code annually or as frequently as needed to determine whether changes 
are warranted. The Committee’s findings are then presented to the MRA Board of Directors for adoption, rejection 
or modification.



This edition of the Code is the result of an extensive review by the SEC whose members include Chairman Jay 
White, PRC, Elyse Gammer, Cathy Scott and Merrill Shugoll, PRC. Additional review was completed by Grant 
Benson, Patrick Glaser, Paul Richard McCullough, Annie Pettit and Richard Spreng. MRA’s 2013-2014 Board of 
Directors also contributed to and approved the Code, aided by MRA staffers Amy Shields, Howard Feinberg, Linda 
Pylant, Ann Morgan and David Almy. 
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Article I – Responsibility to Respondents and Prospective Respondents
Each of the 42 Principles listed below should be considered to begin with “MRA members will…”



General Conduct



1. Treat respondents with respect and in a professional manner.



2. Protect the rights of respondents, including the right to refuse to participate in part or all of 
the research process.



Researchers must respect the bounds of cooperation set by respondents, who control the parameters under 
which information is given. In practice, this means all of the following: 
• Respondent agreement to participate in research must be obtained upfront, rather than after the fact.
• Consent must be granted freely, without coercion.
• Consent may be withdrawn by the respondent at any point during the contact.
• Consent must be granted expressly for participation in any subsequent studies.
• An explicit opt-out request for any future contact or participation at any point during the process will be 



honored.
• All reasonable precautions are taken so that respondents are in no way adversely affected as a result of 



their participation in a marketing research project.



Exceptions: In limited circumstances of passive user data collection, no opportunity may exist for respondents 
to refuse to participate. 



See Principle 11 for further considerations.



3. Influence no respondent’s opinion or attitude through direct or indirect attempts, including 
the framing or order of questions. 



During screening, prequalification or other qualification procedures and data collection, great care must be 
taken to source and collect information impartially so that research results accurately reflect reality. 



Exceptions: Projects intending to determine how opinions can be manipulated such as message testing. 



4. Protect the privacy of respondents. Keep confidential all information/data that could identify 
respondents to third-parties without the respondents’ consent. If such permission is given, it 
must be documented and the data may be used only for the purpose to which the 
respondent has agreed.



Exceptions: Respondent identification information may be used or revealed:
• In customer satisfaction research, where the express, expected results of all parties is that the client or 



client’s agent will receive the information for follow-up and the respondent has given permission for 
subsequent contact.



• In processing the data and merging data files.
• To append client or third-party data to a survey-based data file.
• In social listening research where usernames and userphotos are an unavoidable component; and or
• In compliance with a court order or other demand from a legal authority.



MRA CODE OF MARKETING RESEARCH STANDARDS            OCTOBER 2013



! 2
ECM Opp to CC Mot to Compel 
RX-A:9



Page 4 of 20











5. Proactively or upon request identify by name the research organization collecting data.



Purpose of Use



6. Obtain consent from respondents prior to utilizing their data in a manner materially 
different from that to which the respondent has agreed. 



7. Ensure that respondent information collected during any study will not be used for sales, 
solicitations, push polling or any other non-research purpose.



Commingling research with sales or advocacy undermines the integrity of the research process and deters 
respondent cooperation. In addition, the possibility of harm from data sharing – such as health insurance 
companies adjusting an individual’s costs based on information disclosed about their health behaviors or 
financial companies denying someone credit based on their propensity for online shopping – are the focus of 
growing public debate about Big Data and data brokers. Respondents should be assured that information 
shared in a study will only be used for research.



Transparency



8. Make factually correct statements to secure cooperation, including for database/sample 
development, and honor all promises made to respondents including but not limited to the 
use of data. 



Exceptions: In limited instances, bona fide research projects may require, as part of their design, that 
respondents remain unaware of specific details such as in message testing. In such cases, upfront instructions 
to respondents should be truthful and furnish as much information as possible for a respondent to provide 
informed consent and they should be fully debriefed upon conclusion of contact, when applicable. 



9. Ensure that respondents are informed at the outset if an interview or discussion is being 
audio or video recorded and obtain written consent if the recorded interview or discussion 
will be viewed by a third-party or reproduced for outside use.



The requirement for consent must be requested of the respondent if it is their specific interview or discussion 
that will be subject to the audio and video recording. State laws that apply to monitoring or recording may 
also require consent from all parties subject to the audio or video recording.



10. Not represent non-research activity as research. 



Conducting commercial or political activities under the guise of opinion and marketing research undermines 
public trust in the profession and erodes the goodwill that makes research possible. Members will never 
represent non-research activities as research studies. These non-research activities include, but are not limited 
to: 
• Questions whose sole objective is to obtain personally identifiable information (PII) about respondents 



whether for legal, political, direct sales, private or other purposes. 
• The compilation of lists, registers or databanks of names and addresses for any non-research purpose, such 



as in canvassing or fund raising. 



MRA CODE OF MARKETING RESEARCH STANDARDS OCTOBER 2013



! 3
ECM Opp to CC Mot to Compel 
RX-A:9



Page 5 of 20











• Industrial, commercial or any other form of espionage that could cause harm to an individual or 
organization.



• The acquisition of information for use by credit rating services or similar organizations.
• Sales or promotional approaches to the respondent.
• Engagement or interactions with people involved in observational research, such as in social media.



Members will ensure that information collected during any bona fide research study will not be used for any 
sales, solicitations or push polling after the fact.



11. Provide respondents with clear notice and choice about participation when passively 
collecting data for research purposes from non-public sources or places, where the 
respondent would not reasonably expect information to be collected. 



Notice and choice to the respondent is a necessary component of the survey research process. Notice must be 
provided in a clear and meaningful manner and at the time which the respondent provides data to the 
researcher. When appropriate, passive user data collection should remain unobtrusive and not interfere with 
people’s lives.



Definition of Passive User Data Collection: Passive user data collection may involve observational or tracking-
based research such as: 
• Web tracking (including but not limited to: Flash, QuickTime, cookies and JavaScript).
• Manual entry into a historical profile after a conversation, email or online chat with a customer service 



representative.
• Certain forms of observational research such as mystery shopping, social media listening or certain 



ethnographic protocols.



Exceptions: Clear notice and choice about participation is not necessary in any of the following scenarios:
• For collection of online information for fraud prevention and validation purposes.
• In limited commonly accepted research practices, where offering notice and choice would unnecessarily 



burden and confuse the respondent, such as the practice of inferring gender in a telephone survey 
interview from the respondent’s voice quality.



• Paradata and administrative data from research projects for quality and accuracy purposes, such as data 
that is captured as part of the administration of a survey or piece of research. For example, capturing the 
amount of time a respondent takes to complete an online survey or recording the number of attempts it 
takes to contact a telephone respondent. These are collected as a matter of process or for quality 
assurance.



12. When collecting data, maintain an internal do-not-contact database as a complement to 
requests made by respondents for future communications and participation in marketing 
research projects.



13. Collect personally identifiable information (PII), including email addresses, whether actively 
or passively, only with respondent’s awareness or permission.



Protection of PII is enhanced by gathering only information relevant to the specific research project being 
conducted. Researchers should tailor methods and measurement to collect only personal data necessary for the 
success of the project.



If respondent identity could be deduced merely from participation in a study itself, even without PII attached, 
respondents must be made aware of this possibility when cooperation is initially sought.
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PII is defined as any information about an individual maintained by an agency or business, including but not 
limited to: 
• Any information that can be used to distinguish or trace an individual‘s identity, such as name, social 



media usernames and userphotos, personal website addresses, date and place of birth, mother‘s maiden 
name, biometric records or social media comments that are so unique as to be individually identifiable via 
a Web search.



• Any other information that is linked or linkable to an individual, such as medical, educational, financial, 
and employment information.1



Researchers may use respondent PII for purposes of maintaining the integrity of the data processing 
operations, such as matching respondent records from separate files, including appending client to third-party 
data to a survey-based file. In those cases, PII will be replaced with surrogate identifying codes, untraceable to 
individual respondents, upon completion of data processing operations.



In maintaining respondent privacy, members must comply with all applicable laws, regulations, ordinances and 
existing policies and terms of use requirements in which the PII is obtained or collected. This means consulting 
with appropriate legal counsel and staying current with existing and proposed legislation and regulation 
affecting the profession.



14. Compile, maintain and utilize Internet samples of only those individuals who have provided 
their permission to be contacted for marketing research purposes and those who have a 
reasonable expectation based on an existing business relationship that they will receive 
invitations for marketing research purposes. 



Technical Compliance



15. Consider data privacy a fundamental part of planning and the research process, and 
maintain a clear, concise and easy to understand privacy or terms of use policy that describes 
the ways respondent data is collected, used, disclosed and managed. 



Privacy of respondents should receive consideration at the highest levels by individual marketing researchers 
and companies so that every employee in the business understands how they are responsible for protecting 
respondents’ confidential information.  



A respondent privacy policy must be established prior to any contact with respondents and should be 
comprehensive, covering all respondent information, under all conditions, all the time, with potential 
exceptions anticipated and planned for. The privacy policy should address data retention and disposal issues as 
well. 



Additionally, privacy policies should be stated plainly, minimizing jargon, and be understandable by the public 
without a legal or research background. Policies should be easily accessible by online and offline means and 
available not only at the time cooperation is sought, but upon demand at any time after data are gathered.



It is important to detail exactly how personal information may be used, and then adhere only to stated uses. 
Any additional material use or change in use of PII requires specific, advance written or recorded approval from 
respondents.
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1 Definition based on: the GAO expression of an amalgam of the definitions of PII from OMB Memorandums 07-16 and 06-19. GAO Report 08-536, 
Privacy: Alternatives Exist for Enhancing Protection of Personally Identifiable Information, May 2008, http://www.gao.gov/new.items/d08536.pdf. See 
also National Institute of Standards and Technology, Special Publication 800-122, p. ES-1 (2010).
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The privacy policy should include a contact mechanism; ideally a phone number, email or Web address 
containing contact information, and a mailing address to which questions or comments may be submitted. All 
feedback should be acknowledged upon receipt and replied to, as necessary, as soon as is feasible.



Online surveys must include access (such as via a link) to a privacy policy.



Fundamental data privacy planning includes:
• Implementing industry standard physical, technical and administrative safeguards to protect respondent 



data.
• Limiting data collection to information necessary to inform research question(s).
• Limiting data usage to those purposes communicated to, or that might be reasonably expected by 



respondent.
• Informing respondent of the possibility for re-contact for follow-up.
• Retaining data in as anonymous a form as possible while maintaining data integrity.
• Establishing reasonable limits to the time data will be retained before disposal.
• Disposing of data safely and securely.



16. Take special care and adhere to applicable law when conducting research across state and 
national borders and with vulnerable populations, including but not limited to children. 



Specific laws and regulations govern research among these groups, and it is incumbent upon marketing 
researchers to ensure compliance obligations for all vulnerable populations are met, regardless of any specific 
interviewing method or response technology in use. 



Research among children requires knowledge and adherence to unique precautions that apply to all 
respondents under the age of majority, i.e. minors.



Other vulnerable groups include but are not limited to:
• Elderly/aged persons
• Cognitively impaired persons
• Prisoners
• Patients or others with medical issues



Each of these groups may be covered by situation or class-specific regulations, such as the Health Insurance 
Portability and Accountability Act (HIPAA) or the Children’s Online Privacy Protection Act (COPPA). 



See Appendix B for best practice, specific law and issue resources.



17. When having the responsibility of creating products and services for use by respondents, 
provide products and services that are safe and fit for their intended use, are labeled in 
accordance with all laws and regulations, and provide the means to make the respondent 
whole should problems arise, in part by including emergency contact information.
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Article II – Responsibilities to Clients and Vendors



18. Honor legal obligations and practices and pursue alternative dispute resolution in good faith 
regarding disagreements with business partners prior to litigating those disputes. 



Work must be performed as specified in the agreement with the client. Changes to work specifications, project 
plans, etc. may not be made without the express permission of the client.



19. As with the commitment to respondent privacy, maintain trusted relationships with clients 
and research sponsors by keeping confidential all sensitive or proprietary research 
techniques, methodologies and business information. Maintain the confidential identity of 
clients and research sponsors.



Exceptions: Information may be revealed in compliance with the request of a legal authority or when clients or 
research sponsors provide written consent to disclose their identity. 



20. Induce or engage no research partners, vendors or clients in any unacceptable activity or 
practice as stated in the Code or any activity or practice that is prohibited or illegal under 
any applicable laws, regulations and ordinances. 



See Appendix B for best practice, specific law and issue resources..



21. When conducting secondary research, inform clients of the source of secondary research and 
not misrepresent it as primary data.



Secondary research (also known as desk research) involves the summary, collation or synthesis of existing 
research rather than primary research, where data is collected from, for example, research subjects or 
experiments.



The term is widely used in medical research, legal research, and in marketing research. In a marketing research 
context, secondary research is taken to include the re-use by a second party of any data collected by a first 
party or parties.



Sometimes secondary research is required in the preliminary stages of research to determine what is known 
already and what new data is required, or to inform research design. At other times, it may be the only 
research technique used.



A key performance area in secondary research is the full citation of original sources, usually in the form of a 
complete listing or annotated listing.



Secondary sources could include previous research reports, newspaper, magazine and journal content, and 
government and NGO statistics.



22. Be granted prior approval, if all or part of the work on a project is to be combined or 
syndicated with work for other clients, or if the same is to be subcontracted to another 
entity outside the researcher’s organization.



23. Avoid any conflict of interest, real or perceived, in accepting work from multiple clients, 
particularly clients in competing or similar markets or lines of business. If any conflict of 
interest – real or perceived – exists, the member will notify all parties of the conflict and 
obtain acknowledgment of the conflict and written confirmation to proceed. 
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Accepting work from competing clients does not automatically present a conflict, provided that project 
resources are never commingled and confidentiality is fully maintained. It is imperative that researchers 
establish safeguards to keep each client’s data separate and protected from others at all times.



24. Ensure that research conducted is the property of the commissioning party or client(s). At no 
time may such research be shared with other entities without the express written permission 
of the original client(s).



25. Provide detailed written or verbal study instructions to those engaged in the data collection 
process. 



Accurate data can be obtained only when all parties to the research process are committed to quality. Principal 
investigators must ensure that staff involved in sampling, fieldwork, data processing, analysis and other facets 
of a study receive appropriate, detailed instructions so that operations are completed as planned. 
Documentation should be created and preserved at every step of a project so that subsequent investigators can 
understand and replicate study findings.



26. Ensure that business partners, their employees and subcontractors involved in the data 
collection process take reasonable precautions to ensure that no conflict of interest, real or 
perceived, exists based on the simultaneous participation of a respondent in multiple studies 
without obtaining explicit permission from the sponsoring client(s).



27. Ensure that all research materials provided by the client, or generated as a result of materials 
provided by the client, remain their property unless otherwise stipulated in a contract or 
other work agreement.



28. Ensure that all project materials be retained or disposed of upon the expiration of the 
research activity as agreed upon based on the contract or work agreement with the client.



29. As time and availability permit, afford the client(s) the opportunity to monitor studies in 
progress to evaluate research quality and adherence to work agreements, and inform clients 
of quality control procedures in place upon their request.



30. Offer guidance to clients as to the appropriateness of the methodology being employed and 
sample selected to the fullest extent possible on each project. 



Laypersons often do not have the necessary knowledge or experience to conduct research or to properly 
interpret data and recommend courses of action based upon that interpretation. Members must educate 
clients and the public in the proper methods and execution of marketing research, and use of research 
findings. When researchers are made aware of instances in which clients are improperly interpreting or 
otherwise using research, a professional duty exists to advise the errant party in the proper understanding or 
application of the data.



31. Provide business partners sufficient detail and transparency as to the objectives and design 
of a research project in order for them to gauge the appropriateness of their participation.
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32. Respect that all information contained in an interviewing facility, sample provider or similar 
database, or held by an independent recruiter, is the sole property of those entities and are 
not to be acquired for any business purpose without express written consent of the owner. 



Observe all licensing or use restrictions imposed by database or facility owners. Under no circumstance will a 
member retain possession or make use of database information outside the scope of the original agreement.



33. When using a purchased sample, comply with obligations under law and the requirements 
and limitations placed on data usage by data owners, including list brokers, database 
compilers and sample providers. 



Common sample requirements and limitations include but are not limited to these examples:
• Submission of questionnaire documents when requested.
• Limitations on use of sensitive material including data on children, medical conditions and financial 



information.
• Other areas deemed sensitive by the list provider or owner.
• Not using sample or lists for any purpose other than legitimate research purposes.
• Holding household and personal data contained in sample information in the same strict confidence as 



collected survey data and using it only for the purposes of stratification, selection or control of survey 
sample or in tabulation of aggregate results.



• Ensuring that information derived from the sample will not be used for individual marketing efforts, i.e. no 
marketing action can be taken toward an individual respondent as a result of their survey information or 
participation as a survey respondent.



34. Calculate research metrics such as incidence, performance measurements such as response 
rates, error measurements such as sample margin of error, and other formulas according to 
commonly accepted industry practices.



35. Inform clients at their request of archiving, storage, and technical security procedures, as 
well as software name, producer and version being utilized for their work (if a data 
processing company).
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Article III – Professional Responsibilities



36. Build public confidence in marketing research. 



Marketing research is able to exist as a profession because society values the functions served by researchers, 
and trusts that research will be performed with transparency, integrity and responsibility. In order to maintain 
that trust, researchers must never act in ways that abuse public confidence in the profession.



37. Report research results accurately and honestly. 



During data analysis and presentation of findings, researchers must strive for objectivity so that the data 
“speak for themselves.” Such objectivity need not preclude the formation of researchers’ own opinions or 
recommendations regarding findings. Instead, objectivity means that researchers analyze data impartially and 
let their opinions and recommendations be guided by the results of those analyses, rather than tailoring 
analyses to support preconceived agendas or biases. 



Additionally, regardless of method, researchers should include in the report, or provide upon request, the 
following minimum information:
• Identification of the research organization and sponsoring client for which the project was conducted
• Objectives of the research
• Dates on which data were collected
• Sample – All sample-based research (qualitative and quantitative) should state parameters of the sample 



design employed. These include information on:
– Population of interest
– Probability or non-probability design, with specifics on selection method, such as simple random, multistage, etc.
– Estimated population incidence of sample elements or segments
– Sampling frame and estimated degree of population coverage
– Sample size
– Cooperation and or response rates, as appropriate
– Margin of error on the total sample and key segments of interest (for probability designs)



• Weighting
– Type and calculation of any weighting scheme used for sample balancing and or population projections



• Procedure/Data Acquisition
– Recruitment method, including respondent contact protocols and selection procedures



– Sample questionnaires, discussion guides, stimulus materials, etc.



• Analytics
– Description of unit(s) of analysis



– Data cleaning procedures



– Mathematical or statistical computations or tests of significance (as applicable)



• Specifics by Mode
• Methodological limitations



See Appendix A for consideration of additional details relevant to specific research methods or project types.



38. Never falsify or omit valid data at any phase of a research study or project.



The success of business decisions depends in part upon having accurate information about the environment in 
which businesses operate. Professional marketing researchers serve an invaluable function by gathering and 
interpreting marketplace intelligence and must never misrepresent, falsify or omit valid data at any phase of 
the research process.
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39. Provide appropriate disclosure of methods for all research released for public or media 
consumption. 



Disclosure of methods statements as appropriate to include:
• The method of data collection used
• The date(s) of data collection 
• The sampling frame 
• The sampling method 
• The sample size 
• The calculated margin of sampling error



40. Not misrepresent qualifications, experience, skills or resources in the performance of 
marketing research and not refer to membership in the MRA as proof of competence.



41. Honestly characterize the impact of research methods and methodologies to clients, vendors 
and other stakeholders.



42. Avoid any discussion of or participation in any action to eliminate, restrict, or govern 
competition among businesses serving the industry.
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Enforcement FAQ



What is the SEC and who comprises it?



The SEC is a standing committee of the MRA’s membership and is formed by authority of MRA’s Board of 
Directors to manage the association’s professional standards, including enforcement of its compliance.



SEC members reflect a variety of experiences and interests relating to marketing research and will include an 
attorney as needed to act in an advisory capacity with no voting rights on the committee. The members of the 
SEC are listed on the association’s website. 



The Chairman of MRA’s Board of Directors may replace any SEC member who has become unable to perform 
their duties.



How does the SEC operate?



Decisions by the SEC require a majority vote of all members serving on the committee.



Any member of the SEC having a conflict of interest in a complaint will withdraw from any consideration of 
the complaint.



Deliberations of the SEC are confidential and will not be disclosed to anyone other than pertinent members of 
MRA’s Executive Committee, professional staff and experts needing access to the information to enable them 
to formulate expert opinions. Records of the SEC are securely maintained at MRA’s headquarters. 



All parties given access to confidential documents will be required to sign a confidentiality agreement.  



Who can file a complaint?



Any person, company or organization directly affected by an alleged infringement of the Code by a member 
may file a complaint.



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational 
damage to the profession is at risk, the SEC may begin an investigation.



How are complaints filed? 



Complaints should be filed via: 
• An online form located at www.marketingresearch.org/Code
• Email to sec@marketingresearch.org
• Mail addressed to the Standards & Ethics Committee, Marketing Research Association, 1156 15th Street 



NW, Suite 302, Washington, DC 20005



Complaints must include all of the following information:
• Statement of the case 
• The Code principle(s) allegedly breached 
• Supporting documents and other evidence
• Name and contact information for complainant
• Name and contact information for member committing alleged violation
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How does the enforcement process work?



Initial Review: On receipt of a complaint, MRA’s CEO or designee, after consultation with the chair of the 
SEC, will examine cases of possible Code violations to establish the facts and circumstances of the complaint, 
including raising questions directly with the member(s) concerned. This investigation will determine which, if 
any, Code articles have been breached.



Disclosure of Complaint: If the SEC determines that a breach may have occurred, the alleged violator of the 
Code is provided with a written description of the complaint including supporting documentation, naming the 
Code provisions allegedly breached, and the name of the complainant. 



Alleged Violator Cooperation: Members are expected to cooperate in complaint investigations. All individual 
MRA members consent to MRA notifying their respective employers about any allegations that the member 
violated the Code. In connection with any such notice to an employer of an individual MRA member, MRA will 
invite the employer to participate in the enforcement process and to designate a primary contact with 
appropriate knowledge and authority to respond and participate on behalf of the employer. In the case where 
a complaint is filed against a company, the primary contact will respond on behalf of the company or 
designate a representative with appropriate knowledge and authority to respond on their behalf. Failure to 
cooperate will lead to sanction.



Decision: With all facts and circumstances collected from complainant and alleged violator, the complaint will 
be adjudicated within 20 business days. The SEC’s findings regarding the complaint as well as any penalty to 
be imposed will be provided in writing to the alleged violator. This may include reasoning for the dismissal of a 
complaint. In any case that appears to be so serious that a sanction will be imposed, the SEC will inform the 
MRA Executive Committee. The SEC may require a violator to submit a plan for remedial action and for 
prevention of recurrence.



Response: The SEC will allow the violator a maximum of 20 business days to provide a written response to the 
SEC’s decision. The SEC will respond in writing within 20 business days to the violator’s response. 



Suspension Pending Legal Resolution: Any SEC action regarding a Code infringement may be suspended 
until the resolution of an external legal case involving an issue related to the complaint. 



Appeal: The violator may appeal the SEC’s decision to MRA’s full Board of Directors. Appeal requests must be 
in writing and received by MRA’s CEO within 20 business days of the SEC’s decision. Appeal requests must 
identify all bases for the appeal. The SEC may participate in the appeal process before the Board of Directors.



Expenses: Out-of-pocket costs incurred in defense of an alleged violation will not be reimbursed. 



Applicable Law: All disputes arising out of or in connection with the Code and the enforcement process shall 
be governed by U.S. law as may be applicable. MRA and all MRA members each consents and submits to the 
exclusive jurisdiction and venue of any state or federal court in the District of Columbia with respect to any 
legal action or proceeding arising with respect to the Code and waives all objections to such jurisdiction and 
venue. 



How is appropriate sanction determined?



In imposing a sanction, the following will be taken into account:
• The number and severity of Code violations
• Any previous violations
• The violator’s capability and willingness to comply with the Code
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What types of sanctions may be imposed?



The SEC may impose the following types of sanctions:
• Warning – An informal condemnation which may be delivered orally or in writing. 
• Reprimand – A formal censure, in writing.
• Suspension – Suspension of membership in MRA for a duration of no less than six months. At the end of 



the suspension, the member may be reinstated by the SEC if remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. If remedial action is not taken or is 
considered insufficient, the SEC may consider imposing expulsion.



• Expulsion – If a member is expelled from MRA, they can apply for reinstatement no less than one year 
after expulsion and must provide a written assurance that remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. All decisions regarding reinstatement will be 
determined by the SEC and will be considered final.



How are sanctions communicated?



Sanctions imposed by the SEC may be published on MRA’s website, in MRA’s magazine or equivalent and by 
notifying relevant marketing research associations or other bodies.



Publication may include a summary of the decision, the name of the member and the sanction.  



The complainant’s name should never be included in the publication of a sanction unless specifically requested 
by the complainant. Details on filing and investigating complaints and enforcing sanctions against violators 
may be found at http://www.marketingresearch.org/filing-and-enforcing-complaints.



At the SEC’s discretion, sanctions may include notification of authorities or any further measures that are 
authorized by MRA’s Board of Directors.



What if the MRA membership of an alleged violator or violator lapses? 



If a member subject to a complaint resigns or their membership is withdrawn through reason of non-payment 
of membership dues while the matter is unresolved, the SEC is entitled to examine the matter and impose 
sanctions. Readmission to membership will not be granted until any outstanding disciplinary process has been 
completed and dues paid.
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Legal Considerations



Disclaimers



Appendix B and the resources referenced therein and any other materials referenced in the Code: (a) are not, 
and should not be construed as, an exhaustive or comprehensive list of information, resources and potentially 
applicable laws; (b) are for informational purposes only and for the convenience of MRA’s members; and (c) 
are not for the purpose of providing legal advice. Legal information is not the same as legal advice, which is in 
the nature of the application of law to a person’s specific circumstances. Although the association takes steps 
to make sure Appendix B and the resources and materials referenced in the Code are accurate, current and 
useful, MRA recommends that its members consult a lawyer if they want professional assurance that any legal 
information (and the members’ interpretation of it) is appropriate to any particular situation. MRA may amend 
Appendix B and any references in the Code to legal information at any time by posting the amended version of 
the Code on its website. Because the law changes rapidly, is different from jurisdiction to jurisdiction, and also 
is subject to varying interpretations by different courts and certain government and administrative bodies, MRA 
cannot guarantee that all the information on Appendix B or otherwise in the Code is completely current. The 
association does not represent or warrant the accuracy, applicability, or current nature of the legal information 
or items referenced in Appendix B or elsewhere in the Code. The law is a personal matter, and no general legal 
information can fit every circumstance. MRA members should contact their own attorneys to obtain advice 
with respect to any particular issue, problem or question.



Interpretation/Conflicts



To the extent of any inconsistency or conflict between the terms and provisions of the Code and any Best 
Practices or other guidance or materials issued by MRA (except for its Bylaws), the terms and provisions 
contained in the Code shall govern. To the extent of any inconsistency or conflict between the Principles of the 
Code and any rationale for those principles set forth in the Code, the Principles shall govern. To the extent of 
any inconsistency or conflict between the terms and provisions of the Code or Principles and law applicable to 
any member, the applicable law shall govern; provided, however, that a member may not use applicable law as 
a defense to an alleged violation of the Code if the Code requires more of a member than applicable law 
requires of the member. It is expected that, notwithstanding anything in the Code, MRA members will comply 
with applicable law. If any term or provision of the Code shall be unlawful, void, or for any reason 
unenforceable, then that term or provision shall be deemed severable from the Code and shall not affect the 
validity and enforceability of any remaining terms and provisions of the Code.



 



MRA CODE OF MARKETING RESEARCH STANDARDS OCTOBER 2013



! 15
ECM Opp to CC Mot to Compel 
RX-A:9



Page 17 of 20











Appendix A – Mode-Specific Considerations



Data Mining



Proprietary vs. Public Data



For proprietary data, permission must be obtained for (1) initial access to data records; and (2) each desired 
instance of release of PII. In contrast, although no permission is needed to access public records, researchers 
should still obtain individual respondents’ permission before releasing PII, even when that information is in the 
public domain. In cases where obtaining permission is impossible (such as deceased respondents), only details 
already available publicly may be published. PII obtained through means other than public sources, and 
subsequently merged with public information, may not be published without respondents’ express written 
permission.



Copyright



Researchers should seek appropriate legal counsel on the suitable use of published social media data. Although 
social media records may be available publicly, they are not necessarily in the public domain and may be 
protected by copyright. Unlicensed access may or may not be permitted under fair use doctrines, and care is 
recommended in exploring this still-evolving area.



Social Media



Social media data may comprise either private or quasi-public records. Researchers analyzing social-media 
should follow particular data mining guidelines depending on the private or quasi-public nature of the specific 
information sampled, while also observing any requirements stipulated by the data provider.



Geolocation Tracking



Passively tracking respondents’ locations is an activity that spans several modes of contact (such as cellular/
wireless connections for both voice and data; wireline telephone; cable or other IP-based infrastructure, etc.). 
At present, this remains a controversial area which is open to extensive scrutiny and public sensationalism. As a 
result, and considering evolving laws, MRA recommends opt-in as the best practice. 



Mystery Shopping



MRA considers mystery shopping a legitimate form of marketing research when it is employed for customer-
satisfaction purposes; that is, to determine likely customer perceptions and needs. It is not considered 
marketing research when it is used for non-research purposes, such as identifying individuals for disciplinary 
actions, falsely elevating sales by creating a demand for products or services that does not really exist in the 
marketplace, or obtaining personal information for non-research purposes.



Telephone



Telephone-based interviewing is governed by several sets of regulations, which may differ for wireline and 
mobile numbers. 
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Appendix B – Best Practice, Specific Law and Issue Resources
Please visit www.marketingresearch.org to review additional information on the following topics:



Best Practices



Designating a Privacy Officer: Best Practices for Researchers



Developing a Privacy Policy: Best Practices for Survey and Opinion Researchers



Components of an Online Privacy Policy



Developing Internal Do-Not-Contact Lists: Best Practices for Researchers



Developing A Data Retention Policy



Involving Employees in Data Security Efforts 



Responding to a Data Security Breach



Data Security of Wireless Networks: Best Practices for Researchers



Data Disposal: Best Practices for Survey and Opinion Researchers



Developing a Deceased Respondent Policy 



Financial Privacy: Best Practices for Survey and Opinion Researchers



Best Practice Guidelines on HIPAA



Creating E-mail Subject Lines



Sending E-mail: Best Practices for Survey and Opinion Researchers



Caller Identification: Best Practices for Survey and Opinion Researchers



Call Monitoring/Recording Notification: Best Practices for Survey Researchers



Calling Cell Phones: Best Practices for Survey Researchers



Conducting Automated Polling (IVR & Robocalls): Best Practices for Researchers



Sending Faxes: Best Practices for Researchers



EU Data Directive: Best Practices for Survey and Opinion Researchers



IMRO Guidelines for Best Practices in Sample and Panel Management



MRA Guide to the Top 16 Social Media Research Questions



Recommendations for Improving Respondent Cooperation



How to Respond to Respondent Questions about Research



Research with Minors



Specific Laws



The Human Subjects Rule: CFR – Code of Federal Regulations Title 21 – Part 50



Office for Human Research Protections (OHRP), which oversees the Human Subject Rule (and Institutional 
Review Boards) for federally-funded research



FTC Releases New FAQs on the Children’s Online Privacy Protection Act (COPPA)



FTC: All About COPPA
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FTC: COPPA FAQs



International Age of Majority Laws



Financial privacy: The Gramm-Leach Bliley Act of 1999



The Health Insurance Portability and Accountability Act – HIPAA



Physician Incentives: State and federal laws on payments to physician respondents in pharmaceutical and 
medical device marketing research



FAQs for Compliance with the Physician Payments Sunshine Act



Physician Payments Sunshine Act - A Joint MR Regulatory Alert



State Data Security Breach Notification Laws 



Overview of California’s Online Privacy Protection Act, governing privacy policies online



Compendium of Laws on Telephone Monitoring



U.S. Fax Law 



Understanding the European Union (EU) Data Protection Safe Harbor



Research in Canada and the Personal Information Protection and Electronic Documents Act (PIPEDA)



State Listing of Independent Contractor Tests: A State-by-State Assessment 



Frequently Asked Questions - The Research Profession and the Law



Issue Resources



Push Polls - Deceptive Advocacy/Persuasion Under the Guise of Legitimate Polling



Research Industry Position on the Physician Payments Sunshine Act



The Research Profession's Position on Classification of Respondents



Brand Equity Measurement



Calculating Survey Non-response Metrics



Mixed-Mode Surveys



Paradata in Survey Research



Calculating Return-on-Investment for Marketing Research



Survey Nonresponse



Privacy in the Workplace



Privacy Policy Checklist 



Ethical and Legal Considerations in Recruiting



Discovery of Electronically Stored Information in Civil Cases



Contract Template Language and Model Agreements



Respondent Bill of Rights



Federal Communications Commission (FCC)



Federal Trade Commission (FTC)
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A to Z Index  |  FAQs  |  About BLS  |  Contact Us     Subscribe to E-mail Updates  



Follow Us | What's New | Release Calendar | Site Map



Search BLS.gov  



Survey Respondents FONT SIZE:  PRINT: SHARE ON:   



BLS Survey Respondent



Without the generous cooperation of the people who



participate in our surveys—people like you—the Bureau



of Labor Statistics could not fulfill its mission to provide



vital information about our economy and society to so



many different customers.



If you are called upon to participate in one of our surveys, please say “Yes.” A few
moments of your time can mean so much for people just like you.



Your participation is important
Nearly all of our surveys are voluntary, meaning that the individuals, households, and organizations selected for
our survey samples can choose whether to participate. We are grateful that the great majority of them say
“Yes.”



We carefully design our survey samples through a scientific process to represent the people and businesses in
the United States. We strive to make participation in our surveys as easy as possible. We design survey
questions that are easy to understand, and we try to minimize the amount of time it takes to answer them.



Without your participation, these surveys would not accurately reflect the economic and social conditions of our
country.



Protecting confidentiality
We understand that confidentiality is extremely important to you. That is why the confidentiality of participants
in our surveys is strictly protected by law and additionally by our own security policies.



Federal law prohibits us from releasing any information that could reveal the identity of you or your business
without your consent. The information that you provide can only be used to produce statistics. In other words,
it can be used to describe or analyze the characteristics only of groups, not individuals, households, or specific
organizations.



We have established multiple layers of protection for our computer systems and records, and we regularly train
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our staff concerning policies to protect your information. These laws and policies ensure that no one will be able
to misuse your information or gain an unfair advantage by obtaining inside information about your business.



INFORMATION FOR PARTICIPANTS IN SPECIFIC SURVEYS



American Time Use Survey
Consumer Expenditure Survey
Current Employment Statistics Survey
Consumer Price Index Telephone Point of Purchase Survey
Current Population Survey
Green Goods and Services Survey
Green Technologies and Practices Survey
Import/Export Price Indexes
Job Openings and Labor Turnover Survey
National Compensation Survey
National Longitudinal Survey of Youth 1979 at NORC.org
National Longitudinal Survey of Youth 1997 at NORC.org
Occupational Employment Statistics
Quarterly Census of Employment and Wages
Producer Price Index Survey
Survey of Occupational Injuries and Illnesses
Other BLS Programs and Surveys



HELP LOCATING AND USING BLS INFORMATION



Contact our Regional Offices
Contact our Washington, DC, Office
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LIST OF STANDARDS FOR STATISTICAL SURVEYS 
 
SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN   
 
Survey Planning  
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Survey Design 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
 
Survey Response Rates 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Pretesting Survey Systems 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
SECTION 2   COLLECTION OF DATA  
 
Developing Sampling Frames 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
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Required Notifications to Potential Survey Respondents 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
 
Data Collection Methodology 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
SECTION 3   PROCESSING AND EDITING OF DATA  
 
Data Editing 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Nonresponse Analysis and Response Rate Calculation 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Coding 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that permits immediate analysis 
must use standardized codes, when available, to enhance comparability. 
 
Data Protection 
Standard 3.4:  Agencies must implement safeguards throughout the production process to 
ensure that survey data are handled to avoid disclosure. 
 
Evaluation 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to interpret results of analyses, and to help designers of recurring surveys 
focus improvement efforts. 
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SECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  
 
Developing Estimates and Projections 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Agencies must plan and implement evaluations to assess 
the quality of the estimates and projections. 
 
SECTION 5   DATA ANALYSIS 
 
Analysis and Report Planning 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Inference and Comparisons 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
SECTION 6   REVIEW PROCEDURES  
 
Review of Information Products 
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Releasing Information 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Data Protection and Disclosure Avoidance for Dissemination 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Survey Documentation 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
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Documentation and Release of Public-Use Microdata 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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INTRODUCTION 
This document provides 20 standards that apply to Federal censuses and surveys whose 
statistical purposes include the description, estimation, or analysis of the characteristics of 
groups, segments, activities, or geographic areas in any biological, demographic, economic, 
environmental, natural resource, physical, social, or other sphere of interest.  The development, 
implementation, or maintenance of methods, technical or administrative procedures, or 
information resources that support such purposes are also covered by these standards.  In 
addition, these standards apply to censuses and surveys that are used in research studies or 
program evaluations if the purpose of the survey meets any of the statistical purposes noted 
above.  To the extent they are applicable, these standards also cover the compilation of statistics 
based on information collected from individuals or firms (such as tax returns or the financial and 
operating reports required by regulatory commissions), applications/registrations, or other 
administrative records.   
 
Background 
Standards for Federal statistical programs serve both the interests of the public and the needs of 
the government.  These standards document the professional principles and practices that Federal 
agencies are required to adhere to and the level of quality and effort expected in all statistical 
activities.   Each standard has accompanying guidelines that present recommended best practices 
to fulfill the goals of the standards.  Taken together, these standards and guidelines provide a 
means to ensure consistency among and within statistical activities conducted across the Federal 
Government.  Agency implementation of standards and guidelines ensures that users of Federal 
statistical information products are provided with details on the principles and methods 
employed in the development, collection, processing, analysis, dissemination, and preservation 
of Federal statistical information. 
 
In 2002, the U.S. Office of Management and Budget (OMB), in response to Section 515 of the 
Treasury and General Government Appropriations Act for Fiscal Year 2001 (Public Law 106-
554), popularly known as the Information Quality Act, issued government-wide guidelines that 
“provide policy and procedural guidance to Federal agencies for ensuring and maximizing the 
quality, objectivity, utility, and integrity of information (including statistical information) 
disseminated by Federal agencies” (67 FR 8452-8460; February 22, 2002).  Federal statistical 
agencies worked together to draft a common framework to use in developing their individual 
Information Quality Guidelines.  That framework, published in the June 4, 2002, Federal 
Register Notice, “Federal Statistical Organizations’ Guidelines for Ensuring and Maximizing the 
Quality, Objectivity, Utility, and Integrity of Disseminated Information” (67 FR 38467-38470), 
serves as the organizing framework for the standards and guidelines presented here.1  The 
framework for these standards and guidelines includes: 
 
                                                 
1 The Federal Register notice included eight areas where statistical organizations set standards for performance.  
The framework utilized here combines “Development of concepts and methods” with “Planning and design of 
surveys and other means of collecting data” into the single section on “Development of concepts, methods, and 
design.” The standards for these activities were closely linked and attempting to separate them into two distinct 
sections would have resulted in some duplication of standards between sections.  The only other change is the title 
of Section 7, which was shortened to “Dissemination of Information Products” for convenience rather than 
“Dissemination of data by published reports, electronic files, and other media requested by users” as it originally 
appeared in the Federal Register notice.   
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• Development of concepts, methods, and design  
• Collection of data 
• Processing and editing of data 
• Production of estimates and projections 
• Data analysis  
• Review procedures 
• Dissemination of Information Products. 



 
Within this framework, the 20 standards and their related guidelines for Federal statistical 
surveys focus on ensuring high quality statistical surveys that result in information products 
satisfying an agency's and OMB’s Information Quality Guidelines’ requirements for ensuring 
and maximizing the quality, objectivity, utility, and integrity of information disseminated by the 
Federal Government.    
 
The standards and guidelines are not intended to substitute for the extensive existing literature on 
statistical and survey theory, methods, and operations.  When undertaking a survey, an agency 
should engage knowledgeable and experienced survey practitioners to effectively achieve the 
goals of the standards.  Persons involved should have knowledge and experience in survey 
sampling theory, survey design and methodology, field operations, data analysis, and 
dissemination as well as technological aspects of surveys. 
 
Under the OMB Information Quality Guidelines, quality is an encompassing term comprising 
objectivity, utility, and integrity. 



 
Objectivity refers to whether information is accurate, reliable, and unbiased, and is presented in 
an accurate, clear, and unbiased manner.  It involves both the content of the information and the 
presentation of the information.  This includes complete, accurate, and easily understood 
documentation of the sources of the information, with a description of the sources of any errors 
that may affect the quality of the data, when appropriate. Objectivity is achieved by using 
reliable information sources and appropriate techniques to prepare information products.  



 
Standards related to the production of accurate, reliable, and unbiased information include 
Survey Response Rates (1.3), Developing Sampling Frames (2.1), Required Notifications to 
Potential Survey Respondents (2.2), Data Collection Methodology (2.3), Data Editing (3.1), 
Nonresponse Analysis and Response Rate Calculation (3.2), Coding (3.3), Evaluation (3.5), 
Developing Estimates and Projections (4.1), Analysis and Report Planning (5.1), and Inference 
and Comparisons (5.2).   
 
Standards related to presenting results in an accurate, clear, and unbiased manner include:   
Review of Information Products (6.1), Survey Documentation (7.3), and Documentation and 
Release of Public-Use Microdata (7.4). 
 
Utility refers to the usefulness of the information that is disseminated to its intended users.  The 
usefulness of information disseminated by Federal agencies should be considered from the 
perspective of specific subject matter users, researchers, policymakers, and the public.  Utility is 
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achieved by continual assessment of information needs, anticipating emerging requirements, and 
developing new products and services. 



 
To ensure that information disseminated by Federal agencies meets the needs of the intended 
users, agencies rely upon internal reviews, analyses, and evaluations along with feedback from 
advisory committees, researchers, policymakers, and the public.  In addition, agencies should 
clearly and correctly present all information products in plain language geared to their intended 
audiences.  The target audience for each product should be clearly identified, and the product’s 
contents should be readily accessible to that audience.  
 
In all cases, the goal is to maximize the usefulness of information and minimize the costs to the 
government and the public.  When disseminating their information products, Federal agencies 
should utilize a variety of efficient dissemination channels so that the public, researchers, and 
policymakers can locate and use information in an equitable, timely, and cost-effective fashion. 
 
The specific standards that contribute directly to the utility and the dissemination of information 
include:  Survey Planning (1.1), Survey Design (1.2), Pretesting Survey Systems (1.4), Review 
of Information Products (6.1), Releasing Information (7.1), Survey Documentation (7.3), and 
Documentation and Release of Public-Use Microdata (7.4). 
 
Integrity refers to the security or protection of information from unauthorized access or revision.  
Integrity ensures that the information is not compromised through corruption or falsification. 



 
Federal agencies have a number of statutory and administrative provisions governing the 
protection of information.  Examples that may affect all Federal agencies include the Privacy 
Act; the Freedom of Information Act; the Confidential Information Protection and Statistical 
Efficiency Act of 2002; the Federal Information Security Management Act of 2002; the Health 
Insurance Portability and Accountability Act of 1996; OMB Circular Nos. A-123, A-127, and A-
130; and the Federal Policy for the Protection of Human Subjects.  The standards on Required 
Notifications to Potential Survey Respondents (2.2), Data Protection (3.4), and Data Protection 
and Disclosure Avoidance for Dissemination (7.2) directly address statistical issues concerning 
the integrity of data. 
 
Requirements for Agencies 
The application of standards to the wide range of Federal statistical activities and uses requires 
judgment that balances such factors as the uses of the resulting information and the efficient 
allocation of resources; this should not be a mechanical process.  Some surveys are extremely 
large undertakings requiring millions of dollars, and the resulting general-purpose statistics have 
significant, far-reaching effects.  (Examples of major Federal information programs, many based 
on statistical surveys, are the Principal Federal Economic Indicators.2)  Other statistical activities 
may be more limited and focused on specific program areas (e.g., customer satisfaction surveys, 
program evaluations, or research). 
 



                                                 
2 For the list of principal economic indicators and their release dates see 
http://www.whitehouse.gov/omb/inforeg/statpolicy.html#sr  
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For each statistical survey in existence when these standards are issued and for each new survey, 
the sponsoring and/or releasing agency should evaluate compliance with applicable standards.  
The agency should establish compliance goals for applicable standards if a survey is not in 
compliance.  An agency should use major survey revisions or other significant survey events as 
opportunities to address areas in which a survey is not in compliance with applicable standards.   
 
Federal agencies are required to adhere to all standards for every statistical survey, even those 
that have already received OMB approval.  Agencies should provide sufficient information in 
their Information Collection Requests (ICR) to OMB under the Paperwork Reduction Act (PRA) 
to demonstrate whether they are meeting the standards.  OMB recognizes that these standards 
cannot be applied uniformly or precisely in every situation.  Consideration will be given to the 
importance of the uses of the information as well as the quality required to support those uses.  If 
funding or other contingencies make it infeasible for all standards to be met, agencies should 
discuss in their ICR submissions the options that were considered and why the final design was 
selected.   
 
The agency should also include in the standard documentation for the survey, or in an easily 
accessible public venue, such as on its web site, the reasons why the standard could not be met 
and what actions the agency has taken or will take to address any resulting issues.3   
 
The following standards and guidelines are not designed to be completely exhaustive of all 
efforts that an agency may undertake to ensure the quality of its statistical information.   
Agencies are encouraged to develop additional, more detailed standards focused on their specific 
statistical activities. 
 
The standards are presented in seven sections.  For each standard, there is a list of key terms that 
are used in the standard or accompanying guidelines, and these terms are defined in the appendix 
to provide clarification on their use in this document.  The guidelines for each standard represent 
best practices that may be useful in fulfilling the goals of the standard and provide greater 
specificity and detail than the standards.  However, as noted earlier, these standards and 
guidelines are not intended to substitute for the extensive existing literature on statistical and 
survey theory, methods, and operations.  Additional information relevant to the standards can be 
found in other more specialized publications, and references to other Federal guidance 
documents or resources and the work of the Federal Committee on Statistical Methodology are 
provided in this document.   
 
Agencies conducting surveys should also consult guidance issued by OMB entitled Questions 
and Answers When Designing Surveys for Information Collections.  That document was 
developed by OMB to assist agencies in preparing their Information Collection Requests for 
OMB review under the Paperwork Reduction Act (PRA).  The PRA requires that all Federal 
agencies obtain approval from OMB prior to collecting information from ten or more persons.4



                                                 
3 In cases where the agency determines that ongoing surveys are not in compliance with the standards, the 
documentation should be updated at the earliest possible time.   
4 Under the PRA, “Person means an individual, partnership, association, corporation (including operations of 
government-owned contractor-operated facilities), business trust, or legal representative, an organized group of 
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SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN    
      
Section 1.1   Survey Planning  
 
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Key Terms:  bridge study, confidentiality, consistent data series, crosswalk study, data series, 
effect size, individually-identifiable data, key variables, measurement error, microdata, minimum 
substantively significant effect (MSSE), pretest, public-use data file, respondent burden, survey 
system  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.1.1:  Surveys (and related activities such as focus groups, cognitive interviews, pilot 
studies, field tests, etc.) are collections of information subject to the requirements of the 
Paperwork Reduction Act of 1995 (Pub.L. No. 104-13, 44 U.S.C. § 3501 et seq.) and OMB’s 
implementing regulations (5 C.F.R. § 1320, Controlling Paperwork Burdens on the Public).  An 
initial step in planning a new survey or a revision of an existing survey should be to contact the 
sponsoring agency’s Chief Information Officer or other designated official to ensure the survey 
work is done in compliance with the law and regulations.  OMB approval will be required before 
the agency may collect information from 10 or more members of the public in a 12-month 
period.  A useful reference document regarding the approval process is OMB’s Questions and 
Answers When Designing Surveys for Information Collections. 
 
Guideline 1.1.2:  Planning is an important prerequisite when designing a new survey or survey 
system, or implementing a major revision of an ongoing survey.  Key planning and project 
management activities include the following: 
1.   A justification for the survey, including the rationale for the survey, relationship to prior  



surveys, survey goals and objectives (including priorities within these goals and objectives), 
hypotheses to be tested, and definitions of key variables.  Consultations with potential users to 
identify their requirements and expectations are also important at this stage of the planning 
process. 



 2.  A review of related studies, surveys, and reports of Federal and non-Federal sources to ensure 
that part or all of the survey would not unnecessarily duplicate available data from an existing 



                                                                                                                                                             
individuals, a State, territorial, tribal, or local government or branch thereof, or a political subdivision of a State, 
territory, tribal, or local government or a branch of a political subdivision”  (5 C.F.R. § 1320.3(k)).    
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source, or could not be more appropriately obtained by adding questions to existing Federal 
statistical surveys.  The goal here is to spend Federal funds effectively and minimize 
respondent burden.  If a new survey is needed, efforts to minimize the burden on individual 
respondents are important in the development and selection of items. 



 3.  A review of the confidentiality and privacy provisions of the Privacy Act, the Confidential 
Information Protection and Statistical Efficiency Act of 2002, and the privacy provisions of 
the E-Government Act of 2002, and all other relevant laws, regulations, and guidance, when 
planning any surveys that will collect individually-identifiable data from any survey 
participant.   



4.  A review of all survey data items, the justification for each item, and how each item can best be 
measured (e.g., through questionnaires, tests, or administrative records).  Agencies should 
assemble reasonable evidence that these items are valid and can be measured both accurately 
and reliably, or develop a plan for testing these items to assess their accuracy and reliability. 



5.  A plan for pretesting the survey or survey system, if applicable (see Section 1.4).  
6.  A plan for quality assurance during each phase of the survey process to permit monitoring and 



assessing performance during implementation.  The plan should include contingencies to 
modify the survey procedures if design parameters appear unlikely to meet expectations (for 
example, if low response rates are likely).  The plan should also contain general specifications 
for an internal project management system that identifies critical activities and key milestones 
of the survey that will be monitored, and the time relationships among them. 



7.  A plan for evaluating survey procedures, results, and measurement error (see Section 3.5). 
8.  An analysis plan that identifies analysis issues, objectives, key variables, minimum 



substantively significant effect sizes, and proposed statistical tests (see Section 5.1). 
9.  An estimate of resources and target completion dates needed for the survey cycle. 
10. A dissemination plan that identifies target audiences, proposed major information products, 



and the timing of their release. 
11. A data management plan for the preservation of survey data, documentation, and information 



products as well as the authorized disposition of survey records.   
 



Guideline 1.1.3:  To maintain a consistent data series over time, use consistent data collection 
procedures for ongoing data collections.  Continuous improvement efforts sometimes result in a 
trade-off between the desire for consistency and a need to improve a data collection.  If changes 
are needed in key variables or survey procedures for a data series, consider the justification or 
rationale for the changes in terms of their usefulness for policymakers, conducting analyses, and 
addressing information needs.  Develop adjustment methods, such as crosswalks and bridge 
studies that will be used to preserve trend analyses and inform users about the effects of changes. 
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Section 1.2   Survey Design 
 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
  
Key Terms:  bias, confidentiality, cut-off sample, domain, effective sample size, estimation 
error, frame, imputation, key variables, model-based sample, nonprobabilistic methods, 
nonsampling error, power, precision, probabilistic methods, probability of selection, response 
rate, sampling error, sampling unit, strata, target population, total mean square error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.2.1:  Include the following in the survey design:  the proposed target population, 
response rate goals, frequency and timing of collection, data collection methods, sample design, 
sample size, precision requirements, and, where applicable, an effective sample size 
determination based on power analyses for key variables. 
  
Guideline 1.2.2:  Ensure the sample design will yield the data required to meet the objectives of 
the survey.  Include the following in the sample design:  identification of the sampling frame and 
the adequacy of the frame; the sampling unit used (at each stage if a multistage design); sampling 
strata; power analyses to determine sample sizes and effective sample sizes for key variables by 
reporting domains (where appropriate); criteria for stratifying or clustering, sample size by 
stratum, and the known probabilities of selection; response rate goals (see Standard 1.3); 
estimation and weighting plan; variance estimation techniques appropriate to the survey design; 
and expected precision of estimates for key variables. 
 
Guideline 1.2.3:  When a nonprobabilistic sampling method is employed, include the following 
in the survey design documentation:  a discussion of what options were considered and why the 
final design was selected, an estimate of the potential bias in the estimates, and the methodology 
to be used to measure estimation error.  In addition, detail the selection process and demonstrate 
that units not in the sample are impartially excluded on objective grounds in the survey design 
documentation. 
 
Guideline 1.2.4:  Include a pledge of confidentiality (if applicable), along with instructions 
required to complete the survey.   A clear, logical, and easy-to-follow flow of questions from a 
respondents point of view is a key element of a successful survey. 
 
Guideline 1.2.5:  Include the following in the data collection plans:  frequency and timing of 
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data collections; methods of collection for achieving acceptable response rates; training of 
enumerators and persons coding and editing the data; and cost estimates, including the costs of 
pretests, nonresponse follow-up, and evaluation studies. 
 
Guideline 1.2.6:  Whenever possible, construct an estimate of total mean square error in 
approximate terms, and evaluate accuracy of survey estimates by comparing with other 
information sources.  If probability sampling is used, estimate sampling error; if nonprobability 
sampling is used, calculate the estimation error.   
 
Guideline 1.2.7:  When possible, estimate the effects of potential nonsampling errors including 
measurement errors due to interviewers, respondents, instruments, and mode; nonresponse error; 
coverage error; and processing error. 
 
 
Section 1.3   Survey Response Rates 
 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Key Terms:  cross-sectional, key variables, longitudinal, nonresponse bias, response rates, stage 
of data collection, substitution, target population, universe  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.3.1:  Calculate sample survey unit response rates without substitutions.   
 
Guideline 1.3.2:  Design data collections that will be used for sample frames for other surveys 
(e.g., the Decennial Census, and the Common Core of Data collection by the National Center for 
Education Statistics) to meet a target unit response rate of at least 95 percent, or provide a 
justification for a lower anticipated rate (See Section 2.1.3). 
 
Guideline 1.3.3:  Prior to data collection, identify expected unit response rates at each stage of 
data collection, based on content, use, mode, and type of survey. 
 
Guideline 1.3.4:  Plan for a nonresponse bias analysis if the expected unit response rate is below 
80 percent (see Section 3.2.9).  
 
Guideline 1.3.5:  Plan for a nonresponse bias analysis if the expected item response rate is below 
70 percent for any items used in a report (see Section 3.2.9). 
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Section 1.4   Pretesting Survey Systems 
 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
Key Terms:  cognitive interview, edit, estimation, field test, focus group, frame, pretest, survey 
system, usability testing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.4.1:  Test new components of a survey using methods such as cognitive testing, 
focus groups, and usability testing, prior to a field test of the survey system and incorporate the 
results from these tests into the final design. 
 
Guideline 1.4.2:  Use field tests prior to implementation of the full-scale survey when some or 
all components of a survey system cannot be successfully demonstrated through previous work.  
The design of a field test should reflect realistic conditions, including those likely to pose 
difficulties for the survey.  Elements to be tested include, for example, frame development, 
sample selection, questionnaire design, data collection, item feasibility, electronic data collection 
capabilities, edit specifications, data processing, estimation, file creation, and tabulations.  A 
complete test of all components (sometimes referred to as a dress rehearsal) may be desirable for 
highly influential surveys.   
 
 
SECTION 2   COLLECTION OF DATA  
 
Section 2.1   Developing Sampling Frames 
 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
 
Key Terms:  bias, coverage, estimation, frame, frame populations, target populations 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.1.1:  Describe target populations and associated survey or sampling frames.  Include 
the following items in this description:  
1. The manner in which the frame was constructed and the maintenance procedures; 
2. Any exclusions that have been applied to target and frame populations; 
3. Coverage issues such as alternative frames that were considered, coverage rates (an 



estimation of the missing units on the frame (undercoverage), and duplicates on the frame 
(overcoverage)), multiple coverage rates if some addresses target multiple populations (such 
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as schools and children or households and individuals), what was done to improve the 
coverage of the frame, and how data quality and item nonresponse on the frame may have 
affected the coverage of the frame; 



4. Any estimation techniques used to improve the coverage of estimates such as post-
stratification procedures; and 



5. Other limitations of the frame including the timeliness and accuracy of the frame (e.g., 
misclassification, eligibility, etc.). 



 
Guideline 2.1.2:  Conduct periodic evaluations of coverage rates and coverage of the target 
population in survey frames that are used for recurring surveys, for example, at least every 5 
years.  
 
Guideline 2.1.3:  Coverage rates in excess of 95 percent overall and for each major stratum are 
desirable.  If coverage rates fall below 85 percent, conduct an evaluation of the potential bias.    
 
Guideline 2.1.4:  Consider using frame enhancements, such as frame supplementation or dual-
frame estimation, to increase coverage. 
 
For more information on developing survey frames, see Federal Committee on Statistical 
Methodology (FCSM) Statistical Policy Working Paper 17, Survey Coverage. 
 
 
Section 2.2   Required Notifications to Potential Survey Respondents 
 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
  
Key Terms:  confidentiality, mandatory, respondent burden, voluntary 
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.2.1:  Provide appropriate informational materials to respondents, addressing 
respondent burden as well as the scope and nature of the questions to be asked.  The materials 
may include a pre-notification letter, brochure, set of questions and answers, or an 800 number to 
call that does the following: 
1. Informs potential respondents that they have been selected to participate in a survey; 
2. Informs potential respondents about the name and nature of the survey; and 
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3. Provides any additional information to potential respondents that the agency is required to 
supply (e.g., see further requirements in the regulations implementing the Paperwork 
Reduction Act, 5 C.F.R. § 1320.8(b)(3)). 



 
 
Section 2.3   Data Collection Methodology 



 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
Key Terms:  imputation, item nonresponse, nonresponse bias, required response item, 
respondent burden, response analysis survey, response rates, target population, validation studies 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.3.1:  Design the data collection instrument in a manner that minimizes respondent 
burden, while maximizing data quality.  The following strategies may be used to achieve these 
goals: 
1. Questions are clearly written and skip patterns easily followed; 
2. The questionnaire is of reasonable length; 
3. The questionnaire includes only items that have been shown to be successful in previous 



administrations or the questionnaire is pretested to identify problems with interpretability and 
ease in navigation.   



4. Methods to reduce item nonresponse are adopted. 
 
Guideline 2.3.2:  Encourage respondents to participate to maximize response rates and improve 
data quality.  The following data collection strategies can also be used to achieve high response 
rates: 
1. Ensure that the data collection period is of adequate and reasonable length; 
2. Send materials describing the data collection to respondents in advance, when possible; 
3. Plan an adequate number of contact attempts; and 
4. If applicable, train interviewers and other staff who may have contact with respondents in 



techniques for obtaining respondent cooperation and building rapport with respondents.  
Techniques for building rapport include respect for respondents’ rights, follow-up skills, 
knowledge of the goals and objectives of the data collection, and knowledge of the uses of 
the data. 



5. Although incentives are not typically used in Federal surveys, agencies may consider use of 
respondent incentives if they believe incentives would be necessary to use for a particular 
survey in order to achieve data of sufficient quality for their intended use(s). 



 
Guideline 2.3.3:  The way a data collection is designed and administered also contributes to data 
quality.  The following issues are important to consider: 
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1. Given the characteristics of the target population, the objectives of the data collection, the 
resources available, and time constraints, determine the appropriateness of the method of data 
collection (e.g., mail, telephone, personal interview, Internet); 



2. Collect data at the most appropriate time of year, when relevant; 
3. Establish the data collection protocol to be followed by the field staff;    
4. Provide training for field staff on new protocols, with refresher training on a routine, 



recurring cycle; 
5. Establish best practice mechanisms to minimize interviewer falsification, such as protocols 



for monitoring interviewers and reinterviewing respondents; 
6. Conduct response analysis surveys or other validation studies for new data collection efforts 



that have not been validated;  
7. Establish protocols that minimize measurement error, such as conducting response analysis 



surveys to ensure records exist for data elements requested for business surveys, establishing 
recall periods that are reasonable for demographic surveys, and developing computer systems 
to ensure Internet data collections function properly; and 



8. Quantify nonsampling errors to the extent possible. 
 
Guideline 2.3.4:  Develop protocols to monitor data collection activities, with strategies to 
correct identified problems.  The following issues are important to consider: 
1. Implement quality and performance measurement and process control systems to monitor 



data collection activities and integrate them into the data collection process.   These 
processes, systems, and tools will provide timely measurement and reporting of all critical 
components of the data collection process, on the dimensions of progress, response, quality, 
and cost.  Thus, managers will be able to identify and resolve problems and ensure that the 
data collection is completed successfully.  Additionally, these measurements will provide 
survey designers and data users with indicators of survey performance and resultant data 
quality. 



2. Use internal reporting systems that provide timely reporting of response rates and the reasons 
for nonresponse throughout the data collection.  These systems should be flexible enough to 
identify important subgroups with low response rates for more intensive follow-ups.  



3. If response rates are low and it is impossible to conduct more extensive procedures for the 
full sample, select a probabilistic subsample of nonrespondents for the more intensive data 
collection method.  This subsample permits a description of nonrespondents’ characteristics, 
provides data needed for nonresponse bias analysis, and allows for possible weight 
adjustments or for imputation of missing characteristics. 



4. Determine a set of required response items to obtain when a respondent is unwilling to 
cooperate fully.  These items may then be targeted in the nonresponse follow-up in order to 
meet the minimum standard for unit response.  These items may also be used in a 
nonresponse bias analysis that compares characteristics of respondents and nonrespondents 
using the sample data for those items.  These required response items may also be used for 
item nonresponse imputation systems. 
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SECTION 3   PROCESSING AND EDITING OF DATA  
 
Section 3.1   Data Editing 
 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Key Terms:  editing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.1.1:  Check and edit data to mitigate errors.  Data editing is an iterative and 
interactive process that includes procedures for detecting and correcting errors in the data.  
Editing uses available information and some assumptions to derive substitute values for 
inconsistent values in a data file.  When electronic data collection methods are used, data are 
usually edited both during and after data collection.  Include results from analysis of data and 
input from subject matter specialists in the development of edit rules and edit parameters.  As 
appropriate, check data for the following and edit if errors are detected: 
1. Responses that fall outside a prespecified range (e.g., based on expert judgment or previous 



responses) or, for categorical responses, are not equal to specified categories; 
2. Consistency, such as the sum of categories matches the reported total, or responses to 



different questions are logical; 
3. Contradictory responses and incorrect flow through prescribed skip patterns; 
4. Missing data that can be directly filled from other portions of the same record (including the 



sample frame); 
5. The omission and duplication of records; and  
6. Inconsistency between estimates and outside sources. 
 
Guideline 3.1.2:  Possible actions for failed edits include the following: 
1. Automated correction within specified criteria; 
2. Data verified by respondent, and edit overridden; 
3. Corrected data provided by respondent; 
4. Corrected data available from other sources; 
5. If unable to contact respondent, and after review by survey staff, an imputed value may be 



substituted for a failed edit; and  
6. Data edit failure overridden after review by survey staff. 
 
Guideline 3.1.3:  Code the data set to indicate any actions taken during editing, and/or retain the 
unedited data along with the edited data. 
 
For more information on data editing, see FCSM Statistical Policy Working Paper 18, Data 
Editing in Federal Statistical Agencies, and FCSM Statistical Policy Working Paper 25, Data 
Editing Workshop and Exposition. 
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Section 3.2   Nonresponse Analysis and Response Rate Calculation 
 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Key Terms:  bias, cross-wave imputation, cross-sectional, eligible sample unit, frame, 
imputation, item nonresponse, key variables, longitudinal, longitudinal analysis, missing at 
random, missing completely at random, multivariate analysis, multivariate modeling, 
nonresponse bias, overall unit nonresponse, probability of selection, response rates, stages of 
data collection, unit nonresponse, wave, weights 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.2.1:  Calculate all response rates unweighted and weighted.  Calculate  weighted 
response rates based on the probability of selection or, in the case of establishment surveys, on 
the proportion of key characteristics that is represented by the responding units.  Agencies may 
report other response rates in addition to those given below (e.g., to show the range of response 
rates given different assumptions about eligibility) as long as the rates below are reported and 
any additional rates are clearly defined.   
 
Guideline 3.2.2:  Calculate unweighted unit response rates (RRU) as the ratio of the number of 
completed cases (or sufficient partials)  (C) to the number of in-scope sample cases (AAPOR, 
2004).  There are a number of different categories of cases that comprise the total number of in-
scope cases: 



C  = number of completed cases or sufficient partials; 
R  = number of refused cases; 
NC  = number of noncontacted sample units known to be eligible; 
O  = number of eligible sample units not responding for reasons other than refusal; 
U  = number of sample units of unknown eligibility, not completed; and 
e  = estimated proportion of sample units of unknown eligibility that are eligible. 



The unweighted unit response rate represents a composite of these components: 



 
)(UeONCRC



CRRU
++++



=  



 
Guideline 3.2.3:  Calculate weighted unit response rates (RRW) to take into account the 
different probabilities of selection of sample units, or for economic surveys, the different 
proportions of key characteristics that are represented by the responding units.  For each 
observation i:  



Ci = 1 if the ith case is completed (or is a sufficient partial), and  Ci = 0 if the ith case is 
not completed;  
Ri = 1 if the ith case is a refusal and Ri = 0 if the ith case is not a refusal;  
NCi = 1 if the ith case is a noncontacted sample unit known to be eligible and NCi = 0 if 
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the ith case is not a noncontacted sample unit known to be eligible;  
Oi = 1 if the ith case is a eligible sample units not responding for reasons other than 
refusal and Oi = 0 if the ith case is not a eligible sample unit not responding for reasons 
other than refusal;  
Ui = 1 if the ith case is a sample units of unknown eligibility and Ui = 0 if the ith case is 
not a sample unit of unknown eligibility;  
e = estimated proportion of sample units of unknown eligibility that are eligible; and  
wi = the inverse probability of selection for the ith sample unit.   



The weighted unit response rate can be given by summing over all sample units selected to be in 
the sample, as shown below:  
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Many economic surveys use weighted response rates that reflect the proportion of a key 
characteristic, y, such as “total assets,” “total revenues,” or “total amount of coal produced.”  
Though it may be referred to as a coverage rate, it is, in fact, a weighted item response rate where 
the item of interest is a quantity of primary interest for the survey.  If we let yi be the value of the 
characteristic y for the ith sample unit and sum over the entire sample, then the weighted 
response rate can be given by:  
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Alternatively, the denominator can be based on the population total from a previous period or 
from administrative records.   
 
Guideline 3.2.4:  Calculate the overall unit response rates for cross-sectional sample surveys 
(RROC) as the product of two or more unit-level response rates when a survey has multiple 
stages: 
  ∏
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=
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i
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Where:  
RRUi = the unit level response rate for the ith stage; 
C denotes cross-sectional; and 
K = the number of stages.   



When a sample is drawn with probability proportionate to size (PPS), then the interpretation of 
RROC can be improved by using size weighted response rates for the K  stages .  This is 
especially helpful if nonresponse is related to the size of the sample units. 
 
Guideline 3.2.5:  Calculate longitudinal response rates for each wave.  Use special procedures 
for longitudinal surveys where previous nonrespondents are eligible for inclusion in subsequent 
waves.  The overall unit response rate used in longitudinal analysis (RROL) reflects the 
proportion of all eligible respondents in the sample who participated in all waves in the analysis, 
and includes the response rates from all stages of data collection used in the analysis:   
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where:  
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K = the last stage of data collection used in the analysis; 
IL = the number of responding cases common to all waves in the analysis 
R1



k = Refusals at wave 1 at stage k 
so that I1



k +R1
k +O1



k +NC1
k +ek(U1



k) is the entire sample entered at wave 1 
 
Guideline 3.2.6:  Calculate item response rates (RRI) as the ratio of the number of respondents 
for whom an in-scope response was obtained (Ix for item x) to the number of respondents who 
were asked to answer that item.  The number asked to answer an item is the number of unit-level 
respondents (I) minus the number of respondents with a valid skip for item x (Vx).  When an 
abbreviated questionnaire is used to convert refusals, the eliminated questions are treated as item 
nonresponse:  
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Guideline 3.2.7:  Calculate the total item response rates (RRTx) for specific items as the product 
of the overall unit response rate (RRO) and the item response rate for item x (RRIx): 
 RRIRRORRT XX *=  
 
Guideline 3.2.8:  When calculating a response rate with supplemented samples, base the 
reported response rates on the original and the added sample cases.  However, when calculating 
response rates where the sample was supplemented during the initial sample selection (e.g., using 
matched pairs), calculate unit response rates without the substituted cases included (i.e., only the 
original cases are used). 
 
Guideline 3.2.9:  Given a survey with an overall unit response rate of less than 80 percent, 
conduct an analysis of nonresponse bias using unit response rates as defined above, with an 
assessment of whether the data are missing completely at random.  As noted above, the degree of 
nonresponse bias is a function of not only the response rate but also how much the respondents 
and nonrespondents differ on the survey variables of interest.  For a sample mean, an estimate of 
the bias of the sample respondent mean is given by:  
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Where:  
 ty   = the mean based on all sample cases; 



 ry  = the mean based only on respondent cases; 



 nry  =  the mean based only on the nonrespondent cases; 
 n  =   the number of cases in the sample; and  
 nnr  =   the number of nonrespondent cases.   



 
For a multistage (or wave) survey, focus the nonresponse bias analysis on each stage, with 
particular attention to the “problem” stages.  A variety of methods can be used to examine 
nonresponse bias, for example, make comparisons between respondents and nonrespondents 
across subgroups using available sample frame variables.  In the analysis of unit nonresponse, 
consider a multivariate modeling of response using respondent and nonrespondent frame 
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variables to determine if nonresponse bias exists.  Comparison of the respondents to known 
characteristics of the population from an external source can provide an indication of possible 
ias, especially if the characteristics in question are related to the survey’s key variables. 



 
evel for at least the items in 



uestion, in a manner similar to that discussed in Guideline 3.2.9. 



ndom, the amount of potential bias should inform the decision to publish individual items.  



 
l considerations, appropriate for the analysis, and make use of 



e most relevant data available. 



kely to be 



e should be taken to use imputations that minimize the attenuation of 
nderlying relationships. 



 of imputing longitudinal data sets, use cross-wave imputations or 
ross-sectional imputations. 



uideline 3.2.15:  Clearly identify all imputed values on a data file (e.g., code them). 



Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in 
urveys.   



ection 3.3   Coding 



its immediate analysis 
ust use standardized codes, when available, to enhance comparability. 



ey Terms:  coding, quality assurance process 



b
 
Guideline 3.2.10:  If the item response rate is less than 70 percent, conduct an item nonresponse
analysis to determine if the data are missing at random at the item l
q
 
Guideline 3.2.11:  In those cases where the analysis indicates that the data are not missing at 
ra
 
Guideline 3.2.12:  For data collections involving sampling, adjust weights for unit nonresponse, 
unless unit imputation is done.  The unit nonresponse adjustment should be internally consistent,
based on theoretical and empirica
th
 
Guideline 3.2.13:  Base decisions regarding whether or not to adjust or impute data for item 
nonresponse on how the data will be used, the assessment of nonresponse bias that is li
encountered in the review of collections, prior experience with this collection, and the 
nonresponse analysis discussed in this section.  When used, imputation and adjustment 
procedures should be internally consistent, based on theoretical and empirical considerations, 
appropriate for the analysis, and make use of the most relevant data available.  If multivariate 
analysis is anticipated, car
u
 
Guideline 3.2.14:  In the case
c
 
G
 
For more information on calculating response rates and conducting nonresponse bias analyses, 
see FCSM 
S
 
 
S
 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that perm
m
 
K
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  st
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Guideline 3.3.1:  Insert codes into the data set that clearly identify missing data and cases wh
an entry is not expected (e.g., skipped over by skip pattern).  Do not use blan



ere 
ks and zeros as 



odes to identify missing data, as they tend to be confused with actual data. 



s 



rnational organizations, when they exist.  Current 



1. 
sing 



 
ww .ni



c
 
Guideline 3.3.2:  When converting text data to codes to facilitate easier analysis, use 
standardized codes, if they exist.  Use the Federal coding standards listed below, if applicable.  
Provide cross-referencing tables to the Federal standard codes for any legacy coding that doe
not meet the Federal standards.  Develop other types of codes using existing Federal agency 
practice or standard codes from industry or inte
Federal standard codes include the following: 



FIPS Codes.  The National Institute of Standards and Technology maintains Federal 
Information Processing Standards (FIPS) required for use in Federal information proces
in accordance with OMB Circular No. A-130.  Use the following FIPS for coding (see



w.itl st.gov/fipspubs/index.htm for the most recent versions of these standards): 
Codes for the Identification of the States, the District of Col5-2 umbia and the 



6-4 valent Entities of the United States, Its Possessions, and 



10-4 reas of Special Sovereignty and Their Principal 



2. 
es to 



ation (SIC) system (for 



Outlying Areas of the United States, and Associated Areas 
Counties and Equi
Associated Areas 



9-1  Congressional Districts of the United States 
Countries, Dependencies, A
Administrative Divisions 



NAICS Codes.  Use the North American Industry Classification System (NAICS) to classify 
establishments.  NAICS was developed jointly by Canada, Mexico, and the United Stat
provide new comparability in statistics about business activity across North America.  
NAICS coding has replaced the U.S. Standard Industrial Classific
more information, see www.census.gov/epcd/www/naics.html). 
SOC Codes.  Use the Standard Occupational Classification (SOC) system to classify workers
into occupational categories for the purpose of 



3.  
collecting, calculating, or disseminating data 



(for more information, see www.bls.gov/soc). 
Race and Ethnicity.  Follow OMB’s Standards for Maintaining, Collecting, and Presenting
Federal Data on Race and Ethnicity when collecting data on race and e



4.  
thnicity (for more 



information, see www.whitehouse.gov/omb/inforeg/statpolicy.html). 
Statistical Areas.  Use the Standards for Defining Metropolitan and Micropolitan Statistical
Areas for collecting, tabulating, and publishing Federal statistics for geograp



5.  
hic areas (for 



more information, see www.whitehouse.gov/omb/inforeg/statpolicy.html).  



mple of the coding to determine if a specific 
vel of coding accuracy is being maintained. 



ection 3.4   Data Protection 



oughout the production process to 
nsure that survey data are handled to avoid disclosure. 



 
Guideline 3.3.3:  When setting up a manual coding process to convert text to codes, create a 
quality assurance process that verifies at least a sa
le
 
 
S
 
Standard 3.4:  Agencies must implement safeguards thr
e
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Key Terms:  confidential, individually-identifiable data 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



e survey data in any format (e.g., completed survey forms, 
lectronic files, and printouts). 



 
3. 



ailable information resource security practices 
that are periodically monitored and updated. 



s 
ager 



sponsible for that data set in order to guard against unauthorized release or alteration. 



2, Report 



ion of the Confidential Information Protection and Statistical Efficiency Act of 2002 
IPSEA). 



ection 3.5   Evaluation 



rpret results of analyses, and to help designers of recurring surveys 
cus improvement efforts. 



response, measurement error, nonresponse 
rror, nonsampling error, sampling error, weights 



st
 
Guideline 3.4.1:  For surveys that include confidential data, establish procedures and 
mechanisms to ensure the information’s protection during the production, use, storage, 
transmittal, and disposition of th
e
 
Guideline 3.4.2:  Ensure that 
1. Individually-identifiable survey data are protected; 
2. Data systems and electronic products are protected from unauthorized intervention; and



Data files, network segments, servers, and desktop PCs are electronically secure from 
malicious software and intrusion using best av



 
Guideline 3.4.3:  Ensure controlled access to data sets so that only specific, named individuals 
working on a particular data set can have read only, or write only, or both read and write acces
to that data set.  Data set access rights are to be periodically reviewed by the project man
re
 
For more information on data protection, see FCSM Statistical Policy Working Paper 2
on Statistical Disclosure Limitation Methodology, and forthcoming OMB guidance on 
implementat
(C
 
 
S
 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to inte
fo
 
Key Terms:  coverage error, instrument, item non
e
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 



andard:  



 the 
tion methods, and 



d.  Address the following areas: 



st
 
Guideline 3.5.1:  Include an evaluation component in the survey plan that evaluates survey 
procedures, results, and measurement error (see Section 1.1).  Review past surveys similar to
one being planned to determine likely sources of error, appropriate evalua
problems that are likely to be encountere



 19
ECM Opp to CC Mot to Compel 
RX-A:11



Page 24 of 41





http://www.fcsm.gov/working-papers/spwp22.html


http://www.fcsm.gov/working-papers/spwp22.html


http://www.fcsm.gov/working-papers/spwp22.html








1. 
ding frame errors); 



• error, including sources from the instrument, interviewers, and collection 



2. r will be measured, including variance estimation and 



ta; 



6.  
rived from the survey to other independent collections of similar data, if 



. Make evaluation studies public to inform data users.  



r 
stimating the nonsampling error from each source identified in the evaluation plan.  



M Statistical Policy Working Paper 
1, Measuring and Reporting Sources of Error in Surveys. 



ECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  



ection 4.1   Developing Estimates and Projections 



ncies must plan and implement evaluations to assess 
e quality of the estimates and projections. 



tratification, projection, raking, ratio estimation, 
nsitivity analysis, strata, variance, weights 



Potential sources of error, including 
• Coverage error (inclu
• Nonresponse error;  



Measurement 
process; and  



• Data processing error (e.g., keying, coding, editing, and imputation error); 
How sampling and nonsampling erro
studies to isolate error components; 



3. How total mean square error will be assessed; 
4. Methods used to reduce nonsampling error in the collected da
5. Methods used to mitigate nonsampling error after collection; 



Post-collection analyses of the quality of final estimates (include a comparison of the data
and estimates de
available); and 



7
 
Guideline 3.5.2:  Where appropriate, develop and implement methods for bounding o
e
 
For more information on evaluations, see FCSM Statistical Policy Working Paper 15, 
Measurement of Quality in Establishment Surveys, and FCS
3
 
 
S
 
S
 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Age
th
 
Key Terms:  design effect, direct survey-based estimates, estimation, model, model-based 
estimate, model validation, population, post-s
se
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



1. 



ncy has evaluated the alternative method and determined that 
it leads to acceptable results. 



st
 
Guideline 4.1.1:  Develop direct survey estimates according to the following practices: 



Employ weights appropriate for the sample design to calculate population estimates.  
However, an agency may employ an alternative method (e.g., ratio estimators) to calculate 
population estimates if the age
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2. Use auxiliary data to improve precision and/or reduce the error associated with direct survey 
estimates. 



3. Calculate variance estimates by a method appropriate to a survey’s sample design taking into 
account probabilities of selection, stratification, clustering, and the effects of nonresponse, 
post-stratification, and raking.  The estimates must reflect any design effect resulting from a 
complex design. 



 
Guideline 4.1.2: Develop model-based estimates according to accepted theory and practices 
(e.g., assumptions, mathematical specifications).   
 
Guideline 4.1.3:  Develop projections in accordance with accepted theory and practices (e.g., 
assumptions, mathematical specifications).   
 
Guideline 4.1.4:  Subject any model used for developing estimates or projections to the 
following: 
1. Sensitivity analysis to determine if changes in key model inputs cause key model outputs to 



respond in a sensible fashion;  
2. Model validation to analyze a model’s performance by comparing the results to available 



independent information sources; and 
3. Demonstration of reproducibility to show that, given the same inputs, the model produces 



similar results.   
 
Guideline 4.1.5:  Prior to producing estimates, establish criteria for determining when the error 
(both sampling and nonsampling) associated with a direct survey estimate, model-based 
estimate, or projection is too large to publicly release the estimate/projection. 
 
Guideline 4.1.6:  Document methods and models used to generate estimates and projections to 
help ensure objectivity, utility, transparency, and reproducibility of the estimates and projections.  
(For details on documentation, see Section 7.3).  Also, archive data and models so the 
estimates/projections can be reproduced. 
 
For more information on developing model-based estimates, see FCSM Statistical Policy 
Working Paper 21, Indirect Estimators in Federal Programs.   
 
 
SECTION 5   DATA ANALYSIS 
 
Section 5.1   Analysis and Report Planning 
 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Key Terms:  key variables, response rates 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
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standard:  
 
Guideline 5.1.1:  Include the following in the analysis plan: 
1. An introduction that describes the purpose, the research question, relevant literature, data 



sources (including a brief description of the survey data and any limitations of the data), key 
variables to be used in the analysis, type of analysis, and significance level to be used; 



2. Table and figure shells that support the analysis; and 



3. A framework for technical notes including, as appropriate, the history of the survey program, 
data collection methods and procedures, sample design, response rates and the treatment of 
missing data, weighting methods, computation of standard errors, instructions for constructed 
variables, limitations of the data, and sources of error in the data. 



Guideline 5.1.2:  Include standard elements of project management in the plan, including target 
completion dates, the resources needed to complete each activity, and risk planning.   
 
 
Section 5.2   Inference and Comparisons 
 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
Key Terms:  Bonferroni adjustment, covariance, estimates, hypothesis test, multiple 
comparisons, p value, standard error, statistical significance, Type I error 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 5.2.1:  Specify the criterion for judging statistical significance for tests of hypotheses 
(Type I error) before conducting the testing. 
 
Guideline 5.2.2:  Before including statements in information products that two characteristics 
being estimated differ in the actual population, make comparison tests between the two 
estimates, if either is constructed from a sample.  Use methods for comparisons appropriate for 
the nature of the estimates.   In most cases, this requires estimates of the standard error of the 
estimates and, if the estimates are not independent, an estimate of the covariance between the 
two estimates. 
 
Guideline 5.2.3:  When performing multiple comparisons with the same data between 
subgroups, include a note with the test results indicating whether or not the significance criterion 
(Type I error) was adjusted and, if adjusted, by what method (e.g., Bonferroni, modified 
Bonferroni, Tukey). 
 
Guideline 5.2.4:  When performing comparison tests, test and report only the differences that are 
substantively meaningful (i.e., don’t necessarily run a comparison between every pair of 
estimates; run only those that are meaningful within the context of the data, and report only 
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differences that are large enough to be substantively meaningful, even if other differences are 
also statistically significant). 
 
Guideline 5.2.5:  Given a comparison that does not have a statistically significant difference, 
conclude that the data do not support a statement that they are different.  If the estimates have 
apparent differences, but have large standard errors making the difference statistically 
insignificant, note this in the text or as a note with tables or graphs. 
 
Guideline 5.2.6:  Support statements about monotonic trends (strictly increasing or decreasing) 
in time series using appropriate tests.  If extensive seasonality, irregularities, known special 
causes, or variation in trends are present in the data, take those into account in the trend analysis. 
 
Guideline 5.2.7:  If part of an historical series is revised, data for both the old and the new series 
should be published for a suitable overlap period for the use of analysts. 
 
 
SECTION 6   REVIEW PROCEDURES  
 
Section 6.1   Review of Information Products 
  
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 6.1.1:  Conduct a content/subject-matter review of all information products that 
present a description or interpretation of results from the survey, such as analytic reports or 
“briefs.”  Select reviewers with appropriate expertise in the subject matter, operation, or 
statistical program discussed in the document.  Among the areas that reviewers should consider 
are the following: 
1. Subject-matter literature is referenced in the document if appropriate; 
2. Information is factually correct; and 
3. Information is presented clearly and logically, conclusions follow from analysis, and no 



anomalous findings are ignored. 
 
Guideline 6.1.2:  Conduct a statistical and methodological review of all information products.  
Select reviewers with appropriate expertise in the methodology described in the document.  
Among the tasks that reviewers should consider are the following: 
1. Review assumptions and limitations for accuracy and appropriateness; 
2. Ensure that appropriate statistical methods are used and reported; 
3. Review calculations and formulas for accuracy and statistical soundness; 
4. Review data and presentations of data (e.g., tables) for disclosure risk, as necessary; 
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5. Review contents, conclusions, and technical (statistical and operational areas) 
recommendations to ensure that they are supported by the methodology used; and 



6. Ensure that data sources and technical documentation, including data limitations, are 
included or referenced. 



 
Guideline 6.1.3: Review all information products that will be disseminated electronically for 
compliance with Section 508 of the U.S. Rehabilitation Act (29 U.S.C. § 794d ) for accessibility 
by persons with disabilities.  Ensure that any product that is disseminated via special software is 
tested for accessibility and interpretability prior to dissemination. 
 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Section 7.1   Releasing Information 
 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Key Terms:  estimate, forecast, key variables, model, nonsampling error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.1.1:  Dissemination procedures for major information products include the 
following:  
1. Develop schedule and mode for the release of information products; 
2. Inform targeted audiences; and 
3. Ensure equivalent, timely access to all users.  
 
Guideline 7.1.2:  Protect information against any unauthorized prerelease, and release 
information only according to established release procedures. 
   
Guideline 7.1.3:  If revisions to estimates are planned, establish a schedule for anticipated 
revisions, make it available to users, and identify initial releases as preliminary.  
 
Guideline 7.1.4:  Establish a policy for handling unscheduled corrections due to previously 
unrecognized errors.  The policy may include threshold criteria (e.g., the correction will change a 
national level total value by more than one percent or a regional value by more than five 
percent) identifying conditions under which data will be corrected and redisseminated.  
 
Guideline 7.1.5:  When information products are disseminated, provide users access to the 
following information:  
1. Definitions of key variables; 
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2. Source information, such as a survey form number and description of methodology used to 
produce the information or links to the methodology; 



3. Quality-related documentation such as conceptual limitations and nonsampling error; 
4. Variance estimation documentation; 
5. Time period covered by the information and units of measure; 
6. Data taken from alternative sources;  
7. Point of contact to whom further questions can be directed; 
8. Software or links to software needed to read/access the information and installation/operating 



instructions, if applicable;  
9. Date the product was last updated; and 
10. Standard dissemination policies and procedures. 
 
Guideline 7.1.6:  For information products derived using models, adhere to the following:  
1. Clearly identify forecasts and derived estimates ; and  
2. Make descriptions of forecasting models or derivation procedures accessible from the 



product along with any available evaluation of its accuracy.  
 
Guideline 7.1.7:  Include criteria for instances when information will not be publicly 
disseminated (e.g., underlying data are of insufficient quality) in the agency’s standard 
dissemination policies and procedures. 
 
For more information on electronic dissemination of statistical data, see FCSM Statistical Policy 
Working Paper 24, Electronic Dissemination of Statistical Data. 
 
 
Section 7.2   Data Protection and Disclosure Avoidance for Dissemination 
 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Key Terms:  confidentiality, data protection, disclosure  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.2.1:  For survey information collected under a pledge of confidentiality, employ 
sufficient procedures and mechanisms to protect any individually-identifiable data from 
unauthorized disclosure.   
 
Guideline 7.2.2:  Do not publicly reveal parameters associated with disclosure limitation rules.   



 
For more information, see FCSM Statistical Policy Working Paper 22, Report on Statistical 
Disclosure Limitation Methodology, and forthcoming OMB guidance on the Confidential 
Information Protection and Statistical Efficiency Act of 2002 (CIPSEA).  
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Section 7.3   Survey Documentation 
 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
 
Key Terms: coverage, editing, imputation, instrument, nonsampling error, response rates, 
sampling error, sampling unit, strata, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.3.1:  Survey system documentation includes all information necessary to analyze 
the data properly.   Along with the final data set, documentation, at a minimum, includes the 
following: 
1. OMB Information Collection Request package; 
2. Description of variables used to uniquely identify records in the data file; 
3. Description of the sample design, including strata and sampling unit identifiers to be used for 



analysis;  
4. Final instrument(s) or a facsimile thereof for surveys conducted through a computer-assisted 



telephone interview (CATI) or computer-assisted personal interview (CAPI) or Web 
instrument that includes the following: 
• All items in the instrument (e.g., questions, check items, and help screens); 
• Items extracted from other data files to prefill the instrument (e.g., dependent data from a 



prior round of interviewing); and  
• Items that are input to the post data collection processing steps (e.g., output of an 



automated instrument);   
5. Definitions of all variables, including all modifications; 
6. Data file layout; 
7. Descriptions of constructed variables on the data file that are computed from responses to 



other variables on the file;  
8. Unweighted frequency counts; 
9. Description of sample weights, including adjustments for nonresponse and benchmarking 



and how to apply them; 
10. Description of how to calculate variance estimates appropriate for the survey design; 
11. Description of all editing and imputation methods applied to the data (including evaluations 



of the methods) and how to remove imputed values from the data;  
12. Descriptions of known data anomalies and corrective actions; 
13. Description of the magnitude of sampling error associated with the survey; 
14. Description of the sources of nonsampling error associated with the survey (e.g., coverage, 



measurement) and evaluations of these errors; 
15. Comparisons with independent sources, if available; 
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16. Overall unit response rates (weighted and unweighted) and nonresponse bias analyses (if 
applicable); and 



17. Item response rates and nonresponse bias analyses, (if applicable). 
 
Guideline 7.3.2:  To ensure that a survey can be replicated and evaluated, the agency’s internal 
archived portion of the survey system documentation, at a minimum, must include the following: 
1. Survey planning and design decisions, including the OMB Information Collection Request 



package; 
2. Field test design and results; 
3. Selected sample; 
4. Sampling frame; 
5. Justifications for the items on the survey instrument, including why the final items were 



selected; 
6. All instructions to respondents and/or interviewers either about how to properly respond to a 



survey item or how to properly present a survey item; 
7. Description of the data collection methodology; 
8. Sampling plan and justifications, including any deviations from the plan; 
9. Data processing plan specifications and justifications;  
10. Final weighting plan specifications, including calculations for how the final weights were 



derived, and justifications; 
11. Final imputation plan specifications and justifications; 
12. Data editing plan specifications and justifications;  
13. Evaluation reports; 
14. Descriptions of models used for indirect estimates and projections; 
15. Analysis plans; 
16. Time schedule for revised data; and 
17. Documentation made publicly available in conjunction with the release of data.  
 
Guideline 7.3.3:  For recurring surveys, produce a periodic evaluation report, such as a 
methodology report, that itemizes all sources of identified error.  Where possible, provide 
estimates or bounds on the magnitudes of these errors; discuss the total error model for the 
survey; and assess the survey in terms of this model. 
 
Guideline 7.3.4:  Retain all survey documentation according to appropriate Federal records 
disposition and archival policy. 
 
For more information on measuring and reporting sources of errors in surveys, see FCSM 
Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in Surveys. 
 
 
Section 7.4   Documentation and Release of Public-Use Microdata 
 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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Key Terms:  microdata, public-use microdata, record layout, stage of the data collection 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  



Guideline 7.4.1: Provide complete documentation for all data files.  See Section 7.3 for 
additional information on file documentation.   



Guideline 7.4.2:  Provide a file description and record layout for each file.  All variables must be 
clearly identified and described.  



Guideline 7.4.3:  Make all microdata products and documentation accessible by users with 
generally available software. 



Guideline 7.4.4:  Clearly identify all imputed values on the data file.  



Guideline 7.4.5:  Release public-use microdata as soon as practicable to ensure timely 
availability for data users.   



Guideline 7.4.6:  Retain all microdata products and documentation according to appropriate 
Federal records disposition and archival policy.  Archive data with the National Archives and 
Records Administration and other data archives, as appropriate, so that data are available for 
historical research in future years.   
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APPENDIX  DEFINITIONS OF KEY TERMS 



 
 



 -B- 
Bias is the systematic deviation of the survey estimated value from the true population value.  
Bias refers to systematic errors that can occur with any sample under a specific design.  
Bonferroni adjustment is a procedure for guarding against an increase in the probability of a 
Type I error when performing multiple significance tests.  To maintain the probability of a Type 
I error at some selected value alpha, each of the m tests to be performed is judged against a 
significance level, alpha/m. 
A bridge study continues an existing methodology concurrent with a new methodology for the 
purpose of examining the relationship between the new and old estimates. 
 
 
-C- 
Coding involves converting information into numbers or other symbols that can be more easily 
counted and tabulated. 
Cognitive interviews are used to develop and refine questionnaires.  In a typical cognitive 
interview, respondents report aloud everything they are thinking as they attempt to answer a 
survey question. 
A collection of information is defined in the Paperwork Reduction Act as the obtaining, 
causing to be obtained, soliciting, or requiring the disclosure to an agency, third parties or the 
public of information by or for an agency by means of identical questions posed to, or identical 
reporting, recordkeeping, or disclosure requirements imposed on, ten or more persons, whether 
such collection of information is mandatory, voluntary, or required to obtain or retain a benefit. 
Confidentiality involves the protection of individually-identifiable data from unauthorized 
disclosures. 
A consistent data series maintains comparability over time by keeping an item fixed, or by 
incorporating appropriate adjustment methods in the event an item is changed.  
Covariance is a characteristic that indicates the strength of relationship between two variables. It 
is the expected value of the product of the deviations of two random variables, x and y from their 
respective means.   
Coverage refers to the extent to which all elements on a frame list are members of the 
population, and to which every element in a population appears on the frame list once and only 
once.  
Coverage error refers to the discrepancy between statistics calculated on the frame population 
and the same statistics calculated on the target population. Undercoverage errors occur when 
target population units are missed during frame construction, and overcoverage errors occur 
when units are duplicated or enumerated in error. 
A crosswalk study delineates how categories from one classification system are related to 
categories in a second classification system.  
A cross-sectional sample survey is based on a representative sample of respondents drawn from 
a population at one point in time. 
Cross-sectional imputations are based on data from a single time period.  
Cross-wave imputations are imputations based on data from multiple time periods. For 
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example, a cross-sectional imputation for a time 2 salary could simply be a donor’s time 2 
salary. Alternatively, a cross-wave imputation could be the change in a donor's salary from time 
1 to time 2 multiplied by the time 1 nonrespondent’s salary. 
A cut-off sample is a nonprobability sample that consists of the units in the population that have 
the largest values of a key variable (frequently the variable of interest from a previous time 
period).  For example, a 90% cut-off sample consists of the largest units accounting for at least 
90% of the population total of the key variable.  Sample selection is usually done by sorting the 
population in decreasing order by size, and including units in the sample until the percent 
coverage exceeds the established cut-off. 
 
 
-D- 
Data protection involves techniques that are used to insure that confidential individually-
identifiable data are not disclosed.  
Data series are repeated collections of sequential cross-sectional or longitudinal data 
characteristics of the target population over time. 
The design effect (DEFF) is the ratio of the true variance of a statistic (taking the complex 
sample design into account) to the variance of the statistic for a simple random sample with the 
same number of cases. Design effects differ for different subgroups and different statistics; no 
single design effect is universally applicable to any given survey or analysis. 
Direct survey-based estimates are intended to achieve efficient and robust estimates of the true 
values of the target populations, based on the sample design and resulting survey data. 
Disclosure means the public release of individually-identifiable data. 
Dissemination is any agency initiated or sponsored distribution of information to the public. 
Domain refers to a defined universe or a subset of the universe with specific attributes, e.g., 
knowledge, skills, abilities, attitudes, interests, lines of business, size of operations, etc. 
 
 
-E- 
Editing is the data-processing activity aimed at detecting and correcting errors.  
Effect size refers to the standardized magnitude of the effect or the departure from the null 
hypothesis. For example, the effect size may be the amount of change over time, or the 
difference between two population means, divided by the appropriate population standard 
deviation. Multiple measures of effect size can be generated (e.g., standardized differences 
between means, correlations, and proportions). 
The effective sample size, as used in the design phase, is the sample size under a simple random 
sample design that is equivalent to the actual sample under the complex sample design. In the 
case of complex sample designs, the actual sample size is determined by multiplying the 
effective sample size by the anticipated design effect.  
An eligible sample unit is a unit selected for a sample that is confirmed to be a member of the 
target population.   
Estimates result from the process of providing a numerical value for a population parameter on 
the basis of information collected from a survey and/or other sources. 
Estimation is the process of using data from a survey and/or other sources to provide a value for 
an unknown population parameter (such as a mean, proportion, correlation, or effect size), or to 
provide a range of values in the form of a confidence interval.  
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Estimation error is the difference between a survey estimate and the true value of the parameter 
in the target population. 
 
 
-F- 
In a field test, all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
A focus group involves a semi structured group discussion of a topic. 
Forecasts involve the specific projection that an investigator believes is most likely to provide 
an accurate prediction of a future value of some process. 
A frame is a mapping of the universe elements (i.e., sampling units) onto a finite list (e.g., the 
population of schools on the day of the survey). 
The frame population is the set of elements that can be enumerated prior to the selection of a 
survey sample.  
 
 
-H- 
Hypothesis testing draws a conclusion about the tenability of a stated value for a parameter. For 
example, sample data may be used to test whether an estimated value of a parameter (such as the 
difference between two population means) is sufficiently different from zero that the null 
hypothesis, designated H0 (no difference in the population means), can be rejected in favor of the 
alternative hypothesis, H1 (a difference between the two population means).  
 
 
-I- 
Imputation is the procedure for entering a value for a specific data item where the response is 
missing or unusable.  
Individually-identifiable data refers specifically to data from any list, record, response form, 
completed survey, or aggregation from which information about particular individuals or their 
organizations may be revealed by either direct or indirect means. 
Instrument refers to an evaluative device that includes tests, scales, and inventories to measure a 
domain using standardized procedures. It is commonly used when conducting surveys to refer to 
the device used to collect data, such as a questionnaire or data entry software. 
Item nonresponse occurs when a respondent fails to respond to one or more relevant item(s) on 
a survey.  
 
 
-K- 
Key variables include survey-specific items for which aggregate estimates are commonly 
published from a study. They include, but are not restricted to, variables most commonly used in 
table row stubs. Key variables also include important analytic composites and other policy-
relevant variables that are essential elements of the data collection. They are first defined in the 
initial planning stage of a survey, but may be added to as the survey and resulting analyses 
develop. For example, a study of student achievement might use gender, race-ethnicity, 
urbanicity, region, and school type (public/private) as key reporting variables.  
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-L- 
A longitudinal sample survey follows the experiences and outcomes over time of a 
representative sample of respondents (i.e., a cohort). 
Longitudinal analysis involves the analysis of data from a study in which subjects are measured 
repeatedly over time. 
 
 
-M- 
Response to a mandatory survey is required by law. 
Measurement error is the difference between observed values of a variable recorded under 
similar conditions and some fixed true value (e.g., errors in reporting, reading, calculating, or 
recording a numerical value).  Response bias is the deviation of the survey estimate from the true 
population value that is due to measurement error from the data collection.  Potential sources of 
response bias include the respondent, the instrument, and the interviewer.   
A microdata file includes the detailed responses for individual respondents. 
The minimum substantively significant effect (MSSE) is the smallest effect, that is, the 
smallest departure from the null hypothesis, considered to be important for the analysis of key 
variables. The minimum substantively significant effect is determined during the design phase. 
For example, the planning document should provide the minimum change in key variables or 
perhaps, the minimum correlation, r, between two variables that the survey should be able to 
detect for a specified population domain or subdomain of analytic interest. The MSSE should be 
based on a broad knowledge of the field, related theories, and supporting literature.  
Missing at random, for a given survey variable, refers to a situation in which the probability 
that a unit is missing that variable is independent of its value, but may not be independent of 
another variable being measured. 
Missing completely at random occurs when values are missing because individuals drop out of 
a study in a process that is independent of both the observed measurements and those that would 
have been available had they not been missing. 
A model is a formalized set of mathematical expressions quantifying the process assumed to 
have generated a set of observations. 
A model-based estimate is produced by a model. 
Model-based samples are selected to achieve efficient and robust estimates of the true values of 
the target populations under a chosen working model.  
Model validation involves testing a model's predictive capabilities by comparing the  
model results to "known" sources of empirical data. 
Multiple comparisons involve a detailed examination of the differences among a set of means. 
Multivariate analysis is a generic term for many methods of analysis that are used to investigate 
multivariate data. 
Multivariate data include data for which each observation consists of values for more than one 
random variable. 
Multivariate modeling provides a formalized mathematical expression of the process assumed 
to have generated the observed multivariate data. 
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-N- 
Nonprobabilistic methods—see “”probabilistic methods.”  
Nonresponse bias occurs when the observed value deviates from the population parameter due 
to differences between respondents and nonrespondents. Nonresponse bias may occur as a result 
of not obtaining 100 percent response from the selected cases.  
Nonresponse error is the overall error observed in estimates caused by differences between 
respondents and nonrespondents.  It consists of a variance component and nonresponse bias. 
Nonsampling error includes measurement errors due to interviewers, respondents, instruments, 
and mode; nonresponse error; coverage error; and processing error. 
 
 
-O- 
Overall unit nonresponse reflects a combination of unit nonresponse across two or more levels 
of data collection, where participation at the second stage of data collection is conditional upon 
participation in the first stage of data collection.  
 
 
-P- 
The p value is the probability of the observed data’s showing a more extreme value than the 
result, when there is no effect in the population. 
In a pilot test, a laboratory or a very small-scale test of a questionnaire or procedure is 
conducted. 
Population—see “target population.”  
Post-stratification is applied to survey data, in which sample units are stratified after data 
collection using information collected in the survey and auxiliary information to adjust weights 
to population control totals. 
The power (1 – b) of a test is defined as the probability of rejecting the null hypothesis when a 
specific alternative hypothesis is assumed. For example, with b = 0.20 for a particular alternative 
hypothesis, the power is 0.80, which means that 80 percent of the time the test statistic will fall 
in the rejection region if the parameter has the value specified by the alternative hypothesis.  
Precision of survey results refers to how closely the results from a sample can reproduce the 
results that would be obtained from a complete count (i.e., census) conducted using the same 
techniques. The difference between a sample result and the result from a complete census taken 
under the same conditions is an indication of the precision of the sample result. 
A survey pretest involves experimenting with different components of the questionnaire or 
survey design or operationalization prior to full-scale implementation. This may involve pilot 
testing, that is a laboratory or a very small-scale test of a questionnaire or procedure, or a field 
test in which all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
Probabilistic methods for survey sampling are any of a variety of methods for sampling that 
give a known, non-zero, probability of selection to each member of the target population.  The 
advantage of probabilistic sampling methods is that sampling error can be calculated.  Such 
methods include: random sampling, systematic sampling, and stratified sampling.  They do not 
include: convenience sampling, judgment sampling, quota sampling, and snowball sampling. 
Probability of selection in a survey is the probability that a given sampling unit will be selected, 
based on the probabilistic methods used in sampling. 
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A projection is an estimate of a future value of a characteristic based on current trends. 
A public-use data file or public-use microdata file includes a subset of data that have been 
coded, aggregated, or otherwise altered to mask individually-identifiable information, and thus is 
available to all external users. Unique identifiers, geographic detail, and other variables that 
cannot be suitably altered are not included in public-use data files.  
  
 
-Q- 
Quality assurance processing includes any procedure or method that is aimed at maintaining or 
improving the reliability or validity of the data. 
 
  
-R- 
Raking is a multiplicative weighting technique that uses iterative proportional fitting.  That is, 
weights are obtained as the product of a number of factors contributed by auxiliary variables. 
In ratio estimation, an auxiliary variate xi, correlated with yi, is obtained for each unit in the 
sample.  The population total X of the xi must be known.  In practice, xi is often the value of yi at 
some previous time when a complete census was taken.  The goal is to obtain increased precision 
by taking advantage of the correlation between yi and xi.  The ratio estimate of Y, the population 
total of yi, is YR = (y/x), where y and x are the sample totals of yi and xi, respectively. 
A record layout is a description of the data elements on the file (variable names, data types, and 
length of space on the file) and their physical locations. 
Required response items include the minimum set of items required for a case to be considered 
a respondent.  
Respondent burden is the estimated total time and financial resources expended by the survey 
respondent to generate, maintain, retain, and provide survey information. 
A response analysis survey is a study of the capability of respondents to accurately provide the 
data requested for a survey.   
Response bias is the deviation of the survey estimate from the true population value that is due 
to measurement error from the data collection.  Potential sources of response bias include the 
respondent, the instrument, and the interviewer.   
Response rates calculated using base weights measure the proportion of the sample frame that is 
represented by the responding units in each study.  
 
 
-S- 
Sampling error is the error associated with nonobservation, that is, the error that occurs because 
all members of the frame population are not measured. It is the error associated with the 
variation in samples drawn from the same frame population. The sampling error equals the 
square root of.the variance. 
 
Sampling units are the basic components of a sample frame.  Everything covered by a sample 
frame must belong to one definite sampling unit, or have a measurable probability of belonging 
to a specific unit. The sampling unit may contain, for example, defined areas, houses, people, or 
businesses.  
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Sensitivity analysis is designed to determine how the variation in the output of a model 
(numerical or otherwise) can be apportioned, qualitatively or quantitatively, to changes in input 
parameter values and assumptions.  This type of analysis is useful in ascertaining the capability 
of a given model, as well its robustness and reliability. 
Stage of data collection includes any stage or step in the sample identification and data 
collection process in which data are collected from the identified sample unit. This includes 
information obtained that is required to proceed to the next stage of sample selection or data 
collection (e.g., school district permission for schools to participate or schools providing lists of 
teachers for sample selection of teachers). 
Standard error is the standard deviation of the sampling distribution of a statistic.  Although the 
standard error is used to estimate sampling error, it includes some nonsampling error. 
Strata are created by partitioning the frame and are generally defined to include relatively 
homogeneous units within strata.  
Statistical significance is attained when a statistical procedure applied to a set of observations 
yields a p value that exceeds the level of probability at which it is agreed that the null hypothesis 
will be rejected. 
A statistical survey is a data collection whose purposes include the description, estimation, or 
analysis of the characteristics of groups, organizations, segments, activities, or geographic areas.  
A statistical survey may be a census or may collect information from a sample of the target 
population. 
Substitution is the process of supplementing the sample in an unbiased manner in order to 
ensure it continues to be representative of the population.  
A survey system is a set of individual surveys that are interrelated components of a data 
collection. 
 
-T- 
The target population is any group of potential sample units or persons, businesses, or other 
entities of interest. 
The total mean square error is a measure of the combined overall effect of sampling and 
nonsampling error on the estimate. 
Type I error is made when the tested hypothesis, H0, is falsely rejected when in fact it is true. 
The probability of making a Type I error is denoted by alpha (α). For example, with an alpha 
level of 0.05, the analyst will conclude that a difference is present in 5 percent of tests where the 
null hypothesis is true. 
 
 
-U- 
Unit nonresponse occurs when a respondent fails to respond to all required response items (i.e., 
fails to fill out or return a data collection instrument).  
A universe survey involves the collection of data covering all known units in a population (i.e., a 
census). 
Usability testing in surveys is the process whereby a group of representative users are asked to 
interact and perform tasks with survey materials, e.g., computer-assisted forms, to determine if 
the intended users can carry out planned tasks efficiently, effectively, and satisfactorily.   
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-V- 
Validation studies are conducted to independently verify that the data collection methodology 
employed will obtain accurate data for the concept studied.   
Validity is the degree to which an estimate is likely to be true and free of bias (systematic 
errors). 
Variance or variance estimates— The variance is a measure based on the deviations of 
individual scores from the mean. However, simply summing the deviations will result in a value 
of 0.  To get around this problem the variance is based on squared deviations of scores about the 
mean.  When the deviations are squared, the rank order and relative distance of scores in the 
distribution is preserved while negative values are eliminated.  Then to control for the number of 
subjects in the distribution, the sum of the squared deviations, S(X - `X), is divided by N 
(population) or by N - 1 (sample).  The result is the average of the sum of the squared deviations. 
Response to a voluntary survey is not required by law. 
 
 
-W- 
A wave is a round of data collection in a longitudinal survey (e.g., the base year and each 
successive followup are each waves of data collection). 
Weights are the inverse of the probability of selection in most probabilistic surveys.  However, 
in the case of establishment surveys, the weights most frequently represent the estimated 
proportion that the responding establishments represent of the total industry. Weights may be 
adjusted for nonresponse.   
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 



OFFICE OF THE ADMINISTRATIVE LAW JUDGES 
Washington, D.C. 



 



 
In the Matter of 
 
ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 
 



Respondent. 



 
 



Docket No. 9358 
 
 



PUBLIC 



  



 
 



RESPONDENT ECM BIOFILM’S OPPOSITION TO COMPLAINT COUNSEL’S 
MOTION TO COMPEL DISCOVERY WRONGLY WITHHELD BY DR. DAVID 



STEWART 



 Respondent ECM BioFilms hereby opposes Complaint Counsel’s above-referenced 



motion (“Motion”).  ECM’s document production is complete, and there are no grounds to 



compel the requested information under Rules 3.31, 3.37, or 3.38.  ECM does not possess the 



information sought and has explained that Complaint Counsel’s proper resort is to subpoena the 



party with the documents, California Survey Research Services, Inc. (“CSRS”).  The motion is 



thus misguided because it asks this Court to compel production of information possessed by a 



non-party via a document production request to a party.  ECM’s expert witnesses (as well as 



research firms hired by experts) are not ECM “agents,” and the information Complaint Counsel 



seeks is therefore beyond the purview of Rule 3.37.  Although ECM pledged not to oppose a 



subpoena to CSRS, Complaint Counsel charged forward instead with its motion in an 



unsupported effort to profit from so-called discovery deficiencies.  Because ECM has no ability 



to obtain the information Complaint Counsel seeks, Complaint Counsel cannot meet its burden to 



show that the documents fall within ECM’s obligations under Rule 3.37(a)-(b), and the motion 
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should be denied.  Indeed if the motion were granted ECM could not comply because ECM does 



not have the documents or the legal right to them.  Indeed, an absurd result would follow; ECM 



would have to move for leave to subpoena the documents from CSRS.  This then leads to the 



logic of having Complaint Counsel do what they should have from the start:  Just subpoena the 



documents directly from the party that has them, CSRS. 



 



BACKGROUND 



 ECM retained Dr. David Stewart1 to provide expert testimony concerning, inter alia, 



public perception of “biodegradable” claims in the marketplace.  See RXA:1 at 70:25–76:2.  To 



that end, Dr. Stewart surveyed end-consumers to measure perceptions of “biodegradable” claims. 



See RXA:1 at 71:24–72:15.  He will testify based on a well-designed telephone survey that there 



is no shared understanding among even a significant minority of consumers as to what 



biodegradation means, and that the public generally lacks sufficient information to interpret or 



assess biodegradable claims.  See RXA:1 at 69:24–70:1.  Thus, consumers have no shared 



understanding of a specific expected “rate” of biodegradation in plastic products (e.g, the 



posited, arbitrarily selected one year in Complaint Counsel's contrived definition of 



biodegradation), and any such requirement is, at a minimum, arbitrary and capricious.  See 



RXA:1 at 13:25–14:8.    



 To supplement his other surveys, Dr. Stewart sought to measure whether ECM’s direct 



customers (i.e., the manufacturers to who ECM exclusively sells its additive) have a shared 



                                                 
1 Dr. Stewart is a Ph.D. in personality psychology, and the President’s Professor of 



Marketing and Law at Loyola Marymount University.  He has been qualified as an expert in 
federal and state court, and used by the Federal trade Commission repeatedly as an expert on 
consumer perception. 
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understanding of the terminology used in this case, and reason for the purchase of biodegradable 



technology.  He designed a pilot study that involved a telephone survey of plastics companies.  



See RXA:1 at 195:14–16.  He needed a pool of subjects known to purchase this type of 



technology.  To conserve resources and research costs, ECM provided a list of approximately 



150 former and current customers.  See RXA:1 at 304:25–305:1.  ECM produced that document 



to Complaint Counsel as part of its Rule 3.31A(c) disclosures on June 18, 2014.  RXA:1 at 



272:2–12; RXA:3; RXA ¶¶ 2-3.  ECM also produced two other customer lists, which ECM had 



given to Dr. Stewart, to Complaint counsel when due under the Scheduling Order.  See RXA ¶ 3. 



 Dr. Stewart hired an independent third-party to perform the pilot survey, CSRS, in 



California.  See RXA:1 at 217:18–20.  Complaint Counsel received all data concerning Dr. 



Stewart’s studies.  On its own, CSRS selected a random group of businesses from the list of 150 



that Stewart provided (and that Complaint Counsel also received).  See RXA:1 at 273:23–



274:24.  The point of the “pilot” study was to test the feasibility of the study model, to wit, to 



gauge (1) the labor required to connect with survey respondents and (2) respondent’s willingness 



to participate.  See RXA:1 at 305:9–306:8.  As Complaint Counsel apparently recognized (Mot. 



at 2), the response rate was not significantly high, and in almost twenty hours of labor, survey 



responses were recorded for just ten participants, revealing the costs of a full study to be 



prohibitive.  See RXA:1 at 209:21-25.  Nonetheless, the pilot study favors ECM’s position 



because it affirms that manufacturers, like end-consumers, are hopelessly varied in their 



perceptions of key terminology.  See RXA:1 at 223:2–8.  For instance, when asked about 



timelines for degradation, some customers cited test standards that have no specified rates, like 



the ASTM D5511.  See RXA:1 at 221:14–18.   
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 The key here is that neither Dr. Stewart nor ECM were given the names of the study 



participants that CSRS contacted.  See RXA:1 at 272:22–273:20.  Responses were blinded by 



CSRS, and given to Dr. Stewart with codes instead of names.  See RXA:1 274:2–5.  Dr. Stewart 



testified credibly that he never received the specific names of the survey participants, as doing so 



would violate his ethical duties.  See RXA:1 at 196:18–22; 272:22–273:2.  ECM never possessed 



the information.  See RXA:1 at 273:19–20.  There is no evidence that Dr. Stewart relied on the 



customer names in any capacity when forming his opinions in this case, or that the names were 



relevant to his analysis.   



ARGUMENT 



1. ECM Has No Obligation To Produce Documents that Are Not In Its Custody, 
Control, or Possession 
 
ECM was not obligated to secure the names of pilot survey participants under Complaint 



Counsel’s prior document production requests.  Those names are the narrow focus of this 



dispute.  Complaint Counsel seeks relief under Rule 3.31(e), arguing that ECM had a duty to 



supplement prior discovery productions.2  Complaint Counsel’s Motion suffers from at least two 



fatal flaws because it seeks Rule 3.31A expert materials that ECM does not have.   



First, the scope of expert discovery is governed by Rule 3.31A(c), and, so, Complaint 



Counsel’s Rule 3.37 requests at the start of this case do not impose heightened standards on 



ECM apart from those in Rule 3.31A and Paragraph 19 of the Scheduling Order.  Otherwise, 



ECM would have had an obligation to produce Dr. Stewart’s material on a rolling basis well 



before ECM was obligated to produce expert material under the Scheduling Order.  That 



                                                 
2 Rule 3.31(e) requires parties to “supplement or correct … disclosure[s] to include 



information thereafter acquired…”  16 C.F.R. § 3.31(e) (emphasis added).  ECM has never 
“acquired” the information Complaint Counsel seeks. 
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construction is inconsistent with the orderly approach to expert discovery specified in the Court’s 



Scheduling Order.  Extrapolating fact discovery requests into the expert sphere would nullify the 



relevant provisions of Rule 3.31A that limit expert disclosures. 



Second, files possessed by an expert’s independent contractor (here CSRS) are not within 



ECM’s custody, control, or possession.  That information is not subject to a Rule 3.37 request 



(and, in any event, could not be produced by ECM because ECM does not possess the files).  See 



16 C.F.R. § 3.37(a).  Rule 3.37 requests, like those enumerated in Complaint Counsel’s motion 



(Mot. at 4), are issued to “another party” and reach documents “in the possession, custody, or 



control of the party upon whom the request is served…”  Id. (emphasis added).  The burden to 



show documents are within a party’s control, custody, or possession lies with Complaint 



Counsel.  See Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143, 147 (S.D.N.Y. 2011); In re Flag 



Telecom Holdings, Ltd. Securities Litigation, 236 F.R.D. 177, 180 (S.D.N.Y. 2006).  Federal 



courts have consistently held that documents are within a party’s “possession, custody, or 



control” if the party has actual possession, custody, or control, or has the legal right to obtain the 



documents on demand.  See National Academy of Recording Arts & Sciences, Inc. v. On Point 



Events, LP, 256 F.R.D. 678, 680 n.1 (C.D. Cal. 2009) (collecting cases).  Thus, for instance, 



“[w]hile a patient may be able to request medical records from a physician, the records are not 



sufficiently within the patient’s control” to qualify under Federal Rule 34 document request.  See 



Ayers v. Continental Cas. Co., 2007 WL 2156553, at *5 (N.D. W.Va. 2007); Clark v. Vega 



Wholesale Inc., 181 F.R.D. 470, 472 (D. Nev. 1998). 



ECM has no contractual relationship with CSRS.  Dr. Stewart hired CSRS to perform 



survey research.  Dr. Stewart was retained by ECM’s attorneys, who, in turn, are retained by 
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ECM.  Without any contractual, employee, or agency relationship, ECM cannot compel CSRS to 



turn over documents.  ECM lacks control, custody, and possession of the information.   



Complaint Counsel makes no attempt to dispute that point.  Instead, they argue (without 



legal support) that ECM has “control” over CSRS’s information because Dr. Stewart is ECM’s 



agent, and he has “control.”3  Not so on both accounts.  An expert witness “is not the sponsoring 



party’s agent merely because he is retained as its expert witness.”  Glendale Fed. Bank, F.S.B. v. 



U.S., 39 Fed. Cl. 422, 424 (1997).  “Despite the fact that one party retained and paid for the 



services of an expert witness, expert witnesses are supposed to testify impartially in the sphere of 



their expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (“[s]ince an 



expert witness is not subject to the control of the party opponent with respect to consultation and 



testimony he or she is hired to give, the expert witness cannot be deemed an agent”) (emphasis 



added); see Restatement (Second) of Agency § 1 cmt. 1 (1958) (“The relation of agency is created 



as the result of conduct by two parties manifesting that one of them is willing for the other to act 



for him subject to his control, and that the other consents so to act”) (emphasis added).4  



ECM has neither possession nor any right, authority, or ability to obtain CSRS’s 



information on demand, either directly or through Dr. Stewart.  Dr. Stewart perceives an inherent 



ethical issue in producing that information.  Dr. Stewart has a reasonable basis for his concerns.  



The Reference Manual on Scientific Evidence explains that “[t]he use of survey results in a legal 



                                                 
3 Complaint Counsel’s support here is a single unarticulated reference to the term “agent” 



in a prior ECM motion.  See Mot. at 5 n.17.  Complaint Counsel does not mention that, 
throughout that referenced motion and in correspondence between the parties, ECM consistently 
advanced the proper position that expert witnesses are not “agents” for discovery.  See RXA:2 
(stating to Complaint Counsel that “[a]t the outset, your experts are not your agents for purposes 
of litigation”).    



4 See also Selvidge v. United States, 160 F.R.D. 153, 155-56 (D. Kan. 1995); Van 
Blargan v. Williams Hospitality Corporation, 754 F.Supp. 246, 248 (D.P.R.1991). 
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proceeding does not relieve the Survey Research Organization of its ethical obligation to 



maintain in confidence all Respondent-identifiable information or lessen the importance of 



Respondent anonymity.”  FEDERAL JUDICIAL CENTER ET AL., REFERENCE MANUAL ON SCIENTIFIC 



EVIDENCE, 417, (3d ed. 2011); see also Applera Corp. v. M.J. Research Inc., 389 F. Supp. 2d 



344, 350 (D. Conn. 2005) (“The Reference Manual for Scientific Evidence published by the 



Federal Judicial Center instructs that, because of such ethical obligations, identifying information 



such as names and addresses should be removed from survey data before it is provided to 



opposing counsel.”).5 



   



2. ECM Has Fully Complied with Rules 3.37 and 3.31A 



Complaint Counsel spent considerable effort arguing that ECM failed to produce the list 



of customers given to Dr. Stewart, a point that is baseless.  In footnote 12 of its motion, 



Complaint Counsel wrote: 



ECM implied that it produced [the customer list] to Complaint Counsel as part 
of ECM’s initial disclosures.  This is false, as the document ECM produced 
last night is dated “Sunday, May 4, 2014.”  
 



See CC Mot. at 3 n.12; see also CC Mot. at 2 (arguing that “ECM, its counsel, and Dr. Stewart 



failed to produce the list of names to us”).  Complaint Counsel is incorrect.  ECM did include the 



“Sunday, May 4, 2014” file in its timely production.  See RXA ¶ 2-3.  Complaint Counsel’s 



essential point is that only “after his deposition, Dr. Stewart produced the May 4 list.”  Mot. at 3 



n.12.  That statement is also untrue.  There are no customer lists that ECM provided to Dr. 



Stewart that ECM did not also provide to Complaint Counsel in ECM’s June 18th Rule 3.31A(c) 



                                                 
5 See also RXA:4-11 (literature discussing confidentiality of survey participant 



identities). 
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production.  Complaint Counsel’s motion which is based on that theory of non-disclosure is 



therefore baseless.  ECM has fully and timely discharged its responsibility under Rule 3.31A(c). 



Moreover, ECM and its experts were under no obligation to affirmatively secure and 



produce the names of study participants in its Rule 3.31A production.  An expert is not required 



to produce documents that they do not rely upon or “consider” in supporting their expert opinion.  



See, e.g., Smith v. Jacobs Engineering Grp., Inc., 2008 WL 4264718, at *4 (N.D. Fla. 2008).  



ECM was only required to disclose “information furnished to a testifying expert that such expert 



generates, reviews, reflects upon, reads, and/or uses in connection with the formulation of his 



opinions, even if such information is ultimately rejected.”  Synthes Spine Co., Lp v. Walden, 232 



F.R.D. 460, 463 (E.D. Pa. 2005).   



Because Dr. Stewart never saw CSRS’s internal information, ECM had no obligation to 



produce same under Rule 3.31A(c) or Paragraph 19 of the Scheduling Order.  See RXA:1 at 



272:22–273:20.  Though Complaint Counsel may now want that information, the proper means 



to obtain the material is not through a baseless motion falsely alleging discovery deficiencies but 



a motion for leave to subpoena the materials from the non-party that possesses them, CSRS. 



 



3. A Rule 3.34(b) Subpoena is The Means to Reach Information Complaint Counsel 
Seeks 
 
The most logical and reasonable approach here was to seek leave to subpoena CSRS, the 



party in actual possession of the information.  Complaint Counsel noted in its Motion in footnote 



18 that “ECM offered not to oppose a subpoena to CSRS, knowing that CSRS will almost 



certainly move to quash.”  That statement is remarkable because it shows Complaint Counsel’s 



strategy here is to injure ECM rather than obtain the information.  ECM has no idea whether 



CSRS would move to quash the subpoena.  ECM offered not to oppose the subpoena, an act of 
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cooperation that was ostensibly intended to ensure Complaint Counsel could expeditiously 



retrieve the information.  More importantly, CSRS would only seek to quash a subpoena if they 



have an interest in preserving the privacy of that content.  Why would Complaint Counsel then 



presume that CSRS would voluntarily produce the information to ECM or Dr. Stewart?  The 



most efficient means here would have been to pursue a subpoena of CSRS, thus avoiding these 



legal disputes, particularly after ECM pledged not to oppose the subpoena.6 



 



 
 



Respectfully submitted, 
 



   /s/ Jonathan W. Emord   
       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 
 



DATED:  July 11, 2014. 



 



  



                                                 
6 Given that Complaint Counsel chose the more burdensome route, and pursued this 



punitive motion, ECM makes no representations that a future motion to subpoena CSRS would 
still be unobjectionable based, at least, on the timeline and burdens stemming from this instant 
delay. 
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CERTIFICATE OF SERVICE 



I hereby certify that on July 11, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  



 
One electronic copy to the Office of the Secretary through the e-filing system:  



Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 



One electronic courtesy copy to the Office of the Administrative Law Judge: 



The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 



One electronic copy to Counsel for Complainant: 
 



Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 



Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 



Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 



Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 
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I certify that I retain a paper copy of the signed original of the foregoing document that is 



available for review by the parties and adjudicator consistent with the Commission’s Rules. 



        



      
 Respectfully submitted, 



 
 
 
   /s/ Jonathan W. Emord    



       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 



 



DATED:  July 11, 2014 
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1   LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       8:54 A.M.
3
4                    DAVID STEWART, Ph.D.,
5         called as a witness by and on behalf of
6         the Plaintiff, being first duly sworn,
7         was examined and testified as follows:
8
9                      EXAMINATION



10 BY MR. COHEN:
11    Q.   Good morning, Dr. Stewart.
12    A.   Good morning.
13    Q.   My name is Jonathan Cohen.  I'm here on
14 behalf of Complaint Counsel at the Federal Trade
15 Commission.
16         I understand that you've been deposed a
17 number of times before.  I won't go over all the
18 rules.  I know you know them.  But if for any reason
19 you do have any questions or you need a break,
20 please let me know.  Okay?
21    A.   I will do that.  Thank you.
22    Q.   Did you personally write every word of your
23 expert report in this case?
24    A.   I believe so.  Yes.
25         MR. COHEN:  Let's mark as Exhibit 1 your
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1 expert report in this case.
2         (Plaintiff's Exhibit 1 was marked
3         for identification by the court
4         reporter and is attached hereto.)
5 BY MR. COHEN:
6    Q.   And, Professor Stewart, it is the fact, it
7 is the case, that what's been marked as Exhibit 1 is
8 your expert report in this case.  You can go ahead
9 and take a look.



10         On --
11    A.   Well, there's some coloring that I don't
12 believe was in your original report.
13    Q.   What coloring don't you believe was in the
14 original report?
15    A.   Well, there's some -- there's some text
16 that's in -- some of it is in red.  You know, I -- I
17 don't believe that that was in the original report,
18 so I'm not sure where -- where that --
19    Q.   Can you --
20    A.   -- may have come from, and it looks like
21 it's rather random.
22    Q.   It's possible there's just some eccentricity
23 with your copy.  Can you point me to a specific page
24 that has red on it?
25    A.   Oh, sure.  Well, if you look at page 5 under
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1 "Scope of Assignment," there's just a number of
2 places where there's sort of random red.  Doesn't
3 look like you've got red so --
4    Q.   Let me just -- that may be a feature of the
5 printer that was used, but I'll represent to you --
6    A.   Okay.
7    Q.   -- that this was a copy of the report that
8 was produced to us --
9    A.   Okay.



10    Q.   -- and it was printed out.  And I'll note as
11 well that it may be the case that there are blue
12 lines on certain footnotes that are links, and I'm
13 not sure whether were originally blue in the actual
14 report, but that's the way that the computer printed
15 them.
16    A.   Well, it looks -- with that caveat, it does
17 look as though it is the report that I wrote, minus
18 the -- minus the appendices, although the appendices
19 are identified at the back.
20    Q.   I direct you to page 9, and specifically,
21 the seventh sentence, which is in the middle of the
22 first paragraph.  It begins with the word
23 Similarly."
24             Similarly there have been periods
25         where large -- when large numbers of



8



1         a population have believed in the
2         superiority or inferiority of
3         particular races.  Actions based on
4         such shared beliefs had not had happy
5         outcomes.  Shared beliefs among
6         consumers, especially when those
7         shared beliefs have little basis in
8         fact or personal expertise, are a
9         poor way to inform policy.



10         Did I read that correctly?
11    A.   You did.
12    Q.   Is policy based on shared beliefs amongst
13 consumers analogous to policies based on the
14 superiority or inferiority of particular races?
15         MR. AWERBUCH:  Objection.
16         THE WITNESS:  It's analogous in the sense
17 that it represents beliefs.  Whether it's beliefs
18 about races or beliefs about particular events or
19 beliefs about the state of the world, we're really
20 talking about beliefs.
21 BY MR. COHEN:
22    Q.   Is there anything the FTC does that you
23 would analogize to policies based on the superiority
24 or inferiority of particular races?
25    A.   Well, it appears to me in this action
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1 that's -- that's what's occurring, is that there is
2 an effort to make policy based on what people
3 believe, as opposed to any underlying science.
4    Q.   Why are shared beliefs amongst consumers a
5 poor way to inform policy?
6    A.   Because consumers believe many things that
7 are not true, and to the degree that there is an
8 underlying science or an underlying criterion, you'd
9 really like to call upon that in establishing



10 standards, not a set of arbitrary beliefs that are
11 shared by a group of people, that may have no basis
12 in fact and may -- may, in fact, be wrong.
13    Q.   Are you familiar with the FTC's Q-Ray
14 litigation?
15    A.   I don't think I am.
16    Q.   Then I'll ask you to assume that many
17 consumers believe that magnets have medicinal
18 benefits.
19         Do you understand the assumption I'm asking
20 you to make?
21    A.   I do.
22    Q.   And I'll further ask you to assume that tens
23 of thousands of consumers purchase magnets from a
24 company that marketed them as medicinally
25 beneficial.
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1         Do you understand that assumption as well?
2    A.   I do.
3    Q.   When the FTC initiated litigation on behalf
4 of those consumers, was that poor policy, in your
5 view?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I can't really answer that
8 without additional information.  The question would
9 become one of what was the source of those beliefs,



10 what did the company do.  Without more information,
11 I really can't give you an answer.
12 BY MR. COHEN:
13    Q.   And what additional information would you
14 need to be able to answer that?
15    A.   Well, as indicated, I -- I need to know what
16 the company does, I'd need to know something about
17 the underlying science, I would need to know
18 something about what the -- what the beliefs were,
19 what the basis for those beliefs were.
20    Q.   Let's assume that consumers had pre-existing
21 beliefs that magnets had medicinal benefits and the
22 company's marketing capitalized on those
23 pre-existing beliefs.
24         Again, given those assumptions, when the FTC
25 initiated litigation on behalf of those consumers,
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1 was that poor policy?
2    A.   Again, I would need to know a lot more of
3 the facts in that particular case.  How many
4 consumers shared that belief?  What was the source
5 of those beliefs?  How did the company capitalize on
6 those beliefs?
7    Q.   So it may be poor policy or it may not be
8 poor policy, depending on the specific facts; I
9 haven't given you sufficient information to make



10 that judgment?
11    A.   That's -- that's correct.  I mean, it would
12 need to be more than just the fact that there were
13 shared beliefs.
14    Q.   So shared beliefs alone is not sufficient?
15    A.   I don't believe so.
16    Q.   Are shared beliefs -- or strike that.
17         Why are shared beliefs among consumers a
18 poor way to inform policy when the shared beliefs
19 have little basis in personal expertise?
20    A.   Because you're essentially asking
21 individuals to offer an opinion, offer a statement
22 to inform some action, some policy, that may have
23 little or no basis in fact, in science.
24    Q.   You're aware, are you not, that the FTC
25 often brings cases against marketers making
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1 unsubstantiated medical claims?
2    A.   I am aware of that.
3    Q.   You would agree, would you not, that most
4 consumers do not have personal experience or
5 expertise in medicine; correct?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I would agree with that, too.
8 BY MR. COHEN:
9    Q.   There's no requirement that consumers have



10 personal expertise for an unsubstantiated medical
11 claim to violate the FTC Act, is there?
12    A.   No, there's not.
13    Q.   And, in fact, people without the personal
14 experience necessary to evaluate claims like those
15 are precisely the people whom the FTC Act protects,
16 isn't it?
17    A.   It's part of what the FTC Act is intended to
18 protect; that's correct.  That's people who do not
19 have the expertise to evaluate a specific claim that
20 was, in fact, factually incorrect.
21    Q.   Is it your role as an expert in this case to
22 opine regarding what policies the Commission should
23 or should not adopt?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  I believe that part of my role
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1 here is -- is to opine on that, largely because --
2 my understanding of the case is it's quite an
3 unusual case in the sense that there is a policy
4 making component of this case, as well as an issue
5 of whether something is deceptively misleading in
6 terms of a communication, so -- but the policy
7 aspect is really tied up very much with the
8 communication aspect in this particular case.
9 BY MR. COHEN:



10    Q.   Is the case unusual to you in any other
11 respects?
12    A.   Well, it is somewhat unusual in the sense
13 that at the heart of the case is the definition of a
14 term, and the definition of that term is really
15 quite ambiguous.  And I think absent a clear
16 standard on what that definition is, you know,
17 it's -- it's difficult to conclude people are being
18 misled or that they're getting correct factual
19 information.
20    Q.   Do I understand your position correctly that
21 it is difficult to conclude that anyone has been
22 misled if there is no clear standard as to what a
23 term means?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  Well, I wouldn't go that far,
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1 but I do think that you cannot simultaneously
2 establish a standard and then apply that standard
3 to -- particularly, a standard that's based on what
4 people already believe -- and then apply that
5 standard as the basis for bringing an action for
6 deception.  I mean, if people already believe
7 something, it's not because it was communicated by a
8 marketer.
9 BY MR. COHEN:



10    Q.   Do you consider yourself an expert in policy
11 making?
12         MR. AWERBUCH:  Objection.
13         THE WITNESS:  Actually, I do.  I edited a
14 journal in public policy in marketing.
15 BY MR. COHEN:
16    Q.   Let's mark as Exhibit 2 -- obviously,
17 Professor Stewart, please maintain Exhibit 1.  We'll
18 refer back to that.
19         Let's mark as Exhibit 2 a set of
20 screenshots.  I'll provide copies to everyone.  And
21 furthermore, let's mark as Exhibit 3 -- you can set
22 this to the side.  I want you to take a quick look
23 at it, but -- a compilation of the data that we
24 understand is data in response to the survey that
25 you undertook.
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1          (Plaintiff's Exhibits 2 and 3 were
2          marked for identification by the
3          court reporter and are attached
4          hereto.)
5  BY MR. COHEN:
6     Q.   Those screenshots in Exhibit 2, take a look
7 at them.  I want you to be sure that those are, in
8 fact, the screenshots that contain the questions that
9 were asked of the consumer survey respondents?



10     A.   I believe they are, yes.
11     Q.   I certainly don't expect you to review 400
12  entries there, Professor Stewart, but please glance
13  through and see whether you have any reason to
14  disagree with my representation that that's a
15  collection of the data.
16     A.   I have no reason to disagree.
17     Q.   Survey question 4 reads "If something is
18  biodegradable, how long do you think it would take
19  for it to decompose or decay?"  Correct?
20     A.   That's correct.
21     Q.   I'm going to mark as Stewart 3A an excerpt
22  of 3 that will make this a little easier, so you
23  don't have to flip through this document containing
24  400 pages, 400 entries.
25  ///
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1          (Plaintiff's Exhibit 3A was marked
2          for identification by the court
3          reporter and is attached hereto.)
4  BY MR. COHEN:
5     Q.   I direct you to Case I.D. 100761.  It will
6  be easier for you to find on Exhibit 3A.  And
7  specifically, the response to Question 4.
8          In the, let's see, second row, the response
9  to Question 4 reads "Weeks or months."  Did I read



10  that correctly?
11     A.   I'm not finding where you are.
12     Q.   Take a look on the far left column.  You'll
13  see a survey number, 100761.
14     A.   I found that.
15     Q.   And then if you go over to the response to
16  4B -- excuse me -- response to Survey Question 4 --
17  it's in the middle, toward the right -- and you'll
18  see "Weeks or months."  Do you see that there?
19     A.   I do now see that.  Yes.  Thank you.
20     Q.   Would you characterize this consumer's
21  response as ludicrous?
22     A.   No, I would not.
23     Q.   Would you characterize this consumer's
24  response as absurd?
25     A.   I would not.
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1     Q.   And you coded this response; correct?
2     A.   I did.
3     Q.   And you didn't disqualify it from your
4  survey?
5     A.   I did not.
6     Q.   And why didn't you disqualify it from your
7  survey?
8     A.   Because "weeks or months" is a potentially
9  appropriate answer here.  It's unspecified in terms



10  of how many weeks or how many months, but it -- it's
11  a -- it's a reasonable response to the question.
12     Q.   I direct you to Case I.D. 100697, also the
13  response to Question 4, which should be on the next
14  page, if I've done this correctly.  I may have
15  misspoken.  100697.  That response says "Within
16  weeks to months."  Did I read that correctly?
17     A.   You certainly did.
18     Q.   Would you characterize this consumer's
19  response as ludicrous?
20     A.   No, I would not.
21     Q.   Would you are characterize this consumer's
22  response as absurd?
23     A.   No, I would not.
24     Q.   You coded this response; correct?
25     A.   I did indeed.
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1     Q.   You didn't disqualify it from your survey?
2     A.   No, I did not.
3     Q.   Why not?
4     A.   Because it's a perfectly reasonable
5  response.  The individual doesn't specify a
6  particular interval.  They simply indicate "weeks to
7  months," in both cases plural.  Both could be --
8  could be perfectly reasonable beliefs from the part
9  of an individual.  It's nonspecific but represents



10  what the individual believes.
11     Q.   Is it your contention this consumer may have
12  meant more than a dozen months?
13     A.   That could be the interpretation.  I'm --
14  I'm not here to tell you what was in the minds of
15  these consumers when they gave these responses.
16  This is the response that they gave.  I think it's a
17  reasonable response, but, you know, what they had in
18  mind, I don't know.  They clearly didn't put a
19  number around "weeks or months."  It could have been
20  a few; it could have been many.
21     Q.   So in your interpretation, it could have
22  been 104 weeks?
23     A.   Well, anything is possible, I -- I suppose.
24  Again, you're asking me to go beyond the data here.
25  I don't know what this person had in mind when they
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1  gave this response.
2     Q.   You would agree with me that "weeks or
3  months" probably doesn't mean two years, for
4  instance?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would agree that in most
7  cases that's probably correct, but again, we're
8  going beyond the data here.
9  BY MR. COHEN:



10     Q.   The data does say "weeks or months";
11  correct?
12     A.   That's exactly what it says.
13     Q.   And the most plausible interpretation of
14  weeks or months would be some period of time less
15  than a year; correct?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  That is a plausible
18  interpretation, but it is an interpretation.
19  BY MR. COHEN:
20     Q.   You didn't -- strike that.
21          You coded their response; correct?
22     A.   I certainly did.
23     Q.   And you coded it as being less than a year?
24     A.   I don't recall exactly how I would have
25  coded this.  It probably would have initially been
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1  coded as "weeks to months."  I did not make an
2  effort to convert the responses into specific
3  numeric values unless a numeric value was provided.
4     Q.   You didn't disqualify from your survey, did
5  you?
6     A.   I did not.
7     Q.   I direct you to 100956 on the next page, the
8  response to Question 4.  "A couple of weeks"
9  parentheses "(p)", then the number "1", then "no."



10          Did I read that correctly?
11     A.   Again, I'm not finding --
12     Q.   It's in the last row.  Roughly speaking, the
13  fifth column from the right.
14          So, sir, if you look at the lower left-hand
15  corner, you'll see 100956?
16     A.   I do.  I've now found it.  I'm sorry.  The
17  type is rather small, but --
18     Q.   I apologize.
19     A.   -- yes, I do see the person says "a couple
20  of weeks, 1 month."
21     Q.   Before I forget to ask what does that
22  parentheses "p" mean?
23     A.   That would have been what the individual --
24  probably the interviewer put a -- put a plural on
25  it.  You know, I don't know whether the respondent
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1  said a couple of weeks or the interviewer said a
2  couple of weeks, but that's -- as I sit here, I
3  can't tell you specifically.
4     Q.   Sticking with the "p" for a moment, if you
5  go over on the row left, maybe three large
6  substantive entries, there's one that says "So that
7  we can leave a cleaner Earth for our children.  I
8  don't use plastic bags.  I use paper and I recycle
9  (p) nope."



10          Do you see that?
11     A.   Yes.
12     Q.   That doesn't -- couldn't indicate plural
13  there, could it?
14     A.   Oh, no, actually -- actually, now you ask
15  me, now I now I know what this is.  That is not a --
16  that's not an "S" on the -- that -- the earlier
17  thing you asked me about.  That's a "P" and that
18  stands for probe.  And the same is true in the "P"
19  for the one you just asked me about.  That would be
20  a probe, anything else.
21     Q.   And what do you mean by "probe"?
22     A.   It would have been a question, much as I
23  just used, anything else.
24     Q.   So returning to 100956, which states a
25  couple of weeks before the probe, would you
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1  characterize that consumer's response as ludicrous?
2     A.   No, I would not.
3     Q.   Would you characterize that consumer's
4  response as absurd?
5     A.   I would not.
6     Q.   And you coded this response; correct?
7     A.   I certainly did.
8     Q.   And you didn't disqualify from the survey?
9     A.   I did not.



10     Q.   Let's go to Case I.D. Number 100937, the
11  response to Question 4, which is in the second row,
12  the fifth column from the right.  "A couple of
13  weeks."  Did I read that correctly?
14     A.   Yes.
15     Q.   Would you characterize this consumer's
16  response as ludicrous?
17     A.   No, I would not.
18     Q.   Would you characterize this consumer's
19  response as absurd?
20     A.   I would not.
21     Q.   You coded this response; correct?
22     A.   I did.
23     Q.   You didn't disqualify from your survey?
24     A.   I did not.
25     Q.   Let's go to 100517, the response to
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1  Question 4, which is in the third row, fifth column
2  from the right.  "Probably two weeks."  Did I read
3  that correctly?
4     A.   Again, you'll have to tell me where -- where
5  you are.
6     Q.   The third row, I believe, and the -- so that
7  would be the bottom row in this instance.  100 --
8  actually, let me, did I call out 517?  You may need
9  to skip ahead an additional page to get to 517.



10     A.   I do see 517.
11     Q.   I apologize.  I misdirected you.  So if you
12  go to the third row and then, again, the response to
13  Question 4, which is about one, two, three, four,
14  five or so from the right, you see "Probably two
15  weeks."
16     A.   I do see that.  Yes.
17     Q.   Would you characterize this consumer's
18  response as ludicrous?
19     A.   I would not.
20     Q.   Would you characterize this consumer's
21  response as absurd?
22     A.   I would not.
23     Q.   You coded this response; correct?
24     A.   I did.
25     Q.   You didn't disqualify it from your survey,
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1  did you?
2     A.   I did not.
3     Q.   Let's go to Case I.D. Number 100849, which
4  may require a little more flipping.  It's toward the
5  end.  You're on the correct page.  It should be the
6  last row, again, the fifth column from the right.
7     A.   Uh-huh.
8     Q.   This consumer responded "Within a couple of
9  days."  Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Would you characterize this consumer's
12  response as ludicrous?
13     A.   No, I would not.
14     Q.   Would you characterize this consumer's
15  response as absurd?
16     A.   I would not.
17     Q.   You coded this response; correct?
18     A.   I sure did.
19     Q.   You didn't disqualify from your survey?
20     A.   I did not.
21     Q.   Let me direct you to your report on page
22  12 -- I believe it's Exhibit 1.  And I'm correct, am
23  I not, that you characterized responses that were
24  described in terms of seconds, minutes, hours, days,
25  or weeks as ludicrous."  And then I believe as well
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1  the term "absurd" is used twice on the same page as
2  well, also, to characterize such responses.
3          Have I understood that correctly?
4     A.   That's correct.
5     Q.   Why is it that the responses that are in
6  Professor Frederick's survey that are in days or
7  weeks are ludicrous and absurd, whereas the
8  responses that are in your survey that are ludi- --
9  that are days or weeks are not ludicrous and absurd?



10     A.   Well, because what I report is actually what
11  the respondent said.  What Dr. Frederick reports is
12  a re-coding of these.  He converts two minutes, two
13  weeks, 10 days, all into half a year.  That's --
14  that's not meaningful.  That's ludicrous.  That's
15  absurd.  I think it's certainly the case that weeks
16  or months, in some fashion, is a reasonable response
17  from the part of a consumer.  It's not necessarily a
18  statement of fact.  It's a statement of belief.  And
19  I believe Professor Frederick actually uses his data
20  as though it's a statement of fact, not simply an
21  uninformed opinion.  And, in fact, many of these
22  responses are ludicrous and absurd.  Nanosecond, one
23  second, ten minutes -- I mean, a thoughtful consumer
24  doesn't give these kinds of responses.
25     Q.   You said a few things there.
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1          First of all, if I understood you correctly,
2  days and weeks are not ludicrous or absurd responses
3  in your view; correct?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  Well, it depends on what is
6  said.  I think -- I think days is -- unless they say
7  180 days -- is probably not a very well informed
8  response.  Weeks, again, weeks could be a perfectly
9  appropriate response if -- if -- if there's a number



10  on the front of it and it makes sense, then it could
11  be a reasonable response.  It is not a reasonable
12  substitute for half a year, however; neither --
13  neither is it a statement of a fact.  It's a
14  statement of a belief.
15  BY MR. COHEN:
16     Q.   So I understand -- if I understand you
17  correctly -- and correct me if I'm wrong -- you're
18  saying that it's not the weeks or days that's
19  ludicrous and absurd, but the fact that Professor
20  Frederick coded weeks or days as half a year; that's
21  what you're contending is absurd?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, no.  I'm also contending
24  that some -- using some of these responses, in and
25  of themselves, is -- is also ludicrous.  I mean one
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1  second, one nanosecond.  I mean, these are just
2  absurd ludicrous responses, but they become even
3  more ludicrous when they're put in the context of
4  being coded as half a year.
5     Q.   Let's stick for a moment to weeks.
6  Specifically, with respect to weeks, was it
7  ludicrous for Professor Frederick to code a response
8  of weeks as half a year?
9     A.   Yes.



10     Q.   And why do you say that?
11     A.   Because two weeks is not half a year.  It's
12  factually incorrect.
13     Q.   Two weeks is a shorter period of time than
14  half a year, isn't it?
15     A.   Much shorter.
16     Q.   So to the extent that Professor Frederick
17  coded two weeks as half a year, that's a result that
18  favors ECM, isn't it?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  No, I don't think it favors at
21  all.  It's -- it is simply a failure to code what
22  the individual actually said, in contrast to what I
23  did, which was to actually code what people actually
24  had to say.  This is a distortion of the data.
25  ///
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1  BY MR. COHEN:
2     Q.   Let's look at the first sentence in the
3  first full paragraph.  "This erroneous coding of
4  absurd responses is not the only reason Professor
5  Frederick fails to report his results accurately."
6  And then the paragraph goes on.
7          Did I read that correctly?
8     A.   You did.
9     Q.   It doesn't say anything about Professor



10  Frederick's coding decision being absurd; it says
11  that the responses are absurd.  Correct?
12     A.   It talks about the erroneous coding of
13  absurd responses.  That is correct.
14     Q.   So it's the responses that are being
15  characterized as absurd?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  The responses and the way
18  they're being coded, yes.
19  BY MR. COHEN:
20     Q.   If you go up about three lines, there's a
21  sentence that begins "By counting such ludicrous
22  responses", and then the sentence goes on.  That's a
23  reference to the responses being ludicrous; correct?
24     A.   That's correct.
25     Q.   If you go to the fourth line from the bottom
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1  of the middle paragraph on the page, "The
2  combination of coding absurd responses" and then it
3  goes on.  That's a reference to the responses being
4  absurd; correct?
5     A.   That's correct.
6     Q.   You understand this report will be publicly
7  filed in this case; correct?
8     A.   I assume it will be correct.
9     Q.   None of the respondents in your survey were



10  informed prior to agreeing to participate that their
11  responses would be made public, were they?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  They were not informed that
14  their responses would be made public.  They were
15  informed that their responses would be -- would not
16  be individually identifiable.
17  BY MR. COHEN:
18     Q.   None of the respondents in your survey were
19  informed prior to agreeing to participate that their
20  responses would be made public and potentially
21  characterized as absurd or ludicrous, were they?
22     A.   No, and I wouldn't have been able to do that
23  because I -- I meant -- first of all, as I've
24  indicated in my own survey, I haven't characterized
25  anyone as offering ludicrous or absurd responses,
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1  and I would have not have been able to do so in
2  advance because I didn't know what they were going
3  to say.
4     Q.   You certainly could have characterized them
5  one way or the other after you knew what they'd
6  said?
7     A.   Well, I coded them.  I didn't characterize
8  them.  I coded them as what -- what they said.  It's
9  a very typical way of handling verbatim responses to



10  open ended questions.
11     Q.   And for instance, "several days" is in
12  Professor Frederick's data set -- is characterized
13  in your report as ludicrous, but you would not
14  characterize it in your report as ludicrous?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  No because I'm using the terms
17  in very different ways.  What I'm reporting is what
18  people believe.  I'm not trying to use their
19  responses to generate a factual statement about
20  biodegradability.  I'm not trying to convert it into
21  some sort of numeric code that is beyond what the
22  individual offered.
23  BY MR. COHEN:
24     Q.   That's what's referenced to Professor
25  Frederick's decision to code such responses as "half
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1  a year."  The question I'm asking has to do with
2  whether someone who responded to your survey with a
3  "two week" response was giving a ludicrous response,
4  regardless of how it was coded?
5     A.   No.  There's a difference in the way the
6  data are being used.  I'm simply reporting what
7  people said they believe.  I'm not making any value
8  judgment about whether it has a basis in fact.
9  Professor Frederick is apparently using these



10  responses in what I would call a ludicrous fashion,
11  and that is as a representation of fact.  And then
12  he converts it into an even more ludicrous code that
13  corresponds in some cases, but not all -- - to --
14  to -- to a fraction of a year.
15     Q.   With respect to the two references to the
16  word phrases "absurd responses" and one to
17  "ludicrous responses," do any of those refer to the
18  manner in which Professor Frederick elected to code
19  his responses?
20     A.   Absolutely.
21     Q.   Explain what you mean.
22     A.   It goes to how he's using this data.  He is
23  not merely reporting this is what people said.
24  He's -- he is -- he is basically using it as a
25  statement of fact that he's then transforming into
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1  another statement of fact, you know.  If all he had
2  done was to simply report the responses and not
3  attempt to transform them into something that
4  they're not, then I would have taken them at face
5  value.  Some, I still would think are ludicrous and
6  absurd.
7     Q.   And which ones do you think are ludicrous
8  and absurd?
9     A.   I wasn't finished.



10          MR. AWERBUCH:  Please let him answer the
11  question.
12          THE WITNESS:  What I was going to say was
13  irrespective of whether they were coded
14  inappropriately or not, I would still think that one
15  second or one nanosecond is pretty ludicrous.  I
16  don't have a problem with it being reported because
17  that's what the person said.  What I do have a
18  problem with is the way that it is treated, as
19  though it is a factual statement.  It is not, and it
20  is a fairly -- for some of these, it's fairly
21  bizarre statements of fact.
22  BY MR. COHEN:
23     Q.   You would agree that the portrayal of a
24  survey respondent's response as ludicrous or absurd
25  is a portrayal of that survey respondent's response
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1  in a negative light; correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  It certainly is a
4  characterization of the response as being
5  potentially careless, flip, uninvolved, and all
6  those things, I suppose, could be characterized as
7  negative.
8  BY MR. COHEN:
9     Q.   You're on the Loyola Marymount University



10  faculty currently?
11     A.   I am.
12     Q.   Did the Loyola Marymount Institutional
13  Review Board approve the study that we're
14  discussing?
15     A.   No, they did not.
16     Q.   How many expert reports have you written?
17     A.   Over 25 years, probably -- well, let me --
18  let me ask for clarification.  Do you mean in the
19  context of litigation or do you mean all expert
20  reports?
21     Q.   That's a fair question.  Any expert report
22  that was in any way connected to litigation.
23     A.   Probably close to a hundred.
24     Q.   Prior to this case have you ever prepared an
25  expert report in which you characterized a response
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1  of a consumer you studied as absurd?
2     A.   Yes.
3     Q.   How often have you done that?
4     A.   Not -- not very often.  Most of the work
5  that I see is actually pretty good work, but I -- I
6  have seen surveys that I thought were poorly
7  organized, poorly implemented, poorly designed, and
8  where some of the responses I would have
9  characterized as absurd.



10     Q.   Prior to this case you've also prepared
11  expert reports in which you characterize responses
12  of consumers you've studied as ludicrous?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Quite possibly.  I don't have
15  a particular recollection.
16  BY MR. COHEN:
17     Q.   In which cases did you characterize consumer
18  survey respondents' responses as absurd?
19     A.   I don't really have a recollection as I sit
20  here today of what specific word I may have used in
21  connection with a particular case.
22     Q.   Let's go to what I believe has been marked
23  as Exhibit 3, not 3A, which is the larger data set.
24  And I direct you to the very first entry, which is
25  Case I.D. 00003, and specifically, the third text
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1  entry over on that row, that consumer made the
2  following remark regarding biodegradation:  "I think
3  it's what I told you.  It dissolves.  Like those
4  package peanuts are made out of rice or rice
5  products or maybe cornstarch.  I know it's a product
6  that will dissolve and doesn't have to end up in our
7  landfills."  Did I read that correctly?
8     A.   You did.
9     Q.   The consumer's understanding of



10  biodegradation appears to be dissolution here;
11  correct?
12     A.   That's what they said, yes.
13     Q.   And the consumer gives the example of
14  cornstarch packing peanuts; correct?
15     A.   Correct.
16     Q.   Cornstarch packing peanuts dissolves in a
17  second or two in water; correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  I think they can, yes.
20  BY MR. COHEN:
21     Q.   If a consumer interprets biodegradation to
22  mean dissolution, why is a second or two an absurd
23  response?
24          MR. AWERBUCH:  Objection.
25          THE WITNESS:  Because it is simply -- it's
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1  simply even too short for the dissolution process to
2  occur, and there's no context around it.
3  BY MR. COHEN:
4     Q.   Do you know how long it takes the
5  dissolution process takes to occur?
6     A.   I do not.
7     Q.   How do you know that it's too short for the
8  dissolution solution process to occur then?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  Because I have seen no
11  evidence that would suggest that one second is
12  sufficient time for that cycle of dissolution to
13  take place.
14  BY MR. COHEN:
15     Q.   If you saw such evidence, would you change
16  your view as to whether or not that response was
17  absurd?
18     A.   I might.  I might not.
19     Q.   And how would you decide whether you would
20  or would not change your view?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  Well, I actually think that we
23  need to have a better understanding of what this
24  respondent was talking about, in addition to
25  whatever other facts you wish to present.
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1  BY MR. COHEN:
2     Q.   Assume this respondent was talking about
3  starch peanuts, where you toss them in the water?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  How were they tossed into the
6  water?  What -- I mean, we don't have a complete
7  understanding of what this individual is talking
8  about.  This is what the person said.  It's a
9  perfectly reasonable response to give.  Is it



10  possible that under some -- some circumstances, that
11  individual meant that it would dissolve in a second?
12  Maybe so.  Is it possible that under some
13  circumstances it could dissolve in one second?
14  Maybe so.  We don't know that from what the
15  individual has said here.  In fact, when the
16  individual was asked about time, quite specifically,
17  they said, "I have no idea.  I can't even guess."
18          MR. AWERBUCH:  Can we go off the record for
19  a second?  I'd like to take a five-minute break if
20  that's okay.
21          MR. COHEN:  We've only been at this for half
22  an hour.  Do you need to use the restroom or --
23          MR. AWERBUCH:  Yeah.
24          MR. COHEN:  We'll go off the record.
25          (Recess)
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1          (A discussion was held off the record.)
2          BY MR. COHEN:  Let's go back on the record.
3  BY MR. COHEN:
4     Q.   Dr. Stewart, did you speak with your counsel
5  during the break?
6     A.   No.
7     Q.   Did you communicate with anyone representing
8  ECM during the break?
9     A.   No, I did not.



10     Q.   Let's return to where we left off.  We were
11  talking about a consumer that might believe that
12  dissolution of a starch based packing peanuts was
13  what was meant by biodegradation.  Is that your
14  recollection as well?
15     A.   That's correct.
16     Q.   And if I understand you correctly -- I mean,
17  again, I want you to clarify this if I've got this
18  incorrect -- it could be absurd but it might not be
19  absurd, depending on various other considerations?
20     A.   I mean, anything is possible.
21     Q.   I understand that philosophically anything
22  is possible, but if we assume that this consumer
23  understood biodegradation to mean the dissolution of
24  starch packing peanuts, that wouldn't be an absurd
25  response, would it?



39



1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  It would not be a absurd
3  response.  It's what they believe.  Yes, it's what
4  they said.
5  BY MR. COHEN:
6     Q.   Assume that a consumer is asked the question
7  if a package is labeled biodegradable, how long will
8  it take to decompose, and the consumer interprets
9  biodegradation to mean the beginning of the



10  biodegradation process, not the completion of the
11  process; do you understand that assumption?
12     A.   I do.
13     Q.   Is it possible such a consumer could believe
14  that certain materials begin biodegrading
15  immediately?
16     A.   That's certainly possible.
17     Q.   Do you know whether certain materials begin
18  biodegrading immediately?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  It's my understanding that
21  some may, under some circumstances.
22  BY MR. COHEN:
23     Q.   Given the assumption that a consumer
24  interprets biodegradation to mean the beginning of
25  the biodegradation process, not the completion of
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1  the process, is a second or two an absurd response
2  in that circumstance?
3     A.   No.  Now it's an absurd question.
4     Q.   And why is it an absurd question?
5     A.   Well, because now what you've done is you've
6  said if we ask the person something different, they
7  will give -- they might give a response that is
8  sensical, but now -- now we're asking -- now we're
9  reinterpreting biodegradability to mean the



10  beginning, as opposed to the end.  I suppose you
11  could even say in the middle.
12          I mean, if that's what you want to ask, then
13  ask that question, but don't attempt to take a
14  statement out of context and put it into the context
15  of another question that was not asked and ask what
16  is it -- what does it mean now.  Well, I don't know
17  because the person wasn't actually asked the
18  question.
19     Q.   Do you know whether anyone was asked the
20  question if a package is labeled biodegradable, how
21  long will it take to decompose?
22     A.   I believe they were.
23     Q.   So someone was, in fact, asked that
24  question?
25     A.   They -- they were asked that question.  They
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1  were not asked the question of to begin to
2  decompose, to completely decompose.  I mean, those
3  are different questions.
4     Q.   Do you understand that my question is if
5  someone was asked the question that we agree was
6  asked and they had interpreted biodegradation in the
7  context of that particular question that was
8  actually asked, to mean the commencement of
9  biodegradation, rather than the completion, would "a



10  second or two" be an absurd response in that
11  circumstance?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  I believe that it would
14  generally be an absurd response because I don't
15  think that's what people typically think about when
16  they think about biodegradation.  They don't think
17  about the start process.  And if you want to know
18  about how quickly will it start, ask that question.
19  Then it's perfectly appropriate.  But it's -- it's a
20  complete distortion of any data to -- to begin to
21  speculate about what an individual might have meant
22  by a response, based on an interpretation that was
23  not explicit in the question.
24  BY MR. COHEN:
25     Q.   You didn't recalculate any of
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1  Dr. Frederick's surveys to see how the results would
2  have changed if the responses deemed absurd were
3  excluded, did you?
4     A.   I didn't do that specific computation.  I
5  did do some computations, and actually, I did
6  eliminate a lot of the absurd responses.  Yes, I did
7  do some -- yes, I did do that.
8     Q.   And what were the results of those
9  computations?



10     A.   Off the top of my head, my recollection is
11  that, first of all, I included all the responses,
12  including those he did not code -- the "don't
13  knows," the "depends," which I think are perfectly
14  reasonable responses and should be included in any
15  computation percentages.  And -- and my recollection
16  is that almost 40 percent of the responses in his
17  various surveys were not coded.  We really -- we
18  really need to include them.  My recollection is
19  that those that were, I think, less than -- I think
20  less than a day, a day or less, were about 3 percent
21  of the responses.  I think those that were less than
22  a month were about 13 percent of the responses.  I
23  do know that of the total responses, about a little
24  over 18 percent were responses between 30 days, more
25  than 30 days and a year, which was about the same
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1  percentage as the responses of 5 years or -- or
2  more.  Now, that's based on my computation based on
3  his data, and I readily admit I don't fully
4  understand all of the -- of the data, but that's my
5  rough computation.
6     Q.   What don't you understand about the data?
7     A.   Well, it's -- it's pretty messy data, and I
8  have not gone through and tried to make a complete
9  determination of how the -- how the data was



10  constructed.  I've tried as best I can, but I have
11  not -- I mean, I got the concatenated data late on
12  Friday, so I haven't had a chance to do a lot with
13  it.
14     Q.   You've discussed some consumers.  Under some
15  circumstances, their responses might be
16  characterized as absurd, but with respect to those
17  specific responses, how do you ascertain whether a
18  consumer's response is absurd enough to be
19  disregarded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, there are two ways to do
22  it.  I mean, one is you actually don't have to
23  disregard it.  You could -- you could accept it and
24  code it as -- for what it is, but you wouldn't use
25  it necessarily in a computation.  In the other case,
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1  you could simply make a judgment as -- as a well
2  trained professional coder would often do, that a
3  particular response really didn't make any sense in
4  the context of the question, was flip, was
5  nonresponsive, and -- and -- and choose to eliminate
6  it.  That would be made by -- that would be a
7  decision made by a professional coder whose job it
8  is to do editing of data sets, and I would expect
9  that that individual would be blind the purpose of



10  the study, so that the purpose of the study had no
11  impact on the decision on whether to use a
12  particular data point or not.
13  BY MR. COHEN:
14     Q.   What qualifies you or any of the researchers
15  that worked for you to make judgments as to whether
16  a consumer's response to a biodegradation time
17  question is too absurd to be coded?
18     A.   I have spent 30, almost 40 years now engaged
19  in doing consumer research.  I think I have an
20  understanding of responses that are meaningful,
21  responsive, and -- and appropriate in the context
22  of consumer surveys.  I believe my expertise
23  qualifies me to make those judgments.  And as I
24  said, they can accept the response for what it is.
25  You have to be very careful about imbuing it with
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1  any meaning beyond what's actually there.
2     Q.   There's the line between a reasonable but
3  factually erroneous response and a factually
4  erroneous response that's too unreasonable or too
5  absurd to be coded?
6     A.   I wouldn't draw a bright line.
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  What I would be inclined to do
9  and what I did in my own survey is I would code



10  everything as it was stated.  I would not go beyond
11  the data and start making assumptions about things
12  people meant that are -- that are simply not in the
13  data, and in some cases are completely inconsistent
14  with the data.
15  BY MR. COHEN:
16     Q.   Why wouldn't you draw a line between
17  reasonable and factually erroneous and too
18  unreasonable?
19     A.   Because I think it would be difficult to
20  establish a hard and fast criteria.  I think you
21  could come up with some rules, but there would still
22  be a certain amount of subjectivity that would be
23  involved.
24     Q.   Adopting a rule in which you code every
25  response avoids having to draw that type of
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1  subjective line; correct?
2     A.   Well, maybe and maybe not.  It depends on
3  how it's coded.  I mean, if you're actually coding
4  the response as opposed to transforming it, to give
5  it different meaning, then I think that's okay.  The
6  problem becomes one of transforming the actual
7  response into something that may not be.
8     Q.   You criticized Dr. Frederick for coding
9  extremely low numbers; correct?



10     A.   I'm not sure what you mean --
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  -- by low numbers.
13  BY MR. COHEN:
14     Q.   Seconds.
15     A.   I do.
16     Q.   Do you have any understanding one way or the
17  other as to whether Dr. Frederick also coded
18  extremely high numbers?
19     A.   I believe he did.
20     Q.   Is "one trillion years" an absurd response
21  to a question regarding biodegradation time?
22     A.   I think it's an unusual response.  I would
23  put it in the category of absurd, yes.  I would
24  note, however, that part of his coding rule also
25  included coding things like eternity and giving that



47



1  a number.  I suppose a trillion years is roughly
2  equivalent to eternity, so that might be completely
3  consistent with his coding scheme.
4     Q.   Did you evaluate the effect that coding
5  extremely high numbers have on Dr. Frederick's data?
6     A.   Not explicitly.  It -- I mean, it certainly
7  would increase any mean that you might compute, but
8  I haven't done that analysis explicitly.
9     Q.   It wouldn't be an appropriate coding rule,



10  would it, to code extreme highs but not extreme
11  lows, would it?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  There may be circumstances
14  where you would do that.  I think you could -- I
15  mean, there's a very common approach to analysis of
16  data called trimming, where you would eliminate the
17  very high and the very low, and that would be
18  perfectly appropriate.
19  BY MR. COHEN:
20     Q.   That's not what I asked, respectfully.
21          It might be appropriate to follow what you
22  just said, to trim the very high and the very low;
23  correct?
24     A.   Correct.
25     Q.   But it wouldn't be appropriate to code the
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1  very high but not the very low, would it?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, you're going to have to
4  give me some context.  I mean, there certainly could
5  be circumstances where that that might make sense.
6  BY MR. COHEN:
7     Q.   Where might that make sense?
8     A.   Well, if -- if somebody were to say, for
9  example, a million years, a trillion years, you



10  could code that for what it is, a million, a
11  trillion.  Whether you would transform it is a whole
12  other question.  I mean, they could say eternity,
13  they could say never.  I mean, all of those are
14  codeable responses.  Whether you would want to
15  transform them into some numeric value or use the
16  numeric value as stated is a different question.
17          And again, I think the appropriate approach
18  here would have been what I suggested, would --
19  would have been to have trimmed, if you wanted to
20  create any -- any arithmetic exercise.
21     Q.   In your survey you didn't disallow any
22  responses because they were either too short or too
23  long, did you?
24     A.   No, I did not.
25     Q.   Let's back up for a moment to the person who
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1  gave the packing peanuts response that suggested an
2  understanding of biodegradation that is something
3  that might also be considered dissolution; do you
4  recall that?
5     A.   I do.
6     Q.   Let me direct you to what I believe is
7  Exhibit 2.  And I apologize if I've got this wrong,
8  but Exhibit 2 should be some screenshots.
9          And I direct you specifically to S6.  That's



10  a screening question that asks potential respondents
11  "Do you have a general understanding of what the
12  term biodegradable means?"
13          Did I read that correctly?
14     A.   Yes, you did.
15     Q.   By virtue of the fact that the packing
16  peanuts response appears in the data set, we know,
17  don't we, that the consumer who gave that response
18  answered affirmatively when asked, "Do you have a
19  general understanding of what the term biodegradable
20  means?"; correct?
21     A.   That's correct.
22     Q.   So every consumer you counted in your survey
23  who gave a response that is arguably inconsistent
24  with any scientific definition of biodegradation was
25  a consumer who had told your researchers that he or
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1  she had a general understanding of what the term
2  biodegradation means; correct?
3     A.   Yes --
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  -- that is correct.
6  BY MR. COHEN:
7     Q.   Do you know how many consumers that was?
8     A.   I don't, no.  I've not done a count.
9     Q.   It's necessary to have some basic



10  understanding of the product at issue to study
11  consumer perception of the marketing of that
12  product; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, if the focus is on a
15  product, yes, it would be.
16  BY MR. COHEN:
17     Q.   Let's take a look back at your report, which
18  is, I think, marked as Exhibit 1.  If you go to --
19  I'll direct you to page 4, the first sentence under
20  "Background."  "ECM plastics offers a product,
21  BioFilm," which is spelled capital B-i-o, capital
22  F-i-l-m, "that may be applied to plastic products
23  during the manufacturing process."
24          Did I read that correctly?
25     A.   Yes, you did.
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1     Q.   And as you mentioned earlier, you wrote that
2  sentence yourself?
3     A.   I did.
4     Q.   The product you understood yourself to be
5  studying is called BioFilm?
6     A.   That's what it's been referred to as, yes.
7     Q.   From the standpoint of microbiology -- and I
8  understand if this is outside your expertise -- do
9  you know what a BioFilm is?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I don't know.  I don't know
12  specifically, in a generic sense, what a BioFilm is.
13  It's been represented to me that this product is an
14  additive that is used in the manufacture of plastic,
15  I believe coats the exterior, which is -- which I
16  think it's called a film, that facilitates the
17  breakdown of the -- of the plastic.
18  BY MR. COHEN:
19     Q.   Are you familiar with a product ECM sells
20  called MasterBatch Pellets, capital M, capital B in
21  the Batch, and Capital P for Pellets, and then it's
22  trademarked?
23     A.   I'm not familiar with that.
24     Q.   Let me mark as Exhibit 5 -- excuse me.  I
25  think we're on 4.  I apologize -- a flyer that
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1  Dr. Stewart, you produced to us.
2          (Plaintiff's Exhibit 4 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen this before?
7     A.   I have.
8     Q.   It's entitled "Mechanism for Biodegradation
9  of Products Manufactured with ECM MasterBatch



10  Pellets", and then there's a trademark up there;
11  correct?
12     A.   That's correct.
13     Q.   Did you consider this document -- strike
14  that.
15          Did you rely upon this document in the
16  preparation of your report?
17     A.   I don't believe that I did.  It was part of
18  a number of documents around the product and company
19  that I was provided, but I didn't make any use of
20  it.
21     Q.   Did you review the document prior to
22  drafting your report?
23     A.   I probably did review it.  I don't -- I
24  don't have a strong recollection of it.
25     Q.   Let's mark as Stewart 5 a document that's
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1  entitled "Sample Claims by ECM BioFilms".
2          (Plaintiff's Exhibit 5 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen that document before,
7  Dr. Stewart?
8     A.   I have.
9     Q.   Who prepared this document?



10     A.   I believe the attorneys in this particular
11  case.
12     Q.   Which attorney?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, it came to me from Leo
15  Caputo.  I don't know who may have prepared it.
16  BY MR. COHEN:
17     Q.   Why was it prepared?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Because we -- we talked a bit
20  about what claims might be at issue in -- in the
21  case, and I asked him for a sample of the claims
22  that were at issue.
23  BY MR. COHEN:
24     Q.   Let me direct you to the second bullet on
25  the first page that begins "MasterBatch Pellets TM
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1  is a revolutionary additive," and then it goes on to
2  make various claims.
3          Have I read that correctly?
4     A.   You have.
5     Q.   Did you review and rely upon these sample
6  claims in the preparation of your report?
7     A.   I did review them, and I -- I selected
8  several that -- with some modification, that I then
9  used in my survey.



10     Q.   What was the basis for the selections that
11  you made?
12     A.   I was simply looking for -- for various
13  types of claims that -- that were made that seemed
14  to be different in terms of specificity, detail,
15  language.
16     Q.   Were you told to use any particular claims?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  I was not.
19  BY MR. COHEN:
20     Q.   Where does your understanding that ECM sells
21  a product called BioFilm come from?
22     A.   I believe I have seen this in some
23  documents.  I think it's been a part of
24  conversations with -- with the attorneys and -- and
25  with employees of the company.



55



1     Q.   Which employees of the company?
2     A.   The President is one.  I think that was his
3  title.  I've had a couple of conversations with him.
4  He's the only one that I've had substantive
5  conversations with.
6     Q.   And which attorneys did you speak with who
7  told you that ECM sells a product called BioFilm?
8     A.   I think Lou Caputo.
9     Q.   Any others?



10     A.   I think that's -- I think that's the only
11  one.
12     Q.   And I understand you may not remember his
13  name, but the President, would that have been Robert
14  Sinclair?
15     A.   Yes, I believe that's correct.
16     Q.   And he would have told you that ECM sells a
17  product called BioFilm?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, that's my recollection.
20  It's been a while since I've talked to him, but I
21  certainly had a conversation with him about the
22  product.
23  BY MR. COHEN:
24     Q.   Let's assume, just for the purpose of this
25  next series of questions, that ECM does not sell a
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1  product called BioFilm.  That wouldn't change your
2  opinions, would it?
3     A.   Not at all.
4     Q.   You would just substitute the references in
5  the report to the alleged BioFilm product to
6  MasterBatch pellets?
7     A.   I might.  The study that I did was really
8  focused on any specific product.  In fact, I was --
9  I was quite clear in designing the survey that I



10  didn't want to mention any specific product name.  I
11  simply wanted to evaluate claims, absent reference
12  to a particular vendor.  So we could have -- you
13  know, we could have substituted most anything.  It
14  wouldn't change the report.
15     Q.   Well, regardless of what you told survey
16  respondents, I understand there may be a reason why
17  you wouldn't want to tell survey respondents the
18  exact name of the product.  Would there be a reason
19  that you would use a different name for the product
20  in the report?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  That's the -- that's the name
23  that stuck with me.  That's what I used.
24  BY MR. COHEN:
25     Q.   Is it your view that a reasonable consumer
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1  must correctly understand a claim, to be deceived by
2  it?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I believe they have to develop
5  an understanding.  It may be an erroneous
6  understanding.
7  BY MR. COHEN:
8     Q.   So a consumer with an erroneous
9  understanding of a claim can be deceived by it?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  That's certainly possible,
12  yes.  Just because there is an erroneous belief
13  doesn't mean they have been deceived by a
14  communication, but it is certainly possible that
15  people taking an erroneous belief away from a
16  specific communication could be misled and deceived.
17  BY MR. COHEN:
18     Q.   Let me give you a hypothetical.  A juice is
19  marketed as having more energy than a competitor's
20  products -- or competitor products.  The only
21  difference between the marketer's product and the
22  competitor's product is that the marketer's product
23  contains more calories.  Solely due to the poor
24  nutritional education in the United States, a
25  substantial minority of reasonable consumers



58



1  interpret the marketing reference to more energy to
2  mean more vitamins, and they buy the product, in
3  part, based on the more energy claim.  Have those
4  consumers been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  If there's evidence that they
7  take away a claim about vitamins and that they take
8  away that claim based on the communication and they
9  make a decision based on that -- that erroneous



10  belief, then yes, I think they have been deceived.
11  BY MR. COHEN:
12     Q.   I asked you to assume that the sole basis
13  for their belief that more energy meant more
14  vitamins was the poor state of nutritional education
15  in the United States.  Again, given that assumption,
16  have those consumers been deceived?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If there -- there has to have
19  been some marketing communication, as well as the
20  poor state of their knowledge.
21  BY MR. COHEN:
22     Q.   The marketing communication in this example
23  is the product is being marketed as having more
24  energy.
25     A.   Okay.
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1     Q.   Is that a sufficient marketing
2  communication, in your view, such that the consumers
3  who purchase the product based on that marketing
4  communication have been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would need to know whether
7  there was evidence that, in fact, they took a
8  vitamin claim away from the communication and that
9  that -- that that -- and that the number of people



10  who took away that claim about vitamins was
11  substantially greater than people taking -- would
12  take away from exposure to any fruit juice.
13  BY MR. COHEN:
14     Q.   Okay.  Let's break that down.  You said a
15  couple of interesting things there.
16          You would need to know that people took away
17  the vitamin claim from the reference to energy.  Did
18  I understand that was one of the two points that you
19  just made?
20     A.   That's correct.
21     Q.   So if the -- if there were evidence that the
22  energy claim contained an implied claim of vitamins,
23  would that satisfy your concern now?
24     A.   Well, whether it's explicit or implied is
25  not the issue because that's a characteristic of the
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1  claim.  What's important is what do people carry
2  away in terms of a message.  And, you know, if
3  they -- if they infer something that is implied,
4  then they could conceivably be misled in that case.
5     Q.   And I believe -- and I apologize.  You made
6  a second point as well.
7          Can you refresh my recollection --
8     A.   Yeah.
9     Q.   -- as to what that second point was?



10     A.   Well, the point was there needed to be a
11  demonstration that it was the marketing
12  communication that actually created the problem or
13  the deception, if you will.  So what you want to do
14  is control, you know, for those pre-existing
15  beliefs.
16          So, for example, if you simply provided a
17  fruit juice, absent the particular claim about
18  energy, how many people make an inference about
19  vitamins in that case, and is it a substantially
20  smaller number than is the case where people may
21  have been exposed to the claim at issue?
22     Q.   So if I understand your contention
23  correctly -- and I'm sure you'll correct me if I
24  don't -- if the belief that, in this example, energy
25  means vitamins does not come from the marketing
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1  communication itself, there can't be deception?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, it -- the person may be
4  deceived for other reasons, but they're not being
5  deceived by virtue of the claim at issue.
6  BY MR. COHEN:
7     Q.   What about a situation where a marketer
8  takes advantage of a preexisting erroneous belief
9  amongst the population?  Is that marketer deceiving



10  consumers?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  You'd have to give me more --
13  I mean, you'd have to give me more facts.  I mean,
14  I -- I mean, the answer is possibly, but possibly
15  not.  I mean, you have framed the question as though
16  the marketer intends to deceive.  I suppose that
17  could be done.
18  BY MR. COHEN:
19     Q.   So if the marketer intends to deceive in the
20  sense that the marketer is capitalizing on a
21  pre-existing erroneous belief, the marketer would be
22  violating the FTC Act in that situation; correct?
23          MR. AWERBUCH:  Objection.  Objection.
24          THE WITNESS:  Well, now you're asking me for
25  a legal opinion, and I -- and I can't give you a
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1  legal opinion.  I do think that in that situation,
2  if -- if those are the only facts on the table,
3  there may be -- key word is "may be" -- a basis to
4  believe the individual has been deceived.
5  BY MR. COHEN:
6     Q.   And just for the record, so the record is
7  clear, I understand that you're not a lawyer;
8  correct?
9     A.   That's correct.



10     Q.   You do -- you are an expert in what I would
11  call general sort of law and marketing; would that
12  be a fair sort of rough characterization?
13     A.   That's fair.
14     Q.   And so you wouldn't give me a different
15  answer to the last question if I couched it in terms
16  of based on your expertise as an academic who
17  studies law and marketing, would you?
18     A.   I wouldn't change my answer, no.
19     Q.   Let's try one or two more.
20          Let's say that a dietary supplement is
21  marketed to consumers as boosting immunity.  The
22  claim is true in the sense that the supplement
23  increases the presence of certain blood components
24  associated with the body's immune system, but it's
25  not true in that it reduces the risk of cold and
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1  flu; however, again, solely due to the poor state of
2  science education in the United States, a
3  substantial minority of reasonable consumers believe
4  that boosting immunity means reducing the risk of
5  cold and flu.  That substantial minority buys the
6  product, based in part on the boosting immunity
7  claim.  Have those consumers been deceived?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It's possible, but again, I



10  would need more facts.  I would need to know the
11  extent to which that generalized belief influenced
12  the purchase of any product.  If it's a belief that
13  people are carrying around with them and was not
14  created by marketing communication, and people are
15  using it to make -- make decisions about all manner
16  of products, then I'm not sure they are deceived.
17  They may have an erroneous belief, but I'm not sure
18  we can hold a marketer responsible for that.
19  BY MR. COHEN:
20     Q.   Could you hold the marketer responsible if
21  the marketer is capitalizing on a known erroneous
22  belief?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Now you'll need to define
25  "capitalize."
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1  BY MR. COHEN:
2     Q.   The marketer is aware of the erroneous
3  belief and, nevertheless, markets the product
4  without any qualification.
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Again, I would think you have
7  to give me more information in that specific case.
8  BY MR. COHEN:
9     Q.   What -- I'm sorry.  Go ahead.



10     A.   Well, if people -- marketers are not
11  responsible for the general beliefs that people
12  carry around that have not been created by -- by the
13  marketing stimulus or the marketer's actions.  You
14  know, if there is a specific claim that is
15  misleading, then -- and people rely on it, then
16  there may be deception involved, but, you know, I
17  don't think we can hold marketers responsible for
18  all the erroneous beliefs people carry around in the
19  marketplace.
20     Q.   And you would maintain that position even if
21  the marketer is knowingly capitalizing on those
22  erroneous beliefs?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Again, I -- I don't know.  I
25  don't know what you mean by capitalizing.  I mean,
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1  that's -- that's my difficulty with your -- you'd
2  have to tell me what the marketer is doing
3  specifically, before I can answer that question.
4  BY MR. COHEN:
5     Q.   Well, let's stick with the hypothetical for
6  a moment and let's assume that the marketer
7  understands that a significant minority of consumers
8  understand that boosting immunity will be
9  interpreted -- withdrawn.



10          The marketer understands that a significant
11  minority of consumers who see the phrase "boosting
12  immunity" will interpret that to mean reduces cold
13  and flu.  The marketer knows that.  In that
14  situation, has there been deception?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Not necessarily.  It depends
17  on the nature of the claim, the characteristics of
18  the marketplace.  Again, you can't hold a marketer
19  responsible for beliefs that have been developed by
20  virtue of things that are not within the control of
21  the marketer.
22  BY MR. COHEN:
23     Q.   So if I understand you correctly, the
24  marketer has no responsibility for pre-existing
25  erroneous beliefs amongst the population with
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1  respect to whether or not its claim is evaluated as
2  deceptive?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  No, I didn't say that.  I
5  think marketers do have some responsibility, but it
6  is also the case that marketers don't have control
7  over many of the things that create erroneous
8  beliefs among consumers, and you can't hold
9  marketers responsible for those erroneous beliefs.



10          MR. COHEN:  Ma'am, could you read back the
11  answer.
12          (The previous answer was read back by
13          the court reporter as follows:
14              "ANSWER:  No, I didn't say that.
15          I think marketers do have some
16          responsibility, but it is also the
17          case that marketers don't have
18          control over many of the things that
19          create erroneous beliefs among
20          consumers, and you can't hold
21          marketers responsible for those
22          erroneous beliefs.")
23          MR. COHEN:  Thank you.
24  BY MR. COHEN:
25     Q.   When you said "some responsibility" in your
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1  answer, what is that responsibility that you
2  referenced?
3     A.   Well, I think marketers have a
4  responsibility to be generally aware of -- of who
5  their consumers are, what they believe, what they
6  buy, and to assure that the information that they
7  present to their consumers is -- is -- is factually
8  accurate.
9     Q.   So again, if it's factually accurate but



10  likely to be misunderstood based on pre-existing
11  beliefs, there's no deception there?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  No, that's not what I said.
14  There could be, but there also may not be, and we
15  would have to identify specific cases, I believe, to
16  determine whether or not there was -- there was
17  deception present.  I mean, again, there has to be
18  something that the marketer has done or not done
19  that they can be held responsible to, and it has to
20  be, you know, a belief that people are acting on.
21  BY MR. COHEN:
22     Q.   Are there any other, I guess, criteria --
23  and you just gave me two -- that will help me
24  determine the circumstances in this situation, where
25  the marketer would be responsible and the marketer
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1  would not be responsible?
2     A.   Well, I mean, there could be any -- in
3  specific situations there could be, I suppose, any
4  number of other things, but in general there needs
5  to be some evidence, first of all, that there's even
6  an erroneous belief; secondly, that somehow that
7  erroneous belief is there by some action or inaction
8  by the marketer; and thirdly, that, you know, people
9  are, you know, are behaving differently, shopping



10  differently, making different purchase decisions by
11  virtue of that erroneous belief created by the
12  marketer.
13     Q.   You took a telephone survey in this case;
14  correct?
15     A.   I did.
16     Q.   How is it possible to survey consumers'
17  impressions of the ECM logo over the phone?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  It's not -- that wasn't the
20  purpose of the survey.
21  BY MR. COHEN:
22     Q.   In your survey of consumers, why didn't you
23  ask them how much time it would take for plastic
24  labeled biodegradable to biodegrade?
25     A.   Because I wasn't interested in that specific
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1  topic.  I was interested in people's general
2  understanding of biodegradability.
3     Q.   And why were you not interested in that
4  specific topic?
5     A.   Because I thought it would emerge as a part
6  of the more general discussion of biodegradability,
7  and, in fact, it did.
8     Q.   Why not ask both the more general questions
9  that were in your survey, and also, specifically,



10  how much time will it take for a plastic labeled
11  biodegradable to biodegrade?
12     A.   Because that wasn't the purpose of the
13  survey.  I could have designed a different survey
14  but, that was not the purpose of the survey.
15     Q.   You're not offering an opinion about
16  consumers' views regarding how much time it would
17  take for a plastic product labeled biodegradable to
18  biodegrade, are you?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  To the extent that I have data
21  that speaks to that issue, I am.
22  BY MR. COHEN:
23     Q.   And what is that opinion?
24     A.   Well, that by and large there's a great deal
25  of skepticism, ignorance, and just general lack of
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1  understanding about that topic.
2     Q.   Other than the fact that, in your opinion,
3  with respect to consumers' assessments of
4  biodegradation times there is a lot of skepticism,
5  ignorance, and lack of understanding, you're not
6  offering any other opinions about consumers' views
7  regarding how much time it would take for a plastic
8  product labeled biodegradable to biodegrade, are
9  you?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I'm -- I'm only offering
12  opinions that are grounded in -- in the survey work
13  that I did.  I think I've given you those opinions.
14  There may be others, but those are the ones that
15  I -- I can identify as we speak.
16  BY MR. COHEN:
17     Q.   And so the answer to my question is no?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, no, the answer is there
20  may be other opinions that the data inform.  I may
21  not have fully framed them.  They're likely
22  sub-opinions of what we've talked about, but I'm not
23  going to say that there wouldn't be any opinions
24  that might emerge.
25  ///
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1  BY MR. COHEN:
2     Q.   What other opinions do you anticipate might
3  emerge?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  I don't know.  I was given
6  Dr. Frederick's survey and asked to opine on that.
7  I don't know what else I might be given and might be
8  asked to opine upon.  It may also be the question
9  arises that the data I've collected could inform,



10  and then I'll use that data to inform that -- you
11  know, that opinion.
12  BY MR. COHEN:
13     Q.   These opinions that may develop in the
14  future, you would agree by definition they're not in
15  the report that was provided to Complaint Counsel;
16  correct?
17     A.   I would agree with that.  Yes.
18     Q.   Let's take a look back at Exhibit 2, which,
19  I believe, is the screenshots, but I apologize if
20  I'm incorrect.  I think it is the screenshots.
21     A.   Mm-hmm.
22     Q.   I direct you to questions 4A and 4B.  Why
23  were these questions asked at all?
24     A.   Because I was trying to develop more
25  complete understanding of whether, what people
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1  understood the term biodegrade to mean, and I -- I
2  had seen other studies, read other materials that
3  clearly indicated that the types of products, type
4  of material, has an influence on the rapidity of
5  biodegradability.  And so I wanted to understand
6  what consumers understood about that.  I also
7  understood from various sources that there are --
8  there are differences in the time it takes for
9  various materials to biodegrade, so I wanted to



10  understand something about consumers' understanding
11  of that.
12     Q.   Were there any other reasons?
13     A.   I don't believe so.  The purpose of the
14  survey was to gain an insight into what people
15  understood about biodegradability.
16     Q.   It would have been possible, wouldn't it, to
17  ascertain consumers' understanding of ECM's
18  marketing without asking questions 4A through 4B;
19  correct?
20     A.   I -- I -- I suppose so.  That's a different
21  question.
22     Q.   Why were these questions 4A through 4B asked
23  before the question series that purportedly
24  replicates ECM's marketing, which would be the
25  Question 5 series?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Because I did not want
3  specific claims to contaminate the answers to the
4  earlier questions.  I didn't want to give people a
5  statement that referenced a specific timeframe and
6  then ask them about time.  It's generally
7  appropriate in surveys to ask more general
8  questions, followed by more specific questions, and
9  that's the approach I followed here.



10  BY MR. COHEN:
11     Q.   Take a look back at Question 4A, please.
12  "Do you think there are differences in the amount of
13  time it takes for different types of products to
14  biodegrade, decompose or decay?"
15          That's a leading question, isn't it?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Well, it's leading to the
18  extent that it asks people "yes" or "no."
19  BY MR. COHEN:
20     Q.   A leading question is a question that
21  suggests the answer; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  That's correct.
24  BY MR. COHEN:
25     Q.   This question suggests that there are
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1  differences in the amount of time it takes for
2  different types of products to biodegrade,
3  decompose, or decay; correct?
4     A.   No, it doesn't.
5     Q.   And why don't you think this is a leading
6  question in that regard?
7     A.   It doesn't suggest a "yes" or a "no" answer.
8     Q.   You don't believe that this question put in
9  the mind of survey respondents the fact that there



10  are differences in the amount of time it takes for
11  different types of products to biodegrade,
12  decompose, or decay?
13     A.   Well, I hope we did put that in their minds
14  because we're asking them whether or not they think
15  there are those differences, yes or no.  People
16  could say no, and some people did.
17     Q.   Most people didn't?
18     A.   Most people did not, correct.
19     Q.   Can you think of an alternative question or
20  question series that would enable to learn whether
21  consumers estimate different biodegradation times
22  for different productions?
23     A.   I could have asked a whole series of
24  questions product by product, material by material,
25  that would have lengthened the questionnaire and I
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1  don't think would have given us any greater insight.
2     Q.   How about a design where you ask one group
3  how long plastic takes to biodegrade and another
4  group how long wood takes to biodegrade, and compare
5  the answers?
6     A.   That -- that certainly could have been a
7  design.  It would have required using two different
8  groups, but it's certainly something that would have
9  been possible.



10     Q.   Information conveyed to respondents earlier
11  in a survey can affect their answers to later
12  questions; correct?
13     A.   It certainly can.
14     Q.   What's more important to determining whether
15  ECM's claims are deceptive -- whether consumers
16  estimate different biodegradation times for
17  different products or how consumers understand ECM's
18  marketing?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I -- actually, you need to
21  read the question back.  I'm sorry.
22          (The previous question was read back
23          by the court reporter as follows:
24              "QUESTION:  What's more important
25          to determining whether ECM's claims
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1          are deceptive -- whether consumers
2          estimate different biodegradation
3          times for different products or how
4          consumers understand ECM's
5          marketing?")
6          THE WITNESS:  I don't think you can say one
7  is more important than the other in this context.
8  Insofar as people are carrying around beliefs that
9  may be highly varied, in some cases, perhaps



10  erroneous, those things may be elicited, those
11  beliefs may be elicited in response to any marketing
12  communications.
13          So you really have to have some
14  understanding of sort of the baseline, much as I've
15  done here, to gain insight into what the claims may
16  have communicated.
17  BY MR. COHEN:
18     Q.   Questions 5A through 5C ostensibly simulate
19  ECM's marketing; correct?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  No.  I wouldn't say they
22  simulate their marketing.  What they are, are an
23  effort to take three of the claims that were
24  identified for me and put them into a
25  non-manufacturer specific form, and if we did not
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1  identify the manufacturer, and ask people what these
2  claims would -- would mean to them.
3  BY MR. COHEN:
4     Q.   Let me ask you to assume the Questions 4A,
5  Questions 4 and 4A are leading.  And let me
6  furthermore ask you --
7     A.   I won't take that assumption.  They're not
8  leading -- unambiguously -- and so I won't accept
9  that assumption.



10     Q.   You understand that as an expert in a
11  deposition you don't have to agree with the
12  assumption, but you have to accept it if you
13  understand it?
14     A.   Well, but you're asking me to assume
15  something that's false.
16     Q.   So you will not answer any questions in
17  which you're asked to assume that Questions 4 and 4A
18  are leading?
19     A.   They are patently not leading, and -- and
20  therefore, any -- any answer based on the assumption
21  is not going to be a useful answer.
22     Q.   Shouldn't that be for the court to decide?
23     A.   Well, the -- no.  It's for me to decide
24  whether I can give you a meaningful answer to your
25  question.  And you've asked me to assume something
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1  that is patently false.
2     Q.   Let's mark Exhibit 6.
3          (Plaintiff's Exhibit 6 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6  BY MR. COHEN:
7     Q.   Let me give this to Dr. Stewart.
8          Dr. Stewart, what is this document?
9     A.   This is a copy of, I believe, the final



10  progress report on the interviewing that was done
11  for my survey, survey of consumers, and it reflects
12  the disposition of the sample.
13     Q.   And I apologize.  I think you just said
14  this, so again, I apologize for repeating, but this
15  is the final report, isn't it?
16     A.   I believe it is the final report.  Yes, I
17  was given these on a routine basis, not daily, but
18  regularly, to give me an update on where we stood
19  with respect to collecting data.
20     Q.   And you can tell this is the final report
21  because it reports data for 400 respondents, and you
22  had 400 respondents in your survey; correct?
23     A.   That's correct.
24     Q.   Based on the information provided here, the
25  average call length across the 400 respondents was
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1  about 12 minutes; correct?
2     A.   That's correct.
3     Q.   Do you know what the range was?
4     A.   As I sit here, I don't know exactly what the
5  range was.
6     Q.   Could that information be ascertained?
7     A.   I believe it probably could be, yes.
8     Q.   And how would that information be
9  ascertained?



10     A.   The survey research company would -- would
11  very likely have records.  It -- it would probably
12  have to be computed, but I -- I believe that they
13  would have a record of how long each call lasted.
14     Q.   Based on your professional expertise, do you
15  have an approximate range that you can provide us?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  I would say between 5 minutes
18  and 20 minutes.
19  BY MR. COHEN:
20     Q.   It would be fair to estimate -- and I
21  understand this is only an estimate -- that by the
22  time respondents were asked Question 5A, they had
23  already been on the telephone talking about
24  biodegradation for anywhere from seven to ten
25  minutes; is that fair?
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1     A.   That's fair.  That's quite possible, yes.
2     Q.   The fact that respondents were involved in a
3  seven to ten minute conversation about
4  biodegradation before being asked questions 5A to 5C
5  could have affected their answers to those
6  questions, couldn't it?
7          MR. AWERBUCH:  Objection.
8     A.   Certainly it could -- would have made them
9  more attentive to the questions.



10  BY MR. COHEN:
11     Q.   Could it have affected their answers in any
12  other ways?
13     A.   I don't believe so.
14     Q.   Most consumers don't engage in seven to ten
15  minute conversations about biodegradation when they
16  walk into a store and decide to buy a product, do
17  they?
18     A.   Not as a general rule.
19     Q.   So in this respect, your survey doesn't
20  simulate the actual consumer experience, does it?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  It does not, and that was not
23  its attempt.
24  BY MR. COHEN:
25     Q.   The net impression that a consumer takes
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1  away from a biodegradeable claim is different when
2  the consumer confronts it on a store shelf, rather
3  than after a seven to ten minute conversation about
4  biodegradation; correct?
5     A.   I -- I would agree that that is the case.
6  We didn't show people a logo here.  That was not the
7  purpose of the -- of the -- of the research.  So
8  there would be some difference, yes.
9     Q.   In Professor Frederick's study, consumers



10  were shown productions with ECM biodegradeable
11  logos, but without seven to ten minute conversations
12  regarding biodegradability beforehand; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  It's my understanding some of
15  his surveys did that, yes.
16  BY MR. COHEN:
17     Q.   Just so the record is clear -- and I believe
18  it is clear -- you are not going to respond to any
19  questions that ask you to assume that 4 and 4A are
20  leading?
21          MR. AWERBUCH:  Objection; asked and
22  answered.
23          THE WITNESS:  I -- I'm not going to make a
24  false assumption and then give you an answer based
25  on a false assumption.
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1  BY MR. COHEN:
2     Q.   With respect to this telephone survey, only
3  landlines were dialed; correct?
4     A.   That is correct.
5     Q.   Where did the sample of landlines come from?
6     A.   It came from two sources.  One was from
7  scientific sampling that scientific sampling
8  generated a random digit dial sample and we
9  supplemented that with a listed sample that we



10  obtained from survey sampling, and -- and the final
11  sampling frame was a combination of the two.
12     Q.   Was one of those sets of samples something
13  that is known as age enhanced?
14     A.   Well, you could -- you could call it age
15  enhanced.  It was the -- the -- the survey sampling
16  survey, the listed sample, was obtained in order to
17  represent more younger consumers, yes.
18     Q.   Why was it necessary to modify the sample to
19  obtain more younger consumers?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Because experience generally
22  demonstrates that a pure random digit survey,
23  particularly one that's done over a relatively short
24  period of time, even a month, tends to produce
25  larger numbers of older, less mobile consumers.  In
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1  order to pick up more younger consumers, it's
2  necessary to use a listed sample.
3  BY MR. COHEN:
4     Q.   How long, over what period of time was this
5  survey conducted?
6     A.   It was about a month.
7     Q.   Are you sure about that?
8     A.   Well, it would be -- it would be in my
9  report.  Well, we could take a look at that because



10  it is stated in my report.
11          Yeah, I was right.  It's about a month.  The
12  study began March 26, 2014, and it was completed on
13  May 1st, 2014.  That was the primary study.  We had
14  done a pilot earlier.  But, you know, a little
15  longer than a month.
16     Q.   What percentage of Americans still has a
17  landline?
18     A.   About 75 percent.
19     Q.   What percentage of Americans uses the
20  Internet?
21     A.   Again, about 75 to 80 percent.  And I'm
22  assuming by that you mean in the home?
23     Q.   Uses the Internet in the home.
24     A.   Yes.
25     Q.   What percentage of Americans uses the
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1  Internet at all?
2     A.   Probably close to 90 percent have some use
3  of the Internet in some way or fashion.  You'd have
4  to include -- you'd actually have to include mobile
5  devices in that.  You'd have to include people who
6  access Internet in limited fashion on the job, who
7  access kiosks, but it would be a very sizeable
8  percentage of the population.
9     Q.   Do you know whether the percentages of



10  Americans that still have a landline is greater or
11  lesser than the percentage of Americans that use the
12  Internet anywhere?
13          You may have just given me that answer.
14     A.   I think I just gave you that answer.  You
15  know, I would -- I haven't seen specific numbers,
16  but I think I would be on solid ground to say that
17  more people have access to the Internet in some form
18  than have a landline.
19     Q.   It's the, case isn't it, that Americans that
20  still have a landline are demographically different
21  than Americans who do not; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, if -- if by that you
24  mean that the demographic characteristics are not
25  the same, then the answer is yes.
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1  BY MR. COHEN:
2     Q.   One of the demographic characteristics on
3  which what I'll call the landline group and the
4  non-landline group differ is their income; is that
5  correct?
6     A.   That -- that would be generally correct,
7  yes.
8     Q.   And another is their age?
9     A.   That would be correct.



10     Q.   And another is their education?
11     A.   Probably, yes.
12     Q.   Are there others that I've neglected?
13     A.   Have -- well, the length of time they have
14  been in their residence, for example.  That's the
15  only other one I could think of.
16     Q.   Assume that a survey of American consumers
17  is conducted and further assume that that survey is
18  demographically unrepresentative of American
19  consumers in a substantial way.  Can you conclude
20  without additional information whether or not the
21  survey's results are valid?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  In some cases you may be able
24  to; in some cases, no.
25  ///
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1  BY MR. COHEN:
2     Q.   In the cases where you cannot reach that
3  conclusion, what additional information would you
4  need?
5     A.   Well, it depends on what -- what the
6  question is.  Some questions require a
7  representative sample; some questions do not.  Some
8  questions can be addressed just by knowing what
9  people in a sample that is generally representative,



10  but not completely have to say; whereas in other
11  cases, you -- you need a more representative sample.
12          So it really depends on the question at
13  hand.
14     Q.   Are the questions in your consumer survey
15  questions such that a representative sample is
16  necessary?
17     A.   I think it's necessary to have a generally
18  representative sample, but I don't think it has to
19  be a perfect replica of the population
20  characteristics.
21     Q.   Would you say the same thing, that with
22  respect to Professor Frederick's survey it has to be
23  generally representative, but not a perfect
24  replication of the population?
25     A.   Well, if we actually knew what his
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1  population was I would say yes, but we have no clue
2  who was in his population.
3     Q.   If we assume that we know who his population
4  was, would you then give the same answer?
5     A.   Again, you're asking me to assume something
6  that's false.  You know, if he had a representative
7  sample, which he does not, then I would say great,
8  it's representative.
9     Q.   Let's take a look back at Exhibit 6.  Do I



10  understand correctly that your researchers made
11  70,279 phone calls to obtain a final sample of 400
12  people?
13     A.   That's correct.
14     Q.   4,020 people answered the phone but refused
15  to participate; correct?
16     A.   That's correct.  Mm-hmm.
17     Q.   The line below "Refused to Participate"
18  reads RF underscore S1 dash "Not Willing to
19  Participate," and then gives the number 291.
20          Do you see that?
21     A.   I do.
22     Q.   What does that line mean?
23     A.   Well, these were people that answered the
24  first question, which is "Would you be willing to
25  answer a few questions?"  They declined.
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1     Q.   What's the difference between people who
2  refused to participate and people who refused to
3  answer or declined to answer a few questions?
4     A.   Well, the people who refused to participate
5  just very early in the telephone call said, "I'm not
6  interested" and -- and didn't even get to the first
7  question.  The 291 are people who were asked the
8  first question and declined.
9     Q.   So it would be accurate to say that the



10  number of people who refused to participate after
11  the first question is 4,020 plus 291?
12     A.   That's correct.
13     Q.   What, if anything, do you know about the
14  demographic characteristics about the people who
15  refused to participate after the first question?
16     A.   I know little about the demographic
17  characteristics, other than they were a random
18  sample of the sampling frame.
19     Q.   What does "Not Qualified Interviews," what
20  does the "Not Qualified Interviews" category mean?
21     A.   Well, this is actually broken out above in
22  the total Not Qualified Interviews there in the
23  middle of the page, and so people could have been
24  disqualified for participation for a number of
25  reasons.
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1          So, for example, there were two individuals
2  where the call was answered by someone under 18, and
3  there was no one in the household who was 18 or
4  older.  We disqualified people who were employed by
5  either a plastic product manufacturer or a waste
6  disposal association, largely because we thought
7  they would have unusual knowledge.  There were 11 of
8  those people.  So we disqualified them.  We had a
9  few people who had not purchased a plastic



10  container.  We had some people that did not have a
11  general understanding of biodegradeable.  And then
12  we'd also established some general quotas based on
13  age and gender, and in some cases we were over quota
14  when we reached an individual, and so those
15  individuals were disqualified.
16          So it was basically disqualification based
17  on questions in the screener questionnaire.
18     Q.   Why did you exclude people who reported not
19  personally purchasing any plastic product or
20  anything that came in a plastic container or made of
21  plastic in the past month?  I'm paraphrasing there,
22  Screening Question 5.
23     A.   Because I thought those individuals would be
24  unrepresentative of the population as a whole.  Most
25  people purchase something made of plastic,
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1  packaging, products what have you.  And to the
2  people who had not had a recent experience of
3  purchasing something made of plastic, I thought they
4  would be unrepresentative, and we excluded them.
5     Q.   Was it possible some people had purchased
6  something made of plastic in the past month but
7  didn't remember?
8     A.   That's possible.
9     Q.   Is it possible they weren't telling the



10  truth because they had changed their minds about
11  whether they wanted to participate in the telephone
12  survey?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Anything is possible.  I think
15  it unlikely.
16  BY MR. COHEN:
17     Q.   Why do you think it's unlikely?
18     A.   I don't know why -- there's no good reason
19  for that to have occurred.  First of all, they don't
20  know they're going to be disqualified if they give a
21  particular answer to that question.  There's no way
22  that the respondent, in advance of giving an answer
23  to any one of these questions, knows whether a
24  particular answer will take them further into the
25  questionnaire or will result in the questionnaire or
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1  interview being terminated.
2  BY MR. COHEN:
3     Q.   You don't believe that some questions might
4  make it at least plausible to a respondent, that by
5  giving a particular answer they're more likely to be
6  disqualified?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Again, anything is possible,
9  but I -- there's no reason why an individual should



10  think these questions should -- should lead them to
11  believe that they will be disqualified.
12  BY MR. COHEN:
13     Q.   What, if anything, do you know about the
14  demographic characteristics of the people who you
15  deem not qualified for the reason that they
16  allegedly had not purchased a plastic product or
17  plastic container within the past month?
18     A.   I don't know anything about the demographic
19  characteristics other than they were part of the
20  larger sampling frame.
21     Q.   Your researchers spoke with 39 respondents
22  who stated that they did not have a general
23  understanding of the term biodegradeable; correct?
24     A.   That's correct.
25     Q.   It's possible, isn't it, that those 39
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1  people changed their minds about whether they wanted
2  to participate in the survey?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  Again, anything is possible,
5  but there was no way for them to know what -- what
6  outcome would be associated with any answer to this
7  question.  This could have been a question that was
8  asked without an instruction to terminate.  It could
9  have simply been we'd like to know for everybody



10  whether they have a general understanding or not,
11  but we're going to ask everybody.  There was no way
12  for a respondent to know whether that was going to
13  happen or that we might terminate them.  In fact,
14  there was no way for a respondent to know whether
15  any of these questions would result in termination.
16  BY MR. COHEN:
17     Q.   It's possible, isn't it, that these 39
18  consumers, or some of them, had a general
19  understanding of what the term biodegradable meant,
20  but weren't confident enough in that understanding
21  to want to participate, once they had an
22  understanding what that survey was about?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, they don't, at that
25  point, know what the survey is about, so I don't --
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1  I don't know how they could, how they could arrive
2  at that logic.  I mean, they -- they may decide that
3  they don't want to participate, conceivably, but I
4  don't see the -- I don't see any logic that would
5  lead them to believe one way or another what -- what
6  the survey is ultimately going to be about.
7  BY MR. COHEN:
8     Q.   The question they were asked was "Do you
9  have a general understanding of what the term



10  biodegradeable means?"  That's Exhibit 2, Question
11  S6.  It's possible that consumers who answered no to
12  this question did have an understanding but weren't
13  confident enough to express that to the researcher;
14  correct?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Anything is possible.
17  Certainly, in answering this type of question, the
18  degree of certainty, the level of knowledge plays a
19  role in determining how an individual may respond.
20  BY MR. COHEN:
21     Q.   And in your professional experience -- and
22  I'm not talking about this specific question, but in
23  your professional experience generally, it's
24  sometimes the case that people hold views, but if
25  they aren't sufficiently confident in those views
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1  they may be reluctant to express them; correct?
2     A.   That can, on occasion, happen, yes.
3     Q.   Why did you exclude people who were under
4  18?
5     A.   Because we were interested in individuals
6  who had achieved majority status.  It's very common
7  in doing surveys of consumers to collect data only
8  on individuals who are 18 of age and older.
9     Q.   Why were you interested only in individuals



10  who had achieved majority status?
11     A.   Because I thought they were the ones most
12  likely to be relevant.  I think if we were looking
13  at people who were under 18, we would -- we would
14  open up a whole variety of other things that we
15  would have to ask.  So, for example, were they still
16  living at home; did they make purchases, as
17  contrasted to their parents making purchases for
18  them.
19          So I think there are a whole set of
20  questions that begin to arise for people who are
21  under 18, that we would have had to have asked to
22  further qualify them, that we didn't have to ask for
23  people who are 18 and older.
24     Q.   Limiting the survey to people that are 18 or
25  older then makes the survey easier to conduct?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Well, I think it makes it
3  easier to conduct, and it also, I believe, results
4  in a somewhat more homogeneous group since there are
5  many, many differences that begin to arise when
6  you're dealing with people who are under 18 years of
7  age.
8     Q.   Assume there's a convenience store that
9  sells bottled water in plastic bottles.  Someone



10  who's 17 might walk into the convenience store and
11  purchase a bottle of water on his or her own.
12  That's possible, isn't it?
13     A.   Oh, sure.  Sure.  Certainly.
14     Q.   And that purchasing decision could be
15  influenced by the word biodegradable on some of the
16  bottles but not others; correct?
17     A.   It's conceivable, yes.
18     Q.   And that could be true for someone who is 16
19  as well; right?
20     A.   Certainly could.
21     Q.   Maybe even someone in junior high school?
22     A.   That certainly could be.
23     Q.   I mean, there's probably -- there's a bottom
24  to this; right?  You know, you can't be five or six.
25          What percentage of consumers, of American
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1  consumers, are above the age where they have the
2  ability to make these purchases and potentially be
3  influenced by a biodegradeable claim, but below the
4  age of majority?
5     A.   I -- I don't know.
6     Q.   You don't have any information at all
7  regarding the income ranges of your respondents, do
8  you?
9     A.   I do not.



10     Q.   Have you conducted any sort of analysis
11  regarding whether persons with different income
12  levels understand the term biodegradeable
13  differently?
14     A.   I have not done that analysis.
15     Q.   You're not offering any opinion on that
16  subject, are you?
17     A.   I'm not planning to offer an opinion at this
18  point.
19     Q.   You don't have any information at all
20  regarding where your respondents reside, do you?
21     A.   I don't have specific information.  Some of
22  that would be retrievable.  We would have area
23  codes.
24     Q.   You're not presently in possession of that
25  information?
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1     A.   No, I'm not.
2     Q.   And it didn't influence your analysis one
3  way or another?
4     A.   It did not.
5     Q.   You did not rely on that information?
6     A.   I did not.
7     Q.   The survey research firm might have that
8  information; correct?
9     A.   That's correct.



10     Q.   Did you have any understanding as to whether
11  or not the survey research firm was making an effort
12  to geographically balance the respondents in your
13  survey?
14     A.   Well, that would have happened by -- by
15  random selection.  The computer assisted telephone
16  interviewing system that is used by the firm employs
17  a random selection from the sampling frame, and --
18  and the sampling frame itself was constructed to be
19  representative of the United States.  So by random
20  selection it should have been representative
21  geographically.
22     Q.   How do you know that -- that the survey
23  research firm did the random selection process
24  properly?
25     A.   I've worked with this firm for more than two
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1  decades.  I have visited with them.  I have seen
2  their system.  I've watched them collect data.  I
3  have every confidence that they used it
4  appropriately.  And as I note in my report, it is
5  standard practice for interviews to be monitored by
6  Research Supervisors in real time.  So I -- I have
7  every confidence that they followed the protocol.
8     Q.   Sticking specifically with random geographic
9  selection based on different telephone numbers from



10  different regions, however well founded the
11  assumption you're making is, it would be fair to say
12  it's an assumption; you didn't personally
13  investigate this?
14     A.   I did not personally investigate this;
15  that's correct.  I relied upon the laws of
16  probability.
17     Q.   Is that another way of saying you relied
18  upon assumptions that you believed to be well
19  founded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, it's not an assumption.
22  I mean, laws of probability are the laws of
23  probability.  I relied on their operating as we
24  would expect them to operate.
25  ///
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1  BY MR. COHEN:
2     Q.   Reliance on the belief that a survey
3  research firm is operating as you would expect them
4  to operate with respect to the gathering of data is
5  typical in survey research?
6     A.   Can you read that back.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  Reliance on the



10          belief that a survey research firm is
11          operating as you would expect them to
12          operate with respect to the gathering
13          of data is typical in survey
14          research?")
15          THE WITNESS:  Yes, it is quite typical.  As
16  I indicated, there may be ways that you can monitor
17  their procedures, and I've done that in this
18  particular case.  However, you would also not want
19  to be physically present when the interviewing is
20  taking place, for fear of compromising the double
21  blind character of the -- of the survey.  So yes,
22  you'd have to -- you have to, at some level, make an
23  assumption.
24  BY MR. COHEN:
25     Q.   Have you conducted any sort of analysis
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1  regarding whether persons living in different
2  regions understand the term biodegradeable
3  differently?
4     A.   I have not.
5     Q.   You are not offering any opinion on that
6  subject, are you?
7     A.   I am not.
8     Q.   In your survey, respondents' gender was
9  recorded by your researchers, by observation;



10  correct?
11     A.   That's correct.
12     Q.   That means that someone listens to that
13  person's voice and makes an estimation regarding
14  that person's gender?
15     A.   In general, that is true, although if it's
16  unclear, the instructions are to ask some of the
17  time.  I don't want to characterize it as -- let me
18  withdraw it.
19          A significant portion of the time it's done
20  by estimation; correct?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  No, it's not done by
23  estimation.  It's done by observation.
24  BY MR. COHEN:
25     Q.   That's a fair point.
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1          A significant portion of the time it's done
2  by observation?
3     A.   Yes.
4     Q.   What's the error rate when survey
5  researchers make that observation?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, it depends on what the
8  instructions are.  If they are instructed to ask
9  when they are uncertain, the error rate is very



10  small.  If people are not asking that question, then
11  you could find maybe 5 percent of the cases where
12  the gender may be misidentified in a telephone call.
13  BY MR. COHEN:
14     Q.   In the situation where individuals are
15  instructed, researchers are instructed to ask if
16  they are uncertain, what's the basis for your
17  assertion that the error rate in that situation is
18  very small?
19     A.   I -- I've done survey research using
20  telephone interviewing for more than 30 years and
21  have seen studies that have looked at just that
22  issue, and the error rates tend to be very small.
23     Q.   Can you identify some of those studies for
24  me now?
25     A.   Not off the top of my head.  Some of them go
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1  back to my days in advertising.  They would not have
2  been published studies, but they would have been
3  research that we did in the context of the
4  advertising research I was engaged in.
5     Q.   Were the survey researchers in your survey
6  instructed to inquire if, based on observation, they
7  were uncertain?
8     A.   They were.  It's a part of their general
9  training, that if they can't determine, then they



10  should ask the question.
11     Q.   How would you establish that that is a part
12  of their general training?
13     A.   Well, we'd have to look at the nature of the
14  training they receive.
15     Q.   Is that something that was produced to the
16  Federal Trade Commission?
17     A.   No, it was not.
18     Q.   Is that something you possess?
19     A.   I don't believe I possess a copy.
20     Q.   Let me direct you to Exhibit 2, which I
21  believe is, again, the screenshots of the survey
22  questions, and specifically, S2, it states record
23  gender from observation; correct?
24     A.   That's correct.
25     Q.   It doesn't say inquire if you're uncertain,



103



1  does it?
2     A.   No, it does not.
3     Q.   There are other survey questions in
4  Exhibit 2, and I'll give you an example, but let's
5  go to Question 1, for instance.
6          You would agree with me, would you not, in
7  Question 1 there's a specific instruction that is
8  given to the researcher about how to act, depending
9  on what answer they receive; correct?



10     A.   Well, there's an instruction about probing,
11  and they were given the specific probe to use.  And
12  they were given instructions about how to record the
13  response, yes.
14     Q.   And there's no instruction about probing if
15  the researcher is uncertain about the respondent's
16  gender, is there?
17     A.   No, there's not.
18     Q.   Have you conducted any analysis of any sort
19  regarding whether persons of different genders
20  understand the term biodegradable differently?
21     A.   I have not.
22     Q.   You're not offering any opinion on that
23  subject, are you?
24     A.   If I'm asked to render an opinion, I may.  I
25  have data that would speak to that question.
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1     Q.   What data do you have that would speak to
2  that question?
3     A.   Well, we did capture gender in my survey,
4  and -- and so we could do an analysis of people's
5  responses by gender.  I have not done that.
6     Q.   That you haven't done that -- withdrawn.
7          It's not in your report at the moment;
8  correct?
9     A.   It is not.



10     Q.   And you haven't yet been asked to do that,
11  have you?
12     A.   I have not.
13     Q.   It's the case, isn't it, that
14  African-Americans represent approximately
15  12.6 percent of the population?
16     A.   Approximately.  I don't know the decimal
17  point, but that's a reasonable range.
18     Q.   Do they make up approximately 12 percent of
19  the population of persons 66 or older?
20     A.   I -- I haven't looked at that recently.  I
21  don't know.
22     Q.   More broadly, is the ethnographic makeup of
23  the population consistent across age groups 18
24  through 34, 35 through 49, 50 through 65, and 66 and
25  older?
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1     A.   You're going to have to read that back.
2          (The previous question was read back
3          by the court reporter as follows:
4              "QUESTION:  More broadly, is the
5          ethnographic makeup of the population
6          consistent across age groups 18
7          through 34, 35 through 49, 50 through
8          65, and 66 and older?")
9          THE WITNESS:  Do you mean in my survey?



10  BY MR. COHEN:
11     Q.   No.  I mean across the population.
12     A.   Then I'm lost because I don't know what
13  you're asking.
14     Q.   Let's approach it this way:  And for the
15  next series of question we're talking about the
16  population.  We can put your survey to the side for
17  the moment.
18          You would agree with me that there are many
19  ethnographic groups in the United States; correct?
20     A.   Certainly.
21     Q.   And we discussed earlier that 12 percent of
22  the population, overall, is African-American;
23  correct?
24     A.   That's correct.
25     Q.   And you testified that you weren't sure one
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1  way or the other whether they -- African-Americans
2  also make up 12 percent of the population of persons
3  66 and older; correct?
4     A.   I don't know as I sit here today.
5     Q.   So you don't know, to phrase it differently,
6  whether with respect to African-Americans, the
7  ethnographic makeup of the population 66 or older is
8  the same as it is with respect to the population at
9  large?



10     A.   If I understand the question, I think the
11  answer is no.
12     Q.   So putting aside African-Americans as one
13  particular ethnographic group, is the ethnographic
14  makeup of the population consistent across age
15  groups 18 to 34, 35 to 49, 50 to 65, and 66 and
16  older?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If what you're asking is are
19  there different percentages of various ethnic groups
20  within different age categories, the answer is yes.
21  BY MR. COHEN:
22     Q.   You actually -- your articulation is much
23  better than mine.
24          The ethnographic makeup of the population of
25  persons 66 or older is disproportionately white,
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1  isn't it?
2     A.   I believe that's correct.
3     Q.   A survey that over-includes persons 66 or
4  older would under-include minorities; correct?
5     A.   It may, yes.
6     Q.   The ethnographic makeup of the population of
7  persons 50 to 65 is disproportionately white, isn't
8  it?
9     A.   Yes.  Again, if you're defining -- if you're



10  defining whites as to exclude Hispanics, for
11  example, yes.
12     Q.   A survey that over-includes persons 50 to 65
13  would under-include minorities, including Hispanics;
14  correct?
15     A.   That would be correct.
16     Q.   Have you conducted any analysis of any sort
17  regarding whether minorities understand the term
18  biodegradeable differently?
19     A.   I have not.
20     Q.   You're not offering any opinion on that
21  subject, are you?
22     A.   I am not.
23     Q.   You set quotas for how many people 66 and
24  older could participate in your survey; correct?
25     A.   I did.
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1     Q.   On what were those quotas, was that quota
2  based?
3     A.   Well, the quota was based on a desire to
4  assure some minimum representation of various age
5  groups and was -- and they were not hard quotas,
6  they were a range.  And I as I sit here today, I
7  don't recall the specific range, but the idea and
8  purpose behind doing so was to simply assure a
9  reasonable dispersion across the age categories.



10     Q.   You mentioned that part of the goal was to
11  assure minimum representation.  Why wouldn't the
12  goal be to assure as close to optimal representation
13  as possible?
14     A.   Because I didn't think that that was
15  necessary, given the topic.
16     Q.   And why didn't you think it was necessary,
17  given the topic?
18     A.   Because I wasn't interested in specific age
19  differences; I was interested in people's general
20  understanding of the term biodegradeable, and I
21  simply wanted a reasonably representative and
22  diverse set of age ranges.  I wasn't trying to match
23  the population of the United States.
24     Q.   The quota for people 66 and over was 115 out
25  of 400; correct?
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1     A.   I think that's correct.  Yes.
2     Q.   104 people were excluded because you'd
3  exceeded the quota for people 66 and older; correct?
4     A.   That's correct.
5     Q.   The quota for people 50 to 65 was 115 out of
6  400; correct?
7     A.   I'm sorry?
8     Q.   I apologize.  I'll just repeat the
9  question --



10     A.   Yeah.
11     Q.   -- withdraw the question.  I'll repeat it.
12     A.   Yeah.
13     Q.   The quota for people 50 to 65 was 115 out of
14  400; correct?
15     A.   That's correct.
16     Q.   41 people were excluded for exceeding that
17  quota; correct?
18     A.   That's correct.
19     Q.   The percentage of respondents in your survey
20  that were 66 and over is 29 percent; correct?
21     A.   I believe that's correct.
22     Q.   What percentage of the population of
23  consumers aged 15 and older do people 66 and older
24  represent?
25     A.   I'm sorry.  I -- you're going to have to
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1  repeat the question or read it back.
2          MR. COHEN:  Ma'am, if you would please.
3          (The previous question was read back
4          by the court reporter as follows:
5              "QUESTION:  What percentage of
6          the population of consumers aged 15
7          and older do people 66 and older
8          represent?")
9          THE WITNESS:  As I sit here today, I really



10  can't tell you.
11  BY MR. COHEN:
12     Q.   That's not something you consider when
13  preparing your report?
14     A.   It was not.  I -- I didn't even look at
15  consumers under 18.
16     Q.   Let me rephrase the question to make sure
17  that -- and I don't mean to be excessively nit-picky
18  here, but what percentage of the population of
19  consumers aged 18 and over do people 66 and over
20  represent?
21     A.   And as I sit here today, I don't recall that
22  either.
23     Q.   And that's not something you considered when
24  preparing your report?
25     A.   I didn't give it a great deal of thought,
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1  no.
2     Q.   You didn't give it any thought or not a
3  great deal of thought?  What thought did you give
4  it?
5     A.   Well, I did give it some thought at the time
6  I established quotas, but I was more concerned with
7  establishing, you know, representation, adequate
8  representation in the various age categories, and
9  not with mapping the exact demographics of my sample



10  into the population.
11     Q.   If I told you that the percentage of
12  consumers aged 15 and older represents around
13  18 percent of the population of American consumers,
14  would you have any reason to disagree with me?
15     A.   Let me be sure I understood the question.
16  Hat consumers 15 years and older represent --
17     Q.   No, I misspoke.  You're absolutely right.
18          If I told you that the percentage of
19  consumers who are 66 and older represents around
20  18 percent of the population of American consumers
21  who are 15 and older, would you have any reason to
22  disagree with me?
23     A.   That sounds about right.
24     Q.   The percentage of respondents in your survey
25  that was 50 to 65 -- or that were 50 to 65 years of
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1  age was also 29 percent; correct?
2     A.   I believe that's correct.
3     Q.   What percentage of the population of
4  consumers aged 15 and older do people 50 to 65
5  represent?
6     A.   Again, as I sit here today, I -- I don't
7  know the answer to that and -- and I certainly don't
8  know for 15 or 18.
9     Q.   That's not something you considered when



10  preparing your report; correct?
11     A.   No.  Only in the most general sense of
12  thinking about establishing quotas.
13     Q.   If I told you that the population of
14  American consumers between 50 to 65 represent around
15  24 percent of the population of American consumers
16  aged 15 and older, would you have any reason to
17  disagree with me?
18     A.   Again, that sounds about right.  I haven't
19  looked recently at population demographics.
20     Q.   And just so that the record is clear -- and
21  I apologize for asking you a question where I think
22  I already know the answer -- what percentage of the
23  population of consumers aged 18 and older do people
24  50 to 65 represent?
25     A.   Again, as I sit here today, I -- I can't
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1  tell you.
2     Q.   That's not something you considered when
3  preparing your report?
4     A.   I didn't consider that specific fact.  I
5  mean, as I said, I did consider it in the sense of
6  trying to establish reasonable quotas for the
7  sample.
8     Q.   Have you conducted any analysis of any sort
9  regarding whether persons of different ages



10  understand the term biodegradeable differently?
11     A.   I have not.
12     Q.   You're not offering any opinion on that
13  subject, are you?
14     A.   I have not been asked to offer an opinion.
15  Again, it's something for which we have survey data
16  that could be used to inform the question, but I
17  have not been asked to address it.
18     Q.   If you were provided with information
19  suggesting that older Americans aged 50 and above
20  have a different understanding of the terms
21  biodegradable than younger Americans, would that
22  affect your opinions in this case?
23     A.   No.
24     Q.   Why not?
25     A.   I've collected data on both groups.  I mean,
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1  I have -- I have data.  They're both represented
2  here.  And to the extent that they are different,
3  then it would be reflected in the data.
4     Q.   Would it affect the conclusions that you
5  believe could be drawn from the data?
6     A.   I don't believe so.
7     Q.   So even if we assume that older Americans
8  have different views with respect to what the term
9  biodegradeable means, and over -- we further assume



10  that older Americans are overrepresented in your
11  survey, that would not affect your conclusions?
12     A.   No, it would not.
13     Q.   And why not?
14     A.   Because we have data on each of the various
15  age groups.  We could look at the degree to which
16  there may be age differences.  I frankly don't think
17  there are any, based on my reading of the responses.
18  But as I said earlier, I haven't done a specific
19  analysis by age.
20     Q.   What if that analysis were done and
21  demonstrated that Americans below the age of 50 had
22  different views with respect to what biodegradeable
23  meant?
24     A.   And what?
25     Q.   Would that affect your conclusions?
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1     A.   Well, it would depend on what the
2  differences were.  It may or may not.  They could be
3  uncertain in different ways but still be uncertain.
4  They could be skeptical in different ways but still
5  be skeptical.  It would really depend on what the
6  nature of the differences were.
7     Q.   What would be some examples of differences
8  where it would affect your overall conclusions?
9     A.   Well, if one group categorically agreed on a



10  particular definition of biodegradeable and another
11  group did not, then I think that's a -- that's an
12  interesting piece of information and -- and might be
13  worth pointing out.
14     Q.   Is that the only circumstance you can think
15  of where differences between the age groups might
16  affect your conclusions?
17     A.   Well, I -- yes, I think so.
18     Q.   You'd agree that measured against the actual
19  population of American consumers aged 15 and older,
20  the population in your survey is unrepresentative,
21  at least because Americans 50 and older are
22  overrepresented?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, we keep using 15.  I've
25  been very clear that there was no one in the sample
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1  under 18, and so -- so they're not even in the
2  sample.  So the fact that they're not in the sample
3  clearly means that they are -- they're not
4  overweighted.  They're -- I mean, they're not there.
5          MR. COHEN:  Ma'am, can you read back my
6  question.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  You'd agree that



10          measured against the actual
11          population of American consumers aged
12          15 and older, the population in your
13          survey is unrepresentative, at least
14          because Americans 50 and older are
15          overrepresented?")
16          THE WITNESS:  You asked me if Americans 15
17  and older are overrepresented?  They're not in my
18  sample.  They can't be overrepresented.
19  BY MR. COHEN:
20     Q.   That's not what I asked.
21     A.   Okay.
22     Q.   I'll ask it again.
23          You'd agree that measured against the actual
24  population of American consumers aged 15 and
25  older -- so not just those between 15 and 18, but
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1  15, basically, to the end of when you become an
2  Amer- -- you are an American consumer, the
3  population in your survey is unrepresentative, at
4  least because Americans 15 and older are
5  overrepresented?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Are you saying 50 or 15?
8          MR. COHEN:  Ma'am, can you read back the
9  question, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  You'd agree that
13          measured against the actual
14          population of American consumers aged
15          15 and older -- so not just those
16          between 15 and 18, but 15, basically,
17          to the end of when you become an
18          Amer- -- you are an American
19          consumer, the population in your
20          survey is unrepresentative, at least
21          because Americans 15 and older are
22          overrepresented?")
23  BY MR. COHEN:
24     Q.   I misspoke.
25     A.   Okay.
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1     Q.   You're absolutely right.  So at the end of
2  the question I'll try and see if I can ask the whole
3  question again.
4          You'd agree that measured against the actual
5  population of American consumers aged 15 and older,
6  the population in your survey is unrepresentative,
7  at least because Americans 50 and over are
8  overrepresented?
9     A.   Okay.  I would agree that is not



10  representative of the actual age distribution of the
11  American population aged 15 and older.  Yes.
12     Q.   Notwithstanding the fact that it is not
13  representative of the actual age distribution of the
14  American population of consumers, it remains
15  sufficiently valid for the court to rely upon?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Absolutely.  Yes.
18  BY MR. COHEN:
19     Q.   So let me take a step back.  I'm just going
20  to re-ask the question that we had -- I had some
21  difficulty articulating earlier, but I want to make
22  sure that I don't get a different answer if I use
23  the word 18 instead of 15.
24          You'd agree that measured against the actual
25  population of American consumers age 18 and older,
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1  the population in your survey is unrepresentative,
2  at minimum, because Americans 50 and older are
3  overrepresented?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  It is certainly the case that
6  it is unrepresentative with respect to the actual
7  population demographics related to age.
8  BY MR. COHEN:
9     Q.   And notwithstanding that feature, they



10  remain sufficiently valid for the court to rely
11  upon?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  Yes, it does.
14          MR. COHEN:  Have we marked Exhibit 7?
15          (Plaintiff's Exhibit 7 was marked
16          for identification by the court
17          reporter and is attached hereto.)
18  BY MR. COHEN:
19     Q.   Let's take a look at Exhibit 7.
20 Dr. Stewart, a copy for you.
21     A.   Thank you.
22     Q.   And let me provide copies to your counsel.
23          Do you recognize this document?
24     A.   I do.  It's printed in a different fashion
25  than I believe it was produced, but it -- I do
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1  recognize it.
2     Q.   And what is this document?
3     A.   These are summary tabulations of the results
4  of the survey.
5     Q.   I direct you to the results for Question S4,
6  which is "Do you or anyone in your household work
7  for any of the following?" Correct?
8     A.   That's correct.
9     Q.   44 percent of the respondents in your survey



10  were coded as being, quote, retired, slash,
11  unemployed, slash, disabled; correct?
12     A.   That's correct.
13     Q.   What percentage of American consumers aged
14  15 and older are retired?
15     A.   As I sit here today, I don't know.
16     Q.   That's not something you considered when you
17  prepared this report?
18     A.   I really didn't.
19     Q.   Have you conducted any analysis of any sort
20  regarding whether retired persons understand the
21  term biodegradeable differently?
22     A.   I have not.
23     Q.   You're not offering any opinion on that
24  subject, are you?
25     A.   I have not -- I have not been asked to offer
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1  such an opinion.  The data would lend themselves to
2  doing an analysis of that, but I have not done that
3  analysis.
4     Q.   What percentage of American consumers aged
5  15 and older are disabled?
6     A.   I -- as I sit here today, I don't know.
7     Q.   That's not something you considered when you
8  prepared your report?
9     A.   I really didn't.



10     Q.   Have you considered any -- strike that.
11          Have you conducted any analysis of any sort
12  regarding whether disabled persons understand the
13  term biodegradeable differently?
14     A.   I have not.
15     Q.   And you're not offering any opinion on that
16  subject, are you?
17     A.   I'm not.
18     Q.   What percentage of American consumers aged
19  15 and older are unemployed?
20     A.   Off the top of my head, I -- I can't tell
21  you.  And it would vary depending on how you defined
22  unemployed.  People have left the labor force and
23  are unemployed, but the unemployed statistics don't
24  reflect that.  But it's generally thought the real
25  unemployment rate is somewhere in the vicinity of 12
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1  to 14 percent.
2     Q.   The percentage of American consumers aged 15
3  and older who are unemployed is not something you
4  considered when you prepared this report, is it?
5     A.   It's not.
6     Q.   Have you conducted any analysis of any sort
7  regarding whether unemployed persons understand the
8  term biodegradeable differently?
9     A.   I have not.



10     Q.   You're not offering any opinion on that
11  subject, are you?
12     A.   I'm not.
13     Q.   Does disabled, as it's used here in Table
14  S4, include only people who are too disabled to
15  work, or does it include people with disabilities
16  but who are employed?
17     A.   It could include people who are disabled and
18  employed, depending on how people interpreted the
19  term.
20     Q.   It would depend on how survey respondents
21  interpreted the term; correct?
22     A.   Yes.  Generally, I think they would
23  interpret it in the sense of are you employed or
24  not, and disabled would be unemployed, but I suppose
25  somebody could interpret it differently.
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1     Q.   You're not sure one way or the other
2  definitively?
3     A.   No, I'm not.
4     Q.   Can you tell me how many of the 44 percent
5  are disabled, how many are unemployed, and how many
6  are retired?
7     A.   I cannot.
8     Q.   Does that data exist?
9     A.   I don't believe that's the way the question



10  was asked, but I will tell you momentarily.
11          No, there was simply one category --
12  retired, unemployed, disabled -- that people could
13  select from the list of organizations that people
14  might work for or not work for.
15     Q.   Put differently, it's not possible to tell
16  how many are disabled, how many are unemployed, or
17  how many are retired, based on the way the question
18  was asked?
19     A.   That's correct.
20     Q.   Is it possible to determine, based on the
21  data produced to the FTC and also publicly available
22  census data or other publicly available data that
23  you're aware of, whether your survey overrepresents
24  people in the category defined as, quote, retired,
25  slash, unemployed, slash, disabled, relative to the
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1  percentage of American consumers falling within that
2  category?
3     A.   It would probably be possible to find some
4  census data that could be brought to bear for
5  purposes of comparison.
6     Q.   How would we be able to do that if we're not
7  able to tell how many persons are retired, versus,
8  how many persons in your survey were unemployed,
9  versus, how many persons in your survey were



10  disabled?
11     A.   Well, we would need to find data that either
12  asks the question in the same way -- and this is a
13  very common way to ask this question -- or we would
14  need to try to aggregate across multiple categories.
15     Q.   Can you aggregate across multiple categories
16  if a person is both unemployed and disabled?
17     A.   You could get a rough estimate, but you run
18  risk of doing some double counting.  We would only
19  count them once in response to this question, but if
20  you had data that broke things out retired,
21  unemployed, disabled, a person might conceivably
22  appear in more than one category.
23     Q.   Is there some piece of survey -- publicly
24  available survey data that you can point me to where
25  we could get an estimate of the percentage of the
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1  population of American consumers that fall within
2  this category, retired, slash, unemployed, slash,
3  disabled?
4     A.   Not as I sit here today.  As I said, there
5  are -- this is a very common way to ask about this
6  particular category of unemployment or employment,
7  but I can't point you to a specific source today.
8     Q.   Assume we can't tell one way or the other
9  whether those individuals are overrepresented or



10  underrepresented or represented in exactly the
11  optimal proportion.  Your survey would still remain
12  sufficiently valid for the court to rely upon it?
13     A.   Yes, I believe so.
14     Q.   And why is that?
15     A.   We have -- we have data across a range of
16  types of individuals -- employed, not employed --
17  you know, we can look at their responses, broken out
18  by whatever category we choose to put them in, and
19  determine whether or not there are differences.  So
20  if there's reason -- you know, if there's reason to
21  do that analysis, if somebody would like to
22  determine whether or not the results are different
23  for retired, unemployed, disabled, and the rest of
24  the sample, the data are available, we could
25  certainly do that analysis.  I don't have any reason
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1  to believe that we will get a difference.
2     Q.   You didn't ask consumers how much time it
3  would take for plastic labeled biodegradeable to
4  biodegrade, did you?
5     A.   I did not.
6     Q.   That's probative of the consumer perception
7  question at issue in this case, isn't it?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It certainly is.



10  BY MR. COHEN:
11     Q.   Why didn't you ask consumers how much time
12  it would take for plastic labeled biodegradeable to
13  biodegrade?
14     A.   Because I was more interested in
15  understanding what people's general understanding of
16  biodegradability was and obtaining responses in the
17  respondent's own words that provided any caveats,
18  qualifications, contingencies.
19          And we did get people who talked about
20  plastic specifically.  We had people who talked
21  about other materials.  And I thought this was a
22  much more useful way of asking questions about the
23  understanding of biodegradability in general, which
24  was the purpose of the survey, rather than the
25  biodegradability of a very specific substance.
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1     Q.   Are there any other reasons?
2     A.   That's the primary reason.  I don't -- I
3  don't think of any other reasons.
4     Q.   You indicated that you were more interested
5  in -- and I'm paraphrasing, but correct me if it's
6  not a fair paraphrase -- you're more interested in
7  consumer's views of biodegradability, generally.
8  Why were you more interested in that?
9     A.   Because I think that's the more relevant



10  question here.  To the degree that there are -- that
11  people perceive there to be differences in the
12  biodegradability of materials, I think it's
13  important to understand that.  If you ask people
14  only about one material, focus people on only one
15  material, you really don't get an understanding of
16  the richness that's associated with the
17  understanding of biodegradability.
18          And that's what I was really interested in.
19  We pick up differences associated with materials in
20  context in the responses of the survey -- to the
21  survey, but we -- we get a much richer understanding
22  of biodegradability by asking the more general open
23  ended questions.
24     Q.   You weren't told by anyone that you should
25  focus on that topic, were you?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I wasn't.  No, I was not told
3  that I should focus on that topic.  I was given two
4  other surveys, one by the American Plastics Council
5  and one by Synovate, and asked to evaluate those and
6  asked, you know, how I would do those differently.
7          So they -- they guided my thinking, and both
8  of those dealt with the more general question of
9  biodegradability, and that's why I took the approach



10  that I did.
11  BY MR. COHEN:
12     Q.   Certain of the questions in APCO and
13  Synovate specifically asked consumers for estimates
14  of biodegradation times; correct?
15     A.   They do.
16     Q.   You didn't ask consumers how much time it
17  would take for plastic labeled ECM biodegradeable to
18  biodegrade, did you?
19     A.   I did not.
20     Q.   That's the primary consumer perception
21  question at issue in this case, isn't it?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  It's -- I think it's a
24  subclass of the question that's -- that's at issue
25  in this case.  I think that there is a broader
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1  issue, and that is, what do people understand about
2  biodegradability generally.
3  BY MR. COHEN:
4     Q.   When you say it's a subclass of that issue,
5  what do you mean by that?
6     A.   Well, what I mean by that is if we're not
7  applying a term that demonstrably has many different
8  meanings to consumers in a specific context -- and I
9  don't think that you can interpret results obtained



10  for plastics or any other specific material alone
11  without having a more general understanding of what
12  people understand the term biodegradability to mean.
13     Q.   Is there any other reason why you didn't ask
14  consumers how much time it would take for a plastic
15  labeled ECM biodegradeable to biodegrade?
16     A.   I was interested -- as I've said before, I
17  was interested in people's general perceptions of
18  biodegradability, without putting in their heads any
19  information about context or material.  And, you
20  know, that -- that's the way the questions were
21  framed, and to the extent that we got results that
22  speak to context or speak to plastic or other
23  materials, I think that's relevant and important,
24  but again, it's the more general understanding of
25  biodegradability that I think is really important
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1  here.
2     Q.   Why not ask two sets of questions, one
3  directed to understanding consumers' general
4  understanding of biodegradability and another asking
5  ECM specific questions such as how much time it
6  would take for plastic labeled ECM biodegradeable to
7  biodegrade?
8     A.   Because that wasn't really within the scope
9  of my assignment.  I was really asked to evaluate



10  the concept of biodegradability, to design a survey
11  that would correct the flaws that are present in the
12  Synovate survey and the APCO survey, and that's what
13  I did.
14     Q.   And the scope of your assignment was defined
15  by counsel?
16     A.   My clients generally do define the scope of
17  my assignment, yes, even if they're attorneys.
18     Q.   And in this case, specifically, the scope of
19  your assignment was defined by counsel; correct?
20     A.   That's correct.
21     Q.   You would agree with me, wouldn't you,
22  that -- well, let me just ask one further question.
23          There isn't any reason why -- putting aside
24  what the scope of your assignment is and putting
25  aside the fact that you have an obligation to comply
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1  with the scope of your assignment, there isn't any
2  reason from the standpoint of consumer perception
3  research why one could not ask both questions
4  related to the general understanding of
5  biodegradability and then also ask questions
6  specific to how much time it would take a plastic
7  labeled ECM biodegradeable to biodegrade; correct?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  You could -- you certainly



10  could design a different survey that asks different
11  questions.
12  BY MR. COHEN:
13     Q.   You would agree with me, wouldn't you?  I
14  think you've mentioned this, I think, already, that
15  consumers' understanding of what the word
16  biodegradeable means is central to this case?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  It's my understanding that it
19  is, yes.
20  BY MR. COHEN:
21     Q.   Consumers' understanding of what a word
22  means is always based, at least to a degree, on
23  their prior belief about what the word means, isn't
24  it?
25     A.   If they have a prior belief, yes.
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1     Q.   If an advertiser doesn't do anything one way
2  or another to influence how consumers -- withdrawn.
3          It's the case that you had a screening
4  question, to ask consumers in your survey whether or
5  not they had a general understanding of what the
6  phrase term biodegradeable means; correct?
7     A.   That's correct.
8     Q.   So at least with respect to the respondents
9  in your survey, we're were not dealing with



10  individuals who had no prior belief as to what the
11  term biodegradeable means?
12     A.   That's correct.
13     Q.   So if an advertiser doesn't do anything one
14  way or another to influence how consumers understand
15  a word, then those consumers' understanding of that
16  word will come exclusively from their prior beliefs;
17  correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, or the media or it could
20  be any number of other sources that may -- may come
21  into play.  Certainly, prior beliefs are one of
22  those.
23  BY MR. COHEN:
24     Q.   Well, prior beliefs are an amalgam of media,
25  things the consumer has seen on television, things
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1  someone told the consumer, the consumer's education,
2  and so forth.  You'd agree with that; right?
3     A.   All of those things can influence prior
4  beliefs, yes.
5     Q.   So if the advertiser doesn't do anything one
6  way or another to influence how consumers understand
7  a word, then their understanding of what that word
8  means will come exclusively from their prior
9  beliefs, however those prior beliefs were otherwise



10  created?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  No.  Consumers very
13  frequently, when confronted with something they
14  don't understand, pull out a smartphone, go to the
15  Internet, and gather information.  And that wasn't a
16  prior belief.  It's an immediate communication that
17  will influence their -- their perceptions.  But it's
18  not -- it's not a prior belief.  It's another piece
19  of information.
20  BY MR. COHEN:
21     Q.   Do you have any evidence that suggests that
22  any consumer confronted with the claim ECM
23  biodegradeable went online and Googled or researched
24  what the word biodegradeable might have meant?
25     A.   Yes.
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1     Q.   And what is that?
2     A.   Well, I actually Googled the question "How
3  long does it take material to biodegrade?"  And
4  there is an enormous amount of material on the
5  Internet that's present.  People have contributed to
6  it.  Some of this are blogs.  Some of it are formal
7  websites.  Some of it is -- is trade organizations.
8  There's just an enormous amount of activity around
9  the definition of this term.



10          So clearly -- clearly, consumers are engaged
11  in a conversation about -- about this topic, which
12  suggests that people are going online and sharing
13  information, obtaining information.
14     Q.   Okay.  Do you know one way or the other
15  whether those consumers are doing that after being
16  exposed to marketing materials regarding ECM
17  plastic?
18     A.   I don't know that.
19     Q.   Do you know whether those consumers that
20  you're referencing represent any material portion of
21  the population of American consumers?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  I don't know what portion they
24  may represent.  No.
25  ///
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1  BY MR. COHEN:
2     Q.   Assume that an advertiser doesn't define the
3  word "free" in its ads.  This is probably a problem
4  that you've confronted before.  Consumers would
5  understand free based solely on their prior beliefs
6  regarding that term; correct?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Unless there's other
9  information available, yes.



10  BY MR. COHEN:
11     Q.   Do you think it's likely the consumers would
12  Google what the word "free" means?
13     A.   Some consumers might very well.  It's not at
14  all difficult to find consumers sharing information
15  with one another.  You know, what does this mean,
16  and obtain information from others.  I don't know
17  how many people would do that, but it certainly
18  happens.
19     Q.   Let's assume that no material number of
20  consumers, when confronted with an advertisement
21  that says the word "free" Google what the word
22  "free" means.  And let's assume that the advertiser
23  understands free to mean that a promotional item is
24  free, but the consumer will still pay shipping and
25  handling.  Consumers understand the term "free" to
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1  mean no cost of any kind.
2          So do you understand the framework that I'm
3  asking you to assume?
4     A.   I do.
5     Q.   In this case, if an advertiser and consumers
6  have a different understanding of what the word
7  "free" means, the advertiser has a burden or the
8  burden to clarify what it means; correct?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  I think that's the case where
11  if people didn't have an understanding, and I
12  believe they do, that free often excludes shipping
13  and handling; that at some point in the purchase
14  process, it would be appropriate for -- for the
15  advertiser to indicate shipping and handling not
16  included.
17  BY MR. COHEN:
18     Q.   So if a material portion of consumers did
19  not understand that free included shipping and
20  handling, then if I understood you correctly, the
21  advertiser would have a burden at some point in the
22  purchase process to clarify that?
23     A.   I -- I think that is correct, yes.
24     Q.   Let's take a look all the way back to
25  Exhibit 1, your report in this case.  Let me
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1  actually just ask one follow-up question about the
2  hypothetical we were discussing.
3          So in the situation where the advertiser
4  would have an obligation to clarify at some point in
5  the purchase process that shipping and handling is
6  going to be assessed -- so it's not free as some
7  portion of consumers might understand that term --
8  if the advertiser fails to do that, you would agree
9  with me, would you not, that deception has occurred?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  Well, I have to put this in
12  the context of your hypothetical, which is consumers
13  don't have an understanding that shipping and
14  handling is not included in the term "free."
15  BY MR. COHEN:
16     Q.   That was my hypothetical.
17     A.   If that is the case, then I would agree with
18  you.
19     Q.   Let's take a look at Exhibit 1, I believe
20  page 27.
21     A.   By the way, when you get to a stopping
22  point, it would be nice to take a break.
23     Q.   Do you need to -- why don't we -- do you
24  want to just take an early lunch break?  I mean,
25  this is a logical place to do it.  Do you want an
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1  hour for lunch?
2     A.   That would make sense to me.
3     Q.   Okay.
4     A.   At least a break.
5          MR. COHEN:  We'll go off the record.
6          (A discussion was held off the record.)
7
8          (Whereupon, at the hour of
9          11:50 a.m., a luncheon recess was



10          taken, the deposition to be resumed
11          at 12:50 p.m.)
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1     LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       12:50 P.M.
3
4                 DAVID STEWART, Ph.D.,
5           having been previously duly sworn,
6         was examined and testified as follows:
7
8                     EXAMINATION
9  BY MR. COHEN:



10     Q.   Welcome back, Mr. Stewart.  I hope you had a
11  nice lunch.
12          Did you speak with anyone during the lunch
13  break regarding this deposition or this matter in
14  any way?
15     A.   No.
16     Q.   Just to back up something that I believe we
17  discussed earlier -- and again, I don't want to
18  mischaracterize prior testimony.  If I understood
19  you correctly, one potential problem with adding
20  additional questions to a telephone survey is that
21  it makes the telephone survey longer.  Did I
22  understand that correctly?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Yes, that's an issue.  The
25  length of a survey, particularly on the telephone,
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1  is a cause of concern.  So the more questions you
2  add, the longer it can get.
3  BY MR. COHEN:
4     Q.   And that is something that is of concern?
5     A.   Well, we either have to keep things short or
6  we have to make some sort of effort to incent people
7  to stay on the phone for a longer period of time.
8     Q.   What do you mean incent people to stay on
9  the phone for a longer period of time?



10     A.   Well, if we know it's going to be a
11  half hour interview, then it may be necessary to
12  preschedule that so we identify a time where we call
13  people back.  We might need to compensate people,
14  some sort of, you know, monetary incentive or some
15  other incentive that might have value, in order to
16  get people to cooperate.
17     Q.   Were any of your calls in your survey
18  prescheduled calls?
19     A.   No, they were not.
20     Q.   Were any of the respondents compensated in
21  any way?
22     A.   No, they were not.
23     Q.   Let's go to Exhibit 1, which is your report.
24  Page 27, the last sentence in the first paragraph,
25  "Thus, my survey makes clear that two of three
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1  criteria required for a finding of deception, (1) a
2  false belief attributable to the action of the
3  marketer that is (2) material to consumers are not
4  present.
5          Did I read that correctly?
6     A.   Yes, you did.
7     Q.   You refer in a footnote to Jef Richards,
8  1990, Deceptive Advertising:  Behavioral Study of a
9  Legal Concept.  Is that correct?



10     A.   I do.
11     Q.   And the footnote says that that source will
12  provide a discussion of the legal definition of
13  deception and its behavioral science foundations.
14  Is that correct?
15     A.   That's correct.
16     Q.   Is it your contention that the Jef Richards
17  book states that deception cannot be found without a
18  false belief attributable to the market?
19     A.   He discusses three criteria for the
20  establishment of deception in those -- that --
21  that's included in the -- in the list.  Yes.
22     Q.   What is the first criteria?
23     A.   Well, there's three criteria.  The first is
24  that there is a false belief.  The second is that
25  false belief has been created by an action or
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1  inaction by the marketer.  And the third is that it
2  is material to the consumer -- that is, that it has
3  some effect on consumer behavior.
4     Q.   Are you relying on any source other than the
5  Jef Richards book for the contention that deception
6  under the FTC Act requires a false belief
7  attributable to the action of the marketer?
8     A.   Yes.
9     Q.   And what are those other sources?



10     A.   It's the FTC standard.
11     Q.   And can you be more specific, please?
12     A.   I -- I can't point you to a specific
13  document.  It -- it's available on the website.  But
14  it -- it's a well known, well established FTC
15  standard.
16     Q.   You mean available on the FTC's website?
17     A.   Yes.
18     Q.   Is there a particular case you can direct me
19  to?
20     A.   Not as I sit here today.  I mean, there --
21  there is a document on the FTC standards for
22  deception, and I -- I just can't point you to the
23  particular source at the moment.
24     Q.   And your contention is that that document --
25  that is, the FTC standards on deception -- includes
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1  the requirement that the false belief be
2  attributable to the action of the marketer?
3     A.   That's the standard.  Yes.
4     Q.   Other than what you've charac- -- the Jef
5  Richards source and what you've characterized in a
6  general way as FTC deception standards, is there
7  anything else that you're relying upon for that
8  proposition?
9     A.   Well, there's a very substantial literature



10  in the market, in the advertising area, that deals
11  with deception.  I'm not pointing to any one of
12  those documents or published papers, but certainly,
13  knowledge of that literature informs my opinion.
14     Q.   A control group isn't always necessary in
15  consumer survey research, is it?
16     A.   No.  There's certain types of consumer
17  survey research that does not require control.
18     Q.   And you can conduct consumer survey research
19  without using a control; correct?
20     A.   I have.
21     Q.   Can you identify -- well, in how many
22  instances have you conducted consumer survey
23  research without using a control?
24     A.   I -- I -- I can't give you an estimate.
25  Many surveys are not intended to establish
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1  causality.  There's no need for control in those
2  cases.  I've done a lot of descriptive surveys for
3  my academic research, for consulting, and in
4  litigation where there was no need for a control,
5  but we were trying to establish causation.
6     Q.   Were you trying to establish causation of
7  any sort in the survey that you conducted for ECM
8  BioFilms?
9     A.   No.



10     Q.   Do you understand Professor Frederick to be
11  attempting to establish causation in the survey that
12  he conducted for Complaint Counsel?
13     A.   That's my understanding, yes.
14     Q.   That he was attempting to establish
15  causation?
16     A.   A relationship between people's response to
17  the -- the ECM BioFilm's logo and certain beliefs,
18  yes.
19     Q.   So are you contending -- and I'm not sure if
20  you are -- are you contending that Professor
21  Frederick should have used a control?
22     A.   Well, if he's going to assess causation, he
23  should have used a control, yes.
24     Q.   What would you suggest that that control
25  might have been?



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



37 (Pages 145 to 148)



145



1     A.   I haven't given that a great deal of
2  thought.  I mean, one approach could have been to
3  simply not use the ECM logo and simply put the term
4  biodegradeable and determine whether the action of
5  the marketer in this case, the ECM, produced a
6  different kind of response than a response to the
7  word alone.
8     Q.   Are you aware whether Professor Frederick
9  showed certain consumers plastic products that did



10  not contain the ECM logo?
11     A.   It was my understanding that he did, yes.
12     Q.   And that he showed other sets of consumers
13  plastic products that did contain the ECM logo;
14  correct?
15     A.   That's my understanding.  Yes.
16     Q.   And why does that not constitute a control?
17     A.   Well, it could be a control.  I'm not --
18  I -- I don't think I'm following your question.  The
19  issue is, you know, what are you controlling for?
20  It's my understanding that that -- and I'd have to
21  go back and look at his -- his many surveys, but
22  that some of the surveys were such that they used
23  the BioFilm logo and some did not, but I don't
24  remember all the specifics of what was done.
25     Q.   Professor Frederick asked consumers, in
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1  substance, how much time would it take for plastic
2  labeled ECM biodegrade to -- strike that.
3          In substance, Professor Frederick asked
4  consumers how much time it would take for plastic
5  labeled ECM Biodegradable to biodegrade; do you
6  recall that generally?
7     A.   I do.
8     Q.   Is it your contention that there was no
9  adequate control for that question?



10     A.   I don't believe there was an adequate
11  control.  I think an adequate control would have to
12  include something that examined what people
13  interpret the term biodegrade to mean.
14     Q.   What would the question be that would
15  correspond to the question I just asked, that would
16  constitute an adequate control?
17     A.   Well, again, I -- I -- I have not been asked
18  to design such a survey and I haven't thought a
19  great deal about it, but I would think that there
20  would be a need to use the term biodegrade as a part
21  of the control, in order to correct for pre-existing
22  beliefs about the definition of the term.
23     Q.   Can you give me an example of what that
24  question would sound like?
25     A.   It would sound very similar to the question
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1  you just read me.  What would differ would be what
2  people are shown.
3     Q.   The question that I just read you was not a
4  question that was accompanied by any visual image.
5     A.   Okay.
6     Q.   So if it's just a written question, what
7  would an adequate control be?
8     A.   Well, I don't know because if it's just a
9  written question, I'm not sure what the basis of



10  that information -- of an answer would be based on.
11     Q.   It wouldn't be based on a consumer's
12  perception or understanding of how much time it
13  would take for plastic labeled ECM biodegradeable to
14  biodegrade?
15     A.   Well, it -- it would be based on what they
16  believe biodegrade means.  I don't know what the ECM
17  BioFilm component adds.  If people are not aware of
18  that, they have no basis for answering that
19  question.
20     Q.   One circumstance when a control would not be
21  used is when it's unclear when -- strike that.
22          One circumstance when a control would not be
23  used is when it's unclear what would constitute an
24  adequate control; correct?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  Well, certainly, if you can't
2  think of what a control would be, you can't very
3  well design one in, but the fact that you don't have
4  a control puts you in a position where the inference
5  of causality is -- is really problematic.  So it's
6  certainly the case that you may have situations
7  where you don't know what the control might be and,
8  obviously, you can't just show people a blank piece
9  of paper, but the -- that makes it very difficult to



10  make any inferences about causality.
11  BY MR. COHEN:
12     Q.   What is the inference that you understand
13  Professor Frederick to be making with respect to
14  causality when he collected data regarding how much
15  time consumers believed it would take for plastic
16  products labeled ECM biodegradeable to biodegrade?
17     A.   Well, I think what he is attempting to do is
18  to draw inferences about what the ECM BioFilm
19  product, its label, its logo, information about it,
20  implies to consumers.
21     Q.   If I understand you correctly -- and I think
22  maybe I don't -- but if I understand you correctly,
23  you seem to be testifying that Professor Frederick's
24  question, which I've just paraphrased, was assessing
25  how consumers understood the language that was
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1  presented to them.
2     A.   I think in some cases the difficulty I'm
3  having is that Professor Frederick asked a lot of
4  different questions, and I don't know specifically
5  which one you're referring to.  And so if we really
6  want to get into the specifics, you know, we're
7  going to have to actually look at what was done,
8  what was shown the respondent, and what question was
9  asked.  It -- you know, there's just too much data



10  there for me to do justice to an answer from memory,
11  without having the --
12     Q.   Let's assume that Professor Frederick did,
13  in fact, ask how much time would it take for plastic
14  labeled ECM Biodegradable to biodegrade.
15     A.   Without showing people anything?
16     Q.   Without showing people anything.
17     A.   Okay.
18     Q.   What's the causal inference that you
19  understand Professor Frederick to be attempting to
20  draw from the results to that survey?
21     A.   That -- that statement causes consumers to
22  infer something about the length of time that the
23  product will take to biodegrade.
24     Q.   And what would be the control necessary, in
25  your mind, to give that question sufficient
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1  validity?
2     A.   I would probably remove the reference to the
3  specific product and simply ask, as I did in my
4  survey, how long do you think it would take for
5  something to degrade.  I might even go so far as to
6  ask how long would it take for plastic to degrade.
7  I think those provide a baseline that -- of
8  responding that is independent of any reference to
9  the ECM BioFilm product.



10     Q.   So if Professor Frederick had, in fact,
11  asked the questions that you just described, then
12  there would be adequate control?
13     A.   Perhaps.  Again, I would need to see the
14  full design, what people were asked, and -- and how
15  the analysis was done, but certainly, that would get
16  closer to a control.
17     Q.   You did review Professor Frederick's study
18  in preparation for this deposition?
19     A.   Yes, I did.
20     Q.   You didn't use a control in any of the work
21  you performed for ECM; correct?
22     A.   I did not.  I was not trying to make any
23  inferences about causality.
24     Q.   Do you contend that Professor Shane
25  Frederick is biased?
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1     A.   I --
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  I think that the approach he
4  took to the analysis demonstrates a lack of
5  objectivity, yes.  And so to that degree, yes, I
6  think there's bias.
7  BY MR. COHEN:
8     Q.   Are you contending that Professor
9  Frederick's approach lacks objectivity or that



10  Professor Frederick lacks objectivity?
11     A.   Well, I can't speak to his personality
12  characteristics.  I think his approach, the way he's
13  gone about his analysis, lacks objectivity.
14     Q.   Would another way to say this be that
15  Professor Frederick lacks objectivity because his
16  methodology is improper?
17     A.   I'm not sure that's the way I would say it.
18  I certainly think his methodology lacks objectivity.
19     Q.   I'm not sure that I understand the
20  difference.
21          You've testified that Professor Frederick's
22  methodology lacks objectivity; correct?
23     A.   That's correct.
24     Q.   And what is the basis for your belief that
25  his methodology lacks objectivity?
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1     A.   Well, there's several.  I mean, first of
2  all, the work that he did was not double blind.
3  Both he and his coders were very much involved in
4  the -- in the coding and both were very much aware
5  of what they were -- what they were hoping to find.
6  It's also very clear that he has failed to code
7  items, responses that people gave, that are clearly
8  relevant, such as "I don't know," "it depends," and
9  has coded some other responses that are, you know,



10  at best silly.  He's adopted a coding system that I
11  think serves to in -- analytic system that serves to
12  inflate his findings with respect to how long it
13  takes for something, particularly plastic, to
14  biodegrade.
15     Q.   Methodology aside, do you have any other
16  basis for your contention that Professor Frederick
17  lacks objectivity?
18     A.   No.  I -- what I -- what I'm addressing and
19  what I addressed in my report really went to the
20  question of the objectivity of the approach and the
21  methodology to the research that's reported.  It's
22  not a statement about a personality characteristic.
23     Q.   If it were established that your methodology
24  was improper, would that mean that you lack
25  objectivity?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  No, not at all.  It -- I mean,
3  things can be improper.  And to be quite objective,
4  I mean, things can be improper for many reasons.  A
5  lack of objectivity might be one of them, but there
6  are many reasons why a piece of research may not be
7  valid, that have little to do with whether the
8  researcher is objective or not.
9  BY MR. COHEN:



10     Q.   Can an expert lack objectivity, yet conduct
11  a methodologically sound survey?
12     A.   Yes, I think so.
13     Q.   Can an expert conduct a methodologically
14  flawed survey, yet be objective?
15     A.   Yes, I think so.
16     Q.   You testified that if it were to be
17  established that your methodology was improper, that
18  would not necessarily mean that you lack
19  objectivity; correct?
20     A.   That's correct.
21     Q.   What is it about your critiques of Professor
22  Frederick's methodology that suggests to you that he
23  lacks objectivity?
24     A.   I think I've answered this question.  As
25  I've indicated I, think the failure to code what are
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1  clearly relevant answers serves to bias the results
2  in a particular direction.  I think the way he has
3  coded some of the responses serves to bias the
4  results in a particular direction.
5          Those are -- those are the bases for my
6  opinion.
7     Q.   Let me direct you to paragraph -- excuse
8  me -- page 30 of your report.  I apologize.  Page 11
9  of your report.  I need to make it clear for the



10  record that I'm going to read what it says.  I'm
11  obviously doing that because that's what it says.
12  I'm in no respect endorsing this.
13          On the second full sentence on the page,
14  page 11, "It is quite possible for a respondent to a
15  Google Survey to be an eight year old or a male
16  pretending to be a woman."
17          Did I read that correctly?
18     A.   Yes, you did.
19     Q.   What's wrong with including in a survey of
20  American consumers men pretending to be women?
21     A.   Because they are not who they are, and by
22  definition, they are there to perpetuate a ruse, and
23  so I would be very reluctant to accept a response by
24  someone pretending to be something that you're not.
25  I think it would call into question the validity of
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1  that -- that information that they supply.
2     Q.   How do you know that none of the respondents
3  to your consumer survey were men pretending to be
4  women?
5     A.   Because we actually had a live interviewer
6  who was in contact in talking with the respondents.
7  So it's highly improbable.  Is it possible?  I
8  suppose, but highly improbable.
9     Q.   Why do you believe it's more improbable over



10  the phone than over the Internet?
11     A.   Well, because on the Internet we know that
12  many people develop different personas, alternate
13  identities.  They use pseudonyms for their email
14  addresses.  A whole industry that sells people
15  privacy protection and -- and temporary email
16  addresses, all for the purpose of people, one, being
17  able to protect their privacy and, two, being able
18  to pretend to be someone that they're not.  Well
19  documented phenomena.
20     Q.   There could, though, be men pretending to be
21  women who answer phone calls that?
22     A.   Could happen, but it's less likely because
23  we have real interaction between two human beings.
24     Q.   And how would that real interaction be able
25  to guard against -- again, I don't like the
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1  language, but men pretending to be women?
2     A.   The voice should help identify who the
3  person is that the interviewer is talking to.  We
4  don't have that cue available on the Internet.  We
5  also don't have a lot of data that suggests that
6  when people are called on phone surveys, that they
7  assume alternative identities.  We do have pretty
8  good evidence that that happens frequently on the
9  Internet.



10     Q.   Has there been research done as to whether
11  people participating in phone surveys sometimes give
12  inaccurate demographic information?
13     A.   Yes, there is.
14     Q.   Has there been research regarding whether
15  respondents on telephone surveys sometimes give
16  inaccurate information regarding their gender?
17     A.   They can do that.  Yes.
18     Q.   When your report states that it's quite
19  possible for a respondent to be a man pretending to
20  be a woman, what does "quite possible" mean?
21     A.   What I really mean there is that there's no
22  control at all, there's no ability to determine who
23  the individual is at the other end of the survey.
24  Unlike well constructed, well maintained Internet
25  consumer panels where there is an effort made to
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1  verify the identity of individuals who participate
2  in surveys, in Google Survey there's no ability to
3  identify who is the respondent that is completing
4  the survey.
5     Q.   When you say "no ability," you mean
6  absolutely no ability or no ability that's
7  sufficiently reliable, in your mind?
8     A.   In my view, at this stage in the development
9  of Google Consumer Survey, I don't think there is



10  sufficient ability for any given survey to identify
11  with sufficient certainty who the respondent is to
12  allow a conclusion that the survey is in any way
13  valid.
14     Q.   Please quantify the probability that any
15  given respondent was a man pretending to be a woman.
16     A.   I can't -- I can't qualify you.  I'm simply
17  for you.  I'm simply giving you -- I gave you two
18  examples of how somebody could pretend to be who
19  they are not.  There are many other ways people
20  could pretend to be who they are not.  The problem
21  is there's simply no way with Google Consumer
22  Survey, at least as it is used today, to verify the
23  identity of the respondent in contrast to well
24  designed surveys using well constructed and well
25  maintained Internet consumer panels.
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1     Q.   When the report states that it's quite
2  possible for a respondent to be an eight year old,
3  what does "quite possible" mean in that context?
4     A.   That it's possible that there could be an
5  eight year old among the respondents.
6     Q.   Can you quantify the possibility?
7     A.   I didn't attempt to quantify the
8  possibility.  It's simply making the point that
9  there is no way that you could control for that,



10  given the way that Google Consumer Survey operates.
11     Q.   Are you familiar with the content provider
12  Google Survey uses?
13     A.   I'm generally familiar with them.  I don't
14  think they provide a comprehensive list of the
15  content providers; I think they provide general
16  categories.
17     Q.   Do you know whether they provide any
18  specific examples at all?
19     A.   I'm not aware of any, and it has been
20  changing over time in the two years that it's been
21  in existence.
22     Q.   You don't know one way or the other whether
23  Google Consumer Surveys uses content providers that
24  are likely to appeal to small children, do you?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  I don't have specific
2  information, but they do use sites that they
3  categorize as entertainment.  They do have sites
4  that they categorize as sports.  Those would be
5  appealing to younger children.
6  BY MR. COHEN:
7     Q.   Out of more than 28,000 respondents in
8  Professor Frederick's surveys, how many would have
9  to be small children before the results are no



10  longer probative of questions before the court?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  The mere possibility that that
13  could happen invalidates the entire survey.
14  BY MR. COHEN:
15     Q.   So if it were established -- let's assume
16  that somehow we had the ability to know this beyond
17  any doubt, that there was one eight year old who had
18  responded to one of Professor Frederick's questions
19  and no one else below the age of fifteen had
20  responded.  That would invalidate the entire survey?
21     A.   Well, no because you've no provided more
22  information, because now you've actually suggested
23  there's an eight year old and that everybody else is
24  not an eight year old.  Now we can -- now we can
25  parse the data, we can say, ah, somebody slipped in.
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1  We now have data on that.  The problem with the
2  Google Consumer Survey is we don't know that.  We
3  don't know if there was none, one, a thousand.  We
4  just have no way of -- we have no way of knowing
5  that.
6     Q.   So we, if I understand your testimony
7  correctly, we have no way of knowing whether one out
8  of every twenty-eight was an eight year old?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  We have no way to verify that
11  characteristic.  That is correct.
12  BY MR. COHEN:
13     Q.   Even assuming it would be possible to make
14  reasonable assumptions about that information, the
15  inability to know for certain invalidates the entire
16  survey?
17     A.   Well, I don't know what assumptions you
18  would make.  You can certainly make assumptions as
19  you did, that there's only one identifiable eight
20  year old.  And if you can -- if you know that, then
21  I think you change the character of the data, but as
22  long as there is no way to identify that individual
23  or the number of individuals who meet that
24  characteristic, then it's an invalid survey.
25     Q.   So you need to know precisely the number of
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1  individuals who meet that characteristic in order
2  for the survey to be valid; correct?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I think you need to know with
5  a high degree of certainty that the respondents are
6  who you think they are, yes.
7  BY MR. COHEN:
8     Q.   Do I understand your testimony correctly,
9  that you need to know with a high degree of



10  certainty that the respondents do not include a
11  material number of individuals below, say, the age
12  of 15?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  I don't know what you mean by
15  "material," but you would want to know, you would
16  need to know how many of those individuals this
17  were.  Ideally, you would have a way of screening
18  those individuals out so they were never in the
19  survey to start with.
20  BY MR. COHEN:
21     Q.   So if you don't know an exact number of the
22  individuals who shouldn't be in the survey
23  population, the survey is invalid?  And I'll add to
24  that.  Let me withdraw the question because you
25  you've put an important qualifier in here that I
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1  think is -- is -- I think it's important to be fair.
2          So if you don't know with a high degree of
3  certainty -- not perfect certainty, but if you don't
4  know with a high degree of certainty whether -- how
5  many individuals are in the pool of survey
6  respondents who shouldn't be, the survey is invalid?
7     A.   I would say that the survey is invalid.  I
8  certainly wouldn't make important decisions based on
9  such a survey.



10     Q.   Have you ever communicated with anyone
11  associated with Google Consumer Survey?
12     A.   Not with Google Consumer Surveys, per se.  I
13  regularly communicate with people at Google, but not
14  who are involved with the surveys.
15     Q.   Who do you communicate with at Google?
16     A.   We have a couple people who sit on our Board
17  of Advisors for something we call the M School.
18  It's an interactive digital branding program that we
19  have on campus, and we have representatives at the
20  local office who are part of the advisory group.
21     Q.   What does that advisory group do?
22     A.   It gives us advice on our curriculum.  They
23  do some team teaching with our faculty.  They raise
24  interesting research questions with us.
25     Q.   Have you ever conducted a survey on Google
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1  Consumer Surveys?
2     A.   I've not.  I've not.  I don't.  I don't
3  believe it currently is sufficiently reliable that I
4  would ever do a survey on it.
5     Q.   How many surveys have you conducted in your
6  career?
7     A.   Thousands.
8     Q.   Tens of thousands?
9     A.   Well, I don't know if it's tens of



10  thousands, but certainly thousands.
11     Q.   Out of the thousands of surveys you've
12  conducted in your career, how many were conducted
13  online?
14     A.   Well, early in my career there wouldn't have
15  been very many because you couldn't do it online,
16  but I would say in recent years probably 50 percent
17  of the surveys I've done are done on the Internet.
18     Q.   Over the entire course of your career,
19  what's the percentage that have been done online?
20     A.   Maybe, I don't know, maybe 10 percent.  It's
21  been -- the ability to do valid surveys online is
22  really only about -- oh, depends on who you talk to,
23  but five to ten years old at most.
24     Q.   And so that's the period during which you
25  indicated that you had done 50 percent of your
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1  research, survey research online?
2     A.   I believe that's correct.
3     Q.   Do you consider yourself an expert who
4  specializes in Internet research?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Well, I don't know what you
7  mean by "Internet research."  I mean, I used
8  Internet survey methodology.  I use Internet
9  consumer panels regularly and feel like I have a



10  great deal of expertise in that area.  I have also
11  studied the Internet as a communication tool.  But
12  there are certainly vast areas of Internet in which
13  I don't have expertise.
14  BY MR. COHEN:
15     Q.   Have you ever published a paper regarding
16  Internet research?
17     A.   I have.
18     Q.   And what paper or papers would those be?
19     A.   Well, there have been several.  There was a
20  paper I published in the Journal of Public Policy
21  and Marketing back around 2000 that dealt with
22  business models in the Internet space.  I've done
23  several papers and book chapters around the
24  Internet, and more broadly, interactive media,
25  papers that have been published in the Journal of
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1  the Academy of Marketing Science.  That's what comes
2  to mind at the moment.
3     Q.   Have you ever spoken at a conference
4  regarding Internet research?
5     A.   I have.
6     Q.   Can you give me what examples you can
7  recall?
8     A.   I've spoken at the Academy of Marketing
9  Science, at the American Marketing Association, at



10  the Association -- the American Academy of
11  Advertising.  Those are the ones that come to mind.
12     Q.   Can you give me dates or other
13  information -- you mentioned four there -- that are
14  sufficient for us to locate those presentations?
15     A.   Well, if -- if it was only a presentation,
16  they may not have ever existed in hard copy form.  I
17  certainly could identify dates.  In fact, my CV
18  would include my whole list of publications as well
19  as a lot of the presentations I've made.  So that
20  would give you an indication.
21     Q.   But I don't mean to be difficult here.  I
22  mean there's more than one.  I -- there's more than
23  one instance where you've presented at various
24  different professional organizations, so is there
25  any additional information -- let me ask it this
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1  way.  I'll withdraw the question.
2          Do you have copies of any of the
3  presentations that you've mentioned?
4     A.   It's possible.  I don't know.
5     Q.   Are you willing to look and produce them to
6  Complaint Counsel?
7     A.   Sure.  I'm happy to do that.
8     Q.   And --
9     A.   As I said, they're all listed -- or at least



10  most of them would be listed on my curriculum vitae,
11  and the title would probably make it very clear
12  whether they were about the Internet or not.
13     Q.   And the same is true about the articles that
14  you mentioned?  Are you willing to look -- and I'm
15  assuming if you have copies of those articles --
16  produce them to counsel?
17     A.   I'm certainly willing to do that.
18     Q.   What's the basis for the opinions included
19  in your report regarding Google Consumer Surveys?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I have investigated Google
22  Consumer Surveys, and one reason that I've done so
23  is because the question comes up regularly in my
24  role as editor of a journal as to whether or not we
25  would accept for publication a paper based on Google
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1  Consumer Surveys.  So I've done some investigation
2  to educate myself so that I can give a meaningful
3  relevant answer to that question.  Most of what has
4  been written about Google Consumer Surveys to date
5  has appeared on -- in the trade press, in online
6  trade blogs done by the market research community.
7  There are a number of things that have appeared on
8  what's called the Greenbook online.  The Greenbook
9  is actually a publication that deals with market



10  research providers.  I've also seen a study by the
11  Pew Foundation that's looked at the accuracy of
12  Google Consumer Surveys.
13          So I think I have -- I've informed myself
14  pretty well about what the general thinking is about
15  Google Surveys and about what it is.  It is,
16  however, as I indicated, still evolving.  What it
17  was two years ago when it was introduced is quite
18  different from what it is today.  So it's not --
19  it's not something that you could evaluate one time
20  and develop a definitive opinion.  You kind of
21  really have to figure out where it is at this point
22  in time.
23     Q.   You mentioned a journal.  What journal?
24     A.   I'm sorry.
25     Q.   You mentioned a journal in which your role
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1  with respect to that journal caused you to need to
2  become familiar with the consumer surveys?
3     A.   I'm editor -- currently the editor of the
4  Journal of Public Policy and Marketing.  It's a
5  publication of the American Marketing Association.
6     Q.   Have you ever accepted for publication any
7  submission in which the author relied in whole or in
8  part on Google Consumer Surveys?
9     A.   I -- I can say with absolute certainty I



10  have not, and I can say that for two reasons:  First
11  of all, Google Consumer Surveys have not been around
12  for very long, so there would have been very little
13  opportunity for people to have crafted papers using
14  that methodology, but I, at this -- at this point
15  where I'd received such a paper, I'm certain that I
16  would reject it.
17     Q.   In how many instances that you're aware of
18  has Google Consumer Surveys been far off the mark?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I haven't done -- first of
21  all, I haven't done a systematic analysis to see if
22  I can make that determination.  Secondly, that data
23  are really still quite sparse.  The Pew Foundation
24  Project found it was, in some cases, close, in other
25  cases, pretty far off, but there just aren't that
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1  many instances.  Again, we've only had two years of
2  history.  It is safe to say that one could not with
3  certainty, even -- even with some modest
4  uncertainty, say you could rely on the results
5  obtained from Google Surveys for anything more than
6  maybe some directional information, maybe a quick
7  snapshot where you weren't really interested in
8  something that was very accurate.  And I think
9  that's the general assessment of the research



10  community today as well.
11  BY MR. COHEN:
12     Q.   Is there someone in the research community
13  or a publication or references other than those
14  contained within your report that you could direct
15  me toward that would support the opinion that you
16  just provided?
17     A.   Well, I did cite some in the report itself.
18  I would refer you to those.  Some of the citations
19  are to the Greenbook, which I mentioned earlier and
20  is available online.  There -- there -- in addition
21  to those I've cited, there are other papers or blogs
22  by research professionals that have dealt with
23  Google Consumer Surveys.  That's a very useful
24  source.  And I would also -- I think the Pew
25  Foundation paper is -- is a very useful source as
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1  well.  There may be other sources.  I just can't
2  identify them at the moment.
3     Q.   And you mentioned blogs.  Other than the
4  ones that are in your report, can you identify
5  anything in particular, anything that would enable
6  Complaint Counsel to locate that information?
7     A.   Well, again, I would send you to the
8  Greenbook, which is basically an ongoing online
9  trade publication that is used widely by market



10  research professionals as a place to find probably
11  the most current discussion of Google Consumer
12  Survey, outside of Google.
13     Q.   As you sit here today, how many instances
14  can you name where Google Consumer Surveys was far
15  off the mark?
16     A.   I can't give you a specific count.  There
17  was one -- one report that I recall that was early
18  in its history, that was very far off the mark, and
19  I can't even recall what was, what it was measuring.
20  I think it was measuring something about media
21  usage, but I don't I don't have a specific
22  recollection.  I know that in the Pew Foundation
23  work it was close on some -- many items, but also,
24  pretty far off on some other items, but I don't
25  remember how many things I looked at.
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1     Q.   When you say "media use," was that a
2  reference to Wickipedia?
3     A.   I don't -- as I sit here today, I don't
4  recall.
5     Q.   Let me direct you to your report at page 14,
6  note 11.  It's a reference to Jeffrey Henning, 2012.
7     A.   Mm-hmm.
8     Q.   Have you read the material referenced?
9     A.   I have.



10     Q.   What sort of material is it?
11     A.   It's online columns, it's blogs, it's --
12  it's the sharing of practitioners with other
13  practitioners, which is about the only thing you're
14  going to find that's currently available with
15  respect to Google Consumer Surveys.
16     Q.   It's actually a tweet from Jeffrey Henning,
17  isn't it?
18     A.   Well, it's a long tweet, but yeah, that's
19  fair.  I -- I would characterize that in that way.
20     Q.   Let's mark the blog with the tweet as
21  Stewart 8.
22          (Plaintiff's Exhibit 8 was marked
23          for identification by the court
24          reporter and is attached hereto.)
25  ///



172



1  BY MR. COHEN:
2     Q.   This is the long tweet that you were
3 referring to?
4     A.   That's correct.
5     Q.   Did you locate this blog post containing the
6  tweet yourself?
7     A.   I did.
8     Q.   And it provides one example where Google
9  Consumer Surveys produced an allegedly inaccurate



10  result, doesn't it?
11     A.   It does.
12     Q.   It doesn't provide more than one such
13  instance, does it?
14     A.   I do not believe so, no.
15     Q.   Who's the author of the blog post?
16     A.   I believe it's Jeffrey Henning.
17     Q.   And what's the basis for that belief?
18     A.   Because that's who's listed at the top as
19  the -- as the author.
20     Q.   I want to make sure that my question is
21  clear.  I am in agreement with you that Jeffrey
22  Henning is the author of the tweet.  Who is the
23  author of the blog post?  Do you understand the
24  difference in the question?
25     A.   I'm not sure that I'm understanding the
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1  question.
2     Q.   I will represent to you that my
3  understanding is that Jeffrey Henning is the author
4  of this tweet.
5     A.   Okay.
6     Q.   The tweet is excerpted from a larger blog
7  post, which is a different piece of material.  It
8  contains the tweet; correct?
9     A.   That's correct.



10     Q.   Who's the author of the blog post?
11     A.   It appears on what on what I believe is
12  brand savant.  I don't know who the specific author
13  is in that case.
14     Q.   So the author is not cited in your report?
15     A.   No.
16     Q.   Is it relevant who the author is?
17     A.   Not for my purposes.
18     Q.   Is it relevant where the author works?
19     A.   It may be, but again, not for my purposes.
20     Q.   And why is it not relevant for your
21  purposes?
22     A.   I'm simply presenting information that's
23  available in the -- in the market research
24  community, raising concerns about Google Consumer
25  Surveys.  It's what's available.  If there were --
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1  if there were referee publications, I would have
2  cited those, but Google Scholar -- I'm sorry --
3  Google Survey is so new that there's very little
4  available, other than among people who are kind of
5  practicing professionals.  And so I went looking for
6  things that are relevant of what practicing
7  professionals think of the product.
8     Q.   Let's back up to page 11, Footnote 7.  Did
9  you locate the Katrina Lerman reference yourself?



10     A.   I did.
11     Q.   What sort of reference is this?
12     A.   Well, this appears in the Greenbook
13  something I've referred to earlier.  It's
14  basically -- I would characterize it as a blog.
15  This is the Greenbook blog that it appears on.  It's
16  essentially an online publication in which marketing
17  research professionals share information about --
18  about best practices.
19     Q.   Is it relevant who Katrina Lerman is?
20     A.   I -- not for my purposes.
21     Q.   And why is that?
22     A.   Again, I'm simply reflecting the literature
23  that I have found assessing the quality of Google
24  Survey.  It's what the literature states.
25     Q.   Is it relevant where she works?
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1     A.   I don't -- again, not for my purposes.
2     Q.   And for the same reason?
3     A.   For the same reason.
4     Q.   Let's go to page 14, Footnote 9.  Kevin
5  Oswald is the reference there.  Did you locate that
6  reference to Kevin Oswald yourself?
7     A.   Yes, I did.
8     Q.   What sort of content is referenced?
9     A.   Well, I believe it's content that exists on



10  the website of a research firm, and I believe it's
11  Discovery Research Group.  And it's a -- it's a --
12  again, it's a discussion of his experience with
13  Google Consumer Surveys.
14     Q.   Kevin Oswald is employed by Discovery
15  Research Group; correct?
16     A.   I think that is correct.  I would have to
17  confirm that.
18     Q.   Discovery Research Group is a competitor of
19  Google Consumer Surveys, is it not?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I -- actually, I wouldn't
22  characterize it as that at all.  I mean, they are
23  involved in market research, but Google Consumer
24  Surveys is not.  So I don't consider them
25  competitors.
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1  BY MR. COHEN:
2     Q.   You don't consider Google Consumer Surveys
3  to be involved in market research?
4     A.   What they do is not market research.  It's a
5  way to monetize publications.  It's not market
6  research by any definition.  That, anybody who's a
7  serious scholar would agree with.
8     Q.   As a serious scholar, what is your
9  definition of market research?



10     A.   Well, market research is the collection of
11  information about consumers and about the
12  marketplace, that carries a degree of certainty
13  sufficient to make decisions.  Those decisions may
14  vary in terms of what they are, and so the research
15  may vary.  But the market research community does
16  not consider Google Scholar -- Google Surveys to be
17  a serious competitor at this point.
18     Q.   How do you know whether Discovery Research
19  Group considers Google Consumer Surveys to be a
20  competitor or not?
21     A.   I wouldn't consider them a competitor.
22     Q.   How do you know -- please answer my
23  question:
24          How do you know whether Discovery Research
25  Group considers them to be a competitor?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  My understanding of how Google
3  Surveys is viewed in the market research community
4  would -- would suggest to me that serious market
5  research firms would not really consider it a
6  competitor.
7  BY MR. COHEN:
8     Q.   Have you interacted with anyone at Discovery
9  Research Group?



10     A.   I have not.
11     Q.   Do you know whether they are a serious
12  marketing firm?
13     A.   I believe they are.
14     Q.   On what is that belief based?
15     A.   I'm aware of some of the work they have
16  done, but I -- I don't have any further basis of
17  that.
18     Q.   You don't actually have any personal
19  knowledge as to whether or not they view Google
20  Consumer Surveys as a competitor?
21     A.   I don't have -- I have not spoken to anyone
22  there.  I have no personal knowledge; that is
23  correct.
24     Q.   Let's say on page 14, the sentence beginning
25  after Footnote 9, it's about six or seven lines from
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1  the bottom, "Another review noted the annoyance
2  factor, the tendency for respondents to give bogus
3  answers and concluded that Google Surveys is just
4  terrible.  It annoys your most important asset (your
5  readers), it misleads your partners (the brands),
6  and it forces you as a publisher to focus on volume
7  over quality, which reduces the overall value and
8  lower how much people trust your content."
9          Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Whose words are those?
12     A.   Those are -- I -- I you've cited -- I've
13  given you the cite there.
14     Q.   Is this a paraphrase of the citation, or are
15  those your words?  I guess only -- let me withdraw
16  the question.
17          Paraphrasing your words would be really the
18  same thing.  Is it a paraphrase or are you actually
19  quoting from the citation there?
20     A.   I think that -- that where I'm quoting, I
21  would probably have put it in quotes, so I would say
22  it's probably a paraphrase.
23     Q.   What source of content is Footnote 10
24  referencing?
25     A.   Again, it's referring to a website that is
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1  used by publishers to share information with one
2  another.
3     Q.   Do you know whether -- withdrawn.
4          The website is -- the specific content
5  reference is a blog post, isn't it?
6     A.   It is.
7     Q.   And to whom is the blog post directed?
8     A.   Yes.  I believe the post is directed at
9  people who are in the -- largely, in the media and



10  publications industry.
11     Q.   Did Thomas Baekdal do any research in
12  support of his conclusions?
13          MR. AWERBUCH:  Objection.
14          MR. COHEN:  What's the basis for your
15  objection?
16          MR. AWERBUCH:  You're asking him something
17  that he can't really have personal knowledge of.
18          THE WITNESS:  Yeah.  I'm -- as I've said
19  before, I'm offering you what the -- what the
20  opinion of Google Surveys is in the professional
21  community.  What they're based on varies.  There is
22  some research that I have pointed to.  There are
23  blogs.  There are opinions.  I don't necessarily
24  know what all of the opinions are based on, but this
25  is what's out there about Google Surveys.
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1          MR. COHEN:  I move to strike that as
2  nonresponsive.
3          Ma'am, can you please read back my question.
4          (The previous question was read back
5          by the court reporter as follows:
6              "QUESTION:  Did Thomas Baekdal do
7          any research in support of his
8          conclusions?")
9          THE WITNESS:  I can't answer that.  I don't



10  know.  I don't know the basis of his opinion, as I
11  did say in my responsive answer.
12  BY MR. COHEN:
13     Q.   Does it matter who he is?
14     A.   It may.  For my purposes it doesn't really
15  matter.
16     Q.   And why doesn't it matter for your purposes?
17     A.   Because what I'm trying to reflect in my
18  report is what the general opinion, published
19  opinion, admittedly, on the website -- on websites
20  is of Google Consumer Surveys at this point in time.
21  Some of it I'm certain is purely opinion; some of it
22  may be based on research.  I pointed to some
23  research, but there's a -- some of all of these
24  suggest an enormous amount of skepticism of Google
25  Surveys, at least as it's currently constructed.



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



46 (Pages 181 to 184)



181



1     Q.   The sum of all of these; what is the all of
2  these that you're referring to?
3     A.   I've given you a number of different cites,
4  quotations that in summary, lead to a conclusion
5  that you need to be very careful about drawing any
6  inferences from Google Surveys.
7     Q.   And it's -- so the all of these is the
8  references in your report?
9     A.   That's correct.



10     Q.   Anything else?
11     A.   Well, this is a -- this is a selection of
12  things that I have found over time.  Many of these I
13  was aware of before -- before I even began working
14  on this project, as I needed information in order to
15  be responsive to questions I was receiving from
16  authors.  There are other things that I've seen.
17  This is -- this is simply representative.
18     Q.   Can you identify some of the other things
19  that you've seen?
20     A.   Not as I sit here today.
21     Q.   Is it relevant where Thomas Baekdal works?
22     A.   Not for my purposes.
23     Q.   And for the same reasons you've already
24  explained?
25     A.   Yes.
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1     Q.   You testified -- and I don't mean to
2  mischaracterize -- I'm sure you'll correct me if I'm
3  getting this wrong -- that Google has made
4  refinements in its methodologies since its
5  inception; is that correct?
6     A.   That's correct.
7     Q.   Do you know what those refinements are?
8     A.   I know some of them.  I know that they have
9  expanded a number of questions that you can ask.



10  It's my understanding that when they initially
11  launched, you were restricted to two questions.  And
12  I think that has been relaxed.  I know they have
13  expanded the number of websites where Google Surveys
14  now collects data.  Those are the two things I'm
15  most aware of.
16     Q.   Are there others?
17     A.   I -- I don't know of others.  Those are the
18  ones I'm aware of.
19     Q.   How much does it cost to run a Google
20  Consumer Survey?
21     A.   It's my understanding it varies, and I don't
22  I don't remember the price structure.  It's based,
23  in part, on the number of questions that you're
24  going to ask, but I -- I don't remember the pricing
25  structure.
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1     Q.   And when you say -- just so that the record
2  is clear, when you say you don't remember the
3  pricing structure, do you remember anything about
4  the pricing structure?
5     A.   Well, only that it seems to take into
6  account the number of questions that you're going
7  to -- you're going to ask and, I believe, the sample
8  sizes, but other than that, I'm not aware of what
9  the specific structure is.



10     Q.   So you don't know how much it would cost,
11  for instance, to ask a hundred respondents one
12  question on Google Consumer Surveys?
13     A.   Not as I sit here this afternoon, no.
14     Q.   How would you physically describe the user
15  experience when a potential respondent is presented
16  with a Google Consumer Survey?
17     A.   I think it varies by respondent.  I do think
18  that one of the quotes I have here or one the
19  paraphrases I have here is -- is accurate.  I think
20  many respondents will be annoyed.  They are -- they
21  are -- they did not come to the site for the purpose
22  of participating in research, unlike a well
23  constructed Internet consumer panel.  You know, they
24  came because they wanted to access content.  And
25  this now becomes a price, a door, if you will, to



184



1  get to the content.
2          And for some people I think that's going to
3  create annoyance, for some people it's going to be a
4  matter of trying to get rid of it as quickly as
5  possible.  Some people may, in fact, find it
6  interesting to give their response.
7     Q.   It's your understanding, if I understood you
8  correctly, that Google Consumer Surveys is
9  preventing an Internet user from accessing content



10  that he or she would otherwise be able to access?
11     A.   Well, there may be other ways that people
12  could access the content.  They might pay for the
13  content, they may perform some other task to get to
14  the content, but it is one of the things that would
15  be necessary in order to access the content.  They
16  may have a choice of several things they could do to
17  do it.
18     Q.   What would those several things be?  One
19  would be to answer the survey; right?  And what
20  would another be?
21     A.   Well, another would be to actually pay for
22  the site, to pay for the content.  I -- you know, I
23  don't know what the others might be.  I would
24  envision responding to a promotion.  I think there
25  are a lot of things could be done.  I don't know
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1  specifically what -- what else they might do.
2     Q.   Do you know one way or the other whether
3  potential participants in Google Consumer Surveys
4  are given the option of responding to a promotion to
5  access the content?
6     A.   I don't know that with certainty, no.  I
7  have seen some discussion, but that may be a
8  direction in which they're going to go, but I don't
9  know if they have implemented that or not.



10     Q.   Let's assume that a potential survey
11  respondent is given the option of responding to a
12  survey.  Let's assume, furthermore, it's one
13  question or paying to get money -- excuse me --
14  paying to get behind a pay wall and access otherwise
15  inaccessible content.  Do you understood those
16  assumptions?
17     A.   I do.
18     Q.   Why is it your contention that someone
19  confronted with that decision would be annoyed or
20  disturbed by this?
21     A.   Because people don't like barriers between
22  what they're interested in accessing and themselves,
23  whether that be to pay for content -- publishers
24  have had enormous difficulty getting people to pay
25  for content that is online.  Having a survey pop up
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1  as a barrier is, again, an interference with the
2  goal of the respondent, so some respondents are
3  going to be frustrated and annoyed by that.  They
4  wanted content and couldn't get it.
5     Q.   Are respondents more likely to be frustrated
6  by having to pay to get behind the pay wall or
7  having to answer the survey question to get behind
8  the pay wall?
9     A.   I think they may be annoyed in either case.



10     Q.   And you have no view as to which the
11  respondent is likely to prefer?
12     A.   I think you already asked.  Most respondents
13  would say, "I just want access to the content."
14     Q.   Have you considered whether some respondents
15  might be happy to answer a question that takes 15 to
16  25 seconds, in exchange for being able to access
17  content behind a pay wall for free?
18     A.   I don't have any doubt that there may be
19  some consumers who would be very happy to give a
20  response, whether it be a nonsensical response or a
21  meaningful response, in order to get to some content
22  that was of interest to them.
23     Q.   What's the average response time across
24  Google Consumer Surveys?
25     A.   I don't know.  I -- I think it would
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1  probably depend on the nature of the question and
2  the number of questions.
3     Q.   What's the average response time across
4  Google Consumer Surveys for single questions?
5     A.   I -- off the top of my head, I don't know
6  that as I sit here today.
7     Q.   Is that relevant to you at all?
8     A.   No, it's not relevant.
9     Q.   What was the average response time across



10  Professor Frederick's studies?
11     A.   I have a recollection somewhere in the
12  neighborhood of maybe 20 seconds, but that's only
13  a -- but that's only a best estimate based on my
14  faulty recall.
15     Q.   Is that relevant to you at all?
16     A.   No.
17     Q.   Why is that not relevant to you?
18     A.   Because I think the data are so
19  fundamentally flawed that whether they spent 20
20  seconds or 20 minutes doesn't -- it doesn't
21  rehabilitate the data.
22     Q.   Is it relevant to you with respect to the
23  specific question of whether respondents are likely
24  giving serious consideration to -- to the question
25  before responding, putting aside the overall
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1  validity of the survey?
2     A.   No.
3     Q.   Why not?
4     A.   Because I don't -- I don't really think it's
5  a particularly meaningful piece of information.  You
6  know, it -- if it's 10 seconds or 20 seconds really
7  doesn't matter.  You can put a meaningful answer in
8  for a short question, something where one merely had
9  to check a box, in -- in 5 seconds.  One could sit



10  and stare at a screen while you're watching the
11  World Cup, and you might be on the screen for, you
12  know, a minute before you respond, and then you give
13  a really silly response.
14          So I don't think that tells us anything one
15  way or another about the validity of the responding.
16     Q.   You've studied Professor Frederick's data to
17  a degree, at least, haven't you?
18     A.   To a degree, yes.
19     Q.   You would agree, would you not, that
20  substantial majority of respondents give, to
21  biodegradation time questions, give reasonably
22  plausible answers; correct?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  I wouldn't say a substantial
25  majority.  Recognize he doesn't even code almost 40
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1  percent of the responses.  So -- so we have to take
2  those 40 percent and set those aside.  You know, of
3  the -- of the remaining, roughly, 60 percent, yes, I
4  think the majority give what I would consider to be
5  plausible responses.  Not all, but most.
6  BY MR. COHEN:
7     Q.   You -- there's obviously disagreement
8  between the parties about this, but you believe "I
9  don't know" is a plausible response?



10     A.   Oh, absolutely.
11     Q.   And you believe that "it depends" is a
12  plausible response?
13     A.   Not only do I believe it's a plausible
14  response, it's my understanding from the reading
15  I've done about biodegradability, that it's probably
16  the most correct response.
17     Q.   So if you add together the respondents who
18  give what I'll call plausible numeric responses to
19  biodegradation time questions and the respondents
20  who give "I don't know" type responses and the
21  respondents who give "it depends" type responses,
22  roughly speaking, what percentage of Professor
23  Frederick's data did those three categories
24  represent?
25     A.   I can only give you a ballpark figure --
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1     Q.   That's fine.
2     A.   -- but I would say about 75 percent.
3     Q.   Whether or not that -- let's assume that
4  that's 75 percent figure is correct.  Why does that
5  not indicate to you that 75 percent of the survey
6  respondents are taking the question seriously?
7     A.   Because there's no evidence that they're
8  taking it seriously.  They did not come to the
9  survey for the purpose of completing a survey.  They



10  came to the task for a completely different reason
11  and were interrupted.  And just because the
12  responses are plausible in that case, one can give a
13  plausible response that is -- that is not a real
14  response.  It would be very easy for somebody to
15  simply type in one year, and they don't believe
16  that.  It's simply a way to make the screen go away.
17  And we have no way -- people weren't screened in, in
18  any way.  They weren't present to do any research.
19  You know, the entire incentive is to get that screen
20  out of the way.  And many people will give a
21  plausible response just to get rid of it.  Whether
22  that's what they really think or not, who knows.
23     Q.   Why would someone give a plausible response
24  that isn't what they really think?
25     A.   To get rid of the screen.
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1     Q.   So they have one view, but they give a
2  different plausible view to get rid of the screen?
3  Is that what I understand you to be testifying?
4     A.   No.  I -- I'm not sure that they necessarily
5  even have a -- have a view, but they need to put
6  something in the box to make it go away.  So, you
7  know, I've never thought about that question before,
8  but one year sounds about right; let me type that
9  in, this thing will go away, and I can get on with



10  my business.
11          Now it's perfectly plausible, and, in fact,
12  the logic there is perfectly plausible, but they
13  didn't necessarily have that belief prior to
14  actually confronting this task that has been set for
15  them, that stands as a barrier to get to what they
16  really want.
17     Q.   What's a pilot study?
18     A.   A pilot study is generally a study done on a
19  small scale for purposes of refining a larger study,
20  for purposes of estimating sample size, for purposes
21  of making modifications that may be necessary,
22  given, you know, unwanted things that may happen
23  during the survey.
24     Q.   Using that definition until I tell you
25  otherwise, I'm only going to be asking about pilot
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1  studies related in some way to litigation or
2  potential litigation.  Do you understand that
3  assumption?
4     A.   I do.
5     Q.   Have you ever been involved with a pilot
6  study that was terminated prior to completion?
7     A.   Oh, I'm sure I must have been.  I don't have
8  a specific recollection.
9     Q.   Can you estimate how many?



10     A.   No.  I'm sure that -- I'm sure that there
11  have been several.  I've done a lot of pilot work,
12  and it's often been the case that, you know, you get
13  results that suggest you don't want to go forward,
14  or the client simply decides that they don't really
15  want to do the survey after all.  But I don't -- I
16  don't have an estimate of the number of times.
17     Q.   Can you think of any pilot studies in
18  particular that were terminated prior to completion?
19     A.   I can't think of any as I sit here today.
20     Q.   Have you ever been involved with a pilot
21  study that was terminated prior to completion
22  because of concerns that the results would be
23  adverse to the party ultimately funding the study?
24     A.   No, I don't believe so.
25     Q.   Let's look back at your report, page 5.  The
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1  section involves the scope of the assignment.
2  Please read the scope of the assignment section and
3  just look up at me when you're finished.
4     A.   Okay.
5     Q.   The scope of assignment section doesn't
6  mention the Manufacturers Pilot Study, does it?
7     A.   No, it does not.
8     Q.   Why not?
9     A.   Because that study was done -- I mean, we're



10  talking about that study from the very beginning,
11  but that study was done very late in my assignment,
12  and it -- I simply didn't -- didn't get it into the
13  scope of assignment here.  I would -- I would
14  encompass it within the -- the -- the larger survey
15  of consumer perceptions.  These were consumers; they
16  just happen to be businesspeople.
17     Q.   Who's the "we" in that sentence?
18     A.   Where?  We?
19          MR. COHEN:  Ma'am, could you read back
20  Professor Stewart's response.
21          (The previous answer was read back by
22          the court reporter as follows:
23              "ANSWER:  Because that study was
24          done -- I mean, we're talking about
25          that study from the very beginning,
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1          but that study was done very late in
2          my assignment, and it -- I simply
3          didn't -- didn't get it into the
4          scope of assignment here.  I would --
5          I would encompass it within the --
6          the -- the larger survey of consumer
7          perceptions.  These were consumers;
8          they just happen to be
9          businesspeople.")



10          THE WITNESS:  I didn't hear a "we" in here.
11          MR. COHEN:  Ma'am, maybe I misheard it.  I
12  thought I did hear it.  If you wouldn't mind just
13  reading it.  I think it's towards the beginning.
14          (The previous partial answer was read
15          back by the court reporter as
16          follows:
17              "ANSWER:  Because that study was
18          done -- I mean, we're talking about
19          that study from the very
20          beginning" --)
21          THE WITNESS:  I and the attorneys, in
22  discussing what I would do, we -- we went back and
23  forth about what my assignment would be, and it
24  changed a bit over time.
25  ///
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1  BY MR. COHEN:
2     Q.   In what respects did it change over time?
3     A.   Well, early -- early on I had no notion that
4  that was going to be an expert to whom I was going
5  to be asked to respond.  Early on I was merely asked
6  to comment on, evaluate the Synovate and the APCO
7  surveys.  Subsequently I was asked to design a
8  survey in the context of that discussion.  We talked
9  about whether it should be of end user customers or



10  whether it should be of manufacturers.  And in -- in
11  collaboration with the attorneys, we agreed that
12  consistent with the approach that was used in
13  Synovate and APCO, we would focus on end user
14  customers, but that we might also do a manufacturers
15  survey at some point.  And ultimately, we decided to
16  do a pilot on the manufacturers.
17     Q.   You mentioned attorneys, plural.  Which
18  attorneys were you discussing it with?
19     A.   Well, it was largely with Lou Caputo.  I
20  know there were other attorneys who were in the
21  background, but most of my conversation, until very
22  recently, was with Mr. Caputo.
23     Q.   And who were the other attorneys in the
24  background, that you know were in the background?
25     A.   First name is Peter, and I don't recall his
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1  last name.  Eric has only recently become involved.
2  I don't think he was involved in the earlier
3  conversations.  So that would have been the group.
4     Q.   You did, in fact, design a Manufacturers
5  Pilot Study for ECM; correct?
6     A.   I did.
7     Q.   Let's go to page 27 of your report, the
8  fourth line down, beginning in the middle.  "A pilot
9  study was conducted using a list of ECM customers as



10  a sampling frame."  Did I read that correctly?
11     A.   You did.
12     Q.   Have you ever seen a copy of the list?
13     A.   I was provided the list.  Yes.
14     Q.   Why was a copy of that list not produced to
15  Complaint Counsel?
16     A.   Because it's confidential.
17     Q.   Was there any other reason?
18     A.   I have an ethical responsibility to protect
19  the identity of survey respondents, and so if
20  defense counsel was to provide it -- since they
21  provided it to me, they're welcome to do that, but I
22  will not provide the identity of my respondents.
23     Q.   We won't do this on the record,
24  Mr. Awerbuch, but we're going to have to talk about
25  this because --
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1          Let me ask a couple follow-up questions.
2          MR. AWERBUCH:  Are we on the record now?
3          MR. COHEN:  No, we were on the record the
4  entire time.
5  BY MR. COHEN:
6     Q.   You possess a copy, but it wasn't produced
7  to Complaint Counsel because what you understand to
8  be your confidentiality obligations to your survey
9  respondents; correct?



10     A.   That is correct.
11     Q.   And what is your understanding, if any, as
12  to the relationship between whatever obligation that
13  there may be in that regard and the obligations that
14  ECM has under the Part 3 administrative rules?
15     A.   I don't have an understanding.  As I said,
16  if ECM elects to provide that information, that's
17  fine.  I have an obligation to protect the
18  confidentiality of my research respondents.
19     Q.   ECM has a copy of the list; correct?
20     A.   That's actually where I obtained it.
21     Q.   Just so the record is clear, you obtained it
22  from Emord & Associates, and you infer that Emord &
23  Associates obtained it from ECM?
24     A.   That's fair.  Yes.
25     Q.   Did Mr. Sinclair, in particular, provide the
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1  information to Emord & Associates that was then
2  provided to you?
3     A.   It's -- I was given an initial list, which
4  included multiple individuals in each of about 200
5  or so companies, and I asked through the attorneys
6  that we identify one or two of the most
7  knowledgeable people in each organization, rather
8  than having six or eight people that would then
9  become the focus of our work.  And it's my



10  understanding that Mr. Sinclair or someone in his
11  organization did go through and identify those
12  individuals, and then through the attorneys I was
13  provided that.
14     Q.   I won't keep repeating this question.  So
15  the record is clear, any type of question that I ask
16  you in today's deposition that requires you to
17  disclose the names of the specific customers, you
18  are not going to respond; correct?
19     A.   That is correct.
20     Q.   Okay.  So we'll save me from having to ask a
21  series of questions related to that issue.
22          Can you tell me whether the list was in
23  electronic format?
24     A.   Well, it was a -- it was transmitted to me
25  as a PDF.
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1     Q.   And transmitted to you presumably as a PDF
2  means transmitted to you by email?
3     A.   That is correct.
4     Q.   So both you and Emord & Associates have a
5  PDF in an email?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, I may still have.  Yes,
8  it's possible.  Yes.
9  BY MR. COHEN:



10     Q.   And at least one point in time, Emord &
11  Associates had a email, a copy of a sent email that
12  contained the PDF; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  That's correct.
15  BY MR. COHEN:
16     Q.   Were any of the companies on the list
17  companies that Complaint Counsel deposed in this
18  matter?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  Not to my knowledge.  I don't
21  know who Complaint Counsel has deposed.
22  BY MR. COHEN:
23     Q.   So you don't know the answer to that one way
24  or the other?
25     A.   I don't.
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1     Q.   When was the list provided to you?
2     A.   Well, the initial list, which we -- which I
3  refer was probably provided quite early in my
4  assignment.  Probably -- probably in the fall or
5  winter of last year.  The smaller list, the list of
6  most knowledgeable individuals, was probably
7  provided more recently, maybe in April.
8     Q.   So there was a list in fall or winter of
9  last year that contained around 200 companies, and



10  then there was a subsequent list in April that
11  contained in one or two individuals at a subset of
12  those 200 companies who were most knowledgeable.
13  Did I say that correctly?
14     A.   No.
15          MR. AWERBUCH:  Objection.
16  BY MR. COHEN:
17     Q.   That's why I'm asking.
18     A.   No.
19     Q.   Correct me.
20     A.   No.  As I indicated, for each -- I shouldn't
21  say for each -- but for many of the companies there
22  were six, seven, eight different individuals that
23  were listed and -- with titles.  And it was clear to
24  me, just in looking at the list, that some were
25  likely to be more knowledgeable than others.  And it
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1  also made little sense to have more than a couple of
2  representatives of each company on the list for
3  purposes of trying to contact the company.  I don't
4  want to bombard a company with lots of -- with lots
5  of calls.  So what I asked for was a -- was for each
6  company, a subset of one or two individuals' names
7  that would be most likely to be most knowledgeable,
8  who could then serve as the sampling frame for the
9  survey research.



10     Q.   So I'll try it a second time, and I'm going
11  to break it down in pieces.  And I want you to --
12  usually we try not to interrupt each other.  This
13  time, interrupt me when I've got something wrong;
14  okay?
15     A.   Okay.  Mm-hmm.
16     Q.   In fall or winter you received a list of
17  approximately 200 companies from Emord & Associates?
18     A.   That's correct.
19     Q.   That list contained approximately six to
20  eight names per company?
21     A.   Well, as many as six to eight.  In some
22  companies it was only a couple, but in quite a
23  number of companies it could have been six to eight.
24     Q.   So that list contained as many as eight
25  names per company --
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1     A.   That's --
2     Q.   -- for the two companies?
3     A.   That's my recollection, yes.
4     Q.   You made a judgment that you didn't want to
5  bombard 200 different companies with as many as
6  eight phone calls, and in April you were provided a
7  new list of 200 companies, but with a more targeted
8  group of one to two employees per company?
9     A.   That's correct.



10          MR. AWERBUCH:  Is it a good time to ask for
11  a break now?  We've been going about an hour and a
12  half.  To use the restroom.
13          MR. COHEN:  Sure.  We'll go off the record.
14          MR. AWERBUCH:  Thanks.
15          (Recess)
16          MR. AWERBUCH:  Regarding any lists supplied
17  ECM or their counsel to Dr. Stewart, to the best of
18  our knowledge, we provided it to you in our 331A
19  production.  To the extent that any list was not
20  provided, we're more than happy to oblige at this
21  point.  Please feel free to send an email or on our
22  on volition.
23          MR. COHEN:  Okay.
24  BY MR. COHEN:
25     Q.   A couple more questions:
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1          Dr. Stewart, did you speak to anyone during
2  the break, related to this deposition or about this
3  case?
4     A.   No, sir, I have not.
5     Q.   This list that we've been discussing, was it
6  amended at any time?
7          Was the list of 200 companies that were on
8  the original list the same as the one that was on
9  the one that you received in April?



10     A.   Yes, I believe so.  And just to be clear,
11  it's about -- it's about 200 companies.  It's
12  probably a little bit more than that.  I just don't
13  remember the specific number.
14     Q.   We won't hold you to the specific number.
15  About 200.  And again, I apologize.  If you just
16  answer my question.
17          But was there any -- were there any changes
18  in the list between the ones that were there in
19  either the fall or winter of last year, and the ones
20  that were there in April?
21     A.   I do not believe so.
22     Q.   And just -- withdrawn.
23          Do you recall when you received the list,
24  the second list, in April?  Was it early April?
25  Late April?  The middle of the month?
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1     A.   I don't have a specific recollection.
2  Probably just given the timing of the events, it
3  probably would have been early April, but I could be
4  wrong.
5     Q.   When were you engaged in this matter?
6     A.   Well, I was contacted and actually did some
7  work beginning in September, maybe even late August
8  of last year.  I -- I did not get a formal -- and I
9  signed a confidentiality agreement in September.  I



10  did not get a formal engagement letter until, I
11  think, December.
12     Q.   Can you just give me a little more detail
13  about what you received in September?  You mentioned
14  that there was, I guess, a confidentiality
15  agreement?
16     A.   Yes.
17     Q.   And were there other documents that you
18  received in September?
19     A.   The only other thing I recall having
20  received in September was the Synovate survey.
21     Q.   And your communications in September were
22  with Mr. Caputo?
23     A.   Yes.
24     Q.   Any others?
25     A.   No.
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1     Q.   It's been a while, but if we could go back
2  to page 27, onto the next sentence, which is the
3  last full sentence on that page:  "ECM personnel
4  were asked to identify by name a representative of
5  customer organizations who was involved in the
6  purchase of materials for the manufacture of plastic
7  and likely to be most knowledgeable about the
8  manufacturing process."
9          Did I read that correctly?



10     A.   Pretty much, yes.
11     Q.   Did I read it material -- I may have
12  misspoken -- materially incorrectly in any way?
13     A.   No.  It's just you inserted "about" rather
14  than "of," but not a problem.
15     Q.   My apologies.
16          Who were the ECM personnel you referred to?
17     A.   I believe Mr. Sinclair.
18     Q.   Anyone else?
19     A.   It was my understanding that either he did
20  it himself or someone in his organization did it,
21  but I wouldn't know who those other people were.
22     Q.   And are there any communications with
23  Mr. Sinclair that you're aware of, related to the
24  identification of customer organizations, other than
25  the two communications we've been discussing?  One



206



1  toward the end of last year and one in April of this
2  year?
3     A.   Well, I did have a conversation with
4  Mr. Sinclair in which the topic of survey of
5  manufacturers came up, and it was at that point that
6  I mentioned to him what I'd already talked to the
7  attorneys about, and that was it would be helpful to
8  have a more targeted list of names, and could he
9  help me with that.  And he said yeah, if we go down



10  that road -- that is, to do a manufacturer survey --
11  he could -- he could have that done.
12     Q.   And when was that conversation?
13     A.   January, maybe.
14     Q.   Okay.
15     A.   I can't recall.
16     Q.   Were there any other communications with
17  Mr. Sinclair?
18     A.   I think I had two telephone conversations
19  with Mr. Sinclair.
20     Q.   Two in addition to the one you just
21  mentioned or two including the one?
22     A.   Two including the one I just mentioned.
23     Q.   What was the other one regarding?
24     A.   I -- I said to the attorneys it would be
25  really helpful to me to have a somewhat better
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1  understanding of the product and the business, and
2  so could somebody do a tutorial for me?  And he
3  arranged a call, about a 20 minute call with
4  Mr. Sinclair, and he gave me a quick lesson on
5  biodegradability.
6     Q.   And why did you think that would be helpful
7  to you?
8     A.   Well, I -- I often find it useful to have
9  some understanding of the background in business of



10  the clients with whom I work.  I just thought it
11  would be of assistance to me in thinking about the
12  issues in the case.
13     Q.   To simplify things, putting together all of
14  your communications with Mr. Sinclair, were any
15  attorneys present on any of those telephone calls?
16     A.   Actually, I don't believe there were.
17     Q.   Again, putting together all of your
18  telephone calls with Mr. Sinclair, were there any
19  subjects discussed other than the identification of
20  customer organizations and background regarding the
21  business?
22     A.   No.  That -- as best as I recall, that was
23  the substance of the conversations.
24     Q.   Have you ever met Mr. Sinclair in person?
25     A.   I have not.
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1     Q.   Regarding who would participate in the
2  Manufacturers Pilot Study, why weren't selections
3  made randomly from ECM's customer list?
4     A.   I'm sorry.  They were.  Maybe I'm
5  misunderstanding your question.
6     Q.   Well, let me take a step back because I may
7  be misunderstanding what you've explained to me.
8          Do you have any idea how many customers ECM
9  has currently?



10     A.   I don't.  I assume that the list that I got
11  was a reasonably complete list, certainly of their
12  larger customers.  But I don't have any -- any other
13  understanding.
14     Q.   Why would smaller customers have been
15  excluded?
16     A.   It's not uncommon for a firm to maintain a
17  list of major customers, significant customers, and
18  not necessarily include the one-off customer.
19     Q.   The exclusion of smaller customers from the
20  Manufacturers Pilot Study would have the potential
21  to introduce bias into that study, wouldn't it?
22     A.   I don't know even know that there was more
23  customers beyond what was on the list.  It is very
24  common in designing survey research, particularly in
25  the business to business context, to base sample
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1  selection on the volume of business that one does.
2  And if you do that, then really small customers
3  would be a very small fraction of the -- of the
4  total volume of the customers.  But as I said, I
5  don't even know that the list that I had was in any
6  way incomplete.
7     Q.   Do you know how many customers have
8  purchased product from ECM over the last five years?
9     A.   I do not.



10     Q.   And you would give me the same answer if I
11  asked you for ten years?
12     A.   That's correct.
13     Q.   So you don't know one way or the other
14  whether the 200 you were provided is the entire list
15  or just a fraction of the list?
16     A.   I -- I -- it was represented to me as the
17  customer list.  I don't know any more about it than
18  that.
19     Q.   If it were not a complete customer list in
20  some regard, that would have the potential to
21  introduce bias, would it not?
22     A.   It -- certainly, it has the potential, but
23  again, as I said, to the extent that most of the
24  sales volume would be represented on the list that I
25  was given, the bias would not be great if it existed
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1  at all.
2     Q.   Why do you believe, if you do, that large
3  customers with substantial sales volume would have
4  the same interpretations of ECM's marketing claims
5  as small customers with lower sales volume?
6     A.   No, that's not what I said.  I believe I
7  simply said that in the context of business to
8  business survey research, it is customary to give
9  greater weight to respondents based on their sales



10  volume.  Very common -- you got a customer who does
11  50 percent of your business; you definitely want to
12  include that customer in your sample because they
13  represent 50 percent of your business.  You have
14  another customer who has done one purchase in ten
15  years.  You know, that customer is a trivial portion
16  of the whole business.  It's less important that
17  they get represented because they don't represent
18  much sales volume.  And typically, in business to
19  business research, we wait the responses of
20  individuals based on the sales volume their
21  organizations represent.
22     Q.   ECM not only provided the companies your
23  researchers would speak with or a subset --
24  withdrawn.
25          ECM not only provided the companies your
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1  researchers would speak with, but the specific
2  people; correct?
3     A.   That's correct.
4     Q.   That has the potential to introduce bias,
5  doesn't it?
6     A.   It -- it certainly could.  What I asked for
7  were the people who would be most knowledgeable
8  about the manufacturing and the production process
9  and the purchasing that was related to that.  I



10  would -- I would hope that that's what I got because
11  I think they are the people who are most relevant to
12  the topic that we were interested in.
13     Q.   ECM could have spoken with those persons
14  before they were surveyed; correct?
15     A.   I -- I -- because they're customers, I have
16  to believe at some point there had been some
17  discussion with somebody.  I don't know what
18  transpired with those customers, you know, after I
19  got the list and before we conducted the survey.
20     Q.   There was nothing in the pilot study design
21  that would have prevented that, was there?
22     A.   No.
23     Q.   You don't know, do you, that the persons
24  surveyed were actually the persons at the companies
25  involved in the purchase of the materials for the
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1  manufacturer of plastic and likely to be most
2  knowledgeable about the manufacturing process, do
3  you?
4     A.   No.  I accepted the representation about who
5  they were.
6     Q.   Do you consider this pilot study to have
7  been double blind?
8     A.   I do.
9     Q.   And why is that?



10     A.   The interviewers were not aware of who the
11  sponsors were, and the calls were all made to the
12  customers by a representative, an interviewer from
13  California Survey Research.  There was no
14  identification of ECM as the sponsor.
15     Q.   For purposes of this pilot study, the
16  persons involved with the purchasing of materials
17  for the manufacturer of plastic is more important,
18  isn't it, than whether or not he or she is the
19  person most knowledgeable about the manufacturing
20  process; correct?
21     A.   Well, I think you may be parsing too finely
22  because my understanding is that manufacturing is
23  very much involved in the purchase decision.  And in
24  fact, in many cases, the actual person involved in
25  purchasing -- say a purchasing agent -- knows
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1  virtually nothing about what's being purchased.
2  Their job is to execute the paperwork to make it
3  happen.
4          What you really want is the individual
5  that's the technical specifier.  And that's really
6  what I was interested in and what I talked to
7  Mr. Sinclair about.
8     Q.   Someone might be involved with the
9  purchasing decisions, but not be the decision maker;



10  right?
11     A.   That's very common in business to business
12  marketing, yes.
13     Q.   Let's look at what may be Exhibit 9.  In
14  fact, it is Exhibit 9, which is the Manufacturers
15  Pilot Study Screenshots.
16          (Plaintiff's Exhibit 9 was marked
17          for identification by the court
18          reporter and is attached hereto.)
19  BY MR. COHEN:
20     Q.   Question 1 asked survey respondents, "Are
21 you involved in the decisions of your organization
22 regarding the materials used in manufacturing
23 products or product packaging?"  And I think there's
24 a typo there.  Products or product packaging.
25          Have I read that correctly?
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1     A.   Yes.  Mm-hmm.
2     Q.   If the person answered affirmatively, they
3  were then asked Question 2; "Are any of those
4  materials plastic or components used for
5  manufacturing plastic?"  Correct?
6     A.   That's correct.
7     Q.   And then if the person answered
8  affirmatively, again, a subset of questions began;
9  correct?



10     A.   That's correct.
11     Q.   None of the screening questions ask whether
12  the person being surveyed is involved with the
13  purchase of materials for the manufacture of
14  plastic; correct?
15     A.   I don't use the term "purchase," and I don't
16  know how you're using the term "purchase" here, but
17  we do ask if they're involved in the decisions of
18  the association regarding materials used in
19  manufacturing products or product packaging.  I
20  think purchase would be subsumed within decisions.
21     Q.   Why didn't you use the word "purchase"?
22     A.   Because I thought it was subsumed within the
23  term "decisions."
24     Q.   You could have added the word "purchase";
25  correct?
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1     A.   Yeah.  I could have added a lot of words,
2  but it didn't seem to be necessary.
3     Q.   Your view is that this question is just as
4  effective with or without the word "purchase"?
5     A.   In my view it was, and in part because I had
6  asked that names be prescreened by people in the ECM
7  organization to identify people who would be
8  knowledgeable.
9     Q.   Thus, the reason that it's just as effective



10  with and without the word "purchase" is because the
11  persons being surveyed were prescreened by
12  Mr. Sinclair; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, I don't know that he's
15  the one who prescreened them.  I got a list of
16  people who were represented to me as likely to be
17  the most knowledgeable about the manufacturing
18  processes and the materials that would go into it.
19  BY MR. COHEN:
20     Q.   Take Mr. Sinclair out of it.
21          The reason that the questions are just as
22  effective with and without the word "purchase" in
23  there is because ECM provided you with the
24  information regarding with whom you should speak?
25     A.   No.  And I've said this before.  Purchase is
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1  subsumed within decisions.  The way businesses make
2  decisions, there isn't a purchaser, in most cases.
3  There are multiple people involved in purchase.
4  There's often a technical specifier.  There's often
5  a financial decision maker.  There may be users.
6  There may be a whole host of individuals who are
7  involved in the decisions.  The -- and to say
8  "purchase" actually connotes that the individual
9  might actually be the one who writes the order form



10  and sends the check.  They may know nothing about
11  what they're buying.  They'd all be done by somebody
12  who understands the technical needs, the financial
13  needs of the organization.  So it's important to
14  talk about this in terms of the decisions, whether
15  or not they were the implementer of the purchase or
16  not.
17          I think "decisions" are a much more
18  appropriate term for what we were looking for here
19  than "purchase," which has a very specific
20  connotation in a business.
21     Q.   Let's talk about the word "decision."  Why
22  didn't you ask to speak with the person who made the
23  decision to purchase the ECM additive?
24     A.   Because if I had asked for the person who
25  purchases the ECM additive, I would have suggested
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1  that that's for whom the survey was being conducted.
2     Q.   And you believe the individuals who were
3  surveyed here didn't know for whom this was being
4  conducted?
5     A.   I don't know whether they knew or not.  We
6  tried very hard to ask questions in a very neutral
7  fashion that did not suggest, you know, which
8  particular firm we were doing research for.
9     Q.   Why didn't you ask to speak to the person at



10  the organization who made the decision to purchase
11  biodegradeable additives?
12     A.   That seemed -- that would have seemed to me
13  to be to be very specific, and again, could have
14  suggested, I suppose, that it was being done by a
15  particular company or small subset of companies.  It
16  seemed to me that this was a much more neutral way
17  of asking the question.
18     Q.   Was the Manufacturers Pilot Study conducted
19  by California Survey Research Services, or CSRS?
20     A.   Yes, it was.
21     Q.   Was CSRS paid to conduct the pilot study?
22     A.   They were.
23     Q.   Why is that not disclosed in your report?
24     A.   I don't know.  I -- I -- I have that
25  information.  It was done -- it was done fairly
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1  quickly, and it was just something that I added
2  quite late in the -- in the crafting of this report.
3     Q.   To clarify the record, the report was done
4  fairly quickly, or the pilot study was done fairly
5  quickly?
6     A.   Well, the pilot study was done fairly
7  quickly, and much of the report was done before the
8  pilot study was completed, so I had relatively
9  little time to add the results into the final draft.



10     Q.   How much was CSRS paid?
11     A.   My recollection is about $2,000.  The pilot
12  really was constructed in such a way that we agreed
13  they would do 20 hours worth of calling.  That would
14  be what constituted the pilot.  So as many
15  interviews as they could conduct in 20 hours was --
16  was the scope of their assignment.
17     Q.   Let me show you what's been marked as
18  Stewart 10, and I'll provide a copy to counsel.
19          (Plaintiff's Exhibit 10 was marked
20          for identification by the court
21          reporter and is attached hereto.)
22  BY MR. COHEN:
23     Q.   The formatting may be slightly different,
24  but this is a set of data collected from the pilot
25  study; correct?
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1     A.   That's correct.
2     Q.   The file was produced to Complaint Counsel
3  and labeled -- I'm going to read this slowly,
4  ma'am -- capital P, Partial, Manufacturers, capital
5  M, underscore data, underscore 5 dash 20 space 2XLS.
6          Who gave it that label?
7     A.   That was probably the label given by --
8  given to it by California Survey Research.
9     Q.   Was there a file number 1?



10     A.   There could have been an incomplete version
11  of this file.  I asked for reports of the results,
12  and so I think I may have gotten one that may have
13  had maybe the first four or five responses, and they
14  just tacked on the others as we completed
15  interviews.
16     Q.   Do you have a copy of the earlier file?
17     A.   I may.  I don't -- I don't recall.
18     Q.   If that was not produced to us, I assume
19  you'll be willing to produce that to us?
20     A.   I don't have any problem with that.
21     Q.   If we look at your report, page 27, the
22  sentence beginning with the very last two words on
23  the page --
24     A.   Mm-hmm.
25     Q.   -- it's really on page 28, but we'll start
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1  on page 27.  "Ten customer representatives
2  participated in a telephone interview carried out by
3  interviewers employed by California Survey Research
4  Services."
5          Have I read that correctly?
6     A.   You have.
7     Q.   Why does what's been marked as Stewart 10
8  contain data from only eight companies?
9     A.   I don't know.  They should carry -- there



10  should be ten.  Perhaps you got the wrong file, but
11  there were ten companies.
12     Q.   If you have access to those two additional
13  companies, I assume you'll provide that to us?
14     A.   Be happy to do it.
15     Q.   Is there anything else that Complaint
16  Counsel could do to get that information?
17     A.   I -- I'm certain that I can -- I can find
18  the other two responses.  It just looks like an
19  incomplete version of the data file.  So I'm certain
20  that there is a version of this that has the ten
21  customers in it.
22     Q.   Am I correct that looking at this data, 1,
23  where it's -- you know, take a look at the first
24  page.  1 means that the respondent answered yes, and
25  2 means that the respondent answered no.
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1     A.   That would be correct.
2     Q.   And if you look back at the screenshots to
3  take a look at the questions, Question 5 asks, "Is
4  biodegradability an important consideration in your
5  selection of the plastic materials and supplies used
6  in production and packaging in your organization?"
7  Have I read that correctly?
8     A.   You have.
9     Q.   The data in Exhibit 10 includes only one



10  response to that question; correct?
11     A.   What we have here includes only one response
12  to that question.  Again, it looks to me like this
13  is simply an incomplete file.
14     Q.   And you believe there's a more complete file
15  out there somewhere?
16     A.   I do.
17     Q.   And it would be possible to obtain that if
18  it hasn't been produced to Complaint Counsel?
19     A.   I'm certain of that.
20     Q.   You understand these eight survey
21  respondents to be ECM customers that purchased the
22  ECM additive; correct?
23     A.   That's correct.  Or representatives of the
24  organizations purchased.
25     Q.   Let me just back up to something that's
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1  probably self evident.
2          But with respect to Question 5A, where
3  there's only one response, in the event because
4  maybe I've missed it or because you haven't produced
5  it to us yet, you would agree with us that neither
6  the court nor Complaint Counsel can make reasonable
7  assessment of the results of Question 5A; correct?
8     A.   I absolutely agree.
9     Q.   Again, I think you just answered, but I'll



10  ask again.  You understand that these eight survey
11  respondents in the Manufacturers Pilot Study that
12  we're aware of are customers who purchased the ECM
13  additive; correct?
14     A.   They are representatives of customer
15  organizations, yes.
16     Q.   Why would a plastic productions manufacturer
17  purchase the ECM additive if that manufacturer was
18  not interested in making their products
19  biodegradeable?
20     A.   I don't know.
21     Q.   And you're not offering -- well, let's
22  actually go to Question 8.  Question 8 is "Does the
23  term biodegrade suggest or imply to you any amount
24  of time by which decomposition will occur?"
25          Did I read that correctly?
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1     A.   You did.
2     Q.   Now, if you'll return -- before we go
3  further, are you offering any opinions regarding the
4  responses you received to Question 8?
5     A.   Only in the most general form, and that is
6  that even amongst customer organizations, there is
7  variability in what the responses are, not
8  inconsistent with the variability we saw among the
9  end user customers.



10     Q.   Let's look at Question 6.  That question
11  asks "How would you define biodegradability?"
12  Correct?
13     A.   That's correct.
14     Q.   Let's take a look at the first answer.
15  "Using ASTM 6400" -- and then there's a "P" --
16  "Either that or ASTM D5511 P.  That's all."
17          Did I read that correctly?
18     A.   You did.
19     Q.   Do you have an understanding as to what ASTM
20  6400 refers to?
21     A.   Not in detail.  It's apparently a standard,
22  but I don't -- I'm not familiar with the standard.
23     Q.   And I understand that it isn't your area of
24  expertise --
25     A.   Yeah.
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1     Q.   -- but I'm going to ask you to assume that
2  it refers to ASTM P6400, which is a test that's
3  sometimes used to assess biodegradability.  And I'm
4  going to further ask you to assume that it's a test
5  that's run for less than a year.
6          Do you understand those assumptions?
7     A.   I do.
8     Q.   What does ASTM D5511 refer to?
9     A.   Again, it's a standard, but again, I -- it's



10  beyond my expertise.
11     Q.   Again, I'll ask you to assume that ASTM
12  D5511 is a test that is sometimes used to assess
13  biodegradability, and further assume that it's a
14  test that's run for considerably less than a year.
15  Do you understand those assumptions?
16     A.   I do.
17     Q.   Given those assumptions, it would be fair,
18  wouldn't it, to consider this person's response to
19  be one that understands biodegradation is something
20  that happens in less than a year?
21     A.   If the standards are what you represent,
22  yes, I would agree.
23     Q.   Let's look at the second response, the
24  ability to make materials dissolve within a year.
25  Is it fair to consider this person's response to be
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1  one that understands biodegradation is something
2  that happens in less than a year?
3     A.   I would agree with that.
4     Q.   Let's look at the next to last response on
5  the page, something that would break down, according
6  to ASTM 6400 standards.  Did I read that correctly?
7     A.   You did.
8     Q.   I'll again ask you to assume that ASTM D6400
9  is a test that is sometimes used to assess



10  biodegradability, and further ask you to assume that
11  it's a test that's run for less than a year.  Given
12  those assumptions, it would be fair, wouldn't it, to
13  consider this person's response to be one that
14  understands biodegradation is something that happens
15  in less than a year?
16     A.   Again, if the standard is as you represented
17  it, I think that's a reasonable interpretation.
18     Q.   And there's another person who responded --
19  I think it's toward the middle, fourth from the
20  bottom -- that the product will be completely
21  decomposed within one to three years.  Have I read
22  that correctly?
23     A.   You have.
24     Q.   So out of the eight, three could be
25  characterized, based on assumptions that I've given
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1  you, as giving timeframes of a year or less, and the
2  fourth gave one to three years; correct?
3     A.   That's fair.  Yes.
4     Q.   Why didn't you ask ECM's customers how they
5  understood ECM's claim that its additive renders
6  plastic 100 percent biodegradeable?
7     A.   Because I wasn't attempting to test ECM's
8  claims.  I was, again, as in the consumer survey,
9  attempting to test what the understanding of these



10  respondents was of what biodegradability means.
11     Q.   You may have just told me this, but you are
12  not offering any opinion then regarding how ECM's
13  customers understood ECM's claim that its additive
14  renders plastic 100 percent biodegradable, are you?
15     A.   That was not the purpose of the survey.
16     Q.   Why didn't you ask ECM's customers how they
17  understood ECM's claim that its additive renders
18  plastic biodegradeable within nine months to five
19  years, in most landfills?
20     A.   Because, again, I wasn't interested in
21  testing specific claims in this survey; I was
22  interested in understanding, gaining insight into
23  their general understanding of biodegradability as
24  it might relate to plastics.
25     Q.   You're not offering any opinion regarding
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1  how ECM's customers understood ECM's claim that its
2  additive renders plastics biodegradeable in nine
3  months to five years in most landfills?
4     A.   I am not.
5     Q.   Why didn't you ask ECM's customers how they
6  understood ECM's claim that its additive renders
7  plastic biodegradeable in some period greater than a
8  year?
9     A.   Again, this was not intended to test



10  specific claims of ECM.  It was intended to gain
11  insight into general understanding of
12  biodegradability, specifically within the content of
13  plastic and plastic products.
14     Q.   You're not offering any opinion regarding
15  how ECM's customers understood ECM's claim that its
16  additive renders plastics biodegradeable in some
17  period of time greater than a year, are you?
18     A.   I am not.
19     Q.   The pilot study was never rerun as a full
20  scale study, was it?
21     A.   It was not.
22     Q.   You were aware of what the pilot study
23  responses were before it was decided that the pilot
24  study would not be rerun as a full scale study;
25  correct?
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1     A.   I was.
2     Q.   Emord & Associates was aware of what the
3  pilot study survey responses were before it was
4  decided that the pilot study would not be rerun as a
5  full scale study; correct?
6     A.   Actually, I don't believe they were aware of
7  the specific results.  I had given them a brief
8  description, but I don't -- I don't think I had
9  shared the spreadsheet or the results with them



10  prior to our making a decision to not -- not to run
11  a full survey.
12     Q.   You had given them a description of the
13  results?
14     A.   Yes.
15     Q.   ECM was aware of what the pilot study
16  responses were before it was decided that the pilot
17  study would not be rerun as a full scale study;
18  correct?
19     A.   I don't believe that's correct either.  I
20  don't believe I shared any of the specific results,
21  other than a verbal description, which was largely
22  that there's a considerable degree of variability,
23  much as we found in the consumer survey, and it --
24  and that's, I believe, all that was communicated
25  prior to the decision not to run a larger survey.
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1     Q.   Was that the same verbal description that
2  you provided to Emord & Associates?
3          MR. AWERBUCH:  Objection; that's
4  attorney-client privilege.
5          THE WITNESS:  Well, I mean, first of all, I
6  don't think I would have provided it to ECM
7  directly.  It would have all been through Emord.
8  BY MR. COHEN:
9     Q.   But Emord & Associates was provided with a



10  general description of the survey results, just not
11  the specific survey results; correct?
12     A.   Well --
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  -- they were provided with my
15  verbal description of what I thought the results
16  were revealing, which was that there was a lot of
17  diversity in the responses.  And whether they
18  communicated that to ECM, I don't know.  I just know
19  that there was a decision made not -- not to proceed
20  with the larger survey, and part of that decision
21  was simply we had run out of time.
22  BY MR. COHEN:
23     Q.   You don't remember the entire -- the details
24  in full of that communication, though, do you?
25          MR. AWERBUCH:  Objection; you don't have to
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1  answer that communication to us.
2          THE WITNESS:  Well, and I don't remember the
3  details of the communication.
4  BY MR. COHEN:
5     Q.   Why was the pilot study not rerun as a full
6  scale study?
7     A.   I don't know all of the reasons that may
8  have gone into it.  I do know that we were -- we
9  were getting very close to the deadline for when the



10  report was due.  And I -- and I indicated that I did
11  not think we could get a full blown survey done in
12  time to meet the deadline, as I understood it.
13  And -- and that was part of my communication to the
14  attorneys, that given what we had learned about the
15  amount of time it took to reach these respondents, I
16  estimated that it would -- we were going to run out
17  of time before we could complete a full blown
18  survey.
19     Q.   Well, how many respondents would you need to
20  contact before you could complete a full blown
21  survey?
22     A.   Well, I indicated that I would like to --
23  would like to have contacted as many as 25 percent
24  of the people on the list.  That would have been
25  about 50-plus people.
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1     Q.   And you'll have to remind me when the
2  dates -- when was the pilot study concluded?
3     A.   Late May, maybe even early June, I believe.
4     Q.   Does the absence of a shared understanding
5  among consumers about a particular fact mean that
6  deception cannot occur?
7     A.   I'm sorry?
8          MR. COHEN:  Ma'am, if you can just read that
9  back, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  Does the absence of a
13          shared understanding among consumers
14          about a particular fact mean that
15          deception cannot occur?")
16          THE WITNESS:  Well, a deception can occur in
17  individual cases, so the question of whether
18  deception can occur is -- is yes, at least in the
19  individual case.  I'm struggling a little bit with
20  your question because it has, basically, a double
21  negative, the absence of a shared fact.  And I'm --
22  I don't know how to respond to that.
23  BY MR. COHEN:
24     Q.   It's only necessary that a legally relevant
25  minority of consumers share an understanding;
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1  correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  That's my understanding, yes.
4  BY MR. COHEN:
5     Q.   So let's assume there are 250 million
6  American consumers.  And if you have a better
7  ballpark, I'd be happy to adopt your assumption.  Is
8  my assumption all right?
9     A.   Sure.



10     Q.   Assume that each of those consumers hold a
11  different understanding for a product to biodegrade.
12  So there are 250 million different understandings.
13  Do you understand that assumption?
14     A.   I do understand that.
15     Q.   Further assume that 20 percent, or 50
16  million of those consumers, understand that the time
17  it takes for a product to biodegrade is some quantum
18  of time one year or less.  Do you understand that
19  assumption?
20     A.   I understand.
21     Q.   Can those consumers in that 20 percent be
22  deceived?
23     A.   Well, it can be, but that fact alone doesn't
24  mean they have been deceived.
25     Q.   What additional facts are necessary to
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1  establish that they have been deceived?
2     A.   That the belief was created by actions or
3  inactions of the manufacturer or the marketer and
4  that the belief was material to some behavior or
5  purchase decision.
6     Q.   Imagine that there's -- stick with the same
7  hypothetical.  Imagine that there's a hundred
8  marketers and they are all, in some minor way,
9  contributing to the false belief that's at issue



10  here.  Is that sufficient for liability of any one
11  of those marketers?
12     A.   I would -- I would need to know a great deal
13  more than you've indicated.  I'd need to know what
14  those marketers were doing, whether if what they're
15  doing is actually having an impact on consumers,
16  what other sources of information may be available.
17  You know, a major source of information about
18  biodegradability is actually the government, so I'd
19  like to have some understanding of the degree of
20  which their actions may be dominated by government
21  communications or the -- or the -- or the media
22  generally.  So I, you know, I -- I can't answer that
23  question in the abstract.
24     Q.   Let's go back to something we discussed
25  earlier in the day.  Let's assume that one of the
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1  marketers is capitalizing on consumers' false
2  beliefs with respect to biodegradation times, and
3  furthermore assume that that particular marketer is
4  doing so intentionally.  Would that be sufficient
5  for a finding of liability under the FTC Act?
6     A.   I -- you'll have to -- and we discussed this
7  earlier today.  You'll have to explain to me what
8  you mean by "capitalize."
9     Q.   Imagine that the marketer is aware that



10  consumers misunderstand what the word biodegradeable
11  means and the marketer knowingly undertakes a
12  campaign that they understand will mislead
13  consumers.  Is that sufficient for FTC Act
14  liability?
15     A.   Again, it could be, but it depends on --
16  depends on a lot of other, a lot of other facts.
17     Q.   So it might not be the case?
18     A.   It might not be the case.
19     Q.   Does the fact that some proportion of
20  consumers are skeptical of a claim mean that
21  deception can occur?
22     A.   Deception could occur.  Not everybody may be
23  skeptical, but to the extent that people discount a
24  claim and don't use it for decision making, for
25  those individuals it would not be material, so
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1  deception would not occur, but it certainly could be
2  the case that there certainly are consumers who are
3  not skeptical.
4     Q.   It's the case, isn't it, that sometimes when
5  consumers are surveyed, consumers who answer "I
6  don't know" to a question might have a view, but
7  just not one that the survey respondent feels
8  sufficiently certain to share?
9     A.   I guess.  I think we discussed that this



10  morning.  That is certainly the case.
11     Q.   Researchers might be able to learn that
12  respondent's view by probing or encouraging a
13  respondent to share his or her view; correct?
14     A.   That's precisely why we used a personal
15  interview on the telephone, was that we could
16  encourage those respondents to offer their opinions.
17     Q.   And there actually could be a lot of reasons
18  why a consumer doesn't feel sufficiently certain to
19  share his or her view on the first inquiry; correct?
20     A.   That's correct.
21     Q.   We don't need to go through them all, but
22  one might be the prospect of embarrassment if they
23  got it wrong?
24     A.   That's a possibility.
25     Q.   All right.  Just quickly 'cause you're an
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1  expert in this area, are there other possibilities
2  that come up frequently?
3     A.   Maybe embarrassment.  May just be, you know,
4  an individual has a certain tolerance or lack of
5  tolerance or certainty or uncertainty.  They just
6  want to be sure before they offer an opinion.  There
7  could be -- there could be some social buttons,
8  desirability component that, you know, they don't
9  want to answer a question because they think it



10  reflects negatively on them or positively on them.
11  So there's a number of reasons.
12     Q.   One thing that struck me as particularly
13  interesting is that different people have different
14  understanding or beliefs as to how certain they need
15  to be before they feel comfortable answering a
16  question.
17     A.   Yes, that's correct.
18          And I'm going to stop you because I need to
19  take a break.
20          MR. COHEN:  That's okay.
21          (Recess)
22  BY MR. COHEN:
23     Q.   We were discussing the potential prospects
24  for embarrassment in the context of survey research.
25     A.   Or reasons why people may be reluctant to
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1  give responses and say "I don't know."
2     Q.   Very fair.
3          Is the prospect -- but the prospect for
4  embarrassment would be one such reason?
5     A.   In -- in some cases, yes, that's true.
6     Q.   Is the prospect for embarrassment greater in
7  an in-person interview like a mall intercept
8  interview or in a telephone interview with a live
9  interviewer?



10     A.   It would probably be greater with a live
11  interviewer in a mall.
12     Q.   Is the prospect greater for embarrassment in
13  a telephone interview with a live interviewer or in
14  an online survey?
15     A.   In most cases it would be greater, although
16  not large in the case of a telephone survey.
17     Q.   If a number of people have views as to the
18  correct answer to a question, but not complete
19  confidence, one would expect them to be more likely
20  to answer "I don't know" in a telephone survey with
21  a live interviewer than in an online survey;
22  correct?
23     A.   I need you to read that back.
24          (The previous question was read back
25          by the court reporter as follows:
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1              "QUESTION:  If a number of people
2          have views as to the correct answer
3          to a question, but not complete
4          confidence, one would expect them to
5          be more likely to answer 'I don't
6          know' in a telephone survey with a
7          live interviewer than in an online
8          survey; correct?")
9          THE WITNESS:  No, I wouldn't agree with



10  that.
11  BY MR. COHEN:
12     Q.   Why not?
13     A.   Just as embarrassment could work in the
14  direction of people not wanting to respond because
15  they may be wrong, it could also work in the
16  direction of people being embarrassed because they
17  can't give an answer.  And, you know, the fact that
18  there is a live person, there is actually a
19  motivator for people to respond.  So I -- I wouldn't
20  say that they're greater, that one is greater than
21  the other in -- in that particular context.
22     Q.   Assume that some portion of people who
23  answer "I don't know" when asked about a
24  biodegradation time, regardless of the motive method
25  of survey, actually have a view as to the correct
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1  answer.  Do you understand that assumption?
2     A.   I think -- I mean, there's an assumption
3  here that there is a correct answer.
4     Q.   No, I'll withdraw the question and I'll
5  repeat it because I don't mean to suggest that there
6  is a correct answer.  I'm merely meaning to suggest
7  that the person may think there's a correct answer.
8     A.   Fair enough.
9     Q.   Assume that some portion of people who



10  answer "I don't know" when asked about
11  biodegradation time actually have a view as to the
12  correct answer; do you understand that assumption?
13     A.   I do.
14     Q.   Given that assumption, do you have any
15  reason to believe that those people, as a group, are
16  demographically different from people who gave
17  responses other than "I don't know"?
18     A.   It is -- it is conceivable that they may be
19  different in terms of their perceived self
20  efficacy -- that is, their sense of personal control
21  and personal knowledge of the world, and generally,
22  we find that people who are stronger in self
23  efficacy tend to be people with more resources, more
24  highly educated, higher incomes.  So that in that
25  way, there may be a link between demographics and
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1  the tendency to say "I don't know."
2     Q.   I don't mean to be flip, but how confident
3  are you in that response?
4     A.   I think I'm pretty confident in that
5  response.
6     Q.   Given the assumption that I asked you to
7  make, do you have any reason to believe that people
8  who answer "I don't know" as a group would have a
9  different distribution of views than people who



10  express their views immediately?
11     A.   No.  There's literature on the "I don't
12  know" response, and that literature generally finds
13  that you don't really change the distribution of
14  responses substantially based on, kind of, forcing
15  people not to have -- not to use "I don't know."  So
16  we'd have fewer people who make the response.
17     Q.   Assume that some portion of people who
18  answer equivocally when asked about biodegradation
19  time actually have a view as to the correct answer.
20  Do you understand that assumption?
21     A.   Again, they have a view that they know the
22  correct answer?
23     Q.   That's correct.
24     A.   Okay.  Yes.
25     Q.   I'm not saying there is a correct answer.
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1     A.   Okay.
2     Q.   I'm saying that they're answering
3  equivocally.  They're saying, "It depends.  I'm not
4  entirely sure."  Something along those lines.  An
5  equivocal answer.  Assume that some portion of
6  people who answer equivocally, when asked about
7  biodegradation time, actually have a view as to the
8  correct answer.  Do you understand that assumption?
9     A.   When you say "answer equivocally," what do



10  you mean?
11     Q.   Let me withdraw the question and say -- let
12  me -- I'll withdraw the question because I think
13  you're raising a fair objection.  Let me ask you
14  something else.
15          What's a protest response?
16     A.   A protest response can take one of two
17  forms.  One is a protest to being involved in a
18  survey -- that is, so, you know, I don't like being
19  interrupted in trying to get my contact -- my
20  content on Google Survey, so I respond by saying get
21  out of here.  That's a protest.
22          Another protest response would be one that
23  is offered as -- more as a substantive opinion.  You
24  know, I -- you know, I want to protest my view that
25  all products should be biodegradeable or, you know,
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1  no products are biodegradeable, where people
2  actually have a point of view that they're trying to
3  express.
4     Q.   In fairness, the first example you gave was
5  an example involving the Internet, and I don't think
6  that's an unfair example, but isn't it also a
7  protest response if someone gets a call from a
8  telephone researcher and hangs up the phone?
9     A.   Sure.  I would agree that they don't like



10  being interrupted.
11     Q.   Assume that some portion of people who give
12  a protest response when asked about biodegradation
13  time actually have a view as to a correct answer;
14  they just don't want to give it because they don't
15  like being interrupted.  Do you understand that
16  assumption?
17     A.   I do.
18     Q.   Given that assumption, do you have any
19  reason to believe that these people, as a group, are
20  demographically different from people who gave
21  responses?
22     A.   They may be different demographically.  I
23  think it would depend on what the nature of the
24  survey was.  Some people are particularly more
25  educated people, more high -- people with higher
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1  incomes are less likely to want to respond to
2  surveys because they consider it an imposition on
3  their time.  But by the same token, we find that at
4  the other end of the income distribution there's
5  also a reluctance of people to participate.
6          So in some ways the -- the demographics kind
7  of wash out.
8     Q.   So the answer to my question is no?
9     A.   Well, it's a more subtle answer than that.



10  There are demographic factors at work, but because
11  there are multiple factors at work there's a
12  canceling effect that tends to occur in the
13  aggregate.
14     Q.   Understood.
15          So I think I understand.  There may be some
16  demographic differences, but there are enough
17  demographic differences that they -- and such
18  demographic differences that they're offsetting, so
19  there's no net effect?
20     A.   That's correct.
21     Q.   Given the assumption that I've asked you to
22  make, do you have any reason to believe that such
23  people providing protest responses as a group would
24  have a different distribution of views than people
25  who express their views immediately?
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1     A.   I -- I don't know one way or the other.
2  Again, I think it would depend on the issue.
3     Q.   And you're not giving an issue about that in
4  this matter, are you?
5     A.   I'm not.
6     Q.   In what respect, if any, is the population
7  in Professor Frederick's survey not properly chosen
8  and defined?
9     A.   First of all, we don't know what the



10  population is.  So without a definition of the
11  population, it's very difficult to know whether it
12  has been chosen properly.
13     Q.   Is it not properly chosen and defined for
14  any other reasons?
15     A.   Well, it's just not defined.  It's not clear
16  who is in the population.  So we start with an ill
17  defined population, and then we can move to the
18  sampling frame, and it's not clear the sampling
19  frame is representative of that undefined
20  population.
21          So it's a -- you know, it's just a problem
22  that builds on itself.  I mean, if you can't define
23  the population, you can't know whether the sample
24  represents that population.  If you don't know what
25  the sampling frame is, you can't determine whether



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



62 (Pages 245 to 248)



245



1  the sample is representative of the population, and
2  you sure can't tell anything if the sampling -- if
3  the unknown sampling frame reflects an ill defined
4  population.
5     Q.   Assume that Professor Frederick's chosen
6  defined population is American consumers.  What, if
7  anything, would be problematic with that definition?
8     A.   Well, there's nothing wrong with that
9  definition of the population.  Now the problem



10  becomes one of the sampling frame.
11     Q.   Okay.  We'll move to the sampling frame in a
12  moment.  We'll move to the sampling frame now.
13          In what respect, if any, is the sample
14  chosen in Professor Frederick's study not
15  representative of the population of American
16  consumers?
17     A.   It is -- it is selected based on people's
18  presence at a particular web -- at a small number of
19  specific websites that -- that are not
20  representative of even people who traffic the
21  Internet.  That's the primary reason.
22     Q.   Are there other reasons?
23     A.   They -- they are not representative because
24  they have been intercepted, largely against their
25  will, which is atypical of the typical survey
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1  research situation.  It is -- they are not
2  representative in the sense that they are -- they
3  may not be, as I indicated in my report, they may
4  not be who they represent themselves to be.  We have
5  no way of knowing who these people are.  That's what
6  makes them nonrepresentative.
7     Q.   Are there any other objections related to
8  the representativeness of Professor Frederick's
9  sample or to Google Consumer Surveys that you have



10  not mentioned in your report?
11     A.   I don't believe so.
12     Q.   You did mention that one issue with the
13  representativeness of the Google Consumer Surveys
14  sample is that people are being, in effect, surveyed
15  against their will; did I understand that correctly?
16     A.   That's correct.
17     Q.   How is that different from someone who gets
18  a telephone call that maybe they don't want to
19  receive?
20     A.   It's -- it's different in the sense that in
21  order for an individual to access content that
22  they're interested in, they have to perform some
23  action.  So this interferes with a motivated
24  behavior in which they're engaged.  The telephone
25  call, they may not want to participate, they may
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1  just want to hang up, but it doesn't interrupt
2  their -- their -- their goal driven behavior.
3  They're not trying to accomplish something else.
4  Yeah, it's interruption, but sorry, I don't have
5  time.  You hang up.  It doesn't interfere with a
6  more goal driven behavior, which is what happens
7  with Google Survey.
8     Q.   Is there any literature that you're aware
9  of, that indicates that the interference with the



10  sort of goal driven behavior that Google Consumer
11  Surveys capitalizes on results in biased results?
12     A.   As I think I indicated earlier, Google
13  Surveys has been around for a very short period of
14  time, so there's very little literature that speaks
15  to the validity or the biases that may be present,
16  beyond what we've talked about earlier.
17     Q.   My question was specific to not -- Google
18  Consumer Surveys is an example, but is there
19  literature, more generally -- it could be from 50
20  years ago -- that talks about the fact that the
21  nature of a survey is such that interferes with some
22  form of minor goal driven behavior, means that the
23  results that that survey produces are likely to be
24  skewed or inaccurate in some way?
25     A.   I'm sure there is.  I can't identify it as I
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1  sit here this afternoon.
2     Q.   Assume that the sample Professor Frederick
3  chose is imperfectly representative but still more
4  representative than the sample you chose in your
5  consumer study.  Given that assumption, would you
6  contend that Professor Frederick had failed to
7  choose a sample adequately representative of the
8  population?
9     A.   Well, first of all, I just reject the



10  premise.  It is not a sample that is more
11  representative than the one I chose.  So I mean,
12  you're basically asking me to assume something
13  that's factually incorrect.  But if I make the
14  assumption, then -- then clearly, the answer has to
15  be yes.  I mean, you're asking me, you know, is
16  black black?  Well, of course black is black, you
17  know.  But if I'm looking at a white piece of paper
18  and you say, "That's black.  Assume that that's
19  black.  Is it black?", you know, under that
20  assumption I have to say yes, but it's -- you know,
21  it -- it's not an accurate representation of the
22  facts.
23     Q.   In what respect, if any, was the data
24  gathered in Professor Frederick's studies not
25  accurately reported?
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1     A.   He doesn't code -- again, we've been through
2  this.  He doesn't code almost 40 percent of the
3  responses, including responses that are clearly
4  plausible responses.  He transforms data in ways
5  that makes it very unrepresentative of what the
6  individual actually said.
7     Q.   You're not contending that Professor
8  Frederick falsified data, are you?
9     A.   No.  I'm saying he -- I'm not saying he



10  invented the data, made up the data.  I'm simply
11  saying the way he treated the data was highly
12  unusual, highly selective, and does not adequately
13  represent what the data actually show.
14     Q.   You're not contending that the data received
15  from Google Consumer Surveys shows one thing, but
16  Professor Frederick reported it as something else,
17  are you?
18     A.   Yes, actually, I am.
19     Q.   In what respect are you making that
20  contention?
21     A.   Well, when he -- when he reports percentages
22  and he doesn't include in the denominator responses
23  that he did not code, and those responses are
24  40 percent of the sample, he's basically inflating
25  percentages.  And that's -- that's an inaccurate
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1  presentation of the data.
2     Q.   That strikes me as a dispute with his
3  statistical methodology, not an issue of accurate
4  reporting of the data.
5     A.   No.  That's a problem with accurate
6  reporting of the data.  Statistics are summary of
7  the data.  And to the extent that he misreports,
8  misuses statistics, he is not being accurate.
9     Q.   What's the basis for your belief, if you



10  have one, that Google Consumer Surveys does not
11  accurately report the data it collects?
12     A.   I didn't say that it does not accurately
13  report the data it collects.  What I said was he did
14  not accurately report the data because of the way he
15  treats it.
16     Q.   You don't contend then that Google Consumer
17  Surveys does not accurately report the data it
18  collects?
19     A.   I have no way of knowing one way or the
20  other, and that that was not my opinion.  My opinion
21  was the data are not accurately reported by
22  Dr. Frederick.  And I've given you the reason for
23  that.  He ignores a very substantial amount of data
24  that includes highly plausible responses.  He
25  transforms the data in ways that are inappropriate.



251



1     Q.   In what respect, other than what you've
2  already told me, did Professor Frederick not analyze
3  the data he collected in accordance with accepted
4  statistical principles?
5     A.   I've given you the reasons.
6     Q.   What statistical principle or principles did
7  Professor Frederick violate?
8     A.   One, he does not base his statistics on all
9  of the available data.  Almost 40 percent of the



10  responses are ignored in the computations that he's
11  made.  He's also transformed data in ways that are
12  non representative of what the data actually
13  indicate.  And if you look at what he has done in
14  terms of coding, he doesn't even follow his own
15  rules consistently, in many cases.
16     Q.   Can you quantify "in many cases"?
17     A.   I have not attempted to do a specific count.
18  We have -- I have only had the data in a -- in a
19  reasonably manageable analyzable form since late on
20  Friday, I believe, so I haven't been able to
21  quantify it.
22     Q.   You would agree, though, that there is some
23  number where inconsistent analysis of the data
24  between, let's say, coders is too insubstantial,
25  given the volume of data, to affect the results?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I don't know what results
3  we're talking about.  I mean, I -- the data are so
4  poorly organized and so poorly analyzed that I -- I
5  don't know how to talk about an insubstantial
6  problem.  I mean, it's like -- it's like saying I've
7  got a barrel of rotten apples; might there be one
8  that's not rotten somewhere in the barrel?
9  Possibly, but there's so much that's rotten that you



10  would have difficulty finding it.  And so there --
11  you know, there's this little trivial problem that's
12  insubstantial, but all the rest are okay.
13          That's not the case with this data.  It's
14  fundamentally flawed data.  And you can't pick one
15  little problem and say, well, it didn't happen very
16  much, because it's not one little problem; it's
17  multiple problems that make this data completely
18  useless.
19  BY MR. COHEN:
20     Q.   Let's mark -- let me just be clear.
21          You've identified, I believe, three
22  statistical principles that Professor Frederick did
23  not follow.  Are there others?
24     A.   That's -- those are the ones that occur to
25  me this afternoon.
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1          MR. COHEN:  Let's mark Professor Frederick's
2  report as Stewart 11, unless I lost track.
3          (Plaintiff's Exhibit 11 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6     Q.   Which questions, if any, do you contend are
7  unclear enough to render them invalid?  And you'll
8  note that in Appendix A there's a list of all of the
9  questions.



10     A.   Well, I'm not sure that I follow your
11  questioning here in the context of what we were just
12  talking about, so you need to help me.  Are we
13  talking about analysis, or are we talking about the
14  questions?
15     Q.   I won't help you.  We're talking about the
16  questions.
17          The reason that I'm asking is that your
18  report says Professor Frederick's questions are
19  unclear, but it doesn't identify any specific
20  questions.  So now I would like you to identify the
21  specific questions that are unclear.
22     A.   Okay.  All the questions are unclear to the
23  extent that they are interpreted, as he does, to be
24  evidence of fact.  These -- to ask people -- in
25  contrast to what I did, where I was asking people



254



1  for opinions and -- and not a statement of fact,
2  what he is doing is asking questions that he is then
3  transcribing into a statement of fact.  And I -- I
4  genuinely believe that if people had been asked,
5  like, Question 1A, "If a package is labeled
6  biodegradeable, how long will it take to
7  decompose?", okay, and were then given a whole
8  variety of qualifiers or caveats, you would get very
9  different responses.



10          So, for example, if you were to say if a
11  package -- or let's -- let's be more specific.  If a
12  piece of paper or the package of a ream of paper is
13  labeled biodegradeable, how long will it take to
14  decompose?  If a bicycle is labeled biodegradeable,
15  how long will it take to decompose?  If a package is
16  labeled biodegradeable and it were put in your
17  backyard, how long would it take to decompose?  If
18  it were biodegradeable and it were put into a
19  landfill, how long would it take to decompose?  The
20  results of my survey show that quite a number of
21  respondents have a clear understanding that there is
22  no definitive answer to these types of questions,
23  absent a variety of qualifiers.
24          And so to the extent that these things are
25  asked without qualification, they're really --
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1  they're really unclear.
2     Q.   If I understand you correctly, all of
3  Professor Frederick's questions are unclear for the
4  reason you just articulated.  Are there any -- are
5  they all unclear, or are any specific questions
6  unclear for any other reasons?
7     A.   Well, again, I think when you have a
8  question like Federal regulators should not permit a
9  product to be labeled biodegradable unless it



10  biodegrades within this time period, and then people
11  were asked for a time period, you know, without --
12  without qualifiers, I don't know how people can give
13  you a reasonable response to that.
14     Q.   And what was the sort -- what would be the
15  sort of qualifier that you're looking for there?
16     A.   The qualifiers might include the type of
17  material, the context in which it biodegrades --
18  very similar to the other questions.  I mean,
19  there's simply no context put around this, coupled
20  with the fact that Federal regulators should not
21  permit -- I mean, what does that -- what does that
22  mean?  Which Federal regulators?  What does it mean
23  "should not permit"?  You know, does it mean that if
24  something is actually superior in terms of its
25  biodegradability, that a marketer should be
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1  forbidden from -- from communicating that point of
2  superiority?  I mean, there's -- there's -- there's
3  no effort here to capture competitive advantage or
4  differences among products.  It's asked all in the
5  abstract, as though something is biodegradeable or
6  it's not when we know that there are degrees of
7  biodegradability that are not reflected in the
8  survey.
9     Q.   So if I understand you correctly, there are



10  the problems you just articulated with 2A, and then
11  there's the problem with all of the questions
12  regarding the lack of qualifiers.
13          Are there other questions that are unclear,
14  for various reasons?
15     A.   Well, again, I think you're asking people
16  for very specific information, factual information,
17  that -- that most people are just unlikely to know.
18  So you show people a label and you say, "If you saw
19  this on a water bottle, how long would it take to
20  decompose?"
21     Q.   Is that a reason for the question being
22  unclear or just a different type of problem with the
23  question?
24     A.   Well, it's -- it's unclear.  Again, it
25  doesn't include appropriate caveats, qualifiers.
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1  And coupled with that, there's no reason to believe
2  that whatever the response that the respondent
3  gives, it has any basis in fact or in information.
4  So as I did in my survey, you can ask their opinion,
5  but it really is not a statement of fact.
6     Q.   Are there other reasons or specific
7  questions why you -- are there other specific
8  questions that you believe are unclear or other
9  reasons why you believe that all of the questions



10  are unclear?
11     A.   Most of my problems are related to what I've
12  already articulated, and that's simply that
13  there's -- there's simply inadequate information to
14  provide a basis for an answer in most of these
15  cases, even if the individual had an answer that was
16  based on fact.  And being as the results of my
17  survey clearly indicate, many people are aware that
18  there are qualifiers, there are caveats, that if
19  they're provided, you know, influence their
20  response.
21     Q.   Which, if any, of Professor Frederick's
22  questions do you contend are leading?
23     A.   I may not have a complete catalog, but I
24  believe 2A, 2B, 2C, 2D, 2E, the answer to the
25  question is really kind of embedded in the -- in the
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1  question.  There's an assumption here that, you
2  know, people should not be allowed to -- or
3  marketers should not be allowed to mislead.  So
4  there's a -- there's a premise here, you know, that
5  sets -- sets these things up as is it misleading --
6  well, it might not be misleading, but you've got a
7  question that sort of starts with, you know, I
8  consider it misleading if it failed to fully degrade
9  within this amount of time.  You know, that is



10  suggesting wrongdoing.  It's implanting an idea in
11  people's heads that I think is simply inappropriate.
12     Q.   Are there others?
13     A.   I believe that 15A, 15B are certainly
14  leading 'cause of what they suggest to the
15  respondent is they ought to simply do some
16  multiplication to arrive at an answer.
17     Q.   And are there others?  I see you're at the
18  end.
19     A.   I am at the end.
20     Q.   So there are no others?
21     A.   Not that I can identify.
22     Q.   Did the respondents in Professor
23  Frederick's -- strike that.
24          In what respect, if any, was Professor
25  Frederick's study not conducted by qualified



259



1  persons, following proper interview procedures?
2     A.   It was not double blind.  He was using --
3  apparently, was using students to -- to do coding.
4  You know, these were not trained professional market
5  researchers.  And -- and very clearly, as we've
6  discussed, there were problems with -- with
7  sampling.  I mean, there -- there were problems with
8  way that data were coded.  I mean, these were all at
9  variance with accepted, you know, research methods.



10     Q.   Qualified persons following proper interview
11  procedures isn't really a metric that applies to
12  Internet surveys, is it?
13     A.   But it is.  I mean, you still have -- you
14  have an automated interview, but to the extent that
15  you're using Google Survey and it's not really a
16  survey, it's a pay wall, that's not accepted
17  procedures.  And as I've indicated earlier, Google
18  Survey, in my view, is not a market -- professional
19  market research firm, so they -- you know, they're
20  not qualified, by any stretch of the imagination.
21  Maybe they will be in ten years, but they're not
22  qualified by any stretch of the imagination to be
23  engaged in survey research.  And, in fact, that's
24  not actually their purpose in setting up Google
25  Survey anyway; it's simply a way to monitor content
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1  on the web.
2     Q.   Did the respondents in Professor Frederick's
3  survey know who sponsored his survey?
4     A.   Not to my knowledge.
5     Q.   Did Google Consumer Surveys know who
6  sponsored Professor Frederick's surveys?
7     A.   Not to my knowledge.
8     Q.   And the survey is double blind in that
9  regard, isn't it?



10     A.   No, it's -- it's not double blind because
11  you had people who were engaged in the coding, which
12  is part of the analysis and part of making ready the
13  data, who were very much aware of the purpose and
14  sponsor of the research.
15     Q.   But the respondents and the data collector
16  were not aware of the purpose of the research, were
17  they?
18     A.   Well, I would submit that the person doing
19  the coding is actually a part of the data collector.
20  There's a term that we use called "making data," and
21  when you're coding, what you're really doing is
22  making data.  And so that's a part of the -- of
23  the -- that's a part of the data collection process.
24  And to the extent that your coders are not blind to
25  the sponsor and the purpose of the research, you
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1  know, it -- it's not -- it's not double blind.
2     Q.   What evidence did you have -- do you have,
3  if any, that the coders who worked for Professor
4  Frederick made errors?
5     A.   I did spot some cases where rules did not
6  appear to be followed appropriately.  And -- and it
7  also appears to me that decisions about how certain
8  things were to be coded -- are not coded -- were
9  really problematic.  As we talked about before, when



10  you're not coding almost 40 percent of all the
11  responses, that's -- that's a problem, and a trained
12  coder would have identified that as a problem.  And
13  at minimum, those data would have been coded, but
14  they were not.
15     Q.   At the first part of your answer, you said
16  you'd spotted errors.  Can you identify any in
17  particular?
18     A.   I'm not going to be able to find them out of
19  29,000 records as I sit here this afternoon, but
20  there were cases where nonnumeric data was, in fact,
21  given a numeric code, there were cases where numeric
22  data was coded inconsistently.  And so there --
23  there -- there are -- there are some errors in the
24  data.
25     Q.   Are you offering any opinions in this case
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1  regarding the data coded in Professor Frederick's
2  studies relative to the data that was not coded,
3  other than the opinions your report contains?
4     A.   I think my opinions in my report are pretty
5  consistent, that the -- I would simply elaborate
6  that any statistics that are computed based on the
7  data, that ignores the uncoded responses is a
8  misrepresentation of the data.  I think I say that
9  in my report.  I just want to be sure that I'm on



10  the record as making that clear.
11     Q.   You understand that in his initial report
12  Professor Frederick did not code data in which the
13  survey respondent provided a numeric response but
14  not a unit of time; correct?
15     A.   That's what I understand, although I think
16  there are some examples where that was done.
17     Q.   You understand that that's the rule that, at
18  least, he was attempting to implement?
19     A.   I do understand that.  Yes.
20     Q.   What understanding do you have if any,
21  regarding the number of responses that Professor
22  Frederick did not code because the survey responded
23  provided a numeric response, but not a unit of time?
24     A.   As I sit here today, I don't know a number.
25     Q.   You're not offering an opinion, are you,
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1  regarding whether as groups, people who respond to
2  questions asking for estimated biodegradation times
3  and respond with only a number hold different views
4  regarding biodegradation times than those who
5  respond with a number plus a unit of time; correct?
6     A.   I hadn't thought about it.  It would -- a
7  number alone without a unit of time would be
8  difficult to interpret.
9     Q.   So the answer to my question as to whether



10  you're offering an opinion is yes or no?
11     A.   Well, I think it's a part of the larger
12  opinion related to the problems with the coding of
13  the data.
14     Q.   Prior to my question, you hadn't considered
15  it?
16     A.   I hadn't considered that specific problem.
17  I mean, I certainly identified cases of that, but
18  I -- you know, the coding is such a mess and so
19  poorly done I had not tried to identify every
20  possible way it might -- it might be wrong.
21     Q.   And the specific question that I asked is
22  not something you addressed in your report, is it?
23     A.   I think that's correct.  Yes.
24     Q.   Let's focus on two categories of survey
25  response data that Professor Frederick collected in
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1  response to questions asking for biodegradation
2  time.  The first category is numbers plus a unit of
3  time, like 1 year, where 1 is the number and year is
4  the unit, or 30 days.  Do you follow me so far?
5     A.   I do.
6     Q.   The second category is only numbers, like 1
7  and nothing else or 30 and nothing else.  Do you
8  follow me?
9     A.   I do.



10     Q.   Assume that the numbers in the first
11  category have approximately the same distribution as
12  the numbers in the second category.  Given that
13  assumption, is it reasonable to assume that as a
14  group, survey respondents in the first category have
15  similar views regarding biodegradation time as
16  survey respondents in the second category?
17     A.   No.
18     Q.   Why not?
19     A.   Because we don't know what unit they're
20  referring to.  Somebody says 1 without any time, it
21  could be -- and we see this in the data -- it could
22  be 1 second, 1 minute, 1 day, 1 week, 1 year -- just
23  the number 1 alone without a unit doesn't -- doesn't
24  give us any information.  And absent that
25  information, there's no way you can draw any
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1  conclusions about the, you know, the comparability
2  of the distributions of those responses with a unit
3  of time, versus, those without a unit of time.
4     Q.   Assume hypothetically that in response to a
5  particular question regarding biodegradation time,
6  the number of 1 year responses -- and I'm -- this is
7  an assumption -- is 10 percent.  Further assume that
8  the number of responses that is just 1 is also
9  10 percent.  Is it your contention that no



10  inferences can be drawn from that data?
11     A.   No because the 1, the 1 could refer to any
12  unit of time.  And, in fact, it may refer to -- for
13  different respondents, it may refer to different
14  units of time.  So there's -- there's nothing you
15  can really do with that data.
16     Q.   You're aware that ECM is asserting a
17  sophisticated customer defense, are you not?
18     A.   I -- I don't know what they're asserting,
19  but I certainly had that conversation with them
20  about sophisticated customers, yes.
21     Q.   Do you understand ECM to be arguing in this
22  case, that it could not have deceived its customers,
23  in part, because they are sophisticated?
24     A.   Again, I have not been privy to all of the
25  pleadings and legal arguments in the case, but it's
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1  my understanding that that is a part of their
2  contention, yes.
3     Q.   Do you also understand ECM to be arguing in
4  this case that it could not have deceived and used
5  consumers because they're unsophisticated?
6     A.   I'm -- I'm less aware of that that
7  particular argument.  I don't know what the -- I
8  don't know what the nature of that argument would be
9  other than if people are completely unaware of the



10  meaning of something, they can't use it.  But I -- I
11  don't have any real information to address that.
12     Q.   Well, let's assume that is, in fact, the
13  argument, that because people are unsophisticated,
14  they're not aware of what biodegradation means and,
15  therefore, they can't be deceived.  Do you
16  understand that ECM is asserting that position?
17     A.   I -- I've certainly had that conversation
18  with them.  Again, I don't know exactly what they're
19  asserting.  I mean, as I said, I'm not privy to all
20  of the legal arguments in the case.  I mean, I --
21  I'm aware that there -- there is that point of view.
22     Q.   So there is the point of view that ECM could
23  not have deceived and used customers because they
24  are unsophisticated?
25     A.   Yes.  I don't know what the legal argument
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1  is, but I do understand the consumer behavior
2  argument, yes.
3     Q.   Let's back up for a moment.  We were talking
4  before about the circumstance where people gave
5  units without a measure of time, versus, units and a
6  measure of time.  Do you recall that conversation
7  just a few minutes ago?
8     A.   I do.
9     Q.   And you indicated that there was nothing



10  useful that could be accomplished or inferred from
11  the data where people gave only units?
12     A.   That's correct.  Well, only numbers, not
13  units.
14     Q.   Only numbers, that's what I mean.
15          Let's say -- I want you to assume that
16  people, 10 percent of people gave as a response 30
17  days -- so it's a -- it's a number and a measure of
18  time -- and approximately 10 percent of people just
19  said 30.  Is it a reasonable inference that the
20  people who just said 30 meant 30 days?
21     A.   No, it's not a reasonable inference.  30
22  could refer to 30 years.  You know, so there's --
23  you know, possibly some meant that but some didn't,
24  and you don't know, so you really can't use the
25  data.
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1     Q.   If it were the case -- and we've pointed,
2  I've pointed to the 1 and 30, but there's obviously
3  a number of different numbers and combinations that
4  I could point to -- that the overall distribution of
5  numbers and units provided is similar to the overall
6  distribution of numbers provided?
7          Is it at that point a reasonable inference
8  that the views with respect to biodegradation time
9  are same in both categories?



10     A.   No.
11     Q.   Why not?
12     A.   Because you're mixing apples and oranges.
13  You know, so what that the distributions are the
14  same or similar?  That tells you nothing about what
15  the responses really mean.  The distributions could
16  be very similar, but it could be because whatever
17  the number is, is a mixture of, you know, 30 days,
18  30 weeks, 30 years.  And it comes out, you know, the
19  same as people who said -- who said 30 years, let's
20  say.  You know, the distributions are constructed
21  from completely different responses.  Again, there's
22  nothing that you can do with data that lacks a unit
23  identifier.
24     Q.   Let assume that you're absolutely correct,
25  that for one particular number you can't draw any
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1  inferences.  I'm unclear as to why, if the overall
2  distribution of all numbers in both categories is
3  approximately the same, you can't draw an inference
4  from that.
5     A.   Well, now you've lost me.  I don't -- I
6  don't -- I don't even know now what distribution
7  we're talking about.  I don't know what you mean by
8  "all numbers."
9     Q.   Well, there are a number of numbers that are



10  given, that are associated with units, units of
11  time; correct?
12     A.   That's correct.
13     Q.   I'm making this up to make it easier.  One,
14  two, three, four, five, six, seven.
15     A.   Mm-hmm.
16     Q.   And then there are a number of numbers that
17  are given without numbers of time; one, two, three,
18  four, five, six, seven in the second category.
19  Okay.  Even if it's the case that you can't draw an
20  inference because the ones in the first category
21  happen to be roughly the same percentage as the
22  number of ones in the second category, why does that
23  mean that you can't draw an inference from the fact
24  that the overall distribution of all of the numbers
25  is approximately the same?
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1     A.   Because you don't have, you don't have
2  adequate information to -- to determine what that
3  actually means.  I can do two random draws from a
4  distribution that will very closely match one
5  another, just -- just based on chance alone.  That
6  doesn't mean -- I mean, that doesn't mean anything
7  other than, you know, there's some laws of
8  probability at work.  You have -- you have no basis
9  for placing any interpretation on those units, on



10  those numbers, that are not identified by units.
11     Q.   If I understand you correctly -- and I'm
12  sure you'll correct me if I've got this wrong -- is
13  that one possibility -- you seem to be excluding the
14  possibility that the views with respect to
15  biodegradation time in both categories are the same.
16  Are you excluding that possibility?  It is possible,
17  isn't it?
18     A.   Well, anything is possible.  I'm not
19  excluding that.
20     Q.   You're saying it's not proven?
21     A.   It's not proven.
22     Q.   And the reason that it's not proven, if I
23  understood you correctly, is that it could occur by
24  chance?
25     A.   It -- it certainly could occur by chance,
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1  yes.
2     Q.   And is there another reason, other than it
3  occurs by chance, it occurs because the fact, the
4  views are the same.  Is there a third thing out
5  there, a third consideration?
6     A.   No.  I mean, the most -- the most logical
7  explanation would be that it's a chance occurrence,
8  and, you know, you really can't draw inferences from
9  it.



10     Q.   Were there any emails, writings, or other
11  written communications of any sort between you and
12  the survey research firm CSRS that conducted your
13  studies?
14     A.   Not very many.  If -- if there were, there
15  probably was one with some cost estimates for the --
16  the pilots and the surveys, and I -- I would have
17  communicated to them a draft of the questionnaire.
18  And in the case of the Manufacturers Pilot I would
19  have sent him a copy of the customer list.  And
20  then, of course, you have reports that I have,
21  copies of the reports that I got on the progress of
22  the survey.
23     Q.   Before I continue -- and I apologize,
24  Mr. Awerbuch, you had mentioned that you were going
25  to produce the copy of the customer list that was
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1  provided to Dr. Stewart; correct?
2          MR. AWERBUCH:  Actually, I'm glad you
3  brought it up, Counsel.  We confirmed that we did
4  provide all the lists that we provided to
5  Dr. Stewart to you in our 331 production.
6          MR. COHEN:  Okay.  I'm not sure that that's
7  the case.
8          MR. AWERBUCH:  To the best of our knowledge,
9  of course, but we did confirm, as Dr. Stewart



10  testified, there were two lists, and we have
11  identified both lists that were sent to you -- the
12  original and the condensed one.
13          MR. COHEN:  And it's possible, from the
14  information you provided, to determine which
15  manufacturers were spoken to?
16          MR. AWERBUCH:  I don't know that that's
17  possible or not.
18          MR. COHEN:  So if additional information is
19  necessary in order to enable us to figure out who
20  was actually spoken to, you'll provide that to us?
21          MR. AWERBUCH:  We can discuss that.
22          THE WITNESS:  Well, I can tell you that they
23  don't know, I don't know.  And that's because I have
24  an obligation to maintain the confidentiality of the
25  respondents.  And so there's simply no way that I
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1  can share information on who was spoken to
2  specifically.
3  BY MR. COHEN:
4     Q.   So if I understand correctly, Emord &
5  Associates may have produced to us a list of
6  companies identified by number, but we don't have --
7  but we, Complaint Counsel, have no ability to match
8  those up with any names of any companies; that's
9  your understanding, Dr. Stewart?



10     A.   Well, no.  I -- what I'm telling you is that
11  the identities of the individuals who participated
12  in the pilot are simply not going to be available to
13  you.
14     Q.   And to whom are these available?  To you?
15     A.   I don't even know.
16     Q.   They're available to someone under your
17  control?
18     A.   Potentially, yes.
19     Q.   Are they available to Emord & Associates?
20     A.   No.
21     Q.   So Emord & Associates would not have
22  produced them to us?
23     A.   No.  They would have produced the list.
24  What I'm telling you is that the identity of the
25  specific respondents in a Manufacturers Pilot, they
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1  would not know.  I don't know, actually.
2     Q.   You do understand that giving us a number,
3  like a code, Case I.D. 00001, doesn't actually
4  enable us to learn anything about that survey
5  respondent; correct?
6     A.   You know exactly what the survey respondent
7  said.
8     Q.   But it doesn't enable us to tell who the
9  survey respondent was?



10     A.   That's exactly right.
11     Q.   So to the extent this is what Emord &
12  Associates produced to us, we don't know who the
13  survey respondents are; correct?
14     A.   No.  And let's be clear.  What they produced
15  to you were the lists that represented the sampling
16  frame for the Manufacturers Pilot.  I was very
17  careful to assure that no individual was identified
18  by name.
19     Q.   So Complaint Counsel, based on information
20  that has been produced to us to date, cannot
21  identify the manufacturers or the persons that
22  participated in the Manufacturers Pilot Survey;
23  correct?
24     A.   That is correct.
25     Q.   Who directly paid California Survey Research
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1  Services, or CSRS, to conduct the field work
2  associated with the surveys?
3     A.   I -- I don't know whether it was the client
4  or the attorney.  I believe the -- the invoice -- my
5  instructions were to send the invoice to Emord, but
6  I don't know who cut the check.
7     Q.   With whom is the contract with the work
8  with?  CSRS is the one party.  Who is the
9  counterparty?



10     A.   Well, the billing would have been sent to
11  Emord.
12     Q.   The billing was sent to Emord, but who was
13  the counterparty to the contract?
14     A.   Well, there was no written contract with the
15  survey research company.
16     Q.   Is it typical for there not to be a written
17  contract with the survey research company?
18     A.   It's very common, particularly when I'm
19  working with attorneys.
20     Q.   And why when you're working with attorneys
21  is it very common for there not to be a written
22  contract?
23     A.   Because attorneys manage their time so
24  poorly that there's not time to get contracts done.
25  I -- I often have to do surveys on very, very short
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1  notice.  There's simply not time to go through the
2  niceties of developing a contract.  So there's a
3  great deal that gets done, basically, on a
4  telephonic handshake.
5     Q.   What's your understanding as to why CSRS is
6  willing to undertake a $37,000 undertaking without a
7  written contract?
8     A.   Because I have a relationship with them.
9     Q.   If we assume that ECM BioFilm's paid CSRS,



10  then CSRS knew for whom it was conducting the
11  surveys; correct?
12     A.   Well, the President or the accounting people
13  would ultimately have known; that's true.  The
14  people who performed the work would not have known.
15     Q.   And you would have given me the same answer
16  if Emord & Associates paid CSRS?  The President and
17  accounting people might know for whom the work was
18  being done, but not the researchers and supervisors;
19  correct?
20     A.   That's correct.
21     Q.   What if a researcher or supervisor simply
22  typed in the marketing claim from question 5B in
23  Exhibit 2 into a search engine?
24     A.   I don't know what would transpire.
25     Q.   If ECM BioFilms would have popped up, that
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1  would have given the survey researcher an indication
2  as to who was sponsoring the survey; correct?
3     A.   Sure.  And if they had run into somebody in
4  an airport and overheard a conversation, that might
5  have happened too.  It's unlikely, but anything is
6  possible.
7     Q.   Has CSRS always been known by that name?
8     A.   At one time they were simply California
9  Survey Research, Inc., and I think they have changed



10  their name -- I don't know exactly when -- but to
11  California Survey Research Services, Inc.
12     Q.   Does CSRS have any corporate affiliates?
13     A.   Not to my knowledge.
14     Q.   What is the total number of surveys you've
15  conducted through CSRS and any predecessors to CSRS?
16     A.   I don't know.  Over 20 years, several dozen.
17     Q.   What's the total amount paid to CSRS and any
18  predecessors for those surveys?
19     A.   I haven't got a clue.
20     Q.   Is it more than $500,000?
21     A.   It probably is.
22     Q.   Is it more than a million?
23     A.   I -- I really don't know.
24     Q.   Is that in the range?
25     A.   I doubt that it's quite that high, but it --
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1  it could be over a half a million, yes.
2          And I'm going to need to take another break.
3          MR. COHEN:  That's fine.  And I'm
4  sympathetic to that.  You can certainly take another
5  break.  We'll go off the record.
6          (Recess)
7          MR. COHEN:  Let's go back on the record.
8  BY MR. COHEN:
9     Q.   Do you have any surveys underway with CSRS



10  now?
11     A.   I have nothing -- nothing that's active at
12  the moment.  I have some discussions of potential
13  surveys, but no -- no active projects.
14     Q.   Is there any survey research -- withdrawn.
15          Is there any research, including survey
16  research that you conducted for ECM or in any way
17  related to this litigation, that has not been
18  disclosed to the FTC?
19     A.   No.
20     Q.   You're being paid $750 an hour for your work
21  in this case; correct?
22     A.   I am.
23     Q.   What's the total amount that you've received
24  so far?
25     A.   I've received one payment of about $6,400 so
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1  far.
2     Q.   Is there a contract between -- I'm sorry.
3          From whom did you receive that payment?
4     A.   I believe from ECM.
5     Q.   Is there a contract between you and Emord &
6  Associates regarding this case?
7     A.   I have a letter of engagement from Emord.
8     Q.   And did ECM also sign that letter of
9  engagement?



10     A.   I don't believe so.
11     Q.   Have you received any payment for your work
12  in this case, from any source other than ECM?
13     A.   No, I have not.
14     Q.   Other than your travel to and physical
15  presence at today's deposition, have you completed
16  any work in on this matter for which you have not
17  yet been paid?
18     A.   Oh, yes.
19     Q.   And what is the total amount owed?
20     A.   Not counting today?
21     Q.   Not counting today.
22     A.   Not counting today, probably going to be on
23  the order of $30,000 or so.
24     Q.   And it's going to be, if we assume, 10 hours
25  or so for today.  Is that a reasonable ballpark
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1  estimate?
2     A.   Close enough.  Yeah.
3     Q.   Yeah.
4          So then that would add another 7,500?
5     A.   Yeah.  Mm-hmm.
6     Q.   So the outstanding balance, as we sit here
7  today -- again, this, I understand, is an
8  approximation -- is about $37,500?
9     A.   That's probably close.  Yeah.



10     Q.   What did you do to prepare for today's
11  deposition?
12     A.   I reread my report, I spent some time with
13  Dr. Frederick's report, I had a brief conversation
14  on Friday with counsel.  And that's pretty much it.
15     Q.   Without explaining the substance of the
16  conversation, who was on the call?
17     A.   Eric was on the call and another attorney
18  who was -- was it John?  I can't -- I can't
19  remember.
20     Q.   Could it have been Jonathan Emord?
21     A.   Could be, yeah.
22     Q.   How many times have you testified as an
23  expert at trial?
24     A.   I haven't made a specific count recently,
25  but over 25 years, probably two dozen times or so.
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1     Q.   How many times have you testified as an
2  expert in a deposition?
3     A.   That's probably -- probably 70 or 80 times.
4     Q.   In how many different cases have you
5  testified as an expert?
6          So I'm looking for a total number of cases,
7  even if there were multiple depositions and trial
8  testimony.
9     A.   I don't know.  Probably -- probably less



10  than 100, but more than 90.  I don't -- I don't -- I
11  haven't done a recent count.
12     Q.   Between 90 and 100 is a fair statement?
13     A.   Over the last 25 years, probably, yes.
14     Q.   If you go back even further, would the
15  number increase?
16     A.   No.  My first work I did for -- as an expert
17  witness was actually for the FTC in 1988.
18     Q.   I'm familiar with the Kraft litigation.
19     A.   Okay.
20     Q.   How many expert reports have you prepared?
21     A.   For litigation or --
22     Q.   For litigation, in any way connected to
23  litigation.
24     A.   I don't know.  It would probably be close to
25  the same number of times I've testified because I've
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1  prepared reports where I didn't testify, and I have
2  testified where I didn't actually do a formal
3  report, but probably 90 to a hundred.
4     Q.   What's the total amount, approximately, that
5  you've been paid as an expert over the course of
6  your life?
7     A.   I wouldn't even know where to begin, and I
8  assume you're using expert there, to refer to --
9     Q.   Litigation expert.



10     A.   -- litigation expert.  I -- I would not -- I
11  wouldn't even know.
12     Q.   Would it be more than a million dollars?
13     A.   It could be.
14     Q.   What's the total amount, approximately, that
15  you've been paid as an expert over the past 10
16  years?
17     A.   Again, I -- I have not done a computation of
18  that.  It's probably several hundred thousand
19  dollars.
20     Q.   What about over the past five years?
21     A.   Again, probably -- probably be -- it would
22  be, probably, several hundred thousand dollars.
23     Q.   So over the past five years is several
24  hundred thousand dollars, and over the past ten
25  years it would necessarily be a greater number?
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1     A.   It would be a greater number, although I did
2  less of expert witness work for a while.  And I
3  now -- and I now have started doing more.  So there
4  wouldn't be that much in the five to ten year
5  period.
6     Q.   So going back ten years, would 4 to $500,000
7  be a reasonable approximation?
8     A.   Probably a reasonable approximation.
9     Q.   Over the past five years, what percentage of



10  your professional time has been spent on litigation
11  related activities?
12     A.   Probably 20, maybe 20 percent.
13     Q.   Over the past five years what percentage of
14  your income has come from litigation related
15  activities?
16     A.   Again, probably be in the vicinity of
17  25 percent.
18     Q.   Let's mark an article called "The Limits of
19  Attraction" as Stewart 12.  Provide a copy to
20  everyone.  Fish out my own copy.
21          (Plaintiff's Exhibit 12 was marked
22          for identification by the court
23          reporter and is attached hereto.)
24  BY MR. COHEN:
25     Q.   Dr. Stewart, have you seen this article
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1  before?
2     A.   I have.
3     Q.   Have you reviewed this article?
4     A.   I did read it briefly, yes.
5     Q.   Did you read it briefly as part of your
6  activity related to this case, or did you read it
7  briefly as part of your academic activities?
8     A.   I believe I read it as a part of this case.
9     Q.   And why was it significant to you?



10     A.   It was sent to me by counsel.  Apparently it
11  was produced by Dr. Shane -- Dr. Frederick, and
12  beyond that I'm not -- I'm not otherwise sure why it
13  was shared with me.
14     Q.   Let me direct you to what I believe is
15  page 5, and in the left column, very far down, last
16  sentence, in the middle it states, "we were curious
17  whether the marginally significant repulsion effect
18  we obtained would replicate, so we reran the study
19  using Google Surveys, which enabled us to obtain
20  very large samples quickly."
21          Did I read that correctly?
22     A.   You did.
23     Q.   And then if you flip to the next page, under
24  3B on the column on the left side -- I guess it's
25  the second paragraph under the 3B, "Results and
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1  Discussion," it states, "The adjusted data replicate
2  one aspect of the prior study.  We found significant
3  attraction effects when quality was represented
4  numerically" -- and then there's some numbers --
5  "but no effect when the quality was represented
6  visually.  We did not find further evidence of a
7  repulsion effect."
8          Did I read that correctly?
9     A.   Yes, you did.



10     Q.   Do you understand the authors of this study
11  to be saying that a portion of their prior work not
12  done on Google Surveys was replicated on Google
13  Surveys?
14     A.   I do understand that.
15     Q.   Do you have any other opinions about this
16  article?
17     A.   I think they had the good judgment to cite
18  my prior work in it.
19     Q.   Other than that?
20     A.   No.  That's all.
21     Q.   Let's go to -- and I may have lost track
22  here, so I apologize.  But what I believe, if you
23  call back Exhibit 2, which should be the data --
24  excuse me -- the screenshots from your original
25  survey, and then Exhibit 7, I think, which is a
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1  summary of our responses.  So I've got Exhibit 7.
2  Let me see if I can find those screenshots.
3          And let me know when you've caught up.  I
4  apologize for all the shuffling of the paper.
5     A.   I think I have them both here, yes.
6     Q.   Okay.  Let me direct you to question 5A in
7  Exhibit 2, and I'm not going to read the whole
8  thing, but one of the claims that's in the -- that's
9  articulated, or the claim, the primary claim that's



10  articulated to survey respondents is -- it's in
11  bold.  I won't scream it, but transform any plastic
12  into biodegradeable plastic! Exclamation point, dot,
13  dot, dot, the revolutionary additive technology when
14  combined as a 1% load to the most widely used
15  plastic resins, renders the finished products --
16  plastic products biodegradeable while maintaining
17  their other desired characteristics.  The potential
18  uses of this technology are only limited by the
19  imagination.
20          Did I read that correctly?
21     A.   You did.
22     Q.   And did you draft that paraphrase of ECM's
23  claims?
24     A.   Yes, I did.
25     Q.   What's 1 percent load rate mean?



287



1     A.   I don't really know.  It's simply a claim
2  that I took from claims that it has been represented
3  to me that ECM has used.
4     Q.   How did you expect consumers to understand
5  what 1 percent load meant?
6     A.   I didn't, actually.  I was interested in how
7  consumers would respond to what is clearly very
8  technical information.
9     Q.   The same could be said about widely used



10  plastic resins.  Do you understand consumers have a
11  general understanding as to what plastic resins are?
12     A.   Yes.  Again, I selected three statements,
13  and I did so because I thought they represented
14  quite different types of claims.  This one was
15  selected because it's a very -- in my view, a very
16  technical claim.  The others are not so technical;
17  they are fairly straightforward.  One -- one offers
18  a number of different benefits, but I selected them
19  principally because I thought they were -- they were
20  quite -- quite different of, but also represent --
21  quite different, but also representative of claims
22  that ECM has -- has used -- or at least it's been
23  represented to me that they used.
24     Q.   Do you know one way or the other whether any
25  end use consumer has ever seen marketing material on
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1  ECM plastic that referred to a 1 percent load?
2     A.   I have no idea, one way or the other.
3     Q.   Let's assume that the answer is no and there
4  are no such consumers.  What would be the purpose of
5  asking question 5A?
6     A.   Because I wanted to understand the effect
7  that this particular claim would have on the end
8  user customers.  In my conversations with the
9  attorneys, there was discussion that some of these



10  claims may have been picked up and transmitted to
11  end user customers.  And if that were the case, I
12  wanted to see how end user customers would respond.
13     Q.   If I understood you correct, so attorneys
14  told you that end use customers might have seen
15  claims involving 1 percent loads?
16     A.   Well, they didn't tell me that specifically.
17  They simply indicated that some of the claims may
18  have been picked up and passed on through some of
19  their customers to end user customers.  So what I
20  was trying to do was to simply pick some -- some
21  different but representative claims to see how end
22  user customers would respond if, in fact, they were
23  exposed to these claims.
24     Q.   You would agree with me, would you not, that
25  it's -- the results of Question 5A are not
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1  particularly illuminating if, in fact, no end use
2  consumers saw any claim like this?
3     A.   It would not be illuminating if no end use
4  consumers saw a claim like this and would not see a
5  claim like this in the future.
6     Q.   Let's take a look at Question 5C, Plastic
7  Products Made With ECM Additives.  And then it goes
8  on.
9     A.   Mm-hmm.



10     Q.   Why did you choose this one to -- as one of
11  the three that you presented to the survey
12  respondents in your survey?
13     A.   Because I felt like it was making multiple
14  promises to the recipient, and the original claim
15  actually had these bulleted, and I wanted to -- I
16  wanted one that was kind of representative of
17  multiple promise points, to see how people would
18  respond.
19     Q.   Is it your opinion that consumers generally
20  understand what the word "aerobically" means?
21     A.   Actually, we -- we had some respondents who
22  did know what the word meant.  Do all consumers?
23  No, not at all.
24     Q.   Could you characterize the percentage of
25  respondents who knew what the word "aerobically"



290



1  meant?
2     A.   I haven't attempted to do a count of people
3  who gave a response that suggested that they know
4  the meaning of this.  I just recall that there were
5  such responses.
6     Q.   Aerobic is a technical term, isn't it?
7     A.   Yes, it is.
8     Q.   Would it be fair to characterize the number
9  of respondents who appear to understand the word



10  "aerobically" as relatively small out of the overall
11  population of 400?
12     A.   I think that's a fair characterization.
13     Q.   Would you say the same thing with respect to
14  the word "anaerobically"?
15     A.   I would.  I would agree with that as well.
16     Q.   Help me understand what the purpose of
17  asking end use consumers who are unlikely to know
18  what the words "anaerobically" or "aerobically"
19  mean; why is that helpful?
20     A.   Because what we wanted to understand, what I
21  wanted to understand was, you know, what people do
22  when they see this claim.  They may not know what
23  these things mean.  People do all sorts of things
24  with terms they don't understand.  And I wanted to
25  have an understanding of if people were exposed to
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1  these claims, what would they do with them?  Would
2  it have any material effect on -- on their
3  understanding, on their -- their degree of
4  skepticism, on their sense of understanding?
5     Q.   Would you agree that if no significant
6  number of end use consumers ever saw a claim that
7  used the words "anaerobically" "or aerobically,"
8  that the results with respect to Question 5C would
9  not be particularly illuminating?



10     A.   No, I would not agree with that.  I mean,
11  it's quite illuminating in terms of what people
12  might interpret this -- this message to mean.  You
13  know, they may not understand these specific words,
14  but there's still a claim here that is
15  multi-dimensional, and it would make sense to -- to
16  test this.  I mean, people might very well, for
17  example, focus in on nine months to five years when
18  they don't understand the anaerobic or aerobic
19  terms.  They might focus in on landfills.
20          So I think it's a perfectly reasonable
21  approach to trying to understand how end user
22  consumers who, if exposed to this claim, might give
23  it meaning.
24     Q.   Why not exchange the phrase "anaerobically
25  or aerobically in landfills" to simply say "in most
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1  landfills"?
2     A.   I could have done that, but that was not the
3  language that I saw in the claims.
4     Q.   Do you know whether the language that I'm
5  suggesting is much closer to what end use consumers
6  actually see?
7     A.   No, I don't.  I don't know.
8     Q.   Assuming that it is much closer to the
9  language that end use consumers actually see, there



10  would be a benefit to asking the question that way,
11  wouldn't there?
12     A.   Well, depends on what you want to know.  If
13  we -- if we wanted to know a consumer's response to
14  a claim that's worded in that way, obviously, if we
15  are interested in how people respond to this claim,
16  which is what I was interested in, then we need to
17  use this language.
18     Q.   And explain again why were you interested in
19  why consumers -- how consumers understood either
20  anaerobically or aerobically in landfills?
21     A.   Well, we -- we actually had some consumers,
22  as I've mentioned, who seemed to understand what
23  these terms were.  So to the extent that there are
24  some consumers, may not be many, at least who had an
25  understanding, that's helpful in understanding the
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1  totality of the meaning that these terms provide in
2  the end user population.
3     Q.   The first phrase "fully biodegraded, 9
4  months to 5 years," that's an express claim;
5  correct?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Yes, it is.
8  BY MR. COHEN:
9     Q.   Let's take a look at 5B.  "Plastic products



10  manufactured with our additives will biodegrade in
11  any biologically active environment, including most
12  landfills, in some period greater than a year."
13          And then I direct you to 5B in the data set,
14  obviously toward the back.
15          Do I understand correctly that when
16  presented with 5B, 24 percent of the respondents
17  gave answers that were coded as, quote, gone, slash,
18  decomposed, slash, biodegrade in one year?
19     A.   That's correct.
20     Q.   Is there any reason the court can rely on
21  that result?
22     A.   I think it's a very reliable result based on
23  the well constructed survey.
24     Q.   The gone, slash, decomposed, slash,
25  biodegrade in one year category is the first one
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1  listed on the page that's not a trick question.  I
2  just want to make sure the next couple questions are
3  clear.  That's the first one on the page?
4     A.   Yes, it is.
5     Q.   Okay.
6     A.   Well, it's -- there's a Total Sample at the
7  top.
8     Q.   Yeah.  Not counting the Total Sample, it's
9  the first subcategory underneath Total Sample.



10          If a respondent answered Question 5B by
11  stating that the product would biodegrade in six
12  months, that response would have been coded in the
13  first subcategory here; correct?
14     A.   No, I don't believe so.
15     Q.   Why not?
16     A.   You know, because I think what we have here
17  are people who said it would biodegrade in one year.
18     Q.   In what category would someone who answered
19  5B by stating that the product would biodegrade in
20  six months have been classified?
21     A.   I'm not sure that we had such a response.
22  It's possible that if we had such a response it
23  could be in the other category, the other comments
24  that are on the next page.
25     Q.   So if I understand then, gone, slash,
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1  decompose, slash, biodegrade in one year is one year
2  exactly?
3     A.   Well, they would have said something that
4  mentioned a year.  It could have been a response
5  like "gone, decomposed, in almost one year or a
6  little over a year," but generally, the code would
7  have reflects some comment about one year.  In
8  contrast to Dr. Frederick, I did not attempt to do
9  an arithmetic transformation.  What I'm trying to



10  report here are categories of verbal responses that
11  people made.
12     Q.   So -- withdrawn.
13          One year exactly, almost a year, a little
14  more than a year would fall within the 24 percent
15  there?
16     A.   I -- I believe that's correct, based on my
17  recollection of the coding.
18     Q.   If a respondent answered 5B by stating that
19  the product would biodegrade in 10 years, that
20  response would have been coded in the second
21  subcategory, which reads some products will take
22  longer, slash, longer to biodegrade, slash, longer
23  than a year; correct?
24     A.   No.  What this would suggest to me is that
25  no one gave that -- that response, that what people
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1  gave were responses that are summarized here:  Some
2  products will take longer, longer to biodegrade,
3  longer than a year.  Again, I did not do
4  transformations of data like Dr. Frederick did, and
5  what these represent are classifications that
6  summarize the verbal responses that individuals had
7  made.  If somebody had said 10 years, we -- well, a
8  number of people had said 10 years -- it would
9  probably have been a category if and of itself.  If



10  only one person says that, it probably would have
11  ended up in the other comments.
12     Q.   Where I'm having a little bit of difficulty
13  understanding is you mentioned -- and I have no
14  reason to disagree with you -- that if someone said
15  almost a year, a year, a little more than a year,
16  they would fall within that first 24 percent.  How
17  much further away from a year did they need to be to
18  fall into the second subcategory, which includes
19  longer than a year?
20     A.   No, you're misunderstanding the nature of
21  this coding process.  The coding process used the
22  verbal responses that people gave us.  In stark
23  contrast to what Dr. Frederick did, we did not
24  attempt to interpret and transform responses into --
25  into numeric values that the individual did not
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1  give.  So if somebody said some products will take
2  longer, they would fall in the category we're
3  talking about.  If they said longer than a year,
4  they would fall into that category.
5          You know, I don't have a recollection of
6  what all 55 of the responses were, but I -- I doubt
7  that there are very many very specific numeric
8  responses that are in here.  I could be wrong.
9     Q.   I'm not suggesting that you're wrong.



10  The -- so longer than a year means, in effect,
11  people who stated longer than a year without
12  providing further detail?
13     A.   That's correct.
14     Q.   So if the coders felt comfortable that the
15  respondent was close enough to a year, so they said
16  a little more than a year, that would be someone who
17  would fall within the 24 percent, whereas if they
18  simply stated longer than a year, they would fall
19  within the 14 percent?
20     A.   Yes.  I believe that is correct.
21     Q.   Let's go back to your report.  Page 9, the
22  first paragraph next to the last sentence: "Denial
23  of factual information to consumers that is contrary
24  to erroneous beliefs does not serve consumer
25  welfare."  Did I read that correctly?
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1     A.   Yes, you did.
2     Q.   In what respect, if any, would adoption of
3  Complaint Counsel's position in this case mean
4  denying factual information to consumers that is
5  contrary to erroneous beliefs?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  To the extent that there is a
8  benefit to a consumer associated with a product that
9  differentiates that product from others in the



10  marketplace, that product will only exist in the
11  marketplace if the marketer or manufacturer can, in
12  fact, communicate to consumers about that product.
13          You -- if people -- if companies cannot
14  communicate advantages or benefits of a product to
15  the marketplace, they have no incentive to innovate,
16  no incentive to develop new and innovative products
17  that could genuinely offer real benefits to
18  consumers.
19          There's a very nice piece that was published
20  in the paper -- that was published in the Journal of
21  Public Policy and Marketing, that looked at this
22  issue in the context of nutritional information.  I
23  might add, one of the authors is a staff economist
24  at the FTC.  But it's important that companies have
25  the ability to communicate advantages that they may
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1  have relative to other products in the marketplace
2  if we're going to allow innovation to occur, if
3  we're going to encourage innovation.  And, you know,
4  that innovation, in turn, can contribute to consumer
5  welfare.
6  BY MR. COHEN:
7     Q.   What is the factual information that you
8  believe the FTC is proposing to deny to consumers?
9     A.   Well, if, in fact, there is a real benefit



10  associated with BioFilm -- and I'm not -- I'm not a
11  scientist so I can't evaluate that benefit -- but if
12  there really is a benefit that causes plastic to --
13  to biodegrade, to break down faster relative to
14  other alternatives, that's a real benefit, and
15  that's something consumers, I think, would like to
16  know.  And I -- I -- and to the extent that the firm
17  that offers that product is unable to communicate
18  that, it has no incentive to bring that beneficial
19  product to the marketplace.
20     Q.   I understand you're not an expert, you're
21  not a polymer scientist, you're not a
22  microbiologist, you are not a chemist, and you have
23  made -- you've been candid in not attempting to, you
24  know, put forth those opinions.
25          You would agree, though, that if it's the
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1  case -- or I'll say assume it's the case that ECM,
2  the ECM additive does nothing at all.  You
3  understand that to be the FTC's position?  It may
4  not be right.  I'm not saying it's -- but that's the
5  FTC's position.  In that case, would denial of
6  information regarding the ECM additive's alleged
7  efficacy serve consumer welfare?
8     A.   If, in fact, the claim of the benefit is
9  not -- is not factual, it really does do nothing,



10  then clearly there's no service of consumer welfare
11  associated with communicating that information to
12  consumers.
13     Q.   So put differently, the policy prescription
14  is that if the product is efficacious, then consumer
15  welfare is served by allowing consumers to learn
16  about the product; however, if the product -- the
17  product's -- the claims made regarding the product
18  are false, then consumer welfare is not served?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I would -- I would generally
21  agree with that -- with that statement.  Yes, if
22  something is false, consumer welfare is not served
23  by -- by communicating that false information to the
24  consumer.  It's only in -- in the case where there
25  is an identifiable benefit, an identifiable point of
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1  superiority that can be communicated, that consumer
2  welfare would be served.
3  BY MR. COHEN:
4     Q.   So a tremendous amount of your views with
5  respect to what is and is not good policy depends on
6  the court and the commission and, ultimately, other
7  reviewing authorities' views as to whether or not
8  the products claims are -- are substantiated;
9  correct?



10     A.   Well, I would hope that they would not be
11  based on the court's and the commission's views.  I
12  would hope that they would be based on good science,
13  which would be endorsed by the courts and the
14  commission.
15     Q.   That's a fair way to put it.
16     A.   Yeah.
17     Q.   So your view with respect to policy really
18  turns on the science?
19     A.   Yes.
20     Q.   Do you plan to do any additional work on
21  this case before you testify?
22          Actually, I withdraw that.  I apologize.
23          Do you intend to testify in this case?
24     A.   I do intend to testify on that case, and --
25  and I -- I know of no additional work that I -- I
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1  will do between now and the time I testify.
2     Q.   Do you intend to testify about anything
3  other than what your report contains?
4     A.   As I sit here now, no, I do not.
5     Q.   Do you intend to offer any opinions other
6  than those your report contains?
7     A.   There certainly will be no new opinions.
8  There may be elaboration on some of the opinions,
9  based on things that I've learned -- for example,



10  reading Dr. Frederick's deposition testimony -- but
11  I think I've largely captured my general opinions
12  about that in the report.
13     Q.   So to the extent that there are some degree
14  of new opinions that are offered, they would be
15  based on Dr. Frederick's deposition testimony?
16     A.   Well, that would -- that and -- I mean, I
17  don't know what else I may be -- I may be asked to
18  testify about.  I mean, to the extent that, you
19  know, there -- there is additional information from
20  Dr. Frederick's, for example, I might need to
21  address that.
22     Q.   Are your opinions in your report based on
23  anything other than your professional expertise and
24  the materials produced to Complaint Counsel?
25     A.   No.  I believe that they're largely based on
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1  my professional expertise and the empirical survey
2  research that I've done.
3     Q.   Are there any facts not disclosed to
4  Complaint Counsel at this time that are necessary to
5  understand the opinions that your report contains?
6     A.   I don't believe so.
7          MR. COHEN:  Let's go off the record.  It's
8  5:13.
9          (Recess)



10          MR. COHEN:  Let's go back on the record.
11          And I think we're on 13.  I'm going to mark
12  this document as Stewart 13 and provide copies to
13  everyone.
14          (Plaintiff's Exhibit 13 was marked
15          for identification by the court
16          reporter and is attached hereto.)
17  BY MR. COHEN:
18     Q.   Just briefly, Dr. Stewart, what is this
19  document?
20     A.   This would be a report on the progress of
21  the -- of the Manufacturers Pilot that we did.
22     Q.   And this report is dated May 20th; correct?
23     A.   That's correct.
24     Q.   And that would be a month before your expert
25  report was due in this case?
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1     A.   That's correct.
2     Q.   And what are the terms on the left side,
3  "Resolved Sample" and "Available Sample," mean?
4     A.   Well, resolved sample simply means that the
5  sample, that portion of the sample has been used.
6  Either -- either an interview has been completed,
7  the individual was for some reason not qualified,
8  the individual refused to participate.  But that
9  would be -- there would be no further call made to



10  individuals in resolved sample.
11          The available sample would be the numbers of
12  people who were still available and kind of active
13  for calling purposes.
14     Q.   Why is the number 200 or approximately 200
15  not anywhere on here?
16     A.   200 was my -- my recollection of the number
17  of companies.  I -- I can't tell you.  I mean, this
18  is -- this is the number of companies that,
19  apparently, were on the list.
20     Q.   The number of companies, apparently, on the
21  list, according to this, appears to be 85.
22     A.   No, no, no.  It would have been the
23  combination of the 73, which is revolved.
24     Q.   I understand.
25          So it would be 158?
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1     A.   That's correct.
2     Q.   Okay.  And so not counting whatever small
3  number had been already contacted, there would be in
4  the ballpark of 150 left to go?
5     A.   Something like that, yes.
6     Q.   And explain again why it was not possible to
7  complete a survey of 150 companies, given the 30
8  days remaining before your expert report was due?
9     A.   Because as I considered the difficulty of



10  getting these people on the telephone, it -- it just
11  became clear to me that collecting a larger sample
12  in the time available was -- I mean, we could have
13  certainly completed more interviews, but we could
14  not have completed the full set of interviews that I
15  would like in the -- in the time that was available.
16     Q.   Why was it necessary to get all the way to
17  158 in order to have completed the Manufacturers
18  Pilot Study?
19     A.   Well -- I'm sorry.  I mean, this was the
20  pilot study.  The -- the full study, as I indicated
21  earlier, I would have preferred having at least a
22  25 percent response rate.  It didn't have to be
23  everybody, but I -- I wanted a larger portion of the
24  available sample in the main survey.  And these are
25  people who don't make a living sitting in their
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1  offices, so they're very difficult to track down.
2  You know, all of the -- we spent 20 hours resolving
3  the 73 here.  And I just made the -- the judgment
4  that, you know, I didn't think we were going to be
5  able to complete sufficient numbers in the time
6  available.  I communicated that to the attorneys,
7  and we just concluded that we wouldn't do any
8  further research.
9     Q.   What is the sufficient number?



10     A.   Well, I would like to have had about
11  25 percent.  But maybe 50.
12     Q.   25 percent of the 200?
13     A.   Yes.
14     Q.   In order for it to be a successful pilot?
15     A.   No, not a pilot.  In order for it to have
16  been a successful main survey.  The pilot was a
17  small --
18     Q.   I withdraw the question.  I understand.
19          25 percent of the 200 would be what was
20  necessary for you to complete, basically transform
21  the pilot into a full scale survey?
22     A.   That was my -- my sense.  Yes.
23     Q.   And you did not believe that it would have
24  been possible to obtain 50 responses in the
25  remaining 30 days?
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1     A.   I -- based on what we learned in the pilot,
2  I did not think it was going to be possible to
3  complete that, complete the analysis, and -- and
4  incorporate the full results into my report.  That's
5  correct.
6     Q.   How long was the pilot study going on?
7          When did the pilot study commence?
8     A.   I don't have a recollection of exactly when
9  we started.  I think it was in late April, early



10  May.
11     Q.   So at this point it had been going on
12  somewhere between three weeks to maybe longer than
13  that?
14     A.   That's my recollection.
15     Q.   And did you evaluate what options might be
16  available to accelerate the response rate?
17     A.   Well, I did.  I had a conversation with the
18  folks at California Survey Research about what we
19  might do to -- to accelerate, but again, one reason
20  you do pilots is you learn something about the
21  people that you're trying to survey, and these just
22  turned out to be people who were -- who are
23  difficult to catch in the office.
24     Q.   You never talked with Mr. Sinclair about how
25  you might be better able to catch those people in
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1  the office, did you?
2     A.   I did not.
3          MR. COHEN:  I pass the witness.
4          MR. AWERBUCH:  Yeah, we have no further
5  questions.  I'd just like to invoke Dr. Stewart's
6  right to read and sign the transcript.
7          MR. COHEN:  We'll go off the record.
8          (The deposition was concluded at 5:26 p.m.)
9
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1                         --o0o--
2  Please be advised I have read the foregoing
3  deposition, and I state there are:
4  (Check one)
5                               NO CORRECTIONS
6                               CORRECTIONS ATTACHED
7
8
9                       DAVID STEWART, Ph.D.



10
11                       Date Signed
12
13
14                       --o0o--
15
16
17
18
19
20
21
22
23
24
25
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1
2
3  STATE OF CALIFORNIA           )



                               )   ss.
4  COUNTY OF LOS ANGELES         )
5
6          I, DAVID STEWART, Ph.D., having appeared for
7  my deposition on July 1, 2014, do this date declare
8  under penalty of perjury that I have read the
9  foregoing deposition, I have made any corrections,



10  additions or deletions that I was desirous of making
11  in order to render the within transcript true and
12  correct.
13          IN WITNESS WHEREOF, I have hereunto
14  subscribed my name this       day of           ,
15  2014.
16
17
18
19
20
21                       W  I  T  N  E  S  S
22
23
24
25
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1                 REPORTER'S CERTIFICATE
2
3          I, the undersigned, a Certified Shorthand
4  Reporter of the State of California, do hereby
5  certify;
6          That the foregoing proceedings were taken
7  before me at the time and place herein set forth;
8  that any witnesses in the foregoing proceedings,
9  prior to testifying, were placed under oath; that a



10  verbatim record of the proceedings was made by me
11  using machine shorthand, which was thereafter
12  transcribed under my direction; further, that the
13  foregoing is an accurate transcription thereof.
14          I further certify that I am neither
15  financially interested in the action, nor a relative
16  or employee of any attorney of any of the parties.
17          IN WITNESS WHEREOF, I have this date
18  subscribed my name.
19
20  Dated:
21
22
23
24                   CHRISTINA KIM-CAMPOS
25                   CERTIFICATE NO. 12598
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In re ECM BioFilms 
April 15, 2014 
Page 1 of 5 
 



     EMORD & ASSOCIATES, P.C.                 (202) 466-6937/FAX (202) 466-6938 
WASHINGTON, D.C. | VIRGINIA | ARIZONA                WWW.EMORD.COM 
 



 
 
 
 
 
 
 



April 15, 2014 
 



VIA EMAIL:   
Katherine Johnson (kjohnson3@ftc.gov) 
Jonathan Cohen (jcohen2@ftc.gov) 
Elisa Jillson (ejillson@ftc.gov) 
600 Pennsylvania Ave. NW, M-8102B 
Washington, DC  20580 
 



 Re: In re ECM BioFilms, Inc., No. 9358; Expert Discovery 



Counsel, 



 We respond here to your letter of April 11, 2014 concerning ECM’s subpoenas duces 
tecum served on April 7, 2014 for Drs. Frederick, McCarthy, and Tolaymet.  You object to those 
subpoenas because they seek information beyond that required to be disclosed under Rule 3.31A.  
You argue that, rather than serving subpoenas, we are limited to “deposing [your] experts” or 
obtaining information “through discovery issued to Complaint Counsel.”  You explained in our 
April 8, 2014 phone call that the Commission’s strict limit on expert subpoenas is necessary to 
help Complaint Counsel secure future experts by protecting them from detailed inquiries.  You 
also argue that serving your experts directly would have been in error because your experts 
“serve as [your] agents for purposes of this litigation.”1  We disagree on all points, and we find 
precedential support for the use of expert subpoenas, which includes cases you misrepresent to 
be supportive of your position.  We therefore insist on full compliance with our subpoenas.  Your 
compensated experts should not be entitled to greater protections than the fact witnesses in this 



                                                 
1 Per your request, we served you directly rather than issue subpoenas directly to your 



experts.  However, because you contest our ability to reach expert materials through subpoenas 
duces tecum, and because your agency theory is expressly rejected by relevant case law, we may 
be obliged to serve your experts directly. 



 



11808 WOLF RUN LANE 
CLIFTON, VA  20124 



 
3210 S. GILBERT ROAD 



SUITE 4 
CHANDLER, AZ  85286 



(602) 388-8899 | FAX (602) 393-4361 
 



1050 SEVENTEENTH STREET, N.W. 
SUITE 600 



WASHINGTON, D.C.  20036 
(202) 466-6937 | FAX (202) 466-6938 



 
Jonathan W. Emord, Esq. 



702.755.8202 
jemord@emord.com 



A Professional Corporation 



WASHINGTON, D.C. | VIRGINIA | PHOENIX 
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case, and you should not be entitled to rest on speculative assertions of inconvenience to experts 
as an excuse for denying the Respondent a full and fair opportunity to defend itself.2 



 
 At the outset, your experts are not your agents for purposes of litigation.  An expert 
witness “is not the sponsoring party’s agent merely because he is retained as its expert witness.”  
Glendale Fed. Bank, F.S.B. v. U.S., 39 Fed. Cl. 422, 424 (1997).  The reason for this well 
accepted premise is clear:  “Despite the fact that one party retained and paid for the services of 
an expert witness, expert witnesses are supposed to testify impartially in the sphere of their 
expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (concluding that 
“[s]ince an expert witness is not subject to the control of the party opponent with respect to 
consultation and testimony he or she is hired to give, the expert witness cannot be deemed an 
agent”).  We therefore reject your opening point, finding it contrary to law.  Moreover, if 
principals of agency did apply, they still would not constrain our ability to seek evidence from 
your experts directly. 
 
 Next, ECM can issue subpoenas duces tecum to experts for the purpose of investigating 
relevant areas beyond the Rule 3.31A(c) categories.  The documents discoverable from expert 
witnesses, who are compensated for their time, are not limited to the information they relied on 
when forming opinions in a case.  Those experts subject themselves to this process voluntarily, 
unlike the more than fifty ECM customers served with Complaint Counsel subpoenas.  Personal 
conflicts and biases influence the credibility of testimony, and the rules permit subpoenas duces 
tecum to reach that critical information.3   
 



You listed Dr. Steven McCarthy as an expert witness in this case.  You plan to have Dr. 
McCarthy testify concerning the biodegradation of plastic polymers, ASTM tests and standards, 
and ECM’s biodegradability claims.  However, Dr. McCarthy has conflicts of interest that 
compromise his independence, including professional and private interests and ties with 
companies that compete directly with ECM in the market.  He stands to benefit from the FTC’s 
prosecution of ECM and, so, lacks requisite impartiality.  Information related to his personal and 
financial connections would not be discoverable under the limited disclosures listed in Rule 
3.31A(c).  ECM cannot be so limited in its ability to defend this case, and we do not agree that 
Rule 3.31A(c) was intended as an exclusive list of discovery information (nor does the rule so 
state).  To the extent you rely on experts who are beholden to ECM competitors, ECM has a right 
to explore those facts. 



                                                 
2 Complaint Counsel has served over 50 third party subpoenas on ECM customers.  You 



have taken fact depositions of witnesses (e.g., Dr. Timothy Barber) that included substantive 
discussion more appropriate for expert testimony.  We therefore find Complaint Counsel’s 
sudden (and legally unfounded) insistence on strict discovery limits unfounded. 



3 Because your experts are not “agents” as you suggested, we doubt that the information 
we need would be within Complaint Counsel’s custody, control, or possession.  Document 
production requests are therefore inappropriate because they seek production of information 
from “another party” that is within the other party’s “possession, custody, or control…”  See 
Rule 3.37(a).  Rather, the information we need is within your expert’s control, making a 
subpoena the most appropriate discovery mechanism. 
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Contrary to your representations, the caselaw is not conflicting but consistent.  No rules 



(or interpretations thereof) exempt experts from subpoenas duces tecum.  A subpoena duces 
tecum “is an appropriate discovery mechanism against nonparties such as a party's expert 
witness.”  Expeditors Int'l of Washington, Inc. v. Vastera, Inc., 04 C 0321, 2004 WL 406999 
(N.D. Ill. Feb. 26, 2004).  Although you reference Federal Rule 26, that rule directly 
contemplates the use of standard discovery methods for expert materials: 



[t]he enumeration in Rule 26(a) of items to be disclosed does not 
prevent a court from requiring by order or local rule that the parties 
disclose additional information without a discovery request. Nor 
are parties precluded from using traditional discovery methods to 
obtain further information regarding these matters, as for example 
asking an expert during a deposition about testimony given in 
other litigation beyond the four-year period specified in Rule 
26(a)(2)(B). 



 
Advisory Comm. Notes for 1993 Amends, to Fed.R.Civ.P. 26(a) (emphasis added); United States 
v. Bazaarvoice, Inc, C 13-00133 WHO (LB), 2013 WL 3784240 (N.D. Cal. July 18, 2013) 
(“Rule 26(a)(2)(B) governs only disclosure in expert reports, however, and it does not preclude 
parties from obtaining further information through ordinary discovery tools”).   



Each case you cited, including Marsh, involved subpoenas that sought information 
relating to the expert files developed for the specific case at issue.  See Thomas v. Marina 
Assocs., 202 F.R.D. 433, 434 (E.D. Pa. 2001) (noting that “the information sought pertained 
directly to one of the parties in the case”); see e.g., In re Fuller, 2013 WL 5305317, at *1–3 (D. 
Me. Sept. 18, 2013) (denying motion to compel compliance with a subpoena that requested 
documents in the “expert’s files”—namely, documents relating directly to one of the 
defendants); Ambrose v. Southworth Prod. Corp., 1997 WL 470359, at *1 (W.D. Va. June 24, 
1997) (quashing subpoena served on an expert witness that requested documents that were 
“pertaining to [an intervenor-plaintiff] or [the defendant]”); Perry v. U.S., 1997 WL 53136, at *1 
(N.D. Tex. Feb. 4, 1997) (stating that a party may not use a subpoena in order to “gain access to 
opposing expert evidence” supporting his or her opinions); Greer v. Anglemeyer, 1996 WL 
56557, at *2 (N.D. Ind. Jan. 5, 1996) (quashing subpoena served on an expert witness because 
Rule 26(b)(4) limits an opposing party’s “right of access to the evidence of experts”); Hartford 
Fire Ins. Co. v. Pure Air on the Lake Ltd. P’ship, 145 F.R.D. 202, 208 (N.D. Ind. 1993) 
(quashing subpoena served on an alleged consulting expert which sought “facts, data, and 
information obtained and known” by the consulting expert); Quaile v. Carol Cable Co., 1992 
WL 277981, at *2 (E.D. Pa. Oct. 5, 1992) (holding that a subpoena served on an expert witness 
is valid if it seeks information for impeachment and ordering the expert to respond to seven of 
eight requests in the subpoena); Marsh v. Jackson, 141 F.R.D. 431 (W.D. Va. 1992) (quashing 
subpoenas served on expert witnesses where the subpoenas sought production of the experts’ 
“entire files related to the plaintiff”).  In sum, the Courts that denied access did so because the 
requester tried to circumvent privilege and discovery rules, including the work product privilege. 
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ECM currently does not seek information about Drs. McCarthy’s, Frederick’s and 
Tolaymet’s expert opinion in our matter sub judice, work-product communications, or attorney-
client privileged materials.  To the extent that any request of ECM seeks such information that it 
is entitled to under the Commission’s Rules and Judge Chappell’s Scheduling Order, those 
authorities govern the breadth and timing of disclosure.4  ECM seeks material necessary to 
investigate relevant aspects of the case, including, but not limited to, bias and conflicts of 
interest.  Evidence of an expert witness’s bias is relevant and discoverable.  See Behler v. 
Hanlon, 199 F.R.D. 553, 557 (D. Md. 2001) (citing United States v. Abel, 469 U.S. 45, 49–52 
(1984)) (other citations omitted) (noting that “[T]he importance of credibility of witnesses to the 
trial of cases cannot be overstated, and this is especially true with respect to expert witnesses”) 
(emphasis added).  ECM is accorded “very considerable latitude” into the bias of your experts.  
LNC Investments, Inc. v. First Fid. Bank, 92CIV.7584(CSH), 2000 WL 1182772 (S.D.N.Y. Aug. 
21, 2000) (Memorandum Op.).  ECM’s requests of Drs. McCarthy, Frederick and Tolaymet 
investigate precisely such issues.  We ask for materials and correspondence with non-parties that 
reveal their clear bias against ECM and its additive technology, that they have performed work 
relied on by the FTC for use in creating controversial sections of the Green Guides, and have 
worked for private groups that lobbied against ECM’s technology for financial gain.  
Additionally, we seek specific facts surrounding Dr. McCarthy’s patents and grants.  See, e.g., 
U.S. Patent No. 5,883,199 (issued Mar. 16, 1999); Patent No. 5,439,985 (issued Aug. 8, 1995). 



In the administrative decisions you cited, the Commission neither adopted a “majority 
view,” nor suggested that ECM cannot serve expert subpoenas.  See, e.g., In the Matter of Basic 
Research, No. 9318, 2004 FTC LEXIS 237, *9 (F.T.C. Dec. 9, 2004) (discussing the scope of 
the respondent’s subpoenas, not the ability to serve them).  The decision in Basic Research 
supports the use of subpoenas duces tecum, particularly to the extent those subpoenas seek 
information within the scope of discovery per Rule 3.31(c)(1).  Id. (denying discovery under the 
Rule 3.31(c) standard and to the extent that “Respondents have not demonstrated that [the] 
discovery is reasonably expected to yield information relevant to the allegations of the 
complaint, to the proposed relief, or to the defenses of the respondent…”).  Notably, Complaint 
Counsel in the Basic Research case did not contest the use of subpoenas with experts, but only 
parts of those subpoenas.  Your position is thus contrary to your own precedent. 



We reserve all rights.  Your experts are obliged to produce information in response to our 
subpoenas under Rule 3.34.  You are delaying production and must either answer the subpoenas 
or move for relief from them.  You cannot sit idly because you are under subpoena obligations to 
produce.  In the interests of cooperation, we have revised our subpoenas to further limit the 
information we seek.  Our revisions should address those of your concerns that are legitimate; 



                                                 
4 When ECM originally issued its expert subpoenas, the timing for production would 



have occurred after Complaint Counsel’s experts reports were due under the then-operative 
Scheduling Order.  Now, following the Second Revised Scheduling Order, to the extent ECM’s 
subpoenas overlap or seek information included within Rule 3.31A(c), that information should 
be provided under the Scheduling Order and not ECM’s subpoena.  The subpoena response date 
was April 25, 2014, although we are willing to negotiate an extension given the Court’s recent 
changes to the scheduling order. 
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and the enclosed files, modified to account for the aforementioned legitimate objections, 
supersede our earlier requests.5 



  



        Sincerely, 
 
 
 
        
        Jonathan W. Emord 



Peter A. Arhangelsky 
Lou F. Caputo 



 
Enclosures:  (3) 



                                                 
5 We offer the revised subpoenas solely as an accommodation intended to narrow issues 



in dispute. 
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Peter Arhangelsky



From: jcohen2@ftc.gov
Sent: Thursday, June 19, 2014 7:42 AM
To: Peter Arhangelsky
Subject: Receipt Notification: Stewart Rule 3.31A Packet.zip RE: Re: File Request - ECM BioFilms - 



(R1379 - #3)



  
Your files have been received by jcohen2@ftc.gov 
19 June 2014 10:41:27 



  
  



  
Return Receipt: 
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File size: 252.07 MB 
Downloaded at: 19 June 2014 10:41:27 
Recipient: jcohen2@ftc.gov 



  



Secured by Accellion



 



ECM Opp to CC Mot to Compel 
RX-A:3



Page 1 of 1











 



 



 



 



 



RX-A:4 











1 
AAPOR Code of Professional Ethics and Practices _ Revised May, 2010 



 
 



 



The Code of Professional Ethics and Practices (Revised May, 2010) 
 
We—the members of the American Association for Public Opinion Research and its affiliated chapters—subscribe to the principles expressed in the following Code. Our goals are to 
support sound and ethical practice in the conduct of survey and public opinion research and in the use of such research for policy- and decision-making in the public and private sectors, as 
well as to improve public understanding of survey and public opinion research methods and the proper use of those research results.  
 
We pledge ourselves to maintain high standards of scientific competence, integrity, and transparency in conducting, analyzing, and reporting our work; establishing and maintaining 
relations with survey respondents and our clients; and communicating with those who eventually use the research for decision-making purposes and the general public. We further pledge 
ourselves to reject all tasks or assignments that would require activities inconsistent with the principles of this Code.  
 
The Code describes the obligations that we believe all research professionals have, regardless of their membership in this Association or any other, to uphold the credibility of survey and 
public opinion research.  
 
It shall not be the purpose of this Code to pass judgment on the merits of specific research methods. From time to time, the AAPOR Executive Council may issue guidelines and 
recommendations on best practices with regard to the design, conduct, and reporting of surveys and other forms of public opinion research.  
 
I. Principles of Professional Responsibility in Our Dealings with People  



 
A. Respondents and Prospective Respondents  
1. We shall avoid practices or methods that may harm, endanger, humiliate, or seriously mislead survey respondents or prospective respondents.  
2. We shall respect respondents' desires, when expressed, not to answer specific survey questions or provide other information to the researcher. We shall be responsive to their questions 
about how their contact information was secured.  
3. Participation in surveys and other forms of public opinion research is voluntary, except for the decennial census and a few other government surveys as specified by law. We shall 
provide all persons selected for inclusion with a description of the research study sufficient to permit them to make an informed and free decision about their participation. We shall make 
no false or misleading claims as to a study’s sponsorship or purpose, and we shall provide truthful answers to direct questions about the research. If disclosure could substantially bias 
responses or endanger interviewers, it is sufficient to indicate that some information cannot be revealed or will not be revealed until the study is concluded.  
4. We shall not misrepresent our research or conduct other activities (such as sales, fundraising, or political campaigning) under the guise of conducting survey and public opinion research.  
5. Unless the respondent explicitly waives confidentiality for specified uses, we shall hold as privileged and confidential all information that could be used, alone or in combination with 
other reasonably available information, to identify a respondent with his or her responses. We also shall not disclose or use the names of respondents or any other personally-identifying 
information for non-research purposes unless the respondents grant us permission to do so.  
6. We understand that the use of our research results in a legal proceeding does not relieve us of our ethical obligation to keep confidential all respondent-identifying information (unless 
waived explicitly by the respondent) or lessen the importance of respondent confidentiality.  
 
B. Clients or Sponsors  
1. When undertaking work for a private client, we shall hold confidential all proprietary information obtained about the client and about the conduct and findings of the research undertaken 
for the client, except when the dissemination of the information is expressly authorized by the client, or when disclosure becomes necessary under the terms of Section I-C or III-E of this 
Code. In the latter case, disclosures shall be limited to information directly bearing on the conduct and findings of the research.  
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2. We shall be mindful of the limitations of our techniques and capabilities and shall accept only those research assignments that we can reasonably expect to accomplish within these 
limitations.  
 
C. The Public  
1. We shall inform those for whom we conduct publicly released research studies that AAPOR Standards for Disclosure require the release of certain essential information about how the 
research was conducted, and we shall make all reasonable efforts to encourage clients to subscribe to our standards for such disclosure in their releases.  
2. We shall correct any errors in our own work that come to our attention which could influence interpretation of the results, disseminating such corrections to all original recipients of our 
content.  
3. We shall attempt, as practicable, to correct factual misrepresentations or distortions of our data or analysis, including those made by our research partners, co-investigators, sponsors, or 
clients. We recognize that differences of opinion in analysis are not necessarily factual misrepresentations or distortions. We shall issue corrective statements to all parties who were 
presented with the factual misrepresentations or distortions, and if such factual misrepresentations or distortions were made publicly, we shall correct them in as commensurate a public 
forum as is practicably possible.  
 
D. The Profession  
1. We recognize our responsibility to the science of survey and public opinion research to disseminate as freely as practicable the ideas and findings that emerge from our research.  
2. We can point with pride to our membership in the Association and our adherence to this Code as evidence of our commitment to high standards of ethics in our relations with 
respondents, our clients or sponsors, the public, and the profession. However, we shall not cite our membership in the Association nor adherence to this Code as evidence of professional 
competence, because the Association does not so certify any persons or organizations.  
 
 



II. Principles of Professional Practice in the Conduct of Our Work  



 
A. We shall exercise due care in developing research designs and instruments, and in collecting, processing, and analyzing data, taking all reasonable steps to assure the reliability and 



validity of results.  
 



1. We shall recommend and employ only those tools and methods of analysis that, in our professional judgment, are well suited to the research problem at hand.  
2. We shall not knowingly select research tools and methods of analysis that yield misleading conclusions.  
3. We shall not knowingly make interpretations of research results that are inconsistent with the data available, nor shall we tacitly permit such interpretations. We shall ensure that any 
findings we report, either privately or for public release, are a balanced and accurate portrayal of research results.  
4. We shall not knowingly imply that interpretations should be accorded greater confidence than the data actually warrant. When we use samples to make statements about populations, we 
shall only make claims of precision that are warranted by the sampling frames and methods employed. For example, the reporting of a margin of sampling error based on an opt-in or self-
selected volunteer sample is misleading.  
5. We shall not knowingly engage in fabrication or falsification.  
6. We shall accurately describe survey and public opinion research from other sources that we cite in our work, in terms of its methodology, content, and comparability.  
 
B. We shall describe our methods and findings accurately and in appropriate detail in all research reports, adhering to the standards for disclosure specified in Section III.  
 
III. Standards for Disclosure  



 
Good professional practice imposes the obligation upon all survey and public opinion researchers to disclose certain essential information about how the research was conducted. When 
conducting publicly released research studies, full and complete disclosure to the public is best made at the time results are released, although some information may not be immediately 
available. When undertaking work for a private client, the same essential information should be made available to the client when the client is provided with the results.  
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 A. We shall include the following items in any report of research results or make them available immediately upon release of that report.  
 



1. Who sponsored the research study, who conducted it, and who funded it, including, to the extent known, all original funding sources. 
2. The exact wording and presentation of questions and responses whose results are reported.  
3. A definition of the population under study, its geographic location, and a description of the sampling frame used to identify this population. If the sampling frame was provided by a third 
party, the supplier shall be named. If no frame or list was utilized, this shall be indicated.  
4. A description of the sample design, giving a clear indication of the method by which the respondents were selected (or self-selected) and recruited, along with any quotas or additional 
sample selection criteria applied within the survey instrument or post-fielding. The description of the sampling frame and sample design should include sufficient detail to determine 
whether the respondents were selected using probability or non-probability methods.  
5. Sample sizes and a discussion of the precision of the findings, including estimates of sampling error for probability samples and a description of the variables used in any weighting or 
estimating procedures. The discussion of the precision of the findings should state whether or not the reported margins of sampling error or statistical analyses have been adjusted for the 
design effect due to clustering and weighting, if any.  
6. Which results are based on parts of the sample, rather than on the total sample, and the size of such parts.  
7. Method and dates of data collection.  
 
B. We shall make the following items available within 30 days of any request for such materials. 
  
1. Preceding interviewer or respondent instructions and any preceding questions or instructions that might reasonably be expected to influence responses to the reported results.  
2. Any relevant stimuli, such as visual or sensory exhibits or show cards.  
3. A description of the sampling frame’s coverage of the target population.  
4. The methods used to recruit the panel, if the sample was drawn from a pre-recruited panel or pool of respondents.  
5. Details about the sample design, including eligibility for participation, screening procedures, the nature of any oversamples, and compensation/incentives offered (if any).  
6. Summaries of the disposition of study-specific sample records so that response rates for probability samples and participation rates for non-probability samples can be computed.  
7. Sources of weighting parameters and method by which weights are applied.  
8. Procedures undertaken to verify data. Where applicable, methods of interviewer training, supervision, and monitoring shall also be disclosed.  
 
C. If response rates are reported, response rates should be computed according to AAPOR Standard Definitions.  
 
D. If the results reported are based on multiple samples or multiple modes, the preceding items shall be disclosed for each.  
 
E. If any of our work becomes the subject of a formal investigation of an alleged violation of this Code, undertaken with the approval of the AAPOR Executive Council, we shall provide 
additional information on the research study in such detail that a fellow researcher would be able to conduct a professional evaluation of the study.                                         



May, 2010 
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Let’s Talk About Research Participants



  by Chelsea Lee and Jeff Hume-Pratuch



In this post you will learn how to present data gathered during surveys or interviews with research participants that you conducted
as part of your research. You may be surprised to learn that although you can discuss your interview and survey data in a paper, you
should not cite them. Here’s why.



Retrievability Versus Confidentiality



In APA Style, all sources must provide retrievable data. Because one purpose of references is to lead the reader to the source,
both the reference entry and the in-text citation begin with the name of the author. But rules for the ethical reporting of human
research data prohibit researchers from revealing “confidential, personally identifiable information concerning their patients, . .
. research participants, or other recipients of their services” (APA Publication Manual [PM]; 6th ed., § 1.11, p. 16; APA Ethics
Code, Standard 4.07). In other words, you must prevent the reader from identifying the source of information.



In this clash of principles, which one should triumph? The value of protecting participants’ confidentiality must always win out.
“Subject privacy . . . should never be sacrificed for clinical or scientific accuracy” (PM § 1.11)—not even for APA Style.



Strategies for the Discussion of Research Participant Data



Although you don’t cite data you gathered from research participants, you can discuss them, provided that you preserve the
confidentiality you guaranteed the participants when they consented to participate in your study (see PM § 1.11). In practical
terms, this means that “neither the subject nor third parties (e.g., family members, employers) are identifiable” (PM, p. 17) from the information presented.



Strategies for the ethical use of data from research participants include the following:



referring to participants by identifiers other than their names, such as
their roles (e.g., participant, doctor, patient),
pseudonyms or nicknames,
initials,
descriptive phrases,
case numbers, or
letters of the alphabet;



altering certain participant characteristics in your discussion of the participants (e.g., make the characteristics more general, such as saying “European” instead
of “French”);
leaving out unimportant identifying details about the participant;
adding extraneous material to obscure case details; and
combining the statements of several participants into a “composite” participant.



Choose the strategy that makes sense given the degree of confidentiality of information you must maintain and what details are important to relate to the reader.
Keep in mind that in employing these strategies it is essential that you not “change variables that would lead the reader to draw false conclusions related to the
phenomena being described” (PM, p. 17). 



Examples of How to Discuss Research Participant Data



Here are a few examples of how participant data might be presented in the text. The most appropriate presentation will depend on context.



One respondent stated she had never experienced a level of destruction similar to that caused by the 2008 Sichuan earthquake.
“Madge,” a 45-year-old Red Cross social worker, was in Sichuan province when the earthquake struck. “It was unlike anything else I have experienced,” she
said.
MJ, a European social worker, said the earthquake was “unlike anything else I have experienced.”
A non-Chinese social worker said the 2008 Sichuan earthquake “exceeded levels of devastation I have ever seen before.”
Case 24 was injured in the earthquake.
Participant M said she had never experienced anything like the earthquake or its level of devastation.
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Several employees of a humanitarian aid organization said that they were emotionally distressed by the devastation the earthquake left behind.



Data can also be presented in a table or figure provided these same standards are abided by. 



Going on the Record



If the research participant is willing to go "on the record," or include his or her name in the paper, use a personal communication citation (see PM § 6.20). In that
case, you should write up the material you intend to use, present it to the participant, and get his or her written permission before including it (see PM § 1.11). In
your paper, the information might be presented as follows:



M. Johnson (personal communication, May 16, 2008), a Red Cross social worker who assisted in the Sichuan earthquake recovery efforts, stated that “the
earthquake exceeded levels of devastation I have ever seen before.”



Further Reading



The issues surrounding participant privacy in research reporting are complex and exceed what can be presented in this post. For further reading, consult the APA
Publication Manual (6th ed., § 1.11) as well as the APA Ethics Code. 



Posted by Chelsea Lee at 12:05:33 PM in Direct quotations, Ethics, General APA Style, How-to, Interviews, Personal communications
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Comments



Pylduck.wordpress.com said...
Hi Chelsea and Jeff,



Thanks for this post! I'm a dissertation editor, and I often see awkward writing in dissertations in which authors try to negotiate this tension between retrievability
and confidentiality.



Does the APA Publication Manual have anything to say about redacting information in the text (blacking it out but leaving it in the document) to preserve
confidentiality?



Do you have suggestions for writing that maintain the confidentiality of study sites in addition to confidential information and identity of individuals?



Thanks,



Paul



August 30, 2013 at 11:13 AM



Jeff Hume-Pratuch said in reply to Pylduck.wordpress.com...
Hi Paul,



I don't think I've ever seen an article or dissertation in which confidential information in the text was redacted by blacking it out. The standard method of
eliminating material from quoted text is to use ellipses.



Perhaps you're thinking of reproducing original documents (as a figure or appendix) with sensitive data blacked out. That would need to be done with great care to
insure that redacted information cannot be retrieved from the final document. It's not enough to merely use a permanent marker or draw a black box over the text in
Word/Acrobat (as a number of government agencies have found to their dismay).



Study sites, like persons, can be described ("a small Midwestern university") or pseudonymized ("Midwest State Teachers College"). The key is to give those
attributes that are significant in terms of the research without identifying the place completely.



Finally, our apologies for the delay in responding. Your post slipped though our notification system, but we hope this answer is better late than never.



Thanks,
Jeff



December 02, 2013 at 12:31 PM



Jana Thompkins said...
I don't know whether this is a question about describing study participants or about commas, but I'll forge ahead. A work that has come across my desk is about "gay
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Arab Muslim men." I see in the Manual (p. 74) that there is no comma used in the term "female-to-male transgender person," but is there a point where the number
of adjectives preceding the noun requires the use of commas to separate them? Punctuating the term as "gay, Arab, Muslim men" seems cumbersome but somehow
more correct. I cannot find support for my intuition, however. Please help!



April 09, 2014 at 11:35 AM



Jeff Hume-Pratuch said in reply to Jana Thompkins...
Hi Jana,



That is definitely a punctuation issue, not a participant issue, but we take all comers on this blog. ;-)



The punctuation depends on whether the string "gay Arab Muslim men" is composed of coordinate adjectives or cumulative adjectives. Coordinate adjectives all
modify the noun; cumulative adjectives build on each other to form a phrase.



In your example, Arab modifies its fellow adjective Muslim rather than the noun men (i.e., there are Muslims who are not Arab, and Arabs who are not Muslim).
That makes this a string of cumulative adjectives. Ergo, no comma should be used.



Hope this helps,
Jeff



April 09, 2014 at 05:35 PM
Sign in with Typepad Facebook Twitter Google+ and more...
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Data Access and Personal Privacy: Appropriate Methods of Disclosure
Control



A statement by the American Statistical Association.



Approved December 6, 2008



Statement:



Access to high quality data is essential to advancing science and improving the human condition. Robust new sources
of data on human behavior allow researchers to ask and answer complex questions and hence guide policy decisions.
Powerful and sophisticated electronic technologies have made much of this data readily accessible to the public.



At the same time, much of this data contains personal information, so these electronic tools for combining and
analyzing publicly accessible data pose a distinct threat - in perception if not in reality -- to privacy, as well as a
potential for inflicting great harm on persons and establishments. The protection of personal privacy is of paramount
importance in engaging the cooperation of respondents, and thus in producing and distributing the high quality data
needed for research. Fortunately, modern statistical tools have been developed to help ensure the appropriate
treatment of confidential information while still making useful data available for public policy and scientific
advancement.



This statement is intended to provide the American Statistical Association's (ASA) perspective on the assessment of the
risk associated with data dissemination and an overview of the way in which statisticians can help limit that risk.



The ASA urges distributors and users of data, particularly sensitive data such as public health and biologic data, to
familiarize themselves with risk assessment, and to consult with statistical professionals when necessary. The ASA
further urges the media to be mindful of these issues when it presents data to the public.



Context:



Many forms of data are collected and disseminated to guide both research and policy decisions. For example, health
data on individuals are collected and used by state agencies and others so that trends can be monitored, potential
public health hazards can be identified, and public health can be protected. At the same time, the privacy of the
individuals who provide the data must be safeguarded. An illustration of the tension between these sometimes
conflicting needs occurred in Delaware in 2008. The Delaware press sought detailed information about the location
and characteristics of certain cancers. However, the Delaware Division of Public Health cited privacy concerns in
refusing the release of such data. In response to these concerns, the state passed legislation (Delaware Senate Bill 235,



News & Announcements
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now state law) requiring the release of such data but allowing the agency to take steps first to protect patient privacy.



In the first instance, statisticians can follow well established fair information practices to protect privacy, such as
collecting only the information that is needed, articulating the purpose of the information collection, and providing
informed consent. A critical element of informed consent is to accurately explain what assurances of confidentiality are
available.



Statisticians also have a long history of studying ways to protect the confidentiality of data while providing information
to policymakers. The traditional way of ensuring confidentiality while disseminating data has been to aggregate
information and report it in tables. This approach generally acts to mask information that might specifically identify
anyone.



The challenge of safeguarding confidentiality has become more difficult for data custodians. Many new forms of data
on human behavior, such as video data, biologic samples, or transaction data, are not particularly useful to researchers
or policy makers in tabular form. As a result, such "micro-data" is often disseminated after the information is "de-
identified." Unfortunately, statistical research shows that such de-identification is often insufficient and could result in
a breach of confidentiality if reidentification were attempted by an individual with the right skills, a computer, and
access to publicly available databases.



In one example, a student at the Massachusetts Institute of Technology showed that 97 percent of the names and
addresses on the 1997 voting list for Cambridge, Massachusetts were unique using only zip code and date of birth1. The



same research showed that this same information, along with medical insurance claims records of state employees, was
contained in files made available to researchers by the Massachusetts Group Insurance Commission. By comparing the
two sources, the records of the Governor of the state were re-identified, even though his personal identifiers had been
removed from the insurance records.



In another example, geneticists who have made substantial progress in the mapping of the human genome also have
found that there is reason for caution in making genetic information generally available2. The increased availability of



genomic data for research, coupled with demonstrations that conventional protective procedures do not completely
mask the presence of an individual's genetic material in certain databases, has led to measures for increased security.



Today we are developing better statistical tools that can help guide the proper release of data. First, those tools can help
ensure the proper assessment of risk. Second, the tools help ensure the proper treatment of confidential information,
so that confidential facts do not become public knowledge through the apparently harmless release of aggregated data
or de-identified micro-data. Statisticians, working with computer scientists and others, can help ensure continued
access to research data while protecting the privacy of the individuals from whom the data came.



A brief discussion of the statistical resources available follows. For further information, please contact the chair of the
ASA's Privacy and Confidentiality Committee. This contact information can be obtained from the committee's website,
or by calling the American Statistical Association, 703-684-1221.



Background



The ASA recognizes that risk assessment and confidentiality protection are not simple matters. It believes that
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statistical techniques are essential to identifying and preventing potential disclosures and invaluable to resolving them.
However routine or unusual the information to be protected, the statistician can considerably enhance its usefulness
while also protecting privacy. The ASA emphasizes the following points:



Confidentiality protection is important



The protection of personal privacy is of paramount importance in the production and distribution of statistical
data. 



The quality of those data is strongly influenced by the public's trust that pledges of confidentiality will be
rigorously observed.



Data access is important



Optimizing access to high quality data is critical to informed decision making and is the principal justification for
their collection and dissemination. 



The assurance of confidentiality is a primary concern in considering what scope and extent of access to personal
information will be granted.



Statisticians can play an important role in ensuring that both goals are met, and need to work with data users, data
producers, and data custodians to accomplish these goals.



The sharing and dissemination of information gathered under a pledge of confidentiality must be subject to
rigorous statistical scrutiny to ensure consistency with the confidentiality pledges. 



The profession of statistics has developed the requisite tools to help with the appropriate treatment of confidential
information. Additionally, the profession is actively engaged in research to further refine these tools and to develop
means to make useful information available for public policy and scientific advancement.



The Assessment of Risk in Statistical Data



The assessment of risk depends on the way in which the information is produced. Until fairly recently, the production
of information for dissemination to the public relied principally on printed, tabular data. Statisticians have long been
sensitive, therefore, to the potential risk of disclosure in such data. Although tables are intended to protect individual
information by presenting grouped figures, there are situations in which the size and/or the distribution of those
groups can reveal more information about individuals or business establishments than had been publicly known.



In contrast to tabular data, which are presented in aggregate form, the information contained in micro-data is
disaggregated. The information contained is specific to the individual. An electronic micro-data file may contain many
thousands of data records, each referring to a separate person. This format permits the researcher to specify with
exactitude the kind of questions that can be addressed and to utilize much more powerful analytic tools. This very
advantage, however, carries with it the possibility of identifying one or more respondents - and the more detailed the
information, the more individual records become distinct from each other, making study participants easier to identify.
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It is a common misconception that once names and certain other direct identifiers (address, telephone number) that
lead directly to a person have been removed from a body of information, the remaining data may be judged safe and
can be shared without risk of compromising the privacy of the data providers. Statisticians and members of other
professions, however, have demonstrated repeatedly that modern computational technology and the widespread
availability of personal information on the Internet can render information quite as revealing as though the names had
not been removed. That is, a seemingly anonymous body of data could be rendered identifiable.



Techniques for Protecting Confidentiality



Taking the aforementioned facts into account, statistical scientists and agencies responsible for developing and
distributing data have developed a variety of counter measures to de-identify statistical databases to block efforts to
manipulate them to disclose personal information. Strategies for preventing unauthorized and inappropriate disclosure
of identifiable information generally involve some combination of modification of data content and restriction of data
access. The first strategy involves some loss of information detail and the second, while permitting access to more
complete data to qualified users, limits who, under what conditions, and for what purpose they may be used. Thus the
selection of a strategy involves a careful consideration of the interests of legitimate data users while strictly adhering to
confidentiality protections promised to the subjects of the data; by selecting among a variety of strategies a satisfactory
resolution can often be found. Alternatives that have been considered include:



Modifying the values of information items to maintain statistical quality but avoid disclosures. One such
strategy is to blur or disguise the data in such a way that individual data items cannot be uniquely associated
with or attributed to a particular person or establishment.
Distributing synthetic data sets whose variables have the same statistical distributions and relationships as
the original data from which they are derived but containing no actual information from the original data.
Partially synthetic files are another way to avoid disclosures while keeping the bulk of the data intact.
Providing access to detailed data only in restricted data enclaves where appropriateness of use can be
monitored, access is restricted to authorized individuals, and those individuals are trained in confidentiality
protection. The enclaves can be set up either to require the analyst to be physically present at the restricted
site or to allow remote access to authorized analyses.
Permitting tailored online data analysis of detailed databases with results subjected to disclosure avoidance
review.
Making selected information files available under licensing arrangements that guarantee secure and
confidential handling of data by trusted researchers.



Various Federal agencies' data access policies employ one or more modes of access, and some are able to provide
different tiers of access, for example providing a minimally protected dataset (e.g., no direct identifiers like names) in
secure enclaves, slightly restricted data (e.g., with aggregated geography) via licensing, and blurred or synthetic data
for unrestricted public use.



A comprehensive review of disclosure avoidance techniques is beyond the scope of this statement, but the reader is
referred to the Privacy, Confidentiality and Data Security website3 for a convenient source of references on current



regulations, recommendations, and best practices in the field. Three recent publications deserve special mention: the
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Report on Statistical Disclosure Limitation Methodology4 issued by the Federal Committee on Statistical



Methodology, the Handbook on Statistical Disclosure Control, a product of the Centre of Excellence in Statistical
Control5, and Expanding Access to Research Data: Reconciling Risks and Opportunities, a report of the National



Academy of Sciences6. Together these publications represent an up-to-date perspective based on a vast amount of



experience and expertise.



Appendix: Definitions
Key to the understanding of disclosure avoidance are the concepts of privacy, confidentiality, and data protection7.



Informational privacy encompasses an individual's freedom from excessive intrusion and the ability to choose the
extent and circumstances under which one's personal information will be shared with or withheld from others. The
assurances given to information providers concerning the care and potential sharing of this information are detailed in
a pledge of confidentiality. Data protection refers to the set of policies and procedures that ensure that the protection
promised is actually provided. These policies and procedures are generally quite comprehensive and involve
administrative, physical, and electronic safeguards. When information is shared with the public or with parties not
included in the pledge of confidentiality, the possibility of disclosure arises. It is at this point that the statistician's skills
and experience come into play.



Information may be shared as tabular or micro-data. The former is represented by data grouped according to one or
more characteristics. A simple table would contain categories (cells) of age and gender, and more complex tables
contain additional classifications (e.g. race, income, etc.). Each one of these more complex tables could be constructed
for a number of other variables or dimensions (e.g. a separate complex table for each state in which data were
collected). The table entries may be the actual number of respondents falling into a given category (frequencies) or an
average, rate, percentage or other quantity that applies to respondents so categorized



1. Sweeney, L. Computational Disclosure Control: A Primer on Data Privacy Protection. Doctoral Dissertation, Massachusetts Institute of



Technology, May, 2001.



2. NIH Background Fact Sheet, August 28, 2008. http://grants.nih.gov/grants/gwas/ (http://grants.nih.gov/grants/gwas/) . See also,



Homer N, Szelinger S, Redman M, et al. (2008) Resolving Individuals Contributing Trace Amounts of DNA to Highly Complex Mixtures



Using High-Density SNP Genotyping Microarrays. PLoS Genet 4(8): e1000167. doi:10.1371/journal.pgen.1000167



3. The PCDS website is found at http://www.amstat.org/committees/pc/index.html (/committees/pc/index.html) . 



4. Federal Committee on Statistical Methodology, Working Papers Nos. 22 (Second version, 2005). Found at



http://www.fcsm.gov/reports/#fcsm (http://www.fcsm.gov/reports/#fcsm) . 



5. Center of Excellence for Statistical Control, Handbook on Statistical Disclosure Control, Version 1.01, March 2007. Found at



http://neon.vb.cbs.nl/cenex/ (http://neon.vb.cbs.nl/cenex/) .



6. National Academy of Sciences, Expanding Access to Research Data: Reconciling Risks and Opportunities, 2005.



7. For a more detailed discussion of these and related terms, see http://www.amstat.org/committees/pc/keyterms.html



(/committees/pc/keyterms.html) .
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Privacy Statement  | Disclaimer  | Sitemap  | Contact Us | Link to Us  | FAQ  | Home



Copyright © 2014 American Statistical Association. All Rights Reserved.
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©1997 - 2011 CASRO - Council of American Survey Research Organizations. All Rights Reserved. First Adopted 1977. Revised as needed. This document is
protected under the copyright laws of the United States and other countries and may not be reprinted or reproduced without permission from CASRO, provided that
it may be referenced and quoted with attribution and credit given to CASRO.



CASRO®
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Port Jefferson, New York 11777 USA
(631) 928-6954 • Fax: (631) 928-6041
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Addendums (for CASRO Members Only)



Found on Members Only section of CASRO website:



1. Standards regarding disclosure of respondent-identifiable data to clients



(Suggested Client Agreement)



2. Suggested CASRO Client Certification of Email Sample List Compliance
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I N T R O D U C T I O N



This Code of Standards and Ethics for Survey Research sets forth the agreed upon rules of ethical conduct for
Survey Research Organizations. Acceptance of this Code is mandatory for all CASRO® Members.



The Code has been organized into sections describing the responsibilities of a Survey Research Organization to
Respondents, Clients and Outside Contractors and in reporting study results.



This Code is not intended to be, nor should it be, an immutable document. Circumstances may arise that are not
covered by this Code or that may call for modification of some aspect of this Code. The Standards Committee and
the Board of Directors of CASRO® will evaluate these circumstances as they arise and, if appropriate, revise the
Code. The Code, therefore, is a living document that seeks to be responsive to the changing world of Survey
Research. To continue to be contemporary, CASRO® advocates ongoing, two-way communication with Members,
Respondents, Clients, Outside Contractors, Consultants and Interviewers.



Please also refer to other CASRO® Publications, which may provide detail relevant to many sections of the CASRO®



Code of Standards and Ethics for Survey Research.
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I . R E S P O N S I B I L I T I E S T O R E S P O N D E N T S



Preamble



Researchers have professional and legal responsibilities to their respondents that are embodied in the procedures
of a research study. Underlying these specific responsibilities are four fundamental ethical principles:



Respondents should be:



a. willing participants in survey research;



b. appropriately informed about the survey’s intentions and how their personal information and survey
responses will be used and protected;



c. sufficiently satisfied with their survey experience;



d. willing to participate again in survey research.



A. Confidentiality



1. Since individuals who are interviewed are the lifeblood of the Survey Research Industry, it is essential that
Survey Research Organizations be responsible for protecting from disclosure to third parties—including
Clients and members of the Public—the identity of individual Respondents as well as Respondent-
identifiable information, unless the Respondent expressly requests or permits such disclosure.



2. This principle of confidentiality is qualified by the following exceptions:



a. A minimal amount of Respondent-identifiable information will be disclosed to the Client to permit the
Client: (1) to validate interviews and/or (2) to determine an additional fact of analytical importance to the
study (including the practice of appending Client-owned database information to the Survey Research
Organization’s data file as an analytic aid). Where additional inquiry is indicated, Respondents must be
given a sound reason for the re-inquiry; a refusal by Respondent to continue must be respected.



Before disclosing Respondent-identifiable information to a Client for purposes of interview validation or
re-inquiry, the Survey Research Organization must take whatever steps are needed to ensure that the
Client will conduct the validation or recontact in a fully professional manner. This includes the avoidance
of multiple validation contacts or other conduct that would harass or could embarrass Respondents. It
also includes avoidance of any use of the information (e.g., lead generation) for other than legitimate and
ethical Survey Research purposes or to respond to Customer/Respondent complaints. Assurance that the
Client will respect such limitations and maintain Respondent confidentiality should be confirmed in writing
before any confidential information is disclosed.



Where Respondent-identifiable data is disclosed to clients so that the Survey Research Organization may
analyze survey data in combination with other respondent-level data such as internal customer data,
respondent-level data from another survey, etc., it is understood that the information will be used for
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model building, internal (Survey Research Organization) analysis, or the like and not for individual marketing
efforts and that no action can be taken toward an individual respondent simply because of his or her
participation in the survey. To assure Client compliance, the Survey Research Organization must obtain
written confirmation from the Client before releasing any data. (A suggested CASRO® Client agreement
clause is available.)



Further, with respect to such research uses as Database Segmentation and/or Modeling (see preceding
paragraph), specific action(s) may not be taken toward an individual Respondent as a result of his/her
survey information and participation beyond those actions taken toward the entire database population
group the Respondent by chance has been selected to represent. In order for such specific action, the
following two elements must be met:



The Respondent has first given his/her permission to do so, having been told the general purpose and
limitations of such use; and



The research firm has obtained a written agreement from the Client assuring that no other use will be
made of Respondent-identifiable information.



Predictive equations which integrate a segmentation scheme into a Client database may be applied so long as
no action is taken toward an individual Respondent simply because of his or her participation in the survey.
Respondents must be treated like all other individuals in the database according to the segment(s) to which
they belong or have been assigned.



b. The identity of individual Respondents and Respondent-identifiable information may be disclosed to other
Survey Research Organizations whenever such organizations are conducting different phases of a multi-
stage study (e.g., a trend study). The initial Research Company should confirm in writing that Respondent
confidentiality will be maintained in accordance with the Code.



c. In the case of research in which representatives of the Client or others are present, such Client represen-
tatives and others should be asked not to disclose to anyone not present the identity of individual
Participants or other Participant-identifying information except as needed to respond, with the
Participant’s prior specific approval, to any complaint by one or more of the Participants concerning a
product or service supplied by the Client.



3. The principle of Respondent confidentiality includes the following specific applications or safeguards:



a. Survey Research Organizations’ staff or personnel should not use or discuss Respondent-identifiable data
or information for other than legitimate internal research purposes.



b. The Survey Research Organization has the responsibility for insuring that Subcontractors (Interviewers,
Interviewing Services and Validation, Coding, and Tabulation Organizations) and Consultants are aware of
and agree to maintain and respect Respondent confidentiality whenever the identity of Respondents or
Respondent-identifiable information is disclosed to such entities.
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c. Before permitting Clients or others to have access to completed questionnaires in circumstances other
than those described above, Respondent names and other Respondent-identifying information (e.g.,
telephone numbers) should be deleted.



d. Invisible identifiers on mail questionnaires that connect Respondent answers to particular Respondents
should not be used. Visible identification numbers may be used but should be accompanied by an
explanation that such identifiers are for control purposes only and that Respondent confidentiality will not
be compromised.



e. Any Survey Research Organization that receives from a Client or other entity information that it knows or
reasonably believes to be confidential, Respondent-identifiable information should only use such informa-
tion in accordance with the principles and procedures described in this Code.



f. The use of survey results in a legal proceeding does not relieve the Survey Research Organization of its
ethical obligation to maintain in confidence all Respondent-identifiable information or lessen the importance
of Respondent anonymity. Consequently, Survey Research firms confronted with a subpoena or other
legal process requesting the disclosure of Respondent-identifiable information should take all reasonable
steps to oppose such requests, including informing the court or other decision-maker involved of the
factors justifying confidentiality and Respondent anonymity and interposing all appropriate defenses to
the request for disclosure.



B. Privacy and the Avoidance of Harassment



1. Survey Research Organizations have a responsibility to strike a proper balance between the needs for
research in contemporary American life and the privacy of individuals who become the Respondents in the
research. To achieve this balance:



a. Respondents will be protected from unnecessary and unwanted intrusions and/or any form of personal
harassment.



b. The voluntary character of the Interviewer-Respondent contact should be stated explicitly where the
Respondent might have reason to believe that cooperation is not voluntary.



2. This principle of privacy includes the following specific applications:



a. The Research Organization, Subcontractors and Interviewers shall make every reasonable effort to
ensure that the Respondent understands the purpose of the Interviewer/Respondent contact.



(1) The Interviewer/Research Company representative must provide prompt and honest identification
of his/her research firm affiliation.



(2) Respondent questions should be answered in a forthright and non-deceptive manner.
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b. Deceptive practices and misrepresentation, such as using research as a guise for sales or solicitation
purposes, are expressly prohibited.



c. Survey Research Organizations must respect the right of individuals to refuse to be interviewed or to
terminate an interview in progress. Techniques that infringe on these rights should not be employed,
but Survey Research Organizations may make reasonable efforts to obtain an interview including:
(1) explaining the purpose of the research project; (2) providing a gift or monetary incentive adequate to
elicit cooperation; and (3) re-contacting an individual at a different time if the individual is unwilling or
unable to participate during the initial contact.



d. Research Organizations are responsible for arranging interviewing times that are convenient for respondents.



e. Lengthy interviews can be a burden. Research Organizations are responsible for weighing the research
need against the length of the interview and Respondents must not be enticed into an interview by a
misrepresentation of the length of the interview.



f. Research Organizations are responsible for developing techniques to minimize the discomfort or appre-
hension of Respondents and Interviewers when dealing with sensitive subject matter.



g. Electronic equipment (taping, recording, photographing) and one-way viewing rooms may be used only
with the full knowledge of Respondents.



3. Internet Research



The unique characteristics of Internet research require specific notice that the principle of respondent
privacy applies to this new technology and data collection methodology. The general principle of this
section of the Code is that survey Research Organizations will not use unsolicited emails to recruit survey
respondents or engage in surreptitious data collection methods. This section is organized into three parts:
a. email solicitations, b. active agent technologies, and c. panel/sample source considerations.



a. Email Solicitation



(1) Research Organizations are required to verify that individuals contacted for research by email have
a reasonable expectation that they will receive email contact for research. Such agreement can be
assumed when ALL of the following conditions exist:



(a) A substantive pre-existing relationship exists between the individuals contacted and the
Research Organization, the Client supplying email addresses, or the Internet Sample Providers
supplying the email addresses (the latter being so identified in the email invitation);



(b) Survey email invitees have a reasonable expectation, based on the pre-existing relationship
where survey email invitees have specifically opted in for Internet research with the research
company or Sample Provider, or in the case of Client-supplied lists that they may be contacted
for research and invitees have not opted out of email communications;
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(c) Survey email invitations clearly communicate the name of the sample provider, the relationship
of the individual to that provider, and clearly offer the choice to be removed from future email
contact.



(d) The email sample list excludes all individuals who have previously requested removal from
future email contact in an appropriate and timely manner.



(e) Participants in the email sample were not recruited via unsolicited email invitations.



(2) Research Organizations are prohibited from using any subterfuge in obtaining email addresses of
potential respondents, such as collecting email addresses from public domains, using technologies
or techniques to collect email addresses without individuals’ awareness, and collecting email
addresses under the guise of some other activity.



(3) Research Organizations are prohibited from using false or misleading return email addresses or any
other false and misleading information when recruiting respondents. As stated later in this Code,
Research Organizations must comply with all federal regulations that govern survey research activities. In
addition, Research Organizations should use their best efforts to comply with other federal regulations
that govern unsolicited email contacts, even though they do not apply to survey research.



(4) When receiving email lists from Clients or Sample Providers, Research Organizations are required to
have the Client or Sample Provider verify that individuals listed have a reasonable expectation that
they will receive email contact, as defined, in (1) above.



(5) The practice of “blind studies” (for sample sources where the sponsor of the study is not cited in the
email solicitation) is permitted if disclosure is offered to the respondent during or after the interview.
The respondent must also be offered the opportunity to “opt-out” for future research use of the
sample source that was used for the email solicitation.



(6) Information about the CASRO Code of Standards and Ethics for Survey Research should be made
available to respondents.



b. Active Agent Technology



(1) Active agent technology is defined as any software or hardware device that captures the behavioral
data about data subjects in a background mode, typically running concurrently with other activities.
This category includes tracking software that allows Research Organizations to capture a wide array
of information about data subjects as they browse the Internet. Such technology needs to be care-
fully managed by the research industry via the application of research best practices.



Active agent technology also includes direct to desktop software downloaded to a user’s computer
that is used solely for the purpose of alerting potential survey respondents, downloading survey
content or asking survey questions. A direct to desktop tool does not track data subjects as they
browse the Internet and all data collected is provided directly from user input.
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Data collection typically requires an application to download onto the subjects’ desktop, laptop or
PDA (including personal wireless devices). Once downloaded, tracking software has the capability
of capturing the data subject’s actual experiences when using the Internet such as Web page hits,
web pages visited, online transactions completed, online forms completed, advertising click-through
rates or impressions, and online purchases.



Beyond the collection of information about a user’s Internet experience, the software has the ability
to capture information from the data subject’s email and other documents stored on a computer
device such as a hard disk. Some of this technology has been labeled “spyware,” especially
because the download or installation occurs without the data subject’s full knowledge and specific
consent. The use of spyware by a member of CASRO is strictly prohibited.



A cookie (defined as a small amount of data that is sent to a computer’s browser from a web server
and stored on the computer’s hard drive) is not an active agent. The use of cookies is permitted if
a description of the data collected and its use is fully disclosed in a Research Organizations’
privacy policy.



(2) Following is a list of unacceptable practices that Research Organizations should strictly forbid or
prevent. A Research Organization is considered to be using spyware when it fails to adopt all of the
practices in set forth in Section 3 below or engages in any in the following practices:



(a) Downloading software without obtaining the data subject’s informed consent.



(b) Downloading software without providing full notice and disclosure about the types of information
that will be collected about the data subject, and how this information may be used. This notice
needs to be conspicuous and clearly written.



(c) Collecting information that identifies the data subject without obtaining affirmed consent.



(d) Using keystroke loggers without obtaining the data subject’s affirmed consent.



(e) Installing software that modifies the data subject’s computer settings beyond that which is
necessary to conduct research providing that the software doesn’t make other installed software
behave erratically or in unexpected ways.



(f) Installing software that turns off anti-spyware, anti-virus, or anti-spam software.



(g) Installing software that seizes control or hijacks the data subject’s computer.



(h) Failing to make commercially reasonable efforts to ensure that the software does not cause any
conflicts with major operating systems and does not cause other installed software to behave
erratically or in unexpected ways.



(i) Installing software that is hidden within other software that may be downloaded.
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(j) Installing software that is difficult to uninstall.



(k) Installing software that delivers advertising content, with the exception of software for the
purpose of ad testing.



(l) Installing upgrades to software without notifying users.



(m) Changing the nature of the active agent program without notifying user.



(n) Failing to notify the user of privacy practice changes relating to upgrades to the software.



(3) Following are practices Research Organizations that deploy active agent technologies should adopt.
Research Organizations that adopt these practices and do not engage in any of the practices set
forth in Section 2 above will not be considered users of spyware.



(a) Transparency to the data subject is critical. Research companies must disclose information
about active agents and other software in a timely and open manner with each data subject.
This communication must provide details on how the Research Organization uses and shares
the data subject’s information.



i. Only after receiving an affirmed consent or permission from the data subject or parent’s
permission for children under the age of 18, should any research software be downloaded
onto the individual’s computer or PDA.



ii. Clearly communicate to the data subject the types of data if any, that is being collected and
stored by an active agent technology.



iii. Disclosure is also needed to allow the data subject to easily uninstall research software
without prejudice or harm to them or their computer systems.



iv. Personal information about the subject should not be used for secondary purposes or
shared with third parties without the data subject’s consent.



v. Research Organizations are obligated to ensure that participation is a conscious and voluntary
activity. Accordingly, incentives must never be used to hide or obfuscate the acceptance of
active agent technologies.



vi. Research Organizations that deploy active agent technologies should have a method to
receive queries from end-users who have questions or concerns. A redress process is essential
for companies if they want to gauge audience reaction to participation on the network.



vii. On a routine and ongoing basis, consistent with the stated policies of the Research
Organization, data subjects who participate in the research network should receive clear
periodic notification that they are actively recorded as participants, so as to insure that their
participation is voluntary. This notice should provide a clearly defined method to uninstall the
Research Organization’s tracking software without causing harm to the data subject.
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(b) Stewardship of the data subject is critical. Research companies must take steps to protect
information collected from data subjects.



i. Personal or sensitive data (as described in the Personal Data Classification Appendix) should
not be collected. If collection is unavoidable, the data should be destroyed immediately. If
destruction is not immediately possible, it: (a) should receive the highest level of data security
and (b) should not be accessed or used for any purpose.



ii. Research Organizations have an obligation to establish safeguards that minimize the risk of
data security and privacy threats to the data subject.



iii. It is important for Research Organizations to understand the impact of their technology on
end-users, especially when their software downloads in a bundle with other comparable
software products.



iv. Stewardship also requires the Research Organization to make commercially reasonable
efforts to ensure that these “free” products are also safe, secure and do not cause undue
privacy or data security risks.



v. Stewardship also requires a Research Organization that deploys active agent technologies
to be proactive in managing its distribution of the software. Accordingly, companies must
vigorously monitor their distribution channel and look for signs that suggest unusual events
such as high churn rates.



vi. If unethical practices are revealed, responsible research companies should strictly terminate
all future dealings with this distribution partner.



c. Panel/Sample Source Considerations



The following applies to all Research Organizations that utilize the Internet and related technologies to
conduct research.



(1) The Research Organization must:



(a) Disclose to panel members that they are part of panel.



(b) Obtain panelist’s permission to collect and store information about the panelist.



(c) Collect and keep appropriate records of panel member recruitment, including the source
through which the panel member was recruited.



(d) Collect and maintain records of panel member activity.



(2) Upon Client request, the Research Organization must disclose:
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(a) Panel composition information (including panel size, populations covered, and the definition of
an active panelist).



(b) Panel recruitment practice information.



(c) Panel member activity.



(d) Panel incentive plans.



(e) Panel validation practices.



(f) Panel quality practices.



(g) Aggregate panel and study sample information (this information could include response rate
information, panelist participation in other research by type and timeframe, see Responsibilities
in Reporting to Clients and the Public).



(h) Study related information such as email invitation(s), screener wording, dates of email invitations
and reminders, and dates of fieldwork.



(3) Stewardship of the data collected from panelists is critical:



(a) Panels must be managed in accordance with applicable data protection laws and regulations.



(b) Personal or sensitive data should be collected and treated as specified in the Personal Data
Classification Appendix.



(c) Upon panelist request, the panelist must be informed about all personal data (relating to the
panelist that is provided by the panelist, collected by an active agent, or otherwise obtained by
an acceptable method specified in a Research Organization’s privacy policy) maintained by the
Research Organization. Any personal data that is indicated by panel member as not correct or
obsolete must be corrected or deleted as soon as practicable.



(4) Panel members must be given a straightforward method for being removed from the panel if they
choose. A request for removal must be completed as soon as practicable and the panelist must not
be selected for future research studies.



(5) A privacy policy relating to use of data collected from or relating to the panel member must be in
place and posted online. The privacy policy must be easy to find and use and must be regularly
communicated to panelists. Any changes to the privacy policy must be communicated to panelists as
soon as possible.



(6) Research Organizations should take steps to limit the number of survey invitations sent to targeted
respondents by email solicitations or other methods over the Internet so as to avoid harassment
and response bias caused by the repeated recruitment and participation by a given pool (or panel) of
data subjects.
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(7) Research Organizations should carefully select sample sources that appropriately fit research
objectives and Client requirements. All sample sources must satisfy the requirement that survey
participants have either opted-in for research or have a reasonable expectation that they will be
contacted for research.



(8) Research Organizations should manage panels to achieve the highest possible research quality.
This includes managing panel churn and promptly removing inactive panelists.



(9) Research Organizations must maintain survey identities and email domains that are used
exclusively for research activities.



(10) If a Research Organization uses a sample source (including a panel owned by the Research
Organization or a subcontractor) that is used for both survey research and direct marketing activities,
the Research Organization has an obligation to disclose the nature of the marketing campaigns
conducted with that sample source to Clients so that they can assess the potential for bias.



(11) All data collected on behalf of a Client must be kept confidential and not shared or used on behalf
of another Client (see also Responsibilities to Clients).



4. Privacy Laws and Regulations



a. Research Organizations must comply with existing state, federal, and international statutes and regula-
tions governing privacy, data security, and the disclosure, receipt and use of personally-identifiable
information (collectively “Privacy Laws”). Some of the Privacy Laws affecting Survey Research are
limited to specific industries (e.g., financial and health care industries), respondent source (e.g.,
children), and/or international venues.



b. In instances in which privacy laws apply to Survey Research operations for specific industries or
respondent source, Research Organizations will:



(1) Always enter into a confidentiality or “chain of trust” agreement when receiving and using legally-
protected, personally-identifiable information from a source other than the data subject, insuring that
the Research Organization will protect the information and only use it for the purposes specified in
the agreement;



(2) Always require subcontractors and other third parties to whom they disclose personally-identifiable
information to enter into confidentiality or “chain of trust” agreements that require such party(ies) to
provide the same level of security and limitations of use and disclosure as the Research Organization;



(3) Always store or maintain personally-identifiable information in a verifiably secure location;



(4) Always control and limit accessibility to personally-identifiable information;
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(5) Always use reasonable efforts to destroy personally-identifiable information once the survey is
complete and validation has been conducted, unless the personally-identifiable information relates to
Respondents in panels, to ongoing studies, or for some other critical research reason, or the
research Client is legally or contractually obligated to require its service providers to maintain such
information for a certain period of time and contractually imposes this requirement on the Research
Organization;



(6) Never knowingly receive, use or disclose personally-identifiable information in a way that will cause
the Research Organization or another party to violate any Privacy Law or agreement.



c. In order to conduct international research that requires either transmitting or receiving personally-
identifiable information of Respondents, Research Organizations must comply in all material respects
with international privacy laws and regulations, by, in the case of data transfers with a person or entity in
the European Union, either (i) certifying their compliance with the privacy provisions described in the
United States Safe Harbor Principles of the European Union Directive on Data Protection or (ii) satisfying
an alternative method of complying in all material respects with the Directive. The EU Safe Harbor
privacy principles are contained in the CASRO Model Privacy Policy and are as follows:



(1) Notice: A description of what information is collected, how it is collected, its purpose, and its
disclosure to third parties.



(2) Choice: A statement of and procedures for allowing individuals to choose not to participate in the
research and/or to have their personal information used or disclosed to a third party.



(3) Onward Transfer: A statement that personal information will be transferred only to third parties who
are also in compliance with the Safe Harbor Principles.



(4) Access: Procedures to provide individuals with access to their personal information in order to
correct, amend, or delete that information where it is inaccurate.



(5) Security: A description of the reasonable precautions taken to protect personal information from loss,
misuse and unauthorized access, disclosure, alteration, and destruction.



(6) Data Integrity: A statement that information will be used consistent with the purpose for which it was
collected.



(7) Enforcement: A description of internal and external mechanisms for assuring compliance, and
addressing and resolving disputes and complaints.



d. Research Organizations will, to the extent required by law or as necessary to fully and completely
comply with the principles set forth in the section of this Code entitled Responsibilities to Respondents,
adopt effective and comprehensive legal and operational policies, such as those set forth in CASRO’s
Privacy Protection Program, which will be updated as necessary to conform with additions to and
changes in Privacy Laws.
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I I . R E S P O N S I B I L I T I E S T O C L I E N T S



A. Relationships between a Survey Research Organization and Clients for whom the surveys are conducted should
be of such a nature that they foster confidence and mutual respect. They must be characterized by honesty
and confidentiality.



B. The following specific approaches describe in more detail the responsibilities of Research Organizations in
this relationship:



1. A Survey Research Organization must assist its Clients in the design of effective and efficient studies that
are to be carried out by the Research Company. If the Survey Research Organization questions whether
a study design will provide the information necessary to serve the Client's purposes, it must make its
reservations known.



2. A Research Organization must conduct the study in the manner agreed upon. However, if it becomes
apparent in the course of the study that changes in the plans should be made, the Research Organization
must make its views known to the Client promptly.



3. A Research Organization has an obligation to allow its Clients to verify that work performed meets all
contracted specifications and to examine all operations of the Research Organization that are relevant to
the proper execution of the project in the manner set forth. While Clients are encouraged to examine
questionnaires or other records to maintain open access to the research process, the Survey Research
Organization must continue to protect the confidentiality and privacy of survey Respondents.



4. When more than one Client contributes to the cost of a project specially commissioned with the Research
Organization, each Client concerned shall be informed that there are other Participants (but not necessarily
their identity).



5. Research Organizations will hold confidential all information that they obtain about a Client’s general
business operations, and about matters connected with research projects that they conduct for a Client.



6. For research findings obtained by the agency that are the property of the Client, the Research Organization
may make no public release or revelation of findings without expressed, prior approval from the Client.



C. Bribery in any form and in any amount is unacceptable and is a violation of a Research Organization’s fundamental,
ethical obligations. A Research Organization and/or its principals, officers and employees should never give gifts
to Clients in the form of cash. To the extent permitted by applicable laws and regulations, a Research
Organization may provide nominal gifts to Clients and may entertain Clients, as long as the cost of such
entertainment is modest in amount and incidental in nature.
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I I I . R E S P O N S I B I L I T I E S I N R E P O R T I N G T O
C L I E N T S A N D T H E P U B L I C



A. When reports are being prepared for Client confidential or public release purposes, it is the obligation of the
Research Organization to insure that the findings they release are an accurate portrayal of the survey data, and
careful checks on the accuracy of all figures are mandatory.



B. A Research Organization’s report to a Client or the Public should contain, or the Research Organization should
be ready to supply to a Client or the Public on short notice, the following information about the survey:



1. The name of the organization for which the study was conducted and the name of the organization
conducting it.



2. The purpose of the study, including the specific objectives.



3. The dates on or between which the data collection was done.



4. A definition of the universe that the survey is intended to represent and a description of the population
frame(s) that was actually sampled.



5. A description of the sample design, including the method of selecting sample elements, method of interview,
cluster size, number of callbacks, Respondent eligibility or screening criteria, and other pertinent information.



6. A description of results of sample implementation including (a) a total number of sample elements contacted,
(b) the number not reached, (c) the number of refusals, (d) the number of terminations, (e) the number of
non-eligibles, (f) the number of completed interviews.



7. The basis for any specific “completion rate” percentages should be fully documented and described.



8. The questionnaire or exact wording of the questions used, including Interviewer directions and visual exhibits.



9. A description of any weighting or estimating procedures used.



10. A description of any special scoring, data adjustment or indexing procedures used. (Where the Research
Organization uses proprietary techniques, these should be described in general and the Research
Organization should be prepared to provide technical information on demand from qualified and technically
competent persons who have agreed to honor the confidentiality of such information).



11. Estimates of the sampling error and of data should be shown when appropriate, but when shown they
should include reference to other possible sources of error so that a misleading impression of accuracy or
precision is not conveyed.



12. Statistical tables clearly labeled and identified as to questionnaire source, including the number of raw
cases forming the base for each cross-tabulation.
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13. Copies of Interviewer instructions, validation results, code books, and other important working papers.



C. As a minimum, any general public release of survey findings should include the following information:



1. The sponsorship of the study.



2. A description of the purposes.



3. The sample description and size.



4. The dates of data collection.



5. The names of the research company conducting the study.



6. The exact wording of the questions.



7. Any other information that a lay person would need to make a reasonable assessment of the reported findings.



D. A Survey Research Organization will seek agreements from Clients so that citations of survey findings will be
presented to the Research Organization for review and clearance as to accuracy and proper interpretation prior
to public release. A Research Organization will advise Clients that if the survey findings publicly disclosed are
incorrect, distorted, or incomplete, in the Research Organization’s opinion, the Research Organization reserves
the right to make its own release of any or all survey findings necessary to make clarification.
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A. Research Organizations will not ask any Outside Contractor or Interviewer to engage in any activity which is not
acceptable as defined in other sections of this Code of Standards and Ethics for Survey Research or related
CASRO® publications.



I V . R E S P O N S I B I L I T I E S T O O U T S I D E
C O N T R A C T O R S A N D I N T E R V I E W E R S
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive Personal Data”3



Criteria Data that is identifiable to an
individual person but is not
“Sensitive Personal Data.”



Data that is (1) identifiable to an
individual person and (2) has the
potential to be used to harm or
embarrass the person.



Individually identifiable data that
typically has no legitimate survey
research value or purpose and has
a very high potential to harm or
embarrass the data subject.



Examples Name
Telephone # (work & home)
Address (work & home)
E-mail address (work and home)
Internal Company ID numbers
Gender
Marital status
# of Children
Date of Birth, Age
Citizenship
Education
Income range
Veteran status
Immigration status
Languages spoken
Country of residence
Non-medical benefits information
Purchase history, buying patterns,



shopping patterns, hobbies
All other personal data not



“Sensitive Personal Data”
IP address



Criminal arrests or convictions
Judgments in civil cases
Administrative sanctions
Race, ethnicity, national origin
Political opinions
Religious or philosophical beliefs
Union & Trade-union



membership
Data concerning health or



medical treatment
Data concerning sexual



orientation or activity
Financial data (such as credit



rating, excluding items listed
as Hyper-Sensitive Personal
Data)



Salary & Compensation
Disability status



Social Security Numbers
National ID Numbers
Driver’s License #
Financial Information



(Credit card #s, Account #s)
Passwords



Administrative
Access
Restrictions
(e.g., access
granted only to
employees with a
demonstrable need
to know)



Access restricted to persons with a
need to know for legitimate
business purposes, and who have
signed a confidentiality agreement.



Access restricted to persons
with a need to know for
legitimate business purposes,
and who have signed a
confidentiality agreement, and
who have been specifically
designated by management.



Do not collect if at all possible;
implement processes to eliminate
data that’s not used or ask client to
provide only essential data. If
collected and not eliminated do not
disclose to third parties and apply
the same Administrative Access
requirements as Sensitive
Personal Data.



Physical Labeling
(e.g., papers and
diskette or
tape label)



“Personal Data” label in a
conspicuous location on each
document.



“Sensitive Personal Data” label
in a conspicuous location on
each document.



Same as Sensitive Personal Data.



Electronic
Labeling
(e.g., digital file,
e-mail, or web
page)



“Personal Data” label in a
conspicuous location on each
digital file, e-mail, or web page,
and on subject line of messages.



“Sensitive Personal Data” label
in a conspicuous location on
each digital file, e-mail, or Web
page, and on subject line of
messages.



Same as Sensitive Personal Data.
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive
Personal Data”3



Physical Storage
(e.g., secure room,
locked drawer)



Storage in a secure office or other
location. Room need not be locked if
access to the building or floor is
restricted to persons who are authorized
to see the data.



Storage in a locked drawer, file cabinet, or
office required. If stored in an open-file
storage area, access to the area must be
restricted to persons who are authorized
to see the data.



Same as Sensitive
Personal Data.



Electronic Storage
(e.g., password
protection,
encryption)



Stored in a directory or folder with
restricted access, e.g., password
protection.



Stored in a directory or folder with
restricted access, e.g., password
protection.



Same as Sensitive
Personal Data.



Physical
Transmission
(e.g., sealed
envelope, bonded
courier)



Sealed envelope. Sealed double envelopes with bonded
courier, and data encrypted with minimum
128 bit key.



Same as Sensitive
Personal Data.



Electronic
Transmission
(e.g., encrypted,
authentication of
recipient)



Information should be transmitted to
a verified account (email address or
login ID).



Information should be transmitted to a
verified account (email address or login ID)
and the data should be transmitted in
encrypted form (minimum 128-bit key).



Same as Sensitive
Personal Data.



Physical Disposal
(e.g., shredding of
paper or other
media)



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper).



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper). Disposal audit
trail required.



Same as Sensitive
Personal Data.



Electronic
Disposal
(e.g., wiping of disk,
degaussing)



Where feasible and possible, removal of
directory entry for file, and overwriting of
file space with other data. Alternatively,
security certification where data
becomes embedded in archives and
cannot be selectively deleted.



Where feasible and possible, degaussing
(wiping) of media or physical destruction
of media. Alternatively, security certifica-
tion where data becomes embedded in
archives and cannot be selectively
degaussed (wiped).



Same as Sensitive
Personal Data.



1 Standard demographic data included in surveys are only considered “Ordinary Personal Data” if it is identifiable to an individual person.



2 Standard demographic data included in surveys are only considered “Sensitive Personal Data” if it is identifiable to an individual person. It
may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.



3 It may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.
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I. Introduction
Sample surveys are used to describe or enumerate the beliefs, attitudes, or behavior 
of persons or other social units.1 Surveys typically are offered in legal proceedings 
to establish or refute claims about the characteristics of those individuals or social 
units (e.g., whether consumers are likely to be misled by the claims contained 
in an allegedly deceptive advertisement;2 which qualities purchasers focus on in 
making decisions about buying new computer systems).3 In a broader sense, a 
survey can describe or enumerate the attributes of any units, including animals and 
objects.4 We focus here primarily on sample surveys, which must deal not only 
with issues of population definition, sampling, and measurement common to all 
surveys, but also with the specialized issues that arise in obtaining information 
from human respondents.



In principle, surveys may count or measure every member of the relevant 
population (e.g., all plaintiffs eligible to join in a suit, all employees currently 
working for a corporation, all trees in a forest). In practice, surveys typically 
count or measure only a portion of the individuals or other units that the survey 
is intended to describe (e.g., a sample of jury-eligible citizens, a sample of potential 
job applicants). In either case, the goal is to provide information on the relevant 
population from which the sample was drawn. Sample surveys can be carried out 
using probability or nonprobability sampling techniques. Although probability 
sampling offers important advantages over nonprobability sampling,5 experts in 
some fields (e.g., marketing) regularly rely on various forms of nonprobability 
sampling when conducting surveys. Consistent with Federal Rule of Evidence 
703, courts generally have accepted such evidence.6 Thus, in this reference guide, 
both the probability sample and the nonprobability sample are discussed. The 
strengths of probability sampling and the weaknesses of various types of non-
probability sampling are described.



1. Sample surveys conducted by social scientists “consist of (relatively) systematic, (mostly) 
standardized approaches to collecting information on individuals, households, organizations, or larger 
organized entities through questioning systematically identified samples.” James D. Wright & Peter V. 
Marsden, Survey Research and Social Science: History, Current Practice, and Future Prospects, in Handbook 
of Survey Research 1, 3 (James D. Wright & Peter V. Marsden eds., 2d ed. 2010).



2. See Sanderson Farms v. Tyson Foods, 547 F. Supp. 2d 491 (D. Md. 2008).
3. See SMS Sys. Maint. Servs. v. Digital Equip. Corp., 118 F.3d 11, 30 (1st Cir. 1999). For other 



examples, see notes 19–32 and accompanying text.
4. In J.H. Miles & Co. v. Brown, 910 F. Supp. 1138 (E.D. Va. 1995), clam processors and fishing 



vessel owners sued the Secretary of Commerce for failing to use the unexpectedly high results from 1994 
survey data on the size of the clam population to determine clam fishing quotas for 1995. The estimate of 
clam abundance is obtained from surveys of the amount of fishing time the research survey vessels require 
to collect a specified yield of clams in major fishing areas over a period of several weeks. Id. at 1144–45.



5. See infra Section III.C.
6. Fed. R. Evid. 703 recognizes facts or data “of a type reasonably relied upon by experts in 



the particular field. . . .” 
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As a method of data collection, surveys have several crucial potential advan-
tages over less systematic approaches.7 When properly designed, executed, and 
described, surveys (1) economically present the characteristics of a large group of 
respondents or other units and (2) permit an assessment of the extent to which 
the measured respondents or other units are likely to adequately represent a rel-
evant group of individuals or other units.8 All questions asked of respondents and 
all other measuring devices used (e.g., criteria for selecting eligible respondents) 
can be examined by the court and the opposing party for objectivity, clarity, and 
relevance, and all answers or other measures obtained can be analyzed for com-
pleteness and consistency. The survey questions should not be the only focus of 
attention. To make it possible for the court and the opposing party to closely scru-
tinize the survey so that its relevance, objectivity, and representativeness can be 
evaluated, the party proposing to offer the survey as evidence should also describe 
in detail the design, execution, and analysis of the survey. This should include 
(1) a description of the population from which the sample was selected, demon-
strating that it was the relevant population for the question at hand; (2) a descrip-
tion of how the sample was drawn and an explanation for why that sample design 
was appropriate; (3) a report on response rate and the ability of the sample to 
represent the target population; and (4) an evaluation of any sources of potential 
bias in respondents’ answers.



The questions listed in this reference guide are intended to assist judges in 
identifying, narrowing, and addressing issues bearing on the adequacy of surveys 
either offered as evidence or proposed as a method for developing information.9 
These questions can be (1) raised from the bench during a pretrial proceeding to 
determine the admissibility of the survey evidence; (2) presented to the contend-
ing experts before trial for their joint identification of disputed and  undisputed 
issues; (3) presented to counsel with the expectation that the issues will be 
addressed during the examination of the experts at trial; or (4) raised in bench  trials 
when a motion for a preliminary injunction is made to help the judge evaluate 



7. This does not mean that surveys can be relied on to address all questions. For example, if 
survey respondents had been asked in the days before the attacks of 9/11 to predict whether they 
would volunteer for military service if Washington, D.C., were to be bombed, their answers may 
not have provided accurate predictions. Although respondents might have willingly answered the 
question, their assessment of what they would actually do in response to an attack simply may have 
been inaccurate. Even the option of a “do not know” choice would not have prevented an error in 
prediction if they believed they could accurately predict what they would do. Thus, although such a 
survey would have been suitable for assessing the predictions of respondents, it might have provided 
a very inaccurate estimate of what an actual response to the attack would be. 



8. The ability to quantitatively assess the limits of the likely margin of error is unique to prob-
ability sample surveys, but an expert testifying about any survey should provide enough information 
to allow the judge to evaluate how potential error, including coverage, measurement, nonresponse, 
and sampling error, may have affected the obtained pattern of responses.



9. See infra text accompanying note 31. 
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what weight, if any, the survey should be given.10 These questions are intended 
to improve the utility of cross-examination by counsel, where appropriate, not 
to replace it.



All sample surveys, whether they measure individuals or other units, should 
address the issues concerning purpose and design (Section II), population defini-
tion and sampling (Section III), accuracy of data entry (Section VI), and disclo-
sure and reporting (Section VII). Questionnaire and interview surveys, whether 
conducted in-person, on the telephone, or online, raise methodological issues 
involving survey questions and structure (Section IV) and confidentiality (Sec-
tion VII.C). Interview surveys introduce additional issues (e.g., interviewer train-
ing and qualifications) (Section V), and online surveys raise some new issues and 
questions that are currently under study (Section VI). The sections of this refer-
ence guide are labeled to direct the reader to those topics that are relevant to the 
type of survey being considered. The scope of this reference guide is necessarily 
limited, and additional issues might arise in particular cases. 



A. Use of Surveys in Court
Fifty years ago the question of whether surveys constituted acceptable evidence still 
was unsettled.11 Early doubts about the admissibility of surveys centered on their 
use of sampling12 and their status as hearsay evidence.13 Federal Rule of Evidence 



10. Lanham Act cases involving trademark infringement or deceptive advertising frequently 
require expedited hearings that request injunctive relief, so judges may need to be more familiar with 
survey methodology when considering the weight to accord a survey in these cases than when presid-
ing over cases being submitted to a jury. Even in a case being decided by a jury, however, the court 
must be prepared to evaluate the methodology of the survey evidence in order to rule on admissibility. 
See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589 (1993). 



11. Hans Zeisel, The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322, 345 (1960). 
12. In an early use of sampling, Sears, Roebuck & Co. claimed a tax refund based on sales made 



to individuals living outside city limits. Sears randomly sampled 33 of the 826 working days in the 
relevant working period, computed the proportion of sales to out-of-city individuals during those days, 
and projected the sample result to the entire period. The court refused to accept the estimate based on 
the sample. When a complete audit was made, the result was almost identical to that obtained from 
the sample. Sears, Roebuck & Co. v. City of Inglewood, tried in Los Angeles Superior Court in 1955, is 
described in R. Clay Sprowls, The Admissibility of Sample Data into a Court of Law: A Case History, 4 
UCLA L. Rev. 222, 226–29 (1956–1957). 



13. Judge Wilfred Feinberg’s thoughtful analysis in Zippo Manufacturing Co. v. Rogers Imports, 
Inc., 216 F. Supp. 670, 682–83 (S.D.N.Y. 1963), provides two alternative grounds for admitting 
opinion surveys: (1) Surveys are not hearsay because they are not offered in evidence to prove the 
truth of the matter asserted; and (2) even if they are hearsay, they fall under one of the exceptions as 
a “present sense impression.” In Schering Corp. v. Pfizer Inc., 189 F.3d 218 (2d Cir. 1999), the Second 
Circuit distinguished between perception surveys designed to reflect the present sense impressions of 
respondents and “memory” surveys designed to collect information about a past occurrence based on 
the recollections of the survey respondents. The court in Schering suggested that if a survey is offered 
to prove the existence of a specific idea in the public mind, then the survey does constitute hearsay 



ECM Opp to CC Mot to Compel 
RX-A:8



Page 6 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Manual on Scientific Evidence



364



703 settled both matters for surveys by redirecting attention to the “validity of the 
techniques employed.”14 The inquiry under Rule 703 focuses on whether facts or 
data are “of a type reasonably relied upon by experts in the particular field in form-
ing opinions or inferences upon the subject.”15 For a survey, the question becomes, 
“Was the poll or survey conducted in accordance with generally accepted survey 
principles, and were the results used in a statistically correct way?”16 This focus on 
the adequacy of the methodology used in conducting and analyzing results from a 
survey is also consistent with the Supreme Court’s discussion of admissible scientific 
evidence in Daubert v. Merrell Dow Pharmaceuticals, Inc.17



Because the survey method provides an economical and systematic way to 
gather information and draw inferences about a large number of individuals or 
other units, surveys are used widely in business, government, and, increasingly, 



evidence. As the court observed, Federal Rule of Evidence 803(3), creating “an exception to the 
hearsay rule for such statements [i.e., state-of-mind expressions] rather than excluding the statements 
from the definition of hearsay, makes sense only in this light.” Id. at 230 n.3. See also Playtex Prods. 
v. Procter & Gamble Co., 2003 U.S. Dist. LEXIS 8913 (S.D.N.Y. May 28, 2003), aff’d, 126 Fed. 
Appx. 32 (2d Cir. 2005). Note, however, that when survey respondents are shown a stimulus (e.g., a 
commercial) and then respond to a series of questions about their impressions of what they viewed, 
those impressions reflect both respondents’ initial perceptions and their memory for what they saw and 
heard. Concerns about the impact of memory on the trustworthiness of survey responses appropriately 
depend on the passage of time between exposure and testing and on the likelihood that distorting 
events occurred during that interval.



Two additional exceptions to the hearsay exclusion can be applied to surveys. First, surveys may 
constitute a hearsay exception if the survey data were collected in the normal course of a regularly 
conducted business activity, unless “the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness.” Fed. R. Evid. 803(6); see also Ortho Pharm. Corp. v. 
Cosprophar, Inc., 828 F. Supp. 1114, 1119–20 (S.D.N.Y. 1993) (marketing surveys prepared in the 
course of business were properly excluded because they lacked foundation from a person who saw 
the original data or knew what steps were taken in preparing the report), aff’d, 32 F.3d 690 (2d Cir. 
1994). In addition, if a survey shows guarantees of trustworthiness equivalent to those in other hearsay 
exceptions, it can be admitted if the court determines that the statement is offered as evidence of a 
material fact, it is more probative on the point for which it is offered than any other evidence that the 
proponent can procure through reasonable efforts, and admissibility serves the interests of justice. Fed. 
R. Evid. 807; e.g., Schering, 189 F.3d at 232. Admissibility as an exception to the hearsay exclusion 
thus depends on the trustworthiness of the survey. New Colt Holding v. RJG Holdings of Fla., 312 
F. Supp. 2d 195, 223 (D. Conn. 2004).



14. Fed. R. Evid. 703 Advisory Committee Note. 
15. Fed. R. Evid. 703. 
16. Manual for Complex Litigation § 2.712 (1982). Survey research also is addressed in the 



Manual for Complex Litigation, Second § 21.484 (1985) [hereinafter MCL 2d]; the Manual for Com-
plex Litigation, Third § 21.493 (1995) [hereinafter MCL 3d]; and the Manual for Complex Litigation, 
Fourth §11.493 (2004) [hereinafter MCL 4th]. Note, however, that experts who collect survey data, 
along with the professions that rely on those surveys, may differ in some of their methodological 
standards and principles. An assessment of the precision of sample estimates and an evaluation of the 
sources and magnitude of likely bias are required to distinguish methods that are acceptable from 
methods that are not. 



17. 509 U.S. 579 (1993); see also General Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997). 
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administrative settings and judicial proceedings.18 Both federal and state courts 
have accepted survey evidence on a variety of issues. In a case involving allega-
tions of discrimination in jury panel composition, the defense team surveyed 
prospective jurors to obtain their age, race, education, ethnicity, and income 
distribution.19 Surveys of employees or prospective employees are used to support 
or refute claims of employment discrimination.20 Surveys provide information on 
the nature and similarity of claims to support motions for or against class certifica-
tion.21 In ruling on the admissibility of scientific claims, courts have examined sur-
veys of scientific experts to assess the extent to which the theory or technique has 
received widespread acceptance.22 Some courts have admitted surveys in obscenity 
cases to provide evidence about community standards.23 Requests for a change of 
venue on grounds of jury pool bias often are backed by evidence from a survey 
of jury-eligible respondents in the area of the original venue.24 The plaintiff in 
an antitrust suit conducted a survey to assess what characteristics, including price, 
affected consumers’ preferences. The survey was offered as one way to estimate 
damages.25 In a Title IX suit based on allegedly discriminatory scheduling of girls’ 



18. Some sample surveys are so well accepted that they even may not be recognized as surveys. 
For example, some U.S. Census Bureau data are based on sample surveys. Similarly, the Standard Table 
of Mortality, which is accepted as proof of the average life expectancy of an individual of a particular 
age and gender, is based on survey data.



19. United States v. Green, 389 F. Supp. 2d 29 (D. Mass. 2005), rev’d on other grounds, 426 
F.3d 1 (1st Cir. 2005) (evaluating minority underrepresentation in the jury pool by comparing racial 
composition of the voting-age population in the district with the racial breakdown indicated in juror 
questionnaires returned to court); see also People v. Harris, 36 Cal. 3d 36, 679 P.2d 433 (Cal. 1984). 



20. John Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. Dist. LEXIS 35316, at *20 
(E.D. La. Apr. 29, 2008); Stender v. Lucky Stores, Inc., 803 F. Supp. 259, 326 (N.D. Cal. 1992); 
EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1308 (N.D. Ill. 1986), aff’d, 839 F.2d 302 (7th 
Cir. 1988). 



21. John Johnson v. Big Lots Stores, Inc., 561 F. Supp. 2d 567 (E.D. La. 2008); Marlo v. United 
Parcel Service, Inc., 251 F.R.D. 476 (C.D. Cal. 2008).



22. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); United States v. Varoudakis, No. 97-10158, 1998 WL 151238 (D. Mass. 
Mar. 27, 1998); State v. Shively, 268 Kan. 573 (2000), aff’d, 268 Kan. 589 (2000) (all cases in which 
courts determined, based on the inconsistent reactions revealed in several surveys, that the polygraph 
test has failed to achieve general acceptance in the scientific community). Contra, see Lee v. Martinez, 
136 N.M. 166, 179–81, 96 P.3d 291, 304–06 (N.M. 2004). People v. Williams, 830 N.Y.S.2d 452 
(2006) (expert permitted to testify regarding scientific studies of factors affecting the perceptual ability 
and memory of eyewitnesses to make identifications based in part on general acceptance demonstrated 
in survey of experts who study eyewitness identification).



23. E.g., People v. Page Books, Inc., 601 N.E.2d 273, 279–80 (Ill. App. Ct. 1992); State v. 
Williams, 598 N.E.2d 1250, 1256–58 (Ohio Ct. App. 1991). 



24. E.g., United States v. Eagle, 586 F.2d 1193, 1195 (8th Cir. 1978); United States v. Tokars, 
839 F. Supp. 1578, 1583 (D. Ga. 1993), aff’d, 95 F.3d 1520 (11th Cir. 1996); State v. Baumruk, 85 
S.W.3d 644 (Mo. 2002); People v. Boss, 701 N.Y.S.2d 342 (App. Div. 1999). 



25. Dolphin Tours, Inc. v. Pacifico Creative Servs., Inc., 773 F.2d 1506, 1508 (9th Cir. 1985). 
See also SMS Sys. Maint. Servs., Inc. v. Digital Equip. Corp., 188 F.3d 11 (1st Cir. 1999); Benjamin 
F. King, Statistics in Antitrust Litigation, in Statistics and the Law 49 (Morris H. DeGroot et al. eds., 



ECM Opp to CC Mot to Compel 
RX-A:8



Page 8 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Manual on Scientific Evidence



366



sports, a survey was offered for the purpose of establishing how girls felt about the 
scheduling of girls’ and boys’ sports.26 A routine use of surveys in federal courts 
occurs in Lanham Act27 cases, when the plaintiff alleges trademark infringement28 
or claims that false advertising29 has confused or deceived consumers. The pivotal 
legal question in such cases virtually demands survey research because it centers 
on consumer perception and memory (i.e., is the consumer likely to be confused 
about the source of a product, or does the advertisement imply a false or mis-
leading message?).30 In addition, survey methodology has been used creatively to 
assist federal courts in managing mass torts litigation. Faced with the prospect of 
conducting discovery concerning 10,000 plaintiffs, the plaintiffs and defendants 
in Wilhoite v. Olin Corp.31 jointly drafted a discovery survey that was administered 



1986). Surveys have long been used in antitrust litigation to help define relevant markets. In United 
States v. E.I. du Pont de Nemours & Co., 118 F. Supp. 41, 60 (D. Del. 1953), aff’d, 351 U.S. 377 
(1956), a survey was used to develop the “market setting” for the sale of cellophane. In Mukand, Ltd. 
v. United States, 937 F. Supp. 910 (Ct. Int’l Trade 1996), a survey of purchasers of stainless steel wire 
rods was conducted to support a determination of competition and fungibility between domestic and 
Indian wire rod. 



26. Alston v. Virginia High Sch. League, Inc., 144 F. Supp. 2d 526, 539–40 (W.D. Va. 1999).
27. Lanham Act § 43(a), 15 U.S.C. § 1125(a) (1946) (amended 2006). 
28. E.g., Herman Miller v. Palazzetti Imports & Exports, 270 F.3d 298, 312 (6th Cir. 2001) 



(“Because the determination of whether a mark has acquired secondary meaning is primarily an empiri-
cal inquiry, survey evidence is the most direct and persuasive evidence.”); Simon Property Group v. 
MySimon, 104 F. Supp. 2d 1033, 1038 (S.D. Ind. 2000) (“Consumer surveys are generally accepted 
by courts as one means of showing the likelihood of consumer confusion.”). See also Qualitex Co. v. 
Jacobson Prods. Co., No. CIV-90-1183HLH, 1991 U.S. Dist. LEXIS 21172 (C.D. Cal. Sept. 3, 1991), 
aff’d in part & rev’d in part on other grounds, 13 F.3d 1297 (9th Cir. 1994), rev’d on other grounds, 514 U.S. 
159 (1995); Union Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366 (7th Cir.), cert. denied, 429 U.S. 
830 (1976). According to Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental 
Research Methods in Litigation, 40 Rutgers L. Rev. 101, 137 (1987), trademark law has relied on the 
institutionalized use of statistical evidence more than any other area of the law.



29. E.g., Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1142–43 (9th Cir. 1997); 
American Home Prods. Corp. v. Johnson & Johnson, 577 F.2d 160 (2d Cir. 1978); Rexall Sundown, 
Inc. v. Perrigo Co., 651 F. Supp. 2d 9 (E.D.N.Y. 2009); Mutual Pharm. Co. v. Ivax Pharms. Inc., 459 
F. Supp. 2d 925 (C.D. Cal. 2006); Novartis Consumer Health v. Johnson & Johnson-Merck Consumer 
Pharms., 129 F. Supp. 2d 351 (D.N.J. 2000). 



30. Courts have observed that “the court’s reaction is at best not determinative and at worst 
irrelevant. The question in such cases is, what does the person to whom the advertisement is addressed 
find to be the message?” American Brands, Inc. v. R.J. Reynolds Tobacco Co., 413 F. Supp. 1352, 
1357 (S.D.N.Y. 1976). The wide use of surveys in recent years was foreshadowed in Triangle Publica-
tions, Inc. v. Rohrlich, 167 F.2d 969, 974 (2d Cir. 1948) (Frank, J., dissenting). Called on to determine 
whether a manufacturer of girdles labeled “Miss Seventeen” infringed the trademark of the magazine 
Seventeen, Judge Frank suggested that, in the absence of a test of the reactions of “numerous girls and 
women,” the trial court judge’s finding as to what was likely to confuse was “nothing but a surmise, a 
conjecture, a guess,” noting that “neither the trial judge nor any member of this court is (or resembles) 
a teen-age girl or the mother or sister of such a girl.” Id. at 976–77. 



31. No. CV-83-C-5021-NE (N.D. Ala. filed Jan. 11, 1983). The case ultimately settled before 
trial. See Francis E. McGovern & E. Allan Lind, The Discovery Survey, Law & Contemp. Probs., 
Autumn 1988, at 41. 
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in person by neutral third parties, thus replacing interrogatories and depositions. 
It resulted in substantial savings in both time and cost. 



B.  Surveys Used to Help Assess Expert Acceptance in the 
Wake of Daubert 



Scientists who offer expert testimony at trial typically present their own opinions. 
These opinions may or may not be representative of the opinions of the scientific 
community at large. In deciding whether to admit such testimony, courts apply-
ing the Frye test must determine whether the science being offered is generally 
accepted by the relevant scientific community. Under Daubert as well, a relevant 
factor used to decide admissibility is the extent to which the theory or technique 
has received widespread acceptance. Properly conducted surveys can provide a 
useful way to gauge acceptance, and courts recently have been offered assistance 
from surveys that allegedly gauge relevant scientific opinion. As with any scien-
tific research, the usefulness of the information obtained from a survey depends 
on the quality of research design. Several critical factors have emerged that have 
limited the value of some of these surveys: problems in defining the relevant target 
population and identifying an appropriate sampling frame, response rates that raise 
questions about the representativeness of the results, and a failure to ask questions 
that assess opinions on the relevant issue.



Courts deciding on the admissibility of polygraph tests have considered results 
from several surveys of purported experts. Surveys offered as providing evidence 
of relevant scientific opinion have tested respondents from several populations: 
(1) professional polygraph examiners,32 (2) psychophysiologists (members of the 
Society for Psychophysiological Research),33 and (3) distinguished psychologists 
(Fellows of the Division of General Psychology of the American Psychological 
Association).34 Respondents in the first group expressed substantial confidence in 
the scientific accuracy of polygraph testing, and those in the third group expressed 
substantial doubts about it. Respondents in the second group were asked the same 
question across three surveys that differed in other aspects of their methodology 
(e.g., when testing occurred and what the response rate was). Although over 60% 
of those questioned in two of the three surveys characterized the polygraph as a 
useful diagnostic tool, one of the surveys was conducted in 1982 and the more 
recent survey, published in 1984, achieved only a 30% response rate. The third 



32. See plaintiff’s survey described in Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996). 
33. Susan L. Amato & Charles R. Honts, What Do Psychophysiologists Think About Polygraph 



Tests? A Survey of the Membership of SPR, 31 Psychophysiology S22 [abstract]; Gallup Organization, 
Survey of Members of the Society for Psychological Research Concerning Their Opinions of Polygraph Test 
Interpretation, 13 Polygraph 153 (1984); William G. Iacono & David T. Lykken, The Validity of the Lie 
Detector: Two Surveys of Scientific Opinion, 82 J. Applied Psychol. 426 (1997).



34. Iacono & Lykken, supra note 33.



ECM Opp to CC Mot to Compel 
RX-A:8



Page 10 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Manual on Scientific Evidence



368



survey, also conducted in 1984, achieved a response rate of 90% and found that 
only 44% of respondents viewed the polygraph as a useful diagnostic tool. On the 
basis of these inconsistent reactions from the several surveys, courts have deter-
mined that the polygraph has failed to achieve general acceptance in the scientific 
community.35 In addition, however, courts have criticized the relevance of the 
population surveyed by proponents of the polygraph. For example, in Meyers v. 
Arcudi the court noted that the survey offered by proponents of the polygraph 
was a survey of “practitioners who estimated the accuracy of the control ques-
tion technique [of polygraph testing] to be between 86% and 100%.”36 The court 
rejected the conclusions from this survey on the basis of a determination that the 
population surveyed was not the relevant scientific community, noting that “many 
of them . . . do not even possess advanced degrees and are not trained in the 
scientific method.”37



The link between specialized expertise and self-interest poses a dilemma in 
defining the relevant scientific population. As the court in United States v. Orians 
recognized, “The acceptance in the scientific community depends in large part on 
how the relevant scientific community is defined.”38 In rejecting the defendants’ 
urging that the court consider as relevant only psychophysiologists whose work is 
dedicated in large part to polygraph research, the court noted that Daubert “does 
not require the court to limit its inquiry to those individuals that base their liveli-
hood on the acceptance of the relevant scientific theory. These individuals are 
often too close to the science and have a stake in its acceptance; i.e., their liveli-
hood depends in part on the acceptance of the method.”39



To be relevant to a Frye or Daubert inquiry on general acceptance, the ques-
tions asked in a survey of experts should assess opinions on the quality of the 
scientific theory and methodology, rather than asking whether or not the instru-
ment should be used in a legal setting. Thus, a survey in which 60% of respon-
dents agreed that the polygraph is “a useful diagnostic tool when considered with 
other available information,” 1% viewed it as sufficiently reliable to be the sole 
determinant, and the remainder thought it entitled to little or no weight, failed 
to assess the relevant issue. As the court in United States v. Cordoba noted, because 
“useful” and “other available information” could have many meanings, “there is 
little wonder why [the response chosen by the majority of respondents] was most 
frequently selected.”40 



35. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996); United States v. 
Varoudakis, 48 Fed. R. Evid. Serv. 1187 (D. Mass. 1998).



36. Meyers v. Arcudi, 947 F. Supp. at 588.
37. Id.
38. 9 F. Supp. 2d 1168, 1173 (D. Ariz. 1998).
39. Id.
40. 991 F. Supp. 1199 (C.D. Cal. 1998), aff’d, 194 F.3d 1053 (9th Cir. 1999).
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A similar flaw occurred in a survey conducted by experts opposed to the use 
of the polygraph in trial proceedings. Survey respondents were asked whether they 
would advocate that courts admit into evidence the outcome of a polygraph test.41 
That question calls for more than an assessment of the accuracy of the polygraph, 
and thus does not appropriately limit expert opinion to issues within the expert’s 
competence, that is, to the accuracy of the information provided by the test 
results. The survey also asked whether respondents agreed that the control ques-
tion technique, the most common form of polygraph test, is accurate at least 85% 
of the time in real-life applications for guilty and innocent subjects.42 Although 
polygraph proponents frequently claim an accuracy level of 85%, it is up to the 
courts to decide what accuracy level would be required to justify admissibility. 
A better approach would be to ask survey respondents to estimate the level of 
accuracy they believe the test is likely to produce.43



Surveys of experts are no substitute for an evaluation of whether the testi-
mony an expert witness is offering will assist the trier of fact. Nonetheless, courts 
can use an assessment of opinion in the relevant scientific community to aid in 
determining whether a particular expert is proposing to use methods that would 
be rejected by a representative group of experts to arrive at the opinion the expert 
will offer. Properly conducted surveys can provide an economical way to collect 
and present information on scientific consensus and dissensus.



C.  Surveys Used to Help Assess Community Standards: 
Atkins v. Virginia 



In Atkins v. Virginia,44 the U.S. Supreme Court determined that the Eighth 
Amendment’s prohibition of “cruel and unusual punishment” forbids the execu-
tion of mentally retarded persons.45 Following the interpretation advanced in 
Trop v. Dulles46 that “The Amendment must draw its meaning from the evolving 
standards of decency that mark the progress of a maturing society,”47 the Court 
examined a variety of sources, including legislative judgments and public opinion 
polls, to find that a national consensus had developed barring such executions.48 



41. See Iacono & Lykken, supra note 33, at 430, tbl. 2 (1997).
42. Id.
43. At least two assessments should be made: an estimate of the accuracy for guilty subjects and 



an estimate of the accuracy for innocent subjects.
44. 536 U.S. 304, 322 (2002). 
45. Although some groups have recently moved away from the term “mental retardation” in 



response to concerns that the term may have pejorative connotations, mental retardation was the name 
used for the condition at issue in Atkins and it continues to be employed in federal laws, in cases 
determining eligibility for the death penalty, and as a diagnosis by the medical profession.



46. 356 U.S. 86 (1958). 
47. Id. at 101. 
48. Atkins, 536 U.S. at 313–16.
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In a vigorous dissent, Chief Justice Rehnquist objected to the use of the polls, 
arguing that legislative judgments and jury decisions should be the sole indicators 
of national opinion. He also objected to the particular polls cited in the majority 
opinion, identifying what he viewed as serious methodological weaknesses.



The Court has struggled since Furman v. Georgia49 to develop an adequate 
way to measure public standards regarding the application of the death penalty 
to specific categories of cases. In relying primarily on surveys of state legislative 
actions, the Court has ignored the forces that influence whether an issue emerges 
on a legislative agenda, and the strong influence of powerful minorities on legisla-
tive actions.50 Moreover, the various members of the Court have disagreed about 
whether states without any death penalty should be included in the count of states 
that bar the execution of a particular category of defendant.



The Court has sometimes considered jury verdicts in assessing public stan-
dards. In Coker v. Georgia,51 the Court forbade the imposition of the death penalty 
for rape. Citing Gregg v. Georgia52 for the proposition that “[t]he jury . . . is a 
significant and reliable objective index of contemporary values because it is so 
directly involved,” the Court noted that “in the vast majority of cases [of rape 
in Georgia], at least 9 out of 10, juries have not imposed the death sentence.”53 
In Atkins, Chief Justice Rehnquist complained about the absence of jury verdict 
data.54 Had such data been available, however, they would have been irrelevant 
because a “survey” of the jurors who have served in such cases would constitute a 
biased sample of the public. A potential juror unwilling to impose the death pen-
alty on a mentally retarded person would have been ineligible to serve in a capital 
case involving a mentally retarded defendant because the juror would not have 
been able to promise during voir dire that he or she would be willing to listen 
to the evidence and impose the death penalty if the evidence warranted it. Thus, 
the death-qualified jury in such a case would be composed only of representatives 
from that subset of citizens willing to execute a mentally retarded defendant, an 
unrepresentative and systematically biased sample.



Public opinion surveys can provide an important supplementary source of 
information about contemporary values.55 The Court in Atkins was presented with 
data from 27 different polls and surveys,56 8 of them national and 19 statewide. 



49. 408 U.S. 238 (1972). 
50. See Stanford v. Kentucky, 492 U.S. 361 (1989), abrogated by Roper v. Simmons, 543 U.S. 



551 (2005). 
51. 433 U.S. 584, 596 (1977).
52. 428 U.S. 153, 181 (1976).
53. Coker v. Georgia, 433 U.S. at 596.
54. See Atkins, 536 U.S. at 323 (Rehnquist, C.J., dissenting).
55. See id. at 316 n.21 (“[T]heir consistency with the legislative evidence lends further support 



to our conclusion that there is a consensus”). 
56. The quality of any poll or survey depends on the methodology used, which should be fully 



visible to the court and the opposing party. See Section VII, infra.
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The information on the polling data appeared in an amicus brief filed by the 
American Association on Mental Retardation.57 Respondents were asked in vari-
ous ways how they felt about imposing the death penalty on a mentally retarded 
defendant. In each poll, a majority of respondents expressed opposition to execut-
ing the mentally retarded. Chief Justice Rehnquist noted two weaknesses reflected 
in the data presented to the Court. First, almost no information was provided 
about the target populations from which the samples were drawn or the method-
ology of sample selection and data collection. Although further information was 
available on at least some of the surveys (e.g., the nationwide telephone survey 
of 1000 voters conducted in 1993 by the Tarrance Group used a sample based 
on voter turnout in the last three presidential elections), that information appar-
ently was not part of the court record. This omission violates accepted reporting 
standards in survey research, and the information is needed if the decisionmaker 
is to intelligently evaluate the quality of the survey. Its absence in this instance 
occurred because the survey information was obtained from secondary sources.



A second objection raised by Chief Justice Rehnquist was that the word-
ing of some of the questions required respondents to say merely whether they 
favored or were opposed to the use of the death penalty when the defendant 
is mentally retarded. It is unclear how a respondent who favors execution of a 
mentally retarded defendant only in a rare case would respond to that question. 
Some of the questions, however, did ask whether the respondent felt that it was 
never appropriate to execute the mentally retarded or whether it was appropri-
ate in some circumstances.58 In responses to these questions as well, a majority 
of respondents said that they found the execution of mentally retarded persons 
unacceptable under any circumstances. The critical point is that despite varia-
tions in wording of questions, the year in which the poll was conducted, who 
conducted it, where it was conducted, and how it was carried out, a major-
ity of respondents (between 56% and 83%) expressed opposition to executing 
mentally retarded defendants. The Court thus was presented with a consistent 
set of findings, providing striking reinforcement for the Atkins majority’s legisla-
tive analysis. Opinion poll data and legislative decisions have different strengths 
and weaknesses as indicators of contemporary values. The value of a multiple-
measure approach is that it avoids a potentially misleading reliance on a single 
source or measure.



57. The data appear as an appendix to the Opinion of Chief Justice Rehnquist in Atkins. 
58. Appendix to the Opinion of Chief Justice Rehnquist in Atkins. “Some people feel that there 



is nothing wrong with imposing the death penalty on persons who are mentally retarded, depending 
on the circumstances. Others feel that the death penalty should never be imposed on persons who are 
mentally retarded under any circumstances. Which of these views comes closest to your own?” The 
Tarrance Group, Death Penalty Poll, Q. 9 (Mar. 1993), citing Samuel R. Gross, Update: American Public 
Opinion on the Death Penalty—It’s Getting Personal, 83 Cornell L. Rev. 1448, 1467 (1998).
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D.  A Comparison of Survey Evidence and Individual 
Testimony 



To illustrate the value of a survey, it is useful to compare the information that 
can be obtained from a competently done survey with the information obtained 
by other means. A survey is presented by a survey expert who testifies about the 
responses of a substantial number of individuals who have been selected according 
to an explicit sampling plan and asked the same set of questions by interviewers 
who were not told who sponsored the survey or what answers were predicted 
or preferred. Although parties presumably are not obliged to present a survey 
conducted in anticipation of litigation by a nontestifying expert if it produced 
unfavorable results,59 the court can and should scrutinize the method of respon-
dent selection for any survey that is presented.



A party using a nonsurvey method generally identifies several witnesses who 
testify about their own characteristics, experiences, or impressions. Although 
the party has no obligation to select these witnesses in any particular way or to 
report on how they were chosen, the party is not likely to select witnesses whose 
attributes conflict with the party’s interests. The witnesses who testify are aware 
of the parties involved in the case and have discussed the case before testifying.



Although surveys are not the only means of demonstrating particular facts, 
presenting the results of a well-done survey through the testimony of an expert is 
an efficient way to inform the trier of fact about a large and representative group 
of potential witnesses. In some cases, courts have described surveys as the most 
direct form of evidence that can be offered.60 Indeed, several courts have drawn 
negative inferences from the absence of a survey, taking the position that failure 
to undertake a survey may strongly suggest that a properly done survey would not 
support the plaintiff’s position.61 



59. In re FedEx Ground Package System, 2007 U.S. Dist. LEXIS 27086 (N.D. Ind. April 10, 
2007); Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 205 (S.D.N.Y. 1981) 
(distinguishing between surveys conducted in anticipation of litigation and surveys conducted for non-
litigation purposes which cannot be reproduced because of the passage of time, concluding that parties 
should not be compelled to introduce the former at trial, but may be required to provide the latter).



60. See, e.g., Morrison Entm’t Group v. Nintendo of Am., 56 Fed. App’x. 782, 785 (9th Cir. 
Cal. 2003).



61. Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 695 (2d Cir. 1994); Henri’s Food 
Prods. Co. v. Kraft, Inc., 717 F.2d 352, 357 (7th Cir. 1983); Medici Classics Productions LLC v. 
Medici Group LLC, 590 F. Supp. 2d 548, 556 (S.D.N.Y. 2008); Citigroup v. City Holding Co., 
2003 U.S. Dist. LEXIS 1845 (S.D.N.Y. Feb. 10, 2003); Chum Ltd. v. Lisowski, 198 F. Supp. 2d 530 
(S.D.N.Y. 2002).
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II. Purpose and Design of the Survey 
A.  Was the Survey Designed to Address Relevant Questions?
The report describing the results of a survey should include a statement describing 
the purpose or purposes of the survey. One indication that a survey offers proba-
tive evidence is that it was designed to collect information relevant to the legal 
controversy (e.g., to estimate damages in an antitrust suit or to assess consumer 
confusion in a trademark case). Surveys not conducted specifically in preparation 
for, or in response to, litigation may provide important information,62 but they 
frequently ask irrelevant questions63



 or select inappropriate samples of respondents 
for study.64 Nonetheless, surveys do not always achieve their stated goals. Thus, 
the content and execution of a survey must be scrutinized whether or not the 
survey was designed to provide relevant data on the issue before the court.65 
Moreover, if a survey was not designed for purposes of litigation, one source of 
bias is less likely: The party presenting the survey is less likely to have designed 
and constructed the survey to provide evidence supporting its side of the issue in 
controversy. 



62. See, e.g., Wright v. Jeep Corp., 547 F. Supp. 871, 874 (E.D. Mich. 1982). Indeed, as courts 
increasingly have been faced with scientific issues, parties have requested in a number of recent cases 
that the courts compel production of research data and testimony by unretained experts. The circum-
stances under which an unretained expert can be compelled to testify or to disclose research data and 
opinions, as well as the extent of disclosure that can be required when the research conducted by 
the expert has a bearing on the issues in the case, are the subject of considerable current debate. See, 
e.g., Joe S. Cecil, Judicially Compelled Disclosure of Research Data, 1 Cts. Health Sci. & L. 434 (1991); 
Richard L. Marcus, Discovery Along the Litigation/Science Interface, 57 Brook. L. Rev. 381, 393–428 
(1991); see also Court-Ordered Disclosure of Academic Research: A Clash of Values of Science and Law, Law 
& Contemp. Probs., Summer 1996, at 1.



63. See Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 206 (S.D.N.Y. 
1981) (marketing surveys conducted before litigation were designed to test for brand awareness, while 
the “single issue at hand . . . [was] whether consumers understood the term ‘Super Glue’ to designate 
glue from a single source”). 



64. In Craig v. Boren, 429 U.S. 190 (1976), the state unsuccessfully attempted to use its annual 
roadside survey of the blood alcohol level, drinking habits, and preferences of drivers to justify pro-
hibiting the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. The 
data were biased because it was likely that the male would be driving if both the male and female 
occupants of the car had been drinking. As pointed out in 2 Joseph L. Gastwirth, Statistical Reasoning 
in Law and Public Policy: Tort Law, Evidence, and Health 527 (1988), the roadside survey would 
have provided more relevant data if all occupants of the cars had been included in the survey (and if 
the type and amount of alcohol most recently consumed had been requested so that the consumption 
of 3.2% beer could have been isolated). 



65. See Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007).
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B.  Was Participation in the Design, Administration, and 
Interpretation of the Survey Appropriately Controlled to 
Ensure the Objectivity of the Survey? 
An early handbook for judges recommended that survey interviews be “con-



ducted independently of the attorneys in the case.”66 Some courts interpreted this 
to mean that any evidence of attorney participation is objectionable.67 A better 
interpretation is that the attorney should have no part in carrying out the survey.68 
However, some attorney involvement in the survey design is necessary to ensure 
that relevant questions are directed to a relevant population.69 The 2009 amend-
ments to Federal Rule of Civil Procedure 26(a)(2)70 no longer allow an inquiry 
into the nature of communications between attorneys and experts, and so the role 
of attorneys in constructing surveys may become less apparent. The key issues 
for the trier of fact concerning the design of the survey are the objectivity and 
relevance of the questions on the survey and the appropriateness of the definition 
of the population used to guide sample selection. These aspects of the survey are 
visible to the trier of fact and can be judged on their quality, irrespective of who 
suggested them. In contrast, the interviews themselves are not directly visible, and 
any potential bias is minimized by having interviewers and respondents blind to 
the purpose and sponsorship of the survey and by excluding attorneys from any 
part in conducting interviews and tabulating results.71



66. Judicial Conference of the United States, Handbook of Recommended Procedures for the 
Trial of Protracted Cases 75 (1960). 



67. See, e.g., Boehringer Ingelheim G.m.b.H. v. Pharmadyne Lab., 532 F. Supp. 1040, 1058 
(D.N.J. 1980). 



68. Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. LEXIS 
8049, at *42 (W.D. Mich. Apr. 5, 1996) (objection that “counsel reviewed the design of the survey 
carries little force with this Court because [opposing party] has not identified any flaw in the survey 
that might be attributed to counsel’s assistance”). For cases in which attorney participation was linked 
to significant flaws in the survey design, see Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. 
Dist. LEXIS 35316, at *20 (E.D. La. April 29, 2008); United States v. Southern Indiana Gas & Elec. 
Co., 258 F. Supp. 2d 884, 894 (S.D. Ind. 2003); Gibson v. County of Riverside, 181 F. Supp. 2d 
1057, 1069 (C.D. Cal. 2002). 



69. See 6 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 32:166 
(4th ed. 2003).



70. www.uscourts.gov/News/TheThirdBranch/10-11-01/Rules_Recommendations_Take_
Effect_December_1_2010.aspx.



71. Gibson, 181 F. Supp. 2d at 1068.
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C.  Are the Experts Who Designed, Conducted, or Analyzed 
the Survey Appropriately Skilled and Experienced?



Experts prepared to design, conduct, and analyze a survey generally should have 
graduate training in psychology (especially social, cognitive, or consumer psychol-
ogy), sociology, political science, marketing, communication sciences, statistics, 
or a related discipline; that training should include courses in survey research 
methods, sampling, measurement, interviewing, and statistics. In some cases, 
professional experience in teaching or conducting and publishing survey research 
may provide the requisite background. In all cases, the expert must demonstrate an 
understanding of foundational, current, and best practices in survey methodology, 
including sampling,72 instrument design (questionnaire and interview construc-
tion), and statistical analysis.73 Publication in peer-reviewed journals, authored 
books, fellowship status in professional organizations, faculty appointments, con-
sulting experience, research grants, and membership on scientific advisory panels 
for government agencies or private foundations are indications of a professional’s 
area and level of expertise. In addition, some surveys involving highly technical 
subject matter (e.g., the particular preferences of electrical engineers for various 
pieces of electrical equipment and the bases for those preferences) or special popu-
lations (e.g., developmentally disabled adults with limited cognitive skills) may 
require experts to have some further specialized knowledge. Under these condi-
tions, the survey expert also should be able to demonstrate sufficient familiarity 
with the topic or population (or assistance from an individual on the research 
team with suitable expertise) to design a survey instrument that will communicate 
clearly with relevant respondents. 



D.  Are the Experts Who Will Testify About Surveys 
Conducted by Others Appropriately Skilled and Experienced?



Parties often call on an expert to testify about a survey conducted by someone else. 
The secondary expert’s role is to offer support for a survey commissioned by the 
party who calls the expert, to critique a survey presented by the opposing party, or 
to introduce findings or conclusions from a survey not conducted in preparation 
for litigation or by any of the parties to the litigation. The trial court should take 
into account the exact issue that the expert seeks to testify about and the nature 
of the expert’s field of expertise.74 The secondary expert who gives an opinion 



72. The one exception is that sampling expertise would be unnecessary if the survey were 
administered to all members of the relevant population. See, e.g., McGovern & Lind, supra note 31. 



73. If survey expertise is being provided by several experts, a single expert may have general 
familiarity but not special expertise in all these areas. 



74. See Margaret A. Berger, The Admissibility of Expert Testimony, Section III.A, in this 
manual. 
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about the adequacy and interpretation of a survey not only should have general 
skills and experience with surveys and be familiar with all of the issues addressed 
in this reference guide, but also should demonstrate familiarity with the following 
properties of the survey being discussed: 



1. Purpose of the survey; 
2. Survey methodology,75 including 
 a. the target population, 
 b. the sampling design used in conducting the survey, 
 c. the survey instrument (questionnaire or interview schedule), and 
 d. (for interview surveys) interviewer training and instruction; 
3. Results, including rates and patterns of missing data; and 
4. Statistical analyses used to interpret the results. 



III. Population Definition and Sampling
A. Was an Appropriate Universe or Population Identified?
One of the first steps in designing a survey or in deciding whether an existing 
survey is relevant is to identify the target population (or universe).76 The target 
population consists of all elements (i.e., individuals or other units) whose char-
acteristics or perceptions the survey is intended to represent. Thus, in trademark 
litigation, the relevant population in some disputes may include all prospective 
and past purchasers of the plaintiff’s goods or services and all prospective and past 
purchasers of the defendant’s goods or services. Similarly, the population for a dis-
covery survey may include all potential plaintiffs or all employees who worked for 
Company A between two specific dates. In a community survey designed to pro-
vide evidence for a motion for a change of venue, the relevant population consists 
of all jury-eligible citizens in the community in which the trial is to take place.77 



75. See A & M Records, Inc. v. Napster, Inc., 2000 U.S. Dist. LEXIS 20668 (N.D. Cal. Aug. 10, 
2000) (holding that expert could not attest credibly that the surveys upon which he relied conformed 
to accepted survey principles because of his minimal role in overseeing the administration of the survey 
and limited expert report).



76. Identification of the proper target population or universe is recognized uniformly as a key 
element in the development of a survey. See, e.g., Judicial Conference of the U.S., supra note 66; MCL 
4th, supra note 16, § 11.493; see also 3 McCarthy, supra note 69, § 32:166; Council of Am. Survey 
Res. Orgs., Code of Standards and Ethics for Survey Research § III.A.3 (2010). 



77. A second relevant population may consist of jury-eligible citizens in the community where 
the party would like to see the trial moved. By questioning citizens in both communities, the survey 
can test whether moving the trial is likely to reduce the level of animosity toward the party requesting 
the change of venue. See United States v. Haldeman, 559 F.2d 31, 140, 151, app. A at 176–79 (D.C. 
Cir. 1976) (court denied change of venue over the strong objection of Judge MacKinnon, who cited 
survey evidence that Washington, D.C., residents were substantially more likely to conclude, before 
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The definition of the relevant population is crucial because there may be system-
atic differences in the responses of members of the population and nonmembers. 
For example, consumers who are prospective purchasers may know more about 
the product category than consumers who are not considering making a purchase.



The universe must be defined carefully. For example, a commercial for a toy 
or breakfast cereal may be aimed at children, who in turn influence their parents’ 
purchases. If a survey assessing the commercial’s tendency to mislead were con-
ducted based on a sample from the target population of prospective and actual 
adult purchasers, it would exclude a crucial relevant population. The appropriate 
population in this instance would include children as well as parents.78 



B. Did the Sampling Frame Approximate the Population? 
The target population consists of all the individuals or units that the researcher 
would like to study. The sampling frame is the source (or sources) from which 
the sample actually is drawn. The surveyor’s job generally is easier if a complete 
list of every eligible member of the population is available (e.g., all plaintiffs in 
a discovery survey), so that the sampling frame lists the identity of all members 
of the target population. Frequently, however, the target population includes 
members who are inaccessible or who cannot be identified in advance. As a 
result, reasonable compromises are sometimes required in developing the sampling 
frame. The survey report should contain (1) a description of the target popula-
tion, (2) a description of the sampling frame from which the sample is to be 
drawn, (3) a discussion of the difference between the target population and the 
sampling frame, and, importantly, (4) an evaluation of the likely consequences of 
that difference.



A survey that provides information about a wholly irrelevant population 
is itself irrelevant.79 Courts are likely to exclude the survey or accord it little 



trial, that the defendants were guilty); see also People v. Venegas, 31 Cal. Rptr. 2d 114, 117 (Cal. Ct. 
App. 1994) (change of venue denied because defendant failed to show that the defendant would face 
a less hostile jury in a different court). 



78. See, e.g., Warner Bros., Inc. v. Gay Toys, Inc., 658 F.2d 76 (2d Cir. 1981) (surveying 
children users of the product rather than parent purchasers). Children and some other populations 
create special challenges for researchers. For example, very young children should not be asked about 
sponsorship or licensing, concepts that are foreign to them. Concepts, as well as wording, should be 
age appropriate. 



79. A survey aimed at assessing how persons in the trade respond to an advertisement should 
be conducted on a sample of persons in the trade and not on a sample of consumers. See Home Box 
Office v. Showtime/The Movie Channel, 665 F. Supp. 1079, 1083 (S.D.N.Y.), aff’d in part and vacated 
in part, 832 F.2d 1311 (2d Cir. 1987); J & J Snack Food Corp. v. Earthgrains Co., 220 F. Supp. 2d 
358, 371–72 (N.J. 2002). But see Lon Tai Shing Co. v. Koch + Lowy, No. 90-C4464, 1990 U.S. Dist. 
LEXIS 19123, at *50 (S.D.N.Y. Dec. 14, 1990), in which the judge was willing to find likelihood 
of consumer confusion from a survey of lighting store salespersons questioned by a survey researcher 
posing as a customer. The court was persuaded that the salespersons who were misstating the source 
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weight.80 Thus, when the plaintiff submitted the results of a survey to prove that 
the green color of its fishing rod had acquired a secondary meaning, the court 
gave the survey little weight in part because the survey solicited the views of fish-
ing rod dealers rather than consumers.81 More commonly, however, the sampling 
frame and the target population have some overlap, but the overlap is imperfect: 
The sampling frame excludes part of the target population, that is, it is under-
inclusive, or the sampling frame includes individuals who are not members of 
the target population, that is, it is overinclusive relative to the target population. 
Coverage error is the term used to describe inconsistencies between a sampling 
frame and a target population. If the coverage is underinclusive, the survey’s value 
depends on the proportion of the target population that has been excluded from 
the sampling frame and the extent to which the excluded population is likely to 
respond differently from the included population. Thus, a survey of spectators 
and participants at running events would be sampling a sophisticated subset of 
those likely to purchase running shoes. Because this subset probably would consist 
of the consumers most knowledgeable about the trade dress used by companies 
that sell running shoes, a survey based on this sampling frame would be likely to 
substantially overrepresent the strength of a particular design as a trademark, and 
the extent of that over representation would be unknown and not susceptible to 
any reasonable estimation.82



Similarly, in a survey designed to project demand for cellular phones, the 
assumption that businesses would be the primary users of cellular service led 
surveyors to exclude potential nonbusiness users from the survey. The Federal 
Communications Commission (FCC) found the assumption unwarranted and 
concluded that the research was flawed, in part because of this underinclusive 
coverage.83 With the growth in individual cell phone use over time, noncoverage 
error would be an even greater problem for this survey today.



of the lamp, whether consciously or not, must have believed reasonably that the consuming public 
would be likely to rely on the salespersons’ inaccurate statements about the name of the company that 
manufactured the lamp they were selling. 



80. See Wells Fargo & Co. v. WhenU.com, Inc., 293 F. Supp. 2d 734 (E.D. Mich. 2003).
81. See R.L. Winston Rod Co. v. Sage Mfg. Co., 838 F. Supp. 1396, 1401–02 (D. Mont. 1993).
82. See Brooks Shoe Mfg. Co. v. Suave Shoe Corp., 533 F. Supp. 75, 80 (S.D. Fla. 1981), aff’d, 



716 F.2d 854 (11th Cir. 1983); see also Hodgdon Power Co. v. Alliant Techsystems, Inc., 512 F. Supp. 
2d 1178 (D. Kan. 2007) (excluding survey on gunpowder brands distributed at plaintiff’s promotional 
booth at a shooting tournament); Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 
1454, 1467 (D. Kan. 1996) (survey flawed in failing to include sporting goods customers who consti-
tuted a major portion of customers). But see Thomas & Betts Corp. v. Panduit Corp., 138 F.3d 277, 
294–95 (7th Cir. 1998) (survey of store personnel admissible because relevant market included both 
distributors and ultimate purchasers). 



83. See Gencom, Inc., 56 Rad. Reg. 2d (P&F) 1597, 1604 (1984). This position was affirmed on 
appeal. See Gencom, Inc. v. FCC, 832 F.2d 171, 186 (D.C. Cir. 1987); see also Beacon Mut. Ins. Co. 
v. Onebeacon Ins. Corp, 376 F. Supp. 2d 251, 261 (D.R.I. 2005) (sample included only defendant’s 
insurance agents and lack of confusion among those agents was “nonstartling”). 
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In some cases, it is difficult to determine whether a sampling frame that 
omits some members of the population distorts the results of the survey and, if 
so, the extent and likely direction of the bias. For example, a trademark survey 
was designed to test the likelihood of confusing an analgesic currently on the 
market with a new product that was similar in appearance.84 The plaintiff’s survey 
included only respondents who had used the plaintiff’s analgesic, and the court 
found that the target population should have included users of other analgesics, 
“so that the full range of potential customers for whom plaintiff and defendants 
would compete could be studied.”85 In this instance, it is unclear whether users 
of the plaintiff’s product would be more or less likely to be confused than users of 
the defendants’ product or users of a third analgesic.86



An overinclusive sampling frame generally presents less of a problem for inter-
pretation than does an underinclusive sampling frame.87 If the survey expert can 
demonstrate that a sufficiently large (and representative) subset of respondents in 
the survey was drawn from the appropriate sampling frame, the responses obtained 
from that subset can be examined, and inferences about the relevant population 
can be drawn based on that subset.88 If the relevant subset cannot be identified, 
however, an overbroad sampling frame will reduce the value of the survey.89 If 
the sampling frame does not include important groups in the target population, 
there is generally no way to know how the unrepresented members of the target 
population would have responded.90 



84. See American Home Prods. Corp. v. Barr Lab., Inc., 656 F. Supp. 1058 (D.N.J.), aff’d, 834 
F.2d 368 (3d Cir. 1987). 



85. Id. at 1070. 
86. See also Craig v. Boren, 429 U.S. 190 (1976). 
87. See Schwab v. Philip Morris USA, Inc. 449 F. Supp. 2d 992, 1134–35 (E.D.N.Y. 2006) 



(“Studies evaluating broadly the beliefs of low tar smokers generally are relevant to the beliefs of “light” 
smokers more specifically.”).



88. See National Football League Props. Inc. v. Wichita Falls Sportswear, Inc. 532 F. Supp. 651, 
657–58 (W.D. Wash. 1982).



89. See Leelanau Wine Cellars, Ltd. v. Black & Red, Inc., 502 F.3d 504, 518 (6th Cir. 2007) 
(lower court was correct in giving little weight to survey with overbroad universe); Big Dog Motor-
cycles, L.L.C. v. Big Dog Holdings, Inc., 402 F. Supp. 2d 1312, 1334 (D. Kan. 2005) (universe com-
posed of prospective purchasers of all t-shirts and caps overinclusive for evaluating reactions of buyers 
likely to purchase merchandise at motorcycle dealerships). See also Schieffelin & Co. v. Jack Co. of 
Boca, 850 F. Supp. 232, 246 (S.D.N.Y. 1994).



90. See, e.g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252, 263–64 (5th Cir. 1980) (court 
found both plaintiff’s and defendant’s surveys substantially defective for a systematic failure to include 
parts of the relevant population); Scott Fetzer Co. v. House of Vacuums, Inc., 381 F.3d 477 (5th Cir. 
2004) (universe drawn from plaintiff’s customer list underinclusive and likely to differ in their familiar-
ity with plaintiff’s marketing and distribution techniques). 
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C.  Does the Sample Approximate the Relevant Characteristics 
of the Population? 



Identification of a survey population must be followed by selection of a sample 
that accurately represents that population.91 The use of probability sampling tech-
niques maximizes both the representativeness of the survey results and the ability 
to assess the accuracy of estimates obtained from the survey.



Probability samples range from simple random samples to complex multistage 
sampling designs that use stratification, clustering of population elements into 
various groupings, or both. In all forms of probability sampling, each element 
in the relevant population has a known, nonzero probability of being included in 
the sample.92 In simple random sampling, the most basic type of probability sam-
pling, every element in the population has a known, equal probability of being 
included in the sample, and all possible samples of a given size are equally likely to 
be selected.93 Other probability sampling techniques include (1) stratified random 
sampling, in which the researcher subdivides the population into mutually exclu-
sive and exhaustive subpopulations, or strata, and then randomly selects samples 
from within these strata; and (2) cluster sampling, in which elements are sampled 
in groups or clusters, rather than on an individual basis.94 Note that selection 
probabilities do not need to be the same for all population elements; however, if 
the probabilities are unequal, compensatory adjustments should be made in the 
analysis.



Probability sampling offers two important advantages over other types of 
sampling. First, the sample can provide an unbiased estimate that summarizes the 
responses of all persons in the population from which the sample was drawn; that 
is, the expected value of the sample estimate is the population value being esti-
mated. Second, the researcher can calculate a confidence interval that describes 
explicitly how reliable the sample estimate of the population is likely to be. If 
the sample is unbiased, the difference between the estimate and the exact value 
is called the sampling error.95 Thus, suppose a survey collected responses from a 
simple random sample of 400 dentists selected from the population of all dentists 



91. MCL 4th, supra note 16, § 11.493. See also David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section II.B, in this manual.



92. The exception is that population elements omitted from the sampling frame have a zero 
probability of being sampled.



93. Systematic sampling, in which every nth unit in the population is sampled and the starting 
point is selected randomly, fulfills the first of these conditions. It does not fulfill the second, because 
no systematic sample can include elements adjacent to one another on the list of population members 
from which the sample is drawn. Except in unusual situations when periodicities occur, systematic 
samples and simple random samples generally produce the same results. Thomas Plazza, Fundamentals 
of Applied Sampling, in Handbook of Survey Research, supra note 1, at 139, 145. 



94. Id. at 139, 150–63.
95. See David H. Kaye & David A. Freedman, supra note 91, Glossary, for a definition of 



sampling error.
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licensed to practice in the United States and found that 80, or 20%, of them 
mistakenly believed that a new toothpaste, Goldgate, was manufactured by the 
makers of Colgate. A survey expert could properly compute a confidence interval 
around the 20% estimate obtained from this sample. If the survey were repeated 
a large number of times, and a 95% confidence interval was computed each time, 
95% of the confidence intervals would include the actual percentage of dentists 
in the entire population who would believe that Goldgate was manufactured by 
the makers of Colgate.96 In this example, the margin of error is ±4%, and so the 
confidence interval is the range between 16% and 24%, that is, the estimate (20%) 
plus or minus 4%.



All sample surveys produce estimates of population values, not exact measures 
of those values. Strictly speaking, the margin of error associated with the sample 
estimate assumes probability sampling. Assuming a probability sample, a confi-
dence interval describes how stable the mean response in the sample is likely to 
be. The width of the confidence interval depends on three primary characteristics: 



1. Size of the sample (the larger the sample, the narrower the interval); 
2. Variability of the response being measured; and 
3. Confidence level the researcher wants to have.97



Traditionally, scientists adopt the 95% level of confidence, which means that 
if 100 samples of the same size were drawn, the confidence interval expected for at 
least 95 of the samples would be expected to include the true population value.98



Stratified probability sampling can be used to obtain more precise response 
estimates by using what is known about characteristics of the population that are 
likely to be associated with the response being measured. Suppose, for example, 
we anticipated that more-experienced and less-experienced dentists might respond 
differently to Goldgate toothpaste, and we had information on the year in which 
each dentist in the population began practicing. By dividing the population of 
dentists into more- and less-experienced strata (e.g., in practice 15 years or more 
versus in practice less than 15 years) and then randomly sampling within experi-
ence stratum, we would be able to ensure that the sample contained precisely 



96. Actually, because survey interviewers would be unable to locate some dentists and some 
dentists would be unwilling to participate in the survey, technically the population to which this sample 
would be projectable would be all dentists with current addresses who would be willing to participate 
in the survey if they were asked. The expert should be prepared to discuss possible sources of bias due 
to, for example, an address list that is not current.



97. When the sample design does not use a simple random sample, the confidence interval will 
be affected.



98. To increase the likelihood that the confidence interval contains the actual population value 
(e.g., from 95% to 99%) without increasing the sample size, the width of the confidence interval can 
be expanded. An increase in the confidence interval brings an increase in the confidence level. For 
further discussion of confidence intervals, see David H. Kaye & David A. Freedman, Reference Guide 
on Statistics, Section IV.A, in this manual. 
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proportionate representation from each stratum, in this case, more- and less-
experienced dentists. That is, if 60% of dentists were in practice 15 years or more, 
we could select 60% of the sample from the more-experienced stratum and 40% 
from the less-experienced stratum and be sure that the sample would have pro-
portionate representation from each stratum, reducing the likely sampling error.99



In proportionate stratified probability sampling, as in simple random sampling, 
each individual member of the population has an equal chance of being selected. 
Stratified probability sampling can also disproportionately sample from different 
strata, a procedure that will produce more precise estimates if some strata are more 
heterogeneous than others on the measure of interest.100 Disproportionate sam-
pling may also used to enable the survey to provide separate estimates for particular 
subgroups. With disproportionate sampling, sampling weights must be used in 
the analysis to accurately describe the characteristics of the population as a whole.



Although probability sample surveys often are conducted in organizational 
settings and are the recommended sampling approach in academic and govern-
ment publications on surveys, probability sample surveys can be expensive when 
in-person interviews are required, the target population is dispersed widely, or 
members of the target population are rare. A majority of the consumer surveys 
conducted for Lanham Act litigation present results from nonprobability conve-
nience samples.101 They are admitted into evidence based on the argument that 
nonprobability sampling is used widely in marketing research and that “results of 
these studies are used by major American companies in making decisions of consid-
erable consequence.”102 Nonetheless, when respondents are not selected  randomly 
from the relevant population, the expert should be prepared to justify the method 
used to select respondents. Special precautions are required to reduce the likelihood 
of biased samples.103 In addition, quantitative values computed from such samples 
(e.g., percentage of respondents indicating confusion) should be viewed as rough 



99. . See Pharmacia Corp. v. Alcon Lab., 201 F. Supp. 2d 335, 365 (D.N.J. 2002).
100. Robert M. Groves et al., Survey Methodology, Stratification and Stratified Sampling, 



106–18 (2004).
101. Jacob Jacoby & Amy H. Handlin, Non-Probability Sampling Designs for Litigation Surveys, 81 



Trademark Rep. 169, 173 (1991). For probability surveys conducted in trademark cases, see James 
Burrough, Ltd. v. Sign of Beefeater, Inc., 540 F.2d 266 (7th Cir. 1976); Nightlight Systems, Inc., v. 
Nite Lights Franchise Sys., 2007 U.S. Dist. LEXIS 95565 (N.C. Ga. July 17, 2007); National Football 
League Props., Inc. v. Wichita Falls Sportswear, Inc., 532 F. Supp. 651 (W.D. Wash. 1982). 



102. National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507, 515 
(D.N.J. 1986). A survey of members of the Council of American Survey Research Organizations, 
the national trade association for commercial survey research firms in the United States, revealed that 
95% of the in-person independent contacts in studies done in 1985 took place in malls or shopping 
centers. Jacoby & Handlin, supra note 101, at 172–73, 176. More recently, surveys conducted over 
the Internet have been administered to samples of respondents drawn from panels of volunteers; see 
infra Section IV.G.4 for a discussion of online surveys. Although panel members may be randomly 
selected from the panel population to complete the survey, the panel population itself is not usually 
the product of a random selection process.



103. See infra Sections III.D–E.
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indicators rather than as precise quantitative estimates.104 Confidence intervals tech-
nically should not be computed, although if the calculation shows a wide interval, 
that may be a useful indication of the limited value of the estimate.



D.  What Is the Evidence That Nonresponse Did Not Bias the 
Results of the Survey? 



Even when a sample is drawn randomly from a complete list of elements in the tar-
get population, responses or measures may be obtained on only part of the selected 
sample. If this lack of response is distributed randomly, valid inferences about the 
population can be drawn with assurance using the measures obtained from the avail-
able elements in the sample. The difficulty is that nonresponse often is not random, 
so that, for example, persons who are single typically have three times the “not 
at home” rate in U.S. Census Bureau surveys as do family members.105 Efforts to 
increase response rates include making several attempts to contact potential respon-
dents, sending advance letters,106 and providing financial or nonmonetary incentives 
for participating in the survey.107



The key to evaluating the effect of nonresponse in a survey is to determine 
as much as possible the extent to which nonrespondents differ from the respon-
dents in the nature of the responses they would provide if they were present 
in the sample. That is, the difficult question to address is the extent to which 
nonresponse has biased the pattern of responses by undermining the represen-
tativeness of the sample and, if it has, the direction of that bias. It is incumbent 
on the expert presenting the survey results to analyze the level and sources of 
nonresponse, and to assess how that nonresponse is likely to have affected the 
results. On some occasions, it may be possible to anticipate systematic patterns of 
nonresponse. For example, a survey that targets a population of professionals may 
encounter difficulty in obtaining the same level of participation from individuals 
with high-volume practices that can be obtained from those with lower-volume 
practices. To enable the researcher to assess whether response rate varies with the 
volume of practice, it may be possible to identify in advance potential respondents 



104. The court in Kinetic Concept, Inc. v. Bluesky Medical Corp., 2006 U.S. Dist. LEXIS 
60187, *14 (W.D. Tex. Aug. 11, 2006), found the plaintiff’s survey using a nonprobability sample to 
be admissible and permitted the plaintiff’s expert to present results from a survey using a convenience 
sample. The court then assisted the jury by providing an instruction on the differences between prob-
ability and convenience samples and the estimates obtained from each.



105. 2 Gastwirth, supra note 64, at 501. This volume contains a useful discussion of sampling, 
along with a set of examples. Id. at 467.



106. Edith De Leeuw et al., The Influence of Advance Letters on Response in Telephone Surveys: 
A Meta-analysis, 71 Pub. Op. Q. 413 (2007) (advance letters effective in increasing response rates in 
telephone as well as mail and face-to-face surveys).



107. Erica Ryu et al., Survey Incentives: Cash vs. In-kind; Face-to-Face vs. Mail; Response Rate vs. 
Nonresponse Error, 18 Int’l J. Pub. Op. Res. 89 (2005). 



ECM Opp to CC Mot to Compel 
RX-A:8



Page 26 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Manual on Scientific Evidence



384



with varying years of experience. Even if it is not possible to know in advance 
the level of experience of each potential member in the target population and 
to design a sampling plan that will produce representative samples at each level 
of experience, the survey itself can include questions about volume of practice 
that will permit the expert to assess how experience level may have affected the 
pattern of results.108



Although high response rates (i.e., 80% or higher)109 are desirable because 
they generally eliminate the need to address the issue of potential bias from 
nonresponse,110 such high response rates are increasingly difficult to achieve. 
Survey nonresponse rates have risen substantially in recent years, along with the 
costs of obtaining responses, and so the issue of nonresponse has attracted sub-
stantial attention from survey researchers.111 Researchers have developed a variety 
of approaches to adjust for nonresponse, including weighting obtained responses 
in proportion to known demographic characteristics of the target population, 
comparing the pattern of responses from early and late responders to mail surveys, 
or the pattern of responses from easy-to-reach and hard-to-reach responders in 
telephone surveys, and imputing estimated responses to nonrespondents based on 
known characteristics of those who have responded. All of these techniques can 
only approximate the response patterns that would have been obtained if non-
respondents had responded. Nonetheless, they are useful for testing the robustness 
of the findings based on estimates obtained from the simple aggregation of answers 
to questions given by responders.



To assess the general impact of the lower response rates, researchers have 
conducted comparison studies evaluating the results obtained from surveys with 



108. In People v. Williams, supra note 22, a published survey of experts in eyewitness research 
was used to show general acceptance of various eyewitness phenomena. See Saul Kassin et al., On the 
“General Acceptance” of Eyewitness Testimony Research: A New Survey of the Experts, 56 Am.  Psychologist 
405 (2001). The survey included questions on the publication activity of respondents and compared 
the responses of those with high and low research productivity. Productivity levels in the respondent 
sample suggested that respondents constituted a blue ribbon group of leading researchers. Williams, 830 
N.Y.S.2d at 457 n.16. See also Pharmacia Corp. v. Alcon Lab., Inc., 201 F. Supp. 2d 335 (D.N.J. 2002). 



109. Note that methods of computing response rates vary. For example, although response rate 
can be generally defined as the number of complete interviews with reporting units divided by the 
number of eligible reporting units in the sample, decisions on how to treat partial completions and 
how to estimate the eligibility of nonrespondents can produce differences in measures of response 
rate. E.g., American Association of Public Opinion Research, Standard Definitions: Final Dispositions 
of Case Codes and Outcome Rates for Surveys (rev. 2008), available at www. Aapor.org/uploads/
Standard_Definitions_07-08_Final.pdf.



110. Office of Management and Budget, Standards and Guidelines for Statistical Surveys (Sept. 
2006), Guideline 1.3.4: Plan for a nonresponse bias analysis if the expected unit response rate is below 
80%. See Albert v. Zabin, 2009 Mass. App. Unpub. LEXIS 572 (July 14, 2009) reversing summary 
judgment that had excluded surveys with response rates of 27% and 31% based on a thoughtful analysis 
of measures taken to assess potential nonresponse bias. 



111. E.g., Richard Curtin et al., Changes in Telephone Survey Nonresponse Over the Past Quarter 
Century, 69 Pub. Op. Q. 87 (2005); Survey Nonresponse (Robert M. Groves et al. eds., 2002). 
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varying response rates.112 Contrary to earlier assumptions, surprisingly comparable 
results have been obtained in many surveys with varying response rates, suggesting 
that surveys may achieve reasonable estimates even with relatively low response 
rates. The key is whether nonresponse is associated with systematic differences in 
response that cannot be adequately modeled or assessed.



Determining whether the level of nonresponse in a survey seriously impairs 
inferences drawn from the results of a survey generally requires an analysis of the 
determinants of nonresponse. For example, even a survey with a high response 
rate may seriously underrepresent some portions of the population, such as the 
unemployed or the poor. If a general population sample is used to chart changes 
in the proportion of the population that knows someone with HIV, the survey 
would underestimate the population value if some groups more likely to know 
someone with HIV (e.g., intravenous drug users) are underrepresented in the 
sample. The survey expert should be prepared to provide evidence on the poten-
tial impact of nonresponse on the survey results.



In surveys that include sensitive or difficult questions, particularly surveys 
that are self-administered, some respondents may refuse to provide answers or 
may provide incomplete answers (i.e., item rather than unit nonresponse).113 
To assess the impact of nonresponse to a particular question, the survey expert 
should analyze the differences between those who answered and those who did 
not answer. Procedures to address the problem of missing data include recontact-
ing respondents to obtain the missing answers and using the respondent’s other 
answers to predict the missing response (i.e., imputation).114 



E.  What Procedures Were Used to Reduce the Likelihood of a 
Biased Sample? 



If it is impractical for a survey researcher to sample randomly from the entire target 
population, the researcher still can apply probability sampling to some aspects of 
respondent selection to reduce the likelihood of biased selection. For example, 
in many studies the target population consists of all consumers or purchasers of 
a product. Because it is impractical to randomly sample from that population, 
research is often conducted in shopping malls where some members of the target 
population may not shop. Mall locations, however, can be sampled randomly 
from a list of possible mall sites. By administering the survey at several different 



112. E.g., Daniel M. Merkle & Murray Edelman, Nonresponse in Exit Polls: A Comprehensive 
Analysis, in Survey Nonresponse, supra note 111, at 243–57 (finding minimal nonresponse error asso-
ciated with refusals to participate in in-person exit polls); see also Jon A. Krosnick, Survey Research, 50 
Ann. Rev. Psychol. 537 (1999).



113. See Roger Tourangeau et al., The Psychology of Survey Response (2000).
114. See Paul D. Allison, Missing Data, in Handbook of Survey Research, supra note 1, at 630; 



see also Survey Nonresponse, supra note 111. 
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malls, the expert can test for and report on any differences observed across sites. 
To the extent that similar results are obtained in different locations using different 
onsite interview operations, it is less likely that idiosyncrasies of sample selection or 
administration can account for the results.115 Similarly, because the characteristics 
of persons visiting a shopping center vary by day of the week and time of day, bias 
in sampling can be reduced if the survey design calls for sampling time segments 
as well as mall locations.116



In mall intercept surveys, the organization that manages the onsite interview 
facility generally employs recruiters who approach potential survey respondents in 
the mall and ascertain if they are qualified and willing to participate in the survey. 
If a potential respondent agrees to answer the questions and meets the specified 
criteria, he or she is escorted to the facility where the survey interview takes 
place. If recruiters are free to approach potential respondents without controls on 
how an individual is to be selected for screening, shoppers who spend more time 
in the mall are more likely to be approached than shoppers who visit the mall 
only briefly. Moreover, recruiters naturally prefer to approach friendly looking 
potential respondents, so that it is more likely that certain types of individuals 
will be selected. These potential biases in selection can be reduced by providing 
appropriate selection instructions and training recruiters effectively. Training that 
reduces the interviewer’s discretion in selecting a potential respondent is likely to 
reduce bias in selection, as are instructions to approach every nth person entering 
the facility through a particular door.117



F.  What Precautions Were Taken to Ensure That Only 
Qualified Respondents Were Included in the Survey? 



In a carefully executed survey, each potential respondent is questioned or mea-
sured on the attributes that determine his or her eligibility to participate in the sur-
vey. Thus, the initial questions screen potential respondents to determine if they 
are members of the target population of the survey (e.g., Is she at least 14 years 
old? Does she own a dog? Does she live within 10 miles?). The screening ques-
tions must be drafted so that they do not appeal to or deter specific groups within 
the target population, or convey information that will influence the respondent’s 



115. Note, however, that differences in results across sites may arise from genuine differences 
in respondents across geographic locations or from a failure to administer the survey consistently 
across sites. 



116. Seymour Sudman, Improving the Quality of Shopping Center Sampling, 17 J. Marketing Res. 
423 (1980). 



117. In the end, even if malls are randomly sampled and shoppers are randomly selected within 
malls, results from mall surveys technically can be used to generalize only to the population of mall 
shoppers. The ability of the mall sample to describe the likely response pattern of the broader rel-
evant population will depend on the extent to which a substantial segment of the relevant population 
(1) is not found in malls and (2) would respond differently to the interview. 
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answers on the main survey. For example, if respondents must be prospective 
and recent purchasers of Sunshine orange juice in a trademark survey designed 
to assess consumer confusion with Sun Time orange juice, potential respondents 
might be asked to name the brands of orange juice they have purchased recently 
or expect to purchase in the next 6 months. They should not be asked specifically 
if they recently have purchased, or expect to purchase, Sunshine orange juice, 
because this may affect their responses on the survey either by implying who is 
conducting the survey or by supplying them with a brand name that otherwise 
would not occur to them.



The content of a screening questionnaire (or screener) can also set the context 
for the questions that follow. In Pfizer, Inc. v. Astra Pharmaceutical Products, Inc.,118 
physicians were asked a screening question to determine whether they prescribed 
particular drugs. The survey question that followed the screener asked “Thinking 
of the practice of cardiovascular medicine, what first comes to mind when you 
hear the letters XL?” The court found that the screener conditioned the physi-
cians to respond with the name of a drug rather than a condition (long-acting).119



The criteria for determining whether to include a potential respondent 
in the survey should be objective and clearly conveyed, preferably using 
written instructions addressed to those who administer the screening questions. 
These instructions and the completed screening questionnaire should be made 
available to the court and the opposing party along with the interview form for 
each respondent.



IV. Survey Questions and Structure
A.  Were Questions on the Survey Framed to Be Clear, 



Precise, and Unbiased? 
Although it seems obvious that questions on a survey should be clear and precise, 
phrasing questions to reach that goal is often difficult. Even questions that appear 
clear can convey unexpected meanings and ambiguities to potential respondents. 
For example, the question “What is the average number of days each week you 
have butter?” appears to be straightforward. Yet some respondents wondered 
whether margarine counted as butter, and when the question was revised to 
include the introductory phrase “not including margarine,” the reported fre-
quency of butter use dropped dramatically.120



118. 858 F. Supp. 1305, 1321 & n.13 (S.D.N.Y. 1994). 
119. Id. at 1321. 
120. Floyd J. Fowler, Jr., How Unclear Terms Affect Survey Data, 56 Pub. Op. Q. 218, 225–26 



(1992).
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When unclear questions are included in a survey, they may threaten the 
validity of the survey by systematically distorting responses if respondents are 
misled in a particular direction, or by inflating random error if respondents guess 
because they do not understand the question.121 If the crucial question is suf-
ficiently ambiguous or unclear, it may be the basis for rejecting the survey. For 
example, a survey was designed to assess community sentiment that would warrant 
a change of venue in trying a case for damages sustained when a hotel skywalk 
collapsed.122 The court found that the question “Based on what you have heard, 
read or seen, do you believe that in the current compensatory damage trials, the 
defendants, such as the contractors, designers, owners, and operators of the Hyatt 
Hotel, should be punished?” could neither be correctly understood nor easily 
answered.123 The court noted that the phrase “compensatory damages,” although 
well-defined for attorneys, was unlikely to be meaningful for laypersons.124



A variety of pretest activities may be used to improve the clarity of com-
munication with respondents. Focus groups can be used to find out how the 
survey population thinks about an issue, facilitating the construction of clear and 
understandable questions. Cognitive interviewing, which includes a combination 
of think-aloud and verbal probing techniques, may be used for questionnaire 
evaluation.125 Pilot studies involving a dress rehearsal for the main survey can also 
detect potential problems.



Texts on survey research generally recommend pretests as a way to increase 
the likelihood that questions are clear and unambiguous,126 and some courts have 
recognized the value of pretests.127 In many pretests or pilot tests,128 the proposed 
survey is administered to a small sample (usually between 25 and 75)129 of the 



121. See id. at 219.
122. Firestone v. Crown Ctr. Redevelopment Corp., 693 S.W.2d 99 (Mo. 1985) (en banc). 
123. See id. at 102, 103. 
124. See id. at 103. When there is any question about whether some respondents will understand 



a particular term or phrase, the term or phrase should be defined explicitly. 
125. Gordon B. Willis et al., Is the Bandwagon Headed to the Methodological Promised Land? Evaluat-



ing the Validity of Cognitive Interviewing Techniques, in Cognitive and Survey Research 136 (Monroe G. 
Sirken et al. eds., 1999). See also Tourangeau et al., supra note 113, at 326–27. 



126. See Jon A. Krosnick & Stanley Presser, Questions and Questionnaire Design, in Handbook of 
Survey Research, supra note 1, at 294 (“No matter how closely a questionnaire follows recommenda-
tions based on best practices, it is likely to benefit from pretesting. . .”). See also Jean M. Converse & 
Stanley Presser, Survey Questions: Handcrafting the Standardized Questionnaire 51 (1986); Fred W. 
Morgan, Judicial Standards for Survey Research: An Update and Guidelines, 54 J. Marketing 59, 64 (1990). 



127. See e.g., Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y. 1963); Scott 
v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 2008) (“[s]urvey went through multiple 
pretests in order to insure its usefulness and statistical validity.”).



128. The terms pretest and pilot test are sometimes used interchangeably to describe pilot work 
done in the planning stages of research. When they are distinguished, the difference is that a pretest 
tests the questionnaire, whereas a pilot test generally tests proposed collection procedures as well. 



129. Converse & Presser, supra note 126, at 69. Converse and Presser suggest that a pretest with 
25 respondents is appropriate when the survey uses professional interviewers. 
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same type of respondents who would be eligible to participate in the full-scale 
survey. The interviewers observe the respondents for any difficulties they may 
have with the questions and probe for the source of any such difficulties so that 
the questions can be rephrased if confusion or other difficulties arise.130 Attorneys 
who commission surveys for litigation sometimes are reluctant to approve pilot 
work or to reveal that pilot work has taken place because they are concerned that 
if a pretest leads to revised wording of the questions, the trier of fact may believe 
that the survey has been manipulated and is biased or unfair. A more appropriate 
reaction is to recognize that pilot work is a standard and valuable way to improve 
the quality of a survey131 and to anticipate that it often results in word changes 
that increase clarity and correct misunderstandings. Thus, changes may indicate 
informed survey construction rather than flawed survey design.132



B.  Were Some Respondents Likely to Have No Opinion? 
If So, What Steps Were Taken to Reduce Guessing? 



Some survey respondents may have no opinion on an issue under investigation, 
either because they have never thought about it before or because the question 
mistakenly assumes a familiarity with the issue. For example, survey respondents 
may not have noticed that the commercial they are being questioned about guar-
anteed the quality of the product being advertised and thus they may have no 
opinion on the kind of guarantee it indicated. Likewise, in an employee survey, 
respondents may not be familiar with the parental leave policy at their company 
and thus may have no opinion on whether they would consider taking advantage 
of the parental leave policy if they became parents. The following three alterna-
tive question structures will affect how those respondents answer and how their 
responses are counted.



First, the survey can ask all respondents to answer the question (e.g., “Did 
you understand the guarantee offered by Clover to be a 1-year guarantee, a 60-day 
guarantee, or a 30-day guarantee?”). Faced with a direct question, particularly 
one that provides response alternatives, the respondent obligingly may supply an 



130. Methods for testing respondent understanding include concurrent and retrospective think-
alouds, in which respondents describe their thinking as they arrive at, or after they have arrived at, an 
answer, and paraphrasing (asking respondents to restate the question in their own words). Tourangeau 
et al., supra note 113, at 326–27; see also Methods for Testing and Evaluating Survey Questionnaires 
(Stanley Presser et al. eds., 2004).



131. See OMB Standards and Guidelines for Statistical Survey, supra note 110, Standard 1.4, Pre-
testing Survey Systems (specifying that to ensure that all components of a survey function as intended, 
pretests of survey components should be conducted unless those components have previously been suc-
cessfully fielded); American Association for Public Opinion Research, Best Practices (2011) (“Because 
it is rarely possible to foresee all the potential misunderstandings or biasing effects of different questions 
or procedures, it is vital for a well-designed survey operation to include provision for a pretest.”).



132. See infra Section VII.B for a discussion of obligations to disclose pilot work. 
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answer even if (in this example) the respondent did not notice the guarantee (or 
is unfamiliar with the parental leave policy). Such answers will reflect only what 
the respondent can glean from the question, or they may reflect pure guessing. 
The imprecision introduced by this approach will increase with the proportion of 
respondents who are unfamiliar with the topic at issue.



Second, the survey can use a quasi-filter question to reduce guessing by pro-
viding “don’t know” or “no opinion” options as part of the question (e.g., “Did 
you understand the guarantee offered by Clover to be for more than a year, a 
year, or less than a year, or don’t you have an opinion?”).133 By signaling to the 
respondent that it is appropriate not to have an opinion, the question reduces 
the demand for an answer and, as a result, the inclination to hazard a guess just 
to comply. Respondents are more likely to choose a “no opinion” option if it is 
mentioned explicitly by the interviewer than if it is merely accepted when the 
respondent spontaneously offers it as a response. The consequence of this change in 
format is substantial. Studies indicate that, although the relative distribution of the 
respondents selecting the listed choices is unlikely to change dramatically, presenta-
tion of an explicit “don’t know” or “no opinion” alternative commonly leads to 
a 20% to 25% increase in the proportion of respondents selecting that response.134



Finally, the survey can include full-filter questions, that is, questions that lay 
the groundwork for the substantive question by first asking the respondent if he 
or she has an opinion about the issue or happened to notice the feature that the 
interviewer is preparing to ask about (e.g., “Based on the commercial you just 
saw, do you have an opinion about how long Clover stated or implied that its 
guarantee lasts?”).135 The interviewer then asks the substantive question only of 
those respondents who have indicated that they have an opinion on the issue.



Which of these three approaches is used and the way it is used can affect the rate 
of “no opinion” responses that the substantive question will evoke.136 Respondents 
are more likely to say that they do not have an opinion on an issue if a full filter is 
used than if a quasi-filter is used.137 However, in maximizing respondent expressions 
of “no opinion,” full filters may produce an underreporting of opinions. There is 
some evidence that full-filter questions discourage respondents who actually have 
opinions from offering them by conveying the implicit suggestion that respondents 
can avoid difficult followup questions by saying that they have no opinion.138



133. Norbert Schwarz & Hans-Jürgen Hippler, Response Alternatives: The Impact of Their Choice 
and Presentation Order, in Measurement Errors in Surveys 41, 45–46 (Paul P. Biemer et al. eds., 1991). 



134. Howard Schuman & Stanley Presser, Questions and Answers in Attitude Surveys: Experi-
ments on Question Form, Wording and Context 113–46 (1981). 



135. See, e.g., Johnson & Johnson–Merck Consumer Pharmas. Co. v. SmithKline  Beecham 
Corp., 960 F.2d 294, 299 (2d Cir. 1992).



136. Considerable research has been conducted on the effects of filters. For a review, see George 
F. Bishop et al., Effects of Filter Questions in Public Opinion Surveys, 47 Pub. Op. Q. 528 (1983). 



137. Schwarz & Hippler, supra note 133, at 45–46. 
138. Id. at 46.
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In general, then, a survey that uses full filters provides a conservative esti-
mate of the number of respondents holding an opinion, while a survey that uses 
neither full filters nor quasi-filters may overestimate the number of respondents 
with opinions, if some respondents offering opinions are guessing. The strategy 
of including a “no opinion” or “don’t know” response as a quasi-filter avoids 
both of these extremes. Thus, rather than asking, “Based on the commercial, do 
you believe that the two products are made in the same way, or are they made 
differently?”139 or prefacing the question with a preliminary, “Do you have an 
opinion, based on the commercial, concerning the way that the two products are 
made?” the question could be phrased, “Based on the commercial, do you believe 
that the two products are made in the same way, or that they are made differently, 
or don’t you have an opinion about the way they are made?”



Recent research on the effects of including a “don’t know” option shows that 
quasi-filters as well as full filters may discourage a respondent who would be able 
to provide a meaningful answer from expressing it.140 The “don’t know” option 
provides a cue that it is acceptable to avoid the work of trying to provide a more 
substantive response. Respondents are particularly likely to be attracted to a “don’t 
know” option when the question is difficult to understand or the respondent is 
not strongly motivated to carefully report an opinion.141 One solution that some 
survey researchers use is to provide respondents with a general instruction not to 
guess at the beginning of an interview, rather than supplying a “don’t know” or 
“no opinion” option as part of the options attached to each question.142 Another 
approach is to eliminate the “don’t know” option and to add followup questions 
that measure the strength of the respondent’s opinion.143



C.  Did the Survey Use Open-Ended or Closed-Ended 
Questions? How Was the Choice in Each Instance Justified? 



The questions that make up a survey instrument may be open-ended, closed-
ended, or a combination of both. Open-ended questions require the respondent 
to formulate and express an answer in his or her own words (e.g., “What was 
the main point of the commercial?” “Where did you catch the fish you caught 



139. The question in the example without the “no opinion” alternative was based on a ques-
tion rejected by the court in Coors Brewing Co. v. Anheuser-Busch Cos., 802 F. Supp. 965, 972–73 
(S.D.N.Y. 1992). See also Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 U.S. 
Dist. LEXIS 64363 (S.D.N.Y. Sept. 6, 2006).



140. Jon A. Krosnick et al., The Impact of “No Opinion” Response Options on Data Quality: Non-
Attitude Reduction or Invitation to Satisfice? 66 Pub. Op. Q. 371 (2002).



141. Krosnick & Presser, supra note 126, at 284.
142. Anheuser-Busch, Inc. v. VIP Prods, LLC, No. 4:08cv0358, 2008 U.S. Dist. LEXIS 82258, 



at *6 (E.D. Mo. Oct. 16, 2008).
143. Krosnick & Presser, supra note 126, at 285.
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in these waters?”144). Closed-ended questions provide the respondent with an 
explicit set of responses from which to choose; the choices may be as simple as 
yes or no (e.g., “Is Colby College coeducational?”145) or as complex as a range of 
alternatives (e.g., “The two pain relievers have (1) the same likelihood of causing 
gastric ulcers; (2) about the same likelihood of causing gastric ulcers; (3) a some-
what different likelihood of causing gastric ulcers; (4) a very different likelihood 
of causing gastric ulcers; or (5) none of the above.”146). When a survey involves 
in-person interviews, the interviewer may show the respondent these choices on 
a showcard that lists them.



Open-ended and closed-ended questions may elicit very different  responses.147 
Most responses are less likely to be volunteered by respondents who are asked 
an open-ended question than they are to be chosen by respondents who are pre-
sented with a closed-ended question. The response alternatives in a closed-ended 
question may remind respondents of options that they would not otherwise con-
sider or which simply do not come to mind as easily.148



The advantage of open-ended questions is that they give the respondent 
fewer hints about expected or preferred answers. Precoded responses on a closed-
ended question, in addition to reminding respondents of options that they might 
not otherwise consider,149 may direct the respondent away from or toward a 
particular response. For example, a commercial reported that in shampoo tests 
with more than 900 women, the sponsor’s product received higher ratings than 



144. A relevant example from Wilhoite v. Olin Corp. is described in McGovern & Lind, supra 
note 31, at 76. 



145. Presidents & Trustees of Colby College v. Colby College–N.H., 508 F.2d 804, 809 (1st 
Cir. 1975). 



146. This question is based on one asked in American Home Products Corp. v. Johnson & 
Johnson, 654 F. Supp. 568, 581 (S.D.N.Y. 1987), that was found to be a leading question by the 
court, primarily because the choices suggested that the respondent had learned about aspirin’s and 
ibuprofen’s relative likelihood of causing gastric ulcers. In contrast, in McNeilab, Inc. v. American 
Home Products Corp., 501 F. Supp. 517, 525 (S.D.N.Y. 1980), the court accepted as nonleading the 
question, “Based only on what the commercial said, would Maximum Strength Anacin contain more 
pain reliever, the same amount of pain reliever, or less pain reliever than the brand you, yourself, 
currently use most often?” 



147. Howard Schuman & Stanley Presser, Question Wording as an Independent Variable in Survey 
Analysis, 6 Soc. Methods & Res. 151 (1977); Schuman & Presser, supra note 134, at 79–112; Converse 
& Presser, supra note 126, at 33. 



148. For example, when respondents in one survey were asked, “What is the most important 
thing for children to learn to prepare them for life?”, 62% picked “to think for themselves” from a list 
of five options, but only 5% spontaneously offered that answer when the question was open-ended. 
Schuman & Presser, supra note 134, at 104–07. An open-ended question presents the respondent with 
a free-recall task, whereas a closed-ended question is a recognition task. Recognition tasks in general 
reveal higher performance levels than recall tasks. Mary M. Smyth et al., Cognition in Action 25 
(1987). In addition, there is evidence that respondents answering open-ended questions may be less 
likely to report some information that they would reveal in response to a closed-ended question when 
that information seems self-evident or irrelevant. 



149. Schwarz & Hippler, supra note 133, at 43. 
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other brands.150 According to a competitor, the commercial deceptively implied 
that each woman in the test rated more than one shampoo, when in fact each 
woman rated only one. To test consumer impressions, a survey might have shown 
the commercial and asked an open-ended question: “How many different brands 
mentioned in the commercial did each of the 900 women try?”151 Instead, the 
survey asked a closed-ended question; respondents were given the choice of 
“one,” “two,” “three,” “four,” or “five or more.” The fact that four of the 
five choices in the closed-ended question provided a response that was greater 
than one implied that the correct answer was probably more than one.152 Note, 
however, that the open-ended question also may suggest that the answer is more 
than one.



By asking “how many different brands,” the question suggests (1) that the 
viewer should have received some message from the commercial about the num-
ber of brands each woman tried and (2) that different brands were tried. Similarly, 
an open-ended question that asks, “[W]hich company or store do you think puts 
out this shirt?” indicates to the respondent that the appropriate answer is the 
name of a company or store. The question would be leading if the respondent 
would have considered other possibilities (e.g., an individual or Webstore) if the 
question had not provided the frame of a company or store.153 Thus, the word-
ing of a question, open-ended or closed-ended, can be leading or non-leading, 
and the degree of suggestiveness of each question must be considered in evaluating 
the objectivity of a survey.



Closed-ended questions have some additional potential weaknesses that arise 
if the choices are not constructed properly. If the respondent is asked to choose 
one response from among several choices, the response chosen will be meaningful 
only if the list of choices is exhaustive—that is, if the choices cover all possible 
answers a respondent might give to the question. If the list of possible choices 
is incomplete, a respondent may be forced to choose one that does not express 
his or her opinion.154 Moreover, if respondents are told explicitly that they are 



150. See Vidal Sassoon, Inc. v. Bristol-Myers Co., 661 F.2d 272, 273 (2d Cir. 1981).
151. This was the wording of the closed-ended question in the survey discussed in Vidal Sassoon, 



661 F.2d at 275–76, without the closed-ended options that were supplied in that survey.
152. Ninety-five percent of the respondents who answered the closed-ended question in the 



plaintiff’s survey said that each woman had tried two or more brands. The open-ended question was 
never asked. Vidal Sassoon, 661 F.2d at 276. Norbert Schwarz, Assessing Frequency Reports of Mundane 
Behaviors: Contributions of Cognitive Psychology to Questionnaire Construction, in Research Methods in 
Personality and Social Psychology 98 (Clyde Hendrick & Margaret S. Clark eds., 1990), suggests that 
respondents often rely on the range of response alternatives as a frame of reference when they are asked 
for frequency judgments. See, e.g., Roger Tourangeau & Tom W. Smith, Asking Sensitive Questions: The 
Impact of Data Collection Mode, Question Format, and Question Context, 60 Pub. Op. Q. 275, 292 (1996). 



153. Smith v. Wal-Mart Stores, Inc, 537 F. Supp. 2d 1302, 1331–32 (N.D. Ga. 2008). 
154. See, e.g., American Home Prods. Corp. v. Johnson & Johnson, 654 F. Supp. 568, 581 



(S.D.N.Y. 1987). 
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not limited to the choices presented, most respondents nevertheless will select an 
answer from among the listed ones.155



One form of closed-ended question format that typically produces some 
distortion is the popular agree/disagree, true/false, or yes/no question. Although 
this format is appealing because it is easy to write and score these questions and 
their responses, the format is also seriously problematic. With its simplicity comes 
acquiescence, “[T]he tendency to endorse any assertion made in a question, 
regardless of its content,” is a systematic source of bias that has produced an infla-
tion effect of 10% across a number of studies.156 Only when control groups or 
control questions are added to the survey design can this question format provide 
reasonable response estimates.157



Although many courts prefer open-ended questions on the ground that they 
tend to be less leading, the value of any open-ended or closed-ended question 
depends on the information it conveys in the question and, in the case of closed-
ended questions, in the choices provided. Open-ended questions are more appro-
priate when the survey is attempting to gauge what comes first to a respondent’s 
mind, but closed-ended questions are more suitable for assessing choices between 
well-identified options or obtaining ratings on a clear set of alternatives.



D.  If Probes Were Used to Clarify Ambiguous or Incomplete 
Answers, What Steps Were Taken to Ensure That the 
Probes Were Not Leading and Were Administered in a 
Consistent Fashion?



When questions allow respondents to express their opinions in their own words, 
some of the respondents may give ambiguous or incomplete answers, or may ask 
for clarification. In such instances, interviewers may be instructed to record any 
answer that the respondent gives and move on to the next question, or they may 
be instructed to probe to obtain a more complete response or clarify the meaning 
of the ambiguous response. They may also be instructed what clarification they 
can provide. In all of these situations, interviewers should record verbatim both 
what the respondent says and what the interviewer says in the attempt to get or 
provide clarification. Failure to record every part of the exchange in the order in 
which it occurs raises questions about the reliability of the survey, because neither 
the court nor the opposing party can evaluate whether the probe affected the 
views expressed by the respondent.



155. See Howard Schuman, Ordinary Questions, Survey Questions, and Policy Questions, 50 Pub. 
Opinion Q. 432, 435–36 (1986). 



156. Jon A. Krosnick, Survey Research, 50 Ann. Rev. Psychol. 537, 552 (1999).
157. See infra Section IV.F.
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If the survey is designed to allow for probes, interviewers must be given 
explicit instructions on when they should probe and what they should say in 
probing.158 Standard probes used to draw out all that the respondent has to say 
(e.g., “Any further thoughts?” “Anything else?” “Can you explain that a little 
more?” Or “Could you say that another way?”) are relatively innocuous and non-
controversial in content, but persistent continued requests for further responses 
to the same or nearly identical questions may convey the idea to the respondent 
that he or she has not yet produced the “right” answer.159 Interviewers should 
be trained in delivering probes to maintain a professional and neutral relation-
ship with the respondent (as they should during the rest of the interview), which 
minimizes any sense of passing judgment on the content of the answers offered. 
Moreover, interviewers should be given explicit instructions on when to probe, 
so that probes are administered consistently. 



A more difficult type of probe to construct and deliver reliably is one that 
requires a substantive question tailored to the answer given by the respondent. 
The survey designer must provide sufficient instruction to interviewers so that 
they avoid giving directive probes that suggest one answer over another. Those 
instructions, along with all other aspects of interviewer training, should be made 
available for evaluation by the court and the opposing party. 



E.  What Approach Was Used to Avoid or Measure Potential 
Order or Context Effects?



The order in which questions are asked on a survey and the order in which 
response alternatives are provided in a closed-ended question can influence the 
answers.160 For example, although asking a general question before a more specific 
question on the same topic is unlikely to affect the response to the specific ques-
tion, reversing the order of the questions may influence responses to the general 
question. As a rule, then, surveys are less likely to be subject to order effects if 
the questions move from the general (e.g., “What do you recall being discussed 



158. Floyd J. Fowler, Jr. & Thomas W. Mangione, Standardized Survey Interviewing: Minimiz-
ing Interviewer-Related Error 41–42 (1990).



159. See, e.g., Johnson & Johnson–Merck Consumer Pharms. Co. v. Rhone-Poulenc Rorer 
Pharms., Inc., 19 F.3d 125, 135 (3d Cir. 1994); American Home Prods. Corp. v. Procter & Gamble 
Co., 871 F. Supp. 739, 748 (D.N.J. 1994). 



160. See Schuman & Presser, supra note 134, at 23, 56–74. Krosnick & Presser, supra note 126, 
at 278–81. In R.J. Reynolds Tobacco Co. v. Loew’s Theatres, Inc., 511 F. Supp. 867, 875 (S.D.N.Y. 
1980), the court recognized the biased structure of a survey that disclosed the tar content of the ciga-
rettes being compared before questioning respondents about their cigarette preferences. Not surpris-
ingly, respondents expressed a preference for the lower tar product. See also E. & J. Gallo Winery v. 
 Pasatiempos Gallo, S.A., 905 F. Supp. 1403, 1409–10 (E.D. Cal. 1994) (court recognized that earlier 
questions referring to playing cards, board or table games, or party supplies, such as confetti, increased 
the likelihood that respondents would include these items in answers to the questions that followed). 
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in the advertisement?”) to the specific (e.g., “Based on your reading of the adver-
tisement, what companies do you think the ad is referring to when it talks about 
rental trucks that average five miles per gallon?”).161



The mode of questioning can influence the form that an order effect takes. 
When respondents are shown response alternatives visually, as in mail surveys and 
other self-administered questionnaires or in face-to-face interviews when respon-
dents are shown a card containing response alternatives, they are more likely to 
select the first choice offered (a primacy effect).162 In contrast, when response 
alternatives are presented orally, as in telephone surveys, respondents are more 
likely to choose the last choice offered (a recency effect).163 Although these effects 
are typically small, no general formula is available that can adjust values to correct 
for order effects, because the size and even the direction of the order effects may 
depend on the nature of the question being asked and the choices being offered. 
Moreover, it may be unclear which order is most appropriate. For example, if 
the respondent is asked to choose between two different products, and there is a 
tendency for respondents to choose the first product mentioned,164 which order 
of presentation will produce the more accurate response?165 To control for order 
effects, the order of the questions and the order of the response choices in a sur-
vey should be rotated,166 so that, for example, one-third of the respondents have 
Product A listed first, one-third of the respondents have Product B listed first, 
and one-third of the respondents have Product C listed first. If the three different 
orders167 are distributed randomly among respondents, no response alternative will 
have an inflated chance of being selected because of its position, and the average 
of the three will provide a reasonable estimate of response level.168



161. This question was accepted by the court in U-Haul Int’l, Inc. v. Jartran, Inc., 522 F. Supp. 
1238, 1249 (D. Ariz. 1981), aff’d, 681 F.2d 1159 (9th Cir. 1982).



162. Krosnick & Presser, supra note 126, at 280.
163. Id. 
164. Similarly, candidates in the first position on the ballot tend to attract extra votes. J.M. 



Miller & Jon A. Krosnick, The Impact of Candidate Name Order on Election Outcomes, 62 Pub. Op. Q. 
291 (1998). 



165. See Rust Env’t & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997) 
(survey did not pass muster in part because of failure to incorporate random rotation of corporate 
names that were the subject of a trademark dispute). 



166. See, e.g. Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 1454, 1465–67 
(D. Kan. 1996) (failure to rotate the order in which the jackets were shown to the consumers led to 
reduced weight for the survey); Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 
U.S. Dist. LEXIS 64363, 2006-2 Trade Cas. (CCH) P75465 (S.D.N.Y. Sept. 6, 2006). 



167. Actually, there are six possible orders of the three alternatives: ABC, ACB, BAC, BCA, 
CAB, and CBA. Thus, the optimal survey design would allocate equal numbers of respondents to 
each of the six possible orders.



168. Although rotation is desirable, many surveys are conducted with no attention to this poten-
tial bias. Because it is impossible to know in the abstract whether a particular question suffers much, 
little, or not at all from an order bias, lack of rotation should not preclude reliance on the answer to 
the question, but it should reduce the weight given to that answer. 
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F.  If the Survey Was Designed to Test a Causal Proposition, 
Did the Survey Include an Appropriate Control Group or 
Question?



Many surveys are designed not simply to describe attitudes or beliefs or reported 
behaviors, but to determine the source of those attitudes or beliefs or behaviors. 
That is, the purpose of the survey is to test a causal proposition. For example, 
how does a trademark or the content of a commercial affect respondents’ percep-
tions or understanding of a product or commercial? Thus, the question is not 
merely whether consumers hold inaccurate beliefs about Product A, but whether 
exposure to the commercial misleads the consumer into thinking that Product A 
is a superior pain reliever. Yet if consumers already believe, before viewing the 
commercial, that Product A is a superior pain reliever, a survey that simply records 
consumers’ impressions after they view the commercial may reflect those preexist-
ing beliefs rather than impressions produced by the commercial.



Surveys that merely record consumer impressions have a limited ability to 
answer questions about the origins of those impressions. The difficulty is that the 
consumer’s response to any question on the survey may be the result of informa-
tion or misinformation from sources other than the trademark the respondent is 
being shown or the commercial he or she has just watched.169 In a trademark sur-
vey attempting to show secondary meaning, for example, respondents were shown 
a picture of the stripes used on Mennen stick deodorant and asked, “[W]hich 
[brand] would you say uses these stripes on their package?”170 The court recog-
nized that the high percentage of respondents selecting “Mennen” from an array 
of brand names may have represented “merely a playback of brand share”;171 that 
is, respondents asked to give a brand name may guess the one that is most familiar, 
generally the brand with the largest market share.172



Some surveys attempt to reduce the impact of preexisting impressions on 
respondents’ answers by instructing respondents to focus solely on the stimulus 
as a basis for their answers. Thus, the survey includes a preface (e.g., “based on 
the commercial you just saw”) or directs the respondent’s attention to the mark 
at issue (e.g., “these stripes on the package”). Such efforts are likely to be only 
partially successful. It is often difficult for respondents to identify accurately the 



169. See, e.g., Procter & Gamble Co. v. Ultreo, Inc., 574 F. Supp. 2d. 339, 351–52 (S.D.N.Y. 
2008) (survey was unreliable because it failed to control for the effect of preexisting beliefs).



170. Mennen Co. v. Gillette Co., 565 F. Supp. 648, 652 (S.D.N.Y. 1983), aff’d, 742 F.2d 1437 
(2d Cir. 1984). To demonstrate secondary meaning, “the [c]ourt must determine whether the mark 
has been so associated in the mind of consumers with the entity that it identifies that the goods sold 
by that entity are distinguished by the mark or symbol from goods sold by others.” Id.



171. Id. 
172. See also Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. 



LEXIS 8049, at *42–44 (W.D. Mich. Apr. 5, 1996). 
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source of their impressions.173 The more routine the idea being examined in the 
survey (e.g., that the advertised pain reliever is more effective than others on 
the market; that the mark belongs to the brand with the largest market share), 
the more likely it is that the respondent’s answer is influenced by (1) preexist-
ing impressions; (2) general expectations about what commercials typically say 
(e.g., the product being advertised is better than its competitors); or (3) guessing, 
rather than by the actual content of the commercial message or trademark being 
evaluated.



It is possible to adjust many survey designs so that causal inferences about 
the effect of a trademark or an allegedly deceptive commercial become clear and 
unambiguous. By adding one or more appropriate control groups, the survey 
expert can test directly the influence of the stimulus.174 In the simplest version 
of such a survey experiment, respondents are assigned randomly to one of two 
conditions.175 For example, respondents assigned to the experimental condition 
view an allegedly deceptive commercial, and respondents assigned to the control 
condition either view a commercial that does not contain the allegedly deceptive 
material or do not view any commercial.176 Respondents in both the experimental 
and control groups answer the same set of questions about the allegedly deceptive 
message. The effect of the commercial’s allegedly deceptive message is evaluated 
by comparing the responses made by the experimental group members with those 
of the control group members. If 40% of the respondents in the experimental 
group responded indicating that they received the deceptive message (e.g., the 
advertised product has fewer calories than its competitor), whereas only 8% of 
the respondents in the control group gave that response, the difference between 
40% and 8% (within the limits of sampling error177) can be attributed only to the 
 allegedly deceptive message. Without the control group, it is not possible to 
determine how much of the 40% is attributable to respondents’ preexisting beliefs 



173. See Richard E. Nisbett & Timothy D. Wilson, Telling More Than We Can Know: Verbal 
Reports on Mental Processes, 84 Psychol. Rev. 231 (1977). 



174. See Shari S. Diamond, Using Psychology to Control Law: From Deceptive Advertising to Criminal 
Sentencing, 13 Law & Hum. Behav. 239, 244–46 (1989); Jacob Jacoby & Constance Small, Applied 
Marketing: The FDA Approach to Defining Misleading Advertising, 39 J. Marketing 65, 68 (1975). See also 
David H. Kaye & David A. Freedman, Reference Guide on Statistics, Section II.A, in this manual. 



175. Random assignment should not be confused with random selection. When respondents 
are assigned randomly to different treatment groups (e.g., respondents in each group watch a differ-
ent commercial), the procedure ensures that within the limits of sampling error the two groups of 
respondents will be equivalent except for the different treatments they receive. Respondents selected 
for a mall intercept study, and not from a probability sample, may be assigned randomly to differ-
ent treatment groups. Random selection, in contrast, describes the method of selecting a sample of 
respondents in a probability sample. See supra Section III.C. 



176. This alternative commercial could be a “tombstone” advertisement that includes only the 
name of the product or a more elaborate commercial that does not include the claim at issue. 



177. For a discussion of sampling error, see David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section IV.A, in this manual. 
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or other background noise (e.g., respondents who misunderstand the question 
or misstate their responses). Both preexisting beliefs and other background noise 
should have produced similar response levels in the experimental and control 
groups. In addition, if respondents who viewed the allegedly deceptive commer-
cial respond differently than respondents who viewed the control commercial, the 
difference cannot be merely the result of a leading question, because both groups 
answered the same question. The ability to evaluate the effect of the wording of a 
particular question makes the control group design particularly useful in assessing 
responses to closed-ended questions,178 which may encourage guessing or par-
ticular responses. Thus, the focus on the response level in a control group design 
is not on the absolute response level, but on the difference between the response 
level of the experimental group and that of the control group.179



In designing a survey-experiment, the expert should select a stimulus for the 
control group that shares as many characteristics with the experimental stimulus 
as possible, with the key exception of the characteristic whose influence is being 
assessed.180 Although a survey with an imperfect control group may provide 
better information than a survey with no control group at all, the choice of an 
appropriate control group requires some care and should influence the weight that 
the survey receives. For example, a control stimulus should not be less attractive 
than the experimental stimulus if the survey is designed to measure how familiar 
the experimental stimulus is to respondents, because attractiveness may affect per-
ceived familiarity.181 Nor should the control stimulus share with the experimental 
stimulus the feature whose impact is being assessed. If, for example, the control 
stimulus in a case of alleged trademark infringement is itself a likely source of 
consumer confusion, reactions to the experimental and control stimuli may not 



178. The Federal Trade Commission has long recognized the need for some kind of control for 
closed-ended questions, although it has not specified the type of control that is necessary. See Stouffer 
Foods Corp., 118 F.T.C. 746, No. 9250, 1994 FTC LEXIS 196, at *31 (Sept. 26, 1994).



179. See, e.g., Cytosport, Inc. v. Vital Pharms., Inc., 617 F. Supp. 2d 1051, 1075–76 (E.D. Cal. 
2009) (net confusion level of 25.4% obtained by subtracting 26.5% in the control group from 51.9% 
in the test group).



180. See, e.g., Skechers USA, Inc. v. Vans, Inc., No. CV-07-01703, 2007 WL 4181677, at 
*8–9 (C.D. Cal. Nov. 20, 2007) (in trade dress infringement case, control stimulus should have 
retained design elements not at issue); Procter & Gamble Pharms., Inc. v. Hoffman-LaRoche, Inc., 
No. 06-Civ-0034, 2006 U.S. Dist. LEXIS 64363, at *87 (S.D.N.Y. Sept. 6, 2006) (in false advertising 
action, disclaimer was inadequate substitute for appropriate control group). 



181. See, e.g., Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., 34 F.3d 
410, 415–16 (7th Cir. 1994) (court recognized that the name “Baltimore Horses” was less attrac-
tive for a sports team than the name “Baltimore Colts.”); see also Reed-Union Corp. v. Turtle Wax, 
Inc., 77 F.3d 909, 912 (7th Cir. 1996) (court noted that one expert’s choice of a control brand with 
a well-known corporate source was less appropriate than the opposing expert’s choice of a control 
brand whose name did not indicate a specific corporate source); Louis Vuitton Malletier v. Dooney 
& Bourke, Inc., 525 F. Supp. 2d 576, 595 (S.D.N.Y. 2007) (underreporting of background “noise” 
likely occurred because handbag used as control was quite dissimilar in shape and pattern to both 
plaintiff and defendant’s bags). 
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differ because both cause respondents to express the same level of confusion.182 In 
an extreme case, an inappropriate control may do nothing more than control for 
the effect of the nature or wording of the survey questions (e.g., acquiescence).183 
That may not be enough to rule out other explanations for different or similar 
responses to the experimental and control stimuli. Finally, it may sometimes be 
appropriate to have more than one control group to assess precisely what is causing 
the response to the experimental stimulus (e.g., in the case of an allegedly decep-
tive ad, whether it is a misleading graph or a misleading claim by the announcer; 
or in the case of allegedly infringing trade dress, whether it is the style of the font 
used or the coloring of the packaging).



Explicit attention to the value of control groups in trademark and deceptive-
advertising litigation is a relatively recent phenomenon, but courts have increas-
ingly come to recognize the central role the control group can play in evaluating 
claims.184 A LEXIS search using Lanham Act and control group revealed only 4 
federal district court cases before 1991 in which surveys with control groups were 
discussed, 16 in the 9 years from 1991 to 1999, and 46 in the 9 years between 
2000 and 2008, a rate of growth that far exceeds the growth in Lanham Act litiga-
tion. In addition, courts in other cases have described or considered surveys using 
control group designs without labeling the comparison group a control group.185 
Indeed, one reason why cases involving surveys with control groups may be 
underrepresented in reported cases is that a survey with a control group produces 



182. See, e.g., Western Publ’g Co. v. Publications Int’l, Ltd., No. 94-C-6803, 1995 U.S. Dist. 
LEXIS 5917, at *45 (N.D. Ill. May 2, 1995) (court noted that the control product was “arguably 
more infringing than” the defendant’s product) (emphasis omitted). See also Classic Foods Int’l Corp. 
v. Kettle Foods, Inc., 2006 U.S. Dist. LEXIS 97200 (C.D. Cal. Mar. 2, 2006); McNeil-PPC, Inc. v. 
Merisant Co., 2004 U.S. Dist. LEXIS 27733 (D.P.R. July 29, 2004).



183. See text accompanying note 156, supra.
184. See, e.g., SmithKline Beecham Consumer Healthcare, L.P. v. Johnson & Johnson-Merck, 



2001 U.S. Dist. LEXIS 7061, at *37 (S.D.N.Y. June 1, 2001) (survey to assess implied falsity of a 
commercial not probative in the absence of a control group); Consumer American Home Prods. Corp. 
v. Procter & Gamble Co., 871 F. Supp. 739, 749 (D.N.J. 1994) (discounting survey results based on 
failure to control for participants’ preconceived notions); ConAgra, Inc. v. Geo. A. Hormel & Co., 
784 F. Supp. 700, 728 (D. Neb. 1992) (“Since no control was used, the . . . study, standing alone, 
must be significantly discounted.”), aff’d, 990 F.2d 368 (8th Cir. 1993).



185. Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., No. 94727-C, 1994 
U.S. Dist. LEXIS 19277, at *10–11 (S.D. Ind. June 27, 1994), aff’d, 34 F.3d 410 (7th Cir. 1994). In 
Indianapolis Colts, the district court described a survey conducted by the plaintiff’s expert in which 
half of the interviewees were shown a shirt with the name “Baltimore CFL Colts” on it and half 
were shown a shirt on which the word “Horses” had been substituted for the word “Colts.” Id. The 
court noted that the comparison of reactions to the horse and colt versions of the shirt made it pos-
sible “to determine the impact from the use of the word ‘Colts.’” Id. at *11. See also Quality Inns 
Int’l, Inc. v. McDonald’s Corp., 695 F. Supp. 198, 218 (D. Md. 1988) (survey revealed confusion 
between McDonald’s and McSleep, but control survey revealed no confusion between McDonald’s 
and McTavish). See also Simon Prop. Group L.P. v. MySimon, Inc., 104 F. Supp. 2d 1033 (S.D. Ind. 
2000) (court criticized the survey design based on the absence of a control that could show that results 
were produced by legally relevant confusion).
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less ambiguous findings, which may lead to a resolution before a preliminary 
injunction hearing or trial occurs. 



A less common use of control methodology is a control question. Rather than 
administering a control stimulus to a separate group of respondents, the survey asks 
all respondents one or more control questions along with the question about the 
product or service at issue. In a trademark dispute, for example, a survey indicated 
that 7.2% of respondents believed that “The Mart” and “K-Mart” were owned by 
the same individuals. The court found no likelihood of confusion based on survey 
evidence that 5.7% of the respondents also thought that “The Mart” and “King’s 
Department Store” were owned by the same source.186



Similarly, a standard technique used to evaluate whether a brand name is 
generic is to present survey respondents with a series of product or service names 
and ask them to indicate in each instance whether they believe the name is a brand 
name or a common name. By showing that 68% of respondents considered Teflon 
a brand name (a proportion similar to the 75% of respondents who recognized 
the acknowledged trademark Jell-O as a brand name, and markedly different from 
the 13% who thought aspirin was a brand name), the makers of Teflon retained 
their trademark.187



Every measure of opinion or belief in a survey reflects some degree of error. 
Control groups and, as a second choice, control questions are the most reliable 
means for assessing response levels against the baseline level of error associated 
with a particular question. 



G.  What Limitations Are Associated with the Mode of Data 
Collection Used in the Survey? 



Three primary methods have traditionally been used to collect survey data: 
(1) in-person interviews, (2) telephone interviews, and (3) mail questionnaires.188 
Recently, in the wake of increasing use of the Internet, researchers have added 
Web-based surveys to their arsenal of tools. Surveys using in-person and telephone 
interviews, too, now regularly rely on computerized data collection.189



186. S.S. Kresge Co. v. United Factory Outlet, Inc., 598 F.2d 694, 697 (1st Cir. 1979). Note 
that the aggregate percentages reported here do not reveal how many of the same respondents were 
confused by both names, an issue that may be relevant in some situations. See Joseph L. Gastwirth, 
Reference Guide on Survey Research, 36 Jurimetrics J. 181, 187–88 (1996) (review essay). 



187. E.I. du Pont de Nemours & Co. v. Yoshida Int’l, Inc., 393 F. Supp. 502, 526–27 & n.54 
(E.D.N.Y. 1975); see also Donchez v. Coors Brewing Co., 392 F.3d 1211, 1218 (10th Cir. 2004) 
(respondents evaluated eight brand and generic names in addition to the disputed name). A similar 
approach is used in assessing secondary meaning.



188. Methods also may be combined, as when the telephone is used to “screen” for eligible 
respondents, who then are invited to participate in an in-person interview. 



189. Wright & Marsden, supra note 1, at 13–14.
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The interviewer conducting a computer-assisted interview (CAI), whether by 
telephone (CATI) or face-to-face (CAPI), follows the computer-generated script 
for the interview and enters the respondent’s answers as the interview proceeds. 
A primary advantage of CATI and other CAI procedures is that skip patterns can 
be built into the program. If, for example, the respondent answers yes when asked 
whether she has ever been the victim of a burglary, the computer will generate 
further questions about the burglary; if she answers no, the program will automati-
cally skip the followup burglary questions. Interviewer errors in following the skip 
patterns are therefore avoided, making CAI procedures particularly valuable when 
the survey involves complex branching and skip patterns.190 CAI procedures also 
can be used to control for order effects by having the program rotate the order in 
which the questions or choices are presented.191



Recent innovations in CAI procedures include audio computer-assisted self-
interviewing (ACASI) in which the respondent listens to recorded questions 
over the telephone or reads questions from a computer screen while listening to 
recorded versions of them through headphones. The respondent then answers 
verbally or on a keypad. ACASI procedures are particularly useful for collecting 
sensitive information (e.g., illegal drug use and other HIV risk behavior).192



All CAI procedures require additional planning to take advantage of the 
potential for improvements in data quality. When a CAI protocol is used in a sur-
vey presented in litigation, the party offering the survey should supply for inspec-
tion the computer program that was used to generate the interviews. Moreover, 
CAI procedures do not eliminate the need for close monitoring of interviews 
to ensure that interviewers are accurately reading the questions in the interview 
protocol and accurately entering the respondent’s answers.



The choice of any data collection method for a survey should be justified by 
its strengths and weaknesses. 



1. In-person interviews



Although costly, in-person interviews generally are the preferred method of data 
collection, especially when visual materials must be shown to the respondent 
under controlled conditions.193 When the questions are complex and the inter-
viewers are skilled, in-person interviewing provides the maximum opportunity to 



190. Willem E. Saris, Computer-Assisted Interviewing 20, 27 (1991). 
191. See, e.g., Intel Corp. v. Advanced Micro Devices, Inc., 756 F. Supp. 1292, 1296–97 (N.D. 



Cal. 1991) (survey designed to test whether the term 386 as applied to a microprocessor was generic 
used a CATI protocol that tested reactions to five terms presented in rotated order). 



192. See, e.g., N. Galai et al., ACASI Versus Interviewer-Administered Questionnaires for Sensitive 
Risk Behaviors: Results of a Cross-Over Randomized Trial Among Injection Drug Users (abstract, 2004), 
available at http://gateway.nlm.nih.gov/MeetingAbstracts/ma?f=102280272.html.



193. A mail survey also can include limited visual materials but cannot exercise control over 
when and how the respondent views them. 
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clarify or probe. Unlike a mail survey, both in-person and telephone interviews 
have the capability to implement complex skip sequences (in which the respon-
dent’s answer determines which question will be asked next) and the power to 
control the order in which the respondent answers the questions. Interviewers also 
can directly verify who is completing the survey, a check that is unavailable in mail 
and Web-based surveys. As described infra Section V.A, appropriate interviewer 
training, as well as monitoring of the implementation of interviewing, is necessary 
if these potential benefits are to be realized. Objections to the use of in-person 
interviews arise primarily from their high cost or, on occasion, from evidence of 
inept or biased interviewers. In-person interview quality in recent years has been 
assisted by technology. Using computer-assisted personal interviewing (CAPI), the 
interviewer reads the questions off the screen of a laptop computer and then enters 
responses directly.194 This support makes it easier to follow complex skip patterns 
and to promptly submit results via the Internet to the survey center.



2. Telephone interviews



Telephone surveys offer a comparatively fast and lower-cost alternative to in-person 
surveys and are particularly useful when the population is large and geographically 
dispersed. Telephone interviews (unless supplemented with mailed or e-mailed 
materials) can be used only when it is unnecessary to show the respondent any 
visual materials. Thus, an attorney may present the results of a telephone survey 
of jury-eligible citizens in a motion for a change of venue in order to provide 
evidence that community prejudice raises a reasonable suspicion of potential jury 
bias.195 Similarly, potential confusion between a restaurant called McBagel’s and the 
McDonald’s fast-food chain was established in a telephone survey. Over objections 
from defendant McBagel’s that the survey did not show respondents the defendant’s 
print advertisements, the court found likelihood of confusion based on the sur-
vey, noting that “by soliciting audio responses[, the telephone survey] was closely 
related to the radio advertising involved in the case.”196 In contrast, when words 
are not sufficient because, for example, the survey is assessing reactions to the trade 



194. Wright & Marsden, supra note 1, at 13.
195. See, e.g., State v. Baumruk, 85 S.W.3d 644 (Mo. 2002). (overturning the trial court’s 



decision to ignore a survey that found about 70% of county residents remembered the shooting that 
led to the trial and that of those who had heard about the shooting, 98% believed that the defendant 
was either definitely guilty or probably guilty); State v. Erickstad, 620 N.W.2d 136, 140 (N.D. 2000) 
(denying change of venue motion based on media coverage, concluding that “defendants [need to] 
submit qualified public opinion surveys, other opinion testimony, or any other evidence demonstrat-
ing community bias caused by the media coverage”). For a discussion of surveys used in motions for 
change of venue, see Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental Research 
Methods in Litigation, Part II, 40 Rutgers L. Rev. 467, 470–74 (1988); National Jury Project, Jurywork: 
Systematic Techniques (2d ed. 2008). 



196. McDonald’s Corp. v. McBagel’s, Inc., 649 F. Supp. 1268, 1278 (S.D.N.Y. 1986). 
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dress or packaging of a product that is alleged to promote confusion, a telephone 
survey alone does not offer a suitable vehicle for questioning respondents.197



In evaluating the sampling used in a telephone survey, the trier of fact should 
consider:



1. Whether (when prospective respondents are not business personnel) some 
form of random-digit dialing198 was used instead of or to supplement 
telephone numbers obtained from telephone directories, because a high 
percentage of all residential telephone numbers in some areas may be 
unlisted;199 



2. Whether any attempt was made to include cell phone users, particularly 
the growing subpopulation of individuals who rely solely on cell phones 
for telephone services;200



3. Whether the sampling procedures required the interviewer to sample 
within the household or business, instead of allowing the interviewer 
to administer the survey to any qualified individual who answered the 
telephone;201 and



4. Whether interviewers were required to call back multiple times at several 
different times of the day and on different days to increase the likelihood 
of contacting individuals or businesses with different schedules.202



197. See Thompson Med. Co. v. Pfizer Inc., 753 F.2d 208 (2d Cir. 1985); Incorporated Publ’g 
Corp. v. Manhattan Magazine, Inc., 616 F. Supp. 370 (S.D.N.Y. 1985), aff’d without op., 788 F.2d 3 
(2d Cir. 1986). 



198. Random-digit dialing provides coverage of households with both listed and unlisted tele-
phone numbers by generating numbers at random from the sampling frame of all possible telephone 
numbers. James M. Lepkowski, Telephone Sampling Methods in the United States, in Telephone Survey 
Methodology 81–91 (Robert M. Groves et al. eds., 1988). 



199. Studies comparing listed and unlisted household characteristics show some important dif-
ferences. Id. at 76. 



200. According to a 2009 study, an estimated 26.5% of households cannot be reached by landline 
surveys, because 2.0% have no phone service and 24.5% have only a cell phone. Stephen J. Blumberg 
& Julian V. Luke, Wireless Substitution: Early Release of Estimates Based on the National Health 
Interview Survey, July–December 2009 (2010), available at http://www.cdc.gov/nchs/data/nhis/
earlyrelease/wireless201005.pdf. People who can be reached only by cell phone tend to be younger 
and are more likely to be African American or Hispanic and less likely to be married or to own their 
home than individuals reachable on a landline. Although at this point, the effect on estimates from 
landline-only telephone surveys appears to be minimal on most topics, on some issues (e.g., voter reg-
istration) and within the population of young adults, the gap may warrant consideration. Scott Keeter 
et al., What’s Missing from National RDD Surveys? The Impact of the Growing Cell-Only Population, Paper 
presented at the 2007 Conference of AAPOR, May 2007.



201. This is a consideration only if the survey is sampling individuals. If the survey is seeking 
information on the household, more than one individual may be able to answer questions on behalf 
of the household. 



202. This applied equally to in-person interviews.
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Telephone surveys that do not include these procedures may not provide 
precise measures of the characteristics of a representative sample of respondents, 
but may be adequate for providing rough approximations. The vulnerability of 
the survey depends on the information being gathered. More elaborate procedures 
are advisable for achieving a representative sample of respondents if the survey 
instrument requests information that is likely to differ for individuals with listed 
telephone numbers versus individuals with unlisted telephone numbers, individu-
als rarely at home versus those usually at home, or groups who are more versus 
less likely to rely exclusively on cell phones.



The report submitted by a survey expert who conducts a telephone survey 
should specify:



1. The procedures that were used to identify potential respondents, including 
both the procedures used to select the telephone numbers that were called 
and the procedures used to identify the qualified individual to question), 



2. The number of telephone numbers for which no contact was made; and 
3. The number of contacted potential respondents who refused to participate 



in the survey.203



Like CAPI interviewing,204 computer-assisted telephone interviewing (CATI) 
facilitates the administration and data entry of large-scale surveys.205 A computer 
protocol may be used to generate and dial telephone numbers as well as to guide 
the interviewer. 



3. Mail questionnaires 



In general, mail surveys tend to be substantially less costly than both in-person and 
telephone surveys.206 Response rates tend to be lower for self-administered mail sur-
veys than for telephone or face-to-face surveys, but higher than for their Web-based 
equivalents.207 Procedures that raise response rates include multiple mailings, highly 
personalized communications, prepaid return envelopes, incentives or gratuities, 
assurances of confidentiality, first-class outgoing postage, and followup reminders.208



203. Additional disclosure and reporting features applicable to surveys in general are described 
in Section VII.B, infra.



204. See text accompanying note 194, supra.
205. See Roger Tourangeau et al., The Psychology of Survey Response 289 (2000); Saris, supra 



note 190. 
206. See Chase H. Harrison, Mail Surveys and Paper Questionnaires, in Handbook of Survey 



Research, supra note 1, at 498, 499. 
207. See Mick Couper et al., A Comparison of Mail and E-Mail for a Survey of Employees in Federal 



Statistical Agencies, 15 J. Official Stat. 39 (1999); Mick Couper, Web Surveys: A Review of Issues and 
Approaches 464, 473 (2001).



208. See, e.g., Richard J. Fox et al., Mail Survey Response Rate: A Meta-Analysis of Selected 
Techniques for Inducing Response, 52 Pub. Op. Q. 467, 482 (1988); Kenneth D. Hopkins & Arlen R. 
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A mail survey will not produce a high rate of return unless it begins with an 
accurate and up-to-date list of names and addresses for the target population. Even 
if the sampling frame is adequate, the sample may be unrepresentative if some 
individuals are more likely to respond than others. For example, if a survey targets 
a population that includes individuals with literacy problems, these individuals will 
tend to be underrepresented. Open-ended questions are generally of limited value 
on a mail survey because they depend entirely on the respondent to answer fully 
and do not provide the opportunity to probe or clarify unclear answers. Similarly, 
if eligibility to answer some questions depends on the respondent’s answers to 
previous questions, such skip sequences may be difficult for some respondents 
to follow. Finally, because respondents complete mail surveys without supervision, 
survey personnel are unable to prevent respondents from discussing the questions 
and answers with others before completing the survey and to control the order in 
which respondents answer the questions. Although skilled design of questionnaire 
format, question order, and the appearance of the individual pages of a survey can 
minimize these problems,209 if it is crucial to have respondents answer questions in 
a particular order, a mail survey cannot be depended on to provide adequate data.



4. Internet surveys 



A more recent innovation in survey technology is the Internet survey in which 
potential respondents are contacted and their responses are collected over the 
Internet. Internet surveys in principle can reduce substantially the cost of reach-
ing potential respondents. Moreover, they offer some of the advantages of in-
person interviews by enabling the respondent to view pictures, videos, and lists 
of response choices on the computer screen during the survey. A further advan-
tage is that whenever a respondent answers questions presented on a computer 
screen, whether over the Internet or in a dedicated facility, the survey can build 
in a variety of controls. In contrast to a mail survey in which the respondent can 
examine and/or answer questions out of order and may mistakenly skip questions, 
a computer-administered survey can control the order in which the questions are 
displayed so that the respondent does not see a later question before answering 
an earlier one and so that the respondent cannot go back to change an answer 
previously given to an earlier question in light of the questions that follow it. 
The order of the questions or response options can be rotated easily to control 
for order effects. In addition, the structure permits the survey to remind, or even 
require, the respondent to answer a question before the next question is presented. 
One advantage of computer-administered surveys over interviewer-administered 



Gullickson, Response Rates in Survey Research: A Meta-Analysis of the Effects of Monetary Gratuities, 61 J. 
Experimental Educ. 52, 54–57, 59 (1992); Eleanor Singer et al., Confidentiality Assurances and Response: 
A Quantitative Review of the Experimental Literature, 59 Pub. Op. Q. 66, 71 (1995); see generally Don A. 
Dillman, Internet Mail and Mixed-Mode Surveys: The Tailored Design Method (3d ed. 2009).



209. Dilman, supra note 208, at 151–94.
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surveys is that they eliminate interviewer error because the computer presents the 
questions and the respondent records her own answers.



Internet surveys do have limitations, and many questions remain about the 
extent to which those limitations impair the quality of the data they provide. A 
key potential limitation is that respondents accessible over the Internet may not 
fairly represent the relevant population whose responses the survey was designed 
to measure. Although Internet access has not approached the 95% penetration 
achieved by the telephone, the proportion of individuals with Internet access has 
grown at a remarkable rate, as has the proportion of individuals who regularly 
use a computer. For example, according to one estimate, use of the Internet 
among adults jumped from 22% in 1997 to 60% in 2003.210 Despite this rapid 
expansion, a digital divide still exists, so that the “have-nots” are less likely to be 
represented in surveys that depend on Internet access. The effect of this divide on 
survey results will depend on the population the survey is attempting to capture. 
For example, if the target population consists of computer users, any bias from 
systematic underrepresentation is likely to be minimal. In contrast, if the target 
population consists of owners of television sets, a proportion of whom may not 
have Internet access, significant bias is more likely. The trend toward greater 
access to the Internet is likely to continue, and the issue of underrepresentation 
may disappear in time. At this point, a party presenting the results of a Web-based 
survey should be prepared to provide evidence on how coverage limitations may 
have affected the pattern of survey results.



Even if noncoverage error is not a significant concern, courts evaluating a 
Web-based survey must still determine whether the sampling approach is ade-
quate. That evaluation will depend on the type of Internet survey involved, 
because Web-based surveys vary in fundamental ways.



At one extreme is the list-based Web survey. This Web survey is sent to a 
closed set of potential respondents drawn from a list that consists of the e-mail 
addresses of the target individuals (e.g., all students at a university or employees at 
a company where each student or employee has a known e-mail address).



At the other extreme is the self-selected Web survey in which Web users in 
general, or those who happen to visit a particular Web site, are invited to express 
their views on a topic and they participate simply by volunteering. Whereas the 
list-based survey enables the researcher to evaluate response rates and often to assess 
the representativeness of respondents on a variety of characteristics, the self-selected 
Web survey provides no information on who actually participates or how represen-
tative the participants are. Thus, it is impossible to evaluate nonresponse error or 
even participation rates. Moreover, participants are very likely to self-select on the 
basis of the nature of the topic. These self-selected pseudosurveys resemble reader 
polls published in magazines and do not meet standard criteria for legitimate surveys 



210. Jennifer C. Day et al., Computer and Internet Use in the United States: 2003, 8–9 (U.S. 
Census Bureau 2005). 
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admissible in court.211 Occasionally, proponents of such polls tout the large number 
of respondents as evidence of the weight the results should be given, but the size 
of the sample cannot cure the likely participation bias in such voluntary polls.212



Between these two extremes is a large category of Web-based survey 
approaches that researchers have developed to address concerns about sampling 
bias and nonresponse error. For example, some approaches create a large database 
of potential participants by soliciting volunteers through appeals on well-traveled 
sites.213 Based on the demographic data collected from those who respond to the 
appeals, a sample of these panel members are asked to participate in a particular 
survey by invitation only. Responses are weighted to reduce selection bias.214 An 
expert presenting the results from such a survey should be prepared to explain why 
the particular weighting approach can be relied upon to achieve that purpose.215



Another approach that is more costly uses probability sampling from the initial 
contact with a potential respondent. Potential participants are initially contacted 
by telephone using random-digit dialing procedures. Those who lack Internet 
access are provided with the technology to participate. Members from the panel 
are then invited to participate in a particular survey, and the researchers know 
the characteristics of participants and nonparticipants from the initial telephone 
contact.216 For all surveys that rely on preselected panels, whether nonrandomly 
or randomly selected, questions have been raised about panel conditioning (i.e., 
the effect of having participants in earlier surveys respond to later surveys) and the 
relatively low rate of response to survey invitations. An expert presenting results 
from a Web-based survey should be prepared to address these issues and to discuss 
how they may have affected the results.



Finally, the recent proliferation of Internet surveys has stimulated a growing 
body of research on the influence of formatting choices in Web surveys. Evidence 
from this research indicates that formatting decisions can significantly affect the 
quality of survey responses.217



211. See, e.g., Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007) 
(report on results from AOL “instant poll” excluded). 



212. See, e.g., Couper (2001), supra note 207, at 480–81 (a self-selected Web survey conducted 
by the National Geographic Society through its Web site attracted 50,000 responses; a comparison 
of the Canadian respondents with data from the Canadian General Social Survey telephone survey 
conducted using random-digit dialing showed marked differences on a variety of response measures).



213. See, e.g., Ecce Panis, Inc. v. Maple Leaf Bakery, Inc. 2007 U.S. Dist. LEXIS 85780 (D. 
Ariz. Nov. 7, 2007).



214. See, e.g., Philip Morris USA, Inc. v. Otamedia Limited, 2005 U.S. Dist. LEXIS 1259 
(S.D.N.Y. Jan. 28, 2005).



215. See, e.g., A&M Records, Inc. v. Napster, Inc. 2000 WL 1170106 (N.D. Cal. Aug. 10, 
2000) (court refused to rely on results from Internet panel survey when expert presenting the results 
showed lack of familiarity with panel construction and weighting methods).



216. See, e.g., Price v. Philip Morris, Inc., 219 Ill. 2d 182, 848 N.E.2d 1 (2005).
217. See, e.g., Mick P. Couper et al., What They See Is What We Get: Response Options for Web 



Surveys, 22 Soc. Sci. Computer Rev. 111 (2004) (comparing order effects with radio button and 



ECM Opp to CC Mot to Compel 
RX-A:8



Page 51 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Guide on Survey Research



409



A final approach to data collection does not depend on a single mode, but 
instead involves a mixed-mode approach. By combining modes, the survey design 
may increase the likelihood that all sampling members of the target population 
will be contacted. For example, a person without a landline may be reached by 
mail or e-mail. Similarly, response rates may be increased if members of the target 
population are more likely to respond to one mode of contact versus another. For 
example, a person unwilling to be interviewed by phone may respond to a written 
or e-mail contact. If a mixed-mode approach is used, the questions and structure 
of the questionnaires are likely to differ across modes, and the expert should be 
prepared to address the potential impact of mode on the answers obtained.218 



V. Surveys Involving Interviewers
A. Were the Interviewers Appropriately Selected and Trained? 
A properly defined population or universe, a representative sample, and clear and 
precise questions can be depended on to produce trustworthy survey results only if 
“sound interview procedures were followed by competent interviewers.”219 Prop-
erly trained interviewers receive detailed written instructions on everything they 
are to say to respondents, any stimulus materials they are to use in the survey, and 
how they are to complete the interview form. These instructions should be made 
available to the opposing party and to the trier of fact. Thus, interviewers should 
be told, and the interview form on which answers are recorded should indicate, 
which responses, if any, are to be read to the respondent. Moreover, inter viewers 
should be instructed to record verbatim the respondent’s answers, to indicate 
explicitly whenever they repeat a question to the respondent, and to record any 
statements they make to or supplementary questions they ask the respondent.



Interviewers require training to ensure that they are able to follow directions 
in administering the survey questions. Some training in general interviewing 
techniques is required for most interviews (e.g., practice in pausing to give the 
respondent enough time to answer and practice in resisting invitations to express 
the interviewer’s beliefs or opinions). Although procedures vary, there is evidence 
that interviewer performance suffers with less than a day of training in general 
interviewing skills and techniques for new interviewers.220



drop-box formats); Andy Peytchev et al., Web Survey Design: Paging Versus Scrolling, 70 Pub. Op. Q. 
212 (2006) (comparing the effects of presenting survey questions in a multitude of short pages or in 
long scrollable pages).



218. Don A. Dillman & Benjamin L. Messer, Mixed-Mode Surveys, in Wright & Marsden, supra 
note 1, at 550, 553.



219. Toys “R” Us, Inc. v. Canarsie Kiddie Shop, Inc., 559 F. Supp. 1189, 1205 (E.D.N.Y. 1983). 
220. Fowler & Mangione, supra note 158, at 117; Nora Cate Schaeffer et al., Interviewers and 



Interviewing, in Handbook of Survey Research, supra note 1, at 437, 460. 
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The more complicated the survey instrument is, the more training and 
experience the interviewers require. Thus, if the interview includes a skip pat-
tern (where, e.g., Questions 4–6 are asked only if the respondent says yes to 
Question 3, and Questions 8–10 are asked only if the respondent says no to Ques-
tion 3), interviewers must be trained to follow the pattern. Note, however, that 
in surveys conducted using CAPI or CATI procedures, the interviewer will be 
guided by the computer used to administer the questionnaire.



If the questions require specific probes to clarify ambiguous responses, inter-
viewers must receive instruction on when to use the probes and what to say. In 
some surveys, the interviewer is responsible for last-stage sampling (i.e., selecting 
the particular respondents to be interviewed), and training is especially crucial to 
avoid interviewer bias in selecting respondents who are easiest to approach or 
easiest to find.



Training and instruction of interviewers should include directions on the 
circumstances under which interviews are to take place (e.g., question only one 
respondent at a time outside the hearing of any other respondent). The trust-
worthiness of a survey is questionable if there is evidence that some interviews 
were conducted in a setting in which respondents were likely to have been 
distracted or in which others could overhear. Such evidence of careless adminis-
tration of the survey was one ground used by a court to reject as inadmissible a 
survey that purported to demonstrate consumer confusion.221



Some compromises may be accepted when surveys must be conducted swiftly. 
In trademark and deceptive advertising cases, the plaintiff’s usual request is for a 
preliminary injunction, because a delay means irreparable harm. Nonetheless, 
careful instruction and training of interviewers who administer the survey, as well 
as monitoring and validation to ensure quality control,222 and complete disclosure 
of the methods used for all of the procedures followed are crucial elements that, if 
compromised, seriously undermine the trustworthiness of any survey.



B.  What Did the Interviewers Know About the Survey and Its 
Sponsorship? 



One way to protect the objectivity of survey administration is to avoid telling 
interviewers who is sponsoring the survey. Interviewers who know the identity 
of the survey’s sponsor may affect results inadvertently by communicating to 
respondents their expectations or what they believe are the preferred responses of 
the survey’s sponsor. To ensure objectivity in the administration of the survey, it is 
standard interview practice in surveys conducted for litigation to do double-blind 



221. Toys “R” Us, 559 F. Supp. at 1204 (some interviews apparently were conducted in a 
bowling alley; some interviewees waiting to be interviewed overheard the substance of the interview 
while they were waiting).



222. See Section V.C, infra.
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research whenever possible: Both the interviewer and the respondent are blind 
to the sponsor of the survey and its purpose. Thus, the survey instrument should 
provide no explicit or implicit clues about the sponsorship of the survey or the 
expected responses. Explicit clues could include a sponsor’s letterhead appearing 
on the survey; implicit clues could include reversing the usual order of the yes and 
no response boxes on the interviewer’s form next to a crucial question, thereby 
potentially increasing the likelihood that no will be checked.223



Nonetheless, in some surveys (e.g., some government surveys), disclosure of 
the survey’s sponsor to respondents (and thus to interviewers) is required. Such 
surveys call for an evaluation of the likely biases introduced by interviewer or 
respondent awareness of the survey’s sponsorship. In evaluating the consequences 
of sponsorship awareness, it is important to consider (1) whether the sponsor has 
views and expectations that are apparent and (2) whether awareness is confined to 
the interviewers or involves the respondents. For example, if a survey concerning 
attitudes toward gun control is sponsored by the National Rifle Association, it is 
clear that responses opposing gun control are likely to be preferred. In contrast, 
if the survey on gun control attitudes is sponsored by the Department of Justice, 
the identity of the sponsor may not suggest the kinds of responses the sponsor 
expects or would find acceptable.224 When interviewers are well trained, their 
awareness of sponsorship may be a less serious threat than respondents’ aware-
ness. The empirical evidence for the effects of interviewers’ prior expectations on 
respondents’ answers generally reveals modest effects when the interviewers are 
well trained.225



 



C.  What Procedures Were Used to Ensure and Determine That 
the Survey Was Administered to Minimize Error and Bias?



Three methods are used to ensure that the survey instrument was implemented 
in an unbiased fashion and according to instructions. The first, monitoring the 
interviews as they occur, is done most easily when telephone surveys are used. 
A supervisor listens to a sample of interviews for each interviewer. Field settings 
make monitoring more difficult, but evidence that monitoring has occurred pro-
vides an additional indication that the survey has been reliably implemented. Some 



223. See Centaur Communications, Ltd. v. A/S/M Communications, Inc., 652 F. Supp. 1105, 
1111 n.3 (S.D.N.Y. 1987) (pointing out that reversing the usual order of response choices, yes or no, 
to no or yes may confuse interviewers as well as introduce bias), aff’d, 830 F.2d 1217 (2d Cir. 1987). 



224. See, e.g., Stanley Presser et al., Survey Sponsorship, Response Rates, and Response Effects, 73 
Soc. Sci. Q. 699, 701 (1992) (different responses to a university-sponsored telephone survey and a 
newspaper-sponsored survey for questions concerning attitudes toward the mayoral primary, an issue 
on which the newspaper had taken a position).



225. See, e.g., Seymour Sudman et al., Modest Expectations: The Effects of Interviewers’ Prior Expecta-
tions on Responses, 6 Soc. Methods & Res. 171, 181 (1977). 
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monitoring systems, both telephone and field, now use recordings, procedures that 
may require permission from respondents.



Second, validation of interviews occurs when respondents in a sample are 
recontacted to ask whether the initial interviews took place and to determine 
whether the respondents were qualified to participate in the survey. Validation 
callbacks may also collect data on a few key variables to confirm that the correct 
respondent has been interviewed. The standard procedure for validation of in-
person interviews is to telephone a random sample of about 10% to 15% of the 
respondents.226 Some attempts to reach the respondent will be unsuccessful, and 
occasionally a respondent will deny that the interview took place even though it 
did. Because the information checked is typically limited to whether the interview 
took place and whether the respondent was qualified, this validation procedure does 
not determine whether the initial interview as a whole was conducted properly. 
Nonetheless, this standard validation technique warns interviewers that their work 
is being checked and can detect gross failures in the administration of the survey. In 
computer-assisted interviews, further validation information can be obtained from 
the timings that can be automatically recorded when an interview occurs.



A third way to verify that the interviews were conducted properly is to exam-
ine the work done by each individual interviewer. By reviewing the interviews 
and individual responses recorded by each interviewer and comparing patterns 
of response across interviewers, researchers can identify any response patterns or 
inconsistencies that warrant further investigation.



When a survey is conducted at the request of a party for litigation rather than 
in the normal course of business, a heightened standard for validation checks may 
be appropriate. Thus, independent validation of a random sample of interviews by 
a third party rather than by the field service that conducted the interviews increases 
the trustworthiness of the survey results.227 



VI. Data Entry and Grouping of Responses
A.  What Was Done to Ensure That the Data Were Recorded 



Accurately?
Analyzing the results of a survey requires that the data obtained on each sampled 
element be recorded, edited, and often coded before the results can be tabulated 



226. See, e.g., Davis v. Southern Bell Tel. & Tel. Co., No. 89-2839, 1994 U.S. Dist. LEXIS 
13257, at *16 (S.D. Fla. Feb. 1, 1994); National Football League Properties, Inc. v. New Jersey Giants, 
Inc., 637 F. Supp. 507, 515 (D.N.J. 1986).



227. In Rust Environment & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997), 
the court criticized a survey in part because it “did not comport with accepted practice for independent 
validation of the results.” 
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and processed. Procedures for data entry should include checks for completeness, 
checks for reliability and accuracy, and rules for resolving inconsistencies. Accurate 
data entry is maximized when responses are verified by duplicate entry and com-
parison, and when data-entry personnel are unaware of the purposes of the survey. 



B.  What Was Done to Ensure That the Grouped Data Were 
Classified Consistently and Accurately? 



Coding of answers to open-ended questions requires a detailed set of instructions 
so that decision standards are clear and responses can be scored consistently and 
accurately. Two trained coders should independently score the same responses 
to check for the level of consistency in classifying responses. When the criteria 
used to categorize verbatim responses are controversial or allegedly inappropriate, 
those criteria should be sufficiently clear to reveal the source of disagreements. In 
all cases, the verbatim responses should be available so that they can be recoded 
using alternative criteria.228



VII.  Disclosure and Reporting 
A.  When Was Information About the Survey Methodology 



and Results Disclosed? 
Objections to the definition of the relevant population, the method of selecting 
the sample, and the wording of questions generally are raised for the first time 
when the results of the survey are presented. By that time it is often too late to 
correct methodological deficiencies that could have been addressed in the plan-
ning stages of the survey. The plaintiff in a trademark case229 submitted a set of 
proposed survey questions to the trial judge, who ruled that the survey results 



228. See, e.g., Revlon Consumer Prods. Corp. v. Jennifer Leather Broadway, Inc., 858 F. Supp. 
1268, 1276 (S.D.N.Y. 1994) (inconsistent scoring and subjective coding led court to find survey so 
unreliable that it was entitled to no weight), aff’d, 57 F.3d 1062 (2d Cir. 1995); Rock v.  Zimmerman, 
959 F.2d 1237, 1253 n.9 (3d Cir. 1992) (court found that responses on a change-of-venue survey 
incorrectly categorized respondents who believed the defendant was insane as believing he was 
guilty); Coca-Cola Co. v. Tropicana Prods., Inc., 538 F. Supp. 1091, 1094–96 (S.D.N.Y.) (plaintiff’s 
expert stated that respondents’ answers to the open-ended questions revealed that 43% of respondents 
thought Tropicana was portrayed as fresh squeezed; the court’s own tabulation found no more than 
15% believed this was true), rev’d on other grounds, 690 F.2d 312 (2d Cir. 1982); see also Cumberland 
Packing Corp. v. Monsanto Co., 140 F. Supp. 2d 241 (E.D.N.Y. 2001) (court examined verbatim 
responses that respondents gave to arrive at a confusion level substantially lower than the level reported 
by the survey expert).



229. Union Carbide Corp. v. Ever-Ready, Inc., 392 F. Supp. 280 (N.D. Ill. 1975), rev’d, 531 
F.2d 366 (7th Cir. 1976).
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would be admissible at trial while reserving the question of the weight the evi-
dence would be given.230 The Seventh Circuit called this approach a commend-
able procedure and suggested that it would have been even more desirable if the 
parties had “attempt[ed] in good faith to agree upon the questions to be in such 
a survey.”231



The Manual for Complex Litigation, Second, recommended that parties be 
required, “before conducting any poll, to provide other parties with an outline of 
the proposed form and methodology, including the particular questions that will 
be asked, the introductory statements or instructions that will be given, and other 
controls to be used in the interrogation process.”232 The parties then were encour-
aged to attempt to resolve any methodological disagreements before the survey 
was conducted.233 Although this passage in the second edition of the Manual has 
been cited with apparent approval,234 the prior agreement that the Manual rec-
ommends has occurred rarely, and the Manual for Complex Litigation, Fourth, 
 recommends, but does not advocate requiring, prior disclosure and discussion of 
survey plans.235 As the Manual suggests, however, early disclosure can enable the 
parties to raise prompt objections that may permit corrective measures to be taken 
before a survey is completed.236



Rule 26 of the Federal Rules of Civil Procedure requires extensive disclosure 
of the basis of opinions offered by testifying experts. However, Rule 26 does 
not produce disclosure of all survey materials, because parties are not obligated 
to disclose information about nontestifying experts. Parties considering whether 
to commission or use a survey for litigation are not obligated to present a survey 
that produces unfavorable results. Prior disclosure of a proposed survey instrument 
places the party that ultimately would prefer not to present the survey in the posi-
tion of presenting damaging results or leaving the impression that the results are 
not being presented because they were unfavorable. Anticipating such a situation, 



230. Before trial, the presiding judge was appointed to the court of appeals, and so the case was 
tried by another district court judge



231. Union Carbide, 531 F.2d at 386. More recently, the Seventh Circuit recommended filing 
a motion in limine, asking the district court to determine the admissibility of a survey based on an 
examination of the survey questions and the results of a preliminary survey before the party undertakes 
the expense of conducting the actual survey. Piper Aircraft Corp. v. Wag-Aero, Inc., 741 F.2d 925, 
929 (7th Cir. 1984). On one recent occasion, the parties jointly developed a survey administered by 
a neutral third-party survey firm. Scott v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 
2008) (survey design, including multiple pretests, negotiated with the help of the magistrate judge).



232. MCL 2d, supra note 16, § 21.484. 
233. See id.
234. See, e.g., National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 



507, 514 n.3 (D.N.J. 1986).
235. MCL 4th, supra note 16, § 11.493 (“including the specific questions that will be asked, 



the introductory statements or instructions that will be given, and other controls to be used in the 
interrogation process.”). 



236. See id. 
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parties do not decide whether an expert will testify until after the results of the 
survey are available.



Nonetheless, courts are in a position to encourage early disclosure and dis-
cussion even if they do not lead to agreement between the parties. In McNeilab, 
Inc. v. American Home Products Corp.,237 Judge William C. Conner encouraged the 
parties to submit their survey plans for court approval to ensure their evidentiary 
value; the plaintiff did so and altered its research plan based on Judge Conner’s 
recommendations. Parties can anticipate that changes consistent with a judicial 
suggestion are likely to increase the weight given to, or at least the prospects of 
admissibility of, the survey.238



B.  Does the Survey Report Include Complete and Detailed 
Information on All Relevant Characteristics? 



The completeness of the survey report is one indicator of the trustworthiness of 
the survey and the professionalism of the expert who is presenting the results of 
the survey. A survey report generally should provide in detail:



 1. The purpose of the survey; 
 2. A definition of the target population and a description of the sampling 



frame;
 3. A description of the sample design, including the method of selecting 



respondents, the method of interview, the number of callbacks, respondent 
eligibility or screening criteria and method, and other pertinent information; 



 4. A description of the results of sample implementation, including the 
number of



  a. potential respondents contacted, 
  b. potential respondents not reached, 
  c. noneligibles,
  d. refusals, 
  e. incomplete interviews or terminations, and
  f. completed interviews; 
 5. The exact wording of the questions used, including a copy of each version 



of the actual questionnaire, interviewer instructions, and visual exhibits;239



237. 848 F.2d 34, 36 (2d Cir. 1988) (discussing with approval the actions of the district court). 
See also Hubbard v. Midland Credit Mgmt, 2009 U.S. Dist. LEXIS 13938 (S.D. Ind. Feb. 23, 2009) 
(court responded to plaintiff’s motions to approve survey methodology with a critique of the proposed 
methodology). 



238. Larry C. Jones, Developing and Using Survey Evidence in Trademark Litigation, 19 Memphis 
St. U. L. Rev. 471, 481 (1989). 



239. The questionnaire itself can often reveal important sources of bias. See Marria v. Broaddus, 
200 F. Supp. 2d 280, 289 (S.D.N.Y. 2002) (court excluded survey sent to prison administrators based 
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 6. A description of any special scoring (e.g., grouping of verbatim responses 
into broader categories); 



 7. A description of any weighting or estimating procedures used;
 8. Estimates of the sampling error, where appropriate (i.e., in probability 



samples); 
 9. Statistical tables clearly labeled and identified regarding the source of the 



data, including the number of raw cases forming the base for each table, 
row, or column; and 



10. Copies of interviewer instructions, validation results, and code books.240
 



Additional information to include in the survey report may depend on the nature 
of sampling design. For example, reported response rates along with the time 
each interview occurred may assist in evaluating the likelihood that non response 
biased the results. In a survey designed to assess the duration of employee preshift 
activities, workers were approached as they entered the workplace; records were 
not kept on refusal rates or the timing of participation in the study. Thus, it was 
impossible to rule out the plausible hypothesis that individuals who arrived early 
for their shift with more time to spend on preshift activities were more likely to 
participate in the study.241



Survey professionals generally do not describe pilot testing in their survey 
reports. They would be more likely to do so if courts recognized that surveys are 
improved by pilot work that maximizes the likelihood that respondents under-
stand the questions they are being asked. Moreover, the Federal Rules of Civil 
Procedure may require that a testifying expert disclose pilot work that serves as 
a basis for the expert’s opinion. The situation is more complicated when a non-
testifying expert conducts the pilot work and the testifying expert learns about the 
pilot testing only indirectly through the attorney’s advice about the relevant issues 



on questionnaire that began, “We need your help. We are helping to defend the NYS Department 
of Correctional Service in a case that involves their policy on intercepting Five-Percenter literature. 
Your answers to the following questions will be helpful in preparing a defense.”).



240. These criteria were adapted from the Council of American Survey Research Organiza-
tions, supra note 76, § III.B. Failure to supply this information substantially impairs a court’s ability 
to evaluate a survey. In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 532 
(D.N.J. 1997) (citing the first edition of this manual). But see Florida Bar v. Went for It, Inc., 515 
U.S. 618, 626–28 (1995), in which a majority of the Supreme Court relied on a summary of results 
prepared by the Florida Bar from a consumer survey purporting to show consumer objections to 
attorney solicitation by mail. In a strong dissent, Justice Kennedy, joined by three other Justices, found 
the survey inadequate based on the document available to the court, pointing out that the summary 
included “no actual surveys, few indications of sample size or selection procedures, no explanations 
of methodology, and no discussion of excluded results . . . no description of the statistical universe 
or scientific framework that permits any productive use of the information the so-called Summary of 
Record contains.” Id. at 640. 



241. See Chavez v. IBP, Inc., 2004 U.S. Dist. LEXIS 28838 (E.D. Wash. Aug. 18, 2004).
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in the case. Some commentators suggest that attorneys are obligated to disclose 
such pilot work.242



C.  In Surveys of Individuals, What Measures Were Taken to 
Protect the Identities of Individual Respondents? 



The respondents questioned in a survey generally do not testify in legal proceed-
ings and are unavailable for cross-examination. Indeed, one of the advantages of 
a survey is that it avoids a repetitious and unrepresentative parade of witnesses. 
To verify that interviews occurred with qualified respondents, standard survey 
practice includes validation procedures,243 the results of which should be included 
in the survey report.



Conflicts may arise when an opposing party asks for survey respondents’ 
names and addresses so that they can re-interview some respondents. The party 
introducing the survey or the survey organization that conducted the research 
generally resists supplying such information.244 Professional surveyors as a rule 
promise confidentiality in an effort to increase participation rates and to encour-
age candid responses, although to the extent that identifying information is col-
lected, such promises may not effectively prevent a lawful inquiry. Because failure 
to extend confidentiality may bias both the willingness of potential respondents 
to participate in a survey and their responses, the professional standards for sur-
vey researchers generally prohibit disclosure of respondents’ identities. “The 
use of survey results in a legal proceeding does not relieve the Survey Research 
Organization of its ethical obligation to maintain in confidence all Respondent-
identifiable information or lessen the importance of Respondent anonymity.”245 
Although no surveyor–respondent privilege currently is recognized, the need for 
surveys and the availability of other means to examine and ensure their trustwor-
thiness argue for deference to legitimate claims for confidentiality in order to avoid 
seriously compromising the ability of surveys to produce accurate information.246



242. See Yvonne C. Schroeder, Pretesting Survey Questions, 11 Am. J. Trial Advoc. 195, 197–201 
(1987). 



243. See supra Section V.C.
244. See, e.g., Alpo Petfoods, Inc. v. Ralston Purina Co., 720 F. Supp. 194 (D.D.C. 1989), aff’d 



in part and vacated in part, 913 F.2d 958 (D.C. Cir. 1990). 
245. Council of Am. Survey Res. Orgs., supra note 76, § I.A.3.f. Similar provisions are contained 



in the By-Laws of the American Association for Public Opinion Research. 
246. United States v . Dentsply Int’l, Inc., 2000 U.S. Dist. LEXIS 6994, at *23 (D. Del. May 10, 



2000) (Fed. R. Civ. P. 26(a)(1) does not require party to produce the identities of individual survey 
respondents); Litton Indus., Inc., No. 9123, 1979 FTC LEXIS 311, at *13 & n.12 (June 19, 1979) 
(Order Concerning the Identification of Individual Survey-Respondents with Their Questionnaires) 
(citing Frederick H. Boness & John F. Cordes, The Researcher–Subject Relationship: The Need for Protection 
and a Model Statute, 62 Geo. L.J. 243, 253 (1973)); see also Applera Corp. v. MJ Research, Inc., 389 
F. Supp. 2d 344, 350 (D. Conn. 2005) (denying access to names of survey respondents); Lampshire 
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Copies of all questionnaires should be made available upon request so that the 
opposing party has an opportunity to evaluate the raw data. All identifying infor-
mation, such as the respondent’s name, address, and telephone number, should be 
removed to ensure respondent confidentiality. 



VIII. Acknowledgment
Thanks are due to Jon Krosnick for his research on surveys and his always sage 
advice.



v. Procter & Gamble Co., 94 F.R.D. 58, 60 (N.D. Ga. 1982) (defendant denied access to personal 
identifying information about women involved in studies by the Centers for Disease Control based 
on Fed. R. Civ. P. 26(c) giving court the authority to enter “any order which justice requires to 
protect a party or persons from annoyance, embarrassment, oppression, or undue burden or expense.”) 
(citation omitted). 
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Glossary of Terms 
The following terms and definitions were adapted from a variety of sources, 
including Handbook of Survey Research (Peter H. Rossi et al. eds., 1st ed. 1983; 
Peter V. Marsden & James D. Wright eds., 2d ed. 2010); Measurement Errors in 
Surveys (Paul P. Biemer et al. eds., 1991); Willem E. Saris, Computer-Assisted 
Interviewing (1991); Seymour Sudman, Applied Sampling (1976). 



branching. A questionnaire structure that uses the answers to earlier questions 
to determine which set of additional questions should be asked (e.g., citizens 
who report having served as jurors on a criminal case are asked different 
questions about their experiences than citizens who report having served as 
jurors on a civil case). 



CAI (computer-assisted interviewing). A method of conducting interviews 
in which an interviewer asks questions and records the respondent’s answers 
by following a computer-generated protocol. 



CAPI (computer-assisted personal interviewing). A method of conducting 
face-to-face interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol.



CATI (computer-assisted telephone interviewing). A method of conducting 
telephone interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol. 



closed-ended question. A question that provides the respondent with a list of 
choices and asks the respondent to choose from among them. 



cluster sampling. A sampling technique allowing for the selection of sample 
elements in groups or clusters, rather than on an individual basis; it may 
significantly reduce field costs and may increase sampling error if elements 
in the same cluster are more similar to one another than are elements in dif-
ferent clusters. 



confidence interval. An indication of the probable range of error associated with 
a sample value obtained from a probability sample. 



context effect. A previous question influences the way the respondent perceives 
and answers a later question. 



convenience sample. A sample of elements selected because they were readily 
available. 



coverage error. Any inconsistencies between the sampling frame and the target 
population.



double-blind research. Research in which the respondent and the interviewer 
are not given information that will alert them to the anticipated or preferred 
pattern of response. 
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error score. The degree of measurement error in an observed score (see true 
score). 



full-filter question. A question asked of respondents to screen out those who 
do not have an opinion on the issue under investigation before asking them 
the question proper. 



mall intercept survey. A survey conducted in a mall or shopping center in 
which potential respondents are approached by a recruiter (intercepted) and 
invited to participate in the survey. 



multistage sampling design. A sampling design in which sampling takes place 
in several stages, beginning with larger units (e.g., cities) and then proceeding 
with smaller units (e.g., households or individuals within these units). 



noncoverage error. The omission of eligible population units from the sampling 
frame.



nonprobability sample. Any sample that does not qualify as a probability 
sample. 



open-ended question. A question that requires the respondent to formulate his 
or her own response. 



order effect. A tendency of respondents to choose an item based in part on the 
order of response alternatives on the questionnaire (see primacy effect and 
recency effect). 



parameter. A summary measure of a characteristic of a population (e.g., average 
age, proportion of households in an area owning a computer). Statistics are 
estimates of parameters. 



pilot test. A small field test replicating the field procedures planned for the 
full-scale survey; although the terms pilot test and pretest are sometimes used 
interchangeably, a pretest tests the questionnaire, whereas a pilot test generally 
tests proposed collection procedures as well. 



population. The totality of elements (individuals or other units) that have some 
common property of interest; the target population is the collection of ele-
ments that the researcher would like to study. Also, universe. 



population value, population parameter. The actual value of some char-
acteristic in the population (e.g., the average age); the population value is 
estimated by taking a random sample from the population and computing 
the corresponding sample value. 



pretest. A small preliminary test of a survey questionnaire. See pilot test. 



primacy effect. A tendency of respondents to choose early items from a list of 
choices; the opposite of a recency effect. 



probability sample. A type of sample selected so that every element in the 
population has a known nonzero probability of being included in the sample; 
a simple random sample is a probability sample. 
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probe. A followup question that an interviewer asks to obtain a more complete 
answer from a respondent (e.g., “Anything else?” “What kind of medical 
problem do you mean?”). 



quasi-filter question. A question that offers a “don’t know” or “no  opinion” 
option to respondents as part of a set of response alternatives; used to screen out 
respondents who may not have an opinion on the issue under investigation. 



random sample. See probability sample. 



recency effect. A tendency of respondents to choose later items from a list of 
choices; the opposite of a primacy effect. 



sample. A subset of a population or universe selected so as to yield information 
about the population as a whole. 



sampling error. The estimated size of the difference between the result obtained 
from a sample study and the result that would be obtained by attempting a 
complete study of all units in the sampling frame from which the sample was 
selected in the same manner and with the same care. 



sampling frame. The source or sources from which the individuals or other 
units in a sample are drawn. 



secondary meaning. A descriptive term that becomes protectable as a trademark 
if it signifies to the purchasing public that the product comes from a single 
producer or source. 



simple random sample. The most basic type of probability sample; each unit in 
the population has an equal probability of being in the sample, and all possible 
samples of a given size are equally likely to be selected. 



skip pattern, skip sequence. A sequence of questions in which some should 
not be asked (should be skipped) based on the respondent’s answer to a previ-
ous question (e.g., if the respondent indicates that he does not own a car, he 
should not be asked what brand of car he owns). 



stratified sampling. A sampling technique in which the researcher subdivides 
the population into mutually exclusive and exhaustive subpopulations, or 
strata; within these strata, separate samples are selected. Results can be com-
bined to form overall population estimates or used to report separate within-
stratum estimates. 



survey-experiment. A survey with one or more control groups, enabling the 
researcher to test a causal proposition.



survey population. See population. 



systematic sampling. A sampling technique that consists of a random starting 
point and the selection of every nth member of the population; it is gener-
ally analyzed as if it were a simple random sample and generally produces the 
same results.. 



target population. See population. 
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trade dress. A distinctive and nonfunctional design of a package or product pro-
tected under state unfair competition law and the federal Lanham Act § 43(a), 
15 U.S.C. § 1125(a) (1946) (amended 1992). 



true score. The underlying true value, which is unobservable because there is always 
some error in measurement; the observed score = true score + error score. 



universe. See population. 
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Introduction
The Marketing Research Association’s (MRA) Code of Marketing Research Standards (Code) is designed to promote 
an ethical culture in the marketing research profession where principles of honesty, professionalism, fairness and 
confidentiality combine to support the profession’s success. The Code sets standards of ethical conduct for all MRA 
members applied against the background of applicable law. 



The Code requires that MRA members – regardless of research type or approach they employ – act to instill 
confidence in research quality to improve its acceptance, and to encourage participation by respecting the public’s 
rights as respondents. The Code addresses the responsibilities of marketing researchers to each other, the public 
and anyone benefiting from research and the decisions resulting from it.



The Code is intended to evolve with the profession. It is to be applied in the spirit as well as the letter of its 
principles.



Additionally, MRA’s Best Practices dovetail with the Code to include conduct and considerations that describe real-
world behavior expected of marketing researchers. Resources regarding specific laws and issues affecting the 
marketing research profession also are provided for reference. MRA’s website hosts a glossary of research terms to 
assist readers of the Code as well. 



MRA does not provide its members with legal advice. The Code is not intended to constitute, and should not be 
construed as providing, legal advice. If MRA members have questions about the Code or legal matters, MRA 
recommends that they consult counsel.



Applicability and Enforcement
MRA requires its members to review and commit to the Code as part of their membership application and annual 
membership renewal. In so doing, members grant MRA the authority to enforce the Code. The Code offers fair and 
transparent enforcement and adjudication processes to MRA members and the public. Failure to abide by the Code 
may result in a range of sanctions, including publicized expulsion from the association. 



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational damage 
to the profession is at risk, the SEC may begin an investigation.



Further information regarding enforcement may be found in the Enforcement FAQ section of this document before 
the appendices.  



Review
MRA’s SEC is charged with reviewing the Code annually or as frequently as needed to determine whether changes 
are warranted. The Committee’s findings are then presented to the MRA Board of Directors for adoption, rejection 
or modification.



This edition of the Code is the result of an extensive review by the SEC whose members include Chairman Jay 
White, PRC, Elyse Gammer, Cathy Scott and Merrill Shugoll, PRC. Additional review was completed by Grant 
Benson, Patrick Glaser, Paul Richard McCullough, Annie Pettit and Richard Spreng. MRA’s 2013-2014 Board of 
Directors also contributed to and approved the Code, aided by MRA staffers Amy Shields, Howard Feinberg, Linda 
Pylant, Ann Morgan and David Almy. 
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Article I – Responsibility to Respondents and Prospective Respondents
Each of the 42 Principles listed below should be considered to begin with “MRA members will…”



General Conduct



1. Treat respondents with respect and in a professional manner.



2. Protect the rights of respondents, including the right to refuse to participate in part or all of 
the research process.



Researchers must respect the bounds of cooperation set by respondents, who control the parameters under 
which information is given. In practice, this means all of the following: 
• Respondent agreement to participate in research must be obtained upfront, rather than after the fact.
• Consent must be granted freely, without coercion.
• Consent may be withdrawn by the respondent at any point during the contact.
• Consent must be granted expressly for participation in any subsequent studies.
• An explicit opt-out request for any future contact or participation at any point during the process will be 



honored.
• All reasonable precautions are taken so that respondents are in no way adversely affected as a result of 



their participation in a marketing research project.



Exceptions: In limited circumstances of passive user data collection, no opportunity may exist for respondents 
to refuse to participate. 



See Principle 11 for further considerations.



3. Influence no respondent’s opinion or attitude through direct or indirect attempts, including 
the framing or order of questions. 



During screening, prequalification or other qualification procedures and data collection, great care must be 
taken to source and collect information impartially so that research results accurately reflect reality. 



Exceptions: Projects intending to determine how opinions can be manipulated such as message testing. 



4. Protect the privacy of respondents. Keep confidential all information/data that could identify 
respondents to third-parties without the respondents’ consent. If such permission is given, it 
must be documented and the data may be used only for the purpose to which the 
respondent has agreed.



Exceptions: Respondent identification information may be used or revealed:
• In customer satisfaction research, where the express, expected results of all parties is that the client or 



client’s agent will receive the information for follow-up and the respondent has given permission for 
subsequent contact.



• In processing the data and merging data files.
• To append client or third-party data to a survey-based data file.
• In social listening research where usernames and userphotos are an unavoidable component; and or
• In compliance with a court order or other demand from a legal authority.
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5. Proactively or upon request identify by name the research organization collecting data.



Purpose of Use



6. Obtain consent from respondents prior to utilizing their data in a manner materially 
different from that to which the respondent has agreed. 



7. Ensure that respondent information collected during any study will not be used for sales, 
solicitations, push polling or any other non-research purpose.



Commingling research with sales or advocacy undermines the integrity of the research process and deters 
respondent cooperation. In addition, the possibility of harm from data sharing – such as health insurance 
companies adjusting an individual’s costs based on information disclosed about their health behaviors or 
financial companies denying someone credit based on their propensity for online shopping – are the focus of 
growing public debate about Big Data and data brokers. Respondents should be assured that information 
shared in a study will only be used for research.



Transparency



8. Make factually correct statements to secure cooperation, including for database/sample 
development, and honor all promises made to respondents including but not limited to the 
use of data. 



Exceptions: In limited instances, bona fide research projects may require, as part of their design, that 
respondents remain unaware of specific details such as in message testing. In such cases, upfront instructions 
to respondents should be truthful and furnish as much information as possible for a respondent to provide 
informed consent and they should be fully debriefed upon conclusion of contact, when applicable. 



9. Ensure that respondents are informed at the outset if an interview or discussion is being 
audio or video recorded and obtain written consent if the recorded interview or discussion 
will be viewed by a third-party or reproduced for outside use.



The requirement for consent must be requested of the respondent if it is their specific interview or discussion 
that will be subject to the audio and video recording. State laws that apply to monitoring or recording may 
also require consent from all parties subject to the audio or video recording.



10. Not represent non-research activity as research. 



Conducting commercial or political activities under the guise of opinion and marketing research undermines 
public trust in the profession and erodes the goodwill that makes research possible. Members will never 
represent non-research activities as research studies. These non-research activities include, but are not limited 
to: 
• Questions whose sole objective is to obtain personally identifiable information (PII) about respondents 



whether for legal, political, direct sales, private or other purposes. 
• The compilation of lists, registers or databanks of names and addresses for any non-research purpose, such 



as in canvassing or fund raising. 
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• Industrial, commercial or any other form of espionage that could cause harm to an individual or 
organization.



• The acquisition of information for use by credit rating services or similar organizations.
• Sales or promotional approaches to the respondent.
• Engagement or interactions with people involved in observational research, such as in social media.



Members will ensure that information collected during any bona fide research study will not be used for any 
sales, solicitations or push polling after the fact.



11. Provide respondents with clear notice and choice about participation when passively 
collecting data for research purposes from non-public sources or places, where the 
respondent would not reasonably expect information to be collected. 



Notice and choice to the respondent is a necessary component of the survey research process. Notice must be 
provided in a clear and meaningful manner and at the time which the respondent provides data to the 
researcher. When appropriate, passive user data collection should remain unobtrusive and not interfere with 
people’s lives.



Definition of Passive User Data Collection: Passive user data collection may involve observational or tracking-
based research such as: 
• Web tracking (including but not limited to: Flash, QuickTime, cookies and JavaScript).
• Manual entry into a historical profile after a conversation, email or online chat with a customer service 



representative.
• Certain forms of observational research such as mystery shopping, social media listening or certain 



ethnographic protocols.



Exceptions: Clear notice and choice about participation is not necessary in any of the following scenarios:
• For collection of online information for fraud prevention and validation purposes.
• In limited commonly accepted research practices, where offering notice and choice would unnecessarily 



burden and confuse the respondent, such as the practice of inferring gender in a telephone survey 
interview from the respondent’s voice quality.



• Paradata and administrative data from research projects for quality and accuracy purposes, such as data 
that is captured as part of the administration of a survey or piece of research. For example, capturing the 
amount of time a respondent takes to complete an online survey or recording the number of attempts it 
takes to contact a telephone respondent. These are collected as a matter of process or for quality 
assurance.



12. When collecting data, maintain an internal do-not-contact database as a complement to 
requests made by respondents for future communications and participation in marketing 
research projects.



13. Collect personally identifiable information (PII), including email addresses, whether actively 
or passively, only with respondent’s awareness or permission.



Protection of PII is enhanced by gathering only information relevant to the specific research project being 
conducted. Researchers should tailor methods and measurement to collect only personal data necessary for the 
success of the project.



If respondent identity could be deduced merely from participation in a study itself, even without PII attached, 
respondents must be made aware of this possibility when cooperation is initially sought.
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PII is defined as any information about an individual maintained by an agency or business, including but not 
limited to: 
• Any information that can be used to distinguish or trace an individual‘s identity, such as name, social 



media usernames and userphotos, personal website addresses, date and place of birth, mother‘s maiden 
name, biometric records or social media comments that are so unique as to be individually identifiable via 
a Web search.



• Any other information that is linked or linkable to an individual, such as medical, educational, financial, 
and employment information.1



Researchers may use respondent PII for purposes of maintaining the integrity of the data processing 
operations, such as matching respondent records from separate files, including appending client to third-party 
data to a survey-based file. In those cases, PII will be replaced with surrogate identifying codes, untraceable to 
individual respondents, upon completion of data processing operations.



In maintaining respondent privacy, members must comply with all applicable laws, regulations, ordinances and 
existing policies and terms of use requirements in which the PII is obtained or collected. This means consulting 
with appropriate legal counsel and staying current with existing and proposed legislation and regulation 
affecting the profession.



14. Compile, maintain and utilize Internet samples of only those individuals who have provided 
their permission to be contacted for marketing research purposes and those who have a 
reasonable expectation based on an existing business relationship that they will receive 
invitations for marketing research purposes. 



Technical Compliance



15. Consider data privacy a fundamental part of planning and the research process, and 
maintain a clear, concise and easy to understand privacy or terms of use policy that describes 
the ways respondent data is collected, used, disclosed and managed. 



Privacy of respondents should receive consideration at the highest levels by individual marketing researchers 
and companies so that every employee in the business understands how they are responsible for protecting 
respondents’ confidential information.  



A respondent privacy policy must be established prior to any contact with respondents and should be 
comprehensive, covering all respondent information, under all conditions, all the time, with potential 
exceptions anticipated and planned for. The privacy policy should address data retention and disposal issues as 
well. 



Additionally, privacy policies should be stated plainly, minimizing jargon, and be understandable by the public 
without a legal or research background. Policies should be easily accessible by online and offline means and 
available not only at the time cooperation is sought, but upon demand at any time after data are gathered.



It is important to detail exactly how personal information may be used, and then adhere only to stated uses. 
Any additional material use or change in use of PII requires specific, advance written or recorded approval from 
respondents.



MRA CODE OF MARKETING RESEARCH STANDARDS OCTOBER 2013



! 5



1 Definition based on: the GAO expression of an amalgam of the definitions of PII from OMB Memorandums 07-16 and 06-19. GAO Report 08-536, 
Privacy: Alternatives Exist for Enhancing Protection of Personally Identifiable Information, May 2008, http://www.gao.gov/new.items/d08536.pdf. See 
also National Institute of Standards and Technology, Special Publication 800-122, p. ES-1 (2010).



ECM Opp to CC Mot to Compel 
RX-A:9



Page 7 of 20





http://www.gao.gov/new.items/d08536.pdf


http://www.gao.gov/new.items/d08536.pdf


http://csrc.nist.gov/publications/nistpubs/800-122/sp800-122.pdf


http://csrc.nist.gov/publications/nistpubs/800-122/sp800-122.pdf








The privacy policy should include a contact mechanism; ideally a phone number, email or Web address 
containing contact information, and a mailing address to which questions or comments may be submitted. All 
feedback should be acknowledged upon receipt and replied to, as necessary, as soon as is feasible.



Online surveys must include access (such as via a link) to a privacy policy.



Fundamental data privacy planning includes:
• Implementing industry standard physical, technical and administrative safeguards to protect respondent 



data.
• Limiting data collection to information necessary to inform research question(s).
• Limiting data usage to those purposes communicated to, or that might be reasonably expected by 



respondent.
• Informing respondent of the possibility for re-contact for follow-up.
• Retaining data in as anonymous a form as possible while maintaining data integrity.
• Establishing reasonable limits to the time data will be retained before disposal.
• Disposing of data safely and securely.



16. Take special care and adhere to applicable law when conducting research across state and 
national borders and with vulnerable populations, including but not limited to children. 



Specific laws and regulations govern research among these groups, and it is incumbent upon marketing 
researchers to ensure compliance obligations for all vulnerable populations are met, regardless of any specific 
interviewing method or response technology in use. 



Research among children requires knowledge and adherence to unique precautions that apply to all 
respondents under the age of majority, i.e. minors.



Other vulnerable groups include but are not limited to:
• Elderly/aged persons
• Cognitively impaired persons
• Prisoners
• Patients or others with medical issues



Each of these groups may be covered by situation or class-specific regulations, such as the Health Insurance 
Portability and Accountability Act (HIPAA) or the Children’s Online Privacy Protection Act (COPPA). 



See Appendix B for best practice, specific law and issue resources.



17. When having the responsibility of creating products and services for use by respondents, 
provide products and services that are safe and fit for their intended use, are labeled in 
accordance with all laws and regulations, and provide the means to make the respondent 
whole should problems arise, in part by including emergency contact information.
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Article II – Responsibilities to Clients and Vendors



18. Honor legal obligations and practices and pursue alternative dispute resolution in good faith 
regarding disagreements with business partners prior to litigating those disputes. 



Work must be performed as specified in the agreement with the client. Changes to work specifications, project 
plans, etc. may not be made without the express permission of the client.



19. As with the commitment to respondent privacy, maintain trusted relationships with clients 
and research sponsors by keeping confidential all sensitive or proprietary research 
techniques, methodologies and business information. Maintain the confidential identity of 
clients and research sponsors.



Exceptions: Information may be revealed in compliance with the request of a legal authority or when clients or 
research sponsors provide written consent to disclose their identity. 



20. Induce or engage no research partners, vendors or clients in any unacceptable activity or 
practice as stated in the Code or any activity or practice that is prohibited or illegal under 
any applicable laws, regulations and ordinances. 



See Appendix B for best practice, specific law and issue resources..



21. When conducting secondary research, inform clients of the source of secondary research and 
not misrepresent it as primary data.



Secondary research (also known as desk research) involves the summary, collation or synthesis of existing 
research rather than primary research, where data is collected from, for example, research subjects or 
experiments.



The term is widely used in medical research, legal research, and in marketing research. In a marketing research 
context, secondary research is taken to include the re-use by a second party of any data collected by a first 
party or parties.



Sometimes secondary research is required in the preliminary stages of research to determine what is known 
already and what new data is required, or to inform research design. At other times, it may be the only 
research technique used.



A key performance area in secondary research is the full citation of original sources, usually in the form of a 
complete listing or annotated listing.



Secondary sources could include previous research reports, newspaper, magazine and journal content, and 
government and NGO statistics.



22. Be granted prior approval, if all or part of the work on a project is to be combined or 
syndicated with work for other clients, or if the same is to be subcontracted to another 
entity outside the researcher’s organization.



23. Avoid any conflict of interest, real or perceived, in accepting work from multiple clients, 
particularly clients in competing or similar markets or lines of business. If any conflict of 
interest – real or perceived – exists, the member will notify all parties of the conflict and 
obtain acknowledgment of the conflict and written confirmation to proceed. 
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Accepting work from competing clients does not automatically present a conflict, provided that project 
resources are never commingled and confidentiality is fully maintained. It is imperative that researchers 
establish safeguards to keep each client’s data separate and protected from others at all times.



24. Ensure that research conducted is the property of the commissioning party or client(s). At no 
time may such research be shared with other entities without the express written permission 
of the original client(s).



25. Provide detailed written or verbal study instructions to those engaged in the data collection 
process. 



Accurate data can be obtained only when all parties to the research process are committed to quality. Principal 
investigators must ensure that staff involved in sampling, fieldwork, data processing, analysis and other facets 
of a study receive appropriate, detailed instructions so that operations are completed as planned. 
Documentation should be created and preserved at every step of a project so that subsequent investigators can 
understand and replicate study findings.



26. Ensure that business partners, their employees and subcontractors involved in the data 
collection process take reasonable precautions to ensure that no conflict of interest, real or 
perceived, exists based on the simultaneous participation of a respondent in multiple studies 
without obtaining explicit permission from the sponsoring client(s).



27. Ensure that all research materials provided by the client, or generated as a result of materials 
provided by the client, remain their property unless otherwise stipulated in a contract or 
other work agreement.



28. Ensure that all project materials be retained or disposed of upon the expiration of the 
research activity as agreed upon based on the contract or work agreement with the client.



29. As time and availability permit, afford the client(s) the opportunity to monitor studies in 
progress to evaluate research quality and adherence to work agreements, and inform clients 
of quality control procedures in place upon their request.



30. Offer guidance to clients as to the appropriateness of the methodology being employed and 
sample selected to the fullest extent possible on each project. 



Laypersons often do not have the necessary knowledge or experience to conduct research or to properly 
interpret data and recommend courses of action based upon that interpretation. Members must educate 
clients and the public in the proper methods and execution of marketing research, and use of research 
findings. When researchers are made aware of instances in which clients are improperly interpreting or 
otherwise using research, a professional duty exists to advise the errant party in the proper understanding or 
application of the data.



31. Provide business partners sufficient detail and transparency as to the objectives and design 
of a research project in order for them to gauge the appropriateness of their participation.



MRA CODE OF MARKETING RESEARCH STANDARDS            OCTOBER 2013



! 8
ECM Opp to CC Mot to Compel 
RX-A:9



Page 10 of 20











32. Respect that all information contained in an interviewing facility, sample provider or similar 
database, or held by an independent recruiter, is the sole property of those entities and are 
not to be acquired for any business purpose without express written consent of the owner. 



Observe all licensing or use restrictions imposed by database or facility owners. Under no circumstance will a 
member retain possession or make use of database information outside the scope of the original agreement.



33. When using a purchased sample, comply with obligations under law and the requirements 
and limitations placed on data usage by data owners, including list brokers, database 
compilers and sample providers. 



Common sample requirements and limitations include but are not limited to these examples:
• Submission of questionnaire documents when requested.
• Limitations on use of sensitive material including data on children, medical conditions and financial 



information.
• Other areas deemed sensitive by the list provider or owner.
• Not using sample or lists for any purpose other than legitimate research purposes.
• Holding household and personal data contained in sample information in the same strict confidence as 



collected survey data and using it only for the purposes of stratification, selection or control of survey 
sample or in tabulation of aggregate results.



• Ensuring that information derived from the sample will not be used for individual marketing efforts, i.e. no 
marketing action can be taken toward an individual respondent as a result of their survey information or 
participation as a survey respondent.



34. Calculate research metrics such as incidence, performance measurements such as response 
rates, error measurements such as sample margin of error, and other formulas according to 
commonly accepted industry practices.



35. Inform clients at their request of archiving, storage, and technical security procedures, as 
well as software name, producer and version being utilized for their work (if a data 
processing company).
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Article III – Professional Responsibilities



36. Build public confidence in marketing research. 



Marketing research is able to exist as a profession because society values the functions served by researchers, 
and trusts that research will be performed with transparency, integrity and responsibility. In order to maintain 
that trust, researchers must never act in ways that abuse public confidence in the profession.



37. Report research results accurately and honestly. 



During data analysis and presentation of findings, researchers must strive for objectivity so that the data 
“speak for themselves.” Such objectivity need not preclude the formation of researchers’ own opinions or 
recommendations regarding findings. Instead, objectivity means that researchers analyze data impartially and 
let their opinions and recommendations be guided by the results of those analyses, rather than tailoring 
analyses to support preconceived agendas or biases. 



Additionally, regardless of method, researchers should include in the report, or provide upon request, the 
following minimum information:
• Identification of the research organization and sponsoring client for which the project was conducted
• Objectives of the research
• Dates on which data were collected
• Sample – All sample-based research (qualitative and quantitative) should state parameters of the sample 



design employed. These include information on:
– Population of interest
– Probability or non-probability design, with specifics on selection method, such as simple random, multistage, etc.
– Estimated population incidence of sample elements or segments
– Sampling frame and estimated degree of population coverage
– Sample size
– Cooperation and or response rates, as appropriate
– Margin of error on the total sample and key segments of interest (for probability designs)



• Weighting
– Type and calculation of any weighting scheme used for sample balancing and or population projections



• Procedure/Data Acquisition
– Recruitment method, including respondent contact protocols and selection procedures



– Sample questionnaires, discussion guides, stimulus materials, etc.



• Analytics
– Description of unit(s) of analysis



– Data cleaning procedures



– Mathematical or statistical computations or tests of significance (as applicable)



• Specifics by Mode
• Methodological limitations



See Appendix A for consideration of additional details relevant to specific research methods or project types.



38. Never falsify or omit valid data at any phase of a research study or project.



The success of business decisions depends in part upon having accurate information about the environment in 
which businesses operate. Professional marketing researchers serve an invaluable function by gathering and 
interpreting marketplace intelligence and must never misrepresent, falsify or omit valid data at any phase of 
the research process.
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39. Provide appropriate disclosure of methods for all research released for public or media 
consumption. 



Disclosure of methods statements as appropriate to include:
• The method of data collection used
• The date(s) of data collection 
• The sampling frame 
• The sampling method 
• The sample size 
• The calculated margin of sampling error



40. Not misrepresent qualifications, experience, skills or resources in the performance of 
marketing research and not refer to membership in the MRA as proof of competence.



41. Honestly characterize the impact of research methods and methodologies to clients, vendors 
and other stakeholders.



42. Avoid any discussion of or participation in any action to eliminate, restrict, or govern 
competition among businesses serving the industry.
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Enforcement FAQ



What is the SEC and who comprises it?



The SEC is a standing committee of the MRA’s membership and is formed by authority of MRA’s Board of 
Directors to manage the association’s professional standards, including enforcement of its compliance.



SEC members reflect a variety of experiences and interests relating to marketing research and will include an 
attorney as needed to act in an advisory capacity with no voting rights on the committee. The members of the 
SEC are listed on the association’s website. 



The Chairman of MRA’s Board of Directors may replace any SEC member who has become unable to perform 
their duties.



How does the SEC operate?



Decisions by the SEC require a majority vote of all members serving on the committee.



Any member of the SEC having a conflict of interest in a complaint will withdraw from any consideration of 
the complaint.



Deliberations of the SEC are confidential and will not be disclosed to anyone other than pertinent members of 
MRA’s Executive Committee, professional staff and experts needing access to the information to enable them 
to formulate expert opinions. Records of the SEC are securely maintained at MRA’s headquarters. 



All parties given access to confidential documents will be required to sign a confidentiality agreement.  



Who can file a complaint?



Any person, company or organization directly affected by an alleged infringement of the Code by a member 
may file a complaint.



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational 
damage to the profession is at risk, the SEC may begin an investigation.



How are complaints filed? 



Complaints should be filed via: 
• An online form located at www.marketingresearch.org/Code
• Email to sec@marketingresearch.org
• Mail addressed to the Standards & Ethics Committee, Marketing Research Association, 1156 15th Street 



NW, Suite 302, Washington, DC 20005



Complaints must include all of the following information:
• Statement of the case 
• The Code principle(s) allegedly breached 
• Supporting documents and other evidence
• Name and contact information for complainant
• Name and contact information for member committing alleged violation
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How does the enforcement process work?



Initial Review: On receipt of a complaint, MRA’s CEO or designee, after consultation with the chair of the 
SEC, will examine cases of possible Code violations to establish the facts and circumstances of the complaint, 
including raising questions directly with the member(s) concerned. This investigation will determine which, if 
any, Code articles have been breached.



Disclosure of Complaint: If the SEC determines that a breach may have occurred, the alleged violator of the 
Code is provided with a written description of the complaint including supporting documentation, naming the 
Code provisions allegedly breached, and the name of the complainant. 



Alleged Violator Cooperation: Members are expected to cooperate in complaint investigations. All individual 
MRA members consent to MRA notifying their respective employers about any allegations that the member 
violated the Code. In connection with any such notice to an employer of an individual MRA member, MRA will 
invite the employer to participate in the enforcement process and to designate a primary contact with 
appropriate knowledge and authority to respond and participate on behalf of the employer. In the case where 
a complaint is filed against a company, the primary contact will respond on behalf of the company or 
designate a representative with appropriate knowledge and authority to respond on their behalf. Failure to 
cooperate will lead to sanction.



Decision: With all facts and circumstances collected from complainant and alleged violator, the complaint will 
be adjudicated within 20 business days. The SEC’s findings regarding the complaint as well as any penalty to 
be imposed will be provided in writing to the alleged violator. This may include reasoning for the dismissal of a 
complaint. In any case that appears to be so serious that a sanction will be imposed, the SEC will inform the 
MRA Executive Committee. The SEC may require a violator to submit a plan for remedial action and for 
prevention of recurrence.



Response: The SEC will allow the violator a maximum of 20 business days to provide a written response to the 
SEC’s decision. The SEC will respond in writing within 20 business days to the violator’s response. 



Suspension Pending Legal Resolution: Any SEC action regarding a Code infringement may be suspended 
until the resolution of an external legal case involving an issue related to the complaint. 



Appeal: The violator may appeal the SEC’s decision to MRA’s full Board of Directors. Appeal requests must be 
in writing and received by MRA’s CEO within 20 business days of the SEC’s decision. Appeal requests must 
identify all bases for the appeal. The SEC may participate in the appeal process before the Board of Directors.



Expenses: Out-of-pocket costs incurred in defense of an alleged violation will not be reimbursed. 



Applicable Law: All disputes arising out of or in connection with the Code and the enforcement process shall 
be governed by U.S. law as may be applicable. MRA and all MRA members each consents and submits to the 
exclusive jurisdiction and venue of any state or federal court in the District of Columbia with respect to any 
legal action or proceeding arising with respect to the Code and waives all objections to such jurisdiction and 
venue. 



How is appropriate sanction determined?



In imposing a sanction, the following will be taken into account:
• The number and severity of Code violations
• Any previous violations
• The violator’s capability and willingness to comply with the Code
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What types of sanctions may be imposed?



The SEC may impose the following types of sanctions:
• Warning – An informal condemnation which may be delivered orally or in writing. 
• Reprimand – A formal censure, in writing.
• Suspension – Suspension of membership in MRA for a duration of no less than six months. At the end of 



the suspension, the member may be reinstated by the SEC if remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. If remedial action is not taken or is 
considered insufficient, the SEC may consider imposing expulsion.



• Expulsion – If a member is expelled from MRA, they can apply for reinstatement no less than one year 
after expulsion and must provide a written assurance that remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. All decisions regarding reinstatement will be 
determined by the SEC and will be considered final.



How are sanctions communicated?



Sanctions imposed by the SEC may be published on MRA’s website, in MRA’s magazine or equivalent and by 
notifying relevant marketing research associations or other bodies.



Publication may include a summary of the decision, the name of the member and the sanction.  



The complainant’s name should never be included in the publication of a sanction unless specifically requested 
by the complainant. Details on filing and investigating complaints and enforcing sanctions against violators 
may be found at http://www.marketingresearch.org/filing-and-enforcing-complaints.



At the SEC’s discretion, sanctions may include notification of authorities or any further measures that are 
authorized by MRA’s Board of Directors.



What if the MRA membership of an alleged violator or violator lapses? 



If a member subject to a complaint resigns or their membership is withdrawn through reason of non-payment 
of membership dues while the matter is unresolved, the SEC is entitled to examine the matter and impose 
sanctions. Readmission to membership will not be granted until any outstanding disciplinary process has been 
completed and dues paid.
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Legal Considerations



Disclaimers



Appendix B and the resources referenced therein and any other materials referenced in the Code: (a) are not, 
and should not be construed as, an exhaustive or comprehensive list of information, resources and potentially 
applicable laws; (b) are for informational purposes only and for the convenience of MRA’s members; and (c) 
are not for the purpose of providing legal advice. Legal information is not the same as legal advice, which is in 
the nature of the application of law to a person’s specific circumstances. Although the association takes steps 
to make sure Appendix B and the resources and materials referenced in the Code are accurate, current and 
useful, MRA recommends that its members consult a lawyer if they want professional assurance that any legal 
information (and the members’ interpretation of it) is appropriate to any particular situation. MRA may amend 
Appendix B and any references in the Code to legal information at any time by posting the amended version of 
the Code on its website. Because the law changes rapidly, is different from jurisdiction to jurisdiction, and also 
is subject to varying interpretations by different courts and certain government and administrative bodies, MRA 
cannot guarantee that all the information on Appendix B or otherwise in the Code is completely current. The 
association does not represent or warrant the accuracy, applicability, or current nature of the legal information 
or items referenced in Appendix B or elsewhere in the Code. The law is a personal matter, and no general legal 
information can fit every circumstance. MRA members should contact their own attorneys to obtain advice 
with respect to any particular issue, problem or question.



Interpretation/Conflicts



To the extent of any inconsistency or conflict between the terms and provisions of the Code and any Best 
Practices or other guidance or materials issued by MRA (except for its Bylaws), the terms and provisions 
contained in the Code shall govern. To the extent of any inconsistency or conflict between the Principles of the 
Code and any rationale for those principles set forth in the Code, the Principles shall govern. To the extent of 
any inconsistency or conflict between the terms and provisions of the Code or Principles and law applicable to 
any member, the applicable law shall govern; provided, however, that a member may not use applicable law as 
a defense to an alleged violation of the Code if the Code requires more of a member than applicable law 
requires of the member. It is expected that, notwithstanding anything in the Code, MRA members will comply 
with applicable law. If any term or provision of the Code shall be unlawful, void, or for any reason 
unenforceable, then that term or provision shall be deemed severable from the Code and shall not affect the 
validity and enforceability of any remaining terms and provisions of the Code.
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Appendix A – Mode-Specific Considerations



Data Mining



Proprietary vs. Public Data



For proprietary data, permission must be obtained for (1) initial access to data records; and (2) each desired 
instance of release of PII. In contrast, although no permission is needed to access public records, researchers 
should still obtain individual respondents’ permission before releasing PII, even when that information is in the 
public domain. In cases where obtaining permission is impossible (such as deceased respondents), only details 
already available publicly may be published. PII obtained through means other than public sources, and 
subsequently merged with public information, may not be published without respondents’ express written 
permission.



Copyright



Researchers should seek appropriate legal counsel on the suitable use of published social media data. Although 
social media records may be available publicly, they are not necessarily in the public domain and may be 
protected by copyright. Unlicensed access may or may not be permitted under fair use doctrines, and care is 
recommended in exploring this still-evolving area.



Social Media



Social media data may comprise either private or quasi-public records. Researchers analyzing social-media 
should follow particular data mining guidelines depending on the private or quasi-public nature of the specific 
information sampled, while also observing any requirements stipulated by the data provider.



Geolocation Tracking



Passively tracking respondents’ locations is an activity that spans several modes of contact (such as cellular/
wireless connections for both voice and data; wireline telephone; cable or other IP-based infrastructure, etc.). 
At present, this remains a controversial area which is open to extensive scrutiny and public sensationalism. As a 
result, and considering evolving laws, MRA recommends opt-in as the best practice. 



Mystery Shopping



MRA considers mystery shopping a legitimate form of marketing research when it is employed for customer-
satisfaction purposes; that is, to determine likely customer perceptions and needs. It is not considered 
marketing research when it is used for non-research purposes, such as identifying individuals for disciplinary 
actions, falsely elevating sales by creating a demand for products or services that does not really exist in the 
marketplace, or obtaining personal information for non-research purposes.



Telephone



Telephone-based interviewing is governed by several sets of regulations, which may differ for wireline and 
mobile numbers. 
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Appendix B – Best Practice, Specific Law and Issue Resources
Please visit www.marketingresearch.org to review additional information on the following topics:



Best Practices



Designating a Privacy Officer: Best Practices for Researchers



Developing a Privacy Policy: Best Practices for Survey and Opinion Researchers



Components of an Online Privacy Policy



Developing Internal Do-Not-Contact Lists: Best Practices for Researchers



Developing A Data Retention Policy



Involving Employees in Data Security Efforts 



Responding to a Data Security Breach



Data Security of Wireless Networks: Best Practices for Researchers



Data Disposal: Best Practices for Survey and Opinion Researchers



Developing a Deceased Respondent Policy 



Financial Privacy: Best Practices for Survey and Opinion Researchers



Best Practice Guidelines on HIPAA



Creating E-mail Subject Lines



Sending E-mail: Best Practices for Survey and Opinion Researchers



Caller Identification: Best Practices for Survey and Opinion Researchers



Call Monitoring/Recording Notification: Best Practices for Survey Researchers



Calling Cell Phones: Best Practices for Survey Researchers



Conducting Automated Polling (IVR & Robocalls): Best Practices for Researchers



Sending Faxes: Best Practices for Researchers



EU Data Directive: Best Practices for Survey and Opinion Researchers



IMRO Guidelines for Best Practices in Sample and Panel Management



MRA Guide to the Top 16 Social Media Research Questions



Recommendations for Improving Respondent Cooperation



How to Respond to Respondent Questions about Research



Research with Minors



Specific Laws



The Human Subjects Rule: CFR – Code of Federal Regulations Title 21 – Part 50



Office for Human Research Protections (OHRP), which oversees the Human Subject Rule (and Institutional 
Review Boards) for federally-funded research



FTC Releases New FAQs on the Children’s Online Privacy Protection Act (COPPA)



FTC: All About COPPA
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FTC: COPPA FAQs



International Age of Majority Laws



Financial privacy: The Gramm-Leach Bliley Act of 1999



The Health Insurance Portability and Accountability Act – HIPAA



Physician Incentives: State and federal laws on payments to physician respondents in pharmaceutical and 
medical device marketing research



FAQs for Compliance with the Physician Payments Sunshine Act



Physician Payments Sunshine Act - A Joint MR Regulatory Alert



State Data Security Breach Notification Laws 



Overview of California’s Online Privacy Protection Act, governing privacy policies online



Compendium of Laws on Telephone Monitoring



U.S. Fax Law 



Understanding the European Union (EU) Data Protection Safe Harbor



Research in Canada and the Personal Information Protection and Electronic Documents Act (PIPEDA)



State Listing of Independent Contractor Tests: A State-by-State Assessment 



Frequently Asked Questions - The Research Profession and the Law



Issue Resources



Push Polls - Deceptive Advocacy/Persuasion Under the Guise of Legitimate Polling



Research Industry Position on the Physician Payments Sunshine Act



The Research Profession's Position on Classification of Respondents



Brand Equity Measurement



Calculating Survey Non-response Metrics



Mixed-Mode Surveys



Paradata in Survey Research



Calculating Return-on-Investment for Marketing Research



Survey Nonresponse



Privacy in the Workplace



Privacy Policy Checklist 



Ethical and Legal Considerations in Recruiting



Discovery of Electronically Stored Information in Civil Cases



Contract Template Language and Model Agreements



Respondent Bill of Rights



Federal Communications Commission (FCC)



Federal Trade Commission (FTC)
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A to Z Index  |  FAQs  |  About BLS  |  Contact Us     Subscribe to E-mail Updates  



Follow Us | What's New | Release Calendar | Site Map



Search BLS.gov  



Survey Respondents FONT SIZE:  PRINT: SHARE ON:   



BLS Survey Respondent



Without the generous cooperation of the people who



participate in our surveys—people like you—the Bureau



of Labor Statistics could not fulfill its mission to provide



vital information about our economy and society to so



many different customers.



If you are called upon to participate in one of our surveys, please say “Yes.” A few
moments of your time can mean so much for people just like you.



Your participation is important
Nearly all of our surveys are voluntary, meaning that the individuals, households, and organizations selected for
our survey samples can choose whether to participate. We are grateful that the great majority of them say
“Yes.”



We carefully design our survey samples through a scientific process to represent the people and businesses in
the United States. We strive to make participation in our surveys as easy as possible. We design survey
questions that are easy to understand, and we try to minimize the amount of time it takes to answer them.



Without your participation, these surveys would not accurately reflect the economic and social conditions of our
country.



Protecting confidentiality
We understand that confidentiality is extremely important to you. That is why the confidentiality of participants
in our surveys is strictly protected by law and additionally by our own security policies.



Federal law prohibits us from releasing any information that could reveal the identity of you or your business
without your consent. The information that you provide can only be used to produce statistics. In other words,
it can be used to describe or analyze the characteristics only of groups, not individuals, households, or specific
organizations.



We have established multiple layers of protection for our computer systems and records, and we regularly train
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our staff concerning policies to protect your information. These laws and policies ensure that no one will be able
to misuse your information or gain an unfair advantage by obtaining inside information about your business.



INFORMATION FOR PARTICIPANTS IN SPECIFIC SURVEYS



American Time Use Survey
Consumer Expenditure Survey
Current Employment Statistics Survey
Consumer Price Index Telephone Point of Purchase Survey
Current Population Survey
Green Goods and Services Survey
Green Technologies and Practices Survey
Import/Export Price Indexes
Job Openings and Labor Turnover Survey
National Compensation Survey
National Longitudinal Survey of Youth 1979 at NORC.org
National Longitudinal Survey of Youth 1997 at NORC.org
Occupational Employment Statistics
Quarterly Census of Employment and Wages
Producer Price Index Survey
Survey of Occupational Injuries and Illnesses
Other BLS Programs and Surveys



HELP LOCATING AND USING BLS INFORMATION



Contact our Regional Offices
Contact our Washington, DC, Office



 



RECOMMEND THIS PAGE USING: Facebook Twitter LinkedIn



Freedom of Information Act  |  Privacy & Security Statement  |  Disclaimers  |  Customer Survey  |  Important Web Site Notices



U.S. Bureau of Labor Statistics | Postal Square Building, 2 Massachusetts Avenue, NE Washington, DC 20212-0001
www.bls.gov | Telephone: 1-202-691-5200 | TDD: 1-800-877-8339 | Contact Us
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Databases & Tables



Maps
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FAQs



Glossary
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Linking & Copyright Info



RESOURCES



Inspector General (OIG)



Budget and Performance



No Fear Act



USA.gov



Benefits.gov



Disability.gov
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LIST OF STANDARDS FOR STATISTICAL SURVEYS 
 
SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN   
 
Survey Planning  
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Survey Design 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
 
Survey Response Rates 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Pretesting Survey Systems 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
SECTION 2   COLLECTION OF DATA  
 
Developing Sampling Frames 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
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Required Notifications to Potential Survey Respondents 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
 
Data Collection Methodology 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
SECTION 3   PROCESSING AND EDITING OF DATA  
 
Data Editing 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Nonresponse Analysis and Response Rate Calculation 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Coding 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that permits immediate analysis 
must use standardized codes, when available, to enhance comparability. 
 
Data Protection 
Standard 3.4:  Agencies must implement safeguards throughout the production process to 
ensure that survey data are handled to avoid disclosure. 
 
Evaluation 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to interpret results of analyses, and to help designers of recurring surveys 
focus improvement efforts. 
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SECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  
 
Developing Estimates and Projections 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Agencies must plan and implement evaluations to assess 
the quality of the estimates and projections. 
 
SECTION 5   DATA ANALYSIS 
 
Analysis and Report Planning 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Inference and Comparisons 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
SECTION 6   REVIEW PROCEDURES  
 
Review of Information Products 
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Releasing Information 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Data Protection and Disclosure Avoidance for Dissemination 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Survey Documentation 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
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Documentation and Release of Public-Use Microdata 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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INTRODUCTION 
This document provides 20 standards that apply to Federal censuses and surveys whose 
statistical purposes include the description, estimation, or analysis of the characteristics of 
groups, segments, activities, or geographic areas in any biological, demographic, economic, 
environmental, natural resource, physical, social, or other sphere of interest.  The development, 
implementation, or maintenance of methods, technical or administrative procedures, or 
information resources that support such purposes are also covered by these standards.  In 
addition, these standards apply to censuses and surveys that are used in research studies or 
program evaluations if the purpose of the survey meets any of the statistical purposes noted 
above.  To the extent they are applicable, these standards also cover the compilation of statistics 
based on information collected from individuals or firms (such as tax returns or the financial and 
operating reports required by regulatory commissions), applications/registrations, or other 
administrative records.   
 
Background 
Standards for Federal statistical programs serve both the interests of the public and the needs of 
the government.  These standards document the professional principles and practices that Federal 
agencies are required to adhere to and the level of quality and effort expected in all statistical 
activities.   Each standard has accompanying guidelines that present recommended best practices 
to fulfill the goals of the standards.  Taken together, these standards and guidelines provide a 
means to ensure consistency among and within statistical activities conducted across the Federal 
Government.  Agency implementation of standards and guidelines ensures that users of Federal 
statistical information products are provided with details on the principles and methods 
employed in the development, collection, processing, analysis, dissemination, and preservation 
of Federal statistical information. 
 
In 2002, the U.S. Office of Management and Budget (OMB), in response to Section 515 of the 
Treasury and General Government Appropriations Act for Fiscal Year 2001 (Public Law 106-
554), popularly known as the Information Quality Act, issued government-wide guidelines that 
“provide policy and procedural guidance to Federal agencies for ensuring and maximizing the 
quality, objectivity, utility, and integrity of information (including statistical information) 
disseminated by Federal agencies” (67 FR 8452-8460; February 22, 2002).  Federal statistical 
agencies worked together to draft a common framework to use in developing their individual 
Information Quality Guidelines.  That framework, published in the June 4, 2002, Federal 
Register Notice, “Federal Statistical Organizations’ Guidelines for Ensuring and Maximizing the 
Quality, Objectivity, Utility, and Integrity of Disseminated Information” (67 FR 38467-38470), 
serves as the organizing framework for the standards and guidelines presented here.1  The 
framework for these standards and guidelines includes: 
 
                                                 
1 The Federal Register notice included eight areas where statistical organizations set standards for performance.  
The framework utilized here combines “Development of concepts and methods” with “Planning and design of 
surveys and other means of collecting data” into the single section on “Development of concepts, methods, and 
design.” The standards for these activities were closely linked and attempting to separate them into two distinct 
sections would have resulted in some duplication of standards between sections.  The only other change is the title 
of Section 7, which was shortened to “Dissemination of Information Products” for convenience rather than 
“Dissemination of data by published reports, electronic files, and other media requested by users” as it originally 
appeared in the Federal Register notice.   
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• Development of concepts, methods, and design  
• Collection of data 
• Processing and editing of data 
• Production of estimates and projections 
• Data analysis  
• Review procedures 
• Dissemination of Information Products. 



 
Within this framework, the 20 standards and their related guidelines for Federal statistical 
surveys focus on ensuring high quality statistical surveys that result in information products 
satisfying an agency's and OMB’s Information Quality Guidelines’ requirements for ensuring 
and maximizing the quality, objectivity, utility, and integrity of information disseminated by the 
Federal Government.    
 
The standards and guidelines are not intended to substitute for the extensive existing literature on 
statistical and survey theory, methods, and operations.  When undertaking a survey, an agency 
should engage knowledgeable and experienced survey practitioners to effectively achieve the 
goals of the standards.  Persons involved should have knowledge and experience in survey 
sampling theory, survey design and methodology, field operations, data analysis, and 
dissemination as well as technological aspects of surveys. 
 
Under the OMB Information Quality Guidelines, quality is an encompassing term comprising 
objectivity, utility, and integrity. 



 
Objectivity refers to whether information is accurate, reliable, and unbiased, and is presented in 
an accurate, clear, and unbiased manner.  It involves both the content of the information and the 
presentation of the information.  This includes complete, accurate, and easily understood 
documentation of the sources of the information, with a description of the sources of any errors 
that may affect the quality of the data, when appropriate. Objectivity is achieved by using 
reliable information sources and appropriate techniques to prepare information products.  



 
Standards related to the production of accurate, reliable, and unbiased information include 
Survey Response Rates (1.3), Developing Sampling Frames (2.1), Required Notifications to 
Potential Survey Respondents (2.2), Data Collection Methodology (2.3), Data Editing (3.1), 
Nonresponse Analysis and Response Rate Calculation (3.2), Coding (3.3), Evaluation (3.5), 
Developing Estimates and Projections (4.1), Analysis and Report Planning (5.1), and Inference 
and Comparisons (5.2).   
 
Standards related to presenting results in an accurate, clear, and unbiased manner include:   
Review of Information Products (6.1), Survey Documentation (7.3), and Documentation and 
Release of Public-Use Microdata (7.4). 
 
Utility refers to the usefulness of the information that is disseminated to its intended users.  The 
usefulness of information disseminated by Federal agencies should be considered from the 
perspective of specific subject matter users, researchers, policymakers, and the public.  Utility is 
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achieved by continual assessment of information needs, anticipating emerging requirements, and 
developing new products and services. 



 
To ensure that information disseminated by Federal agencies meets the needs of the intended 
users, agencies rely upon internal reviews, analyses, and evaluations along with feedback from 
advisory committees, researchers, policymakers, and the public.  In addition, agencies should 
clearly and correctly present all information products in plain language geared to their intended 
audiences.  The target audience for each product should be clearly identified, and the product’s 
contents should be readily accessible to that audience.  
 
In all cases, the goal is to maximize the usefulness of information and minimize the costs to the 
government and the public.  When disseminating their information products, Federal agencies 
should utilize a variety of efficient dissemination channels so that the public, researchers, and 
policymakers can locate and use information in an equitable, timely, and cost-effective fashion. 
 
The specific standards that contribute directly to the utility and the dissemination of information 
include:  Survey Planning (1.1), Survey Design (1.2), Pretesting Survey Systems (1.4), Review 
of Information Products (6.1), Releasing Information (7.1), Survey Documentation (7.3), and 
Documentation and Release of Public-Use Microdata (7.4). 
 
Integrity refers to the security or protection of information from unauthorized access or revision.  
Integrity ensures that the information is not compromised through corruption or falsification. 



 
Federal agencies have a number of statutory and administrative provisions governing the 
protection of information.  Examples that may affect all Federal agencies include the Privacy 
Act; the Freedom of Information Act; the Confidential Information Protection and Statistical 
Efficiency Act of 2002; the Federal Information Security Management Act of 2002; the Health 
Insurance Portability and Accountability Act of 1996; OMB Circular Nos. A-123, A-127, and A-
130; and the Federal Policy for the Protection of Human Subjects.  The standards on Required 
Notifications to Potential Survey Respondents (2.2), Data Protection (3.4), and Data Protection 
and Disclosure Avoidance for Dissemination (7.2) directly address statistical issues concerning 
the integrity of data. 
 
Requirements for Agencies 
The application of standards to the wide range of Federal statistical activities and uses requires 
judgment that balances such factors as the uses of the resulting information and the efficient 
allocation of resources; this should not be a mechanical process.  Some surveys are extremely 
large undertakings requiring millions of dollars, and the resulting general-purpose statistics have 
significant, far-reaching effects.  (Examples of major Federal information programs, many based 
on statistical surveys, are the Principal Federal Economic Indicators.2)  Other statistical activities 
may be more limited and focused on specific program areas (e.g., customer satisfaction surveys, 
program evaluations, or research). 
 



                                                 
2 For the list of principal economic indicators and their release dates see 
http://www.whitehouse.gov/omb/inforeg/statpolicy.html#sr  
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For each statistical survey in existence when these standards are issued and for each new survey, 
the sponsoring and/or releasing agency should evaluate compliance with applicable standards.  
The agency should establish compliance goals for applicable standards if a survey is not in 
compliance.  An agency should use major survey revisions or other significant survey events as 
opportunities to address areas in which a survey is not in compliance with applicable standards.   
 
Federal agencies are required to adhere to all standards for every statistical survey, even those 
that have already received OMB approval.  Agencies should provide sufficient information in 
their Information Collection Requests (ICR) to OMB under the Paperwork Reduction Act (PRA) 
to demonstrate whether they are meeting the standards.  OMB recognizes that these standards 
cannot be applied uniformly or precisely in every situation.  Consideration will be given to the 
importance of the uses of the information as well as the quality required to support those uses.  If 
funding or other contingencies make it infeasible for all standards to be met, agencies should 
discuss in their ICR submissions the options that were considered and why the final design was 
selected.   
 
The agency should also include in the standard documentation for the survey, or in an easily 
accessible public venue, such as on its web site, the reasons why the standard could not be met 
and what actions the agency has taken or will take to address any resulting issues.3   
 
The following standards and guidelines are not designed to be completely exhaustive of all 
efforts that an agency may undertake to ensure the quality of its statistical information.   
Agencies are encouraged to develop additional, more detailed standards focused on their specific 
statistical activities. 
 
The standards are presented in seven sections.  For each standard, there is a list of key terms that 
are used in the standard or accompanying guidelines, and these terms are defined in the appendix 
to provide clarification on their use in this document.  The guidelines for each standard represent 
best practices that may be useful in fulfilling the goals of the standard and provide greater 
specificity and detail than the standards.  However, as noted earlier, these standards and 
guidelines are not intended to substitute for the extensive existing literature on statistical and 
survey theory, methods, and operations.  Additional information relevant to the standards can be 
found in other more specialized publications, and references to other Federal guidance 
documents or resources and the work of the Federal Committee on Statistical Methodology are 
provided in this document.   
 
Agencies conducting surveys should also consult guidance issued by OMB entitled Questions 
and Answers When Designing Surveys for Information Collections.  That document was 
developed by OMB to assist agencies in preparing their Information Collection Requests for 
OMB review under the Paperwork Reduction Act (PRA).  The PRA requires that all Federal 
agencies obtain approval from OMB prior to collecting information from ten or more persons.4



                                                 
3 In cases where the agency determines that ongoing surveys are not in compliance with the standards, the 
documentation should be updated at the earliest possible time.   
4 Under the PRA, “Person means an individual, partnership, association, corporation (including operations of 
government-owned contractor-operated facilities), business trust, or legal representative, an organized group of 
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SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN    
      
Section 1.1   Survey Planning  
 
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Key Terms:  bridge study, confidentiality, consistent data series, crosswalk study, data series, 
effect size, individually-identifiable data, key variables, measurement error, microdata, minimum 
substantively significant effect (MSSE), pretest, public-use data file, respondent burden, survey 
system  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.1.1:  Surveys (and related activities such as focus groups, cognitive interviews, pilot 
studies, field tests, etc.) are collections of information subject to the requirements of the 
Paperwork Reduction Act of 1995 (Pub.L. No. 104-13, 44 U.S.C. § 3501 et seq.) and OMB’s 
implementing regulations (5 C.F.R. § 1320, Controlling Paperwork Burdens on the Public).  An 
initial step in planning a new survey or a revision of an existing survey should be to contact the 
sponsoring agency’s Chief Information Officer or other designated official to ensure the survey 
work is done in compliance with the law and regulations.  OMB approval will be required before 
the agency may collect information from 10 or more members of the public in a 12-month 
period.  A useful reference document regarding the approval process is OMB’s Questions and 
Answers When Designing Surveys for Information Collections. 
 
Guideline 1.1.2:  Planning is an important prerequisite when designing a new survey or survey 
system, or implementing a major revision of an ongoing survey.  Key planning and project 
management activities include the following: 
1.   A justification for the survey, including the rationale for the survey, relationship to prior  



surveys, survey goals and objectives (including priorities within these goals and objectives), 
hypotheses to be tested, and definitions of key variables.  Consultations with potential users to 
identify their requirements and expectations are also important at this stage of the planning 
process. 



 2.  A review of related studies, surveys, and reports of Federal and non-Federal sources to ensure 
that part or all of the survey would not unnecessarily duplicate available data from an existing 



                                                                                                                                                             
individuals, a State, territorial, tribal, or local government or branch thereof, or a political subdivision of a State, 
territory, tribal, or local government or a branch of a political subdivision”  (5 C.F.R. § 1320.3(k)).    



 5
ECM Opp to CC Mot to Compel 
RX-A:11



Page 10 of 41











source, or could not be more appropriately obtained by adding questions to existing Federal 
statistical surveys.  The goal here is to spend Federal funds effectively and minimize 
respondent burden.  If a new survey is needed, efforts to minimize the burden on individual 
respondents are important in the development and selection of items. 



 3.  A review of the confidentiality and privacy provisions of the Privacy Act, the Confidential 
Information Protection and Statistical Efficiency Act of 2002, and the privacy provisions of 
the E-Government Act of 2002, and all other relevant laws, regulations, and guidance, when 
planning any surveys that will collect individually-identifiable data from any survey 
participant.   



4.  A review of all survey data items, the justification for each item, and how each item can best be 
measured (e.g., through questionnaires, tests, or administrative records).  Agencies should 
assemble reasonable evidence that these items are valid and can be measured both accurately 
and reliably, or develop a plan for testing these items to assess their accuracy and reliability. 



5.  A plan for pretesting the survey or survey system, if applicable (see Section 1.4).  
6.  A plan for quality assurance during each phase of the survey process to permit monitoring and 



assessing performance during implementation.  The plan should include contingencies to 
modify the survey procedures if design parameters appear unlikely to meet expectations (for 
example, if low response rates are likely).  The plan should also contain general specifications 
for an internal project management system that identifies critical activities and key milestones 
of the survey that will be monitored, and the time relationships among them. 



7.  A plan for evaluating survey procedures, results, and measurement error (see Section 3.5). 
8.  An analysis plan that identifies analysis issues, objectives, key variables, minimum 



substantively significant effect sizes, and proposed statistical tests (see Section 5.1). 
9.  An estimate of resources and target completion dates needed for the survey cycle. 
10. A dissemination plan that identifies target audiences, proposed major information products, 



and the timing of their release. 
11. A data management plan for the preservation of survey data, documentation, and information 



products as well as the authorized disposition of survey records.   
 



Guideline 1.1.3:  To maintain a consistent data series over time, use consistent data collection 
procedures for ongoing data collections.  Continuous improvement efforts sometimes result in a 
trade-off between the desire for consistency and a need to improve a data collection.  If changes 
are needed in key variables or survey procedures for a data series, consider the justification or 
rationale for the changes in terms of their usefulness for policymakers, conducting analyses, and 
addressing information needs.  Develop adjustment methods, such as crosswalks and bridge 
studies that will be used to preserve trend analyses and inform users about the effects of changes. 
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Section 1.2   Survey Design 
 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
  
Key Terms:  bias, confidentiality, cut-off sample, domain, effective sample size, estimation 
error, frame, imputation, key variables, model-based sample, nonprobabilistic methods, 
nonsampling error, power, precision, probabilistic methods, probability of selection, response 
rate, sampling error, sampling unit, strata, target population, total mean square error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.2.1:  Include the following in the survey design:  the proposed target population, 
response rate goals, frequency and timing of collection, data collection methods, sample design, 
sample size, precision requirements, and, where applicable, an effective sample size 
determination based on power analyses for key variables. 
  
Guideline 1.2.2:  Ensure the sample design will yield the data required to meet the objectives of 
the survey.  Include the following in the sample design:  identification of the sampling frame and 
the adequacy of the frame; the sampling unit used (at each stage if a multistage design); sampling 
strata; power analyses to determine sample sizes and effective sample sizes for key variables by 
reporting domains (where appropriate); criteria for stratifying or clustering, sample size by 
stratum, and the known probabilities of selection; response rate goals (see Standard 1.3); 
estimation and weighting plan; variance estimation techniques appropriate to the survey design; 
and expected precision of estimates for key variables. 
 
Guideline 1.2.3:  When a nonprobabilistic sampling method is employed, include the following 
in the survey design documentation:  a discussion of what options were considered and why the 
final design was selected, an estimate of the potential bias in the estimates, and the methodology 
to be used to measure estimation error.  In addition, detail the selection process and demonstrate 
that units not in the sample are impartially excluded on objective grounds in the survey design 
documentation. 
 
Guideline 1.2.4:  Include a pledge of confidentiality (if applicable), along with instructions 
required to complete the survey.   A clear, logical, and easy-to-follow flow of questions from a 
respondents point of view is a key element of a successful survey. 
 
Guideline 1.2.5:  Include the following in the data collection plans:  frequency and timing of 
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data collections; methods of collection for achieving acceptable response rates; training of 
enumerators and persons coding and editing the data; and cost estimates, including the costs of 
pretests, nonresponse follow-up, and evaluation studies. 
 
Guideline 1.2.6:  Whenever possible, construct an estimate of total mean square error in 
approximate terms, and evaluate accuracy of survey estimates by comparing with other 
information sources.  If probability sampling is used, estimate sampling error; if nonprobability 
sampling is used, calculate the estimation error.   
 
Guideline 1.2.7:  When possible, estimate the effects of potential nonsampling errors including 
measurement errors due to interviewers, respondents, instruments, and mode; nonresponse error; 
coverage error; and processing error. 
 
 
Section 1.3   Survey Response Rates 
 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Key Terms:  cross-sectional, key variables, longitudinal, nonresponse bias, response rates, stage 
of data collection, substitution, target population, universe  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.3.1:  Calculate sample survey unit response rates without substitutions.   
 
Guideline 1.3.2:  Design data collections that will be used for sample frames for other surveys 
(e.g., the Decennial Census, and the Common Core of Data collection by the National Center for 
Education Statistics) to meet a target unit response rate of at least 95 percent, or provide a 
justification for a lower anticipated rate (See Section 2.1.3). 
 
Guideline 1.3.3:  Prior to data collection, identify expected unit response rates at each stage of 
data collection, based on content, use, mode, and type of survey. 
 
Guideline 1.3.4:  Plan for a nonresponse bias analysis if the expected unit response rate is below 
80 percent (see Section 3.2.9).  
 
Guideline 1.3.5:  Plan for a nonresponse bias analysis if the expected item response rate is below 
70 percent for any items used in a report (see Section 3.2.9). 
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Section 1.4   Pretesting Survey Systems 
 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
Key Terms:  cognitive interview, edit, estimation, field test, focus group, frame, pretest, survey 
system, usability testing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.4.1:  Test new components of a survey using methods such as cognitive testing, 
focus groups, and usability testing, prior to a field test of the survey system and incorporate the 
results from these tests into the final design. 
 
Guideline 1.4.2:  Use field tests prior to implementation of the full-scale survey when some or 
all components of a survey system cannot be successfully demonstrated through previous work.  
The design of a field test should reflect realistic conditions, including those likely to pose 
difficulties for the survey.  Elements to be tested include, for example, frame development, 
sample selection, questionnaire design, data collection, item feasibility, electronic data collection 
capabilities, edit specifications, data processing, estimation, file creation, and tabulations.  A 
complete test of all components (sometimes referred to as a dress rehearsal) may be desirable for 
highly influential surveys.   
 
 
SECTION 2   COLLECTION OF DATA  
 
Section 2.1   Developing Sampling Frames 
 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
 
Key Terms:  bias, coverage, estimation, frame, frame populations, target populations 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.1.1:  Describe target populations and associated survey or sampling frames.  Include 
the following items in this description:  
1. The manner in which the frame was constructed and the maintenance procedures; 
2. Any exclusions that have been applied to target and frame populations; 
3. Coverage issues such as alternative frames that were considered, coverage rates (an 



estimation of the missing units on the frame (undercoverage), and duplicates on the frame 
(overcoverage)), multiple coverage rates if some addresses target multiple populations (such 
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as schools and children or households and individuals), what was done to improve the 
coverage of the frame, and how data quality and item nonresponse on the frame may have 
affected the coverage of the frame; 



4. Any estimation techniques used to improve the coverage of estimates such as post-
stratification procedures; and 



5. Other limitations of the frame including the timeliness and accuracy of the frame (e.g., 
misclassification, eligibility, etc.). 



 
Guideline 2.1.2:  Conduct periodic evaluations of coverage rates and coverage of the target 
population in survey frames that are used for recurring surveys, for example, at least every 5 
years.  
 
Guideline 2.1.3:  Coverage rates in excess of 95 percent overall and for each major stratum are 
desirable.  If coverage rates fall below 85 percent, conduct an evaluation of the potential bias.    
 
Guideline 2.1.4:  Consider using frame enhancements, such as frame supplementation or dual-
frame estimation, to increase coverage. 
 
For more information on developing survey frames, see Federal Committee on Statistical 
Methodology (FCSM) Statistical Policy Working Paper 17, Survey Coverage. 
 
 
Section 2.2   Required Notifications to Potential Survey Respondents 
 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
  
Key Terms:  confidentiality, mandatory, respondent burden, voluntary 
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.2.1:  Provide appropriate informational materials to respondents, addressing 
respondent burden as well as the scope and nature of the questions to be asked.  The materials 
may include a pre-notification letter, brochure, set of questions and answers, or an 800 number to 
call that does the following: 
1. Informs potential respondents that they have been selected to participate in a survey; 
2. Informs potential respondents about the name and nature of the survey; and 
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3. Provides any additional information to potential respondents that the agency is required to 
supply (e.g., see further requirements in the regulations implementing the Paperwork 
Reduction Act, 5 C.F.R. § 1320.8(b)(3)). 



 
 
Section 2.3   Data Collection Methodology 



 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
Key Terms:  imputation, item nonresponse, nonresponse bias, required response item, 
respondent burden, response analysis survey, response rates, target population, validation studies 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.3.1:  Design the data collection instrument in a manner that minimizes respondent 
burden, while maximizing data quality.  The following strategies may be used to achieve these 
goals: 
1. Questions are clearly written and skip patterns easily followed; 
2. The questionnaire is of reasonable length; 
3. The questionnaire includes only items that have been shown to be successful in previous 



administrations or the questionnaire is pretested to identify problems with interpretability and 
ease in navigation.   



4. Methods to reduce item nonresponse are adopted. 
 
Guideline 2.3.2:  Encourage respondents to participate to maximize response rates and improve 
data quality.  The following data collection strategies can also be used to achieve high response 
rates: 
1. Ensure that the data collection period is of adequate and reasonable length; 
2. Send materials describing the data collection to respondents in advance, when possible; 
3. Plan an adequate number of contact attempts; and 
4. If applicable, train interviewers and other staff who may have contact with respondents in 



techniques for obtaining respondent cooperation and building rapport with respondents.  
Techniques for building rapport include respect for respondents’ rights, follow-up skills, 
knowledge of the goals and objectives of the data collection, and knowledge of the uses of 
the data. 



5. Although incentives are not typically used in Federal surveys, agencies may consider use of 
respondent incentives if they believe incentives would be necessary to use for a particular 
survey in order to achieve data of sufficient quality for their intended use(s). 



 
Guideline 2.3.3:  The way a data collection is designed and administered also contributes to data 
quality.  The following issues are important to consider: 
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1. Given the characteristics of the target population, the objectives of the data collection, the 
resources available, and time constraints, determine the appropriateness of the method of data 
collection (e.g., mail, telephone, personal interview, Internet); 



2. Collect data at the most appropriate time of year, when relevant; 
3. Establish the data collection protocol to be followed by the field staff;    
4. Provide training for field staff on new protocols, with refresher training on a routine, 



recurring cycle; 
5. Establish best practice mechanisms to minimize interviewer falsification, such as protocols 



for monitoring interviewers and reinterviewing respondents; 
6. Conduct response analysis surveys or other validation studies for new data collection efforts 



that have not been validated;  
7. Establish protocols that minimize measurement error, such as conducting response analysis 



surveys to ensure records exist for data elements requested for business surveys, establishing 
recall periods that are reasonable for demographic surveys, and developing computer systems 
to ensure Internet data collections function properly; and 



8. Quantify nonsampling errors to the extent possible. 
 
Guideline 2.3.4:  Develop protocols to monitor data collection activities, with strategies to 
correct identified problems.  The following issues are important to consider: 
1. Implement quality and performance measurement and process control systems to monitor 



data collection activities and integrate them into the data collection process.   These 
processes, systems, and tools will provide timely measurement and reporting of all critical 
components of the data collection process, on the dimensions of progress, response, quality, 
and cost.  Thus, managers will be able to identify and resolve problems and ensure that the 
data collection is completed successfully.  Additionally, these measurements will provide 
survey designers and data users with indicators of survey performance and resultant data 
quality. 



2. Use internal reporting systems that provide timely reporting of response rates and the reasons 
for nonresponse throughout the data collection.  These systems should be flexible enough to 
identify important subgroups with low response rates for more intensive follow-ups.  



3. If response rates are low and it is impossible to conduct more extensive procedures for the 
full sample, select a probabilistic subsample of nonrespondents for the more intensive data 
collection method.  This subsample permits a description of nonrespondents’ characteristics, 
provides data needed for nonresponse bias analysis, and allows for possible weight 
adjustments or for imputation of missing characteristics. 



4. Determine a set of required response items to obtain when a respondent is unwilling to 
cooperate fully.  These items may then be targeted in the nonresponse follow-up in order to 
meet the minimum standard for unit response.  These items may also be used in a 
nonresponse bias analysis that compares characteristics of respondents and nonrespondents 
using the sample data for those items.  These required response items may also be used for 
item nonresponse imputation systems. 
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SECTION 3   PROCESSING AND EDITING OF DATA  
 
Section 3.1   Data Editing 
 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Key Terms:  editing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.1.1:  Check and edit data to mitigate errors.  Data editing is an iterative and 
interactive process that includes procedures for detecting and correcting errors in the data.  
Editing uses available information and some assumptions to derive substitute values for 
inconsistent values in a data file.  When electronic data collection methods are used, data are 
usually edited both during and after data collection.  Include results from analysis of data and 
input from subject matter specialists in the development of edit rules and edit parameters.  As 
appropriate, check data for the following and edit if errors are detected: 
1. Responses that fall outside a prespecified range (e.g., based on expert judgment or previous 



responses) or, for categorical responses, are not equal to specified categories; 
2. Consistency, such as the sum of categories matches the reported total, or responses to 



different questions are logical; 
3. Contradictory responses and incorrect flow through prescribed skip patterns; 
4. Missing data that can be directly filled from other portions of the same record (including the 



sample frame); 
5. The omission and duplication of records; and  
6. Inconsistency between estimates and outside sources. 
 
Guideline 3.1.2:  Possible actions for failed edits include the following: 
1. Automated correction within specified criteria; 
2. Data verified by respondent, and edit overridden; 
3. Corrected data provided by respondent; 
4. Corrected data available from other sources; 
5. If unable to contact respondent, and after review by survey staff, an imputed value may be 



substituted for a failed edit; and  
6. Data edit failure overridden after review by survey staff. 
 
Guideline 3.1.3:  Code the data set to indicate any actions taken during editing, and/or retain the 
unedited data along with the edited data. 
 
For more information on data editing, see FCSM Statistical Policy Working Paper 18, Data 
Editing in Federal Statistical Agencies, and FCSM Statistical Policy Working Paper 25, Data 
Editing Workshop and Exposition. 
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Section 3.2   Nonresponse Analysis and Response Rate Calculation 
 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Key Terms:  bias, cross-wave imputation, cross-sectional, eligible sample unit, frame, 
imputation, item nonresponse, key variables, longitudinal, longitudinal analysis, missing at 
random, missing completely at random, multivariate analysis, multivariate modeling, 
nonresponse bias, overall unit nonresponse, probability of selection, response rates, stages of 
data collection, unit nonresponse, wave, weights 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.2.1:  Calculate all response rates unweighted and weighted.  Calculate  weighted 
response rates based on the probability of selection or, in the case of establishment surveys, on 
the proportion of key characteristics that is represented by the responding units.  Agencies may 
report other response rates in addition to those given below (e.g., to show the range of response 
rates given different assumptions about eligibility) as long as the rates below are reported and 
any additional rates are clearly defined.   
 
Guideline 3.2.2:  Calculate unweighted unit response rates (RRU) as the ratio of the number of 
completed cases (or sufficient partials)  (C) to the number of in-scope sample cases (AAPOR, 
2004).  There are a number of different categories of cases that comprise the total number of in-
scope cases: 



C  = number of completed cases or sufficient partials; 
R  = number of refused cases; 
NC  = number of noncontacted sample units known to be eligible; 
O  = number of eligible sample units not responding for reasons other than refusal; 
U  = number of sample units of unknown eligibility, not completed; and 
e  = estimated proportion of sample units of unknown eligibility that are eligible. 



The unweighted unit response rate represents a composite of these components: 



 
)(UeONCRC



CRRU
++++



=  



 
Guideline 3.2.3:  Calculate weighted unit response rates (RRW) to take into account the 
different probabilities of selection of sample units, or for economic surveys, the different 
proportions of key characteristics that are represented by the responding units.  For each 
observation i:  



Ci = 1 if the ith case is completed (or is a sufficient partial), and  Ci = 0 if the ith case is 
not completed;  
Ri = 1 if the ith case is a refusal and Ri = 0 if the ith case is not a refusal;  
NCi = 1 if the ith case is a noncontacted sample unit known to be eligible and NCi = 0 if 
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the ith case is not a noncontacted sample unit known to be eligible;  
Oi = 1 if the ith case is a eligible sample units not responding for reasons other than 
refusal and Oi = 0 if the ith case is not a eligible sample unit not responding for reasons 
other than refusal;  
Ui = 1 if the ith case is a sample units of unknown eligibility and Ui = 0 if the ith case is 
not a sample unit of unknown eligibility;  
e = estimated proportion of sample units of unknown eligibility that are eligible; and  
wi = the inverse probability of selection for the ith sample unit.   



The weighted unit response rate can be given by summing over all sample units selected to be in 
the sample, as shown below:  
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Many economic surveys use weighted response rates that reflect the proportion of a key 
characteristic, y, such as “total assets,” “total revenues,” or “total amount of coal produced.”  
Though it may be referred to as a coverage rate, it is, in fact, a weighted item response rate where 
the item of interest is a quantity of primary interest for the survey.  If we let yi be the value of the 
characteristic y for the ith sample unit and sum over the entire sample, then the weighted 
response rate can be given by:  
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Alternatively, the denominator can be based on the population total from a previous period or 
from administrative records.   
 
Guideline 3.2.4:  Calculate the overall unit response rates for cross-sectional sample surveys 
(RROC) as the product of two or more unit-level response rates when a survey has multiple 
stages: 
  ∏



=



=
K



i
i



C RRURRO
1



Where:  
RRUi = the unit level response rate for the ith stage; 
C denotes cross-sectional; and 
K = the number of stages.   



When a sample is drawn with probability proportionate to size (PPS), then the interpretation of 
RROC can be improved by using size weighted response rates for the K  stages .  This is 
especially helpful if nonresponse is related to the size of the sample units. 
 
Guideline 3.2.5:  Calculate longitudinal response rates for each wave.  Use special procedures 
for longitudinal surveys where previous nonrespondents are eligible for inclusion in subsequent 
waves.  The overall unit response rate used in longitudinal analysis (RROL) reflects the 
proportion of all eligible respondents in the sample who participated in all waves in the analysis, 
and includes the response rates from all stages of data collection used in the analysis:   



∏
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where:  
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K = the last stage of data collection used in the analysis; 
IL = the number of responding cases common to all waves in the analysis 
R1



k = Refusals at wave 1 at stage k 
so that I1



k +R1
k +O1



k +NC1
k +ek(U1



k) is the entire sample entered at wave 1 
 
Guideline 3.2.6:  Calculate item response rates (RRI) as the ratio of the number of respondents 
for whom an in-scope response was obtained (Ix for item x) to the number of respondents who 
were asked to answer that item.  The number asked to answer an item is the number of unit-level 
respondents (I) minus the number of respondents with a valid skip for item x (Vx).  When an 
abbreviated questionnaire is used to convert refusals, the eliminated questions are treated as item 
nonresponse:  
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X
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−
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Guideline 3.2.7:  Calculate the total item response rates (RRTx) for specific items as the product 
of the overall unit response rate (RRO) and the item response rate for item x (RRIx): 
 RRIRRORRT XX *=  
 
Guideline 3.2.8:  When calculating a response rate with supplemented samples, base the 
reported response rates on the original and the added sample cases.  However, when calculating 
response rates where the sample was supplemented during the initial sample selection (e.g., using 
matched pairs), calculate unit response rates without the substituted cases included (i.e., only the 
original cases are used). 
 
Guideline 3.2.9:  Given a survey with an overall unit response rate of less than 80 percent, 
conduct an analysis of nonresponse bias using unit response rates as defined above, with an 
assessment of whether the data are missing completely at random.  As noted above, the degree of 
nonresponse bias is a function of not only the response rate but also how much the respondents 
and nonrespondents differ on the survey variables of interest.  For a sample mean, an estimate of 
the bias of the sample respondent mean is given by:  



 )()( nrr
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Where:  
 ty   = the mean based on all sample cases; 



 ry  = the mean based only on respondent cases; 



 nry  =  the mean based only on the nonrespondent cases; 
 n  =   the number of cases in the sample; and  
 nnr  =   the number of nonrespondent cases.   



 
For a multistage (or wave) survey, focus the nonresponse bias analysis on each stage, with 
particular attention to the “problem” stages.  A variety of methods can be used to examine 
nonresponse bias, for example, make comparisons between respondents and nonrespondents 
across subgroups using available sample frame variables.  In the analysis of unit nonresponse, 
consider a multivariate modeling of response using respondent and nonrespondent frame 



 16
ECM Opp to CC Mot to Compel 
RX-A:11



Page 21 of 41











variables to determine if nonresponse bias exists.  Comparison of the respondents to known 
characteristics of the population from an external source can provide an indication of possible 
ias, especially if the characteristics in question are related to the survey’s key variables. 



 
evel for at least the items in 



uestion, in a manner similar to that discussed in Guideline 3.2.9. 



ndom, the amount of potential bias should inform the decision to publish individual items.  



 
l considerations, appropriate for the analysis, and make use of 



e most relevant data available. 



kely to be 



e should be taken to use imputations that minimize the attenuation of 
nderlying relationships. 



 of imputing longitudinal data sets, use cross-wave imputations or 
ross-sectional imputations. 



uideline 3.2.15:  Clearly identify all imputed values on a data file (e.g., code them). 



Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in 
urveys.   



ection 3.3   Coding 



its immediate analysis 
ust use standardized codes, when available, to enhance comparability. 



ey Terms:  coding, quality assurance process 



b
 
Guideline 3.2.10:  If the item response rate is less than 70 percent, conduct an item nonresponse
analysis to determine if the data are missing at random at the item l
q
 
Guideline 3.2.11:  In those cases where the analysis indicates that the data are not missing at 
ra
 
Guideline 3.2.12:  For data collections involving sampling, adjust weights for unit nonresponse, 
unless unit imputation is done.  The unit nonresponse adjustment should be internally consistent,
based on theoretical and empirica
th
 
Guideline 3.2.13:  Base decisions regarding whether or not to adjust or impute data for item 
nonresponse on how the data will be used, the assessment of nonresponse bias that is li
encountered in the review of collections, prior experience with this collection, and the 
nonresponse analysis discussed in this section.  When used, imputation and adjustment 
procedures should be internally consistent, based on theoretical and empirical considerations, 
appropriate for the analysis, and make use of the most relevant data available.  If multivariate 
analysis is anticipated, car
u
 
Guideline 3.2.14:  In the case
c
 
G
 
For more information on calculating response rates and conducting nonresponse bias analyses, 
see FCSM 
S
 
 
S
 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that perm
m
 
K
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  st
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Guideline 3.3.1:  Insert codes into the data set that clearly identify missing data and cases wh
an entry is not expected (e.g., skipped over by skip pattern).  Do not use blan



ere 
ks and zeros as 



odes to identify missing data, as they tend to be confused with actual data. 



s 



rnational organizations, when they exist.  Current 



1. 
sing 



 
ww .ni



c
 
Guideline 3.3.2:  When converting text data to codes to facilitate easier analysis, use 
standardized codes, if they exist.  Use the Federal coding standards listed below, if applicable.  
Provide cross-referencing tables to the Federal standard codes for any legacy coding that doe
not meet the Federal standards.  Develop other types of codes using existing Federal agency 
practice or standard codes from industry or inte
Federal standard codes include the following: 



FIPS Codes.  The National Institute of Standards and Technology maintains Federal 
Information Processing Standards (FIPS) required for use in Federal information proces
in accordance with OMB Circular No. A-130.  Use the following FIPS for coding (see



w.itl st.gov/fipspubs/index.htm for the most recent versions of these standards): 
Codes for the Identification of the States, the District of Col5-2 umbia and the 



6-4 valent Entities of the United States, Its Possessions, and 



10-4 reas of Special Sovereignty and Their Principal 



2. 
es to 



ation (SIC) system (for 



Outlying Areas of the United States, and Associated Areas 
Counties and Equi
Associated Areas 



9-1  Congressional Districts of the United States 
Countries, Dependencies, A
Administrative Divisions 



NAICS Codes.  Use the North American Industry Classification System (NAICS) to classify 
establishments.  NAICS was developed jointly by Canada, Mexico, and the United Stat
provide new comparability in statistics about business activity across North America.  
NAICS coding has replaced the U.S. Standard Industrial Classific
more information, see www.census.gov/epcd/www/naics.html). 
SOC Codes.  Use the Standard Occupational Classification (SOC) system to classify workers
into occupational categories for the purpose of 



3.  
collecting, calculating, or disseminating data 



(for more information, see www.bls.gov/soc). 
Race and Ethnicity.  Follow OMB’s Standards for Maintaining, Collecting, and Presenting
Federal Data on Race and Ethnicity when collecting data on race and e



4.  
thnicity (for more 



information, see www.whitehouse.gov/omb/inforeg/statpolicy.html). 
Statistical Areas.  Use the Standards for Defining Metropolitan and Micropolitan Statistical
Areas for collecting, tabulating, and publishing Federal statistics for geograp



5.  
hic areas (for 



more information, see www.whitehouse.gov/omb/inforeg/statpolicy.html).  



mple of the coding to determine if a specific 
vel of coding accuracy is being maintained. 



ection 3.4   Data Protection 



oughout the production process to 
nsure that survey data are handled to avoid disclosure. 



 
Guideline 3.3.3:  When setting up a manual coding process to convert text to codes, create a 
quality assurance process that verifies at least a sa
le
 
 
S
 
Standard 3.4:  Agencies must implement safeguards thr
e
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Key Terms:  confidential, individually-identifiable data 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



e survey data in any format (e.g., completed survey forms, 
lectronic files, and printouts). 



 
3. 



ailable information resource security practices 
that are periodically monitored and updated. 



s 
ager 



sponsible for that data set in order to guard against unauthorized release or alteration. 



2, Report 



ion of the Confidential Information Protection and Statistical Efficiency Act of 2002 
IPSEA). 



ection 3.5   Evaluation 



rpret results of analyses, and to help designers of recurring surveys 
cus improvement efforts. 



response, measurement error, nonresponse 
rror, nonsampling error, sampling error, weights 



st
 
Guideline 3.4.1:  For surveys that include confidential data, establish procedures and 
mechanisms to ensure the information’s protection during the production, use, storage, 
transmittal, and disposition of th
e
 
Guideline 3.4.2:  Ensure that 
1. Individually-identifiable survey data are protected; 
2. Data systems and electronic products are protected from unauthorized intervention; and



Data files, network segments, servers, and desktop PCs are electronically secure from 
malicious software and intrusion using best av



 
Guideline 3.4.3:  Ensure controlled access to data sets so that only specific, named individuals 
working on a particular data set can have read only, or write only, or both read and write acces
to that data set.  Data set access rights are to be periodically reviewed by the project man
re
 
For more information on data protection, see FCSM Statistical Policy Working Paper 2
on Statistical Disclosure Limitation Methodology, and forthcoming OMB guidance on 
implementat
(C
 
 
S
 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to inte
fo
 
Key Terms:  coverage error, instrument, item non
e
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 



andard:  



 the 
tion methods, and 



d.  Address the following areas: 



st
 
Guideline 3.5.1:  Include an evaluation component in the survey plan that evaluates survey 
procedures, results, and measurement error (see Section 1.1).  Review past surveys similar to
one being planned to determine likely sources of error, appropriate evalua
problems that are likely to be encountere
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1. 
ding frame errors); 



• error, including sources from the instrument, interviewers, and collection 



2. r will be measured, including variance estimation and 



ta; 



6.  
rived from the survey to other independent collections of similar data, if 



. Make evaluation studies public to inform data users.  



r 
stimating the nonsampling error from each source identified in the evaluation plan.  



M Statistical Policy Working Paper 
1, Measuring and Reporting Sources of Error in Surveys. 



ECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  



ection 4.1   Developing Estimates and Projections 



ncies must plan and implement evaluations to assess 
e quality of the estimates and projections. 



tratification, projection, raking, ratio estimation, 
nsitivity analysis, strata, variance, weights 



Potential sources of error, including 
• Coverage error (inclu
• Nonresponse error;  



Measurement 
process; and  



• Data processing error (e.g., keying, coding, editing, and imputation error); 
How sampling and nonsampling erro
studies to isolate error components; 



3. How total mean square error will be assessed; 
4. Methods used to reduce nonsampling error in the collected da
5. Methods used to mitigate nonsampling error after collection; 



Post-collection analyses of the quality of final estimates (include a comparison of the data
and estimates de
available); and 



7
 
Guideline 3.5.2:  Where appropriate, develop and implement methods for bounding o
e
 
For more information on evaluations, see FCSM Statistical Policy Working Paper 15, 
Measurement of Quality in Establishment Surveys, and FCS
3
 
 
S
 
S
 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Age
th
 
Key Terms:  design effect, direct survey-based estimates, estimation, model, model-based 
estimate, model validation, population, post-s
se
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



1. 



ncy has evaluated the alternative method and determined that 
it leads to acceptable results. 



st
 
Guideline 4.1.1:  Develop direct survey estimates according to the following practices: 



Employ weights appropriate for the sample design to calculate population estimates.  
However, an agency may employ an alternative method (e.g., ratio estimators) to calculate 
population estimates if the age
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2. Use auxiliary data to improve precision and/or reduce the error associated with direct survey 
estimates. 



3. Calculate variance estimates by a method appropriate to a survey’s sample design taking into 
account probabilities of selection, stratification, clustering, and the effects of nonresponse, 
post-stratification, and raking.  The estimates must reflect any design effect resulting from a 
complex design. 



 
Guideline 4.1.2: Develop model-based estimates according to accepted theory and practices 
(e.g., assumptions, mathematical specifications).   
 
Guideline 4.1.3:  Develop projections in accordance with accepted theory and practices (e.g., 
assumptions, mathematical specifications).   
 
Guideline 4.1.4:  Subject any model used for developing estimates or projections to the 
following: 
1. Sensitivity analysis to determine if changes in key model inputs cause key model outputs to 



respond in a sensible fashion;  
2. Model validation to analyze a model’s performance by comparing the results to available 



independent information sources; and 
3. Demonstration of reproducibility to show that, given the same inputs, the model produces 



similar results.   
 
Guideline 4.1.5:  Prior to producing estimates, establish criteria for determining when the error 
(both sampling and nonsampling) associated with a direct survey estimate, model-based 
estimate, or projection is too large to publicly release the estimate/projection. 
 
Guideline 4.1.6:  Document methods and models used to generate estimates and projections to 
help ensure objectivity, utility, transparency, and reproducibility of the estimates and projections.  
(For details on documentation, see Section 7.3).  Also, archive data and models so the 
estimates/projections can be reproduced. 
 
For more information on developing model-based estimates, see FCSM Statistical Policy 
Working Paper 21, Indirect Estimators in Federal Programs.   
 
 
SECTION 5   DATA ANALYSIS 
 
Section 5.1   Analysis and Report Planning 
 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Key Terms:  key variables, response rates 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
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standard:  
 
Guideline 5.1.1:  Include the following in the analysis plan: 
1. An introduction that describes the purpose, the research question, relevant literature, data 



sources (including a brief description of the survey data and any limitations of the data), key 
variables to be used in the analysis, type of analysis, and significance level to be used; 



2. Table and figure shells that support the analysis; and 



3. A framework for technical notes including, as appropriate, the history of the survey program, 
data collection methods and procedures, sample design, response rates and the treatment of 
missing data, weighting methods, computation of standard errors, instructions for constructed 
variables, limitations of the data, and sources of error in the data. 



Guideline 5.1.2:  Include standard elements of project management in the plan, including target 
completion dates, the resources needed to complete each activity, and risk planning.   
 
 
Section 5.2   Inference and Comparisons 
 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
Key Terms:  Bonferroni adjustment, covariance, estimates, hypothesis test, multiple 
comparisons, p value, standard error, statistical significance, Type I error 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 5.2.1:  Specify the criterion for judging statistical significance for tests of hypotheses 
(Type I error) before conducting the testing. 
 
Guideline 5.2.2:  Before including statements in information products that two characteristics 
being estimated differ in the actual population, make comparison tests between the two 
estimates, if either is constructed from a sample.  Use methods for comparisons appropriate for 
the nature of the estimates.   In most cases, this requires estimates of the standard error of the 
estimates and, if the estimates are not independent, an estimate of the covariance between the 
two estimates. 
 
Guideline 5.2.3:  When performing multiple comparisons with the same data between 
subgroups, include a note with the test results indicating whether or not the significance criterion 
(Type I error) was adjusted and, if adjusted, by what method (e.g., Bonferroni, modified 
Bonferroni, Tukey). 
 
Guideline 5.2.4:  When performing comparison tests, test and report only the differences that are 
substantively meaningful (i.e., don’t necessarily run a comparison between every pair of 
estimates; run only those that are meaningful within the context of the data, and report only 
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differences that are large enough to be substantively meaningful, even if other differences are 
also statistically significant). 
 
Guideline 5.2.5:  Given a comparison that does not have a statistically significant difference, 
conclude that the data do not support a statement that they are different.  If the estimates have 
apparent differences, but have large standard errors making the difference statistically 
insignificant, note this in the text or as a note with tables or graphs. 
 
Guideline 5.2.6:  Support statements about monotonic trends (strictly increasing or decreasing) 
in time series using appropriate tests.  If extensive seasonality, irregularities, known special 
causes, or variation in trends are present in the data, take those into account in the trend analysis. 
 
Guideline 5.2.7:  If part of an historical series is revised, data for both the old and the new series 
should be published for a suitable overlap period for the use of analysts. 
 
 
SECTION 6   REVIEW PROCEDURES  
 
Section 6.1   Review of Information Products 
  
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 6.1.1:  Conduct a content/subject-matter review of all information products that 
present a description or interpretation of results from the survey, such as analytic reports or 
“briefs.”  Select reviewers with appropriate expertise in the subject matter, operation, or 
statistical program discussed in the document.  Among the areas that reviewers should consider 
are the following: 
1. Subject-matter literature is referenced in the document if appropriate; 
2. Information is factually correct; and 
3. Information is presented clearly and logically, conclusions follow from analysis, and no 



anomalous findings are ignored. 
 
Guideline 6.1.2:  Conduct a statistical and methodological review of all information products.  
Select reviewers with appropriate expertise in the methodology described in the document.  
Among the tasks that reviewers should consider are the following: 
1. Review assumptions and limitations for accuracy and appropriateness; 
2. Ensure that appropriate statistical methods are used and reported; 
3. Review calculations and formulas for accuracy and statistical soundness; 
4. Review data and presentations of data (e.g., tables) for disclosure risk, as necessary; 
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5. Review contents, conclusions, and technical (statistical and operational areas) 
recommendations to ensure that they are supported by the methodology used; and 



6. Ensure that data sources and technical documentation, including data limitations, are 
included or referenced. 



 
Guideline 6.1.3: Review all information products that will be disseminated electronically for 
compliance with Section 508 of the U.S. Rehabilitation Act (29 U.S.C. § 794d ) for accessibility 
by persons with disabilities.  Ensure that any product that is disseminated via special software is 
tested for accessibility and interpretability prior to dissemination. 
 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Section 7.1   Releasing Information 
 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Key Terms:  estimate, forecast, key variables, model, nonsampling error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.1.1:  Dissemination procedures for major information products include the 
following:  
1. Develop schedule and mode for the release of information products; 
2. Inform targeted audiences; and 
3. Ensure equivalent, timely access to all users.  
 
Guideline 7.1.2:  Protect information against any unauthorized prerelease, and release 
information only according to established release procedures. 
   
Guideline 7.1.3:  If revisions to estimates are planned, establish a schedule for anticipated 
revisions, make it available to users, and identify initial releases as preliminary.  
 
Guideline 7.1.4:  Establish a policy for handling unscheduled corrections due to previously 
unrecognized errors.  The policy may include threshold criteria (e.g., the correction will change a 
national level total value by more than one percent or a regional value by more than five 
percent) identifying conditions under which data will be corrected and redisseminated.  
 
Guideline 7.1.5:  When information products are disseminated, provide users access to the 
following information:  
1. Definitions of key variables; 
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2. Source information, such as a survey form number and description of methodology used to 
produce the information or links to the methodology; 



3. Quality-related documentation such as conceptual limitations and nonsampling error; 
4. Variance estimation documentation; 
5. Time period covered by the information and units of measure; 
6. Data taken from alternative sources;  
7. Point of contact to whom further questions can be directed; 
8. Software or links to software needed to read/access the information and installation/operating 



instructions, if applicable;  
9. Date the product was last updated; and 
10. Standard dissemination policies and procedures. 
 
Guideline 7.1.6:  For information products derived using models, adhere to the following:  
1. Clearly identify forecasts and derived estimates ; and  
2. Make descriptions of forecasting models or derivation procedures accessible from the 



product along with any available evaluation of its accuracy.  
 
Guideline 7.1.7:  Include criteria for instances when information will not be publicly 
disseminated (e.g., underlying data are of insufficient quality) in the agency’s standard 
dissemination policies and procedures. 
 
For more information on electronic dissemination of statistical data, see FCSM Statistical Policy 
Working Paper 24, Electronic Dissemination of Statistical Data. 
 
 
Section 7.2   Data Protection and Disclosure Avoidance for Dissemination 
 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Key Terms:  confidentiality, data protection, disclosure  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.2.1:  For survey information collected under a pledge of confidentiality, employ 
sufficient procedures and mechanisms to protect any individually-identifiable data from 
unauthorized disclosure.   
 
Guideline 7.2.2:  Do not publicly reveal parameters associated with disclosure limitation rules.   



 
For more information, see FCSM Statistical Policy Working Paper 22, Report on Statistical 
Disclosure Limitation Methodology, and forthcoming OMB guidance on the Confidential 
Information Protection and Statistical Efficiency Act of 2002 (CIPSEA).  
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Section 7.3   Survey Documentation 
 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
 
Key Terms: coverage, editing, imputation, instrument, nonsampling error, response rates, 
sampling error, sampling unit, strata, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.3.1:  Survey system documentation includes all information necessary to analyze 
the data properly.   Along with the final data set, documentation, at a minimum, includes the 
following: 
1. OMB Information Collection Request package; 
2. Description of variables used to uniquely identify records in the data file; 
3. Description of the sample design, including strata and sampling unit identifiers to be used for 



analysis;  
4. Final instrument(s) or a facsimile thereof for surveys conducted through a computer-assisted 



telephone interview (CATI) or computer-assisted personal interview (CAPI) or Web 
instrument that includes the following: 
• All items in the instrument (e.g., questions, check items, and help screens); 
• Items extracted from other data files to prefill the instrument (e.g., dependent data from a 



prior round of interviewing); and  
• Items that are input to the post data collection processing steps (e.g., output of an 



automated instrument);   
5. Definitions of all variables, including all modifications; 
6. Data file layout; 
7. Descriptions of constructed variables on the data file that are computed from responses to 



other variables on the file;  
8. Unweighted frequency counts; 
9. Description of sample weights, including adjustments for nonresponse and benchmarking 



and how to apply them; 
10. Description of how to calculate variance estimates appropriate for the survey design; 
11. Description of all editing and imputation methods applied to the data (including evaluations 



of the methods) and how to remove imputed values from the data;  
12. Descriptions of known data anomalies and corrective actions; 
13. Description of the magnitude of sampling error associated with the survey; 
14. Description of the sources of nonsampling error associated with the survey (e.g., coverage, 



measurement) and evaluations of these errors; 
15. Comparisons with independent sources, if available; 
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16. Overall unit response rates (weighted and unweighted) and nonresponse bias analyses (if 
applicable); and 



17. Item response rates and nonresponse bias analyses, (if applicable). 
 
Guideline 7.3.2:  To ensure that a survey can be replicated and evaluated, the agency’s internal 
archived portion of the survey system documentation, at a minimum, must include the following: 
1. Survey planning and design decisions, including the OMB Information Collection Request 



package; 
2. Field test design and results; 
3. Selected sample; 
4. Sampling frame; 
5. Justifications for the items on the survey instrument, including why the final items were 



selected; 
6. All instructions to respondents and/or interviewers either about how to properly respond to a 



survey item or how to properly present a survey item; 
7. Description of the data collection methodology; 
8. Sampling plan and justifications, including any deviations from the plan; 
9. Data processing plan specifications and justifications;  
10. Final weighting plan specifications, including calculations for how the final weights were 



derived, and justifications; 
11. Final imputation plan specifications and justifications; 
12. Data editing plan specifications and justifications;  
13. Evaluation reports; 
14. Descriptions of models used for indirect estimates and projections; 
15. Analysis plans; 
16. Time schedule for revised data; and 
17. Documentation made publicly available in conjunction with the release of data.  
 
Guideline 7.3.3:  For recurring surveys, produce a periodic evaluation report, such as a 
methodology report, that itemizes all sources of identified error.  Where possible, provide 
estimates or bounds on the magnitudes of these errors; discuss the total error model for the 
survey; and assess the survey in terms of this model. 
 
Guideline 7.3.4:  Retain all survey documentation according to appropriate Federal records 
disposition and archival policy. 
 
For more information on measuring and reporting sources of errors in surveys, see FCSM 
Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in Surveys. 
 
 
Section 7.4   Documentation and Release of Public-Use Microdata 
 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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Key Terms:  microdata, public-use microdata, record layout, stage of the data collection 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  



Guideline 7.4.1: Provide complete documentation for all data files.  See Section 7.3 for 
additional information on file documentation.   



Guideline 7.4.2:  Provide a file description and record layout for each file.  All variables must be 
clearly identified and described.  



Guideline 7.4.3:  Make all microdata products and documentation accessible by users with 
generally available software. 



Guideline 7.4.4:  Clearly identify all imputed values on the data file.  



Guideline 7.4.5:  Release public-use microdata as soon as practicable to ensure timely 
availability for data users.   



Guideline 7.4.6:  Retain all microdata products and documentation according to appropriate 
Federal records disposition and archival policy.  Archive data with the National Archives and 
Records Administration and other data archives, as appropriate, so that data are available for 
historical research in future years.   
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APPENDIX  DEFINITIONS OF KEY TERMS 



 
 



 -B- 
Bias is the systematic deviation of the survey estimated value from the true population value.  
Bias refers to systematic errors that can occur with any sample under a specific design.  
Bonferroni adjustment is a procedure for guarding against an increase in the probability of a 
Type I error when performing multiple significance tests.  To maintain the probability of a Type 
I error at some selected value alpha, each of the m tests to be performed is judged against a 
significance level, alpha/m. 
A bridge study continues an existing methodology concurrent with a new methodology for the 
purpose of examining the relationship between the new and old estimates. 
 
 
-C- 
Coding involves converting information into numbers or other symbols that can be more easily 
counted and tabulated. 
Cognitive interviews are used to develop and refine questionnaires.  In a typical cognitive 
interview, respondents report aloud everything they are thinking as they attempt to answer a 
survey question. 
A collection of information is defined in the Paperwork Reduction Act as the obtaining, 
causing to be obtained, soliciting, or requiring the disclosure to an agency, third parties or the 
public of information by or for an agency by means of identical questions posed to, or identical 
reporting, recordkeeping, or disclosure requirements imposed on, ten or more persons, whether 
such collection of information is mandatory, voluntary, or required to obtain or retain a benefit. 
Confidentiality involves the protection of individually-identifiable data from unauthorized 
disclosures. 
A consistent data series maintains comparability over time by keeping an item fixed, or by 
incorporating appropriate adjustment methods in the event an item is changed.  
Covariance is a characteristic that indicates the strength of relationship between two variables. It 
is the expected value of the product of the deviations of two random variables, x and y from their 
respective means.   
Coverage refers to the extent to which all elements on a frame list are members of the 
population, and to which every element in a population appears on the frame list once and only 
once.  
Coverage error refers to the discrepancy between statistics calculated on the frame population 
and the same statistics calculated on the target population. Undercoverage errors occur when 
target population units are missed during frame construction, and overcoverage errors occur 
when units are duplicated or enumerated in error. 
A crosswalk study delineates how categories from one classification system are related to 
categories in a second classification system.  
A cross-sectional sample survey is based on a representative sample of respondents drawn from 
a population at one point in time. 
Cross-sectional imputations are based on data from a single time period.  
Cross-wave imputations are imputations based on data from multiple time periods. For 
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example, a cross-sectional imputation for a time 2 salary could simply be a donor’s time 2 
salary. Alternatively, a cross-wave imputation could be the change in a donor's salary from time 
1 to time 2 multiplied by the time 1 nonrespondent’s salary. 
A cut-off sample is a nonprobability sample that consists of the units in the population that have 
the largest values of a key variable (frequently the variable of interest from a previous time 
period).  For example, a 90% cut-off sample consists of the largest units accounting for at least 
90% of the population total of the key variable.  Sample selection is usually done by sorting the 
population in decreasing order by size, and including units in the sample until the percent 
coverage exceeds the established cut-off. 
 
 
-D- 
Data protection involves techniques that are used to insure that confidential individually-
identifiable data are not disclosed.  
Data series are repeated collections of sequential cross-sectional or longitudinal data 
characteristics of the target population over time. 
The design effect (DEFF) is the ratio of the true variance of a statistic (taking the complex 
sample design into account) to the variance of the statistic for a simple random sample with the 
same number of cases. Design effects differ for different subgroups and different statistics; no 
single design effect is universally applicable to any given survey or analysis. 
Direct survey-based estimates are intended to achieve efficient and robust estimates of the true 
values of the target populations, based on the sample design and resulting survey data. 
Disclosure means the public release of individually-identifiable data. 
Dissemination is any agency initiated or sponsored distribution of information to the public. 
Domain refers to a defined universe or a subset of the universe with specific attributes, e.g., 
knowledge, skills, abilities, attitudes, interests, lines of business, size of operations, etc. 
 
 
-E- 
Editing is the data-processing activity aimed at detecting and correcting errors.  
Effect size refers to the standardized magnitude of the effect or the departure from the null 
hypothesis. For example, the effect size may be the amount of change over time, or the 
difference between two population means, divided by the appropriate population standard 
deviation. Multiple measures of effect size can be generated (e.g., standardized differences 
between means, correlations, and proportions). 
The effective sample size, as used in the design phase, is the sample size under a simple random 
sample design that is equivalent to the actual sample under the complex sample design. In the 
case of complex sample designs, the actual sample size is determined by multiplying the 
effective sample size by the anticipated design effect.  
An eligible sample unit is a unit selected for a sample that is confirmed to be a member of the 
target population.   
Estimates result from the process of providing a numerical value for a population parameter on 
the basis of information collected from a survey and/or other sources. 
Estimation is the process of using data from a survey and/or other sources to provide a value for 
an unknown population parameter (such as a mean, proportion, correlation, or effect size), or to 
provide a range of values in the form of a confidence interval.  
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Estimation error is the difference between a survey estimate and the true value of the parameter 
in the target population. 
 
 
-F- 
In a field test, all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
A focus group involves a semi structured group discussion of a topic. 
Forecasts involve the specific projection that an investigator believes is most likely to provide 
an accurate prediction of a future value of some process. 
A frame is a mapping of the universe elements (i.e., sampling units) onto a finite list (e.g., the 
population of schools on the day of the survey). 
The frame population is the set of elements that can be enumerated prior to the selection of a 
survey sample.  
 
 
-H- 
Hypothesis testing draws a conclusion about the tenability of a stated value for a parameter. For 
example, sample data may be used to test whether an estimated value of a parameter (such as the 
difference between two population means) is sufficiently different from zero that the null 
hypothesis, designated H0 (no difference in the population means), can be rejected in favor of the 
alternative hypothesis, H1 (a difference between the two population means).  
 
 
-I- 
Imputation is the procedure for entering a value for a specific data item where the response is 
missing or unusable.  
Individually-identifiable data refers specifically to data from any list, record, response form, 
completed survey, or aggregation from which information about particular individuals or their 
organizations may be revealed by either direct or indirect means. 
Instrument refers to an evaluative device that includes tests, scales, and inventories to measure a 
domain using standardized procedures. It is commonly used when conducting surveys to refer to 
the device used to collect data, such as a questionnaire or data entry software. 
Item nonresponse occurs when a respondent fails to respond to one or more relevant item(s) on 
a survey.  
 
 
-K- 
Key variables include survey-specific items for which aggregate estimates are commonly 
published from a study. They include, but are not restricted to, variables most commonly used in 
table row stubs. Key variables also include important analytic composites and other policy-
relevant variables that are essential elements of the data collection. They are first defined in the 
initial planning stage of a survey, but may be added to as the survey and resulting analyses 
develop. For example, a study of student achievement might use gender, race-ethnicity, 
urbanicity, region, and school type (public/private) as key reporting variables.  
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-L- 
A longitudinal sample survey follows the experiences and outcomes over time of a 
representative sample of respondents (i.e., a cohort). 
Longitudinal analysis involves the analysis of data from a study in which subjects are measured 
repeatedly over time. 
 
 
-M- 
Response to a mandatory survey is required by law. 
Measurement error is the difference between observed values of a variable recorded under 
similar conditions and some fixed true value (e.g., errors in reporting, reading, calculating, or 
recording a numerical value).  Response bias is the deviation of the survey estimate from the true 
population value that is due to measurement error from the data collection.  Potential sources of 
response bias include the respondent, the instrument, and the interviewer.   
A microdata file includes the detailed responses for individual respondents. 
The minimum substantively significant effect (MSSE) is the smallest effect, that is, the 
smallest departure from the null hypothesis, considered to be important for the analysis of key 
variables. The minimum substantively significant effect is determined during the design phase. 
For example, the planning document should provide the minimum change in key variables or 
perhaps, the minimum correlation, r, between two variables that the survey should be able to 
detect for a specified population domain or subdomain of analytic interest. The MSSE should be 
based on a broad knowledge of the field, related theories, and supporting literature.  
Missing at random, for a given survey variable, refers to a situation in which the probability 
that a unit is missing that variable is independent of its value, but may not be independent of 
another variable being measured. 
Missing completely at random occurs when values are missing because individuals drop out of 
a study in a process that is independent of both the observed measurements and those that would 
have been available had they not been missing. 
A model is a formalized set of mathematical expressions quantifying the process assumed to 
have generated a set of observations. 
A model-based estimate is produced by a model. 
Model-based samples are selected to achieve efficient and robust estimates of the true values of 
the target populations under a chosen working model.  
Model validation involves testing a model's predictive capabilities by comparing the  
model results to "known" sources of empirical data. 
Multiple comparisons involve a detailed examination of the differences among a set of means. 
Multivariate analysis is a generic term for many methods of analysis that are used to investigate 
multivariate data. 
Multivariate data include data for which each observation consists of values for more than one 
random variable. 
Multivariate modeling provides a formalized mathematical expression of the process assumed 
to have generated the observed multivariate data. 
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-N- 
Nonprobabilistic methods—see “”probabilistic methods.”  
Nonresponse bias occurs when the observed value deviates from the population parameter due 
to differences between respondents and nonrespondents. Nonresponse bias may occur as a result 
of not obtaining 100 percent response from the selected cases.  
Nonresponse error is the overall error observed in estimates caused by differences between 
respondents and nonrespondents.  It consists of a variance component and nonresponse bias. 
Nonsampling error includes measurement errors due to interviewers, respondents, instruments, 
and mode; nonresponse error; coverage error; and processing error. 
 
 
-O- 
Overall unit nonresponse reflects a combination of unit nonresponse across two or more levels 
of data collection, where participation at the second stage of data collection is conditional upon 
participation in the first stage of data collection.  
 
 
-P- 
The p value is the probability of the observed data’s showing a more extreme value than the 
result, when there is no effect in the population. 
In a pilot test, a laboratory or a very small-scale test of a questionnaire or procedure is 
conducted. 
Population—see “target population.”  
Post-stratification is applied to survey data, in which sample units are stratified after data 
collection using information collected in the survey and auxiliary information to adjust weights 
to population control totals. 
The power (1 – b) of a test is defined as the probability of rejecting the null hypothesis when a 
specific alternative hypothesis is assumed. For example, with b = 0.20 for a particular alternative 
hypothesis, the power is 0.80, which means that 80 percent of the time the test statistic will fall 
in the rejection region if the parameter has the value specified by the alternative hypothesis.  
Precision of survey results refers to how closely the results from a sample can reproduce the 
results that would be obtained from a complete count (i.e., census) conducted using the same 
techniques. The difference between a sample result and the result from a complete census taken 
under the same conditions is an indication of the precision of the sample result. 
A survey pretest involves experimenting with different components of the questionnaire or 
survey design or operationalization prior to full-scale implementation. This may involve pilot 
testing, that is a laboratory or a very small-scale test of a questionnaire or procedure, or a field 
test in which all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
Probabilistic methods for survey sampling are any of a variety of methods for sampling that 
give a known, non-zero, probability of selection to each member of the target population.  The 
advantage of probabilistic sampling methods is that sampling error can be calculated.  Such 
methods include: random sampling, systematic sampling, and stratified sampling.  They do not 
include: convenience sampling, judgment sampling, quota sampling, and snowball sampling. 
Probability of selection in a survey is the probability that a given sampling unit will be selected, 
based on the probabilistic methods used in sampling. 
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A projection is an estimate of a future value of a characteristic based on current trends. 
A public-use data file or public-use microdata file includes a subset of data that have been 
coded, aggregated, or otherwise altered to mask individually-identifiable information, and thus is 
available to all external users. Unique identifiers, geographic detail, and other variables that 
cannot be suitably altered are not included in public-use data files.  
  
 
-Q- 
Quality assurance processing includes any procedure or method that is aimed at maintaining or 
improving the reliability or validity of the data. 
 
  
-R- 
Raking is a multiplicative weighting technique that uses iterative proportional fitting.  That is, 
weights are obtained as the product of a number of factors contributed by auxiliary variables. 
In ratio estimation, an auxiliary variate xi, correlated with yi, is obtained for each unit in the 
sample.  The population total X of the xi must be known.  In practice, xi is often the value of yi at 
some previous time when a complete census was taken.  The goal is to obtain increased precision 
by taking advantage of the correlation between yi and xi.  The ratio estimate of Y, the population 
total of yi, is YR = (y/x), where y and x are the sample totals of yi and xi, respectively. 
A record layout is a description of the data elements on the file (variable names, data types, and 
length of space on the file) and their physical locations. 
Required response items include the minimum set of items required for a case to be considered 
a respondent.  
Respondent burden is the estimated total time and financial resources expended by the survey 
respondent to generate, maintain, retain, and provide survey information. 
A response analysis survey is a study of the capability of respondents to accurately provide the 
data requested for a survey.   
Response bias is the deviation of the survey estimate from the true population value that is due 
to measurement error from the data collection.  Potential sources of response bias include the 
respondent, the instrument, and the interviewer.   
Response rates calculated using base weights measure the proportion of the sample frame that is 
represented by the responding units in each study.  
 
 
-S- 
Sampling error is the error associated with nonobservation, that is, the error that occurs because 
all members of the frame population are not measured. It is the error associated with the 
variation in samples drawn from the same frame population. The sampling error equals the 
square root of.the variance. 
 
Sampling units are the basic components of a sample frame.  Everything covered by a sample 
frame must belong to one definite sampling unit, or have a measurable probability of belonging 
to a specific unit. The sampling unit may contain, for example, defined areas, houses, people, or 
businesses.  
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Sensitivity analysis is designed to determine how the variation in the output of a model 
(numerical or otherwise) can be apportioned, qualitatively or quantitatively, to changes in input 
parameter values and assumptions.  This type of analysis is useful in ascertaining the capability 
of a given model, as well its robustness and reliability. 
Stage of data collection includes any stage or step in the sample identification and data 
collection process in which data are collected from the identified sample unit. This includes 
information obtained that is required to proceed to the next stage of sample selection or data 
collection (e.g., school district permission for schools to participate or schools providing lists of 
teachers for sample selection of teachers). 
Standard error is the standard deviation of the sampling distribution of a statistic.  Although the 
standard error is used to estimate sampling error, it includes some nonsampling error. 
Strata are created by partitioning the frame and are generally defined to include relatively 
homogeneous units within strata.  
Statistical significance is attained when a statistical procedure applied to a set of observations 
yields a p value that exceeds the level of probability at which it is agreed that the null hypothesis 
will be rejected. 
A statistical survey is a data collection whose purposes include the description, estimation, or 
analysis of the characteristics of groups, organizations, segments, activities, or geographic areas.  
A statistical survey may be a census or may collect information from a sample of the target 
population. 
Substitution is the process of supplementing the sample in an unbiased manner in order to 
ensure it continues to be representative of the population.  
A survey system is a set of individual surveys that are interrelated components of a data 
collection. 
 
-T- 
The target population is any group of potential sample units or persons, businesses, or other 
entities of interest. 
The total mean square error is a measure of the combined overall effect of sampling and 
nonsampling error on the estimate. 
Type I error is made when the tested hypothesis, H0, is falsely rejected when in fact it is true. 
The probability of making a Type I error is denoted by alpha (α). For example, with an alpha 
level of 0.05, the analyst will conclude that a difference is present in 5 percent of tests where the 
null hypothesis is true. 
 
 
-U- 
Unit nonresponse occurs when a respondent fails to respond to all required response items (i.e., 
fails to fill out or return a data collection instrument).  
A universe survey involves the collection of data covering all known units in a population (i.e., a 
census). 
Usability testing in surveys is the process whereby a group of representative users are asked to 
interact and perform tasks with survey materials, e.g., computer-assisted forms, to determine if 
the intended users can carry out planned tasks efficiently, effectively, and satisfactorily.   
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-V- 
Validation studies are conducted to independently verify that the data collection methodology 
employed will obtain accurate data for the concept studied.   
Validity is the degree to which an estimate is likely to be true and free of bias (systematic 
errors). 
Variance or variance estimates— The variance is a measure based on the deviations of 
individual scores from the mean. However, simply summing the deviations will result in a value 
of 0.  To get around this problem the variance is based on squared deviations of scores about the 
mean.  When the deviations are squared, the rank order and relative distance of scores in the 
distribution is preserved while negative values are eliminated.  Then to control for the number of 
subjects in the distribution, the sum of the squared deviations, S(X - `X), is divided by N 
(population) or by N - 1 (sample).  The result is the average of the sum of the squared deviations. 
Response to a voluntary survey is not required by law. 
 
 
-W- 
A wave is a round of data collection in a longitudinal survey (e.g., the base year and each 
successive followup are each waves of data collection). 
Weights are the inverse of the probability of selection in most probabilistic surveys.  However, 
in the case of establishment surveys, the weights most frequently represent the estimated 
proportion that the responding establishments represent of the total industry. Weights may be 
adjusted for nonresponse.   
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 



OFFICE OF THE ADMINISTRATIVE LAW JUDGES 
Washington, D.C. 



 



 
In the Matter of 
 
ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 
 



Respondent. 



 
 



Docket No. 9358 
 
 



PUBLIC 



  



 
 



RESPONDENT ECM BIOFILM’S OPPOSITION TO COMPLAINT COUNSEL’S 
MOTION TO COMPEL DISCOVERY WRONGLY WITHHELD BY DR. DAVID 



STEWART 



 Respondent ECM BioFilms hereby opposes Complaint Counsel’s above-referenced 



motion (“Motion”).  ECM’s document production is complete, and there are no grounds to 



compel the requested information under Rules 3.31, 3.37, or 3.38.  ECM does not possess the 



information sought and has explained that Complaint Counsel’s proper resort is to subpoena the 



party with the documents, California Survey Research Services, Inc. (“CSRS”).  The motion is 



thus misguided because it asks this Court to compel production of information possessed by a 



non-party via a document production request to a party.  ECM’s expert witnesses (as well as 



research firms hired by experts) are not ECM “agents,” and the information Complaint Counsel 



seeks is therefore beyond the purview of Rule 3.37.  Although ECM pledged not to oppose a 



subpoena to CSRS, Complaint Counsel charged forward instead with its motion in an 



unsupported effort to profit from so-called discovery deficiencies.  Because ECM has no ability 



to obtain the information Complaint Counsel seeks, Complaint Counsel cannot meet its burden to 



show that the documents fall within ECM’s obligations under Rule 3.37(a)-(b), and the motion 
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should be denied.  Indeed if the motion were granted ECM could not comply because ECM does 



not have the documents or the legal right to them.  Indeed, an absurd result would follow; ECM 



would have to move for leave to subpoena the documents from CSRS.  This then leads to the 



logic of having Complaint Counsel do what they should have from the start:  Just subpoena the 



documents directly from the party that has them, CSRS. 



 



BACKGROUND 



 ECM retained Dr. David Stewart1 to provide expert testimony concerning, inter alia, 



public perception of “biodegradable” claims in the marketplace.  See RXA:1 at 70:25–76:2.  To 



that end, Dr. Stewart surveyed end-consumers to measure perceptions of “biodegradable” claims. 



See RXA:1 at 71:24–72:15.  He will testify based on a well-designed telephone survey that there 



is no shared understanding among even a significant minority of consumers as to what 



biodegradation means, and that the public generally lacks sufficient information to interpret or 



assess biodegradable claims.  See RXA:1 at 69:24–70:1.  Thus, consumers have no shared 



understanding of a specific expected “rate” of biodegradation in plastic products (e.g, the 



posited, arbitrarily selected one year in Complaint Counsel's contrived definition of 



biodegradation), and any such requirement is, at a minimum, arbitrary and capricious.  See 



RXA:1 at 13:25–14:8.    



 To supplement his other surveys, Dr. Stewart sought to measure whether ECM’s direct 



customers (i.e., the manufacturers to who ECM exclusively sells its additive) have a shared 



                                                 
1 Dr. Stewart is a Ph.D. in personality psychology, and the President’s Professor of 



Marketing and Law at Loyola Marymount University.  He has been qualified as an expert in 
federal and state court, and used by the Federal trade Commission repeatedly as an expert on 
consumer perception. 











PUBLIC DOCUMENT 



3 



understanding of the terminology used in this case, and reason for the purchase of biodegradable 



technology.  He designed a pilot study that involved a telephone survey of plastics companies.  



See RXA:1 at 195:14–16.  He needed a pool of subjects known to purchase this type of 



technology.  To conserve resources and research costs, ECM provided a list of approximately 



150 former and current customers.  See RXA:1 at 304:25–305:1.  ECM produced that document 



to Complaint Counsel as part of its Rule 3.31A(c) disclosures on June 18, 2014.  RXA:1 at 



272:2–12; RXA:3; RXA ¶¶ 2-3.  ECM also produced two other customer lists, which ECM had 



given to Dr. Stewart, to Complaint counsel when due under the Scheduling Order.  See RXA ¶ 3. 



 Dr. Stewart hired an independent third-party to perform the pilot survey, CSRS, in 



California.  See RXA:1 at 217:18–20.  Complaint Counsel received all data concerning Dr. 



Stewart’s studies.  On its own, CSRS selected a random group of businesses from the list of 150 



that Stewart provided (and that Complaint Counsel also received).  See RXA:1 at 273:23–



274:24.  The point of the “pilot” study was to test the feasibility of the study model, to wit, to 



gauge (1) the labor required to connect with survey respondents and (2) respondent’s willingness 



to participate.  See RXA:1 at 305:9–306:8.  As Complaint Counsel apparently recognized (Mot. 



at 2), the response rate was not significantly high, and in almost twenty hours of labor, survey 



responses were recorded for just ten participants, revealing the costs of a full study to be 



prohibitive.  See RXA:1 at 209:21-25.  Nonetheless, the pilot study favors ECM’s position 



because it affirms that manufacturers, like end-consumers, are hopelessly varied in their 



perceptions of key terminology.  See RXA:1 at 223:2–8.  For instance, when asked about 



timelines for degradation, some customers cited test standards that have no specified rates, like 



the ASTM D5511.  See RXA:1 at 221:14–18.   
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 The key here is that neither Dr. Stewart nor ECM were given the names of the study 



participants that CSRS contacted.  See RXA:1 at 272:22–273:20.  Responses were blinded by 



CSRS, and given to Dr. Stewart with codes instead of names.  See RXA:1 274:2–5.  Dr. Stewart 



testified credibly that he never received the specific names of the survey participants, as doing so 



would violate his ethical duties.  See RXA:1 at 196:18–22; 272:22–273:2.  ECM never possessed 



the information.  See RXA:1 at 273:19–20.  There is no evidence that Dr. Stewart relied on the 



customer names in any capacity when forming his opinions in this case, or that the names were 



relevant to his analysis.   



ARGUMENT 



1. ECM Has No Obligation To Produce Documents that Are Not In Its Custody, 
Control, or Possession 
 
ECM was not obligated to secure the names of pilot survey participants under Complaint 



Counsel’s prior document production requests.  Those names are the narrow focus of this 



dispute.  Complaint Counsel seeks relief under Rule 3.31(e), arguing that ECM had a duty to 



supplement prior discovery productions.2  Complaint Counsel’s Motion suffers from at least two 



fatal flaws because it seeks Rule 3.31A expert materials that ECM does not have.   



First, the scope of expert discovery is governed by Rule 3.31A(c), and, so, Complaint 



Counsel’s Rule 3.37 requests at the start of this case do not impose heightened standards on 



ECM apart from those in Rule 3.31A and Paragraph 19 of the Scheduling Order.  Otherwise, 



ECM would have had an obligation to produce Dr. Stewart’s material on a rolling basis well 



before ECM was obligated to produce expert material under the Scheduling Order.  That 



                                                 
2 Rule 3.31(e) requires parties to “supplement or correct … disclosure[s] to include 



information thereafter acquired…”  16 C.F.R. § 3.31(e) (emphasis added).  ECM has never 
“acquired” the information Complaint Counsel seeks. 











PUBLIC DOCUMENT 



5 



construction is inconsistent with the orderly approach to expert discovery specified in the Court’s 



Scheduling Order.  Extrapolating fact discovery requests into the expert sphere would nullify the 



relevant provisions of Rule 3.31A that limit expert disclosures. 



Second, files possessed by an expert’s independent contractor (here CSRS) are not within 



ECM’s custody, control, or possession.  That information is not subject to a Rule 3.37 request 



(and, in any event, could not be produced by ECM because ECM does not possess the files).  See 



16 C.F.R. § 3.37(a).  Rule 3.37 requests, like those enumerated in Complaint Counsel’s motion 



(Mot. at 4), are issued to “another party” and reach documents “in the possession, custody, or 



control of the party upon whom the request is served…”  Id. (emphasis added).  The burden to 



show documents are within a party’s control, custody, or possession lies with Complaint 



Counsel.  See Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143, 147 (S.D.N.Y. 2011); In re Flag 



Telecom Holdings, Ltd. Securities Litigation, 236 F.R.D. 177, 180 (S.D.N.Y. 2006).  Federal 



courts have consistently held that documents are within a party’s “possession, custody, or 



control” if the party has actual possession, custody, or control, or has the legal right to obtain the 



documents on demand.  See National Academy of Recording Arts & Sciences, Inc. v. On Point 



Events, LP, 256 F.R.D. 678, 680 n.1 (C.D. Cal. 2009) (collecting cases).  Thus, for instance, 



“[w]hile a patient may be able to request medical records from a physician, the records are not 



sufficiently within the patient’s control” to qualify under Federal Rule 34 document request.  See 



Ayers v. Continental Cas. Co., 2007 WL 2156553, at *5 (N.D. W.Va. 2007); Clark v. Vega 



Wholesale Inc., 181 F.R.D. 470, 472 (D. Nev. 1998). 



ECM has no contractual relationship with CSRS.  Dr. Stewart hired CSRS to perform 



survey research.  Dr. Stewart was retained by ECM’s attorneys, who, in turn, are retained by 
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ECM.  Without any contractual, employee, or agency relationship, ECM cannot compel CSRS to 



turn over documents.  ECM lacks control, custody, and possession of the information.   



Complaint Counsel makes no attempt to dispute that point.  Instead, they argue (without 



legal support) that ECM has “control” over CSRS’s information because Dr. Stewart is ECM’s 



agent, and he has “control.”3  Not so on both accounts.  An expert witness “is not the sponsoring 



party’s agent merely because he is retained as its expert witness.”  Glendale Fed. Bank, F.S.B. v. 



U.S., 39 Fed. Cl. 422, 424 (1997).  “Despite the fact that one party retained and paid for the 



services of an expert witness, expert witnesses are supposed to testify impartially in the sphere of 



their expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (“[s]ince an 



expert witness is not subject to the control of the party opponent with respect to consultation and 



testimony he or she is hired to give, the expert witness cannot be deemed an agent”) (emphasis 



added); see Restatement (Second) of Agency § 1 cmt. 1 (1958) (“The relation of agency is created 



as the result of conduct by two parties manifesting that one of them is willing for the other to act 



for him subject to his control, and that the other consents so to act”) (emphasis added).4  



ECM has neither possession nor any right, authority, or ability to obtain CSRS’s 



information on demand, either directly or through Dr. Stewart.  Dr. Stewart perceives an inherent 



ethical issue in producing that information.  Dr. Stewart has a reasonable basis for his concerns.  



The Reference Manual on Scientific Evidence explains that “[t]he use of survey results in a legal 



                                                 
3 Complaint Counsel’s support here is a single unarticulated reference to the term “agent” 



in a prior ECM motion.  See Mot. at 5 n.17.  Complaint Counsel does not mention that, 
throughout that referenced motion and in correspondence between the parties, ECM consistently 
advanced the proper position that expert witnesses are not “agents” for discovery.  See RXA:2 
(stating to Complaint Counsel that “[a]t the outset, your experts are not your agents for purposes 
of litigation”).    



4 See also Selvidge v. United States, 160 F.R.D. 153, 155-56 (D. Kan. 1995); Van 
Blargan v. Williams Hospitality Corporation, 754 F.Supp. 246, 248 (D.P.R.1991). 
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proceeding does not relieve the Survey Research Organization of its ethical obligation to 



maintain in confidence all Respondent-identifiable information or lessen the importance of 



Respondent anonymity.”  FEDERAL JUDICIAL CENTER ET AL., REFERENCE MANUAL ON SCIENTIFIC 



EVIDENCE, 417, (3d ed. 2011); see also Applera Corp. v. M.J. Research Inc., 389 F. Supp. 2d 



344, 350 (D. Conn. 2005) (“The Reference Manual for Scientific Evidence published by the 



Federal Judicial Center instructs that, because of such ethical obligations, identifying information 



such as names and addresses should be removed from survey data before it is provided to 



opposing counsel.”).5 



   



2. ECM Has Fully Complied with Rules 3.37 and 3.31A 



Complaint Counsel spent considerable effort arguing that ECM failed to produce the list 



of customers given to Dr. Stewart, a point that is baseless.  In footnote 12 of its motion, 



Complaint Counsel wrote: 



ECM implied that it produced [the customer list] to Complaint Counsel as part 
of ECM’s initial disclosures.  This is false, as the document ECM produced 
last night is dated “Sunday, May 4, 2014.”  
 



See CC Mot. at 3 n.12; see also CC Mot. at 2 (arguing that “ECM, its counsel, and Dr. Stewart 



failed to produce the list of names to us”).  Complaint Counsel is incorrect.  ECM did include the 



“Sunday, May 4, 2014” file in its timely production.  See RXA ¶ 2-3.  Complaint Counsel’s 



essential point is that only “after his deposition, Dr. Stewart produced the May 4 list.”  Mot. at 3 



n.12.  That statement is also untrue.  There are no customer lists that ECM provided to Dr. 



Stewart that ECM did not also provide to Complaint Counsel in ECM’s June 18th Rule 3.31A(c) 



                                                 
5 See also RXA:4-11 (literature discussing confidentiality of survey participant 



identities). 
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production.  Complaint Counsel’s motion which is based on that theory of non-disclosure is 



therefore baseless.  ECM has fully and timely discharged its responsibility under Rule 3.31A(c). 



Moreover, ECM and its experts were under no obligation to affirmatively secure and 



produce the names of study participants in its Rule 3.31A production.  An expert is not required 



to produce documents that they do not rely upon or “consider” in supporting their expert opinion.  



See, e.g., Smith v. Jacobs Engineering Grp., Inc., 2008 WL 4264718, at *4 (N.D. Fla. 2008).  



ECM was only required to disclose “information furnished to a testifying expert that such expert 



generates, reviews, reflects upon, reads, and/or uses in connection with the formulation of his 



opinions, even if such information is ultimately rejected.”  Synthes Spine Co., Lp v. Walden, 232 



F.R.D. 460, 463 (E.D. Pa. 2005).   



Because Dr. Stewart never saw CSRS’s internal information, ECM had no obligation to 



produce same under Rule 3.31A(c) or Paragraph 19 of the Scheduling Order.  See RXA:1 at 



272:22–273:20.  Though Complaint Counsel may now want that information, the proper means 



to obtain the material is not through a baseless motion falsely alleging discovery deficiencies but 



a motion for leave to subpoena the materials from the non-party that possesses them, CSRS. 



 



3. A Rule 3.34(b) Subpoena is The Means to Reach Information Complaint Counsel 
Seeks 
 
The most logical and reasonable approach here was to seek leave to subpoena CSRS, the 



party in actual possession of the information.  Complaint Counsel noted in its Motion in footnote 



18 that “ECM offered not to oppose a subpoena to CSRS, knowing that CSRS will almost 



certainly move to quash.”  That statement is remarkable because it shows Complaint Counsel’s 



strategy here is to injure ECM rather than obtain the information.  ECM has no idea whether 



CSRS would move to quash the subpoena.  ECM offered not to oppose the subpoena, an act of 
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cooperation that was ostensibly intended to ensure Complaint Counsel could expeditiously 



retrieve the information.  More importantly, CSRS would only seek to quash a subpoena if they 



have an interest in preserving the privacy of that content.  Why would Complaint Counsel then 



presume that CSRS would voluntarily produce the information to ECM or Dr. Stewart?  The 



most efficient means here would have been to pursue a subpoena of CSRS, thus avoiding these 



legal disputes, particularly after ECM pledged not to oppose the subpoena.6 



 



 
 



Respectfully submitted, 
 



   /s/ Jonathan W. Emord   
       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 
 



DATED:  July 11, 2014. 



 



  



                                                 
6 Given that Complaint Counsel chose the more burdensome route, and pursued this 



punitive motion, ECM makes no representations that a future motion to subpoena CSRS would 
still be unobjectionable based, at least, on the timeline and burdens stemming from this instant 
delay. 
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CERTIFICATE OF SERVICE 



I hereby certify that on July 11, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  



 
One electronic copy to the Office of the Secretary through the e-filing system:  



Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 



One electronic courtesy copy to the Office of the Administrative Law Judge: 



The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 



One electronic copy to Counsel for Complainant: 
 



Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 



Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 



Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 



Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 
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I certify that I retain a paper copy of the signed original of the foregoing document that is 



available for review by the parties and adjudicator consistent with the Commission’s Rules. 



        



      
 Respectfully submitted, 



 
 
 
   /s/ Jonathan W. Emord    



       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 



 



DATED:  July 11, 2014 
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1   LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       8:54 A.M.
3
4                    DAVID STEWART, Ph.D.,
5         called as a witness by and on behalf of
6         the Plaintiff, being first duly sworn,
7         was examined and testified as follows:
8
9                      EXAMINATION



10 BY MR. COHEN:
11    Q.   Good morning, Dr. Stewart.
12    A.   Good morning.
13    Q.   My name is Jonathan Cohen.  I'm here on
14 behalf of Complaint Counsel at the Federal Trade
15 Commission.
16         I understand that you've been deposed a
17 number of times before.  I won't go over all the
18 rules.  I know you know them.  But if for any reason
19 you do have any questions or you need a break,
20 please let me know.  Okay?
21    A.   I will do that.  Thank you.
22    Q.   Did you personally write every word of your
23 expert report in this case?
24    A.   I believe so.  Yes.
25         MR. COHEN:  Let's mark as Exhibit 1 your
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1 expert report in this case.
2         (Plaintiff's Exhibit 1 was marked
3         for identification by the court
4         reporter and is attached hereto.)
5 BY MR. COHEN:
6    Q.   And, Professor Stewart, it is the fact, it
7 is the case, that what's been marked as Exhibit 1 is
8 your expert report in this case.  You can go ahead
9 and take a look.



10         On --
11    A.   Well, there's some coloring that I don't
12 believe was in your original report.
13    Q.   What coloring don't you believe was in the
14 original report?
15    A.   Well, there's some -- there's some text
16 that's in -- some of it is in red.  You know, I -- I
17 don't believe that that was in the original report,
18 so I'm not sure where -- where that --
19    Q.   Can you --
20    A.   -- may have come from, and it looks like
21 it's rather random.
22    Q.   It's possible there's just some eccentricity
23 with your copy.  Can you point me to a specific page
24 that has red on it?
25    A.   Oh, sure.  Well, if you look at page 5 under
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1 "Scope of Assignment," there's just a number of
2 places where there's sort of random red.  Doesn't
3 look like you've got red so --
4    Q.   Let me just -- that may be a feature of the
5 printer that was used, but I'll represent to you --
6    A.   Okay.
7    Q.   -- that this was a copy of the report that
8 was produced to us --
9    A.   Okay.



10    Q.   -- and it was printed out.  And I'll note as
11 well that it may be the case that there are blue
12 lines on certain footnotes that are links, and I'm
13 not sure whether were originally blue in the actual
14 report, but that's the way that the computer printed
15 them.
16    A.   Well, it looks -- with that caveat, it does
17 look as though it is the report that I wrote, minus
18 the -- minus the appendices, although the appendices
19 are identified at the back.
20    Q.   I direct you to page 9, and specifically,
21 the seventh sentence, which is in the middle of the
22 first paragraph.  It begins with the word
23 Similarly."
24             Similarly there have been periods
25         where large -- when large numbers of
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1         a population have believed in the
2         superiority or inferiority of
3         particular races.  Actions based on
4         such shared beliefs had not had happy
5         outcomes.  Shared beliefs among
6         consumers, especially when those
7         shared beliefs have little basis in
8         fact or personal expertise, are a
9         poor way to inform policy.



10         Did I read that correctly?
11    A.   You did.
12    Q.   Is policy based on shared beliefs amongst
13 consumers analogous to policies based on the
14 superiority or inferiority of particular races?
15         MR. AWERBUCH:  Objection.
16         THE WITNESS:  It's analogous in the sense
17 that it represents beliefs.  Whether it's beliefs
18 about races or beliefs about particular events or
19 beliefs about the state of the world, we're really
20 talking about beliefs.
21 BY MR. COHEN:
22    Q.   Is there anything the FTC does that you
23 would analogize to policies based on the superiority
24 or inferiority of particular races?
25    A.   Well, it appears to me in this action
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1 that's -- that's what's occurring, is that there is
2 an effort to make policy based on what people
3 believe, as opposed to any underlying science.
4    Q.   Why are shared beliefs amongst consumers a
5 poor way to inform policy?
6    A.   Because consumers believe many things that
7 are not true, and to the degree that there is an
8 underlying science or an underlying criterion, you'd
9 really like to call upon that in establishing



10 standards, not a set of arbitrary beliefs that are
11 shared by a group of people, that may have no basis
12 in fact and may -- may, in fact, be wrong.
13    Q.   Are you familiar with the FTC's Q-Ray
14 litigation?
15    A.   I don't think I am.
16    Q.   Then I'll ask you to assume that many
17 consumers believe that magnets have medicinal
18 benefits.
19         Do you understand the assumption I'm asking
20 you to make?
21    A.   I do.
22    Q.   And I'll further ask you to assume that tens
23 of thousands of consumers purchase magnets from a
24 company that marketed them as medicinally
25 beneficial.
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1         Do you understand that assumption as well?
2    A.   I do.
3    Q.   When the FTC initiated litigation on behalf
4 of those consumers, was that poor policy, in your
5 view?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I can't really answer that
8 without additional information.  The question would
9 become one of what was the source of those beliefs,



10 what did the company do.  Without more information,
11 I really can't give you an answer.
12 BY MR. COHEN:
13    Q.   And what additional information would you
14 need to be able to answer that?
15    A.   Well, as indicated, I -- I need to know what
16 the company does, I'd need to know something about
17 the underlying science, I would need to know
18 something about what the -- what the beliefs were,
19 what the basis for those beliefs were.
20    Q.   Let's assume that consumers had pre-existing
21 beliefs that magnets had medicinal benefits and the
22 company's marketing capitalized on those
23 pre-existing beliefs.
24         Again, given those assumptions, when the FTC
25 initiated litigation on behalf of those consumers,
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1 was that poor policy?
2    A.   Again, I would need to know a lot more of
3 the facts in that particular case.  How many
4 consumers shared that belief?  What was the source
5 of those beliefs?  How did the company capitalize on
6 those beliefs?
7    Q.   So it may be poor policy or it may not be
8 poor policy, depending on the specific facts; I
9 haven't given you sufficient information to make



10 that judgment?
11    A.   That's -- that's correct.  I mean, it would
12 need to be more than just the fact that there were
13 shared beliefs.
14    Q.   So shared beliefs alone is not sufficient?
15    A.   I don't believe so.
16    Q.   Are shared beliefs -- or strike that.
17         Why are shared beliefs among consumers a
18 poor way to inform policy when the shared beliefs
19 have little basis in personal expertise?
20    A.   Because you're essentially asking
21 individuals to offer an opinion, offer a statement
22 to inform some action, some policy, that may have
23 little or no basis in fact, in science.
24    Q.   You're aware, are you not, that the FTC
25 often brings cases against marketers making
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1 unsubstantiated medical claims?
2    A.   I am aware of that.
3    Q.   You would agree, would you not, that most
4 consumers do not have personal experience or
5 expertise in medicine; correct?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I would agree with that, too.
8 BY MR. COHEN:
9    Q.   There's no requirement that consumers have



10 personal expertise for an unsubstantiated medical
11 claim to violate the FTC Act, is there?
12    A.   No, there's not.
13    Q.   And, in fact, people without the personal
14 experience necessary to evaluate claims like those
15 are precisely the people whom the FTC Act protects,
16 isn't it?
17    A.   It's part of what the FTC Act is intended to
18 protect; that's correct.  That's people who do not
19 have the expertise to evaluate a specific claim that
20 was, in fact, factually incorrect.
21    Q.   Is it your role as an expert in this case to
22 opine regarding what policies the Commission should
23 or should not adopt?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  I believe that part of my role
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1 here is -- is to opine on that, largely because --
2 my understanding of the case is it's quite an
3 unusual case in the sense that there is a policy
4 making component of this case, as well as an issue
5 of whether something is deceptively misleading in
6 terms of a communication, so -- but the policy
7 aspect is really tied up very much with the
8 communication aspect in this particular case.
9 BY MR. COHEN:



10    Q.   Is the case unusual to you in any other
11 respects?
12    A.   Well, it is somewhat unusual in the sense
13 that at the heart of the case is the definition of a
14 term, and the definition of that term is really
15 quite ambiguous.  And I think absent a clear
16 standard on what that definition is, you know,
17 it's -- it's difficult to conclude people are being
18 misled or that they're getting correct factual
19 information.
20    Q.   Do I understand your position correctly that
21 it is difficult to conclude that anyone has been
22 misled if there is no clear standard as to what a
23 term means?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  Well, I wouldn't go that far,
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1 but I do think that you cannot simultaneously
2 establish a standard and then apply that standard
3 to -- particularly, a standard that's based on what
4 people already believe -- and then apply that
5 standard as the basis for bringing an action for
6 deception.  I mean, if people already believe
7 something, it's not because it was communicated by a
8 marketer.
9 BY MR. COHEN:



10    Q.   Do you consider yourself an expert in policy
11 making?
12         MR. AWERBUCH:  Objection.
13         THE WITNESS:  Actually, I do.  I edited a
14 journal in public policy in marketing.
15 BY MR. COHEN:
16    Q.   Let's mark as Exhibit 2 -- obviously,
17 Professor Stewart, please maintain Exhibit 1.  We'll
18 refer back to that.
19         Let's mark as Exhibit 2 a set of
20 screenshots.  I'll provide copies to everyone.  And
21 furthermore, let's mark as Exhibit 3 -- you can set
22 this to the side.  I want you to take a quick look
23 at it, but -- a compilation of the data that we
24 understand is data in response to the survey that
25 you undertook.
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1          (Plaintiff's Exhibits 2 and 3 were
2          marked for identification by the
3          court reporter and are attached
4          hereto.)
5  BY MR. COHEN:
6     Q.   Those screenshots in Exhibit 2, take a look
7 at them.  I want you to be sure that those are, in
8 fact, the screenshots that contain the questions that
9 were asked of the consumer survey respondents?



10     A.   I believe they are, yes.
11     Q.   I certainly don't expect you to review 400
12  entries there, Professor Stewart, but please glance
13  through and see whether you have any reason to
14  disagree with my representation that that's a
15  collection of the data.
16     A.   I have no reason to disagree.
17     Q.   Survey question 4 reads "If something is
18  biodegradable, how long do you think it would take
19  for it to decompose or decay?"  Correct?
20     A.   That's correct.
21     Q.   I'm going to mark as Stewart 3A an excerpt
22  of 3 that will make this a little easier, so you
23  don't have to flip through this document containing
24  400 pages, 400 entries.
25  ///
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1          (Plaintiff's Exhibit 3A was marked
2          for identification by the court
3          reporter and is attached hereto.)
4  BY MR. COHEN:
5     Q.   I direct you to Case I.D. 100761.  It will
6  be easier for you to find on Exhibit 3A.  And
7  specifically, the response to Question 4.
8          In the, let's see, second row, the response
9  to Question 4 reads "Weeks or months."  Did I read



10  that correctly?
11     A.   I'm not finding where you are.
12     Q.   Take a look on the far left column.  You'll
13  see a survey number, 100761.
14     A.   I found that.
15     Q.   And then if you go over to the response to
16  4B -- excuse me -- response to Survey Question 4 --
17  it's in the middle, toward the right -- and you'll
18  see "Weeks or months."  Do you see that there?
19     A.   I do now see that.  Yes.  Thank you.
20     Q.   Would you characterize this consumer's
21  response as ludicrous?
22     A.   No, I would not.
23     Q.   Would you characterize this consumer's
24  response as absurd?
25     A.   I would not.
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1     Q.   And you coded this response; correct?
2     A.   I did.
3     Q.   And you didn't disqualify it from your
4  survey?
5     A.   I did not.
6     Q.   And why didn't you disqualify it from your
7  survey?
8     A.   Because "weeks or months" is a potentially
9  appropriate answer here.  It's unspecified in terms



10  of how many weeks or how many months, but it -- it's
11  a -- it's a reasonable response to the question.
12     Q.   I direct you to Case I.D. 100697, also the
13  response to Question 4, which should be on the next
14  page, if I've done this correctly.  I may have
15  misspoken.  100697.  That response says "Within
16  weeks to months."  Did I read that correctly?
17     A.   You certainly did.
18     Q.   Would you characterize this consumer's
19  response as ludicrous?
20     A.   No, I would not.
21     Q.   Would you are characterize this consumer's
22  response as absurd?
23     A.   No, I would not.
24     Q.   You coded this response; correct?
25     A.   I did indeed.
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1     Q.   You didn't disqualify it from your survey?
2     A.   No, I did not.
3     Q.   Why not?
4     A.   Because it's a perfectly reasonable
5  response.  The individual doesn't specify a
6  particular interval.  They simply indicate "weeks to
7  months," in both cases plural.  Both could be --
8  could be perfectly reasonable beliefs from the part
9  of an individual.  It's nonspecific but represents



10  what the individual believes.
11     Q.   Is it your contention this consumer may have
12  meant more than a dozen months?
13     A.   That could be the interpretation.  I'm --
14  I'm not here to tell you what was in the minds of
15  these consumers when they gave these responses.
16  This is the response that they gave.  I think it's a
17  reasonable response, but, you know, what they had in
18  mind, I don't know.  They clearly didn't put a
19  number around "weeks or months."  It could have been
20  a few; it could have been many.
21     Q.   So in your interpretation, it could have
22  been 104 weeks?
23     A.   Well, anything is possible, I -- I suppose.
24  Again, you're asking me to go beyond the data here.
25  I don't know what this person had in mind when they
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1  gave this response.
2     Q.   You would agree with me that "weeks or
3  months" probably doesn't mean two years, for
4  instance?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would agree that in most
7  cases that's probably correct, but again, we're
8  going beyond the data here.
9  BY MR. COHEN:



10     Q.   The data does say "weeks or months";
11  correct?
12     A.   That's exactly what it says.
13     Q.   And the most plausible interpretation of
14  weeks or months would be some period of time less
15  than a year; correct?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  That is a plausible
18  interpretation, but it is an interpretation.
19  BY MR. COHEN:
20     Q.   You didn't -- strike that.
21          You coded their response; correct?
22     A.   I certainly did.
23     Q.   And you coded it as being less than a year?
24     A.   I don't recall exactly how I would have
25  coded this.  It probably would have initially been
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1  coded as "weeks to months."  I did not make an
2  effort to convert the responses into specific
3  numeric values unless a numeric value was provided.
4     Q.   You didn't disqualify from your survey, did
5  you?
6     A.   I did not.
7     Q.   I direct you to 100956 on the next page, the
8  response to Question 4.  "A couple of weeks"
9  parentheses "(p)", then the number "1", then "no."



10          Did I read that correctly?
11     A.   Again, I'm not finding --
12     Q.   It's in the last row.  Roughly speaking, the
13  fifth column from the right.
14          So, sir, if you look at the lower left-hand
15  corner, you'll see 100956?
16     A.   I do.  I've now found it.  I'm sorry.  The
17  type is rather small, but --
18     Q.   I apologize.
19     A.   -- yes, I do see the person says "a couple
20  of weeks, 1 month."
21     Q.   Before I forget to ask what does that
22  parentheses "p" mean?
23     A.   That would have been what the individual --
24  probably the interviewer put a -- put a plural on
25  it.  You know, I don't know whether the respondent
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1  said a couple of weeks or the interviewer said a
2  couple of weeks, but that's -- as I sit here, I
3  can't tell you specifically.
4     Q.   Sticking with the "p" for a moment, if you
5  go over on the row left, maybe three large
6  substantive entries, there's one that says "So that
7  we can leave a cleaner Earth for our children.  I
8  don't use plastic bags.  I use paper and I recycle
9  (p) nope."



10          Do you see that?
11     A.   Yes.
12     Q.   That doesn't -- couldn't indicate plural
13  there, could it?
14     A.   Oh, no, actually -- actually, now you ask
15  me, now I now I know what this is.  That is not a --
16  that's not an "S" on the -- that -- the earlier
17  thing you asked me about.  That's a "P" and that
18  stands for probe.  And the same is true in the "P"
19  for the one you just asked me about.  That would be
20  a probe, anything else.
21     Q.   And what do you mean by "probe"?
22     A.   It would have been a question, much as I
23  just used, anything else.
24     Q.   So returning to 100956, which states a
25  couple of weeks before the probe, would you
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1  characterize that consumer's response as ludicrous?
2     A.   No, I would not.
3     Q.   Would you characterize that consumer's
4  response as absurd?
5     A.   I would not.
6     Q.   And you coded this response; correct?
7     A.   I certainly did.
8     Q.   And you didn't disqualify from the survey?
9     A.   I did not.



10     Q.   Let's go to Case I.D. Number 100937, the
11  response to Question 4, which is in the second row,
12  the fifth column from the right.  "A couple of
13  weeks."  Did I read that correctly?
14     A.   Yes.
15     Q.   Would you characterize this consumer's
16  response as ludicrous?
17     A.   No, I would not.
18     Q.   Would you characterize this consumer's
19  response as absurd?
20     A.   I would not.
21     Q.   You coded this response; correct?
22     A.   I did.
23     Q.   You didn't disqualify from your survey?
24     A.   I did not.
25     Q.   Let's go to 100517, the response to
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1  Question 4, which is in the third row, fifth column
2  from the right.  "Probably two weeks."  Did I read
3  that correctly?
4     A.   Again, you'll have to tell me where -- where
5  you are.
6     Q.   The third row, I believe, and the -- so that
7  would be the bottom row in this instance.  100 --
8  actually, let me, did I call out 517?  You may need
9  to skip ahead an additional page to get to 517.



10     A.   I do see 517.
11     Q.   I apologize.  I misdirected you.  So if you
12  go to the third row and then, again, the response to
13  Question 4, which is about one, two, three, four,
14  five or so from the right, you see "Probably two
15  weeks."
16     A.   I do see that.  Yes.
17     Q.   Would you characterize this consumer's
18  response as ludicrous?
19     A.   I would not.
20     Q.   Would you characterize this consumer's
21  response as absurd?
22     A.   I would not.
23     Q.   You coded this response; correct?
24     A.   I did.
25     Q.   You didn't disqualify it from your survey,
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1  did you?
2     A.   I did not.
3     Q.   Let's go to Case I.D. Number 100849, which
4  may require a little more flipping.  It's toward the
5  end.  You're on the correct page.  It should be the
6  last row, again, the fifth column from the right.
7     A.   Uh-huh.
8     Q.   This consumer responded "Within a couple of
9  days."  Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Would you characterize this consumer's
12  response as ludicrous?
13     A.   No, I would not.
14     Q.   Would you characterize this consumer's
15  response as absurd?
16     A.   I would not.
17     Q.   You coded this response; correct?
18     A.   I sure did.
19     Q.   You didn't disqualify from your survey?
20     A.   I did not.
21     Q.   Let me direct you to your report on page
22  12 -- I believe it's Exhibit 1.  And I'm correct, am
23  I not, that you characterized responses that were
24  described in terms of seconds, minutes, hours, days,
25  or weeks as ludicrous."  And then I believe as well
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1  the term "absurd" is used twice on the same page as
2  well, also, to characterize such responses.
3          Have I understood that correctly?
4     A.   That's correct.
5     Q.   Why is it that the responses that are in
6  Professor Frederick's survey that are in days or
7  weeks are ludicrous and absurd, whereas the
8  responses that are in your survey that are ludi- --
9  that are days or weeks are not ludicrous and absurd?



10     A.   Well, because what I report is actually what
11  the respondent said.  What Dr. Frederick reports is
12  a re-coding of these.  He converts two minutes, two
13  weeks, 10 days, all into half a year.  That's --
14  that's not meaningful.  That's ludicrous.  That's
15  absurd.  I think it's certainly the case that weeks
16  or months, in some fashion, is a reasonable response
17  from the part of a consumer.  It's not necessarily a
18  statement of fact.  It's a statement of belief.  And
19  I believe Professor Frederick actually uses his data
20  as though it's a statement of fact, not simply an
21  uninformed opinion.  And, in fact, many of these
22  responses are ludicrous and absurd.  Nanosecond, one
23  second, ten minutes -- I mean, a thoughtful consumer
24  doesn't give these kinds of responses.
25     Q.   You said a few things there.
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1          First of all, if I understood you correctly,
2  days and weeks are not ludicrous or absurd responses
3  in your view; correct?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  Well, it depends on what is
6  said.  I think -- I think days is -- unless they say
7  180 days -- is probably not a very well informed
8  response.  Weeks, again, weeks could be a perfectly
9  appropriate response if -- if -- if there's a number



10  on the front of it and it makes sense, then it could
11  be a reasonable response.  It is not a reasonable
12  substitute for half a year, however; neither --
13  neither is it a statement of a fact.  It's a
14  statement of a belief.
15  BY MR. COHEN:
16     Q.   So I understand -- if I understand you
17  correctly -- and correct me if I'm wrong -- you're
18  saying that it's not the weeks or days that's
19  ludicrous and absurd, but the fact that Professor
20  Frederick coded weeks or days as half a year; that's
21  what you're contending is absurd?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, no.  I'm also contending
24  that some -- using some of these responses, in and
25  of themselves, is -- is also ludicrous.  I mean one
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1  second, one nanosecond.  I mean, these are just
2  absurd ludicrous responses, but they become even
3  more ludicrous when they're put in the context of
4  being coded as half a year.
5     Q.   Let's stick for a moment to weeks.
6  Specifically, with respect to weeks, was it
7  ludicrous for Professor Frederick to code a response
8  of weeks as half a year?
9     A.   Yes.



10     Q.   And why do you say that?
11     A.   Because two weeks is not half a year.  It's
12  factually incorrect.
13     Q.   Two weeks is a shorter period of time than
14  half a year, isn't it?
15     A.   Much shorter.
16     Q.   So to the extent that Professor Frederick
17  coded two weeks as half a year, that's a result that
18  favors ECM, isn't it?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  No, I don't think it favors at
21  all.  It's -- it is simply a failure to code what
22  the individual actually said, in contrast to what I
23  did, which was to actually code what people actually
24  had to say.  This is a distortion of the data.
25  ///
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1  BY MR. COHEN:
2     Q.   Let's look at the first sentence in the
3  first full paragraph.  "This erroneous coding of
4  absurd responses is not the only reason Professor
5  Frederick fails to report his results accurately."
6  And then the paragraph goes on.
7          Did I read that correctly?
8     A.   You did.
9     Q.   It doesn't say anything about Professor



10  Frederick's coding decision being absurd; it says
11  that the responses are absurd.  Correct?
12     A.   It talks about the erroneous coding of
13  absurd responses.  That is correct.
14     Q.   So it's the responses that are being
15  characterized as absurd?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  The responses and the way
18  they're being coded, yes.
19  BY MR. COHEN:
20     Q.   If you go up about three lines, there's a
21  sentence that begins "By counting such ludicrous
22  responses", and then the sentence goes on.  That's a
23  reference to the responses being ludicrous; correct?
24     A.   That's correct.
25     Q.   If you go to the fourth line from the bottom
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1  of the middle paragraph on the page, "The
2  combination of coding absurd responses" and then it
3  goes on.  That's a reference to the responses being
4  absurd; correct?
5     A.   That's correct.
6     Q.   You understand this report will be publicly
7  filed in this case; correct?
8     A.   I assume it will be correct.
9     Q.   None of the respondents in your survey were



10  informed prior to agreeing to participate that their
11  responses would be made public, were they?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  They were not informed that
14  their responses would be made public.  They were
15  informed that their responses would be -- would not
16  be individually identifiable.
17  BY MR. COHEN:
18     Q.   None of the respondents in your survey were
19  informed prior to agreeing to participate that their
20  responses would be made public and potentially
21  characterized as absurd or ludicrous, were they?
22     A.   No, and I wouldn't have been able to do that
23  because I -- I meant -- first of all, as I've
24  indicated in my own survey, I haven't characterized
25  anyone as offering ludicrous or absurd responses,
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1  and I would have not have been able to do so in
2  advance because I didn't know what they were going
3  to say.
4     Q.   You certainly could have characterized them
5  one way or the other after you knew what they'd
6  said?
7     A.   Well, I coded them.  I didn't characterize
8  them.  I coded them as what -- what they said.  It's
9  a very typical way of handling verbatim responses to



10  open ended questions.
11     Q.   And for instance, "several days" is in
12  Professor Frederick's data set -- is characterized
13  in your report as ludicrous, but you would not
14  characterize it in your report as ludicrous?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  No because I'm using the terms
17  in very different ways.  What I'm reporting is what
18  people believe.  I'm not trying to use their
19  responses to generate a factual statement about
20  biodegradability.  I'm not trying to convert it into
21  some sort of numeric code that is beyond what the
22  individual offered.
23  BY MR. COHEN:
24     Q.   That's what's referenced to Professor
25  Frederick's decision to code such responses as "half
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1  a year."  The question I'm asking has to do with
2  whether someone who responded to your survey with a
3  "two week" response was giving a ludicrous response,
4  regardless of how it was coded?
5     A.   No.  There's a difference in the way the
6  data are being used.  I'm simply reporting what
7  people said they believe.  I'm not making any value
8  judgment about whether it has a basis in fact.
9  Professor Frederick is apparently using these



10  responses in what I would call a ludicrous fashion,
11  and that is as a representation of fact.  And then
12  he converts it into an even more ludicrous code that
13  corresponds in some cases, but not all -- - to --
14  to -- to a fraction of a year.
15     Q.   With respect to the two references to the
16  word phrases "absurd responses" and one to
17  "ludicrous responses," do any of those refer to the
18  manner in which Professor Frederick elected to code
19  his responses?
20     A.   Absolutely.
21     Q.   Explain what you mean.
22     A.   It goes to how he's using this data.  He is
23  not merely reporting this is what people said.
24  He's -- he is -- he is basically using it as a
25  statement of fact that he's then transforming into
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1  another statement of fact, you know.  If all he had
2  done was to simply report the responses and not
3  attempt to transform them into something that
4  they're not, then I would have taken them at face
5  value.  Some, I still would think are ludicrous and
6  absurd.
7     Q.   And which ones do you think are ludicrous
8  and absurd?
9     A.   I wasn't finished.



10          MR. AWERBUCH:  Please let him answer the
11  question.
12          THE WITNESS:  What I was going to say was
13  irrespective of whether they were coded
14  inappropriately or not, I would still think that one
15  second or one nanosecond is pretty ludicrous.  I
16  don't have a problem with it being reported because
17  that's what the person said.  What I do have a
18  problem with is the way that it is treated, as
19  though it is a factual statement.  It is not, and it
20  is a fairly -- for some of these, it's fairly
21  bizarre statements of fact.
22  BY MR. COHEN:
23     Q.   You would agree that the portrayal of a
24  survey respondent's response as ludicrous or absurd
25  is a portrayal of that survey respondent's response
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1  in a negative light; correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  It certainly is a
4  characterization of the response as being
5  potentially careless, flip, uninvolved, and all
6  those things, I suppose, could be characterized as
7  negative.
8  BY MR. COHEN:
9     Q.   You're on the Loyola Marymount University



10  faculty currently?
11     A.   I am.
12     Q.   Did the Loyola Marymount Institutional
13  Review Board approve the study that we're
14  discussing?
15     A.   No, they did not.
16     Q.   How many expert reports have you written?
17     A.   Over 25 years, probably -- well, let me --
18  let me ask for clarification.  Do you mean in the
19  context of litigation or do you mean all expert
20  reports?
21     Q.   That's a fair question.  Any expert report
22  that was in any way connected to litigation.
23     A.   Probably close to a hundred.
24     Q.   Prior to this case have you ever prepared an
25  expert report in which you characterized a response
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1  of a consumer you studied as absurd?
2     A.   Yes.
3     Q.   How often have you done that?
4     A.   Not -- not very often.  Most of the work
5  that I see is actually pretty good work, but I -- I
6  have seen surveys that I thought were poorly
7  organized, poorly implemented, poorly designed, and
8  where some of the responses I would have
9  characterized as absurd.



10     Q.   Prior to this case you've also prepared
11  expert reports in which you characterize responses
12  of consumers you've studied as ludicrous?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Quite possibly.  I don't have
15  a particular recollection.
16  BY MR. COHEN:
17     Q.   In which cases did you characterize consumer
18  survey respondents' responses as absurd?
19     A.   I don't really have a recollection as I sit
20  here today of what specific word I may have used in
21  connection with a particular case.
22     Q.   Let's go to what I believe has been marked
23  as Exhibit 3, not 3A, which is the larger data set.
24  And I direct you to the very first entry, which is
25  Case I.D. 00003, and specifically, the third text
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1  entry over on that row, that consumer made the
2  following remark regarding biodegradation:  "I think
3  it's what I told you.  It dissolves.  Like those
4  package peanuts are made out of rice or rice
5  products or maybe cornstarch.  I know it's a product
6  that will dissolve and doesn't have to end up in our
7  landfills."  Did I read that correctly?
8     A.   You did.
9     Q.   The consumer's understanding of



10  biodegradation appears to be dissolution here;
11  correct?
12     A.   That's what they said, yes.
13     Q.   And the consumer gives the example of
14  cornstarch packing peanuts; correct?
15     A.   Correct.
16     Q.   Cornstarch packing peanuts dissolves in a
17  second or two in water; correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  I think they can, yes.
20  BY MR. COHEN:
21     Q.   If a consumer interprets biodegradation to
22  mean dissolution, why is a second or two an absurd
23  response?
24          MR. AWERBUCH:  Objection.
25          THE WITNESS:  Because it is simply -- it's
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1  simply even too short for the dissolution process to
2  occur, and there's no context around it.
3  BY MR. COHEN:
4     Q.   Do you know how long it takes the
5  dissolution process takes to occur?
6     A.   I do not.
7     Q.   How do you know that it's too short for the
8  dissolution solution process to occur then?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  Because I have seen no
11  evidence that would suggest that one second is
12  sufficient time for that cycle of dissolution to
13  take place.
14  BY MR. COHEN:
15     Q.   If you saw such evidence, would you change
16  your view as to whether or not that response was
17  absurd?
18     A.   I might.  I might not.
19     Q.   And how would you decide whether you would
20  or would not change your view?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  Well, I actually think that we
23  need to have a better understanding of what this
24  respondent was talking about, in addition to
25  whatever other facts you wish to present.
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1  BY MR. COHEN:
2     Q.   Assume this respondent was talking about
3  starch peanuts, where you toss them in the water?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  How were they tossed into the
6  water?  What -- I mean, we don't have a complete
7  understanding of what this individual is talking
8  about.  This is what the person said.  It's a
9  perfectly reasonable response to give.  Is it



10  possible that under some -- some circumstances, that
11  individual meant that it would dissolve in a second?
12  Maybe so.  Is it possible that under some
13  circumstances it could dissolve in one second?
14  Maybe so.  We don't know that from what the
15  individual has said here.  In fact, when the
16  individual was asked about time, quite specifically,
17  they said, "I have no idea.  I can't even guess."
18          MR. AWERBUCH:  Can we go off the record for
19  a second?  I'd like to take a five-minute break if
20  that's okay.
21          MR. COHEN:  We've only been at this for half
22  an hour.  Do you need to use the restroom or --
23          MR. AWERBUCH:  Yeah.
24          MR. COHEN:  We'll go off the record.
25          (Recess)
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1          (A discussion was held off the record.)
2          BY MR. COHEN:  Let's go back on the record.
3  BY MR. COHEN:
4     Q.   Dr. Stewart, did you speak with your counsel
5  during the break?
6     A.   No.
7     Q.   Did you communicate with anyone representing
8  ECM during the break?
9     A.   No, I did not.



10     Q.   Let's return to where we left off.  We were
11  talking about a consumer that might believe that
12  dissolution of a starch based packing peanuts was
13  what was meant by biodegradation.  Is that your
14  recollection as well?
15     A.   That's correct.
16     Q.   And if I understand you correctly -- I mean,
17  again, I want you to clarify this if I've got this
18  incorrect -- it could be absurd but it might not be
19  absurd, depending on various other considerations?
20     A.   I mean, anything is possible.
21     Q.   I understand that philosophically anything
22  is possible, but if we assume that this consumer
23  understood biodegradation to mean the dissolution of
24  starch packing peanuts, that wouldn't be an absurd
25  response, would it?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  It would not be a absurd
3  response.  It's what they believe.  Yes, it's what
4  they said.
5  BY MR. COHEN:
6     Q.   Assume that a consumer is asked the question
7  if a package is labeled biodegradable, how long will
8  it take to decompose, and the consumer interprets
9  biodegradation to mean the beginning of the



10  biodegradation process, not the completion of the
11  process; do you understand that assumption?
12     A.   I do.
13     Q.   Is it possible such a consumer could believe
14  that certain materials begin biodegrading
15  immediately?
16     A.   That's certainly possible.
17     Q.   Do you know whether certain materials begin
18  biodegrading immediately?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  It's my understanding that
21  some may, under some circumstances.
22  BY MR. COHEN:
23     Q.   Given the assumption that a consumer
24  interprets biodegradation to mean the beginning of
25  the biodegradation process, not the completion of
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1  the process, is a second or two an absurd response
2  in that circumstance?
3     A.   No.  Now it's an absurd question.
4     Q.   And why is it an absurd question?
5     A.   Well, because now what you've done is you've
6  said if we ask the person something different, they
7  will give -- they might give a response that is
8  sensical, but now -- now we're asking -- now we're
9  reinterpreting biodegradability to mean the



10  beginning, as opposed to the end.  I suppose you
11  could even say in the middle.
12          I mean, if that's what you want to ask, then
13  ask that question, but don't attempt to take a
14  statement out of context and put it into the context
15  of another question that was not asked and ask what
16  is it -- what does it mean now.  Well, I don't know
17  because the person wasn't actually asked the
18  question.
19     Q.   Do you know whether anyone was asked the
20  question if a package is labeled biodegradable, how
21  long will it take to decompose?
22     A.   I believe they were.
23     Q.   So someone was, in fact, asked that
24  question?
25     A.   They -- they were asked that question.  They
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1  were not asked the question of to begin to
2  decompose, to completely decompose.  I mean, those
3  are different questions.
4     Q.   Do you understand that my question is if
5  someone was asked the question that we agree was
6  asked and they had interpreted biodegradation in the
7  context of that particular question that was
8  actually asked, to mean the commencement of
9  biodegradation, rather than the completion, would "a



10  second or two" be an absurd response in that
11  circumstance?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  I believe that it would
14  generally be an absurd response because I don't
15  think that's what people typically think about when
16  they think about biodegradation.  They don't think
17  about the start process.  And if you want to know
18  about how quickly will it start, ask that question.
19  Then it's perfectly appropriate.  But it's -- it's a
20  complete distortion of any data to -- to begin to
21  speculate about what an individual might have meant
22  by a response, based on an interpretation that was
23  not explicit in the question.
24  BY MR. COHEN:
25     Q.   You didn't recalculate any of
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1  Dr. Frederick's surveys to see how the results would
2  have changed if the responses deemed absurd were
3  excluded, did you?
4     A.   I didn't do that specific computation.  I
5  did do some computations, and actually, I did
6  eliminate a lot of the absurd responses.  Yes, I did
7  do some -- yes, I did do that.
8     Q.   And what were the results of those
9  computations?



10     A.   Off the top of my head, my recollection is
11  that, first of all, I included all the responses,
12  including those he did not code -- the "don't
13  knows," the "depends," which I think are perfectly
14  reasonable responses and should be included in any
15  computation percentages.  And -- and my recollection
16  is that almost 40 percent of the responses in his
17  various surveys were not coded.  We really -- we
18  really need to include them.  My recollection is
19  that those that were, I think, less than -- I think
20  less than a day, a day or less, were about 3 percent
21  of the responses.  I think those that were less than
22  a month were about 13 percent of the responses.  I
23  do know that of the total responses, about a little
24  over 18 percent were responses between 30 days, more
25  than 30 days and a year, which was about the same
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1  percentage as the responses of 5 years or -- or
2  more.  Now, that's based on my computation based on
3  his data, and I readily admit I don't fully
4  understand all of the -- of the data, but that's my
5  rough computation.
6     Q.   What don't you understand about the data?
7     A.   Well, it's -- it's pretty messy data, and I
8  have not gone through and tried to make a complete
9  determination of how the -- how the data was



10  constructed.  I've tried as best I can, but I have
11  not -- I mean, I got the concatenated data late on
12  Friday, so I haven't had a chance to do a lot with
13  it.
14     Q.   You've discussed some consumers.  Under some
15  circumstances, their responses might be
16  characterized as absurd, but with respect to those
17  specific responses, how do you ascertain whether a
18  consumer's response is absurd enough to be
19  disregarded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, there are two ways to do
22  it.  I mean, one is you actually don't have to
23  disregard it.  You could -- you could accept it and
24  code it as -- for what it is, but you wouldn't use
25  it necessarily in a computation.  In the other case,
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1  you could simply make a judgment as -- as a well
2  trained professional coder would often do, that a
3  particular response really didn't make any sense in
4  the context of the question, was flip, was
5  nonresponsive, and -- and -- and choose to eliminate
6  it.  That would be made by -- that would be a
7  decision made by a professional coder whose job it
8  is to do editing of data sets, and I would expect
9  that that individual would be blind the purpose of



10  the study, so that the purpose of the study had no
11  impact on the decision on whether to use a
12  particular data point or not.
13  BY MR. COHEN:
14     Q.   What qualifies you or any of the researchers
15  that worked for you to make judgments as to whether
16  a consumer's response to a biodegradation time
17  question is too absurd to be coded?
18     A.   I have spent 30, almost 40 years now engaged
19  in doing consumer research.  I think I have an
20  understanding of responses that are meaningful,
21  responsive, and -- and appropriate in the context
22  of consumer surveys.  I believe my expertise
23  qualifies me to make those judgments.  And as I
24  said, they can accept the response for what it is.
25  You have to be very careful about imbuing it with
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1  any meaning beyond what's actually there.
2     Q.   There's the line between a reasonable but
3  factually erroneous response and a factually
4  erroneous response that's too unreasonable or too
5  absurd to be coded?
6     A.   I wouldn't draw a bright line.
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  What I would be inclined to do
9  and what I did in my own survey is I would code



10  everything as it was stated.  I would not go beyond
11  the data and start making assumptions about things
12  people meant that are -- that are simply not in the
13  data, and in some cases are completely inconsistent
14  with the data.
15  BY MR. COHEN:
16     Q.   Why wouldn't you draw a line between
17  reasonable and factually erroneous and too
18  unreasonable?
19     A.   Because I think it would be difficult to
20  establish a hard and fast criteria.  I think you
21  could come up with some rules, but there would still
22  be a certain amount of subjectivity that would be
23  involved.
24     Q.   Adopting a rule in which you code every
25  response avoids having to draw that type of
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1  subjective line; correct?
2     A.   Well, maybe and maybe not.  It depends on
3  how it's coded.  I mean, if you're actually coding
4  the response as opposed to transforming it, to give
5  it different meaning, then I think that's okay.  The
6  problem becomes one of transforming the actual
7  response into something that may not be.
8     Q.   You criticized Dr. Frederick for coding
9  extremely low numbers; correct?



10     A.   I'm not sure what you mean --
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  -- by low numbers.
13  BY MR. COHEN:
14     Q.   Seconds.
15     A.   I do.
16     Q.   Do you have any understanding one way or the
17  other as to whether Dr. Frederick also coded
18  extremely high numbers?
19     A.   I believe he did.
20     Q.   Is "one trillion years" an absurd response
21  to a question regarding biodegradation time?
22     A.   I think it's an unusual response.  I would
23  put it in the category of absurd, yes.  I would
24  note, however, that part of his coding rule also
25  included coding things like eternity and giving that
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1  a number.  I suppose a trillion years is roughly
2  equivalent to eternity, so that might be completely
3  consistent with his coding scheme.
4     Q.   Did you evaluate the effect that coding
5  extremely high numbers have on Dr. Frederick's data?
6     A.   Not explicitly.  It -- I mean, it certainly
7  would increase any mean that you might compute, but
8  I haven't done that analysis explicitly.
9     Q.   It wouldn't be an appropriate coding rule,



10  would it, to code extreme highs but not extreme
11  lows, would it?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  There may be circumstances
14  where you would do that.  I think you could -- I
15  mean, there's a very common approach to analysis of
16  data called trimming, where you would eliminate the
17  very high and the very low, and that would be
18  perfectly appropriate.
19  BY MR. COHEN:
20     Q.   That's not what I asked, respectfully.
21          It might be appropriate to follow what you
22  just said, to trim the very high and the very low;
23  correct?
24     A.   Correct.
25     Q.   But it wouldn't be appropriate to code the
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1  very high but not the very low, would it?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, you're going to have to
4  give me some context.  I mean, there certainly could
5  be circumstances where that that might make sense.
6  BY MR. COHEN:
7     Q.   Where might that make sense?
8     A.   Well, if -- if somebody were to say, for
9  example, a million years, a trillion years, you



10  could code that for what it is, a million, a
11  trillion.  Whether you would transform it is a whole
12  other question.  I mean, they could say eternity,
13  they could say never.  I mean, all of those are
14  codeable responses.  Whether you would want to
15  transform them into some numeric value or use the
16  numeric value as stated is a different question.
17          And again, I think the appropriate approach
18  here would have been what I suggested, would --
19  would have been to have trimmed, if you wanted to
20  create any -- any arithmetic exercise.
21     Q.   In your survey you didn't disallow any
22  responses because they were either too short or too
23  long, did you?
24     A.   No, I did not.
25     Q.   Let's back up for a moment to the person who
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1  gave the packing peanuts response that suggested an
2  understanding of biodegradation that is something
3  that might also be considered dissolution; do you
4  recall that?
5     A.   I do.
6     Q.   Let me direct you to what I believe is
7  Exhibit 2.  And I apologize if I've got this wrong,
8  but Exhibit 2 should be some screenshots.
9          And I direct you specifically to S6.  That's



10  a screening question that asks potential respondents
11  "Do you have a general understanding of what the
12  term biodegradable means?"
13          Did I read that correctly?
14     A.   Yes, you did.
15     Q.   By virtue of the fact that the packing
16  peanuts response appears in the data set, we know,
17  don't we, that the consumer who gave that response
18  answered affirmatively when asked, "Do you have a
19  general understanding of what the term biodegradable
20  means?"; correct?
21     A.   That's correct.
22     Q.   So every consumer you counted in your survey
23  who gave a response that is arguably inconsistent
24  with any scientific definition of biodegradation was
25  a consumer who had told your researchers that he or
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1  she had a general understanding of what the term
2  biodegradation means; correct?
3     A.   Yes --
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  -- that is correct.
6  BY MR. COHEN:
7     Q.   Do you know how many consumers that was?
8     A.   I don't, no.  I've not done a count.
9     Q.   It's necessary to have some basic



10  understanding of the product at issue to study
11  consumer perception of the marketing of that
12  product; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, if the focus is on a
15  product, yes, it would be.
16  BY MR. COHEN:
17     Q.   Let's take a look back at your report, which
18  is, I think, marked as Exhibit 1.  If you go to --
19  I'll direct you to page 4, the first sentence under
20  "Background."  "ECM plastics offers a product,
21  BioFilm," which is spelled capital B-i-o, capital
22  F-i-l-m, "that may be applied to plastic products
23  during the manufacturing process."
24          Did I read that correctly?
25     A.   Yes, you did.
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1     Q.   And as you mentioned earlier, you wrote that
2  sentence yourself?
3     A.   I did.
4     Q.   The product you understood yourself to be
5  studying is called BioFilm?
6     A.   That's what it's been referred to as, yes.
7     Q.   From the standpoint of microbiology -- and I
8  understand if this is outside your expertise -- do
9  you know what a BioFilm is?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I don't know.  I don't know
12  specifically, in a generic sense, what a BioFilm is.
13  It's been represented to me that this product is an
14  additive that is used in the manufacture of plastic,
15  I believe coats the exterior, which is -- which I
16  think it's called a film, that facilitates the
17  breakdown of the -- of the plastic.
18  BY MR. COHEN:
19     Q.   Are you familiar with a product ECM sells
20  called MasterBatch Pellets, capital M, capital B in
21  the Batch, and Capital P for Pellets, and then it's
22  trademarked?
23     A.   I'm not familiar with that.
24     Q.   Let me mark as Exhibit 5 -- excuse me.  I
25  think we're on 4.  I apologize -- a flyer that
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1  Dr. Stewart, you produced to us.
2          (Plaintiff's Exhibit 4 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen this before?
7     A.   I have.
8     Q.   It's entitled "Mechanism for Biodegradation
9  of Products Manufactured with ECM MasterBatch



10  Pellets", and then there's a trademark up there;
11  correct?
12     A.   That's correct.
13     Q.   Did you consider this document -- strike
14  that.
15          Did you rely upon this document in the
16  preparation of your report?
17     A.   I don't believe that I did.  It was part of
18  a number of documents around the product and company
19  that I was provided, but I didn't make any use of
20  it.
21     Q.   Did you review the document prior to
22  drafting your report?
23     A.   I probably did review it.  I don't -- I
24  don't have a strong recollection of it.
25     Q.   Let's mark as Stewart 5 a document that's
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1  entitled "Sample Claims by ECM BioFilms".
2          (Plaintiff's Exhibit 5 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen that document before,
7  Dr. Stewart?
8     A.   I have.
9     Q.   Who prepared this document?



10     A.   I believe the attorneys in this particular
11  case.
12     Q.   Which attorney?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, it came to me from Leo
15  Caputo.  I don't know who may have prepared it.
16  BY MR. COHEN:
17     Q.   Why was it prepared?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Because we -- we talked a bit
20  about what claims might be at issue in -- in the
21  case, and I asked him for a sample of the claims
22  that were at issue.
23  BY MR. COHEN:
24     Q.   Let me direct you to the second bullet on
25  the first page that begins "MasterBatch Pellets TM
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1  is a revolutionary additive," and then it goes on to
2  make various claims.
3          Have I read that correctly?
4     A.   You have.
5     Q.   Did you review and rely upon these sample
6  claims in the preparation of your report?
7     A.   I did review them, and I -- I selected
8  several that -- with some modification, that I then
9  used in my survey.



10     Q.   What was the basis for the selections that
11  you made?
12     A.   I was simply looking for -- for various
13  types of claims that -- that were made that seemed
14  to be different in terms of specificity, detail,
15  language.
16     Q.   Were you told to use any particular claims?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  I was not.
19  BY MR. COHEN:
20     Q.   Where does your understanding that ECM sells
21  a product called BioFilm come from?
22     A.   I believe I have seen this in some
23  documents.  I think it's been a part of
24  conversations with -- with the attorneys and -- and
25  with employees of the company.
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1     Q.   Which employees of the company?
2     A.   The President is one.  I think that was his
3  title.  I've had a couple of conversations with him.
4  He's the only one that I've had substantive
5  conversations with.
6     Q.   And which attorneys did you speak with who
7  told you that ECM sells a product called BioFilm?
8     A.   I think Lou Caputo.
9     Q.   Any others?



10     A.   I think that's -- I think that's the only
11  one.
12     Q.   And I understand you may not remember his
13  name, but the President, would that have been Robert
14  Sinclair?
15     A.   Yes, I believe that's correct.
16     Q.   And he would have told you that ECM sells a
17  product called BioFilm?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, that's my recollection.
20  It's been a while since I've talked to him, but I
21  certainly had a conversation with him about the
22  product.
23  BY MR. COHEN:
24     Q.   Let's assume, just for the purpose of this
25  next series of questions, that ECM does not sell a
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1  product called BioFilm.  That wouldn't change your
2  opinions, would it?
3     A.   Not at all.
4     Q.   You would just substitute the references in
5  the report to the alleged BioFilm product to
6  MasterBatch pellets?
7     A.   I might.  The study that I did was really
8  focused on any specific product.  In fact, I was --
9  I was quite clear in designing the survey that I



10  didn't want to mention any specific product name.  I
11  simply wanted to evaluate claims, absent reference
12  to a particular vendor.  So we could have -- you
13  know, we could have substituted most anything.  It
14  wouldn't change the report.
15     Q.   Well, regardless of what you told survey
16  respondents, I understand there may be a reason why
17  you wouldn't want to tell survey respondents the
18  exact name of the product.  Would there be a reason
19  that you would use a different name for the product
20  in the report?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  That's the -- that's the name
23  that stuck with me.  That's what I used.
24  BY MR. COHEN:
25     Q.   Is it your view that a reasonable consumer
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1  must correctly understand a claim, to be deceived by
2  it?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I believe they have to develop
5  an understanding.  It may be an erroneous
6  understanding.
7  BY MR. COHEN:
8     Q.   So a consumer with an erroneous
9  understanding of a claim can be deceived by it?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  That's certainly possible,
12  yes.  Just because there is an erroneous belief
13  doesn't mean they have been deceived by a
14  communication, but it is certainly possible that
15  people taking an erroneous belief away from a
16  specific communication could be misled and deceived.
17  BY MR. COHEN:
18     Q.   Let me give you a hypothetical.  A juice is
19  marketed as having more energy than a competitor's
20  products -- or competitor products.  The only
21  difference between the marketer's product and the
22  competitor's product is that the marketer's product
23  contains more calories.  Solely due to the poor
24  nutritional education in the United States, a
25  substantial minority of reasonable consumers
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1  interpret the marketing reference to more energy to
2  mean more vitamins, and they buy the product, in
3  part, based on the more energy claim.  Have those
4  consumers been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  If there's evidence that they
7  take away a claim about vitamins and that they take
8  away that claim based on the communication and they
9  make a decision based on that -- that erroneous



10  belief, then yes, I think they have been deceived.
11  BY MR. COHEN:
12     Q.   I asked you to assume that the sole basis
13  for their belief that more energy meant more
14  vitamins was the poor state of nutritional education
15  in the United States.  Again, given that assumption,
16  have those consumers been deceived?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If there -- there has to have
19  been some marketing communication, as well as the
20  poor state of their knowledge.
21  BY MR. COHEN:
22     Q.   The marketing communication in this example
23  is the product is being marketed as having more
24  energy.
25     A.   Okay.
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1     Q.   Is that a sufficient marketing
2  communication, in your view, such that the consumers
3  who purchase the product based on that marketing
4  communication have been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would need to know whether
7  there was evidence that, in fact, they took a
8  vitamin claim away from the communication and that
9  that -- that that -- and that the number of people



10  who took away that claim about vitamins was
11  substantially greater than people taking -- would
12  take away from exposure to any fruit juice.
13  BY MR. COHEN:
14     Q.   Okay.  Let's break that down.  You said a
15  couple of interesting things there.
16          You would need to know that people took away
17  the vitamin claim from the reference to energy.  Did
18  I understand that was one of the two points that you
19  just made?
20     A.   That's correct.
21     Q.   So if the -- if there were evidence that the
22  energy claim contained an implied claim of vitamins,
23  would that satisfy your concern now?
24     A.   Well, whether it's explicit or implied is
25  not the issue because that's a characteristic of the
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1  claim.  What's important is what do people carry
2  away in terms of a message.  And, you know, if
3  they -- if they infer something that is implied,
4  then they could conceivably be misled in that case.
5     Q.   And I believe -- and I apologize.  You made
6  a second point as well.
7          Can you refresh my recollection --
8     A.   Yeah.
9     Q.   -- as to what that second point was?



10     A.   Well, the point was there needed to be a
11  demonstration that it was the marketing
12  communication that actually created the problem or
13  the deception, if you will.  So what you want to do
14  is control, you know, for those pre-existing
15  beliefs.
16          So, for example, if you simply provided a
17  fruit juice, absent the particular claim about
18  energy, how many people make an inference about
19  vitamins in that case, and is it a substantially
20  smaller number than is the case where people may
21  have been exposed to the claim at issue?
22     Q.   So if I understand your contention
23  correctly -- and I'm sure you'll correct me if I
24  don't -- if the belief that, in this example, energy
25  means vitamins does not come from the marketing
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1  communication itself, there can't be deception?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, it -- the person may be
4  deceived for other reasons, but they're not being
5  deceived by virtue of the claim at issue.
6  BY MR. COHEN:
7     Q.   What about a situation where a marketer
8  takes advantage of a preexisting erroneous belief
9  amongst the population?  Is that marketer deceiving



10  consumers?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  You'd have to give me more --
13  I mean, you'd have to give me more facts.  I mean,
14  I -- I mean, the answer is possibly, but possibly
15  not.  I mean, you have framed the question as though
16  the marketer intends to deceive.  I suppose that
17  could be done.
18  BY MR. COHEN:
19     Q.   So if the marketer intends to deceive in the
20  sense that the marketer is capitalizing on a
21  pre-existing erroneous belief, the marketer would be
22  violating the FTC Act in that situation; correct?
23          MR. AWERBUCH:  Objection.  Objection.
24          THE WITNESS:  Well, now you're asking me for
25  a legal opinion, and I -- and I can't give you a
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1  legal opinion.  I do think that in that situation,
2  if -- if those are the only facts on the table,
3  there may be -- key word is "may be" -- a basis to
4  believe the individual has been deceived.
5  BY MR. COHEN:
6     Q.   And just for the record, so the record is
7  clear, I understand that you're not a lawyer;
8  correct?
9     A.   That's correct.



10     Q.   You do -- you are an expert in what I would
11  call general sort of law and marketing; would that
12  be a fair sort of rough characterization?
13     A.   That's fair.
14     Q.   And so you wouldn't give me a different
15  answer to the last question if I couched it in terms
16  of based on your expertise as an academic who
17  studies law and marketing, would you?
18     A.   I wouldn't change my answer, no.
19     Q.   Let's try one or two more.
20          Let's say that a dietary supplement is
21  marketed to consumers as boosting immunity.  The
22  claim is true in the sense that the supplement
23  increases the presence of certain blood components
24  associated with the body's immune system, but it's
25  not true in that it reduces the risk of cold and
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1  flu; however, again, solely due to the poor state of
2  science education in the United States, a
3  substantial minority of reasonable consumers believe
4  that boosting immunity means reducing the risk of
5  cold and flu.  That substantial minority buys the
6  product, based in part on the boosting immunity
7  claim.  Have those consumers been deceived?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It's possible, but again, I



10  would need more facts.  I would need to know the
11  extent to which that generalized belief influenced
12  the purchase of any product.  If it's a belief that
13  people are carrying around with them and was not
14  created by marketing communication, and people are
15  using it to make -- make decisions about all manner
16  of products, then I'm not sure they are deceived.
17  They may have an erroneous belief, but I'm not sure
18  we can hold a marketer responsible for that.
19  BY MR. COHEN:
20     Q.   Could you hold the marketer responsible if
21  the marketer is capitalizing on a known erroneous
22  belief?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Now you'll need to define
25  "capitalize."
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1  BY MR. COHEN:
2     Q.   The marketer is aware of the erroneous
3  belief and, nevertheless, markets the product
4  without any qualification.
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Again, I would think you have
7  to give me more information in that specific case.
8  BY MR. COHEN:
9     Q.   What -- I'm sorry.  Go ahead.



10     A.   Well, if people -- marketers are not
11  responsible for the general beliefs that people
12  carry around that have not been created by -- by the
13  marketing stimulus or the marketer's actions.  You
14  know, if there is a specific claim that is
15  misleading, then -- and people rely on it, then
16  there may be deception involved, but, you know, I
17  don't think we can hold marketers responsible for
18  all the erroneous beliefs people carry around in the
19  marketplace.
20     Q.   And you would maintain that position even if
21  the marketer is knowingly capitalizing on those
22  erroneous beliefs?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Again, I -- I don't know.  I
25  don't know what you mean by capitalizing.  I mean,
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1  that's -- that's my difficulty with your -- you'd
2  have to tell me what the marketer is doing
3  specifically, before I can answer that question.
4  BY MR. COHEN:
5     Q.   Well, let's stick with the hypothetical for
6  a moment and let's assume that the marketer
7  understands that a significant minority of consumers
8  understand that boosting immunity will be
9  interpreted -- withdrawn.



10          The marketer understands that a significant
11  minority of consumers who see the phrase "boosting
12  immunity" will interpret that to mean reduces cold
13  and flu.  The marketer knows that.  In that
14  situation, has there been deception?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Not necessarily.  It depends
17  on the nature of the claim, the characteristics of
18  the marketplace.  Again, you can't hold a marketer
19  responsible for beliefs that have been developed by
20  virtue of things that are not within the control of
21  the marketer.
22  BY MR. COHEN:
23     Q.   So if I understand you correctly, the
24  marketer has no responsibility for pre-existing
25  erroneous beliefs amongst the population with
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1  respect to whether or not its claim is evaluated as
2  deceptive?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  No, I didn't say that.  I
5  think marketers do have some responsibility, but it
6  is also the case that marketers don't have control
7  over many of the things that create erroneous
8  beliefs among consumers, and you can't hold
9  marketers responsible for those erroneous beliefs.



10          MR. COHEN:  Ma'am, could you read back the
11  answer.
12          (The previous answer was read back by
13          the court reporter as follows:
14              "ANSWER:  No, I didn't say that.
15          I think marketers do have some
16          responsibility, but it is also the
17          case that marketers don't have
18          control over many of the things that
19          create erroneous beliefs among
20          consumers, and you can't hold
21          marketers responsible for those
22          erroneous beliefs.")
23          MR. COHEN:  Thank you.
24  BY MR. COHEN:
25     Q.   When you said "some responsibility" in your
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1  answer, what is that responsibility that you
2  referenced?
3     A.   Well, I think marketers have a
4  responsibility to be generally aware of -- of who
5  their consumers are, what they believe, what they
6  buy, and to assure that the information that they
7  present to their consumers is -- is -- is factually
8  accurate.
9     Q.   So again, if it's factually accurate but



10  likely to be misunderstood based on pre-existing
11  beliefs, there's no deception there?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  No, that's not what I said.
14  There could be, but there also may not be, and we
15  would have to identify specific cases, I believe, to
16  determine whether or not there was -- there was
17  deception present.  I mean, again, there has to be
18  something that the marketer has done or not done
19  that they can be held responsible to, and it has to
20  be, you know, a belief that people are acting on.
21  BY MR. COHEN:
22     Q.   Are there any other, I guess, criteria --
23  and you just gave me two -- that will help me
24  determine the circumstances in this situation, where
25  the marketer would be responsible and the marketer
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1  would not be responsible?
2     A.   Well, I mean, there could be any -- in
3  specific situations there could be, I suppose, any
4  number of other things, but in general there needs
5  to be some evidence, first of all, that there's even
6  an erroneous belief; secondly, that somehow that
7  erroneous belief is there by some action or inaction
8  by the marketer; and thirdly, that, you know, people
9  are, you know, are behaving differently, shopping



10  differently, making different purchase decisions by
11  virtue of that erroneous belief created by the
12  marketer.
13     Q.   You took a telephone survey in this case;
14  correct?
15     A.   I did.
16     Q.   How is it possible to survey consumers'
17  impressions of the ECM logo over the phone?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  It's not -- that wasn't the
20  purpose of the survey.
21  BY MR. COHEN:
22     Q.   In your survey of consumers, why didn't you
23  ask them how much time it would take for plastic
24  labeled biodegradable to biodegrade?
25     A.   Because I wasn't interested in that specific
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1  topic.  I was interested in people's general
2  understanding of biodegradability.
3     Q.   And why were you not interested in that
4  specific topic?
5     A.   Because I thought it would emerge as a part
6  of the more general discussion of biodegradability,
7  and, in fact, it did.
8     Q.   Why not ask both the more general questions
9  that were in your survey, and also, specifically,



10  how much time will it take for a plastic labeled
11  biodegradable to biodegrade?
12     A.   Because that wasn't the purpose of the
13  survey.  I could have designed a different survey
14  but, that was not the purpose of the survey.
15     Q.   You're not offering an opinion about
16  consumers' views regarding how much time it would
17  take for a plastic product labeled biodegradable to
18  biodegrade, are you?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  To the extent that I have data
21  that speaks to that issue, I am.
22  BY MR. COHEN:
23     Q.   And what is that opinion?
24     A.   Well, that by and large there's a great deal
25  of skepticism, ignorance, and just general lack of
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1  understanding about that topic.
2     Q.   Other than the fact that, in your opinion,
3  with respect to consumers' assessments of
4  biodegradation times there is a lot of skepticism,
5  ignorance, and lack of understanding, you're not
6  offering any other opinions about consumers' views
7  regarding how much time it would take for a plastic
8  product labeled biodegradable to biodegrade, are
9  you?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I'm -- I'm only offering
12  opinions that are grounded in -- in the survey work
13  that I did.  I think I've given you those opinions.
14  There may be others, but those are the ones that
15  I -- I can identify as we speak.
16  BY MR. COHEN:
17     Q.   And so the answer to my question is no?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, no, the answer is there
20  may be other opinions that the data inform.  I may
21  not have fully framed them.  They're likely
22  sub-opinions of what we've talked about, but I'm not
23  going to say that there wouldn't be any opinions
24  that might emerge.
25  ///
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1  BY MR. COHEN:
2     Q.   What other opinions do you anticipate might
3  emerge?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  I don't know.  I was given
6  Dr. Frederick's survey and asked to opine on that.
7  I don't know what else I might be given and might be
8  asked to opine upon.  It may also be the question
9  arises that the data I've collected could inform,



10  and then I'll use that data to inform that -- you
11  know, that opinion.
12  BY MR. COHEN:
13     Q.   These opinions that may develop in the
14  future, you would agree by definition they're not in
15  the report that was provided to Complaint Counsel;
16  correct?
17     A.   I would agree with that.  Yes.
18     Q.   Let's take a look back at Exhibit 2, which,
19  I believe, is the screenshots, but I apologize if
20  I'm incorrect.  I think it is the screenshots.
21     A.   Mm-hmm.
22     Q.   I direct you to questions 4A and 4B.  Why
23  were these questions asked at all?
24     A.   Because I was trying to develop more
25  complete understanding of whether, what people
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1  understood the term biodegrade to mean, and I -- I
2  had seen other studies, read other materials that
3  clearly indicated that the types of products, type
4  of material, has an influence on the rapidity of
5  biodegradability.  And so I wanted to understand
6  what consumers understood about that.  I also
7  understood from various sources that there are --
8  there are differences in the time it takes for
9  various materials to biodegrade, so I wanted to



10  understand something about consumers' understanding
11  of that.
12     Q.   Were there any other reasons?
13     A.   I don't believe so.  The purpose of the
14  survey was to gain an insight into what people
15  understood about biodegradability.
16     Q.   It would have been possible, wouldn't it, to
17  ascertain consumers' understanding of ECM's
18  marketing without asking questions 4A through 4B;
19  correct?
20     A.   I -- I -- I suppose so.  That's a different
21  question.
22     Q.   Why were these questions 4A through 4B asked
23  before the question series that purportedly
24  replicates ECM's marketing, which would be the
25  Question 5 series?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Because I did not want
3  specific claims to contaminate the answers to the
4  earlier questions.  I didn't want to give people a
5  statement that referenced a specific timeframe and
6  then ask them about time.  It's generally
7  appropriate in surveys to ask more general
8  questions, followed by more specific questions, and
9  that's the approach I followed here.



10  BY MR. COHEN:
11     Q.   Take a look back at Question 4A, please.
12  "Do you think there are differences in the amount of
13  time it takes for different types of products to
14  biodegrade, decompose or decay?"
15          That's a leading question, isn't it?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Well, it's leading to the
18  extent that it asks people "yes" or "no."
19  BY MR. COHEN:
20     Q.   A leading question is a question that
21  suggests the answer; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  That's correct.
24  BY MR. COHEN:
25     Q.   This question suggests that there are
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1  differences in the amount of time it takes for
2  different types of products to biodegrade,
3  decompose, or decay; correct?
4     A.   No, it doesn't.
5     Q.   And why don't you think this is a leading
6  question in that regard?
7     A.   It doesn't suggest a "yes" or a "no" answer.
8     Q.   You don't believe that this question put in
9  the mind of survey respondents the fact that there



10  are differences in the amount of time it takes for
11  different types of products to biodegrade,
12  decompose, or decay?
13     A.   Well, I hope we did put that in their minds
14  because we're asking them whether or not they think
15  there are those differences, yes or no.  People
16  could say no, and some people did.
17     Q.   Most people didn't?
18     A.   Most people did not, correct.
19     Q.   Can you think of an alternative question or
20  question series that would enable to learn whether
21  consumers estimate different biodegradation times
22  for different productions?
23     A.   I could have asked a whole series of
24  questions product by product, material by material,
25  that would have lengthened the questionnaire and I
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1  don't think would have given us any greater insight.
2     Q.   How about a design where you ask one group
3  how long plastic takes to biodegrade and another
4  group how long wood takes to biodegrade, and compare
5  the answers?
6     A.   That -- that certainly could have been a
7  design.  It would have required using two different
8  groups, but it's certainly something that would have
9  been possible.



10     Q.   Information conveyed to respondents earlier
11  in a survey can affect their answers to later
12  questions; correct?
13     A.   It certainly can.
14     Q.   What's more important to determining whether
15  ECM's claims are deceptive -- whether consumers
16  estimate different biodegradation times for
17  different products or how consumers understand ECM's
18  marketing?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I -- actually, you need to
21  read the question back.  I'm sorry.
22          (The previous question was read back
23          by the court reporter as follows:
24              "QUESTION:  What's more important
25          to determining whether ECM's claims
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1          are deceptive -- whether consumers
2          estimate different biodegradation
3          times for different products or how
4          consumers understand ECM's
5          marketing?")
6          THE WITNESS:  I don't think you can say one
7  is more important than the other in this context.
8  Insofar as people are carrying around beliefs that
9  may be highly varied, in some cases, perhaps



10  erroneous, those things may be elicited, those
11  beliefs may be elicited in response to any marketing
12  communications.
13          So you really have to have some
14  understanding of sort of the baseline, much as I've
15  done here, to gain insight into what the claims may
16  have communicated.
17  BY MR. COHEN:
18     Q.   Questions 5A through 5C ostensibly simulate
19  ECM's marketing; correct?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  No.  I wouldn't say they
22  simulate their marketing.  What they are, are an
23  effort to take three of the claims that were
24  identified for me and put them into a
25  non-manufacturer specific form, and if we did not
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1  identify the manufacturer, and ask people what these
2  claims would -- would mean to them.
3  BY MR. COHEN:
4     Q.   Let me ask you to assume the Questions 4A,
5  Questions 4 and 4A are leading.  And let me
6  furthermore ask you --
7     A.   I won't take that assumption.  They're not
8  leading -- unambiguously -- and so I won't accept
9  that assumption.



10     Q.   You understand that as an expert in a
11  deposition you don't have to agree with the
12  assumption, but you have to accept it if you
13  understand it?
14     A.   Well, but you're asking me to assume
15  something that's false.
16     Q.   So you will not answer any questions in
17  which you're asked to assume that Questions 4 and 4A
18  are leading?
19     A.   They are patently not leading, and -- and
20  therefore, any -- any answer based on the assumption
21  is not going to be a useful answer.
22     Q.   Shouldn't that be for the court to decide?
23     A.   Well, the -- no.  It's for me to decide
24  whether I can give you a meaningful answer to your
25  question.  And you've asked me to assume something
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1  that is patently false.
2     Q.   Let's mark Exhibit 6.
3          (Plaintiff's Exhibit 6 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6  BY MR. COHEN:
7     Q.   Let me give this to Dr. Stewart.
8          Dr. Stewart, what is this document?
9     A.   This is a copy of, I believe, the final



10  progress report on the interviewing that was done
11  for my survey, survey of consumers, and it reflects
12  the disposition of the sample.
13     Q.   And I apologize.  I think you just said
14  this, so again, I apologize for repeating, but this
15  is the final report, isn't it?
16     A.   I believe it is the final report.  Yes, I
17  was given these on a routine basis, not daily, but
18  regularly, to give me an update on where we stood
19  with respect to collecting data.
20     Q.   And you can tell this is the final report
21  because it reports data for 400 respondents, and you
22  had 400 respondents in your survey; correct?
23     A.   That's correct.
24     Q.   Based on the information provided here, the
25  average call length across the 400 respondents was
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1  about 12 minutes; correct?
2     A.   That's correct.
3     Q.   Do you know what the range was?
4     A.   As I sit here, I don't know exactly what the
5  range was.
6     Q.   Could that information be ascertained?
7     A.   I believe it probably could be, yes.
8     Q.   And how would that information be
9  ascertained?



10     A.   The survey research company would -- would
11  very likely have records.  It -- it would probably
12  have to be computed, but I -- I believe that they
13  would have a record of how long each call lasted.
14     Q.   Based on your professional expertise, do you
15  have an approximate range that you can provide us?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  I would say between 5 minutes
18  and 20 minutes.
19  BY MR. COHEN:
20     Q.   It would be fair to estimate -- and I
21  understand this is only an estimate -- that by the
22  time respondents were asked Question 5A, they had
23  already been on the telephone talking about
24  biodegradation for anywhere from seven to ten
25  minutes; is that fair?
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1     A.   That's fair.  That's quite possible, yes.
2     Q.   The fact that respondents were involved in a
3  seven to ten minute conversation about
4  biodegradation before being asked questions 5A to 5C
5  could have affected their answers to those
6  questions, couldn't it?
7          MR. AWERBUCH:  Objection.
8     A.   Certainly it could -- would have made them
9  more attentive to the questions.



10  BY MR. COHEN:
11     Q.   Could it have affected their answers in any
12  other ways?
13     A.   I don't believe so.
14     Q.   Most consumers don't engage in seven to ten
15  minute conversations about biodegradation when they
16  walk into a store and decide to buy a product, do
17  they?
18     A.   Not as a general rule.
19     Q.   So in this respect, your survey doesn't
20  simulate the actual consumer experience, does it?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  It does not, and that was not
23  its attempt.
24  BY MR. COHEN:
25     Q.   The net impression that a consumer takes
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1  away from a biodegradeable claim is different when
2  the consumer confronts it on a store shelf, rather
3  than after a seven to ten minute conversation about
4  biodegradation; correct?
5     A.   I -- I would agree that that is the case.
6  We didn't show people a logo here.  That was not the
7  purpose of the -- of the -- of the research.  So
8  there would be some difference, yes.
9     Q.   In Professor Frederick's study, consumers



10  were shown productions with ECM biodegradeable
11  logos, but without seven to ten minute conversations
12  regarding biodegradability beforehand; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  It's my understanding some of
15  his surveys did that, yes.
16  BY MR. COHEN:
17     Q.   Just so the record is clear -- and I believe
18  it is clear -- you are not going to respond to any
19  questions that ask you to assume that 4 and 4A are
20  leading?
21          MR. AWERBUCH:  Objection; asked and
22  answered.
23          THE WITNESS:  I -- I'm not going to make a
24  false assumption and then give you an answer based
25  on a false assumption.
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1  BY MR. COHEN:
2     Q.   With respect to this telephone survey, only
3  landlines were dialed; correct?
4     A.   That is correct.
5     Q.   Where did the sample of landlines come from?
6     A.   It came from two sources.  One was from
7  scientific sampling that scientific sampling
8  generated a random digit dial sample and we
9  supplemented that with a listed sample that we



10  obtained from survey sampling, and -- and the final
11  sampling frame was a combination of the two.
12     Q.   Was one of those sets of samples something
13  that is known as age enhanced?
14     A.   Well, you could -- you could call it age
15  enhanced.  It was the -- the -- the survey sampling
16  survey, the listed sample, was obtained in order to
17  represent more younger consumers, yes.
18     Q.   Why was it necessary to modify the sample to
19  obtain more younger consumers?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Because experience generally
22  demonstrates that a pure random digit survey,
23  particularly one that's done over a relatively short
24  period of time, even a month, tends to produce
25  larger numbers of older, less mobile consumers.  In
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1  order to pick up more younger consumers, it's
2  necessary to use a listed sample.
3  BY MR. COHEN:
4     Q.   How long, over what period of time was this
5  survey conducted?
6     A.   It was about a month.
7     Q.   Are you sure about that?
8     A.   Well, it would be -- it would be in my
9  report.  Well, we could take a look at that because



10  it is stated in my report.
11          Yeah, I was right.  It's about a month.  The
12  study began March 26, 2014, and it was completed on
13  May 1st, 2014.  That was the primary study.  We had
14  done a pilot earlier.  But, you know, a little
15  longer than a month.
16     Q.   What percentage of Americans still has a
17  landline?
18     A.   About 75 percent.
19     Q.   What percentage of Americans uses the
20  Internet?
21     A.   Again, about 75 to 80 percent.  And I'm
22  assuming by that you mean in the home?
23     Q.   Uses the Internet in the home.
24     A.   Yes.
25     Q.   What percentage of Americans uses the
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1  Internet at all?
2     A.   Probably close to 90 percent have some use
3  of the Internet in some way or fashion.  You'd have
4  to include -- you'd actually have to include mobile
5  devices in that.  You'd have to include people who
6  access Internet in limited fashion on the job, who
7  access kiosks, but it would be a very sizeable
8  percentage of the population.
9     Q.   Do you know whether the percentages of



10  Americans that still have a landline is greater or
11  lesser than the percentage of Americans that use the
12  Internet anywhere?
13          You may have just given me that answer.
14     A.   I think I just gave you that answer.  You
15  know, I would -- I haven't seen specific numbers,
16  but I think I would be on solid ground to say that
17  more people have access to the Internet in some form
18  than have a landline.
19     Q.   It's the, case isn't it, that Americans that
20  still have a landline are demographically different
21  than Americans who do not; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, if -- if by that you
24  mean that the demographic characteristics are not
25  the same, then the answer is yes.
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1  BY MR. COHEN:
2     Q.   One of the demographic characteristics on
3  which what I'll call the landline group and the
4  non-landline group differ is their income; is that
5  correct?
6     A.   That -- that would be generally correct,
7  yes.
8     Q.   And another is their age?
9     A.   That would be correct.



10     Q.   And another is their education?
11     A.   Probably, yes.
12     Q.   Are there others that I've neglected?
13     A.   Have -- well, the length of time they have
14  been in their residence, for example.  That's the
15  only other one I could think of.
16     Q.   Assume that a survey of American consumers
17  is conducted and further assume that that survey is
18  demographically unrepresentative of American
19  consumers in a substantial way.  Can you conclude
20  without additional information whether or not the
21  survey's results are valid?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  In some cases you may be able
24  to; in some cases, no.
25  ///
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1  BY MR. COHEN:
2     Q.   In the cases where you cannot reach that
3  conclusion, what additional information would you
4  need?
5     A.   Well, it depends on what -- what the
6  question is.  Some questions require a
7  representative sample; some questions do not.  Some
8  questions can be addressed just by knowing what
9  people in a sample that is generally representative,



10  but not completely have to say; whereas in other
11  cases, you -- you need a more representative sample.
12          So it really depends on the question at
13  hand.
14     Q.   Are the questions in your consumer survey
15  questions such that a representative sample is
16  necessary?
17     A.   I think it's necessary to have a generally
18  representative sample, but I don't think it has to
19  be a perfect replica of the population
20  characteristics.
21     Q.   Would you say the same thing, that with
22  respect to Professor Frederick's survey it has to be
23  generally representative, but not a perfect
24  replication of the population?
25     A.   Well, if we actually knew what his
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1  population was I would say yes, but we have no clue
2  who was in his population.
3     Q.   If we assume that we know who his population
4  was, would you then give the same answer?
5     A.   Again, you're asking me to assume something
6  that's false.  You know, if he had a representative
7  sample, which he does not, then I would say great,
8  it's representative.
9     Q.   Let's take a look back at Exhibit 6.  Do I



10  understand correctly that your researchers made
11  70,279 phone calls to obtain a final sample of 400
12  people?
13     A.   That's correct.
14     Q.   4,020 people answered the phone but refused
15  to participate; correct?
16     A.   That's correct.  Mm-hmm.
17     Q.   The line below "Refused to Participate"
18  reads RF underscore S1 dash "Not Willing to
19  Participate," and then gives the number 291.
20          Do you see that?
21     A.   I do.
22     Q.   What does that line mean?
23     A.   Well, these were people that answered the
24  first question, which is "Would you be willing to
25  answer a few questions?"  They declined.
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1     Q.   What's the difference between people who
2  refused to participate and people who refused to
3  answer or declined to answer a few questions?
4     A.   Well, the people who refused to participate
5  just very early in the telephone call said, "I'm not
6  interested" and -- and didn't even get to the first
7  question.  The 291 are people who were asked the
8  first question and declined.
9     Q.   So it would be accurate to say that the



10  number of people who refused to participate after
11  the first question is 4,020 plus 291?
12     A.   That's correct.
13     Q.   What, if anything, do you know about the
14  demographic characteristics about the people who
15  refused to participate after the first question?
16     A.   I know little about the demographic
17  characteristics, other than they were a random
18  sample of the sampling frame.
19     Q.   What does "Not Qualified Interviews," what
20  does the "Not Qualified Interviews" category mean?
21     A.   Well, this is actually broken out above in
22  the total Not Qualified Interviews there in the
23  middle of the page, and so people could have been
24  disqualified for participation for a number of
25  reasons.
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1          So, for example, there were two individuals
2  where the call was answered by someone under 18, and
3  there was no one in the household who was 18 or
4  older.  We disqualified people who were employed by
5  either a plastic product manufacturer or a waste
6  disposal association, largely because we thought
7  they would have unusual knowledge.  There were 11 of
8  those people.  So we disqualified them.  We had a
9  few people who had not purchased a plastic



10  container.  We had some people that did not have a
11  general understanding of biodegradeable.  And then
12  we'd also established some general quotas based on
13  age and gender, and in some cases we were over quota
14  when we reached an individual, and so those
15  individuals were disqualified.
16          So it was basically disqualification based
17  on questions in the screener questionnaire.
18     Q.   Why did you exclude people who reported not
19  personally purchasing any plastic product or
20  anything that came in a plastic container or made of
21  plastic in the past month?  I'm paraphrasing there,
22  Screening Question 5.
23     A.   Because I thought those individuals would be
24  unrepresentative of the population as a whole.  Most
25  people purchase something made of plastic,
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1  packaging, products what have you.  And to the
2  people who had not had a recent experience of
3  purchasing something made of plastic, I thought they
4  would be unrepresentative, and we excluded them.
5     Q.   Was it possible some people had purchased
6  something made of plastic in the past month but
7  didn't remember?
8     A.   That's possible.
9     Q.   Is it possible they weren't telling the



10  truth because they had changed their minds about
11  whether they wanted to participate in the telephone
12  survey?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Anything is possible.  I think
15  it unlikely.
16  BY MR. COHEN:
17     Q.   Why do you think it's unlikely?
18     A.   I don't know why -- there's no good reason
19  for that to have occurred.  First of all, they don't
20  know they're going to be disqualified if they give a
21  particular answer to that question.  There's no way
22  that the respondent, in advance of giving an answer
23  to any one of these questions, knows whether a
24  particular answer will take them further into the
25  questionnaire or will result in the questionnaire or
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1  interview being terminated.
2  BY MR. COHEN:
3     Q.   You don't believe that some questions might
4  make it at least plausible to a respondent, that by
5  giving a particular answer they're more likely to be
6  disqualified?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Again, anything is possible,
9  but I -- there's no reason why an individual should



10  think these questions should -- should lead them to
11  believe that they will be disqualified.
12  BY MR. COHEN:
13     Q.   What, if anything, do you know about the
14  demographic characteristics of the people who you
15  deem not qualified for the reason that they
16  allegedly had not purchased a plastic product or
17  plastic container within the past month?
18     A.   I don't know anything about the demographic
19  characteristics other than they were part of the
20  larger sampling frame.
21     Q.   Your researchers spoke with 39 respondents
22  who stated that they did not have a general
23  understanding of the term biodegradeable; correct?
24     A.   That's correct.
25     Q.   It's possible, isn't it, that those 39
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1  people changed their minds about whether they wanted
2  to participate in the survey?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  Again, anything is possible,
5  but there was no way for them to know what -- what
6  outcome would be associated with any answer to this
7  question.  This could have been a question that was
8  asked without an instruction to terminate.  It could
9  have simply been we'd like to know for everybody



10  whether they have a general understanding or not,
11  but we're going to ask everybody.  There was no way
12  for a respondent to know whether that was going to
13  happen or that we might terminate them.  In fact,
14  there was no way for a respondent to know whether
15  any of these questions would result in termination.
16  BY MR. COHEN:
17     Q.   It's possible, isn't it, that these 39
18  consumers, or some of them, had a general
19  understanding of what the term biodegradable meant,
20  but weren't confident enough in that understanding
21  to want to participate, once they had an
22  understanding what that survey was about?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, they don't, at that
25  point, know what the survey is about, so I don't --
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1  I don't know how they could, how they could arrive
2  at that logic.  I mean, they -- they may decide that
3  they don't want to participate, conceivably, but I
4  don't see the -- I don't see any logic that would
5  lead them to believe one way or another what -- what
6  the survey is ultimately going to be about.
7  BY MR. COHEN:
8     Q.   The question they were asked was "Do you
9  have a general understanding of what the term



10  biodegradeable means?"  That's Exhibit 2, Question
11  S6.  It's possible that consumers who answered no to
12  this question did have an understanding but weren't
13  confident enough to express that to the researcher;
14  correct?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Anything is possible.
17  Certainly, in answering this type of question, the
18  degree of certainty, the level of knowledge plays a
19  role in determining how an individual may respond.
20  BY MR. COHEN:
21     Q.   And in your professional experience -- and
22  I'm not talking about this specific question, but in
23  your professional experience generally, it's
24  sometimes the case that people hold views, but if
25  they aren't sufficiently confident in those views



94



1  they may be reluctant to express them; correct?
2     A.   That can, on occasion, happen, yes.
3     Q.   Why did you exclude people who were under
4  18?
5     A.   Because we were interested in individuals
6  who had achieved majority status.  It's very common
7  in doing surveys of consumers to collect data only
8  on individuals who are 18 of age and older.
9     Q.   Why were you interested only in individuals



10  who had achieved majority status?
11     A.   Because I thought they were the ones most
12  likely to be relevant.  I think if we were looking
13  at people who were under 18, we would -- we would
14  open up a whole variety of other things that we
15  would have to ask.  So, for example, were they still
16  living at home; did they make purchases, as
17  contrasted to their parents making purchases for
18  them.
19          So I think there are a whole set of
20  questions that begin to arise for people who are
21  under 18, that we would have had to have asked to
22  further qualify them, that we didn't have to ask for
23  people who are 18 and older.
24     Q.   Limiting the survey to people that are 18 or
25  older then makes the survey easier to conduct?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Well, I think it makes it
3  easier to conduct, and it also, I believe, results
4  in a somewhat more homogeneous group since there are
5  many, many differences that begin to arise when
6  you're dealing with people who are under 18 years of
7  age.
8     Q.   Assume there's a convenience store that
9  sells bottled water in plastic bottles.  Someone



10  who's 17 might walk into the convenience store and
11  purchase a bottle of water on his or her own.
12  That's possible, isn't it?
13     A.   Oh, sure.  Sure.  Certainly.
14     Q.   And that purchasing decision could be
15  influenced by the word biodegradable on some of the
16  bottles but not others; correct?
17     A.   It's conceivable, yes.
18     Q.   And that could be true for someone who is 16
19  as well; right?
20     A.   Certainly could.
21     Q.   Maybe even someone in junior high school?
22     A.   That certainly could be.
23     Q.   I mean, there's probably -- there's a bottom
24  to this; right?  You know, you can't be five or six.
25          What percentage of consumers, of American
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1  consumers, are above the age where they have the
2  ability to make these purchases and potentially be
3  influenced by a biodegradeable claim, but below the
4  age of majority?
5     A.   I -- I don't know.
6     Q.   You don't have any information at all
7  regarding the income ranges of your respondents, do
8  you?
9     A.   I do not.



10     Q.   Have you conducted any sort of analysis
11  regarding whether persons with different income
12  levels understand the term biodegradeable
13  differently?
14     A.   I have not done that analysis.
15     Q.   You're not offering any opinion on that
16  subject, are you?
17     A.   I'm not planning to offer an opinion at this
18  point.
19     Q.   You don't have any information at all
20  regarding where your respondents reside, do you?
21     A.   I don't have specific information.  Some of
22  that would be retrievable.  We would have area
23  codes.
24     Q.   You're not presently in possession of that
25  information?
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1     A.   No, I'm not.
2     Q.   And it didn't influence your analysis one
3  way or another?
4     A.   It did not.
5     Q.   You did not rely on that information?
6     A.   I did not.
7     Q.   The survey research firm might have that
8  information; correct?
9     A.   That's correct.



10     Q.   Did you have any understanding as to whether
11  or not the survey research firm was making an effort
12  to geographically balance the respondents in your
13  survey?
14     A.   Well, that would have happened by -- by
15  random selection.  The computer assisted telephone
16  interviewing system that is used by the firm employs
17  a random selection from the sampling frame, and --
18  and the sampling frame itself was constructed to be
19  representative of the United States.  So by random
20  selection it should have been representative
21  geographically.
22     Q.   How do you know that -- that the survey
23  research firm did the random selection process
24  properly?
25     A.   I've worked with this firm for more than two
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1  decades.  I have visited with them.  I have seen
2  their system.  I've watched them collect data.  I
3  have every confidence that they used it
4  appropriately.  And as I note in my report, it is
5  standard practice for interviews to be monitored by
6  Research Supervisors in real time.  So I -- I have
7  every confidence that they followed the protocol.
8     Q.   Sticking specifically with random geographic
9  selection based on different telephone numbers from



10  different regions, however well founded the
11  assumption you're making is, it would be fair to say
12  it's an assumption; you didn't personally
13  investigate this?
14     A.   I did not personally investigate this;
15  that's correct.  I relied upon the laws of
16  probability.
17     Q.   Is that another way of saying you relied
18  upon assumptions that you believed to be well
19  founded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, it's not an assumption.
22  I mean, laws of probability are the laws of
23  probability.  I relied on their operating as we
24  would expect them to operate.
25  ///
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1  BY MR. COHEN:
2     Q.   Reliance on the belief that a survey
3  research firm is operating as you would expect them
4  to operate with respect to the gathering of data is
5  typical in survey research?
6     A.   Can you read that back.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  Reliance on the



10          belief that a survey research firm is
11          operating as you would expect them to
12          operate with respect to the gathering
13          of data is typical in survey
14          research?")
15          THE WITNESS:  Yes, it is quite typical.  As
16  I indicated, there may be ways that you can monitor
17  their procedures, and I've done that in this
18  particular case.  However, you would also not want
19  to be physically present when the interviewing is
20  taking place, for fear of compromising the double
21  blind character of the -- of the survey.  So yes,
22  you'd have to -- you have to, at some level, make an
23  assumption.
24  BY MR. COHEN:
25     Q.   Have you conducted any sort of analysis
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1  regarding whether persons living in different
2  regions understand the term biodegradeable
3  differently?
4     A.   I have not.
5     Q.   You are not offering any opinion on that
6  subject, are you?
7     A.   I am not.
8     Q.   In your survey, respondents' gender was
9  recorded by your researchers, by observation;



10  correct?
11     A.   That's correct.
12     Q.   That means that someone listens to that
13  person's voice and makes an estimation regarding
14  that person's gender?
15     A.   In general, that is true, although if it's
16  unclear, the instructions are to ask some of the
17  time.  I don't want to characterize it as -- let me
18  withdraw it.
19          A significant portion of the time it's done
20  by estimation; correct?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  No, it's not done by
23  estimation.  It's done by observation.
24  BY MR. COHEN:
25     Q.   That's a fair point.
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1          A significant portion of the time it's done
2  by observation?
3     A.   Yes.
4     Q.   What's the error rate when survey
5  researchers make that observation?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, it depends on what the
8  instructions are.  If they are instructed to ask
9  when they are uncertain, the error rate is very



10  small.  If people are not asking that question, then
11  you could find maybe 5 percent of the cases where
12  the gender may be misidentified in a telephone call.
13  BY MR. COHEN:
14     Q.   In the situation where individuals are
15  instructed, researchers are instructed to ask if
16  they are uncertain, what's the basis for your
17  assertion that the error rate in that situation is
18  very small?
19     A.   I -- I've done survey research using
20  telephone interviewing for more than 30 years and
21  have seen studies that have looked at just that
22  issue, and the error rates tend to be very small.
23     Q.   Can you identify some of those studies for
24  me now?
25     A.   Not off the top of my head.  Some of them go
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1  back to my days in advertising.  They would not have
2  been published studies, but they would have been
3  research that we did in the context of the
4  advertising research I was engaged in.
5     Q.   Were the survey researchers in your survey
6  instructed to inquire if, based on observation, they
7  were uncertain?
8     A.   They were.  It's a part of their general
9  training, that if they can't determine, then they



10  should ask the question.
11     Q.   How would you establish that that is a part
12  of their general training?
13     A.   Well, we'd have to look at the nature of the
14  training they receive.
15     Q.   Is that something that was produced to the
16  Federal Trade Commission?
17     A.   No, it was not.
18     Q.   Is that something you possess?
19     A.   I don't believe I possess a copy.
20     Q.   Let me direct you to Exhibit 2, which I
21  believe is, again, the screenshots of the survey
22  questions, and specifically, S2, it states record
23  gender from observation; correct?
24     A.   That's correct.
25     Q.   It doesn't say inquire if you're uncertain,
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1  does it?
2     A.   No, it does not.
3     Q.   There are other survey questions in
4  Exhibit 2, and I'll give you an example, but let's
5  go to Question 1, for instance.
6          You would agree with me, would you not, in
7  Question 1 there's a specific instruction that is
8  given to the researcher about how to act, depending
9  on what answer they receive; correct?



10     A.   Well, there's an instruction about probing,
11  and they were given the specific probe to use.  And
12  they were given instructions about how to record the
13  response, yes.
14     Q.   And there's no instruction about probing if
15  the researcher is uncertain about the respondent's
16  gender, is there?
17     A.   No, there's not.
18     Q.   Have you conducted any analysis of any sort
19  regarding whether persons of different genders
20  understand the term biodegradable differently?
21     A.   I have not.
22     Q.   You're not offering any opinion on that
23  subject, are you?
24     A.   If I'm asked to render an opinion, I may.  I
25  have data that would speak to that question.
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1     Q.   What data do you have that would speak to
2  that question?
3     A.   Well, we did capture gender in my survey,
4  and -- and so we could do an analysis of people's
5  responses by gender.  I have not done that.
6     Q.   That you haven't done that -- withdrawn.
7          It's not in your report at the moment;
8  correct?
9     A.   It is not.



10     Q.   And you haven't yet been asked to do that,
11  have you?
12     A.   I have not.
13     Q.   It's the case, isn't it, that
14  African-Americans represent approximately
15  12.6 percent of the population?
16     A.   Approximately.  I don't know the decimal
17  point, but that's a reasonable range.
18     Q.   Do they make up approximately 12 percent of
19  the population of persons 66 or older?
20     A.   I -- I haven't looked at that recently.  I
21  don't know.
22     Q.   More broadly, is the ethnographic makeup of
23  the population consistent across age groups 18
24  through 34, 35 through 49, 50 through 65, and 66 and
25  older?
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1     A.   You're going to have to read that back.
2          (The previous question was read back
3          by the court reporter as follows:
4              "QUESTION:  More broadly, is the
5          ethnographic makeup of the population
6          consistent across age groups 18
7          through 34, 35 through 49, 50 through
8          65, and 66 and older?")
9          THE WITNESS:  Do you mean in my survey?



10  BY MR. COHEN:
11     Q.   No.  I mean across the population.
12     A.   Then I'm lost because I don't know what
13  you're asking.
14     Q.   Let's approach it this way:  And for the
15  next series of question we're talking about the
16  population.  We can put your survey to the side for
17  the moment.
18          You would agree with me that there are many
19  ethnographic groups in the United States; correct?
20     A.   Certainly.
21     Q.   And we discussed earlier that 12 percent of
22  the population, overall, is African-American;
23  correct?
24     A.   That's correct.
25     Q.   And you testified that you weren't sure one
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1  way or the other whether they -- African-Americans
2  also make up 12 percent of the population of persons
3  66 and older; correct?
4     A.   I don't know as I sit here today.
5     Q.   So you don't know, to phrase it differently,
6  whether with respect to African-Americans, the
7  ethnographic makeup of the population 66 or older is
8  the same as it is with respect to the population at
9  large?



10     A.   If I understand the question, I think the
11  answer is no.
12     Q.   So putting aside African-Americans as one
13  particular ethnographic group, is the ethnographic
14  makeup of the population consistent across age
15  groups 18 to 34, 35 to 49, 50 to 65, and 66 and
16  older?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If what you're asking is are
19  there different percentages of various ethnic groups
20  within different age categories, the answer is yes.
21  BY MR. COHEN:
22     Q.   You actually -- your articulation is much
23  better than mine.
24          The ethnographic makeup of the population of
25  persons 66 or older is disproportionately white,
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1  isn't it?
2     A.   I believe that's correct.
3     Q.   A survey that over-includes persons 66 or
4  older would under-include minorities; correct?
5     A.   It may, yes.
6     Q.   The ethnographic makeup of the population of
7  persons 50 to 65 is disproportionately white, isn't
8  it?
9     A.   Yes.  Again, if you're defining -- if you're



10  defining whites as to exclude Hispanics, for
11  example, yes.
12     Q.   A survey that over-includes persons 50 to 65
13  would under-include minorities, including Hispanics;
14  correct?
15     A.   That would be correct.
16     Q.   Have you conducted any analysis of any sort
17  regarding whether minorities understand the term
18  biodegradeable differently?
19     A.   I have not.
20     Q.   You're not offering any opinion on that
21  subject, are you?
22     A.   I am not.
23     Q.   You set quotas for how many people 66 and
24  older could participate in your survey; correct?
25     A.   I did.



108



1     Q.   On what were those quotas, was that quota
2  based?
3     A.   Well, the quota was based on a desire to
4  assure some minimum representation of various age
5  groups and was -- and they were not hard quotas,
6  they were a range.  And I as I sit here today, I
7  don't recall the specific range, but the idea and
8  purpose behind doing so was to simply assure a
9  reasonable dispersion across the age categories.



10     Q.   You mentioned that part of the goal was to
11  assure minimum representation.  Why wouldn't the
12  goal be to assure as close to optimal representation
13  as possible?
14     A.   Because I didn't think that that was
15  necessary, given the topic.
16     Q.   And why didn't you think it was necessary,
17  given the topic?
18     A.   Because I wasn't interested in specific age
19  differences; I was interested in people's general
20  understanding of the term biodegradeable, and I
21  simply wanted a reasonably representative and
22  diverse set of age ranges.  I wasn't trying to match
23  the population of the United States.
24     Q.   The quota for people 66 and over was 115 out
25  of 400; correct?



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



28 (Pages 109 to 112)



109



1     A.   I think that's correct.  Yes.
2     Q.   104 people were excluded because you'd
3  exceeded the quota for people 66 and older; correct?
4     A.   That's correct.
5     Q.   The quota for people 50 to 65 was 115 out of
6  400; correct?
7     A.   I'm sorry?
8     Q.   I apologize.  I'll just repeat the
9  question --



10     A.   Yeah.
11     Q.   -- withdraw the question.  I'll repeat it.
12     A.   Yeah.
13     Q.   The quota for people 50 to 65 was 115 out of
14  400; correct?
15     A.   That's correct.
16     Q.   41 people were excluded for exceeding that
17  quota; correct?
18     A.   That's correct.
19     Q.   The percentage of respondents in your survey
20  that were 66 and over is 29 percent; correct?
21     A.   I believe that's correct.
22     Q.   What percentage of the population of
23  consumers aged 15 and older do people 66 and older
24  represent?
25     A.   I'm sorry.  I -- you're going to have to
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1  repeat the question or read it back.
2          MR. COHEN:  Ma'am, if you would please.
3          (The previous question was read back
4          by the court reporter as follows:
5              "QUESTION:  What percentage of
6          the population of consumers aged 15
7          and older do people 66 and older
8          represent?")
9          THE WITNESS:  As I sit here today, I really



10  can't tell you.
11  BY MR. COHEN:
12     Q.   That's not something you consider when
13  preparing your report?
14     A.   It was not.  I -- I didn't even look at
15  consumers under 18.
16     Q.   Let me rephrase the question to make sure
17  that -- and I don't mean to be excessively nit-picky
18  here, but what percentage of the population of
19  consumers aged 18 and over do people 66 and over
20  represent?
21     A.   And as I sit here today, I don't recall that
22  either.
23     Q.   And that's not something you considered when
24  preparing your report?
25     A.   I didn't give it a great deal of thought,
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1  no.
2     Q.   You didn't give it any thought or not a
3  great deal of thought?  What thought did you give
4  it?
5     A.   Well, I did give it some thought at the time
6  I established quotas, but I was more concerned with
7  establishing, you know, representation, adequate
8  representation in the various age categories, and
9  not with mapping the exact demographics of my sample



10  into the population.
11     Q.   If I told you that the percentage of
12  consumers aged 15 and older represents around
13  18 percent of the population of American consumers,
14  would you have any reason to disagree with me?
15     A.   Let me be sure I understood the question.
16  Hat consumers 15 years and older represent --
17     Q.   No, I misspoke.  You're absolutely right.
18          If I told you that the percentage of
19  consumers who are 66 and older represents around
20  18 percent of the population of American consumers
21  who are 15 and older, would you have any reason to
22  disagree with me?
23     A.   That sounds about right.
24     Q.   The percentage of respondents in your survey
25  that was 50 to 65 -- or that were 50 to 65 years of
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1  age was also 29 percent; correct?
2     A.   I believe that's correct.
3     Q.   What percentage of the population of
4  consumers aged 15 and older do people 50 to 65
5  represent?
6     A.   Again, as I sit here today, I -- I don't
7  know the answer to that and -- and I certainly don't
8  know for 15 or 18.
9     Q.   That's not something you considered when



10  preparing your report; correct?
11     A.   No.  Only in the most general sense of
12  thinking about establishing quotas.
13     Q.   If I told you that the population of
14  American consumers between 50 to 65 represent around
15  24 percent of the population of American consumers
16  aged 15 and older, would you have any reason to
17  disagree with me?
18     A.   Again, that sounds about right.  I haven't
19  looked recently at population demographics.
20     Q.   And just so that the record is clear -- and
21  I apologize for asking you a question where I think
22  I already know the answer -- what percentage of the
23  population of consumers aged 18 and older do people
24  50 to 65 represent?
25     A.   Again, as I sit here today, I -- I can't
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1  tell you.
2     Q.   That's not something you considered when
3  preparing your report?
4     A.   I didn't consider that specific fact.  I
5  mean, as I said, I did consider it in the sense of
6  trying to establish reasonable quotas for the
7  sample.
8     Q.   Have you conducted any analysis of any sort
9  regarding whether persons of different ages



10  understand the term biodegradeable differently?
11     A.   I have not.
12     Q.   You're not offering any opinion on that
13  subject, are you?
14     A.   I have not been asked to offer an opinion.
15  Again, it's something for which we have survey data
16  that could be used to inform the question, but I
17  have not been asked to address it.
18     Q.   If you were provided with information
19  suggesting that older Americans aged 50 and above
20  have a different understanding of the terms
21  biodegradable than younger Americans, would that
22  affect your opinions in this case?
23     A.   No.
24     Q.   Why not?
25     A.   I've collected data on both groups.  I mean,
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1  I have -- I have data.  They're both represented
2  here.  And to the extent that they are different,
3  then it would be reflected in the data.
4     Q.   Would it affect the conclusions that you
5  believe could be drawn from the data?
6     A.   I don't believe so.
7     Q.   So even if we assume that older Americans
8  have different views with respect to what the term
9  biodegradeable means, and over -- we further assume



10  that older Americans are overrepresented in your
11  survey, that would not affect your conclusions?
12     A.   No, it would not.
13     Q.   And why not?
14     A.   Because we have data on each of the various
15  age groups.  We could look at the degree to which
16  there may be age differences.  I frankly don't think
17  there are any, based on my reading of the responses.
18  But as I said earlier, I haven't done a specific
19  analysis by age.
20     Q.   What if that analysis were done and
21  demonstrated that Americans below the age of 50 had
22  different views with respect to what biodegradeable
23  meant?
24     A.   And what?
25     Q.   Would that affect your conclusions?
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1     A.   Well, it would depend on what the
2  differences were.  It may or may not.  They could be
3  uncertain in different ways but still be uncertain.
4  They could be skeptical in different ways but still
5  be skeptical.  It would really depend on what the
6  nature of the differences were.
7     Q.   What would be some examples of differences
8  where it would affect your overall conclusions?
9     A.   Well, if one group categorically agreed on a



10  particular definition of biodegradeable and another
11  group did not, then I think that's a -- that's an
12  interesting piece of information and -- and might be
13  worth pointing out.
14     Q.   Is that the only circumstance you can think
15  of where differences between the age groups might
16  affect your conclusions?
17     A.   Well, I -- yes, I think so.
18     Q.   You'd agree that measured against the actual
19  population of American consumers aged 15 and older,
20  the population in your survey is unrepresentative,
21  at least because Americans 50 and older are
22  overrepresented?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, we keep using 15.  I've
25  been very clear that there was no one in the sample
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1  under 18, and so -- so they're not even in the
2  sample.  So the fact that they're not in the sample
3  clearly means that they are -- they're not
4  overweighted.  They're -- I mean, they're not there.
5          MR. COHEN:  Ma'am, can you read back my
6  question.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  You'd agree that



10          measured against the actual
11          population of American consumers aged
12          15 and older, the population in your
13          survey is unrepresentative, at least
14          because Americans 50 and older are
15          overrepresented?")
16          THE WITNESS:  You asked me if Americans 15
17  and older are overrepresented?  They're not in my
18  sample.  They can't be overrepresented.
19  BY MR. COHEN:
20     Q.   That's not what I asked.
21     A.   Okay.
22     Q.   I'll ask it again.
23          You'd agree that measured against the actual
24  population of American consumers aged 15 and
25  older -- so not just those between 15 and 18, but
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1  15, basically, to the end of when you become an
2  Amer- -- you are an American consumer, the
3  population in your survey is unrepresentative, at
4  least because Americans 15 and older are
5  overrepresented?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Are you saying 50 or 15?
8          MR. COHEN:  Ma'am, can you read back the
9  question, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  You'd agree that
13          measured against the actual
14          population of American consumers aged
15          15 and older -- so not just those
16          between 15 and 18, but 15, basically,
17          to the end of when you become an
18          Amer- -- you are an American
19          consumer, the population in your
20          survey is unrepresentative, at least
21          because Americans 15 and older are
22          overrepresented?")
23  BY MR. COHEN:
24     Q.   I misspoke.
25     A.   Okay.



118



1     Q.   You're absolutely right.  So at the end of
2  the question I'll try and see if I can ask the whole
3  question again.
4          You'd agree that measured against the actual
5  population of American consumers aged 15 and older,
6  the population in your survey is unrepresentative,
7  at least because Americans 50 and over are
8  overrepresented?
9     A.   Okay.  I would agree that is not



10  representative of the actual age distribution of the
11  American population aged 15 and older.  Yes.
12     Q.   Notwithstanding the fact that it is not
13  representative of the actual age distribution of the
14  American population of consumers, it remains
15  sufficiently valid for the court to rely upon?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Absolutely.  Yes.
18  BY MR. COHEN:
19     Q.   So let me take a step back.  I'm just going
20  to re-ask the question that we had -- I had some
21  difficulty articulating earlier, but I want to make
22  sure that I don't get a different answer if I use
23  the word 18 instead of 15.
24          You'd agree that measured against the actual
25  population of American consumers age 18 and older,
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1  the population in your survey is unrepresentative,
2  at minimum, because Americans 50 and older are
3  overrepresented?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  It is certainly the case that
6  it is unrepresentative with respect to the actual
7  population demographics related to age.
8  BY MR. COHEN:
9     Q.   And notwithstanding that feature, they



10  remain sufficiently valid for the court to rely
11  upon?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  Yes, it does.
14          MR. COHEN:  Have we marked Exhibit 7?
15          (Plaintiff's Exhibit 7 was marked
16          for identification by the court
17          reporter and is attached hereto.)
18  BY MR. COHEN:
19     Q.   Let's take a look at Exhibit 7.
20 Dr. Stewart, a copy for you.
21     A.   Thank you.
22     Q.   And let me provide copies to your counsel.
23          Do you recognize this document?
24     A.   I do.  It's printed in a different fashion
25  than I believe it was produced, but it -- I do



120



1  recognize it.
2     Q.   And what is this document?
3     A.   These are summary tabulations of the results
4  of the survey.
5     Q.   I direct you to the results for Question S4,
6  which is "Do you or anyone in your household work
7  for any of the following?" Correct?
8     A.   That's correct.
9     Q.   44 percent of the respondents in your survey



10  were coded as being, quote, retired, slash,
11  unemployed, slash, disabled; correct?
12     A.   That's correct.
13     Q.   What percentage of American consumers aged
14  15 and older are retired?
15     A.   As I sit here today, I don't know.
16     Q.   That's not something you considered when you
17  prepared this report?
18     A.   I really didn't.
19     Q.   Have you conducted any analysis of any sort
20  regarding whether retired persons understand the
21  term biodegradeable differently?
22     A.   I have not.
23     Q.   You're not offering any opinion on that
24  subject, are you?
25     A.   I have not -- I have not been asked to offer
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1  such an opinion.  The data would lend themselves to
2  doing an analysis of that, but I have not done that
3  analysis.
4     Q.   What percentage of American consumers aged
5  15 and older are disabled?
6     A.   I -- as I sit here today, I don't know.
7     Q.   That's not something you considered when you
8  prepared your report?
9     A.   I really didn't.



10     Q.   Have you considered any -- strike that.
11          Have you conducted any analysis of any sort
12  regarding whether disabled persons understand the
13  term biodegradeable differently?
14     A.   I have not.
15     Q.   And you're not offering any opinion on that
16  subject, are you?
17     A.   I'm not.
18     Q.   What percentage of American consumers aged
19  15 and older are unemployed?
20     A.   Off the top of my head, I -- I can't tell
21  you.  And it would vary depending on how you defined
22  unemployed.  People have left the labor force and
23  are unemployed, but the unemployed statistics don't
24  reflect that.  But it's generally thought the real
25  unemployment rate is somewhere in the vicinity of 12
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1  to 14 percent.
2     Q.   The percentage of American consumers aged 15
3  and older who are unemployed is not something you
4  considered when you prepared this report, is it?
5     A.   It's not.
6     Q.   Have you conducted any analysis of any sort
7  regarding whether unemployed persons understand the
8  term biodegradeable differently?
9     A.   I have not.



10     Q.   You're not offering any opinion on that
11  subject, are you?
12     A.   I'm not.
13     Q.   Does disabled, as it's used here in Table
14  S4, include only people who are too disabled to
15  work, or does it include people with disabilities
16  but who are employed?
17     A.   It could include people who are disabled and
18  employed, depending on how people interpreted the
19  term.
20     Q.   It would depend on how survey respondents
21  interpreted the term; correct?
22     A.   Yes.  Generally, I think they would
23  interpret it in the sense of are you employed or
24  not, and disabled would be unemployed, but I suppose
25  somebody could interpret it differently.
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1     Q.   You're not sure one way or the other
2  definitively?
3     A.   No, I'm not.
4     Q.   Can you tell me how many of the 44 percent
5  are disabled, how many are unemployed, and how many
6  are retired?
7     A.   I cannot.
8     Q.   Does that data exist?
9     A.   I don't believe that's the way the question



10  was asked, but I will tell you momentarily.
11          No, there was simply one category --
12  retired, unemployed, disabled -- that people could
13  select from the list of organizations that people
14  might work for or not work for.
15     Q.   Put differently, it's not possible to tell
16  how many are disabled, how many are unemployed, or
17  how many are retired, based on the way the question
18  was asked?
19     A.   That's correct.
20     Q.   Is it possible to determine, based on the
21  data produced to the FTC and also publicly available
22  census data or other publicly available data that
23  you're aware of, whether your survey overrepresents
24  people in the category defined as, quote, retired,
25  slash, unemployed, slash, disabled, relative to the
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1  percentage of American consumers falling within that
2  category?
3     A.   It would probably be possible to find some
4  census data that could be brought to bear for
5  purposes of comparison.
6     Q.   How would we be able to do that if we're not
7  able to tell how many persons are retired, versus,
8  how many persons in your survey were unemployed,
9  versus, how many persons in your survey were



10  disabled?
11     A.   Well, we would need to find data that either
12  asks the question in the same way -- and this is a
13  very common way to ask this question -- or we would
14  need to try to aggregate across multiple categories.
15     Q.   Can you aggregate across multiple categories
16  if a person is both unemployed and disabled?
17     A.   You could get a rough estimate, but you run
18  risk of doing some double counting.  We would only
19  count them once in response to this question, but if
20  you had data that broke things out retired,
21  unemployed, disabled, a person might conceivably
22  appear in more than one category.
23     Q.   Is there some piece of survey -- publicly
24  available survey data that you can point me to where
25  we could get an estimate of the percentage of the



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



32 (Pages 125 to 128)



125



1  population of American consumers that fall within
2  this category, retired, slash, unemployed, slash,
3  disabled?
4     A.   Not as I sit here today.  As I said, there
5  are -- this is a very common way to ask about this
6  particular category of unemployment or employment,
7  but I can't point you to a specific source today.
8     Q.   Assume we can't tell one way or the other
9  whether those individuals are overrepresented or



10  underrepresented or represented in exactly the
11  optimal proportion.  Your survey would still remain
12  sufficiently valid for the court to rely upon it?
13     A.   Yes, I believe so.
14     Q.   And why is that?
15     A.   We have -- we have data across a range of
16  types of individuals -- employed, not employed --
17  you know, we can look at their responses, broken out
18  by whatever category we choose to put them in, and
19  determine whether or not there are differences.  So
20  if there's reason -- you know, if there's reason to
21  do that analysis, if somebody would like to
22  determine whether or not the results are different
23  for retired, unemployed, disabled, and the rest of
24  the sample, the data are available, we could
25  certainly do that analysis.  I don't have any reason
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1  to believe that we will get a difference.
2     Q.   You didn't ask consumers how much time it
3  would take for plastic labeled biodegradeable to
4  biodegrade, did you?
5     A.   I did not.
6     Q.   That's probative of the consumer perception
7  question at issue in this case, isn't it?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It certainly is.



10  BY MR. COHEN:
11     Q.   Why didn't you ask consumers how much time
12  it would take for plastic labeled biodegradeable to
13  biodegrade?
14     A.   Because I was more interested in
15  understanding what people's general understanding of
16  biodegradability was and obtaining responses in the
17  respondent's own words that provided any caveats,
18  qualifications, contingencies.
19          And we did get people who talked about
20  plastic specifically.  We had people who talked
21  about other materials.  And I thought this was a
22  much more useful way of asking questions about the
23  understanding of biodegradability in general, which
24  was the purpose of the survey, rather than the
25  biodegradability of a very specific substance.



127



1     Q.   Are there any other reasons?
2     A.   That's the primary reason.  I don't -- I
3  don't think of any other reasons.
4     Q.   You indicated that you were more interested
5  in -- and I'm paraphrasing, but correct me if it's
6  not a fair paraphrase -- you're more interested in
7  consumer's views of biodegradability, generally.
8  Why were you more interested in that?
9     A.   Because I think that's the more relevant



10  question here.  To the degree that there are -- that
11  people perceive there to be differences in the
12  biodegradability of materials, I think it's
13  important to understand that.  If you ask people
14  only about one material, focus people on only one
15  material, you really don't get an understanding of
16  the richness that's associated with the
17  understanding of biodegradability.
18          And that's what I was really interested in.
19  We pick up differences associated with materials in
20  context in the responses of the survey -- to the
21  survey, but we -- we get a much richer understanding
22  of biodegradability by asking the more general open
23  ended questions.
24     Q.   You weren't told by anyone that you should
25  focus on that topic, were you?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I wasn't.  No, I was not told
3  that I should focus on that topic.  I was given two
4  other surveys, one by the American Plastics Council
5  and one by Synovate, and asked to evaluate those and
6  asked, you know, how I would do those differently.
7          So they -- they guided my thinking, and both
8  of those dealt with the more general question of
9  biodegradability, and that's why I took the approach



10  that I did.
11  BY MR. COHEN:
12     Q.   Certain of the questions in APCO and
13  Synovate specifically asked consumers for estimates
14  of biodegradation times; correct?
15     A.   They do.
16     Q.   You didn't ask consumers how much time it
17  would take for plastic labeled ECM biodegradeable to
18  biodegrade, did you?
19     A.   I did not.
20     Q.   That's the primary consumer perception
21  question at issue in this case, isn't it?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  It's -- I think it's a
24  subclass of the question that's -- that's at issue
25  in this case.  I think that there is a broader
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1  issue, and that is, what do people understand about
2  biodegradability generally.
3  BY MR. COHEN:
4     Q.   When you say it's a subclass of that issue,
5  what do you mean by that?
6     A.   Well, what I mean by that is if we're not
7  applying a term that demonstrably has many different
8  meanings to consumers in a specific context -- and I
9  don't think that you can interpret results obtained



10  for plastics or any other specific material alone
11  without having a more general understanding of what
12  people understand the term biodegradability to mean.
13     Q.   Is there any other reason why you didn't ask
14  consumers how much time it would take for a plastic
15  labeled ECM biodegradeable to biodegrade?
16     A.   I was interested -- as I've said before, I
17  was interested in people's general perceptions of
18  biodegradability, without putting in their heads any
19  information about context or material.  And, you
20  know, that -- that's the way the questions were
21  framed, and to the extent that we got results that
22  speak to context or speak to plastic or other
23  materials, I think that's relevant and important,
24  but again, it's the more general understanding of
25  biodegradability that I think is really important
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1  here.
2     Q.   Why not ask two sets of questions, one
3  directed to understanding consumers' general
4  understanding of biodegradability and another asking
5  ECM specific questions such as how much time it
6  would take for plastic labeled ECM biodegradeable to
7  biodegrade?
8     A.   Because that wasn't really within the scope
9  of my assignment.  I was really asked to evaluate



10  the concept of biodegradability, to design a survey
11  that would correct the flaws that are present in the
12  Synovate survey and the APCO survey, and that's what
13  I did.
14     Q.   And the scope of your assignment was defined
15  by counsel?
16     A.   My clients generally do define the scope of
17  my assignment, yes, even if they're attorneys.
18     Q.   And in this case, specifically, the scope of
19  your assignment was defined by counsel; correct?
20     A.   That's correct.
21     Q.   You would agree with me, wouldn't you,
22  that -- well, let me just ask one further question.
23          There isn't any reason why -- putting aside
24  what the scope of your assignment is and putting
25  aside the fact that you have an obligation to comply
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1  with the scope of your assignment, there isn't any
2  reason from the standpoint of consumer perception
3  research why one could not ask both questions
4  related to the general understanding of
5  biodegradability and then also ask questions
6  specific to how much time it would take a plastic
7  labeled ECM biodegradeable to biodegrade; correct?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  You could -- you certainly



10  could design a different survey that asks different
11  questions.
12  BY MR. COHEN:
13     Q.   You would agree with me, wouldn't you?  I
14  think you've mentioned this, I think, already, that
15  consumers' understanding of what the word
16  biodegradeable means is central to this case?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  It's my understanding that it
19  is, yes.
20  BY MR. COHEN:
21     Q.   Consumers' understanding of what a word
22  means is always based, at least to a degree, on
23  their prior belief about what the word means, isn't
24  it?
25     A.   If they have a prior belief, yes.
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1     Q.   If an advertiser doesn't do anything one way
2  or another to influence how consumers -- withdrawn.
3          It's the case that you had a screening
4  question, to ask consumers in your survey whether or
5  not they had a general understanding of what the
6  phrase term biodegradeable means; correct?
7     A.   That's correct.
8     Q.   So at least with respect to the respondents
9  in your survey, we're were not dealing with



10  individuals who had no prior belief as to what the
11  term biodegradeable means?
12     A.   That's correct.
13     Q.   So if an advertiser doesn't do anything one
14  way or another to influence how consumers understand
15  a word, then those consumers' understanding of that
16  word will come exclusively from their prior beliefs;
17  correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, or the media or it could
20  be any number of other sources that may -- may come
21  into play.  Certainly, prior beliefs are one of
22  those.
23  BY MR. COHEN:
24     Q.   Well, prior beliefs are an amalgam of media,
25  things the consumer has seen on television, things
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1  someone told the consumer, the consumer's education,
2  and so forth.  You'd agree with that; right?
3     A.   All of those things can influence prior
4  beliefs, yes.
5     Q.   So if the advertiser doesn't do anything one
6  way or another to influence how consumers understand
7  a word, then their understanding of what that word
8  means will come exclusively from their prior
9  beliefs, however those prior beliefs were otherwise



10  created?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  No.  Consumers very
13  frequently, when confronted with something they
14  don't understand, pull out a smartphone, go to the
15  Internet, and gather information.  And that wasn't a
16  prior belief.  It's an immediate communication that
17  will influence their -- their perceptions.  But it's
18  not -- it's not a prior belief.  It's another piece
19  of information.
20  BY MR. COHEN:
21     Q.   Do you have any evidence that suggests that
22  any consumer confronted with the claim ECM
23  biodegradeable went online and Googled or researched
24  what the word biodegradeable might have meant?
25     A.   Yes.
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1     Q.   And what is that?
2     A.   Well, I actually Googled the question "How
3  long does it take material to biodegrade?"  And
4  there is an enormous amount of material on the
5  Internet that's present.  People have contributed to
6  it.  Some of this are blogs.  Some of it are formal
7  websites.  Some of it is -- is trade organizations.
8  There's just an enormous amount of activity around
9  the definition of this term.



10          So clearly -- clearly, consumers are engaged
11  in a conversation about -- about this topic, which
12  suggests that people are going online and sharing
13  information, obtaining information.
14     Q.   Okay.  Do you know one way or the other
15  whether those consumers are doing that after being
16  exposed to marketing materials regarding ECM
17  plastic?
18     A.   I don't know that.
19     Q.   Do you know whether those consumers that
20  you're referencing represent any material portion of
21  the population of American consumers?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  I don't know what portion they
24  may represent.  No.
25  ///
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1  BY MR. COHEN:
2     Q.   Assume that an advertiser doesn't define the
3  word "free" in its ads.  This is probably a problem
4  that you've confronted before.  Consumers would
5  understand free based solely on their prior beliefs
6  regarding that term; correct?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Unless there's other
9  information available, yes.



10  BY MR. COHEN:
11     Q.   Do you think it's likely the consumers would
12  Google what the word "free" means?
13     A.   Some consumers might very well.  It's not at
14  all difficult to find consumers sharing information
15  with one another.  You know, what does this mean,
16  and obtain information from others.  I don't know
17  how many people would do that, but it certainly
18  happens.
19     Q.   Let's assume that no material number of
20  consumers, when confronted with an advertisement
21  that says the word "free" Google what the word
22  "free" means.  And let's assume that the advertiser
23  understands free to mean that a promotional item is
24  free, but the consumer will still pay shipping and
25  handling.  Consumers understand the term "free" to
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1  mean no cost of any kind.
2          So do you understand the framework that I'm
3  asking you to assume?
4     A.   I do.
5     Q.   In this case, if an advertiser and consumers
6  have a different understanding of what the word
7  "free" means, the advertiser has a burden or the
8  burden to clarify what it means; correct?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  I think that's the case where
11  if people didn't have an understanding, and I
12  believe they do, that free often excludes shipping
13  and handling; that at some point in the purchase
14  process, it would be appropriate for -- for the
15  advertiser to indicate shipping and handling not
16  included.
17  BY MR. COHEN:
18     Q.   So if a material portion of consumers did
19  not understand that free included shipping and
20  handling, then if I understood you correctly, the
21  advertiser would have a burden at some point in the
22  purchase process to clarify that?
23     A.   I -- I think that is correct, yes.
24     Q.   Let's take a look all the way back to
25  Exhibit 1, your report in this case.  Let me
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1  actually just ask one follow-up question about the
2  hypothetical we were discussing.
3          So in the situation where the advertiser
4  would have an obligation to clarify at some point in
5  the purchase process that shipping and handling is
6  going to be assessed -- so it's not free as some
7  portion of consumers might understand that term --
8  if the advertiser fails to do that, you would agree
9  with me, would you not, that deception has occurred?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  Well, I have to put this in
12  the context of your hypothetical, which is consumers
13  don't have an understanding that shipping and
14  handling is not included in the term "free."
15  BY MR. COHEN:
16     Q.   That was my hypothetical.
17     A.   If that is the case, then I would agree with
18  you.
19     Q.   Let's take a look at Exhibit 1, I believe
20  page 27.
21     A.   By the way, when you get to a stopping
22  point, it would be nice to take a break.
23     Q.   Do you need to -- why don't we -- do you
24  want to just take an early lunch break?  I mean,
25  this is a logical place to do it.  Do you want an
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1  hour for lunch?
2     A.   That would make sense to me.
3     Q.   Okay.
4     A.   At least a break.
5          MR. COHEN:  We'll go off the record.
6          (A discussion was held off the record.)
7
8          (Whereupon, at the hour of
9          11:50 a.m., a luncheon recess was



10          taken, the deposition to be resumed
11          at 12:50 p.m.)
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1     LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       12:50 P.M.
3
4                 DAVID STEWART, Ph.D.,
5           having been previously duly sworn,
6         was examined and testified as follows:
7
8                     EXAMINATION
9  BY MR. COHEN:



10     Q.   Welcome back, Mr. Stewart.  I hope you had a
11  nice lunch.
12          Did you speak with anyone during the lunch
13  break regarding this deposition or this matter in
14  any way?
15     A.   No.
16     Q.   Just to back up something that I believe we
17  discussed earlier -- and again, I don't want to
18  mischaracterize prior testimony.  If I understood
19  you correctly, one potential problem with adding
20  additional questions to a telephone survey is that
21  it makes the telephone survey longer.  Did I
22  understand that correctly?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Yes, that's an issue.  The
25  length of a survey, particularly on the telephone,
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1  is a cause of concern.  So the more questions you
2  add, the longer it can get.
3  BY MR. COHEN:
4     Q.   And that is something that is of concern?
5     A.   Well, we either have to keep things short or
6  we have to make some sort of effort to incent people
7  to stay on the phone for a longer period of time.
8     Q.   What do you mean incent people to stay on
9  the phone for a longer period of time?



10     A.   Well, if we know it's going to be a
11  half hour interview, then it may be necessary to
12  preschedule that so we identify a time where we call
13  people back.  We might need to compensate people,
14  some sort of, you know, monetary incentive or some
15  other incentive that might have value, in order to
16  get people to cooperate.
17     Q.   Were any of your calls in your survey
18  prescheduled calls?
19     A.   No, they were not.
20     Q.   Were any of the respondents compensated in
21  any way?
22     A.   No, they were not.
23     Q.   Let's go to Exhibit 1, which is your report.
24  Page 27, the last sentence in the first paragraph,
25  "Thus, my survey makes clear that two of three



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



36 (Pages 141 to 144)



141



1  criteria required for a finding of deception, (1) a
2  false belief attributable to the action of the
3  marketer that is (2) material to consumers are not
4  present.
5          Did I read that correctly?
6     A.   Yes, you did.
7     Q.   You refer in a footnote to Jef Richards,
8  1990, Deceptive Advertising:  Behavioral Study of a
9  Legal Concept.  Is that correct?



10     A.   I do.
11     Q.   And the footnote says that that source will
12  provide a discussion of the legal definition of
13  deception and its behavioral science foundations.
14  Is that correct?
15     A.   That's correct.
16     Q.   Is it your contention that the Jef Richards
17  book states that deception cannot be found without a
18  false belief attributable to the market?
19     A.   He discusses three criteria for the
20  establishment of deception in those -- that --
21  that's included in the -- in the list.  Yes.
22     Q.   What is the first criteria?
23     A.   Well, there's three criteria.  The first is
24  that there is a false belief.  The second is that
25  false belief has been created by an action or
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1  inaction by the marketer.  And the third is that it
2  is material to the consumer -- that is, that it has
3  some effect on consumer behavior.
4     Q.   Are you relying on any source other than the
5  Jef Richards book for the contention that deception
6  under the FTC Act requires a false belief
7  attributable to the action of the marketer?
8     A.   Yes.
9     Q.   And what are those other sources?



10     A.   It's the FTC standard.
11     Q.   And can you be more specific, please?
12     A.   I -- I can't point you to a specific
13  document.  It -- it's available on the website.  But
14  it -- it's a well known, well established FTC
15  standard.
16     Q.   You mean available on the FTC's website?
17     A.   Yes.
18     Q.   Is there a particular case you can direct me
19  to?
20     A.   Not as I sit here today.  I mean, there --
21  there is a document on the FTC standards for
22  deception, and I -- I just can't point you to the
23  particular source at the moment.
24     Q.   And your contention is that that document --
25  that is, the FTC standards on deception -- includes
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1  the requirement that the false belief be
2  attributable to the action of the marketer?
3     A.   That's the standard.  Yes.
4     Q.   Other than what you've charac- -- the Jef
5  Richards source and what you've characterized in a
6  general way as FTC deception standards, is there
7  anything else that you're relying upon for that
8  proposition?
9     A.   Well, there's a very substantial literature



10  in the market, in the advertising area, that deals
11  with deception.  I'm not pointing to any one of
12  those documents or published papers, but certainly,
13  knowledge of that literature informs my opinion.
14     Q.   A control group isn't always necessary in
15  consumer survey research, is it?
16     A.   No.  There's certain types of consumer
17  survey research that does not require control.
18     Q.   And you can conduct consumer survey research
19  without using a control; correct?
20     A.   I have.
21     Q.   Can you identify -- well, in how many
22  instances have you conducted consumer survey
23  research without using a control?
24     A.   I -- I -- I can't give you an estimate.
25  Many surveys are not intended to establish
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1  causality.  There's no need for control in those
2  cases.  I've done a lot of descriptive surveys for
3  my academic research, for consulting, and in
4  litigation where there was no need for a control,
5  but we were trying to establish causation.
6     Q.   Were you trying to establish causation of
7  any sort in the survey that you conducted for ECM
8  BioFilms?
9     A.   No.



10     Q.   Do you understand Professor Frederick to be
11  attempting to establish causation in the survey that
12  he conducted for Complaint Counsel?
13     A.   That's my understanding, yes.
14     Q.   That he was attempting to establish
15  causation?
16     A.   A relationship between people's response to
17  the -- the ECM BioFilm's logo and certain beliefs,
18  yes.
19     Q.   So are you contending -- and I'm not sure if
20  you are -- are you contending that Professor
21  Frederick should have used a control?
22     A.   Well, if he's going to assess causation, he
23  should have used a control, yes.
24     Q.   What would you suggest that that control
25  might have been?
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1     A.   I haven't given that a great deal of
2  thought.  I mean, one approach could have been to
3  simply not use the ECM logo and simply put the term
4  biodegradeable and determine whether the action of
5  the marketer in this case, the ECM, produced a
6  different kind of response than a response to the
7  word alone.
8     Q.   Are you aware whether Professor Frederick
9  showed certain consumers plastic products that did



10  not contain the ECM logo?
11     A.   It was my understanding that he did, yes.
12     Q.   And that he showed other sets of consumers
13  plastic products that did contain the ECM logo;
14  correct?
15     A.   That's my understanding.  Yes.
16     Q.   And why does that not constitute a control?
17     A.   Well, it could be a control.  I'm not --
18  I -- I don't think I'm following your question.  The
19  issue is, you know, what are you controlling for?
20  It's my understanding that that -- and I'd have to
21  go back and look at his -- his many surveys, but
22  that some of the surveys were such that they used
23  the BioFilm logo and some did not, but I don't
24  remember all the specifics of what was done.
25     Q.   Professor Frederick asked consumers, in
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1  substance, how much time would it take for plastic
2  labeled ECM biodegrade to -- strike that.
3          In substance, Professor Frederick asked
4  consumers how much time it would take for plastic
5  labeled ECM Biodegradable to biodegrade; do you
6  recall that generally?
7     A.   I do.
8     Q.   Is it your contention that there was no
9  adequate control for that question?



10     A.   I don't believe there was an adequate
11  control.  I think an adequate control would have to
12  include something that examined what people
13  interpret the term biodegrade to mean.
14     Q.   What would the question be that would
15  correspond to the question I just asked, that would
16  constitute an adequate control?
17     A.   Well, again, I -- I -- I have not been asked
18  to design such a survey and I haven't thought a
19  great deal about it, but I would think that there
20  would be a need to use the term biodegrade as a part
21  of the control, in order to correct for pre-existing
22  beliefs about the definition of the term.
23     Q.   Can you give me an example of what that
24  question would sound like?
25     A.   It would sound very similar to the question
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1  you just read me.  What would differ would be what
2  people are shown.
3     Q.   The question that I just read you was not a
4  question that was accompanied by any visual image.
5     A.   Okay.
6     Q.   So if it's just a written question, what
7  would an adequate control be?
8     A.   Well, I don't know because if it's just a
9  written question, I'm not sure what the basis of



10  that information -- of an answer would be based on.
11     Q.   It wouldn't be based on a consumer's
12  perception or understanding of how much time it
13  would take for plastic labeled ECM biodegradeable to
14  biodegrade?
15     A.   Well, it -- it would be based on what they
16  believe biodegrade means.  I don't know what the ECM
17  BioFilm component adds.  If people are not aware of
18  that, they have no basis for answering that
19  question.
20     Q.   One circumstance when a control would not be
21  used is when it's unclear when -- strike that.
22          One circumstance when a control would not be
23  used is when it's unclear what would constitute an
24  adequate control; correct?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  Well, certainly, if you can't
2  think of what a control would be, you can't very
3  well design one in, but the fact that you don't have
4  a control puts you in a position where the inference
5  of causality is -- is really problematic.  So it's
6  certainly the case that you may have situations
7  where you don't know what the control might be and,
8  obviously, you can't just show people a blank piece
9  of paper, but the -- that makes it very difficult to



10  make any inferences about causality.
11  BY MR. COHEN:
12     Q.   What is the inference that you understand
13  Professor Frederick to be making with respect to
14  causality when he collected data regarding how much
15  time consumers believed it would take for plastic
16  products labeled ECM biodegradeable to biodegrade?
17     A.   Well, I think what he is attempting to do is
18  to draw inferences about what the ECM BioFilm
19  product, its label, its logo, information about it,
20  implies to consumers.
21     Q.   If I understand you correctly -- and I think
22  maybe I don't -- but if I understand you correctly,
23  you seem to be testifying that Professor Frederick's
24  question, which I've just paraphrased, was assessing
25  how consumers understood the language that was
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1  presented to them.
2     A.   I think in some cases the difficulty I'm
3  having is that Professor Frederick asked a lot of
4  different questions, and I don't know specifically
5  which one you're referring to.  And so if we really
6  want to get into the specifics, you know, we're
7  going to have to actually look at what was done,
8  what was shown the respondent, and what question was
9  asked.  It -- you know, there's just too much data



10  there for me to do justice to an answer from memory,
11  without having the --
12     Q.   Let's assume that Professor Frederick did,
13  in fact, ask how much time would it take for plastic
14  labeled ECM Biodegradable to biodegrade.
15     A.   Without showing people anything?
16     Q.   Without showing people anything.
17     A.   Okay.
18     Q.   What's the causal inference that you
19  understand Professor Frederick to be attempting to
20  draw from the results to that survey?
21     A.   That -- that statement causes consumers to
22  infer something about the length of time that the
23  product will take to biodegrade.
24     Q.   And what would be the control necessary, in
25  your mind, to give that question sufficient
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1  validity?
2     A.   I would probably remove the reference to the
3  specific product and simply ask, as I did in my
4  survey, how long do you think it would take for
5  something to degrade.  I might even go so far as to
6  ask how long would it take for plastic to degrade.
7  I think those provide a baseline that -- of
8  responding that is independent of any reference to
9  the ECM BioFilm product.



10     Q.   So if Professor Frederick had, in fact,
11  asked the questions that you just described, then
12  there would be adequate control?
13     A.   Perhaps.  Again, I would need to see the
14  full design, what people were asked, and -- and how
15  the analysis was done, but certainly, that would get
16  closer to a control.
17     Q.   You did review Professor Frederick's study
18  in preparation for this deposition?
19     A.   Yes, I did.
20     Q.   You didn't use a control in any of the work
21  you performed for ECM; correct?
22     A.   I did not.  I was not trying to make any
23  inferences about causality.
24     Q.   Do you contend that Professor Shane
25  Frederick is biased?
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1     A.   I --
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  I think that the approach he
4  took to the analysis demonstrates a lack of
5  objectivity, yes.  And so to that degree, yes, I
6  think there's bias.
7  BY MR. COHEN:
8     Q.   Are you contending that Professor
9  Frederick's approach lacks objectivity or that



10  Professor Frederick lacks objectivity?
11     A.   Well, I can't speak to his personality
12  characteristics.  I think his approach, the way he's
13  gone about his analysis, lacks objectivity.
14     Q.   Would another way to say this be that
15  Professor Frederick lacks objectivity because his
16  methodology is improper?
17     A.   I'm not sure that's the way I would say it.
18  I certainly think his methodology lacks objectivity.
19     Q.   I'm not sure that I understand the
20  difference.
21          You've testified that Professor Frederick's
22  methodology lacks objectivity; correct?
23     A.   That's correct.
24     Q.   And what is the basis for your belief that
25  his methodology lacks objectivity?
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1     A.   Well, there's several.  I mean, first of
2  all, the work that he did was not double blind.
3  Both he and his coders were very much involved in
4  the -- in the coding and both were very much aware
5  of what they were -- what they were hoping to find.
6  It's also very clear that he has failed to code
7  items, responses that people gave, that are clearly
8  relevant, such as "I don't know," "it depends," and
9  has coded some other responses that are, you know,



10  at best silly.  He's adopted a coding system that I
11  think serves to in -- analytic system that serves to
12  inflate his findings with respect to how long it
13  takes for something, particularly plastic, to
14  biodegrade.
15     Q.   Methodology aside, do you have any other
16  basis for your contention that Professor Frederick
17  lacks objectivity?
18     A.   No.  I -- what I -- what I'm addressing and
19  what I addressed in my report really went to the
20  question of the objectivity of the approach and the
21  methodology to the research that's reported.  It's
22  not a statement about a personality characteristic.
23     Q.   If it were established that your methodology
24  was improper, would that mean that you lack
25  objectivity?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  No, not at all.  It -- I mean,
3  things can be improper.  And to be quite objective,
4  I mean, things can be improper for many reasons.  A
5  lack of objectivity might be one of them, but there
6  are many reasons why a piece of research may not be
7  valid, that have little to do with whether the
8  researcher is objective or not.
9  BY MR. COHEN:



10     Q.   Can an expert lack objectivity, yet conduct
11  a methodologically sound survey?
12     A.   Yes, I think so.
13     Q.   Can an expert conduct a methodologically
14  flawed survey, yet be objective?
15     A.   Yes, I think so.
16     Q.   You testified that if it were to be
17  established that your methodology was improper, that
18  would not necessarily mean that you lack
19  objectivity; correct?
20     A.   That's correct.
21     Q.   What is it about your critiques of Professor
22  Frederick's methodology that suggests to you that he
23  lacks objectivity?
24     A.   I think I've answered this question.  As
25  I've indicated I, think the failure to code what are



154



1  clearly relevant answers serves to bias the results
2  in a particular direction.  I think the way he has
3  coded some of the responses serves to bias the
4  results in a particular direction.
5          Those are -- those are the bases for my
6  opinion.
7     Q.   Let me direct you to paragraph -- excuse
8  me -- page 30 of your report.  I apologize.  Page 11
9  of your report.  I need to make it clear for the



10  record that I'm going to read what it says.  I'm
11  obviously doing that because that's what it says.
12  I'm in no respect endorsing this.
13          On the second full sentence on the page,
14  page 11, "It is quite possible for a respondent to a
15  Google Survey to be an eight year old or a male
16  pretending to be a woman."
17          Did I read that correctly?
18     A.   Yes, you did.
19     Q.   What's wrong with including in a survey of
20  American consumers men pretending to be women?
21     A.   Because they are not who they are, and by
22  definition, they are there to perpetuate a ruse, and
23  so I would be very reluctant to accept a response by
24  someone pretending to be something that you're not.
25  I think it would call into question the validity of
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1  that -- that information that they supply.
2     Q.   How do you know that none of the respondents
3  to your consumer survey were men pretending to be
4  women?
5     A.   Because we actually had a live interviewer
6  who was in contact in talking with the respondents.
7  So it's highly improbable.  Is it possible?  I
8  suppose, but highly improbable.
9     Q.   Why do you believe it's more improbable over



10  the phone than over the Internet?
11     A.   Well, because on the Internet we know that
12  many people develop different personas, alternate
13  identities.  They use pseudonyms for their email
14  addresses.  A whole industry that sells people
15  privacy protection and -- and temporary email
16  addresses, all for the purpose of people, one, being
17  able to protect their privacy and, two, being able
18  to pretend to be someone that they're not.  Well
19  documented phenomena.
20     Q.   There could, though, be men pretending to be
21  women who answer phone calls that?
22     A.   Could happen, but it's less likely because
23  we have real interaction between two human beings.
24     Q.   And how would that real interaction be able
25  to guard against -- again, I don't like the
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1  language, but men pretending to be women?
2     A.   The voice should help identify who the
3  person is that the interviewer is talking to.  We
4  don't have that cue available on the Internet.  We
5  also don't have a lot of data that suggests that
6  when people are called on phone surveys, that they
7  assume alternative identities.  We do have pretty
8  good evidence that that happens frequently on the
9  Internet.



10     Q.   Has there been research done as to whether
11  people participating in phone surveys sometimes give
12  inaccurate demographic information?
13     A.   Yes, there is.
14     Q.   Has there been research regarding whether
15  respondents on telephone surveys sometimes give
16  inaccurate information regarding their gender?
17     A.   They can do that.  Yes.
18     Q.   When your report states that it's quite
19  possible for a respondent to be a man pretending to
20  be a woman, what does "quite possible" mean?
21     A.   What I really mean there is that there's no
22  control at all, there's no ability to determine who
23  the individual is at the other end of the survey.
24  Unlike well constructed, well maintained Internet
25  consumer panels where there is an effort made to
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1  verify the identity of individuals who participate
2  in surveys, in Google Survey there's no ability to
3  identify who is the respondent that is completing
4  the survey.
5     Q.   When you say "no ability," you mean
6  absolutely no ability or no ability that's
7  sufficiently reliable, in your mind?
8     A.   In my view, at this stage in the development
9  of Google Consumer Survey, I don't think there is



10  sufficient ability for any given survey to identify
11  with sufficient certainty who the respondent is to
12  allow a conclusion that the survey is in any way
13  valid.
14     Q.   Please quantify the probability that any
15  given respondent was a man pretending to be a woman.
16     A.   I can't -- I can't qualify you.  I'm simply
17  for you.  I'm simply giving you -- I gave you two
18  examples of how somebody could pretend to be who
19  they are not.  There are many other ways people
20  could pretend to be who they are not.  The problem
21  is there's simply no way with Google Consumer
22  Survey, at least as it is used today, to verify the
23  identity of the respondent in contrast to well
24  designed surveys using well constructed and well
25  maintained Internet consumer panels.
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1     Q.   When the report states that it's quite
2  possible for a respondent to be an eight year old,
3  what does "quite possible" mean in that context?
4     A.   That it's possible that there could be an
5  eight year old among the respondents.
6     Q.   Can you quantify the possibility?
7     A.   I didn't attempt to quantify the
8  possibility.  It's simply making the point that
9  there is no way that you could control for that,



10  given the way that Google Consumer Survey operates.
11     Q.   Are you familiar with the content provider
12  Google Survey uses?
13     A.   I'm generally familiar with them.  I don't
14  think they provide a comprehensive list of the
15  content providers; I think they provide general
16  categories.
17     Q.   Do you know whether they provide any
18  specific examples at all?
19     A.   I'm not aware of any, and it has been
20  changing over time in the two years that it's been
21  in existence.
22     Q.   You don't know one way or the other whether
23  Google Consumer Surveys uses content providers that
24  are likely to appeal to small children, do you?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  I don't have specific
2  information, but they do use sites that they
3  categorize as entertainment.  They do have sites
4  that they categorize as sports.  Those would be
5  appealing to younger children.
6  BY MR. COHEN:
7     Q.   Out of more than 28,000 respondents in
8  Professor Frederick's surveys, how many would have
9  to be small children before the results are no



10  longer probative of questions before the court?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  The mere possibility that that
13  could happen invalidates the entire survey.
14  BY MR. COHEN:
15     Q.   So if it were established -- let's assume
16  that somehow we had the ability to know this beyond
17  any doubt, that there was one eight year old who had
18  responded to one of Professor Frederick's questions
19  and no one else below the age of fifteen had
20  responded.  That would invalidate the entire survey?
21     A.   Well, no because you've no provided more
22  information, because now you've actually suggested
23  there's an eight year old and that everybody else is
24  not an eight year old.  Now we can -- now we can
25  parse the data, we can say, ah, somebody slipped in.



160



1  We now have data on that.  The problem with the
2  Google Consumer Survey is we don't know that.  We
3  don't know if there was none, one, a thousand.  We
4  just have no way of -- we have no way of knowing
5  that.
6     Q.   So we, if I understand your testimony
7  correctly, we have no way of knowing whether one out
8  of every twenty-eight was an eight year old?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  We have no way to verify that
11  characteristic.  That is correct.
12  BY MR. COHEN:
13     Q.   Even assuming it would be possible to make
14  reasonable assumptions about that information, the
15  inability to know for certain invalidates the entire
16  survey?
17     A.   Well, I don't know what assumptions you
18  would make.  You can certainly make assumptions as
19  you did, that there's only one identifiable eight
20  year old.  And if you can -- if you know that, then
21  I think you change the character of the data, but as
22  long as there is no way to identify that individual
23  or the number of individuals who meet that
24  characteristic, then it's an invalid survey.
25     Q.   So you need to know precisely the number of
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1  individuals who meet that characteristic in order
2  for the survey to be valid; correct?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I think you need to know with
5  a high degree of certainty that the respondents are
6  who you think they are, yes.
7  BY MR. COHEN:
8     Q.   Do I understand your testimony correctly,
9  that you need to know with a high degree of



10  certainty that the respondents do not include a
11  material number of individuals below, say, the age
12  of 15?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  I don't know what you mean by
15  "material," but you would want to know, you would
16  need to know how many of those individuals this
17  were.  Ideally, you would have a way of screening
18  those individuals out so they were never in the
19  survey to start with.
20  BY MR. COHEN:
21     Q.   So if you don't know an exact number of the
22  individuals who shouldn't be in the survey
23  population, the survey is invalid?  And I'll add to
24  that.  Let me withdraw the question because you
25  you've put an important qualifier in here that I
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1  think is -- is -- I think it's important to be fair.
2          So if you don't know with a high degree of
3  certainty -- not perfect certainty, but if you don't
4  know with a high degree of certainty whether -- how
5  many individuals are in the pool of survey
6  respondents who shouldn't be, the survey is invalid?
7     A.   I would say that the survey is invalid.  I
8  certainly wouldn't make important decisions based on
9  such a survey.



10     Q.   Have you ever communicated with anyone
11  associated with Google Consumer Survey?
12     A.   Not with Google Consumer Surveys, per se.  I
13  regularly communicate with people at Google, but not
14  who are involved with the surveys.
15     Q.   Who do you communicate with at Google?
16     A.   We have a couple people who sit on our Board
17  of Advisors for something we call the M School.
18  It's an interactive digital branding program that we
19  have on campus, and we have representatives at the
20  local office who are part of the advisory group.
21     Q.   What does that advisory group do?
22     A.   It gives us advice on our curriculum.  They
23  do some team teaching with our faculty.  They raise
24  interesting research questions with us.
25     Q.   Have you ever conducted a survey on Google
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1  Consumer Surveys?
2     A.   I've not.  I've not.  I don't.  I don't
3  believe it currently is sufficiently reliable that I
4  would ever do a survey on it.
5     Q.   How many surveys have you conducted in your
6  career?
7     A.   Thousands.
8     Q.   Tens of thousands?
9     A.   Well, I don't know if it's tens of



10  thousands, but certainly thousands.
11     Q.   Out of the thousands of surveys you've
12  conducted in your career, how many were conducted
13  online?
14     A.   Well, early in my career there wouldn't have
15  been very many because you couldn't do it online,
16  but I would say in recent years probably 50 percent
17  of the surveys I've done are done on the Internet.
18     Q.   Over the entire course of your career,
19  what's the percentage that have been done online?
20     A.   Maybe, I don't know, maybe 10 percent.  It's
21  been -- the ability to do valid surveys online is
22  really only about -- oh, depends on who you talk to,
23  but five to ten years old at most.
24     Q.   And so that's the period during which you
25  indicated that you had done 50 percent of your
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1  research, survey research online?
2     A.   I believe that's correct.
3     Q.   Do you consider yourself an expert who
4  specializes in Internet research?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Well, I don't know what you
7  mean by "Internet research."  I mean, I used
8  Internet survey methodology.  I use Internet
9  consumer panels regularly and feel like I have a



10  great deal of expertise in that area.  I have also
11  studied the Internet as a communication tool.  But
12  there are certainly vast areas of Internet in which
13  I don't have expertise.
14  BY MR. COHEN:
15     Q.   Have you ever published a paper regarding
16  Internet research?
17     A.   I have.
18     Q.   And what paper or papers would those be?
19     A.   Well, there have been several.  There was a
20  paper I published in the Journal of Public Policy
21  and Marketing back around 2000 that dealt with
22  business models in the Internet space.  I've done
23  several papers and book chapters around the
24  Internet, and more broadly, interactive media,
25  papers that have been published in the Journal of
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1  the Academy of Marketing Science.  That's what comes
2  to mind at the moment.
3     Q.   Have you ever spoken at a conference
4  regarding Internet research?
5     A.   I have.
6     Q.   Can you give me what examples you can
7  recall?
8     A.   I've spoken at the Academy of Marketing
9  Science, at the American Marketing Association, at



10  the Association -- the American Academy of
11  Advertising.  Those are the ones that come to mind.
12     Q.   Can you give me dates or other
13  information -- you mentioned four there -- that are
14  sufficient for us to locate those presentations?
15     A.   Well, if -- if it was only a presentation,
16  they may not have ever existed in hard copy form.  I
17  certainly could identify dates.  In fact, my CV
18  would include my whole list of publications as well
19  as a lot of the presentations I've made.  So that
20  would give you an indication.
21     Q.   But I don't mean to be difficult here.  I
22  mean there's more than one.  I -- there's more than
23  one instance where you've presented at various
24  different professional organizations, so is there
25  any additional information -- let me ask it this
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1  way.  I'll withdraw the question.
2          Do you have copies of any of the
3  presentations that you've mentioned?
4     A.   It's possible.  I don't know.
5     Q.   Are you willing to look and produce them to
6  Complaint Counsel?
7     A.   Sure.  I'm happy to do that.
8     Q.   And --
9     A.   As I said, they're all listed -- or at least



10  most of them would be listed on my curriculum vitae,
11  and the title would probably make it very clear
12  whether they were about the Internet or not.
13     Q.   And the same is true about the articles that
14  you mentioned?  Are you willing to look -- and I'm
15  assuming if you have copies of those articles --
16  produce them to counsel?
17     A.   I'm certainly willing to do that.
18     Q.   What's the basis for the opinions included
19  in your report regarding Google Consumer Surveys?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I have investigated Google
22  Consumer Surveys, and one reason that I've done so
23  is because the question comes up regularly in my
24  role as editor of a journal as to whether or not we
25  would accept for publication a paper based on Google



167



1  Consumer Surveys.  So I've done some investigation
2  to educate myself so that I can give a meaningful
3  relevant answer to that question.  Most of what has
4  been written about Google Consumer Surveys to date
5  has appeared on -- in the trade press, in online
6  trade blogs done by the market research community.
7  There are a number of things that have appeared on
8  what's called the Greenbook online.  The Greenbook
9  is actually a publication that deals with market



10  research providers.  I've also seen a study by the
11  Pew Foundation that's looked at the accuracy of
12  Google Consumer Surveys.
13          So I think I have -- I've informed myself
14  pretty well about what the general thinking is about
15  Google Surveys and about what it is.  It is,
16  however, as I indicated, still evolving.  What it
17  was two years ago when it was introduced is quite
18  different from what it is today.  So it's not --
19  it's not something that you could evaluate one time
20  and develop a definitive opinion.  You kind of
21  really have to figure out where it is at this point
22  in time.
23     Q.   You mentioned a journal.  What journal?
24     A.   I'm sorry.
25     Q.   You mentioned a journal in which your role
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1  with respect to that journal caused you to need to
2  become familiar with the consumer surveys?
3     A.   I'm editor -- currently the editor of the
4  Journal of Public Policy and Marketing.  It's a
5  publication of the American Marketing Association.
6     Q.   Have you ever accepted for publication any
7  submission in which the author relied in whole or in
8  part on Google Consumer Surveys?
9     A.   I -- I can say with absolute certainty I



10  have not, and I can say that for two reasons:  First
11  of all, Google Consumer Surveys have not been around
12  for very long, so there would have been very little
13  opportunity for people to have crafted papers using
14  that methodology, but I, at this -- at this point
15  where I'd received such a paper, I'm certain that I
16  would reject it.
17     Q.   In how many instances that you're aware of
18  has Google Consumer Surveys been far off the mark?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I haven't done -- first of
21  all, I haven't done a systematic analysis to see if
22  I can make that determination.  Secondly, that data
23  are really still quite sparse.  The Pew Foundation
24  Project found it was, in some cases, close, in other
25  cases, pretty far off, but there just aren't that
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1  many instances.  Again, we've only had two years of
2  history.  It is safe to say that one could not with
3  certainty, even -- even with some modest
4  uncertainty, say you could rely on the results
5  obtained from Google Surveys for anything more than
6  maybe some directional information, maybe a quick
7  snapshot where you weren't really interested in
8  something that was very accurate.  And I think
9  that's the general assessment of the research



10  community today as well.
11  BY MR. COHEN:
12     Q.   Is there someone in the research community
13  or a publication or references other than those
14  contained within your report that you could direct
15  me toward that would support the opinion that you
16  just provided?
17     A.   Well, I did cite some in the report itself.
18  I would refer you to those.  Some of the citations
19  are to the Greenbook, which I mentioned earlier and
20  is available online.  There -- there -- in addition
21  to those I've cited, there are other papers or blogs
22  by research professionals that have dealt with
23  Google Consumer Surveys.  That's a very useful
24  source.  And I would also -- I think the Pew
25  Foundation paper is -- is a very useful source as
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1  well.  There may be other sources.  I just can't
2  identify them at the moment.
3     Q.   And you mentioned blogs.  Other than the
4  ones that are in your report, can you identify
5  anything in particular, anything that would enable
6  Complaint Counsel to locate that information?
7     A.   Well, again, I would send you to the
8  Greenbook, which is basically an ongoing online
9  trade publication that is used widely by market



10  research professionals as a place to find probably
11  the most current discussion of Google Consumer
12  Survey, outside of Google.
13     Q.   As you sit here today, how many instances
14  can you name where Google Consumer Surveys was far
15  off the mark?
16     A.   I can't give you a specific count.  There
17  was one -- one report that I recall that was early
18  in its history, that was very far off the mark, and
19  I can't even recall what was, what it was measuring.
20  I think it was measuring something about media
21  usage, but I don't I don't have a specific
22  recollection.  I know that in the Pew Foundation
23  work it was close on some -- many items, but also,
24  pretty far off on some other items, but I don't
25  remember how many things I looked at.
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1     Q.   When you say "media use," was that a
2  reference to Wickipedia?
3     A.   I don't -- as I sit here today, I don't
4  recall.
5     Q.   Let me direct you to your report at page 14,
6  note 11.  It's a reference to Jeffrey Henning, 2012.
7     A.   Mm-hmm.
8     Q.   Have you read the material referenced?
9     A.   I have.



10     Q.   What sort of material is it?
11     A.   It's online columns, it's blogs, it's --
12  it's the sharing of practitioners with other
13  practitioners, which is about the only thing you're
14  going to find that's currently available with
15  respect to Google Consumer Surveys.
16     Q.   It's actually a tweet from Jeffrey Henning,
17  isn't it?
18     A.   Well, it's a long tweet, but yeah, that's
19  fair.  I -- I would characterize that in that way.
20     Q.   Let's mark the blog with the tweet as
21  Stewart 8.
22          (Plaintiff's Exhibit 8 was marked
23          for identification by the court
24          reporter and is attached hereto.)
25  ///
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1  BY MR. COHEN:
2     Q.   This is the long tweet that you were
3 referring to?
4     A.   That's correct.
5     Q.   Did you locate this blog post containing the
6  tweet yourself?
7     A.   I did.
8     Q.   And it provides one example where Google
9  Consumer Surveys produced an allegedly inaccurate



10  result, doesn't it?
11     A.   It does.
12     Q.   It doesn't provide more than one such
13  instance, does it?
14     A.   I do not believe so, no.
15     Q.   Who's the author of the blog post?
16     A.   I believe it's Jeffrey Henning.
17     Q.   And what's the basis for that belief?
18     A.   Because that's who's listed at the top as
19  the -- as the author.
20     Q.   I want to make sure that my question is
21  clear.  I am in agreement with you that Jeffrey
22  Henning is the author of the tweet.  Who is the
23  author of the blog post?  Do you understand the
24  difference in the question?
25     A.   I'm not sure that I'm understanding the
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1  question.
2     Q.   I will represent to you that my
3  understanding is that Jeffrey Henning is the author
4  of this tweet.
5     A.   Okay.
6     Q.   The tweet is excerpted from a larger blog
7  post, which is a different piece of material.  It
8  contains the tweet; correct?
9     A.   That's correct.



10     Q.   Who's the author of the blog post?
11     A.   It appears on what on what I believe is
12  brand savant.  I don't know who the specific author
13  is in that case.
14     Q.   So the author is not cited in your report?
15     A.   No.
16     Q.   Is it relevant who the author is?
17     A.   Not for my purposes.
18     Q.   Is it relevant where the author works?
19     A.   It may be, but again, not for my purposes.
20     Q.   And why is it not relevant for your
21  purposes?
22     A.   I'm simply presenting information that's
23  available in the -- in the market research
24  community, raising concerns about Google Consumer
25  Surveys.  It's what's available.  If there were --
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1  if there were referee publications, I would have
2  cited those, but Google Scholar -- I'm sorry --
3  Google Survey is so new that there's very little
4  available, other than among people who are kind of
5  practicing professionals.  And so I went looking for
6  things that are relevant of what practicing
7  professionals think of the product.
8     Q.   Let's back up to page 11, Footnote 7.  Did
9  you locate the Katrina Lerman reference yourself?



10     A.   I did.
11     Q.   What sort of reference is this?
12     A.   Well, this appears in the Greenbook
13  something I've referred to earlier.  It's
14  basically -- I would characterize it as a blog.
15  This is the Greenbook blog that it appears on.  It's
16  essentially an online publication in which marketing
17  research professionals share information about --
18  about best practices.
19     Q.   Is it relevant who Katrina Lerman is?
20     A.   I -- not for my purposes.
21     Q.   And why is that?
22     A.   Again, I'm simply reflecting the literature
23  that I have found assessing the quality of Google
24  Survey.  It's what the literature states.
25     Q.   Is it relevant where she works?
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1     A.   I don't -- again, not for my purposes.
2     Q.   And for the same reason?
3     A.   For the same reason.
4     Q.   Let's go to page 14, Footnote 9.  Kevin
5  Oswald is the reference there.  Did you locate that
6  reference to Kevin Oswald yourself?
7     A.   Yes, I did.
8     Q.   What sort of content is referenced?
9     A.   Well, I believe it's content that exists on



10  the website of a research firm, and I believe it's
11  Discovery Research Group.  And it's a -- it's a --
12  again, it's a discussion of his experience with
13  Google Consumer Surveys.
14     Q.   Kevin Oswald is employed by Discovery
15  Research Group; correct?
16     A.   I think that is correct.  I would have to
17  confirm that.
18     Q.   Discovery Research Group is a competitor of
19  Google Consumer Surveys, is it not?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I -- actually, I wouldn't
22  characterize it as that at all.  I mean, they are
23  involved in market research, but Google Consumer
24  Surveys is not.  So I don't consider them
25  competitors.
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1  BY MR. COHEN:
2     Q.   You don't consider Google Consumer Surveys
3  to be involved in market research?
4     A.   What they do is not market research.  It's a
5  way to monetize publications.  It's not market
6  research by any definition.  That, anybody who's a
7  serious scholar would agree with.
8     Q.   As a serious scholar, what is your
9  definition of market research?



10     A.   Well, market research is the collection of
11  information about consumers and about the
12  marketplace, that carries a degree of certainty
13  sufficient to make decisions.  Those decisions may
14  vary in terms of what they are, and so the research
15  may vary.  But the market research community does
16  not consider Google Scholar -- Google Surveys to be
17  a serious competitor at this point.
18     Q.   How do you know whether Discovery Research
19  Group considers Google Consumer Surveys to be a
20  competitor or not?
21     A.   I wouldn't consider them a competitor.
22     Q.   How do you know -- please answer my
23  question:
24          How do you know whether Discovery Research
25  Group considers them to be a competitor?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  My understanding of how Google
3  Surveys is viewed in the market research community
4  would -- would suggest to me that serious market
5  research firms would not really consider it a
6  competitor.
7  BY MR. COHEN:
8     Q.   Have you interacted with anyone at Discovery
9  Research Group?



10     A.   I have not.
11     Q.   Do you know whether they are a serious
12  marketing firm?
13     A.   I believe they are.
14     Q.   On what is that belief based?
15     A.   I'm aware of some of the work they have
16  done, but I -- I don't have any further basis of
17  that.
18     Q.   You don't actually have any personal
19  knowledge as to whether or not they view Google
20  Consumer Surveys as a competitor?
21     A.   I don't have -- I have not spoken to anyone
22  there.  I have no personal knowledge; that is
23  correct.
24     Q.   Let's say on page 14, the sentence beginning
25  after Footnote 9, it's about six or seven lines from
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1  the bottom, "Another review noted the annoyance
2  factor, the tendency for respondents to give bogus
3  answers and concluded that Google Surveys is just
4  terrible.  It annoys your most important asset (your
5  readers), it misleads your partners (the brands),
6  and it forces you as a publisher to focus on volume
7  over quality, which reduces the overall value and
8  lower how much people trust your content."
9          Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Whose words are those?
12     A.   Those are -- I -- I you've cited -- I've
13  given you the cite there.
14     Q.   Is this a paraphrase of the citation, or are
15  those your words?  I guess only -- let me withdraw
16  the question.
17          Paraphrasing your words would be really the
18  same thing.  Is it a paraphrase or are you actually
19  quoting from the citation there?
20     A.   I think that -- that where I'm quoting, I
21  would probably have put it in quotes, so I would say
22  it's probably a paraphrase.
23     Q.   What source of content is Footnote 10
24  referencing?
25     A.   Again, it's referring to a website that is
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1  used by publishers to share information with one
2  another.
3     Q.   Do you know whether -- withdrawn.
4          The website is -- the specific content
5  reference is a blog post, isn't it?
6     A.   It is.
7     Q.   And to whom is the blog post directed?
8     A.   Yes.  I believe the post is directed at
9  people who are in the -- largely, in the media and



10  publications industry.
11     Q.   Did Thomas Baekdal do any research in
12  support of his conclusions?
13          MR. AWERBUCH:  Objection.
14          MR. COHEN:  What's the basis for your
15  objection?
16          MR. AWERBUCH:  You're asking him something
17  that he can't really have personal knowledge of.
18          THE WITNESS:  Yeah.  I'm -- as I've said
19  before, I'm offering you what the -- what the
20  opinion of Google Surveys is in the professional
21  community.  What they're based on varies.  There is
22  some research that I have pointed to.  There are
23  blogs.  There are opinions.  I don't necessarily
24  know what all of the opinions are based on, but this
25  is what's out there about Google Surveys.
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1          MR. COHEN:  I move to strike that as
2  nonresponsive.
3          Ma'am, can you please read back my question.
4          (The previous question was read back
5          by the court reporter as follows:
6              "QUESTION:  Did Thomas Baekdal do
7          any research in support of his
8          conclusions?")
9          THE WITNESS:  I can't answer that.  I don't



10  know.  I don't know the basis of his opinion, as I
11  did say in my responsive answer.
12  BY MR. COHEN:
13     Q.   Does it matter who he is?
14     A.   It may.  For my purposes it doesn't really
15  matter.
16     Q.   And why doesn't it matter for your purposes?
17     A.   Because what I'm trying to reflect in my
18  report is what the general opinion, published
19  opinion, admittedly, on the website -- on websites
20  is of Google Consumer Surveys at this point in time.
21  Some of it I'm certain is purely opinion; some of it
22  may be based on research.  I pointed to some
23  research, but there's a -- some of all of these
24  suggest an enormous amount of skepticism of Google
25  Surveys, at least as it's currently constructed.
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1     Q.   The sum of all of these; what is the all of
2  these that you're referring to?
3     A.   I've given you a number of different cites,
4  quotations that in summary, lead to a conclusion
5  that you need to be very careful about drawing any
6  inferences from Google Surveys.
7     Q.   And it's -- so the all of these is the
8  references in your report?
9     A.   That's correct.



10     Q.   Anything else?
11     A.   Well, this is a -- this is a selection of
12  things that I have found over time.  Many of these I
13  was aware of before -- before I even began working
14  on this project, as I needed information in order to
15  be responsive to questions I was receiving from
16  authors.  There are other things that I've seen.
17  This is -- this is simply representative.
18     Q.   Can you identify some of the other things
19  that you've seen?
20     A.   Not as I sit here today.
21     Q.   Is it relevant where Thomas Baekdal works?
22     A.   Not for my purposes.
23     Q.   And for the same reasons you've already
24  explained?
25     A.   Yes.
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1     Q.   You testified -- and I don't mean to
2  mischaracterize -- I'm sure you'll correct me if I'm
3  getting this wrong -- that Google has made
4  refinements in its methodologies since its
5  inception; is that correct?
6     A.   That's correct.
7     Q.   Do you know what those refinements are?
8     A.   I know some of them.  I know that they have
9  expanded a number of questions that you can ask.



10  It's my understanding that when they initially
11  launched, you were restricted to two questions.  And
12  I think that has been relaxed.  I know they have
13  expanded the number of websites where Google Surveys
14  now collects data.  Those are the two things I'm
15  most aware of.
16     Q.   Are there others?
17     A.   I -- I don't know of others.  Those are the
18  ones I'm aware of.
19     Q.   How much does it cost to run a Google
20  Consumer Survey?
21     A.   It's my understanding it varies, and I don't
22  I don't remember the price structure.  It's based,
23  in part, on the number of questions that you're
24  going to ask, but I -- I don't remember the pricing
25  structure.
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1     Q.   And when you say -- just so that the record
2  is clear, when you say you don't remember the
3  pricing structure, do you remember anything about
4  the pricing structure?
5     A.   Well, only that it seems to take into
6  account the number of questions that you're going
7  to -- you're going to ask and, I believe, the sample
8  sizes, but other than that, I'm not aware of what
9  the specific structure is.



10     Q.   So you don't know how much it would cost,
11  for instance, to ask a hundred respondents one
12  question on Google Consumer Surveys?
13     A.   Not as I sit here this afternoon, no.
14     Q.   How would you physically describe the user
15  experience when a potential respondent is presented
16  with a Google Consumer Survey?
17     A.   I think it varies by respondent.  I do think
18  that one of the quotes I have here or one the
19  paraphrases I have here is -- is accurate.  I think
20  many respondents will be annoyed.  They are -- they
21  are -- they did not come to the site for the purpose
22  of participating in research, unlike a well
23  constructed Internet consumer panel.  You know, they
24  came because they wanted to access content.  And
25  this now becomes a price, a door, if you will, to
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1  get to the content.
2          And for some people I think that's going to
3  create annoyance, for some people it's going to be a
4  matter of trying to get rid of it as quickly as
5  possible.  Some people may, in fact, find it
6  interesting to give their response.
7     Q.   It's your understanding, if I understood you
8  correctly, that Google Consumer Surveys is
9  preventing an Internet user from accessing content



10  that he or she would otherwise be able to access?
11     A.   Well, there may be other ways that people
12  could access the content.  They might pay for the
13  content, they may perform some other task to get to
14  the content, but it is one of the things that would
15  be necessary in order to access the content.  They
16  may have a choice of several things they could do to
17  do it.
18     Q.   What would those several things be?  One
19  would be to answer the survey; right?  And what
20  would another be?
21     A.   Well, another would be to actually pay for
22  the site, to pay for the content.  I -- you know, I
23  don't know what the others might be.  I would
24  envision responding to a promotion.  I think there
25  are a lot of things could be done.  I don't know
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1  specifically what -- what else they might do.
2     Q.   Do you know one way or the other whether
3  potential participants in Google Consumer Surveys
4  are given the option of responding to a promotion to
5  access the content?
6     A.   I don't know that with certainty, no.  I
7  have seen some discussion, but that may be a
8  direction in which they're going to go, but I don't
9  know if they have implemented that or not.



10     Q.   Let's assume that a potential survey
11  respondent is given the option of responding to a
12  survey.  Let's assume, furthermore, it's one
13  question or paying to get money -- excuse me --
14  paying to get behind a pay wall and access otherwise
15  inaccessible content.  Do you understood those
16  assumptions?
17     A.   I do.
18     Q.   Why is it your contention that someone
19  confronted with that decision would be annoyed or
20  disturbed by this?
21     A.   Because people don't like barriers between
22  what they're interested in accessing and themselves,
23  whether that be to pay for content -- publishers
24  have had enormous difficulty getting people to pay
25  for content that is online.  Having a survey pop up
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1  as a barrier is, again, an interference with the
2  goal of the respondent, so some respondents are
3  going to be frustrated and annoyed by that.  They
4  wanted content and couldn't get it.
5     Q.   Are respondents more likely to be frustrated
6  by having to pay to get behind the pay wall or
7  having to answer the survey question to get behind
8  the pay wall?
9     A.   I think they may be annoyed in either case.



10     Q.   And you have no view as to which the
11  respondent is likely to prefer?
12     A.   I think you already asked.  Most respondents
13  would say, "I just want access to the content."
14     Q.   Have you considered whether some respondents
15  might be happy to answer a question that takes 15 to
16  25 seconds, in exchange for being able to access
17  content behind a pay wall for free?
18     A.   I don't have any doubt that there may be
19  some consumers who would be very happy to give a
20  response, whether it be a nonsensical response or a
21  meaningful response, in order to get to some content
22  that was of interest to them.
23     Q.   What's the average response time across
24  Google Consumer Surveys?
25     A.   I don't know.  I -- I think it would
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1  probably depend on the nature of the question and
2  the number of questions.
3     Q.   What's the average response time across
4  Google Consumer Surveys for single questions?
5     A.   I -- off the top of my head, I don't know
6  that as I sit here today.
7     Q.   Is that relevant to you at all?
8     A.   No, it's not relevant.
9     Q.   What was the average response time across



10  Professor Frederick's studies?
11     A.   I have a recollection somewhere in the
12  neighborhood of maybe 20 seconds, but that's only
13  a -- but that's only a best estimate based on my
14  faulty recall.
15     Q.   Is that relevant to you at all?
16     A.   No.
17     Q.   Why is that not relevant to you?
18     A.   Because I think the data are so
19  fundamentally flawed that whether they spent 20
20  seconds or 20 minutes doesn't -- it doesn't
21  rehabilitate the data.
22     Q.   Is it relevant to you with respect to the
23  specific question of whether respondents are likely
24  giving serious consideration to -- to the question
25  before responding, putting aside the overall



188



1  validity of the survey?
2     A.   No.
3     Q.   Why not?
4     A.   Because I don't -- I don't really think it's
5  a particularly meaningful piece of information.  You
6  know, it -- if it's 10 seconds or 20 seconds really
7  doesn't matter.  You can put a meaningful answer in
8  for a short question, something where one merely had
9  to check a box, in -- in 5 seconds.  One could sit



10  and stare at a screen while you're watching the
11  World Cup, and you might be on the screen for, you
12  know, a minute before you respond, and then you give
13  a really silly response.
14          So I don't think that tells us anything one
15  way or another about the validity of the responding.
16     Q.   You've studied Professor Frederick's data to
17  a degree, at least, haven't you?
18     A.   To a degree, yes.
19     Q.   You would agree, would you not, that
20  substantial majority of respondents give, to
21  biodegradation time questions, give reasonably
22  plausible answers; correct?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  I wouldn't say a substantial
25  majority.  Recognize he doesn't even code almost 40
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1  percent of the responses.  So -- so we have to take
2  those 40 percent and set those aside.  You know, of
3  the -- of the remaining, roughly, 60 percent, yes, I
4  think the majority give what I would consider to be
5  plausible responses.  Not all, but most.
6  BY MR. COHEN:
7     Q.   You -- there's obviously disagreement
8  between the parties about this, but you believe "I
9  don't know" is a plausible response?



10     A.   Oh, absolutely.
11     Q.   And you believe that "it depends" is a
12  plausible response?
13     A.   Not only do I believe it's a plausible
14  response, it's my understanding from the reading
15  I've done about biodegradability, that it's probably
16  the most correct response.
17     Q.   So if you add together the respondents who
18  give what I'll call plausible numeric responses to
19  biodegradation time questions and the respondents
20  who give "I don't know" type responses and the
21  respondents who give "it depends" type responses,
22  roughly speaking, what percentage of Professor
23  Frederick's data did those three categories
24  represent?
25     A.   I can only give you a ballpark figure --
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1     Q.   That's fine.
2     A.   -- but I would say about 75 percent.
3     Q.   Whether or not that -- let's assume that
4  that's 75 percent figure is correct.  Why does that
5  not indicate to you that 75 percent of the survey
6  respondents are taking the question seriously?
7     A.   Because there's no evidence that they're
8  taking it seriously.  They did not come to the
9  survey for the purpose of completing a survey.  They



10  came to the task for a completely different reason
11  and were interrupted.  And just because the
12  responses are plausible in that case, one can give a
13  plausible response that is -- that is not a real
14  response.  It would be very easy for somebody to
15  simply type in one year, and they don't believe
16  that.  It's simply a way to make the screen go away.
17  And we have no way -- people weren't screened in, in
18  any way.  They weren't present to do any research.
19  You know, the entire incentive is to get that screen
20  out of the way.  And many people will give a
21  plausible response just to get rid of it.  Whether
22  that's what they really think or not, who knows.
23     Q.   Why would someone give a plausible response
24  that isn't what they really think?
25     A.   To get rid of the screen.



191



1     Q.   So they have one view, but they give a
2  different plausible view to get rid of the screen?
3  Is that what I understand you to be testifying?
4     A.   No.  I -- I'm not sure that they necessarily
5  even have a -- have a view, but they need to put
6  something in the box to make it go away.  So, you
7  know, I've never thought about that question before,
8  but one year sounds about right; let me type that
9  in, this thing will go away, and I can get on with



10  my business.
11          Now it's perfectly plausible, and, in fact,
12  the logic there is perfectly plausible, but they
13  didn't necessarily have that belief prior to
14  actually confronting this task that has been set for
15  them, that stands as a barrier to get to what they
16  really want.
17     Q.   What's a pilot study?
18     A.   A pilot study is generally a study done on a
19  small scale for purposes of refining a larger study,
20  for purposes of estimating sample size, for purposes
21  of making modifications that may be necessary,
22  given, you know, unwanted things that may happen
23  during the survey.
24     Q.   Using that definition until I tell you
25  otherwise, I'm only going to be asking about pilot
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1  studies related in some way to litigation or
2  potential litigation.  Do you understand that
3  assumption?
4     A.   I do.
5     Q.   Have you ever been involved with a pilot
6  study that was terminated prior to completion?
7     A.   Oh, I'm sure I must have been.  I don't have
8  a specific recollection.
9     Q.   Can you estimate how many?



10     A.   No.  I'm sure that -- I'm sure that there
11  have been several.  I've done a lot of pilot work,
12  and it's often been the case that, you know, you get
13  results that suggest you don't want to go forward,
14  or the client simply decides that they don't really
15  want to do the survey after all.  But I don't -- I
16  don't have an estimate of the number of times.
17     Q.   Can you think of any pilot studies in
18  particular that were terminated prior to completion?
19     A.   I can't think of any as I sit here today.
20     Q.   Have you ever been involved with a pilot
21  study that was terminated prior to completion
22  because of concerns that the results would be
23  adverse to the party ultimately funding the study?
24     A.   No, I don't believe so.
25     Q.   Let's look back at your report, page 5.  The
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1  section involves the scope of the assignment.
2  Please read the scope of the assignment section and
3  just look up at me when you're finished.
4     A.   Okay.
5     Q.   The scope of assignment section doesn't
6  mention the Manufacturers Pilot Study, does it?
7     A.   No, it does not.
8     Q.   Why not?
9     A.   Because that study was done -- I mean, we're



10  talking about that study from the very beginning,
11  but that study was done very late in my assignment,
12  and it -- I simply didn't -- didn't get it into the
13  scope of assignment here.  I would -- I would
14  encompass it within the -- the -- the larger survey
15  of consumer perceptions.  These were consumers; they
16  just happen to be businesspeople.
17     Q.   Who's the "we" in that sentence?
18     A.   Where?  We?
19          MR. COHEN:  Ma'am, could you read back
20  Professor Stewart's response.
21          (The previous answer was read back by
22          the court reporter as follows:
23              "ANSWER:  Because that study was
24          done -- I mean, we're talking about
25          that study from the very beginning,
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1          but that study was done very late in
2          my assignment, and it -- I simply
3          didn't -- didn't get it into the
4          scope of assignment here.  I would --
5          I would encompass it within the --
6          the -- the larger survey of consumer
7          perceptions.  These were consumers;
8          they just happen to be
9          businesspeople.")



10          THE WITNESS:  I didn't hear a "we" in here.
11          MR. COHEN:  Ma'am, maybe I misheard it.  I
12  thought I did hear it.  If you wouldn't mind just
13  reading it.  I think it's towards the beginning.
14          (The previous partial answer was read
15          back by the court reporter as
16          follows:
17              "ANSWER:  Because that study was
18          done -- I mean, we're talking about
19          that study from the very
20          beginning" --)
21          THE WITNESS:  I and the attorneys, in
22  discussing what I would do, we -- we went back and
23  forth about what my assignment would be, and it
24  changed a bit over time.
25  ///
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1  BY MR. COHEN:
2     Q.   In what respects did it change over time?
3     A.   Well, early -- early on I had no notion that
4  that was going to be an expert to whom I was going
5  to be asked to respond.  Early on I was merely asked
6  to comment on, evaluate the Synovate and the APCO
7  surveys.  Subsequently I was asked to design a
8  survey in the context of that discussion.  We talked
9  about whether it should be of end user customers or



10  whether it should be of manufacturers.  And in -- in
11  collaboration with the attorneys, we agreed that
12  consistent with the approach that was used in
13  Synovate and APCO, we would focus on end user
14  customers, but that we might also do a manufacturers
15  survey at some point.  And ultimately, we decided to
16  do a pilot on the manufacturers.
17     Q.   You mentioned attorneys, plural.  Which
18  attorneys were you discussing it with?
19     A.   Well, it was largely with Lou Caputo.  I
20  know there were other attorneys who were in the
21  background, but most of my conversation, until very
22  recently, was with Mr. Caputo.
23     Q.   And who were the other attorneys in the
24  background, that you know were in the background?
25     A.   First name is Peter, and I don't recall his
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1  last name.  Eric has only recently become involved.
2  I don't think he was involved in the earlier
3  conversations.  So that would have been the group.
4     Q.   You did, in fact, design a Manufacturers
5  Pilot Study for ECM; correct?
6     A.   I did.
7     Q.   Let's go to page 27 of your report, the
8  fourth line down, beginning in the middle.  "A pilot
9  study was conducted using a list of ECM customers as



10  a sampling frame."  Did I read that correctly?
11     A.   You did.
12     Q.   Have you ever seen a copy of the list?
13     A.   I was provided the list.  Yes.
14     Q.   Why was a copy of that list not produced to
15  Complaint Counsel?
16     A.   Because it's confidential.
17     Q.   Was there any other reason?
18     A.   I have an ethical responsibility to protect
19  the identity of survey respondents, and so if
20  defense counsel was to provide it -- since they
21  provided it to me, they're welcome to do that, but I
22  will not provide the identity of my respondents.
23     Q.   We won't do this on the record,
24  Mr. Awerbuch, but we're going to have to talk about
25  this because --
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1          Let me ask a couple follow-up questions.
2          MR. AWERBUCH:  Are we on the record now?
3          MR. COHEN:  No, we were on the record the
4  entire time.
5  BY MR. COHEN:
6     Q.   You possess a copy, but it wasn't produced
7  to Complaint Counsel because what you understand to
8  be your confidentiality obligations to your survey
9  respondents; correct?



10     A.   That is correct.
11     Q.   And what is your understanding, if any, as
12  to the relationship between whatever obligation that
13  there may be in that regard and the obligations that
14  ECM has under the Part 3 administrative rules?
15     A.   I don't have an understanding.  As I said,
16  if ECM elects to provide that information, that's
17  fine.  I have an obligation to protect the
18  confidentiality of my research respondents.
19     Q.   ECM has a copy of the list; correct?
20     A.   That's actually where I obtained it.
21     Q.   Just so the record is clear, you obtained it
22  from Emord & Associates, and you infer that Emord &
23  Associates obtained it from ECM?
24     A.   That's fair.  Yes.
25     Q.   Did Mr. Sinclair, in particular, provide the
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1  information to Emord & Associates that was then
2  provided to you?
3     A.   It's -- I was given an initial list, which
4  included multiple individuals in each of about 200
5  or so companies, and I asked through the attorneys
6  that we identify one or two of the most
7  knowledgeable people in each organization, rather
8  than having six or eight people that would then
9  become the focus of our work.  And it's my



10  understanding that Mr. Sinclair or someone in his
11  organization did go through and identify those
12  individuals, and then through the attorneys I was
13  provided that.
14     Q.   I won't keep repeating this question.  So
15  the record is clear, any type of question that I ask
16  you in today's deposition that requires you to
17  disclose the names of the specific customers, you
18  are not going to respond; correct?
19     A.   That is correct.
20     Q.   Okay.  So we'll save me from having to ask a
21  series of questions related to that issue.
22          Can you tell me whether the list was in
23  electronic format?
24     A.   Well, it was a -- it was transmitted to me
25  as a PDF.
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1     Q.   And transmitted to you presumably as a PDF
2  means transmitted to you by email?
3     A.   That is correct.
4     Q.   So both you and Emord & Associates have a
5  PDF in an email?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, I may still have.  Yes,
8  it's possible.  Yes.
9  BY MR. COHEN:



10     Q.   And at least one point in time, Emord &
11  Associates had a email, a copy of a sent email that
12  contained the PDF; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  That's correct.
15  BY MR. COHEN:
16     Q.   Were any of the companies on the list
17  companies that Complaint Counsel deposed in this
18  matter?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  Not to my knowledge.  I don't
21  know who Complaint Counsel has deposed.
22  BY MR. COHEN:
23     Q.   So you don't know the answer to that one way
24  or the other?
25     A.   I don't.
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1     Q.   When was the list provided to you?
2     A.   Well, the initial list, which we -- which I
3  refer was probably provided quite early in my
4  assignment.  Probably -- probably in the fall or
5  winter of last year.  The smaller list, the list of
6  most knowledgeable individuals, was probably
7  provided more recently, maybe in April.
8     Q.   So there was a list in fall or winter of
9  last year that contained around 200 companies, and



10  then there was a subsequent list in April that
11  contained in one or two individuals at a subset of
12  those 200 companies who were most knowledgeable.
13  Did I say that correctly?
14     A.   No.
15          MR. AWERBUCH:  Objection.
16  BY MR. COHEN:
17     Q.   That's why I'm asking.
18     A.   No.
19     Q.   Correct me.
20     A.   No.  As I indicated, for each -- I shouldn't
21  say for each -- but for many of the companies there
22  were six, seven, eight different individuals that
23  were listed and -- with titles.  And it was clear to
24  me, just in looking at the list, that some were
25  likely to be more knowledgeable than others.  And it
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1  also made little sense to have more than a couple of
2  representatives of each company on the list for
3  purposes of trying to contact the company.  I don't
4  want to bombard a company with lots of -- with lots
5  of calls.  So what I asked for was a -- was for each
6  company, a subset of one or two individuals' names
7  that would be most likely to be most knowledgeable,
8  who could then serve as the sampling frame for the
9  survey research.



10     Q.   So I'll try it a second time, and I'm going
11  to break it down in pieces.  And I want you to --
12  usually we try not to interrupt each other.  This
13  time, interrupt me when I've got something wrong;
14  okay?
15     A.   Okay.  Mm-hmm.
16     Q.   In fall or winter you received a list of
17  approximately 200 companies from Emord & Associates?
18     A.   That's correct.
19     Q.   That list contained approximately six to
20  eight names per company?
21     A.   Well, as many as six to eight.  In some
22  companies it was only a couple, but in quite a
23  number of companies it could have been six to eight.
24     Q.   So that list contained as many as eight
25  names per company --
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1     A.   That's --
2     Q.   -- for the two companies?
3     A.   That's my recollection, yes.
4     Q.   You made a judgment that you didn't want to
5  bombard 200 different companies with as many as
6  eight phone calls, and in April you were provided a
7  new list of 200 companies, but with a more targeted
8  group of one to two employees per company?
9     A.   That's correct.



10          MR. AWERBUCH:  Is it a good time to ask for
11  a break now?  We've been going about an hour and a
12  half.  To use the restroom.
13          MR. COHEN:  Sure.  We'll go off the record.
14          MR. AWERBUCH:  Thanks.
15          (Recess)
16          MR. AWERBUCH:  Regarding any lists supplied
17  ECM or their counsel to Dr. Stewart, to the best of
18  our knowledge, we provided it to you in our 331A
19  production.  To the extent that any list was not
20  provided, we're more than happy to oblige at this
21  point.  Please feel free to send an email or on our
22  on volition.
23          MR. COHEN:  Okay.
24  BY MR. COHEN:
25     Q.   A couple more questions:
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1          Dr. Stewart, did you speak to anyone during
2  the break, related to this deposition or about this
3  case?
4     A.   No, sir, I have not.
5     Q.   This list that we've been discussing, was it
6  amended at any time?
7          Was the list of 200 companies that were on
8  the original list the same as the one that was on
9  the one that you received in April?



10     A.   Yes, I believe so.  And just to be clear,
11  it's about -- it's about 200 companies.  It's
12  probably a little bit more than that.  I just don't
13  remember the specific number.
14     Q.   We won't hold you to the specific number.
15  About 200.  And again, I apologize.  If you just
16  answer my question.
17          But was there any -- were there any changes
18  in the list between the ones that were there in
19  either the fall or winter of last year, and the ones
20  that were there in April?
21     A.   I do not believe so.
22     Q.   And just -- withdrawn.
23          Do you recall when you received the list,
24  the second list, in April?  Was it early April?
25  Late April?  The middle of the month?
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1     A.   I don't have a specific recollection.
2  Probably just given the timing of the events, it
3  probably would have been early April, but I could be
4  wrong.
5     Q.   When were you engaged in this matter?
6     A.   Well, I was contacted and actually did some
7  work beginning in September, maybe even late August
8  of last year.  I -- I did not get a formal -- and I
9  signed a confidentiality agreement in September.  I



10  did not get a formal engagement letter until, I
11  think, December.
12     Q.   Can you just give me a little more detail
13  about what you received in September?  You mentioned
14  that there was, I guess, a confidentiality
15  agreement?
16     A.   Yes.
17     Q.   And were there other documents that you
18  received in September?
19     A.   The only other thing I recall having
20  received in September was the Synovate survey.
21     Q.   And your communications in September were
22  with Mr. Caputo?
23     A.   Yes.
24     Q.   Any others?
25     A.   No.
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1     Q.   It's been a while, but if we could go back
2  to page 27, onto the next sentence, which is the
3  last full sentence on that page:  "ECM personnel
4  were asked to identify by name a representative of
5  customer organizations who was involved in the
6  purchase of materials for the manufacture of plastic
7  and likely to be most knowledgeable about the
8  manufacturing process."
9          Did I read that correctly?



10     A.   Pretty much, yes.
11     Q.   Did I read it material -- I may have
12  misspoken -- materially incorrectly in any way?
13     A.   No.  It's just you inserted "about" rather
14  than "of," but not a problem.
15     Q.   My apologies.
16          Who were the ECM personnel you referred to?
17     A.   I believe Mr. Sinclair.
18     Q.   Anyone else?
19     A.   It was my understanding that either he did
20  it himself or someone in his organization did it,
21  but I wouldn't know who those other people were.
22     Q.   And are there any communications with
23  Mr. Sinclair that you're aware of, related to the
24  identification of customer organizations, other than
25  the two communications we've been discussing?  One
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1  toward the end of last year and one in April of this
2  year?
3     A.   Well, I did have a conversation with
4  Mr. Sinclair in which the topic of survey of
5  manufacturers came up, and it was at that point that
6  I mentioned to him what I'd already talked to the
7  attorneys about, and that was it would be helpful to
8  have a more targeted list of names, and could he
9  help me with that.  And he said yeah, if we go down



10  that road -- that is, to do a manufacturer survey --
11  he could -- he could have that done.
12     Q.   And when was that conversation?
13     A.   January, maybe.
14     Q.   Okay.
15     A.   I can't recall.
16     Q.   Were there any other communications with
17  Mr. Sinclair?
18     A.   I think I had two telephone conversations
19  with Mr. Sinclair.
20     Q.   Two in addition to the one you just
21  mentioned or two including the one?
22     A.   Two including the one I just mentioned.
23     Q.   What was the other one regarding?
24     A.   I -- I said to the attorneys it would be
25  really helpful to me to have a somewhat better
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1  understanding of the product and the business, and
2  so could somebody do a tutorial for me?  And he
3  arranged a call, about a 20 minute call with
4  Mr. Sinclair, and he gave me a quick lesson on
5  biodegradability.
6     Q.   And why did you think that would be helpful
7  to you?
8     A.   Well, I -- I often find it useful to have
9  some understanding of the background in business of



10  the clients with whom I work.  I just thought it
11  would be of assistance to me in thinking about the
12  issues in the case.
13     Q.   To simplify things, putting together all of
14  your communications with Mr. Sinclair, were any
15  attorneys present on any of those telephone calls?
16     A.   Actually, I don't believe there were.
17     Q.   Again, putting together all of your
18  telephone calls with Mr. Sinclair, were there any
19  subjects discussed other than the identification of
20  customer organizations and background regarding the
21  business?
22     A.   No.  That -- as best as I recall, that was
23  the substance of the conversations.
24     Q.   Have you ever met Mr. Sinclair in person?
25     A.   I have not.
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1     Q.   Regarding who would participate in the
2  Manufacturers Pilot Study, why weren't selections
3  made randomly from ECM's customer list?
4     A.   I'm sorry.  They were.  Maybe I'm
5  misunderstanding your question.
6     Q.   Well, let me take a step back because I may
7  be misunderstanding what you've explained to me.
8          Do you have any idea how many customers ECM
9  has currently?



10     A.   I don't.  I assume that the list that I got
11  was a reasonably complete list, certainly of their
12  larger customers.  But I don't have any -- any other
13  understanding.
14     Q.   Why would smaller customers have been
15  excluded?
16     A.   It's not uncommon for a firm to maintain a
17  list of major customers, significant customers, and
18  not necessarily include the one-off customer.
19     Q.   The exclusion of smaller customers from the
20  Manufacturers Pilot Study would have the potential
21  to introduce bias into that study, wouldn't it?
22     A.   I don't know even know that there was more
23  customers beyond what was on the list.  It is very
24  common in designing survey research, particularly in
25  the business to business context, to base sample
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1  selection on the volume of business that one does.
2  And if you do that, then really small customers
3  would be a very small fraction of the -- of the
4  total volume of the customers.  But as I said, I
5  don't even know that the list that I had was in any
6  way incomplete.
7     Q.   Do you know how many customers have
8  purchased product from ECM over the last five years?
9     A.   I do not.



10     Q.   And you would give me the same answer if I
11  asked you for ten years?
12     A.   That's correct.
13     Q.   So you don't know one way or the other
14  whether the 200 you were provided is the entire list
15  or just a fraction of the list?
16     A.   I -- I -- it was represented to me as the
17  customer list.  I don't know any more about it than
18  that.
19     Q.   If it were not a complete customer list in
20  some regard, that would have the potential to
21  introduce bias, would it not?
22     A.   It -- certainly, it has the potential, but
23  again, as I said, to the extent that most of the
24  sales volume would be represented on the list that I
25  was given, the bias would not be great if it existed
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1  at all.
2     Q.   Why do you believe, if you do, that large
3  customers with substantial sales volume would have
4  the same interpretations of ECM's marketing claims
5  as small customers with lower sales volume?
6     A.   No, that's not what I said.  I believe I
7  simply said that in the context of business to
8  business survey research, it is customary to give
9  greater weight to respondents based on their sales



10  volume.  Very common -- you got a customer who does
11  50 percent of your business; you definitely want to
12  include that customer in your sample because they
13  represent 50 percent of your business.  You have
14  another customer who has done one purchase in ten
15  years.  You know, that customer is a trivial portion
16  of the whole business.  It's less important that
17  they get represented because they don't represent
18  much sales volume.  And typically, in business to
19  business research, we wait the responses of
20  individuals based on the sales volume their
21  organizations represent.
22     Q.   ECM not only provided the companies your
23  researchers would speak with or a subset --
24  withdrawn.
25          ECM not only provided the companies your
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1  researchers would speak with, but the specific
2  people; correct?
3     A.   That's correct.
4     Q.   That has the potential to introduce bias,
5  doesn't it?
6     A.   It -- it certainly could.  What I asked for
7  were the people who would be most knowledgeable
8  about the manufacturing and the production process
9  and the purchasing that was related to that.  I



10  would -- I would hope that that's what I got because
11  I think they are the people who are most relevant to
12  the topic that we were interested in.
13     Q.   ECM could have spoken with those persons
14  before they were surveyed; correct?
15     A.   I -- I -- because they're customers, I have
16  to believe at some point there had been some
17  discussion with somebody.  I don't know what
18  transpired with those customers, you know, after I
19  got the list and before we conducted the survey.
20     Q.   There was nothing in the pilot study design
21  that would have prevented that, was there?
22     A.   No.
23     Q.   You don't know, do you, that the persons
24  surveyed were actually the persons at the companies
25  involved in the purchase of the materials for the



212



1  manufacturer of plastic and likely to be most
2  knowledgeable about the manufacturing process, do
3  you?
4     A.   No.  I accepted the representation about who
5  they were.
6     Q.   Do you consider this pilot study to have
7  been double blind?
8     A.   I do.
9     Q.   And why is that?



10     A.   The interviewers were not aware of who the
11  sponsors were, and the calls were all made to the
12  customers by a representative, an interviewer from
13  California Survey Research.  There was no
14  identification of ECM as the sponsor.
15     Q.   For purposes of this pilot study, the
16  persons involved with the purchasing of materials
17  for the manufacturer of plastic is more important,
18  isn't it, than whether or not he or she is the
19  person most knowledgeable about the manufacturing
20  process; correct?
21     A.   Well, I think you may be parsing too finely
22  because my understanding is that manufacturing is
23  very much involved in the purchase decision.  And in
24  fact, in many cases, the actual person involved in
25  purchasing -- say a purchasing agent -- knows
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1  virtually nothing about what's being purchased.
2  Their job is to execute the paperwork to make it
3  happen.
4          What you really want is the individual
5  that's the technical specifier.  And that's really
6  what I was interested in and what I talked to
7  Mr. Sinclair about.
8     Q.   Someone might be involved with the
9  purchasing decisions, but not be the decision maker;



10  right?
11     A.   That's very common in business to business
12  marketing, yes.
13     Q.   Let's look at what may be Exhibit 9.  In
14  fact, it is Exhibit 9, which is the Manufacturers
15  Pilot Study Screenshots.
16          (Plaintiff's Exhibit 9 was marked
17          for identification by the court
18          reporter and is attached hereto.)
19  BY MR. COHEN:
20     Q.   Question 1 asked survey respondents, "Are
21 you involved in the decisions of your organization
22 regarding the materials used in manufacturing
23 products or product packaging?"  And I think there's
24 a typo there.  Products or product packaging.
25          Have I read that correctly?
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1     A.   Yes.  Mm-hmm.
2     Q.   If the person answered affirmatively, they
3  were then asked Question 2; "Are any of those
4  materials plastic or components used for
5  manufacturing plastic?"  Correct?
6     A.   That's correct.
7     Q.   And then if the person answered
8  affirmatively, again, a subset of questions began;
9  correct?



10     A.   That's correct.
11     Q.   None of the screening questions ask whether
12  the person being surveyed is involved with the
13  purchase of materials for the manufacture of
14  plastic; correct?
15     A.   I don't use the term "purchase," and I don't
16  know how you're using the term "purchase" here, but
17  we do ask if they're involved in the decisions of
18  the association regarding materials used in
19  manufacturing products or product packaging.  I
20  think purchase would be subsumed within decisions.
21     Q.   Why didn't you use the word "purchase"?
22     A.   Because I thought it was subsumed within the
23  term "decisions."
24     Q.   You could have added the word "purchase";
25  correct?
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1     A.   Yeah.  I could have added a lot of words,
2  but it didn't seem to be necessary.
3     Q.   Your view is that this question is just as
4  effective with or without the word "purchase"?
5     A.   In my view it was, and in part because I had
6  asked that names be prescreened by people in the ECM
7  organization to identify people who would be
8  knowledgeable.
9     Q.   Thus, the reason that it's just as effective



10  with and without the word "purchase" is because the
11  persons being surveyed were prescreened by
12  Mr. Sinclair; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, I don't know that he's
15  the one who prescreened them.  I got a list of
16  people who were represented to me as likely to be
17  the most knowledgeable about the manufacturing
18  processes and the materials that would go into it.
19  BY MR. COHEN:
20     Q.   Take Mr. Sinclair out of it.
21          The reason that the questions are just as
22  effective with and without the word "purchase" in
23  there is because ECM provided you with the
24  information regarding with whom you should speak?
25     A.   No.  And I've said this before.  Purchase is
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1  subsumed within decisions.  The way businesses make
2  decisions, there isn't a purchaser, in most cases.
3  There are multiple people involved in purchase.
4  There's often a technical specifier.  There's often
5  a financial decision maker.  There may be users.
6  There may be a whole host of individuals who are
7  involved in the decisions.  The -- and to say
8  "purchase" actually connotes that the individual
9  might actually be the one who writes the order form



10  and sends the check.  They may know nothing about
11  what they're buying.  They'd all be done by somebody
12  who understands the technical needs, the financial
13  needs of the organization.  So it's important to
14  talk about this in terms of the decisions, whether
15  or not they were the implementer of the purchase or
16  not.
17          I think "decisions" are a much more
18  appropriate term for what we were looking for here
19  than "purchase," which has a very specific
20  connotation in a business.
21     Q.   Let's talk about the word "decision."  Why
22  didn't you ask to speak with the person who made the
23  decision to purchase the ECM additive?
24     A.   Because if I had asked for the person who
25  purchases the ECM additive, I would have suggested
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1  that that's for whom the survey was being conducted.
2     Q.   And you believe the individuals who were
3  surveyed here didn't know for whom this was being
4  conducted?
5     A.   I don't know whether they knew or not.  We
6  tried very hard to ask questions in a very neutral
7  fashion that did not suggest, you know, which
8  particular firm we were doing research for.
9     Q.   Why didn't you ask to speak to the person at



10  the organization who made the decision to purchase
11  biodegradeable additives?
12     A.   That seemed -- that would have seemed to me
13  to be to be very specific, and again, could have
14  suggested, I suppose, that it was being done by a
15  particular company or small subset of companies.  It
16  seemed to me that this was a much more neutral way
17  of asking the question.
18     Q.   Was the Manufacturers Pilot Study conducted
19  by California Survey Research Services, or CSRS?
20     A.   Yes, it was.
21     Q.   Was CSRS paid to conduct the pilot study?
22     A.   They were.
23     Q.   Why is that not disclosed in your report?
24     A.   I don't know.  I -- I -- I have that
25  information.  It was done -- it was done fairly
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1  quickly, and it was just something that I added
2  quite late in the -- in the crafting of this report.
3     Q.   To clarify the record, the report was done
4  fairly quickly, or the pilot study was done fairly
5  quickly?
6     A.   Well, the pilot study was done fairly
7  quickly, and much of the report was done before the
8  pilot study was completed, so I had relatively
9  little time to add the results into the final draft.



10     Q.   How much was CSRS paid?
11     A.   My recollection is about $2,000.  The pilot
12  really was constructed in such a way that we agreed
13  they would do 20 hours worth of calling.  That would
14  be what constituted the pilot.  So as many
15  interviews as they could conduct in 20 hours was --
16  was the scope of their assignment.
17     Q.   Let me show you what's been marked as
18  Stewart 10, and I'll provide a copy to counsel.
19          (Plaintiff's Exhibit 10 was marked
20          for identification by the court
21          reporter and is attached hereto.)
22  BY MR. COHEN:
23     Q.   The formatting may be slightly different,
24  but this is a set of data collected from the pilot
25  study; correct?
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1     A.   That's correct.
2     Q.   The file was produced to Complaint Counsel
3  and labeled -- I'm going to read this slowly,
4  ma'am -- capital P, Partial, Manufacturers, capital
5  M, underscore data, underscore 5 dash 20 space 2XLS.
6          Who gave it that label?
7     A.   That was probably the label given by --
8  given to it by California Survey Research.
9     Q.   Was there a file number 1?



10     A.   There could have been an incomplete version
11  of this file.  I asked for reports of the results,
12  and so I think I may have gotten one that may have
13  had maybe the first four or five responses, and they
14  just tacked on the others as we completed
15  interviews.
16     Q.   Do you have a copy of the earlier file?
17     A.   I may.  I don't -- I don't recall.
18     Q.   If that was not produced to us, I assume
19  you'll be willing to produce that to us?
20     A.   I don't have any problem with that.
21     Q.   If we look at your report, page 27, the
22  sentence beginning with the very last two words on
23  the page --
24     A.   Mm-hmm.
25     Q.   -- it's really on page 28, but we'll start
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1  on page 27.  "Ten customer representatives
2  participated in a telephone interview carried out by
3  interviewers employed by California Survey Research
4  Services."
5          Have I read that correctly?
6     A.   You have.
7     Q.   Why does what's been marked as Stewart 10
8  contain data from only eight companies?
9     A.   I don't know.  They should carry -- there



10  should be ten.  Perhaps you got the wrong file, but
11  there were ten companies.
12     Q.   If you have access to those two additional
13  companies, I assume you'll provide that to us?
14     A.   Be happy to do it.
15     Q.   Is there anything else that Complaint
16  Counsel could do to get that information?
17     A.   I -- I'm certain that I can -- I can find
18  the other two responses.  It just looks like an
19  incomplete version of the data file.  So I'm certain
20  that there is a version of this that has the ten
21  customers in it.
22     Q.   Am I correct that looking at this data, 1,
23  where it's -- you know, take a look at the first
24  page.  1 means that the respondent answered yes, and
25  2 means that the respondent answered no.
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1     A.   That would be correct.
2     Q.   And if you look back at the screenshots to
3  take a look at the questions, Question 5 asks, "Is
4  biodegradability an important consideration in your
5  selection of the plastic materials and supplies used
6  in production and packaging in your organization?"
7  Have I read that correctly?
8     A.   You have.
9     Q.   The data in Exhibit 10 includes only one



10  response to that question; correct?
11     A.   What we have here includes only one response
12  to that question.  Again, it looks to me like this
13  is simply an incomplete file.
14     Q.   And you believe there's a more complete file
15  out there somewhere?
16     A.   I do.
17     Q.   And it would be possible to obtain that if
18  it hasn't been produced to Complaint Counsel?
19     A.   I'm certain of that.
20     Q.   You understand these eight survey
21  respondents to be ECM customers that purchased the
22  ECM additive; correct?
23     A.   That's correct.  Or representatives of the
24  organizations purchased.
25     Q.   Let me just back up to something that's
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1  probably self evident.
2          But with respect to Question 5A, where
3  there's only one response, in the event because
4  maybe I've missed it or because you haven't produced
5  it to us yet, you would agree with us that neither
6  the court nor Complaint Counsel can make reasonable
7  assessment of the results of Question 5A; correct?
8     A.   I absolutely agree.
9     Q.   Again, I think you just answered, but I'll



10  ask again.  You understand that these eight survey
11  respondents in the Manufacturers Pilot Study that
12  we're aware of are customers who purchased the ECM
13  additive; correct?
14     A.   They are representatives of customer
15  organizations, yes.
16     Q.   Why would a plastic productions manufacturer
17  purchase the ECM additive if that manufacturer was
18  not interested in making their products
19  biodegradeable?
20     A.   I don't know.
21     Q.   And you're not offering -- well, let's
22  actually go to Question 8.  Question 8 is "Does the
23  term biodegrade suggest or imply to you any amount
24  of time by which decomposition will occur?"
25          Did I read that correctly?
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1     A.   You did.
2     Q.   Now, if you'll return -- before we go
3  further, are you offering any opinions regarding the
4  responses you received to Question 8?
5     A.   Only in the most general form, and that is
6  that even amongst customer organizations, there is
7  variability in what the responses are, not
8  inconsistent with the variability we saw among the
9  end user customers.



10     Q.   Let's look at Question 6.  That question
11  asks "How would you define biodegradability?"
12  Correct?
13     A.   That's correct.
14     Q.   Let's take a look at the first answer.
15  "Using ASTM 6400" -- and then there's a "P" --
16  "Either that or ASTM D5511 P.  That's all."
17          Did I read that correctly?
18     A.   You did.
19     Q.   Do you have an understanding as to what ASTM
20  6400 refers to?
21     A.   Not in detail.  It's apparently a standard,
22  but I don't -- I'm not familiar with the standard.
23     Q.   And I understand that it isn't your area of
24  expertise --
25     A.   Yeah.
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1     Q.   -- but I'm going to ask you to assume that
2  it refers to ASTM P6400, which is a test that's
3  sometimes used to assess biodegradability.  And I'm
4  going to further ask you to assume that it's a test
5  that's run for less than a year.
6          Do you understand those assumptions?
7     A.   I do.
8     Q.   What does ASTM D5511 refer to?
9     A.   Again, it's a standard, but again, I -- it's



10  beyond my expertise.
11     Q.   Again, I'll ask you to assume that ASTM
12  D5511 is a test that is sometimes used to assess
13  biodegradability, and further assume that it's a
14  test that's run for considerably less than a year.
15  Do you understand those assumptions?
16     A.   I do.
17     Q.   Given those assumptions, it would be fair,
18  wouldn't it, to consider this person's response to
19  be one that understands biodegradation is something
20  that happens in less than a year?
21     A.   If the standards are what you represent,
22  yes, I would agree.
23     Q.   Let's look at the second response, the
24  ability to make materials dissolve within a year.
25  Is it fair to consider this person's response to be
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1  one that understands biodegradation is something
2  that happens in less than a year?
3     A.   I would agree with that.
4     Q.   Let's look at the next to last response on
5  the page, something that would break down, according
6  to ASTM 6400 standards.  Did I read that correctly?
7     A.   You did.
8     Q.   I'll again ask you to assume that ASTM D6400
9  is a test that is sometimes used to assess



10  biodegradability, and further ask you to assume that
11  it's a test that's run for less than a year.  Given
12  those assumptions, it would be fair, wouldn't it, to
13  consider this person's response to be one that
14  understands biodegradation is something that happens
15  in less than a year?
16     A.   Again, if the standard is as you represented
17  it, I think that's a reasonable interpretation.
18     Q.   And there's another person who responded --
19  I think it's toward the middle, fourth from the
20  bottom -- that the product will be completely
21  decomposed within one to three years.  Have I read
22  that correctly?
23     A.   You have.
24     Q.   So out of the eight, three could be
25  characterized, based on assumptions that I've given
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1  you, as giving timeframes of a year or less, and the
2  fourth gave one to three years; correct?
3     A.   That's fair.  Yes.
4     Q.   Why didn't you ask ECM's customers how they
5  understood ECM's claim that its additive renders
6  plastic 100 percent biodegradeable?
7     A.   Because I wasn't attempting to test ECM's
8  claims.  I was, again, as in the consumer survey,
9  attempting to test what the understanding of these



10  respondents was of what biodegradability means.
11     Q.   You may have just told me this, but you are
12  not offering any opinion then regarding how ECM's
13  customers understood ECM's claim that its additive
14  renders plastic 100 percent biodegradable, are you?
15     A.   That was not the purpose of the survey.
16     Q.   Why didn't you ask ECM's customers how they
17  understood ECM's claim that its additive renders
18  plastic biodegradeable within nine months to five
19  years, in most landfills?
20     A.   Because, again, I wasn't interested in
21  testing specific claims in this survey; I was
22  interested in understanding, gaining insight into
23  their general understanding of biodegradability as
24  it might relate to plastics.
25     Q.   You're not offering any opinion regarding
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1  how ECM's customers understood ECM's claim that its
2  additive renders plastics biodegradeable in nine
3  months to five years in most landfills?
4     A.   I am not.
5     Q.   Why didn't you ask ECM's customers how they
6  understood ECM's claim that its additive renders
7  plastic biodegradeable in some period greater than a
8  year?
9     A.   Again, this was not intended to test



10  specific claims of ECM.  It was intended to gain
11  insight into general understanding of
12  biodegradability, specifically within the content of
13  plastic and plastic products.
14     Q.   You're not offering any opinion regarding
15  how ECM's customers understood ECM's claim that its
16  additive renders plastics biodegradeable in some
17  period of time greater than a year, are you?
18     A.   I am not.
19     Q.   The pilot study was never rerun as a full
20  scale study, was it?
21     A.   It was not.
22     Q.   You were aware of what the pilot study
23  responses were before it was decided that the pilot
24  study would not be rerun as a full scale study;
25  correct?
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1     A.   I was.
2     Q.   Emord & Associates was aware of what the
3  pilot study survey responses were before it was
4  decided that the pilot study would not be rerun as a
5  full scale study; correct?
6     A.   Actually, I don't believe they were aware of
7  the specific results.  I had given them a brief
8  description, but I don't -- I don't think I had
9  shared the spreadsheet or the results with them



10  prior to our making a decision to not -- not to run
11  a full survey.
12     Q.   You had given them a description of the
13  results?
14     A.   Yes.
15     Q.   ECM was aware of what the pilot study
16  responses were before it was decided that the pilot
17  study would not be rerun as a full scale study;
18  correct?
19     A.   I don't believe that's correct either.  I
20  don't believe I shared any of the specific results,
21  other than a verbal description, which was largely
22  that there's a considerable degree of variability,
23  much as we found in the consumer survey, and it --
24  and that's, I believe, all that was communicated
25  prior to the decision not to run a larger survey.
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1     Q.   Was that the same verbal description that
2  you provided to Emord & Associates?
3          MR. AWERBUCH:  Objection; that's
4  attorney-client privilege.
5          THE WITNESS:  Well, I mean, first of all, I
6  don't think I would have provided it to ECM
7  directly.  It would have all been through Emord.
8  BY MR. COHEN:
9     Q.   But Emord & Associates was provided with a



10  general description of the survey results, just not
11  the specific survey results; correct?
12     A.   Well --
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  -- they were provided with my
15  verbal description of what I thought the results
16  were revealing, which was that there was a lot of
17  diversity in the responses.  And whether they
18  communicated that to ECM, I don't know.  I just know
19  that there was a decision made not -- not to proceed
20  with the larger survey, and part of that decision
21  was simply we had run out of time.
22  BY MR. COHEN:
23     Q.   You don't remember the entire -- the details
24  in full of that communication, though, do you?
25          MR. AWERBUCH:  Objection; you don't have to
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1  answer that communication to us.
2          THE WITNESS:  Well, and I don't remember the
3  details of the communication.
4  BY MR. COHEN:
5     Q.   Why was the pilot study not rerun as a full
6  scale study?
7     A.   I don't know all of the reasons that may
8  have gone into it.  I do know that we were -- we
9  were getting very close to the deadline for when the



10  report was due.  And I -- and I indicated that I did
11  not think we could get a full blown survey done in
12  time to meet the deadline, as I understood it.
13  And -- and that was part of my communication to the
14  attorneys, that given what we had learned about the
15  amount of time it took to reach these respondents, I
16  estimated that it would -- we were going to run out
17  of time before we could complete a full blown
18  survey.
19     Q.   Well, how many respondents would you need to
20  contact before you could complete a full blown
21  survey?
22     A.   Well, I indicated that I would like to --
23  would like to have contacted as many as 25 percent
24  of the people on the list.  That would have been
25  about 50-plus people.
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1     Q.   And you'll have to remind me when the
2  dates -- when was the pilot study concluded?
3     A.   Late May, maybe even early June, I believe.
4     Q.   Does the absence of a shared understanding
5  among consumers about a particular fact mean that
6  deception cannot occur?
7     A.   I'm sorry?
8          MR. COHEN:  Ma'am, if you can just read that
9  back, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  Does the absence of a
13          shared understanding among consumers
14          about a particular fact mean that
15          deception cannot occur?")
16          THE WITNESS:  Well, a deception can occur in
17  individual cases, so the question of whether
18  deception can occur is -- is yes, at least in the
19  individual case.  I'm struggling a little bit with
20  your question because it has, basically, a double
21  negative, the absence of a shared fact.  And I'm --
22  I don't know how to respond to that.
23  BY MR. COHEN:
24     Q.   It's only necessary that a legally relevant
25  minority of consumers share an understanding;
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1  correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  That's my understanding, yes.
4  BY MR. COHEN:
5     Q.   So let's assume there are 250 million
6  American consumers.  And if you have a better
7  ballpark, I'd be happy to adopt your assumption.  Is
8  my assumption all right?
9     A.   Sure.



10     Q.   Assume that each of those consumers hold a
11  different understanding for a product to biodegrade.
12  So there are 250 million different understandings.
13  Do you understand that assumption?
14     A.   I do understand that.
15     Q.   Further assume that 20 percent, or 50
16  million of those consumers, understand that the time
17  it takes for a product to biodegrade is some quantum
18  of time one year or less.  Do you understand that
19  assumption?
20     A.   I understand.
21     Q.   Can those consumers in that 20 percent be
22  deceived?
23     A.   Well, it can be, but that fact alone doesn't
24  mean they have been deceived.
25     Q.   What additional facts are necessary to
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1  establish that they have been deceived?
2     A.   That the belief was created by actions or
3  inactions of the manufacturer or the marketer and
4  that the belief was material to some behavior or
5  purchase decision.
6     Q.   Imagine that there's -- stick with the same
7  hypothetical.  Imagine that there's a hundred
8  marketers and they are all, in some minor way,
9  contributing to the false belief that's at issue



10  here.  Is that sufficient for liability of any one
11  of those marketers?
12     A.   I would -- I would need to know a great deal
13  more than you've indicated.  I'd need to know what
14  those marketers were doing, whether if what they're
15  doing is actually having an impact on consumers,
16  what other sources of information may be available.
17  You know, a major source of information about
18  biodegradability is actually the government, so I'd
19  like to have some understanding of the degree of
20  which their actions may be dominated by government
21  communications or the -- or the -- or the media
22  generally.  So I, you know, I -- I can't answer that
23  question in the abstract.
24     Q.   Let's go back to something we discussed
25  earlier in the day.  Let's assume that one of the
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1  marketers is capitalizing on consumers' false
2  beliefs with respect to biodegradation times, and
3  furthermore assume that that particular marketer is
4  doing so intentionally.  Would that be sufficient
5  for a finding of liability under the FTC Act?
6     A.   I -- you'll have to -- and we discussed this
7  earlier today.  You'll have to explain to me what
8  you mean by "capitalize."
9     Q.   Imagine that the marketer is aware that



10  consumers misunderstand what the word biodegradeable
11  means and the marketer knowingly undertakes a
12  campaign that they understand will mislead
13  consumers.  Is that sufficient for FTC Act
14  liability?
15     A.   Again, it could be, but it depends on --
16  depends on a lot of other, a lot of other facts.
17     Q.   So it might not be the case?
18     A.   It might not be the case.
19     Q.   Does the fact that some proportion of
20  consumers are skeptical of a claim mean that
21  deception can occur?
22     A.   Deception could occur.  Not everybody may be
23  skeptical, but to the extent that people discount a
24  claim and don't use it for decision making, for
25  those individuals it would not be material, so
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1  deception would not occur, but it certainly could be
2  the case that there certainly are consumers who are
3  not skeptical.
4     Q.   It's the case, isn't it, that sometimes when
5  consumers are surveyed, consumers who answer "I
6  don't know" to a question might have a view, but
7  just not one that the survey respondent feels
8  sufficiently certain to share?
9     A.   I guess.  I think we discussed that this



10  morning.  That is certainly the case.
11     Q.   Researchers might be able to learn that
12  respondent's view by probing or encouraging a
13  respondent to share his or her view; correct?
14     A.   That's precisely why we used a personal
15  interview on the telephone, was that we could
16  encourage those respondents to offer their opinions.
17     Q.   And there actually could be a lot of reasons
18  why a consumer doesn't feel sufficiently certain to
19  share his or her view on the first inquiry; correct?
20     A.   That's correct.
21     Q.   We don't need to go through them all, but
22  one might be the prospect of embarrassment if they
23  got it wrong?
24     A.   That's a possibility.
25     Q.   All right.  Just quickly 'cause you're an
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1  expert in this area, are there other possibilities
2  that come up frequently?
3     A.   Maybe embarrassment.  May just be, you know,
4  an individual has a certain tolerance or lack of
5  tolerance or certainty or uncertainty.  They just
6  want to be sure before they offer an opinion.  There
7  could be -- there could be some social buttons,
8  desirability component that, you know, they don't
9  want to answer a question because they think it



10  reflects negatively on them or positively on them.
11  So there's a number of reasons.
12     Q.   One thing that struck me as particularly
13  interesting is that different people have different
14  understanding or beliefs as to how certain they need
15  to be before they feel comfortable answering a
16  question.
17     A.   Yes, that's correct.
18          And I'm going to stop you because I need to
19  take a break.
20          MR. COHEN:  That's okay.
21          (Recess)
22  BY MR. COHEN:
23     Q.   We were discussing the potential prospects
24  for embarrassment in the context of survey research.
25     A.   Or reasons why people may be reluctant to
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1  give responses and say "I don't know."
2     Q.   Very fair.
3          Is the prospect -- but the prospect for
4  embarrassment would be one such reason?
5     A.   In -- in some cases, yes, that's true.
6     Q.   Is the prospect for embarrassment greater in
7  an in-person interview like a mall intercept
8  interview or in a telephone interview with a live
9  interviewer?



10     A.   It would probably be greater with a live
11  interviewer in a mall.
12     Q.   Is the prospect greater for embarrassment in
13  a telephone interview with a live interviewer or in
14  an online survey?
15     A.   In most cases it would be greater, although
16  not large in the case of a telephone survey.
17     Q.   If a number of people have views as to the
18  correct answer to a question, but not complete
19  confidence, one would expect them to be more likely
20  to answer "I don't know" in a telephone survey with
21  a live interviewer than in an online survey;
22  correct?
23     A.   I need you to read that back.
24          (The previous question was read back
25          by the court reporter as follows:
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1              "QUESTION:  If a number of people
2          have views as to the correct answer
3          to a question, but not complete
4          confidence, one would expect them to
5          be more likely to answer 'I don't
6          know' in a telephone survey with a
7          live interviewer than in an online
8          survey; correct?")
9          THE WITNESS:  No, I wouldn't agree with



10  that.
11  BY MR. COHEN:
12     Q.   Why not?
13     A.   Just as embarrassment could work in the
14  direction of people not wanting to respond because
15  they may be wrong, it could also work in the
16  direction of people being embarrassed because they
17  can't give an answer.  And, you know, the fact that
18  there is a live person, there is actually a
19  motivator for people to respond.  So I -- I wouldn't
20  say that they're greater, that one is greater than
21  the other in -- in that particular context.
22     Q.   Assume that some portion of people who
23  answer "I don't know" when asked about a
24  biodegradation time, regardless of the motive method
25  of survey, actually have a view as to the correct
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1  answer.  Do you understand that assumption?
2     A.   I think -- I mean, there's an assumption
3  here that there is a correct answer.
4     Q.   No, I'll withdraw the question and I'll
5  repeat it because I don't mean to suggest that there
6  is a correct answer.  I'm merely meaning to suggest
7  that the person may think there's a correct answer.
8     A.   Fair enough.
9     Q.   Assume that some portion of people who



10  answer "I don't know" when asked about
11  biodegradation time actually have a view as to the
12  correct answer; do you understand that assumption?
13     A.   I do.
14     Q.   Given that assumption, do you have any
15  reason to believe that those people, as a group, are
16  demographically different from people who gave
17  responses other than "I don't know"?
18     A.   It is -- it is conceivable that they may be
19  different in terms of their perceived self
20  efficacy -- that is, their sense of personal control
21  and personal knowledge of the world, and generally,
22  we find that people who are stronger in self
23  efficacy tend to be people with more resources, more
24  highly educated, higher incomes.  So that in that
25  way, there may be a link between demographics and
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1  the tendency to say "I don't know."
2     Q.   I don't mean to be flip, but how confident
3  are you in that response?
4     A.   I think I'm pretty confident in that
5  response.
6     Q.   Given the assumption that I asked you to
7  make, do you have any reason to believe that people
8  who answer "I don't know" as a group would have a
9  different distribution of views than people who



10  express their views immediately?
11     A.   No.  There's literature on the "I don't
12  know" response, and that literature generally finds
13  that you don't really change the distribution of
14  responses substantially based on, kind of, forcing
15  people not to have -- not to use "I don't know."  So
16  we'd have fewer people who make the response.
17     Q.   Assume that some portion of people who
18  answer equivocally when asked about biodegradation
19  time actually have a view as to the correct answer.
20  Do you understand that assumption?
21     A.   Again, they have a view that they know the
22  correct answer?
23     Q.   That's correct.
24     A.   Okay.  Yes.
25     Q.   I'm not saying there is a correct answer.
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1     A.   Okay.
2     Q.   I'm saying that they're answering
3  equivocally.  They're saying, "It depends.  I'm not
4  entirely sure."  Something along those lines.  An
5  equivocal answer.  Assume that some portion of
6  people who answer equivocally, when asked about
7  biodegradation time, actually have a view as to the
8  correct answer.  Do you understand that assumption?
9     A.   When you say "answer equivocally," what do



10  you mean?
11     Q.   Let me withdraw the question and say -- let
12  me -- I'll withdraw the question because I think
13  you're raising a fair objection.  Let me ask you
14  something else.
15          What's a protest response?
16     A.   A protest response can take one of two
17  forms.  One is a protest to being involved in a
18  survey -- that is, so, you know, I don't like being
19  interrupted in trying to get my contact -- my
20  content on Google Survey, so I respond by saying get
21  out of here.  That's a protest.
22          Another protest response would be one that
23  is offered as -- more as a substantive opinion.  You
24  know, I -- you know, I want to protest my view that
25  all products should be biodegradeable or, you know,
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1  no products are biodegradeable, where people
2  actually have a point of view that they're trying to
3  express.
4     Q.   In fairness, the first example you gave was
5  an example involving the Internet, and I don't think
6  that's an unfair example, but isn't it also a
7  protest response if someone gets a call from a
8  telephone researcher and hangs up the phone?
9     A.   Sure.  I would agree that they don't like



10  being interrupted.
11     Q.   Assume that some portion of people who give
12  a protest response when asked about biodegradation
13  time actually have a view as to a correct answer;
14  they just don't want to give it because they don't
15  like being interrupted.  Do you understand that
16  assumption?
17     A.   I do.
18     Q.   Given that assumption, do you have any
19  reason to believe that these people, as a group, are
20  demographically different from people who gave
21  responses?
22     A.   They may be different demographically.  I
23  think it would depend on what the nature of the
24  survey was.  Some people are particularly more
25  educated people, more high -- people with higher
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1  incomes are less likely to want to respond to
2  surveys because they consider it an imposition on
3  their time.  But by the same token, we find that at
4  the other end of the income distribution there's
5  also a reluctance of people to participate.
6          So in some ways the -- the demographics kind
7  of wash out.
8     Q.   So the answer to my question is no?
9     A.   Well, it's a more subtle answer than that.



10  There are demographic factors at work, but because
11  there are multiple factors at work there's a
12  canceling effect that tends to occur in the
13  aggregate.
14     Q.   Understood.
15          So I think I understand.  There may be some
16  demographic differences, but there are enough
17  demographic differences that they -- and such
18  demographic differences that they're offsetting, so
19  there's no net effect?
20     A.   That's correct.
21     Q.   Given the assumption that I've asked you to
22  make, do you have any reason to believe that such
23  people providing protest responses as a group would
24  have a different distribution of views than people
25  who express their views immediately?
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1     A.   I -- I don't know one way or the other.
2  Again, I think it would depend on the issue.
3     Q.   And you're not giving an issue about that in
4  this matter, are you?
5     A.   I'm not.
6     Q.   In what respect, if any, is the population
7  in Professor Frederick's survey not properly chosen
8  and defined?
9     A.   First of all, we don't know what the



10  population is.  So without a definition of the
11  population, it's very difficult to know whether it
12  has been chosen properly.
13     Q.   Is it not properly chosen and defined for
14  any other reasons?
15     A.   Well, it's just not defined.  It's not clear
16  who is in the population.  So we start with an ill
17  defined population, and then we can move to the
18  sampling frame, and it's not clear the sampling
19  frame is representative of that undefined
20  population.
21          So it's a -- you know, it's just a problem
22  that builds on itself.  I mean, if you can't define
23  the population, you can't know whether the sample
24  represents that population.  If you don't know what
25  the sampling frame is, you can't determine whether
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1  the sample is representative of the population, and
2  you sure can't tell anything if the sampling -- if
3  the unknown sampling frame reflects an ill defined
4  population.
5     Q.   Assume that Professor Frederick's chosen
6  defined population is American consumers.  What, if
7  anything, would be problematic with that definition?
8     A.   Well, there's nothing wrong with that
9  definition of the population.  Now the problem



10  becomes one of the sampling frame.
11     Q.   Okay.  We'll move to the sampling frame in a
12  moment.  We'll move to the sampling frame now.
13          In what respect, if any, is the sample
14  chosen in Professor Frederick's study not
15  representative of the population of American
16  consumers?
17     A.   It is -- it is selected based on people's
18  presence at a particular web -- at a small number of
19  specific websites that -- that are not
20  representative of even people who traffic the
21  Internet.  That's the primary reason.
22     Q.   Are there other reasons?
23     A.   They -- they are not representative because
24  they have been intercepted, largely against their
25  will, which is atypical of the typical survey
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1  research situation.  It is -- they are not
2  representative in the sense that they are -- they
3  may not be, as I indicated in my report, they may
4  not be who they represent themselves to be.  We have
5  no way of knowing who these people are.  That's what
6  makes them nonrepresentative.
7     Q.   Are there any other objections related to
8  the representativeness of Professor Frederick's
9  sample or to Google Consumer Surveys that you have



10  not mentioned in your report?
11     A.   I don't believe so.
12     Q.   You did mention that one issue with the
13  representativeness of the Google Consumer Surveys
14  sample is that people are being, in effect, surveyed
15  against their will; did I understand that correctly?
16     A.   That's correct.
17     Q.   How is that different from someone who gets
18  a telephone call that maybe they don't want to
19  receive?
20     A.   It's -- it's different in the sense that in
21  order for an individual to access content that
22  they're interested in, they have to perform some
23  action.  So this interferes with a motivated
24  behavior in which they're engaged.  The telephone
25  call, they may not want to participate, they may
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1  just want to hang up, but it doesn't interrupt
2  their -- their -- their goal driven behavior.
3  They're not trying to accomplish something else.
4  Yeah, it's interruption, but sorry, I don't have
5  time.  You hang up.  It doesn't interfere with a
6  more goal driven behavior, which is what happens
7  with Google Survey.
8     Q.   Is there any literature that you're aware
9  of, that indicates that the interference with the



10  sort of goal driven behavior that Google Consumer
11  Surveys capitalizes on results in biased results?
12     A.   As I think I indicated earlier, Google
13  Surveys has been around for a very short period of
14  time, so there's very little literature that speaks
15  to the validity or the biases that may be present,
16  beyond what we've talked about earlier.
17     Q.   My question was specific to not -- Google
18  Consumer Surveys is an example, but is there
19  literature, more generally -- it could be from 50
20  years ago -- that talks about the fact that the
21  nature of a survey is such that interferes with some
22  form of minor goal driven behavior, means that the
23  results that that survey produces are likely to be
24  skewed or inaccurate in some way?
25     A.   I'm sure there is.  I can't identify it as I
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1  sit here this afternoon.
2     Q.   Assume that the sample Professor Frederick
3  chose is imperfectly representative but still more
4  representative than the sample you chose in your
5  consumer study.  Given that assumption, would you
6  contend that Professor Frederick had failed to
7  choose a sample adequately representative of the
8  population?
9     A.   Well, first of all, I just reject the



10  premise.  It is not a sample that is more
11  representative than the one I chose.  So I mean,
12  you're basically asking me to assume something
13  that's factually incorrect.  But if I make the
14  assumption, then -- then clearly, the answer has to
15  be yes.  I mean, you're asking me, you know, is
16  black black?  Well, of course black is black, you
17  know.  But if I'm looking at a white piece of paper
18  and you say, "That's black.  Assume that that's
19  black.  Is it black?", you know, under that
20  assumption I have to say yes, but it's -- you know,
21  it -- it's not an accurate representation of the
22  facts.
23     Q.   In what respect, if any, was the data
24  gathered in Professor Frederick's studies not
25  accurately reported?
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1     A.   He doesn't code -- again, we've been through
2  this.  He doesn't code almost 40 percent of the
3  responses, including responses that are clearly
4  plausible responses.  He transforms data in ways
5  that makes it very unrepresentative of what the
6  individual actually said.
7     Q.   You're not contending that Professor
8  Frederick falsified data, are you?
9     A.   No.  I'm saying he -- I'm not saying he



10  invented the data, made up the data.  I'm simply
11  saying the way he treated the data was highly
12  unusual, highly selective, and does not adequately
13  represent what the data actually show.
14     Q.   You're not contending that the data received
15  from Google Consumer Surveys shows one thing, but
16  Professor Frederick reported it as something else,
17  are you?
18     A.   Yes, actually, I am.
19     Q.   In what respect are you making that
20  contention?
21     A.   Well, when he -- when he reports percentages
22  and he doesn't include in the denominator responses
23  that he did not code, and those responses are
24  40 percent of the sample, he's basically inflating
25  percentages.  And that's -- that's an inaccurate
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1  presentation of the data.
2     Q.   That strikes me as a dispute with his
3  statistical methodology, not an issue of accurate
4  reporting of the data.
5     A.   No.  That's a problem with accurate
6  reporting of the data.  Statistics are summary of
7  the data.  And to the extent that he misreports,
8  misuses statistics, he is not being accurate.
9     Q.   What's the basis for your belief, if you



10  have one, that Google Consumer Surveys does not
11  accurately report the data it collects?
12     A.   I didn't say that it does not accurately
13  report the data it collects.  What I said was he did
14  not accurately report the data because of the way he
15  treats it.
16     Q.   You don't contend then that Google Consumer
17  Surveys does not accurately report the data it
18  collects?
19     A.   I have no way of knowing one way or the
20  other, and that that was not my opinion.  My opinion
21  was the data are not accurately reported by
22  Dr. Frederick.  And I've given you the reason for
23  that.  He ignores a very substantial amount of data
24  that includes highly plausible responses.  He
25  transforms the data in ways that are inappropriate.
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1     Q.   In what respect, other than what you've
2  already told me, did Professor Frederick not analyze
3  the data he collected in accordance with accepted
4  statistical principles?
5     A.   I've given you the reasons.
6     Q.   What statistical principle or principles did
7  Professor Frederick violate?
8     A.   One, he does not base his statistics on all
9  of the available data.  Almost 40 percent of the



10  responses are ignored in the computations that he's
11  made.  He's also transformed data in ways that are
12  non representative of what the data actually
13  indicate.  And if you look at what he has done in
14  terms of coding, he doesn't even follow his own
15  rules consistently, in many cases.
16     Q.   Can you quantify "in many cases"?
17     A.   I have not attempted to do a specific count.
18  We have -- I have only had the data in a -- in a
19  reasonably manageable analyzable form since late on
20  Friday, I believe, so I haven't been able to
21  quantify it.
22     Q.   You would agree, though, that there is some
23  number where inconsistent analysis of the data
24  between, let's say, coders is too insubstantial,
25  given the volume of data, to affect the results?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I don't know what results
3  we're talking about.  I mean, I -- the data are so
4  poorly organized and so poorly analyzed that I -- I
5  don't know how to talk about an insubstantial
6  problem.  I mean, it's like -- it's like saying I've
7  got a barrel of rotten apples; might there be one
8  that's not rotten somewhere in the barrel?
9  Possibly, but there's so much that's rotten that you



10  would have difficulty finding it.  And so there --
11  you know, there's this little trivial problem that's
12  insubstantial, but all the rest are okay.
13          That's not the case with this data.  It's
14  fundamentally flawed data.  And you can't pick one
15  little problem and say, well, it didn't happen very
16  much, because it's not one little problem; it's
17  multiple problems that make this data completely
18  useless.
19  BY MR. COHEN:
20     Q.   Let's mark -- let me just be clear.
21          You've identified, I believe, three
22  statistical principles that Professor Frederick did
23  not follow.  Are there others?
24     A.   That's -- those are the ones that occur to
25  me this afternoon.
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1          MR. COHEN:  Let's mark Professor Frederick's
2  report as Stewart 11, unless I lost track.
3          (Plaintiff's Exhibit 11 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6     Q.   Which questions, if any, do you contend are
7  unclear enough to render them invalid?  And you'll
8  note that in Appendix A there's a list of all of the
9  questions.



10     A.   Well, I'm not sure that I follow your
11  questioning here in the context of what we were just
12  talking about, so you need to help me.  Are we
13  talking about analysis, or are we talking about the
14  questions?
15     Q.   I won't help you.  We're talking about the
16  questions.
17          The reason that I'm asking is that your
18  report says Professor Frederick's questions are
19  unclear, but it doesn't identify any specific
20  questions.  So now I would like you to identify the
21  specific questions that are unclear.
22     A.   Okay.  All the questions are unclear to the
23  extent that they are interpreted, as he does, to be
24  evidence of fact.  These -- to ask people -- in
25  contrast to what I did, where I was asking people
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1  for opinions and -- and not a statement of fact,
2  what he is doing is asking questions that he is then
3  transcribing into a statement of fact.  And I -- I
4  genuinely believe that if people had been asked,
5  like, Question 1A, "If a package is labeled
6  biodegradeable, how long will it take to
7  decompose?", okay, and were then given a whole
8  variety of qualifiers or caveats, you would get very
9  different responses.



10          So, for example, if you were to say if a
11  package -- or let's -- let's be more specific.  If a
12  piece of paper or the package of a ream of paper is
13  labeled biodegradeable, how long will it take to
14  decompose?  If a bicycle is labeled biodegradeable,
15  how long will it take to decompose?  If a package is
16  labeled biodegradeable and it were put in your
17  backyard, how long would it take to decompose?  If
18  it were biodegradeable and it were put into a
19  landfill, how long would it take to decompose?  The
20  results of my survey show that quite a number of
21  respondents have a clear understanding that there is
22  no definitive answer to these types of questions,
23  absent a variety of qualifiers.
24          And so to the extent that these things are
25  asked without qualification, they're really --
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1  they're really unclear.
2     Q.   If I understand you correctly, all of
3  Professor Frederick's questions are unclear for the
4  reason you just articulated.  Are there any -- are
5  they all unclear, or are any specific questions
6  unclear for any other reasons?
7     A.   Well, again, I think when you have a
8  question like Federal regulators should not permit a
9  product to be labeled biodegradable unless it



10  biodegrades within this time period, and then people
11  were asked for a time period, you know, without --
12  without qualifiers, I don't know how people can give
13  you a reasonable response to that.
14     Q.   And what was the sort -- what would be the
15  sort of qualifier that you're looking for there?
16     A.   The qualifiers might include the type of
17  material, the context in which it biodegrades --
18  very similar to the other questions.  I mean,
19  there's simply no context put around this, coupled
20  with the fact that Federal regulators should not
21  permit -- I mean, what does that -- what does that
22  mean?  Which Federal regulators?  What does it mean
23  "should not permit"?  You know, does it mean that if
24  something is actually superior in terms of its
25  biodegradability, that a marketer should be
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1  forbidden from -- from communicating that point of
2  superiority?  I mean, there's -- there's -- there's
3  no effort here to capture competitive advantage or
4  differences among products.  It's asked all in the
5  abstract, as though something is biodegradeable or
6  it's not when we know that there are degrees of
7  biodegradability that are not reflected in the
8  survey.
9     Q.   So if I understand you correctly, there are



10  the problems you just articulated with 2A, and then
11  there's the problem with all of the questions
12  regarding the lack of qualifiers.
13          Are there other questions that are unclear,
14  for various reasons?
15     A.   Well, again, I think you're asking people
16  for very specific information, factual information,
17  that -- that most people are just unlikely to know.
18  So you show people a label and you say, "If you saw
19  this on a water bottle, how long would it take to
20  decompose?"
21     Q.   Is that a reason for the question being
22  unclear or just a different type of problem with the
23  question?
24     A.   Well, it's -- it's unclear.  Again, it
25  doesn't include appropriate caveats, qualifiers.
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1  And coupled with that, there's no reason to believe
2  that whatever the response that the respondent
3  gives, it has any basis in fact or in information.
4  So as I did in my survey, you can ask their opinion,
5  but it really is not a statement of fact.
6     Q.   Are there other reasons or specific
7  questions why you -- are there other specific
8  questions that you believe are unclear or other
9  reasons why you believe that all of the questions



10  are unclear?
11     A.   Most of my problems are related to what I've
12  already articulated, and that's simply that
13  there's -- there's simply inadequate information to
14  provide a basis for an answer in most of these
15  cases, even if the individual had an answer that was
16  based on fact.  And being as the results of my
17  survey clearly indicate, many people are aware that
18  there are qualifiers, there are caveats, that if
19  they're provided, you know, influence their
20  response.
21     Q.   Which, if any, of Professor Frederick's
22  questions do you contend are leading?
23     A.   I may not have a complete catalog, but I
24  believe 2A, 2B, 2C, 2D, 2E, the answer to the
25  question is really kind of embedded in the -- in the
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1  question.  There's an assumption here that, you
2  know, people should not be allowed to -- or
3  marketers should not be allowed to mislead.  So
4  there's a -- there's a premise here, you know, that
5  sets -- sets these things up as is it misleading --
6  well, it might not be misleading, but you've got a
7  question that sort of starts with, you know, I
8  consider it misleading if it failed to fully degrade
9  within this amount of time.  You know, that is



10  suggesting wrongdoing.  It's implanting an idea in
11  people's heads that I think is simply inappropriate.
12     Q.   Are there others?
13     A.   I believe that 15A, 15B are certainly
14  leading 'cause of what they suggest to the
15  respondent is they ought to simply do some
16  multiplication to arrive at an answer.
17     Q.   And are there others?  I see you're at the
18  end.
19     A.   I am at the end.
20     Q.   So there are no others?
21     A.   Not that I can identify.
22     Q.   Did the respondents in Professor
23  Frederick's -- strike that.
24          In what respect, if any, was Professor
25  Frederick's study not conducted by qualified
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1  persons, following proper interview procedures?
2     A.   It was not double blind.  He was using --
3  apparently, was using students to -- to do coding.
4  You know, these were not trained professional market
5  researchers.  And -- and very clearly, as we've
6  discussed, there were problems with -- with
7  sampling.  I mean, there -- there were problems with
8  way that data were coded.  I mean, these were all at
9  variance with accepted, you know, research methods.



10     Q.   Qualified persons following proper interview
11  procedures isn't really a metric that applies to
12  Internet surveys, is it?
13     A.   But it is.  I mean, you still have -- you
14  have an automated interview, but to the extent that
15  you're using Google Survey and it's not really a
16  survey, it's a pay wall, that's not accepted
17  procedures.  And as I've indicated earlier, Google
18  Survey, in my view, is not a market -- professional
19  market research firm, so they -- you know, they're
20  not qualified, by any stretch of the imagination.
21  Maybe they will be in ten years, but they're not
22  qualified by any stretch of the imagination to be
23  engaged in survey research.  And, in fact, that's
24  not actually their purpose in setting up Google
25  Survey anyway; it's simply a way to monitor content
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1  on the web.
2     Q.   Did the respondents in Professor Frederick's
3  survey know who sponsored his survey?
4     A.   Not to my knowledge.
5     Q.   Did Google Consumer Surveys know who
6  sponsored Professor Frederick's surveys?
7     A.   Not to my knowledge.
8     Q.   And the survey is double blind in that
9  regard, isn't it?



10     A.   No, it's -- it's not double blind because
11  you had people who were engaged in the coding, which
12  is part of the analysis and part of making ready the
13  data, who were very much aware of the purpose and
14  sponsor of the research.
15     Q.   But the respondents and the data collector
16  were not aware of the purpose of the research, were
17  they?
18     A.   Well, I would submit that the person doing
19  the coding is actually a part of the data collector.
20  There's a term that we use called "making data," and
21  when you're coding, what you're really doing is
22  making data.  And so that's a part of the -- of
23  the -- that's a part of the data collection process.
24  And to the extent that your coders are not blind to
25  the sponsor and the purpose of the research, you
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1  know, it -- it's not -- it's not double blind.
2     Q.   What evidence did you have -- do you have,
3  if any, that the coders who worked for Professor
4  Frederick made errors?
5     A.   I did spot some cases where rules did not
6  appear to be followed appropriately.  And -- and it
7  also appears to me that decisions about how certain
8  things were to be coded -- are not coded -- were
9  really problematic.  As we talked about before, when



10  you're not coding almost 40 percent of all the
11  responses, that's -- that's a problem, and a trained
12  coder would have identified that as a problem.  And
13  at minimum, those data would have been coded, but
14  they were not.
15     Q.   At the first part of your answer, you said
16  you'd spotted errors.  Can you identify any in
17  particular?
18     A.   I'm not going to be able to find them out of
19  29,000 records as I sit here this afternoon, but
20  there were cases where nonnumeric data was, in fact,
21  given a numeric code, there were cases where numeric
22  data was coded inconsistently.  And so there --
23  there -- there are -- there are some errors in the
24  data.
25     Q.   Are you offering any opinions in this case



262



1  regarding the data coded in Professor Frederick's
2  studies relative to the data that was not coded,
3  other than the opinions your report contains?
4     A.   I think my opinions in my report are pretty
5  consistent, that the -- I would simply elaborate
6  that any statistics that are computed based on the
7  data, that ignores the uncoded responses is a
8  misrepresentation of the data.  I think I say that
9  in my report.  I just want to be sure that I'm on



10  the record as making that clear.
11     Q.   You understand that in his initial report
12  Professor Frederick did not code data in which the
13  survey respondent provided a numeric response but
14  not a unit of time; correct?
15     A.   That's what I understand, although I think
16  there are some examples where that was done.
17     Q.   You understand that that's the rule that, at
18  least, he was attempting to implement?
19     A.   I do understand that.  Yes.
20     Q.   What understanding do you have if any,
21  regarding the number of responses that Professor
22  Frederick did not code because the survey responded
23  provided a numeric response, but not a unit of time?
24     A.   As I sit here today, I don't know a number.
25     Q.   You're not offering an opinion, are you,
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1  regarding whether as groups, people who respond to
2  questions asking for estimated biodegradation times
3  and respond with only a number hold different views
4  regarding biodegradation times than those who
5  respond with a number plus a unit of time; correct?
6     A.   I hadn't thought about it.  It would -- a
7  number alone without a unit of time would be
8  difficult to interpret.
9     Q.   So the answer to my question as to whether



10  you're offering an opinion is yes or no?
11     A.   Well, I think it's a part of the larger
12  opinion related to the problems with the coding of
13  the data.
14     Q.   Prior to my question, you hadn't considered
15  it?
16     A.   I hadn't considered that specific problem.
17  I mean, I certainly identified cases of that, but
18  I -- you know, the coding is such a mess and so
19  poorly done I had not tried to identify every
20  possible way it might -- it might be wrong.
21     Q.   And the specific question that I asked is
22  not something you addressed in your report, is it?
23     A.   I think that's correct.  Yes.
24     Q.   Let's focus on two categories of survey
25  response data that Professor Frederick collected in
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1  response to questions asking for biodegradation
2  time.  The first category is numbers plus a unit of
3  time, like 1 year, where 1 is the number and year is
4  the unit, or 30 days.  Do you follow me so far?
5     A.   I do.
6     Q.   The second category is only numbers, like 1
7  and nothing else or 30 and nothing else.  Do you
8  follow me?
9     A.   I do.



10     Q.   Assume that the numbers in the first
11  category have approximately the same distribution as
12  the numbers in the second category.  Given that
13  assumption, is it reasonable to assume that as a
14  group, survey respondents in the first category have
15  similar views regarding biodegradation time as
16  survey respondents in the second category?
17     A.   No.
18     Q.   Why not?
19     A.   Because we don't know what unit they're
20  referring to.  Somebody says 1 without any time, it
21  could be -- and we see this in the data -- it could
22  be 1 second, 1 minute, 1 day, 1 week, 1 year -- just
23  the number 1 alone without a unit doesn't -- doesn't
24  give us any information.  And absent that
25  information, there's no way you can draw any
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1  conclusions about the, you know, the comparability
2  of the distributions of those responses with a unit
3  of time, versus, those without a unit of time.
4     Q.   Assume hypothetically that in response to a
5  particular question regarding biodegradation time,
6  the number of 1 year responses -- and I'm -- this is
7  an assumption -- is 10 percent.  Further assume that
8  the number of responses that is just 1 is also
9  10 percent.  Is it your contention that no



10  inferences can be drawn from that data?
11     A.   No because the 1, the 1 could refer to any
12  unit of time.  And, in fact, it may refer to -- for
13  different respondents, it may refer to different
14  units of time.  So there's -- there's nothing you
15  can really do with that data.
16     Q.   You're aware that ECM is asserting a
17  sophisticated customer defense, are you not?
18     A.   I -- I don't know what they're asserting,
19  but I certainly had that conversation with them
20  about sophisticated customers, yes.
21     Q.   Do you understand ECM to be arguing in this
22  case, that it could not have deceived its customers,
23  in part, because they are sophisticated?
24     A.   Again, I have not been privy to all of the
25  pleadings and legal arguments in the case, but it's
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1  my understanding that that is a part of their
2  contention, yes.
3     Q.   Do you also understand ECM to be arguing in
4  this case that it could not have deceived and used
5  consumers because they're unsophisticated?
6     A.   I'm -- I'm less aware of that that
7  particular argument.  I don't know what the -- I
8  don't know what the nature of that argument would be
9  other than if people are completely unaware of the



10  meaning of something, they can't use it.  But I -- I
11  don't have any real information to address that.
12     Q.   Well, let's assume that is, in fact, the
13  argument, that because people are unsophisticated,
14  they're not aware of what biodegradation means and,
15  therefore, they can't be deceived.  Do you
16  understand that ECM is asserting that position?
17     A.   I -- I've certainly had that conversation
18  with them.  Again, I don't know exactly what they're
19  asserting.  I mean, as I said, I'm not privy to all
20  of the legal arguments in the case.  I mean, I --
21  I'm aware that there -- there is that point of view.
22     Q.   So there is the point of view that ECM could
23  not have deceived and used customers because they
24  are unsophisticated?
25     A.   Yes.  I don't know what the legal argument
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1  is, but I do understand the consumer behavior
2  argument, yes.
3     Q.   Let's back up for a moment.  We were talking
4  before about the circumstance where people gave
5  units without a measure of time, versus, units and a
6  measure of time.  Do you recall that conversation
7  just a few minutes ago?
8     A.   I do.
9     Q.   And you indicated that there was nothing



10  useful that could be accomplished or inferred from
11  the data where people gave only units?
12     A.   That's correct.  Well, only numbers, not
13  units.
14     Q.   Only numbers, that's what I mean.
15          Let's say -- I want you to assume that
16  people, 10 percent of people gave as a response 30
17  days -- so it's a -- it's a number and a measure of
18  time -- and approximately 10 percent of people just
19  said 30.  Is it a reasonable inference that the
20  people who just said 30 meant 30 days?
21     A.   No, it's not a reasonable inference.  30
22  could refer to 30 years.  You know, so there's --
23  you know, possibly some meant that but some didn't,
24  and you don't know, so you really can't use the
25  data.
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1     Q.   If it were the case -- and we've pointed,
2  I've pointed to the 1 and 30, but there's obviously
3  a number of different numbers and combinations that
4  I could point to -- that the overall distribution of
5  numbers and units provided is similar to the overall
6  distribution of numbers provided?
7          Is it at that point a reasonable inference
8  that the views with respect to biodegradation time
9  are same in both categories?



10     A.   No.
11     Q.   Why not?
12     A.   Because you're mixing apples and oranges.
13  You know, so what that the distributions are the
14  same or similar?  That tells you nothing about what
15  the responses really mean.  The distributions could
16  be very similar, but it could be because whatever
17  the number is, is a mixture of, you know, 30 days,
18  30 weeks, 30 years.  And it comes out, you know, the
19  same as people who said -- who said 30 years, let's
20  say.  You know, the distributions are constructed
21  from completely different responses.  Again, there's
22  nothing that you can do with data that lacks a unit
23  identifier.
24     Q.   Let assume that you're absolutely correct,
25  that for one particular number you can't draw any
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1  inferences.  I'm unclear as to why, if the overall
2  distribution of all numbers in both categories is
3  approximately the same, you can't draw an inference
4  from that.
5     A.   Well, now you've lost me.  I don't -- I
6  don't -- I don't even know now what distribution
7  we're talking about.  I don't know what you mean by
8  "all numbers."
9     Q.   Well, there are a number of numbers that are



10  given, that are associated with units, units of
11  time; correct?
12     A.   That's correct.
13     Q.   I'm making this up to make it easier.  One,
14  two, three, four, five, six, seven.
15     A.   Mm-hmm.
16     Q.   And then there are a number of numbers that
17  are given without numbers of time; one, two, three,
18  four, five, six, seven in the second category.
19  Okay.  Even if it's the case that you can't draw an
20  inference because the ones in the first category
21  happen to be roughly the same percentage as the
22  number of ones in the second category, why does that
23  mean that you can't draw an inference from the fact
24  that the overall distribution of all of the numbers
25  is approximately the same?
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1     A.   Because you don't have, you don't have
2  adequate information to -- to determine what that
3  actually means.  I can do two random draws from a
4  distribution that will very closely match one
5  another, just -- just based on chance alone.  That
6  doesn't mean -- I mean, that doesn't mean anything
7  other than, you know, there's some laws of
8  probability at work.  You have -- you have no basis
9  for placing any interpretation on those units, on



10  those numbers, that are not identified by units.
11     Q.   If I understand you correctly -- and I'm
12  sure you'll correct me if I've got this wrong -- is
13  that one possibility -- you seem to be excluding the
14  possibility that the views with respect to
15  biodegradation time in both categories are the same.
16  Are you excluding that possibility?  It is possible,
17  isn't it?
18     A.   Well, anything is possible.  I'm not
19  excluding that.
20     Q.   You're saying it's not proven?
21     A.   It's not proven.
22     Q.   And the reason that it's not proven, if I
23  understood you correctly, is that it could occur by
24  chance?
25     A.   It -- it certainly could occur by chance,
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1  yes.
2     Q.   And is there another reason, other than it
3  occurs by chance, it occurs because the fact, the
4  views are the same.  Is there a third thing out
5  there, a third consideration?
6     A.   No.  I mean, the most -- the most logical
7  explanation would be that it's a chance occurrence,
8  and, you know, you really can't draw inferences from
9  it.



10     Q.   Were there any emails, writings, or other
11  written communications of any sort between you and
12  the survey research firm CSRS that conducted your
13  studies?
14     A.   Not very many.  If -- if there were, there
15  probably was one with some cost estimates for the --
16  the pilots and the surveys, and I -- I would have
17  communicated to them a draft of the questionnaire.
18  And in the case of the Manufacturers Pilot I would
19  have sent him a copy of the customer list.  And
20  then, of course, you have reports that I have,
21  copies of the reports that I got on the progress of
22  the survey.
23     Q.   Before I continue -- and I apologize,
24  Mr. Awerbuch, you had mentioned that you were going
25  to produce the copy of the customer list that was



272



1  provided to Dr. Stewart; correct?
2          MR. AWERBUCH:  Actually, I'm glad you
3  brought it up, Counsel.  We confirmed that we did
4  provide all the lists that we provided to
5  Dr. Stewart to you in our 331 production.
6          MR. COHEN:  Okay.  I'm not sure that that's
7  the case.
8          MR. AWERBUCH:  To the best of our knowledge,
9  of course, but we did confirm, as Dr. Stewart



10  testified, there were two lists, and we have
11  identified both lists that were sent to you -- the
12  original and the condensed one.
13          MR. COHEN:  And it's possible, from the
14  information you provided, to determine which
15  manufacturers were spoken to?
16          MR. AWERBUCH:  I don't know that that's
17  possible or not.
18          MR. COHEN:  So if additional information is
19  necessary in order to enable us to figure out who
20  was actually spoken to, you'll provide that to us?
21          MR. AWERBUCH:  We can discuss that.
22          THE WITNESS:  Well, I can tell you that they
23  don't know, I don't know.  And that's because I have
24  an obligation to maintain the confidentiality of the
25  respondents.  And so there's simply no way that I
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1  can share information on who was spoken to
2  specifically.
3  BY MR. COHEN:
4     Q.   So if I understand correctly, Emord &
5  Associates may have produced to us a list of
6  companies identified by number, but we don't have --
7  but we, Complaint Counsel, have no ability to match
8  those up with any names of any companies; that's
9  your understanding, Dr. Stewart?



10     A.   Well, no.  I -- what I'm telling you is that
11  the identities of the individuals who participated
12  in the pilot are simply not going to be available to
13  you.
14     Q.   And to whom are these available?  To you?
15     A.   I don't even know.
16     Q.   They're available to someone under your
17  control?
18     A.   Potentially, yes.
19     Q.   Are they available to Emord & Associates?
20     A.   No.
21     Q.   So Emord & Associates would not have
22  produced them to us?
23     A.   No.  They would have produced the list.
24  What I'm telling you is that the identity of the
25  specific respondents in a Manufacturers Pilot, they
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1  would not know.  I don't know, actually.
2     Q.   You do understand that giving us a number,
3  like a code, Case I.D. 00001, doesn't actually
4  enable us to learn anything about that survey
5  respondent; correct?
6     A.   You know exactly what the survey respondent
7  said.
8     Q.   But it doesn't enable us to tell who the
9  survey respondent was?



10     A.   That's exactly right.
11     Q.   So to the extent this is what Emord &
12  Associates produced to us, we don't know who the
13  survey respondents are; correct?
14     A.   No.  And let's be clear.  What they produced
15  to you were the lists that represented the sampling
16  frame for the Manufacturers Pilot.  I was very
17  careful to assure that no individual was identified
18  by name.
19     Q.   So Complaint Counsel, based on information
20  that has been produced to us to date, cannot
21  identify the manufacturers or the persons that
22  participated in the Manufacturers Pilot Survey;
23  correct?
24     A.   That is correct.
25     Q.   Who directly paid California Survey Research



275



1  Services, or CSRS, to conduct the field work
2  associated with the surveys?
3     A.   I -- I don't know whether it was the client
4  or the attorney.  I believe the -- the invoice -- my
5  instructions were to send the invoice to Emord, but
6  I don't know who cut the check.
7     Q.   With whom is the contract with the work
8  with?  CSRS is the one party.  Who is the
9  counterparty?



10     A.   Well, the billing would have been sent to
11  Emord.
12     Q.   The billing was sent to Emord, but who was
13  the counterparty to the contract?
14     A.   Well, there was no written contract with the
15  survey research company.
16     Q.   Is it typical for there not to be a written
17  contract with the survey research company?
18     A.   It's very common, particularly when I'm
19  working with attorneys.
20     Q.   And why when you're working with attorneys
21  is it very common for there not to be a written
22  contract?
23     A.   Because attorneys manage their time so
24  poorly that there's not time to get contracts done.
25  I -- I often have to do surveys on very, very short
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1  notice.  There's simply not time to go through the
2  niceties of developing a contract.  So there's a
3  great deal that gets done, basically, on a
4  telephonic handshake.
5     Q.   What's your understanding as to why CSRS is
6  willing to undertake a $37,000 undertaking without a
7  written contract?
8     A.   Because I have a relationship with them.
9     Q.   If we assume that ECM BioFilm's paid CSRS,



10  then CSRS knew for whom it was conducting the
11  surveys; correct?
12     A.   Well, the President or the accounting people
13  would ultimately have known; that's true.  The
14  people who performed the work would not have known.
15     Q.   And you would have given me the same answer
16  if Emord & Associates paid CSRS?  The President and
17  accounting people might know for whom the work was
18  being done, but not the researchers and supervisors;
19  correct?
20     A.   That's correct.
21     Q.   What if a researcher or supervisor simply
22  typed in the marketing claim from question 5B in
23  Exhibit 2 into a search engine?
24     A.   I don't know what would transpire.
25     Q.   If ECM BioFilms would have popped up, that
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1  would have given the survey researcher an indication
2  as to who was sponsoring the survey; correct?
3     A.   Sure.  And if they had run into somebody in
4  an airport and overheard a conversation, that might
5  have happened too.  It's unlikely, but anything is
6  possible.
7     Q.   Has CSRS always been known by that name?
8     A.   At one time they were simply California
9  Survey Research, Inc., and I think they have changed



10  their name -- I don't know exactly when -- but to
11  California Survey Research Services, Inc.
12     Q.   Does CSRS have any corporate affiliates?
13     A.   Not to my knowledge.
14     Q.   What is the total number of surveys you've
15  conducted through CSRS and any predecessors to CSRS?
16     A.   I don't know.  Over 20 years, several dozen.
17     Q.   What's the total amount paid to CSRS and any
18  predecessors for those surveys?
19     A.   I haven't got a clue.
20     Q.   Is it more than $500,000?
21     A.   It probably is.
22     Q.   Is it more than a million?
23     A.   I -- I really don't know.
24     Q.   Is that in the range?
25     A.   I doubt that it's quite that high, but it --
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1  it could be over a half a million, yes.
2          And I'm going to need to take another break.
3          MR. COHEN:  That's fine.  And I'm
4  sympathetic to that.  You can certainly take another
5  break.  We'll go off the record.
6          (Recess)
7          MR. COHEN:  Let's go back on the record.
8  BY MR. COHEN:
9     Q.   Do you have any surveys underway with CSRS



10  now?
11     A.   I have nothing -- nothing that's active at
12  the moment.  I have some discussions of potential
13  surveys, but no -- no active projects.
14     Q.   Is there any survey research -- withdrawn.
15          Is there any research, including survey
16  research that you conducted for ECM or in any way
17  related to this litigation, that has not been
18  disclosed to the FTC?
19     A.   No.
20     Q.   You're being paid $750 an hour for your work
21  in this case; correct?
22     A.   I am.
23     Q.   What's the total amount that you've received
24  so far?
25     A.   I've received one payment of about $6,400 so
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1  far.
2     Q.   Is there a contract between -- I'm sorry.
3          From whom did you receive that payment?
4     A.   I believe from ECM.
5     Q.   Is there a contract between you and Emord &
6  Associates regarding this case?
7     A.   I have a letter of engagement from Emord.
8     Q.   And did ECM also sign that letter of
9  engagement?



10     A.   I don't believe so.
11     Q.   Have you received any payment for your work
12  in this case, from any source other than ECM?
13     A.   No, I have not.
14     Q.   Other than your travel to and physical
15  presence at today's deposition, have you completed
16  any work in on this matter for which you have not
17  yet been paid?
18     A.   Oh, yes.
19     Q.   And what is the total amount owed?
20     A.   Not counting today?
21     Q.   Not counting today.
22     A.   Not counting today, probably going to be on
23  the order of $30,000 or so.
24     Q.   And it's going to be, if we assume, 10 hours
25  or so for today.  Is that a reasonable ballpark
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1  estimate?
2     A.   Close enough.  Yeah.
3     Q.   Yeah.
4          So then that would add another 7,500?
5     A.   Yeah.  Mm-hmm.
6     Q.   So the outstanding balance, as we sit here
7  today -- again, this, I understand, is an
8  approximation -- is about $37,500?
9     A.   That's probably close.  Yeah.



10     Q.   What did you do to prepare for today's
11  deposition?
12     A.   I reread my report, I spent some time with
13  Dr. Frederick's report, I had a brief conversation
14  on Friday with counsel.  And that's pretty much it.
15     Q.   Without explaining the substance of the
16  conversation, who was on the call?
17     A.   Eric was on the call and another attorney
18  who was -- was it John?  I can't -- I can't
19  remember.
20     Q.   Could it have been Jonathan Emord?
21     A.   Could be, yeah.
22     Q.   How many times have you testified as an
23  expert at trial?
24     A.   I haven't made a specific count recently,
25  but over 25 years, probably two dozen times or so.
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1     Q.   How many times have you testified as an
2  expert in a deposition?
3     A.   That's probably -- probably 70 or 80 times.
4     Q.   In how many different cases have you
5  testified as an expert?
6          So I'm looking for a total number of cases,
7  even if there were multiple depositions and trial
8  testimony.
9     A.   I don't know.  Probably -- probably less



10  than 100, but more than 90.  I don't -- I don't -- I
11  haven't done a recent count.
12     Q.   Between 90 and 100 is a fair statement?
13     A.   Over the last 25 years, probably, yes.
14     Q.   If you go back even further, would the
15  number increase?
16     A.   No.  My first work I did for -- as an expert
17  witness was actually for the FTC in 1988.
18     Q.   I'm familiar with the Kraft litigation.
19     A.   Okay.
20     Q.   How many expert reports have you prepared?
21     A.   For litigation or --
22     Q.   For litigation, in any way connected to
23  litigation.
24     A.   I don't know.  It would probably be close to
25  the same number of times I've testified because I've
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1  prepared reports where I didn't testify, and I have
2  testified where I didn't actually do a formal
3  report, but probably 90 to a hundred.
4     Q.   What's the total amount, approximately, that
5  you've been paid as an expert over the course of
6  your life?
7     A.   I wouldn't even know where to begin, and I
8  assume you're using expert there, to refer to --
9     Q.   Litigation expert.



10     A.   -- litigation expert.  I -- I would not -- I
11  wouldn't even know.
12     Q.   Would it be more than a million dollars?
13     A.   It could be.
14     Q.   What's the total amount, approximately, that
15  you've been paid as an expert over the past 10
16  years?
17     A.   Again, I -- I have not done a computation of
18  that.  It's probably several hundred thousand
19  dollars.
20     Q.   What about over the past five years?
21     A.   Again, probably -- probably be -- it would
22  be, probably, several hundred thousand dollars.
23     Q.   So over the past five years is several
24  hundred thousand dollars, and over the past ten
25  years it would necessarily be a greater number?
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1     A.   It would be a greater number, although I did
2  less of expert witness work for a while.  And I
3  now -- and I now have started doing more.  So there
4  wouldn't be that much in the five to ten year
5  period.
6     Q.   So going back ten years, would 4 to $500,000
7  be a reasonable approximation?
8     A.   Probably a reasonable approximation.
9     Q.   Over the past five years, what percentage of



10  your professional time has been spent on litigation
11  related activities?
12     A.   Probably 20, maybe 20 percent.
13     Q.   Over the past five years what percentage of
14  your income has come from litigation related
15  activities?
16     A.   Again, probably be in the vicinity of
17  25 percent.
18     Q.   Let's mark an article called "The Limits of
19  Attraction" as Stewart 12.  Provide a copy to
20  everyone.  Fish out my own copy.
21          (Plaintiff's Exhibit 12 was marked
22          for identification by the court
23          reporter and is attached hereto.)
24  BY MR. COHEN:
25     Q.   Dr. Stewart, have you seen this article
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1  before?
2     A.   I have.
3     Q.   Have you reviewed this article?
4     A.   I did read it briefly, yes.
5     Q.   Did you read it briefly as part of your
6  activity related to this case, or did you read it
7  briefly as part of your academic activities?
8     A.   I believe I read it as a part of this case.
9     Q.   And why was it significant to you?



10     A.   It was sent to me by counsel.  Apparently it
11  was produced by Dr. Shane -- Dr. Frederick, and
12  beyond that I'm not -- I'm not otherwise sure why it
13  was shared with me.
14     Q.   Let me direct you to what I believe is
15  page 5, and in the left column, very far down, last
16  sentence, in the middle it states, "we were curious
17  whether the marginally significant repulsion effect
18  we obtained would replicate, so we reran the study
19  using Google Surveys, which enabled us to obtain
20  very large samples quickly."
21          Did I read that correctly?
22     A.   You did.
23     Q.   And then if you flip to the next page, under
24  3B on the column on the left side -- I guess it's
25  the second paragraph under the 3B, "Results and
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1  Discussion," it states, "The adjusted data replicate
2  one aspect of the prior study.  We found significant
3  attraction effects when quality was represented
4  numerically" -- and then there's some numbers --
5  "but no effect when the quality was represented
6  visually.  We did not find further evidence of a
7  repulsion effect."
8          Did I read that correctly?
9     A.   Yes, you did.



10     Q.   Do you understand the authors of this study
11  to be saying that a portion of their prior work not
12  done on Google Surveys was replicated on Google
13  Surveys?
14     A.   I do understand that.
15     Q.   Do you have any other opinions about this
16  article?
17     A.   I think they had the good judgment to cite
18  my prior work in it.
19     Q.   Other than that?
20     A.   No.  That's all.
21     Q.   Let's go to -- and I may have lost track
22  here, so I apologize.  But what I believe, if you
23  call back Exhibit 2, which should be the data --
24  excuse me -- the screenshots from your original
25  survey, and then Exhibit 7, I think, which is a



286



1  summary of our responses.  So I've got Exhibit 7.
2  Let me see if I can find those screenshots.
3          And let me know when you've caught up.  I
4  apologize for all the shuffling of the paper.
5     A.   I think I have them both here, yes.
6     Q.   Okay.  Let me direct you to question 5A in
7  Exhibit 2, and I'm not going to read the whole
8  thing, but one of the claims that's in the -- that's
9  articulated, or the claim, the primary claim that's



10  articulated to survey respondents is -- it's in
11  bold.  I won't scream it, but transform any plastic
12  into biodegradeable plastic! Exclamation point, dot,
13  dot, dot, the revolutionary additive technology when
14  combined as a 1% load to the most widely used
15  plastic resins, renders the finished products --
16  plastic products biodegradeable while maintaining
17  their other desired characteristics.  The potential
18  uses of this technology are only limited by the
19  imagination.
20          Did I read that correctly?
21     A.   You did.
22     Q.   And did you draft that paraphrase of ECM's
23  claims?
24     A.   Yes, I did.
25     Q.   What's 1 percent load rate mean?
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1     A.   I don't really know.  It's simply a claim
2  that I took from claims that it has been represented
3  to me that ECM has used.
4     Q.   How did you expect consumers to understand
5  what 1 percent load meant?
6     A.   I didn't, actually.  I was interested in how
7  consumers would respond to what is clearly very
8  technical information.
9     Q.   The same could be said about widely used



10  plastic resins.  Do you understand consumers have a
11  general understanding as to what plastic resins are?
12     A.   Yes.  Again, I selected three statements,
13  and I did so because I thought they represented
14  quite different types of claims.  This one was
15  selected because it's a very -- in my view, a very
16  technical claim.  The others are not so technical;
17  they are fairly straightforward.  One -- one offers
18  a number of different benefits, but I selected them
19  principally because I thought they were -- they were
20  quite -- quite different of, but also represent --
21  quite different, but also representative of claims
22  that ECM has -- has used -- or at least it's been
23  represented to me that they used.
24     Q.   Do you know one way or the other whether any
25  end use consumer has ever seen marketing material on
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1  ECM plastic that referred to a 1 percent load?
2     A.   I have no idea, one way or the other.
3     Q.   Let's assume that the answer is no and there
4  are no such consumers.  What would be the purpose of
5  asking question 5A?
6     A.   Because I wanted to understand the effect
7  that this particular claim would have on the end
8  user customers.  In my conversations with the
9  attorneys, there was discussion that some of these



10  claims may have been picked up and transmitted to
11  end user customers.  And if that were the case, I
12  wanted to see how end user customers would respond.
13     Q.   If I understood you correct, so attorneys
14  told you that end use customers might have seen
15  claims involving 1 percent loads?
16     A.   Well, they didn't tell me that specifically.
17  They simply indicated that some of the claims may
18  have been picked up and passed on through some of
19  their customers to end user customers.  So what I
20  was trying to do was to simply pick some -- some
21  different but representative claims to see how end
22  user customers would respond if, in fact, they were
23  exposed to these claims.
24     Q.   You would agree with me, would you not, that
25  it's -- the results of Question 5A are not
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1  particularly illuminating if, in fact, no end use
2  consumers saw any claim like this?
3     A.   It would not be illuminating if no end use
4  consumers saw a claim like this and would not see a
5  claim like this in the future.
6     Q.   Let's take a look at Question 5C, Plastic
7  Products Made With ECM Additives.  And then it goes
8  on.
9     A.   Mm-hmm.



10     Q.   Why did you choose this one to -- as one of
11  the three that you presented to the survey
12  respondents in your survey?
13     A.   Because I felt like it was making multiple
14  promises to the recipient, and the original claim
15  actually had these bulleted, and I wanted to -- I
16  wanted one that was kind of representative of
17  multiple promise points, to see how people would
18  respond.
19     Q.   Is it your opinion that consumers generally
20  understand what the word "aerobically" means?
21     A.   Actually, we -- we had some respondents who
22  did know what the word meant.  Do all consumers?
23  No, not at all.
24     Q.   Could you characterize the percentage of
25  respondents who knew what the word "aerobically"
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1  meant?
2     A.   I haven't attempted to do a count of people
3  who gave a response that suggested that they know
4  the meaning of this.  I just recall that there were
5  such responses.
6     Q.   Aerobic is a technical term, isn't it?
7     A.   Yes, it is.
8     Q.   Would it be fair to characterize the number
9  of respondents who appear to understand the word



10  "aerobically" as relatively small out of the overall
11  population of 400?
12     A.   I think that's a fair characterization.
13     Q.   Would you say the same thing with respect to
14  the word "anaerobically"?
15     A.   I would.  I would agree with that as well.
16     Q.   Help me understand what the purpose of
17  asking end use consumers who are unlikely to know
18  what the words "anaerobically" or "aerobically"
19  mean; why is that helpful?
20     A.   Because what we wanted to understand, what I
21  wanted to understand was, you know, what people do
22  when they see this claim.  They may not know what
23  these things mean.  People do all sorts of things
24  with terms they don't understand.  And I wanted to
25  have an understanding of if people were exposed to
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1  these claims, what would they do with them?  Would
2  it have any material effect on -- on their
3  understanding, on their -- their degree of
4  skepticism, on their sense of understanding?
5     Q.   Would you agree that if no significant
6  number of end use consumers ever saw a claim that
7  used the words "anaerobically" "or aerobically,"
8  that the results with respect to Question 5C would
9  not be particularly illuminating?



10     A.   No, I would not agree with that.  I mean,
11  it's quite illuminating in terms of what people
12  might interpret this -- this message to mean.  You
13  know, they may not understand these specific words,
14  but there's still a claim here that is
15  multi-dimensional, and it would make sense to -- to
16  test this.  I mean, people might very well, for
17  example, focus in on nine months to five years when
18  they don't understand the anaerobic or aerobic
19  terms.  They might focus in on landfills.
20          So I think it's a perfectly reasonable
21  approach to trying to understand how end user
22  consumers who, if exposed to this claim, might give
23  it meaning.
24     Q.   Why not exchange the phrase "anaerobically
25  or aerobically in landfills" to simply say "in most
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1  landfills"?
2     A.   I could have done that, but that was not the
3  language that I saw in the claims.
4     Q.   Do you know whether the language that I'm
5  suggesting is much closer to what end use consumers
6  actually see?
7     A.   No, I don't.  I don't know.
8     Q.   Assuming that it is much closer to the
9  language that end use consumers actually see, there



10  would be a benefit to asking the question that way,
11  wouldn't there?
12     A.   Well, depends on what you want to know.  If
13  we -- if we wanted to know a consumer's response to
14  a claim that's worded in that way, obviously, if we
15  are interested in how people respond to this claim,
16  which is what I was interested in, then we need to
17  use this language.
18     Q.   And explain again why were you interested in
19  why consumers -- how consumers understood either
20  anaerobically or aerobically in landfills?
21     A.   Well, we -- we actually had some consumers,
22  as I've mentioned, who seemed to understand what
23  these terms were.  So to the extent that there are
24  some consumers, may not be many, at least who had an
25  understanding, that's helpful in understanding the
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1  totality of the meaning that these terms provide in
2  the end user population.
3     Q.   The first phrase "fully biodegraded, 9
4  months to 5 years," that's an express claim;
5  correct?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Yes, it is.
8  BY MR. COHEN:
9     Q.   Let's take a look at 5B.  "Plastic products



10  manufactured with our additives will biodegrade in
11  any biologically active environment, including most
12  landfills, in some period greater than a year."
13          And then I direct you to 5B in the data set,
14  obviously toward the back.
15          Do I understand correctly that when
16  presented with 5B, 24 percent of the respondents
17  gave answers that were coded as, quote, gone, slash,
18  decomposed, slash, biodegrade in one year?
19     A.   That's correct.
20     Q.   Is there any reason the court can rely on
21  that result?
22     A.   I think it's a very reliable result based on
23  the well constructed survey.
24     Q.   The gone, slash, decomposed, slash,
25  biodegrade in one year category is the first one
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1  listed on the page that's not a trick question.  I
2  just want to make sure the next couple questions are
3  clear.  That's the first one on the page?
4     A.   Yes, it is.
5     Q.   Okay.
6     A.   Well, it's -- there's a Total Sample at the
7  top.
8     Q.   Yeah.  Not counting the Total Sample, it's
9  the first subcategory underneath Total Sample.



10          If a respondent answered Question 5B by
11  stating that the product would biodegrade in six
12  months, that response would have been coded in the
13  first subcategory here; correct?
14     A.   No, I don't believe so.
15     Q.   Why not?
16     A.   You know, because I think what we have here
17  are people who said it would biodegrade in one year.
18     Q.   In what category would someone who answered
19  5B by stating that the product would biodegrade in
20  six months have been classified?
21     A.   I'm not sure that we had such a response.
22  It's possible that if we had such a response it
23  could be in the other category, the other comments
24  that are on the next page.
25     Q.   So if I understand then, gone, slash,
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1  decompose, slash, biodegrade in one year is one year
2  exactly?
3     A.   Well, they would have said something that
4  mentioned a year.  It could have been a response
5  like "gone, decomposed, in almost one year or a
6  little over a year," but generally, the code would
7  have reflects some comment about one year.  In
8  contrast to Dr. Frederick, I did not attempt to do
9  an arithmetic transformation.  What I'm trying to



10  report here are categories of verbal responses that
11  people made.
12     Q.   So -- withdrawn.
13          One year exactly, almost a year, a little
14  more than a year would fall within the 24 percent
15  there?
16     A.   I -- I believe that's correct, based on my
17  recollection of the coding.
18     Q.   If a respondent answered 5B by stating that
19  the product would biodegrade in 10 years, that
20  response would have been coded in the second
21  subcategory, which reads some products will take
22  longer, slash, longer to biodegrade, slash, longer
23  than a year; correct?
24     A.   No.  What this would suggest to me is that
25  no one gave that -- that response, that what people
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1  gave were responses that are summarized here:  Some
2  products will take longer, longer to biodegrade,
3  longer than a year.  Again, I did not do
4  transformations of data like Dr. Frederick did, and
5  what these represent are classifications that
6  summarize the verbal responses that individuals had
7  made.  If somebody had said 10 years, we -- well, a
8  number of people had said 10 years -- it would
9  probably have been a category if and of itself.  If



10  only one person says that, it probably would have
11  ended up in the other comments.
12     Q.   Where I'm having a little bit of difficulty
13  understanding is you mentioned -- and I have no
14  reason to disagree with you -- that if someone said
15  almost a year, a year, a little more than a year,
16  they would fall within that first 24 percent.  How
17  much further away from a year did they need to be to
18  fall into the second subcategory, which includes
19  longer than a year?
20     A.   No, you're misunderstanding the nature of
21  this coding process.  The coding process used the
22  verbal responses that people gave us.  In stark
23  contrast to what Dr. Frederick did, we did not
24  attempt to interpret and transform responses into --
25  into numeric values that the individual did not
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1  give.  So if somebody said some products will take
2  longer, they would fall in the category we're
3  talking about.  If they said longer than a year,
4  they would fall into that category.
5          You know, I don't have a recollection of
6  what all 55 of the responses were, but I -- I doubt
7  that there are very many very specific numeric
8  responses that are in here.  I could be wrong.
9     Q.   I'm not suggesting that you're wrong.



10  The -- so longer than a year means, in effect,
11  people who stated longer than a year without
12  providing further detail?
13     A.   That's correct.
14     Q.   So if the coders felt comfortable that the
15  respondent was close enough to a year, so they said
16  a little more than a year, that would be someone who
17  would fall within the 24 percent, whereas if they
18  simply stated longer than a year, they would fall
19  within the 14 percent?
20     A.   Yes.  I believe that is correct.
21     Q.   Let's go back to your report.  Page 9, the
22  first paragraph next to the last sentence: "Denial
23  of factual information to consumers that is contrary
24  to erroneous beliefs does not serve consumer
25  welfare."  Did I read that correctly?
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1     A.   Yes, you did.
2     Q.   In what respect, if any, would adoption of
3  Complaint Counsel's position in this case mean
4  denying factual information to consumers that is
5  contrary to erroneous beliefs?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  To the extent that there is a
8  benefit to a consumer associated with a product that
9  differentiates that product from others in the



10  marketplace, that product will only exist in the
11  marketplace if the marketer or manufacturer can, in
12  fact, communicate to consumers about that product.
13          You -- if people -- if companies cannot
14  communicate advantages or benefits of a product to
15  the marketplace, they have no incentive to innovate,
16  no incentive to develop new and innovative products
17  that could genuinely offer real benefits to
18  consumers.
19          There's a very nice piece that was published
20  in the paper -- that was published in the Journal of
21  Public Policy and Marketing, that looked at this
22  issue in the context of nutritional information.  I
23  might add, one of the authors is a staff economist
24  at the FTC.  But it's important that companies have
25  the ability to communicate advantages that they may
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1  have relative to other products in the marketplace
2  if we're going to allow innovation to occur, if
3  we're going to encourage innovation.  And, you know,
4  that innovation, in turn, can contribute to consumer
5  welfare.
6  BY MR. COHEN:
7     Q.   What is the factual information that you
8  believe the FTC is proposing to deny to consumers?
9     A.   Well, if, in fact, there is a real benefit



10  associated with BioFilm -- and I'm not -- I'm not a
11  scientist so I can't evaluate that benefit -- but if
12  there really is a benefit that causes plastic to --
13  to biodegrade, to break down faster relative to
14  other alternatives, that's a real benefit, and
15  that's something consumers, I think, would like to
16  know.  And I -- I -- and to the extent that the firm
17  that offers that product is unable to communicate
18  that, it has no incentive to bring that beneficial
19  product to the marketplace.
20     Q.   I understand you're not an expert, you're
21  not a polymer scientist, you're not a
22  microbiologist, you are not a chemist, and you have
23  made -- you've been candid in not attempting to, you
24  know, put forth those opinions.
25          You would agree, though, that if it's the
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1  case -- or I'll say assume it's the case that ECM,
2  the ECM additive does nothing at all.  You
3  understand that to be the FTC's position?  It may
4  not be right.  I'm not saying it's -- but that's the
5  FTC's position.  In that case, would denial of
6  information regarding the ECM additive's alleged
7  efficacy serve consumer welfare?
8     A.   If, in fact, the claim of the benefit is
9  not -- is not factual, it really does do nothing,



10  then clearly there's no service of consumer welfare
11  associated with communicating that information to
12  consumers.
13     Q.   So put differently, the policy prescription
14  is that if the product is efficacious, then consumer
15  welfare is served by allowing consumers to learn
16  about the product; however, if the product -- the
17  product's -- the claims made regarding the product
18  are false, then consumer welfare is not served?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I would -- I would generally
21  agree with that -- with that statement.  Yes, if
22  something is false, consumer welfare is not served
23  by -- by communicating that false information to the
24  consumer.  It's only in -- in the case where there
25  is an identifiable benefit, an identifiable point of
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1  superiority that can be communicated, that consumer
2  welfare would be served.
3  BY MR. COHEN:
4     Q.   So a tremendous amount of your views with
5  respect to what is and is not good policy depends on
6  the court and the commission and, ultimately, other
7  reviewing authorities' views as to whether or not
8  the products claims are -- are substantiated;
9  correct?



10     A.   Well, I would hope that they would not be
11  based on the court's and the commission's views.  I
12  would hope that they would be based on good science,
13  which would be endorsed by the courts and the
14  commission.
15     Q.   That's a fair way to put it.
16     A.   Yeah.
17     Q.   So your view with respect to policy really
18  turns on the science?
19     A.   Yes.
20     Q.   Do you plan to do any additional work on
21  this case before you testify?
22          Actually, I withdraw that.  I apologize.
23          Do you intend to testify in this case?
24     A.   I do intend to testify on that case, and --
25  and I -- I know of no additional work that I -- I
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1  will do between now and the time I testify.
2     Q.   Do you intend to testify about anything
3  other than what your report contains?
4     A.   As I sit here now, no, I do not.
5     Q.   Do you intend to offer any opinions other
6  than those your report contains?
7     A.   There certainly will be no new opinions.
8  There may be elaboration on some of the opinions,
9  based on things that I've learned -- for example,



10  reading Dr. Frederick's deposition testimony -- but
11  I think I've largely captured my general opinions
12  about that in the report.
13     Q.   So to the extent that there are some degree
14  of new opinions that are offered, they would be
15  based on Dr. Frederick's deposition testimony?
16     A.   Well, that would -- that and -- I mean, I
17  don't know what else I may be -- I may be asked to
18  testify about.  I mean, to the extent that, you
19  know, there -- there is additional information from
20  Dr. Frederick's, for example, I might need to
21  address that.
22     Q.   Are your opinions in your report based on
23  anything other than your professional expertise and
24  the materials produced to Complaint Counsel?
25     A.   No.  I believe that they're largely based on
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1  my professional expertise and the empirical survey
2  research that I've done.
3     Q.   Are there any facts not disclosed to
4  Complaint Counsel at this time that are necessary to
5  understand the opinions that your report contains?
6     A.   I don't believe so.
7          MR. COHEN:  Let's go off the record.  It's
8  5:13.
9          (Recess)



10          MR. COHEN:  Let's go back on the record.
11          And I think we're on 13.  I'm going to mark
12  this document as Stewart 13 and provide copies to
13  everyone.
14          (Plaintiff's Exhibit 13 was marked
15          for identification by the court
16          reporter and is attached hereto.)
17  BY MR. COHEN:
18     Q.   Just briefly, Dr. Stewart, what is this
19  document?
20     A.   This would be a report on the progress of
21  the -- of the Manufacturers Pilot that we did.
22     Q.   And this report is dated May 20th; correct?
23     A.   That's correct.
24     Q.   And that would be a month before your expert
25  report was due in this case?
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1     A.   That's correct.
2     Q.   And what are the terms on the left side,
3  "Resolved Sample" and "Available Sample," mean?
4     A.   Well, resolved sample simply means that the
5  sample, that portion of the sample has been used.
6  Either -- either an interview has been completed,
7  the individual was for some reason not qualified,
8  the individual refused to participate.  But that
9  would be -- there would be no further call made to



10  individuals in resolved sample.
11          The available sample would be the numbers of
12  people who were still available and kind of active
13  for calling purposes.
14     Q.   Why is the number 200 or approximately 200
15  not anywhere on here?
16     A.   200 was my -- my recollection of the number
17  of companies.  I -- I can't tell you.  I mean, this
18  is -- this is the number of companies that,
19  apparently, were on the list.
20     Q.   The number of companies, apparently, on the
21  list, according to this, appears to be 85.
22     A.   No, no, no.  It would have been the
23  combination of the 73, which is revolved.
24     Q.   I understand.
25          So it would be 158?
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1     A.   That's correct.
2     Q.   Okay.  And so not counting whatever small
3  number had been already contacted, there would be in
4  the ballpark of 150 left to go?
5     A.   Something like that, yes.
6     Q.   And explain again why it was not possible to
7  complete a survey of 150 companies, given the 30
8  days remaining before your expert report was due?
9     A.   Because as I considered the difficulty of



10  getting these people on the telephone, it -- it just
11  became clear to me that collecting a larger sample
12  in the time available was -- I mean, we could have
13  certainly completed more interviews, but we could
14  not have completed the full set of interviews that I
15  would like in the -- in the time that was available.
16     Q.   Why was it necessary to get all the way to
17  158 in order to have completed the Manufacturers
18  Pilot Study?
19     A.   Well -- I'm sorry.  I mean, this was the
20  pilot study.  The -- the full study, as I indicated
21  earlier, I would have preferred having at least a
22  25 percent response rate.  It didn't have to be
23  everybody, but I -- I wanted a larger portion of the
24  available sample in the main survey.  And these are
25  people who don't make a living sitting in their
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1  offices, so they're very difficult to track down.
2  You know, all of the -- we spent 20 hours resolving
3  the 73 here.  And I just made the -- the judgment
4  that, you know, I didn't think we were going to be
5  able to complete sufficient numbers in the time
6  available.  I communicated that to the attorneys,
7  and we just concluded that we wouldn't do any
8  further research.
9     Q.   What is the sufficient number?



10     A.   Well, I would like to have had about
11  25 percent.  But maybe 50.
12     Q.   25 percent of the 200?
13     A.   Yes.
14     Q.   In order for it to be a successful pilot?
15     A.   No, not a pilot.  In order for it to have
16  been a successful main survey.  The pilot was a
17  small --
18     Q.   I withdraw the question.  I understand.
19          25 percent of the 200 would be what was
20  necessary for you to complete, basically transform
21  the pilot into a full scale survey?
22     A.   That was my -- my sense.  Yes.
23     Q.   And you did not believe that it would have
24  been possible to obtain 50 responses in the
25  remaining 30 days?
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1     A.   I -- based on what we learned in the pilot,
2  I did not think it was going to be possible to
3  complete that, complete the analysis, and -- and
4  incorporate the full results into my report.  That's
5  correct.
6     Q.   How long was the pilot study going on?
7          When did the pilot study commence?
8     A.   I don't have a recollection of exactly when
9  we started.  I think it was in late April, early



10  May.
11     Q.   So at this point it had been going on
12  somewhere between three weeks to maybe longer than
13  that?
14     A.   That's my recollection.
15     Q.   And did you evaluate what options might be
16  available to accelerate the response rate?
17     A.   Well, I did.  I had a conversation with the
18  folks at California Survey Research about what we
19  might do to -- to accelerate, but again, one reason
20  you do pilots is you learn something about the
21  people that you're trying to survey, and these just
22  turned out to be people who were -- who are
23  difficult to catch in the office.
24     Q.   You never talked with Mr. Sinclair about how
25  you might be better able to catch those people in
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1  the office, did you?
2     A.   I did not.
3          MR. COHEN:  I pass the witness.
4          MR. AWERBUCH:  Yeah, we have no further
5  questions.  I'd just like to invoke Dr. Stewart's
6  right to read and sign the transcript.
7          MR. COHEN:  We'll go off the record.
8          (The deposition was concluded at 5:26 p.m.)
9
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1                         --o0o--
2  Please be advised I have read the foregoing
3  deposition, and I state there are:
4  (Check one)
5                               NO CORRECTIONS
6                               CORRECTIONS ATTACHED
7
8
9                       DAVID STEWART, Ph.D.



10
11                       Date Signed
12
13
14                       --o0o--
15
16
17
18
19
20
21
22
23
24
25
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1
2
3  STATE OF CALIFORNIA           )



                               )   ss.
4  COUNTY OF LOS ANGELES         )
5
6          I, DAVID STEWART, Ph.D., having appeared for
7  my deposition on July 1, 2014, do this date declare
8  under penalty of perjury that I have read the
9  foregoing deposition, I have made any corrections,



10  additions or deletions that I was desirous of making
11  in order to render the within transcript true and
12  correct.
13          IN WITNESS WHEREOF, I have hereunto
14  subscribed my name this       day of           ,
15  2014.
16
17
18
19
20
21                       W  I  T  N  E  S  S
22
23
24
25
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1                 REPORTER'S CERTIFICATE
2
3          I, the undersigned, a Certified Shorthand
4  Reporter of the State of California, do hereby
5  certify;
6          That the foregoing proceedings were taken
7  before me at the time and place herein set forth;
8  that any witnesses in the foregoing proceedings,
9  prior to testifying, were placed under oath; that a



10  verbatim record of the proceedings was made by me
11  using machine shorthand, which was thereafter
12  transcribed under my direction; further, that the
13  foregoing is an accurate transcription thereof.
14          I further certify that I am neither
15  financially interested in the action, nor a relative
16  or employee of any attorney of any of the parties.
17          IN WITNESS WHEREOF, I have this date
18  subscribed my name.
19
20  Dated:
21
22
23
24                   CHRISTINA KIM-CAMPOS
25                   CERTIFICATE NO. 12598
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April 15, 2014 
 



VIA EMAIL:   
Katherine Johnson (kjohnson3@ftc.gov) 
Jonathan Cohen (jcohen2@ftc.gov) 
Elisa Jillson (ejillson@ftc.gov) 
600 Pennsylvania Ave. NW, M-8102B 
Washington, DC  20580 
 



 Re: In re ECM BioFilms, Inc., No. 9358; Expert Discovery 



Counsel, 



 We respond here to your letter of April 11, 2014 concerning ECM’s subpoenas duces 
tecum served on April 7, 2014 for Drs. Frederick, McCarthy, and Tolaymet.  You object to those 
subpoenas because they seek information beyond that required to be disclosed under Rule 3.31A.  
You argue that, rather than serving subpoenas, we are limited to “deposing [your] experts” or 
obtaining information “through discovery issued to Complaint Counsel.”  You explained in our 
April 8, 2014 phone call that the Commission’s strict limit on expert subpoenas is necessary to 
help Complaint Counsel secure future experts by protecting them from detailed inquiries.  You 
also argue that serving your experts directly would have been in error because your experts 
“serve as [your] agents for purposes of this litigation.”1  We disagree on all points, and we find 
precedential support for the use of expert subpoenas, which includes cases you misrepresent to 
be supportive of your position.  We therefore insist on full compliance with our subpoenas.  Your 
compensated experts should not be entitled to greater protections than the fact witnesses in this 



                                                 
1 Per your request, we served you directly rather than issue subpoenas directly to your 



experts.  However, because you contest our ability to reach expert materials through subpoenas 
duces tecum, and because your agency theory is expressly rejected by relevant case law, we may 
be obliged to serve your experts directly. 



 



11808 WOLF RUN LANE 
CLIFTON, VA  20124 



 
3210 S. GILBERT ROAD 



SUITE 4 
CHANDLER, AZ  85286 



(602) 388-8899 | FAX (602) 393-4361 
 



1050 SEVENTEENTH STREET, N.W. 
SUITE 600 



WASHINGTON, D.C.  20036 
(202) 466-6937 | FAX (202) 466-6938 



 
Jonathan W. Emord, Esq. 



702.755.8202 
jemord@emord.com 



A Professional Corporation 



WASHINGTON, D.C. | VIRGINIA | PHOENIX 
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case, and you should not be entitled to rest on speculative assertions of inconvenience to experts 
as an excuse for denying the Respondent a full and fair opportunity to defend itself.2 



 
 At the outset, your experts are not your agents for purposes of litigation.  An expert 
witness “is not the sponsoring party’s agent merely because he is retained as its expert witness.”  
Glendale Fed. Bank, F.S.B. v. U.S., 39 Fed. Cl. 422, 424 (1997).  The reason for this well 
accepted premise is clear:  “Despite the fact that one party retained and paid for the services of 
an expert witness, expert witnesses are supposed to testify impartially in the sphere of their 
expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (concluding that 
“[s]ince an expert witness is not subject to the control of the party opponent with respect to 
consultation and testimony he or she is hired to give, the expert witness cannot be deemed an 
agent”).  We therefore reject your opening point, finding it contrary to law.  Moreover, if 
principals of agency did apply, they still would not constrain our ability to seek evidence from 
your experts directly. 
 
 Next, ECM can issue subpoenas duces tecum to experts for the purpose of investigating 
relevant areas beyond the Rule 3.31A(c) categories.  The documents discoverable from expert 
witnesses, who are compensated for their time, are not limited to the information they relied on 
when forming opinions in a case.  Those experts subject themselves to this process voluntarily, 
unlike the more than fifty ECM customers served with Complaint Counsel subpoenas.  Personal 
conflicts and biases influence the credibility of testimony, and the rules permit subpoenas duces 
tecum to reach that critical information.3   
 



You listed Dr. Steven McCarthy as an expert witness in this case.  You plan to have Dr. 
McCarthy testify concerning the biodegradation of plastic polymers, ASTM tests and standards, 
and ECM’s biodegradability claims.  However, Dr. McCarthy has conflicts of interest that 
compromise his independence, including professional and private interests and ties with 
companies that compete directly with ECM in the market.  He stands to benefit from the FTC’s 
prosecution of ECM and, so, lacks requisite impartiality.  Information related to his personal and 
financial connections would not be discoverable under the limited disclosures listed in Rule 
3.31A(c).  ECM cannot be so limited in its ability to defend this case, and we do not agree that 
Rule 3.31A(c) was intended as an exclusive list of discovery information (nor does the rule so 
state).  To the extent you rely on experts who are beholden to ECM competitors, ECM has a right 
to explore those facts. 



                                                 
2 Complaint Counsel has served over 50 third party subpoenas on ECM customers.  You 



have taken fact depositions of witnesses (e.g., Dr. Timothy Barber) that included substantive 
discussion more appropriate for expert testimony.  We therefore find Complaint Counsel’s 
sudden (and legally unfounded) insistence on strict discovery limits unfounded. 



3 Because your experts are not “agents” as you suggested, we doubt that the information 
we need would be within Complaint Counsel’s custody, control, or possession.  Document 
production requests are therefore inappropriate because they seek production of information 
from “another party” that is within the other party’s “possession, custody, or control…”  See 
Rule 3.37(a).  Rather, the information we need is within your expert’s control, making a 
subpoena the most appropriate discovery mechanism. 
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Contrary to your representations, the caselaw is not conflicting but consistent.  No rules 



(or interpretations thereof) exempt experts from subpoenas duces tecum.  A subpoena duces 
tecum “is an appropriate discovery mechanism against nonparties such as a party's expert 
witness.”  Expeditors Int'l of Washington, Inc. v. Vastera, Inc., 04 C 0321, 2004 WL 406999 
(N.D. Ill. Feb. 26, 2004).  Although you reference Federal Rule 26, that rule directly 
contemplates the use of standard discovery methods for expert materials: 



[t]he enumeration in Rule 26(a) of items to be disclosed does not 
prevent a court from requiring by order or local rule that the parties 
disclose additional information without a discovery request. Nor 
are parties precluded from using traditional discovery methods to 
obtain further information regarding these matters, as for example 
asking an expert during a deposition about testimony given in 
other litigation beyond the four-year period specified in Rule 
26(a)(2)(B). 



 
Advisory Comm. Notes for 1993 Amends, to Fed.R.Civ.P. 26(a) (emphasis added); United States 
v. Bazaarvoice, Inc, C 13-00133 WHO (LB), 2013 WL 3784240 (N.D. Cal. July 18, 2013) 
(“Rule 26(a)(2)(B) governs only disclosure in expert reports, however, and it does not preclude 
parties from obtaining further information through ordinary discovery tools”).   



Each case you cited, including Marsh, involved subpoenas that sought information 
relating to the expert files developed for the specific case at issue.  See Thomas v. Marina 
Assocs., 202 F.R.D. 433, 434 (E.D. Pa. 2001) (noting that “the information sought pertained 
directly to one of the parties in the case”); see e.g., In re Fuller, 2013 WL 5305317, at *1–3 (D. 
Me. Sept. 18, 2013) (denying motion to compel compliance with a subpoena that requested 
documents in the “expert’s files”—namely, documents relating directly to one of the 
defendants); Ambrose v. Southworth Prod. Corp., 1997 WL 470359, at *1 (W.D. Va. June 24, 
1997) (quashing subpoena served on an expert witness that requested documents that were 
“pertaining to [an intervenor-plaintiff] or [the defendant]”); Perry v. U.S., 1997 WL 53136, at *1 
(N.D. Tex. Feb. 4, 1997) (stating that a party may not use a subpoena in order to “gain access to 
opposing expert evidence” supporting his or her opinions); Greer v. Anglemeyer, 1996 WL 
56557, at *2 (N.D. Ind. Jan. 5, 1996) (quashing subpoena served on an expert witness because 
Rule 26(b)(4) limits an opposing party’s “right of access to the evidence of experts”); Hartford 
Fire Ins. Co. v. Pure Air on the Lake Ltd. P’ship, 145 F.R.D. 202, 208 (N.D. Ind. 1993) 
(quashing subpoena served on an alleged consulting expert which sought “facts, data, and 
information obtained and known” by the consulting expert); Quaile v. Carol Cable Co., 1992 
WL 277981, at *2 (E.D. Pa. Oct. 5, 1992) (holding that a subpoena served on an expert witness 
is valid if it seeks information for impeachment and ordering the expert to respond to seven of 
eight requests in the subpoena); Marsh v. Jackson, 141 F.R.D. 431 (W.D. Va. 1992) (quashing 
subpoenas served on expert witnesses where the subpoenas sought production of the experts’ 
“entire files related to the plaintiff”).  In sum, the Courts that denied access did so because the 
requester tried to circumvent privilege and discovery rules, including the work product privilege. 
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ECM currently does not seek information about Drs. McCarthy’s, Frederick’s and 
Tolaymet’s expert opinion in our matter sub judice, work-product communications, or attorney-
client privileged materials.  To the extent that any request of ECM seeks such information that it 
is entitled to under the Commission’s Rules and Judge Chappell’s Scheduling Order, those 
authorities govern the breadth and timing of disclosure.4  ECM seeks material necessary to 
investigate relevant aspects of the case, including, but not limited to, bias and conflicts of 
interest.  Evidence of an expert witness’s bias is relevant and discoverable.  See Behler v. 
Hanlon, 199 F.R.D. 553, 557 (D. Md. 2001) (citing United States v. Abel, 469 U.S. 45, 49–52 
(1984)) (other citations omitted) (noting that “[T]he importance of credibility of witnesses to the 
trial of cases cannot be overstated, and this is especially true with respect to expert witnesses”) 
(emphasis added).  ECM is accorded “very considerable latitude” into the bias of your experts.  
LNC Investments, Inc. v. First Fid. Bank, 92CIV.7584(CSH), 2000 WL 1182772 (S.D.N.Y. Aug. 
21, 2000) (Memorandum Op.).  ECM’s requests of Drs. McCarthy, Frederick and Tolaymet 
investigate precisely such issues.  We ask for materials and correspondence with non-parties that 
reveal their clear bias against ECM and its additive technology, that they have performed work 
relied on by the FTC for use in creating controversial sections of the Green Guides, and have 
worked for private groups that lobbied against ECM’s technology for financial gain.  
Additionally, we seek specific facts surrounding Dr. McCarthy’s patents and grants.  See, e.g., 
U.S. Patent No. 5,883,199 (issued Mar. 16, 1999); Patent No. 5,439,985 (issued Aug. 8, 1995). 



In the administrative decisions you cited, the Commission neither adopted a “majority 
view,” nor suggested that ECM cannot serve expert subpoenas.  See, e.g., In the Matter of Basic 
Research, No. 9318, 2004 FTC LEXIS 237, *9 (F.T.C. Dec. 9, 2004) (discussing the scope of 
the respondent’s subpoenas, not the ability to serve them).  The decision in Basic Research 
supports the use of subpoenas duces tecum, particularly to the extent those subpoenas seek 
information within the scope of discovery per Rule 3.31(c)(1).  Id. (denying discovery under the 
Rule 3.31(c) standard and to the extent that “Respondents have not demonstrated that [the] 
discovery is reasonably expected to yield information relevant to the allegations of the 
complaint, to the proposed relief, or to the defenses of the respondent…”).  Notably, Complaint 
Counsel in the Basic Research case did not contest the use of subpoenas with experts, but only 
parts of those subpoenas.  Your position is thus contrary to your own precedent. 



We reserve all rights.  Your experts are obliged to produce information in response to our 
subpoenas under Rule 3.34.  You are delaying production and must either answer the subpoenas 
or move for relief from them.  You cannot sit idly because you are under subpoena obligations to 
produce.  In the interests of cooperation, we have revised our subpoenas to further limit the 
information we seek.  Our revisions should address those of your concerns that are legitimate; 



                                                 
4 When ECM originally issued its expert subpoenas, the timing for production would 



have occurred after Complaint Counsel’s experts reports were due under the then-operative 
Scheduling Order.  Now, following the Second Revised Scheduling Order, to the extent ECM’s 
subpoenas overlap or seek information included within Rule 3.31A(c), that information should 
be provided under the Scheduling Order and not ECM’s subpoena.  The subpoena response date 
was April 25, 2014, although we are willing to negotiate an extension given the Court’s recent 
changes to the scheduling order. 
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and the enclosed files, modified to account for the aforementioned legitimate objections, 
supersede our earlier requests.5 



  



        Sincerely, 
 
 
 
        
        Jonathan W. Emord 



Peter A. Arhangelsky 
Lou F. Caputo 



 
Enclosures:  (3) 



                                                 
5 We offer the revised subpoenas solely as an accommodation intended to narrow issues 



in dispute. 
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Peter Arhangelsky



From: jcohen2@ftc.gov
Sent: Thursday, June 19, 2014 7:42 AM
To: Peter Arhangelsky
Subject: Receipt Notification: Stewart Rule 3.31A Packet.zip RE: Re: File Request - ECM BioFilms - 



(R1379 - #3)



  
Your files have been received by jcohen2@ftc.gov 
19 June 2014 10:41:27 



  
  



  
Return Receipt: 



File: Stewart Rule 3.31A Packet.zip 
File size: 252.07 MB 
Downloaded at: 19 June 2014 10:41:27 
Recipient: jcohen2@ftc.gov 



  



Secured by Accellion
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The Code of Professional Ethics and Practices (Revised May, 2010) 
 
We—the members of the American Association for Public Opinion Research and its affiliated chapters—subscribe to the principles expressed in the following Code. Our goals are to 
support sound and ethical practice in the conduct of survey and public opinion research and in the use of such research for policy- and decision-making in the public and private sectors, as 
well as to improve public understanding of survey and public opinion research methods and the proper use of those research results.  
 
We pledge ourselves to maintain high standards of scientific competence, integrity, and transparency in conducting, analyzing, and reporting our work; establishing and maintaining 
relations with survey respondents and our clients; and communicating with those who eventually use the research for decision-making purposes and the general public. We further pledge 
ourselves to reject all tasks or assignments that would require activities inconsistent with the principles of this Code.  
 
The Code describes the obligations that we believe all research professionals have, regardless of their membership in this Association or any other, to uphold the credibility of survey and 
public opinion research.  
 
It shall not be the purpose of this Code to pass judgment on the merits of specific research methods. From time to time, the AAPOR Executive Council may issue guidelines and 
recommendations on best practices with regard to the design, conduct, and reporting of surveys and other forms of public opinion research.  
 
I. Principles of Professional Responsibility in Our Dealings with People  



 
A. Respondents and Prospective Respondents  
1. We shall avoid practices or methods that may harm, endanger, humiliate, or seriously mislead survey respondents or prospective respondents.  
2. We shall respect respondents' desires, when expressed, not to answer specific survey questions or provide other information to the researcher. We shall be responsive to their questions 
about how their contact information was secured.  
3. Participation in surveys and other forms of public opinion research is voluntary, except for the decennial census and a few other government surveys as specified by law. We shall 
provide all persons selected for inclusion with a description of the research study sufficient to permit them to make an informed and free decision about their participation. We shall make 
no false or misleading claims as to a study’s sponsorship or purpose, and we shall provide truthful answers to direct questions about the research. If disclosure could substantially bias 
responses or endanger interviewers, it is sufficient to indicate that some information cannot be revealed or will not be revealed until the study is concluded.  
4. We shall not misrepresent our research or conduct other activities (such as sales, fundraising, or political campaigning) under the guise of conducting survey and public opinion research.  
5. Unless the respondent explicitly waives confidentiality for specified uses, we shall hold as privileged and confidential all information that could be used, alone or in combination with 
other reasonably available information, to identify a respondent with his or her responses. We also shall not disclose or use the names of respondents or any other personally-identifying 
information for non-research purposes unless the respondents grant us permission to do so.  
6. We understand that the use of our research results in a legal proceeding does not relieve us of our ethical obligation to keep confidential all respondent-identifying information (unless 
waived explicitly by the respondent) or lessen the importance of respondent confidentiality.  
 
B. Clients or Sponsors  
1. When undertaking work for a private client, we shall hold confidential all proprietary information obtained about the client and about the conduct and findings of the research undertaken 
for the client, except when the dissemination of the information is expressly authorized by the client, or when disclosure becomes necessary under the terms of Section I-C or III-E of this 
Code. In the latter case, disclosures shall be limited to information directly bearing on the conduct and findings of the research.  
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2. We shall be mindful of the limitations of our techniques and capabilities and shall accept only those research assignments that we can reasonably expect to accomplish within these 
limitations.  
 
C. The Public  
1. We shall inform those for whom we conduct publicly released research studies that AAPOR Standards for Disclosure require the release of certain essential information about how the 
research was conducted, and we shall make all reasonable efforts to encourage clients to subscribe to our standards for such disclosure in their releases.  
2. We shall correct any errors in our own work that come to our attention which could influence interpretation of the results, disseminating such corrections to all original recipients of our 
content.  
3. We shall attempt, as practicable, to correct factual misrepresentations or distortions of our data or analysis, including those made by our research partners, co-investigators, sponsors, or 
clients. We recognize that differences of opinion in analysis are not necessarily factual misrepresentations or distortions. We shall issue corrective statements to all parties who were 
presented with the factual misrepresentations or distortions, and if such factual misrepresentations or distortions were made publicly, we shall correct them in as commensurate a public 
forum as is practicably possible.  
 
D. The Profession  
1. We recognize our responsibility to the science of survey and public opinion research to disseminate as freely as practicable the ideas and findings that emerge from our research.  
2. We can point with pride to our membership in the Association and our adherence to this Code as evidence of our commitment to high standards of ethics in our relations with 
respondents, our clients or sponsors, the public, and the profession. However, we shall not cite our membership in the Association nor adherence to this Code as evidence of professional 
competence, because the Association does not so certify any persons or organizations.  
 
 



II. Principles of Professional Practice in the Conduct of Our Work  



 
A. We shall exercise due care in developing research designs and instruments, and in collecting, processing, and analyzing data, taking all reasonable steps to assure the reliability and 



validity of results.  
 



1. We shall recommend and employ only those tools and methods of analysis that, in our professional judgment, are well suited to the research problem at hand.  
2. We shall not knowingly select research tools and methods of analysis that yield misleading conclusions.  
3. We shall not knowingly make interpretations of research results that are inconsistent with the data available, nor shall we tacitly permit such interpretations. We shall ensure that any 
findings we report, either privately or for public release, are a balanced and accurate portrayal of research results.  
4. We shall not knowingly imply that interpretations should be accorded greater confidence than the data actually warrant. When we use samples to make statements about populations, we 
shall only make claims of precision that are warranted by the sampling frames and methods employed. For example, the reporting of a margin of sampling error based on an opt-in or self-
selected volunteer sample is misleading.  
5. We shall not knowingly engage in fabrication or falsification.  
6. We shall accurately describe survey and public opinion research from other sources that we cite in our work, in terms of its methodology, content, and comparability.  
 
B. We shall describe our methods and findings accurately and in appropriate detail in all research reports, adhering to the standards for disclosure specified in Section III.  
 
III. Standards for Disclosure  



 
Good professional practice imposes the obligation upon all survey and public opinion researchers to disclose certain essential information about how the research was conducted. When 
conducting publicly released research studies, full and complete disclosure to the public is best made at the time results are released, although some information may not be immediately 
available. When undertaking work for a private client, the same essential information should be made available to the client when the client is provided with the results.  
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 A. We shall include the following items in any report of research results or make them available immediately upon release of that report.  
 



1. Who sponsored the research study, who conducted it, and who funded it, including, to the extent known, all original funding sources. 
2. The exact wording and presentation of questions and responses whose results are reported.  
3. A definition of the population under study, its geographic location, and a description of the sampling frame used to identify this population. If the sampling frame was provided by a third 
party, the supplier shall be named. If no frame or list was utilized, this shall be indicated.  
4. A description of the sample design, giving a clear indication of the method by which the respondents were selected (or self-selected) and recruited, along with any quotas or additional 
sample selection criteria applied within the survey instrument or post-fielding. The description of the sampling frame and sample design should include sufficient detail to determine 
whether the respondents were selected using probability or non-probability methods.  
5. Sample sizes and a discussion of the precision of the findings, including estimates of sampling error for probability samples and a description of the variables used in any weighting or 
estimating procedures. The discussion of the precision of the findings should state whether or not the reported margins of sampling error or statistical analyses have been adjusted for the 
design effect due to clustering and weighting, if any.  
6. Which results are based on parts of the sample, rather than on the total sample, and the size of such parts.  
7. Method and dates of data collection.  
 
B. We shall make the following items available within 30 days of any request for such materials. 
  
1. Preceding interviewer or respondent instructions and any preceding questions or instructions that might reasonably be expected to influence responses to the reported results.  
2. Any relevant stimuli, such as visual or sensory exhibits or show cards.  
3. A description of the sampling frame’s coverage of the target population.  
4. The methods used to recruit the panel, if the sample was drawn from a pre-recruited panel or pool of respondents.  
5. Details about the sample design, including eligibility for participation, screening procedures, the nature of any oversamples, and compensation/incentives offered (if any).  
6. Summaries of the disposition of study-specific sample records so that response rates for probability samples and participation rates for non-probability samples can be computed.  
7. Sources of weighting parameters and method by which weights are applied.  
8. Procedures undertaken to verify data. Where applicable, methods of interviewer training, supervision, and monitoring shall also be disclosed.  
 
C. If response rates are reported, response rates should be computed according to AAPOR Standard Definitions.  
 
D. If the results reported are based on multiple samples or multiple modes, the preceding items shall be disclosed for each.  
 
E. If any of our work becomes the subject of a formal investigation of an alleged violation of this Code, undertaken with the approval of the AAPOR Executive Council, we shall provide 
additional information on the research study in such detail that a fellow researcher would be able to conduct a professional evaluation of the study.                                         



May, 2010 
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Let’s Talk About Research Participants



  by Chelsea Lee and Jeff Hume-Pratuch



In this post you will learn how to present data gathered during surveys or interviews with research participants that you conducted
as part of your research. You may be surprised to learn that although you can discuss your interview and survey data in a paper, you
should not cite them. Here’s why.



Retrievability Versus Confidentiality



In APA Style, all sources must provide retrievable data. Because one purpose of references is to lead the reader to the source,
both the reference entry and the in-text citation begin with the name of the author. But rules for the ethical reporting of human
research data prohibit researchers from revealing “confidential, personally identifiable information concerning their patients, . .
. research participants, or other recipients of their services” (APA Publication Manual [PM]; 6th ed., § 1.11, p. 16; APA Ethics
Code, Standard 4.07). In other words, you must prevent the reader from identifying the source of information.



In this clash of principles, which one should triumph? The value of protecting participants’ confidentiality must always win out.
“Subject privacy . . . should never be sacrificed for clinical or scientific accuracy” (PM § 1.11)—not even for APA Style.



Strategies for the Discussion of Research Participant Data



Although you don’t cite data you gathered from research participants, you can discuss them, provided that you preserve the
confidentiality you guaranteed the participants when they consented to participate in your study (see PM § 1.11). In practical
terms, this means that “neither the subject nor third parties (e.g., family members, employers) are identifiable” (PM, p. 17) from the information presented.



Strategies for the ethical use of data from research participants include the following:



referring to participants by identifiers other than their names, such as
their roles (e.g., participant, doctor, patient),
pseudonyms or nicknames,
initials,
descriptive phrases,
case numbers, or
letters of the alphabet;



altering certain participant characteristics in your discussion of the participants (e.g., make the characteristics more general, such as saying “European” instead
of “French”);
leaving out unimportant identifying details about the participant;
adding extraneous material to obscure case details; and
combining the statements of several participants into a “composite” participant.



Choose the strategy that makes sense given the degree of confidentiality of information you must maintain and what details are important to relate to the reader.
Keep in mind that in employing these strategies it is essential that you not “change variables that would lead the reader to draw false conclusions related to the
phenomena being described” (PM, p. 17). 



Examples of How to Discuss Research Participant Data



Here are a few examples of how participant data might be presented in the text. The most appropriate presentation will depend on context.



One respondent stated she had never experienced a level of destruction similar to that caused by the 2008 Sichuan earthquake.
“Madge,” a 45-year-old Red Cross social worker, was in Sichuan province when the earthquake struck. “It was unlike anything else I have experienced,” she
said.
MJ, a European social worker, said the earthquake was “unlike anything else I have experienced.”
A non-Chinese social worker said the 2008 Sichuan earthquake “exceeded levels of devastation I have ever seen before.”
Case 24 was injured in the earthquake.
Participant M said she had never experienced anything like the earthquake or its level of devastation.
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Several employees of a humanitarian aid organization said that they were emotionally distressed by the devastation the earthquake left behind.



Data can also be presented in a table or figure provided these same standards are abided by. 



Going on the Record



If the research participant is willing to go "on the record," or include his or her name in the paper, use a personal communication citation (see PM § 6.20). In that
case, you should write up the material you intend to use, present it to the participant, and get his or her written permission before including it (see PM § 1.11). In
your paper, the information might be presented as follows:



M. Johnson (personal communication, May 16, 2008), a Red Cross social worker who assisted in the Sichuan earthquake recovery efforts, stated that “the
earthquake exceeded levels of devastation I have ever seen before.”



Further Reading



The issues surrounding participant privacy in research reporting are complex and exceed what can be presented in this post. For further reading, consult the APA
Publication Manual (6th ed., § 1.11) as well as the APA Ethics Code. 



Posted by Chelsea Lee at 12:05:33 PM in Direct quotations, Ethics, General APA Style, How-to, Interviews, Personal communications
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Comments



Pylduck.wordpress.com said...
Hi Chelsea and Jeff,



Thanks for this post! I'm a dissertation editor, and I often see awkward writing in dissertations in which authors try to negotiate this tension between retrievability
and confidentiality.



Does the APA Publication Manual have anything to say about redacting information in the text (blacking it out but leaving it in the document) to preserve
confidentiality?



Do you have suggestions for writing that maintain the confidentiality of study sites in addition to confidential information and identity of individuals?



Thanks,



Paul



August 30, 2013 at 11:13 AM



Jeff Hume-Pratuch said in reply to Pylduck.wordpress.com...
Hi Paul,



I don't think I've ever seen an article or dissertation in which confidential information in the text was redacted by blacking it out. The standard method of
eliminating material from quoted text is to use ellipses.



Perhaps you're thinking of reproducing original documents (as a figure or appendix) with sensitive data blacked out. That would need to be done with great care to
insure that redacted information cannot be retrieved from the final document. It's not enough to merely use a permanent marker or draw a black box over the text in
Word/Acrobat (as a number of government agencies have found to their dismay).



Study sites, like persons, can be described ("a small Midwestern university") or pseudonymized ("Midwest State Teachers College"). The key is to give those
attributes that are significant in terms of the research without identifying the place completely.



Finally, our apologies for the delay in responding. Your post slipped though our notification system, but we hope this answer is better late than never.



Thanks,
Jeff



December 02, 2013 at 12:31 PM



Jana Thompkins said...
I don't know whether this is a question about describing study participants or about commas, but I'll forge ahead. A work that has come across my desk is about "gay
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Arab Muslim men." I see in the Manual (p. 74) that there is no comma used in the term "female-to-male transgender person," but is there a point where the number
of adjectives preceding the noun requires the use of commas to separate them? Punctuating the term as "gay, Arab, Muslim men" seems cumbersome but somehow
more correct. I cannot find support for my intuition, however. Please help!



April 09, 2014 at 11:35 AM



Jeff Hume-Pratuch said in reply to Jana Thompkins...
Hi Jana,



That is definitely a punctuation issue, not a participant issue, but we take all comers on this blog. ;-)



The punctuation depends on whether the string "gay Arab Muslim men" is composed of coordinate adjectives or cumulative adjectives. Coordinate adjectives all
modify the noun; cumulative adjectives build on each other to form a phrase.



In your example, Arab modifies its fellow adjective Muslim rather than the noun men (i.e., there are Muslims who are not Arab, and Arabs who are not Muslim).
That makes this a string of cumulative adjectives. Ergo, no comma should be used.



Hope this helps,
Jeff



April 09, 2014 at 05:35 PM
Sign in with Typepad Facebook Twitter Google+ and more...
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Data Access and Personal Privacy: Appropriate Methods of Disclosure
Control



A statement by the American Statistical Association.



Approved December 6, 2008



Statement:



Access to high quality data is essential to advancing science and improving the human condition. Robust new sources
of data on human behavior allow researchers to ask and answer complex questions and hence guide policy decisions.
Powerful and sophisticated electronic technologies have made much of this data readily accessible to the public.



At the same time, much of this data contains personal information, so these electronic tools for combining and
analyzing publicly accessible data pose a distinct threat - in perception if not in reality -- to privacy, as well as a
potential for inflicting great harm on persons and establishments. The protection of personal privacy is of paramount
importance in engaging the cooperation of respondents, and thus in producing and distributing the high quality data
needed for research. Fortunately, modern statistical tools have been developed to help ensure the appropriate
treatment of confidential information while still making useful data available for public policy and scientific
advancement.



This statement is intended to provide the American Statistical Association's (ASA) perspective on the assessment of the
risk associated with data dissemination and an overview of the way in which statisticians can help limit that risk.



The ASA urges distributors and users of data, particularly sensitive data such as public health and biologic data, to
familiarize themselves with risk assessment, and to consult with statistical professionals when necessary. The ASA
further urges the media to be mindful of these issues when it presents data to the public.



Context:



Many forms of data are collected and disseminated to guide both research and policy decisions. For example, health
data on individuals are collected and used by state agencies and others so that trends can be monitored, potential
public health hazards can be identified, and public health can be protected. At the same time, the privacy of the
individuals who provide the data must be safeguarded. An illustration of the tension between these sometimes
conflicting needs occurred in Delaware in 2008. The Delaware press sought detailed information about the location
and characteristics of certain cancers. However, the Delaware Division of Public Health cited privacy concerns in
refusing the release of such data. In response to these concerns, the state passed legislation (Delaware Senate Bill 235,
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now state law) requiring the release of such data but allowing the agency to take steps first to protect patient privacy.



In the first instance, statisticians can follow well established fair information practices to protect privacy, such as
collecting only the information that is needed, articulating the purpose of the information collection, and providing
informed consent. A critical element of informed consent is to accurately explain what assurances of confidentiality are
available.



Statisticians also have a long history of studying ways to protect the confidentiality of data while providing information
to policymakers. The traditional way of ensuring confidentiality while disseminating data has been to aggregate
information and report it in tables. This approach generally acts to mask information that might specifically identify
anyone.



The challenge of safeguarding confidentiality has become more difficult for data custodians. Many new forms of data
on human behavior, such as video data, biologic samples, or transaction data, are not particularly useful to researchers
or policy makers in tabular form. As a result, such "micro-data" is often disseminated after the information is "de-
identified." Unfortunately, statistical research shows that such de-identification is often insufficient and could result in
a breach of confidentiality if reidentification were attempted by an individual with the right skills, a computer, and
access to publicly available databases.



In one example, a student at the Massachusetts Institute of Technology showed that 97 percent of the names and
addresses on the 1997 voting list for Cambridge, Massachusetts were unique using only zip code and date of birth1. The



same research showed that this same information, along with medical insurance claims records of state employees, was
contained in files made available to researchers by the Massachusetts Group Insurance Commission. By comparing the
two sources, the records of the Governor of the state were re-identified, even though his personal identifiers had been
removed from the insurance records.



In another example, geneticists who have made substantial progress in the mapping of the human genome also have
found that there is reason for caution in making genetic information generally available2. The increased availability of



genomic data for research, coupled with demonstrations that conventional protective procedures do not completely
mask the presence of an individual's genetic material in certain databases, has led to measures for increased security.



Today we are developing better statistical tools that can help guide the proper release of data. First, those tools can help
ensure the proper assessment of risk. Second, the tools help ensure the proper treatment of confidential information,
so that confidential facts do not become public knowledge through the apparently harmless release of aggregated data
or de-identified micro-data. Statisticians, working with computer scientists and others, can help ensure continued
access to research data while protecting the privacy of the individuals from whom the data came.



A brief discussion of the statistical resources available follows. For further information, please contact the chair of the
ASA's Privacy and Confidentiality Committee. This contact information can be obtained from the committee's website,
or by calling the American Statistical Association, 703-684-1221.



Background



The ASA recognizes that risk assessment and confidentiality protection are not simple matters. It believes that
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statistical techniques are essential to identifying and preventing potential disclosures and invaluable to resolving them.
However routine or unusual the information to be protected, the statistician can considerably enhance its usefulness
while also protecting privacy. The ASA emphasizes the following points:



Confidentiality protection is important



The protection of personal privacy is of paramount importance in the production and distribution of statistical
data. 



The quality of those data is strongly influenced by the public's trust that pledges of confidentiality will be
rigorously observed.



Data access is important



Optimizing access to high quality data is critical to informed decision making and is the principal justification for
their collection and dissemination. 



The assurance of confidentiality is a primary concern in considering what scope and extent of access to personal
information will be granted.



Statisticians can play an important role in ensuring that both goals are met, and need to work with data users, data
producers, and data custodians to accomplish these goals.



The sharing and dissemination of information gathered under a pledge of confidentiality must be subject to
rigorous statistical scrutiny to ensure consistency with the confidentiality pledges. 



The profession of statistics has developed the requisite tools to help with the appropriate treatment of confidential
information. Additionally, the profession is actively engaged in research to further refine these tools and to develop
means to make useful information available for public policy and scientific advancement.



The Assessment of Risk in Statistical Data



The assessment of risk depends on the way in which the information is produced. Until fairly recently, the production
of information for dissemination to the public relied principally on printed, tabular data. Statisticians have long been
sensitive, therefore, to the potential risk of disclosure in such data. Although tables are intended to protect individual
information by presenting grouped figures, there are situations in which the size and/or the distribution of those
groups can reveal more information about individuals or business establishments than had been publicly known.



In contrast to tabular data, which are presented in aggregate form, the information contained in micro-data is
disaggregated. The information contained is specific to the individual. An electronic micro-data file may contain many
thousands of data records, each referring to a separate person. This format permits the researcher to specify with
exactitude the kind of questions that can be addressed and to utilize much more powerful analytic tools. This very
advantage, however, carries with it the possibility of identifying one or more respondents - and the more detailed the
information, the more individual records become distinct from each other, making study participants easier to identify.
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It is a common misconception that once names and certain other direct identifiers (address, telephone number) that
lead directly to a person have been removed from a body of information, the remaining data may be judged safe and
can be shared without risk of compromising the privacy of the data providers. Statisticians and members of other
professions, however, have demonstrated repeatedly that modern computational technology and the widespread
availability of personal information on the Internet can render information quite as revealing as though the names had
not been removed. That is, a seemingly anonymous body of data could be rendered identifiable.



Techniques for Protecting Confidentiality



Taking the aforementioned facts into account, statistical scientists and agencies responsible for developing and
distributing data have developed a variety of counter measures to de-identify statistical databases to block efforts to
manipulate them to disclose personal information. Strategies for preventing unauthorized and inappropriate disclosure
of identifiable information generally involve some combination of modification of data content and restriction of data
access. The first strategy involves some loss of information detail and the second, while permitting access to more
complete data to qualified users, limits who, under what conditions, and for what purpose they may be used. Thus the
selection of a strategy involves a careful consideration of the interests of legitimate data users while strictly adhering to
confidentiality protections promised to the subjects of the data; by selecting among a variety of strategies a satisfactory
resolution can often be found. Alternatives that have been considered include:



Modifying the values of information items to maintain statistical quality but avoid disclosures. One such
strategy is to blur or disguise the data in such a way that individual data items cannot be uniquely associated
with or attributed to a particular person or establishment.
Distributing synthetic data sets whose variables have the same statistical distributions and relationships as
the original data from which they are derived but containing no actual information from the original data.
Partially synthetic files are another way to avoid disclosures while keeping the bulk of the data intact.
Providing access to detailed data only in restricted data enclaves where appropriateness of use can be
monitored, access is restricted to authorized individuals, and those individuals are trained in confidentiality
protection. The enclaves can be set up either to require the analyst to be physically present at the restricted
site or to allow remote access to authorized analyses.
Permitting tailored online data analysis of detailed databases with results subjected to disclosure avoidance
review.
Making selected information files available under licensing arrangements that guarantee secure and
confidential handling of data by trusted researchers.



Various Federal agencies' data access policies employ one or more modes of access, and some are able to provide
different tiers of access, for example providing a minimally protected dataset (e.g., no direct identifiers like names) in
secure enclaves, slightly restricted data (e.g., with aggregated geography) via licensing, and blurred or synthetic data
for unrestricted public use.



A comprehensive review of disclosure avoidance techniques is beyond the scope of this statement, but the reader is
referred to the Privacy, Confidentiality and Data Security website3 for a convenient source of references on current



regulations, recommendations, and best practices in the field. Three recent publications deserve special mention: the
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Report on Statistical Disclosure Limitation Methodology4 issued by the Federal Committee on Statistical



Methodology, the Handbook on Statistical Disclosure Control, a product of the Centre of Excellence in Statistical
Control5, and Expanding Access to Research Data: Reconciling Risks and Opportunities, a report of the National



Academy of Sciences6. Together these publications represent an up-to-date perspective based on a vast amount of



experience and expertise.



Appendix: Definitions
Key to the understanding of disclosure avoidance are the concepts of privacy, confidentiality, and data protection7.



Informational privacy encompasses an individual's freedom from excessive intrusion and the ability to choose the
extent and circumstances under which one's personal information will be shared with or withheld from others. The
assurances given to information providers concerning the care and potential sharing of this information are detailed in
a pledge of confidentiality. Data protection refers to the set of policies and procedures that ensure that the protection
promised is actually provided. These policies and procedures are generally quite comprehensive and involve
administrative, physical, and electronic safeguards. When information is shared with the public or with parties not
included in the pledge of confidentiality, the possibility of disclosure arises. It is at this point that the statistician's skills
and experience come into play.



Information may be shared as tabular or micro-data. The former is represented by data grouped according to one or
more characteristics. A simple table would contain categories (cells) of age and gender, and more complex tables
contain additional classifications (e.g. race, income, etc.). Each one of these more complex tables could be constructed
for a number of other variables or dimensions (e.g. a separate complex table for each state in which data were
collected). The table entries may be the actual number of respondents falling into a given category (frequencies) or an
average, rate, percentage or other quantity that applies to respondents so categorized



1. Sweeney, L. Computational Disclosure Control: A Primer on Data Privacy Protection. Doctoral Dissertation, Massachusetts Institute of



Technology, May, 2001.



2. NIH Background Fact Sheet, August 28, 2008. http://grants.nih.gov/grants/gwas/ (http://grants.nih.gov/grants/gwas/) . See also,



Homer N, Szelinger S, Redman M, et al. (2008) Resolving Individuals Contributing Trace Amounts of DNA to Highly Complex Mixtures



Using High-Density SNP Genotyping Microarrays. PLoS Genet 4(8): e1000167. doi:10.1371/journal.pgen.1000167



3. The PCDS website is found at http://www.amstat.org/committees/pc/index.html (/committees/pc/index.html) . 



4. Federal Committee on Statistical Methodology, Working Papers Nos. 22 (Second version, 2005). Found at



http://www.fcsm.gov/reports/#fcsm (http://www.fcsm.gov/reports/#fcsm) . 



5. Center of Excellence for Statistical Control, Handbook on Statistical Disclosure Control, Version 1.01, March 2007. Found at



http://neon.vb.cbs.nl/cenex/ (http://neon.vb.cbs.nl/cenex/) .



6. National Academy of Sciences, Expanding Access to Research Data: Reconciling Risks and Opportunities, 2005.



7. For a more detailed discussion of these and related terms, see http://www.amstat.org/committees/pc/keyterms.html



(/committees/pc/keyterms.html) .
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Copyright © 2014 American Statistical Association. All Rights Reserved.
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I N T R O D U C T I O N



This Code of Standards and Ethics for Survey Research sets forth the agreed upon rules of ethical conduct for
Survey Research Organizations. Acceptance of this Code is mandatory for all CASRO® Members.



The Code has been organized into sections describing the responsibilities of a Survey Research Organization to
Respondents, Clients and Outside Contractors and in reporting study results.



This Code is not intended to be, nor should it be, an immutable document. Circumstances may arise that are not
covered by this Code or that may call for modification of some aspect of this Code. The Standards Committee and
the Board of Directors of CASRO® will evaluate these circumstances as they arise and, if appropriate, revise the
Code. The Code, therefore, is a living document that seeks to be responsive to the changing world of Survey
Research. To continue to be contemporary, CASRO® advocates ongoing, two-way communication with Members,
Respondents, Clients, Outside Contractors, Consultants and Interviewers.



Please also refer to other CASRO® Publications, which may provide detail relevant to many sections of the CASRO®



Code of Standards and Ethics for Survey Research.
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I . R E S P O N S I B I L I T I E S T O R E S P O N D E N T S



Preamble



Researchers have professional and legal responsibilities to their respondents that are embodied in the procedures
of a research study. Underlying these specific responsibilities are four fundamental ethical principles:



Respondents should be:



a. willing participants in survey research;



b. appropriately informed about the survey’s intentions and how their personal information and survey
responses will be used and protected;



c. sufficiently satisfied with their survey experience;



d. willing to participate again in survey research.



A. Confidentiality



1. Since individuals who are interviewed are the lifeblood of the Survey Research Industry, it is essential that
Survey Research Organizations be responsible for protecting from disclosure to third parties—including
Clients and members of the Public—the identity of individual Respondents as well as Respondent-
identifiable information, unless the Respondent expressly requests or permits such disclosure.



2. This principle of confidentiality is qualified by the following exceptions:



a. A minimal amount of Respondent-identifiable information will be disclosed to the Client to permit the
Client: (1) to validate interviews and/or (2) to determine an additional fact of analytical importance to the
study (including the practice of appending Client-owned database information to the Survey Research
Organization’s data file as an analytic aid). Where additional inquiry is indicated, Respondents must be
given a sound reason for the re-inquiry; a refusal by Respondent to continue must be respected.



Before disclosing Respondent-identifiable information to a Client for purposes of interview validation or
re-inquiry, the Survey Research Organization must take whatever steps are needed to ensure that the
Client will conduct the validation or recontact in a fully professional manner. This includes the avoidance
of multiple validation contacts or other conduct that would harass or could embarrass Respondents. It
also includes avoidance of any use of the information (e.g., lead generation) for other than legitimate and
ethical Survey Research purposes or to respond to Customer/Respondent complaints. Assurance that the
Client will respect such limitations and maintain Respondent confidentiality should be confirmed in writing
before any confidential information is disclosed.



Where Respondent-identifiable data is disclosed to clients so that the Survey Research Organization may
analyze survey data in combination with other respondent-level data such as internal customer data,
respondent-level data from another survey, etc., it is understood that the information will be used for
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model building, internal (Survey Research Organization) analysis, or the like and not for individual marketing
efforts and that no action can be taken toward an individual respondent simply because of his or her
participation in the survey. To assure Client compliance, the Survey Research Organization must obtain
written confirmation from the Client before releasing any data. (A suggested CASRO® Client agreement
clause is available.)



Further, with respect to such research uses as Database Segmentation and/or Modeling (see preceding
paragraph), specific action(s) may not be taken toward an individual Respondent as a result of his/her
survey information and participation beyond those actions taken toward the entire database population
group the Respondent by chance has been selected to represent. In order for such specific action, the
following two elements must be met:



The Respondent has first given his/her permission to do so, having been told the general purpose and
limitations of such use; and



The research firm has obtained a written agreement from the Client assuring that no other use will be
made of Respondent-identifiable information.



Predictive equations which integrate a segmentation scheme into a Client database may be applied so long as
no action is taken toward an individual Respondent simply because of his or her participation in the survey.
Respondents must be treated like all other individuals in the database according to the segment(s) to which
they belong or have been assigned.



b. The identity of individual Respondents and Respondent-identifiable information may be disclosed to other
Survey Research Organizations whenever such organizations are conducting different phases of a multi-
stage study (e.g., a trend study). The initial Research Company should confirm in writing that Respondent
confidentiality will be maintained in accordance with the Code.



c. In the case of research in which representatives of the Client or others are present, such Client represen-
tatives and others should be asked not to disclose to anyone not present the identity of individual
Participants or other Participant-identifying information except as needed to respond, with the
Participant’s prior specific approval, to any complaint by one or more of the Participants concerning a
product or service supplied by the Client.



3. The principle of Respondent confidentiality includes the following specific applications or safeguards:



a. Survey Research Organizations’ staff or personnel should not use or discuss Respondent-identifiable data
or information for other than legitimate internal research purposes.



b. The Survey Research Organization has the responsibility for insuring that Subcontractors (Interviewers,
Interviewing Services and Validation, Coding, and Tabulation Organizations) and Consultants are aware of
and agree to maintain and respect Respondent confidentiality whenever the identity of Respondents or
Respondent-identifiable information is disclosed to such entities.
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c. Before permitting Clients or others to have access to completed questionnaires in circumstances other
than those described above, Respondent names and other Respondent-identifying information (e.g.,
telephone numbers) should be deleted.



d. Invisible identifiers on mail questionnaires that connect Respondent answers to particular Respondents
should not be used. Visible identification numbers may be used but should be accompanied by an
explanation that such identifiers are for control purposes only and that Respondent confidentiality will not
be compromised.



e. Any Survey Research Organization that receives from a Client or other entity information that it knows or
reasonably believes to be confidential, Respondent-identifiable information should only use such informa-
tion in accordance with the principles and procedures described in this Code.



f. The use of survey results in a legal proceeding does not relieve the Survey Research Organization of its
ethical obligation to maintain in confidence all Respondent-identifiable information or lessen the importance
of Respondent anonymity. Consequently, Survey Research firms confronted with a subpoena or other
legal process requesting the disclosure of Respondent-identifiable information should take all reasonable
steps to oppose such requests, including informing the court or other decision-maker involved of the
factors justifying confidentiality and Respondent anonymity and interposing all appropriate defenses to
the request for disclosure.



B. Privacy and the Avoidance of Harassment



1. Survey Research Organizations have a responsibility to strike a proper balance between the needs for
research in contemporary American life and the privacy of individuals who become the Respondents in the
research. To achieve this balance:



a. Respondents will be protected from unnecessary and unwanted intrusions and/or any form of personal
harassment.



b. The voluntary character of the Interviewer-Respondent contact should be stated explicitly where the
Respondent might have reason to believe that cooperation is not voluntary.



2. This principle of privacy includes the following specific applications:



a. The Research Organization, Subcontractors and Interviewers shall make every reasonable effort to
ensure that the Respondent understands the purpose of the Interviewer/Respondent contact.



(1) The Interviewer/Research Company representative must provide prompt and honest identification
of his/her research firm affiliation.



(2) Respondent questions should be answered in a forthright and non-deceptive manner.
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b. Deceptive practices and misrepresentation, such as using research as a guise for sales or solicitation
purposes, are expressly prohibited.



c. Survey Research Organizations must respect the right of individuals to refuse to be interviewed or to
terminate an interview in progress. Techniques that infringe on these rights should not be employed,
but Survey Research Organizations may make reasonable efforts to obtain an interview including:
(1) explaining the purpose of the research project; (2) providing a gift or monetary incentive adequate to
elicit cooperation; and (3) re-contacting an individual at a different time if the individual is unwilling or
unable to participate during the initial contact.



d. Research Organizations are responsible for arranging interviewing times that are convenient for respondents.



e. Lengthy interviews can be a burden. Research Organizations are responsible for weighing the research
need against the length of the interview and Respondents must not be enticed into an interview by a
misrepresentation of the length of the interview.



f. Research Organizations are responsible for developing techniques to minimize the discomfort or appre-
hension of Respondents and Interviewers when dealing with sensitive subject matter.



g. Electronic equipment (taping, recording, photographing) and one-way viewing rooms may be used only
with the full knowledge of Respondents.



3. Internet Research



The unique characteristics of Internet research require specific notice that the principle of respondent
privacy applies to this new technology and data collection methodology. The general principle of this
section of the Code is that survey Research Organizations will not use unsolicited emails to recruit survey
respondents or engage in surreptitious data collection methods. This section is organized into three parts:
a. email solicitations, b. active agent technologies, and c. panel/sample source considerations.



a. Email Solicitation



(1) Research Organizations are required to verify that individuals contacted for research by email have
a reasonable expectation that they will receive email contact for research. Such agreement can be
assumed when ALL of the following conditions exist:



(a) A substantive pre-existing relationship exists between the individuals contacted and the
Research Organization, the Client supplying email addresses, or the Internet Sample Providers
supplying the email addresses (the latter being so identified in the email invitation);



(b) Survey email invitees have a reasonable expectation, based on the pre-existing relationship
where survey email invitees have specifically opted in for Internet research with the research
company or Sample Provider, or in the case of Client-supplied lists that they may be contacted
for research and invitees have not opted out of email communications;
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(c) Survey email invitations clearly communicate the name of the sample provider, the relationship
of the individual to that provider, and clearly offer the choice to be removed from future email
contact.



(d) The email sample list excludes all individuals who have previously requested removal from
future email contact in an appropriate and timely manner.



(e) Participants in the email sample were not recruited via unsolicited email invitations.



(2) Research Organizations are prohibited from using any subterfuge in obtaining email addresses of
potential respondents, such as collecting email addresses from public domains, using technologies
or techniques to collect email addresses without individuals’ awareness, and collecting email
addresses under the guise of some other activity.



(3) Research Organizations are prohibited from using false or misleading return email addresses or any
other false and misleading information when recruiting respondents. As stated later in this Code,
Research Organizations must comply with all federal regulations that govern survey research activities. In
addition, Research Organizations should use their best efforts to comply with other federal regulations
that govern unsolicited email contacts, even though they do not apply to survey research.



(4) When receiving email lists from Clients or Sample Providers, Research Organizations are required to
have the Client or Sample Provider verify that individuals listed have a reasonable expectation that
they will receive email contact, as defined, in (1) above.



(5) The practice of “blind studies” (for sample sources where the sponsor of the study is not cited in the
email solicitation) is permitted if disclosure is offered to the respondent during or after the interview.
The respondent must also be offered the opportunity to “opt-out” for future research use of the
sample source that was used for the email solicitation.



(6) Information about the CASRO Code of Standards and Ethics for Survey Research should be made
available to respondents.



b. Active Agent Technology



(1) Active agent technology is defined as any software or hardware device that captures the behavioral
data about data subjects in a background mode, typically running concurrently with other activities.
This category includes tracking software that allows Research Organizations to capture a wide array
of information about data subjects as they browse the Internet. Such technology needs to be care-
fully managed by the research industry via the application of research best practices.



Active agent technology also includes direct to desktop software downloaded to a user’s computer
that is used solely for the purpose of alerting potential survey respondents, downloading survey
content or asking survey questions. A direct to desktop tool does not track data subjects as they
browse the Internet and all data collected is provided directly from user input.
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Data collection typically requires an application to download onto the subjects’ desktop, laptop or
PDA (including personal wireless devices). Once downloaded, tracking software has the capability
of capturing the data subject’s actual experiences when using the Internet such as Web page hits,
web pages visited, online transactions completed, online forms completed, advertising click-through
rates or impressions, and online purchases.



Beyond the collection of information about a user’s Internet experience, the software has the ability
to capture information from the data subject’s email and other documents stored on a computer
device such as a hard disk. Some of this technology has been labeled “spyware,” especially
because the download or installation occurs without the data subject’s full knowledge and specific
consent. The use of spyware by a member of CASRO is strictly prohibited.



A cookie (defined as a small amount of data that is sent to a computer’s browser from a web server
and stored on the computer’s hard drive) is not an active agent. The use of cookies is permitted if
a description of the data collected and its use is fully disclosed in a Research Organizations’
privacy policy.



(2) Following is a list of unacceptable practices that Research Organizations should strictly forbid or
prevent. A Research Organization is considered to be using spyware when it fails to adopt all of the
practices in set forth in Section 3 below or engages in any in the following practices:



(a) Downloading software without obtaining the data subject’s informed consent.



(b) Downloading software without providing full notice and disclosure about the types of information
that will be collected about the data subject, and how this information may be used. This notice
needs to be conspicuous and clearly written.



(c) Collecting information that identifies the data subject without obtaining affirmed consent.



(d) Using keystroke loggers without obtaining the data subject’s affirmed consent.



(e) Installing software that modifies the data subject’s computer settings beyond that which is
necessary to conduct research providing that the software doesn’t make other installed software
behave erratically or in unexpected ways.



(f) Installing software that turns off anti-spyware, anti-virus, or anti-spam software.



(g) Installing software that seizes control or hijacks the data subject’s computer.



(h) Failing to make commercially reasonable efforts to ensure that the software does not cause any
conflicts with major operating systems and does not cause other installed software to behave
erratically or in unexpected ways.



(i) Installing software that is hidden within other software that may be downloaded.
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(j) Installing software that is difficult to uninstall.



(k) Installing software that delivers advertising content, with the exception of software for the
purpose of ad testing.



(l) Installing upgrades to software without notifying users.



(m) Changing the nature of the active agent program without notifying user.



(n) Failing to notify the user of privacy practice changes relating to upgrades to the software.



(3) Following are practices Research Organizations that deploy active agent technologies should adopt.
Research Organizations that adopt these practices and do not engage in any of the practices set
forth in Section 2 above will not be considered users of spyware.



(a) Transparency to the data subject is critical. Research companies must disclose information
about active agents and other software in a timely and open manner with each data subject.
This communication must provide details on how the Research Organization uses and shares
the data subject’s information.



i. Only after receiving an affirmed consent or permission from the data subject or parent’s
permission for children under the age of 18, should any research software be downloaded
onto the individual’s computer or PDA.



ii. Clearly communicate to the data subject the types of data if any, that is being collected and
stored by an active agent technology.



iii. Disclosure is also needed to allow the data subject to easily uninstall research software
without prejudice or harm to them or their computer systems.



iv. Personal information about the subject should not be used for secondary purposes or
shared with third parties without the data subject’s consent.



v. Research Organizations are obligated to ensure that participation is a conscious and voluntary
activity. Accordingly, incentives must never be used to hide or obfuscate the acceptance of
active agent technologies.



vi. Research Organizations that deploy active agent technologies should have a method to
receive queries from end-users who have questions or concerns. A redress process is essential
for companies if they want to gauge audience reaction to participation on the network.



vii. On a routine and ongoing basis, consistent with the stated policies of the Research
Organization, data subjects who participate in the research network should receive clear
periodic notification that they are actively recorded as participants, so as to insure that their
participation is voluntary. This notice should provide a clearly defined method to uninstall the
Research Organization’s tracking software without causing harm to the data subject.
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(b) Stewardship of the data subject is critical. Research companies must take steps to protect
information collected from data subjects.



i. Personal or sensitive data (as described in the Personal Data Classification Appendix) should
not be collected. If collection is unavoidable, the data should be destroyed immediately. If
destruction is not immediately possible, it: (a) should receive the highest level of data security
and (b) should not be accessed or used for any purpose.



ii. Research Organizations have an obligation to establish safeguards that minimize the risk of
data security and privacy threats to the data subject.



iii. It is important for Research Organizations to understand the impact of their technology on
end-users, especially when their software downloads in a bundle with other comparable
software products.



iv. Stewardship also requires the Research Organization to make commercially reasonable
efforts to ensure that these “free” products are also safe, secure and do not cause undue
privacy or data security risks.



v. Stewardship also requires a Research Organization that deploys active agent technologies
to be proactive in managing its distribution of the software. Accordingly, companies must
vigorously monitor their distribution channel and look for signs that suggest unusual events
such as high churn rates.



vi. If unethical practices are revealed, responsible research companies should strictly terminate
all future dealings with this distribution partner.



c. Panel/Sample Source Considerations



The following applies to all Research Organizations that utilize the Internet and related technologies to
conduct research.



(1) The Research Organization must:



(a) Disclose to panel members that they are part of panel.



(b) Obtain panelist’s permission to collect and store information about the panelist.



(c) Collect and keep appropriate records of panel member recruitment, including the source
through which the panel member was recruited.



(d) Collect and maintain records of panel member activity.



(2) Upon Client request, the Research Organization must disclose:
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(a) Panel composition information (including panel size, populations covered, and the definition of
an active panelist).



(b) Panel recruitment practice information.



(c) Panel member activity.



(d) Panel incentive plans.



(e) Panel validation practices.



(f) Panel quality practices.



(g) Aggregate panel and study sample information (this information could include response rate
information, panelist participation in other research by type and timeframe, see Responsibilities
in Reporting to Clients and the Public).



(h) Study related information such as email invitation(s), screener wording, dates of email invitations
and reminders, and dates of fieldwork.



(3) Stewardship of the data collected from panelists is critical:



(a) Panels must be managed in accordance with applicable data protection laws and regulations.



(b) Personal or sensitive data should be collected and treated as specified in the Personal Data
Classification Appendix.



(c) Upon panelist request, the panelist must be informed about all personal data (relating to the
panelist that is provided by the panelist, collected by an active agent, or otherwise obtained by
an acceptable method specified in a Research Organization’s privacy policy) maintained by the
Research Organization. Any personal data that is indicated by panel member as not correct or
obsolete must be corrected or deleted as soon as practicable.



(4) Panel members must be given a straightforward method for being removed from the panel if they
choose. A request for removal must be completed as soon as practicable and the panelist must not
be selected for future research studies.



(5) A privacy policy relating to use of data collected from or relating to the panel member must be in
place and posted online. The privacy policy must be easy to find and use and must be regularly
communicated to panelists. Any changes to the privacy policy must be communicated to panelists as
soon as possible.



(6) Research Organizations should take steps to limit the number of survey invitations sent to targeted
respondents by email solicitations or other methods over the Internet so as to avoid harassment
and response bias caused by the repeated recruitment and participation by a given pool (or panel) of
data subjects.
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(7) Research Organizations should carefully select sample sources that appropriately fit research
objectives and Client requirements. All sample sources must satisfy the requirement that survey
participants have either opted-in for research or have a reasonable expectation that they will be
contacted for research.



(8) Research Organizations should manage panels to achieve the highest possible research quality.
This includes managing panel churn and promptly removing inactive panelists.



(9) Research Organizations must maintain survey identities and email domains that are used
exclusively for research activities.



(10) If a Research Organization uses a sample source (including a panel owned by the Research
Organization or a subcontractor) that is used for both survey research and direct marketing activities,
the Research Organization has an obligation to disclose the nature of the marketing campaigns
conducted with that sample source to Clients so that they can assess the potential for bias.



(11) All data collected on behalf of a Client must be kept confidential and not shared or used on behalf
of another Client (see also Responsibilities to Clients).



4. Privacy Laws and Regulations



a. Research Organizations must comply with existing state, federal, and international statutes and regula-
tions governing privacy, data security, and the disclosure, receipt and use of personally-identifiable
information (collectively “Privacy Laws”). Some of the Privacy Laws affecting Survey Research are
limited to specific industries (e.g., financial and health care industries), respondent source (e.g.,
children), and/or international venues.



b. In instances in which privacy laws apply to Survey Research operations for specific industries or
respondent source, Research Organizations will:



(1) Always enter into a confidentiality or “chain of trust” agreement when receiving and using legally-
protected, personally-identifiable information from a source other than the data subject, insuring that
the Research Organization will protect the information and only use it for the purposes specified in
the agreement;



(2) Always require subcontractors and other third parties to whom they disclose personally-identifiable
information to enter into confidentiality or “chain of trust” agreements that require such party(ies) to
provide the same level of security and limitations of use and disclosure as the Research Organization;



(3) Always store or maintain personally-identifiable information in a verifiably secure location;



(4) Always control and limit accessibility to personally-identifiable information;
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(5) Always use reasonable efforts to destroy personally-identifiable information once the survey is
complete and validation has been conducted, unless the personally-identifiable information relates to
Respondents in panels, to ongoing studies, or for some other critical research reason, or the
research Client is legally or contractually obligated to require its service providers to maintain such
information for a certain period of time and contractually imposes this requirement on the Research
Organization;



(6) Never knowingly receive, use or disclose personally-identifiable information in a way that will cause
the Research Organization or another party to violate any Privacy Law or agreement.



c. In order to conduct international research that requires either transmitting or receiving personally-
identifiable information of Respondents, Research Organizations must comply in all material respects
with international privacy laws and regulations, by, in the case of data transfers with a person or entity in
the European Union, either (i) certifying their compliance with the privacy provisions described in the
United States Safe Harbor Principles of the European Union Directive on Data Protection or (ii) satisfying
an alternative method of complying in all material respects with the Directive. The EU Safe Harbor
privacy principles are contained in the CASRO Model Privacy Policy and are as follows:



(1) Notice: A description of what information is collected, how it is collected, its purpose, and its
disclosure to third parties.



(2) Choice: A statement of and procedures for allowing individuals to choose not to participate in the
research and/or to have their personal information used or disclosed to a third party.



(3) Onward Transfer: A statement that personal information will be transferred only to third parties who
are also in compliance with the Safe Harbor Principles.



(4) Access: Procedures to provide individuals with access to their personal information in order to
correct, amend, or delete that information where it is inaccurate.



(5) Security: A description of the reasonable precautions taken to protect personal information from loss,
misuse and unauthorized access, disclosure, alteration, and destruction.



(6) Data Integrity: A statement that information will be used consistent with the purpose for which it was
collected.



(7) Enforcement: A description of internal and external mechanisms for assuring compliance, and
addressing and resolving disputes and complaints.



d. Research Organizations will, to the extent required by law or as necessary to fully and completely
comply with the principles set forth in the section of this Code entitled Responsibilities to Respondents,
adopt effective and comprehensive legal and operational policies, such as those set forth in CASRO’s
Privacy Protection Program, which will be updated as necessary to conform with additions to and
changes in Privacy Laws.
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I I . R E S P O N S I B I L I T I E S T O C L I E N T S



A. Relationships between a Survey Research Organization and Clients for whom the surveys are conducted should
be of such a nature that they foster confidence and mutual respect. They must be characterized by honesty
and confidentiality.



B. The following specific approaches describe in more detail the responsibilities of Research Organizations in
this relationship:



1. A Survey Research Organization must assist its Clients in the design of effective and efficient studies that
are to be carried out by the Research Company. If the Survey Research Organization questions whether
a study design will provide the information necessary to serve the Client's purposes, it must make its
reservations known.



2. A Research Organization must conduct the study in the manner agreed upon. However, if it becomes
apparent in the course of the study that changes in the plans should be made, the Research Organization
must make its views known to the Client promptly.



3. A Research Organization has an obligation to allow its Clients to verify that work performed meets all
contracted specifications and to examine all operations of the Research Organization that are relevant to
the proper execution of the project in the manner set forth. While Clients are encouraged to examine
questionnaires or other records to maintain open access to the research process, the Survey Research
Organization must continue to protect the confidentiality and privacy of survey Respondents.



4. When more than one Client contributes to the cost of a project specially commissioned with the Research
Organization, each Client concerned shall be informed that there are other Participants (but not necessarily
their identity).



5. Research Organizations will hold confidential all information that they obtain about a Client’s general
business operations, and about matters connected with research projects that they conduct for a Client.



6. For research findings obtained by the agency that are the property of the Client, the Research Organization
may make no public release or revelation of findings without expressed, prior approval from the Client.



C. Bribery in any form and in any amount is unacceptable and is a violation of a Research Organization’s fundamental,
ethical obligations. A Research Organization and/or its principals, officers and employees should never give gifts
to Clients in the form of cash. To the extent permitted by applicable laws and regulations, a Research
Organization may provide nominal gifts to Clients and may entertain Clients, as long as the cost of such
entertainment is modest in amount and incidental in nature.
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I I I . R E S P O N S I B I L I T I E S I N R E P O R T I N G T O
C L I E N T S A N D T H E P U B L I C



A. When reports are being prepared for Client confidential or public release purposes, it is the obligation of the
Research Organization to insure that the findings they release are an accurate portrayal of the survey data, and
careful checks on the accuracy of all figures are mandatory.



B. A Research Organization’s report to a Client or the Public should contain, or the Research Organization should
be ready to supply to a Client or the Public on short notice, the following information about the survey:



1. The name of the organization for which the study was conducted and the name of the organization
conducting it.



2. The purpose of the study, including the specific objectives.



3. The dates on or between which the data collection was done.



4. A definition of the universe that the survey is intended to represent and a description of the population
frame(s) that was actually sampled.



5. A description of the sample design, including the method of selecting sample elements, method of interview,
cluster size, number of callbacks, Respondent eligibility or screening criteria, and other pertinent information.



6. A description of results of sample implementation including (a) a total number of sample elements contacted,
(b) the number not reached, (c) the number of refusals, (d) the number of terminations, (e) the number of
non-eligibles, (f) the number of completed interviews.



7. The basis for any specific “completion rate” percentages should be fully documented and described.



8. The questionnaire or exact wording of the questions used, including Interviewer directions and visual exhibits.



9. A description of any weighting or estimating procedures used.



10. A description of any special scoring, data adjustment or indexing procedures used. (Where the Research
Organization uses proprietary techniques, these should be described in general and the Research
Organization should be prepared to provide technical information on demand from qualified and technically
competent persons who have agreed to honor the confidentiality of such information).



11. Estimates of the sampling error and of data should be shown when appropriate, but when shown they
should include reference to other possible sources of error so that a misleading impression of accuracy or
precision is not conveyed.



12. Statistical tables clearly labeled and identified as to questionnaire source, including the number of raw
cases forming the base for each cross-tabulation.
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13. Copies of Interviewer instructions, validation results, code books, and other important working papers.



C. As a minimum, any general public release of survey findings should include the following information:



1. The sponsorship of the study.



2. A description of the purposes.



3. The sample description and size.



4. The dates of data collection.



5. The names of the research company conducting the study.



6. The exact wording of the questions.



7. Any other information that a lay person would need to make a reasonable assessment of the reported findings.



D. A Survey Research Organization will seek agreements from Clients so that citations of survey findings will be
presented to the Research Organization for review and clearance as to accuracy and proper interpretation prior
to public release. A Research Organization will advise Clients that if the survey findings publicly disclosed are
incorrect, distorted, or incomplete, in the Research Organization’s opinion, the Research Organization reserves
the right to make its own release of any or all survey findings necessary to make clarification.
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A. Research Organizations will not ask any Outside Contractor or Interviewer to engage in any activity which is not
acceptable as defined in other sections of this Code of Standards and Ethics for Survey Research or related
CASRO® publications.



I V . R E S P O N S I B I L I T I E S T O O U T S I D E
C O N T R A C T O R S A N D I N T E R V I E W E R S
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive Personal Data”3



Criteria Data that is identifiable to an
individual person but is not
“Sensitive Personal Data.”



Data that is (1) identifiable to an
individual person and (2) has the
potential to be used to harm or
embarrass the person.



Individually identifiable data that
typically has no legitimate survey
research value or purpose and has
a very high potential to harm or
embarrass the data subject.



Examples Name
Telephone # (work & home)
Address (work & home)
E-mail address (work and home)
Internal Company ID numbers
Gender
Marital status
# of Children
Date of Birth, Age
Citizenship
Education
Income range
Veteran status
Immigration status
Languages spoken
Country of residence
Non-medical benefits information
Purchase history, buying patterns,



shopping patterns, hobbies
All other personal data not



“Sensitive Personal Data”
IP address



Criminal arrests or convictions
Judgments in civil cases
Administrative sanctions
Race, ethnicity, national origin
Political opinions
Religious or philosophical beliefs
Union & Trade-union



membership
Data concerning health or



medical treatment
Data concerning sexual



orientation or activity
Financial data (such as credit



rating, excluding items listed
as Hyper-Sensitive Personal
Data)



Salary & Compensation
Disability status



Social Security Numbers
National ID Numbers
Driver’s License #
Financial Information



(Credit card #s, Account #s)
Passwords



Administrative
Access
Restrictions
(e.g., access
granted only to
employees with a
demonstrable need
to know)



Access restricted to persons with a
need to know for legitimate
business purposes, and who have
signed a confidentiality agreement.



Access restricted to persons
with a need to know for
legitimate business purposes,
and who have signed a
confidentiality agreement, and
who have been specifically
designated by management.



Do not collect if at all possible;
implement processes to eliminate
data that’s not used or ask client to
provide only essential data. If
collected and not eliminated do not
disclose to third parties and apply
the same Administrative Access
requirements as Sensitive
Personal Data.



Physical Labeling
(e.g., papers and
diskette or
tape label)



“Personal Data” label in a
conspicuous location on each
document.



“Sensitive Personal Data” label
in a conspicuous location on
each document.



Same as Sensitive Personal Data.



Electronic
Labeling
(e.g., digital file,
e-mail, or web
page)



“Personal Data” label in a
conspicuous location on each
digital file, e-mail, or web page,
and on subject line of messages.



“Sensitive Personal Data” label
in a conspicuous location on
each digital file, e-mail, or Web
page, and on subject line of
messages.



Same as Sensitive Personal Data.



A P P E N D I X : P E R S O N A L D A T A C L A S S I F I C A T I O N
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive
Personal Data”3



Physical Storage
(e.g., secure room,
locked drawer)



Storage in a secure office or other
location. Room need not be locked if
access to the building or floor is
restricted to persons who are authorized
to see the data.



Storage in a locked drawer, file cabinet, or
office required. If stored in an open-file
storage area, access to the area must be
restricted to persons who are authorized
to see the data.



Same as Sensitive
Personal Data.



Electronic Storage
(e.g., password
protection,
encryption)



Stored in a directory or folder with
restricted access, e.g., password
protection.



Stored in a directory or folder with
restricted access, e.g., password
protection.



Same as Sensitive
Personal Data.



Physical
Transmission
(e.g., sealed
envelope, bonded
courier)



Sealed envelope. Sealed double envelopes with bonded
courier, and data encrypted with minimum
128 bit key.



Same as Sensitive
Personal Data.



Electronic
Transmission
(e.g., encrypted,
authentication of
recipient)



Information should be transmitted to
a verified account (email address or
login ID).



Information should be transmitted to a
verified account (email address or login ID)
and the data should be transmitted in
encrypted form (minimum 128-bit key).



Same as Sensitive
Personal Data.



Physical Disposal
(e.g., shredding of
paper or other
media)



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper).



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper). Disposal audit
trail required.



Same as Sensitive
Personal Data.



Electronic
Disposal
(e.g., wiping of disk,
degaussing)



Where feasible and possible, removal of
directory entry for file, and overwriting of
file space with other data. Alternatively,
security certification where data
becomes embedded in archives and
cannot be selectively deleted.



Where feasible and possible, degaussing
(wiping) of media or physical destruction
of media. Alternatively, security certifica-
tion where data becomes embedded in
archives and cannot be selectively
degaussed (wiped).



Same as Sensitive
Personal Data.



1 Standard demographic data included in surveys are only considered “Ordinary Personal Data” if it is identifiable to an individual person.



2 Standard demographic data included in surveys are only considered “Sensitive Personal Data” if it is identifiable to an individual person. It
may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.



3 It may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.
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For more information about



CODE OF STANDARDS AND ETHICS FOR SURVEY RESEARCH



please visit



www.casro.org



or contact



CASRO®



170 North Country Road, Suite 4
Port Jefferson, New York 11777 USA



(631) 928-6954 • Fax: (631) 928-6041



email: casro@casro.org
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I. Introduction
Sample surveys are used to describe or enumerate the beliefs, attitudes, or behavior 
of persons or other social units.1 Surveys typically are offered in legal proceedings 
to establish or refute claims about the characteristics of those individuals or social 
units (e.g., whether consumers are likely to be misled by the claims contained 
in an allegedly deceptive advertisement;2 which qualities purchasers focus on in 
making decisions about buying new computer systems).3 In a broader sense, a 
survey can describe or enumerate the attributes of any units, including animals and 
objects.4 We focus here primarily on sample surveys, which must deal not only 
with issues of population definition, sampling, and measurement common to all 
surveys, but also with the specialized issues that arise in obtaining information 
from human respondents.



In principle, surveys may count or measure every member of the relevant 
population (e.g., all plaintiffs eligible to join in a suit, all employees currently 
working for a corporation, all trees in a forest). In practice, surveys typically 
count or measure only a portion of the individuals or other units that the survey 
is intended to describe (e.g., a sample of jury-eligible citizens, a sample of potential 
job applicants). In either case, the goal is to provide information on the relevant 
population from which the sample was drawn. Sample surveys can be carried out 
using probability or nonprobability sampling techniques. Although probability 
sampling offers important advantages over nonprobability sampling,5 experts in 
some fields (e.g., marketing) regularly rely on various forms of nonprobability 
sampling when conducting surveys. Consistent with Federal Rule of Evidence 
703, courts generally have accepted such evidence.6 Thus, in this reference guide, 
both the probability sample and the nonprobability sample are discussed. The 
strengths of probability sampling and the weaknesses of various types of non-
probability sampling are described.



1. Sample surveys conducted by social scientists “consist of (relatively) systematic, (mostly) 
standardized approaches to collecting information on individuals, households, organizations, or larger 
organized entities through questioning systematically identified samples.” James D. Wright & Peter V. 
Marsden, Survey Research and Social Science: History, Current Practice, and Future Prospects, in Handbook 
of Survey Research 1, 3 (James D. Wright & Peter V. Marsden eds., 2d ed. 2010).



2. See Sanderson Farms v. Tyson Foods, 547 F. Supp. 2d 491 (D. Md. 2008).
3. See SMS Sys. Maint. Servs. v. Digital Equip. Corp., 118 F.3d 11, 30 (1st Cir. 1999). For other 



examples, see notes 19–32 and accompanying text.
4. In J.H. Miles & Co. v. Brown, 910 F. Supp. 1138 (E.D. Va. 1995), clam processors and fishing 



vessel owners sued the Secretary of Commerce for failing to use the unexpectedly high results from 1994 
survey data on the size of the clam population to determine clam fishing quotas for 1995. The estimate of 
clam abundance is obtained from surveys of the amount of fishing time the research survey vessels require 
to collect a specified yield of clams in major fishing areas over a period of several weeks. Id. at 1144–45.



5. See infra Section III.C.
6. Fed. R. Evid. 703 recognizes facts or data “of a type reasonably relied upon by experts in 



the particular field. . . .” 
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As a method of data collection, surveys have several crucial potential advan-
tages over less systematic approaches.7 When properly designed, executed, and 
described, surveys (1) economically present the characteristics of a large group of 
respondents or other units and (2) permit an assessment of the extent to which 
the measured respondents or other units are likely to adequately represent a rel-
evant group of individuals or other units.8 All questions asked of respondents and 
all other measuring devices used (e.g., criteria for selecting eligible respondents) 
can be examined by the court and the opposing party for objectivity, clarity, and 
relevance, and all answers or other measures obtained can be analyzed for com-
pleteness and consistency. The survey questions should not be the only focus of 
attention. To make it possible for the court and the opposing party to closely scru-
tinize the survey so that its relevance, objectivity, and representativeness can be 
evaluated, the party proposing to offer the survey as evidence should also describe 
in detail the design, execution, and analysis of the survey. This should include 
(1) a description of the population from which the sample was selected, demon-
strating that it was the relevant population for the question at hand; (2) a descrip-
tion of how the sample was drawn and an explanation for why that sample design 
was appropriate; (3) a report on response rate and the ability of the sample to 
represent the target population; and (4) an evaluation of any sources of potential 
bias in respondents’ answers.



The questions listed in this reference guide are intended to assist judges in 
identifying, narrowing, and addressing issues bearing on the adequacy of surveys 
either offered as evidence or proposed as a method for developing information.9 
These questions can be (1) raised from the bench during a pretrial proceeding to 
determine the admissibility of the survey evidence; (2) presented to the contend-
ing experts before trial for their joint identification of disputed and  undisputed 
issues; (3) presented to counsel with the expectation that the issues will be 
addressed during the examination of the experts at trial; or (4) raised in bench  trials 
when a motion for a preliminary injunction is made to help the judge evaluate 



7. This does not mean that surveys can be relied on to address all questions. For example, if 
survey respondents had been asked in the days before the attacks of 9/11 to predict whether they 
would volunteer for military service if Washington, D.C., were to be bombed, their answers may 
not have provided accurate predictions. Although respondents might have willingly answered the 
question, their assessment of what they would actually do in response to an attack simply may have 
been inaccurate. Even the option of a “do not know” choice would not have prevented an error in 
prediction if they believed they could accurately predict what they would do. Thus, although such a 
survey would have been suitable for assessing the predictions of respondents, it might have provided 
a very inaccurate estimate of what an actual response to the attack would be. 



8. The ability to quantitatively assess the limits of the likely margin of error is unique to prob-
ability sample surveys, but an expert testifying about any survey should provide enough information 
to allow the judge to evaluate how potential error, including coverage, measurement, nonresponse, 
and sampling error, may have affected the obtained pattern of responses.



9. See infra text accompanying note 31. 
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what weight, if any, the survey should be given.10 These questions are intended 
to improve the utility of cross-examination by counsel, where appropriate, not 
to replace it.



All sample surveys, whether they measure individuals or other units, should 
address the issues concerning purpose and design (Section II), population defini-
tion and sampling (Section III), accuracy of data entry (Section VI), and disclo-
sure and reporting (Section VII). Questionnaire and interview surveys, whether 
conducted in-person, on the telephone, or online, raise methodological issues 
involving survey questions and structure (Section IV) and confidentiality (Sec-
tion VII.C). Interview surveys introduce additional issues (e.g., interviewer train-
ing and qualifications) (Section V), and online surveys raise some new issues and 
questions that are currently under study (Section VI). The sections of this refer-
ence guide are labeled to direct the reader to those topics that are relevant to the 
type of survey being considered. The scope of this reference guide is necessarily 
limited, and additional issues might arise in particular cases. 



A. Use of Surveys in Court
Fifty years ago the question of whether surveys constituted acceptable evidence still 
was unsettled.11 Early doubts about the admissibility of surveys centered on their 
use of sampling12 and their status as hearsay evidence.13 Federal Rule of Evidence 



10. Lanham Act cases involving trademark infringement or deceptive advertising frequently 
require expedited hearings that request injunctive relief, so judges may need to be more familiar with 
survey methodology when considering the weight to accord a survey in these cases than when presid-
ing over cases being submitted to a jury. Even in a case being decided by a jury, however, the court 
must be prepared to evaluate the methodology of the survey evidence in order to rule on admissibility. 
See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589 (1993). 



11. Hans Zeisel, The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322, 345 (1960). 
12. In an early use of sampling, Sears, Roebuck & Co. claimed a tax refund based on sales made 



to individuals living outside city limits. Sears randomly sampled 33 of the 826 working days in the 
relevant working period, computed the proportion of sales to out-of-city individuals during those days, 
and projected the sample result to the entire period. The court refused to accept the estimate based on 
the sample. When a complete audit was made, the result was almost identical to that obtained from 
the sample. Sears, Roebuck & Co. v. City of Inglewood, tried in Los Angeles Superior Court in 1955, is 
described in R. Clay Sprowls, The Admissibility of Sample Data into a Court of Law: A Case History, 4 
UCLA L. Rev. 222, 226–29 (1956–1957). 



13. Judge Wilfred Feinberg’s thoughtful analysis in Zippo Manufacturing Co. v. Rogers Imports, 
Inc., 216 F. Supp. 670, 682–83 (S.D.N.Y. 1963), provides two alternative grounds for admitting 
opinion surveys: (1) Surveys are not hearsay because they are not offered in evidence to prove the 
truth of the matter asserted; and (2) even if they are hearsay, they fall under one of the exceptions as 
a “present sense impression.” In Schering Corp. v. Pfizer Inc., 189 F.3d 218 (2d Cir. 1999), the Second 
Circuit distinguished between perception surveys designed to reflect the present sense impressions of 
respondents and “memory” surveys designed to collect information about a past occurrence based on 
the recollections of the survey respondents. The court in Schering suggested that if a survey is offered 
to prove the existence of a specific idea in the public mind, then the survey does constitute hearsay 
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703 settled both matters for surveys by redirecting attention to the “validity of the 
techniques employed.”14 The inquiry under Rule 703 focuses on whether facts or 
data are “of a type reasonably relied upon by experts in the particular field in form-
ing opinions or inferences upon the subject.”15 For a survey, the question becomes, 
“Was the poll or survey conducted in accordance with generally accepted survey 
principles, and were the results used in a statistically correct way?”16 This focus on 
the adequacy of the methodology used in conducting and analyzing results from a 
survey is also consistent with the Supreme Court’s discussion of admissible scientific 
evidence in Daubert v. Merrell Dow Pharmaceuticals, Inc.17



Because the survey method provides an economical and systematic way to 
gather information and draw inferences about a large number of individuals or 
other units, surveys are used widely in business, government, and, increasingly, 



evidence. As the court observed, Federal Rule of Evidence 803(3), creating “an exception to the 
hearsay rule for such statements [i.e., state-of-mind expressions] rather than excluding the statements 
from the definition of hearsay, makes sense only in this light.” Id. at 230 n.3. See also Playtex Prods. 
v. Procter & Gamble Co., 2003 U.S. Dist. LEXIS 8913 (S.D.N.Y. May 28, 2003), aff’d, 126 Fed. 
Appx. 32 (2d Cir. 2005). Note, however, that when survey respondents are shown a stimulus (e.g., a 
commercial) and then respond to a series of questions about their impressions of what they viewed, 
those impressions reflect both respondents’ initial perceptions and their memory for what they saw and 
heard. Concerns about the impact of memory on the trustworthiness of survey responses appropriately 
depend on the passage of time between exposure and testing and on the likelihood that distorting 
events occurred during that interval.



Two additional exceptions to the hearsay exclusion can be applied to surveys. First, surveys may 
constitute a hearsay exception if the survey data were collected in the normal course of a regularly 
conducted business activity, unless “the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness.” Fed. R. Evid. 803(6); see also Ortho Pharm. Corp. v. 
Cosprophar, Inc., 828 F. Supp. 1114, 1119–20 (S.D.N.Y. 1993) (marketing surveys prepared in the 
course of business were properly excluded because they lacked foundation from a person who saw 
the original data or knew what steps were taken in preparing the report), aff’d, 32 F.3d 690 (2d Cir. 
1994). In addition, if a survey shows guarantees of trustworthiness equivalent to those in other hearsay 
exceptions, it can be admitted if the court determines that the statement is offered as evidence of a 
material fact, it is more probative on the point for which it is offered than any other evidence that the 
proponent can procure through reasonable efforts, and admissibility serves the interests of justice. Fed. 
R. Evid. 807; e.g., Schering, 189 F.3d at 232. Admissibility as an exception to the hearsay exclusion 
thus depends on the trustworthiness of the survey. New Colt Holding v. RJG Holdings of Fla., 312 
F. Supp. 2d 195, 223 (D. Conn. 2004).



14. Fed. R. Evid. 703 Advisory Committee Note. 
15. Fed. R. Evid. 703. 
16. Manual for Complex Litigation § 2.712 (1982). Survey research also is addressed in the 



Manual for Complex Litigation, Second § 21.484 (1985) [hereinafter MCL 2d]; the Manual for Com-
plex Litigation, Third § 21.493 (1995) [hereinafter MCL 3d]; and the Manual for Complex Litigation, 
Fourth §11.493 (2004) [hereinafter MCL 4th]. Note, however, that experts who collect survey data, 
along with the professions that rely on those surveys, may differ in some of their methodological 
standards and principles. An assessment of the precision of sample estimates and an evaluation of the 
sources and magnitude of likely bias are required to distinguish methods that are acceptable from 
methods that are not. 



17. 509 U.S. 579 (1993); see also General Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997). 
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administrative settings and judicial proceedings.18 Both federal and state courts 
have accepted survey evidence on a variety of issues. In a case involving allega-
tions of discrimination in jury panel composition, the defense team surveyed 
prospective jurors to obtain their age, race, education, ethnicity, and income 
distribution.19 Surveys of employees or prospective employees are used to support 
or refute claims of employment discrimination.20 Surveys provide information on 
the nature and similarity of claims to support motions for or against class certifica-
tion.21 In ruling on the admissibility of scientific claims, courts have examined sur-
veys of scientific experts to assess the extent to which the theory or technique has 
received widespread acceptance.22 Some courts have admitted surveys in obscenity 
cases to provide evidence about community standards.23 Requests for a change of 
venue on grounds of jury pool bias often are backed by evidence from a survey 
of jury-eligible respondents in the area of the original venue.24 The plaintiff in 
an antitrust suit conducted a survey to assess what characteristics, including price, 
affected consumers’ preferences. The survey was offered as one way to estimate 
damages.25 In a Title IX suit based on allegedly discriminatory scheduling of girls’ 



18. Some sample surveys are so well accepted that they even may not be recognized as surveys. 
For example, some U.S. Census Bureau data are based on sample surveys. Similarly, the Standard Table 
of Mortality, which is accepted as proof of the average life expectancy of an individual of a particular 
age and gender, is based on survey data.



19. United States v. Green, 389 F. Supp. 2d 29 (D. Mass. 2005), rev’d on other grounds, 426 
F.3d 1 (1st Cir. 2005) (evaluating minority underrepresentation in the jury pool by comparing racial 
composition of the voting-age population in the district with the racial breakdown indicated in juror 
questionnaires returned to court); see also People v. Harris, 36 Cal. 3d 36, 679 P.2d 433 (Cal. 1984). 



20. John Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. Dist. LEXIS 35316, at *20 
(E.D. La. Apr. 29, 2008); Stender v. Lucky Stores, Inc., 803 F. Supp. 259, 326 (N.D. Cal. 1992); 
EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1308 (N.D. Ill. 1986), aff’d, 839 F.2d 302 (7th 
Cir. 1988). 



21. John Johnson v. Big Lots Stores, Inc., 561 F. Supp. 2d 567 (E.D. La. 2008); Marlo v. United 
Parcel Service, Inc., 251 F.R.D. 476 (C.D. Cal. 2008).



22. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); United States v. Varoudakis, No. 97-10158, 1998 WL 151238 (D. Mass. 
Mar. 27, 1998); State v. Shively, 268 Kan. 573 (2000), aff’d, 268 Kan. 589 (2000) (all cases in which 
courts determined, based on the inconsistent reactions revealed in several surveys, that the polygraph 
test has failed to achieve general acceptance in the scientific community). Contra, see Lee v. Martinez, 
136 N.M. 166, 179–81, 96 P.3d 291, 304–06 (N.M. 2004). People v. Williams, 830 N.Y.S.2d 452 
(2006) (expert permitted to testify regarding scientific studies of factors affecting the perceptual ability 
and memory of eyewitnesses to make identifications based in part on general acceptance demonstrated 
in survey of experts who study eyewitness identification).



23. E.g., People v. Page Books, Inc., 601 N.E.2d 273, 279–80 (Ill. App. Ct. 1992); State v. 
Williams, 598 N.E.2d 1250, 1256–58 (Ohio Ct. App. 1991). 



24. E.g., United States v. Eagle, 586 F.2d 1193, 1195 (8th Cir. 1978); United States v. Tokars, 
839 F. Supp. 1578, 1583 (D. Ga. 1993), aff’d, 95 F.3d 1520 (11th Cir. 1996); State v. Baumruk, 85 
S.W.3d 644 (Mo. 2002); People v. Boss, 701 N.Y.S.2d 342 (App. Div. 1999). 



25. Dolphin Tours, Inc. v. Pacifico Creative Servs., Inc., 773 F.2d 1506, 1508 (9th Cir. 1985). 
See also SMS Sys. Maint. Servs., Inc. v. Digital Equip. Corp., 188 F.3d 11 (1st Cir. 1999); Benjamin 
F. King, Statistics in Antitrust Litigation, in Statistics and the Law 49 (Morris H. DeGroot et al. eds., 
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sports, a survey was offered for the purpose of establishing how girls felt about the 
scheduling of girls’ and boys’ sports.26 A routine use of surveys in federal courts 
occurs in Lanham Act27 cases, when the plaintiff alleges trademark infringement28 
or claims that false advertising29 has confused or deceived consumers. The pivotal 
legal question in such cases virtually demands survey research because it centers 
on consumer perception and memory (i.e., is the consumer likely to be confused 
about the source of a product, or does the advertisement imply a false or mis-
leading message?).30 In addition, survey methodology has been used creatively to 
assist federal courts in managing mass torts litigation. Faced with the prospect of 
conducting discovery concerning 10,000 plaintiffs, the plaintiffs and defendants 
in Wilhoite v. Olin Corp.31 jointly drafted a discovery survey that was administered 



1986). Surveys have long been used in antitrust litigation to help define relevant markets. In United 
States v. E.I. du Pont de Nemours & Co., 118 F. Supp. 41, 60 (D. Del. 1953), aff’d, 351 U.S. 377 
(1956), a survey was used to develop the “market setting” for the sale of cellophane. In Mukand, Ltd. 
v. United States, 937 F. Supp. 910 (Ct. Int’l Trade 1996), a survey of purchasers of stainless steel wire 
rods was conducted to support a determination of competition and fungibility between domestic and 
Indian wire rod. 



26. Alston v. Virginia High Sch. League, Inc., 144 F. Supp. 2d 526, 539–40 (W.D. Va. 1999).
27. Lanham Act § 43(a), 15 U.S.C. § 1125(a) (1946) (amended 2006). 
28. E.g., Herman Miller v. Palazzetti Imports & Exports, 270 F.3d 298, 312 (6th Cir. 2001) 



(“Because the determination of whether a mark has acquired secondary meaning is primarily an empiri-
cal inquiry, survey evidence is the most direct and persuasive evidence.”); Simon Property Group v. 
MySimon, 104 F. Supp. 2d 1033, 1038 (S.D. Ind. 2000) (“Consumer surveys are generally accepted 
by courts as one means of showing the likelihood of consumer confusion.”). See also Qualitex Co. v. 
Jacobson Prods. Co., No. CIV-90-1183HLH, 1991 U.S. Dist. LEXIS 21172 (C.D. Cal. Sept. 3, 1991), 
aff’d in part & rev’d in part on other grounds, 13 F.3d 1297 (9th Cir. 1994), rev’d on other grounds, 514 U.S. 
159 (1995); Union Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366 (7th Cir.), cert. denied, 429 U.S. 
830 (1976). According to Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental 
Research Methods in Litigation, 40 Rutgers L. Rev. 101, 137 (1987), trademark law has relied on the 
institutionalized use of statistical evidence more than any other area of the law.



29. E.g., Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1142–43 (9th Cir. 1997); 
American Home Prods. Corp. v. Johnson & Johnson, 577 F.2d 160 (2d Cir. 1978); Rexall Sundown, 
Inc. v. Perrigo Co., 651 F. Supp. 2d 9 (E.D.N.Y. 2009); Mutual Pharm. Co. v. Ivax Pharms. Inc., 459 
F. Supp. 2d 925 (C.D. Cal. 2006); Novartis Consumer Health v. Johnson & Johnson-Merck Consumer 
Pharms., 129 F. Supp. 2d 351 (D.N.J. 2000). 



30. Courts have observed that “the court’s reaction is at best not determinative and at worst 
irrelevant. The question in such cases is, what does the person to whom the advertisement is addressed 
find to be the message?” American Brands, Inc. v. R.J. Reynolds Tobacco Co., 413 F. Supp. 1352, 
1357 (S.D.N.Y. 1976). The wide use of surveys in recent years was foreshadowed in Triangle Publica-
tions, Inc. v. Rohrlich, 167 F.2d 969, 974 (2d Cir. 1948) (Frank, J., dissenting). Called on to determine 
whether a manufacturer of girdles labeled “Miss Seventeen” infringed the trademark of the magazine 
Seventeen, Judge Frank suggested that, in the absence of a test of the reactions of “numerous girls and 
women,” the trial court judge’s finding as to what was likely to confuse was “nothing but a surmise, a 
conjecture, a guess,” noting that “neither the trial judge nor any member of this court is (or resembles) 
a teen-age girl or the mother or sister of such a girl.” Id. at 976–77. 



31. No. CV-83-C-5021-NE (N.D. Ala. filed Jan. 11, 1983). The case ultimately settled before 
trial. See Francis E. McGovern & E. Allan Lind, The Discovery Survey, Law & Contemp. Probs., 
Autumn 1988, at 41. 
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in person by neutral third parties, thus replacing interrogatories and depositions. 
It resulted in substantial savings in both time and cost. 



B.  Surveys Used to Help Assess Expert Acceptance in the 
Wake of Daubert 



Scientists who offer expert testimony at trial typically present their own opinions. 
These opinions may or may not be representative of the opinions of the scientific 
community at large. In deciding whether to admit such testimony, courts apply-
ing the Frye test must determine whether the science being offered is generally 
accepted by the relevant scientific community. Under Daubert as well, a relevant 
factor used to decide admissibility is the extent to which the theory or technique 
has received widespread acceptance. Properly conducted surveys can provide a 
useful way to gauge acceptance, and courts recently have been offered assistance 
from surveys that allegedly gauge relevant scientific opinion. As with any scien-
tific research, the usefulness of the information obtained from a survey depends 
on the quality of research design. Several critical factors have emerged that have 
limited the value of some of these surveys: problems in defining the relevant target 
population and identifying an appropriate sampling frame, response rates that raise 
questions about the representativeness of the results, and a failure to ask questions 
that assess opinions on the relevant issue.



Courts deciding on the admissibility of polygraph tests have considered results 
from several surveys of purported experts. Surveys offered as providing evidence 
of relevant scientific opinion have tested respondents from several populations: 
(1) professional polygraph examiners,32 (2) psychophysiologists (members of the 
Society for Psychophysiological Research),33 and (3) distinguished psychologists 
(Fellows of the Division of General Psychology of the American Psychological 
Association).34 Respondents in the first group expressed substantial confidence in 
the scientific accuracy of polygraph testing, and those in the third group expressed 
substantial doubts about it. Respondents in the second group were asked the same 
question across three surveys that differed in other aspects of their methodology 
(e.g., when testing occurred and what the response rate was). Although over 60% 
of those questioned in two of the three surveys characterized the polygraph as a 
useful diagnostic tool, one of the surveys was conducted in 1982 and the more 
recent survey, published in 1984, achieved only a 30% response rate. The third 



32. See plaintiff’s survey described in Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996). 
33. Susan L. Amato & Charles R. Honts, What Do Psychophysiologists Think About Polygraph 



Tests? A Survey of the Membership of SPR, 31 Psychophysiology S22 [abstract]; Gallup Organization, 
Survey of Members of the Society for Psychological Research Concerning Their Opinions of Polygraph Test 
Interpretation, 13 Polygraph 153 (1984); William G. Iacono & David T. Lykken, The Validity of the Lie 
Detector: Two Surveys of Scientific Opinion, 82 J. Applied Psychol. 426 (1997).



34. Iacono & Lykken, supra note 33.
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survey, also conducted in 1984, achieved a response rate of 90% and found that 
only 44% of respondents viewed the polygraph as a useful diagnostic tool. On the 
basis of these inconsistent reactions from the several surveys, courts have deter-
mined that the polygraph has failed to achieve general acceptance in the scientific 
community.35 In addition, however, courts have criticized the relevance of the 
population surveyed by proponents of the polygraph. For example, in Meyers v. 
Arcudi the court noted that the survey offered by proponents of the polygraph 
was a survey of “practitioners who estimated the accuracy of the control ques-
tion technique [of polygraph testing] to be between 86% and 100%.”36 The court 
rejected the conclusions from this survey on the basis of a determination that the 
population surveyed was not the relevant scientific community, noting that “many 
of them . . . do not even possess advanced degrees and are not trained in the 
scientific method.”37



The link between specialized expertise and self-interest poses a dilemma in 
defining the relevant scientific population. As the court in United States v. Orians 
recognized, “The acceptance in the scientific community depends in large part on 
how the relevant scientific community is defined.”38 In rejecting the defendants’ 
urging that the court consider as relevant only psychophysiologists whose work is 
dedicated in large part to polygraph research, the court noted that Daubert “does 
not require the court to limit its inquiry to those individuals that base their liveli-
hood on the acceptance of the relevant scientific theory. These individuals are 
often too close to the science and have a stake in its acceptance; i.e., their liveli-
hood depends in part on the acceptance of the method.”39



To be relevant to a Frye or Daubert inquiry on general acceptance, the ques-
tions asked in a survey of experts should assess opinions on the quality of the 
scientific theory and methodology, rather than asking whether or not the instru-
ment should be used in a legal setting. Thus, a survey in which 60% of respon-
dents agreed that the polygraph is “a useful diagnostic tool when considered with 
other available information,” 1% viewed it as sufficiently reliable to be the sole 
determinant, and the remainder thought it entitled to little or no weight, failed 
to assess the relevant issue. As the court in United States v. Cordoba noted, because 
“useful” and “other available information” could have many meanings, “there is 
little wonder why [the response chosen by the majority of respondents] was most 
frequently selected.”40 



35. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996); United States v. 
Varoudakis, 48 Fed. R. Evid. Serv. 1187 (D. Mass. 1998).



36. Meyers v. Arcudi, 947 F. Supp. at 588.
37. Id.
38. 9 F. Supp. 2d 1168, 1173 (D. Ariz. 1998).
39. Id.
40. 991 F. Supp. 1199 (C.D. Cal. 1998), aff’d, 194 F.3d 1053 (9th Cir. 1999).
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A similar flaw occurred in a survey conducted by experts opposed to the use 
of the polygraph in trial proceedings. Survey respondents were asked whether they 
would advocate that courts admit into evidence the outcome of a polygraph test.41 
That question calls for more than an assessment of the accuracy of the polygraph, 
and thus does not appropriately limit expert opinion to issues within the expert’s 
competence, that is, to the accuracy of the information provided by the test 
results. The survey also asked whether respondents agreed that the control ques-
tion technique, the most common form of polygraph test, is accurate at least 85% 
of the time in real-life applications for guilty and innocent subjects.42 Although 
polygraph proponents frequently claim an accuracy level of 85%, it is up to the 
courts to decide what accuracy level would be required to justify admissibility. 
A better approach would be to ask survey respondents to estimate the level of 
accuracy they believe the test is likely to produce.43



Surveys of experts are no substitute for an evaluation of whether the testi-
mony an expert witness is offering will assist the trier of fact. Nonetheless, courts 
can use an assessment of opinion in the relevant scientific community to aid in 
determining whether a particular expert is proposing to use methods that would 
be rejected by a representative group of experts to arrive at the opinion the expert 
will offer. Properly conducted surveys can provide an economical way to collect 
and present information on scientific consensus and dissensus.



C.  Surveys Used to Help Assess Community Standards: 
Atkins v. Virginia 



In Atkins v. Virginia,44 the U.S. Supreme Court determined that the Eighth 
Amendment’s prohibition of “cruel and unusual punishment” forbids the execu-
tion of mentally retarded persons.45 Following the interpretation advanced in 
Trop v. Dulles46 that “The Amendment must draw its meaning from the evolving 
standards of decency that mark the progress of a maturing society,”47 the Court 
examined a variety of sources, including legislative judgments and public opinion 
polls, to find that a national consensus had developed barring such executions.48 



41. See Iacono & Lykken, supra note 33, at 430, tbl. 2 (1997).
42. Id.
43. At least two assessments should be made: an estimate of the accuracy for guilty subjects and 



an estimate of the accuracy for innocent subjects.
44. 536 U.S. 304, 322 (2002). 
45. Although some groups have recently moved away from the term “mental retardation” in 



response to concerns that the term may have pejorative connotations, mental retardation was the name 
used for the condition at issue in Atkins and it continues to be employed in federal laws, in cases 
determining eligibility for the death penalty, and as a diagnosis by the medical profession.



46. 356 U.S. 86 (1958). 
47. Id. at 101. 
48. Atkins, 536 U.S. at 313–16.
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In a vigorous dissent, Chief Justice Rehnquist objected to the use of the polls, 
arguing that legislative judgments and jury decisions should be the sole indicators 
of national opinion. He also objected to the particular polls cited in the majority 
opinion, identifying what he viewed as serious methodological weaknesses.



The Court has struggled since Furman v. Georgia49 to develop an adequate 
way to measure public standards regarding the application of the death penalty 
to specific categories of cases. In relying primarily on surveys of state legislative 
actions, the Court has ignored the forces that influence whether an issue emerges 
on a legislative agenda, and the strong influence of powerful minorities on legisla-
tive actions.50 Moreover, the various members of the Court have disagreed about 
whether states without any death penalty should be included in the count of states 
that bar the execution of a particular category of defendant.



The Court has sometimes considered jury verdicts in assessing public stan-
dards. In Coker v. Georgia,51 the Court forbade the imposition of the death penalty 
for rape. Citing Gregg v. Georgia52 for the proposition that “[t]he jury . . . is a 
significant and reliable objective index of contemporary values because it is so 
directly involved,” the Court noted that “in the vast majority of cases [of rape 
in Georgia], at least 9 out of 10, juries have not imposed the death sentence.”53 
In Atkins, Chief Justice Rehnquist complained about the absence of jury verdict 
data.54 Had such data been available, however, they would have been irrelevant 
because a “survey” of the jurors who have served in such cases would constitute a 
biased sample of the public. A potential juror unwilling to impose the death pen-
alty on a mentally retarded person would have been ineligible to serve in a capital 
case involving a mentally retarded defendant because the juror would not have 
been able to promise during voir dire that he or she would be willing to listen 
to the evidence and impose the death penalty if the evidence warranted it. Thus, 
the death-qualified jury in such a case would be composed only of representatives 
from that subset of citizens willing to execute a mentally retarded defendant, an 
unrepresentative and systematically biased sample.



Public opinion surveys can provide an important supplementary source of 
information about contemporary values.55 The Court in Atkins was presented with 
data from 27 different polls and surveys,56 8 of them national and 19 statewide. 



49. 408 U.S. 238 (1972). 
50. See Stanford v. Kentucky, 492 U.S. 361 (1989), abrogated by Roper v. Simmons, 543 U.S. 



551 (2005). 
51. 433 U.S. 584, 596 (1977).
52. 428 U.S. 153, 181 (1976).
53. Coker v. Georgia, 433 U.S. at 596.
54. See Atkins, 536 U.S. at 323 (Rehnquist, C.J., dissenting).
55. See id. at 316 n.21 (“[T]heir consistency with the legislative evidence lends further support 



to our conclusion that there is a consensus”). 
56. The quality of any poll or survey depends on the methodology used, which should be fully 



visible to the court and the opposing party. See Section VII, infra.
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The information on the polling data appeared in an amicus brief filed by the 
American Association on Mental Retardation.57 Respondents were asked in vari-
ous ways how they felt about imposing the death penalty on a mentally retarded 
defendant. In each poll, a majority of respondents expressed opposition to execut-
ing the mentally retarded. Chief Justice Rehnquist noted two weaknesses reflected 
in the data presented to the Court. First, almost no information was provided 
about the target populations from which the samples were drawn or the method-
ology of sample selection and data collection. Although further information was 
available on at least some of the surveys (e.g., the nationwide telephone survey 
of 1000 voters conducted in 1993 by the Tarrance Group used a sample based 
on voter turnout in the last three presidential elections), that information appar-
ently was not part of the court record. This omission violates accepted reporting 
standards in survey research, and the information is needed if the decisionmaker 
is to intelligently evaluate the quality of the survey. Its absence in this instance 
occurred because the survey information was obtained from secondary sources.



A second objection raised by Chief Justice Rehnquist was that the word-
ing of some of the questions required respondents to say merely whether they 
favored or were opposed to the use of the death penalty when the defendant 
is mentally retarded. It is unclear how a respondent who favors execution of a 
mentally retarded defendant only in a rare case would respond to that question. 
Some of the questions, however, did ask whether the respondent felt that it was 
never appropriate to execute the mentally retarded or whether it was appropri-
ate in some circumstances.58 In responses to these questions as well, a majority 
of respondents said that they found the execution of mentally retarded persons 
unacceptable under any circumstances. The critical point is that despite varia-
tions in wording of questions, the year in which the poll was conducted, who 
conducted it, where it was conducted, and how it was carried out, a major-
ity of respondents (between 56% and 83%) expressed opposition to executing 
mentally retarded defendants. The Court thus was presented with a consistent 
set of findings, providing striking reinforcement for the Atkins majority’s legisla-
tive analysis. Opinion poll data and legislative decisions have different strengths 
and weaknesses as indicators of contemporary values. The value of a multiple-
measure approach is that it avoids a potentially misleading reliance on a single 
source or measure.



57. The data appear as an appendix to the Opinion of Chief Justice Rehnquist in Atkins. 
58. Appendix to the Opinion of Chief Justice Rehnquist in Atkins. “Some people feel that there 



is nothing wrong with imposing the death penalty on persons who are mentally retarded, depending 
on the circumstances. Others feel that the death penalty should never be imposed on persons who are 
mentally retarded under any circumstances. Which of these views comes closest to your own?” The 
Tarrance Group, Death Penalty Poll, Q. 9 (Mar. 1993), citing Samuel R. Gross, Update: American Public 
Opinion on the Death Penalty—It’s Getting Personal, 83 Cornell L. Rev. 1448, 1467 (1998).
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D.  A Comparison of Survey Evidence and Individual 
Testimony 



To illustrate the value of a survey, it is useful to compare the information that 
can be obtained from a competently done survey with the information obtained 
by other means. A survey is presented by a survey expert who testifies about the 
responses of a substantial number of individuals who have been selected according 
to an explicit sampling plan and asked the same set of questions by interviewers 
who were not told who sponsored the survey or what answers were predicted 
or preferred. Although parties presumably are not obliged to present a survey 
conducted in anticipation of litigation by a nontestifying expert if it produced 
unfavorable results,59 the court can and should scrutinize the method of respon-
dent selection for any survey that is presented.



A party using a nonsurvey method generally identifies several witnesses who 
testify about their own characteristics, experiences, or impressions. Although 
the party has no obligation to select these witnesses in any particular way or to 
report on how they were chosen, the party is not likely to select witnesses whose 
attributes conflict with the party’s interests. The witnesses who testify are aware 
of the parties involved in the case and have discussed the case before testifying.



Although surveys are not the only means of demonstrating particular facts, 
presenting the results of a well-done survey through the testimony of an expert is 
an efficient way to inform the trier of fact about a large and representative group 
of potential witnesses. In some cases, courts have described surveys as the most 
direct form of evidence that can be offered.60 Indeed, several courts have drawn 
negative inferences from the absence of a survey, taking the position that failure 
to undertake a survey may strongly suggest that a properly done survey would not 
support the plaintiff’s position.61 



59. In re FedEx Ground Package System, 2007 U.S. Dist. LEXIS 27086 (N.D. Ind. April 10, 
2007); Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 205 (S.D.N.Y. 1981) 
(distinguishing between surveys conducted in anticipation of litigation and surveys conducted for non-
litigation purposes which cannot be reproduced because of the passage of time, concluding that parties 
should not be compelled to introduce the former at trial, but may be required to provide the latter).



60. See, e.g., Morrison Entm’t Group v. Nintendo of Am., 56 Fed. App’x. 782, 785 (9th Cir. 
Cal. 2003).



61. Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 695 (2d Cir. 1994); Henri’s Food 
Prods. Co. v. Kraft, Inc., 717 F.2d 352, 357 (7th Cir. 1983); Medici Classics Productions LLC v. 
Medici Group LLC, 590 F. Supp. 2d 548, 556 (S.D.N.Y. 2008); Citigroup v. City Holding Co., 
2003 U.S. Dist. LEXIS 1845 (S.D.N.Y. Feb. 10, 2003); Chum Ltd. v. Lisowski, 198 F. Supp. 2d 530 
(S.D.N.Y. 2002).
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II. Purpose and Design of the Survey 
A.  Was the Survey Designed to Address Relevant Questions?
The report describing the results of a survey should include a statement describing 
the purpose or purposes of the survey. One indication that a survey offers proba-
tive evidence is that it was designed to collect information relevant to the legal 
controversy (e.g., to estimate damages in an antitrust suit or to assess consumer 
confusion in a trademark case). Surveys not conducted specifically in preparation 
for, or in response to, litigation may provide important information,62 but they 
frequently ask irrelevant questions63



 or select inappropriate samples of respondents 
for study.64 Nonetheless, surveys do not always achieve their stated goals. Thus, 
the content and execution of a survey must be scrutinized whether or not the 
survey was designed to provide relevant data on the issue before the court.65 
Moreover, if a survey was not designed for purposes of litigation, one source of 
bias is less likely: The party presenting the survey is less likely to have designed 
and constructed the survey to provide evidence supporting its side of the issue in 
controversy. 



62. See, e.g., Wright v. Jeep Corp., 547 F. Supp. 871, 874 (E.D. Mich. 1982). Indeed, as courts 
increasingly have been faced with scientific issues, parties have requested in a number of recent cases 
that the courts compel production of research data and testimony by unretained experts. The circum-
stances under which an unretained expert can be compelled to testify or to disclose research data and 
opinions, as well as the extent of disclosure that can be required when the research conducted by 
the expert has a bearing on the issues in the case, are the subject of considerable current debate. See, 
e.g., Joe S. Cecil, Judicially Compelled Disclosure of Research Data, 1 Cts. Health Sci. & L. 434 (1991); 
Richard L. Marcus, Discovery Along the Litigation/Science Interface, 57 Brook. L. Rev. 381, 393–428 
(1991); see also Court-Ordered Disclosure of Academic Research: A Clash of Values of Science and Law, Law 
& Contemp. Probs., Summer 1996, at 1.



63. See Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 206 (S.D.N.Y. 
1981) (marketing surveys conducted before litigation were designed to test for brand awareness, while 
the “single issue at hand . . . [was] whether consumers understood the term ‘Super Glue’ to designate 
glue from a single source”). 



64. In Craig v. Boren, 429 U.S. 190 (1976), the state unsuccessfully attempted to use its annual 
roadside survey of the blood alcohol level, drinking habits, and preferences of drivers to justify pro-
hibiting the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. The 
data were biased because it was likely that the male would be driving if both the male and female 
occupants of the car had been drinking. As pointed out in 2 Joseph L. Gastwirth, Statistical Reasoning 
in Law and Public Policy: Tort Law, Evidence, and Health 527 (1988), the roadside survey would 
have provided more relevant data if all occupants of the cars had been included in the survey (and if 
the type and amount of alcohol most recently consumed had been requested so that the consumption 
of 3.2% beer could have been isolated). 



65. See Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007).
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B.  Was Participation in the Design, Administration, and 
Interpretation of the Survey Appropriately Controlled to 
Ensure the Objectivity of the Survey? 
An early handbook for judges recommended that survey interviews be “con-



ducted independently of the attorneys in the case.”66 Some courts interpreted this 
to mean that any evidence of attorney participation is objectionable.67 A better 
interpretation is that the attorney should have no part in carrying out the survey.68 
However, some attorney involvement in the survey design is necessary to ensure 
that relevant questions are directed to a relevant population.69 The 2009 amend-
ments to Federal Rule of Civil Procedure 26(a)(2)70 no longer allow an inquiry 
into the nature of communications between attorneys and experts, and so the role 
of attorneys in constructing surveys may become less apparent. The key issues 
for the trier of fact concerning the design of the survey are the objectivity and 
relevance of the questions on the survey and the appropriateness of the definition 
of the population used to guide sample selection. These aspects of the survey are 
visible to the trier of fact and can be judged on their quality, irrespective of who 
suggested them. In contrast, the interviews themselves are not directly visible, and 
any potential bias is minimized by having interviewers and respondents blind to 
the purpose and sponsorship of the survey and by excluding attorneys from any 
part in conducting interviews and tabulating results.71



66. Judicial Conference of the United States, Handbook of Recommended Procedures for the 
Trial of Protracted Cases 75 (1960). 



67. See, e.g., Boehringer Ingelheim G.m.b.H. v. Pharmadyne Lab., 532 F. Supp. 1040, 1058 
(D.N.J. 1980). 



68. Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. LEXIS 
8049, at *42 (W.D. Mich. Apr. 5, 1996) (objection that “counsel reviewed the design of the survey 
carries little force with this Court because [opposing party] has not identified any flaw in the survey 
that might be attributed to counsel’s assistance”). For cases in which attorney participation was linked 
to significant flaws in the survey design, see Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. 
Dist. LEXIS 35316, at *20 (E.D. La. April 29, 2008); United States v. Southern Indiana Gas & Elec. 
Co., 258 F. Supp. 2d 884, 894 (S.D. Ind. 2003); Gibson v. County of Riverside, 181 F. Supp. 2d 
1057, 1069 (C.D. Cal. 2002). 



69. See 6 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 32:166 
(4th ed. 2003).



70. www.uscourts.gov/News/TheThirdBranch/10-11-01/Rules_Recommendations_Take_
Effect_December_1_2010.aspx.



71. Gibson, 181 F. Supp. 2d at 1068.
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C.  Are the Experts Who Designed, Conducted, or Analyzed 
the Survey Appropriately Skilled and Experienced?



Experts prepared to design, conduct, and analyze a survey generally should have 
graduate training in psychology (especially social, cognitive, or consumer psychol-
ogy), sociology, political science, marketing, communication sciences, statistics, 
or a related discipline; that training should include courses in survey research 
methods, sampling, measurement, interviewing, and statistics. In some cases, 
professional experience in teaching or conducting and publishing survey research 
may provide the requisite background. In all cases, the expert must demonstrate an 
understanding of foundational, current, and best practices in survey methodology, 
including sampling,72 instrument design (questionnaire and interview construc-
tion), and statistical analysis.73 Publication in peer-reviewed journals, authored 
books, fellowship status in professional organizations, faculty appointments, con-
sulting experience, research grants, and membership on scientific advisory panels 
for government agencies or private foundations are indications of a professional’s 
area and level of expertise. In addition, some surveys involving highly technical 
subject matter (e.g., the particular preferences of electrical engineers for various 
pieces of electrical equipment and the bases for those preferences) or special popu-
lations (e.g., developmentally disabled adults with limited cognitive skills) may 
require experts to have some further specialized knowledge. Under these condi-
tions, the survey expert also should be able to demonstrate sufficient familiarity 
with the topic or population (or assistance from an individual on the research 
team with suitable expertise) to design a survey instrument that will communicate 
clearly with relevant respondents. 



D.  Are the Experts Who Will Testify About Surveys 
Conducted by Others Appropriately Skilled and Experienced?



Parties often call on an expert to testify about a survey conducted by someone else. 
The secondary expert’s role is to offer support for a survey commissioned by the 
party who calls the expert, to critique a survey presented by the opposing party, or 
to introduce findings or conclusions from a survey not conducted in preparation 
for litigation or by any of the parties to the litigation. The trial court should take 
into account the exact issue that the expert seeks to testify about and the nature 
of the expert’s field of expertise.74 The secondary expert who gives an opinion 



72. The one exception is that sampling expertise would be unnecessary if the survey were 
administered to all members of the relevant population. See, e.g., McGovern & Lind, supra note 31. 



73. If survey expertise is being provided by several experts, a single expert may have general 
familiarity but not special expertise in all these areas. 



74. See Margaret A. Berger, The Admissibility of Expert Testimony, Section III.A, in this 
manual. 
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about the adequacy and interpretation of a survey not only should have general 
skills and experience with surveys and be familiar with all of the issues addressed 
in this reference guide, but also should demonstrate familiarity with the following 
properties of the survey being discussed: 



1. Purpose of the survey; 
2. Survey methodology,75 including 
 a. the target population, 
 b. the sampling design used in conducting the survey, 
 c. the survey instrument (questionnaire or interview schedule), and 
 d. (for interview surveys) interviewer training and instruction; 
3. Results, including rates and patterns of missing data; and 
4. Statistical analyses used to interpret the results. 



III. Population Definition and Sampling
A. Was an Appropriate Universe or Population Identified?
One of the first steps in designing a survey or in deciding whether an existing 
survey is relevant is to identify the target population (or universe).76 The target 
population consists of all elements (i.e., individuals or other units) whose char-
acteristics or perceptions the survey is intended to represent. Thus, in trademark 
litigation, the relevant population in some disputes may include all prospective 
and past purchasers of the plaintiff’s goods or services and all prospective and past 
purchasers of the defendant’s goods or services. Similarly, the population for a dis-
covery survey may include all potential plaintiffs or all employees who worked for 
Company A between two specific dates. In a community survey designed to pro-
vide evidence for a motion for a change of venue, the relevant population consists 
of all jury-eligible citizens in the community in which the trial is to take place.77 



75. See A & M Records, Inc. v. Napster, Inc., 2000 U.S. Dist. LEXIS 20668 (N.D. Cal. Aug. 10, 
2000) (holding that expert could not attest credibly that the surveys upon which he relied conformed 
to accepted survey principles because of his minimal role in overseeing the administration of the survey 
and limited expert report).



76. Identification of the proper target population or universe is recognized uniformly as a key 
element in the development of a survey. See, e.g., Judicial Conference of the U.S., supra note 66; MCL 
4th, supra note 16, § 11.493; see also 3 McCarthy, supra note 69, § 32:166; Council of Am. Survey 
Res. Orgs., Code of Standards and Ethics for Survey Research § III.A.3 (2010). 



77. A second relevant population may consist of jury-eligible citizens in the community where 
the party would like to see the trial moved. By questioning citizens in both communities, the survey 
can test whether moving the trial is likely to reduce the level of animosity toward the party requesting 
the change of venue. See United States v. Haldeman, 559 F.2d 31, 140, 151, app. A at 176–79 (D.C. 
Cir. 1976) (court denied change of venue over the strong objection of Judge MacKinnon, who cited 
survey evidence that Washington, D.C., residents were substantially more likely to conclude, before 
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The definition of the relevant population is crucial because there may be system-
atic differences in the responses of members of the population and nonmembers. 
For example, consumers who are prospective purchasers may know more about 
the product category than consumers who are not considering making a purchase.



The universe must be defined carefully. For example, a commercial for a toy 
or breakfast cereal may be aimed at children, who in turn influence their parents’ 
purchases. If a survey assessing the commercial’s tendency to mislead were con-
ducted based on a sample from the target population of prospective and actual 
adult purchasers, it would exclude a crucial relevant population. The appropriate 
population in this instance would include children as well as parents.78 



B. Did the Sampling Frame Approximate the Population? 
The target population consists of all the individuals or units that the researcher 
would like to study. The sampling frame is the source (or sources) from which 
the sample actually is drawn. The surveyor’s job generally is easier if a complete 
list of every eligible member of the population is available (e.g., all plaintiffs in 
a discovery survey), so that the sampling frame lists the identity of all members 
of the target population. Frequently, however, the target population includes 
members who are inaccessible or who cannot be identified in advance. As a 
result, reasonable compromises are sometimes required in developing the sampling 
frame. The survey report should contain (1) a description of the target popula-
tion, (2) a description of the sampling frame from which the sample is to be 
drawn, (3) a discussion of the difference between the target population and the 
sampling frame, and, importantly, (4) an evaluation of the likely consequences of 
that difference.



A survey that provides information about a wholly irrelevant population 
is itself irrelevant.79 Courts are likely to exclude the survey or accord it little 



trial, that the defendants were guilty); see also People v. Venegas, 31 Cal. Rptr. 2d 114, 117 (Cal. Ct. 
App. 1994) (change of venue denied because defendant failed to show that the defendant would face 
a less hostile jury in a different court). 



78. See, e.g., Warner Bros., Inc. v. Gay Toys, Inc., 658 F.2d 76 (2d Cir. 1981) (surveying 
children users of the product rather than parent purchasers). Children and some other populations 
create special challenges for researchers. For example, very young children should not be asked about 
sponsorship or licensing, concepts that are foreign to them. Concepts, as well as wording, should be 
age appropriate. 



79. A survey aimed at assessing how persons in the trade respond to an advertisement should 
be conducted on a sample of persons in the trade and not on a sample of consumers. See Home Box 
Office v. Showtime/The Movie Channel, 665 F. Supp. 1079, 1083 (S.D.N.Y.), aff’d in part and vacated 
in part, 832 F.2d 1311 (2d Cir. 1987); J & J Snack Food Corp. v. Earthgrains Co., 220 F. Supp. 2d 
358, 371–72 (N.J. 2002). But see Lon Tai Shing Co. v. Koch + Lowy, No. 90-C4464, 1990 U.S. Dist. 
LEXIS 19123, at *50 (S.D.N.Y. Dec. 14, 1990), in which the judge was willing to find likelihood 
of consumer confusion from a survey of lighting store salespersons questioned by a survey researcher 
posing as a customer. The court was persuaded that the salespersons who were misstating the source 
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weight.80 Thus, when the plaintiff submitted the results of a survey to prove that 
the green color of its fishing rod had acquired a secondary meaning, the court 
gave the survey little weight in part because the survey solicited the views of fish-
ing rod dealers rather than consumers.81 More commonly, however, the sampling 
frame and the target population have some overlap, but the overlap is imperfect: 
The sampling frame excludes part of the target population, that is, it is under-
inclusive, or the sampling frame includes individuals who are not members of 
the target population, that is, it is overinclusive relative to the target population. 
Coverage error is the term used to describe inconsistencies between a sampling 
frame and a target population. If the coverage is underinclusive, the survey’s value 
depends on the proportion of the target population that has been excluded from 
the sampling frame and the extent to which the excluded population is likely to 
respond differently from the included population. Thus, a survey of spectators 
and participants at running events would be sampling a sophisticated subset of 
those likely to purchase running shoes. Because this subset probably would consist 
of the consumers most knowledgeable about the trade dress used by companies 
that sell running shoes, a survey based on this sampling frame would be likely to 
substantially overrepresent the strength of a particular design as a trademark, and 
the extent of that over representation would be unknown and not susceptible to 
any reasonable estimation.82



Similarly, in a survey designed to project demand for cellular phones, the 
assumption that businesses would be the primary users of cellular service led 
surveyors to exclude potential nonbusiness users from the survey. The Federal 
Communications Commission (FCC) found the assumption unwarranted and 
concluded that the research was flawed, in part because of this underinclusive 
coverage.83 With the growth in individual cell phone use over time, noncoverage 
error would be an even greater problem for this survey today.



of the lamp, whether consciously or not, must have believed reasonably that the consuming public 
would be likely to rely on the salespersons’ inaccurate statements about the name of the company that 
manufactured the lamp they were selling. 



80. See Wells Fargo & Co. v. WhenU.com, Inc., 293 F. Supp. 2d 734 (E.D. Mich. 2003).
81. See R.L. Winston Rod Co. v. Sage Mfg. Co., 838 F. Supp. 1396, 1401–02 (D. Mont. 1993).
82. See Brooks Shoe Mfg. Co. v. Suave Shoe Corp., 533 F. Supp. 75, 80 (S.D. Fla. 1981), aff’d, 



716 F.2d 854 (11th Cir. 1983); see also Hodgdon Power Co. v. Alliant Techsystems, Inc., 512 F. Supp. 
2d 1178 (D. Kan. 2007) (excluding survey on gunpowder brands distributed at plaintiff’s promotional 
booth at a shooting tournament); Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 
1454, 1467 (D. Kan. 1996) (survey flawed in failing to include sporting goods customers who consti-
tuted a major portion of customers). But see Thomas & Betts Corp. v. Panduit Corp., 138 F.3d 277, 
294–95 (7th Cir. 1998) (survey of store personnel admissible because relevant market included both 
distributors and ultimate purchasers). 



83. See Gencom, Inc., 56 Rad. Reg. 2d (P&F) 1597, 1604 (1984). This position was affirmed on 
appeal. See Gencom, Inc. v. FCC, 832 F.2d 171, 186 (D.C. Cir. 1987); see also Beacon Mut. Ins. Co. 
v. Onebeacon Ins. Corp, 376 F. Supp. 2d 251, 261 (D.R.I. 2005) (sample included only defendant’s 
insurance agents and lack of confusion among those agents was “nonstartling”). 
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In some cases, it is difficult to determine whether a sampling frame that 
omits some members of the population distorts the results of the survey and, if 
so, the extent and likely direction of the bias. For example, a trademark survey 
was designed to test the likelihood of confusing an analgesic currently on the 
market with a new product that was similar in appearance.84 The plaintiff’s survey 
included only respondents who had used the plaintiff’s analgesic, and the court 
found that the target population should have included users of other analgesics, 
“so that the full range of potential customers for whom plaintiff and defendants 
would compete could be studied.”85 In this instance, it is unclear whether users 
of the plaintiff’s product would be more or less likely to be confused than users of 
the defendants’ product or users of a third analgesic.86



An overinclusive sampling frame generally presents less of a problem for inter-
pretation than does an underinclusive sampling frame.87 If the survey expert can 
demonstrate that a sufficiently large (and representative) subset of respondents in 
the survey was drawn from the appropriate sampling frame, the responses obtained 
from that subset can be examined, and inferences about the relevant population 
can be drawn based on that subset.88 If the relevant subset cannot be identified, 
however, an overbroad sampling frame will reduce the value of the survey.89 If 
the sampling frame does not include important groups in the target population, 
there is generally no way to know how the unrepresented members of the target 
population would have responded.90 



84. See American Home Prods. Corp. v. Barr Lab., Inc., 656 F. Supp. 1058 (D.N.J.), aff’d, 834 
F.2d 368 (3d Cir. 1987). 



85. Id. at 1070. 
86. See also Craig v. Boren, 429 U.S. 190 (1976). 
87. See Schwab v. Philip Morris USA, Inc. 449 F. Supp. 2d 992, 1134–35 (E.D.N.Y. 2006) 



(“Studies evaluating broadly the beliefs of low tar smokers generally are relevant to the beliefs of “light” 
smokers more specifically.”).



88. See National Football League Props. Inc. v. Wichita Falls Sportswear, Inc. 532 F. Supp. 651, 
657–58 (W.D. Wash. 1982).



89. See Leelanau Wine Cellars, Ltd. v. Black & Red, Inc., 502 F.3d 504, 518 (6th Cir. 2007) 
(lower court was correct in giving little weight to survey with overbroad universe); Big Dog Motor-
cycles, L.L.C. v. Big Dog Holdings, Inc., 402 F. Supp. 2d 1312, 1334 (D. Kan. 2005) (universe com-
posed of prospective purchasers of all t-shirts and caps overinclusive for evaluating reactions of buyers 
likely to purchase merchandise at motorcycle dealerships). See also Schieffelin & Co. v. Jack Co. of 
Boca, 850 F. Supp. 232, 246 (S.D.N.Y. 1994).



90. See, e.g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252, 263–64 (5th Cir. 1980) (court 
found both plaintiff’s and defendant’s surveys substantially defective for a systematic failure to include 
parts of the relevant population); Scott Fetzer Co. v. House of Vacuums, Inc., 381 F.3d 477 (5th Cir. 
2004) (universe drawn from plaintiff’s customer list underinclusive and likely to differ in their familiar-
ity with plaintiff’s marketing and distribution techniques). 
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C.  Does the Sample Approximate the Relevant Characteristics 
of the Population? 



Identification of a survey population must be followed by selection of a sample 
that accurately represents that population.91 The use of probability sampling tech-
niques maximizes both the representativeness of the survey results and the ability 
to assess the accuracy of estimates obtained from the survey.



Probability samples range from simple random samples to complex multistage 
sampling designs that use stratification, clustering of population elements into 
various groupings, or both. In all forms of probability sampling, each element 
in the relevant population has a known, nonzero probability of being included in 
the sample.92 In simple random sampling, the most basic type of probability sam-
pling, every element in the population has a known, equal probability of being 
included in the sample, and all possible samples of a given size are equally likely to 
be selected.93 Other probability sampling techniques include (1) stratified random 
sampling, in which the researcher subdivides the population into mutually exclu-
sive and exhaustive subpopulations, or strata, and then randomly selects samples 
from within these strata; and (2) cluster sampling, in which elements are sampled 
in groups or clusters, rather than on an individual basis.94 Note that selection 
probabilities do not need to be the same for all population elements; however, if 
the probabilities are unequal, compensatory adjustments should be made in the 
analysis.



Probability sampling offers two important advantages over other types of 
sampling. First, the sample can provide an unbiased estimate that summarizes the 
responses of all persons in the population from which the sample was drawn; that 
is, the expected value of the sample estimate is the population value being esti-
mated. Second, the researcher can calculate a confidence interval that describes 
explicitly how reliable the sample estimate of the population is likely to be. If 
the sample is unbiased, the difference between the estimate and the exact value 
is called the sampling error.95 Thus, suppose a survey collected responses from a 
simple random sample of 400 dentists selected from the population of all dentists 



91. MCL 4th, supra note 16, § 11.493. See also David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section II.B, in this manual.



92. The exception is that population elements omitted from the sampling frame have a zero 
probability of being sampled.



93. Systematic sampling, in which every nth unit in the population is sampled and the starting 
point is selected randomly, fulfills the first of these conditions. It does not fulfill the second, because 
no systematic sample can include elements adjacent to one another on the list of population members 
from which the sample is drawn. Except in unusual situations when periodicities occur, systematic 
samples and simple random samples generally produce the same results. Thomas Plazza, Fundamentals 
of Applied Sampling, in Handbook of Survey Research, supra note 1, at 139, 145. 



94. Id. at 139, 150–63.
95. See David H. Kaye & David A. Freedman, supra note 91, Glossary, for a definition of 



sampling error.
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licensed to practice in the United States and found that 80, or 20%, of them 
mistakenly believed that a new toothpaste, Goldgate, was manufactured by the 
makers of Colgate. A survey expert could properly compute a confidence interval 
around the 20% estimate obtained from this sample. If the survey were repeated 
a large number of times, and a 95% confidence interval was computed each time, 
95% of the confidence intervals would include the actual percentage of dentists 
in the entire population who would believe that Goldgate was manufactured by 
the makers of Colgate.96 In this example, the margin of error is ±4%, and so the 
confidence interval is the range between 16% and 24%, that is, the estimate (20%) 
plus or minus 4%.



All sample surveys produce estimates of population values, not exact measures 
of those values. Strictly speaking, the margin of error associated with the sample 
estimate assumes probability sampling. Assuming a probability sample, a confi-
dence interval describes how stable the mean response in the sample is likely to 
be. The width of the confidence interval depends on three primary characteristics: 



1. Size of the sample (the larger the sample, the narrower the interval); 
2. Variability of the response being measured; and 
3. Confidence level the researcher wants to have.97



Traditionally, scientists adopt the 95% level of confidence, which means that 
if 100 samples of the same size were drawn, the confidence interval expected for at 
least 95 of the samples would be expected to include the true population value.98



Stratified probability sampling can be used to obtain more precise response 
estimates by using what is known about characteristics of the population that are 
likely to be associated with the response being measured. Suppose, for example, 
we anticipated that more-experienced and less-experienced dentists might respond 
differently to Goldgate toothpaste, and we had information on the year in which 
each dentist in the population began practicing. By dividing the population of 
dentists into more- and less-experienced strata (e.g., in practice 15 years or more 
versus in practice less than 15 years) and then randomly sampling within experi-
ence stratum, we would be able to ensure that the sample contained precisely 



96. Actually, because survey interviewers would be unable to locate some dentists and some 
dentists would be unwilling to participate in the survey, technically the population to which this sample 
would be projectable would be all dentists with current addresses who would be willing to participate 
in the survey if they were asked. The expert should be prepared to discuss possible sources of bias due 
to, for example, an address list that is not current.



97. When the sample design does not use a simple random sample, the confidence interval will 
be affected.



98. To increase the likelihood that the confidence interval contains the actual population value 
(e.g., from 95% to 99%) without increasing the sample size, the width of the confidence interval can 
be expanded. An increase in the confidence interval brings an increase in the confidence level. For 
further discussion of confidence intervals, see David H. Kaye & David A. Freedman, Reference Guide 
on Statistics, Section IV.A, in this manual. 
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proportionate representation from each stratum, in this case, more- and less-
experienced dentists. That is, if 60% of dentists were in practice 15 years or more, 
we could select 60% of the sample from the more-experienced stratum and 40% 
from the less-experienced stratum and be sure that the sample would have pro-
portionate representation from each stratum, reducing the likely sampling error.99



In proportionate stratified probability sampling, as in simple random sampling, 
each individual member of the population has an equal chance of being selected. 
Stratified probability sampling can also disproportionately sample from different 
strata, a procedure that will produce more precise estimates if some strata are more 
heterogeneous than others on the measure of interest.100 Disproportionate sam-
pling may also used to enable the survey to provide separate estimates for particular 
subgroups. With disproportionate sampling, sampling weights must be used in 
the analysis to accurately describe the characteristics of the population as a whole.



Although probability sample surveys often are conducted in organizational 
settings and are the recommended sampling approach in academic and govern-
ment publications on surveys, probability sample surveys can be expensive when 
in-person interviews are required, the target population is dispersed widely, or 
members of the target population are rare. A majority of the consumer surveys 
conducted for Lanham Act litigation present results from nonprobability conve-
nience samples.101 They are admitted into evidence based on the argument that 
nonprobability sampling is used widely in marketing research and that “results of 
these studies are used by major American companies in making decisions of consid-
erable consequence.”102 Nonetheless, when respondents are not selected  randomly 
from the relevant population, the expert should be prepared to justify the method 
used to select respondents. Special precautions are required to reduce the likelihood 
of biased samples.103 In addition, quantitative values computed from such samples 
(e.g., percentage of respondents indicating confusion) should be viewed as rough 



99. . See Pharmacia Corp. v. Alcon Lab., 201 F. Supp. 2d 335, 365 (D.N.J. 2002).
100. Robert M. Groves et al., Survey Methodology, Stratification and Stratified Sampling, 



106–18 (2004).
101. Jacob Jacoby & Amy H. Handlin, Non-Probability Sampling Designs for Litigation Surveys, 81 



Trademark Rep. 169, 173 (1991). For probability surveys conducted in trademark cases, see James 
Burrough, Ltd. v. Sign of Beefeater, Inc., 540 F.2d 266 (7th Cir. 1976); Nightlight Systems, Inc., v. 
Nite Lights Franchise Sys., 2007 U.S. Dist. LEXIS 95565 (N.C. Ga. July 17, 2007); National Football 
League Props., Inc. v. Wichita Falls Sportswear, Inc., 532 F. Supp. 651 (W.D. Wash. 1982). 



102. National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507, 515 
(D.N.J. 1986). A survey of members of the Council of American Survey Research Organizations, 
the national trade association for commercial survey research firms in the United States, revealed that 
95% of the in-person independent contacts in studies done in 1985 took place in malls or shopping 
centers. Jacoby & Handlin, supra note 101, at 172–73, 176. More recently, surveys conducted over 
the Internet have been administered to samples of respondents drawn from panels of volunteers; see 
infra Section IV.G.4 for a discussion of online surveys. Although panel members may be randomly 
selected from the panel population to complete the survey, the panel population itself is not usually 
the product of a random selection process.



103. See infra Sections III.D–E.
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indicators rather than as precise quantitative estimates.104 Confidence intervals tech-
nically should not be computed, although if the calculation shows a wide interval, 
that may be a useful indication of the limited value of the estimate.



D.  What Is the Evidence That Nonresponse Did Not Bias the 
Results of the Survey? 



Even when a sample is drawn randomly from a complete list of elements in the tar-
get population, responses or measures may be obtained on only part of the selected 
sample. If this lack of response is distributed randomly, valid inferences about the 
population can be drawn with assurance using the measures obtained from the avail-
able elements in the sample. The difficulty is that nonresponse often is not random, 
so that, for example, persons who are single typically have three times the “not 
at home” rate in U.S. Census Bureau surveys as do family members.105 Efforts to 
increase response rates include making several attempts to contact potential respon-
dents, sending advance letters,106 and providing financial or nonmonetary incentives 
for participating in the survey.107



The key to evaluating the effect of nonresponse in a survey is to determine 
as much as possible the extent to which nonrespondents differ from the respon-
dents in the nature of the responses they would provide if they were present 
in the sample. That is, the difficult question to address is the extent to which 
nonresponse has biased the pattern of responses by undermining the represen-
tativeness of the sample and, if it has, the direction of that bias. It is incumbent 
on the expert presenting the survey results to analyze the level and sources of 
nonresponse, and to assess how that nonresponse is likely to have affected the 
results. On some occasions, it may be possible to anticipate systematic patterns of 
nonresponse. For example, a survey that targets a population of professionals may 
encounter difficulty in obtaining the same level of participation from individuals 
with high-volume practices that can be obtained from those with lower-volume 
practices. To enable the researcher to assess whether response rate varies with the 
volume of practice, it may be possible to identify in advance potential respondents 



104. The court in Kinetic Concept, Inc. v. Bluesky Medical Corp., 2006 U.S. Dist. LEXIS 
60187, *14 (W.D. Tex. Aug. 11, 2006), found the plaintiff’s survey using a nonprobability sample to 
be admissible and permitted the plaintiff’s expert to present results from a survey using a convenience 
sample. The court then assisted the jury by providing an instruction on the differences between prob-
ability and convenience samples and the estimates obtained from each.



105. 2 Gastwirth, supra note 64, at 501. This volume contains a useful discussion of sampling, 
along with a set of examples. Id. at 467.



106. Edith De Leeuw et al., The Influence of Advance Letters on Response in Telephone Surveys: 
A Meta-analysis, 71 Pub. Op. Q. 413 (2007) (advance letters effective in increasing response rates in 
telephone as well as mail and face-to-face surveys).



107. Erica Ryu et al., Survey Incentives: Cash vs. In-kind; Face-to-Face vs. Mail; Response Rate vs. 
Nonresponse Error, 18 Int’l J. Pub. Op. Res. 89 (2005). 
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with varying years of experience. Even if it is not possible to know in advance 
the level of experience of each potential member in the target population and 
to design a sampling plan that will produce representative samples at each level 
of experience, the survey itself can include questions about volume of practice 
that will permit the expert to assess how experience level may have affected the 
pattern of results.108



Although high response rates (i.e., 80% or higher)109 are desirable because 
they generally eliminate the need to address the issue of potential bias from 
nonresponse,110 such high response rates are increasingly difficult to achieve. 
Survey nonresponse rates have risen substantially in recent years, along with the 
costs of obtaining responses, and so the issue of nonresponse has attracted sub-
stantial attention from survey researchers.111 Researchers have developed a variety 
of approaches to adjust for nonresponse, including weighting obtained responses 
in proportion to known demographic characteristics of the target population, 
comparing the pattern of responses from early and late responders to mail surveys, 
or the pattern of responses from easy-to-reach and hard-to-reach responders in 
telephone surveys, and imputing estimated responses to nonrespondents based on 
known characteristics of those who have responded. All of these techniques can 
only approximate the response patterns that would have been obtained if non-
respondents had responded. Nonetheless, they are useful for testing the robustness 
of the findings based on estimates obtained from the simple aggregation of answers 
to questions given by responders.



To assess the general impact of the lower response rates, researchers have 
conducted comparison studies evaluating the results obtained from surveys with 



108. In People v. Williams, supra note 22, a published survey of experts in eyewitness research 
was used to show general acceptance of various eyewitness phenomena. See Saul Kassin et al., On the 
“General Acceptance” of Eyewitness Testimony Research: A New Survey of the Experts, 56 Am.  Psychologist 
405 (2001). The survey included questions on the publication activity of respondents and compared 
the responses of those with high and low research productivity. Productivity levels in the respondent 
sample suggested that respondents constituted a blue ribbon group of leading researchers. Williams, 830 
N.Y.S.2d at 457 n.16. See also Pharmacia Corp. v. Alcon Lab., Inc., 201 F. Supp. 2d 335 (D.N.J. 2002). 



109. Note that methods of computing response rates vary. For example, although response rate 
can be generally defined as the number of complete interviews with reporting units divided by the 
number of eligible reporting units in the sample, decisions on how to treat partial completions and 
how to estimate the eligibility of nonrespondents can produce differences in measures of response 
rate. E.g., American Association of Public Opinion Research, Standard Definitions: Final Dispositions 
of Case Codes and Outcome Rates for Surveys (rev. 2008), available at www. Aapor.org/uploads/
Standard_Definitions_07-08_Final.pdf.



110. Office of Management and Budget, Standards and Guidelines for Statistical Surveys (Sept. 
2006), Guideline 1.3.4: Plan for a nonresponse bias analysis if the expected unit response rate is below 
80%. See Albert v. Zabin, 2009 Mass. App. Unpub. LEXIS 572 (July 14, 2009) reversing summary 
judgment that had excluded surveys with response rates of 27% and 31% based on a thoughtful analysis 
of measures taken to assess potential nonresponse bias. 



111. E.g., Richard Curtin et al., Changes in Telephone Survey Nonresponse Over the Past Quarter 
Century, 69 Pub. Op. Q. 87 (2005); Survey Nonresponse (Robert M. Groves et al. eds., 2002). 
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varying response rates.112 Contrary to earlier assumptions, surprisingly comparable 
results have been obtained in many surveys with varying response rates, suggesting 
that surveys may achieve reasonable estimates even with relatively low response 
rates. The key is whether nonresponse is associated with systematic differences in 
response that cannot be adequately modeled or assessed.



Determining whether the level of nonresponse in a survey seriously impairs 
inferences drawn from the results of a survey generally requires an analysis of the 
determinants of nonresponse. For example, even a survey with a high response 
rate may seriously underrepresent some portions of the population, such as the 
unemployed or the poor. If a general population sample is used to chart changes 
in the proportion of the population that knows someone with HIV, the survey 
would underestimate the population value if some groups more likely to know 
someone with HIV (e.g., intravenous drug users) are underrepresented in the 
sample. The survey expert should be prepared to provide evidence on the poten-
tial impact of nonresponse on the survey results.



In surveys that include sensitive or difficult questions, particularly surveys 
that are self-administered, some respondents may refuse to provide answers or 
may provide incomplete answers (i.e., item rather than unit nonresponse).113 
To assess the impact of nonresponse to a particular question, the survey expert 
should analyze the differences between those who answered and those who did 
not answer. Procedures to address the problem of missing data include recontact-
ing respondents to obtain the missing answers and using the respondent’s other 
answers to predict the missing response (i.e., imputation).114 



E.  What Procedures Were Used to Reduce the Likelihood of a 
Biased Sample? 



If it is impractical for a survey researcher to sample randomly from the entire target 
population, the researcher still can apply probability sampling to some aspects of 
respondent selection to reduce the likelihood of biased selection. For example, 
in many studies the target population consists of all consumers or purchasers of 
a product. Because it is impractical to randomly sample from that population, 
research is often conducted in shopping malls where some members of the target 
population may not shop. Mall locations, however, can be sampled randomly 
from a list of possible mall sites. By administering the survey at several different 



112. E.g., Daniel M. Merkle & Murray Edelman, Nonresponse in Exit Polls: A Comprehensive 
Analysis, in Survey Nonresponse, supra note 111, at 243–57 (finding minimal nonresponse error asso-
ciated with refusals to participate in in-person exit polls); see also Jon A. Krosnick, Survey Research, 50 
Ann. Rev. Psychol. 537 (1999).



113. See Roger Tourangeau et al., The Psychology of Survey Response (2000).
114. See Paul D. Allison, Missing Data, in Handbook of Survey Research, supra note 1, at 630; 



see also Survey Nonresponse, supra note 111. 
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malls, the expert can test for and report on any differences observed across sites. 
To the extent that similar results are obtained in different locations using different 
onsite interview operations, it is less likely that idiosyncrasies of sample selection or 
administration can account for the results.115 Similarly, because the characteristics 
of persons visiting a shopping center vary by day of the week and time of day, bias 
in sampling can be reduced if the survey design calls for sampling time segments 
as well as mall locations.116



In mall intercept surveys, the organization that manages the onsite interview 
facility generally employs recruiters who approach potential survey respondents in 
the mall and ascertain if they are qualified and willing to participate in the survey. 
If a potential respondent agrees to answer the questions and meets the specified 
criteria, he or she is escorted to the facility where the survey interview takes 
place. If recruiters are free to approach potential respondents without controls on 
how an individual is to be selected for screening, shoppers who spend more time 
in the mall are more likely to be approached than shoppers who visit the mall 
only briefly. Moreover, recruiters naturally prefer to approach friendly looking 
potential respondents, so that it is more likely that certain types of individuals 
will be selected. These potential biases in selection can be reduced by providing 
appropriate selection instructions and training recruiters effectively. Training that 
reduces the interviewer’s discretion in selecting a potential respondent is likely to 
reduce bias in selection, as are instructions to approach every nth person entering 
the facility through a particular door.117



F.  What Precautions Were Taken to Ensure That Only 
Qualified Respondents Were Included in the Survey? 



In a carefully executed survey, each potential respondent is questioned or mea-
sured on the attributes that determine his or her eligibility to participate in the sur-
vey. Thus, the initial questions screen potential respondents to determine if they 
are members of the target population of the survey (e.g., Is she at least 14 years 
old? Does she own a dog? Does she live within 10 miles?). The screening ques-
tions must be drafted so that they do not appeal to or deter specific groups within 
the target population, or convey information that will influence the respondent’s 



115. Note, however, that differences in results across sites may arise from genuine differences 
in respondents across geographic locations or from a failure to administer the survey consistently 
across sites. 



116. Seymour Sudman, Improving the Quality of Shopping Center Sampling, 17 J. Marketing Res. 
423 (1980). 



117. In the end, even if malls are randomly sampled and shoppers are randomly selected within 
malls, results from mall surveys technically can be used to generalize only to the population of mall 
shoppers. The ability of the mall sample to describe the likely response pattern of the broader rel-
evant population will depend on the extent to which a substantial segment of the relevant population 
(1) is not found in malls and (2) would respond differently to the interview. 
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answers on the main survey. For example, if respondents must be prospective 
and recent purchasers of Sunshine orange juice in a trademark survey designed 
to assess consumer confusion with Sun Time orange juice, potential respondents 
might be asked to name the brands of orange juice they have purchased recently 
or expect to purchase in the next 6 months. They should not be asked specifically 
if they recently have purchased, or expect to purchase, Sunshine orange juice, 
because this may affect their responses on the survey either by implying who is 
conducting the survey or by supplying them with a brand name that otherwise 
would not occur to them.



The content of a screening questionnaire (or screener) can also set the context 
for the questions that follow. In Pfizer, Inc. v. Astra Pharmaceutical Products, Inc.,118 
physicians were asked a screening question to determine whether they prescribed 
particular drugs. The survey question that followed the screener asked “Thinking 
of the practice of cardiovascular medicine, what first comes to mind when you 
hear the letters XL?” The court found that the screener conditioned the physi-
cians to respond with the name of a drug rather than a condition (long-acting).119



The criteria for determining whether to include a potential respondent 
in the survey should be objective and clearly conveyed, preferably using 
written instructions addressed to those who administer the screening questions. 
These instructions and the completed screening questionnaire should be made 
available to the court and the opposing party along with the interview form for 
each respondent.



IV. Survey Questions and Structure
A.  Were Questions on the Survey Framed to Be Clear, 



Precise, and Unbiased? 
Although it seems obvious that questions on a survey should be clear and precise, 
phrasing questions to reach that goal is often difficult. Even questions that appear 
clear can convey unexpected meanings and ambiguities to potential respondents. 
For example, the question “What is the average number of days each week you 
have butter?” appears to be straightforward. Yet some respondents wondered 
whether margarine counted as butter, and when the question was revised to 
include the introductory phrase “not including margarine,” the reported fre-
quency of butter use dropped dramatically.120



118. 858 F. Supp. 1305, 1321 & n.13 (S.D.N.Y. 1994). 
119. Id. at 1321. 
120. Floyd J. Fowler, Jr., How Unclear Terms Affect Survey Data, 56 Pub. Op. Q. 218, 225–26 



(1992).
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When unclear questions are included in a survey, they may threaten the 
validity of the survey by systematically distorting responses if respondents are 
misled in a particular direction, or by inflating random error if respondents guess 
because they do not understand the question.121 If the crucial question is suf-
ficiently ambiguous or unclear, it may be the basis for rejecting the survey. For 
example, a survey was designed to assess community sentiment that would warrant 
a change of venue in trying a case for damages sustained when a hotel skywalk 
collapsed.122 The court found that the question “Based on what you have heard, 
read or seen, do you believe that in the current compensatory damage trials, the 
defendants, such as the contractors, designers, owners, and operators of the Hyatt 
Hotel, should be punished?” could neither be correctly understood nor easily 
answered.123 The court noted that the phrase “compensatory damages,” although 
well-defined for attorneys, was unlikely to be meaningful for laypersons.124



A variety of pretest activities may be used to improve the clarity of com-
munication with respondents. Focus groups can be used to find out how the 
survey population thinks about an issue, facilitating the construction of clear and 
understandable questions. Cognitive interviewing, which includes a combination 
of think-aloud and verbal probing techniques, may be used for questionnaire 
evaluation.125 Pilot studies involving a dress rehearsal for the main survey can also 
detect potential problems.



Texts on survey research generally recommend pretests as a way to increase 
the likelihood that questions are clear and unambiguous,126 and some courts have 
recognized the value of pretests.127 In many pretests or pilot tests,128 the proposed 
survey is administered to a small sample (usually between 25 and 75)129 of the 



121. See id. at 219.
122. Firestone v. Crown Ctr. Redevelopment Corp., 693 S.W.2d 99 (Mo. 1985) (en banc). 
123. See id. at 102, 103. 
124. See id. at 103. When there is any question about whether some respondents will understand 



a particular term or phrase, the term or phrase should be defined explicitly. 
125. Gordon B. Willis et al., Is the Bandwagon Headed to the Methodological Promised Land? Evaluat-



ing the Validity of Cognitive Interviewing Techniques, in Cognitive and Survey Research 136 (Monroe G. 
Sirken et al. eds., 1999). See also Tourangeau et al., supra note 113, at 326–27. 



126. See Jon A. Krosnick & Stanley Presser, Questions and Questionnaire Design, in Handbook of 
Survey Research, supra note 1, at 294 (“No matter how closely a questionnaire follows recommenda-
tions based on best practices, it is likely to benefit from pretesting. . .”). See also Jean M. Converse & 
Stanley Presser, Survey Questions: Handcrafting the Standardized Questionnaire 51 (1986); Fred W. 
Morgan, Judicial Standards for Survey Research: An Update and Guidelines, 54 J. Marketing 59, 64 (1990). 



127. See e.g., Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y. 1963); Scott 
v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 2008) (“[s]urvey went through multiple 
pretests in order to insure its usefulness and statistical validity.”).



128. The terms pretest and pilot test are sometimes used interchangeably to describe pilot work 
done in the planning stages of research. When they are distinguished, the difference is that a pretest 
tests the questionnaire, whereas a pilot test generally tests proposed collection procedures as well. 



129. Converse & Presser, supra note 126, at 69. Converse and Presser suggest that a pretest with 
25 respondents is appropriate when the survey uses professional interviewers. 
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same type of respondents who would be eligible to participate in the full-scale 
survey. The interviewers observe the respondents for any difficulties they may 
have with the questions and probe for the source of any such difficulties so that 
the questions can be rephrased if confusion or other difficulties arise.130 Attorneys 
who commission surveys for litigation sometimes are reluctant to approve pilot 
work or to reveal that pilot work has taken place because they are concerned that 
if a pretest leads to revised wording of the questions, the trier of fact may believe 
that the survey has been manipulated and is biased or unfair. A more appropriate 
reaction is to recognize that pilot work is a standard and valuable way to improve 
the quality of a survey131 and to anticipate that it often results in word changes 
that increase clarity and correct misunderstandings. Thus, changes may indicate 
informed survey construction rather than flawed survey design.132



B.  Were Some Respondents Likely to Have No Opinion? 
If So, What Steps Were Taken to Reduce Guessing? 



Some survey respondents may have no opinion on an issue under investigation, 
either because they have never thought about it before or because the question 
mistakenly assumes a familiarity with the issue. For example, survey respondents 
may not have noticed that the commercial they are being questioned about guar-
anteed the quality of the product being advertised and thus they may have no 
opinion on the kind of guarantee it indicated. Likewise, in an employee survey, 
respondents may not be familiar with the parental leave policy at their company 
and thus may have no opinion on whether they would consider taking advantage 
of the parental leave policy if they became parents. The following three alterna-
tive question structures will affect how those respondents answer and how their 
responses are counted.



First, the survey can ask all respondents to answer the question (e.g., “Did 
you understand the guarantee offered by Clover to be a 1-year guarantee, a 60-day 
guarantee, or a 30-day guarantee?”). Faced with a direct question, particularly 
one that provides response alternatives, the respondent obligingly may supply an 



130. Methods for testing respondent understanding include concurrent and retrospective think-
alouds, in which respondents describe their thinking as they arrive at, or after they have arrived at, an 
answer, and paraphrasing (asking respondents to restate the question in their own words). Tourangeau 
et al., supra note 113, at 326–27; see also Methods for Testing and Evaluating Survey Questionnaires 
(Stanley Presser et al. eds., 2004).



131. See OMB Standards and Guidelines for Statistical Survey, supra note 110, Standard 1.4, Pre-
testing Survey Systems (specifying that to ensure that all components of a survey function as intended, 
pretests of survey components should be conducted unless those components have previously been suc-
cessfully fielded); American Association for Public Opinion Research, Best Practices (2011) (“Because 
it is rarely possible to foresee all the potential misunderstandings or biasing effects of different questions 
or procedures, it is vital for a well-designed survey operation to include provision for a pretest.”).



132. See infra Section VII.B for a discussion of obligations to disclose pilot work. 
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answer even if (in this example) the respondent did not notice the guarantee (or 
is unfamiliar with the parental leave policy). Such answers will reflect only what 
the respondent can glean from the question, or they may reflect pure guessing. 
The imprecision introduced by this approach will increase with the proportion of 
respondents who are unfamiliar with the topic at issue.



Second, the survey can use a quasi-filter question to reduce guessing by pro-
viding “don’t know” or “no opinion” options as part of the question (e.g., “Did 
you understand the guarantee offered by Clover to be for more than a year, a 
year, or less than a year, or don’t you have an opinion?”).133 By signaling to the 
respondent that it is appropriate not to have an opinion, the question reduces 
the demand for an answer and, as a result, the inclination to hazard a guess just 
to comply. Respondents are more likely to choose a “no opinion” option if it is 
mentioned explicitly by the interviewer than if it is merely accepted when the 
respondent spontaneously offers it as a response. The consequence of this change in 
format is substantial. Studies indicate that, although the relative distribution of the 
respondents selecting the listed choices is unlikely to change dramatically, presenta-
tion of an explicit “don’t know” or “no opinion” alternative commonly leads to 
a 20% to 25% increase in the proportion of respondents selecting that response.134



Finally, the survey can include full-filter questions, that is, questions that lay 
the groundwork for the substantive question by first asking the respondent if he 
or she has an opinion about the issue or happened to notice the feature that the 
interviewer is preparing to ask about (e.g., “Based on the commercial you just 
saw, do you have an opinion about how long Clover stated or implied that its 
guarantee lasts?”).135 The interviewer then asks the substantive question only of 
those respondents who have indicated that they have an opinion on the issue.



Which of these three approaches is used and the way it is used can affect the rate 
of “no opinion” responses that the substantive question will evoke.136 Respondents 
are more likely to say that they do not have an opinion on an issue if a full filter is 
used than if a quasi-filter is used.137 However, in maximizing respondent expressions 
of “no opinion,” full filters may produce an underreporting of opinions. There is 
some evidence that full-filter questions discourage respondents who actually have 
opinions from offering them by conveying the implicit suggestion that respondents 
can avoid difficult followup questions by saying that they have no opinion.138



133. Norbert Schwarz & Hans-Jürgen Hippler, Response Alternatives: The Impact of Their Choice 
and Presentation Order, in Measurement Errors in Surveys 41, 45–46 (Paul P. Biemer et al. eds., 1991). 



134. Howard Schuman & Stanley Presser, Questions and Answers in Attitude Surveys: Experi-
ments on Question Form, Wording and Context 113–46 (1981). 



135. See, e.g., Johnson & Johnson–Merck Consumer Pharmas. Co. v. SmithKline  Beecham 
Corp., 960 F.2d 294, 299 (2d Cir. 1992).



136. Considerable research has been conducted on the effects of filters. For a review, see George 
F. Bishop et al., Effects of Filter Questions in Public Opinion Surveys, 47 Pub. Op. Q. 528 (1983). 



137. Schwarz & Hippler, supra note 133, at 45–46. 
138. Id. at 46.
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In general, then, a survey that uses full filters provides a conservative esti-
mate of the number of respondents holding an opinion, while a survey that uses 
neither full filters nor quasi-filters may overestimate the number of respondents 
with opinions, if some respondents offering opinions are guessing. The strategy 
of including a “no opinion” or “don’t know” response as a quasi-filter avoids 
both of these extremes. Thus, rather than asking, “Based on the commercial, do 
you believe that the two products are made in the same way, or are they made 
differently?”139 or prefacing the question with a preliminary, “Do you have an 
opinion, based on the commercial, concerning the way that the two products are 
made?” the question could be phrased, “Based on the commercial, do you believe 
that the two products are made in the same way, or that they are made differently, 
or don’t you have an opinion about the way they are made?”



Recent research on the effects of including a “don’t know” option shows that 
quasi-filters as well as full filters may discourage a respondent who would be able 
to provide a meaningful answer from expressing it.140 The “don’t know” option 
provides a cue that it is acceptable to avoid the work of trying to provide a more 
substantive response. Respondents are particularly likely to be attracted to a “don’t 
know” option when the question is difficult to understand or the respondent is 
not strongly motivated to carefully report an opinion.141 One solution that some 
survey researchers use is to provide respondents with a general instruction not to 
guess at the beginning of an interview, rather than supplying a “don’t know” or 
“no opinion” option as part of the options attached to each question.142 Another 
approach is to eliminate the “don’t know” option and to add followup questions 
that measure the strength of the respondent’s opinion.143



C.  Did the Survey Use Open-Ended or Closed-Ended 
Questions? How Was the Choice in Each Instance Justified? 



The questions that make up a survey instrument may be open-ended, closed-
ended, or a combination of both. Open-ended questions require the respondent 
to formulate and express an answer in his or her own words (e.g., “What was 
the main point of the commercial?” “Where did you catch the fish you caught 



139. The question in the example without the “no opinion” alternative was based on a ques-
tion rejected by the court in Coors Brewing Co. v. Anheuser-Busch Cos., 802 F. Supp. 965, 972–73 
(S.D.N.Y. 1992). See also Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 U.S. 
Dist. LEXIS 64363 (S.D.N.Y. Sept. 6, 2006).



140. Jon A. Krosnick et al., The Impact of “No Opinion” Response Options on Data Quality: Non-
Attitude Reduction or Invitation to Satisfice? 66 Pub. Op. Q. 371 (2002).



141. Krosnick & Presser, supra note 126, at 284.
142. Anheuser-Busch, Inc. v. VIP Prods, LLC, No. 4:08cv0358, 2008 U.S. Dist. LEXIS 82258, 



at *6 (E.D. Mo. Oct. 16, 2008).
143. Krosnick & Presser, supra note 126, at 285.
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in these waters?”144). Closed-ended questions provide the respondent with an 
explicit set of responses from which to choose; the choices may be as simple as 
yes or no (e.g., “Is Colby College coeducational?”145) or as complex as a range of 
alternatives (e.g., “The two pain relievers have (1) the same likelihood of causing 
gastric ulcers; (2) about the same likelihood of causing gastric ulcers; (3) a some-
what different likelihood of causing gastric ulcers; (4) a very different likelihood 
of causing gastric ulcers; or (5) none of the above.”146). When a survey involves 
in-person interviews, the interviewer may show the respondent these choices on 
a showcard that lists them.



Open-ended and closed-ended questions may elicit very different  responses.147 
Most responses are less likely to be volunteered by respondents who are asked 
an open-ended question than they are to be chosen by respondents who are pre-
sented with a closed-ended question. The response alternatives in a closed-ended 
question may remind respondents of options that they would not otherwise con-
sider or which simply do not come to mind as easily.148



The advantage of open-ended questions is that they give the respondent 
fewer hints about expected or preferred answers. Precoded responses on a closed-
ended question, in addition to reminding respondents of options that they might 
not otherwise consider,149 may direct the respondent away from or toward a 
particular response. For example, a commercial reported that in shampoo tests 
with more than 900 women, the sponsor’s product received higher ratings than 



144. A relevant example from Wilhoite v. Olin Corp. is described in McGovern & Lind, supra 
note 31, at 76. 



145. Presidents & Trustees of Colby College v. Colby College–N.H., 508 F.2d 804, 809 (1st 
Cir. 1975). 



146. This question is based on one asked in American Home Products Corp. v. Johnson & 
Johnson, 654 F. Supp. 568, 581 (S.D.N.Y. 1987), that was found to be a leading question by the 
court, primarily because the choices suggested that the respondent had learned about aspirin’s and 
ibuprofen’s relative likelihood of causing gastric ulcers. In contrast, in McNeilab, Inc. v. American 
Home Products Corp., 501 F. Supp. 517, 525 (S.D.N.Y. 1980), the court accepted as nonleading the 
question, “Based only on what the commercial said, would Maximum Strength Anacin contain more 
pain reliever, the same amount of pain reliever, or less pain reliever than the brand you, yourself, 
currently use most often?” 



147. Howard Schuman & Stanley Presser, Question Wording as an Independent Variable in Survey 
Analysis, 6 Soc. Methods & Res. 151 (1977); Schuman & Presser, supra note 134, at 79–112; Converse 
& Presser, supra note 126, at 33. 



148. For example, when respondents in one survey were asked, “What is the most important 
thing for children to learn to prepare them for life?”, 62% picked “to think for themselves” from a list 
of five options, but only 5% spontaneously offered that answer when the question was open-ended. 
Schuman & Presser, supra note 134, at 104–07. An open-ended question presents the respondent with 
a free-recall task, whereas a closed-ended question is a recognition task. Recognition tasks in general 
reveal higher performance levels than recall tasks. Mary M. Smyth et al., Cognition in Action 25 
(1987). In addition, there is evidence that respondents answering open-ended questions may be less 
likely to report some information that they would reveal in response to a closed-ended question when 
that information seems self-evident or irrelevant. 



149. Schwarz & Hippler, supra note 133, at 43. 
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other brands.150 According to a competitor, the commercial deceptively implied 
that each woman in the test rated more than one shampoo, when in fact each 
woman rated only one. To test consumer impressions, a survey might have shown 
the commercial and asked an open-ended question: “How many different brands 
mentioned in the commercial did each of the 900 women try?”151 Instead, the 
survey asked a closed-ended question; respondents were given the choice of 
“one,” “two,” “three,” “four,” or “five or more.” The fact that four of the 
five choices in the closed-ended question provided a response that was greater 
than one implied that the correct answer was probably more than one.152 Note, 
however, that the open-ended question also may suggest that the answer is more 
than one.



By asking “how many different brands,” the question suggests (1) that the 
viewer should have received some message from the commercial about the num-
ber of brands each woman tried and (2) that different brands were tried. Similarly, 
an open-ended question that asks, “[W]hich company or store do you think puts 
out this shirt?” indicates to the respondent that the appropriate answer is the 
name of a company or store. The question would be leading if the respondent 
would have considered other possibilities (e.g., an individual or Webstore) if the 
question had not provided the frame of a company or store.153 Thus, the word-
ing of a question, open-ended or closed-ended, can be leading or non-leading, 
and the degree of suggestiveness of each question must be considered in evaluating 
the objectivity of a survey.



Closed-ended questions have some additional potential weaknesses that arise 
if the choices are not constructed properly. If the respondent is asked to choose 
one response from among several choices, the response chosen will be meaningful 
only if the list of choices is exhaustive—that is, if the choices cover all possible 
answers a respondent might give to the question. If the list of possible choices 
is incomplete, a respondent may be forced to choose one that does not express 
his or her opinion.154 Moreover, if respondents are told explicitly that they are 



150. See Vidal Sassoon, Inc. v. Bristol-Myers Co., 661 F.2d 272, 273 (2d Cir. 1981).
151. This was the wording of the closed-ended question in the survey discussed in Vidal Sassoon, 



661 F.2d at 275–76, without the closed-ended options that were supplied in that survey.
152. Ninety-five percent of the respondents who answered the closed-ended question in the 



plaintiff’s survey said that each woman had tried two or more brands. The open-ended question was 
never asked. Vidal Sassoon, 661 F.2d at 276. Norbert Schwarz, Assessing Frequency Reports of Mundane 
Behaviors: Contributions of Cognitive Psychology to Questionnaire Construction, in Research Methods in 
Personality and Social Psychology 98 (Clyde Hendrick & Margaret S. Clark eds., 1990), suggests that 
respondents often rely on the range of response alternatives as a frame of reference when they are asked 
for frequency judgments. See, e.g., Roger Tourangeau & Tom W. Smith, Asking Sensitive Questions: The 
Impact of Data Collection Mode, Question Format, and Question Context, 60 Pub. Op. Q. 275, 292 (1996). 



153. Smith v. Wal-Mart Stores, Inc, 537 F. Supp. 2d 1302, 1331–32 (N.D. Ga. 2008). 
154. See, e.g., American Home Prods. Corp. v. Johnson & Johnson, 654 F. Supp. 568, 581 



(S.D.N.Y. 1987). 
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not limited to the choices presented, most respondents nevertheless will select an 
answer from among the listed ones.155



One form of closed-ended question format that typically produces some 
distortion is the popular agree/disagree, true/false, or yes/no question. Although 
this format is appealing because it is easy to write and score these questions and 
their responses, the format is also seriously problematic. With its simplicity comes 
acquiescence, “[T]he tendency to endorse any assertion made in a question, 
regardless of its content,” is a systematic source of bias that has produced an infla-
tion effect of 10% across a number of studies.156 Only when control groups or 
control questions are added to the survey design can this question format provide 
reasonable response estimates.157



Although many courts prefer open-ended questions on the ground that they 
tend to be less leading, the value of any open-ended or closed-ended question 
depends on the information it conveys in the question and, in the case of closed-
ended questions, in the choices provided. Open-ended questions are more appro-
priate when the survey is attempting to gauge what comes first to a respondent’s 
mind, but closed-ended questions are more suitable for assessing choices between 
well-identified options or obtaining ratings on a clear set of alternatives.



D.  If Probes Were Used to Clarify Ambiguous or Incomplete 
Answers, What Steps Were Taken to Ensure That the 
Probes Were Not Leading and Were Administered in a 
Consistent Fashion?



When questions allow respondents to express their opinions in their own words, 
some of the respondents may give ambiguous or incomplete answers, or may ask 
for clarification. In such instances, interviewers may be instructed to record any 
answer that the respondent gives and move on to the next question, or they may 
be instructed to probe to obtain a more complete response or clarify the meaning 
of the ambiguous response. They may also be instructed what clarification they 
can provide. In all of these situations, interviewers should record verbatim both 
what the respondent says and what the interviewer says in the attempt to get or 
provide clarification. Failure to record every part of the exchange in the order in 
which it occurs raises questions about the reliability of the survey, because neither 
the court nor the opposing party can evaluate whether the probe affected the 
views expressed by the respondent.



155. See Howard Schuman, Ordinary Questions, Survey Questions, and Policy Questions, 50 Pub. 
Opinion Q. 432, 435–36 (1986). 



156. Jon A. Krosnick, Survey Research, 50 Ann. Rev. Psychol. 537, 552 (1999).
157. See infra Section IV.F.
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If the survey is designed to allow for probes, interviewers must be given 
explicit instructions on when they should probe and what they should say in 
probing.158 Standard probes used to draw out all that the respondent has to say 
(e.g., “Any further thoughts?” “Anything else?” “Can you explain that a little 
more?” Or “Could you say that another way?”) are relatively innocuous and non-
controversial in content, but persistent continued requests for further responses 
to the same or nearly identical questions may convey the idea to the respondent 
that he or she has not yet produced the “right” answer.159 Interviewers should 
be trained in delivering probes to maintain a professional and neutral relation-
ship with the respondent (as they should during the rest of the interview), which 
minimizes any sense of passing judgment on the content of the answers offered. 
Moreover, interviewers should be given explicit instructions on when to probe, 
so that probes are administered consistently. 



A more difficult type of probe to construct and deliver reliably is one that 
requires a substantive question tailored to the answer given by the respondent. 
The survey designer must provide sufficient instruction to interviewers so that 
they avoid giving directive probes that suggest one answer over another. Those 
instructions, along with all other aspects of interviewer training, should be made 
available for evaluation by the court and the opposing party. 



E.  What Approach Was Used to Avoid or Measure Potential 
Order or Context Effects?



The order in which questions are asked on a survey and the order in which 
response alternatives are provided in a closed-ended question can influence the 
answers.160 For example, although asking a general question before a more specific 
question on the same topic is unlikely to affect the response to the specific ques-
tion, reversing the order of the questions may influence responses to the general 
question. As a rule, then, surveys are less likely to be subject to order effects if 
the questions move from the general (e.g., “What do you recall being discussed 



158. Floyd J. Fowler, Jr. & Thomas W. Mangione, Standardized Survey Interviewing: Minimiz-
ing Interviewer-Related Error 41–42 (1990).



159. See, e.g., Johnson & Johnson–Merck Consumer Pharms. Co. v. Rhone-Poulenc Rorer 
Pharms., Inc., 19 F.3d 125, 135 (3d Cir. 1994); American Home Prods. Corp. v. Procter & Gamble 
Co., 871 F. Supp. 739, 748 (D.N.J. 1994). 



160. See Schuman & Presser, supra note 134, at 23, 56–74. Krosnick & Presser, supra note 126, 
at 278–81. In R.J. Reynolds Tobacco Co. v. Loew’s Theatres, Inc., 511 F. Supp. 867, 875 (S.D.N.Y. 
1980), the court recognized the biased structure of a survey that disclosed the tar content of the ciga-
rettes being compared before questioning respondents about their cigarette preferences. Not surpris-
ingly, respondents expressed a preference for the lower tar product. See also E. & J. Gallo Winery v. 
 Pasatiempos Gallo, S.A., 905 F. Supp. 1403, 1409–10 (E.D. Cal. 1994) (court recognized that earlier 
questions referring to playing cards, board or table games, or party supplies, such as confetti, increased 
the likelihood that respondents would include these items in answers to the questions that followed). 
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in the advertisement?”) to the specific (e.g., “Based on your reading of the adver-
tisement, what companies do you think the ad is referring to when it talks about 
rental trucks that average five miles per gallon?”).161



The mode of questioning can influence the form that an order effect takes. 
When respondents are shown response alternatives visually, as in mail surveys and 
other self-administered questionnaires or in face-to-face interviews when respon-
dents are shown a card containing response alternatives, they are more likely to 
select the first choice offered (a primacy effect).162 In contrast, when response 
alternatives are presented orally, as in telephone surveys, respondents are more 
likely to choose the last choice offered (a recency effect).163 Although these effects 
are typically small, no general formula is available that can adjust values to correct 
for order effects, because the size and even the direction of the order effects may 
depend on the nature of the question being asked and the choices being offered. 
Moreover, it may be unclear which order is most appropriate. For example, if 
the respondent is asked to choose between two different products, and there is a 
tendency for respondents to choose the first product mentioned,164 which order 
of presentation will produce the more accurate response?165 To control for order 
effects, the order of the questions and the order of the response choices in a sur-
vey should be rotated,166 so that, for example, one-third of the respondents have 
Product A listed first, one-third of the respondents have Product B listed first, 
and one-third of the respondents have Product C listed first. If the three different 
orders167 are distributed randomly among respondents, no response alternative will 
have an inflated chance of being selected because of its position, and the average 
of the three will provide a reasonable estimate of response level.168



161. This question was accepted by the court in U-Haul Int’l, Inc. v. Jartran, Inc., 522 F. Supp. 
1238, 1249 (D. Ariz. 1981), aff’d, 681 F.2d 1159 (9th Cir. 1982).



162. Krosnick & Presser, supra note 126, at 280.
163. Id. 
164. Similarly, candidates in the first position on the ballot tend to attract extra votes. J.M. 



Miller & Jon A. Krosnick, The Impact of Candidate Name Order on Election Outcomes, 62 Pub. Op. Q. 
291 (1998). 



165. See Rust Env’t & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997) 
(survey did not pass muster in part because of failure to incorporate random rotation of corporate 
names that were the subject of a trademark dispute). 



166. See, e.g. Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 1454, 1465–67 
(D. Kan. 1996) (failure to rotate the order in which the jackets were shown to the consumers led to 
reduced weight for the survey); Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 
U.S. Dist. LEXIS 64363, 2006-2 Trade Cas. (CCH) P75465 (S.D.N.Y. Sept. 6, 2006). 



167. Actually, there are six possible orders of the three alternatives: ABC, ACB, BAC, BCA, 
CAB, and CBA. Thus, the optimal survey design would allocate equal numbers of respondents to 
each of the six possible orders.



168. Although rotation is desirable, many surveys are conducted with no attention to this poten-
tial bias. Because it is impossible to know in the abstract whether a particular question suffers much, 
little, or not at all from an order bias, lack of rotation should not preclude reliance on the answer to 
the question, but it should reduce the weight given to that answer. 
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F.  If the Survey Was Designed to Test a Causal Proposition, 
Did the Survey Include an Appropriate Control Group or 
Question?



Many surveys are designed not simply to describe attitudes or beliefs or reported 
behaviors, but to determine the source of those attitudes or beliefs or behaviors. 
That is, the purpose of the survey is to test a causal proposition. For example, 
how does a trademark or the content of a commercial affect respondents’ percep-
tions or understanding of a product or commercial? Thus, the question is not 
merely whether consumers hold inaccurate beliefs about Product A, but whether 
exposure to the commercial misleads the consumer into thinking that Product A 
is a superior pain reliever. Yet if consumers already believe, before viewing the 
commercial, that Product A is a superior pain reliever, a survey that simply records 
consumers’ impressions after they view the commercial may reflect those preexist-
ing beliefs rather than impressions produced by the commercial.



Surveys that merely record consumer impressions have a limited ability to 
answer questions about the origins of those impressions. The difficulty is that the 
consumer’s response to any question on the survey may be the result of informa-
tion or misinformation from sources other than the trademark the respondent is 
being shown or the commercial he or she has just watched.169 In a trademark sur-
vey attempting to show secondary meaning, for example, respondents were shown 
a picture of the stripes used on Mennen stick deodorant and asked, “[W]hich 
[brand] would you say uses these stripes on their package?”170 The court recog-
nized that the high percentage of respondents selecting “Mennen” from an array 
of brand names may have represented “merely a playback of brand share”;171 that 
is, respondents asked to give a brand name may guess the one that is most familiar, 
generally the brand with the largest market share.172



Some surveys attempt to reduce the impact of preexisting impressions on 
respondents’ answers by instructing respondents to focus solely on the stimulus 
as a basis for their answers. Thus, the survey includes a preface (e.g., “based on 
the commercial you just saw”) or directs the respondent’s attention to the mark 
at issue (e.g., “these stripes on the package”). Such efforts are likely to be only 
partially successful. It is often difficult for respondents to identify accurately the 



169. See, e.g., Procter & Gamble Co. v. Ultreo, Inc., 574 F. Supp. 2d. 339, 351–52 (S.D.N.Y. 
2008) (survey was unreliable because it failed to control for the effect of preexisting beliefs).



170. Mennen Co. v. Gillette Co., 565 F. Supp. 648, 652 (S.D.N.Y. 1983), aff’d, 742 F.2d 1437 
(2d Cir. 1984). To demonstrate secondary meaning, “the [c]ourt must determine whether the mark 
has been so associated in the mind of consumers with the entity that it identifies that the goods sold 
by that entity are distinguished by the mark or symbol from goods sold by others.” Id.



171. Id. 
172. See also Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. 



LEXIS 8049, at *42–44 (W.D. Mich. Apr. 5, 1996). 
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source of their impressions.173 The more routine the idea being examined in the 
survey (e.g., that the advertised pain reliever is more effective than others on 
the market; that the mark belongs to the brand with the largest market share), 
the more likely it is that the respondent’s answer is influenced by (1) preexist-
ing impressions; (2) general expectations about what commercials typically say 
(e.g., the product being advertised is better than its competitors); or (3) guessing, 
rather than by the actual content of the commercial message or trademark being 
evaluated.



It is possible to adjust many survey designs so that causal inferences about 
the effect of a trademark or an allegedly deceptive commercial become clear and 
unambiguous. By adding one or more appropriate control groups, the survey 
expert can test directly the influence of the stimulus.174 In the simplest version 
of such a survey experiment, respondents are assigned randomly to one of two 
conditions.175 For example, respondents assigned to the experimental condition 
view an allegedly deceptive commercial, and respondents assigned to the control 
condition either view a commercial that does not contain the allegedly deceptive 
material or do not view any commercial.176 Respondents in both the experimental 
and control groups answer the same set of questions about the allegedly deceptive 
message. The effect of the commercial’s allegedly deceptive message is evaluated 
by comparing the responses made by the experimental group members with those 
of the control group members. If 40% of the respondents in the experimental 
group responded indicating that they received the deceptive message (e.g., the 
advertised product has fewer calories than its competitor), whereas only 8% of 
the respondents in the control group gave that response, the difference between 
40% and 8% (within the limits of sampling error177) can be attributed only to the 
 allegedly deceptive message. Without the control group, it is not possible to 
determine how much of the 40% is attributable to respondents’ preexisting beliefs 



173. See Richard E. Nisbett & Timothy D. Wilson, Telling More Than We Can Know: Verbal 
Reports on Mental Processes, 84 Psychol. Rev. 231 (1977). 



174. See Shari S. Diamond, Using Psychology to Control Law: From Deceptive Advertising to Criminal 
Sentencing, 13 Law & Hum. Behav. 239, 244–46 (1989); Jacob Jacoby & Constance Small, Applied 
Marketing: The FDA Approach to Defining Misleading Advertising, 39 J. Marketing 65, 68 (1975). See also 
David H. Kaye & David A. Freedman, Reference Guide on Statistics, Section II.A, in this manual. 



175. Random assignment should not be confused with random selection. When respondents 
are assigned randomly to different treatment groups (e.g., respondents in each group watch a differ-
ent commercial), the procedure ensures that within the limits of sampling error the two groups of 
respondents will be equivalent except for the different treatments they receive. Respondents selected 
for a mall intercept study, and not from a probability sample, may be assigned randomly to differ-
ent treatment groups. Random selection, in contrast, describes the method of selecting a sample of 
respondents in a probability sample. See supra Section III.C. 



176. This alternative commercial could be a “tombstone” advertisement that includes only the 
name of the product or a more elaborate commercial that does not include the claim at issue. 



177. For a discussion of sampling error, see David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section IV.A, in this manual. 
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or other background noise (e.g., respondents who misunderstand the question 
or misstate their responses). Both preexisting beliefs and other background noise 
should have produced similar response levels in the experimental and control 
groups. In addition, if respondents who viewed the allegedly deceptive commer-
cial respond differently than respondents who viewed the control commercial, the 
difference cannot be merely the result of a leading question, because both groups 
answered the same question. The ability to evaluate the effect of the wording of a 
particular question makes the control group design particularly useful in assessing 
responses to closed-ended questions,178 which may encourage guessing or par-
ticular responses. Thus, the focus on the response level in a control group design 
is not on the absolute response level, but on the difference between the response 
level of the experimental group and that of the control group.179



In designing a survey-experiment, the expert should select a stimulus for the 
control group that shares as many characteristics with the experimental stimulus 
as possible, with the key exception of the characteristic whose influence is being 
assessed.180 Although a survey with an imperfect control group may provide 
better information than a survey with no control group at all, the choice of an 
appropriate control group requires some care and should influence the weight that 
the survey receives. For example, a control stimulus should not be less attractive 
than the experimental stimulus if the survey is designed to measure how familiar 
the experimental stimulus is to respondents, because attractiveness may affect per-
ceived familiarity.181 Nor should the control stimulus share with the experimental 
stimulus the feature whose impact is being assessed. If, for example, the control 
stimulus in a case of alleged trademark infringement is itself a likely source of 
consumer confusion, reactions to the experimental and control stimuli may not 



178. The Federal Trade Commission has long recognized the need for some kind of control for 
closed-ended questions, although it has not specified the type of control that is necessary. See Stouffer 
Foods Corp., 118 F.T.C. 746, No. 9250, 1994 FTC LEXIS 196, at *31 (Sept. 26, 1994).



179. See, e.g., Cytosport, Inc. v. Vital Pharms., Inc., 617 F. Supp. 2d 1051, 1075–76 (E.D. Cal. 
2009) (net confusion level of 25.4% obtained by subtracting 26.5% in the control group from 51.9% 
in the test group).



180. See, e.g., Skechers USA, Inc. v. Vans, Inc., No. CV-07-01703, 2007 WL 4181677, at 
*8–9 (C.D. Cal. Nov. 20, 2007) (in trade dress infringement case, control stimulus should have 
retained design elements not at issue); Procter & Gamble Pharms., Inc. v. Hoffman-LaRoche, Inc., 
No. 06-Civ-0034, 2006 U.S. Dist. LEXIS 64363, at *87 (S.D.N.Y. Sept. 6, 2006) (in false advertising 
action, disclaimer was inadequate substitute for appropriate control group). 



181. See, e.g., Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., 34 F.3d 
410, 415–16 (7th Cir. 1994) (court recognized that the name “Baltimore Horses” was less attrac-
tive for a sports team than the name “Baltimore Colts.”); see also Reed-Union Corp. v. Turtle Wax, 
Inc., 77 F.3d 909, 912 (7th Cir. 1996) (court noted that one expert’s choice of a control brand with 
a well-known corporate source was less appropriate than the opposing expert’s choice of a control 
brand whose name did not indicate a specific corporate source); Louis Vuitton Malletier v. Dooney 
& Bourke, Inc., 525 F. Supp. 2d 576, 595 (S.D.N.Y. 2007) (underreporting of background “noise” 
likely occurred because handbag used as control was quite dissimilar in shape and pattern to both 
plaintiff and defendant’s bags). 
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differ because both cause respondents to express the same level of confusion.182 In 
an extreme case, an inappropriate control may do nothing more than control for 
the effect of the nature or wording of the survey questions (e.g., acquiescence).183 
That may not be enough to rule out other explanations for different or similar 
responses to the experimental and control stimuli. Finally, it may sometimes be 
appropriate to have more than one control group to assess precisely what is causing 
the response to the experimental stimulus (e.g., in the case of an allegedly decep-
tive ad, whether it is a misleading graph or a misleading claim by the announcer; 
or in the case of allegedly infringing trade dress, whether it is the style of the font 
used or the coloring of the packaging).



Explicit attention to the value of control groups in trademark and deceptive-
advertising litigation is a relatively recent phenomenon, but courts have increas-
ingly come to recognize the central role the control group can play in evaluating 
claims.184 A LEXIS search using Lanham Act and control group revealed only 4 
federal district court cases before 1991 in which surveys with control groups were 
discussed, 16 in the 9 years from 1991 to 1999, and 46 in the 9 years between 
2000 and 2008, a rate of growth that far exceeds the growth in Lanham Act litiga-
tion. In addition, courts in other cases have described or considered surveys using 
control group designs without labeling the comparison group a control group.185 
Indeed, one reason why cases involving surveys with control groups may be 
underrepresented in reported cases is that a survey with a control group produces 



182. See, e.g., Western Publ’g Co. v. Publications Int’l, Ltd., No. 94-C-6803, 1995 U.S. Dist. 
LEXIS 5917, at *45 (N.D. Ill. May 2, 1995) (court noted that the control product was “arguably 
more infringing than” the defendant’s product) (emphasis omitted). See also Classic Foods Int’l Corp. 
v. Kettle Foods, Inc., 2006 U.S. Dist. LEXIS 97200 (C.D. Cal. Mar. 2, 2006); McNeil-PPC, Inc. v. 
Merisant Co., 2004 U.S. Dist. LEXIS 27733 (D.P.R. July 29, 2004).



183. See text accompanying note 156, supra.
184. See, e.g., SmithKline Beecham Consumer Healthcare, L.P. v. Johnson & Johnson-Merck, 



2001 U.S. Dist. LEXIS 7061, at *37 (S.D.N.Y. June 1, 2001) (survey to assess implied falsity of a 
commercial not probative in the absence of a control group); Consumer American Home Prods. Corp. 
v. Procter & Gamble Co., 871 F. Supp. 739, 749 (D.N.J. 1994) (discounting survey results based on 
failure to control for participants’ preconceived notions); ConAgra, Inc. v. Geo. A. Hormel & Co., 
784 F. Supp. 700, 728 (D. Neb. 1992) (“Since no control was used, the . . . study, standing alone, 
must be significantly discounted.”), aff’d, 990 F.2d 368 (8th Cir. 1993).



185. Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., No. 94727-C, 1994 
U.S. Dist. LEXIS 19277, at *10–11 (S.D. Ind. June 27, 1994), aff’d, 34 F.3d 410 (7th Cir. 1994). In 
Indianapolis Colts, the district court described a survey conducted by the plaintiff’s expert in which 
half of the interviewees were shown a shirt with the name “Baltimore CFL Colts” on it and half 
were shown a shirt on which the word “Horses” had been substituted for the word “Colts.” Id. The 
court noted that the comparison of reactions to the horse and colt versions of the shirt made it pos-
sible “to determine the impact from the use of the word ‘Colts.’” Id. at *11. See also Quality Inns 
Int’l, Inc. v. McDonald’s Corp., 695 F. Supp. 198, 218 (D. Md. 1988) (survey revealed confusion 
between McDonald’s and McSleep, but control survey revealed no confusion between McDonald’s 
and McTavish). See also Simon Prop. Group L.P. v. MySimon, Inc., 104 F. Supp. 2d 1033 (S.D. Ind. 
2000) (court criticized the survey design based on the absence of a control that could show that results 
were produced by legally relevant confusion).
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less ambiguous findings, which may lead to a resolution before a preliminary 
injunction hearing or trial occurs. 



A less common use of control methodology is a control question. Rather than 
administering a control stimulus to a separate group of respondents, the survey asks 
all respondents one or more control questions along with the question about the 
product or service at issue. In a trademark dispute, for example, a survey indicated 
that 7.2% of respondents believed that “The Mart” and “K-Mart” were owned by 
the same individuals. The court found no likelihood of confusion based on survey 
evidence that 5.7% of the respondents also thought that “The Mart” and “King’s 
Department Store” were owned by the same source.186



Similarly, a standard technique used to evaluate whether a brand name is 
generic is to present survey respondents with a series of product or service names 
and ask them to indicate in each instance whether they believe the name is a brand 
name or a common name. By showing that 68% of respondents considered Teflon 
a brand name (a proportion similar to the 75% of respondents who recognized 
the acknowledged trademark Jell-O as a brand name, and markedly different from 
the 13% who thought aspirin was a brand name), the makers of Teflon retained 
their trademark.187



Every measure of opinion or belief in a survey reflects some degree of error. 
Control groups and, as a second choice, control questions are the most reliable 
means for assessing response levels against the baseline level of error associated 
with a particular question. 



G.  What Limitations Are Associated with the Mode of Data 
Collection Used in the Survey? 



Three primary methods have traditionally been used to collect survey data: 
(1) in-person interviews, (2) telephone interviews, and (3) mail questionnaires.188 
Recently, in the wake of increasing use of the Internet, researchers have added 
Web-based surveys to their arsenal of tools. Surveys using in-person and telephone 
interviews, too, now regularly rely on computerized data collection.189



186. S.S. Kresge Co. v. United Factory Outlet, Inc., 598 F.2d 694, 697 (1st Cir. 1979). Note 
that the aggregate percentages reported here do not reveal how many of the same respondents were 
confused by both names, an issue that may be relevant in some situations. See Joseph L. Gastwirth, 
Reference Guide on Survey Research, 36 Jurimetrics J. 181, 187–88 (1996) (review essay). 



187. E.I. du Pont de Nemours & Co. v. Yoshida Int’l, Inc., 393 F. Supp. 502, 526–27 & n.54 
(E.D.N.Y. 1975); see also Donchez v. Coors Brewing Co., 392 F.3d 1211, 1218 (10th Cir. 2004) 
(respondents evaluated eight brand and generic names in addition to the disputed name). A similar 
approach is used in assessing secondary meaning.



188. Methods also may be combined, as when the telephone is used to “screen” for eligible 
respondents, who then are invited to participate in an in-person interview. 



189. Wright & Marsden, supra note 1, at 13–14.
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The interviewer conducting a computer-assisted interview (CAI), whether by 
telephone (CATI) or face-to-face (CAPI), follows the computer-generated script 
for the interview and enters the respondent’s answers as the interview proceeds. 
A primary advantage of CATI and other CAI procedures is that skip patterns can 
be built into the program. If, for example, the respondent answers yes when asked 
whether she has ever been the victim of a burglary, the computer will generate 
further questions about the burglary; if she answers no, the program will automati-
cally skip the followup burglary questions. Interviewer errors in following the skip 
patterns are therefore avoided, making CAI procedures particularly valuable when 
the survey involves complex branching and skip patterns.190 CAI procedures also 
can be used to control for order effects by having the program rotate the order in 
which the questions or choices are presented.191



Recent innovations in CAI procedures include audio computer-assisted self-
interviewing (ACASI) in which the respondent listens to recorded questions 
over the telephone or reads questions from a computer screen while listening to 
recorded versions of them through headphones. The respondent then answers 
verbally or on a keypad. ACASI procedures are particularly useful for collecting 
sensitive information (e.g., illegal drug use and other HIV risk behavior).192



All CAI procedures require additional planning to take advantage of the 
potential for improvements in data quality. When a CAI protocol is used in a sur-
vey presented in litigation, the party offering the survey should supply for inspec-
tion the computer program that was used to generate the interviews. Moreover, 
CAI procedures do not eliminate the need for close monitoring of interviews 
to ensure that interviewers are accurately reading the questions in the interview 
protocol and accurately entering the respondent’s answers.



The choice of any data collection method for a survey should be justified by 
its strengths and weaknesses. 



1. In-person interviews



Although costly, in-person interviews generally are the preferred method of data 
collection, especially when visual materials must be shown to the respondent 
under controlled conditions.193 When the questions are complex and the inter-
viewers are skilled, in-person interviewing provides the maximum opportunity to 



190. Willem E. Saris, Computer-Assisted Interviewing 20, 27 (1991). 
191. See, e.g., Intel Corp. v. Advanced Micro Devices, Inc., 756 F. Supp. 1292, 1296–97 (N.D. 



Cal. 1991) (survey designed to test whether the term 386 as applied to a microprocessor was generic 
used a CATI protocol that tested reactions to five terms presented in rotated order). 



192. See, e.g., N. Galai et al., ACASI Versus Interviewer-Administered Questionnaires for Sensitive 
Risk Behaviors: Results of a Cross-Over Randomized Trial Among Injection Drug Users (abstract, 2004), 
available at http://gateway.nlm.nih.gov/MeetingAbstracts/ma?f=102280272.html.



193. A mail survey also can include limited visual materials but cannot exercise control over 
when and how the respondent views them. 
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clarify or probe. Unlike a mail survey, both in-person and telephone interviews 
have the capability to implement complex skip sequences (in which the respon-
dent’s answer determines which question will be asked next) and the power to 
control the order in which the respondent answers the questions. Interviewers also 
can directly verify who is completing the survey, a check that is unavailable in mail 
and Web-based surveys. As described infra Section V.A, appropriate interviewer 
training, as well as monitoring of the implementation of interviewing, is necessary 
if these potential benefits are to be realized. Objections to the use of in-person 
interviews arise primarily from their high cost or, on occasion, from evidence of 
inept or biased interviewers. In-person interview quality in recent years has been 
assisted by technology. Using computer-assisted personal interviewing (CAPI), the 
interviewer reads the questions off the screen of a laptop computer and then enters 
responses directly.194 This support makes it easier to follow complex skip patterns 
and to promptly submit results via the Internet to the survey center.



2. Telephone interviews



Telephone surveys offer a comparatively fast and lower-cost alternative to in-person 
surveys and are particularly useful when the population is large and geographically 
dispersed. Telephone interviews (unless supplemented with mailed or e-mailed 
materials) can be used only when it is unnecessary to show the respondent any 
visual materials. Thus, an attorney may present the results of a telephone survey 
of jury-eligible citizens in a motion for a change of venue in order to provide 
evidence that community prejudice raises a reasonable suspicion of potential jury 
bias.195 Similarly, potential confusion between a restaurant called McBagel’s and the 
McDonald’s fast-food chain was established in a telephone survey. Over objections 
from defendant McBagel’s that the survey did not show respondents the defendant’s 
print advertisements, the court found likelihood of confusion based on the sur-
vey, noting that “by soliciting audio responses[, the telephone survey] was closely 
related to the radio advertising involved in the case.”196 In contrast, when words 
are not sufficient because, for example, the survey is assessing reactions to the trade 



194. Wright & Marsden, supra note 1, at 13.
195. See, e.g., State v. Baumruk, 85 S.W.3d 644 (Mo. 2002). (overturning the trial court’s 



decision to ignore a survey that found about 70% of county residents remembered the shooting that 
led to the trial and that of those who had heard about the shooting, 98% believed that the defendant 
was either definitely guilty or probably guilty); State v. Erickstad, 620 N.W.2d 136, 140 (N.D. 2000) 
(denying change of venue motion based on media coverage, concluding that “defendants [need to] 
submit qualified public opinion surveys, other opinion testimony, or any other evidence demonstrat-
ing community bias caused by the media coverage”). For a discussion of surveys used in motions for 
change of venue, see Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental Research 
Methods in Litigation, Part II, 40 Rutgers L. Rev. 467, 470–74 (1988); National Jury Project, Jurywork: 
Systematic Techniques (2d ed. 2008). 



196. McDonald’s Corp. v. McBagel’s, Inc., 649 F. Supp. 1268, 1278 (S.D.N.Y. 1986). 
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dress or packaging of a product that is alleged to promote confusion, a telephone 
survey alone does not offer a suitable vehicle for questioning respondents.197



In evaluating the sampling used in a telephone survey, the trier of fact should 
consider:



1. Whether (when prospective respondents are not business personnel) some 
form of random-digit dialing198 was used instead of or to supplement 
telephone numbers obtained from telephone directories, because a high 
percentage of all residential telephone numbers in some areas may be 
unlisted;199 



2. Whether any attempt was made to include cell phone users, particularly 
the growing subpopulation of individuals who rely solely on cell phones 
for telephone services;200



3. Whether the sampling procedures required the interviewer to sample 
within the household or business, instead of allowing the interviewer 
to administer the survey to any qualified individual who answered the 
telephone;201 and



4. Whether interviewers were required to call back multiple times at several 
different times of the day and on different days to increase the likelihood 
of contacting individuals or businesses with different schedules.202



197. See Thompson Med. Co. v. Pfizer Inc., 753 F.2d 208 (2d Cir. 1985); Incorporated Publ’g 
Corp. v. Manhattan Magazine, Inc., 616 F. Supp. 370 (S.D.N.Y. 1985), aff’d without op., 788 F.2d 3 
(2d Cir. 1986). 



198. Random-digit dialing provides coverage of households with both listed and unlisted tele-
phone numbers by generating numbers at random from the sampling frame of all possible telephone 
numbers. James M. Lepkowski, Telephone Sampling Methods in the United States, in Telephone Survey 
Methodology 81–91 (Robert M. Groves et al. eds., 1988). 



199. Studies comparing listed and unlisted household characteristics show some important dif-
ferences. Id. at 76. 



200. According to a 2009 study, an estimated 26.5% of households cannot be reached by landline 
surveys, because 2.0% have no phone service and 24.5% have only a cell phone. Stephen J. Blumberg 
& Julian V. Luke, Wireless Substitution: Early Release of Estimates Based on the National Health 
Interview Survey, July–December 2009 (2010), available at http://www.cdc.gov/nchs/data/nhis/
earlyrelease/wireless201005.pdf. People who can be reached only by cell phone tend to be younger 
and are more likely to be African American or Hispanic and less likely to be married or to own their 
home than individuals reachable on a landline. Although at this point, the effect on estimates from 
landline-only telephone surveys appears to be minimal on most topics, on some issues (e.g., voter reg-
istration) and within the population of young adults, the gap may warrant consideration. Scott Keeter 
et al., What’s Missing from National RDD Surveys? The Impact of the Growing Cell-Only Population, Paper 
presented at the 2007 Conference of AAPOR, May 2007.



201. This is a consideration only if the survey is sampling individuals. If the survey is seeking 
information on the household, more than one individual may be able to answer questions on behalf 
of the household. 



202. This applied equally to in-person interviews.
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Telephone surveys that do not include these procedures may not provide 
precise measures of the characteristics of a representative sample of respondents, 
but may be adequate for providing rough approximations. The vulnerability of 
the survey depends on the information being gathered. More elaborate procedures 
are advisable for achieving a representative sample of respondents if the survey 
instrument requests information that is likely to differ for individuals with listed 
telephone numbers versus individuals with unlisted telephone numbers, individu-
als rarely at home versus those usually at home, or groups who are more versus 
less likely to rely exclusively on cell phones.



The report submitted by a survey expert who conducts a telephone survey 
should specify:



1. The procedures that were used to identify potential respondents, including 
both the procedures used to select the telephone numbers that were called 
and the procedures used to identify the qualified individual to question), 



2. The number of telephone numbers for which no contact was made; and 
3. The number of contacted potential respondents who refused to participate 



in the survey.203



Like CAPI interviewing,204 computer-assisted telephone interviewing (CATI) 
facilitates the administration and data entry of large-scale surveys.205 A computer 
protocol may be used to generate and dial telephone numbers as well as to guide 
the interviewer. 



3. Mail questionnaires 



In general, mail surveys tend to be substantially less costly than both in-person and 
telephone surveys.206 Response rates tend to be lower for self-administered mail sur-
veys than for telephone or face-to-face surveys, but higher than for their Web-based 
equivalents.207 Procedures that raise response rates include multiple mailings, highly 
personalized communications, prepaid return envelopes, incentives or gratuities, 
assurances of confidentiality, first-class outgoing postage, and followup reminders.208



203. Additional disclosure and reporting features applicable to surveys in general are described 
in Section VII.B, infra.



204. See text accompanying note 194, supra.
205. See Roger Tourangeau et al., The Psychology of Survey Response 289 (2000); Saris, supra 



note 190. 
206. See Chase H. Harrison, Mail Surveys and Paper Questionnaires, in Handbook of Survey 



Research, supra note 1, at 498, 499. 
207. See Mick Couper et al., A Comparison of Mail and E-Mail for a Survey of Employees in Federal 



Statistical Agencies, 15 J. Official Stat. 39 (1999); Mick Couper, Web Surveys: A Review of Issues and 
Approaches 464, 473 (2001).



208. See, e.g., Richard J. Fox et al., Mail Survey Response Rate: A Meta-Analysis of Selected 
Techniques for Inducing Response, 52 Pub. Op. Q. 467, 482 (1988); Kenneth D. Hopkins & Arlen R. 
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A mail survey will not produce a high rate of return unless it begins with an 
accurate and up-to-date list of names and addresses for the target population. Even 
if the sampling frame is adequate, the sample may be unrepresentative if some 
individuals are more likely to respond than others. For example, if a survey targets 
a population that includes individuals with literacy problems, these individuals will 
tend to be underrepresented. Open-ended questions are generally of limited value 
on a mail survey because they depend entirely on the respondent to answer fully 
and do not provide the opportunity to probe or clarify unclear answers. Similarly, 
if eligibility to answer some questions depends on the respondent’s answers to 
previous questions, such skip sequences may be difficult for some respondents 
to follow. Finally, because respondents complete mail surveys without supervision, 
survey personnel are unable to prevent respondents from discussing the questions 
and answers with others before completing the survey and to control the order in 
which respondents answer the questions. Although skilled design of questionnaire 
format, question order, and the appearance of the individual pages of a survey can 
minimize these problems,209 if it is crucial to have respondents answer questions in 
a particular order, a mail survey cannot be depended on to provide adequate data.



4. Internet surveys 



A more recent innovation in survey technology is the Internet survey in which 
potential respondents are contacted and their responses are collected over the 
Internet. Internet surveys in principle can reduce substantially the cost of reach-
ing potential respondents. Moreover, they offer some of the advantages of in-
person interviews by enabling the respondent to view pictures, videos, and lists 
of response choices on the computer screen during the survey. A further advan-
tage is that whenever a respondent answers questions presented on a computer 
screen, whether over the Internet or in a dedicated facility, the survey can build 
in a variety of controls. In contrast to a mail survey in which the respondent can 
examine and/or answer questions out of order and may mistakenly skip questions, 
a computer-administered survey can control the order in which the questions are 
displayed so that the respondent does not see a later question before answering 
an earlier one and so that the respondent cannot go back to change an answer 
previously given to an earlier question in light of the questions that follow it. 
The order of the questions or response options can be rotated easily to control 
for order effects. In addition, the structure permits the survey to remind, or even 
require, the respondent to answer a question before the next question is presented. 
One advantage of computer-administered surveys over interviewer-administered 



Gullickson, Response Rates in Survey Research: A Meta-Analysis of the Effects of Monetary Gratuities, 61 J. 
Experimental Educ. 52, 54–57, 59 (1992); Eleanor Singer et al., Confidentiality Assurances and Response: 
A Quantitative Review of the Experimental Literature, 59 Pub. Op. Q. 66, 71 (1995); see generally Don A. 
Dillman, Internet Mail and Mixed-Mode Surveys: The Tailored Design Method (3d ed. 2009).



209. Dilman, supra note 208, at 151–94.
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surveys is that they eliminate interviewer error because the computer presents the 
questions and the respondent records her own answers.



Internet surveys do have limitations, and many questions remain about the 
extent to which those limitations impair the quality of the data they provide. A 
key potential limitation is that respondents accessible over the Internet may not 
fairly represent the relevant population whose responses the survey was designed 
to measure. Although Internet access has not approached the 95% penetration 
achieved by the telephone, the proportion of individuals with Internet access has 
grown at a remarkable rate, as has the proportion of individuals who regularly 
use a computer. For example, according to one estimate, use of the Internet 
among adults jumped from 22% in 1997 to 60% in 2003.210 Despite this rapid 
expansion, a digital divide still exists, so that the “have-nots” are less likely to be 
represented in surveys that depend on Internet access. The effect of this divide on 
survey results will depend on the population the survey is attempting to capture. 
For example, if the target population consists of computer users, any bias from 
systematic underrepresentation is likely to be minimal. In contrast, if the target 
population consists of owners of television sets, a proportion of whom may not 
have Internet access, significant bias is more likely. The trend toward greater 
access to the Internet is likely to continue, and the issue of underrepresentation 
may disappear in time. At this point, a party presenting the results of a Web-based 
survey should be prepared to provide evidence on how coverage limitations may 
have affected the pattern of survey results.



Even if noncoverage error is not a significant concern, courts evaluating a 
Web-based survey must still determine whether the sampling approach is ade-
quate. That evaluation will depend on the type of Internet survey involved, 
because Web-based surveys vary in fundamental ways.



At one extreme is the list-based Web survey. This Web survey is sent to a 
closed set of potential respondents drawn from a list that consists of the e-mail 
addresses of the target individuals (e.g., all students at a university or employees at 
a company where each student or employee has a known e-mail address).



At the other extreme is the self-selected Web survey in which Web users in 
general, or those who happen to visit a particular Web site, are invited to express 
their views on a topic and they participate simply by volunteering. Whereas the 
list-based survey enables the researcher to evaluate response rates and often to assess 
the representativeness of respondents on a variety of characteristics, the self-selected 
Web survey provides no information on who actually participates or how represen-
tative the participants are. Thus, it is impossible to evaluate nonresponse error or 
even participation rates. Moreover, participants are very likely to self-select on the 
basis of the nature of the topic. These self-selected pseudosurveys resemble reader 
polls published in magazines and do not meet standard criteria for legitimate surveys 



210. Jennifer C. Day et al., Computer and Internet Use in the United States: 2003, 8–9 (U.S. 
Census Bureau 2005). 
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admissible in court.211 Occasionally, proponents of such polls tout the large number 
of respondents as evidence of the weight the results should be given, but the size 
of the sample cannot cure the likely participation bias in such voluntary polls.212



Between these two extremes is a large category of Web-based survey 
approaches that researchers have developed to address concerns about sampling 
bias and nonresponse error. For example, some approaches create a large database 
of potential participants by soliciting volunteers through appeals on well-traveled 
sites.213 Based on the demographic data collected from those who respond to the 
appeals, a sample of these panel members are asked to participate in a particular 
survey by invitation only. Responses are weighted to reduce selection bias.214 An 
expert presenting the results from such a survey should be prepared to explain why 
the particular weighting approach can be relied upon to achieve that purpose.215



Another approach that is more costly uses probability sampling from the initial 
contact with a potential respondent. Potential participants are initially contacted 
by telephone using random-digit dialing procedures. Those who lack Internet 
access are provided with the technology to participate. Members from the panel 
are then invited to participate in a particular survey, and the researchers know 
the characteristics of participants and nonparticipants from the initial telephone 
contact.216 For all surveys that rely on preselected panels, whether nonrandomly 
or randomly selected, questions have been raised about panel conditioning (i.e., 
the effect of having participants in earlier surveys respond to later surveys) and the 
relatively low rate of response to survey invitations. An expert presenting results 
from a Web-based survey should be prepared to address these issues and to discuss 
how they may have affected the results.



Finally, the recent proliferation of Internet surveys has stimulated a growing 
body of research on the influence of formatting choices in Web surveys. Evidence 
from this research indicates that formatting decisions can significantly affect the 
quality of survey responses.217



211. See, e.g., Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007) 
(report on results from AOL “instant poll” excluded). 



212. See, e.g., Couper (2001), supra note 207, at 480–81 (a self-selected Web survey conducted 
by the National Geographic Society through its Web site attracted 50,000 responses; a comparison 
of the Canadian respondents with data from the Canadian General Social Survey telephone survey 
conducted using random-digit dialing showed marked differences on a variety of response measures).



213. See, e.g., Ecce Panis, Inc. v. Maple Leaf Bakery, Inc. 2007 U.S. Dist. LEXIS 85780 (D. 
Ariz. Nov. 7, 2007).



214. See, e.g., Philip Morris USA, Inc. v. Otamedia Limited, 2005 U.S. Dist. LEXIS 1259 
(S.D.N.Y. Jan. 28, 2005).



215. See, e.g., A&M Records, Inc. v. Napster, Inc. 2000 WL 1170106 (N.D. Cal. Aug. 10, 
2000) (court refused to rely on results from Internet panel survey when expert presenting the results 
showed lack of familiarity with panel construction and weighting methods).



216. See, e.g., Price v. Philip Morris, Inc., 219 Ill. 2d 182, 848 N.E.2d 1 (2005).
217. See, e.g., Mick P. Couper et al., What They See Is What We Get: Response Options for Web 



Surveys, 22 Soc. Sci. Computer Rev. 111 (2004) (comparing order effects with radio button and 
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A final approach to data collection does not depend on a single mode, but 
instead involves a mixed-mode approach. By combining modes, the survey design 
may increase the likelihood that all sampling members of the target population 
will be contacted. For example, a person without a landline may be reached by 
mail or e-mail. Similarly, response rates may be increased if members of the target 
population are more likely to respond to one mode of contact versus another. For 
example, a person unwilling to be interviewed by phone may respond to a written 
or e-mail contact. If a mixed-mode approach is used, the questions and structure 
of the questionnaires are likely to differ across modes, and the expert should be 
prepared to address the potential impact of mode on the answers obtained.218 



V. Surveys Involving Interviewers
A. Were the Interviewers Appropriately Selected and Trained? 
A properly defined population or universe, a representative sample, and clear and 
precise questions can be depended on to produce trustworthy survey results only if 
“sound interview procedures were followed by competent interviewers.”219 Prop-
erly trained interviewers receive detailed written instructions on everything they 
are to say to respondents, any stimulus materials they are to use in the survey, and 
how they are to complete the interview form. These instructions should be made 
available to the opposing party and to the trier of fact. Thus, interviewers should 
be told, and the interview form on which answers are recorded should indicate, 
which responses, if any, are to be read to the respondent. Moreover, inter viewers 
should be instructed to record verbatim the respondent’s answers, to indicate 
explicitly whenever they repeat a question to the respondent, and to record any 
statements they make to or supplementary questions they ask the respondent.



Interviewers require training to ensure that they are able to follow directions 
in administering the survey questions. Some training in general interviewing 
techniques is required for most interviews (e.g., practice in pausing to give the 
respondent enough time to answer and practice in resisting invitations to express 
the interviewer’s beliefs or opinions). Although procedures vary, there is evidence 
that interviewer performance suffers with less than a day of training in general 
interviewing skills and techniques for new interviewers.220



drop-box formats); Andy Peytchev et al., Web Survey Design: Paging Versus Scrolling, 70 Pub. Op. Q. 
212 (2006) (comparing the effects of presenting survey questions in a multitude of short pages or in 
long scrollable pages).



218. Don A. Dillman & Benjamin L. Messer, Mixed-Mode Surveys, in Wright & Marsden, supra 
note 1, at 550, 553.



219. Toys “R” Us, Inc. v. Canarsie Kiddie Shop, Inc., 559 F. Supp. 1189, 1205 (E.D.N.Y. 1983). 
220. Fowler & Mangione, supra note 158, at 117; Nora Cate Schaeffer et al., Interviewers and 



Interviewing, in Handbook of Survey Research, supra note 1, at 437, 460. 
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The more complicated the survey instrument is, the more training and 
experience the interviewers require. Thus, if the interview includes a skip pat-
tern (where, e.g., Questions 4–6 are asked only if the respondent says yes to 
Question 3, and Questions 8–10 are asked only if the respondent says no to Ques-
tion 3), interviewers must be trained to follow the pattern. Note, however, that 
in surveys conducted using CAPI or CATI procedures, the interviewer will be 
guided by the computer used to administer the questionnaire.



If the questions require specific probes to clarify ambiguous responses, inter-
viewers must receive instruction on when to use the probes and what to say. In 
some surveys, the interviewer is responsible for last-stage sampling (i.e., selecting 
the particular respondents to be interviewed), and training is especially crucial to 
avoid interviewer bias in selecting respondents who are easiest to approach or 
easiest to find.



Training and instruction of interviewers should include directions on the 
circumstances under which interviews are to take place (e.g., question only one 
respondent at a time outside the hearing of any other respondent). The trust-
worthiness of a survey is questionable if there is evidence that some interviews 
were conducted in a setting in which respondents were likely to have been 
distracted or in which others could overhear. Such evidence of careless adminis-
tration of the survey was one ground used by a court to reject as inadmissible a 
survey that purported to demonstrate consumer confusion.221



Some compromises may be accepted when surveys must be conducted swiftly. 
In trademark and deceptive advertising cases, the plaintiff’s usual request is for a 
preliminary injunction, because a delay means irreparable harm. Nonetheless, 
careful instruction and training of interviewers who administer the survey, as well 
as monitoring and validation to ensure quality control,222 and complete disclosure 
of the methods used for all of the procedures followed are crucial elements that, if 
compromised, seriously undermine the trustworthiness of any survey.



B.  What Did the Interviewers Know About the Survey and Its 
Sponsorship? 



One way to protect the objectivity of survey administration is to avoid telling 
interviewers who is sponsoring the survey. Interviewers who know the identity 
of the survey’s sponsor may affect results inadvertently by communicating to 
respondents their expectations or what they believe are the preferred responses of 
the survey’s sponsor. To ensure objectivity in the administration of the survey, it is 
standard interview practice in surveys conducted for litigation to do double-blind 



221. Toys “R” Us, 559 F. Supp. at 1204 (some interviews apparently were conducted in a 
bowling alley; some interviewees waiting to be interviewed overheard the substance of the interview 
while they were waiting).



222. See Section V.C, infra.
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research whenever possible: Both the interviewer and the respondent are blind 
to the sponsor of the survey and its purpose. Thus, the survey instrument should 
provide no explicit or implicit clues about the sponsorship of the survey or the 
expected responses. Explicit clues could include a sponsor’s letterhead appearing 
on the survey; implicit clues could include reversing the usual order of the yes and 
no response boxes on the interviewer’s form next to a crucial question, thereby 
potentially increasing the likelihood that no will be checked.223



Nonetheless, in some surveys (e.g., some government surveys), disclosure of 
the survey’s sponsor to respondents (and thus to interviewers) is required. Such 
surveys call for an evaluation of the likely biases introduced by interviewer or 
respondent awareness of the survey’s sponsorship. In evaluating the consequences 
of sponsorship awareness, it is important to consider (1) whether the sponsor has 
views and expectations that are apparent and (2) whether awareness is confined to 
the interviewers or involves the respondents. For example, if a survey concerning 
attitudes toward gun control is sponsored by the National Rifle Association, it is 
clear that responses opposing gun control are likely to be preferred. In contrast, 
if the survey on gun control attitudes is sponsored by the Department of Justice, 
the identity of the sponsor may not suggest the kinds of responses the sponsor 
expects or would find acceptable.224 When interviewers are well trained, their 
awareness of sponsorship may be a less serious threat than respondents’ aware-
ness. The empirical evidence for the effects of interviewers’ prior expectations on 
respondents’ answers generally reveals modest effects when the interviewers are 
well trained.225



 



C.  What Procedures Were Used to Ensure and Determine That 
the Survey Was Administered to Minimize Error and Bias?



Three methods are used to ensure that the survey instrument was implemented 
in an unbiased fashion and according to instructions. The first, monitoring the 
interviews as they occur, is done most easily when telephone surveys are used. 
A supervisor listens to a sample of interviews for each interviewer. Field settings 
make monitoring more difficult, but evidence that monitoring has occurred pro-
vides an additional indication that the survey has been reliably implemented. Some 



223. See Centaur Communications, Ltd. v. A/S/M Communications, Inc., 652 F. Supp. 1105, 
1111 n.3 (S.D.N.Y. 1987) (pointing out that reversing the usual order of response choices, yes or no, 
to no or yes may confuse interviewers as well as introduce bias), aff’d, 830 F.2d 1217 (2d Cir. 1987). 



224. See, e.g., Stanley Presser et al., Survey Sponsorship, Response Rates, and Response Effects, 73 
Soc. Sci. Q. 699, 701 (1992) (different responses to a university-sponsored telephone survey and a 
newspaper-sponsored survey for questions concerning attitudes toward the mayoral primary, an issue 
on which the newspaper had taken a position).



225. See, e.g., Seymour Sudman et al., Modest Expectations: The Effects of Interviewers’ Prior Expecta-
tions on Responses, 6 Soc. Methods & Res. 171, 181 (1977). 
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monitoring systems, both telephone and field, now use recordings, procedures that 
may require permission from respondents.



Second, validation of interviews occurs when respondents in a sample are 
recontacted to ask whether the initial interviews took place and to determine 
whether the respondents were qualified to participate in the survey. Validation 
callbacks may also collect data on a few key variables to confirm that the correct 
respondent has been interviewed. The standard procedure for validation of in-
person interviews is to telephone a random sample of about 10% to 15% of the 
respondents.226 Some attempts to reach the respondent will be unsuccessful, and 
occasionally a respondent will deny that the interview took place even though it 
did. Because the information checked is typically limited to whether the interview 
took place and whether the respondent was qualified, this validation procedure does 
not determine whether the initial interview as a whole was conducted properly. 
Nonetheless, this standard validation technique warns interviewers that their work 
is being checked and can detect gross failures in the administration of the survey. In 
computer-assisted interviews, further validation information can be obtained from 
the timings that can be automatically recorded when an interview occurs.



A third way to verify that the interviews were conducted properly is to exam-
ine the work done by each individual interviewer. By reviewing the interviews 
and individual responses recorded by each interviewer and comparing patterns 
of response across interviewers, researchers can identify any response patterns or 
inconsistencies that warrant further investigation.



When a survey is conducted at the request of a party for litigation rather than 
in the normal course of business, a heightened standard for validation checks may 
be appropriate. Thus, independent validation of a random sample of interviews by 
a third party rather than by the field service that conducted the interviews increases 
the trustworthiness of the survey results.227 



VI. Data Entry and Grouping of Responses
A.  What Was Done to Ensure That the Data Were Recorded 



Accurately?
Analyzing the results of a survey requires that the data obtained on each sampled 
element be recorded, edited, and often coded before the results can be tabulated 



226. See, e.g., Davis v. Southern Bell Tel. & Tel. Co., No. 89-2839, 1994 U.S. Dist. LEXIS 
13257, at *16 (S.D. Fla. Feb. 1, 1994); National Football League Properties, Inc. v. New Jersey Giants, 
Inc., 637 F. Supp. 507, 515 (D.N.J. 1986).



227. In Rust Environment & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997), 
the court criticized a survey in part because it “did not comport with accepted practice for independent 
validation of the results.” 
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and processed. Procedures for data entry should include checks for completeness, 
checks for reliability and accuracy, and rules for resolving inconsistencies. Accurate 
data entry is maximized when responses are verified by duplicate entry and com-
parison, and when data-entry personnel are unaware of the purposes of the survey. 



B.  What Was Done to Ensure That the Grouped Data Were 
Classified Consistently and Accurately? 



Coding of answers to open-ended questions requires a detailed set of instructions 
so that decision standards are clear and responses can be scored consistently and 
accurately. Two trained coders should independently score the same responses 
to check for the level of consistency in classifying responses. When the criteria 
used to categorize verbatim responses are controversial or allegedly inappropriate, 
those criteria should be sufficiently clear to reveal the source of disagreements. In 
all cases, the verbatim responses should be available so that they can be recoded 
using alternative criteria.228



VII.  Disclosure and Reporting 
A.  When Was Information About the Survey Methodology 



and Results Disclosed? 
Objections to the definition of the relevant population, the method of selecting 
the sample, and the wording of questions generally are raised for the first time 
when the results of the survey are presented. By that time it is often too late to 
correct methodological deficiencies that could have been addressed in the plan-
ning stages of the survey. The plaintiff in a trademark case229 submitted a set of 
proposed survey questions to the trial judge, who ruled that the survey results 



228. See, e.g., Revlon Consumer Prods. Corp. v. Jennifer Leather Broadway, Inc., 858 F. Supp. 
1268, 1276 (S.D.N.Y. 1994) (inconsistent scoring and subjective coding led court to find survey so 
unreliable that it was entitled to no weight), aff’d, 57 F.3d 1062 (2d Cir. 1995); Rock v.  Zimmerman, 
959 F.2d 1237, 1253 n.9 (3d Cir. 1992) (court found that responses on a change-of-venue survey 
incorrectly categorized respondents who believed the defendant was insane as believing he was 
guilty); Coca-Cola Co. v. Tropicana Prods., Inc., 538 F. Supp. 1091, 1094–96 (S.D.N.Y.) (plaintiff’s 
expert stated that respondents’ answers to the open-ended questions revealed that 43% of respondents 
thought Tropicana was portrayed as fresh squeezed; the court’s own tabulation found no more than 
15% believed this was true), rev’d on other grounds, 690 F.2d 312 (2d Cir. 1982); see also Cumberland 
Packing Corp. v. Monsanto Co., 140 F. Supp. 2d 241 (E.D.N.Y. 2001) (court examined verbatim 
responses that respondents gave to arrive at a confusion level substantially lower than the level reported 
by the survey expert).



229. Union Carbide Corp. v. Ever-Ready, Inc., 392 F. Supp. 280 (N.D. Ill. 1975), rev’d, 531 
F.2d 366 (7th Cir. 1976).
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would be admissible at trial while reserving the question of the weight the evi-
dence would be given.230 The Seventh Circuit called this approach a commend-
able procedure and suggested that it would have been even more desirable if the 
parties had “attempt[ed] in good faith to agree upon the questions to be in such 
a survey.”231



The Manual for Complex Litigation, Second, recommended that parties be 
required, “before conducting any poll, to provide other parties with an outline of 
the proposed form and methodology, including the particular questions that will 
be asked, the introductory statements or instructions that will be given, and other 
controls to be used in the interrogation process.”232 The parties then were encour-
aged to attempt to resolve any methodological disagreements before the survey 
was conducted.233 Although this passage in the second edition of the Manual has 
been cited with apparent approval,234 the prior agreement that the Manual rec-
ommends has occurred rarely, and the Manual for Complex Litigation, Fourth, 
 recommends, but does not advocate requiring, prior disclosure and discussion of 
survey plans.235 As the Manual suggests, however, early disclosure can enable the 
parties to raise prompt objections that may permit corrective measures to be taken 
before a survey is completed.236



Rule 26 of the Federal Rules of Civil Procedure requires extensive disclosure 
of the basis of opinions offered by testifying experts. However, Rule 26 does 
not produce disclosure of all survey materials, because parties are not obligated 
to disclose information about nontestifying experts. Parties considering whether 
to commission or use a survey for litigation are not obligated to present a survey 
that produces unfavorable results. Prior disclosure of a proposed survey instrument 
places the party that ultimately would prefer not to present the survey in the posi-
tion of presenting damaging results or leaving the impression that the results are 
not being presented because they were unfavorable. Anticipating such a situation, 



230. Before trial, the presiding judge was appointed to the court of appeals, and so the case was 
tried by another district court judge



231. Union Carbide, 531 F.2d at 386. More recently, the Seventh Circuit recommended filing 
a motion in limine, asking the district court to determine the admissibility of a survey based on an 
examination of the survey questions and the results of a preliminary survey before the party undertakes 
the expense of conducting the actual survey. Piper Aircraft Corp. v. Wag-Aero, Inc., 741 F.2d 925, 
929 (7th Cir. 1984). On one recent occasion, the parties jointly developed a survey administered by 
a neutral third-party survey firm. Scott v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 
2008) (survey design, including multiple pretests, negotiated with the help of the magistrate judge).



232. MCL 2d, supra note 16, § 21.484. 
233. See id.
234. See, e.g., National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 



507, 514 n.3 (D.N.J. 1986).
235. MCL 4th, supra note 16, § 11.493 (“including the specific questions that will be asked, 



the introductory statements or instructions that will be given, and other controls to be used in the 
interrogation process.”). 



236. See id. 
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parties do not decide whether an expert will testify until after the results of the 
survey are available.



Nonetheless, courts are in a position to encourage early disclosure and dis-
cussion even if they do not lead to agreement between the parties. In McNeilab, 
Inc. v. American Home Products Corp.,237 Judge William C. Conner encouraged the 
parties to submit their survey plans for court approval to ensure their evidentiary 
value; the plaintiff did so and altered its research plan based on Judge Conner’s 
recommendations. Parties can anticipate that changes consistent with a judicial 
suggestion are likely to increase the weight given to, or at least the prospects of 
admissibility of, the survey.238



B.  Does the Survey Report Include Complete and Detailed 
Information on All Relevant Characteristics? 



The completeness of the survey report is one indicator of the trustworthiness of 
the survey and the professionalism of the expert who is presenting the results of 
the survey. A survey report generally should provide in detail:



 1. The purpose of the survey; 
 2. A definition of the target population and a description of the sampling 



frame;
 3. A description of the sample design, including the method of selecting 



respondents, the method of interview, the number of callbacks, respondent 
eligibility or screening criteria and method, and other pertinent information; 



 4. A description of the results of sample implementation, including the 
number of



  a. potential respondents contacted, 
  b. potential respondents not reached, 
  c. noneligibles,
  d. refusals, 
  e. incomplete interviews or terminations, and
  f. completed interviews; 
 5. The exact wording of the questions used, including a copy of each version 



of the actual questionnaire, interviewer instructions, and visual exhibits;239



237. 848 F.2d 34, 36 (2d Cir. 1988) (discussing with approval the actions of the district court). 
See also Hubbard v. Midland Credit Mgmt, 2009 U.S. Dist. LEXIS 13938 (S.D. Ind. Feb. 23, 2009) 
(court responded to plaintiff’s motions to approve survey methodology with a critique of the proposed 
methodology). 



238. Larry C. Jones, Developing and Using Survey Evidence in Trademark Litigation, 19 Memphis 
St. U. L. Rev. 471, 481 (1989). 



239. The questionnaire itself can often reveal important sources of bias. See Marria v. Broaddus, 
200 F. Supp. 2d 280, 289 (S.D.N.Y. 2002) (court excluded survey sent to prison administrators based 
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 6. A description of any special scoring (e.g., grouping of verbatim responses 
into broader categories); 



 7. A description of any weighting or estimating procedures used;
 8. Estimates of the sampling error, where appropriate (i.e., in probability 



samples); 
 9. Statistical tables clearly labeled and identified regarding the source of the 



data, including the number of raw cases forming the base for each table, 
row, or column; and 



10. Copies of interviewer instructions, validation results, and code books.240
 



Additional information to include in the survey report may depend on the nature 
of sampling design. For example, reported response rates along with the time 
each interview occurred may assist in evaluating the likelihood that non response 
biased the results. In a survey designed to assess the duration of employee preshift 
activities, workers were approached as they entered the workplace; records were 
not kept on refusal rates or the timing of participation in the study. Thus, it was 
impossible to rule out the plausible hypothesis that individuals who arrived early 
for their shift with more time to spend on preshift activities were more likely to 
participate in the study.241



Survey professionals generally do not describe pilot testing in their survey 
reports. They would be more likely to do so if courts recognized that surveys are 
improved by pilot work that maximizes the likelihood that respondents under-
stand the questions they are being asked. Moreover, the Federal Rules of Civil 
Procedure may require that a testifying expert disclose pilot work that serves as 
a basis for the expert’s opinion. The situation is more complicated when a non-
testifying expert conducts the pilot work and the testifying expert learns about the 
pilot testing only indirectly through the attorney’s advice about the relevant issues 



on questionnaire that began, “We need your help. We are helping to defend the NYS Department 
of Correctional Service in a case that involves their policy on intercepting Five-Percenter literature. 
Your answers to the following questions will be helpful in preparing a defense.”).



240. These criteria were adapted from the Council of American Survey Research Organiza-
tions, supra note 76, § III.B. Failure to supply this information substantially impairs a court’s ability 
to evaluate a survey. In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 532 
(D.N.J. 1997) (citing the first edition of this manual). But see Florida Bar v. Went for It, Inc., 515 
U.S. 618, 626–28 (1995), in which a majority of the Supreme Court relied on a summary of results 
prepared by the Florida Bar from a consumer survey purporting to show consumer objections to 
attorney solicitation by mail. In a strong dissent, Justice Kennedy, joined by three other Justices, found 
the survey inadequate based on the document available to the court, pointing out that the summary 
included “no actual surveys, few indications of sample size or selection procedures, no explanations 
of methodology, and no discussion of excluded results . . . no description of the statistical universe 
or scientific framework that permits any productive use of the information the so-called Summary of 
Record contains.” Id. at 640. 



241. See Chavez v. IBP, Inc., 2004 U.S. Dist. LEXIS 28838 (E.D. Wash. Aug. 18, 2004).
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in the case. Some commentators suggest that attorneys are obligated to disclose 
such pilot work.242



C.  In Surveys of Individuals, What Measures Were Taken to 
Protect the Identities of Individual Respondents? 



The respondents questioned in a survey generally do not testify in legal proceed-
ings and are unavailable for cross-examination. Indeed, one of the advantages of 
a survey is that it avoids a repetitious and unrepresentative parade of witnesses. 
To verify that interviews occurred with qualified respondents, standard survey 
practice includes validation procedures,243 the results of which should be included 
in the survey report.



Conflicts may arise when an opposing party asks for survey respondents’ 
names and addresses so that they can re-interview some respondents. The party 
introducing the survey or the survey organization that conducted the research 
generally resists supplying such information.244 Professional surveyors as a rule 
promise confidentiality in an effort to increase participation rates and to encour-
age candid responses, although to the extent that identifying information is col-
lected, such promises may not effectively prevent a lawful inquiry. Because failure 
to extend confidentiality may bias both the willingness of potential respondents 
to participate in a survey and their responses, the professional standards for sur-
vey researchers generally prohibit disclosure of respondents’ identities. “The 
use of survey results in a legal proceeding does not relieve the Survey Research 
Organization of its ethical obligation to maintain in confidence all Respondent-
identifiable information or lessen the importance of Respondent anonymity.”245 
Although no surveyor–respondent privilege currently is recognized, the need for 
surveys and the availability of other means to examine and ensure their trustwor-
thiness argue for deference to legitimate claims for confidentiality in order to avoid 
seriously compromising the ability of surveys to produce accurate information.246



242. See Yvonne C. Schroeder, Pretesting Survey Questions, 11 Am. J. Trial Advoc. 195, 197–201 
(1987). 



243. See supra Section V.C.
244. See, e.g., Alpo Petfoods, Inc. v. Ralston Purina Co., 720 F. Supp. 194 (D.D.C. 1989), aff’d 



in part and vacated in part, 913 F.2d 958 (D.C. Cir. 1990). 
245. Council of Am. Survey Res. Orgs., supra note 76, § I.A.3.f. Similar provisions are contained 



in the By-Laws of the American Association for Public Opinion Research. 
246. United States v . Dentsply Int’l, Inc., 2000 U.S. Dist. LEXIS 6994, at *23 (D. Del. May 10, 



2000) (Fed. R. Civ. P. 26(a)(1) does not require party to produce the identities of individual survey 
respondents); Litton Indus., Inc., No. 9123, 1979 FTC LEXIS 311, at *13 & n.12 (June 19, 1979) 
(Order Concerning the Identification of Individual Survey-Respondents with Their Questionnaires) 
(citing Frederick H. Boness & John F. Cordes, The Researcher–Subject Relationship: The Need for Protection 
and a Model Statute, 62 Geo. L.J. 243, 253 (1973)); see also Applera Corp. v. MJ Research, Inc., 389 
F. Supp. 2d 344, 350 (D. Conn. 2005) (denying access to names of survey respondents); Lampshire 
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Copies of all questionnaires should be made available upon request so that the 
opposing party has an opportunity to evaluate the raw data. All identifying infor-
mation, such as the respondent’s name, address, and telephone number, should be 
removed to ensure respondent confidentiality. 



VIII. Acknowledgment
Thanks are due to Jon Krosnick for his research on surveys and his always sage 
advice.



v. Procter & Gamble Co., 94 F.R.D. 58, 60 (N.D. Ga. 1982) (defendant denied access to personal 
identifying information about women involved in studies by the Centers for Disease Control based 
on Fed. R. Civ. P. 26(c) giving court the authority to enter “any order which justice requires to 
protect a party or persons from annoyance, embarrassment, oppression, or undue burden or expense.”) 
(citation omitted). 
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Glossary of Terms 
The following terms and definitions were adapted from a variety of sources, 
including Handbook of Survey Research (Peter H. Rossi et al. eds., 1st ed. 1983; 
Peter V. Marsden & James D. Wright eds., 2d ed. 2010); Measurement Errors in 
Surveys (Paul P. Biemer et al. eds., 1991); Willem E. Saris, Computer-Assisted 
Interviewing (1991); Seymour Sudman, Applied Sampling (1976). 



branching. A questionnaire structure that uses the answers to earlier questions 
to determine which set of additional questions should be asked (e.g., citizens 
who report having served as jurors on a criminal case are asked different 
questions about their experiences than citizens who report having served as 
jurors on a civil case). 



CAI (computer-assisted interviewing). A method of conducting interviews 
in which an interviewer asks questions and records the respondent’s answers 
by following a computer-generated protocol. 



CAPI (computer-assisted personal interviewing). A method of conducting 
face-to-face interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol.



CATI (computer-assisted telephone interviewing). A method of conducting 
telephone interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol. 



closed-ended question. A question that provides the respondent with a list of 
choices and asks the respondent to choose from among them. 



cluster sampling. A sampling technique allowing for the selection of sample 
elements in groups or clusters, rather than on an individual basis; it may 
significantly reduce field costs and may increase sampling error if elements 
in the same cluster are more similar to one another than are elements in dif-
ferent clusters. 



confidence interval. An indication of the probable range of error associated with 
a sample value obtained from a probability sample. 



context effect. A previous question influences the way the respondent perceives 
and answers a later question. 



convenience sample. A sample of elements selected because they were readily 
available. 



coverage error. Any inconsistencies between the sampling frame and the target 
population.



double-blind research. Research in which the respondent and the interviewer 
are not given information that will alert them to the anticipated or preferred 
pattern of response. 
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error score. The degree of measurement error in an observed score (see true 
score). 



full-filter question. A question asked of respondents to screen out those who 
do not have an opinion on the issue under investigation before asking them 
the question proper. 



mall intercept survey. A survey conducted in a mall or shopping center in 
which potential respondents are approached by a recruiter (intercepted) and 
invited to participate in the survey. 



multistage sampling design. A sampling design in which sampling takes place 
in several stages, beginning with larger units (e.g., cities) and then proceeding 
with smaller units (e.g., households or individuals within these units). 



noncoverage error. The omission of eligible population units from the sampling 
frame.



nonprobability sample. Any sample that does not qualify as a probability 
sample. 



open-ended question. A question that requires the respondent to formulate his 
or her own response. 



order effect. A tendency of respondents to choose an item based in part on the 
order of response alternatives on the questionnaire (see primacy effect and 
recency effect). 



parameter. A summary measure of a characteristic of a population (e.g., average 
age, proportion of households in an area owning a computer). Statistics are 
estimates of parameters. 



pilot test. A small field test replicating the field procedures planned for the 
full-scale survey; although the terms pilot test and pretest are sometimes used 
interchangeably, a pretest tests the questionnaire, whereas a pilot test generally 
tests proposed collection procedures as well. 



population. The totality of elements (individuals or other units) that have some 
common property of interest; the target population is the collection of ele-
ments that the researcher would like to study. Also, universe. 



population value, population parameter. The actual value of some char-
acteristic in the population (e.g., the average age); the population value is 
estimated by taking a random sample from the population and computing 
the corresponding sample value. 



pretest. A small preliminary test of a survey questionnaire. See pilot test. 



primacy effect. A tendency of respondents to choose early items from a list of 
choices; the opposite of a recency effect. 



probability sample. A type of sample selected so that every element in the 
population has a known nonzero probability of being included in the sample; 
a simple random sample is a probability sample. 
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probe. A followup question that an interviewer asks to obtain a more complete 
answer from a respondent (e.g., “Anything else?” “What kind of medical 
problem do you mean?”). 



quasi-filter question. A question that offers a “don’t know” or “no  opinion” 
option to respondents as part of a set of response alternatives; used to screen out 
respondents who may not have an opinion on the issue under investigation. 



random sample. See probability sample. 



recency effect. A tendency of respondents to choose later items from a list of 
choices; the opposite of a primacy effect. 



sample. A subset of a population or universe selected so as to yield information 
about the population as a whole. 



sampling error. The estimated size of the difference between the result obtained 
from a sample study and the result that would be obtained by attempting a 
complete study of all units in the sampling frame from which the sample was 
selected in the same manner and with the same care. 



sampling frame. The source or sources from which the individuals or other 
units in a sample are drawn. 



secondary meaning. A descriptive term that becomes protectable as a trademark 
if it signifies to the purchasing public that the product comes from a single 
producer or source. 



simple random sample. The most basic type of probability sample; each unit in 
the population has an equal probability of being in the sample, and all possible 
samples of a given size are equally likely to be selected. 



skip pattern, skip sequence. A sequence of questions in which some should 
not be asked (should be skipped) based on the respondent’s answer to a previ-
ous question (e.g., if the respondent indicates that he does not own a car, he 
should not be asked what brand of car he owns). 



stratified sampling. A sampling technique in which the researcher subdivides 
the population into mutually exclusive and exhaustive subpopulations, or 
strata; within these strata, separate samples are selected. Results can be com-
bined to form overall population estimates or used to report separate within-
stratum estimates. 



survey-experiment. A survey with one or more control groups, enabling the 
researcher to test a causal proposition.



survey population. See population. 



systematic sampling. A sampling technique that consists of a random starting 
point and the selection of every nth member of the population; it is gener-
ally analyzed as if it were a simple random sample and generally produces the 
same results.. 



target population. See population. 
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trade dress. A distinctive and nonfunctional design of a package or product pro-
tected under state unfair competition law and the federal Lanham Act § 43(a), 
15 U.S.C. § 1125(a) (1946) (amended 1992). 



true score. The underlying true value, which is unobservable because there is always 
some error in measurement; the observed score = true score + error score. 



universe. See population. 
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Introduction
The Marketing Research Association’s (MRA) Code of Marketing Research Standards (Code) is designed to promote 
an ethical culture in the marketing research profession where principles of honesty, professionalism, fairness and 
confidentiality combine to support the profession’s success. The Code sets standards of ethical conduct for all MRA 
members applied against the background of applicable law. 



The Code requires that MRA members – regardless of research type or approach they employ – act to instill 
confidence in research quality to improve its acceptance, and to encourage participation by respecting the public’s 
rights as respondents. The Code addresses the responsibilities of marketing researchers to each other, the public 
and anyone benefiting from research and the decisions resulting from it.



The Code is intended to evolve with the profession. It is to be applied in the spirit as well as the letter of its 
principles.



Additionally, MRA’s Best Practices dovetail with the Code to include conduct and considerations that describe real-
world behavior expected of marketing researchers. Resources regarding specific laws and issues affecting the 
marketing research profession also are provided for reference. MRA’s website hosts a glossary of research terms to 
assist readers of the Code as well. 



MRA does not provide its members with legal advice. The Code is not intended to constitute, and should not be 
construed as providing, legal advice. If MRA members have questions about the Code or legal matters, MRA 
recommends that they consult counsel.



Applicability and Enforcement
MRA requires its members to review and commit to the Code as part of their membership application and annual 
membership renewal. In so doing, members grant MRA the authority to enforce the Code. The Code offers fair and 
transparent enforcement and adjudication processes to MRA members and the public. Failure to abide by the Code 
may result in a range of sanctions, including publicized expulsion from the association. 



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational damage 
to the profession is at risk, the SEC may begin an investigation.



Further information regarding enforcement may be found in the Enforcement FAQ section of this document before 
the appendices.  



Review
MRA’s SEC is charged with reviewing the Code annually or as frequently as needed to determine whether changes 
are warranted. The Committee’s findings are then presented to the MRA Board of Directors for adoption, rejection 
or modification.



This edition of the Code is the result of an extensive review by the SEC whose members include Chairman Jay 
White, PRC, Elyse Gammer, Cathy Scott and Merrill Shugoll, PRC. Additional review was completed by Grant 
Benson, Patrick Glaser, Paul Richard McCullough, Annie Pettit and Richard Spreng. MRA’s 2013-2014 Board of 
Directors also contributed to and approved the Code, aided by MRA staffers Amy Shields, Howard Feinberg, Linda 
Pylant, Ann Morgan and David Almy. 



MRA CODE OF MARKETING RESEARCH STANDARDS OCTOBER 2013



 1
ECM Opp to CC Mot to Compel 
RX-A:9



Page 3 of 20











Article I – Responsibility to Respondents and Prospective Respondents
Each of the 42 Principles listed below should be considered to begin with “MRA members will…”



General Conduct



1. Treat respondents with respect and in a professional manner.



2. Protect the rights of respondents, including the right to refuse to participate in part or all of 
the research process.



Researchers must respect the bounds of cooperation set by respondents, who control the parameters under 
which information is given. In practice, this means all of the following: 
• Respondent agreement to participate in research must be obtained upfront, rather than after the fact.
• Consent must be granted freely, without coercion.
• Consent may be withdrawn by the respondent at any point during the contact.
• Consent must be granted expressly for participation in any subsequent studies.
• An explicit opt-out request for any future contact or participation at any point during the process will be 



honored.
• All reasonable precautions are taken so that respondents are in no way adversely affected as a result of 



their participation in a marketing research project.



Exceptions: In limited circumstances of passive user data collection, no opportunity may exist for respondents 
to refuse to participate. 



See Principle 11 for further considerations.



3. Influence no respondent’s opinion or attitude through direct or indirect attempts, including 
the framing or order of questions. 



During screening, prequalification or other qualification procedures and data collection, great care must be 
taken to source and collect information impartially so that research results accurately reflect reality. 



Exceptions: Projects intending to determine how opinions can be manipulated such as message testing. 



4. Protect the privacy of respondents. Keep confidential all information/data that could identify 
respondents to third-parties without the respondents’ consent. If such permission is given, it 
must be documented and the data may be used only for the purpose to which the 
respondent has agreed.



Exceptions: Respondent identification information may be used or revealed:
• In customer satisfaction research, where the express, expected results of all parties is that the client or 



client’s agent will receive the information for follow-up and the respondent has given permission for 
subsequent contact.



• In processing the data and merging data files.
• To append client or third-party data to a survey-based data file.
• In social listening research where usernames and userphotos are an unavoidable component; and or
• In compliance with a court order or other demand from a legal authority.
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5. Proactively or upon request identify by name the research organization collecting data.



Purpose of Use



6. Obtain consent from respondents prior to utilizing their data in a manner materially 
different from that to which the respondent has agreed. 



7. Ensure that respondent information collected during any study will not be used for sales, 
solicitations, push polling or any other non-research purpose.



Commingling research with sales or advocacy undermines the integrity of the research process and deters 
respondent cooperation. In addition, the possibility of harm from data sharing – such as health insurance 
companies adjusting an individual’s costs based on information disclosed about their health behaviors or 
financial companies denying someone credit based on their propensity for online shopping – are the focus of 
growing public debate about Big Data and data brokers. Respondents should be assured that information 
shared in a study will only be used for research.



Transparency



8. Make factually correct statements to secure cooperation, including for database/sample 
development, and honor all promises made to respondents including but not limited to the 
use of data. 



Exceptions: In limited instances, bona fide research projects may require, as part of their design, that 
respondents remain unaware of specific details such as in message testing. In such cases, upfront instructions 
to respondents should be truthful and furnish as much information as possible for a respondent to provide 
informed consent and they should be fully debriefed upon conclusion of contact, when applicable. 



9. Ensure that respondents are informed at the outset if an interview or discussion is being 
audio or video recorded and obtain written consent if the recorded interview or discussion 
will be viewed by a third-party or reproduced for outside use.



The requirement for consent must be requested of the respondent if it is their specific interview or discussion 
that will be subject to the audio and video recording. State laws that apply to monitoring or recording may 
also require consent from all parties subject to the audio or video recording.



10. Not represent non-research activity as research. 



Conducting commercial or political activities under the guise of opinion and marketing research undermines 
public trust in the profession and erodes the goodwill that makes research possible. Members will never 
represent non-research activities as research studies. These non-research activities include, but are not limited 
to: 
• Questions whose sole objective is to obtain personally identifiable information (PII) about respondents 



whether for legal, political, direct sales, private or other purposes. 
• The compilation of lists, registers or databanks of names and addresses for any non-research purpose, such 



as in canvassing or fund raising. 
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• Industrial, commercial or any other form of espionage that could cause harm to an individual or 
organization.



• The acquisition of information for use by credit rating services or similar organizations.
• Sales or promotional approaches to the respondent.
• Engagement or interactions with people involved in observational research, such as in social media.



Members will ensure that information collected during any bona fide research study will not be used for any 
sales, solicitations or push polling after the fact.



11. Provide respondents with clear notice and choice about participation when passively 
collecting data for research purposes from non-public sources or places, where the 
respondent would not reasonably expect information to be collected. 



Notice and choice to the respondent is a necessary component of the survey research process. Notice must be 
provided in a clear and meaningful manner and at the time which the respondent provides data to the 
researcher. When appropriate, passive user data collection should remain unobtrusive and not interfere with 
people’s lives.



Definition of Passive User Data Collection: Passive user data collection may involve observational or tracking-
based research such as: 
• Web tracking (including but not limited to: Flash, QuickTime, cookies and JavaScript).
• Manual entry into a historical profile after a conversation, email or online chat with a customer service 



representative.
• Certain forms of observational research such as mystery shopping, social media listening or certain 



ethnographic protocols.



Exceptions: Clear notice and choice about participation is not necessary in any of the following scenarios:
• For collection of online information for fraud prevention and validation purposes.
• In limited commonly accepted research practices, where offering notice and choice would unnecessarily 



burden and confuse the respondent, such as the practice of inferring gender in a telephone survey 
interview from the respondent’s voice quality.



• Paradata and administrative data from research projects for quality and accuracy purposes, such as data 
that is captured as part of the administration of a survey or piece of research. For example, capturing the 
amount of time a respondent takes to complete an online survey or recording the number of attempts it 
takes to contact a telephone respondent. These are collected as a matter of process or for quality 
assurance.



12. When collecting data, maintain an internal do-not-contact database as a complement to 
requests made by respondents for future communications and participation in marketing 
research projects.



13. Collect personally identifiable information (PII), including email addresses, whether actively 
or passively, only with respondent’s awareness or permission.



Protection of PII is enhanced by gathering only information relevant to the specific research project being 
conducted. Researchers should tailor methods and measurement to collect only personal data necessary for the 
success of the project.



If respondent identity could be deduced merely from participation in a study itself, even without PII attached, 
respondents must be made aware of this possibility when cooperation is initially sought.
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PII is defined as any information about an individual maintained by an agency or business, including but not 
limited to: 
• Any information that can be used to distinguish or trace an individual‘s identity, such as name, social 



media usernames and userphotos, personal website addresses, date and place of birth, mother‘s maiden 
name, biometric records or social media comments that are so unique as to be individually identifiable via 
a Web search.



• Any other information that is linked or linkable to an individual, such as medical, educational, financial, 
and employment information.1



Researchers may use respondent PII for purposes of maintaining the integrity of the data processing 
operations, such as matching respondent records from separate files, including appending client to third-party 
data to a survey-based file. In those cases, PII will be replaced with surrogate identifying codes, untraceable to 
individual respondents, upon completion of data processing operations.



In maintaining respondent privacy, members must comply with all applicable laws, regulations, ordinances and 
existing policies and terms of use requirements in which the PII is obtained or collected. This means consulting 
with appropriate legal counsel and staying current with existing and proposed legislation and regulation 
affecting the profession.



14. Compile, maintain and utilize Internet samples of only those individuals who have provided 
their permission to be contacted for marketing research purposes and those who have a 
reasonable expectation based on an existing business relationship that they will receive 
invitations for marketing research purposes. 



Technical Compliance



15. Consider data privacy a fundamental part of planning and the research process, and 
maintain a clear, concise and easy to understand privacy or terms of use policy that describes 
the ways respondent data is collected, used, disclosed and managed. 



Privacy of respondents should receive consideration at the highest levels by individual marketing researchers 
and companies so that every employee in the business understands how they are responsible for protecting 
respondents’ confidential information.  



A respondent privacy policy must be established prior to any contact with respondents and should be 
comprehensive, covering all respondent information, under all conditions, all the time, with potential 
exceptions anticipated and planned for. The privacy policy should address data retention and disposal issues as 
well. 



Additionally, privacy policies should be stated plainly, minimizing jargon, and be understandable by the public 
without a legal or research background. Policies should be easily accessible by online and offline means and 
available not only at the time cooperation is sought, but upon demand at any time after data are gathered.



It is important to detail exactly how personal information may be used, and then adhere only to stated uses. 
Any additional material use or change in use of PII requires specific, advance written or recorded approval from 
respondents.
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1 Definition based on: the GAO expression of an amalgam of the definitions of PII from OMB Memorandums 07-16 and 06-19. GAO Report 08-536, 
Privacy: Alternatives Exist for Enhancing Protection of Personally Identifiable Information, May 2008, http://www.gao.gov/new.items/d08536.pdf. See 
also National Institute of Standards and Technology, Special Publication 800-122, p. ES-1 (2010).
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The privacy policy should include a contact mechanism; ideally a phone number, email or Web address 
containing contact information, and a mailing address to which questions or comments may be submitted. All 
feedback should be acknowledged upon receipt and replied to, as necessary, as soon as is feasible.



Online surveys must include access (such as via a link) to a privacy policy.



Fundamental data privacy planning includes:
• Implementing industry standard physical, technical and administrative safeguards to protect respondent 



data.
• Limiting data collection to information necessary to inform research question(s).
• Limiting data usage to those purposes communicated to, or that might be reasonably expected by 



respondent.
• Informing respondent of the possibility for re-contact for follow-up.
• Retaining data in as anonymous a form as possible while maintaining data integrity.
• Establishing reasonable limits to the time data will be retained before disposal.
• Disposing of data safely and securely.



16. Take special care and adhere to applicable law when conducting research across state and 
national borders and with vulnerable populations, including but not limited to children. 



Specific laws and regulations govern research among these groups, and it is incumbent upon marketing 
researchers to ensure compliance obligations for all vulnerable populations are met, regardless of any specific 
interviewing method or response technology in use. 



Research among children requires knowledge and adherence to unique precautions that apply to all 
respondents under the age of majority, i.e. minors.



Other vulnerable groups include but are not limited to:
• Elderly/aged persons
• Cognitively impaired persons
• Prisoners
• Patients or others with medical issues



Each of these groups may be covered by situation or class-specific regulations, such as the Health Insurance 
Portability and Accountability Act (HIPAA) or the Children’s Online Privacy Protection Act (COPPA). 



See Appendix B for best practice, specific law and issue resources.



17. When having the responsibility of creating products and services for use by respondents, 
provide products and services that are safe and fit for their intended use, are labeled in 
accordance with all laws and regulations, and provide the means to make the respondent 
whole should problems arise, in part by including emergency contact information.
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Article II – Responsibilities to Clients and Vendors



18. Honor legal obligations and practices and pursue alternative dispute resolution in good faith 
regarding disagreements with business partners prior to litigating those disputes. 



Work must be performed as specified in the agreement with the client. Changes to work specifications, project 
plans, etc. may not be made without the express permission of the client.



19. As with the commitment to respondent privacy, maintain trusted relationships with clients 
and research sponsors by keeping confidential all sensitive or proprietary research 
techniques, methodologies and business information. Maintain the confidential identity of 
clients and research sponsors.



Exceptions: Information may be revealed in compliance with the request of a legal authority or when clients or 
research sponsors provide written consent to disclose their identity. 



20. Induce or engage no research partners, vendors or clients in any unacceptable activity or 
practice as stated in the Code or any activity or practice that is prohibited or illegal under 
any applicable laws, regulations and ordinances. 



See Appendix B for best practice, specific law and issue resources..



21. When conducting secondary research, inform clients of the source of secondary research and 
not misrepresent it as primary data.



Secondary research (also known as desk research) involves the summary, collation or synthesis of existing 
research rather than primary research, where data is collected from, for example, research subjects or 
experiments.



The term is widely used in medical research, legal research, and in marketing research. In a marketing research 
context, secondary research is taken to include the re-use by a second party of any data collected by a first 
party or parties.



Sometimes secondary research is required in the preliminary stages of research to determine what is known 
already and what new data is required, or to inform research design. At other times, it may be the only 
research technique used.



A key performance area in secondary research is the full citation of original sources, usually in the form of a 
complete listing or annotated listing.



Secondary sources could include previous research reports, newspaper, magazine and journal content, and 
government and NGO statistics.



22. Be granted prior approval, if all or part of the work on a project is to be combined or 
syndicated with work for other clients, or if the same is to be subcontracted to another 
entity outside the researcher’s organization.



23. Avoid any conflict of interest, real or perceived, in accepting work from multiple clients, 
particularly clients in competing or similar markets or lines of business. If any conflict of 
interest – real or perceived – exists, the member will notify all parties of the conflict and 
obtain acknowledgment of the conflict and written confirmation to proceed. 
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Accepting work from competing clients does not automatically present a conflict, provided that project 
resources are never commingled and confidentiality is fully maintained. It is imperative that researchers 
establish safeguards to keep each client’s data separate and protected from others at all times.



24. Ensure that research conducted is the property of the commissioning party or client(s). At no 
time may such research be shared with other entities without the express written permission 
of the original client(s).



25. Provide detailed written or verbal study instructions to those engaged in the data collection 
process. 



Accurate data can be obtained only when all parties to the research process are committed to quality. Principal 
investigators must ensure that staff involved in sampling, fieldwork, data processing, analysis and other facets 
of a study receive appropriate, detailed instructions so that operations are completed as planned. 
Documentation should be created and preserved at every step of a project so that subsequent investigators can 
understand and replicate study findings.



26. Ensure that business partners, their employees and subcontractors involved in the data 
collection process take reasonable precautions to ensure that no conflict of interest, real or 
perceived, exists based on the simultaneous participation of a respondent in multiple studies 
without obtaining explicit permission from the sponsoring client(s).



27. Ensure that all research materials provided by the client, or generated as a result of materials 
provided by the client, remain their property unless otherwise stipulated in a contract or 
other work agreement.



28. Ensure that all project materials be retained or disposed of upon the expiration of the 
research activity as agreed upon based on the contract or work agreement with the client.



29. As time and availability permit, afford the client(s) the opportunity to monitor studies in 
progress to evaluate research quality and adherence to work agreements, and inform clients 
of quality control procedures in place upon their request.



30. Offer guidance to clients as to the appropriateness of the methodology being employed and 
sample selected to the fullest extent possible on each project. 



Laypersons often do not have the necessary knowledge or experience to conduct research or to properly 
interpret data and recommend courses of action based upon that interpretation. Members must educate 
clients and the public in the proper methods and execution of marketing research, and use of research 
findings. When researchers are made aware of instances in which clients are improperly interpreting or 
otherwise using research, a professional duty exists to advise the errant party in the proper understanding or 
application of the data.



31. Provide business partners sufficient detail and transparency as to the objectives and design 
of a research project in order for them to gauge the appropriateness of their participation.
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32. Respect that all information contained in an interviewing facility, sample provider or similar 
database, or held by an independent recruiter, is the sole property of those entities and are 
not to be acquired for any business purpose without express written consent of the owner. 



Observe all licensing or use restrictions imposed by database or facility owners. Under no circumstance will a 
member retain possession or make use of database information outside the scope of the original agreement.



33. When using a purchased sample, comply with obligations under law and the requirements 
and limitations placed on data usage by data owners, including list brokers, database 
compilers and sample providers. 



Common sample requirements and limitations include but are not limited to these examples:
• Submission of questionnaire documents when requested.
• Limitations on use of sensitive material including data on children, medical conditions and financial 



information.
• Other areas deemed sensitive by the list provider or owner.
• Not using sample or lists for any purpose other than legitimate research purposes.
• Holding household and personal data contained in sample information in the same strict confidence as 



collected survey data and using it only for the purposes of stratification, selection or control of survey 
sample or in tabulation of aggregate results.



• Ensuring that information derived from the sample will not be used for individual marketing efforts, i.e. no 
marketing action can be taken toward an individual respondent as a result of their survey information or 
participation as a survey respondent.



34. Calculate research metrics such as incidence, performance measurements such as response 
rates, error measurements such as sample margin of error, and other formulas according to 
commonly accepted industry practices.



35. Inform clients at their request of archiving, storage, and technical security procedures, as 
well as software name, producer and version being utilized for their work (if a data 
processing company).
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Article III – Professional Responsibilities



36. Build public confidence in marketing research. 



Marketing research is able to exist as a profession because society values the functions served by researchers, 
and trusts that research will be performed with transparency, integrity and responsibility. In order to maintain 
that trust, researchers must never act in ways that abuse public confidence in the profession.



37. Report research results accurately and honestly. 



During data analysis and presentation of findings, researchers must strive for objectivity so that the data 
“speak for themselves.” Such objectivity need not preclude the formation of researchers’ own opinions or 
recommendations regarding findings. Instead, objectivity means that researchers analyze data impartially and 
let their opinions and recommendations be guided by the results of those analyses, rather than tailoring 
analyses to support preconceived agendas or biases. 



Additionally, regardless of method, researchers should include in the report, or provide upon request, the 
following minimum information:
• Identification of the research organization and sponsoring client for which the project was conducted
• Objectives of the research
• Dates on which data were collected
• Sample – All sample-based research (qualitative and quantitative) should state parameters of the sample 



design employed. These include information on:
– Population of interest
– Probability or non-probability design, with specifics on selection method, such as simple random, multistage, etc.
– Estimated population incidence of sample elements or segments
– Sampling frame and estimated degree of population coverage
– Sample size
– Cooperation and or response rates, as appropriate
– Margin of error on the total sample and key segments of interest (for probability designs)



• Weighting
– Type and calculation of any weighting scheme used for sample balancing and or population projections



• Procedure/Data Acquisition
– Recruitment method, including respondent contact protocols and selection procedures



– Sample questionnaires, discussion guides, stimulus materials, etc.



• Analytics
– Description of unit(s) of analysis



– Data cleaning procedures



– Mathematical or statistical computations or tests of significance (as applicable)



• Specifics by Mode
• Methodological limitations



See Appendix A for consideration of additional details relevant to specific research methods or project types.



38. Never falsify or omit valid data at any phase of a research study or project.



The success of business decisions depends in part upon having accurate information about the environment in 
which businesses operate. Professional marketing researchers serve an invaluable function by gathering and 
interpreting marketplace intelligence and must never misrepresent, falsify or omit valid data at any phase of 
the research process.
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39. Provide appropriate disclosure of methods for all research released for public or media 
consumption. 



Disclosure of methods statements as appropriate to include:
• The method of data collection used
• The date(s) of data collection 
• The sampling frame 
• The sampling method 
• The sample size 
• The calculated margin of sampling error



40. Not misrepresent qualifications, experience, skills or resources in the performance of 
marketing research and not refer to membership in the MRA as proof of competence.



41. Honestly characterize the impact of research methods and methodologies to clients, vendors 
and other stakeholders.



42. Avoid any discussion of or participation in any action to eliminate, restrict, or govern 
competition among businesses serving the industry.
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Enforcement FAQ



What is the SEC and who comprises it?



The SEC is a standing committee of the MRA’s membership and is formed by authority of MRA’s Board of 
Directors to manage the association’s professional standards, including enforcement of its compliance.



SEC members reflect a variety of experiences and interests relating to marketing research and will include an 
attorney as needed to act in an advisory capacity with no voting rights on the committee. The members of the 
SEC are listed on the association’s website. 



The Chairman of MRA’s Board of Directors may replace any SEC member who has become unable to perform 
their duties.



How does the SEC operate?



Decisions by the SEC require a majority vote of all members serving on the committee.



Any member of the SEC having a conflict of interest in a complaint will withdraw from any consideration of 
the complaint.



Deliberations of the SEC are confidential and will not be disclosed to anyone other than pertinent members of 
MRA’s Executive Committee, professional staff and experts needing access to the information to enable them 
to formulate expert opinions. Records of the SEC are securely maintained at MRA’s headquarters. 



All parties given access to confidential documents will be required to sign a confidentiality agreement.  



Who can file a complaint?



Any person, company or organization directly affected by an alleged infringement of the Code by a member 
may file a complaint.



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational 
damage to the profession is at risk, the SEC may begin an investigation.



How are complaints filed? 



Complaints should be filed via: 
• An online form located at www.marketingresearch.org/Code
• Email to sec@marketingresearch.org
• Mail addressed to the Standards & Ethics Committee, Marketing Research Association, 1156 15th Street 



NW, Suite 302, Washington, DC 20005



Complaints must include all of the following information:
• Statement of the case 
• The Code principle(s) allegedly breached 
• Supporting documents and other evidence
• Name and contact information for complainant
• Name and contact information for member committing alleged violation
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How does the enforcement process work?



Initial Review: On receipt of a complaint, MRA’s CEO or designee, after consultation with the chair of the 
SEC, will examine cases of possible Code violations to establish the facts and circumstances of the complaint, 
including raising questions directly with the member(s) concerned. This investigation will determine which, if 
any, Code articles have been breached.



Disclosure of Complaint: If the SEC determines that a breach may have occurred, the alleged violator of the 
Code is provided with a written description of the complaint including supporting documentation, naming the 
Code provisions allegedly breached, and the name of the complainant. 



Alleged Violator Cooperation: Members are expected to cooperate in complaint investigations. All individual 
MRA members consent to MRA notifying their respective employers about any allegations that the member 
violated the Code. In connection with any such notice to an employer of an individual MRA member, MRA will 
invite the employer to participate in the enforcement process and to designate a primary contact with 
appropriate knowledge and authority to respond and participate on behalf of the employer. In the case where 
a complaint is filed against a company, the primary contact will respond on behalf of the company or 
designate a representative with appropriate knowledge and authority to respond on their behalf. Failure to 
cooperate will lead to sanction.



Decision: With all facts and circumstances collected from complainant and alleged violator, the complaint will 
be adjudicated within 20 business days. The SEC’s findings regarding the complaint as well as any penalty to 
be imposed will be provided in writing to the alleged violator. This may include reasoning for the dismissal of a 
complaint. In any case that appears to be so serious that a sanction will be imposed, the SEC will inform the 
MRA Executive Committee. The SEC may require a violator to submit a plan for remedial action and for 
prevention of recurrence.



Response: The SEC will allow the violator a maximum of 20 business days to provide a written response to the 
SEC’s decision. The SEC will respond in writing within 20 business days to the violator’s response. 



Suspension Pending Legal Resolution: Any SEC action regarding a Code infringement may be suspended 
until the resolution of an external legal case involving an issue related to the complaint. 



Appeal: The violator may appeal the SEC’s decision to MRA’s full Board of Directors. Appeal requests must be 
in writing and received by MRA’s CEO within 20 business days of the SEC’s decision. Appeal requests must 
identify all bases for the appeal. The SEC may participate in the appeal process before the Board of Directors.



Expenses: Out-of-pocket costs incurred in defense of an alleged violation will not be reimbursed. 



Applicable Law: All disputes arising out of or in connection with the Code and the enforcement process shall 
be governed by U.S. law as may be applicable. MRA and all MRA members each consents and submits to the 
exclusive jurisdiction and venue of any state or federal court in the District of Columbia with respect to any 
legal action or proceeding arising with respect to the Code and waives all objections to such jurisdiction and 
venue. 



How is appropriate sanction determined?



In imposing a sanction, the following will be taken into account:
• The number and severity of Code violations
• Any previous violations
• The violator’s capability and willingness to comply with the Code
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What types of sanctions may be imposed?



The SEC may impose the following types of sanctions:
• Warning – An informal condemnation which may be delivered orally or in writing. 
• Reprimand – A formal censure, in writing.
• Suspension – Suspension of membership in MRA for a duration of no less than six months. At the end of 



the suspension, the member may be reinstated by the SEC if remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. If remedial action is not taken or is 
considered insufficient, the SEC may consider imposing expulsion.



• Expulsion – If a member is expelled from MRA, they can apply for reinstatement no less than one year 
after expulsion and must provide a written assurance that remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. All decisions regarding reinstatement will be 
determined by the SEC and will be considered final.



How are sanctions communicated?



Sanctions imposed by the SEC may be published on MRA’s website, in MRA’s magazine or equivalent and by 
notifying relevant marketing research associations or other bodies.



Publication may include a summary of the decision, the name of the member and the sanction.  



The complainant’s name should never be included in the publication of a sanction unless specifically requested 
by the complainant. Details on filing and investigating complaints and enforcing sanctions against violators 
may be found at http://www.marketingresearch.org/filing-and-enforcing-complaints.



At the SEC’s discretion, sanctions may include notification of authorities or any further measures that are 
authorized by MRA’s Board of Directors.



What if the MRA membership of an alleged violator or violator lapses? 



If a member subject to a complaint resigns or their membership is withdrawn through reason of non-payment 
of membership dues while the matter is unresolved, the SEC is entitled to examine the matter and impose 
sanctions. Readmission to membership will not be granted until any outstanding disciplinary process has been 
completed and dues paid.
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Legal Considerations



Disclaimers



Appendix B and the resources referenced therein and any other materials referenced in the Code: (a) are not, 
and should not be construed as, an exhaustive or comprehensive list of information, resources and potentially 
applicable laws; (b) are for informational purposes only and for the convenience of MRA’s members; and (c) 
are not for the purpose of providing legal advice. Legal information is not the same as legal advice, which is in 
the nature of the application of law to a person’s specific circumstances. Although the association takes steps 
to make sure Appendix B and the resources and materials referenced in the Code are accurate, current and 
useful, MRA recommends that its members consult a lawyer if they want professional assurance that any legal 
information (and the members’ interpretation of it) is appropriate to any particular situation. MRA may amend 
Appendix B and any references in the Code to legal information at any time by posting the amended version of 
the Code on its website. Because the law changes rapidly, is different from jurisdiction to jurisdiction, and also 
is subject to varying interpretations by different courts and certain government and administrative bodies, MRA 
cannot guarantee that all the information on Appendix B or otherwise in the Code is completely current. The 
association does not represent or warrant the accuracy, applicability, or current nature of the legal information 
or items referenced in Appendix B or elsewhere in the Code. The law is a personal matter, and no general legal 
information can fit every circumstance. MRA members should contact their own attorneys to obtain advice 
with respect to any particular issue, problem or question.



Interpretation/Conflicts



To the extent of any inconsistency or conflict between the terms and provisions of the Code and any Best 
Practices or other guidance or materials issued by MRA (except for its Bylaws), the terms and provisions 
contained in the Code shall govern. To the extent of any inconsistency or conflict between the Principles of the 
Code and any rationale for those principles set forth in the Code, the Principles shall govern. To the extent of 
any inconsistency or conflict between the terms and provisions of the Code or Principles and law applicable to 
any member, the applicable law shall govern; provided, however, that a member may not use applicable law as 
a defense to an alleged violation of the Code if the Code requires more of a member than applicable law 
requires of the member. It is expected that, notwithstanding anything in the Code, MRA members will comply 
with applicable law. If any term or provision of the Code shall be unlawful, void, or for any reason 
unenforceable, then that term or provision shall be deemed severable from the Code and shall not affect the 
validity and enforceability of any remaining terms and provisions of the Code.
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Appendix A – Mode-Specific Considerations



Data Mining



Proprietary vs. Public Data



For proprietary data, permission must be obtained for (1) initial access to data records; and (2) each desired 
instance of release of PII. In contrast, although no permission is needed to access public records, researchers 
should still obtain individual respondents’ permission before releasing PII, even when that information is in the 
public domain. In cases where obtaining permission is impossible (such as deceased respondents), only details 
already available publicly may be published. PII obtained through means other than public sources, and 
subsequently merged with public information, may not be published without respondents’ express written 
permission.



Copyright



Researchers should seek appropriate legal counsel on the suitable use of published social media data. Although 
social media records may be available publicly, they are not necessarily in the public domain and may be 
protected by copyright. Unlicensed access may or may not be permitted under fair use doctrines, and care is 
recommended in exploring this still-evolving area.



Social Media



Social media data may comprise either private or quasi-public records. Researchers analyzing social-media 
should follow particular data mining guidelines depending on the private or quasi-public nature of the specific 
information sampled, while also observing any requirements stipulated by the data provider.



Geolocation Tracking



Passively tracking respondents’ locations is an activity that spans several modes of contact (such as cellular/
wireless connections for both voice and data; wireline telephone; cable or other IP-based infrastructure, etc.). 
At present, this remains a controversial area which is open to extensive scrutiny and public sensationalism. As a 
result, and considering evolving laws, MRA recommends opt-in as the best practice. 



Mystery Shopping



MRA considers mystery shopping a legitimate form of marketing research when it is employed for customer-
satisfaction purposes; that is, to determine likely customer perceptions and needs. It is not considered 
marketing research when it is used for non-research purposes, such as identifying individuals for disciplinary 
actions, falsely elevating sales by creating a demand for products or services that does not really exist in the 
marketplace, or obtaining personal information for non-research purposes.



Telephone



Telephone-based interviewing is governed by several sets of regulations, which may differ for wireline and 
mobile numbers. 
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Appendix B – Best Practice, Specific Law and Issue Resources
Please visit www.marketingresearch.org to review additional information on the following topics:



Best Practices



Designating a Privacy Officer: Best Practices for Researchers



Developing a Privacy Policy: Best Practices for Survey and Opinion Researchers



Components of an Online Privacy Policy



Developing Internal Do-Not-Contact Lists: Best Practices for Researchers



Developing A Data Retention Policy



Involving Employees in Data Security Efforts 



Responding to a Data Security Breach



Data Security of Wireless Networks: Best Practices for Researchers



Data Disposal: Best Practices for Survey and Opinion Researchers



Developing a Deceased Respondent Policy 



Financial Privacy: Best Practices for Survey and Opinion Researchers



Best Practice Guidelines on HIPAA



Creating E-mail Subject Lines



Sending E-mail: Best Practices for Survey and Opinion Researchers



Caller Identification: Best Practices for Survey and Opinion Researchers



Call Monitoring/Recording Notification: Best Practices for Survey Researchers



Calling Cell Phones: Best Practices for Survey Researchers



Conducting Automated Polling (IVR & Robocalls): Best Practices for Researchers



Sending Faxes: Best Practices for Researchers



EU Data Directive: Best Practices for Survey and Opinion Researchers



IMRO Guidelines for Best Practices in Sample and Panel Management



MRA Guide to the Top 16 Social Media Research Questions



Recommendations for Improving Respondent Cooperation



How to Respond to Respondent Questions about Research



Research with Minors



Specific Laws



The Human Subjects Rule: CFR – Code of Federal Regulations Title 21 – Part 50



Office for Human Research Protections (OHRP), which oversees the Human Subject Rule (and Institutional 
Review Boards) for federally-funded research



FTC Releases New FAQs on the Children’s Online Privacy Protection Act (COPPA)



FTC: All About COPPA
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FTC: COPPA FAQs



International Age of Majority Laws



Financial privacy: The Gramm-Leach Bliley Act of 1999



The Health Insurance Portability and Accountability Act – HIPAA



Physician Incentives: State and federal laws on payments to physician respondents in pharmaceutical and 
medical device marketing research



FAQs for Compliance with the Physician Payments Sunshine Act



Physician Payments Sunshine Act - A Joint MR Regulatory Alert



State Data Security Breach Notification Laws 



Overview of California’s Online Privacy Protection Act, governing privacy policies online



Compendium of Laws on Telephone Monitoring



U.S. Fax Law 



Understanding the European Union (EU) Data Protection Safe Harbor



Research in Canada and the Personal Information Protection and Electronic Documents Act (PIPEDA)



State Listing of Independent Contractor Tests: A State-by-State Assessment 



Frequently Asked Questions - The Research Profession and the Law



Issue Resources



Push Polls - Deceptive Advocacy/Persuasion Under the Guise of Legitimate Polling



Research Industry Position on the Physician Payments Sunshine Act



The Research Profession's Position on Classification of Respondents



Brand Equity Measurement



Calculating Survey Non-response Metrics



Mixed-Mode Surveys



Paradata in Survey Research



Calculating Return-on-Investment for Marketing Research



Survey Nonresponse



Privacy in the Workplace



Privacy Policy Checklist 



Ethical and Legal Considerations in Recruiting



Discovery of Electronically Stored Information in Civil Cases



Contract Template Language and Model Agreements



Respondent Bill of Rights



Federal Communications Commission (FCC)



Federal Trade Commission (FTC)
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Search BLS.gov  



Survey Respondents FONT SIZE:  PRINT: SHARE ON:   



BLS Survey Respondent



Without the generous cooperation of the people who



participate in our surveys—people like you—the Bureau



of Labor Statistics could not fulfill its mission to provide



vital information about our economy and society to so



many different customers.



If you are called upon to participate in one of our surveys, please say “Yes.” A few
moments of your time can mean so much for people just like you.



Your participation is important
Nearly all of our surveys are voluntary, meaning that the individuals, households, and organizations selected for
our survey samples can choose whether to participate. We are grateful that the great majority of them say
“Yes.”



We carefully design our survey samples through a scientific process to represent the people and businesses in
the United States. We strive to make participation in our surveys as easy as possible. We design survey
questions that are easy to understand, and we try to minimize the amount of time it takes to answer them.



Without your participation, these surveys would not accurately reflect the economic and social conditions of our
country.



Protecting confidentiality
We understand that confidentiality is extremely important to you. That is why the confidentiality of participants
in our surveys is strictly protected by law and additionally by our own security policies.



Federal law prohibits us from releasing any information that could reveal the identity of you or your business
without your consent. The information that you provide can only be used to produce statistics. In other words,
it can be used to describe or analyze the characteristics only of groups, not individuals, households, or specific
organizations.



We have established multiple layers of protection for our computer systems and records, and we regularly train
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our staff concerning policies to protect your information. These laws and policies ensure that no one will be able
to misuse your information or gain an unfair advantage by obtaining inside information about your business.



INFORMATION FOR PARTICIPANTS IN SPECIFIC SURVEYS



American Time Use Survey
Consumer Expenditure Survey
Current Employment Statistics Survey
Consumer Price Index Telephone Point of Purchase Survey
Current Population Survey
Green Goods and Services Survey
Green Technologies and Practices Survey
Import/Export Price Indexes
Job Openings and Labor Turnover Survey
National Compensation Survey
National Longitudinal Survey of Youth 1979 at NORC.org
National Longitudinal Survey of Youth 1997 at NORC.org
Occupational Employment Statistics
Quarterly Census of Employment and Wages
Producer Price Index Survey
Survey of Occupational Injuries and Illnesses
Other BLS Programs and Surveys



HELP LOCATING AND USING BLS INFORMATION



Contact our Regional Offices
Contact our Washington, DC, Office
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LIST OF STANDARDS FOR STATISTICAL SURVEYS 
 
SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN   
 
Survey Planning  
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Survey Design 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
 
Survey Response Rates 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Pretesting Survey Systems 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
SECTION 2   COLLECTION OF DATA  
 
Developing Sampling Frames 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
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Required Notifications to Potential Survey Respondents 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
 
Data Collection Methodology 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
SECTION 3   PROCESSING AND EDITING OF DATA  
 
Data Editing 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Nonresponse Analysis and Response Rate Calculation 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Coding 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that permits immediate analysis 
must use standardized codes, when available, to enhance comparability. 
 
Data Protection 
Standard 3.4:  Agencies must implement safeguards throughout the production process to 
ensure that survey data are handled to avoid disclosure. 
 
Evaluation 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to interpret results of analyses, and to help designers of recurring surveys 
focus improvement efforts. 
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SECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  
 
Developing Estimates and Projections 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Agencies must plan and implement evaluations to assess 
the quality of the estimates and projections. 
 
SECTION 5   DATA ANALYSIS 
 
Analysis and Report Planning 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Inference and Comparisons 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
SECTION 6   REVIEW PROCEDURES  
 
Review of Information Products 
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Releasing Information 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Data Protection and Disclosure Avoidance for Dissemination 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Survey Documentation 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
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Documentation and Release of Public-Use Microdata 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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INTRODUCTION 
This document provides 20 standards that apply to Federal censuses and surveys whose 
statistical purposes include the description, estimation, or analysis of the characteristics of 
groups, segments, activities, or geographic areas in any biological, demographic, economic, 
environmental, natural resource, physical, social, or other sphere of interest.  The development, 
implementation, or maintenance of methods, technical or administrative procedures, or 
information resources that support such purposes are also covered by these standards.  In 
addition, these standards apply to censuses and surveys that are used in research studies or 
program evaluations if the purpose of the survey meets any of the statistical purposes noted 
above.  To the extent they are applicable, these standards also cover the compilation of statistics 
based on information collected from individuals or firms (such as tax returns or the financial and 
operating reports required by regulatory commissions), applications/registrations, or other 
administrative records.   
 
Background 
Standards for Federal statistical programs serve both the interests of the public and the needs of 
the government.  These standards document the professional principles and practices that Federal 
agencies are required to adhere to and the level of quality and effort expected in all statistical 
activities.   Each standard has accompanying guidelines that present recommended best practices 
to fulfill the goals of the standards.  Taken together, these standards and guidelines provide a 
means to ensure consistency among and within statistical activities conducted across the Federal 
Government.  Agency implementation of standards and guidelines ensures that users of Federal 
statistical information products are provided with details on the principles and methods 
employed in the development, collection, processing, analysis, dissemination, and preservation 
of Federal statistical information. 
 
In 2002, the U.S. Office of Management and Budget (OMB), in response to Section 515 of the 
Treasury and General Government Appropriations Act for Fiscal Year 2001 (Public Law 106-
554), popularly known as the Information Quality Act, issued government-wide guidelines that 
“provide policy and procedural guidance to Federal agencies for ensuring and maximizing the 
quality, objectivity, utility, and integrity of information (including statistical information) 
disseminated by Federal agencies” (67 FR 8452-8460; February 22, 2002).  Federal statistical 
agencies worked together to draft a common framework to use in developing their individual 
Information Quality Guidelines.  That framework, published in the June 4, 2002, Federal 
Register Notice, “Federal Statistical Organizations’ Guidelines for Ensuring and Maximizing the 
Quality, Objectivity, Utility, and Integrity of Disseminated Information” (67 FR 38467-38470), 
serves as the organizing framework for the standards and guidelines presented here.1  The 
framework for these standards and guidelines includes: 
 
                                                 
1 The Federal Register notice included eight areas where statistical organizations set standards for performance.  
The framework utilized here combines “Development of concepts and methods” with “Planning and design of 
surveys and other means of collecting data” into the single section on “Development of concepts, methods, and 
design.” The standards for these activities were closely linked and attempting to separate them into two distinct 
sections would have resulted in some duplication of standards between sections.  The only other change is the title 
of Section 7, which was shortened to “Dissemination of Information Products” for convenience rather than 
“Dissemination of data by published reports, electronic files, and other media requested by users” as it originally 
appeared in the Federal Register notice.   
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• Development of concepts, methods, and design  
• Collection of data 
• Processing and editing of data 
• Production of estimates and projections 
• Data analysis  
• Review procedures 
• Dissemination of Information Products. 



 
Within this framework, the 20 standards and their related guidelines for Federal statistical 
surveys focus on ensuring high quality statistical surveys that result in information products 
satisfying an agency's and OMB’s Information Quality Guidelines’ requirements for ensuring 
and maximizing the quality, objectivity, utility, and integrity of information disseminated by the 
Federal Government.    
 
The standards and guidelines are not intended to substitute for the extensive existing literature on 
statistical and survey theory, methods, and operations.  When undertaking a survey, an agency 
should engage knowledgeable and experienced survey practitioners to effectively achieve the 
goals of the standards.  Persons involved should have knowledge and experience in survey 
sampling theory, survey design and methodology, field operations, data analysis, and 
dissemination as well as technological aspects of surveys. 
 
Under the OMB Information Quality Guidelines, quality is an encompassing term comprising 
objectivity, utility, and integrity. 



 
Objectivity refers to whether information is accurate, reliable, and unbiased, and is presented in 
an accurate, clear, and unbiased manner.  It involves both the content of the information and the 
presentation of the information.  This includes complete, accurate, and easily understood 
documentation of the sources of the information, with a description of the sources of any errors 
that may affect the quality of the data, when appropriate. Objectivity is achieved by using 
reliable information sources and appropriate techniques to prepare information products.  



 
Standards related to the production of accurate, reliable, and unbiased information include 
Survey Response Rates (1.3), Developing Sampling Frames (2.1), Required Notifications to 
Potential Survey Respondents (2.2), Data Collection Methodology (2.3), Data Editing (3.1), 
Nonresponse Analysis and Response Rate Calculation (3.2), Coding (3.3), Evaluation (3.5), 
Developing Estimates and Projections (4.1), Analysis and Report Planning (5.1), and Inference 
and Comparisons (5.2).   
 
Standards related to presenting results in an accurate, clear, and unbiased manner include:   
Review of Information Products (6.1), Survey Documentation (7.3), and Documentation and 
Release of Public-Use Microdata (7.4). 
 
Utility refers to the usefulness of the information that is disseminated to its intended users.  The 
usefulness of information disseminated by Federal agencies should be considered from the 
perspective of specific subject matter users, researchers, policymakers, and the public.  Utility is 
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achieved by continual assessment of information needs, anticipating emerging requirements, and 
developing new products and services. 



 
To ensure that information disseminated by Federal agencies meets the needs of the intended 
users, agencies rely upon internal reviews, analyses, and evaluations along with feedback from 
advisory committees, researchers, policymakers, and the public.  In addition, agencies should 
clearly and correctly present all information products in plain language geared to their intended 
audiences.  The target audience for each product should be clearly identified, and the product’s 
contents should be readily accessible to that audience.  
 
In all cases, the goal is to maximize the usefulness of information and minimize the costs to the 
government and the public.  When disseminating their information products, Federal agencies 
should utilize a variety of efficient dissemination channels so that the public, researchers, and 
policymakers can locate and use information in an equitable, timely, and cost-effective fashion. 
 
The specific standards that contribute directly to the utility and the dissemination of information 
include:  Survey Planning (1.1), Survey Design (1.2), Pretesting Survey Systems (1.4), Review 
of Information Products (6.1), Releasing Information (7.1), Survey Documentation (7.3), and 
Documentation and Release of Public-Use Microdata (7.4). 
 
Integrity refers to the security or protection of information from unauthorized access or revision.  
Integrity ensures that the information is not compromised through corruption or falsification. 



 
Federal agencies have a number of statutory and administrative provisions governing the 
protection of information.  Examples that may affect all Federal agencies include the Privacy 
Act; the Freedom of Information Act; the Confidential Information Protection and Statistical 
Efficiency Act of 2002; the Federal Information Security Management Act of 2002; the Health 
Insurance Portability and Accountability Act of 1996; OMB Circular Nos. A-123, A-127, and A-
130; and the Federal Policy for the Protection of Human Subjects.  The standards on Required 
Notifications to Potential Survey Respondents (2.2), Data Protection (3.4), and Data Protection 
and Disclosure Avoidance for Dissemination (7.2) directly address statistical issues concerning 
the integrity of data. 
 
Requirements for Agencies 
The application of standards to the wide range of Federal statistical activities and uses requires 
judgment that balances such factors as the uses of the resulting information and the efficient 
allocation of resources; this should not be a mechanical process.  Some surveys are extremely 
large undertakings requiring millions of dollars, and the resulting general-purpose statistics have 
significant, far-reaching effects.  (Examples of major Federal information programs, many based 
on statistical surveys, are the Principal Federal Economic Indicators.2)  Other statistical activities 
may be more limited and focused on specific program areas (e.g., customer satisfaction surveys, 
program evaluations, or research). 
 



                                                 
2 For the list of principal economic indicators and their release dates see 
http://www.whitehouse.gov/omb/inforeg/statpolicy.html#sr  
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For each statistical survey in existence when these standards are issued and for each new survey, 
the sponsoring and/or releasing agency should evaluate compliance with applicable standards.  
The agency should establish compliance goals for applicable standards if a survey is not in 
compliance.  An agency should use major survey revisions or other significant survey events as 
opportunities to address areas in which a survey is not in compliance with applicable standards.   
 
Federal agencies are required to adhere to all standards for every statistical survey, even those 
that have already received OMB approval.  Agencies should provide sufficient information in 
their Information Collection Requests (ICR) to OMB under the Paperwork Reduction Act (PRA) 
to demonstrate whether they are meeting the standards.  OMB recognizes that these standards 
cannot be applied uniformly or precisely in every situation.  Consideration will be given to the 
importance of the uses of the information as well as the quality required to support those uses.  If 
funding or other contingencies make it infeasible for all standards to be met, agencies should 
discuss in their ICR submissions the options that were considered and why the final design was 
selected.   
 
The agency should also include in the standard documentation for the survey, or in an easily 
accessible public venue, such as on its web site, the reasons why the standard could not be met 
and what actions the agency has taken or will take to address any resulting issues.3   
 
The following standards and guidelines are not designed to be completely exhaustive of all 
efforts that an agency may undertake to ensure the quality of its statistical information.   
Agencies are encouraged to develop additional, more detailed standards focused on their specific 
statistical activities. 
 
The standards are presented in seven sections.  For each standard, there is a list of key terms that 
are used in the standard or accompanying guidelines, and these terms are defined in the appendix 
to provide clarification on their use in this document.  The guidelines for each standard represent 
best practices that may be useful in fulfilling the goals of the standard and provide greater 
specificity and detail than the standards.  However, as noted earlier, these standards and 
guidelines are not intended to substitute for the extensive existing literature on statistical and 
survey theory, methods, and operations.  Additional information relevant to the standards can be 
found in other more specialized publications, and references to other Federal guidance 
documents or resources and the work of the Federal Committee on Statistical Methodology are 
provided in this document.   
 
Agencies conducting surveys should also consult guidance issued by OMB entitled Questions 
and Answers When Designing Surveys for Information Collections.  That document was 
developed by OMB to assist agencies in preparing their Information Collection Requests for 
OMB review under the Paperwork Reduction Act (PRA).  The PRA requires that all Federal 
agencies obtain approval from OMB prior to collecting information from ten or more persons.4



                                                 
3 In cases where the agency determines that ongoing surveys are not in compliance with the standards, the 
documentation should be updated at the earliest possible time.   
4 Under the PRA, “Person means an individual, partnership, association, corporation (including operations of 
government-owned contractor-operated facilities), business trust, or legal representative, an organized group of 
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SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN    
      
Section 1.1   Survey Planning  
 
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Key Terms:  bridge study, confidentiality, consistent data series, crosswalk study, data series, 
effect size, individually-identifiable data, key variables, measurement error, microdata, minimum 
substantively significant effect (MSSE), pretest, public-use data file, respondent burden, survey 
system  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.1.1:  Surveys (and related activities such as focus groups, cognitive interviews, pilot 
studies, field tests, etc.) are collections of information subject to the requirements of the 
Paperwork Reduction Act of 1995 (Pub.L. No. 104-13, 44 U.S.C. § 3501 et seq.) and OMB’s 
implementing regulations (5 C.F.R. § 1320, Controlling Paperwork Burdens on the Public).  An 
initial step in planning a new survey or a revision of an existing survey should be to contact the 
sponsoring agency’s Chief Information Officer or other designated official to ensure the survey 
work is done in compliance with the law and regulations.  OMB approval will be required before 
the agency may collect information from 10 or more members of the public in a 12-month 
period.  A useful reference document regarding the approval process is OMB’s Questions and 
Answers When Designing Surveys for Information Collections. 
 
Guideline 1.1.2:  Planning is an important prerequisite when designing a new survey or survey 
system, or implementing a major revision of an ongoing survey.  Key planning and project 
management activities include the following: 
1.   A justification for the survey, including the rationale for the survey, relationship to prior  



surveys, survey goals and objectives (including priorities within these goals and objectives), 
hypotheses to be tested, and definitions of key variables.  Consultations with potential users to 
identify their requirements and expectations are also important at this stage of the planning 
process. 



 2.  A review of related studies, surveys, and reports of Federal and non-Federal sources to ensure 
that part or all of the survey would not unnecessarily duplicate available data from an existing 



                                                                                                                                                             
individuals, a State, territorial, tribal, or local government or branch thereof, or a political subdivision of a State, 
territory, tribal, or local government or a branch of a political subdivision”  (5 C.F.R. § 1320.3(k)).    
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source, or could not be more appropriately obtained by adding questions to existing Federal 
statistical surveys.  The goal here is to spend Federal funds effectively and minimize 
respondent burden.  If a new survey is needed, efforts to minimize the burden on individual 
respondents are important in the development and selection of items. 



 3.  A review of the confidentiality and privacy provisions of the Privacy Act, the Confidential 
Information Protection and Statistical Efficiency Act of 2002, and the privacy provisions of 
the E-Government Act of 2002, and all other relevant laws, regulations, and guidance, when 
planning any surveys that will collect individually-identifiable data from any survey 
participant.   



4.  A review of all survey data items, the justification for each item, and how each item can best be 
measured (e.g., through questionnaires, tests, or administrative records).  Agencies should 
assemble reasonable evidence that these items are valid and can be measured both accurately 
and reliably, or develop a plan for testing these items to assess their accuracy and reliability. 



5.  A plan for pretesting the survey or survey system, if applicable (see Section 1.4).  
6.  A plan for quality assurance during each phase of the survey process to permit monitoring and 



assessing performance during implementation.  The plan should include contingencies to 
modify the survey procedures if design parameters appear unlikely to meet expectations (for 
example, if low response rates are likely).  The plan should also contain general specifications 
for an internal project management system that identifies critical activities and key milestones 
of the survey that will be monitored, and the time relationships among them. 



7.  A plan for evaluating survey procedures, results, and measurement error (see Section 3.5). 
8.  An analysis plan that identifies analysis issues, objectives, key variables, minimum 



substantively significant effect sizes, and proposed statistical tests (see Section 5.1). 
9.  An estimate of resources and target completion dates needed for the survey cycle. 
10. A dissemination plan that identifies target audiences, proposed major information products, 



and the timing of their release. 
11. A data management plan for the preservation of survey data, documentation, and information 



products as well as the authorized disposition of survey records.   
 



Guideline 1.1.3:  To maintain a consistent data series over time, use consistent data collection 
procedures for ongoing data collections.  Continuous improvement efforts sometimes result in a 
trade-off between the desire for consistency and a need to improve a data collection.  If changes 
are needed in key variables or survey procedures for a data series, consider the justification or 
rationale for the changes in terms of their usefulness for policymakers, conducting analyses, and 
addressing information needs.  Develop adjustment methods, such as crosswalks and bridge 
studies that will be used to preserve trend analyses and inform users about the effects of changes. 
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Section 1.2   Survey Design 
 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
  
Key Terms:  bias, confidentiality, cut-off sample, domain, effective sample size, estimation 
error, frame, imputation, key variables, model-based sample, nonprobabilistic methods, 
nonsampling error, power, precision, probabilistic methods, probability of selection, response 
rate, sampling error, sampling unit, strata, target population, total mean square error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.2.1:  Include the following in the survey design:  the proposed target population, 
response rate goals, frequency and timing of collection, data collection methods, sample design, 
sample size, precision requirements, and, where applicable, an effective sample size 
determination based on power analyses for key variables. 
  
Guideline 1.2.2:  Ensure the sample design will yield the data required to meet the objectives of 
the survey.  Include the following in the sample design:  identification of the sampling frame and 
the adequacy of the frame; the sampling unit used (at each stage if a multistage design); sampling 
strata; power analyses to determine sample sizes and effective sample sizes for key variables by 
reporting domains (where appropriate); criteria for stratifying or clustering, sample size by 
stratum, and the known probabilities of selection; response rate goals (see Standard 1.3); 
estimation and weighting plan; variance estimation techniques appropriate to the survey design; 
and expected precision of estimates for key variables. 
 
Guideline 1.2.3:  When a nonprobabilistic sampling method is employed, include the following 
in the survey design documentation:  a discussion of what options were considered and why the 
final design was selected, an estimate of the potential bias in the estimates, and the methodology 
to be used to measure estimation error.  In addition, detail the selection process and demonstrate 
that units not in the sample are impartially excluded on objective grounds in the survey design 
documentation. 
 
Guideline 1.2.4:  Include a pledge of confidentiality (if applicable), along with instructions 
required to complete the survey.   A clear, logical, and easy-to-follow flow of questions from a 
respondents point of view is a key element of a successful survey. 
 
Guideline 1.2.5:  Include the following in the data collection plans:  frequency and timing of 
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data collections; methods of collection for achieving acceptable response rates; training of 
enumerators and persons coding and editing the data; and cost estimates, including the costs of 
pretests, nonresponse follow-up, and evaluation studies. 
 
Guideline 1.2.6:  Whenever possible, construct an estimate of total mean square error in 
approximate terms, and evaluate accuracy of survey estimates by comparing with other 
information sources.  If probability sampling is used, estimate sampling error; if nonprobability 
sampling is used, calculate the estimation error.   
 
Guideline 1.2.7:  When possible, estimate the effects of potential nonsampling errors including 
measurement errors due to interviewers, respondents, instruments, and mode; nonresponse error; 
coverage error; and processing error. 
 
 
Section 1.3   Survey Response Rates 
 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Key Terms:  cross-sectional, key variables, longitudinal, nonresponse bias, response rates, stage 
of data collection, substitution, target population, universe  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.3.1:  Calculate sample survey unit response rates without substitutions.   
 
Guideline 1.3.2:  Design data collections that will be used for sample frames for other surveys 
(e.g., the Decennial Census, and the Common Core of Data collection by the National Center for 
Education Statistics) to meet a target unit response rate of at least 95 percent, or provide a 
justification for a lower anticipated rate (See Section 2.1.3). 
 
Guideline 1.3.3:  Prior to data collection, identify expected unit response rates at each stage of 
data collection, based on content, use, mode, and type of survey. 
 
Guideline 1.3.4:  Plan for a nonresponse bias analysis if the expected unit response rate is below 
80 percent (see Section 3.2.9).  
 
Guideline 1.3.5:  Plan for a nonresponse bias analysis if the expected item response rate is below 
70 percent for any items used in a report (see Section 3.2.9). 
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Section 1.4   Pretesting Survey Systems 
 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
Key Terms:  cognitive interview, edit, estimation, field test, focus group, frame, pretest, survey 
system, usability testing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.4.1:  Test new components of a survey using methods such as cognitive testing, 
focus groups, and usability testing, prior to a field test of the survey system and incorporate the 
results from these tests into the final design. 
 
Guideline 1.4.2:  Use field tests prior to implementation of the full-scale survey when some or 
all components of a survey system cannot be successfully demonstrated through previous work.  
The design of a field test should reflect realistic conditions, including those likely to pose 
difficulties for the survey.  Elements to be tested include, for example, frame development, 
sample selection, questionnaire design, data collection, item feasibility, electronic data collection 
capabilities, edit specifications, data processing, estimation, file creation, and tabulations.  A 
complete test of all components (sometimes referred to as a dress rehearsal) may be desirable for 
highly influential surveys.   
 
 
SECTION 2   COLLECTION OF DATA  
 
Section 2.1   Developing Sampling Frames 
 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
 
Key Terms:  bias, coverage, estimation, frame, frame populations, target populations 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.1.1:  Describe target populations and associated survey or sampling frames.  Include 
the following items in this description:  
1. The manner in which the frame was constructed and the maintenance procedures; 
2. Any exclusions that have been applied to target and frame populations; 
3. Coverage issues such as alternative frames that were considered, coverage rates (an 



estimation of the missing units on the frame (undercoverage), and duplicates on the frame 
(overcoverage)), multiple coverage rates if some addresses target multiple populations (such 



 9
ECM Opp to CC Mot to Compel 
RX-A:11



Page 14 of 41











as schools and children or households and individuals), what was done to improve the 
coverage of the frame, and how data quality and item nonresponse on the frame may have 
affected the coverage of the frame; 



4. Any estimation techniques used to improve the coverage of estimates such as post-
stratification procedures; and 



5. Other limitations of the frame including the timeliness and accuracy of the frame (e.g., 
misclassification, eligibility, etc.). 



 
Guideline 2.1.2:  Conduct periodic evaluations of coverage rates and coverage of the target 
population in survey frames that are used for recurring surveys, for example, at least every 5 
years.  
 
Guideline 2.1.3:  Coverage rates in excess of 95 percent overall and for each major stratum are 
desirable.  If coverage rates fall below 85 percent, conduct an evaluation of the potential bias.    
 
Guideline 2.1.4:  Consider using frame enhancements, such as frame supplementation or dual-
frame estimation, to increase coverage. 
 
For more information on developing survey frames, see Federal Committee on Statistical 
Methodology (FCSM) Statistical Policy Working Paper 17, Survey Coverage. 
 
 
Section 2.2   Required Notifications to Potential Survey Respondents 
 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
  
Key Terms:  confidentiality, mandatory, respondent burden, voluntary 
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.2.1:  Provide appropriate informational materials to respondents, addressing 
respondent burden as well as the scope and nature of the questions to be asked.  The materials 
may include a pre-notification letter, brochure, set of questions and answers, or an 800 number to 
call that does the following: 
1. Informs potential respondents that they have been selected to participate in a survey; 
2. Informs potential respondents about the name and nature of the survey; and 
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3. Provides any additional information to potential respondents that the agency is required to 
supply (e.g., see further requirements in the regulations implementing the Paperwork 
Reduction Act, 5 C.F.R. § 1320.8(b)(3)). 



 
 
Section 2.3   Data Collection Methodology 



 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
Key Terms:  imputation, item nonresponse, nonresponse bias, required response item, 
respondent burden, response analysis survey, response rates, target population, validation studies 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.3.1:  Design the data collection instrument in a manner that minimizes respondent 
burden, while maximizing data quality.  The following strategies may be used to achieve these 
goals: 
1. Questions are clearly written and skip patterns easily followed; 
2. The questionnaire is of reasonable length; 
3. The questionnaire includes only items that have been shown to be successful in previous 



administrations or the questionnaire is pretested to identify problems with interpretability and 
ease in navigation.   



4. Methods to reduce item nonresponse are adopted. 
 
Guideline 2.3.2:  Encourage respondents to participate to maximize response rates and improve 
data quality.  The following data collection strategies can also be used to achieve high response 
rates: 
1. Ensure that the data collection period is of adequate and reasonable length; 
2. Send materials describing the data collection to respondents in advance, when possible; 
3. Plan an adequate number of contact attempts; and 
4. If applicable, train interviewers and other staff who may have contact with respondents in 



techniques for obtaining respondent cooperation and building rapport with respondents.  
Techniques for building rapport include respect for respondents’ rights, follow-up skills, 
knowledge of the goals and objectives of the data collection, and knowledge of the uses of 
the data. 



5. Although incentives are not typically used in Federal surveys, agencies may consider use of 
respondent incentives if they believe incentives would be necessary to use for a particular 
survey in order to achieve data of sufficient quality for their intended use(s). 



 
Guideline 2.3.3:  The way a data collection is designed and administered also contributes to data 
quality.  The following issues are important to consider: 
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1. Given the characteristics of the target population, the objectives of the data collection, the 
resources available, and time constraints, determine the appropriateness of the method of data 
collection (e.g., mail, telephone, personal interview, Internet); 



2. Collect data at the most appropriate time of year, when relevant; 
3. Establish the data collection protocol to be followed by the field staff;    
4. Provide training for field staff on new protocols, with refresher training on a routine, 



recurring cycle; 
5. Establish best practice mechanisms to minimize interviewer falsification, such as protocols 



for monitoring interviewers and reinterviewing respondents; 
6. Conduct response analysis surveys or other validation studies for new data collection efforts 



that have not been validated;  
7. Establish protocols that minimize measurement error, such as conducting response analysis 



surveys to ensure records exist for data elements requested for business surveys, establishing 
recall periods that are reasonable for demographic surveys, and developing computer systems 
to ensure Internet data collections function properly; and 



8. Quantify nonsampling errors to the extent possible. 
 
Guideline 2.3.4:  Develop protocols to monitor data collection activities, with strategies to 
correct identified problems.  The following issues are important to consider: 
1. Implement quality and performance measurement and process control systems to monitor 



data collection activities and integrate them into the data collection process.   These 
processes, systems, and tools will provide timely measurement and reporting of all critical 
components of the data collection process, on the dimensions of progress, response, quality, 
and cost.  Thus, managers will be able to identify and resolve problems and ensure that the 
data collection is completed successfully.  Additionally, these measurements will provide 
survey designers and data users with indicators of survey performance and resultant data 
quality. 



2. Use internal reporting systems that provide timely reporting of response rates and the reasons 
for nonresponse throughout the data collection.  These systems should be flexible enough to 
identify important subgroups with low response rates for more intensive follow-ups.  



3. If response rates are low and it is impossible to conduct more extensive procedures for the 
full sample, select a probabilistic subsample of nonrespondents for the more intensive data 
collection method.  This subsample permits a description of nonrespondents’ characteristics, 
provides data needed for nonresponse bias analysis, and allows for possible weight 
adjustments or for imputation of missing characteristics. 



4. Determine a set of required response items to obtain when a respondent is unwilling to 
cooperate fully.  These items may then be targeted in the nonresponse follow-up in order to 
meet the minimum standard for unit response.  These items may also be used in a 
nonresponse bias analysis that compares characteristics of respondents and nonrespondents 
using the sample data for those items.  These required response items may also be used for 
item nonresponse imputation systems. 
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SECTION 3   PROCESSING AND EDITING OF DATA  
 
Section 3.1   Data Editing 
 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Key Terms:  editing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.1.1:  Check and edit data to mitigate errors.  Data editing is an iterative and 
interactive process that includes procedures for detecting and correcting errors in the data.  
Editing uses available information and some assumptions to derive substitute values for 
inconsistent values in a data file.  When electronic data collection methods are used, data are 
usually edited both during and after data collection.  Include results from analysis of data and 
input from subject matter specialists in the development of edit rules and edit parameters.  As 
appropriate, check data for the following and edit if errors are detected: 
1. Responses that fall outside a prespecified range (e.g., based on expert judgment or previous 



responses) or, for categorical responses, are not equal to specified categories; 
2. Consistency, such as the sum of categories matches the reported total, or responses to 



different questions are logical; 
3. Contradictory responses and incorrect flow through prescribed skip patterns; 
4. Missing data that can be directly filled from other portions of the same record (including the 



sample frame); 
5. The omission and duplication of records; and  
6. Inconsistency between estimates and outside sources. 
 
Guideline 3.1.2:  Possible actions for failed edits include the following: 
1. Automated correction within specified criteria; 
2. Data verified by respondent, and edit overridden; 
3. Corrected data provided by respondent; 
4. Corrected data available from other sources; 
5. If unable to contact respondent, and after review by survey staff, an imputed value may be 



substituted for a failed edit; and  
6. Data edit failure overridden after review by survey staff. 
 
Guideline 3.1.3:  Code the data set to indicate any actions taken during editing, and/or retain the 
unedited data along with the edited data. 
 
For more information on data editing, see FCSM Statistical Policy Working Paper 18, Data 
Editing in Federal Statistical Agencies, and FCSM Statistical Policy Working Paper 25, Data 
Editing Workshop and Exposition. 
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Section 3.2   Nonresponse Analysis and Response Rate Calculation 
 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Key Terms:  bias, cross-wave imputation, cross-sectional, eligible sample unit, frame, 
imputation, item nonresponse, key variables, longitudinal, longitudinal analysis, missing at 
random, missing completely at random, multivariate analysis, multivariate modeling, 
nonresponse bias, overall unit nonresponse, probability of selection, response rates, stages of 
data collection, unit nonresponse, wave, weights 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.2.1:  Calculate all response rates unweighted and weighted.  Calculate  weighted 
response rates based on the probability of selection or, in the case of establishment surveys, on 
the proportion of key characteristics that is represented by the responding units.  Agencies may 
report other response rates in addition to those given below (e.g., to show the range of response 
rates given different assumptions about eligibility) as long as the rates below are reported and 
any additional rates are clearly defined.   
 
Guideline 3.2.2:  Calculate unweighted unit response rates (RRU) as the ratio of the number of 
completed cases (or sufficient partials)  (C) to the number of in-scope sample cases (AAPOR, 
2004).  There are a number of different categories of cases that comprise the total number of in-
scope cases: 



C  = number of completed cases or sufficient partials; 
R  = number of refused cases; 
NC  = number of noncontacted sample units known to be eligible; 
O  = number of eligible sample units not responding for reasons other than refusal; 
U  = number of sample units of unknown eligibility, not completed; and 
e  = estimated proportion of sample units of unknown eligibility that are eligible. 



The unweighted unit response rate represents a composite of these components: 



 
)(UeONCRC



CRRU
++++



=  



 
Guideline 3.2.3:  Calculate weighted unit response rates (RRW) to take into account the 
different probabilities of selection of sample units, or for economic surveys, the different 
proportions of key characteristics that are represented by the responding units.  For each 
observation i:  



Ci = 1 if the ith case is completed (or is a sufficient partial), and  Ci = 0 if the ith case is 
not completed;  
Ri = 1 if the ith case is a refusal and Ri = 0 if the ith case is not a refusal;  
NCi = 1 if the ith case is a noncontacted sample unit known to be eligible and NCi = 0 if 
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the ith case is not a noncontacted sample unit known to be eligible;  
Oi = 1 if the ith case is a eligible sample units not responding for reasons other than 
refusal and Oi = 0 if the ith case is not a eligible sample unit not responding for reasons 
other than refusal;  
Ui = 1 if the ith case is a sample units of unknown eligibility and Ui = 0 if the ith case is 
not a sample unit of unknown eligibility;  
e = estimated proportion of sample units of unknown eligibility that are eligible; and  
wi = the inverse probability of selection for the ith sample unit.   



The weighted unit response rate can be given by summing over all sample units selected to be in 
the sample, as shown below:  



 
))(( iiiiii



ii
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=
∑



∑  



 
Many economic surveys use weighted response rates that reflect the proportion of a key 
characteristic, y, such as “total assets,” “total revenues,” or “total amount of coal produced.”  
Though it may be referred to as a coverage rate, it is, in fact, a weighted item response rate where 
the item of interest is a quantity of primary interest for the survey.  If we let yi be the value of the 
characteristic y for the ith sample unit and sum over the entire sample, then the weighted 
response rate can be given by:  



 
))(( iiiiiii



iii



UeONCRCyw
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RRW
++++



=
∑



∑  



Alternatively, the denominator can be based on the population total from a previous period or 
from administrative records.   
 
Guideline 3.2.4:  Calculate the overall unit response rates for cross-sectional sample surveys 
(RROC) as the product of two or more unit-level response rates when a survey has multiple 
stages: 
  ∏



=



=
K



i
i



C RRURRO
1



Where:  
RRUi = the unit level response rate for the ith stage; 
C denotes cross-sectional; and 
K = the number of stages.   



When a sample is drawn with probability proportionate to size (PPS), then the interpretation of 
RROC can be improved by using size weighted response rates for the K  stages .  This is 
especially helpful if nonresponse is related to the size of the sample units. 
 
Guideline 3.2.5:  Calculate longitudinal response rates for each wave.  Use special procedures 
for longitudinal surveys where previous nonrespondents are eligible for inclusion in subsequent 
waves.  The overall unit response rate used in longitudinal analysis (RROL) reflects the 
proportion of all eligible respondents in the sample who participated in all waves in the analysis, 
and includes the response rates from all stages of data collection used in the analysis:   



∏
= ++++



=
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where:  
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K = the last stage of data collection used in the analysis; 
IL = the number of responding cases common to all waves in the analysis 
R1



k = Refusals at wave 1 at stage k 
so that I1



k +R1
k +O1



k +NC1
k +ek(U1



k) is the entire sample entered at wave 1 
 
Guideline 3.2.6:  Calculate item response rates (RRI) as the ratio of the number of respondents 
for whom an in-scope response was obtained (Ix for item x) to the number of respondents who 
were asked to answer that item.  The number asked to answer an item is the number of unit-level 
respondents (I) minus the number of respondents with a valid skip for item x (Vx).  When an 
abbreviated questionnaire is used to convert refusals, the eliminated questions are treated as item 
nonresponse:  
 



VI
IRRI X



X
X



−
=



 



 
Guideline 3.2.7:  Calculate the total item response rates (RRTx) for specific items as the product 
of the overall unit response rate (RRO) and the item response rate for item x (RRIx): 
 RRIRRORRT XX *=  
 
Guideline 3.2.8:  When calculating a response rate with supplemented samples, base the 
reported response rates on the original and the added sample cases.  However, when calculating 
response rates where the sample was supplemented during the initial sample selection (e.g., using 
matched pairs), calculate unit response rates without the substituted cases included (i.e., only the 
original cases are used). 
 
Guideline 3.2.9:  Given a survey with an overall unit response rate of less than 80 percent, 
conduct an analysis of nonresponse bias using unit response rates as defined above, with an 
assessment of whether the data are missing completely at random.  As noted above, the degree of 
nonresponse bias is a function of not only the response rate but also how much the respondents 
and nonrespondents differ on the survey variables of interest.  For a sample mean, an estimate of 
the bias of the sample respondent mean is given by:  



 )()( nrr
nr



tr yy
n



n
yyryB −⎟⎟



⎠



⎞
⎜⎜
⎝



⎛
=−=  



Where:  
 ty   = the mean based on all sample cases; 



 ry  = the mean based only on respondent cases; 



 nry  =  the mean based only on the nonrespondent cases; 
 n  =   the number of cases in the sample; and  
 nnr  =   the number of nonrespondent cases.   



 
For a multistage (or wave) survey, focus the nonresponse bias analysis on each stage, with 
particular attention to the “problem” stages.  A variety of methods can be used to examine 
nonresponse bias, for example, make comparisons between respondents and nonrespondents 
across subgroups using available sample frame variables.  In the analysis of unit nonresponse, 
consider a multivariate modeling of response using respondent and nonrespondent frame 
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variables to determine if nonresponse bias exists.  Comparison of the respondents to known 
characteristics of the population from an external source can provide an indication of possible 
ias, especially if the characteristics in question are related to the survey’s key variables. 



 
evel for at least the items in 



uestion, in a manner similar to that discussed in Guideline 3.2.9. 



ndom, the amount of potential bias should inform the decision to publish individual items.  



 
l considerations, appropriate for the analysis, and make use of 



e most relevant data available. 



kely to be 



e should be taken to use imputations that minimize the attenuation of 
nderlying relationships. 



 of imputing longitudinal data sets, use cross-wave imputations or 
ross-sectional imputations. 



uideline 3.2.15:  Clearly identify all imputed values on a data file (e.g., code them). 



Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in 
urveys.   



ection 3.3   Coding 



its immediate analysis 
ust use standardized codes, when available, to enhance comparability. 



ey Terms:  coding, quality assurance process 



b
 
Guideline 3.2.10:  If the item response rate is less than 70 percent, conduct an item nonresponse
analysis to determine if the data are missing at random at the item l
q
 
Guideline 3.2.11:  In those cases where the analysis indicates that the data are not missing at 
ra
 
Guideline 3.2.12:  For data collections involving sampling, adjust weights for unit nonresponse, 
unless unit imputation is done.  The unit nonresponse adjustment should be internally consistent,
based on theoretical and empirica
th
 
Guideline 3.2.13:  Base decisions regarding whether or not to adjust or impute data for item 
nonresponse on how the data will be used, the assessment of nonresponse bias that is li
encountered in the review of collections, prior experience with this collection, and the 
nonresponse analysis discussed in this section.  When used, imputation and adjustment 
procedures should be internally consistent, based on theoretical and empirical considerations, 
appropriate for the analysis, and make use of the most relevant data available.  If multivariate 
analysis is anticipated, car
u
 
Guideline 3.2.14:  In the case
c
 
G
 
For more information on calculating response rates and conducting nonresponse bias analyses, 
see FCSM 
S
 
 
S
 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that perm
m
 
K
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  st
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Guideline 3.3.1:  Insert codes into the data set that clearly identify missing data and cases wh
an entry is not expected (e.g., skipped over by skip pattern).  Do not use blan



ere 
ks and zeros as 



odes to identify missing data, as they tend to be confused with actual data. 



s 



rnational organizations, when they exist.  Current 



1. 
sing 



 
ww .ni



c
 
Guideline 3.3.2:  When converting text data to codes to facilitate easier analysis, use 
standardized codes, if they exist.  Use the Federal coding standards listed below, if applicable.  
Provide cross-referencing tables to the Federal standard codes for any legacy coding that doe
not meet the Federal standards.  Develop other types of codes using existing Federal agency 
practice or standard codes from industry or inte
Federal standard codes include the following: 



FIPS Codes.  The National Institute of Standards and Technology maintains Federal 
Information Processing Standards (FIPS) required for use in Federal information proces
in accordance with OMB Circular No. A-130.  Use the following FIPS for coding (see



w.itl st.gov/fipspubs/index.htm for the most recent versions of these standards): 
Codes for the Identification of the States, the District of Col5-2 umbia and the 



6-4 valent Entities of the United States, Its Possessions, and 



10-4 reas of Special Sovereignty and Their Principal 



2. 
es to 



ation (SIC) system (for 



Outlying Areas of the United States, and Associated Areas 
Counties and Equi
Associated Areas 



9-1  Congressional Districts of the United States 
Countries, Dependencies, A
Administrative Divisions 



NAICS Codes.  Use the North American Industry Classification System (NAICS) to classify 
establishments.  NAICS was developed jointly by Canada, Mexico, and the United Stat
provide new comparability in statistics about business activity across North America.  
NAICS coding has replaced the U.S. Standard Industrial Classific
more information, see www.census.gov/epcd/www/naics.html). 
SOC Codes.  Use the Standard Occupational Classification (SOC) system to classify workers
into occupational categories for the purpose of 



3.  
collecting, calculating, or disseminating data 



(for more information, see www.bls.gov/soc). 
Race and Ethnicity.  Follow OMB’s Standards for Maintaining, Collecting, and Presenting
Federal Data on Race and Ethnicity when collecting data on race and e



4.  
thnicity (for more 



information, see www.whitehouse.gov/omb/inforeg/statpolicy.html). 
Statistical Areas.  Use the Standards for Defining Metropolitan and Micropolitan Statistical
Areas for collecting, tabulating, and publishing Federal statistics for geograp



5.  
hic areas (for 



more information, see www.whitehouse.gov/omb/inforeg/statpolicy.html).  



mple of the coding to determine if a specific 
vel of coding accuracy is being maintained. 



ection 3.4   Data Protection 



oughout the production process to 
nsure that survey data are handled to avoid disclosure. 



 
Guideline 3.3.3:  When setting up a manual coding process to convert text to codes, create a 
quality assurance process that verifies at least a sa
le
 
 
S
 
Standard 3.4:  Agencies must implement safeguards thr
e
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Key Terms:  confidential, individually-identifiable data 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



e survey data in any format (e.g., completed survey forms, 
lectronic files, and printouts). 



 
3. 



ailable information resource security practices 
that are periodically monitored and updated. 



s 
ager 



sponsible for that data set in order to guard against unauthorized release or alteration. 



2, Report 



ion of the Confidential Information Protection and Statistical Efficiency Act of 2002 
IPSEA). 



ection 3.5   Evaluation 



rpret results of analyses, and to help designers of recurring surveys 
cus improvement efforts. 



response, measurement error, nonresponse 
rror, nonsampling error, sampling error, weights 



st
 
Guideline 3.4.1:  For surveys that include confidential data, establish procedures and 
mechanisms to ensure the information’s protection during the production, use, storage, 
transmittal, and disposition of th
e
 
Guideline 3.4.2:  Ensure that 
1. Individually-identifiable survey data are protected; 
2. Data systems and electronic products are protected from unauthorized intervention; and



Data files, network segments, servers, and desktop PCs are electronically secure from 
malicious software and intrusion using best av



 
Guideline 3.4.3:  Ensure controlled access to data sets so that only specific, named individuals 
working on a particular data set can have read only, or write only, or both read and write acces
to that data set.  Data set access rights are to be periodically reviewed by the project man
re
 
For more information on data protection, see FCSM Statistical Policy Working Paper 2
on Statistical Disclosure Limitation Methodology, and forthcoming OMB guidance on 
implementat
(C
 
 
S
 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to inte
fo
 
Key Terms:  coverage error, instrument, item non
e
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 



andard:  



 the 
tion methods, and 



d.  Address the following areas: 



st
 
Guideline 3.5.1:  Include an evaluation component in the survey plan that evaluates survey 
procedures, results, and measurement error (see Section 1.1).  Review past surveys similar to
one being planned to determine likely sources of error, appropriate evalua
problems that are likely to be encountere
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1. 
ding frame errors); 



• error, including sources from the instrument, interviewers, and collection 



2. r will be measured, including variance estimation and 



ta; 



6.  
rived from the survey to other independent collections of similar data, if 



. Make evaluation studies public to inform data users.  



r 
stimating the nonsampling error from each source identified in the evaluation plan.  



M Statistical Policy Working Paper 
1, Measuring and Reporting Sources of Error in Surveys. 



ECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  



ection 4.1   Developing Estimates and Projections 



ncies must plan and implement evaluations to assess 
e quality of the estimates and projections. 



tratification, projection, raking, ratio estimation, 
nsitivity analysis, strata, variance, weights 



Potential sources of error, including 
• Coverage error (inclu
• Nonresponse error;  



Measurement 
process; and  



• Data processing error (e.g., keying, coding, editing, and imputation error); 
How sampling and nonsampling erro
studies to isolate error components; 



3. How total mean square error will be assessed; 
4. Methods used to reduce nonsampling error in the collected da
5. Methods used to mitigate nonsampling error after collection; 



Post-collection analyses of the quality of final estimates (include a comparison of the data
and estimates de
available); and 



7
 
Guideline 3.5.2:  Where appropriate, develop and implement methods for bounding o
e
 
For more information on evaluations, see FCSM Statistical Policy Working Paper 15, 
Measurement of Quality in Establishment Surveys, and FCS
3
 
 
S
 
S
 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Age
th
 
Key Terms:  design effect, direct survey-based estimates, estimation, model, model-based 
estimate, model validation, population, post-s
se
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



1. 



ncy has evaluated the alternative method and determined that 
it leads to acceptable results. 



st
 
Guideline 4.1.1:  Develop direct survey estimates according to the following practices: 



Employ weights appropriate for the sample design to calculate population estimates.  
However, an agency may employ an alternative method (e.g., ratio estimators) to calculate 
population estimates if the age
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2. Use auxiliary data to improve precision and/or reduce the error associated with direct survey 
estimates. 



3. Calculate variance estimates by a method appropriate to a survey’s sample design taking into 
account probabilities of selection, stratification, clustering, and the effects of nonresponse, 
post-stratification, and raking.  The estimates must reflect any design effect resulting from a 
complex design. 



 
Guideline 4.1.2: Develop model-based estimates according to accepted theory and practices 
(e.g., assumptions, mathematical specifications).   
 
Guideline 4.1.3:  Develop projections in accordance with accepted theory and practices (e.g., 
assumptions, mathematical specifications).   
 
Guideline 4.1.4:  Subject any model used for developing estimates or projections to the 
following: 
1. Sensitivity analysis to determine if changes in key model inputs cause key model outputs to 



respond in a sensible fashion;  
2. Model validation to analyze a model’s performance by comparing the results to available 



independent information sources; and 
3. Demonstration of reproducibility to show that, given the same inputs, the model produces 



similar results.   
 
Guideline 4.1.5:  Prior to producing estimates, establish criteria for determining when the error 
(both sampling and nonsampling) associated with a direct survey estimate, model-based 
estimate, or projection is too large to publicly release the estimate/projection. 
 
Guideline 4.1.6:  Document methods and models used to generate estimates and projections to 
help ensure objectivity, utility, transparency, and reproducibility of the estimates and projections.  
(For details on documentation, see Section 7.3).  Also, archive data and models so the 
estimates/projections can be reproduced. 
 
For more information on developing model-based estimates, see FCSM Statistical Policy 
Working Paper 21, Indirect Estimators in Federal Programs.   
 
 
SECTION 5   DATA ANALYSIS 
 
Section 5.1   Analysis and Report Planning 
 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Key Terms:  key variables, response rates 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
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standard:  
 
Guideline 5.1.1:  Include the following in the analysis plan: 
1. An introduction that describes the purpose, the research question, relevant literature, data 



sources (including a brief description of the survey data and any limitations of the data), key 
variables to be used in the analysis, type of analysis, and significance level to be used; 



2. Table and figure shells that support the analysis; and 



3. A framework for technical notes including, as appropriate, the history of the survey program, 
data collection methods and procedures, sample design, response rates and the treatment of 
missing data, weighting methods, computation of standard errors, instructions for constructed 
variables, limitations of the data, and sources of error in the data. 



Guideline 5.1.2:  Include standard elements of project management in the plan, including target 
completion dates, the resources needed to complete each activity, and risk planning.   
 
 
Section 5.2   Inference and Comparisons 
 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
Key Terms:  Bonferroni adjustment, covariance, estimates, hypothesis test, multiple 
comparisons, p value, standard error, statistical significance, Type I error 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 5.2.1:  Specify the criterion for judging statistical significance for tests of hypotheses 
(Type I error) before conducting the testing. 
 
Guideline 5.2.2:  Before including statements in information products that two characteristics 
being estimated differ in the actual population, make comparison tests between the two 
estimates, if either is constructed from a sample.  Use methods for comparisons appropriate for 
the nature of the estimates.   In most cases, this requires estimates of the standard error of the 
estimates and, if the estimates are not independent, an estimate of the covariance between the 
two estimates. 
 
Guideline 5.2.3:  When performing multiple comparisons with the same data between 
subgroups, include a note with the test results indicating whether or not the significance criterion 
(Type I error) was adjusted and, if adjusted, by what method (e.g., Bonferroni, modified 
Bonferroni, Tukey). 
 
Guideline 5.2.4:  When performing comparison tests, test and report only the differences that are 
substantively meaningful (i.e., don’t necessarily run a comparison between every pair of 
estimates; run only those that are meaningful within the context of the data, and report only 
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differences that are large enough to be substantively meaningful, even if other differences are 
also statistically significant). 
 
Guideline 5.2.5:  Given a comparison that does not have a statistically significant difference, 
conclude that the data do not support a statement that they are different.  If the estimates have 
apparent differences, but have large standard errors making the difference statistically 
insignificant, note this in the text or as a note with tables or graphs. 
 
Guideline 5.2.6:  Support statements about monotonic trends (strictly increasing or decreasing) 
in time series using appropriate tests.  If extensive seasonality, irregularities, known special 
causes, or variation in trends are present in the data, take those into account in the trend analysis. 
 
Guideline 5.2.7:  If part of an historical series is revised, data for both the old and the new series 
should be published for a suitable overlap period for the use of analysts. 
 
 
SECTION 6   REVIEW PROCEDURES  
 
Section 6.1   Review of Information Products 
  
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 6.1.1:  Conduct a content/subject-matter review of all information products that 
present a description or interpretation of results from the survey, such as analytic reports or 
“briefs.”  Select reviewers with appropriate expertise in the subject matter, operation, or 
statistical program discussed in the document.  Among the areas that reviewers should consider 
are the following: 
1. Subject-matter literature is referenced in the document if appropriate; 
2. Information is factually correct; and 
3. Information is presented clearly and logically, conclusions follow from analysis, and no 



anomalous findings are ignored. 
 
Guideline 6.1.2:  Conduct a statistical and methodological review of all information products.  
Select reviewers with appropriate expertise in the methodology described in the document.  
Among the tasks that reviewers should consider are the following: 
1. Review assumptions and limitations for accuracy and appropriateness; 
2. Ensure that appropriate statistical methods are used and reported; 
3. Review calculations and formulas for accuracy and statistical soundness; 
4. Review data and presentations of data (e.g., tables) for disclosure risk, as necessary; 
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5. Review contents, conclusions, and technical (statistical and operational areas) 
recommendations to ensure that they are supported by the methodology used; and 



6. Ensure that data sources and technical documentation, including data limitations, are 
included or referenced. 



 
Guideline 6.1.3: Review all information products that will be disseminated electronically for 
compliance with Section 508 of the U.S. Rehabilitation Act (29 U.S.C. § 794d ) for accessibility 
by persons with disabilities.  Ensure that any product that is disseminated via special software is 
tested for accessibility and interpretability prior to dissemination. 
 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Section 7.1   Releasing Information 
 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Key Terms:  estimate, forecast, key variables, model, nonsampling error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.1.1:  Dissemination procedures for major information products include the 
following:  
1. Develop schedule and mode for the release of information products; 
2. Inform targeted audiences; and 
3. Ensure equivalent, timely access to all users.  
 
Guideline 7.1.2:  Protect information against any unauthorized prerelease, and release 
information only according to established release procedures. 
   
Guideline 7.1.3:  If revisions to estimates are planned, establish a schedule for anticipated 
revisions, make it available to users, and identify initial releases as preliminary.  
 
Guideline 7.1.4:  Establish a policy for handling unscheduled corrections due to previously 
unrecognized errors.  The policy may include threshold criteria (e.g., the correction will change a 
national level total value by more than one percent or a regional value by more than five 
percent) identifying conditions under which data will be corrected and redisseminated.  
 
Guideline 7.1.5:  When information products are disseminated, provide users access to the 
following information:  
1. Definitions of key variables; 
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2. Source information, such as a survey form number and description of methodology used to 
produce the information or links to the methodology; 



3. Quality-related documentation such as conceptual limitations and nonsampling error; 
4. Variance estimation documentation; 
5. Time period covered by the information and units of measure; 
6. Data taken from alternative sources;  
7. Point of contact to whom further questions can be directed; 
8. Software or links to software needed to read/access the information and installation/operating 



instructions, if applicable;  
9. Date the product was last updated; and 
10. Standard dissemination policies and procedures. 
 
Guideline 7.1.6:  For information products derived using models, adhere to the following:  
1. Clearly identify forecasts and derived estimates ; and  
2. Make descriptions of forecasting models or derivation procedures accessible from the 



product along with any available evaluation of its accuracy.  
 
Guideline 7.1.7:  Include criteria for instances when information will not be publicly 
disseminated (e.g., underlying data are of insufficient quality) in the agency’s standard 
dissemination policies and procedures. 
 
For more information on electronic dissemination of statistical data, see FCSM Statistical Policy 
Working Paper 24, Electronic Dissemination of Statistical Data. 
 
 
Section 7.2   Data Protection and Disclosure Avoidance for Dissemination 
 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Key Terms:  confidentiality, data protection, disclosure  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.2.1:  For survey information collected under a pledge of confidentiality, employ 
sufficient procedures and mechanisms to protect any individually-identifiable data from 
unauthorized disclosure.   
 
Guideline 7.2.2:  Do not publicly reveal parameters associated with disclosure limitation rules.   



 
For more information, see FCSM Statistical Policy Working Paper 22, Report on Statistical 
Disclosure Limitation Methodology, and forthcoming OMB guidance on the Confidential 
Information Protection and Statistical Efficiency Act of 2002 (CIPSEA).  
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Section 7.3   Survey Documentation 
 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
 
Key Terms: coverage, editing, imputation, instrument, nonsampling error, response rates, 
sampling error, sampling unit, strata, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.3.1:  Survey system documentation includes all information necessary to analyze 
the data properly.   Along with the final data set, documentation, at a minimum, includes the 
following: 
1. OMB Information Collection Request package; 
2. Description of variables used to uniquely identify records in the data file; 
3. Description of the sample design, including strata and sampling unit identifiers to be used for 



analysis;  
4. Final instrument(s) or a facsimile thereof for surveys conducted through a computer-assisted 



telephone interview (CATI) or computer-assisted personal interview (CAPI) or Web 
instrument that includes the following: 
• All items in the instrument (e.g., questions, check items, and help screens); 
• Items extracted from other data files to prefill the instrument (e.g., dependent data from a 



prior round of interviewing); and  
• Items that are input to the post data collection processing steps (e.g., output of an 



automated instrument);   
5. Definitions of all variables, including all modifications; 
6. Data file layout; 
7. Descriptions of constructed variables on the data file that are computed from responses to 



other variables on the file;  
8. Unweighted frequency counts; 
9. Description of sample weights, including adjustments for nonresponse and benchmarking 



and how to apply them; 
10. Description of how to calculate variance estimates appropriate for the survey design; 
11. Description of all editing and imputation methods applied to the data (including evaluations 



of the methods) and how to remove imputed values from the data;  
12. Descriptions of known data anomalies and corrective actions; 
13. Description of the magnitude of sampling error associated with the survey; 
14. Description of the sources of nonsampling error associated with the survey (e.g., coverage, 



measurement) and evaluations of these errors; 
15. Comparisons with independent sources, if available; 
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16. Overall unit response rates (weighted and unweighted) and nonresponse bias analyses (if 
applicable); and 



17. Item response rates and nonresponse bias analyses, (if applicable). 
 
Guideline 7.3.2:  To ensure that a survey can be replicated and evaluated, the agency’s internal 
archived portion of the survey system documentation, at a minimum, must include the following: 
1. Survey planning and design decisions, including the OMB Information Collection Request 



package; 
2. Field test design and results; 
3. Selected sample; 
4. Sampling frame; 
5. Justifications for the items on the survey instrument, including why the final items were 



selected; 
6. All instructions to respondents and/or interviewers either about how to properly respond to a 



survey item or how to properly present a survey item; 
7. Description of the data collection methodology; 
8. Sampling plan and justifications, including any deviations from the plan; 
9. Data processing plan specifications and justifications;  
10. Final weighting plan specifications, including calculations for how the final weights were 



derived, and justifications; 
11. Final imputation plan specifications and justifications; 
12. Data editing plan specifications and justifications;  
13. Evaluation reports; 
14. Descriptions of models used for indirect estimates and projections; 
15. Analysis plans; 
16. Time schedule for revised data; and 
17. Documentation made publicly available in conjunction with the release of data.  
 
Guideline 7.3.3:  For recurring surveys, produce a periodic evaluation report, such as a 
methodology report, that itemizes all sources of identified error.  Where possible, provide 
estimates or bounds on the magnitudes of these errors; discuss the total error model for the 
survey; and assess the survey in terms of this model. 
 
Guideline 7.3.4:  Retain all survey documentation according to appropriate Federal records 
disposition and archival policy. 
 
For more information on measuring and reporting sources of errors in surveys, see FCSM 
Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in Surveys. 
 
 
Section 7.4   Documentation and Release of Public-Use Microdata 
 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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Key Terms:  microdata, public-use microdata, record layout, stage of the data collection 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  



Guideline 7.4.1: Provide complete documentation for all data files.  See Section 7.3 for 
additional information on file documentation.   



Guideline 7.4.2:  Provide a file description and record layout for each file.  All variables must be 
clearly identified and described.  



Guideline 7.4.3:  Make all microdata products and documentation accessible by users with 
generally available software. 



Guideline 7.4.4:  Clearly identify all imputed values on the data file.  



Guideline 7.4.5:  Release public-use microdata as soon as practicable to ensure timely 
availability for data users.   



Guideline 7.4.6:  Retain all microdata products and documentation according to appropriate 
Federal records disposition and archival policy.  Archive data with the National Archives and 
Records Administration and other data archives, as appropriate, so that data are available for 
historical research in future years.   
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APPENDIX  DEFINITIONS OF KEY TERMS 



 
 



 -B- 
Bias is the systematic deviation of the survey estimated value from the true population value.  
Bias refers to systematic errors that can occur with any sample under a specific design.  
Bonferroni adjustment is a procedure for guarding against an increase in the probability of a 
Type I error when performing multiple significance tests.  To maintain the probability of a Type 
I error at some selected value alpha, each of the m tests to be performed is judged against a 
significance level, alpha/m. 
A bridge study continues an existing methodology concurrent with a new methodology for the 
purpose of examining the relationship between the new and old estimates. 
 
 
-C- 
Coding involves converting information into numbers or other symbols that can be more easily 
counted and tabulated. 
Cognitive interviews are used to develop and refine questionnaires.  In a typical cognitive 
interview, respondents report aloud everything they are thinking as they attempt to answer a 
survey question. 
A collection of information is defined in the Paperwork Reduction Act as the obtaining, 
causing to be obtained, soliciting, or requiring the disclosure to an agency, third parties or the 
public of information by or for an agency by means of identical questions posed to, or identical 
reporting, recordkeeping, or disclosure requirements imposed on, ten or more persons, whether 
such collection of information is mandatory, voluntary, or required to obtain or retain a benefit. 
Confidentiality involves the protection of individually-identifiable data from unauthorized 
disclosures. 
A consistent data series maintains comparability over time by keeping an item fixed, or by 
incorporating appropriate adjustment methods in the event an item is changed.  
Covariance is a characteristic that indicates the strength of relationship between two variables. It 
is the expected value of the product of the deviations of two random variables, x and y from their 
respective means.   
Coverage refers to the extent to which all elements on a frame list are members of the 
population, and to which every element in a population appears on the frame list once and only 
once.  
Coverage error refers to the discrepancy between statistics calculated on the frame population 
and the same statistics calculated on the target population. Undercoverage errors occur when 
target population units are missed during frame construction, and overcoverage errors occur 
when units are duplicated or enumerated in error. 
A crosswalk study delineates how categories from one classification system are related to 
categories in a second classification system.  
A cross-sectional sample survey is based on a representative sample of respondents drawn from 
a population at one point in time. 
Cross-sectional imputations are based on data from a single time period.  
Cross-wave imputations are imputations based on data from multiple time periods. For 
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example, a cross-sectional imputation for a time 2 salary could simply be a donor’s time 2 
salary. Alternatively, a cross-wave imputation could be the change in a donor's salary from time 
1 to time 2 multiplied by the time 1 nonrespondent’s salary. 
A cut-off sample is a nonprobability sample that consists of the units in the population that have 
the largest values of a key variable (frequently the variable of interest from a previous time 
period).  For example, a 90% cut-off sample consists of the largest units accounting for at least 
90% of the population total of the key variable.  Sample selection is usually done by sorting the 
population in decreasing order by size, and including units in the sample until the percent 
coverage exceeds the established cut-off. 
 
 
-D- 
Data protection involves techniques that are used to insure that confidential individually-
identifiable data are not disclosed.  
Data series are repeated collections of sequential cross-sectional or longitudinal data 
characteristics of the target population over time. 
The design effect (DEFF) is the ratio of the true variance of a statistic (taking the complex 
sample design into account) to the variance of the statistic for a simple random sample with the 
same number of cases. Design effects differ for different subgroups and different statistics; no 
single design effect is universally applicable to any given survey or analysis. 
Direct survey-based estimates are intended to achieve efficient and robust estimates of the true 
values of the target populations, based on the sample design and resulting survey data. 
Disclosure means the public release of individually-identifiable data. 
Dissemination is any agency initiated or sponsored distribution of information to the public. 
Domain refers to a defined universe or a subset of the universe with specific attributes, e.g., 
knowledge, skills, abilities, attitudes, interests, lines of business, size of operations, etc. 
 
 
-E- 
Editing is the data-processing activity aimed at detecting and correcting errors.  
Effect size refers to the standardized magnitude of the effect or the departure from the null 
hypothesis. For example, the effect size may be the amount of change over time, or the 
difference between two population means, divided by the appropriate population standard 
deviation. Multiple measures of effect size can be generated (e.g., standardized differences 
between means, correlations, and proportions). 
The effective sample size, as used in the design phase, is the sample size under a simple random 
sample design that is equivalent to the actual sample under the complex sample design. In the 
case of complex sample designs, the actual sample size is determined by multiplying the 
effective sample size by the anticipated design effect.  
An eligible sample unit is a unit selected for a sample that is confirmed to be a member of the 
target population.   
Estimates result from the process of providing a numerical value for a population parameter on 
the basis of information collected from a survey and/or other sources. 
Estimation is the process of using data from a survey and/or other sources to provide a value for 
an unknown population parameter (such as a mean, proportion, correlation, or effect size), or to 
provide a range of values in the form of a confidence interval.  
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Estimation error is the difference between a survey estimate and the true value of the parameter 
in the target population. 
 
 
-F- 
In a field test, all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
A focus group involves a semi structured group discussion of a topic. 
Forecasts involve the specific projection that an investigator believes is most likely to provide 
an accurate prediction of a future value of some process. 
A frame is a mapping of the universe elements (i.e., sampling units) onto a finite list (e.g., the 
population of schools on the day of the survey). 
The frame population is the set of elements that can be enumerated prior to the selection of a 
survey sample.  
 
 
-H- 
Hypothesis testing draws a conclusion about the tenability of a stated value for a parameter. For 
example, sample data may be used to test whether an estimated value of a parameter (such as the 
difference between two population means) is sufficiently different from zero that the null 
hypothesis, designated H0 (no difference in the population means), can be rejected in favor of the 
alternative hypothesis, H1 (a difference between the two population means).  
 
 
-I- 
Imputation is the procedure for entering a value for a specific data item where the response is 
missing or unusable.  
Individually-identifiable data refers specifically to data from any list, record, response form, 
completed survey, or aggregation from which information about particular individuals or their 
organizations may be revealed by either direct or indirect means. 
Instrument refers to an evaluative device that includes tests, scales, and inventories to measure a 
domain using standardized procedures. It is commonly used when conducting surveys to refer to 
the device used to collect data, such as a questionnaire or data entry software. 
Item nonresponse occurs when a respondent fails to respond to one or more relevant item(s) on 
a survey.  
 
 
-K- 
Key variables include survey-specific items for which aggregate estimates are commonly 
published from a study. They include, but are not restricted to, variables most commonly used in 
table row stubs. Key variables also include important analytic composites and other policy-
relevant variables that are essential elements of the data collection. They are first defined in the 
initial planning stage of a survey, but may be added to as the survey and resulting analyses 
develop. For example, a study of student achievement might use gender, race-ethnicity, 
urbanicity, region, and school type (public/private) as key reporting variables.  
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-L- 
A longitudinal sample survey follows the experiences and outcomes over time of a 
representative sample of respondents (i.e., a cohort). 
Longitudinal analysis involves the analysis of data from a study in which subjects are measured 
repeatedly over time. 
 
 
-M- 
Response to a mandatory survey is required by law. 
Measurement error is the difference between observed values of a variable recorded under 
similar conditions and some fixed true value (e.g., errors in reporting, reading, calculating, or 
recording a numerical value).  Response bias is the deviation of the survey estimate from the true 
population value that is due to measurement error from the data collection.  Potential sources of 
response bias include the respondent, the instrument, and the interviewer.   
A microdata file includes the detailed responses for individual respondents. 
The minimum substantively significant effect (MSSE) is the smallest effect, that is, the 
smallest departure from the null hypothesis, considered to be important for the analysis of key 
variables. The minimum substantively significant effect is determined during the design phase. 
For example, the planning document should provide the minimum change in key variables or 
perhaps, the minimum correlation, r, between two variables that the survey should be able to 
detect for a specified population domain or subdomain of analytic interest. The MSSE should be 
based on a broad knowledge of the field, related theories, and supporting literature.  
Missing at random, for a given survey variable, refers to a situation in which the probability 
that a unit is missing that variable is independent of its value, but may not be independent of 
another variable being measured. 
Missing completely at random occurs when values are missing because individuals drop out of 
a study in a process that is independent of both the observed measurements and those that would 
have been available had they not been missing. 
A model is a formalized set of mathematical expressions quantifying the process assumed to 
have generated a set of observations. 
A model-based estimate is produced by a model. 
Model-based samples are selected to achieve efficient and robust estimates of the true values of 
the target populations under a chosen working model.  
Model validation involves testing a model's predictive capabilities by comparing the  
model results to "known" sources of empirical data. 
Multiple comparisons involve a detailed examination of the differences among a set of means. 
Multivariate analysis is a generic term for many methods of analysis that are used to investigate 
multivariate data. 
Multivariate data include data for which each observation consists of values for more than one 
random variable. 
Multivariate modeling provides a formalized mathematical expression of the process assumed 
to have generated the observed multivariate data. 
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-N- 
Nonprobabilistic methods—see “”probabilistic methods.”  
Nonresponse bias occurs when the observed value deviates from the population parameter due 
to differences between respondents and nonrespondents. Nonresponse bias may occur as a result 
of not obtaining 100 percent response from the selected cases.  
Nonresponse error is the overall error observed in estimates caused by differences between 
respondents and nonrespondents.  It consists of a variance component and nonresponse bias. 
Nonsampling error includes measurement errors due to interviewers, respondents, instruments, 
and mode; nonresponse error; coverage error; and processing error. 
 
 
-O- 
Overall unit nonresponse reflects a combination of unit nonresponse across two or more levels 
of data collection, where participation at the second stage of data collection is conditional upon 
participation in the first stage of data collection.  
 
 
-P- 
The p value is the probability of the observed data’s showing a more extreme value than the 
result, when there is no effect in the population. 
In a pilot test, a laboratory or a very small-scale test of a questionnaire or procedure is 
conducted. 
Population—see “target population.”  
Post-stratification is applied to survey data, in which sample units are stratified after data 
collection using information collected in the survey and auxiliary information to adjust weights 
to population control totals. 
The power (1 – b) of a test is defined as the probability of rejecting the null hypothesis when a 
specific alternative hypothesis is assumed. For example, with b = 0.20 for a particular alternative 
hypothesis, the power is 0.80, which means that 80 percent of the time the test statistic will fall 
in the rejection region if the parameter has the value specified by the alternative hypothesis.  
Precision of survey results refers to how closely the results from a sample can reproduce the 
results that would be obtained from a complete count (i.e., census) conducted using the same 
techniques. The difference between a sample result and the result from a complete census taken 
under the same conditions is an indication of the precision of the sample result. 
A survey pretest involves experimenting with different components of the questionnaire or 
survey design or operationalization prior to full-scale implementation. This may involve pilot 
testing, that is a laboratory or a very small-scale test of a questionnaire or procedure, or a field 
test in which all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
Probabilistic methods for survey sampling are any of a variety of methods for sampling that 
give a known, non-zero, probability of selection to each member of the target population.  The 
advantage of probabilistic sampling methods is that sampling error can be calculated.  Such 
methods include: random sampling, systematic sampling, and stratified sampling.  They do not 
include: convenience sampling, judgment sampling, quota sampling, and snowball sampling. 
Probability of selection in a survey is the probability that a given sampling unit will be selected, 
based on the probabilistic methods used in sampling. 
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A projection is an estimate of a future value of a characteristic based on current trends. 
A public-use data file or public-use microdata file includes a subset of data that have been 
coded, aggregated, or otherwise altered to mask individually-identifiable information, and thus is 
available to all external users. Unique identifiers, geographic detail, and other variables that 
cannot be suitably altered are not included in public-use data files.  
  
 
-Q- 
Quality assurance processing includes any procedure or method that is aimed at maintaining or 
improving the reliability or validity of the data. 
 
  
-R- 
Raking is a multiplicative weighting technique that uses iterative proportional fitting.  That is, 
weights are obtained as the product of a number of factors contributed by auxiliary variables. 
In ratio estimation, an auxiliary variate xi, correlated with yi, is obtained for each unit in the 
sample.  The population total X of the xi must be known.  In practice, xi is often the value of yi at 
some previous time when a complete census was taken.  The goal is to obtain increased precision 
by taking advantage of the correlation between yi and xi.  The ratio estimate of Y, the population 
total of yi, is YR = (y/x), where y and x are the sample totals of yi and xi, respectively. 
A record layout is a description of the data elements on the file (variable names, data types, and 
length of space on the file) and their physical locations. 
Required response items include the minimum set of items required for a case to be considered 
a respondent.  
Respondent burden is the estimated total time and financial resources expended by the survey 
respondent to generate, maintain, retain, and provide survey information. 
A response analysis survey is a study of the capability of respondents to accurately provide the 
data requested for a survey.   
Response bias is the deviation of the survey estimate from the true population value that is due 
to measurement error from the data collection.  Potential sources of response bias include the 
respondent, the instrument, and the interviewer.   
Response rates calculated using base weights measure the proportion of the sample frame that is 
represented by the responding units in each study.  
 
 
-S- 
Sampling error is the error associated with nonobservation, that is, the error that occurs because 
all members of the frame population are not measured. It is the error associated with the 
variation in samples drawn from the same frame population. The sampling error equals the 
square root of.the variance. 
 
Sampling units are the basic components of a sample frame.  Everything covered by a sample 
frame must belong to one definite sampling unit, or have a measurable probability of belonging 
to a specific unit. The sampling unit may contain, for example, defined areas, houses, people, or 
businesses.  
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Sensitivity analysis is designed to determine how the variation in the output of a model 
(numerical or otherwise) can be apportioned, qualitatively or quantitatively, to changes in input 
parameter values and assumptions.  This type of analysis is useful in ascertaining the capability 
of a given model, as well its robustness and reliability. 
Stage of data collection includes any stage or step in the sample identification and data 
collection process in which data are collected from the identified sample unit. This includes 
information obtained that is required to proceed to the next stage of sample selection or data 
collection (e.g., school district permission for schools to participate or schools providing lists of 
teachers for sample selection of teachers). 
Standard error is the standard deviation of the sampling distribution of a statistic.  Although the 
standard error is used to estimate sampling error, it includes some nonsampling error. 
Strata are created by partitioning the frame and are generally defined to include relatively 
homogeneous units within strata.  
Statistical significance is attained when a statistical procedure applied to a set of observations 
yields a p value that exceeds the level of probability at which it is agreed that the null hypothesis 
will be rejected. 
A statistical survey is a data collection whose purposes include the description, estimation, or 
analysis of the characteristics of groups, organizations, segments, activities, or geographic areas.  
A statistical survey may be a census or may collect information from a sample of the target 
population. 
Substitution is the process of supplementing the sample in an unbiased manner in order to 
ensure it continues to be representative of the population.  
A survey system is a set of individual surveys that are interrelated components of a data 
collection. 
 
-T- 
The target population is any group of potential sample units or persons, businesses, or other 
entities of interest. 
The total mean square error is a measure of the combined overall effect of sampling and 
nonsampling error on the estimate. 
Type I error is made when the tested hypothesis, H0, is falsely rejected when in fact it is true. 
The probability of making a Type I error is denoted by alpha (α). For example, with an alpha 
level of 0.05, the analyst will conclude that a difference is present in 5 percent of tests where the 
null hypothesis is true. 
 
 
-U- 
Unit nonresponse occurs when a respondent fails to respond to all required response items (i.e., 
fails to fill out or return a data collection instrument).  
A universe survey involves the collection of data covering all known units in a population (i.e., a 
census). 
Usability testing in surveys is the process whereby a group of representative users are asked to 
interact and perform tasks with survey materials, e.g., computer-assisted forms, to determine if 
the intended users can carry out planned tasks efficiently, effectively, and satisfactorily.   
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-V- 
Validation studies are conducted to independently verify that the data collection methodology 
employed will obtain accurate data for the concept studied.   
Validity is the degree to which an estimate is likely to be true and free of bias (systematic 
errors). 
Variance or variance estimates— The variance is a measure based on the deviations of 
individual scores from the mean. However, simply summing the deviations will result in a value 
of 0.  To get around this problem the variance is based on squared deviations of scores about the 
mean.  When the deviations are squared, the rank order and relative distance of scores in the 
distribution is preserved while negative values are eliminated.  Then to control for the number of 
subjects in the distribution, the sum of the squared deviations, S(X - `X), is divided by N 
(population) or by N - 1 (sample).  The result is the average of the sum of the squared deviations. 
Response to a voluntary survey is not required by law. 
 
 
-W- 
A wave is a round of data collection in a longitudinal survey (e.g., the base year and each 
successive followup are each waves of data collection). 
Weights are the inverse of the probability of selection in most probabilistic surveys.  However, 
in the case of establishment surveys, the weights most frequently represent the estimated 
proportion that the responding establishments represent of the total industry. Weights may be 
adjusted for nonresponse.   
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 



OFFICE OF THE ADMINISTRATIVE LAW JUDGES 
Washington, D.C. 



 



 
In the Matter of 
 
ECM BioFilms, Inc., 
a corporation, also d/b/a 
Enviroplastics International, 
 



Respondent. 



 
 



Docket No. 9358 
 
 



PUBLIC 



  



 
 



RESPONDENT ECM BIOFILM’S OPPOSITION TO COMPLAINT COUNSEL’S 
MOTION TO COMPEL DISCOVERY WRONGLY WITHHELD BY DR. DAVID 



STEWART 



 Respondent ECM BioFilms hereby opposes Complaint Counsel’s above-referenced 



motion (“Motion”).  ECM’s document production is complete, and there are no grounds to 



compel the requested information under Rules 3.31, 3.37, or 3.38.  ECM does not possess the 



information sought and has explained that Complaint Counsel’s proper resort is to subpoena the 



party with the documents, California Survey Research Services, Inc. (“CSRS”).  The motion is 



thus misguided because it asks this Court to compel production of information possessed by a 



non-party via a document production request to a party.  ECM’s expert witnesses (as well as 



research firms hired by experts) are not ECM “agents,” and the information Complaint Counsel 



seeks is therefore beyond the purview of Rule 3.37.  Although ECM pledged not to oppose a 



subpoena to CSRS, Complaint Counsel charged forward instead with its motion in an 



unsupported effort to profit from so-called discovery deficiencies.  Because ECM has no ability 



to obtain the information Complaint Counsel seeks, Complaint Counsel cannot meet its burden to 



show that the documents fall within ECM’s obligations under Rule 3.37(a)-(b), and the motion 
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should be denied.  Indeed if the motion were granted ECM could not comply because ECM does 



not have the documents or the legal right to them.  Indeed, an absurd result would follow; ECM 



would have to move for leave to subpoena the documents from CSRS.  This then leads to the 



logic of having Complaint Counsel do what they should have from the start:  Just subpoena the 



documents directly from the party that has them, CSRS. 



 



BACKGROUND 



 ECM retained Dr. David Stewart1 to provide expert testimony concerning, inter alia, 



public perception of “biodegradable” claims in the marketplace.  See RXA:1 at 70:25–76:2.  To 



that end, Dr. Stewart surveyed end-consumers to measure perceptions of “biodegradable” claims. 



See RXA:1 at 71:24–72:15.  He will testify based on a well-designed telephone survey that there 



is no shared understanding among even a significant minority of consumers as to what 



biodegradation means, and that the public generally lacks sufficient information to interpret or 



assess biodegradable claims.  See RXA:1 at 69:24–70:1.  Thus, consumers have no shared 



understanding of a specific expected “rate” of biodegradation in plastic products (e.g, the 



posited, arbitrarily selected one year in Complaint Counsel's contrived definition of 



biodegradation), and any such requirement is, at a minimum, arbitrary and capricious.  See 



RXA:1 at 13:25–14:8.    



 To supplement his other surveys, Dr. Stewart sought to measure whether ECM’s direct 



customers (i.e., the manufacturers to who ECM exclusively sells its additive) have a shared 



                                                 
1 Dr. Stewart is a Ph.D. in personality psychology, and the President’s Professor of 



Marketing and Law at Loyola Marymount University.  He has been qualified as an expert in 
federal and state court, and used by the Federal trade Commission repeatedly as an expert on 
consumer perception. 
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understanding of the terminology used in this case, and reason for the purchase of biodegradable 



technology.  He designed a pilot study that involved a telephone survey of plastics companies.  



See RXA:1 at 195:14–16.  He needed a pool of subjects known to purchase this type of 



technology.  To conserve resources and research costs, ECM provided a list of approximately 



150 former and current customers.  See RXA:1 at 304:25–305:1.  ECM produced that document 



to Complaint Counsel as part of its Rule 3.31A(c) disclosures on June 18, 2014.  RXA:1 at 



272:2–12; RXA:3; RXA ¶¶ 2-3.  ECM also produced two other customer lists, which ECM had 



given to Dr. Stewart, to Complaint counsel when due under the Scheduling Order.  See RXA ¶ 3. 



 Dr. Stewart hired an independent third-party to perform the pilot survey, CSRS, in 



California.  See RXA:1 at 217:18–20.  Complaint Counsel received all data concerning Dr. 



Stewart’s studies.  On its own, CSRS selected a random group of businesses from the list of 150 



that Stewart provided (and that Complaint Counsel also received).  See RXA:1 at 273:23–



274:24.  The point of the “pilot” study was to test the feasibility of the study model, to wit, to 



gauge (1) the labor required to connect with survey respondents and (2) respondent’s willingness 



to participate.  See RXA:1 at 305:9–306:8.  As Complaint Counsel apparently recognized (Mot. 



at 2), the response rate was not significantly high, and in almost twenty hours of labor, survey 



responses were recorded for just ten participants, revealing the costs of a full study to be 



prohibitive.  See RXA:1 at 209:21-25.  Nonetheless, the pilot study favors ECM’s position 



because it affirms that manufacturers, like end-consumers, are hopelessly varied in their 



perceptions of key terminology.  See RXA:1 at 223:2–8.  For instance, when asked about 



timelines for degradation, some customers cited test standards that have no specified rates, like 



the ASTM D5511.  See RXA:1 at 221:14–18.   
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 The key here is that neither Dr. Stewart nor ECM were given the names of the study 



participants that CSRS contacted.  See RXA:1 at 272:22–273:20.  Responses were blinded by 



CSRS, and given to Dr. Stewart with codes instead of names.  See RXA:1 274:2–5.  Dr. Stewart 



testified credibly that he never received the specific names of the survey participants, as doing so 



would violate his ethical duties.  See RXA:1 at 196:18–22; 272:22–273:2.  ECM never possessed 



the information.  See RXA:1 at 273:19–20.  There is no evidence that Dr. Stewart relied on the 



customer names in any capacity when forming his opinions in this case, or that the names were 



relevant to his analysis.   



ARGUMENT 



1. ECM Has No Obligation To Produce Documents that Are Not In Its Custody, 
Control, or Possession 
 
ECM was not obligated to secure the names of pilot survey participants under Complaint 



Counsel’s prior document production requests.  Those names are the narrow focus of this 



dispute.  Complaint Counsel seeks relief under Rule 3.31(e), arguing that ECM had a duty to 



supplement prior discovery productions.2  Complaint Counsel’s Motion suffers from at least two 



fatal flaws because it seeks Rule 3.31A expert materials that ECM does not have.   



First, the scope of expert discovery is governed by Rule 3.31A(c), and, so, Complaint 



Counsel’s Rule 3.37 requests at the start of this case do not impose heightened standards on 



ECM apart from those in Rule 3.31A and Paragraph 19 of the Scheduling Order.  Otherwise, 



ECM would have had an obligation to produce Dr. Stewart’s material on a rolling basis well 



before ECM was obligated to produce expert material under the Scheduling Order.  That 



                                                 
2 Rule 3.31(e) requires parties to “supplement or correct … disclosure[s] to include 



information thereafter acquired…”  16 C.F.R. § 3.31(e) (emphasis added).  ECM has never 
“acquired” the information Complaint Counsel seeks. 
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construction is inconsistent with the orderly approach to expert discovery specified in the Court’s 



Scheduling Order.  Extrapolating fact discovery requests into the expert sphere would nullify the 



relevant provisions of Rule 3.31A that limit expert disclosures. 



Second, files possessed by an expert’s independent contractor (here CSRS) are not within 



ECM’s custody, control, or possession.  That information is not subject to a Rule 3.37 request 



(and, in any event, could not be produced by ECM because ECM does not possess the files).  See 



16 C.F.R. § 3.37(a).  Rule 3.37 requests, like those enumerated in Complaint Counsel’s motion 



(Mot. at 4), are issued to “another party” and reach documents “in the possession, custody, or 



control of the party upon whom the request is served…”  Id. (emphasis added).  The burden to 



show documents are within a party’s control, custody, or possession lies with Complaint 



Counsel.  See Tiffany (NJ) LLC v. Qi Andrew, 276 F.R.D. 143, 147 (S.D.N.Y. 2011); In re Flag 



Telecom Holdings, Ltd. Securities Litigation, 236 F.R.D. 177, 180 (S.D.N.Y. 2006).  Federal 



courts have consistently held that documents are within a party’s “possession, custody, or 



control” if the party has actual possession, custody, or control, or has the legal right to obtain the 



documents on demand.  See National Academy of Recording Arts & Sciences, Inc. v. On Point 



Events, LP, 256 F.R.D. 678, 680 n.1 (C.D. Cal. 2009) (collecting cases).  Thus, for instance, 



“[w]hile a patient may be able to request medical records from a physician, the records are not 



sufficiently within the patient’s control” to qualify under Federal Rule 34 document request.  See 



Ayers v. Continental Cas. Co., 2007 WL 2156553, at *5 (N.D. W.Va. 2007); Clark v. Vega 



Wholesale Inc., 181 F.R.D. 470, 472 (D. Nev. 1998). 



ECM has no contractual relationship with CSRS.  Dr. Stewart hired CSRS to perform 



survey research.  Dr. Stewart was retained by ECM’s attorneys, who, in turn, are retained by 
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ECM.  Without any contractual, employee, or agency relationship, ECM cannot compel CSRS to 



turn over documents.  ECM lacks control, custody, and possession of the information.   



Complaint Counsel makes no attempt to dispute that point.  Instead, they argue (without 



legal support) that ECM has “control” over CSRS’s information because Dr. Stewart is ECM’s 



agent, and he has “control.”3  Not so on both accounts.  An expert witness “is not the sponsoring 



party’s agent merely because he is retained as its expert witness.”  Glendale Fed. Bank, F.S.B. v. 



U.S., 39 Fed. Cl. 422, 424 (1997).  “Despite the fact that one party retained and paid for the 



services of an expert witness, expert witnesses are supposed to testify impartially in the sphere of 



their expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (“[s]ince an 



expert witness is not subject to the control of the party opponent with respect to consultation and 



testimony he or she is hired to give, the expert witness cannot be deemed an agent”) (emphasis 



added); see Restatement (Second) of Agency § 1 cmt. 1 (1958) (“The relation of agency is created 



as the result of conduct by two parties manifesting that one of them is willing for the other to act 



for him subject to his control, and that the other consents so to act”) (emphasis added).4  



ECM has neither possession nor any right, authority, or ability to obtain CSRS’s 



information on demand, either directly or through Dr. Stewart.  Dr. Stewart perceives an inherent 



ethical issue in producing that information.  Dr. Stewart has a reasonable basis for his concerns.  



The Reference Manual on Scientific Evidence explains that “[t]he use of survey results in a legal 



                                                 
3 Complaint Counsel’s support here is a single unarticulated reference to the term “agent” 



in a prior ECM motion.  See Mot. at 5 n.17.  Complaint Counsel does not mention that, 
throughout that referenced motion and in correspondence between the parties, ECM consistently 
advanced the proper position that expert witnesses are not “agents” for discovery.  See RXA:2 
(stating to Complaint Counsel that “[a]t the outset, your experts are not your agents for purposes 
of litigation”).    



4 See also Selvidge v. United States, 160 F.R.D. 153, 155-56 (D. Kan. 1995); Van 
Blargan v. Williams Hospitality Corporation, 754 F.Supp. 246, 248 (D.P.R.1991). 
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proceeding does not relieve the Survey Research Organization of its ethical obligation to 



maintain in confidence all Respondent-identifiable information or lessen the importance of 



Respondent anonymity.”  FEDERAL JUDICIAL CENTER ET AL., REFERENCE MANUAL ON SCIENTIFIC 



EVIDENCE, 417, (3d ed. 2011); see also Applera Corp. v. M.J. Research Inc., 389 F. Supp. 2d 



344, 350 (D. Conn. 2005) (“The Reference Manual for Scientific Evidence published by the 



Federal Judicial Center instructs that, because of such ethical obligations, identifying information 



such as names and addresses should be removed from survey data before it is provided to 



opposing counsel.”).5 



   



2. ECM Has Fully Complied with Rules 3.37 and 3.31A 



Complaint Counsel spent considerable effort arguing that ECM failed to produce the list 



of customers given to Dr. Stewart, a point that is baseless.  In footnote 12 of its motion, 



Complaint Counsel wrote: 



ECM implied that it produced [the customer list] to Complaint Counsel as part 
of ECM’s initial disclosures.  This is false, as the document ECM produced 
last night is dated “Sunday, May 4, 2014.”  
 



See CC Mot. at 3 n.12; see also CC Mot. at 2 (arguing that “ECM, its counsel, and Dr. Stewart 



failed to produce the list of names to us”).  Complaint Counsel is incorrect.  ECM did include the 



“Sunday, May 4, 2014” file in its timely production.  See RXA ¶ 2-3.  Complaint Counsel’s 



essential point is that only “after his deposition, Dr. Stewart produced the May 4 list.”  Mot. at 3 



n.12.  That statement is also untrue.  There are no customer lists that ECM provided to Dr. 



Stewart that ECM did not also provide to Complaint Counsel in ECM’s June 18th Rule 3.31A(c) 



                                                 
5 See also RXA:4-11 (literature discussing confidentiality of survey participant 



identities). 
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production.  Complaint Counsel’s motion which is based on that theory of non-disclosure is 



therefore baseless.  ECM has fully and timely discharged its responsibility under Rule 3.31A(c). 



Moreover, ECM and its experts were under no obligation to affirmatively secure and 



produce the names of study participants in its Rule 3.31A production.  An expert is not required 



to produce documents that they do not rely upon or “consider” in supporting their expert opinion.  



See, e.g., Smith v. Jacobs Engineering Grp., Inc., 2008 WL 4264718, at *4 (N.D. Fla. 2008).  



ECM was only required to disclose “information furnished to a testifying expert that such expert 



generates, reviews, reflects upon, reads, and/or uses in connection with the formulation of his 



opinions, even if such information is ultimately rejected.”  Synthes Spine Co., Lp v. Walden, 232 



F.R.D. 460, 463 (E.D. Pa. 2005).   



Because Dr. Stewart never saw CSRS’s internal information, ECM had no obligation to 



produce same under Rule 3.31A(c) or Paragraph 19 of the Scheduling Order.  See RXA:1 at 



272:22–273:20.  Though Complaint Counsel may now want that information, the proper means 



to obtain the material is not through a baseless motion falsely alleging discovery deficiencies but 



a motion for leave to subpoena the materials from the non-party that possesses them, CSRS. 



 



3. A Rule 3.34(b) Subpoena is The Means to Reach Information Complaint Counsel 
Seeks 
 
The most logical and reasonable approach here was to seek leave to subpoena CSRS, the 



party in actual possession of the information.  Complaint Counsel noted in its Motion in footnote 



18 that “ECM offered not to oppose a subpoena to CSRS, knowing that CSRS will almost 



certainly move to quash.”  That statement is remarkable because it shows Complaint Counsel’s 



strategy here is to injure ECM rather than obtain the information.  ECM has no idea whether 



CSRS would move to quash the subpoena.  ECM offered not to oppose the subpoena, an act of 
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cooperation that was ostensibly intended to ensure Complaint Counsel could expeditiously 



retrieve the information.  More importantly, CSRS would only seek to quash a subpoena if they 



have an interest in preserving the privacy of that content.  Why would Complaint Counsel then 



presume that CSRS would voluntarily produce the information to ECM or Dr. Stewart?  The 



most efficient means here would have been to pursue a subpoena of CSRS, thus avoiding these 



legal disputes, particularly after ECM pledged not to oppose the subpoena.6 



 



 
 



Respectfully submitted, 
 



   /s/ Jonathan W. Emord   
       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 
 



DATED:  July 11, 2014. 



 



  



                                                 
6 Given that Complaint Counsel chose the more burdensome route, and pursued this 



punitive motion, ECM makes no representations that a future motion to subpoena CSRS would 
still be unobjectionable based, at least, on the timeline and burdens stemming from this instant 
delay. 











PUBLIC DOCUMENT 



10 



 



CERTIFICATE OF SERVICE 



I hereby certify that on July 11, 2014, I caused a true and correct copy of the foregoing to 
be served as follows:  



 
One electronic copy to the Office of the Secretary through the e-filing system:  



Donald S. Clark, Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Room H-113 
Washington, DC 20580 
Email:  secretary@ftc.gov 
 



One electronic courtesy copy to the Office of the Administrative Law Judge: 



The Honorable D. Michael Chappell 
Administrative Law Judge 
600 Pennsylvania Ave., NW, Room H-110 
Washington, DC 20580 
 



One electronic copy to Counsel for Complainant: 
 



Katherine Johnson 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  kjohnson3@ftc.gov 



Elisa Jillson 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  ejillson@ftc.gov 



Jonathan Cohen 
Division of Enforcement 
Bureau of Consumer Protection 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email: jcohen2@ftc.gov 



Arturo Decastro 
Division of Enfoncement 
Bureau of Consumer Protection 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Mail stop M-8102B 
Washington, D.C. 20580 
Email:  adecastro@ftc.gov 
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I certify that I retain a paper copy of the signed original of the foregoing document that is 



available for review by the parties and adjudicator consistent with the Commission’s Rules. 



        



      
 Respectfully submitted, 



 
 
 
   /s/ Jonathan W. Emord    



       Jonathan W. Emord (jemord@emord.com) 
       EMORD & ASSOCIATES, P.C. 
       11808 Wolf Run Lane 
       Clifton, VA 20124 
       Telephone:  202-466-6937 



Facsimile:  202-466-6938 



 



DATED:  July 11, 2014 
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1   LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       8:54 A.M.
3
4                    DAVID STEWART, Ph.D.,
5         called as a witness by and on behalf of
6         the Plaintiff, being first duly sworn,
7         was examined and testified as follows:
8
9                      EXAMINATION



10 BY MR. COHEN:
11    Q.   Good morning, Dr. Stewart.
12    A.   Good morning.
13    Q.   My name is Jonathan Cohen.  I'm here on
14 behalf of Complaint Counsel at the Federal Trade
15 Commission.
16         I understand that you've been deposed a
17 number of times before.  I won't go over all the
18 rules.  I know you know them.  But if for any reason
19 you do have any questions or you need a break,
20 please let me know.  Okay?
21    A.   I will do that.  Thank you.
22    Q.   Did you personally write every word of your
23 expert report in this case?
24    A.   I believe so.  Yes.
25         MR. COHEN:  Let's mark as Exhibit 1 your
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1 expert report in this case.
2         (Plaintiff's Exhibit 1 was marked
3         for identification by the court
4         reporter and is attached hereto.)
5 BY MR. COHEN:
6    Q.   And, Professor Stewart, it is the fact, it
7 is the case, that what's been marked as Exhibit 1 is
8 your expert report in this case.  You can go ahead
9 and take a look.



10         On --
11    A.   Well, there's some coloring that I don't
12 believe was in your original report.
13    Q.   What coloring don't you believe was in the
14 original report?
15    A.   Well, there's some -- there's some text
16 that's in -- some of it is in red.  You know, I -- I
17 don't believe that that was in the original report,
18 so I'm not sure where -- where that --
19    Q.   Can you --
20    A.   -- may have come from, and it looks like
21 it's rather random.
22    Q.   It's possible there's just some eccentricity
23 with your copy.  Can you point me to a specific page
24 that has red on it?
25    A.   Oh, sure.  Well, if you look at page 5 under



7



1 "Scope of Assignment," there's just a number of
2 places where there's sort of random red.  Doesn't
3 look like you've got red so --
4    Q.   Let me just -- that may be a feature of the
5 printer that was used, but I'll represent to you --
6    A.   Okay.
7    Q.   -- that this was a copy of the report that
8 was produced to us --
9    A.   Okay.



10    Q.   -- and it was printed out.  And I'll note as
11 well that it may be the case that there are blue
12 lines on certain footnotes that are links, and I'm
13 not sure whether were originally blue in the actual
14 report, but that's the way that the computer printed
15 them.
16    A.   Well, it looks -- with that caveat, it does
17 look as though it is the report that I wrote, minus
18 the -- minus the appendices, although the appendices
19 are identified at the back.
20    Q.   I direct you to page 9, and specifically,
21 the seventh sentence, which is in the middle of the
22 first paragraph.  It begins with the word
23 Similarly."
24             Similarly there have been periods
25         where large -- when large numbers of
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1         a population have believed in the
2         superiority or inferiority of
3         particular races.  Actions based on
4         such shared beliefs had not had happy
5         outcomes.  Shared beliefs among
6         consumers, especially when those
7         shared beliefs have little basis in
8         fact or personal expertise, are a
9         poor way to inform policy.



10         Did I read that correctly?
11    A.   You did.
12    Q.   Is policy based on shared beliefs amongst
13 consumers analogous to policies based on the
14 superiority or inferiority of particular races?
15         MR. AWERBUCH:  Objection.
16         THE WITNESS:  It's analogous in the sense
17 that it represents beliefs.  Whether it's beliefs
18 about races or beliefs about particular events or
19 beliefs about the state of the world, we're really
20 talking about beliefs.
21 BY MR. COHEN:
22    Q.   Is there anything the FTC does that you
23 would analogize to policies based on the superiority
24 or inferiority of particular races?
25    A.   Well, it appears to me in this action
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1 that's -- that's what's occurring, is that there is
2 an effort to make policy based on what people
3 believe, as opposed to any underlying science.
4    Q.   Why are shared beliefs amongst consumers a
5 poor way to inform policy?
6    A.   Because consumers believe many things that
7 are not true, and to the degree that there is an
8 underlying science or an underlying criterion, you'd
9 really like to call upon that in establishing



10 standards, not a set of arbitrary beliefs that are
11 shared by a group of people, that may have no basis
12 in fact and may -- may, in fact, be wrong.
13    Q.   Are you familiar with the FTC's Q-Ray
14 litigation?
15    A.   I don't think I am.
16    Q.   Then I'll ask you to assume that many
17 consumers believe that magnets have medicinal
18 benefits.
19         Do you understand the assumption I'm asking
20 you to make?
21    A.   I do.
22    Q.   And I'll further ask you to assume that tens
23 of thousands of consumers purchase magnets from a
24 company that marketed them as medicinally
25 beneficial.
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1         Do you understand that assumption as well?
2    A.   I do.
3    Q.   When the FTC initiated litigation on behalf
4 of those consumers, was that poor policy, in your
5 view?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I can't really answer that
8 without additional information.  The question would
9 become one of what was the source of those beliefs,



10 what did the company do.  Without more information,
11 I really can't give you an answer.
12 BY MR. COHEN:
13    Q.   And what additional information would you
14 need to be able to answer that?
15    A.   Well, as indicated, I -- I need to know what
16 the company does, I'd need to know something about
17 the underlying science, I would need to know
18 something about what the -- what the beliefs were,
19 what the basis for those beliefs were.
20    Q.   Let's assume that consumers had pre-existing
21 beliefs that magnets had medicinal benefits and the
22 company's marketing capitalized on those
23 pre-existing beliefs.
24         Again, given those assumptions, when the FTC
25 initiated litigation on behalf of those consumers,
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1 was that poor policy?
2    A.   Again, I would need to know a lot more of
3 the facts in that particular case.  How many
4 consumers shared that belief?  What was the source
5 of those beliefs?  How did the company capitalize on
6 those beliefs?
7    Q.   So it may be poor policy or it may not be
8 poor policy, depending on the specific facts; I
9 haven't given you sufficient information to make



10 that judgment?
11    A.   That's -- that's correct.  I mean, it would
12 need to be more than just the fact that there were
13 shared beliefs.
14    Q.   So shared beliefs alone is not sufficient?
15    A.   I don't believe so.
16    Q.   Are shared beliefs -- or strike that.
17         Why are shared beliefs among consumers a
18 poor way to inform policy when the shared beliefs
19 have little basis in personal expertise?
20    A.   Because you're essentially asking
21 individuals to offer an opinion, offer a statement
22 to inform some action, some policy, that may have
23 little or no basis in fact, in science.
24    Q.   You're aware, are you not, that the FTC
25 often brings cases against marketers making
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1 unsubstantiated medical claims?
2    A.   I am aware of that.
3    Q.   You would agree, would you not, that most
4 consumers do not have personal experience or
5 expertise in medicine; correct?
6         MR. AWERBUCH:  Objection.
7         THE WITNESS:  I would agree with that, too.
8 BY MR. COHEN:
9    Q.   There's no requirement that consumers have



10 personal expertise for an unsubstantiated medical
11 claim to violate the FTC Act, is there?
12    A.   No, there's not.
13    Q.   And, in fact, people without the personal
14 experience necessary to evaluate claims like those
15 are precisely the people whom the FTC Act protects,
16 isn't it?
17    A.   It's part of what the FTC Act is intended to
18 protect; that's correct.  That's people who do not
19 have the expertise to evaluate a specific claim that
20 was, in fact, factually incorrect.
21    Q.   Is it your role as an expert in this case to
22 opine regarding what policies the Commission should
23 or should not adopt?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  I believe that part of my role
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1 here is -- is to opine on that, largely because --
2 my understanding of the case is it's quite an
3 unusual case in the sense that there is a policy
4 making component of this case, as well as an issue
5 of whether something is deceptively misleading in
6 terms of a communication, so -- but the policy
7 aspect is really tied up very much with the
8 communication aspect in this particular case.
9 BY MR. COHEN:



10    Q.   Is the case unusual to you in any other
11 respects?
12    A.   Well, it is somewhat unusual in the sense
13 that at the heart of the case is the definition of a
14 term, and the definition of that term is really
15 quite ambiguous.  And I think absent a clear
16 standard on what that definition is, you know,
17 it's -- it's difficult to conclude people are being
18 misled or that they're getting correct factual
19 information.
20    Q.   Do I understand your position correctly that
21 it is difficult to conclude that anyone has been
22 misled if there is no clear standard as to what a
23 term means?
24         MR. AWERBUCH:  Objection.
25         THE WITNESS:  Well, I wouldn't go that far,



14



1 but I do think that you cannot simultaneously
2 establish a standard and then apply that standard
3 to -- particularly, a standard that's based on what
4 people already believe -- and then apply that
5 standard as the basis for bringing an action for
6 deception.  I mean, if people already believe
7 something, it's not because it was communicated by a
8 marketer.
9 BY MR. COHEN:



10    Q.   Do you consider yourself an expert in policy
11 making?
12         MR. AWERBUCH:  Objection.
13         THE WITNESS:  Actually, I do.  I edited a
14 journal in public policy in marketing.
15 BY MR. COHEN:
16    Q.   Let's mark as Exhibit 2 -- obviously,
17 Professor Stewart, please maintain Exhibit 1.  We'll
18 refer back to that.
19         Let's mark as Exhibit 2 a set of
20 screenshots.  I'll provide copies to everyone.  And
21 furthermore, let's mark as Exhibit 3 -- you can set
22 this to the side.  I want you to take a quick look
23 at it, but -- a compilation of the data that we
24 understand is data in response to the survey that
25 you undertook.
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1          (Plaintiff's Exhibits 2 and 3 were
2          marked for identification by the
3          court reporter and are attached
4          hereto.)
5  BY MR. COHEN:
6     Q.   Those screenshots in Exhibit 2, take a look
7 at them.  I want you to be sure that those are, in
8 fact, the screenshots that contain the questions that
9 were asked of the consumer survey respondents?



10     A.   I believe they are, yes.
11     Q.   I certainly don't expect you to review 400
12  entries there, Professor Stewart, but please glance
13  through and see whether you have any reason to
14  disagree with my representation that that's a
15  collection of the data.
16     A.   I have no reason to disagree.
17     Q.   Survey question 4 reads "If something is
18  biodegradable, how long do you think it would take
19  for it to decompose or decay?"  Correct?
20     A.   That's correct.
21     Q.   I'm going to mark as Stewart 3A an excerpt
22  of 3 that will make this a little easier, so you
23  don't have to flip through this document containing
24  400 pages, 400 entries.
25  ///
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1          (Plaintiff's Exhibit 3A was marked
2          for identification by the court
3          reporter and is attached hereto.)
4  BY MR. COHEN:
5     Q.   I direct you to Case I.D. 100761.  It will
6  be easier for you to find on Exhibit 3A.  And
7  specifically, the response to Question 4.
8          In the, let's see, second row, the response
9  to Question 4 reads "Weeks or months."  Did I read



10  that correctly?
11     A.   I'm not finding where you are.
12     Q.   Take a look on the far left column.  You'll
13  see a survey number, 100761.
14     A.   I found that.
15     Q.   And then if you go over to the response to
16  4B -- excuse me -- response to Survey Question 4 --
17  it's in the middle, toward the right -- and you'll
18  see "Weeks or months."  Do you see that there?
19     A.   I do now see that.  Yes.  Thank you.
20     Q.   Would you characterize this consumer's
21  response as ludicrous?
22     A.   No, I would not.
23     Q.   Would you characterize this consumer's
24  response as absurd?
25     A.   I would not.
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1     Q.   And you coded this response; correct?
2     A.   I did.
3     Q.   And you didn't disqualify it from your
4  survey?
5     A.   I did not.
6     Q.   And why didn't you disqualify it from your
7  survey?
8     A.   Because "weeks or months" is a potentially
9  appropriate answer here.  It's unspecified in terms



10  of how many weeks or how many months, but it -- it's
11  a -- it's a reasonable response to the question.
12     Q.   I direct you to Case I.D. 100697, also the
13  response to Question 4, which should be on the next
14  page, if I've done this correctly.  I may have
15  misspoken.  100697.  That response says "Within
16  weeks to months."  Did I read that correctly?
17     A.   You certainly did.
18     Q.   Would you characterize this consumer's
19  response as ludicrous?
20     A.   No, I would not.
21     Q.   Would you are characterize this consumer's
22  response as absurd?
23     A.   No, I would not.
24     Q.   You coded this response; correct?
25     A.   I did indeed.
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1     Q.   You didn't disqualify it from your survey?
2     A.   No, I did not.
3     Q.   Why not?
4     A.   Because it's a perfectly reasonable
5  response.  The individual doesn't specify a
6  particular interval.  They simply indicate "weeks to
7  months," in both cases plural.  Both could be --
8  could be perfectly reasonable beliefs from the part
9  of an individual.  It's nonspecific but represents



10  what the individual believes.
11     Q.   Is it your contention this consumer may have
12  meant more than a dozen months?
13     A.   That could be the interpretation.  I'm --
14  I'm not here to tell you what was in the minds of
15  these consumers when they gave these responses.
16  This is the response that they gave.  I think it's a
17  reasonable response, but, you know, what they had in
18  mind, I don't know.  They clearly didn't put a
19  number around "weeks or months."  It could have been
20  a few; it could have been many.
21     Q.   So in your interpretation, it could have
22  been 104 weeks?
23     A.   Well, anything is possible, I -- I suppose.
24  Again, you're asking me to go beyond the data here.
25  I don't know what this person had in mind when they
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1  gave this response.
2     Q.   You would agree with me that "weeks or
3  months" probably doesn't mean two years, for
4  instance?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would agree that in most
7  cases that's probably correct, but again, we're
8  going beyond the data here.
9  BY MR. COHEN:



10     Q.   The data does say "weeks or months";
11  correct?
12     A.   That's exactly what it says.
13     Q.   And the most plausible interpretation of
14  weeks or months would be some period of time less
15  than a year; correct?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  That is a plausible
18  interpretation, but it is an interpretation.
19  BY MR. COHEN:
20     Q.   You didn't -- strike that.
21          You coded their response; correct?
22     A.   I certainly did.
23     Q.   And you coded it as being less than a year?
24     A.   I don't recall exactly how I would have
25  coded this.  It probably would have initially been
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1  coded as "weeks to months."  I did not make an
2  effort to convert the responses into specific
3  numeric values unless a numeric value was provided.
4     Q.   You didn't disqualify from your survey, did
5  you?
6     A.   I did not.
7     Q.   I direct you to 100956 on the next page, the
8  response to Question 4.  "A couple of weeks"
9  parentheses "(p)", then the number "1", then "no."



10          Did I read that correctly?
11     A.   Again, I'm not finding --
12     Q.   It's in the last row.  Roughly speaking, the
13  fifth column from the right.
14          So, sir, if you look at the lower left-hand
15  corner, you'll see 100956?
16     A.   I do.  I've now found it.  I'm sorry.  The
17  type is rather small, but --
18     Q.   I apologize.
19     A.   -- yes, I do see the person says "a couple
20  of weeks, 1 month."
21     Q.   Before I forget to ask what does that
22  parentheses "p" mean?
23     A.   That would have been what the individual --
24  probably the interviewer put a -- put a plural on
25  it.  You know, I don't know whether the respondent
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1  said a couple of weeks or the interviewer said a
2  couple of weeks, but that's -- as I sit here, I
3  can't tell you specifically.
4     Q.   Sticking with the "p" for a moment, if you
5  go over on the row left, maybe three large
6  substantive entries, there's one that says "So that
7  we can leave a cleaner Earth for our children.  I
8  don't use plastic bags.  I use paper and I recycle
9  (p) nope."



10          Do you see that?
11     A.   Yes.
12     Q.   That doesn't -- couldn't indicate plural
13  there, could it?
14     A.   Oh, no, actually -- actually, now you ask
15  me, now I now I know what this is.  That is not a --
16  that's not an "S" on the -- that -- the earlier
17  thing you asked me about.  That's a "P" and that
18  stands for probe.  And the same is true in the "P"
19  for the one you just asked me about.  That would be
20  a probe, anything else.
21     Q.   And what do you mean by "probe"?
22     A.   It would have been a question, much as I
23  just used, anything else.
24     Q.   So returning to 100956, which states a
25  couple of weeks before the probe, would you
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1  characterize that consumer's response as ludicrous?
2     A.   No, I would not.
3     Q.   Would you characterize that consumer's
4  response as absurd?
5     A.   I would not.
6     Q.   And you coded this response; correct?
7     A.   I certainly did.
8     Q.   And you didn't disqualify from the survey?
9     A.   I did not.



10     Q.   Let's go to Case I.D. Number 100937, the
11  response to Question 4, which is in the second row,
12  the fifth column from the right.  "A couple of
13  weeks."  Did I read that correctly?
14     A.   Yes.
15     Q.   Would you characterize this consumer's
16  response as ludicrous?
17     A.   No, I would not.
18     Q.   Would you characterize this consumer's
19  response as absurd?
20     A.   I would not.
21     Q.   You coded this response; correct?
22     A.   I did.
23     Q.   You didn't disqualify from your survey?
24     A.   I did not.
25     Q.   Let's go to 100517, the response to
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1  Question 4, which is in the third row, fifth column
2  from the right.  "Probably two weeks."  Did I read
3  that correctly?
4     A.   Again, you'll have to tell me where -- where
5  you are.
6     Q.   The third row, I believe, and the -- so that
7  would be the bottom row in this instance.  100 --
8  actually, let me, did I call out 517?  You may need
9  to skip ahead an additional page to get to 517.



10     A.   I do see 517.
11     Q.   I apologize.  I misdirected you.  So if you
12  go to the third row and then, again, the response to
13  Question 4, which is about one, two, three, four,
14  five or so from the right, you see "Probably two
15  weeks."
16     A.   I do see that.  Yes.
17     Q.   Would you characterize this consumer's
18  response as ludicrous?
19     A.   I would not.
20     Q.   Would you characterize this consumer's
21  response as absurd?
22     A.   I would not.
23     Q.   You coded this response; correct?
24     A.   I did.
25     Q.   You didn't disqualify it from your survey,
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1  did you?
2     A.   I did not.
3     Q.   Let's go to Case I.D. Number 100849, which
4  may require a little more flipping.  It's toward the
5  end.  You're on the correct page.  It should be the
6  last row, again, the fifth column from the right.
7     A.   Uh-huh.
8     Q.   This consumer responded "Within a couple of
9  days."  Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Would you characterize this consumer's
12  response as ludicrous?
13     A.   No, I would not.
14     Q.   Would you characterize this consumer's
15  response as absurd?
16     A.   I would not.
17     Q.   You coded this response; correct?
18     A.   I sure did.
19     Q.   You didn't disqualify from your survey?
20     A.   I did not.
21     Q.   Let me direct you to your report on page
22  12 -- I believe it's Exhibit 1.  And I'm correct, am
23  I not, that you characterized responses that were
24  described in terms of seconds, minutes, hours, days,
25  or weeks as ludicrous."  And then I believe as well
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1  the term "absurd" is used twice on the same page as
2  well, also, to characterize such responses.
3          Have I understood that correctly?
4     A.   That's correct.
5     Q.   Why is it that the responses that are in
6  Professor Frederick's survey that are in days or
7  weeks are ludicrous and absurd, whereas the
8  responses that are in your survey that are ludi- --
9  that are days or weeks are not ludicrous and absurd?



10     A.   Well, because what I report is actually what
11  the respondent said.  What Dr. Frederick reports is
12  a re-coding of these.  He converts two minutes, two
13  weeks, 10 days, all into half a year.  That's --
14  that's not meaningful.  That's ludicrous.  That's
15  absurd.  I think it's certainly the case that weeks
16  or months, in some fashion, is a reasonable response
17  from the part of a consumer.  It's not necessarily a
18  statement of fact.  It's a statement of belief.  And
19  I believe Professor Frederick actually uses his data
20  as though it's a statement of fact, not simply an
21  uninformed opinion.  And, in fact, many of these
22  responses are ludicrous and absurd.  Nanosecond, one
23  second, ten minutes -- I mean, a thoughtful consumer
24  doesn't give these kinds of responses.
25     Q.   You said a few things there.
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1          First of all, if I understood you correctly,
2  days and weeks are not ludicrous or absurd responses
3  in your view; correct?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  Well, it depends on what is
6  said.  I think -- I think days is -- unless they say
7  180 days -- is probably not a very well informed
8  response.  Weeks, again, weeks could be a perfectly
9  appropriate response if -- if -- if there's a number



10  on the front of it and it makes sense, then it could
11  be a reasonable response.  It is not a reasonable
12  substitute for half a year, however; neither --
13  neither is it a statement of a fact.  It's a
14  statement of a belief.
15  BY MR. COHEN:
16     Q.   So I understand -- if I understand you
17  correctly -- and correct me if I'm wrong -- you're
18  saying that it's not the weeks or days that's
19  ludicrous and absurd, but the fact that Professor
20  Frederick coded weeks or days as half a year; that's
21  what you're contending is absurd?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, no.  I'm also contending
24  that some -- using some of these responses, in and
25  of themselves, is -- is also ludicrous.  I mean one
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1  second, one nanosecond.  I mean, these are just
2  absurd ludicrous responses, but they become even
3  more ludicrous when they're put in the context of
4  being coded as half a year.
5     Q.   Let's stick for a moment to weeks.
6  Specifically, with respect to weeks, was it
7  ludicrous for Professor Frederick to code a response
8  of weeks as half a year?
9     A.   Yes.



10     Q.   And why do you say that?
11     A.   Because two weeks is not half a year.  It's
12  factually incorrect.
13     Q.   Two weeks is a shorter period of time than
14  half a year, isn't it?
15     A.   Much shorter.
16     Q.   So to the extent that Professor Frederick
17  coded two weeks as half a year, that's a result that
18  favors ECM, isn't it?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  No, I don't think it favors at
21  all.  It's -- it is simply a failure to code what
22  the individual actually said, in contrast to what I
23  did, which was to actually code what people actually
24  had to say.  This is a distortion of the data.
25  ///
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1  BY MR. COHEN:
2     Q.   Let's look at the first sentence in the
3  first full paragraph.  "This erroneous coding of
4  absurd responses is not the only reason Professor
5  Frederick fails to report his results accurately."
6  And then the paragraph goes on.
7          Did I read that correctly?
8     A.   You did.
9     Q.   It doesn't say anything about Professor



10  Frederick's coding decision being absurd; it says
11  that the responses are absurd.  Correct?
12     A.   It talks about the erroneous coding of
13  absurd responses.  That is correct.
14     Q.   So it's the responses that are being
15  characterized as absurd?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  The responses and the way
18  they're being coded, yes.
19  BY MR. COHEN:
20     Q.   If you go up about three lines, there's a
21  sentence that begins "By counting such ludicrous
22  responses", and then the sentence goes on.  That's a
23  reference to the responses being ludicrous; correct?
24     A.   That's correct.
25     Q.   If you go to the fourth line from the bottom



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



8 (Pages 29 to 32)



29



1  of the middle paragraph on the page, "The
2  combination of coding absurd responses" and then it
3  goes on.  That's a reference to the responses being
4  absurd; correct?
5     A.   That's correct.
6     Q.   You understand this report will be publicly
7  filed in this case; correct?
8     A.   I assume it will be correct.
9     Q.   None of the respondents in your survey were



10  informed prior to agreeing to participate that their
11  responses would be made public, were they?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  They were not informed that
14  their responses would be made public.  They were
15  informed that their responses would be -- would not
16  be individually identifiable.
17  BY MR. COHEN:
18     Q.   None of the respondents in your survey were
19  informed prior to agreeing to participate that their
20  responses would be made public and potentially
21  characterized as absurd or ludicrous, were they?
22     A.   No, and I wouldn't have been able to do that
23  because I -- I meant -- first of all, as I've
24  indicated in my own survey, I haven't characterized
25  anyone as offering ludicrous or absurd responses,
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1  and I would have not have been able to do so in
2  advance because I didn't know what they were going
3  to say.
4     Q.   You certainly could have characterized them
5  one way or the other after you knew what they'd
6  said?
7     A.   Well, I coded them.  I didn't characterize
8  them.  I coded them as what -- what they said.  It's
9  a very typical way of handling verbatim responses to



10  open ended questions.
11     Q.   And for instance, "several days" is in
12  Professor Frederick's data set -- is characterized
13  in your report as ludicrous, but you would not
14  characterize it in your report as ludicrous?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  No because I'm using the terms
17  in very different ways.  What I'm reporting is what
18  people believe.  I'm not trying to use their
19  responses to generate a factual statement about
20  biodegradability.  I'm not trying to convert it into
21  some sort of numeric code that is beyond what the
22  individual offered.
23  BY MR. COHEN:
24     Q.   That's what's referenced to Professor
25  Frederick's decision to code such responses as "half
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1  a year."  The question I'm asking has to do with
2  whether someone who responded to your survey with a
3  "two week" response was giving a ludicrous response,
4  regardless of how it was coded?
5     A.   No.  There's a difference in the way the
6  data are being used.  I'm simply reporting what
7  people said they believe.  I'm not making any value
8  judgment about whether it has a basis in fact.
9  Professor Frederick is apparently using these



10  responses in what I would call a ludicrous fashion,
11  and that is as a representation of fact.  And then
12  he converts it into an even more ludicrous code that
13  corresponds in some cases, but not all -- - to --
14  to -- to a fraction of a year.
15     Q.   With respect to the two references to the
16  word phrases "absurd responses" and one to
17  "ludicrous responses," do any of those refer to the
18  manner in which Professor Frederick elected to code
19  his responses?
20     A.   Absolutely.
21     Q.   Explain what you mean.
22     A.   It goes to how he's using this data.  He is
23  not merely reporting this is what people said.
24  He's -- he is -- he is basically using it as a
25  statement of fact that he's then transforming into
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1  another statement of fact, you know.  If all he had
2  done was to simply report the responses and not
3  attempt to transform them into something that
4  they're not, then I would have taken them at face
5  value.  Some, I still would think are ludicrous and
6  absurd.
7     Q.   And which ones do you think are ludicrous
8  and absurd?
9     A.   I wasn't finished.



10          MR. AWERBUCH:  Please let him answer the
11  question.
12          THE WITNESS:  What I was going to say was
13  irrespective of whether they were coded
14  inappropriately or not, I would still think that one
15  second or one nanosecond is pretty ludicrous.  I
16  don't have a problem with it being reported because
17  that's what the person said.  What I do have a
18  problem with is the way that it is treated, as
19  though it is a factual statement.  It is not, and it
20  is a fairly -- for some of these, it's fairly
21  bizarre statements of fact.
22  BY MR. COHEN:
23     Q.   You would agree that the portrayal of a
24  survey respondent's response as ludicrous or absurd
25  is a portrayal of that survey respondent's response
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1  in a negative light; correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  It certainly is a
4  characterization of the response as being
5  potentially careless, flip, uninvolved, and all
6  those things, I suppose, could be characterized as
7  negative.
8  BY MR. COHEN:
9     Q.   You're on the Loyola Marymount University



10  faculty currently?
11     A.   I am.
12     Q.   Did the Loyola Marymount Institutional
13  Review Board approve the study that we're
14  discussing?
15     A.   No, they did not.
16     Q.   How many expert reports have you written?
17     A.   Over 25 years, probably -- well, let me --
18  let me ask for clarification.  Do you mean in the
19  context of litigation or do you mean all expert
20  reports?
21     Q.   That's a fair question.  Any expert report
22  that was in any way connected to litigation.
23     A.   Probably close to a hundred.
24     Q.   Prior to this case have you ever prepared an
25  expert report in which you characterized a response
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1  of a consumer you studied as absurd?
2     A.   Yes.
3     Q.   How often have you done that?
4     A.   Not -- not very often.  Most of the work
5  that I see is actually pretty good work, but I -- I
6  have seen surveys that I thought were poorly
7  organized, poorly implemented, poorly designed, and
8  where some of the responses I would have
9  characterized as absurd.



10     Q.   Prior to this case you've also prepared
11  expert reports in which you characterize responses
12  of consumers you've studied as ludicrous?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Quite possibly.  I don't have
15  a particular recollection.
16  BY MR. COHEN:
17     Q.   In which cases did you characterize consumer
18  survey respondents' responses as absurd?
19     A.   I don't really have a recollection as I sit
20  here today of what specific word I may have used in
21  connection with a particular case.
22     Q.   Let's go to what I believe has been marked
23  as Exhibit 3, not 3A, which is the larger data set.
24  And I direct you to the very first entry, which is
25  Case I.D. 00003, and specifically, the third text
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1  entry over on that row, that consumer made the
2  following remark regarding biodegradation:  "I think
3  it's what I told you.  It dissolves.  Like those
4  package peanuts are made out of rice or rice
5  products or maybe cornstarch.  I know it's a product
6  that will dissolve and doesn't have to end up in our
7  landfills."  Did I read that correctly?
8     A.   You did.
9     Q.   The consumer's understanding of



10  biodegradation appears to be dissolution here;
11  correct?
12     A.   That's what they said, yes.
13     Q.   And the consumer gives the example of
14  cornstarch packing peanuts; correct?
15     A.   Correct.
16     Q.   Cornstarch packing peanuts dissolves in a
17  second or two in water; correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  I think they can, yes.
20  BY MR. COHEN:
21     Q.   If a consumer interprets biodegradation to
22  mean dissolution, why is a second or two an absurd
23  response?
24          MR. AWERBUCH:  Objection.
25          THE WITNESS:  Because it is simply -- it's
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1  simply even too short for the dissolution process to
2  occur, and there's no context around it.
3  BY MR. COHEN:
4     Q.   Do you know how long it takes the
5  dissolution process takes to occur?
6     A.   I do not.
7     Q.   How do you know that it's too short for the
8  dissolution solution process to occur then?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  Because I have seen no
11  evidence that would suggest that one second is
12  sufficient time for that cycle of dissolution to
13  take place.
14  BY MR. COHEN:
15     Q.   If you saw such evidence, would you change
16  your view as to whether or not that response was
17  absurd?
18     A.   I might.  I might not.
19     Q.   And how would you decide whether you would
20  or would not change your view?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  Well, I actually think that we
23  need to have a better understanding of what this
24  respondent was talking about, in addition to
25  whatever other facts you wish to present.
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1  BY MR. COHEN:
2     Q.   Assume this respondent was talking about
3  starch peanuts, where you toss them in the water?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  How were they tossed into the
6  water?  What -- I mean, we don't have a complete
7  understanding of what this individual is talking
8  about.  This is what the person said.  It's a
9  perfectly reasonable response to give.  Is it



10  possible that under some -- some circumstances, that
11  individual meant that it would dissolve in a second?
12  Maybe so.  Is it possible that under some
13  circumstances it could dissolve in one second?
14  Maybe so.  We don't know that from what the
15  individual has said here.  In fact, when the
16  individual was asked about time, quite specifically,
17  they said, "I have no idea.  I can't even guess."
18          MR. AWERBUCH:  Can we go off the record for
19  a second?  I'd like to take a five-minute break if
20  that's okay.
21          MR. COHEN:  We've only been at this for half
22  an hour.  Do you need to use the restroom or --
23          MR. AWERBUCH:  Yeah.
24          MR. COHEN:  We'll go off the record.
25          (Recess)
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1          (A discussion was held off the record.)
2          BY MR. COHEN:  Let's go back on the record.
3  BY MR. COHEN:
4     Q.   Dr. Stewart, did you speak with your counsel
5  during the break?
6     A.   No.
7     Q.   Did you communicate with anyone representing
8  ECM during the break?
9     A.   No, I did not.



10     Q.   Let's return to where we left off.  We were
11  talking about a consumer that might believe that
12  dissolution of a starch based packing peanuts was
13  what was meant by biodegradation.  Is that your
14  recollection as well?
15     A.   That's correct.
16     Q.   And if I understand you correctly -- I mean,
17  again, I want you to clarify this if I've got this
18  incorrect -- it could be absurd but it might not be
19  absurd, depending on various other considerations?
20     A.   I mean, anything is possible.
21     Q.   I understand that philosophically anything
22  is possible, but if we assume that this consumer
23  understood biodegradation to mean the dissolution of
24  starch packing peanuts, that wouldn't be an absurd
25  response, would it?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  It would not be a absurd
3  response.  It's what they believe.  Yes, it's what
4  they said.
5  BY MR. COHEN:
6     Q.   Assume that a consumer is asked the question
7  if a package is labeled biodegradable, how long will
8  it take to decompose, and the consumer interprets
9  biodegradation to mean the beginning of the



10  biodegradation process, not the completion of the
11  process; do you understand that assumption?
12     A.   I do.
13     Q.   Is it possible such a consumer could believe
14  that certain materials begin biodegrading
15  immediately?
16     A.   That's certainly possible.
17     Q.   Do you know whether certain materials begin
18  biodegrading immediately?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  It's my understanding that
21  some may, under some circumstances.
22  BY MR. COHEN:
23     Q.   Given the assumption that a consumer
24  interprets biodegradation to mean the beginning of
25  the biodegradation process, not the completion of
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1  the process, is a second or two an absurd response
2  in that circumstance?
3     A.   No.  Now it's an absurd question.
4     Q.   And why is it an absurd question?
5     A.   Well, because now what you've done is you've
6  said if we ask the person something different, they
7  will give -- they might give a response that is
8  sensical, but now -- now we're asking -- now we're
9  reinterpreting biodegradability to mean the



10  beginning, as opposed to the end.  I suppose you
11  could even say in the middle.
12          I mean, if that's what you want to ask, then
13  ask that question, but don't attempt to take a
14  statement out of context and put it into the context
15  of another question that was not asked and ask what
16  is it -- what does it mean now.  Well, I don't know
17  because the person wasn't actually asked the
18  question.
19     Q.   Do you know whether anyone was asked the
20  question if a package is labeled biodegradable, how
21  long will it take to decompose?
22     A.   I believe they were.
23     Q.   So someone was, in fact, asked that
24  question?
25     A.   They -- they were asked that question.  They
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1  were not asked the question of to begin to
2  decompose, to completely decompose.  I mean, those
3  are different questions.
4     Q.   Do you understand that my question is if
5  someone was asked the question that we agree was
6  asked and they had interpreted biodegradation in the
7  context of that particular question that was
8  actually asked, to mean the commencement of
9  biodegradation, rather than the completion, would "a



10  second or two" be an absurd response in that
11  circumstance?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  I believe that it would
14  generally be an absurd response because I don't
15  think that's what people typically think about when
16  they think about biodegradation.  They don't think
17  about the start process.  And if you want to know
18  about how quickly will it start, ask that question.
19  Then it's perfectly appropriate.  But it's -- it's a
20  complete distortion of any data to -- to begin to
21  speculate about what an individual might have meant
22  by a response, based on an interpretation that was
23  not explicit in the question.
24  BY MR. COHEN:
25     Q.   You didn't recalculate any of
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1  Dr. Frederick's surveys to see how the results would
2  have changed if the responses deemed absurd were
3  excluded, did you?
4     A.   I didn't do that specific computation.  I
5  did do some computations, and actually, I did
6  eliminate a lot of the absurd responses.  Yes, I did
7  do some -- yes, I did do that.
8     Q.   And what were the results of those
9  computations?



10     A.   Off the top of my head, my recollection is
11  that, first of all, I included all the responses,
12  including those he did not code -- the "don't
13  knows," the "depends," which I think are perfectly
14  reasonable responses and should be included in any
15  computation percentages.  And -- and my recollection
16  is that almost 40 percent of the responses in his
17  various surveys were not coded.  We really -- we
18  really need to include them.  My recollection is
19  that those that were, I think, less than -- I think
20  less than a day, a day or less, were about 3 percent
21  of the responses.  I think those that were less than
22  a month were about 13 percent of the responses.  I
23  do know that of the total responses, about a little
24  over 18 percent were responses between 30 days, more
25  than 30 days and a year, which was about the same
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1  percentage as the responses of 5 years or -- or
2  more.  Now, that's based on my computation based on
3  his data, and I readily admit I don't fully
4  understand all of the -- of the data, but that's my
5  rough computation.
6     Q.   What don't you understand about the data?
7     A.   Well, it's -- it's pretty messy data, and I
8  have not gone through and tried to make a complete
9  determination of how the -- how the data was



10  constructed.  I've tried as best I can, but I have
11  not -- I mean, I got the concatenated data late on
12  Friday, so I haven't had a chance to do a lot with
13  it.
14     Q.   You've discussed some consumers.  Under some
15  circumstances, their responses might be
16  characterized as absurd, but with respect to those
17  specific responses, how do you ascertain whether a
18  consumer's response is absurd enough to be
19  disregarded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, there are two ways to do
22  it.  I mean, one is you actually don't have to
23  disregard it.  You could -- you could accept it and
24  code it as -- for what it is, but you wouldn't use
25  it necessarily in a computation.  In the other case,
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1  you could simply make a judgment as -- as a well
2  trained professional coder would often do, that a
3  particular response really didn't make any sense in
4  the context of the question, was flip, was
5  nonresponsive, and -- and -- and choose to eliminate
6  it.  That would be made by -- that would be a
7  decision made by a professional coder whose job it
8  is to do editing of data sets, and I would expect
9  that that individual would be blind the purpose of



10  the study, so that the purpose of the study had no
11  impact on the decision on whether to use a
12  particular data point or not.
13  BY MR. COHEN:
14     Q.   What qualifies you or any of the researchers
15  that worked for you to make judgments as to whether
16  a consumer's response to a biodegradation time
17  question is too absurd to be coded?
18     A.   I have spent 30, almost 40 years now engaged
19  in doing consumer research.  I think I have an
20  understanding of responses that are meaningful,
21  responsive, and -- and appropriate in the context
22  of consumer surveys.  I believe my expertise
23  qualifies me to make those judgments.  And as I
24  said, they can accept the response for what it is.
25  You have to be very careful about imbuing it with
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1  any meaning beyond what's actually there.
2     Q.   There's the line between a reasonable but
3  factually erroneous response and a factually
4  erroneous response that's too unreasonable or too
5  absurd to be coded?
6     A.   I wouldn't draw a bright line.
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  What I would be inclined to do
9  and what I did in my own survey is I would code



10  everything as it was stated.  I would not go beyond
11  the data and start making assumptions about things
12  people meant that are -- that are simply not in the
13  data, and in some cases are completely inconsistent
14  with the data.
15  BY MR. COHEN:
16     Q.   Why wouldn't you draw a line between
17  reasonable and factually erroneous and too
18  unreasonable?
19     A.   Because I think it would be difficult to
20  establish a hard and fast criteria.  I think you
21  could come up with some rules, but there would still
22  be a certain amount of subjectivity that would be
23  involved.
24     Q.   Adopting a rule in which you code every
25  response avoids having to draw that type of
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1  subjective line; correct?
2     A.   Well, maybe and maybe not.  It depends on
3  how it's coded.  I mean, if you're actually coding
4  the response as opposed to transforming it, to give
5  it different meaning, then I think that's okay.  The
6  problem becomes one of transforming the actual
7  response into something that may not be.
8     Q.   You criticized Dr. Frederick for coding
9  extremely low numbers; correct?



10     A.   I'm not sure what you mean --
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  -- by low numbers.
13  BY MR. COHEN:
14     Q.   Seconds.
15     A.   I do.
16     Q.   Do you have any understanding one way or the
17  other as to whether Dr. Frederick also coded
18  extremely high numbers?
19     A.   I believe he did.
20     Q.   Is "one trillion years" an absurd response
21  to a question regarding biodegradation time?
22     A.   I think it's an unusual response.  I would
23  put it in the category of absurd, yes.  I would
24  note, however, that part of his coding rule also
25  included coding things like eternity and giving that
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1  a number.  I suppose a trillion years is roughly
2  equivalent to eternity, so that might be completely
3  consistent with his coding scheme.
4     Q.   Did you evaluate the effect that coding
5  extremely high numbers have on Dr. Frederick's data?
6     A.   Not explicitly.  It -- I mean, it certainly
7  would increase any mean that you might compute, but
8  I haven't done that analysis explicitly.
9     Q.   It wouldn't be an appropriate coding rule,



10  would it, to code extreme highs but not extreme
11  lows, would it?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  There may be circumstances
14  where you would do that.  I think you could -- I
15  mean, there's a very common approach to analysis of
16  data called trimming, where you would eliminate the
17  very high and the very low, and that would be
18  perfectly appropriate.
19  BY MR. COHEN:
20     Q.   That's not what I asked, respectfully.
21          It might be appropriate to follow what you
22  just said, to trim the very high and the very low;
23  correct?
24     A.   Correct.
25     Q.   But it wouldn't be appropriate to code the
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1  very high but not the very low, would it?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, you're going to have to
4  give me some context.  I mean, there certainly could
5  be circumstances where that that might make sense.
6  BY MR. COHEN:
7     Q.   Where might that make sense?
8     A.   Well, if -- if somebody were to say, for
9  example, a million years, a trillion years, you



10  could code that for what it is, a million, a
11  trillion.  Whether you would transform it is a whole
12  other question.  I mean, they could say eternity,
13  they could say never.  I mean, all of those are
14  codeable responses.  Whether you would want to
15  transform them into some numeric value or use the
16  numeric value as stated is a different question.
17          And again, I think the appropriate approach
18  here would have been what I suggested, would --
19  would have been to have trimmed, if you wanted to
20  create any -- any arithmetic exercise.
21     Q.   In your survey you didn't disallow any
22  responses because they were either too short or too
23  long, did you?
24     A.   No, I did not.
25     Q.   Let's back up for a moment to the person who
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1  gave the packing peanuts response that suggested an
2  understanding of biodegradation that is something
3  that might also be considered dissolution; do you
4  recall that?
5     A.   I do.
6     Q.   Let me direct you to what I believe is
7  Exhibit 2.  And I apologize if I've got this wrong,
8  but Exhibit 2 should be some screenshots.
9          And I direct you specifically to S6.  That's



10  a screening question that asks potential respondents
11  "Do you have a general understanding of what the
12  term biodegradable means?"
13          Did I read that correctly?
14     A.   Yes, you did.
15     Q.   By virtue of the fact that the packing
16  peanuts response appears in the data set, we know,
17  don't we, that the consumer who gave that response
18  answered affirmatively when asked, "Do you have a
19  general understanding of what the term biodegradable
20  means?"; correct?
21     A.   That's correct.
22     Q.   So every consumer you counted in your survey
23  who gave a response that is arguably inconsistent
24  with any scientific definition of biodegradation was
25  a consumer who had told your researchers that he or
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1  she had a general understanding of what the term
2  biodegradation means; correct?
3     A.   Yes --
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  -- that is correct.
6  BY MR. COHEN:
7     Q.   Do you know how many consumers that was?
8     A.   I don't, no.  I've not done a count.
9     Q.   It's necessary to have some basic



10  understanding of the product at issue to study
11  consumer perception of the marketing of that
12  product; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, if the focus is on a
15  product, yes, it would be.
16  BY MR. COHEN:
17     Q.   Let's take a look back at your report, which
18  is, I think, marked as Exhibit 1.  If you go to --
19  I'll direct you to page 4, the first sentence under
20  "Background."  "ECM plastics offers a product,
21  BioFilm," which is spelled capital B-i-o, capital
22  F-i-l-m, "that may be applied to plastic products
23  during the manufacturing process."
24          Did I read that correctly?
25     A.   Yes, you did.
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1     Q.   And as you mentioned earlier, you wrote that
2  sentence yourself?
3     A.   I did.
4     Q.   The product you understood yourself to be
5  studying is called BioFilm?
6     A.   That's what it's been referred to as, yes.
7     Q.   From the standpoint of microbiology -- and I
8  understand if this is outside your expertise -- do
9  you know what a BioFilm is?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I don't know.  I don't know
12  specifically, in a generic sense, what a BioFilm is.
13  It's been represented to me that this product is an
14  additive that is used in the manufacture of plastic,
15  I believe coats the exterior, which is -- which I
16  think it's called a film, that facilitates the
17  breakdown of the -- of the plastic.
18  BY MR. COHEN:
19     Q.   Are you familiar with a product ECM sells
20  called MasterBatch Pellets, capital M, capital B in
21  the Batch, and Capital P for Pellets, and then it's
22  trademarked?
23     A.   I'm not familiar with that.
24     Q.   Let me mark as Exhibit 5 -- excuse me.  I
25  think we're on 4.  I apologize -- a flyer that
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1  Dr. Stewart, you produced to us.
2          (Plaintiff's Exhibit 4 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen this before?
7     A.   I have.
8     Q.   It's entitled "Mechanism for Biodegradation
9  of Products Manufactured with ECM MasterBatch



10  Pellets", and then there's a trademark up there;
11  correct?
12     A.   That's correct.
13     Q.   Did you consider this document -- strike
14  that.
15          Did you rely upon this document in the
16  preparation of your report?
17     A.   I don't believe that I did.  It was part of
18  a number of documents around the product and company
19  that I was provided, but I didn't make any use of
20  it.
21     Q.   Did you review the document prior to
22  drafting your report?
23     A.   I probably did review it.  I don't -- I
24  don't have a strong recollection of it.
25     Q.   Let's mark as Stewart 5 a document that's
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1  entitled "Sample Claims by ECM BioFilms".
2          (Plaintiff's Exhibit 5 was marked
3          for identification by the court
4          reporter and is attached hereto.)
5  BY MR. COHEN:
6     Q.   Have you seen that document before,
7  Dr. Stewart?
8     A.   I have.
9     Q.   Who prepared this document?



10     A.   I believe the attorneys in this particular
11  case.
12     Q.   Which attorney?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, it came to me from Leo
15  Caputo.  I don't know who may have prepared it.
16  BY MR. COHEN:
17     Q.   Why was it prepared?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Because we -- we talked a bit
20  about what claims might be at issue in -- in the
21  case, and I asked him for a sample of the claims
22  that were at issue.
23  BY MR. COHEN:
24     Q.   Let me direct you to the second bullet on
25  the first page that begins "MasterBatch Pellets TM
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1  is a revolutionary additive," and then it goes on to
2  make various claims.
3          Have I read that correctly?
4     A.   You have.
5     Q.   Did you review and rely upon these sample
6  claims in the preparation of your report?
7     A.   I did review them, and I -- I selected
8  several that -- with some modification, that I then
9  used in my survey.



10     Q.   What was the basis for the selections that
11  you made?
12     A.   I was simply looking for -- for various
13  types of claims that -- that were made that seemed
14  to be different in terms of specificity, detail,
15  language.
16     Q.   Were you told to use any particular claims?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  I was not.
19  BY MR. COHEN:
20     Q.   Where does your understanding that ECM sells
21  a product called BioFilm come from?
22     A.   I believe I have seen this in some
23  documents.  I think it's been a part of
24  conversations with -- with the attorneys and -- and
25  with employees of the company.
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1     Q.   Which employees of the company?
2     A.   The President is one.  I think that was his
3  title.  I've had a couple of conversations with him.
4  He's the only one that I've had substantive
5  conversations with.
6     Q.   And which attorneys did you speak with who
7  told you that ECM sells a product called BioFilm?
8     A.   I think Lou Caputo.
9     Q.   Any others?



10     A.   I think that's -- I think that's the only
11  one.
12     Q.   And I understand you may not remember his
13  name, but the President, would that have been Robert
14  Sinclair?
15     A.   Yes, I believe that's correct.
16     Q.   And he would have told you that ECM sells a
17  product called BioFilm?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, that's my recollection.
20  It's been a while since I've talked to him, but I
21  certainly had a conversation with him about the
22  product.
23  BY MR. COHEN:
24     Q.   Let's assume, just for the purpose of this
25  next series of questions, that ECM does not sell a
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1  product called BioFilm.  That wouldn't change your
2  opinions, would it?
3     A.   Not at all.
4     Q.   You would just substitute the references in
5  the report to the alleged BioFilm product to
6  MasterBatch pellets?
7     A.   I might.  The study that I did was really
8  focused on any specific product.  In fact, I was --
9  I was quite clear in designing the survey that I



10  didn't want to mention any specific product name.  I
11  simply wanted to evaluate claims, absent reference
12  to a particular vendor.  So we could have -- you
13  know, we could have substituted most anything.  It
14  wouldn't change the report.
15     Q.   Well, regardless of what you told survey
16  respondents, I understand there may be a reason why
17  you wouldn't want to tell survey respondents the
18  exact name of the product.  Would there be a reason
19  that you would use a different name for the product
20  in the report?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  That's the -- that's the name
23  that stuck with me.  That's what I used.
24  BY MR. COHEN:
25     Q.   Is it your view that a reasonable consumer
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1  must correctly understand a claim, to be deceived by
2  it?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I believe they have to develop
5  an understanding.  It may be an erroneous
6  understanding.
7  BY MR. COHEN:
8     Q.   So a consumer with an erroneous
9  understanding of a claim can be deceived by it?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  That's certainly possible,
12  yes.  Just because there is an erroneous belief
13  doesn't mean they have been deceived by a
14  communication, but it is certainly possible that
15  people taking an erroneous belief away from a
16  specific communication could be misled and deceived.
17  BY MR. COHEN:
18     Q.   Let me give you a hypothetical.  A juice is
19  marketed as having more energy than a competitor's
20  products -- or competitor products.  The only
21  difference between the marketer's product and the
22  competitor's product is that the marketer's product
23  contains more calories.  Solely due to the poor
24  nutritional education in the United States, a
25  substantial minority of reasonable consumers
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1  interpret the marketing reference to more energy to
2  mean more vitamins, and they buy the product, in
3  part, based on the more energy claim.  Have those
4  consumers been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  If there's evidence that they
7  take away a claim about vitamins and that they take
8  away that claim based on the communication and they
9  make a decision based on that -- that erroneous



10  belief, then yes, I think they have been deceived.
11  BY MR. COHEN:
12     Q.   I asked you to assume that the sole basis
13  for their belief that more energy meant more
14  vitamins was the poor state of nutritional education
15  in the United States.  Again, given that assumption,
16  have those consumers been deceived?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If there -- there has to have
19  been some marketing communication, as well as the
20  poor state of their knowledge.
21  BY MR. COHEN:
22     Q.   The marketing communication in this example
23  is the product is being marketed as having more
24  energy.
25     A.   Okay.
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1     Q.   Is that a sufficient marketing
2  communication, in your view, such that the consumers
3  who purchase the product based on that marketing
4  communication have been deceived?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  I would need to know whether
7  there was evidence that, in fact, they took a
8  vitamin claim away from the communication and that
9  that -- that that -- and that the number of people



10  who took away that claim about vitamins was
11  substantially greater than people taking -- would
12  take away from exposure to any fruit juice.
13  BY MR. COHEN:
14     Q.   Okay.  Let's break that down.  You said a
15  couple of interesting things there.
16          You would need to know that people took away
17  the vitamin claim from the reference to energy.  Did
18  I understand that was one of the two points that you
19  just made?
20     A.   That's correct.
21     Q.   So if the -- if there were evidence that the
22  energy claim contained an implied claim of vitamins,
23  would that satisfy your concern now?
24     A.   Well, whether it's explicit or implied is
25  not the issue because that's a characteristic of the
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1  claim.  What's important is what do people carry
2  away in terms of a message.  And, you know, if
3  they -- if they infer something that is implied,
4  then they could conceivably be misled in that case.
5     Q.   And I believe -- and I apologize.  You made
6  a second point as well.
7          Can you refresh my recollection --
8     A.   Yeah.
9     Q.   -- as to what that second point was?



10     A.   Well, the point was there needed to be a
11  demonstration that it was the marketing
12  communication that actually created the problem or
13  the deception, if you will.  So what you want to do
14  is control, you know, for those pre-existing
15  beliefs.
16          So, for example, if you simply provided a
17  fruit juice, absent the particular claim about
18  energy, how many people make an inference about
19  vitamins in that case, and is it a substantially
20  smaller number than is the case where people may
21  have been exposed to the claim at issue?
22     Q.   So if I understand your contention
23  correctly -- and I'm sure you'll correct me if I
24  don't -- if the belief that, in this example, energy
25  means vitamins does not come from the marketing
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1  communication itself, there can't be deception?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  Well, it -- the person may be
4  deceived for other reasons, but they're not being
5  deceived by virtue of the claim at issue.
6  BY MR. COHEN:
7     Q.   What about a situation where a marketer
8  takes advantage of a preexisting erroneous belief
9  amongst the population?  Is that marketer deceiving



10  consumers?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  You'd have to give me more --
13  I mean, you'd have to give me more facts.  I mean,
14  I -- I mean, the answer is possibly, but possibly
15  not.  I mean, you have framed the question as though
16  the marketer intends to deceive.  I suppose that
17  could be done.
18  BY MR. COHEN:
19     Q.   So if the marketer intends to deceive in the
20  sense that the marketer is capitalizing on a
21  pre-existing erroneous belief, the marketer would be
22  violating the FTC Act in that situation; correct?
23          MR. AWERBUCH:  Objection.  Objection.
24          THE WITNESS:  Well, now you're asking me for
25  a legal opinion, and I -- and I can't give you a
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1  legal opinion.  I do think that in that situation,
2  if -- if those are the only facts on the table,
3  there may be -- key word is "may be" -- a basis to
4  believe the individual has been deceived.
5  BY MR. COHEN:
6     Q.   And just for the record, so the record is
7  clear, I understand that you're not a lawyer;
8  correct?
9     A.   That's correct.



10     Q.   You do -- you are an expert in what I would
11  call general sort of law and marketing; would that
12  be a fair sort of rough characterization?
13     A.   That's fair.
14     Q.   And so you wouldn't give me a different
15  answer to the last question if I couched it in terms
16  of based on your expertise as an academic who
17  studies law and marketing, would you?
18     A.   I wouldn't change my answer, no.
19     Q.   Let's try one or two more.
20          Let's say that a dietary supplement is
21  marketed to consumers as boosting immunity.  The
22  claim is true in the sense that the supplement
23  increases the presence of certain blood components
24  associated with the body's immune system, but it's
25  not true in that it reduces the risk of cold and
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1  flu; however, again, solely due to the poor state of
2  science education in the United States, a
3  substantial minority of reasonable consumers believe
4  that boosting immunity means reducing the risk of
5  cold and flu.  That substantial minority buys the
6  product, based in part on the boosting immunity
7  claim.  Have those consumers been deceived?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It's possible, but again, I



10  would need more facts.  I would need to know the
11  extent to which that generalized belief influenced
12  the purchase of any product.  If it's a belief that
13  people are carrying around with them and was not
14  created by marketing communication, and people are
15  using it to make -- make decisions about all manner
16  of products, then I'm not sure they are deceived.
17  They may have an erroneous belief, but I'm not sure
18  we can hold a marketer responsible for that.
19  BY MR. COHEN:
20     Q.   Could you hold the marketer responsible if
21  the marketer is capitalizing on a known erroneous
22  belief?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Now you'll need to define
25  "capitalize."
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1  BY MR. COHEN:
2     Q.   The marketer is aware of the erroneous
3  belief and, nevertheless, markets the product
4  without any qualification.
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Again, I would think you have
7  to give me more information in that specific case.
8  BY MR. COHEN:
9     Q.   What -- I'm sorry.  Go ahead.



10     A.   Well, if people -- marketers are not
11  responsible for the general beliefs that people
12  carry around that have not been created by -- by the
13  marketing stimulus or the marketer's actions.  You
14  know, if there is a specific claim that is
15  misleading, then -- and people rely on it, then
16  there may be deception involved, but, you know, I
17  don't think we can hold marketers responsible for
18  all the erroneous beliefs people carry around in the
19  marketplace.
20     Q.   And you would maintain that position even if
21  the marketer is knowingly capitalizing on those
22  erroneous beliefs?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Again, I -- I don't know.  I
25  don't know what you mean by capitalizing.  I mean,
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1  that's -- that's my difficulty with your -- you'd
2  have to tell me what the marketer is doing
3  specifically, before I can answer that question.
4  BY MR. COHEN:
5     Q.   Well, let's stick with the hypothetical for
6  a moment and let's assume that the marketer
7  understands that a significant minority of consumers
8  understand that boosting immunity will be
9  interpreted -- withdrawn.



10          The marketer understands that a significant
11  minority of consumers who see the phrase "boosting
12  immunity" will interpret that to mean reduces cold
13  and flu.  The marketer knows that.  In that
14  situation, has there been deception?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Not necessarily.  It depends
17  on the nature of the claim, the characteristics of
18  the marketplace.  Again, you can't hold a marketer
19  responsible for beliefs that have been developed by
20  virtue of things that are not within the control of
21  the marketer.
22  BY MR. COHEN:
23     Q.   So if I understand you correctly, the
24  marketer has no responsibility for pre-existing
25  erroneous beliefs amongst the population with
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1  respect to whether or not its claim is evaluated as
2  deceptive?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  No, I didn't say that.  I
5  think marketers do have some responsibility, but it
6  is also the case that marketers don't have control
7  over many of the things that create erroneous
8  beliefs among consumers, and you can't hold
9  marketers responsible for those erroneous beliefs.



10          MR. COHEN:  Ma'am, could you read back the
11  answer.
12          (The previous answer was read back by
13          the court reporter as follows:
14              "ANSWER:  No, I didn't say that.
15          I think marketers do have some
16          responsibility, but it is also the
17          case that marketers don't have
18          control over many of the things that
19          create erroneous beliefs among
20          consumers, and you can't hold
21          marketers responsible for those
22          erroneous beliefs.")
23          MR. COHEN:  Thank you.
24  BY MR. COHEN:
25     Q.   When you said "some responsibility" in your
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1  answer, what is that responsibility that you
2  referenced?
3     A.   Well, I think marketers have a
4  responsibility to be generally aware of -- of who
5  their consumers are, what they believe, what they
6  buy, and to assure that the information that they
7  present to their consumers is -- is -- is factually
8  accurate.
9     Q.   So again, if it's factually accurate but



10  likely to be misunderstood based on pre-existing
11  beliefs, there's no deception there?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  No, that's not what I said.
14  There could be, but there also may not be, and we
15  would have to identify specific cases, I believe, to
16  determine whether or not there was -- there was
17  deception present.  I mean, again, there has to be
18  something that the marketer has done or not done
19  that they can be held responsible to, and it has to
20  be, you know, a belief that people are acting on.
21  BY MR. COHEN:
22     Q.   Are there any other, I guess, criteria --
23  and you just gave me two -- that will help me
24  determine the circumstances in this situation, where
25  the marketer would be responsible and the marketer
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1  would not be responsible?
2     A.   Well, I mean, there could be any -- in
3  specific situations there could be, I suppose, any
4  number of other things, but in general there needs
5  to be some evidence, first of all, that there's even
6  an erroneous belief; secondly, that somehow that
7  erroneous belief is there by some action or inaction
8  by the marketer; and thirdly, that, you know, people
9  are, you know, are behaving differently, shopping



10  differently, making different purchase decisions by
11  virtue of that erroneous belief created by the
12  marketer.
13     Q.   You took a telephone survey in this case;
14  correct?
15     A.   I did.
16     Q.   How is it possible to survey consumers'
17  impressions of the ECM logo over the phone?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  It's not -- that wasn't the
20  purpose of the survey.
21  BY MR. COHEN:
22     Q.   In your survey of consumers, why didn't you
23  ask them how much time it would take for plastic
24  labeled biodegradable to biodegrade?
25     A.   Because I wasn't interested in that specific
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1  topic.  I was interested in people's general
2  understanding of biodegradability.
3     Q.   And why were you not interested in that
4  specific topic?
5     A.   Because I thought it would emerge as a part
6  of the more general discussion of biodegradability,
7  and, in fact, it did.
8     Q.   Why not ask both the more general questions
9  that were in your survey, and also, specifically,



10  how much time will it take for a plastic labeled
11  biodegradable to biodegrade?
12     A.   Because that wasn't the purpose of the
13  survey.  I could have designed a different survey
14  but, that was not the purpose of the survey.
15     Q.   You're not offering an opinion about
16  consumers' views regarding how much time it would
17  take for a plastic product labeled biodegradable to
18  biodegrade, are you?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  To the extent that I have data
21  that speaks to that issue, I am.
22  BY MR. COHEN:
23     Q.   And what is that opinion?
24     A.   Well, that by and large there's a great deal
25  of skepticism, ignorance, and just general lack of
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1  understanding about that topic.
2     Q.   Other than the fact that, in your opinion,
3  with respect to consumers' assessments of
4  biodegradation times there is a lot of skepticism,
5  ignorance, and lack of understanding, you're not
6  offering any other opinions about consumers' views
7  regarding how much time it would take for a plastic
8  product labeled biodegradable to biodegrade, are
9  you?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  I'm -- I'm only offering
12  opinions that are grounded in -- in the survey work
13  that I did.  I think I've given you those opinions.
14  There may be others, but those are the ones that
15  I -- I can identify as we speak.
16  BY MR. COHEN:
17     Q.   And so the answer to my question is no?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, no, the answer is there
20  may be other opinions that the data inform.  I may
21  not have fully framed them.  They're likely
22  sub-opinions of what we've talked about, but I'm not
23  going to say that there wouldn't be any opinions
24  that might emerge.
25  ///
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1  BY MR. COHEN:
2     Q.   What other opinions do you anticipate might
3  emerge?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  I don't know.  I was given
6  Dr. Frederick's survey and asked to opine on that.
7  I don't know what else I might be given and might be
8  asked to opine upon.  It may also be the question
9  arises that the data I've collected could inform,



10  and then I'll use that data to inform that -- you
11  know, that opinion.
12  BY MR. COHEN:
13     Q.   These opinions that may develop in the
14  future, you would agree by definition they're not in
15  the report that was provided to Complaint Counsel;
16  correct?
17     A.   I would agree with that.  Yes.
18     Q.   Let's take a look back at Exhibit 2, which,
19  I believe, is the screenshots, but I apologize if
20  I'm incorrect.  I think it is the screenshots.
21     A.   Mm-hmm.
22     Q.   I direct you to questions 4A and 4B.  Why
23  were these questions asked at all?
24     A.   Because I was trying to develop more
25  complete understanding of whether, what people
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1  understood the term biodegrade to mean, and I -- I
2  had seen other studies, read other materials that
3  clearly indicated that the types of products, type
4  of material, has an influence on the rapidity of
5  biodegradability.  And so I wanted to understand
6  what consumers understood about that.  I also
7  understood from various sources that there are --
8  there are differences in the time it takes for
9  various materials to biodegrade, so I wanted to



10  understand something about consumers' understanding
11  of that.
12     Q.   Were there any other reasons?
13     A.   I don't believe so.  The purpose of the
14  survey was to gain an insight into what people
15  understood about biodegradability.
16     Q.   It would have been possible, wouldn't it, to
17  ascertain consumers' understanding of ECM's
18  marketing without asking questions 4A through 4B;
19  correct?
20     A.   I -- I -- I suppose so.  That's a different
21  question.
22     Q.   Why were these questions 4A through 4B asked
23  before the question series that purportedly
24  replicates ECM's marketing, which would be the
25  Question 5 series?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Because I did not want
3  specific claims to contaminate the answers to the
4  earlier questions.  I didn't want to give people a
5  statement that referenced a specific timeframe and
6  then ask them about time.  It's generally
7  appropriate in surveys to ask more general
8  questions, followed by more specific questions, and
9  that's the approach I followed here.



10  BY MR. COHEN:
11     Q.   Take a look back at Question 4A, please.
12  "Do you think there are differences in the amount of
13  time it takes for different types of products to
14  biodegrade, decompose or decay?"
15          That's a leading question, isn't it?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Well, it's leading to the
18  extent that it asks people "yes" or "no."
19  BY MR. COHEN:
20     Q.   A leading question is a question that
21  suggests the answer; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  That's correct.
24  BY MR. COHEN:
25     Q.   This question suggests that there are
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1  differences in the amount of time it takes for
2  different types of products to biodegrade,
3  decompose, or decay; correct?
4     A.   No, it doesn't.
5     Q.   And why don't you think this is a leading
6  question in that regard?
7     A.   It doesn't suggest a "yes" or a "no" answer.
8     Q.   You don't believe that this question put in
9  the mind of survey respondents the fact that there



10  are differences in the amount of time it takes for
11  different types of products to biodegrade,
12  decompose, or decay?
13     A.   Well, I hope we did put that in their minds
14  because we're asking them whether or not they think
15  there are those differences, yes or no.  People
16  could say no, and some people did.
17     Q.   Most people didn't?
18     A.   Most people did not, correct.
19     Q.   Can you think of an alternative question or
20  question series that would enable to learn whether
21  consumers estimate different biodegradation times
22  for different productions?
23     A.   I could have asked a whole series of
24  questions product by product, material by material,
25  that would have lengthened the questionnaire and I
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1  don't think would have given us any greater insight.
2     Q.   How about a design where you ask one group
3  how long plastic takes to biodegrade and another
4  group how long wood takes to biodegrade, and compare
5  the answers?
6     A.   That -- that certainly could have been a
7  design.  It would have required using two different
8  groups, but it's certainly something that would have
9  been possible.



10     Q.   Information conveyed to respondents earlier
11  in a survey can affect their answers to later
12  questions; correct?
13     A.   It certainly can.
14     Q.   What's more important to determining whether
15  ECM's claims are deceptive -- whether consumers
16  estimate different biodegradation times for
17  different products or how consumers understand ECM's
18  marketing?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I -- actually, you need to
21  read the question back.  I'm sorry.
22          (The previous question was read back
23          by the court reporter as follows:
24              "QUESTION:  What's more important
25          to determining whether ECM's claims
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1          are deceptive -- whether consumers
2          estimate different biodegradation
3          times for different products or how
4          consumers understand ECM's
5          marketing?")
6          THE WITNESS:  I don't think you can say one
7  is more important than the other in this context.
8  Insofar as people are carrying around beliefs that
9  may be highly varied, in some cases, perhaps



10  erroneous, those things may be elicited, those
11  beliefs may be elicited in response to any marketing
12  communications.
13          So you really have to have some
14  understanding of sort of the baseline, much as I've
15  done here, to gain insight into what the claims may
16  have communicated.
17  BY MR. COHEN:
18     Q.   Questions 5A through 5C ostensibly simulate
19  ECM's marketing; correct?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  No.  I wouldn't say they
22  simulate their marketing.  What they are, are an
23  effort to take three of the claims that were
24  identified for me and put them into a
25  non-manufacturer specific form, and if we did not
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1  identify the manufacturer, and ask people what these
2  claims would -- would mean to them.
3  BY MR. COHEN:
4     Q.   Let me ask you to assume the Questions 4A,
5  Questions 4 and 4A are leading.  And let me
6  furthermore ask you --
7     A.   I won't take that assumption.  They're not
8  leading -- unambiguously -- and so I won't accept
9  that assumption.



10     Q.   You understand that as an expert in a
11  deposition you don't have to agree with the
12  assumption, but you have to accept it if you
13  understand it?
14     A.   Well, but you're asking me to assume
15  something that's false.
16     Q.   So you will not answer any questions in
17  which you're asked to assume that Questions 4 and 4A
18  are leading?
19     A.   They are patently not leading, and -- and
20  therefore, any -- any answer based on the assumption
21  is not going to be a useful answer.
22     Q.   Shouldn't that be for the court to decide?
23     A.   Well, the -- no.  It's for me to decide
24  whether I can give you a meaningful answer to your
25  question.  And you've asked me to assume something
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1  that is patently false.
2     Q.   Let's mark Exhibit 6.
3          (Plaintiff's Exhibit 6 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6  BY MR. COHEN:
7     Q.   Let me give this to Dr. Stewart.
8          Dr. Stewart, what is this document?
9     A.   This is a copy of, I believe, the final



10  progress report on the interviewing that was done
11  for my survey, survey of consumers, and it reflects
12  the disposition of the sample.
13     Q.   And I apologize.  I think you just said
14  this, so again, I apologize for repeating, but this
15  is the final report, isn't it?
16     A.   I believe it is the final report.  Yes, I
17  was given these on a routine basis, not daily, but
18  regularly, to give me an update on where we stood
19  with respect to collecting data.
20     Q.   And you can tell this is the final report
21  because it reports data for 400 respondents, and you
22  had 400 respondents in your survey; correct?
23     A.   That's correct.
24     Q.   Based on the information provided here, the
25  average call length across the 400 respondents was
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1  about 12 minutes; correct?
2     A.   That's correct.
3     Q.   Do you know what the range was?
4     A.   As I sit here, I don't know exactly what the
5  range was.
6     Q.   Could that information be ascertained?
7     A.   I believe it probably could be, yes.
8     Q.   And how would that information be
9  ascertained?



10     A.   The survey research company would -- would
11  very likely have records.  It -- it would probably
12  have to be computed, but I -- I believe that they
13  would have a record of how long each call lasted.
14     Q.   Based on your professional expertise, do you
15  have an approximate range that you can provide us?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  I would say between 5 minutes
18  and 20 minutes.
19  BY MR. COHEN:
20     Q.   It would be fair to estimate -- and I
21  understand this is only an estimate -- that by the
22  time respondents were asked Question 5A, they had
23  already been on the telephone talking about
24  biodegradation for anywhere from seven to ten
25  minutes; is that fair?
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1     A.   That's fair.  That's quite possible, yes.
2     Q.   The fact that respondents were involved in a
3  seven to ten minute conversation about
4  biodegradation before being asked questions 5A to 5C
5  could have affected their answers to those
6  questions, couldn't it?
7          MR. AWERBUCH:  Objection.
8     A.   Certainly it could -- would have made them
9  more attentive to the questions.



10  BY MR. COHEN:
11     Q.   Could it have affected their answers in any
12  other ways?
13     A.   I don't believe so.
14     Q.   Most consumers don't engage in seven to ten
15  minute conversations about biodegradation when they
16  walk into a store and decide to buy a product, do
17  they?
18     A.   Not as a general rule.
19     Q.   So in this respect, your survey doesn't
20  simulate the actual consumer experience, does it?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  It does not, and that was not
23  its attempt.
24  BY MR. COHEN:
25     Q.   The net impression that a consumer takes
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1  away from a biodegradeable claim is different when
2  the consumer confronts it on a store shelf, rather
3  than after a seven to ten minute conversation about
4  biodegradation; correct?
5     A.   I -- I would agree that that is the case.
6  We didn't show people a logo here.  That was not the
7  purpose of the -- of the -- of the research.  So
8  there would be some difference, yes.
9     Q.   In Professor Frederick's study, consumers



10  were shown productions with ECM biodegradeable
11  logos, but without seven to ten minute conversations
12  regarding biodegradability beforehand; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  It's my understanding some of
15  his surveys did that, yes.
16  BY MR. COHEN:
17     Q.   Just so the record is clear -- and I believe
18  it is clear -- you are not going to respond to any
19  questions that ask you to assume that 4 and 4A are
20  leading?
21          MR. AWERBUCH:  Objection; asked and
22  answered.
23          THE WITNESS:  I -- I'm not going to make a
24  false assumption and then give you an answer based
25  on a false assumption.
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1  BY MR. COHEN:
2     Q.   With respect to this telephone survey, only
3  landlines were dialed; correct?
4     A.   That is correct.
5     Q.   Where did the sample of landlines come from?
6     A.   It came from two sources.  One was from
7  scientific sampling that scientific sampling
8  generated a random digit dial sample and we
9  supplemented that with a listed sample that we



10  obtained from survey sampling, and -- and the final
11  sampling frame was a combination of the two.
12     Q.   Was one of those sets of samples something
13  that is known as age enhanced?
14     A.   Well, you could -- you could call it age
15  enhanced.  It was the -- the -- the survey sampling
16  survey, the listed sample, was obtained in order to
17  represent more younger consumers, yes.
18     Q.   Why was it necessary to modify the sample to
19  obtain more younger consumers?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Because experience generally
22  demonstrates that a pure random digit survey,
23  particularly one that's done over a relatively short
24  period of time, even a month, tends to produce
25  larger numbers of older, less mobile consumers.  In
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1  order to pick up more younger consumers, it's
2  necessary to use a listed sample.
3  BY MR. COHEN:
4     Q.   How long, over what period of time was this
5  survey conducted?
6     A.   It was about a month.
7     Q.   Are you sure about that?
8     A.   Well, it would be -- it would be in my
9  report.  Well, we could take a look at that because



10  it is stated in my report.
11          Yeah, I was right.  It's about a month.  The
12  study began March 26, 2014, and it was completed on
13  May 1st, 2014.  That was the primary study.  We had
14  done a pilot earlier.  But, you know, a little
15  longer than a month.
16     Q.   What percentage of Americans still has a
17  landline?
18     A.   About 75 percent.
19     Q.   What percentage of Americans uses the
20  Internet?
21     A.   Again, about 75 to 80 percent.  And I'm
22  assuming by that you mean in the home?
23     Q.   Uses the Internet in the home.
24     A.   Yes.
25     Q.   What percentage of Americans uses the
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1  Internet at all?
2     A.   Probably close to 90 percent have some use
3  of the Internet in some way or fashion.  You'd have
4  to include -- you'd actually have to include mobile
5  devices in that.  You'd have to include people who
6  access Internet in limited fashion on the job, who
7  access kiosks, but it would be a very sizeable
8  percentage of the population.
9     Q.   Do you know whether the percentages of



10  Americans that still have a landline is greater or
11  lesser than the percentage of Americans that use the
12  Internet anywhere?
13          You may have just given me that answer.
14     A.   I think I just gave you that answer.  You
15  know, I would -- I haven't seen specific numbers,
16  but I think I would be on solid ground to say that
17  more people have access to the Internet in some form
18  than have a landline.
19     Q.   It's the, case isn't it, that Americans that
20  still have a landline are demographically different
21  than Americans who do not; correct?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  Well, if -- if by that you
24  mean that the demographic characteristics are not
25  the same, then the answer is yes.
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1  BY MR. COHEN:
2     Q.   One of the demographic characteristics on
3  which what I'll call the landline group and the
4  non-landline group differ is their income; is that
5  correct?
6     A.   That -- that would be generally correct,
7  yes.
8     Q.   And another is their age?
9     A.   That would be correct.



10     Q.   And another is their education?
11     A.   Probably, yes.
12     Q.   Are there others that I've neglected?
13     A.   Have -- well, the length of time they have
14  been in their residence, for example.  That's the
15  only other one I could think of.
16     Q.   Assume that a survey of American consumers
17  is conducted and further assume that that survey is
18  demographically unrepresentative of American
19  consumers in a substantial way.  Can you conclude
20  without additional information whether or not the
21  survey's results are valid?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  In some cases you may be able
24  to; in some cases, no.
25  ///
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1  BY MR. COHEN:
2     Q.   In the cases where you cannot reach that
3  conclusion, what additional information would you
4  need?
5     A.   Well, it depends on what -- what the
6  question is.  Some questions require a
7  representative sample; some questions do not.  Some
8  questions can be addressed just by knowing what
9  people in a sample that is generally representative,



10  but not completely have to say; whereas in other
11  cases, you -- you need a more representative sample.
12          So it really depends on the question at
13  hand.
14     Q.   Are the questions in your consumer survey
15  questions such that a representative sample is
16  necessary?
17     A.   I think it's necessary to have a generally
18  representative sample, but I don't think it has to
19  be a perfect replica of the population
20  characteristics.
21     Q.   Would you say the same thing, that with
22  respect to Professor Frederick's survey it has to be
23  generally representative, but not a perfect
24  replication of the population?
25     A.   Well, if we actually knew what his
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1  population was I would say yes, but we have no clue
2  who was in his population.
3     Q.   If we assume that we know who his population
4  was, would you then give the same answer?
5     A.   Again, you're asking me to assume something
6  that's false.  You know, if he had a representative
7  sample, which he does not, then I would say great,
8  it's representative.
9     Q.   Let's take a look back at Exhibit 6.  Do I



10  understand correctly that your researchers made
11  70,279 phone calls to obtain a final sample of 400
12  people?
13     A.   That's correct.
14     Q.   4,020 people answered the phone but refused
15  to participate; correct?
16     A.   That's correct.  Mm-hmm.
17     Q.   The line below "Refused to Participate"
18  reads RF underscore S1 dash "Not Willing to
19  Participate," and then gives the number 291.
20          Do you see that?
21     A.   I do.
22     Q.   What does that line mean?
23     A.   Well, these were people that answered the
24  first question, which is "Would you be willing to
25  answer a few questions?"  They declined.
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1     Q.   What's the difference between people who
2  refused to participate and people who refused to
3  answer or declined to answer a few questions?
4     A.   Well, the people who refused to participate
5  just very early in the telephone call said, "I'm not
6  interested" and -- and didn't even get to the first
7  question.  The 291 are people who were asked the
8  first question and declined.
9     Q.   So it would be accurate to say that the



10  number of people who refused to participate after
11  the first question is 4,020 plus 291?
12     A.   That's correct.
13     Q.   What, if anything, do you know about the
14  demographic characteristics about the people who
15  refused to participate after the first question?
16     A.   I know little about the demographic
17  characteristics, other than they were a random
18  sample of the sampling frame.
19     Q.   What does "Not Qualified Interviews," what
20  does the "Not Qualified Interviews" category mean?
21     A.   Well, this is actually broken out above in
22  the total Not Qualified Interviews there in the
23  middle of the page, and so people could have been
24  disqualified for participation for a number of
25  reasons.
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1          So, for example, there were two individuals
2  where the call was answered by someone under 18, and
3  there was no one in the household who was 18 or
4  older.  We disqualified people who were employed by
5  either a plastic product manufacturer or a waste
6  disposal association, largely because we thought
7  they would have unusual knowledge.  There were 11 of
8  those people.  So we disqualified them.  We had a
9  few people who had not purchased a plastic



10  container.  We had some people that did not have a
11  general understanding of biodegradeable.  And then
12  we'd also established some general quotas based on
13  age and gender, and in some cases we were over quota
14  when we reached an individual, and so those
15  individuals were disqualified.
16          So it was basically disqualification based
17  on questions in the screener questionnaire.
18     Q.   Why did you exclude people who reported not
19  personally purchasing any plastic product or
20  anything that came in a plastic container or made of
21  plastic in the past month?  I'm paraphrasing there,
22  Screening Question 5.
23     A.   Because I thought those individuals would be
24  unrepresentative of the population as a whole.  Most
25  people purchase something made of plastic,
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1  packaging, products what have you.  And to the
2  people who had not had a recent experience of
3  purchasing something made of plastic, I thought they
4  would be unrepresentative, and we excluded them.
5     Q.   Was it possible some people had purchased
6  something made of plastic in the past month but
7  didn't remember?
8     A.   That's possible.
9     Q.   Is it possible they weren't telling the



10  truth because they had changed their minds about
11  whether they wanted to participate in the telephone
12  survey?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Anything is possible.  I think
15  it unlikely.
16  BY MR. COHEN:
17     Q.   Why do you think it's unlikely?
18     A.   I don't know why -- there's no good reason
19  for that to have occurred.  First of all, they don't
20  know they're going to be disqualified if they give a
21  particular answer to that question.  There's no way
22  that the respondent, in advance of giving an answer
23  to any one of these questions, knows whether a
24  particular answer will take them further into the
25  questionnaire or will result in the questionnaire or
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1  interview being terminated.
2  BY MR. COHEN:
3     Q.   You don't believe that some questions might
4  make it at least plausible to a respondent, that by
5  giving a particular answer they're more likely to be
6  disqualified?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Again, anything is possible,
9  but I -- there's no reason why an individual should



10  think these questions should -- should lead them to
11  believe that they will be disqualified.
12  BY MR. COHEN:
13     Q.   What, if anything, do you know about the
14  demographic characteristics of the people who you
15  deem not qualified for the reason that they
16  allegedly had not purchased a plastic product or
17  plastic container within the past month?
18     A.   I don't know anything about the demographic
19  characteristics other than they were part of the
20  larger sampling frame.
21     Q.   Your researchers spoke with 39 respondents
22  who stated that they did not have a general
23  understanding of the term biodegradeable; correct?
24     A.   That's correct.
25     Q.   It's possible, isn't it, that those 39
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1  people changed their minds about whether they wanted
2  to participate in the survey?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  Again, anything is possible,
5  but there was no way for them to know what -- what
6  outcome would be associated with any answer to this
7  question.  This could have been a question that was
8  asked without an instruction to terminate.  It could
9  have simply been we'd like to know for everybody



10  whether they have a general understanding or not,
11  but we're going to ask everybody.  There was no way
12  for a respondent to know whether that was going to
13  happen or that we might terminate them.  In fact,
14  there was no way for a respondent to know whether
15  any of these questions would result in termination.
16  BY MR. COHEN:
17     Q.   It's possible, isn't it, that these 39
18  consumers, or some of them, had a general
19  understanding of what the term biodegradable meant,
20  but weren't confident enough in that understanding
21  to want to participate, once they had an
22  understanding what that survey was about?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, they don't, at that
25  point, know what the survey is about, so I don't --
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1  I don't know how they could, how they could arrive
2  at that logic.  I mean, they -- they may decide that
3  they don't want to participate, conceivably, but I
4  don't see the -- I don't see any logic that would
5  lead them to believe one way or another what -- what
6  the survey is ultimately going to be about.
7  BY MR. COHEN:
8     Q.   The question they were asked was "Do you
9  have a general understanding of what the term



10  biodegradeable means?"  That's Exhibit 2, Question
11  S6.  It's possible that consumers who answered no to
12  this question did have an understanding but weren't
13  confident enough to express that to the researcher;
14  correct?
15          MR. AWERBUCH:  Objection.
16          THE WITNESS:  Anything is possible.
17  Certainly, in answering this type of question, the
18  degree of certainty, the level of knowledge plays a
19  role in determining how an individual may respond.
20  BY MR. COHEN:
21     Q.   And in your professional experience -- and
22  I'm not talking about this specific question, but in
23  your professional experience generally, it's
24  sometimes the case that people hold views, but if
25  they aren't sufficiently confident in those views
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1  they may be reluctant to express them; correct?
2     A.   That can, on occasion, happen, yes.
3     Q.   Why did you exclude people who were under
4  18?
5     A.   Because we were interested in individuals
6  who had achieved majority status.  It's very common
7  in doing surveys of consumers to collect data only
8  on individuals who are 18 of age and older.
9     Q.   Why were you interested only in individuals



10  who had achieved majority status?
11     A.   Because I thought they were the ones most
12  likely to be relevant.  I think if we were looking
13  at people who were under 18, we would -- we would
14  open up a whole variety of other things that we
15  would have to ask.  So, for example, were they still
16  living at home; did they make purchases, as
17  contrasted to their parents making purchases for
18  them.
19          So I think there are a whole set of
20  questions that begin to arise for people who are
21  under 18, that we would have had to have asked to
22  further qualify them, that we didn't have to ask for
23  people who are 18 and older.
24     Q.   Limiting the survey to people that are 18 or
25  older then makes the survey easier to conduct?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  Well, I think it makes it
3  easier to conduct, and it also, I believe, results
4  in a somewhat more homogeneous group since there are
5  many, many differences that begin to arise when
6  you're dealing with people who are under 18 years of
7  age.
8     Q.   Assume there's a convenience store that
9  sells bottled water in plastic bottles.  Someone



10  who's 17 might walk into the convenience store and
11  purchase a bottle of water on his or her own.
12  That's possible, isn't it?
13     A.   Oh, sure.  Sure.  Certainly.
14     Q.   And that purchasing decision could be
15  influenced by the word biodegradable on some of the
16  bottles but not others; correct?
17     A.   It's conceivable, yes.
18     Q.   And that could be true for someone who is 16
19  as well; right?
20     A.   Certainly could.
21     Q.   Maybe even someone in junior high school?
22     A.   That certainly could be.
23     Q.   I mean, there's probably -- there's a bottom
24  to this; right?  You know, you can't be five or six.
25          What percentage of consumers, of American
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1  consumers, are above the age where they have the
2  ability to make these purchases and potentially be
3  influenced by a biodegradeable claim, but below the
4  age of majority?
5     A.   I -- I don't know.
6     Q.   You don't have any information at all
7  regarding the income ranges of your respondents, do
8  you?
9     A.   I do not.



10     Q.   Have you conducted any sort of analysis
11  regarding whether persons with different income
12  levels understand the term biodegradeable
13  differently?
14     A.   I have not done that analysis.
15     Q.   You're not offering any opinion on that
16  subject, are you?
17     A.   I'm not planning to offer an opinion at this
18  point.
19     Q.   You don't have any information at all
20  regarding where your respondents reside, do you?
21     A.   I don't have specific information.  Some of
22  that would be retrievable.  We would have area
23  codes.
24     Q.   You're not presently in possession of that
25  information?
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1     A.   No, I'm not.
2     Q.   And it didn't influence your analysis one
3  way or another?
4     A.   It did not.
5     Q.   You did not rely on that information?
6     A.   I did not.
7     Q.   The survey research firm might have that
8  information; correct?
9     A.   That's correct.



10     Q.   Did you have any understanding as to whether
11  or not the survey research firm was making an effort
12  to geographically balance the respondents in your
13  survey?
14     A.   Well, that would have happened by -- by
15  random selection.  The computer assisted telephone
16  interviewing system that is used by the firm employs
17  a random selection from the sampling frame, and --
18  and the sampling frame itself was constructed to be
19  representative of the United States.  So by random
20  selection it should have been representative
21  geographically.
22     Q.   How do you know that -- that the survey
23  research firm did the random selection process
24  properly?
25     A.   I've worked with this firm for more than two
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1  decades.  I have visited with them.  I have seen
2  their system.  I've watched them collect data.  I
3  have every confidence that they used it
4  appropriately.  And as I note in my report, it is
5  standard practice for interviews to be monitored by
6  Research Supervisors in real time.  So I -- I have
7  every confidence that they followed the protocol.
8     Q.   Sticking specifically with random geographic
9  selection based on different telephone numbers from



10  different regions, however well founded the
11  assumption you're making is, it would be fair to say
12  it's an assumption; you didn't personally
13  investigate this?
14     A.   I did not personally investigate this;
15  that's correct.  I relied upon the laws of
16  probability.
17     Q.   Is that another way of saying you relied
18  upon assumptions that you believed to be well
19  founded?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  Well, it's not an assumption.
22  I mean, laws of probability are the laws of
23  probability.  I relied on their operating as we
24  would expect them to operate.
25  ///
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1  BY MR. COHEN:
2     Q.   Reliance on the belief that a survey
3  research firm is operating as you would expect them
4  to operate with respect to the gathering of data is
5  typical in survey research?
6     A.   Can you read that back.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  Reliance on the



10          belief that a survey research firm is
11          operating as you would expect them to
12          operate with respect to the gathering
13          of data is typical in survey
14          research?")
15          THE WITNESS:  Yes, it is quite typical.  As
16  I indicated, there may be ways that you can monitor
17  their procedures, and I've done that in this
18  particular case.  However, you would also not want
19  to be physically present when the interviewing is
20  taking place, for fear of compromising the double
21  blind character of the -- of the survey.  So yes,
22  you'd have to -- you have to, at some level, make an
23  assumption.
24  BY MR. COHEN:
25     Q.   Have you conducted any sort of analysis
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1  regarding whether persons living in different
2  regions understand the term biodegradeable
3  differently?
4     A.   I have not.
5     Q.   You are not offering any opinion on that
6  subject, are you?
7     A.   I am not.
8     Q.   In your survey, respondents' gender was
9  recorded by your researchers, by observation;



10  correct?
11     A.   That's correct.
12     Q.   That means that someone listens to that
13  person's voice and makes an estimation regarding
14  that person's gender?
15     A.   In general, that is true, although if it's
16  unclear, the instructions are to ask some of the
17  time.  I don't want to characterize it as -- let me
18  withdraw it.
19          A significant portion of the time it's done
20  by estimation; correct?
21          MR. AWERBUCH:  Objection.
22          THE WITNESS:  No, it's not done by
23  estimation.  It's done by observation.
24  BY MR. COHEN:
25     Q.   That's a fair point.



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



26 (Pages 101 to 104)



101



1          A significant portion of the time it's done
2  by observation?
3     A.   Yes.
4     Q.   What's the error rate when survey
5  researchers make that observation?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, it depends on what the
8  instructions are.  If they are instructed to ask
9  when they are uncertain, the error rate is very



10  small.  If people are not asking that question, then
11  you could find maybe 5 percent of the cases where
12  the gender may be misidentified in a telephone call.
13  BY MR. COHEN:
14     Q.   In the situation where individuals are
15  instructed, researchers are instructed to ask if
16  they are uncertain, what's the basis for your
17  assertion that the error rate in that situation is
18  very small?
19     A.   I -- I've done survey research using
20  telephone interviewing for more than 30 years and
21  have seen studies that have looked at just that
22  issue, and the error rates tend to be very small.
23     Q.   Can you identify some of those studies for
24  me now?
25     A.   Not off the top of my head.  Some of them go
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1  back to my days in advertising.  They would not have
2  been published studies, but they would have been
3  research that we did in the context of the
4  advertising research I was engaged in.
5     Q.   Were the survey researchers in your survey
6  instructed to inquire if, based on observation, they
7  were uncertain?
8     A.   They were.  It's a part of their general
9  training, that if they can't determine, then they



10  should ask the question.
11     Q.   How would you establish that that is a part
12  of their general training?
13     A.   Well, we'd have to look at the nature of the
14  training they receive.
15     Q.   Is that something that was produced to the
16  Federal Trade Commission?
17     A.   No, it was not.
18     Q.   Is that something you possess?
19     A.   I don't believe I possess a copy.
20     Q.   Let me direct you to Exhibit 2, which I
21  believe is, again, the screenshots of the survey
22  questions, and specifically, S2, it states record
23  gender from observation; correct?
24     A.   That's correct.
25     Q.   It doesn't say inquire if you're uncertain,
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1  does it?
2     A.   No, it does not.
3     Q.   There are other survey questions in
4  Exhibit 2, and I'll give you an example, but let's
5  go to Question 1, for instance.
6          You would agree with me, would you not, in
7  Question 1 there's a specific instruction that is
8  given to the researcher about how to act, depending
9  on what answer they receive; correct?



10     A.   Well, there's an instruction about probing,
11  and they were given the specific probe to use.  And
12  they were given instructions about how to record the
13  response, yes.
14     Q.   And there's no instruction about probing if
15  the researcher is uncertain about the respondent's
16  gender, is there?
17     A.   No, there's not.
18     Q.   Have you conducted any analysis of any sort
19  regarding whether persons of different genders
20  understand the term biodegradable differently?
21     A.   I have not.
22     Q.   You're not offering any opinion on that
23  subject, are you?
24     A.   If I'm asked to render an opinion, I may.  I
25  have data that would speak to that question.
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1     Q.   What data do you have that would speak to
2  that question?
3     A.   Well, we did capture gender in my survey,
4  and -- and so we could do an analysis of people's
5  responses by gender.  I have not done that.
6     Q.   That you haven't done that -- withdrawn.
7          It's not in your report at the moment;
8  correct?
9     A.   It is not.



10     Q.   And you haven't yet been asked to do that,
11  have you?
12     A.   I have not.
13     Q.   It's the case, isn't it, that
14  African-Americans represent approximately
15  12.6 percent of the population?
16     A.   Approximately.  I don't know the decimal
17  point, but that's a reasonable range.
18     Q.   Do they make up approximately 12 percent of
19  the population of persons 66 or older?
20     A.   I -- I haven't looked at that recently.  I
21  don't know.
22     Q.   More broadly, is the ethnographic makeup of
23  the population consistent across age groups 18
24  through 34, 35 through 49, 50 through 65, and 66 and
25  older?
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1     A.   You're going to have to read that back.
2          (The previous question was read back
3          by the court reporter as follows:
4              "QUESTION:  More broadly, is the
5          ethnographic makeup of the population
6          consistent across age groups 18
7          through 34, 35 through 49, 50 through
8          65, and 66 and older?")
9          THE WITNESS:  Do you mean in my survey?



10  BY MR. COHEN:
11     Q.   No.  I mean across the population.
12     A.   Then I'm lost because I don't know what
13  you're asking.
14     Q.   Let's approach it this way:  And for the
15  next series of question we're talking about the
16  population.  We can put your survey to the side for
17  the moment.
18          You would agree with me that there are many
19  ethnographic groups in the United States; correct?
20     A.   Certainly.
21     Q.   And we discussed earlier that 12 percent of
22  the population, overall, is African-American;
23  correct?
24     A.   That's correct.
25     Q.   And you testified that you weren't sure one
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1  way or the other whether they -- African-Americans
2  also make up 12 percent of the population of persons
3  66 and older; correct?
4     A.   I don't know as I sit here today.
5     Q.   So you don't know, to phrase it differently,
6  whether with respect to African-Americans, the
7  ethnographic makeup of the population 66 or older is
8  the same as it is with respect to the population at
9  large?



10     A.   If I understand the question, I think the
11  answer is no.
12     Q.   So putting aside African-Americans as one
13  particular ethnographic group, is the ethnographic
14  makeup of the population consistent across age
15  groups 18 to 34, 35 to 49, 50 to 65, and 66 and
16  older?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  If what you're asking is are
19  there different percentages of various ethnic groups
20  within different age categories, the answer is yes.
21  BY MR. COHEN:
22     Q.   You actually -- your articulation is much
23  better than mine.
24          The ethnographic makeup of the population of
25  persons 66 or older is disproportionately white,
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1  isn't it?
2     A.   I believe that's correct.
3     Q.   A survey that over-includes persons 66 or
4  older would under-include minorities; correct?
5     A.   It may, yes.
6     Q.   The ethnographic makeup of the population of
7  persons 50 to 65 is disproportionately white, isn't
8  it?
9     A.   Yes.  Again, if you're defining -- if you're



10  defining whites as to exclude Hispanics, for
11  example, yes.
12     Q.   A survey that over-includes persons 50 to 65
13  would under-include minorities, including Hispanics;
14  correct?
15     A.   That would be correct.
16     Q.   Have you conducted any analysis of any sort
17  regarding whether minorities understand the term
18  biodegradeable differently?
19     A.   I have not.
20     Q.   You're not offering any opinion on that
21  subject, are you?
22     A.   I am not.
23     Q.   You set quotas for how many people 66 and
24  older could participate in your survey; correct?
25     A.   I did.
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1     Q.   On what were those quotas, was that quota
2  based?
3     A.   Well, the quota was based on a desire to
4  assure some minimum representation of various age
5  groups and was -- and they were not hard quotas,
6  they were a range.  And I as I sit here today, I
7  don't recall the specific range, but the idea and
8  purpose behind doing so was to simply assure a
9  reasonable dispersion across the age categories.



10     Q.   You mentioned that part of the goal was to
11  assure minimum representation.  Why wouldn't the
12  goal be to assure as close to optimal representation
13  as possible?
14     A.   Because I didn't think that that was
15  necessary, given the topic.
16     Q.   And why didn't you think it was necessary,
17  given the topic?
18     A.   Because I wasn't interested in specific age
19  differences; I was interested in people's general
20  understanding of the term biodegradeable, and I
21  simply wanted a reasonably representative and
22  diverse set of age ranges.  I wasn't trying to match
23  the population of the United States.
24     Q.   The quota for people 66 and over was 115 out
25  of 400; correct?
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1     A.   I think that's correct.  Yes.
2     Q.   104 people were excluded because you'd
3  exceeded the quota for people 66 and older; correct?
4     A.   That's correct.
5     Q.   The quota for people 50 to 65 was 115 out of
6  400; correct?
7     A.   I'm sorry?
8     Q.   I apologize.  I'll just repeat the
9  question --



10     A.   Yeah.
11     Q.   -- withdraw the question.  I'll repeat it.
12     A.   Yeah.
13     Q.   The quota for people 50 to 65 was 115 out of
14  400; correct?
15     A.   That's correct.
16     Q.   41 people were excluded for exceeding that
17  quota; correct?
18     A.   That's correct.
19     Q.   The percentage of respondents in your survey
20  that were 66 and over is 29 percent; correct?
21     A.   I believe that's correct.
22     Q.   What percentage of the population of
23  consumers aged 15 and older do people 66 and older
24  represent?
25     A.   I'm sorry.  I -- you're going to have to
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1  repeat the question or read it back.
2          MR. COHEN:  Ma'am, if you would please.
3          (The previous question was read back
4          by the court reporter as follows:
5              "QUESTION:  What percentage of
6          the population of consumers aged 15
7          and older do people 66 and older
8          represent?")
9          THE WITNESS:  As I sit here today, I really



10  can't tell you.
11  BY MR. COHEN:
12     Q.   That's not something you consider when
13  preparing your report?
14     A.   It was not.  I -- I didn't even look at
15  consumers under 18.
16     Q.   Let me rephrase the question to make sure
17  that -- and I don't mean to be excessively nit-picky
18  here, but what percentage of the population of
19  consumers aged 18 and over do people 66 and over
20  represent?
21     A.   And as I sit here today, I don't recall that
22  either.
23     Q.   And that's not something you considered when
24  preparing your report?
25     A.   I didn't give it a great deal of thought,



111



1  no.
2     Q.   You didn't give it any thought or not a
3  great deal of thought?  What thought did you give
4  it?
5     A.   Well, I did give it some thought at the time
6  I established quotas, but I was more concerned with
7  establishing, you know, representation, adequate
8  representation in the various age categories, and
9  not with mapping the exact demographics of my sample



10  into the population.
11     Q.   If I told you that the percentage of
12  consumers aged 15 and older represents around
13  18 percent of the population of American consumers,
14  would you have any reason to disagree with me?
15     A.   Let me be sure I understood the question.
16  Hat consumers 15 years and older represent --
17     Q.   No, I misspoke.  You're absolutely right.
18          If I told you that the percentage of
19  consumers who are 66 and older represents around
20  18 percent of the population of American consumers
21  who are 15 and older, would you have any reason to
22  disagree with me?
23     A.   That sounds about right.
24     Q.   The percentage of respondents in your survey
25  that was 50 to 65 -- or that were 50 to 65 years of
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1  age was also 29 percent; correct?
2     A.   I believe that's correct.
3     Q.   What percentage of the population of
4  consumers aged 15 and older do people 50 to 65
5  represent?
6     A.   Again, as I sit here today, I -- I don't
7  know the answer to that and -- and I certainly don't
8  know for 15 or 18.
9     Q.   That's not something you considered when



10  preparing your report; correct?
11     A.   No.  Only in the most general sense of
12  thinking about establishing quotas.
13     Q.   If I told you that the population of
14  American consumers between 50 to 65 represent around
15  24 percent of the population of American consumers
16  aged 15 and older, would you have any reason to
17  disagree with me?
18     A.   Again, that sounds about right.  I haven't
19  looked recently at population demographics.
20     Q.   And just so that the record is clear -- and
21  I apologize for asking you a question where I think
22  I already know the answer -- what percentage of the
23  population of consumers aged 18 and older do people
24  50 to 65 represent?
25     A.   Again, as I sit here today, I -- I can't
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1  tell you.
2     Q.   That's not something you considered when
3  preparing your report?
4     A.   I didn't consider that specific fact.  I
5  mean, as I said, I did consider it in the sense of
6  trying to establish reasonable quotas for the
7  sample.
8     Q.   Have you conducted any analysis of any sort
9  regarding whether persons of different ages



10  understand the term biodegradeable differently?
11     A.   I have not.
12     Q.   You're not offering any opinion on that
13  subject, are you?
14     A.   I have not been asked to offer an opinion.
15  Again, it's something for which we have survey data
16  that could be used to inform the question, but I
17  have not been asked to address it.
18     Q.   If you were provided with information
19  suggesting that older Americans aged 50 and above
20  have a different understanding of the terms
21  biodegradable than younger Americans, would that
22  affect your opinions in this case?
23     A.   No.
24     Q.   Why not?
25     A.   I've collected data on both groups.  I mean,
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1  I have -- I have data.  They're both represented
2  here.  And to the extent that they are different,
3  then it would be reflected in the data.
4     Q.   Would it affect the conclusions that you
5  believe could be drawn from the data?
6     A.   I don't believe so.
7     Q.   So even if we assume that older Americans
8  have different views with respect to what the term
9  biodegradeable means, and over -- we further assume



10  that older Americans are overrepresented in your
11  survey, that would not affect your conclusions?
12     A.   No, it would not.
13     Q.   And why not?
14     A.   Because we have data on each of the various
15  age groups.  We could look at the degree to which
16  there may be age differences.  I frankly don't think
17  there are any, based on my reading of the responses.
18  But as I said earlier, I haven't done a specific
19  analysis by age.
20     Q.   What if that analysis were done and
21  demonstrated that Americans below the age of 50 had
22  different views with respect to what biodegradeable
23  meant?
24     A.   And what?
25     Q.   Would that affect your conclusions?
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1     A.   Well, it would depend on what the
2  differences were.  It may or may not.  They could be
3  uncertain in different ways but still be uncertain.
4  They could be skeptical in different ways but still
5  be skeptical.  It would really depend on what the
6  nature of the differences were.
7     Q.   What would be some examples of differences
8  where it would affect your overall conclusions?
9     A.   Well, if one group categorically agreed on a



10  particular definition of biodegradeable and another
11  group did not, then I think that's a -- that's an
12  interesting piece of information and -- and might be
13  worth pointing out.
14     Q.   Is that the only circumstance you can think
15  of where differences between the age groups might
16  affect your conclusions?
17     A.   Well, I -- yes, I think so.
18     Q.   You'd agree that measured against the actual
19  population of American consumers aged 15 and older,
20  the population in your survey is unrepresentative,
21  at least because Americans 50 and older are
22  overrepresented?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Well, we keep using 15.  I've
25  been very clear that there was no one in the sample
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1  under 18, and so -- so they're not even in the
2  sample.  So the fact that they're not in the sample
3  clearly means that they are -- they're not
4  overweighted.  They're -- I mean, they're not there.
5          MR. COHEN:  Ma'am, can you read back my
6  question.
7          (The previous question was read back
8          by the court reporter as follows:
9              "QUESTION:  You'd agree that



10          measured against the actual
11          population of American consumers aged
12          15 and older, the population in your
13          survey is unrepresentative, at least
14          because Americans 50 and older are
15          overrepresented?")
16          THE WITNESS:  You asked me if Americans 15
17  and older are overrepresented?  They're not in my
18  sample.  They can't be overrepresented.
19  BY MR. COHEN:
20     Q.   That's not what I asked.
21     A.   Okay.
22     Q.   I'll ask it again.
23          You'd agree that measured against the actual
24  population of American consumers aged 15 and
25  older -- so not just those between 15 and 18, but
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1  15, basically, to the end of when you become an
2  Amer- -- you are an American consumer, the
3  population in your survey is unrepresentative, at
4  least because Americans 15 and older are
5  overrepresented?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Are you saying 50 or 15?
8          MR. COHEN:  Ma'am, can you read back the
9  question, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  You'd agree that
13          measured against the actual
14          population of American consumers aged
15          15 and older -- so not just those
16          between 15 and 18, but 15, basically,
17          to the end of when you become an
18          Amer- -- you are an American
19          consumer, the population in your
20          survey is unrepresentative, at least
21          because Americans 15 and older are
22          overrepresented?")
23  BY MR. COHEN:
24     Q.   I misspoke.
25     A.   Okay.
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1     Q.   You're absolutely right.  So at the end of
2  the question I'll try and see if I can ask the whole
3  question again.
4          You'd agree that measured against the actual
5  population of American consumers aged 15 and older,
6  the population in your survey is unrepresentative,
7  at least because Americans 50 and over are
8  overrepresented?
9     A.   Okay.  I would agree that is not



10  representative of the actual age distribution of the
11  American population aged 15 and older.  Yes.
12     Q.   Notwithstanding the fact that it is not
13  representative of the actual age distribution of the
14  American population of consumers, it remains
15  sufficiently valid for the court to rely upon?
16          MR. AWERBUCH:  Objection.
17          THE WITNESS:  Absolutely.  Yes.
18  BY MR. COHEN:
19     Q.   So let me take a step back.  I'm just going
20  to re-ask the question that we had -- I had some
21  difficulty articulating earlier, but I want to make
22  sure that I don't get a different answer if I use
23  the word 18 instead of 15.
24          You'd agree that measured against the actual
25  population of American consumers age 18 and older,
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1  the population in your survey is unrepresentative,
2  at minimum, because Americans 50 and older are
3  overrepresented?
4          MR. AWERBUCH:  Objection.
5          THE WITNESS:  It is certainly the case that
6  it is unrepresentative with respect to the actual
7  population demographics related to age.
8  BY MR. COHEN:
9     Q.   And notwithstanding that feature, they



10  remain sufficiently valid for the court to rely
11  upon?
12          MR. AWERBUCH:  Objection.
13          THE WITNESS:  Yes, it does.
14          MR. COHEN:  Have we marked Exhibit 7?
15          (Plaintiff's Exhibit 7 was marked
16          for identification by the court
17          reporter and is attached hereto.)
18  BY MR. COHEN:
19     Q.   Let's take a look at Exhibit 7.
20 Dr. Stewart, a copy for you.
21     A.   Thank you.
22     Q.   And let me provide copies to your counsel.
23          Do you recognize this document?
24     A.   I do.  It's printed in a different fashion
25  than I believe it was produced, but it -- I do
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1  recognize it.
2     Q.   And what is this document?
3     A.   These are summary tabulations of the results
4  of the survey.
5     Q.   I direct you to the results for Question S4,
6  which is "Do you or anyone in your household work
7  for any of the following?" Correct?
8     A.   That's correct.
9     Q.   44 percent of the respondents in your survey



10  were coded as being, quote, retired, slash,
11  unemployed, slash, disabled; correct?
12     A.   That's correct.
13     Q.   What percentage of American consumers aged
14  15 and older are retired?
15     A.   As I sit here today, I don't know.
16     Q.   That's not something you considered when you
17  prepared this report?
18     A.   I really didn't.
19     Q.   Have you conducted any analysis of any sort
20  regarding whether retired persons understand the
21  term biodegradeable differently?
22     A.   I have not.
23     Q.   You're not offering any opinion on that
24  subject, are you?
25     A.   I have not -- I have not been asked to offer



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



31 (Pages 121 to 124)



121



1  such an opinion.  The data would lend themselves to
2  doing an analysis of that, but I have not done that
3  analysis.
4     Q.   What percentage of American consumers aged
5  15 and older are disabled?
6     A.   I -- as I sit here today, I don't know.
7     Q.   That's not something you considered when you
8  prepared your report?
9     A.   I really didn't.



10     Q.   Have you considered any -- strike that.
11          Have you conducted any analysis of any sort
12  regarding whether disabled persons understand the
13  term biodegradeable differently?
14     A.   I have not.
15     Q.   And you're not offering any opinion on that
16  subject, are you?
17     A.   I'm not.
18     Q.   What percentage of American consumers aged
19  15 and older are unemployed?
20     A.   Off the top of my head, I -- I can't tell
21  you.  And it would vary depending on how you defined
22  unemployed.  People have left the labor force and
23  are unemployed, but the unemployed statistics don't
24  reflect that.  But it's generally thought the real
25  unemployment rate is somewhere in the vicinity of 12
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1  to 14 percent.
2     Q.   The percentage of American consumers aged 15
3  and older who are unemployed is not something you
4  considered when you prepared this report, is it?
5     A.   It's not.
6     Q.   Have you conducted any analysis of any sort
7  regarding whether unemployed persons understand the
8  term biodegradeable differently?
9     A.   I have not.



10     Q.   You're not offering any opinion on that
11  subject, are you?
12     A.   I'm not.
13     Q.   Does disabled, as it's used here in Table
14  S4, include only people who are too disabled to
15  work, or does it include people with disabilities
16  but who are employed?
17     A.   It could include people who are disabled and
18  employed, depending on how people interpreted the
19  term.
20     Q.   It would depend on how survey respondents
21  interpreted the term; correct?
22     A.   Yes.  Generally, I think they would
23  interpret it in the sense of are you employed or
24  not, and disabled would be unemployed, but I suppose
25  somebody could interpret it differently.



123



1     Q.   You're not sure one way or the other
2  definitively?
3     A.   No, I'm not.
4     Q.   Can you tell me how many of the 44 percent
5  are disabled, how many are unemployed, and how many
6  are retired?
7     A.   I cannot.
8     Q.   Does that data exist?
9     A.   I don't believe that's the way the question



10  was asked, but I will tell you momentarily.
11          No, there was simply one category --
12  retired, unemployed, disabled -- that people could
13  select from the list of organizations that people
14  might work for or not work for.
15     Q.   Put differently, it's not possible to tell
16  how many are disabled, how many are unemployed, or
17  how many are retired, based on the way the question
18  was asked?
19     A.   That's correct.
20     Q.   Is it possible to determine, based on the
21  data produced to the FTC and also publicly available
22  census data or other publicly available data that
23  you're aware of, whether your survey overrepresents
24  people in the category defined as, quote, retired,
25  slash, unemployed, slash, disabled, relative to the
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1  percentage of American consumers falling within that
2  category?
3     A.   It would probably be possible to find some
4  census data that could be brought to bear for
5  purposes of comparison.
6     Q.   How would we be able to do that if we're not
7  able to tell how many persons are retired, versus,
8  how many persons in your survey were unemployed,
9  versus, how many persons in your survey were



10  disabled?
11     A.   Well, we would need to find data that either
12  asks the question in the same way -- and this is a
13  very common way to ask this question -- or we would
14  need to try to aggregate across multiple categories.
15     Q.   Can you aggregate across multiple categories
16  if a person is both unemployed and disabled?
17     A.   You could get a rough estimate, but you run
18  risk of doing some double counting.  We would only
19  count them once in response to this question, but if
20  you had data that broke things out retired,
21  unemployed, disabled, a person might conceivably
22  appear in more than one category.
23     Q.   Is there some piece of survey -- publicly
24  available survey data that you can point me to where
25  we could get an estimate of the percentage of the
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1  population of American consumers that fall within
2  this category, retired, slash, unemployed, slash,
3  disabled?
4     A.   Not as I sit here today.  As I said, there
5  are -- this is a very common way to ask about this
6  particular category of unemployment or employment,
7  but I can't point you to a specific source today.
8     Q.   Assume we can't tell one way or the other
9  whether those individuals are overrepresented or



10  underrepresented or represented in exactly the
11  optimal proportion.  Your survey would still remain
12  sufficiently valid for the court to rely upon it?
13     A.   Yes, I believe so.
14     Q.   And why is that?
15     A.   We have -- we have data across a range of
16  types of individuals -- employed, not employed --
17  you know, we can look at their responses, broken out
18  by whatever category we choose to put them in, and
19  determine whether or not there are differences.  So
20  if there's reason -- you know, if there's reason to
21  do that analysis, if somebody would like to
22  determine whether or not the results are different
23  for retired, unemployed, disabled, and the rest of
24  the sample, the data are available, we could
25  certainly do that analysis.  I don't have any reason
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1  to believe that we will get a difference.
2     Q.   You didn't ask consumers how much time it
3  would take for plastic labeled biodegradeable to
4  biodegrade, did you?
5     A.   I did not.
6     Q.   That's probative of the consumer perception
7  question at issue in this case, isn't it?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  It certainly is.



10  BY MR. COHEN:
11     Q.   Why didn't you ask consumers how much time
12  it would take for plastic labeled biodegradeable to
13  biodegrade?
14     A.   Because I was more interested in
15  understanding what people's general understanding of
16  biodegradability was and obtaining responses in the
17  respondent's own words that provided any caveats,
18  qualifications, contingencies.
19          And we did get people who talked about
20  plastic specifically.  We had people who talked
21  about other materials.  And I thought this was a
22  much more useful way of asking questions about the
23  understanding of biodegradability in general, which
24  was the purpose of the survey, rather than the
25  biodegradability of a very specific substance.
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1     Q.   Are there any other reasons?
2     A.   That's the primary reason.  I don't -- I
3  don't think of any other reasons.
4     Q.   You indicated that you were more interested
5  in -- and I'm paraphrasing, but correct me if it's
6  not a fair paraphrase -- you're more interested in
7  consumer's views of biodegradability, generally.
8  Why were you more interested in that?
9     A.   Because I think that's the more relevant



10  question here.  To the degree that there are -- that
11  people perceive there to be differences in the
12  biodegradability of materials, I think it's
13  important to understand that.  If you ask people
14  only about one material, focus people on only one
15  material, you really don't get an understanding of
16  the richness that's associated with the
17  understanding of biodegradability.
18          And that's what I was really interested in.
19  We pick up differences associated with materials in
20  context in the responses of the survey -- to the
21  survey, but we -- we get a much richer understanding
22  of biodegradability by asking the more general open
23  ended questions.
24     Q.   You weren't told by anyone that you should
25  focus on that topic, were you?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I wasn't.  No, I was not told
3  that I should focus on that topic.  I was given two
4  other surveys, one by the American Plastics Council
5  and one by Synovate, and asked to evaluate those and
6  asked, you know, how I would do those differently.
7          So they -- they guided my thinking, and both
8  of those dealt with the more general question of
9  biodegradability, and that's why I took the approach



10  that I did.
11  BY MR. COHEN:
12     Q.   Certain of the questions in APCO and
13  Synovate specifically asked consumers for estimates
14  of biodegradation times; correct?
15     A.   They do.
16     Q.   You didn't ask consumers how much time it
17  would take for plastic labeled ECM biodegradeable to
18  biodegrade, did you?
19     A.   I did not.
20     Q.   That's the primary consumer perception
21  question at issue in this case, isn't it?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  It's -- I think it's a
24  subclass of the question that's -- that's at issue
25  in this case.  I think that there is a broader
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1  issue, and that is, what do people understand about
2  biodegradability generally.
3  BY MR. COHEN:
4     Q.   When you say it's a subclass of that issue,
5  what do you mean by that?
6     A.   Well, what I mean by that is if we're not
7  applying a term that demonstrably has many different
8  meanings to consumers in a specific context -- and I
9  don't think that you can interpret results obtained



10  for plastics or any other specific material alone
11  without having a more general understanding of what
12  people understand the term biodegradability to mean.
13     Q.   Is there any other reason why you didn't ask
14  consumers how much time it would take for a plastic
15  labeled ECM biodegradeable to biodegrade?
16     A.   I was interested -- as I've said before, I
17  was interested in people's general perceptions of
18  biodegradability, without putting in their heads any
19  information about context or material.  And, you
20  know, that -- that's the way the questions were
21  framed, and to the extent that we got results that
22  speak to context or speak to plastic or other
23  materials, I think that's relevant and important,
24  but again, it's the more general understanding of
25  biodegradability that I think is really important
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1  here.
2     Q.   Why not ask two sets of questions, one
3  directed to understanding consumers' general
4  understanding of biodegradability and another asking
5  ECM specific questions such as how much time it
6  would take for plastic labeled ECM biodegradeable to
7  biodegrade?
8     A.   Because that wasn't really within the scope
9  of my assignment.  I was really asked to evaluate



10  the concept of biodegradability, to design a survey
11  that would correct the flaws that are present in the
12  Synovate survey and the APCO survey, and that's what
13  I did.
14     Q.   And the scope of your assignment was defined
15  by counsel?
16     A.   My clients generally do define the scope of
17  my assignment, yes, even if they're attorneys.
18     Q.   And in this case, specifically, the scope of
19  your assignment was defined by counsel; correct?
20     A.   That's correct.
21     Q.   You would agree with me, wouldn't you,
22  that -- well, let me just ask one further question.
23          There isn't any reason why -- putting aside
24  what the scope of your assignment is and putting
25  aside the fact that you have an obligation to comply
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1  with the scope of your assignment, there isn't any
2  reason from the standpoint of consumer perception
3  research why one could not ask both questions
4  related to the general understanding of
5  biodegradability and then also ask questions
6  specific to how much time it would take a plastic
7  labeled ECM biodegradeable to biodegrade; correct?
8          MR. AWERBUCH:  Objection.
9          THE WITNESS:  You could -- you certainly



10  could design a different survey that asks different
11  questions.
12  BY MR. COHEN:
13     Q.   You would agree with me, wouldn't you?  I
14  think you've mentioned this, I think, already, that
15  consumers' understanding of what the word
16  biodegradeable means is central to this case?
17          MR. AWERBUCH:  Objection.
18          THE WITNESS:  It's my understanding that it
19  is, yes.
20  BY MR. COHEN:
21     Q.   Consumers' understanding of what a word
22  means is always based, at least to a degree, on
23  their prior belief about what the word means, isn't
24  it?
25     A.   If they have a prior belief, yes.
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1     Q.   If an advertiser doesn't do anything one way
2  or another to influence how consumers -- withdrawn.
3          It's the case that you had a screening
4  question, to ask consumers in your survey whether or
5  not they had a general understanding of what the
6  phrase term biodegradeable means; correct?
7     A.   That's correct.
8     Q.   So at least with respect to the respondents
9  in your survey, we're were not dealing with



10  individuals who had no prior belief as to what the
11  term biodegradeable means?
12     A.   That's correct.
13     Q.   So if an advertiser doesn't do anything one
14  way or another to influence how consumers understand
15  a word, then those consumers' understanding of that
16  word will come exclusively from their prior beliefs;
17  correct?
18          MR. AWERBUCH:  Objection.
19          THE WITNESS:  Well, or the media or it could
20  be any number of other sources that may -- may come
21  into play.  Certainly, prior beliefs are one of
22  those.
23  BY MR. COHEN:
24     Q.   Well, prior beliefs are an amalgam of media,
25  things the consumer has seen on television, things
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1  someone told the consumer, the consumer's education,
2  and so forth.  You'd agree with that; right?
3     A.   All of those things can influence prior
4  beliefs, yes.
5     Q.   So if the advertiser doesn't do anything one
6  way or another to influence how consumers understand
7  a word, then their understanding of what that word
8  means will come exclusively from their prior
9  beliefs, however those prior beliefs were otherwise



10  created?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  No.  Consumers very
13  frequently, when confronted with something they
14  don't understand, pull out a smartphone, go to the
15  Internet, and gather information.  And that wasn't a
16  prior belief.  It's an immediate communication that
17  will influence their -- their perceptions.  But it's
18  not -- it's not a prior belief.  It's another piece
19  of information.
20  BY MR. COHEN:
21     Q.   Do you have any evidence that suggests that
22  any consumer confronted with the claim ECM
23  biodegradeable went online and Googled or researched
24  what the word biodegradeable might have meant?
25     A.   Yes.
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1     Q.   And what is that?
2     A.   Well, I actually Googled the question "How
3  long does it take material to biodegrade?"  And
4  there is an enormous amount of material on the
5  Internet that's present.  People have contributed to
6  it.  Some of this are blogs.  Some of it are formal
7  websites.  Some of it is -- is trade organizations.
8  There's just an enormous amount of activity around
9  the definition of this term.



10          So clearly -- clearly, consumers are engaged
11  in a conversation about -- about this topic, which
12  suggests that people are going online and sharing
13  information, obtaining information.
14     Q.   Okay.  Do you know one way or the other
15  whether those consumers are doing that after being
16  exposed to marketing materials regarding ECM
17  plastic?
18     A.   I don't know that.
19     Q.   Do you know whether those consumers that
20  you're referencing represent any material portion of
21  the population of American consumers?
22          MR. AWERBUCH:  Objection.
23          THE WITNESS:  I don't know what portion they
24  may represent.  No.
25  ///
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1  BY MR. COHEN:
2     Q.   Assume that an advertiser doesn't define the
3  word "free" in its ads.  This is probably a problem
4  that you've confronted before.  Consumers would
5  understand free based solely on their prior beliefs
6  regarding that term; correct?
7          MR. AWERBUCH:  Objection.
8          THE WITNESS:  Unless there's other
9  information available, yes.



10  BY MR. COHEN:
11     Q.   Do you think it's likely the consumers would
12  Google what the word "free" means?
13     A.   Some consumers might very well.  It's not at
14  all difficult to find consumers sharing information
15  with one another.  You know, what does this mean,
16  and obtain information from others.  I don't know
17  how many people would do that, but it certainly
18  happens.
19     Q.   Let's assume that no material number of
20  consumers, when confronted with an advertisement
21  that says the word "free" Google what the word
22  "free" means.  And let's assume that the advertiser
23  understands free to mean that a promotional item is
24  free, but the consumer will still pay shipping and
25  handling.  Consumers understand the term "free" to
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1  mean no cost of any kind.
2          So do you understand the framework that I'm
3  asking you to assume?
4     A.   I do.
5     Q.   In this case, if an advertiser and consumers
6  have a different understanding of what the word
7  "free" means, the advertiser has a burden or the
8  burden to clarify what it means; correct?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  I think that's the case where
11  if people didn't have an understanding, and I
12  believe they do, that free often excludes shipping
13  and handling; that at some point in the purchase
14  process, it would be appropriate for -- for the
15  advertiser to indicate shipping and handling not
16  included.
17  BY MR. COHEN:
18     Q.   So if a material portion of consumers did
19  not understand that free included shipping and
20  handling, then if I understood you correctly, the
21  advertiser would have a burden at some point in the
22  purchase process to clarify that?
23     A.   I -- I think that is correct, yes.
24     Q.   Let's take a look all the way back to
25  Exhibit 1, your report in this case.  Let me
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1  actually just ask one follow-up question about the
2  hypothetical we were discussing.
3          So in the situation where the advertiser
4  would have an obligation to clarify at some point in
5  the purchase process that shipping and handling is
6  going to be assessed -- so it's not free as some
7  portion of consumers might understand that term --
8  if the advertiser fails to do that, you would agree
9  with me, would you not, that deception has occurred?



10          MR. AWERBUCH:  Objection.
11          THE WITNESS:  Well, I have to put this in
12  the context of your hypothetical, which is consumers
13  don't have an understanding that shipping and
14  handling is not included in the term "free."
15  BY MR. COHEN:
16     Q.   That was my hypothetical.
17     A.   If that is the case, then I would agree with
18  you.
19     Q.   Let's take a look at Exhibit 1, I believe
20  page 27.
21     A.   By the way, when you get to a stopping
22  point, it would be nice to take a break.
23     Q.   Do you need to -- why don't we -- do you
24  want to just take an early lunch break?  I mean,
25  this is a logical place to do it.  Do you want an
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1  hour for lunch?
2     A.   That would make sense to me.
3     Q.   Okay.
4     A.   At least a break.
5          MR. COHEN:  We'll go off the record.
6          (A discussion was held off the record.)
7
8          (Whereupon, at the hour of
9          11:50 a.m., a luncheon recess was



10          taken, the deposition to be resumed
11          at 12:50 p.m.)
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1     LOS ANGELES, CALIFORNIA; TUESDAY, JULY 1, 2014
2                       12:50 P.M.
3
4                 DAVID STEWART, Ph.D.,
5           having been previously duly sworn,
6         was examined and testified as follows:
7
8                     EXAMINATION
9  BY MR. COHEN:



10     Q.   Welcome back, Mr. Stewart.  I hope you had a
11  nice lunch.
12          Did you speak with anyone during the lunch
13  break regarding this deposition or this matter in
14  any way?
15     A.   No.
16     Q.   Just to back up something that I believe we
17  discussed earlier -- and again, I don't want to
18  mischaracterize prior testimony.  If I understood
19  you correctly, one potential problem with adding
20  additional questions to a telephone survey is that
21  it makes the telephone survey longer.  Did I
22  understand that correctly?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  Yes, that's an issue.  The
25  length of a survey, particularly on the telephone,
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1  is a cause of concern.  So the more questions you
2  add, the longer it can get.
3  BY MR. COHEN:
4     Q.   And that is something that is of concern?
5     A.   Well, we either have to keep things short or
6  we have to make some sort of effort to incent people
7  to stay on the phone for a longer period of time.
8     Q.   What do you mean incent people to stay on
9  the phone for a longer period of time?



10     A.   Well, if we know it's going to be a
11  half hour interview, then it may be necessary to
12  preschedule that so we identify a time where we call
13  people back.  We might need to compensate people,
14  some sort of, you know, monetary incentive or some
15  other incentive that might have value, in order to
16  get people to cooperate.
17     Q.   Were any of your calls in your survey
18  prescheduled calls?
19     A.   No, they were not.
20     Q.   Were any of the respondents compensated in
21  any way?
22     A.   No, they were not.
23     Q.   Let's go to Exhibit 1, which is your report.
24  Page 27, the last sentence in the first paragraph,
25  "Thus, my survey makes clear that two of three
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1  criteria required for a finding of deception, (1) a
2  false belief attributable to the action of the
3  marketer that is (2) material to consumers are not
4  present.
5          Did I read that correctly?
6     A.   Yes, you did.
7     Q.   You refer in a footnote to Jef Richards,
8  1990, Deceptive Advertising:  Behavioral Study of a
9  Legal Concept.  Is that correct?



10     A.   I do.
11     Q.   And the footnote says that that source will
12  provide a discussion of the legal definition of
13  deception and its behavioral science foundations.
14  Is that correct?
15     A.   That's correct.
16     Q.   Is it your contention that the Jef Richards
17  book states that deception cannot be found without a
18  false belief attributable to the market?
19     A.   He discusses three criteria for the
20  establishment of deception in those -- that --
21  that's included in the -- in the list.  Yes.
22     Q.   What is the first criteria?
23     A.   Well, there's three criteria.  The first is
24  that there is a false belief.  The second is that
25  false belief has been created by an action or
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1  inaction by the marketer.  And the third is that it
2  is material to the consumer -- that is, that it has
3  some effect on consumer behavior.
4     Q.   Are you relying on any source other than the
5  Jef Richards book for the contention that deception
6  under the FTC Act requires a false belief
7  attributable to the action of the marketer?
8     A.   Yes.
9     Q.   And what are those other sources?



10     A.   It's the FTC standard.
11     Q.   And can you be more specific, please?
12     A.   I -- I can't point you to a specific
13  document.  It -- it's available on the website.  But
14  it -- it's a well known, well established FTC
15  standard.
16     Q.   You mean available on the FTC's website?
17     A.   Yes.
18     Q.   Is there a particular case you can direct me
19  to?
20     A.   Not as I sit here today.  I mean, there --
21  there is a document on the FTC standards for
22  deception, and I -- I just can't point you to the
23  particular source at the moment.
24     Q.   And your contention is that that document --
25  that is, the FTC standards on deception -- includes
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1  the requirement that the false belief be
2  attributable to the action of the marketer?
3     A.   That's the standard.  Yes.
4     Q.   Other than what you've charac- -- the Jef
5  Richards source and what you've characterized in a
6  general way as FTC deception standards, is there
7  anything else that you're relying upon for that
8  proposition?
9     A.   Well, there's a very substantial literature



10  in the market, in the advertising area, that deals
11  with deception.  I'm not pointing to any one of
12  those documents or published papers, but certainly,
13  knowledge of that literature informs my opinion.
14     Q.   A control group isn't always necessary in
15  consumer survey research, is it?
16     A.   No.  There's certain types of consumer
17  survey research that does not require control.
18     Q.   And you can conduct consumer survey research
19  without using a control; correct?
20     A.   I have.
21     Q.   Can you identify -- well, in how many
22  instances have you conducted consumer survey
23  research without using a control?
24     A.   I -- I -- I can't give you an estimate.
25  Many surveys are not intended to establish
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1  causality.  There's no need for control in those
2  cases.  I've done a lot of descriptive surveys for
3  my academic research, for consulting, and in
4  litigation where there was no need for a control,
5  but we were trying to establish causation.
6     Q.   Were you trying to establish causation of
7  any sort in the survey that you conducted for ECM
8  BioFilms?
9     A.   No.



10     Q.   Do you understand Professor Frederick to be
11  attempting to establish causation in the survey that
12  he conducted for Complaint Counsel?
13     A.   That's my understanding, yes.
14     Q.   That he was attempting to establish
15  causation?
16     A.   A relationship between people's response to
17  the -- the ECM BioFilm's logo and certain beliefs,
18  yes.
19     Q.   So are you contending -- and I'm not sure if
20  you are -- are you contending that Professor
21  Frederick should have used a control?
22     A.   Well, if he's going to assess causation, he
23  should have used a control, yes.
24     Q.   What would you suggest that that control
25  might have been?
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1     A.   I haven't given that a great deal of
2  thought.  I mean, one approach could have been to
3  simply not use the ECM logo and simply put the term
4  biodegradeable and determine whether the action of
5  the marketer in this case, the ECM, produced a
6  different kind of response than a response to the
7  word alone.
8     Q.   Are you aware whether Professor Frederick
9  showed certain consumers plastic products that did



10  not contain the ECM logo?
11     A.   It was my understanding that he did, yes.
12     Q.   And that he showed other sets of consumers
13  plastic products that did contain the ECM logo;
14  correct?
15     A.   That's my understanding.  Yes.
16     Q.   And why does that not constitute a control?
17     A.   Well, it could be a control.  I'm not --
18  I -- I don't think I'm following your question.  The
19  issue is, you know, what are you controlling for?
20  It's my understanding that that -- and I'd have to
21  go back and look at his -- his many surveys, but
22  that some of the surveys were such that they used
23  the BioFilm logo and some did not, but I don't
24  remember all the specifics of what was done.
25     Q.   Professor Frederick asked consumers, in
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1  substance, how much time would it take for plastic
2  labeled ECM biodegrade to -- strike that.
3          In substance, Professor Frederick asked
4  consumers how much time it would take for plastic
5  labeled ECM Biodegradable to biodegrade; do you
6  recall that generally?
7     A.   I do.
8     Q.   Is it your contention that there was no
9  adequate control for that question?



10     A.   I don't believe there was an adequate
11  control.  I think an adequate control would have to
12  include something that examined what people
13  interpret the term biodegrade to mean.
14     Q.   What would the question be that would
15  correspond to the question I just asked, that would
16  constitute an adequate control?
17     A.   Well, again, I -- I -- I have not been asked
18  to design such a survey and I haven't thought a
19  great deal about it, but I would think that there
20  would be a need to use the term biodegrade as a part
21  of the control, in order to correct for pre-existing
22  beliefs about the definition of the term.
23     Q.   Can you give me an example of what that
24  question would sound like?
25     A.   It would sound very similar to the question
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1  you just read me.  What would differ would be what
2  people are shown.
3     Q.   The question that I just read you was not a
4  question that was accompanied by any visual image.
5     A.   Okay.
6     Q.   So if it's just a written question, what
7  would an adequate control be?
8     A.   Well, I don't know because if it's just a
9  written question, I'm not sure what the basis of



10  that information -- of an answer would be based on.
11     Q.   It wouldn't be based on a consumer's
12  perception or understanding of how much time it
13  would take for plastic labeled ECM biodegradeable to
14  biodegrade?
15     A.   Well, it -- it would be based on what they
16  believe biodegrade means.  I don't know what the ECM
17  BioFilm component adds.  If people are not aware of
18  that, they have no basis for answering that
19  question.
20     Q.   One circumstance when a control would not be
21  used is when it's unclear when -- strike that.
22          One circumstance when a control would not be
23  used is when it's unclear what would constitute an
24  adequate control; correct?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  Well, certainly, if you can't
2  think of what a control would be, you can't very
3  well design one in, but the fact that you don't have
4  a control puts you in a position where the inference
5  of causality is -- is really problematic.  So it's
6  certainly the case that you may have situations
7  where you don't know what the control might be and,
8  obviously, you can't just show people a blank piece
9  of paper, but the -- that makes it very difficult to



10  make any inferences about causality.
11  BY MR. COHEN:
12     Q.   What is the inference that you understand
13  Professor Frederick to be making with respect to
14  causality when he collected data regarding how much
15  time consumers believed it would take for plastic
16  products labeled ECM biodegradeable to biodegrade?
17     A.   Well, I think what he is attempting to do is
18  to draw inferences about what the ECM BioFilm
19  product, its label, its logo, information about it,
20  implies to consumers.
21     Q.   If I understand you correctly -- and I think
22  maybe I don't -- but if I understand you correctly,
23  you seem to be testifying that Professor Frederick's
24  question, which I've just paraphrased, was assessing
25  how consumers understood the language that was
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1  presented to them.
2     A.   I think in some cases the difficulty I'm
3  having is that Professor Frederick asked a lot of
4  different questions, and I don't know specifically
5  which one you're referring to.  And so if we really
6  want to get into the specifics, you know, we're
7  going to have to actually look at what was done,
8  what was shown the respondent, and what question was
9  asked.  It -- you know, there's just too much data



10  there for me to do justice to an answer from memory,
11  without having the --
12     Q.   Let's assume that Professor Frederick did,
13  in fact, ask how much time would it take for plastic
14  labeled ECM Biodegradable to biodegrade.
15     A.   Without showing people anything?
16     Q.   Without showing people anything.
17     A.   Okay.
18     Q.   What's the causal inference that you
19  understand Professor Frederick to be attempting to
20  draw from the results to that survey?
21     A.   That -- that statement causes consumers to
22  infer something about the length of time that the
23  product will take to biodegrade.
24     Q.   And what would be the control necessary, in
25  your mind, to give that question sufficient
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1  validity?
2     A.   I would probably remove the reference to the
3  specific product and simply ask, as I did in my
4  survey, how long do you think it would take for
5  something to degrade.  I might even go so far as to
6  ask how long would it take for plastic to degrade.
7  I think those provide a baseline that -- of
8  responding that is independent of any reference to
9  the ECM BioFilm product.



10     Q.   So if Professor Frederick had, in fact,
11  asked the questions that you just described, then
12  there would be adequate control?
13     A.   Perhaps.  Again, I would need to see the
14  full design, what people were asked, and -- and how
15  the analysis was done, but certainly, that would get
16  closer to a control.
17     Q.   You did review Professor Frederick's study
18  in preparation for this deposition?
19     A.   Yes, I did.
20     Q.   You didn't use a control in any of the work
21  you performed for ECM; correct?
22     A.   I did not.  I was not trying to make any
23  inferences about causality.
24     Q.   Do you contend that Professor Shane
25  Frederick is biased?
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1     A.   I --
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  I think that the approach he
4  took to the analysis demonstrates a lack of
5  objectivity, yes.  And so to that degree, yes, I
6  think there's bias.
7  BY MR. COHEN:
8     Q.   Are you contending that Professor
9  Frederick's approach lacks objectivity or that



10  Professor Frederick lacks objectivity?
11     A.   Well, I can't speak to his personality
12  characteristics.  I think his approach, the way he's
13  gone about his analysis, lacks objectivity.
14     Q.   Would another way to say this be that
15  Professor Frederick lacks objectivity because his
16  methodology is improper?
17     A.   I'm not sure that's the way I would say it.
18  I certainly think his methodology lacks objectivity.
19     Q.   I'm not sure that I understand the
20  difference.
21          You've testified that Professor Frederick's
22  methodology lacks objectivity; correct?
23     A.   That's correct.
24     Q.   And what is the basis for your belief that
25  his methodology lacks objectivity?
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1     A.   Well, there's several.  I mean, first of
2  all, the work that he did was not double blind.
3  Both he and his coders were very much involved in
4  the -- in the coding and both were very much aware
5  of what they were -- what they were hoping to find.
6  It's also very clear that he has failed to code
7  items, responses that people gave, that are clearly
8  relevant, such as "I don't know," "it depends," and
9  has coded some other responses that are, you know,



10  at best silly.  He's adopted a coding system that I
11  think serves to in -- analytic system that serves to
12  inflate his findings with respect to how long it
13  takes for something, particularly plastic, to
14  biodegrade.
15     Q.   Methodology aside, do you have any other
16  basis for your contention that Professor Frederick
17  lacks objectivity?
18     A.   No.  I -- what I -- what I'm addressing and
19  what I addressed in my report really went to the
20  question of the objectivity of the approach and the
21  methodology to the research that's reported.  It's
22  not a statement about a personality characteristic.
23     Q.   If it were established that your methodology
24  was improper, would that mean that you lack
25  objectivity?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  No, not at all.  It -- I mean,
3  things can be improper.  And to be quite objective,
4  I mean, things can be improper for many reasons.  A
5  lack of objectivity might be one of them, but there
6  are many reasons why a piece of research may not be
7  valid, that have little to do with whether the
8  researcher is objective or not.
9  BY MR. COHEN:



10     Q.   Can an expert lack objectivity, yet conduct
11  a methodologically sound survey?
12     A.   Yes, I think so.
13     Q.   Can an expert conduct a methodologically
14  flawed survey, yet be objective?
15     A.   Yes, I think so.
16     Q.   You testified that if it were to be
17  established that your methodology was improper, that
18  would not necessarily mean that you lack
19  objectivity; correct?
20     A.   That's correct.
21     Q.   What is it about your critiques of Professor
22  Frederick's methodology that suggests to you that he
23  lacks objectivity?
24     A.   I think I've answered this question.  As
25  I've indicated I, think the failure to code what are
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1  clearly relevant answers serves to bias the results
2  in a particular direction.  I think the way he has
3  coded some of the responses serves to bias the
4  results in a particular direction.
5          Those are -- those are the bases for my
6  opinion.
7     Q.   Let me direct you to paragraph -- excuse
8  me -- page 30 of your report.  I apologize.  Page 11
9  of your report.  I need to make it clear for the



10  record that I'm going to read what it says.  I'm
11  obviously doing that because that's what it says.
12  I'm in no respect endorsing this.
13          On the second full sentence on the page,
14  page 11, "It is quite possible for a respondent to a
15  Google Survey to be an eight year old or a male
16  pretending to be a woman."
17          Did I read that correctly?
18     A.   Yes, you did.
19     Q.   What's wrong with including in a survey of
20  American consumers men pretending to be women?
21     A.   Because they are not who they are, and by
22  definition, they are there to perpetuate a ruse, and
23  so I would be very reluctant to accept a response by
24  someone pretending to be something that you're not.
25  I think it would call into question the validity of
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1  that -- that information that they supply.
2     Q.   How do you know that none of the respondents
3  to your consumer survey were men pretending to be
4  women?
5     A.   Because we actually had a live interviewer
6  who was in contact in talking with the respondents.
7  So it's highly improbable.  Is it possible?  I
8  suppose, but highly improbable.
9     Q.   Why do you believe it's more improbable over



10  the phone than over the Internet?
11     A.   Well, because on the Internet we know that
12  many people develop different personas, alternate
13  identities.  They use pseudonyms for their email
14  addresses.  A whole industry that sells people
15  privacy protection and -- and temporary email
16  addresses, all for the purpose of people, one, being
17  able to protect their privacy and, two, being able
18  to pretend to be someone that they're not.  Well
19  documented phenomena.
20     Q.   There could, though, be men pretending to be
21  women who answer phone calls that?
22     A.   Could happen, but it's less likely because
23  we have real interaction between two human beings.
24     Q.   And how would that real interaction be able
25  to guard against -- again, I don't like the
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1  language, but men pretending to be women?
2     A.   The voice should help identify who the
3  person is that the interviewer is talking to.  We
4  don't have that cue available on the Internet.  We
5  also don't have a lot of data that suggests that
6  when people are called on phone surveys, that they
7  assume alternative identities.  We do have pretty
8  good evidence that that happens frequently on the
9  Internet.



10     Q.   Has there been research done as to whether
11  people participating in phone surveys sometimes give
12  inaccurate demographic information?
13     A.   Yes, there is.
14     Q.   Has there been research regarding whether
15  respondents on telephone surveys sometimes give
16  inaccurate information regarding their gender?
17     A.   They can do that.  Yes.
18     Q.   When your report states that it's quite
19  possible for a respondent to be a man pretending to
20  be a woman, what does "quite possible" mean?
21     A.   What I really mean there is that there's no
22  control at all, there's no ability to determine who
23  the individual is at the other end of the survey.
24  Unlike well constructed, well maintained Internet
25  consumer panels where there is an effort made to
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1  verify the identity of individuals who participate
2  in surveys, in Google Survey there's no ability to
3  identify who is the respondent that is completing
4  the survey.
5     Q.   When you say "no ability," you mean
6  absolutely no ability or no ability that's
7  sufficiently reliable, in your mind?
8     A.   In my view, at this stage in the development
9  of Google Consumer Survey, I don't think there is



10  sufficient ability for any given survey to identify
11  with sufficient certainty who the respondent is to
12  allow a conclusion that the survey is in any way
13  valid.
14     Q.   Please quantify the probability that any
15  given respondent was a man pretending to be a woman.
16     A.   I can't -- I can't qualify you.  I'm simply
17  for you.  I'm simply giving you -- I gave you two
18  examples of how somebody could pretend to be who
19  they are not.  There are many other ways people
20  could pretend to be who they are not.  The problem
21  is there's simply no way with Google Consumer
22  Survey, at least as it is used today, to verify the
23  identity of the respondent in contrast to well
24  designed surveys using well constructed and well
25  maintained Internet consumer panels.
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1     Q.   When the report states that it's quite
2  possible for a respondent to be an eight year old,
3  what does "quite possible" mean in that context?
4     A.   That it's possible that there could be an
5  eight year old among the respondents.
6     Q.   Can you quantify the possibility?
7     A.   I didn't attempt to quantify the
8  possibility.  It's simply making the point that
9  there is no way that you could control for that,



10  given the way that Google Consumer Survey operates.
11     Q.   Are you familiar with the content provider
12  Google Survey uses?
13     A.   I'm generally familiar with them.  I don't
14  think they provide a comprehensive list of the
15  content providers; I think they provide general
16  categories.
17     Q.   Do you know whether they provide any
18  specific examples at all?
19     A.   I'm not aware of any, and it has been
20  changing over time in the two years that it's been
21  in existence.
22     Q.   You don't know one way or the other whether
23  Google Consumer Surveys uses content providers that
24  are likely to appeal to small children, do you?
25          MR. AWERBUCH:  Objection.
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1          THE WITNESS:  I don't have specific
2  information, but they do use sites that they
3  categorize as entertainment.  They do have sites
4  that they categorize as sports.  Those would be
5  appealing to younger children.
6  BY MR. COHEN:
7     Q.   Out of more than 28,000 respondents in
8  Professor Frederick's surveys, how many would have
9  to be small children before the results are no



10  longer probative of questions before the court?
11          MR. AWERBUCH:  Objection.
12          THE WITNESS:  The mere possibility that that
13  could happen invalidates the entire survey.
14  BY MR. COHEN:
15     Q.   So if it were established -- let's assume
16  that somehow we had the ability to know this beyond
17  any doubt, that there was one eight year old who had
18  responded to one of Professor Frederick's questions
19  and no one else below the age of fifteen had
20  responded.  That would invalidate the entire survey?
21     A.   Well, no because you've no provided more
22  information, because now you've actually suggested
23  there's an eight year old and that everybody else is
24  not an eight year old.  Now we can -- now we can
25  parse the data, we can say, ah, somebody slipped in.
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1  We now have data on that.  The problem with the
2  Google Consumer Survey is we don't know that.  We
3  don't know if there was none, one, a thousand.  We
4  just have no way of -- we have no way of knowing
5  that.
6     Q.   So we, if I understand your testimony
7  correctly, we have no way of knowing whether one out
8  of every twenty-eight was an eight year old?
9          MR. AWERBUCH:  Objection.



10          THE WITNESS:  We have no way to verify that
11  characteristic.  That is correct.
12  BY MR. COHEN:
13     Q.   Even assuming it would be possible to make
14  reasonable assumptions about that information, the
15  inability to know for certain invalidates the entire
16  survey?
17     A.   Well, I don't know what assumptions you
18  would make.  You can certainly make assumptions as
19  you did, that there's only one identifiable eight
20  year old.  And if you can -- if you know that, then
21  I think you change the character of the data, but as
22  long as there is no way to identify that individual
23  or the number of individuals who meet that
24  characteristic, then it's an invalid survey.
25     Q.   So you need to know precisely the number of
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1  individuals who meet that characteristic in order
2  for the survey to be valid; correct?
3          MR. AWERBUCH:  Objection.
4          THE WITNESS:  I think you need to know with
5  a high degree of certainty that the respondents are
6  who you think they are, yes.
7  BY MR. COHEN:
8     Q.   Do I understand your testimony correctly,
9  that you need to know with a high degree of



10  certainty that the respondents do not include a
11  material number of individuals below, say, the age
12  of 15?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  I don't know what you mean by
15  "material," but you would want to know, you would
16  need to know how many of those individuals this
17  were.  Ideally, you would have a way of screening
18  those individuals out so they were never in the
19  survey to start with.
20  BY MR. COHEN:
21     Q.   So if you don't know an exact number of the
22  individuals who shouldn't be in the survey
23  population, the survey is invalid?  And I'll add to
24  that.  Let me withdraw the question because you
25  you've put an important qualifier in here that I
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1  think is -- is -- I think it's important to be fair.
2          So if you don't know with a high degree of
3  certainty -- not perfect certainty, but if you don't
4  know with a high degree of certainty whether -- how
5  many individuals are in the pool of survey
6  respondents who shouldn't be, the survey is invalid?
7     A.   I would say that the survey is invalid.  I
8  certainly wouldn't make important decisions based on
9  such a survey.



10     Q.   Have you ever communicated with anyone
11  associated with Google Consumer Survey?
12     A.   Not with Google Consumer Surveys, per se.  I
13  regularly communicate with people at Google, but not
14  who are involved with the surveys.
15     Q.   Who do you communicate with at Google?
16     A.   We have a couple people who sit on our Board
17  of Advisors for something we call the M School.
18  It's an interactive digital branding program that we
19  have on campus, and we have representatives at the
20  local office who are part of the advisory group.
21     Q.   What does that advisory group do?
22     A.   It gives us advice on our curriculum.  They
23  do some team teaching with our faculty.  They raise
24  interesting research questions with us.
25     Q.   Have you ever conducted a survey on Google
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1  Consumer Surveys?
2     A.   I've not.  I've not.  I don't.  I don't
3  believe it currently is sufficiently reliable that I
4  would ever do a survey on it.
5     Q.   How many surveys have you conducted in your
6  career?
7     A.   Thousands.
8     Q.   Tens of thousands?
9     A.   Well, I don't know if it's tens of



10  thousands, but certainly thousands.
11     Q.   Out of the thousands of surveys you've
12  conducted in your career, how many were conducted
13  online?
14     A.   Well, early in my career there wouldn't have
15  been very many because you couldn't do it online,
16  but I would say in recent years probably 50 percent
17  of the surveys I've done are done on the Internet.
18     Q.   Over the entire course of your career,
19  what's the percentage that have been done online?
20     A.   Maybe, I don't know, maybe 10 percent.  It's
21  been -- the ability to do valid surveys online is
22  really only about -- oh, depends on who you talk to,
23  but five to ten years old at most.
24     Q.   And so that's the period during which you
25  indicated that you had done 50 percent of your
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1  research, survey research online?
2     A.   I believe that's correct.
3     Q.   Do you consider yourself an expert who
4  specializes in Internet research?
5          MR. AWERBUCH:  Objection.
6          THE WITNESS:  Well, I don't know what you
7  mean by "Internet research."  I mean, I used
8  Internet survey methodology.  I use Internet
9  consumer panels regularly and feel like I have a



10  great deal of expertise in that area.  I have also
11  studied the Internet as a communication tool.  But
12  there are certainly vast areas of Internet in which
13  I don't have expertise.
14  BY MR. COHEN:
15     Q.   Have you ever published a paper regarding
16  Internet research?
17     A.   I have.
18     Q.   And what paper or papers would those be?
19     A.   Well, there have been several.  There was a
20  paper I published in the Journal of Public Policy
21  and Marketing back around 2000 that dealt with
22  business models in the Internet space.  I've done
23  several papers and book chapters around the
24  Internet, and more broadly, interactive media,
25  papers that have been published in the Journal of
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1  the Academy of Marketing Science.  That's what comes
2  to mind at the moment.
3     Q.   Have you ever spoken at a conference
4  regarding Internet research?
5     A.   I have.
6     Q.   Can you give me what examples you can
7  recall?
8     A.   I've spoken at the Academy of Marketing
9  Science, at the American Marketing Association, at



10  the Association -- the American Academy of
11  Advertising.  Those are the ones that come to mind.
12     Q.   Can you give me dates or other
13  information -- you mentioned four there -- that are
14  sufficient for us to locate those presentations?
15     A.   Well, if -- if it was only a presentation,
16  they may not have ever existed in hard copy form.  I
17  certainly could identify dates.  In fact, my CV
18  would include my whole list of publications as well
19  as a lot of the presentations I've made.  So that
20  would give you an indication.
21     Q.   But I don't mean to be difficult here.  I
22  mean there's more than one.  I -- there's more than
23  one instance where you've presented at various
24  different professional organizations, so is there
25  any additional information -- let me ask it this
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1  way.  I'll withdraw the question.
2          Do you have copies of any of the
3  presentations that you've mentioned?
4     A.   It's possible.  I don't know.
5     Q.   Are you willing to look and produce them to
6  Complaint Counsel?
7     A.   Sure.  I'm happy to do that.
8     Q.   And --
9     A.   As I said, they're all listed -- or at least



10  most of them would be listed on my curriculum vitae,
11  and the title would probably make it very clear
12  whether they were about the Internet or not.
13     Q.   And the same is true about the articles that
14  you mentioned?  Are you willing to look -- and I'm
15  assuming if you have copies of those articles --
16  produce them to counsel?
17     A.   I'm certainly willing to do that.
18     Q.   What's the basis for the opinions included
19  in your report regarding Google Consumer Surveys?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I have investigated Google
22  Consumer Surveys, and one reason that I've done so
23  is because the question comes up regularly in my
24  role as editor of a journal as to whether or not we
25  would accept for publication a paper based on Google
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1  Consumer Surveys.  So I've done some investigation
2  to educate myself so that I can give a meaningful
3  relevant answer to that question.  Most of what has
4  been written about Google Consumer Surveys to date
5  has appeared on -- in the trade press, in online
6  trade blogs done by the market research community.
7  There are a number of things that have appeared on
8  what's called the Greenbook online.  The Greenbook
9  is actually a publication that deals with market



10  research providers.  I've also seen a study by the
11  Pew Foundation that's looked at the accuracy of
12  Google Consumer Surveys.
13          So I think I have -- I've informed myself
14  pretty well about what the general thinking is about
15  Google Surveys and about what it is.  It is,
16  however, as I indicated, still evolving.  What it
17  was two years ago when it was introduced is quite
18  different from what it is today.  So it's not --
19  it's not something that you could evaluate one time
20  and develop a definitive opinion.  You kind of
21  really have to figure out where it is at this point
22  in time.
23     Q.   You mentioned a journal.  What journal?
24     A.   I'm sorry.
25     Q.   You mentioned a journal in which your role
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1  with respect to that journal caused you to need to
2  become familiar with the consumer surveys?
3     A.   I'm editor -- currently the editor of the
4  Journal of Public Policy and Marketing.  It's a
5  publication of the American Marketing Association.
6     Q.   Have you ever accepted for publication any
7  submission in which the author relied in whole or in
8  part on Google Consumer Surveys?
9     A.   I -- I can say with absolute certainty I



10  have not, and I can say that for two reasons:  First
11  of all, Google Consumer Surveys have not been around
12  for very long, so there would have been very little
13  opportunity for people to have crafted papers using
14  that methodology, but I, at this -- at this point
15  where I'd received such a paper, I'm certain that I
16  would reject it.
17     Q.   In how many instances that you're aware of
18  has Google Consumer Surveys been far off the mark?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I haven't done -- first of
21  all, I haven't done a systematic analysis to see if
22  I can make that determination.  Secondly, that data
23  are really still quite sparse.  The Pew Foundation
24  Project found it was, in some cases, close, in other
25  cases, pretty far off, but there just aren't that
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1  many instances.  Again, we've only had two years of
2  history.  It is safe to say that one could not with
3  certainty, even -- even with some modest
4  uncertainty, say you could rely on the results
5  obtained from Google Surveys for anything more than
6  maybe some directional information, maybe a quick
7  snapshot where you weren't really interested in
8  something that was very accurate.  And I think
9  that's the general assessment of the research



10  community today as well.
11  BY MR. COHEN:
12     Q.   Is there someone in the research community
13  or a publication or references other than those
14  contained within your report that you could direct
15  me toward that would support the opinion that you
16  just provided?
17     A.   Well, I did cite some in the report itself.
18  I would refer you to those.  Some of the citations
19  are to the Greenbook, which I mentioned earlier and
20  is available online.  There -- there -- in addition
21  to those I've cited, there are other papers or blogs
22  by research professionals that have dealt with
23  Google Consumer Surveys.  That's a very useful
24  source.  And I would also -- I think the Pew
25  Foundation paper is -- is a very useful source as
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1  well.  There may be other sources.  I just can't
2  identify them at the moment.
3     Q.   And you mentioned blogs.  Other than the
4  ones that are in your report, can you identify
5  anything in particular, anything that would enable
6  Complaint Counsel to locate that information?
7     A.   Well, again, I would send you to the
8  Greenbook, which is basically an ongoing online
9  trade publication that is used widely by market



10  research professionals as a place to find probably
11  the most current discussion of Google Consumer
12  Survey, outside of Google.
13     Q.   As you sit here today, how many instances
14  can you name where Google Consumer Surveys was far
15  off the mark?
16     A.   I can't give you a specific count.  There
17  was one -- one report that I recall that was early
18  in its history, that was very far off the mark, and
19  I can't even recall what was, what it was measuring.
20  I think it was measuring something about media
21  usage, but I don't I don't have a specific
22  recollection.  I know that in the Pew Foundation
23  work it was close on some -- many items, but also,
24  pretty far off on some other items, but I don't
25  remember how many things I looked at.
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1     Q.   When you say "media use," was that a
2  reference to Wickipedia?
3     A.   I don't -- as I sit here today, I don't
4  recall.
5     Q.   Let me direct you to your report at page 14,
6  note 11.  It's a reference to Jeffrey Henning, 2012.
7     A.   Mm-hmm.
8     Q.   Have you read the material referenced?
9     A.   I have.



10     Q.   What sort of material is it?
11     A.   It's online columns, it's blogs, it's --
12  it's the sharing of practitioners with other
13  practitioners, which is about the only thing you're
14  going to find that's currently available with
15  respect to Google Consumer Surveys.
16     Q.   It's actually a tweet from Jeffrey Henning,
17  isn't it?
18     A.   Well, it's a long tweet, but yeah, that's
19  fair.  I -- I would characterize that in that way.
20     Q.   Let's mark the blog with the tweet as
21  Stewart 8.
22          (Plaintiff's Exhibit 8 was marked
23          for identification by the court
24          reporter and is attached hereto.)
25  ///
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1  BY MR. COHEN:
2     Q.   This is the long tweet that you were
3 referring to?
4     A.   That's correct.
5     Q.   Did you locate this blog post containing the
6  tweet yourself?
7     A.   I did.
8     Q.   And it provides one example where Google
9  Consumer Surveys produced an allegedly inaccurate



10  result, doesn't it?
11     A.   It does.
12     Q.   It doesn't provide more than one such
13  instance, does it?
14     A.   I do not believe so, no.
15     Q.   Who's the author of the blog post?
16     A.   I believe it's Jeffrey Henning.
17     Q.   And what's the basis for that belief?
18     A.   Because that's who's listed at the top as
19  the -- as the author.
20     Q.   I want to make sure that my question is
21  clear.  I am in agreement with you that Jeffrey
22  Henning is the author of the tweet.  Who is the
23  author of the blog post?  Do you understand the
24  difference in the question?
25     A.   I'm not sure that I'm understanding the
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1  question.
2     Q.   I will represent to you that my
3  understanding is that Jeffrey Henning is the author
4  of this tweet.
5     A.   Okay.
6     Q.   The tweet is excerpted from a larger blog
7  post, which is a different piece of material.  It
8  contains the tweet; correct?
9     A.   That's correct.



10     Q.   Who's the author of the blog post?
11     A.   It appears on what on what I believe is
12  brand savant.  I don't know who the specific author
13  is in that case.
14     Q.   So the author is not cited in your report?
15     A.   No.
16     Q.   Is it relevant who the author is?
17     A.   Not for my purposes.
18     Q.   Is it relevant where the author works?
19     A.   It may be, but again, not for my purposes.
20     Q.   And why is it not relevant for your
21  purposes?
22     A.   I'm simply presenting information that's
23  available in the -- in the market research
24  community, raising concerns about Google Consumer
25  Surveys.  It's what's available.  If there were --
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1  if there were referee publications, I would have
2  cited those, but Google Scholar -- I'm sorry --
3  Google Survey is so new that there's very little
4  available, other than among people who are kind of
5  practicing professionals.  And so I went looking for
6  things that are relevant of what practicing
7  professionals think of the product.
8     Q.   Let's back up to page 11, Footnote 7.  Did
9  you locate the Katrina Lerman reference yourself?



10     A.   I did.
11     Q.   What sort of reference is this?
12     A.   Well, this appears in the Greenbook
13  something I've referred to earlier.  It's
14  basically -- I would characterize it as a blog.
15  This is the Greenbook blog that it appears on.  It's
16  essentially an online publication in which marketing
17  research professionals share information about --
18  about best practices.
19     Q.   Is it relevant who Katrina Lerman is?
20     A.   I -- not for my purposes.
21     Q.   And why is that?
22     A.   Again, I'm simply reflecting the literature
23  that I have found assessing the quality of Google
24  Survey.  It's what the literature states.
25     Q.   Is it relevant where she works?
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1     A.   I don't -- again, not for my purposes.
2     Q.   And for the same reason?
3     A.   For the same reason.
4     Q.   Let's go to page 14, Footnote 9.  Kevin
5  Oswald is the reference there.  Did you locate that
6  reference to Kevin Oswald yourself?
7     A.   Yes, I did.
8     Q.   What sort of content is referenced?
9     A.   Well, I believe it's content that exists on



10  the website of a research firm, and I believe it's
11  Discovery Research Group.  And it's a -- it's a --
12  again, it's a discussion of his experience with
13  Google Consumer Surveys.
14     Q.   Kevin Oswald is employed by Discovery
15  Research Group; correct?
16     A.   I think that is correct.  I would have to
17  confirm that.
18     Q.   Discovery Research Group is a competitor of
19  Google Consumer Surveys, is it not?
20          MR. AWERBUCH:  Objection.
21          THE WITNESS:  I -- actually, I wouldn't
22  characterize it as that at all.  I mean, they are
23  involved in market research, but Google Consumer
24  Surveys is not.  So I don't consider them
25  competitors.
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1  BY MR. COHEN:
2     Q.   You don't consider Google Consumer Surveys
3  to be involved in market research?
4     A.   What they do is not market research.  It's a
5  way to monetize publications.  It's not market
6  research by any definition.  That, anybody who's a
7  serious scholar would agree with.
8     Q.   As a serious scholar, what is your
9  definition of market research?



10     A.   Well, market research is the collection of
11  information about consumers and about the
12  marketplace, that carries a degree of certainty
13  sufficient to make decisions.  Those decisions may
14  vary in terms of what they are, and so the research
15  may vary.  But the market research community does
16  not consider Google Scholar -- Google Surveys to be
17  a serious competitor at this point.
18     Q.   How do you know whether Discovery Research
19  Group considers Google Consumer Surveys to be a
20  competitor or not?
21     A.   I wouldn't consider them a competitor.
22     Q.   How do you know -- please answer my
23  question:
24          How do you know whether Discovery Research
25  Group considers them to be a competitor?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  My understanding of how Google
3  Surveys is viewed in the market research community
4  would -- would suggest to me that serious market
5  research firms would not really consider it a
6  competitor.
7  BY MR. COHEN:
8     Q.   Have you interacted with anyone at Discovery
9  Research Group?



10     A.   I have not.
11     Q.   Do you know whether they are a serious
12  marketing firm?
13     A.   I believe they are.
14     Q.   On what is that belief based?
15     A.   I'm aware of some of the work they have
16  done, but I -- I don't have any further basis of
17  that.
18     Q.   You don't actually have any personal
19  knowledge as to whether or not they view Google
20  Consumer Surveys as a competitor?
21     A.   I don't have -- I have not spoken to anyone
22  there.  I have no personal knowledge; that is
23  correct.
24     Q.   Let's say on page 14, the sentence beginning
25  after Footnote 9, it's about six or seven lines from
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1  the bottom, "Another review noted the annoyance
2  factor, the tendency for respondents to give bogus
3  answers and concluded that Google Surveys is just
4  terrible.  It annoys your most important asset (your
5  readers), it misleads your partners (the brands),
6  and it forces you as a publisher to focus on volume
7  over quality, which reduces the overall value and
8  lower how much people trust your content."
9          Did I read that correctly?



10     A.   Yes, you did.
11     Q.   Whose words are those?
12     A.   Those are -- I -- I you've cited -- I've
13  given you the cite there.
14     Q.   Is this a paraphrase of the citation, or are
15  those your words?  I guess only -- let me withdraw
16  the question.
17          Paraphrasing your words would be really the
18  same thing.  Is it a paraphrase or are you actually
19  quoting from the citation there?
20     A.   I think that -- that where I'm quoting, I
21  would probably have put it in quotes, so I would say
22  it's probably a paraphrase.
23     Q.   What source of content is Footnote 10
24  referencing?
25     A.   Again, it's referring to a website that is
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1  used by publishers to share information with one
2  another.
3     Q.   Do you know whether -- withdrawn.
4          The website is -- the specific content
5  reference is a blog post, isn't it?
6     A.   It is.
7     Q.   And to whom is the blog post directed?
8     A.   Yes.  I believe the post is directed at
9  people who are in the -- largely, in the media and



10  publications industry.
11     Q.   Did Thomas Baekdal do any research in
12  support of his conclusions?
13          MR. AWERBUCH:  Objection.
14          MR. COHEN:  What's the basis for your
15  objection?
16          MR. AWERBUCH:  You're asking him something
17  that he can't really have personal knowledge of.
18          THE WITNESS:  Yeah.  I'm -- as I've said
19  before, I'm offering you what the -- what the
20  opinion of Google Surveys is in the professional
21  community.  What they're based on varies.  There is
22  some research that I have pointed to.  There are
23  blogs.  There are opinions.  I don't necessarily
24  know what all of the opinions are based on, but this
25  is what's out there about Google Surveys.
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1          MR. COHEN:  I move to strike that as
2  nonresponsive.
3          Ma'am, can you please read back my question.
4          (The previous question was read back
5          by the court reporter as follows:
6              "QUESTION:  Did Thomas Baekdal do
7          any research in support of his
8          conclusions?")
9          THE WITNESS:  I can't answer that.  I don't



10  know.  I don't know the basis of his opinion, as I
11  did say in my responsive answer.
12  BY MR. COHEN:
13     Q.   Does it matter who he is?
14     A.   It may.  For my purposes it doesn't really
15  matter.
16     Q.   And why doesn't it matter for your purposes?
17     A.   Because what I'm trying to reflect in my
18  report is what the general opinion, published
19  opinion, admittedly, on the website -- on websites
20  is of Google Consumer Surveys at this point in time.
21  Some of it I'm certain is purely opinion; some of it
22  may be based on research.  I pointed to some
23  research, but there's a -- some of all of these
24  suggest an enormous amount of skepticism of Google
25  Surveys, at least as it's currently constructed.
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1     Q.   The sum of all of these; what is the all of
2  these that you're referring to?
3     A.   I've given you a number of different cites,
4  quotations that in summary, lead to a conclusion
5  that you need to be very careful about drawing any
6  inferences from Google Surveys.
7     Q.   And it's -- so the all of these is the
8  references in your report?
9     A.   That's correct.



10     Q.   Anything else?
11     A.   Well, this is a -- this is a selection of
12  things that I have found over time.  Many of these I
13  was aware of before -- before I even began working
14  on this project, as I needed information in order to
15  be responsive to questions I was receiving from
16  authors.  There are other things that I've seen.
17  This is -- this is simply representative.
18     Q.   Can you identify some of the other things
19  that you've seen?
20     A.   Not as I sit here today.
21     Q.   Is it relevant where Thomas Baekdal works?
22     A.   Not for my purposes.
23     Q.   And for the same reasons you've already
24  explained?
25     A.   Yes.
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1     Q.   You testified -- and I don't mean to
2  mischaracterize -- I'm sure you'll correct me if I'm
3  getting this wrong -- that Google has made
4  refinements in its methodologies since its
5  inception; is that correct?
6     A.   That's correct.
7     Q.   Do you know what those refinements are?
8     A.   I know some of them.  I know that they have
9  expanded a number of questions that you can ask.



10  It's my understanding that when they initially
11  launched, you were restricted to two questions.  And
12  I think that has been relaxed.  I know they have
13  expanded the number of websites where Google Surveys
14  now collects data.  Those are the two things I'm
15  most aware of.
16     Q.   Are there others?
17     A.   I -- I don't know of others.  Those are the
18  ones I'm aware of.
19     Q.   How much does it cost to run a Google
20  Consumer Survey?
21     A.   It's my understanding it varies, and I don't
22  I don't remember the price structure.  It's based,
23  in part, on the number of questions that you're
24  going to ask, but I -- I don't remember the pricing
25  structure.
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1     Q.   And when you say -- just so that the record
2  is clear, when you say you don't remember the
3  pricing structure, do you remember anything about
4  the pricing structure?
5     A.   Well, only that it seems to take into
6  account the number of questions that you're going
7  to -- you're going to ask and, I believe, the sample
8  sizes, but other than that, I'm not aware of what
9  the specific structure is.



10     Q.   So you don't know how much it would cost,
11  for instance, to ask a hundred respondents one
12  question on Google Consumer Surveys?
13     A.   Not as I sit here this afternoon, no.
14     Q.   How would you physically describe the user
15  experience when a potential respondent is presented
16  with a Google Consumer Survey?
17     A.   I think it varies by respondent.  I do think
18  that one of the quotes I have here or one the
19  paraphrases I have here is -- is accurate.  I think
20  many respondents will be annoyed.  They are -- they
21  are -- they did not come to the site for the purpose
22  of participating in research, unlike a well
23  constructed Internet consumer panel.  You know, they
24  came because they wanted to access content.  And
25  this now becomes a price, a door, if you will, to
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1  get to the content.
2          And for some people I think that's going to
3  create annoyance, for some people it's going to be a
4  matter of trying to get rid of it as quickly as
5  possible.  Some people may, in fact, find it
6  interesting to give their response.
7     Q.   It's your understanding, if I understood you
8  correctly, that Google Consumer Surveys is
9  preventing an Internet user from accessing content



10  that he or she would otherwise be able to access?
11     A.   Well, there may be other ways that people
12  could access the content.  They might pay for the
13  content, they may perform some other task to get to
14  the content, but it is one of the things that would
15  be necessary in order to access the content.  They
16  may have a choice of several things they could do to
17  do it.
18     Q.   What would those several things be?  One
19  would be to answer the survey; right?  And what
20  would another be?
21     A.   Well, another would be to actually pay for
22  the site, to pay for the content.  I -- you know, I
23  don't know what the others might be.  I would
24  envision responding to a promotion.  I think there
25  are a lot of things could be done.  I don't know
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1  specifically what -- what else they might do.
2     Q.   Do you know one way or the other whether
3  potential participants in Google Consumer Surveys
4  are given the option of responding to a promotion to
5  access the content?
6     A.   I don't know that with certainty, no.  I
7  have seen some discussion, but that may be a
8  direction in which they're going to go, but I don't
9  know if they have implemented that or not.



10     Q.   Let's assume that a potential survey
11  respondent is given the option of responding to a
12  survey.  Let's assume, furthermore, it's one
13  question or paying to get money -- excuse me --
14  paying to get behind a pay wall and access otherwise
15  inaccessible content.  Do you understood those
16  assumptions?
17     A.   I do.
18     Q.   Why is it your contention that someone
19  confronted with that decision would be annoyed or
20  disturbed by this?
21     A.   Because people don't like barriers between
22  what they're interested in accessing and themselves,
23  whether that be to pay for content -- publishers
24  have had enormous difficulty getting people to pay
25  for content that is online.  Having a survey pop up
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1  as a barrier is, again, an interference with the
2  goal of the respondent, so some respondents are
3  going to be frustrated and annoyed by that.  They
4  wanted content and couldn't get it.
5     Q.   Are respondents more likely to be frustrated
6  by having to pay to get behind the pay wall or
7  having to answer the survey question to get behind
8  the pay wall?
9     A.   I think they may be annoyed in either case.



10     Q.   And you have no view as to which the
11  respondent is likely to prefer?
12     A.   I think you already asked.  Most respondents
13  would say, "I just want access to the content."
14     Q.   Have you considered whether some respondents
15  might be happy to answer a question that takes 15 to
16  25 seconds, in exchange for being able to access
17  content behind a pay wall for free?
18     A.   I don't have any doubt that there may be
19  some consumers who would be very happy to give a
20  response, whether it be a nonsensical response or a
21  meaningful response, in order to get to some content
22  that was of interest to them.
23     Q.   What's the average response time across
24  Google Consumer Surveys?
25     A.   I don't know.  I -- I think it would
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1  probably depend on the nature of the question and
2  the number of questions.
3     Q.   What's the average response time across
4  Google Consumer Surveys for single questions?
5     A.   I -- off the top of my head, I don't know
6  that as I sit here today.
7     Q.   Is that relevant to you at all?
8     A.   No, it's not relevant.
9     Q.   What was the average response time across



10  Professor Frederick's studies?
11     A.   I have a recollection somewhere in the
12  neighborhood of maybe 20 seconds, but that's only
13  a -- but that's only a best estimate based on my
14  faulty recall.
15     Q.   Is that relevant to you at all?
16     A.   No.
17     Q.   Why is that not relevant to you?
18     A.   Because I think the data are so
19  fundamentally flawed that whether they spent 20
20  seconds or 20 minutes doesn't -- it doesn't
21  rehabilitate the data.
22     Q.   Is it relevant to you with respect to the
23  specific question of whether respondents are likely
24  giving serious consideration to -- to the question
25  before responding, putting aside the overall
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1  validity of the survey?
2     A.   No.
3     Q.   Why not?
4     A.   Because I don't -- I don't really think it's
5  a particularly meaningful piece of information.  You
6  know, it -- if it's 10 seconds or 20 seconds really
7  doesn't matter.  You can put a meaningful answer in
8  for a short question, something where one merely had
9  to check a box, in -- in 5 seconds.  One could sit



10  and stare at a screen while you're watching the
11  World Cup, and you might be on the screen for, you
12  know, a minute before you respond, and then you give
13  a really silly response.
14          So I don't think that tells us anything one
15  way or another about the validity of the responding.
16     Q.   You've studied Professor Frederick's data to
17  a degree, at least, haven't you?
18     A.   To a degree, yes.
19     Q.   You would agree, would you not, that
20  substantial majority of respondents give, to
21  biodegradation time questions, give reasonably
22  plausible answers; correct?
23          MR. AWERBUCH:  Objection.
24          THE WITNESS:  I wouldn't say a substantial
25  majority.  Recognize he doesn't even code almost 40
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1  percent of the responses.  So -- so we have to take
2  those 40 percent and set those aside.  You know, of
3  the -- of the remaining, roughly, 60 percent, yes, I
4  think the majority give what I would consider to be
5  plausible responses.  Not all, but most.
6  BY MR. COHEN:
7     Q.   You -- there's obviously disagreement
8  between the parties about this, but you believe "I
9  don't know" is a plausible response?



10     A.   Oh, absolutely.
11     Q.   And you believe that "it depends" is a
12  plausible response?
13     A.   Not only do I believe it's a plausible
14  response, it's my understanding from the reading
15  I've done about biodegradability, that it's probably
16  the most correct response.
17     Q.   So if you add together the respondents who
18  give what I'll call plausible numeric responses to
19  biodegradation time questions and the respondents
20  who give "I don't know" type responses and the
21  respondents who give "it depends" type responses,
22  roughly speaking, what percentage of Professor
23  Frederick's data did those three categories
24  represent?
25     A.   I can only give you a ballpark figure --
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1     Q.   That's fine.
2     A.   -- but I would say about 75 percent.
3     Q.   Whether or not that -- let's assume that
4  that's 75 percent figure is correct.  Why does that
5  not indicate to you that 75 percent of the survey
6  respondents are taking the question seriously?
7     A.   Because there's no evidence that they're
8  taking it seriously.  They did not come to the
9  survey for the purpose of completing a survey.  They



10  came to the task for a completely different reason
11  and were interrupted.  And just because the
12  responses are plausible in that case, one can give a
13  plausible response that is -- that is not a real
14  response.  It would be very easy for somebody to
15  simply type in one year, and they don't believe
16  that.  It's simply a way to make the screen go away.
17  And we have no way -- people weren't screened in, in
18  any way.  They weren't present to do any research.
19  You know, the entire incentive is to get that screen
20  out of the way.  And many people will give a
21  plausible response just to get rid of it.  Whether
22  that's what they really think or not, who knows.
23     Q.   Why would someone give a plausible response
24  that isn't what they really think?
25     A.   To get rid of the screen.
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1     Q.   So they have one view, but they give a
2  different plausible view to get rid of the screen?
3  Is that what I understand you to be testifying?
4     A.   No.  I -- I'm not sure that they necessarily
5  even have a -- have a view, but they need to put
6  something in the box to make it go away.  So, you
7  know, I've never thought about that question before,
8  but one year sounds about right; let me type that
9  in, this thing will go away, and I can get on with



10  my business.
11          Now it's perfectly plausible, and, in fact,
12  the logic there is perfectly plausible, but they
13  didn't necessarily have that belief prior to
14  actually confronting this task that has been set for
15  them, that stands as a barrier to get to what they
16  really want.
17     Q.   What's a pilot study?
18     A.   A pilot study is generally a study done on a
19  small scale for purposes of refining a larger study,
20  for purposes of estimating sample size, for purposes
21  of making modifications that may be necessary,
22  given, you know, unwanted things that may happen
23  during the survey.
24     Q.   Using that definition until I tell you
25  otherwise, I'm only going to be asking about pilot
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1  studies related in some way to litigation or
2  potential litigation.  Do you understand that
3  assumption?
4     A.   I do.
5     Q.   Have you ever been involved with a pilot
6  study that was terminated prior to completion?
7     A.   Oh, I'm sure I must have been.  I don't have
8  a specific recollection.
9     Q.   Can you estimate how many?



10     A.   No.  I'm sure that -- I'm sure that there
11  have been several.  I've done a lot of pilot work,
12  and it's often been the case that, you know, you get
13  results that suggest you don't want to go forward,
14  or the client simply decides that they don't really
15  want to do the survey after all.  But I don't -- I
16  don't have an estimate of the number of times.
17     Q.   Can you think of any pilot studies in
18  particular that were terminated prior to completion?
19     A.   I can't think of any as I sit here today.
20     Q.   Have you ever been involved with a pilot
21  study that was terminated prior to completion
22  because of concerns that the results would be
23  adverse to the party ultimately funding the study?
24     A.   No, I don't believe so.
25     Q.   Let's look back at your report, page 5.  The
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1  section involves the scope of the assignment.
2  Please read the scope of the assignment section and
3  just look up at me when you're finished.
4     A.   Okay.
5     Q.   The scope of assignment section doesn't
6  mention the Manufacturers Pilot Study, does it?
7     A.   No, it does not.
8     Q.   Why not?
9     A.   Because that study was done -- I mean, we're



10  talking about that study from the very beginning,
11  but that study was done very late in my assignment,
12  and it -- I simply didn't -- didn't get it into the
13  scope of assignment here.  I would -- I would
14  encompass it within the -- the -- the larger survey
15  of consumer perceptions.  These were consumers; they
16  just happen to be businesspeople.
17     Q.   Who's the "we" in that sentence?
18     A.   Where?  We?
19          MR. COHEN:  Ma'am, could you read back
20  Professor Stewart's response.
21          (The previous answer was read back by
22          the court reporter as follows:
23              "ANSWER:  Because that study was
24          done -- I mean, we're talking about
25          that study from the very beginning,
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1          but that study was done very late in
2          my assignment, and it -- I simply
3          didn't -- didn't get it into the
4          scope of assignment here.  I would --
5          I would encompass it within the --
6          the -- the larger survey of consumer
7          perceptions.  These were consumers;
8          they just happen to be
9          businesspeople.")



10          THE WITNESS:  I didn't hear a "we" in here.
11          MR. COHEN:  Ma'am, maybe I misheard it.  I
12  thought I did hear it.  If you wouldn't mind just
13  reading it.  I think it's towards the beginning.
14          (The previous partial answer was read
15          back by the court reporter as
16          follows:
17              "ANSWER:  Because that study was
18          done -- I mean, we're talking about
19          that study from the very
20          beginning" --)
21          THE WITNESS:  I and the attorneys, in
22  discussing what I would do, we -- we went back and
23  forth about what my assignment would be, and it
24  changed a bit over time.
25  ///
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1  BY MR. COHEN:
2     Q.   In what respects did it change over time?
3     A.   Well, early -- early on I had no notion that
4  that was going to be an expert to whom I was going
5  to be asked to respond.  Early on I was merely asked
6  to comment on, evaluate the Synovate and the APCO
7  surveys.  Subsequently I was asked to design a
8  survey in the context of that discussion.  We talked
9  about whether it should be of end user customers or



10  whether it should be of manufacturers.  And in -- in
11  collaboration with the attorneys, we agreed that
12  consistent with the approach that was used in
13  Synovate and APCO, we would focus on end user
14  customers, but that we might also do a manufacturers
15  survey at some point.  And ultimately, we decided to
16  do a pilot on the manufacturers.
17     Q.   You mentioned attorneys, plural.  Which
18  attorneys were you discussing it with?
19     A.   Well, it was largely with Lou Caputo.  I
20  know there were other attorneys who were in the
21  background, but most of my conversation, until very
22  recently, was with Mr. Caputo.
23     Q.   And who were the other attorneys in the
24  background, that you know were in the background?
25     A.   First name is Peter, and I don't recall his
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1  last name.  Eric has only recently become involved.
2  I don't think he was involved in the earlier
3  conversations.  So that would have been the group.
4     Q.   You did, in fact, design a Manufacturers
5  Pilot Study for ECM; correct?
6     A.   I did.
7     Q.   Let's go to page 27 of your report, the
8  fourth line down, beginning in the middle.  "A pilot
9  study was conducted using a list of ECM customers as



10  a sampling frame."  Did I read that correctly?
11     A.   You did.
12     Q.   Have you ever seen a copy of the list?
13     A.   I was provided the list.  Yes.
14     Q.   Why was a copy of that list not produced to
15  Complaint Counsel?
16     A.   Because it's confidential.
17     Q.   Was there any other reason?
18     A.   I have an ethical responsibility to protect
19  the identity of survey respondents, and so if
20  defense counsel was to provide it -- since they
21  provided it to me, they're welcome to do that, but I
22  will not provide the identity of my respondents.
23     Q.   We won't do this on the record,
24  Mr. Awerbuch, but we're going to have to talk about
25  this because --
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1          Let me ask a couple follow-up questions.
2          MR. AWERBUCH:  Are we on the record now?
3          MR. COHEN:  No, we were on the record the
4  entire time.
5  BY MR. COHEN:
6     Q.   You possess a copy, but it wasn't produced
7  to Complaint Counsel because what you understand to
8  be your confidentiality obligations to your survey
9  respondents; correct?



10     A.   That is correct.
11     Q.   And what is your understanding, if any, as
12  to the relationship between whatever obligation that
13  there may be in that regard and the obligations that
14  ECM has under the Part 3 administrative rules?
15     A.   I don't have an understanding.  As I said,
16  if ECM elects to provide that information, that's
17  fine.  I have an obligation to protect the
18  confidentiality of my research respondents.
19     Q.   ECM has a copy of the list; correct?
20     A.   That's actually where I obtained it.
21     Q.   Just so the record is clear, you obtained it
22  from Emord & Associates, and you infer that Emord &
23  Associates obtained it from ECM?
24     A.   That's fair.  Yes.
25     Q.   Did Mr. Sinclair, in particular, provide the
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1  information to Emord & Associates that was then
2  provided to you?
3     A.   It's -- I was given an initial list, which
4  included multiple individuals in each of about 200
5  or so companies, and I asked through the attorneys
6  that we identify one or two of the most
7  knowledgeable people in each organization, rather
8  than having six or eight people that would then
9  become the focus of our work.  And it's my



10  understanding that Mr. Sinclair or someone in his
11  organization did go through and identify those
12  individuals, and then through the attorneys I was
13  provided that.
14     Q.   I won't keep repeating this question.  So
15  the record is clear, any type of question that I ask
16  you in today's deposition that requires you to
17  disclose the names of the specific customers, you
18  are not going to respond; correct?
19     A.   That is correct.
20     Q.   Okay.  So we'll save me from having to ask a
21  series of questions related to that issue.
22          Can you tell me whether the list was in
23  electronic format?
24     A.   Well, it was a -- it was transmitted to me
25  as a PDF.
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1     Q.   And transmitted to you presumably as a PDF
2  means transmitted to you by email?
3     A.   That is correct.
4     Q.   So both you and Emord & Associates have a
5  PDF in an email?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Well, I may still have.  Yes,
8  it's possible.  Yes.
9  BY MR. COHEN:



10     Q.   And at least one point in time, Emord &
11  Associates had a email, a copy of a sent email that
12  contained the PDF; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  That's correct.
15  BY MR. COHEN:
16     Q.   Were any of the companies on the list
17  companies that Complaint Counsel deposed in this
18  matter?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  Not to my knowledge.  I don't
21  know who Complaint Counsel has deposed.
22  BY MR. COHEN:
23     Q.   So you don't know the answer to that one way
24  or the other?
25     A.   I don't.
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1     Q.   When was the list provided to you?
2     A.   Well, the initial list, which we -- which I
3  refer was probably provided quite early in my
4  assignment.  Probably -- probably in the fall or
5  winter of last year.  The smaller list, the list of
6  most knowledgeable individuals, was probably
7  provided more recently, maybe in April.
8     Q.   So there was a list in fall or winter of
9  last year that contained around 200 companies, and



10  then there was a subsequent list in April that
11  contained in one or two individuals at a subset of
12  those 200 companies who were most knowledgeable.
13  Did I say that correctly?
14     A.   No.
15          MR. AWERBUCH:  Objection.
16  BY MR. COHEN:
17     Q.   That's why I'm asking.
18     A.   No.
19     Q.   Correct me.
20     A.   No.  As I indicated, for each -- I shouldn't
21  say for each -- but for many of the companies there
22  were six, seven, eight different individuals that
23  were listed and -- with titles.  And it was clear to
24  me, just in looking at the list, that some were
25  likely to be more knowledgeable than others.  And it
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1  also made little sense to have more than a couple of
2  representatives of each company on the list for
3  purposes of trying to contact the company.  I don't
4  want to bombard a company with lots of -- with lots
5  of calls.  So what I asked for was a -- was for each
6  company, a subset of one or two individuals' names
7  that would be most likely to be most knowledgeable,
8  who could then serve as the sampling frame for the
9  survey research.



10     Q.   So I'll try it a second time, and I'm going
11  to break it down in pieces.  And I want you to --
12  usually we try not to interrupt each other.  This
13  time, interrupt me when I've got something wrong;
14  okay?
15     A.   Okay.  Mm-hmm.
16     Q.   In fall or winter you received a list of
17  approximately 200 companies from Emord & Associates?
18     A.   That's correct.
19     Q.   That list contained approximately six to
20  eight names per company?
21     A.   Well, as many as six to eight.  In some
22  companies it was only a couple, but in quite a
23  number of companies it could have been six to eight.
24     Q.   So that list contained as many as eight
25  names per company --
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1     A.   That's --
2     Q.   -- for the two companies?
3     A.   That's my recollection, yes.
4     Q.   You made a judgment that you didn't want to
5  bombard 200 different companies with as many as
6  eight phone calls, and in April you were provided a
7  new list of 200 companies, but with a more targeted
8  group of one to two employees per company?
9     A.   That's correct.



10          MR. AWERBUCH:  Is it a good time to ask for
11  a break now?  We've been going about an hour and a
12  half.  To use the restroom.
13          MR. COHEN:  Sure.  We'll go off the record.
14          MR. AWERBUCH:  Thanks.
15          (Recess)
16          MR. AWERBUCH:  Regarding any lists supplied
17  ECM or their counsel to Dr. Stewart, to the best of
18  our knowledge, we provided it to you in our 331A
19  production.  To the extent that any list was not
20  provided, we're more than happy to oblige at this
21  point.  Please feel free to send an email or on our
22  on volition.
23          MR. COHEN:  Okay.
24  BY MR. COHEN:
25     Q.   A couple more questions:
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1          Dr. Stewart, did you speak to anyone during
2  the break, related to this deposition or about this
3  case?
4     A.   No, sir, I have not.
5     Q.   This list that we've been discussing, was it
6  amended at any time?
7          Was the list of 200 companies that were on
8  the original list the same as the one that was on
9  the one that you received in April?



10     A.   Yes, I believe so.  And just to be clear,
11  it's about -- it's about 200 companies.  It's
12  probably a little bit more than that.  I just don't
13  remember the specific number.
14     Q.   We won't hold you to the specific number.
15  About 200.  And again, I apologize.  If you just
16  answer my question.
17          But was there any -- were there any changes
18  in the list between the ones that were there in
19  either the fall or winter of last year, and the ones
20  that were there in April?
21     A.   I do not believe so.
22     Q.   And just -- withdrawn.
23          Do you recall when you received the list,
24  the second list, in April?  Was it early April?
25  Late April?  The middle of the month?
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1     A.   I don't have a specific recollection.
2  Probably just given the timing of the events, it
3  probably would have been early April, but I could be
4  wrong.
5     Q.   When were you engaged in this matter?
6     A.   Well, I was contacted and actually did some
7  work beginning in September, maybe even late August
8  of last year.  I -- I did not get a formal -- and I
9  signed a confidentiality agreement in September.  I



10  did not get a formal engagement letter until, I
11  think, December.
12     Q.   Can you just give me a little more detail
13  about what you received in September?  You mentioned
14  that there was, I guess, a confidentiality
15  agreement?
16     A.   Yes.
17     Q.   And were there other documents that you
18  received in September?
19     A.   The only other thing I recall having
20  received in September was the Synovate survey.
21     Q.   And your communications in September were
22  with Mr. Caputo?
23     A.   Yes.
24     Q.   Any others?
25     A.   No.
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1     Q.   It's been a while, but if we could go back
2  to page 27, onto the next sentence, which is the
3  last full sentence on that page:  "ECM personnel
4  were asked to identify by name a representative of
5  customer organizations who was involved in the
6  purchase of materials for the manufacture of plastic
7  and likely to be most knowledgeable about the
8  manufacturing process."
9          Did I read that correctly?



10     A.   Pretty much, yes.
11     Q.   Did I read it material -- I may have
12  misspoken -- materially incorrectly in any way?
13     A.   No.  It's just you inserted "about" rather
14  than "of," but not a problem.
15     Q.   My apologies.
16          Who were the ECM personnel you referred to?
17     A.   I believe Mr. Sinclair.
18     Q.   Anyone else?
19     A.   It was my understanding that either he did
20  it himself or someone in his organization did it,
21  but I wouldn't know who those other people were.
22     Q.   And are there any communications with
23  Mr. Sinclair that you're aware of, related to the
24  identification of customer organizations, other than
25  the two communications we've been discussing?  One
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1  toward the end of last year and one in April of this
2  year?
3     A.   Well, I did have a conversation with
4  Mr. Sinclair in which the topic of survey of
5  manufacturers came up, and it was at that point that
6  I mentioned to him what I'd already talked to the
7  attorneys about, and that was it would be helpful to
8  have a more targeted list of names, and could he
9  help me with that.  And he said yeah, if we go down



10  that road -- that is, to do a manufacturer survey --
11  he could -- he could have that done.
12     Q.   And when was that conversation?
13     A.   January, maybe.
14     Q.   Okay.
15     A.   I can't recall.
16     Q.   Were there any other communications with
17  Mr. Sinclair?
18     A.   I think I had two telephone conversations
19  with Mr. Sinclair.
20     Q.   Two in addition to the one you just
21  mentioned or two including the one?
22     A.   Two including the one I just mentioned.
23     Q.   What was the other one regarding?
24     A.   I -- I said to the attorneys it would be
25  really helpful to me to have a somewhat better
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1  understanding of the product and the business, and
2  so could somebody do a tutorial for me?  And he
3  arranged a call, about a 20 minute call with
4  Mr. Sinclair, and he gave me a quick lesson on
5  biodegradability.
6     Q.   And why did you think that would be helpful
7  to you?
8     A.   Well, I -- I often find it useful to have
9  some understanding of the background in business of



10  the clients with whom I work.  I just thought it
11  would be of assistance to me in thinking about the
12  issues in the case.
13     Q.   To simplify things, putting together all of
14  your communications with Mr. Sinclair, were any
15  attorneys present on any of those telephone calls?
16     A.   Actually, I don't believe there were.
17     Q.   Again, putting together all of your
18  telephone calls with Mr. Sinclair, were there any
19  subjects discussed other than the identification of
20  customer organizations and background regarding the
21  business?
22     A.   No.  That -- as best as I recall, that was
23  the substance of the conversations.
24     Q.   Have you ever met Mr. Sinclair in person?
25     A.   I have not.
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1     Q.   Regarding who would participate in the
2  Manufacturers Pilot Study, why weren't selections
3  made randomly from ECM's customer list?
4     A.   I'm sorry.  They were.  Maybe I'm
5  misunderstanding your question.
6     Q.   Well, let me take a step back because I may
7  be misunderstanding what you've explained to me.
8          Do you have any idea how many customers ECM
9  has currently?



10     A.   I don't.  I assume that the list that I got
11  was a reasonably complete list, certainly of their
12  larger customers.  But I don't have any -- any other
13  understanding.
14     Q.   Why would smaller customers have been
15  excluded?
16     A.   It's not uncommon for a firm to maintain a
17  list of major customers, significant customers, and
18  not necessarily include the one-off customer.
19     Q.   The exclusion of smaller customers from the
20  Manufacturers Pilot Study would have the potential
21  to introduce bias into that study, wouldn't it?
22     A.   I don't know even know that there was more
23  customers beyond what was on the list.  It is very
24  common in designing survey research, particularly in
25  the business to business context, to base sample
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1  selection on the volume of business that one does.
2  And if you do that, then really small customers
3  would be a very small fraction of the -- of the
4  total volume of the customers.  But as I said, I
5  don't even know that the list that I had was in any
6  way incomplete.
7     Q.   Do you know how many customers have
8  purchased product from ECM over the last five years?
9     A.   I do not.



10     Q.   And you would give me the same answer if I
11  asked you for ten years?
12     A.   That's correct.
13     Q.   So you don't know one way or the other
14  whether the 200 you were provided is the entire list
15  or just a fraction of the list?
16     A.   I -- I -- it was represented to me as the
17  customer list.  I don't know any more about it than
18  that.
19     Q.   If it were not a complete customer list in
20  some regard, that would have the potential to
21  introduce bias, would it not?
22     A.   It -- certainly, it has the potential, but
23  again, as I said, to the extent that most of the
24  sales volume would be represented on the list that I
25  was given, the bias would not be great if it existed
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1  at all.
2     Q.   Why do you believe, if you do, that large
3  customers with substantial sales volume would have
4  the same interpretations of ECM's marketing claims
5  as small customers with lower sales volume?
6     A.   No, that's not what I said.  I believe I
7  simply said that in the context of business to
8  business survey research, it is customary to give
9  greater weight to respondents based on their sales



10  volume.  Very common -- you got a customer who does
11  50 percent of your business; you definitely want to
12  include that customer in your sample because they
13  represent 50 percent of your business.  You have
14  another customer who has done one purchase in ten
15  years.  You know, that customer is a trivial portion
16  of the whole business.  It's less important that
17  they get represented because they don't represent
18  much sales volume.  And typically, in business to
19  business research, we wait the responses of
20  individuals based on the sales volume their
21  organizations represent.
22     Q.   ECM not only provided the companies your
23  researchers would speak with or a subset --
24  withdrawn.
25          ECM not only provided the companies your
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1  researchers would speak with, but the specific
2  people; correct?
3     A.   That's correct.
4     Q.   That has the potential to introduce bias,
5  doesn't it?
6     A.   It -- it certainly could.  What I asked for
7  were the people who would be most knowledgeable
8  about the manufacturing and the production process
9  and the purchasing that was related to that.  I



10  would -- I would hope that that's what I got because
11  I think they are the people who are most relevant to
12  the topic that we were interested in.
13     Q.   ECM could have spoken with those persons
14  before they were surveyed; correct?
15     A.   I -- I -- because they're customers, I have
16  to believe at some point there had been some
17  discussion with somebody.  I don't know what
18  transpired with those customers, you know, after I
19  got the list and before we conducted the survey.
20     Q.   There was nothing in the pilot study design
21  that would have prevented that, was there?
22     A.   No.
23     Q.   You don't know, do you, that the persons
24  surveyed were actually the persons at the companies
25  involved in the purchase of the materials for the
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1  manufacturer of plastic and likely to be most
2  knowledgeable about the manufacturing process, do
3  you?
4     A.   No.  I accepted the representation about who
5  they were.
6     Q.   Do you consider this pilot study to have
7  been double blind?
8     A.   I do.
9     Q.   And why is that?



10     A.   The interviewers were not aware of who the
11  sponsors were, and the calls were all made to the
12  customers by a representative, an interviewer from
13  California Survey Research.  There was no
14  identification of ECM as the sponsor.
15     Q.   For purposes of this pilot study, the
16  persons involved with the purchasing of materials
17  for the manufacturer of plastic is more important,
18  isn't it, than whether or not he or she is the
19  person most knowledgeable about the manufacturing
20  process; correct?
21     A.   Well, I think you may be parsing too finely
22  because my understanding is that manufacturing is
23  very much involved in the purchase decision.  And in
24  fact, in many cases, the actual person involved in
25  purchasing -- say a purchasing agent -- knows
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1  virtually nothing about what's being purchased.
2  Their job is to execute the paperwork to make it
3  happen.
4          What you really want is the individual
5  that's the technical specifier.  And that's really
6  what I was interested in and what I talked to
7  Mr. Sinclair about.
8     Q.   Someone might be involved with the
9  purchasing decisions, but not be the decision maker;



10  right?
11     A.   That's very common in business to business
12  marketing, yes.
13     Q.   Let's look at what may be Exhibit 9.  In
14  fact, it is Exhibit 9, which is the Manufacturers
15  Pilot Study Screenshots.
16          (Plaintiff's Exhibit 9 was marked
17          for identification by the court
18          reporter and is attached hereto.)
19  BY MR. COHEN:
20     Q.   Question 1 asked survey respondents, "Are
21 you involved in the decisions of your organization
22 regarding the materials used in manufacturing
23 products or product packaging?"  And I think there's
24 a typo there.  Products or product packaging.
25          Have I read that correctly?
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1     A.   Yes.  Mm-hmm.
2     Q.   If the person answered affirmatively, they
3  were then asked Question 2; "Are any of those
4  materials plastic or components used for
5  manufacturing plastic?"  Correct?
6     A.   That's correct.
7     Q.   And then if the person answered
8  affirmatively, again, a subset of questions began;
9  correct?



10     A.   That's correct.
11     Q.   None of the screening questions ask whether
12  the person being surveyed is involved with the
13  purchase of materials for the manufacture of
14  plastic; correct?
15     A.   I don't use the term "purchase," and I don't
16  know how you're using the term "purchase" here, but
17  we do ask if they're involved in the decisions of
18  the association regarding materials used in
19  manufacturing products or product packaging.  I
20  think purchase would be subsumed within decisions.
21     Q.   Why didn't you use the word "purchase"?
22     A.   Because I thought it was subsumed within the
23  term "decisions."
24     Q.   You could have added the word "purchase";
25  correct?
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1     A.   Yeah.  I could have added a lot of words,
2  but it didn't seem to be necessary.
3     Q.   Your view is that this question is just as
4  effective with or without the word "purchase"?
5     A.   In my view it was, and in part because I had
6  asked that names be prescreened by people in the ECM
7  organization to identify people who would be
8  knowledgeable.
9     Q.   Thus, the reason that it's just as effective



10  with and without the word "purchase" is because the
11  persons being surveyed were prescreened by
12  Mr. Sinclair; correct?
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  Well, I don't know that he's
15  the one who prescreened them.  I got a list of
16  people who were represented to me as likely to be
17  the most knowledgeable about the manufacturing
18  processes and the materials that would go into it.
19  BY MR. COHEN:
20     Q.   Take Mr. Sinclair out of it.
21          The reason that the questions are just as
22  effective with and without the word "purchase" in
23  there is because ECM provided you with the
24  information regarding with whom you should speak?
25     A.   No.  And I've said this before.  Purchase is
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1  subsumed within decisions.  The way businesses make
2  decisions, there isn't a purchaser, in most cases.
3  There are multiple people involved in purchase.
4  There's often a technical specifier.  There's often
5  a financial decision maker.  There may be users.
6  There may be a whole host of individuals who are
7  involved in the decisions.  The -- and to say
8  "purchase" actually connotes that the individual
9  might actually be the one who writes the order form



10  and sends the check.  They may know nothing about
11  what they're buying.  They'd all be done by somebody
12  who understands the technical needs, the financial
13  needs of the organization.  So it's important to
14  talk about this in terms of the decisions, whether
15  or not they were the implementer of the purchase or
16  not.
17          I think "decisions" are a much more
18  appropriate term for what we were looking for here
19  than "purchase," which has a very specific
20  connotation in a business.
21     Q.   Let's talk about the word "decision."  Why
22  didn't you ask to speak with the person who made the
23  decision to purchase the ECM additive?
24     A.   Because if I had asked for the person who
25  purchases the ECM additive, I would have suggested
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1  that that's for whom the survey was being conducted.
2     Q.   And you believe the individuals who were
3  surveyed here didn't know for whom this was being
4  conducted?
5     A.   I don't know whether they knew or not.  We
6  tried very hard to ask questions in a very neutral
7  fashion that did not suggest, you know, which
8  particular firm we were doing research for.
9     Q.   Why didn't you ask to speak to the person at



10  the organization who made the decision to purchase
11  biodegradeable additives?
12     A.   That seemed -- that would have seemed to me
13  to be to be very specific, and again, could have
14  suggested, I suppose, that it was being done by a
15  particular company or small subset of companies.  It
16  seemed to me that this was a much more neutral way
17  of asking the question.
18     Q.   Was the Manufacturers Pilot Study conducted
19  by California Survey Research Services, or CSRS?
20     A.   Yes, it was.
21     Q.   Was CSRS paid to conduct the pilot study?
22     A.   They were.
23     Q.   Why is that not disclosed in your report?
24     A.   I don't know.  I -- I -- I have that
25  information.  It was done -- it was done fairly
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1  quickly, and it was just something that I added
2  quite late in the -- in the crafting of this report.
3     Q.   To clarify the record, the report was done
4  fairly quickly, or the pilot study was done fairly
5  quickly?
6     A.   Well, the pilot study was done fairly
7  quickly, and much of the report was done before the
8  pilot study was completed, so I had relatively
9  little time to add the results into the final draft.



10     Q.   How much was CSRS paid?
11     A.   My recollection is about $2,000.  The pilot
12  really was constructed in such a way that we agreed
13  they would do 20 hours worth of calling.  That would
14  be what constituted the pilot.  So as many
15  interviews as they could conduct in 20 hours was --
16  was the scope of their assignment.
17     Q.   Let me show you what's been marked as
18  Stewart 10, and I'll provide a copy to counsel.
19          (Plaintiff's Exhibit 10 was marked
20          for identification by the court
21          reporter and is attached hereto.)
22  BY MR. COHEN:
23     Q.   The formatting may be slightly different,
24  but this is a set of data collected from the pilot
25  study; correct?
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1     A.   That's correct.
2     Q.   The file was produced to Complaint Counsel
3  and labeled -- I'm going to read this slowly,
4  ma'am -- capital P, Partial, Manufacturers, capital
5  M, underscore data, underscore 5 dash 20 space 2XLS.
6          Who gave it that label?
7     A.   That was probably the label given by --
8  given to it by California Survey Research.
9     Q.   Was there a file number 1?



10     A.   There could have been an incomplete version
11  of this file.  I asked for reports of the results,
12  and so I think I may have gotten one that may have
13  had maybe the first four or five responses, and they
14  just tacked on the others as we completed
15  interviews.
16     Q.   Do you have a copy of the earlier file?
17     A.   I may.  I don't -- I don't recall.
18     Q.   If that was not produced to us, I assume
19  you'll be willing to produce that to us?
20     A.   I don't have any problem with that.
21     Q.   If we look at your report, page 27, the
22  sentence beginning with the very last two words on
23  the page --
24     A.   Mm-hmm.
25     Q.   -- it's really on page 28, but we'll start
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1  on page 27.  "Ten customer representatives
2  participated in a telephone interview carried out by
3  interviewers employed by California Survey Research
4  Services."
5          Have I read that correctly?
6     A.   You have.
7     Q.   Why does what's been marked as Stewart 10
8  contain data from only eight companies?
9     A.   I don't know.  They should carry -- there



10  should be ten.  Perhaps you got the wrong file, but
11  there were ten companies.
12     Q.   If you have access to those two additional
13  companies, I assume you'll provide that to us?
14     A.   Be happy to do it.
15     Q.   Is there anything else that Complaint
16  Counsel could do to get that information?
17     A.   I -- I'm certain that I can -- I can find
18  the other two responses.  It just looks like an
19  incomplete version of the data file.  So I'm certain
20  that there is a version of this that has the ten
21  customers in it.
22     Q.   Am I correct that looking at this data, 1,
23  where it's -- you know, take a look at the first
24  page.  1 means that the respondent answered yes, and
25  2 means that the respondent answered no.
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1     A.   That would be correct.
2     Q.   And if you look back at the screenshots to
3  take a look at the questions, Question 5 asks, "Is
4  biodegradability an important consideration in your
5  selection of the plastic materials and supplies used
6  in production and packaging in your organization?"
7  Have I read that correctly?
8     A.   You have.
9     Q.   The data in Exhibit 10 includes only one



10  response to that question; correct?
11     A.   What we have here includes only one response
12  to that question.  Again, it looks to me like this
13  is simply an incomplete file.
14     Q.   And you believe there's a more complete file
15  out there somewhere?
16     A.   I do.
17     Q.   And it would be possible to obtain that if
18  it hasn't been produced to Complaint Counsel?
19     A.   I'm certain of that.
20     Q.   You understand these eight survey
21  respondents to be ECM customers that purchased the
22  ECM additive; correct?
23     A.   That's correct.  Or representatives of the
24  organizations purchased.
25     Q.   Let me just back up to something that's
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1  probably self evident.
2          But with respect to Question 5A, where
3  there's only one response, in the event because
4  maybe I've missed it or because you haven't produced
5  it to us yet, you would agree with us that neither
6  the court nor Complaint Counsel can make reasonable
7  assessment of the results of Question 5A; correct?
8     A.   I absolutely agree.
9     Q.   Again, I think you just answered, but I'll



10  ask again.  You understand that these eight survey
11  respondents in the Manufacturers Pilot Study that
12  we're aware of are customers who purchased the ECM
13  additive; correct?
14     A.   They are representatives of customer
15  organizations, yes.
16     Q.   Why would a plastic productions manufacturer
17  purchase the ECM additive if that manufacturer was
18  not interested in making their products
19  biodegradeable?
20     A.   I don't know.
21     Q.   And you're not offering -- well, let's
22  actually go to Question 8.  Question 8 is "Does the
23  term biodegrade suggest or imply to you any amount
24  of time by which decomposition will occur?"
25          Did I read that correctly?
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1     A.   You did.
2     Q.   Now, if you'll return -- before we go
3  further, are you offering any opinions regarding the
4  responses you received to Question 8?
5     A.   Only in the most general form, and that is
6  that even amongst customer organizations, there is
7  variability in what the responses are, not
8  inconsistent with the variability we saw among the
9  end user customers.



10     Q.   Let's look at Question 6.  That question
11  asks "How would you define biodegradability?"
12  Correct?
13     A.   That's correct.
14     Q.   Let's take a look at the first answer.
15  "Using ASTM 6400" -- and then there's a "P" --
16  "Either that or ASTM D5511 P.  That's all."
17          Did I read that correctly?
18     A.   You did.
19     Q.   Do you have an understanding as to what ASTM
20  6400 refers to?
21     A.   Not in detail.  It's apparently a standard,
22  but I don't -- I'm not familiar with the standard.
23     Q.   And I understand that it isn't your area of
24  expertise --
25     A.   Yeah.
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1     Q.   -- but I'm going to ask you to assume that
2  it refers to ASTM P6400, which is a test that's
3  sometimes used to assess biodegradability.  And I'm
4  going to further ask you to assume that it's a test
5  that's run for less than a year.
6          Do you understand those assumptions?
7     A.   I do.
8     Q.   What does ASTM D5511 refer to?
9     A.   Again, it's a standard, but again, I -- it's



10  beyond my expertise.
11     Q.   Again, I'll ask you to assume that ASTM
12  D5511 is a test that is sometimes used to assess
13  biodegradability, and further assume that it's a
14  test that's run for considerably less than a year.
15  Do you understand those assumptions?
16     A.   I do.
17     Q.   Given those assumptions, it would be fair,
18  wouldn't it, to consider this person's response to
19  be one that understands biodegradation is something
20  that happens in less than a year?
21     A.   If the standards are what you represent,
22  yes, I would agree.
23     Q.   Let's look at the second response, the
24  ability to make materials dissolve within a year.
25  Is it fair to consider this person's response to be
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1  one that understands biodegradation is something
2  that happens in less than a year?
3     A.   I would agree with that.
4     Q.   Let's look at the next to last response on
5  the page, something that would break down, according
6  to ASTM 6400 standards.  Did I read that correctly?
7     A.   You did.
8     Q.   I'll again ask you to assume that ASTM D6400
9  is a test that is sometimes used to assess



10  biodegradability, and further ask you to assume that
11  it's a test that's run for less than a year.  Given
12  those assumptions, it would be fair, wouldn't it, to
13  consider this person's response to be one that
14  understands biodegradation is something that happens
15  in less than a year?
16     A.   Again, if the standard is as you represented
17  it, I think that's a reasonable interpretation.
18     Q.   And there's another person who responded --
19  I think it's toward the middle, fourth from the
20  bottom -- that the product will be completely
21  decomposed within one to three years.  Have I read
22  that correctly?
23     A.   You have.
24     Q.   So out of the eight, three could be
25  characterized, based on assumptions that I've given
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1  you, as giving timeframes of a year or less, and the
2  fourth gave one to three years; correct?
3     A.   That's fair.  Yes.
4     Q.   Why didn't you ask ECM's customers how they
5  understood ECM's claim that its additive renders
6  plastic 100 percent biodegradeable?
7     A.   Because I wasn't attempting to test ECM's
8  claims.  I was, again, as in the consumer survey,
9  attempting to test what the understanding of these



10  respondents was of what biodegradability means.
11     Q.   You may have just told me this, but you are
12  not offering any opinion then regarding how ECM's
13  customers understood ECM's claim that its additive
14  renders plastic 100 percent biodegradable, are you?
15     A.   That was not the purpose of the survey.
16     Q.   Why didn't you ask ECM's customers how they
17  understood ECM's claim that its additive renders
18  plastic biodegradeable within nine months to five
19  years, in most landfills?
20     A.   Because, again, I wasn't interested in
21  testing specific claims in this survey; I was
22  interested in understanding, gaining insight into
23  their general understanding of biodegradability as
24  it might relate to plastics.
25     Q.   You're not offering any opinion regarding
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1  how ECM's customers understood ECM's claim that its
2  additive renders plastics biodegradeable in nine
3  months to five years in most landfills?
4     A.   I am not.
5     Q.   Why didn't you ask ECM's customers how they
6  understood ECM's claim that its additive renders
7  plastic biodegradeable in some period greater than a
8  year?
9     A.   Again, this was not intended to test



10  specific claims of ECM.  It was intended to gain
11  insight into general understanding of
12  biodegradability, specifically within the content of
13  plastic and plastic products.
14     Q.   You're not offering any opinion regarding
15  how ECM's customers understood ECM's claim that its
16  additive renders plastics biodegradeable in some
17  period of time greater than a year, are you?
18     A.   I am not.
19     Q.   The pilot study was never rerun as a full
20  scale study, was it?
21     A.   It was not.
22     Q.   You were aware of what the pilot study
23  responses were before it was decided that the pilot
24  study would not be rerun as a full scale study;
25  correct?
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1     A.   I was.
2     Q.   Emord & Associates was aware of what the
3  pilot study survey responses were before it was
4  decided that the pilot study would not be rerun as a
5  full scale study; correct?
6     A.   Actually, I don't believe they were aware of
7  the specific results.  I had given them a brief
8  description, but I don't -- I don't think I had
9  shared the spreadsheet or the results with them



10  prior to our making a decision to not -- not to run
11  a full survey.
12     Q.   You had given them a description of the
13  results?
14     A.   Yes.
15     Q.   ECM was aware of what the pilot study
16  responses were before it was decided that the pilot
17  study would not be rerun as a full scale study;
18  correct?
19     A.   I don't believe that's correct either.  I
20  don't believe I shared any of the specific results,
21  other than a verbal description, which was largely
22  that there's a considerable degree of variability,
23  much as we found in the consumer survey, and it --
24  and that's, I believe, all that was communicated
25  prior to the decision not to run a larger survey.



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



58 (Pages 229 to 232)



229



1     Q.   Was that the same verbal description that
2  you provided to Emord & Associates?
3          MR. AWERBUCH:  Objection; that's
4  attorney-client privilege.
5          THE WITNESS:  Well, I mean, first of all, I
6  don't think I would have provided it to ECM
7  directly.  It would have all been through Emord.
8  BY MR. COHEN:
9     Q.   But Emord & Associates was provided with a



10  general description of the survey results, just not
11  the specific survey results; correct?
12     A.   Well --
13          MR. AWERBUCH:  Objection.
14          THE WITNESS:  -- they were provided with my
15  verbal description of what I thought the results
16  were revealing, which was that there was a lot of
17  diversity in the responses.  And whether they
18  communicated that to ECM, I don't know.  I just know
19  that there was a decision made not -- not to proceed
20  with the larger survey, and part of that decision
21  was simply we had run out of time.
22  BY MR. COHEN:
23     Q.   You don't remember the entire -- the details
24  in full of that communication, though, do you?
25          MR. AWERBUCH:  Objection; you don't have to
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1  answer that communication to us.
2          THE WITNESS:  Well, and I don't remember the
3  details of the communication.
4  BY MR. COHEN:
5     Q.   Why was the pilot study not rerun as a full
6  scale study?
7     A.   I don't know all of the reasons that may
8  have gone into it.  I do know that we were -- we
9  were getting very close to the deadline for when the



10  report was due.  And I -- and I indicated that I did
11  not think we could get a full blown survey done in
12  time to meet the deadline, as I understood it.
13  And -- and that was part of my communication to the
14  attorneys, that given what we had learned about the
15  amount of time it took to reach these respondents, I
16  estimated that it would -- we were going to run out
17  of time before we could complete a full blown
18  survey.
19     Q.   Well, how many respondents would you need to
20  contact before you could complete a full blown
21  survey?
22     A.   Well, I indicated that I would like to --
23  would like to have contacted as many as 25 percent
24  of the people on the list.  That would have been
25  about 50-plus people.
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1     Q.   And you'll have to remind me when the
2  dates -- when was the pilot study concluded?
3     A.   Late May, maybe even early June, I believe.
4     Q.   Does the absence of a shared understanding
5  among consumers about a particular fact mean that
6  deception cannot occur?
7     A.   I'm sorry?
8          MR. COHEN:  Ma'am, if you can just read that
9  back, please.



10          (The previous question was read back
11          by the court reporter as follows:
12              "QUESTION:  Does the absence of a
13          shared understanding among consumers
14          about a particular fact mean that
15          deception cannot occur?")
16          THE WITNESS:  Well, a deception can occur in
17  individual cases, so the question of whether
18  deception can occur is -- is yes, at least in the
19  individual case.  I'm struggling a little bit with
20  your question because it has, basically, a double
21  negative, the absence of a shared fact.  And I'm --
22  I don't know how to respond to that.
23  BY MR. COHEN:
24     Q.   It's only necessary that a legally relevant
25  minority of consumers share an understanding;
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1  correct?
2          MR. AWERBUCH:  Objection.
3          THE WITNESS:  That's my understanding, yes.
4  BY MR. COHEN:
5     Q.   So let's assume there are 250 million
6  American consumers.  And if you have a better
7  ballpark, I'd be happy to adopt your assumption.  Is
8  my assumption all right?
9     A.   Sure.



10     Q.   Assume that each of those consumers hold a
11  different understanding for a product to biodegrade.
12  So there are 250 million different understandings.
13  Do you understand that assumption?
14     A.   I do understand that.
15     Q.   Further assume that 20 percent, or 50
16  million of those consumers, understand that the time
17  it takes for a product to biodegrade is some quantum
18  of time one year or less.  Do you understand that
19  assumption?
20     A.   I understand.
21     Q.   Can those consumers in that 20 percent be
22  deceived?
23     A.   Well, it can be, but that fact alone doesn't
24  mean they have been deceived.
25     Q.   What additional facts are necessary to
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1  establish that they have been deceived?
2     A.   That the belief was created by actions or
3  inactions of the manufacturer or the marketer and
4  that the belief was material to some behavior or
5  purchase decision.
6     Q.   Imagine that there's -- stick with the same
7  hypothetical.  Imagine that there's a hundred
8  marketers and they are all, in some minor way,
9  contributing to the false belief that's at issue



10  here.  Is that sufficient for liability of any one
11  of those marketers?
12     A.   I would -- I would need to know a great deal
13  more than you've indicated.  I'd need to know what
14  those marketers were doing, whether if what they're
15  doing is actually having an impact on consumers,
16  what other sources of information may be available.
17  You know, a major source of information about
18  biodegradability is actually the government, so I'd
19  like to have some understanding of the degree of
20  which their actions may be dominated by government
21  communications or the -- or the -- or the media
22  generally.  So I, you know, I -- I can't answer that
23  question in the abstract.
24     Q.   Let's go back to something we discussed
25  earlier in the day.  Let's assume that one of the
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1  marketers is capitalizing on consumers' false
2  beliefs with respect to biodegradation times, and
3  furthermore assume that that particular marketer is
4  doing so intentionally.  Would that be sufficient
5  for a finding of liability under the FTC Act?
6     A.   I -- you'll have to -- and we discussed this
7  earlier today.  You'll have to explain to me what
8  you mean by "capitalize."
9     Q.   Imagine that the marketer is aware that



10  consumers misunderstand what the word biodegradeable
11  means and the marketer knowingly undertakes a
12  campaign that they understand will mislead
13  consumers.  Is that sufficient for FTC Act
14  liability?
15     A.   Again, it could be, but it depends on --
16  depends on a lot of other, a lot of other facts.
17     Q.   So it might not be the case?
18     A.   It might not be the case.
19     Q.   Does the fact that some proportion of
20  consumers are skeptical of a claim mean that
21  deception can occur?
22     A.   Deception could occur.  Not everybody may be
23  skeptical, but to the extent that people discount a
24  claim and don't use it for decision making, for
25  those individuals it would not be material, so
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1  deception would not occur, but it certainly could be
2  the case that there certainly are consumers who are
3  not skeptical.
4     Q.   It's the case, isn't it, that sometimes when
5  consumers are surveyed, consumers who answer "I
6  don't know" to a question might have a view, but
7  just not one that the survey respondent feels
8  sufficiently certain to share?
9     A.   I guess.  I think we discussed that this



10  morning.  That is certainly the case.
11     Q.   Researchers might be able to learn that
12  respondent's view by probing or encouraging a
13  respondent to share his or her view; correct?
14     A.   That's precisely why we used a personal
15  interview on the telephone, was that we could
16  encourage those respondents to offer their opinions.
17     Q.   And there actually could be a lot of reasons
18  why a consumer doesn't feel sufficiently certain to
19  share his or her view on the first inquiry; correct?
20     A.   That's correct.
21     Q.   We don't need to go through them all, but
22  one might be the prospect of embarrassment if they
23  got it wrong?
24     A.   That's a possibility.
25     Q.   All right.  Just quickly 'cause you're an
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1  expert in this area, are there other possibilities
2  that come up frequently?
3     A.   Maybe embarrassment.  May just be, you know,
4  an individual has a certain tolerance or lack of
5  tolerance or certainty or uncertainty.  They just
6  want to be sure before they offer an opinion.  There
7  could be -- there could be some social buttons,
8  desirability component that, you know, they don't
9  want to answer a question because they think it



10  reflects negatively on them or positively on them.
11  So there's a number of reasons.
12     Q.   One thing that struck me as particularly
13  interesting is that different people have different
14  understanding or beliefs as to how certain they need
15  to be before they feel comfortable answering a
16  question.
17     A.   Yes, that's correct.
18          And I'm going to stop you because I need to
19  take a break.
20          MR. COHEN:  That's okay.
21          (Recess)
22  BY MR. COHEN:
23     Q.   We were discussing the potential prospects
24  for embarrassment in the context of survey research.
25     A.   Or reasons why people may be reluctant to
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1  give responses and say "I don't know."
2     Q.   Very fair.
3          Is the prospect -- but the prospect for
4  embarrassment would be one such reason?
5     A.   In -- in some cases, yes, that's true.
6     Q.   Is the prospect for embarrassment greater in
7  an in-person interview like a mall intercept
8  interview or in a telephone interview with a live
9  interviewer?



10     A.   It would probably be greater with a live
11  interviewer in a mall.
12     Q.   Is the prospect greater for embarrassment in
13  a telephone interview with a live interviewer or in
14  an online survey?
15     A.   In most cases it would be greater, although
16  not large in the case of a telephone survey.
17     Q.   If a number of people have views as to the
18  correct answer to a question, but not complete
19  confidence, one would expect them to be more likely
20  to answer "I don't know" in a telephone survey with
21  a live interviewer than in an online survey;
22  correct?
23     A.   I need you to read that back.
24          (The previous question was read back
25          by the court reporter as follows:
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1              "QUESTION:  If a number of people
2          have views as to the correct answer
3          to a question, but not complete
4          confidence, one would expect them to
5          be more likely to answer 'I don't
6          know' in a telephone survey with a
7          live interviewer than in an online
8          survey; correct?")
9          THE WITNESS:  No, I wouldn't agree with



10  that.
11  BY MR. COHEN:
12     Q.   Why not?
13     A.   Just as embarrassment could work in the
14  direction of people not wanting to respond because
15  they may be wrong, it could also work in the
16  direction of people being embarrassed because they
17  can't give an answer.  And, you know, the fact that
18  there is a live person, there is actually a
19  motivator for people to respond.  So I -- I wouldn't
20  say that they're greater, that one is greater than
21  the other in -- in that particular context.
22     Q.   Assume that some portion of people who
23  answer "I don't know" when asked about a
24  biodegradation time, regardless of the motive method
25  of survey, actually have a view as to the correct
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1  answer.  Do you understand that assumption?
2     A.   I think -- I mean, there's an assumption
3  here that there is a correct answer.
4     Q.   No, I'll withdraw the question and I'll
5  repeat it because I don't mean to suggest that there
6  is a correct answer.  I'm merely meaning to suggest
7  that the person may think there's a correct answer.
8     A.   Fair enough.
9     Q.   Assume that some portion of people who



10  answer "I don't know" when asked about
11  biodegradation time actually have a view as to the
12  correct answer; do you understand that assumption?
13     A.   I do.
14     Q.   Given that assumption, do you have any
15  reason to believe that those people, as a group, are
16  demographically different from people who gave
17  responses other than "I don't know"?
18     A.   It is -- it is conceivable that they may be
19  different in terms of their perceived self
20  efficacy -- that is, their sense of personal control
21  and personal knowledge of the world, and generally,
22  we find that people who are stronger in self
23  efficacy tend to be people with more resources, more
24  highly educated, higher incomes.  So that in that
25  way, there may be a link between demographics and
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1  the tendency to say "I don't know."
2     Q.   I don't mean to be flip, but how confident
3  are you in that response?
4     A.   I think I'm pretty confident in that
5  response.
6     Q.   Given the assumption that I asked you to
7  make, do you have any reason to believe that people
8  who answer "I don't know" as a group would have a
9  different distribution of views than people who



10  express their views immediately?
11     A.   No.  There's literature on the "I don't
12  know" response, and that literature generally finds
13  that you don't really change the distribution of
14  responses substantially based on, kind of, forcing
15  people not to have -- not to use "I don't know."  So
16  we'd have fewer people who make the response.
17     Q.   Assume that some portion of people who
18  answer equivocally when asked about biodegradation
19  time actually have a view as to the correct answer.
20  Do you understand that assumption?
21     A.   Again, they have a view that they know the
22  correct answer?
23     Q.   That's correct.
24     A.   Okay.  Yes.
25     Q.   I'm not saying there is a correct answer.
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1     A.   Okay.
2     Q.   I'm saying that they're answering
3  equivocally.  They're saying, "It depends.  I'm not
4  entirely sure."  Something along those lines.  An
5  equivocal answer.  Assume that some portion of
6  people who answer equivocally, when asked about
7  biodegradation time, actually have a view as to the
8  correct answer.  Do you understand that assumption?
9     A.   When you say "answer equivocally," what do



10  you mean?
11     Q.   Let me withdraw the question and say -- let
12  me -- I'll withdraw the question because I think
13  you're raising a fair objection.  Let me ask you
14  something else.
15          What's a protest response?
16     A.   A protest response can take one of two
17  forms.  One is a protest to being involved in a
18  survey -- that is, so, you know, I don't like being
19  interrupted in trying to get my contact -- my
20  content on Google Survey, so I respond by saying get
21  out of here.  That's a protest.
22          Another protest response would be one that
23  is offered as -- more as a substantive opinion.  You
24  know, I -- you know, I want to protest my view that
25  all products should be biodegradeable or, you know,
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1  no products are biodegradeable, where people
2  actually have a point of view that they're trying to
3  express.
4     Q.   In fairness, the first example you gave was
5  an example involving the Internet, and I don't think
6  that's an unfair example, but isn't it also a
7  protest response if someone gets a call from a
8  telephone researcher and hangs up the phone?
9     A.   Sure.  I would agree that they don't like



10  being interrupted.
11     Q.   Assume that some portion of people who give
12  a protest response when asked about biodegradation
13  time actually have a view as to a correct answer;
14  they just don't want to give it because they don't
15  like being interrupted.  Do you understand that
16  assumption?
17     A.   I do.
18     Q.   Given that assumption, do you have any
19  reason to believe that these people, as a group, are
20  demographically different from people who gave
21  responses?
22     A.   They may be different demographically.  I
23  think it would depend on what the nature of the
24  survey was.  Some people are particularly more
25  educated people, more high -- people with higher
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1  incomes are less likely to want to respond to
2  surveys because they consider it an imposition on
3  their time.  But by the same token, we find that at
4  the other end of the income distribution there's
5  also a reluctance of people to participate.
6          So in some ways the -- the demographics kind
7  of wash out.
8     Q.   So the answer to my question is no?
9     A.   Well, it's a more subtle answer than that.



10  There are demographic factors at work, but because
11  there are multiple factors at work there's a
12  canceling effect that tends to occur in the
13  aggregate.
14     Q.   Understood.
15          So I think I understand.  There may be some
16  demographic differences, but there are enough
17  demographic differences that they -- and such
18  demographic differences that they're offsetting, so
19  there's no net effect?
20     A.   That's correct.
21     Q.   Given the assumption that I've asked you to
22  make, do you have any reason to believe that such
23  people providing protest responses as a group would
24  have a different distribution of views than people
25  who express their views immediately?
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1     A.   I -- I don't know one way or the other.
2  Again, I think it would depend on the issue.
3     Q.   And you're not giving an issue about that in
4  this matter, are you?
5     A.   I'm not.
6     Q.   In what respect, if any, is the population
7  in Professor Frederick's survey not properly chosen
8  and defined?
9     A.   First of all, we don't know what the



10  population is.  So without a definition of the
11  population, it's very difficult to know whether it
12  has been chosen properly.
13     Q.   Is it not properly chosen and defined for
14  any other reasons?
15     A.   Well, it's just not defined.  It's not clear
16  who is in the population.  So we start with an ill
17  defined population, and then we can move to the
18  sampling frame, and it's not clear the sampling
19  frame is representative of that undefined
20  population.
21          So it's a -- you know, it's just a problem
22  that builds on itself.  I mean, if you can't define
23  the population, you can't know whether the sample
24  represents that population.  If you don't know what
25  the sampling frame is, you can't determine whether
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1  the sample is representative of the population, and
2  you sure can't tell anything if the sampling -- if
3  the unknown sampling frame reflects an ill defined
4  population.
5     Q.   Assume that Professor Frederick's chosen
6  defined population is American consumers.  What, if
7  anything, would be problematic with that definition?
8     A.   Well, there's nothing wrong with that
9  definition of the population.  Now the problem



10  becomes one of the sampling frame.
11     Q.   Okay.  We'll move to the sampling frame in a
12  moment.  We'll move to the sampling frame now.
13          In what respect, if any, is the sample
14  chosen in Professor Frederick's study not
15  representative of the population of American
16  consumers?
17     A.   It is -- it is selected based on people's
18  presence at a particular web -- at a small number of
19  specific websites that -- that are not
20  representative of even people who traffic the
21  Internet.  That's the primary reason.
22     Q.   Are there other reasons?
23     A.   They -- they are not representative because
24  they have been intercepted, largely against their
25  will, which is atypical of the typical survey
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1  research situation.  It is -- they are not
2  representative in the sense that they are -- they
3  may not be, as I indicated in my report, they may
4  not be who they represent themselves to be.  We have
5  no way of knowing who these people are.  That's what
6  makes them nonrepresentative.
7     Q.   Are there any other objections related to
8  the representativeness of Professor Frederick's
9  sample or to Google Consumer Surveys that you have



10  not mentioned in your report?
11     A.   I don't believe so.
12     Q.   You did mention that one issue with the
13  representativeness of the Google Consumer Surveys
14  sample is that people are being, in effect, surveyed
15  against their will; did I understand that correctly?
16     A.   That's correct.
17     Q.   How is that different from someone who gets
18  a telephone call that maybe they don't want to
19  receive?
20     A.   It's -- it's different in the sense that in
21  order for an individual to access content that
22  they're interested in, they have to perform some
23  action.  So this interferes with a motivated
24  behavior in which they're engaged.  The telephone
25  call, they may not want to participate, they may
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1  just want to hang up, but it doesn't interrupt
2  their -- their -- their goal driven behavior.
3  They're not trying to accomplish something else.
4  Yeah, it's interruption, but sorry, I don't have
5  time.  You hang up.  It doesn't interfere with a
6  more goal driven behavior, which is what happens
7  with Google Survey.
8     Q.   Is there any literature that you're aware
9  of, that indicates that the interference with the



10  sort of goal driven behavior that Google Consumer
11  Surveys capitalizes on results in biased results?
12     A.   As I think I indicated earlier, Google
13  Surveys has been around for a very short period of
14  time, so there's very little literature that speaks
15  to the validity or the biases that may be present,
16  beyond what we've talked about earlier.
17     Q.   My question was specific to not -- Google
18  Consumer Surveys is an example, but is there
19  literature, more generally -- it could be from 50
20  years ago -- that talks about the fact that the
21  nature of a survey is such that interferes with some
22  form of minor goal driven behavior, means that the
23  results that that survey produces are likely to be
24  skewed or inaccurate in some way?
25     A.   I'm sure there is.  I can't identify it as I
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1  sit here this afternoon.
2     Q.   Assume that the sample Professor Frederick
3  chose is imperfectly representative but still more
4  representative than the sample you chose in your
5  consumer study.  Given that assumption, would you
6  contend that Professor Frederick had failed to
7  choose a sample adequately representative of the
8  population?
9     A.   Well, first of all, I just reject the



10  premise.  It is not a sample that is more
11  representative than the one I chose.  So I mean,
12  you're basically asking me to assume something
13  that's factually incorrect.  But if I make the
14  assumption, then -- then clearly, the answer has to
15  be yes.  I mean, you're asking me, you know, is
16  black black?  Well, of course black is black, you
17  know.  But if I'm looking at a white piece of paper
18  and you say, "That's black.  Assume that that's
19  black.  Is it black?", you know, under that
20  assumption I have to say yes, but it's -- you know,
21  it -- it's not an accurate representation of the
22  facts.
23     Q.   In what respect, if any, was the data
24  gathered in Professor Frederick's studies not
25  accurately reported?
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1     A.   He doesn't code -- again, we've been through
2  this.  He doesn't code almost 40 percent of the
3  responses, including responses that are clearly
4  plausible responses.  He transforms data in ways
5  that makes it very unrepresentative of what the
6  individual actually said.
7     Q.   You're not contending that Professor
8  Frederick falsified data, are you?
9     A.   No.  I'm saying he -- I'm not saying he



10  invented the data, made up the data.  I'm simply
11  saying the way he treated the data was highly
12  unusual, highly selective, and does not adequately
13  represent what the data actually show.
14     Q.   You're not contending that the data received
15  from Google Consumer Surveys shows one thing, but
16  Professor Frederick reported it as something else,
17  are you?
18     A.   Yes, actually, I am.
19     Q.   In what respect are you making that
20  contention?
21     A.   Well, when he -- when he reports percentages
22  and he doesn't include in the denominator responses
23  that he did not code, and those responses are
24  40 percent of the sample, he's basically inflating
25  percentages.  And that's -- that's an inaccurate
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1  presentation of the data.
2     Q.   That strikes me as a dispute with his
3  statistical methodology, not an issue of accurate
4  reporting of the data.
5     A.   No.  That's a problem with accurate
6  reporting of the data.  Statistics are summary of
7  the data.  And to the extent that he misreports,
8  misuses statistics, he is not being accurate.
9     Q.   What's the basis for your belief, if you



10  have one, that Google Consumer Surveys does not
11  accurately report the data it collects?
12     A.   I didn't say that it does not accurately
13  report the data it collects.  What I said was he did
14  not accurately report the data because of the way he
15  treats it.
16     Q.   You don't contend then that Google Consumer
17  Surveys does not accurately report the data it
18  collects?
19     A.   I have no way of knowing one way or the
20  other, and that that was not my opinion.  My opinion
21  was the data are not accurately reported by
22  Dr. Frederick.  And I've given you the reason for
23  that.  He ignores a very substantial amount of data
24  that includes highly plausible responses.  He
25  transforms the data in ways that are inappropriate.
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1     Q.   In what respect, other than what you've
2  already told me, did Professor Frederick not analyze
3  the data he collected in accordance with accepted
4  statistical principles?
5     A.   I've given you the reasons.
6     Q.   What statistical principle or principles did
7  Professor Frederick violate?
8     A.   One, he does not base his statistics on all
9  of the available data.  Almost 40 percent of the



10  responses are ignored in the computations that he's
11  made.  He's also transformed data in ways that are
12  non representative of what the data actually
13  indicate.  And if you look at what he has done in
14  terms of coding, he doesn't even follow his own
15  rules consistently, in many cases.
16     Q.   Can you quantify "in many cases"?
17     A.   I have not attempted to do a specific count.
18  We have -- I have only had the data in a -- in a
19  reasonably manageable analyzable form since late on
20  Friday, I believe, so I haven't been able to
21  quantify it.
22     Q.   You would agree, though, that there is some
23  number where inconsistent analysis of the data
24  between, let's say, coders is too insubstantial,
25  given the volume of data, to affect the results?
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1          MR. AWERBUCH:  Objection.
2          THE WITNESS:  I don't know what results
3  we're talking about.  I mean, I -- the data are so
4  poorly organized and so poorly analyzed that I -- I
5  don't know how to talk about an insubstantial
6  problem.  I mean, it's like -- it's like saying I've
7  got a barrel of rotten apples; might there be one
8  that's not rotten somewhere in the barrel?
9  Possibly, but there's so much that's rotten that you



10  would have difficulty finding it.  And so there --
11  you know, there's this little trivial problem that's
12  insubstantial, but all the rest are okay.
13          That's not the case with this data.  It's
14  fundamentally flawed data.  And you can't pick one
15  little problem and say, well, it didn't happen very
16  much, because it's not one little problem; it's
17  multiple problems that make this data completely
18  useless.
19  BY MR. COHEN:
20     Q.   Let's mark -- let me just be clear.
21          You've identified, I believe, three
22  statistical principles that Professor Frederick did
23  not follow.  Are there others?
24     A.   That's -- those are the ones that occur to
25  me this afternoon.
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1          MR. COHEN:  Let's mark Professor Frederick's
2  report as Stewart 11, unless I lost track.
3          (Plaintiff's Exhibit 11 was marked
4          for identification by the court
5          reporter and is attached hereto.)
6     Q.   Which questions, if any, do you contend are
7  unclear enough to render them invalid?  And you'll
8  note that in Appendix A there's a list of all of the
9  questions.



10     A.   Well, I'm not sure that I follow your
11  questioning here in the context of what we were just
12  talking about, so you need to help me.  Are we
13  talking about analysis, or are we talking about the
14  questions?
15     Q.   I won't help you.  We're talking about the
16  questions.
17          The reason that I'm asking is that your
18  report says Professor Frederick's questions are
19  unclear, but it doesn't identify any specific
20  questions.  So now I would like you to identify the
21  specific questions that are unclear.
22     A.   Okay.  All the questions are unclear to the
23  extent that they are interpreted, as he does, to be
24  evidence of fact.  These -- to ask people -- in
25  contrast to what I did, where I was asking people
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1  for opinions and -- and not a statement of fact,
2  what he is doing is asking questions that he is then
3  transcribing into a statement of fact.  And I -- I
4  genuinely believe that if people had been asked,
5  like, Question 1A, "If a package is labeled
6  biodegradeable, how long will it take to
7  decompose?", okay, and were then given a whole
8  variety of qualifiers or caveats, you would get very
9  different responses.



10          So, for example, if you were to say if a
11  package -- or let's -- let's be more specific.  If a
12  piece of paper or the package of a ream of paper is
13  labeled biodegradeable, how long will it take to
14  decompose?  If a bicycle is labeled biodegradeable,
15  how long will it take to decompose?  If a package is
16  labeled biodegradeable and it were put in your
17  backyard, how long would it take to decompose?  If
18  it were biodegradeable and it were put into a
19  landfill, how long would it take to decompose?  The
20  results of my survey show that quite a number of
21  respondents have a clear understanding that there is
22  no definitive answer to these types of questions,
23  absent a variety of qualifiers.
24          And so to the extent that these things are
25  asked without qualification, they're really --
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1  they're really unclear.
2     Q.   If I understand you correctly, all of
3  Professor Frederick's questions are unclear for the
4  reason you just articulated.  Are there any -- are
5  they all unclear, or are any specific questions
6  unclear for any other reasons?
7     A.   Well, again, I think when you have a
8  question like Federal regulators should not permit a
9  product to be labeled biodegradable unless it



10  biodegrades within this time period, and then people
11  were asked for a time period, you know, without --
12  without qualifiers, I don't know how people can give
13  you a reasonable response to that.
14     Q.   And what was the sort -- what would be the
15  sort of qualifier that you're looking for there?
16     A.   The qualifiers might include the type of
17  material, the context in which it biodegrades --
18  very similar to the other questions.  I mean,
19  there's simply no context put around this, coupled
20  with the fact that Federal regulators should not
21  permit -- I mean, what does that -- what does that
22  mean?  Which Federal regulators?  What does it mean
23  "should not permit"?  You know, does it mean that if
24  something is actually superior in terms of its
25  biodegradability, that a marketer should be
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1  forbidden from -- from communicating that point of
2  superiority?  I mean, there's -- there's -- there's
3  no effort here to capture competitive advantage or
4  differences among products.  It's asked all in the
5  abstract, as though something is biodegradeable or
6  it's not when we know that there are degrees of
7  biodegradability that are not reflected in the
8  survey.
9     Q.   So if I understand you correctly, there are



10  the problems you just articulated with 2A, and then
11  there's the problem with all of the questions
12  regarding the lack of qualifiers.
13          Are there other questions that are unclear,
14  for various reasons?
15     A.   Well, again, I think you're asking people
16  for very specific information, factual information,
17  that -- that most people are just unlikely to know.
18  So you show people a label and you say, "If you saw
19  this on a water bottle, how long would it take to
20  decompose?"
21     Q.   Is that a reason for the question being
22  unclear or just a different type of problem with the
23  question?
24     A.   Well, it's -- it's unclear.  Again, it
25  doesn't include appropriate caveats, qualifiers.
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1  And coupled with that, there's no reason to believe
2  that whatever the response that the respondent
3  gives, it has any basis in fact or in information.
4  So as I did in my survey, you can ask their opinion,
5  but it really is not a statement of fact.
6     Q.   Are there other reasons or specific
7  questions why you -- are there other specific
8  questions that you believe are unclear or other
9  reasons why you believe that all of the questions



10  are unclear?
11     A.   Most of my problems are related to what I've
12  already articulated, and that's simply that
13  there's -- there's simply inadequate information to
14  provide a basis for an answer in most of these
15  cases, even if the individual had an answer that was
16  based on fact.  And being as the results of my
17  survey clearly indicate, many people are aware that
18  there are qualifiers, there are caveats, that if
19  they're provided, you know, influence their
20  response.
21     Q.   Which, if any, of Professor Frederick's
22  questions do you contend are leading?
23     A.   I may not have a complete catalog, but I
24  believe 2A, 2B, 2C, 2D, 2E, the answer to the
25  question is really kind of embedded in the -- in the
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1  question.  There's an assumption here that, you
2  know, people should not be allowed to -- or
3  marketers should not be allowed to mislead.  So
4  there's a -- there's a premise here, you know, that
5  sets -- sets these things up as is it misleading --
6  well, it might not be misleading, but you've got a
7  question that sort of starts with, you know, I
8  consider it misleading if it failed to fully degrade
9  within this amount of time.  You know, that is



10  suggesting wrongdoing.  It's implanting an idea in
11  people's heads that I think is simply inappropriate.
12     Q.   Are there others?
13     A.   I believe that 15A, 15B are certainly
14  leading 'cause of what they suggest to the
15  respondent is they ought to simply do some
16  multiplication to arrive at an answer.
17     Q.   And are there others?  I see you're at the
18  end.
19     A.   I am at the end.
20     Q.   So there are no others?
21     A.   Not that I can identify.
22     Q.   Did the respondents in Professor
23  Frederick's -- strike that.
24          In what respect, if any, was Professor
25  Frederick's study not conducted by qualified
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1  persons, following proper interview procedures?
2     A.   It was not double blind.  He was using --
3  apparently, was using students to -- to do coding.
4  You know, these were not trained professional market
5  researchers.  And -- and very clearly, as we've
6  discussed, there were problems with -- with
7  sampling.  I mean, there -- there were problems with
8  way that data were coded.  I mean, these were all at
9  variance with accepted, you know, research methods.



10     Q.   Qualified persons following proper interview
11  procedures isn't really a metric that applies to
12  Internet surveys, is it?
13     A.   But it is.  I mean, you still have -- you
14  have an automated interview, but to the extent that
15  you're using Google Survey and it's not really a
16  survey, it's a pay wall, that's not accepted
17  procedures.  And as I've indicated earlier, Google
18  Survey, in my view, is not a market -- professional
19  market research firm, so they -- you know, they're
20  not qualified, by any stretch of the imagination.
21  Maybe they will be in ten years, but they're not
22  qualified by any stretch of the imagination to be
23  engaged in survey research.  And, in fact, that's
24  not actually their purpose in setting up Google
25  Survey anyway; it's simply a way to monitor content
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1  on the web.
2     Q.   Did the respondents in Professor Frederick's
3  survey know who sponsored his survey?
4     A.   Not to my knowledge.
5     Q.   Did Google Consumer Surveys know who
6  sponsored Professor Frederick's surveys?
7     A.   Not to my knowledge.
8     Q.   And the survey is double blind in that
9  regard, isn't it?



10     A.   No, it's -- it's not double blind because
11  you had people who were engaged in the coding, which
12  is part of the analysis and part of making ready the
13  data, who were very much aware of the purpose and
14  sponsor of the research.
15     Q.   But the respondents and the data collector
16  were not aware of the purpose of the research, were
17  they?
18     A.   Well, I would submit that the person doing
19  the coding is actually a part of the data collector.
20  There's a term that we use called "making data," and
21  when you're coding, what you're really doing is
22  making data.  And so that's a part of the -- of
23  the -- that's a part of the data collection process.
24  And to the extent that your coders are not blind to
25  the sponsor and the purpose of the research, you



ECM Opp to CC Mot to Compel 
RX-A:1











Stewart, Ph.D.
ECM BioFilms, Inc., et al. 7/1/2014



(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.



66 (Pages 261 to 264)



261



1  know, it -- it's not -- it's not double blind.
2     Q.   What evidence did you have -- do you have,
3  if any, that the coders who worked for Professor
4  Frederick made errors?
5     A.   I did spot some cases where rules did not
6  appear to be followed appropriately.  And -- and it
7  also appears to me that decisions about how certain
8  things were to be coded -- are not coded -- were
9  really problematic.  As we talked about before, when



10  you're not coding almost 40 percent of all the
11  responses, that's -- that's a problem, and a trained
12  coder would have identified that as a problem.  And
13  at minimum, those data would have been coded, but
14  they were not.
15     Q.   At the first part of your answer, you said
16  you'd spotted errors.  Can you identify any in
17  particular?
18     A.   I'm not going to be able to find them out of
19  29,000 records as I sit here this afternoon, but
20  there were cases where nonnumeric data was, in fact,
21  given a numeric code, there were cases where numeric
22  data was coded inconsistently.  And so there --
23  there -- there are -- there are some errors in the
24  data.
25     Q.   Are you offering any opinions in this case
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1  regarding the data coded in Professor Frederick's
2  studies relative to the data that was not coded,
3  other than the opinions your report contains?
4     A.   I think my opinions in my report are pretty
5  consistent, that the -- I would simply elaborate
6  that any statistics that are computed based on the
7  data, that ignores the uncoded responses is a
8  misrepresentation of the data.  I think I say that
9  in my report.  I just want to be sure that I'm on



10  the record as making that clear.
11     Q.   You understand that in his initial report
12  Professor Frederick did not code data in which the
13  survey respondent provided a numeric response but
14  not a unit of time; correct?
15     A.   That's what I understand, although I think
16  there are some examples where that was done.
17     Q.   You understand that that's the rule that, at
18  least, he was attempting to implement?
19     A.   I do understand that.  Yes.
20     Q.   What understanding do you have if any,
21  regarding the number of responses that Professor
22  Frederick did not code because the survey responded
23  provided a numeric response, but not a unit of time?
24     A.   As I sit here today, I don't know a number.
25     Q.   You're not offering an opinion, are you,
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1  regarding whether as groups, people who respond to
2  questions asking for estimated biodegradation times
3  and respond with only a number hold different views
4  regarding biodegradation times than those who
5  respond with a number plus a unit of time; correct?
6     A.   I hadn't thought about it.  It would -- a
7  number alone without a unit of time would be
8  difficult to interpret.
9     Q.   So the answer to my question as to whether



10  you're offering an opinion is yes or no?
11     A.   Well, I think it's a part of the larger
12  opinion related to the problems with the coding of
13  the data.
14     Q.   Prior to my question, you hadn't considered
15  it?
16     A.   I hadn't considered that specific problem.
17  I mean, I certainly identified cases of that, but
18  I -- you know, the coding is such a mess and so
19  poorly done I had not tried to identify every
20  possible way it might -- it might be wrong.
21     Q.   And the specific question that I asked is
22  not something you addressed in your report, is it?
23     A.   I think that's correct.  Yes.
24     Q.   Let's focus on two categories of survey
25  response data that Professor Frederick collected in
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1  response to questions asking for biodegradation
2  time.  The first category is numbers plus a unit of
3  time, like 1 year, where 1 is the number and year is
4  the unit, or 30 days.  Do you follow me so far?
5     A.   I do.
6     Q.   The second category is only numbers, like 1
7  and nothing else or 30 and nothing else.  Do you
8  follow me?
9     A.   I do.



10     Q.   Assume that the numbers in the first
11  category have approximately the same distribution as
12  the numbers in the second category.  Given that
13  assumption, is it reasonable to assume that as a
14  group, survey respondents in the first category have
15  similar views regarding biodegradation time as
16  survey respondents in the second category?
17     A.   No.
18     Q.   Why not?
19     A.   Because we don't know what unit they're
20  referring to.  Somebody says 1 without any time, it
21  could be -- and we see this in the data -- it could
22  be 1 second, 1 minute, 1 day, 1 week, 1 year -- just
23  the number 1 alone without a unit doesn't -- doesn't
24  give us any information.  And absent that
25  information, there's no way you can draw any
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1  conclusions about the, you know, the comparability
2  of the distributions of those responses with a unit
3  of time, versus, those without a unit of time.
4     Q.   Assume hypothetically that in response to a
5  particular question regarding biodegradation time,
6  the number of 1 year responses -- and I'm -- this is
7  an assumption -- is 10 percent.  Further assume that
8  the number of responses that is just 1 is also
9  10 percent.  Is it your contention that no



10  inferences can be drawn from that data?
11     A.   No because the 1, the 1 could refer to any
12  unit of time.  And, in fact, it may refer to -- for
13  different respondents, it may refer to different
14  units of time.  So there's -- there's nothing you
15  can really do with that data.
16     Q.   You're aware that ECM is asserting a
17  sophisticated customer defense, are you not?
18     A.   I -- I don't know what they're asserting,
19  but I certainly had that conversation with them
20  about sophisticated customers, yes.
21     Q.   Do you understand ECM to be arguing in this
22  case, that it could not have deceived its customers,
23  in part, because they are sophisticated?
24     A.   Again, I have not been privy to all of the
25  pleadings and legal arguments in the case, but it's
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1  my understanding that that is a part of their
2  contention, yes.
3     Q.   Do you also understand ECM to be arguing in
4  this case that it could not have deceived and used
5  consumers because they're unsophisticated?
6     A.   I'm -- I'm less aware of that that
7  particular argument.  I don't know what the -- I
8  don't know what the nature of that argument would be
9  other than if people are completely unaware of the



10  meaning of something, they can't use it.  But I -- I
11  don't have any real information to address that.
12     Q.   Well, let's assume that is, in fact, the
13  argument, that because people are unsophisticated,
14  they're not aware of what biodegradation means and,
15  therefore, they can't be deceived.  Do you
16  understand that ECM is asserting that position?
17     A.   I -- I've certainly had that conversation
18  with them.  Again, I don't know exactly what they're
19  asserting.  I mean, as I said, I'm not privy to all
20  of the legal arguments in the case.  I mean, I --
21  I'm aware that there -- there is that point of view.
22     Q.   So there is the point of view that ECM could
23  not have deceived and used customers because they
24  are unsophisticated?
25     A.   Yes.  I don't know what the legal argument
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1  is, but I do understand the consumer behavior
2  argument, yes.
3     Q.   Let's back up for a moment.  We were talking
4  before about the circumstance where people gave
5  units without a measure of time, versus, units and a
6  measure of time.  Do you recall that conversation
7  just a few minutes ago?
8     A.   I do.
9     Q.   And you indicated that there was nothing



10  useful that could be accomplished or inferred from
11  the data where people gave only units?
12     A.   That's correct.  Well, only numbers, not
13  units.
14     Q.   Only numbers, that's what I mean.
15          Let's say -- I want you to assume that
16  people, 10 percent of people gave as a response 30
17  days -- so it's a -- it's a number and a measure of
18  time -- and approximately 10 percent of people just
19  said 30.  Is it a reasonable inference that the
20  people who just said 30 meant 30 days?
21     A.   No, it's not a reasonable inference.  30
22  could refer to 30 years.  You know, so there's --
23  you know, possibly some meant that but some didn't,
24  and you don't know, so you really can't use the
25  data.
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1     Q.   If it were the case -- and we've pointed,
2  I've pointed to the 1 and 30, but there's obviously
3  a number of different numbers and combinations that
4  I could point to -- that the overall distribution of
5  numbers and units provided is similar to the overall
6  distribution of numbers provided?
7          Is it at that point a reasonable inference
8  that the views with respect to biodegradation time
9  are same in both categories?



10     A.   No.
11     Q.   Why not?
12     A.   Because you're mixing apples and oranges.
13  You know, so what that the distributions are the
14  same or similar?  That tells you nothing about what
15  the responses really mean.  The distributions could
16  be very similar, but it could be because whatever
17  the number is, is a mixture of, you know, 30 days,
18  30 weeks, 30 years.  And it comes out, you know, the
19  same as people who said -- who said 30 years, let's
20  say.  You know, the distributions are constructed
21  from completely different responses.  Again, there's
22  nothing that you can do with data that lacks a unit
23  identifier.
24     Q.   Let assume that you're absolutely correct,
25  that for one particular number you can't draw any
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1  inferences.  I'm unclear as to why, if the overall
2  distribution of all numbers in both categories is
3  approximately the same, you can't draw an inference
4  from that.
5     A.   Well, now you've lost me.  I don't -- I
6  don't -- I don't even know now what distribution
7  we're talking about.  I don't know what you mean by
8  "all numbers."
9     Q.   Well, there are a number of numbers that are



10  given, that are associated with units, units of
11  time; correct?
12     A.   That's correct.
13     Q.   I'm making this up to make it easier.  One,
14  two, three, four, five, six, seven.
15     A.   Mm-hmm.
16     Q.   And then there are a number of numbers that
17  are given without numbers of time; one, two, three,
18  four, five, six, seven in the second category.
19  Okay.  Even if it's the case that you can't draw an
20  inference because the ones in the first category
21  happen to be roughly the same percentage as the
22  number of ones in the second category, why does that
23  mean that you can't draw an inference from the fact
24  that the overall distribution of all of the numbers
25  is approximately the same?
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1     A.   Because you don't have, you don't have
2  adequate information to -- to determine what that
3  actually means.  I can do two random draws from a
4  distribution that will very closely match one
5  another, just -- just based on chance alone.  That
6  doesn't mean -- I mean, that doesn't mean anything
7  other than, you know, there's some laws of
8  probability at work.  You have -- you have no basis
9  for placing any interpretation on those units, on



10  those numbers, that are not identified by units.
11     Q.   If I understand you correctly -- and I'm
12  sure you'll correct me if I've got this wrong -- is
13  that one possibility -- you seem to be excluding the
14  possibility that the views with respect to
15  biodegradation time in both categories are the same.
16  Are you excluding that possibility?  It is possible,
17  isn't it?
18     A.   Well, anything is possible.  I'm not
19  excluding that.
20     Q.   You're saying it's not proven?
21     A.   It's not proven.
22     Q.   And the reason that it's not proven, if I
23  understood you correctly, is that it could occur by
24  chance?
25     A.   It -- it certainly could occur by chance,
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1  yes.
2     Q.   And is there another reason, other than it
3  occurs by chance, it occurs because the fact, the
4  views are the same.  Is there a third thing out
5  there, a third consideration?
6     A.   No.  I mean, the most -- the most logical
7  explanation would be that it's a chance occurrence,
8  and, you know, you really can't draw inferences from
9  it.



10     Q.   Were there any emails, writings, or other
11  written communications of any sort between you and
12  the survey research firm CSRS that conducted your
13  studies?
14     A.   Not very many.  If -- if there were, there
15  probably was one with some cost estimates for the --
16  the pilots and the surveys, and I -- I would have
17  communicated to them a draft of the questionnaire.
18  And in the case of the Manufacturers Pilot I would
19  have sent him a copy of the customer list.  And
20  then, of course, you have reports that I have,
21  copies of the reports that I got on the progress of
22  the survey.
23     Q.   Before I continue -- and I apologize,
24  Mr. Awerbuch, you had mentioned that you were going
25  to produce the copy of the customer list that was
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1  provided to Dr. Stewart; correct?
2          MR. AWERBUCH:  Actually, I'm glad you
3  brought it up, Counsel.  We confirmed that we did
4  provide all the lists that we provided to
5  Dr. Stewart to you in our 331 production.
6          MR. COHEN:  Okay.  I'm not sure that that's
7  the case.
8          MR. AWERBUCH:  To the best of our knowledge,
9  of course, but we did confirm, as Dr. Stewart



10  testified, there were two lists, and we have
11  identified both lists that were sent to you -- the
12  original and the condensed one.
13          MR. COHEN:  And it's possible, from the
14  information you provided, to determine which
15  manufacturers were spoken to?
16          MR. AWERBUCH:  I don't know that that's
17  possible or not.
18          MR. COHEN:  So if additional information is
19  necessary in order to enable us to figure out who
20  was actually spoken to, you'll provide that to us?
21          MR. AWERBUCH:  We can discuss that.
22          THE WITNESS:  Well, I can tell you that they
23  don't know, I don't know.  And that's because I have
24  an obligation to maintain the confidentiality of the
25  respondents.  And so there's simply no way that I
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1  can share information on who was spoken to
2  specifically.
3  BY MR. COHEN:
4     Q.   So if I understand correctly, Emord &
5  Associates may have produced to us a list of
6  companies identified by number, but we don't have --
7  but we, Complaint Counsel, have no ability to match
8  those up with any names of any companies; that's
9  your understanding, Dr. Stewart?



10     A.   Well, no.  I -- what I'm telling you is that
11  the identities of the individuals who participated
12  in the pilot are simply not going to be available to
13  you.
14     Q.   And to whom are these available?  To you?
15     A.   I don't even know.
16     Q.   They're available to someone under your
17  control?
18     A.   Potentially, yes.
19     Q.   Are they available to Emord & Associates?
20     A.   No.
21     Q.   So Emord & Associates would not have
22  produced them to us?
23     A.   No.  They would have produced the list.
24  What I'm telling you is that the identity of the
25  specific respondents in a Manufacturers Pilot, they
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1  would not know.  I don't know, actually.
2     Q.   You do understand that giving us a number,
3  like a code, Case I.D. 00001, doesn't actually
4  enable us to learn anything about that survey
5  respondent; correct?
6     A.   You know exactly what the survey respondent
7  said.
8     Q.   But it doesn't enable us to tell who the
9  survey respondent was?



10     A.   That's exactly right.
11     Q.   So to the extent this is what Emord &
12  Associates produced to us, we don't know who the
13  survey respondents are; correct?
14     A.   No.  And let's be clear.  What they produced
15  to you were the lists that represented the sampling
16  frame for the Manufacturers Pilot.  I was very
17  careful to assure that no individual was identified
18  by name.
19     Q.   So Complaint Counsel, based on information
20  that has been produced to us to date, cannot
21  identify the manufacturers or the persons that
22  participated in the Manufacturers Pilot Survey;
23  correct?
24     A.   That is correct.
25     Q.   Who directly paid California Survey Research
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1  Services, or CSRS, to conduct the field work
2  associated with the surveys?
3     A.   I -- I don't know whether it was the client
4  or the attorney.  I believe the -- the invoice -- my
5  instructions were to send the invoice to Emord, but
6  I don't know who cut the check.
7     Q.   With whom is the contract with the work
8  with?  CSRS is the one party.  Who is the
9  counterparty?



10     A.   Well, the billing would have been sent to
11  Emord.
12     Q.   The billing was sent to Emord, but who was
13  the counterparty to the contract?
14     A.   Well, there was no written contract with the
15  survey research company.
16     Q.   Is it typical for there not to be a written
17  contract with the survey research company?
18     A.   It's very common, particularly when I'm
19  working with attorneys.
20     Q.   And why when you're working with attorneys
21  is it very common for there not to be a written
22  contract?
23     A.   Because attorneys manage their time so
24  poorly that there's not time to get contracts done.
25  I -- I often have to do surveys on very, very short
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1  notice.  There's simply not time to go through the
2  niceties of developing a contract.  So there's a
3  great deal that gets done, basically, on a
4  telephonic handshake.
5     Q.   What's your understanding as to why CSRS is
6  willing to undertake a $37,000 undertaking without a
7  written contract?
8     A.   Because I have a relationship with them.
9     Q.   If we assume that ECM BioFilm's paid CSRS,



10  then CSRS knew for whom it was conducting the
11  surveys; correct?
12     A.   Well, the President or the accounting people
13  would ultimately have known; that's true.  The
14  people who performed the work would not have known.
15     Q.   And you would have given me the same answer
16  if Emord & Associates paid CSRS?  The President and
17  accounting people might know for whom the work was
18  being done, but not the researchers and supervisors;
19  correct?
20     A.   That's correct.
21     Q.   What if a researcher or supervisor simply
22  typed in the marketing claim from question 5B in
23  Exhibit 2 into a search engine?
24     A.   I don't know what would transpire.
25     Q.   If ECM BioFilms would have popped up, that
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1  would have given the survey researcher an indication
2  as to who was sponsoring the survey; correct?
3     A.   Sure.  And if they had run into somebody in
4  an airport and overheard a conversation, that might
5  have happened too.  It's unlikely, but anything is
6  possible.
7     Q.   Has CSRS always been known by that name?
8     A.   At one time they were simply California
9  Survey Research, Inc., and I think they have changed



10  their name -- I don't know exactly when -- but to
11  California Survey Research Services, Inc.
12     Q.   Does CSRS have any corporate affiliates?
13     A.   Not to my knowledge.
14     Q.   What is the total number of surveys you've
15  conducted through CSRS and any predecessors to CSRS?
16     A.   I don't know.  Over 20 years, several dozen.
17     Q.   What's the total amount paid to CSRS and any
18  predecessors for those surveys?
19     A.   I haven't got a clue.
20     Q.   Is it more than $500,000?
21     A.   It probably is.
22     Q.   Is it more than a million?
23     A.   I -- I really don't know.
24     Q.   Is that in the range?
25     A.   I doubt that it's quite that high, but it --
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1  it could be over a half a million, yes.
2          And I'm going to need to take another break.
3          MR. COHEN:  That's fine.  And I'm
4  sympathetic to that.  You can certainly take another
5  break.  We'll go off the record.
6          (Recess)
7          MR. COHEN:  Let's go back on the record.
8  BY MR. COHEN:
9     Q.   Do you have any surveys underway with CSRS



10  now?
11     A.   I have nothing -- nothing that's active at
12  the moment.  I have some discussions of potential
13  surveys, but no -- no active projects.
14     Q.   Is there any survey research -- withdrawn.
15          Is there any research, including survey
16  research that you conducted for ECM or in any way
17  related to this litigation, that has not been
18  disclosed to the FTC?
19     A.   No.
20     Q.   You're being paid $750 an hour for your work
21  in this case; correct?
22     A.   I am.
23     Q.   What's the total amount that you've received
24  so far?
25     A.   I've received one payment of about $6,400 so
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1  far.
2     Q.   Is there a contract between -- I'm sorry.
3          From whom did you receive that payment?
4     A.   I believe from ECM.
5     Q.   Is there a contract between you and Emord &
6  Associates regarding this case?
7     A.   I have a letter of engagement from Emord.
8     Q.   And did ECM also sign that letter of
9  engagement?



10     A.   I don't believe so.
11     Q.   Have you received any payment for your work
12  in this case, from any source other than ECM?
13     A.   No, I have not.
14     Q.   Other than your travel to and physical
15  presence at today's deposition, have you completed
16  any work in on this matter for which you have not
17  yet been paid?
18     A.   Oh, yes.
19     Q.   And what is the total amount owed?
20     A.   Not counting today?
21     Q.   Not counting today.
22     A.   Not counting today, probably going to be on
23  the order of $30,000 or so.
24     Q.   And it's going to be, if we assume, 10 hours
25  or so for today.  Is that a reasonable ballpark
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1  estimate?
2     A.   Close enough.  Yeah.
3     Q.   Yeah.
4          So then that would add another 7,500?
5     A.   Yeah.  Mm-hmm.
6     Q.   So the outstanding balance, as we sit here
7  today -- again, this, I understand, is an
8  approximation -- is about $37,500?
9     A.   That's probably close.  Yeah.



10     Q.   What did you do to prepare for today's
11  deposition?
12     A.   I reread my report, I spent some time with
13  Dr. Frederick's report, I had a brief conversation
14  on Friday with counsel.  And that's pretty much it.
15     Q.   Without explaining the substance of the
16  conversation, who was on the call?
17     A.   Eric was on the call and another attorney
18  who was -- was it John?  I can't -- I can't
19  remember.
20     Q.   Could it have been Jonathan Emord?
21     A.   Could be, yeah.
22     Q.   How many times have you testified as an
23  expert at trial?
24     A.   I haven't made a specific count recently,
25  but over 25 years, probably two dozen times or so.
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1     Q.   How many times have you testified as an
2  expert in a deposition?
3     A.   That's probably -- probably 70 or 80 times.
4     Q.   In how many different cases have you
5  testified as an expert?
6          So I'm looking for a total number of cases,
7  even if there were multiple depositions and trial
8  testimony.
9     A.   I don't know.  Probably -- probably less



10  than 100, but more than 90.  I don't -- I don't -- I
11  haven't done a recent count.
12     Q.   Between 90 and 100 is a fair statement?
13     A.   Over the last 25 years, probably, yes.
14     Q.   If you go back even further, would the
15  number increase?
16     A.   No.  My first work I did for -- as an expert
17  witness was actually for the FTC in 1988.
18     Q.   I'm familiar with the Kraft litigation.
19     A.   Okay.
20     Q.   How many expert reports have you prepared?
21     A.   For litigation or --
22     Q.   For litigation, in any way connected to
23  litigation.
24     A.   I don't know.  It would probably be close to
25  the same number of times I've testified because I've



282



1  prepared reports where I didn't testify, and I have
2  testified where I didn't actually do a formal
3  report, but probably 90 to a hundred.
4     Q.   What's the total amount, approximately, that
5  you've been paid as an expert over the course of
6  your life?
7     A.   I wouldn't even know where to begin, and I
8  assume you're using expert there, to refer to --
9     Q.   Litigation expert.



10     A.   -- litigation expert.  I -- I would not -- I
11  wouldn't even know.
12     Q.   Would it be more than a million dollars?
13     A.   It could be.
14     Q.   What's the total amount, approximately, that
15  you've been paid as an expert over the past 10
16  years?
17     A.   Again, I -- I have not done a computation of
18  that.  It's probably several hundred thousand
19  dollars.
20     Q.   What about over the past five years?
21     A.   Again, probably -- probably be -- it would
22  be, probably, several hundred thousand dollars.
23     Q.   So over the past five years is several
24  hundred thousand dollars, and over the past ten
25  years it would necessarily be a greater number?
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1     A.   It would be a greater number, although I did
2  less of expert witness work for a while.  And I
3  now -- and I now have started doing more.  So there
4  wouldn't be that much in the five to ten year
5  period.
6     Q.   So going back ten years, would 4 to $500,000
7  be a reasonable approximation?
8     A.   Probably a reasonable approximation.
9     Q.   Over the past five years, what percentage of



10  your professional time has been spent on litigation
11  related activities?
12     A.   Probably 20, maybe 20 percent.
13     Q.   Over the past five years what percentage of
14  your income has come from litigation related
15  activities?
16     A.   Again, probably be in the vicinity of
17  25 percent.
18     Q.   Let's mark an article called "The Limits of
19  Attraction" as Stewart 12.  Provide a copy to
20  everyone.  Fish out my own copy.
21          (Plaintiff's Exhibit 12 was marked
22          for identification by the court
23          reporter and is attached hereto.)
24  BY MR. COHEN:
25     Q.   Dr. Stewart, have you seen this article



284



1  before?
2     A.   I have.
3     Q.   Have you reviewed this article?
4     A.   I did read it briefly, yes.
5     Q.   Did you read it briefly as part of your
6  activity related to this case, or did you read it
7  briefly as part of your academic activities?
8     A.   I believe I read it as a part of this case.
9     Q.   And why was it significant to you?



10     A.   It was sent to me by counsel.  Apparently it
11  was produced by Dr. Shane -- Dr. Frederick, and
12  beyond that I'm not -- I'm not otherwise sure why it
13  was shared with me.
14     Q.   Let me direct you to what I believe is
15  page 5, and in the left column, very far down, last
16  sentence, in the middle it states, "we were curious
17  whether the marginally significant repulsion effect
18  we obtained would replicate, so we reran the study
19  using Google Surveys, which enabled us to obtain
20  very large samples quickly."
21          Did I read that correctly?
22     A.   You did.
23     Q.   And then if you flip to the next page, under
24  3B on the column on the left side -- I guess it's
25  the second paragraph under the 3B, "Results and
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1  Discussion," it states, "The adjusted data replicate
2  one aspect of the prior study.  We found significant
3  attraction effects when quality was represented
4  numerically" -- and then there's some numbers --
5  "but no effect when the quality was represented
6  visually.  We did not find further evidence of a
7  repulsion effect."
8          Did I read that correctly?
9     A.   Yes, you did.



10     Q.   Do you understand the authors of this study
11  to be saying that a portion of their prior work not
12  done on Google Surveys was replicated on Google
13  Surveys?
14     A.   I do understand that.
15     Q.   Do you have any other opinions about this
16  article?
17     A.   I think they had the good judgment to cite
18  my prior work in it.
19     Q.   Other than that?
20     A.   No.  That's all.
21     Q.   Let's go to -- and I may have lost track
22  here, so I apologize.  But what I believe, if you
23  call back Exhibit 2, which should be the data --
24  excuse me -- the screenshots from your original
25  survey, and then Exhibit 7, I think, which is a
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1  summary of our responses.  So I've got Exhibit 7.
2  Let me see if I can find those screenshots.
3          And let me know when you've caught up.  I
4  apologize for all the shuffling of the paper.
5     A.   I think I have them both here, yes.
6     Q.   Okay.  Let me direct you to question 5A in
7  Exhibit 2, and I'm not going to read the whole
8  thing, but one of the claims that's in the -- that's
9  articulated, or the claim, the primary claim that's



10  articulated to survey respondents is -- it's in
11  bold.  I won't scream it, but transform any plastic
12  into biodegradeable plastic! Exclamation point, dot,
13  dot, dot, the revolutionary additive technology when
14  combined as a 1% load to the most widely used
15  plastic resins, renders the finished products --
16  plastic products biodegradeable while maintaining
17  their other desired characteristics.  The potential
18  uses of this technology are only limited by the
19  imagination.
20          Did I read that correctly?
21     A.   You did.
22     Q.   And did you draft that paraphrase of ECM's
23  claims?
24     A.   Yes, I did.
25     Q.   What's 1 percent load rate mean?
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1     A.   I don't really know.  It's simply a claim
2  that I took from claims that it has been represented
3  to me that ECM has used.
4     Q.   How did you expect consumers to understand
5  what 1 percent load meant?
6     A.   I didn't, actually.  I was interested in how
7  consumers would respond to what is clearly very
8  technical information.
9     Q.   The same could be said about widely used



10  plastic resins.  Do you understand consumers have a
11  general understanding as to what plastic resins are?
12     A.   Yes.  Again, I selected three statements,
13  and I did so because I thought they represented
14  quite different types of claims.  This one was
15  selected because it's a very -- in my view, a very
16  technical claim.  The others are not so technical;
17  they are fairly straightforward.  One -- one offers
18  a number of different benefits, but I selected them
19  principally because I thought they were -- they were
20  quite -- quite different of, but also represent --
21  quite different, but also representative of claims
22  that ECM has -- has used -- or at least it's been
23  represented to me that they used.
24     Q.   Do you know one way or the other whether any
25  end use consumer has ever seen marketing material on
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1  ECM plastic that referred to a 1 percent load?
2     A.   I have no idea, one way or the other.
3     Q.   Let's assume that the answer is no and there
4  are no such consumers.  What would be the purpose of
5  asking question 5A?
6     A.   Because I wanted to understand the effect
7  that this particular claim would have on the end
8  user customers.  In my conversations with the
9  attorneys, there was discussion that some of these



10  claims may have been picked up and transmitted to
11  end user customers.  And if that were the case, I
12  wanted to see how end user customers would respond.
13     Q.   If I understood you correct, so attorneys
14  told you that end use customers might have seen
15  claims involving 1 percent loads?
16     A.   Well, they didn't tell me that specifically.
17  They simply indicated that some of the claims may
18  have been picked up and passed on through some of
19  their customers to end user customers.  So what I
20  was trying to do was to simply pick some -- some
21  different but representative claims to see how end
22  user customers would respond if, in fact, they were
23  exposed to these claims.
24     Q.   You would agree with me, would you not, that
25  it's -- the results of Question 5A are not
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1  particularly illuminating if, in fact, no end use
2  consumers saw any claim like this?
3     A.   It would not be illuminating if no end use
4  consumers saw a claim like this and would not see a
5  claim like this in the future.
6     Q.   Let's take a look at Question 5C, Plastic
7  Products Made With ECM Additives.  And then it goes
8  on.
9     A.   Mm-hmm.



10     Q.   Why did you choose this one to -- as one of
11  the three that you presented to the survey
12  respondents in your survey?
13     A.   Because I felt like it was making multiple
14  promises to the recipient, and the original claim
15  actually had these bulleted, and I wanted to -- I
16  wanted one that was kind of representative of
17  multiple promise points, to see how people would
18  respond.
19     Q.   Is it your opinion that consumers generally
20  understand what the word "aerobically" means?
21     A.   Actually, we -- we had some respondents who
22  did know what the word meant.  Do all consumers?
23  No, not at all.
24     Q.   Could you characterize the percentage of
25  respondents who knew what the word "aerobically"
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1  meant?
2     A.   I haven't attempted to do a count of people
3  who gave a response that suggested that they know
4  the meaning of this.  I just recall that there were
5  such responses.
6     Q.   Aerobic is a technical term, isn't it?
7     A.   Yes, it is.
8     Q.   Would it be fair to characterize the number
9  of respondents who appear to understand the word



10  "aerobically" as relatively small out of the overall
11  population of 400?
12     A.   I think that's a fair characterization.
13     Q.   Would you say the same thing with respect to
14  the word "anaerobically"?
15     A.   I would.  I would agree with that as well.
16     Q.   Help me understand what the purpose of
17  asking end use consumers who are unlikely to know
18  what the words "anaerobically" or "aerobically"
19  mean; why is that helpful?
20     A.   Because what we wanted to understand, what I
21  wanted to understand was, you know, what people do
22  when they see this claim.  They may not know what
23  these things mean.  People do all sorts of things
24  with terms they don't understand.  And I wanted to
25  have an understanding of if people were exposed to
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1  these claims, what would they do with them?  Would
2  it have any material effect on -- on their
3  understanding, on their -- their degree of
4  skepticism, on their sense of understanding?
5     Q.   Would you agree that if no significant
6  number of end use consumers ever saw a claim that
7  used the words "anaerobically" "or aerobically,"
8  that the results with respect to Question 5C would
9  not be particularly illuminating?



10     A.   No, I would not agree with that.  I mean,
11  it's quite illuminating in terms of what people
12  might interpret this -- this message to mean.  You
13  know, they may not understand these specific words,
14  but there's still a claim here that is
15  multi-dimensional, and it would make sense to -- to
16  test this.  I mean, people might very well, for
17  example, focus in on nine months to five years when
18  they don't understand the anaerobic or aerobic
19  terms.  They might focus in on landfills.
20          So I think it's a perfectly reasonable
21  approach to trying to understand how end user
22  consumers who, if exposed to this claim, might give
23  it meaning.
24     Q.   Why not exchange the phrase "anaerobically
25  or aerobically in landfills" to simply say "in most
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1  landfills"?
2     A.   I could have done that, but that was not the
3  language that I saw in the claims.
4     Q.   Do you know whether the language that I'm
5  suggesting is much closer to what end use consumers
6  actually see?
7     A.   No, I don't.  I don't know.
8     Q.   Assuming that it is much closer to the
9  language that end use consumers actually see, there



10  would be a benefit to asking the question that way,
11  wouldn't there?
12     A.   Well, depends on what you want to know.  If
13  we -- if we wanted to know a consumer's response to
14  a claim that's worded in that way, obviously, if we
15  are interested in how people respond to this claim,
16  which is what I was interested in, then we need to
17  use this language.
18     Q.   And explain again why were you interested in
19  why consumers -- how consumers understood either
20  anaerobically or aerobically in landfills?
21     A.   Well, we -- we actually had some consumers,
22  as I've mentioned, who seemed to understand what
23  these terms were.  So to the extent that there are
24  some consumers, may not be many, at least who had an
25  understanding, that's helpful in understanding the
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1  totality of the meaning that these terms provide in
2  the end user population.
3     Q.   The first phrase "fully biodegraded, 9
4  months to 5 years," that's an express claim;
5  correct?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  Yes, it is.
8  BY MR. COHEN:
9     Q.   Let's take a look at 5B.  "Plastic products



10  manufactured with our additives will biodegrade in
11  any biologically active environment, including most
12  landfills, in some period greater than a year."
13          And then I direct you to 5B in the data set,
14  obviously toward the back.
15          Do I understand correctly that when
16  presented with 5B, 24 percent of the respondents
17  gave answers that were coded as, quote, gone, slash,
18  decomposed, slash, biodegrade in one year?
19     A.   That's correct.
20     Q.   Is there any reason the court can rely on
21  that result?
22     A.   I think it's a very reliable result based on
23  the well constructed survey.
24     Q.   The gone, slash, decomposed, slash,
25  biodegrade in one year category is the first one



294



1  listed on the page that's not a trick question.  I
2  just want to make sure the next couple questions are
3  clear.  That's the first one on the page?
4     A.   Yes, it is.
5     Q.   Okay.
6     A.   Well, it's -- there's a Total Sample at the
7  top.
8     Q.   Yeah.  Not counting the Total Sample, it's
9  the first subcategory underneath Total Sample.



10          If a respondent answered Question 5B by
11  stating that the product would biodegrade in six
12  months, that response would have been coded in the
13  first subcategory here; correct?
14     A.   No, I don't believe so.
15     Q.   Why not?
16     A.   You know, because I think what we have here
17  are people who said it would biodegrade in one year.
18     Q.   In what category would someone who answered
19  5B by stating that the product would biodegrade in
20  six months have been classified?
21     A.   I'm not sure that we had such a response.
22  It's possible that if we had such a response it
23  could be in the other category, the other comments
24  that are on the next page.
25     Q.   So if I understand then, gone, slash,
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1  decompose, slash, biodegrade in one year is one year
2  exactly?
3     A.   Well, they would have said something that
4  mentioned a year.  It could have been a response
5  like "gone, decomposed, in almost one year or a
6  little over a year," but generally, the code would
7  have reflects some comment about one year.  In
8  contrast to Dr. Frederick, I did not attempt to do
9  an arithmetic transformation.  What I'm trying to



10  report here are categories of verbal responses that
11  people made.
12     Q.   So -- withdrawn.
13          One year exactly, almost a year, a little
14  more than a year would fall within the 24 percent
15  there?
16     A.   I -- I believe that's correct, based on my
17  recollection of the coding.
18     Q.   If a respondent answered 5B by stating that
19  the product would biodegrade in 10 years, that
20  response would have been coded in the second
21  subcategory, which reads some products will take
22  longer, slash, longer to biodegrade, slash, longer
23  than a year; correct?
24     A.   No.  What this would suggest to me is that
25  no one gave that -- that response, that what people
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1  gave were responses that are summarized here:  Some
2  products will take longer, longer to biodegrade,
3  longer than a year.  Again, I did not do
4  transformations of data like Dr. Frederick did, and
5  what these represent are classifications that
6  summarize the verbal responses that individuals had
7  made.  If somebody had said 10 years, we -- well, a
8  number of people had said 10 years -- it would
9  probably have been a category if and of itself.  If



10  only one person says that, it probably would have
11  ended up in the other comments.
12     Q.   Where I'm having a little bit of difficulty
13  understanding is you mentioned -- and I have no
14  reason to disagree with you -- that if someone said
15  almost a year, a year, a little more than a year,
16  they would fall within that first 24 percent.  How
17  much further away from a year did they need to be to
18  fall into the second subcategory, which includes
19  longer than a year?
20     A.   No, you're misunderstanding the nature of
21  this coding process.  The coding process used the
22  verbal responses that people gave us.  In stark
23  contrast to what Dr. Frederick did, we did not
24  attempt to interpret and transform responses into --
25  into numeric values that the individual did not
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1  give.  So if somebody said some products will take
2  longer, they would fall in the category we're
3  talking about.  If they said longer than a year,
4  they would fall into that category.
5          You know, I don't have a recollection of
6  what all 55 of the responses were, but I -- I doubt
7  that there are very many very specific numeric
8  responses that are in here.  I could be wrong.
9     Q.   I'm not suggesting that you're wrong.



10  The -- so longer than a year means, in effect,
11  people who stated longer than a year without
12  providing further detail?
13     A.   That's correct.
14     Q.   So if the coders felt comfortable that the
15  respondent was close enough to a year, so they said
16  a little more than a year, that would be someone who
17  would fall within the 24 percent, whereas if they
18  simply stated longer than a year, they would fall
19  within the 14 percent?
20     A.   Yes.  I believe that is correct.
21     Q.   Let's go back to your report.  Page 9, the
22  first paragraph next to the last sentence: "Denial
23  of factual information to consumers that is contrary
24  to erroneous beliefs does not serve consumer
25  welfare."  Did I read that correctly?



298



1     A.   Yes, you did.
2     Q.   In what respect, if any, would adoption of
3  Complaint Counsel's position in this case mean
4  denying factual information to consumers that is
5  contrary to erroneous beliefs?
6          MR. AWERBUCH:  Objection.
7          THE WITNESS:  To the extent that there is a
8  benefit to a consumer associated with a product that
9  differentiates that product from others in the



10  marketplace, that product will only exist in the
11  marketplace if the marketer or manufacturer can, in
12  fact, communicate to consumers about that product.
13          You -- if people -- if companies cannot
14  communicate advantages or benefits of a product to
15  the marketplace, they have no incentive to innovate,
16  no incentive to develop new and innovative products
17  that could genuinely offer real benefits to
18  consumers.
19          There's a very nice piece that was published
20  in the paper -- that was published in the Journal of
21  Public Policy and Marketing, that looked at this
22  issue in the context of nutritional information.  I
23  might add, one of the authors is a staff economist
24  at the FTC.  But it's important that companies have
25  the ability to communicate advantages that they may
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1  have relative to other products in the marketplace
2  if we're going to allow innovation to occur, if
3  we're going to encourage innovation.  And, you know,
4  that innovation, in turn, can contribute to consumer
5  welfare.
6  BY MR. COHEN:
7     Q.   What is the factual information that you
8  believe the FTC is proposing to deny to consumers?
9     A.   Well, if, in fact, there is a real benefit



10  associated with BioFilm -- and I'm not -- I'm not a
11  scientist so I can't evaluate that benefit -- but if
12  there really is a benefit that causes plastic to --
13  to biodegrade, to break down faster relative to
14  other alternatives, that's a real benefit, and
15  that's something consumers, I think, would like to
16  know.  And I -- I -- and to the extent that the firm
17  that offers that product is unable to communicate
18  that, it has no incentive to bring that beneficial
19  product to the marketplace.
20     Q.   I understand you're not an expert, you're
21  not a polymer scientist, you're not a
22  microbiologist, you are not a chemist, and you have
23  made -- you've been candid in not attempting to, you
24  know, put forth those opinions.
25          You would agree, though, that if it's the
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1  case -- or I'll say assume it's the case that ECM,
2  the ECM additive does nothing at all.  You
3  understand that to be the FTC's position?  It may
4  not be right.  I'm not saying it's -- but that's the
5  FTC's position.  In that case, would denial of
6  information regarding the ECM additive's alleged
7  efficacy serve consumer welfare?
8     A.   If, in fact, the claim of the benefit is
9  not -- is not factual, it really does do nothing,



10  then clearly there's no service of consumer welfare
11  associated with communicating that information to
12  consumers.
13     Q.   So put differently, the policy prescription
14  is that if the product is efficacious, then consumer
15  welfare is served by allowing consumers to learn
16  about the product; however, if the product -- the
17  product's -- the claims made regarding the product
18  are false, then consumer welfare is not served?
19          MR. AWERBUCH:  Objection.
20          THE WITNESS:  I would -- I would generally
21  agree with that -- with that statement.  Yes, if
22  something is false, consumer welfare is not served
23  by -- by communicating that false information to the
24  consumer.  It's only in -- in the case where there
25  is an identifiable benefit, an identifiable point of
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1  superiority that can be communicated, that consumer
2  welfare would be served.
3  BY MR. COHEN:
4     Q.   So a tremendous amount of your views with
5  respect to what is and is not good policy depends on
6  the court and the commission and, ultimately, other
7  reviewing authorities' views as to whether or not
8  the products claims are -- are substantiated;
9  correct?



10     A.   Well, I would hope that they would not be
11  based on the court's and the commission's views.  I
12  would hope that they would be based on good science,
13  which would be endorsed by the courts and the
14  commission.
15     Q.   That's a fair way to put it.
16     A.   Yeah.
17     Q.   So your view with respect to policy really
18  turns on the science?
19     A.   Yes.
20     Q.   Do you plan to do any additional work on
21  this case before you testify?
22          Actually, I withdraw that.  I apologize.
23          Do you intend to testify in this case?
24     A.   I do intend to testify on that case, and --
25  and I -- I know of no additional work that I -- I
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1  will do between now and the time I testify.
2     Q.   Do you intend to testify about anything
3  other than what your report contains?
4     A.   As I sit here now, no, I do not.
5     Q.   Do you intend to offer any opinions other
6  than those your report contains?
7     A.   There certainly will be no new opinions.
8  There may be elaboration on some of the opinions,
9  based on things that I've learned -- for example,



10  reading Dr. Frederick's deposition testimony -- but
11  I think I've largely captured my general opinions
12  about that in the report.
13     Q.   So to the extent that there are some degree
14  of new opinions that are offered, they would be
15  based on Dr. Frederick's deposition testimony?
16     A.   Well, that would -- that and -- I mean, I
17  don't know what else I may be -- I may be asked to
18  testify about.  I mean, to the extent that, you
19  know, there -- there is additional information from
20  Dr. Frederick's, for example, I might need to
21  address that.
22     Q.   Are your opinions in your report based on
23  anything other than your professional expertise and
24  the materials produced to Complaint Counsel?
25     A.   No.  I believe that they're largely based on
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1  my professional expertise and the empirical survey
2  research that I've done.
3     Q.   Are there any facts not disclosed to
4  Complaint Counsel at this time that are necessary to
5  understand the opinions that your report contains?
6     A.   I don't believe so.
7          MR. COHEN:  Let's go off the record.  It's
8  5:13.
9          (Recess)



10          MR. COHEN:  Let's go back on the record.
11          And I think we're on 13.  I'm going to mark
12  this document as Stewart 13 and provide copies to
13  everyone.
14          (Plaintiff's Exhibit 13 was marked
15          for identification by the court
16          reporter and is attached hereto.)
17  BY MR. COHEN:
18     Q.   Just briefly, Dr. Stewart, what is this
19  document?
20     A.   This would be a report on the progress of
21  the -- of the Manufacturers Pilot that we did.
22     Q.   And this report is dated May 20th; correct?
23     A.   That's correct.
24     Q.   And that would be a month before your expert
25  report was due in this case?
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1     A.   That's correct.
2     Q.   And what are the terms on the left side,
3  "Resolved Sample" and "Available Sample," mean?
4     A.   Well, resolved sample simply means that the
5  sample, that portion of the sample has been used.
6  Either -- either an interview has been completed,
7  the individual was for some reason not qualified,
8  the individual refused to participate.  But that
9  would be -- there would be no further call made to



10  individuals in resolved sample.
11          The available sample would be the numbers of
12  people who were still available and kind of active
13  for calling purposes.
14     Q.   Why is the number 200 or approximately 200
15  not anywhere on here?
16     A.   200 was my -- my recollection of the number
17  of companies.  I -- I can't tell you.  I mean, this
18  is -- this is the number of companies that,
19  apparently, were on the list.
20     Q.   The number of companies, apparently, on the
21  list, according to this, appears to be 85.
22     A.   No, no, no.  It would have been the
23  combination of the 73, which is revolved.
24     Q.   I understand.
25          So it would be 158?
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1     A.   That's correct.
2     Q.   Okay.  And so not counting whatever small
3  number had been already contacted, there would be in
4  the ballpark of 150 left to go?
5     A.   Something like that, yes.
6     Q.   And explain again why it was not possible to
7  complete a survey of 150 companies, given the 30
8  days remaining before your expert report was due?
9     A.   Because as I considered the difficulty of



10  getting these people on the telephone, it -- it just
11  became clear to me that collecting a larger sample
12  in the time available was -- I mean, we could have
13  certainly completed more interviews, but we could
14  not have completed the full set of interviews that I
15  would like in the -- in the time that was available.
16     Q.   Why was it necessary to get all the way to
17  158 in order to have completed the Manufacturers
18  Pilot Study?
19     A.   Well -- I'm sorry.  I mean, this was the
20  pilot study.  The -- the full study, as I indicated
21  earlier, I would have preferred having at least a
22  25 percent response rate.  It didn't have to be
23  everybody, but I -- I wanted a larger portion of the
24  available sample in the main survey.  And these are
25  people who don't make a living sitting in their
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1  offices, so they're very difficult to track down.
2  You know, all of the -- we spent 20 hours resolving
3  the 73 here.  And I just made the -- the judgment
4  that, you know, I didn't think we were going to be
5  able to complete sufficient numbers in the time
6  available.  I communicated that to the attorneys,
7  and we just concluded that we wouldn't do any
8  further research.
9     Q.   What is the sufficient number?



10     A.   Well, I would like to have had about
11  25 percent.  But maybe 50.
12     Q.   25 percent of the 200?
13     A.   Yes.
14     Q.   In order for it to be a successful pilot?
15     A.   No, not a pilot.  In order for it to have
16  been a successful main survey.  The pilot was a
17  small --
18     Q.   I withdraw the question.  I understand.
19          25 percent of the 200 would be what was
20  necessary for you to complete, basically transform
21  the pilot into a full scale survey?
22     A.   That was my -- my sense.  Yes.
23     Q.   And you did not believe that it would have
24  been possible to obtain 50 responses in the
25  remaining 30 days?
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1     A.   I -- based on what we learned in the pilot,
2  I did not think it was going to be possible to
3  complete that, complete the analysis, and -- and
4  incorporate the full results into my report.  That's
5  correct.
6     Q.   How long was the pilot study going on?
7          When did the pilot study commence?
8     A.   I don't have a recollection of exactly when
9  we started.  I think it was in late April, early



10  May.
11     Q.   So at this point it had been going on
12  somewhere between three weeks to maybe longer than
13  that?
14     A.   That's my recollection.
15     Q.   And did you evaluate what options might be
16  available to accelerate the response rate?
17     A.   Well, I did.  I had a conversation with the
18  folks at California Survey Research about what we
19  might do to -- to accelerate, but again, one reason
20  you do pilots is you learn something about the
21  people that you're trying to survey, and these just
22  turned out to be people who were -- who are
23  difficult to catch in the office.
24     Q.   You never talked with Mr. Sinclair about how
25  you might be better able to catch those people in
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1  the office, did you?
2     A.   I did not.
3          MR. COHEN:  I pass the witness.
4          MR. AWERBUCH:  Yeah, we have no further
5  questions.  I'd just like to invoke Dr. Stewart's
6  right to read and sign the transcript.
7          MR. COHEN:  We'll go off the record.
8          (The deposition was concluded at 5:26 p.m.)
9
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1                         --o0o--
2  Please be advised I have read the foregoing
3  deposition, and I state there are:
4  (Check one)
5                               NO CORRECTIONS
6                               CORRECTIONS ATTACHED
7
8
9                       DAVID STEWART, Ph.D.



10
11                       Date Signed
12
13
14                       --o0o--
15
16
17
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19
20
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1
2
3  STATE OF CALIFORNIA           )



                               )   ss.
4  COUNTY OF LOS ANGELES         )
5
6          I, DAVID STEWART, Ph.D., having appeared for
7  my deposition on July 1, 2014, do this date declare
8  under penalty of perjury that I have read the
9  foregoing deposition, I have made any corrections,



10  additions or deletions that I was desirous of making
11  in order to render the within transcript true and
12  correct.
13          IN WITNESS WHEREOF, I have hereunto
14  subscribed my name this       day of           ,
15  2014.
16
17
18
19
20
21                       W  I  T  N  E  S  S
22
23
24
25
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1                 REPORTER'S CERTIFICATE
2
3          I, the undersigned, a Certified Shorthand
4  Reporter of the State of California, do hereby
5  certify;
6          That the foregoing proceedings were taken
7  before me at the time and place herein set forth;
8  that any witnesses in the foregoing proceedings,
9  prior to testifying, were placed under oath; that a



10  verbatim record of the proceedings was made by me
11  using machine shorthand, which was thereafter
12  transcribed under my direction; further, that the
13  foregoing is an accurate transcription thereof.
14          I further certify that I am neither
15  financially interested in the action, nor a relative
16  or employee of any attorney of any of the parties.
17          IN WITNESS WHEREOF, I have this date
18  subscribed my name.
19
20  Dated:
21
22
23
24                   CHRISTINA KIM-CAMPOS
25                   CERTIFICATE NO. 12598
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April 15, 2014 
 



VIA EMAIL:   
Katherine Johnson (kjohnson3@ftc.gov) 
Jonathan Cohen (jcohen2@ftc.gov) 
Elisa Jillson (ejillson@ftc.gov) 
600 Pennsylvania Ave. NW, M-8102B 
Washington, DC  20580 
 



 Re: In re ECM BioFilms, Inc., No. 9358; Expert Discovery 



Counsel, 



 We respond here to your letter of April 11, 2014 concerning ECM’s subpoenas duces 
tecum served on April 7, 2014 for Drs. Frederick, McCarthy, and Tolaymet.  You object to those 
subpoenas because they seek information beyond that required to be disclosed under Rule 3.31A.  
You argue that, rather than serving subpoenas, we are limited to “deposing [your] experts” or 
obtaining information “through discovery issued to Complaint Counsel.”  You explained in our 
April 8, 2014 phone call that the Commission’s strict limit on expert subpoenas is necessary to 
help Complaint Counsel secure future experts by protecting them from detailed inquiries.  You 
also argue that serving your experts directly would have been in error because your experts 
“serve as [your] agents for purposes of this litigation.”1  We disagree on all points, and we find 
precedential support for the use of expert subpoenas, which includes cases you misrepresent to 
be supportive of your position.  We therefore insist on full compliance with our subpoenas.  Your 
compensated experts should not be entitled to greater protections than the fact witnesses in this 



                                                 
1 Per your request, we served you directly rather than issue subpoenas directly to your 



experts.  However, because you contest our ability to reach expert materials through subpoenas 
duces tecum, and because your agency theory is expressly rejected by relevant case law, we may 
be obliged to serve your experts directly. 
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Jonathan W. Emord, Esq. 
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case, and you should not be entitled to rest on speculative assertions of inconvenience to experts 
as an excuse for denying the Respondent a full and fair opportunity to defend itself.2 



 
 At the outset, your experts are not your agents for purposes of litigation.  An expert 
witness “is not the sponsoring party’s agent merely because he is retained as its expert witness.”  
Glendale Fed. Bank, F.S.B. v. U.S., 39 Fed. Cl. 422, 424 (1997).  The reason for this well 
accepted premise is clear:  “Despite the fact that one party retained and paid for the services of 
an expert witness, expert witnesses are supposed to testify impartially in the sphere of their 
expertise.”  Kirk v. Raymark Indus., Inc., 61 F.3d 147, 164 (3d Cir. 1995) (concluding that 
“[s]ince an expert witness is not subject to the control of the party opponent with respect to 
consultation and testimony he or she is hired to give, the expert witness cannot be deemed an 
agent”).  We therefore reject your opening point, finding it contrary to law.  Moreover, if 
principals of agency did apply, they still would not constrain our ability to seek evidence from 
your experts directly. 
 
 Next, ECM can issue subpoenas duces tecum to experts for the purpose of investigating 
relevant areas beyond the Rule 3.31A(c) categories.  The documents discoverable from expert 
witnesses, who are compensated for their time, are not limited to the information they relied on 
when forming opinions in a case.  Those experts subject themselves to this process voluntarily, 
unlike the more than fifty ECM customers served with Complaint Counsel subpoenas.  Personal 
conflicts and biases influence the credibility of testimony, and the rules permit subpoenas duces 
tecum to reach that critical information.3   
 



You listed Dr. Steven McCarthy as an expert witness in this case.  You plan to have Dr. 
McCarthy testify concerning the biodegradation of plastic polymers, ASTM tests and standards, 
and ECM’s biodegradability claims.  However, Dr. McCarthy has conflicts of interest that 
compromise his independence, including professional and private interests and ties with 
companies that compete directly with ECM in the market.  He stands to benefit from the FTC’s 
prosecution of ECM and, so, lacks requisite impartiality.  Information related to his personal and 
financial connections would not be discoverable under the limited disclosures listed in Rule 
3.31A(c).  ECM cannot be so limited in its ability to defend this case, and we do not agree that 
Rule 3.31A(c) was intended as an exclusive list of discovery information (nor does the rule so 
state).  To the extent you rely on experts who are beholden to ECM competitors, ECM has a right 
to explore those facts. 



                                                 
2 Complaint Counsel has served over 50 third party subpoenas on ECM customers.  You 



have taken fact depositions of witnesses (e.g., Dr. Timothy Barber) that included substantive 
discussion more appropriate for expert testimony.  We therefore find Complaint Counsel’s 
sudden (and legally unfounded) insistence on strict discovery limits unfounded. 



3 Because your experts are not “agents” as you suggested, we doubt that the information 
we need would be within Complaint Counsel’s custody, control, or possession.  Document 
production requests are therefore inappropriate because they seek production of information 
from “another party” that is within the other party’s “possession, custody, or control…”  See 
Rule 3.37(a).  Rather, the information we need is within your expert’s control, making a 
subpoena the most appropriate discovery mechanism. 
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Contrary to your representations, the caselaw is not conflicting but consistent.  No rules 



(or interpretations thereof) exempt experts from subpoenas duces tecum.  A subpoena duces 
tecum “is an appropriate discovery mechanism against nonparties such as a party's expert 
witness.”  Expeditors Int'l of Washington, Inc. v. Vastera, Inc., 04 C 0321, 2004 WL 406999 
(N.D. Ill. Feb. 26, 2004).  Although you reference Federal Rule 26, that rule directly 
contemplates the use of standard discovery methods for expert materials: 



[t]he enumeration in Rule 26(a) of items to be disclosed does not 
prevent a court from requiring by order or local rule that the parties 
disclose additional information without a discovery request. Nor 
are parties precluded from using traditional discovery methods to 
obtain further information regarding these matters, as for example 
asking an expert during a deposition about testimony given in 
other litigation beyond the four-year period specified in Rule 
26(a)(2)(B). 



 
Advisory Comm. Notes for 1993 Amends, to Fed.R.Civ.P. 26(a) (emphasis added); United States 
v. Bazaarvoice, Inc, C 13-00133 WHO (LB), 2013 WL 3784240 (N.D. Cal. July 18, 2013) 
(“Rule 26(a)(2)(B) governs only disclosure in expert reports, however, and it does not preclude 
parties from obtaining further information through ordinary discovery tools”).   



Each case you cited, including Marsh, involved subpoenas that sought information 
relating to the expert files developed for the specific case at issue.  See Thomas v. Marina 
Assocs., 202 F.R.D. 433, 434 (E.D. Pa. 2001) (noting that “the information sought pertained 
directly to one of the parties in the case”); see e.g., In re Fuller, 2013 WL 5305317, at *1–3 (D. 
Me. Sept. 18, 2013) (denying motion to compel compliance with a subpoena that requested 
documents in the “expert’s files”—namely, documents relating directly to one of the 
defendants); Ambrose v. Southworth Prod. Corp., 1997 WL 470359, at *1 (W.D. Va. June 24, 
1997) (quashing subpoena served on an expert witness that requested documents that were 
“pertaining to [an intervenor-plaintiff] or [the defendant]”); Perry v. U.S., 1997 WL 53136, at *1 
(N.D. Tex. Feb. 4, 1997) (stating that a party may not use a subpoena in order to “gain access to 
opposing expert evidence” supporting his or her opinions); Greer v. Anglemeyer, 1996 WL 
56557, at *2 (N.D. Ind. Jan. 5, 1996) (quashing subpoena served on an expert witness because 
Rule 26(b)(4) limits an opposing party’s “right of access to the evidence of experts”); Hartford 
Fire Ins. Co. v. Pure Air on the Lake Ltd. P’ship, 145 F.R.D. 202, 208 (N.D. Ind. 1993) 
(quashing subpoena served on an alleged consulting expert which sought “facts, data, and 
information obtained and known” by the consulting expert); Quaile v. Carol Cable Co., 1992 
WL 277981, at *2 (E.D. Pa. Oct. 5, 1992) (holding that a subpoena served on an expert witness 
is valid if it seeks information for impeachment and ordering the expert to respond to seven of 
eight requests in the subpoena); Marsh v. Jackson, 141 F.R.D. 431 (W.D. Va. 1992) (quashing 
subpoenas served on expert witnesses where the subpoenas sought production of the experts’ 
“entire files related to the plaintiff”).  In sum, the Courts that denied access did so because the 
requester tried to circumvent privilege and discovery rules, including the work product privilege. 
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ECM currently does not seek information about Drs. McCarthy’s, Frederick’s and 
Tolaymet’s expert opinion in our matter sub judice, work-product communications, or attorney-
client privileged materials.  To the extent that any request of ECM seeks such information that it 
is entitled to under the Commission’s Rules and Judge Chappell’s Scheduling Order, those 
authorities govern the breadth and timing of disclosure.4  ECM seeks material necessary to 
investigate relevant aspects of the case, including, but not limited to, bias and conflicts of 
interest.  Evidence of an expert witness’s bias is relevant and discoverable.  See Behler v. 
Hanlon, 199 F.R.D. 553, 557 (D. Md. 2001) (citing United States v. Abel, 469 U.S. 45, 49–52 
(1984)) (other citations omitted) (noting that “[T]he importance of credibility of witnesses to the 
trial of cases cannot be overstated, and this is especially true with respect to expert witnesses”) 
(emphasis added).  ECM is accorded “very considerable latitude” into the bias of your experts.  
LNC Investments, Inc. v. First Fid. Bank, 92CIV.7584(CSH), 2000 WL 1182772 (S.D.N.Y. Aug. 
21, 2000) (Memorandum Op.).  ECM’s requests of Drs. McCarthy, Frederick and Tolaymet 
investigate precisely such issues.  We ask for materials and correspondence with non-parties that 
reveal their clear bias against ECM and its additive technology, that they have performed work 
relied on by the FTC for use in creating controversial sections of the Green Guides, and have 
worked for private groups that lobbied against ECM’s technology for financial gain.  
Additionally, we seek specific facts surrounding Dr. McCarthy’s patents and grants.  See, e.g., 
U.S. Patent No. 5,883,199 (issued Mar. 16, 1999); Patent No. 5,439,985 (issued Aug. 8, 1995). 



In the administrative decisions you cited, the Commission neither adopted a “majority 
view,” nor suggested that ECM cannot serve expert subpoenas.  See, e.g., In the Matter of Basic 
Research, No. 9318, 2004 FTC LEXIS 237, *9 (F.T.C. Dec. 9, 2004) (discussing the scope of 
the respondent’s subpoenas, not the ability to serve them).  The decision in Basic Research 
supports the use of subpoenas duces tecum, particularly to the extent those subpoenas seek 
information within the scope of discovery per Rule 3.31(c)(1).  Id. (denying discovery under the 
Rule 3.31(c) standard and to the extent that “Respondents have not demonstrated that [the] 
discovery is reasonably expected to yield information relevant to the allegations of the 
complaint, to the proposed relief, or to the defenses of the respondent…”).  Notably, Complaint 
Counsel in the Basic Research case did not contest the use of subpoenas with experts, but only 
parts of those subpoenas.  Your position is thus contrary to your own precedent. 



We reserve all rights.  Your experts are obliged to produce information in response to our 
subpoenas under Rule 3.34.  You are delaying production and must either answer the subpoenas 
or move for relief from them.  You cannot sit idly because you are under subpoena obligations to 
produce.  In the interests of cooperation, we have revised our subpoenas to further limit the 
information we seek.  Our revisions should address those of your concerns that are legitimate; 



                                                 
4 When ECM originally issued its expert subpoenas, the timing for production would 



have occurred after Complaint Counsel’s experts reports were due under the then-operative 
Scheduling Order.  Now, following the Second Revised Scheduling Order, to the extent ECM’s 
subpoenas overlap or seek information included within Rule 3.31A(c), that information should 
be provided under the Scheduling Order and not ECM’s subpoena.  The subpoena response date 
was April 25, 2014, although we are willing to negotiate an extension given the Court’s recent 
changes to the scheduling order. 
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     EMORD & ASSOCIATES, P.C.                 (202) 466-6937/FAX (202) 466-6938 
WASHINGTON, D.C. | VIRGINIA | ARIZONA                WWW.EMORD.COM 
 



and the enclosed files, modified to account for the aforementioned legitimate objections, 
supersede our earlier requests.5 



  



        Sincerely, 
 
 
 
        
        Jonathan W. Emord 



Peter A. Arhangelsky 
Lou F. Caputo 



 
Enclosures:  (3) 



                                                 
5 We offer the revised subpoenas solely as an accommodation intended to narrow issues 



in dispute. 
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Peter Arhangelsky



From: jcohen2@ftc.gov
Sent: Thursday, June 19, 2014 7:42 AM
To: Peter Arhangelsky
Subject: Receipt Notification: Stewart Rule 3.31A Packet.zip RE: Re: File Request - ECM BioFilms - 



(R1379 - #3)



  
Your files have been received by jcohen2@ftc.gov 
19 June 2014 10:41:27 



  
  



  
Return Receipt: 



File: Stewart Rule 3.31A Packet.zip 
File size: 252.07 MB 
Downloaded at: 19 June 2014 10:41:27 
Recipient: jcohen2@ftc.gov 



  



Secured by Accellion
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The Code of Professional Ethics and Practices (Revised May, 2010) 
 
We—the members of the American Association for Public Opinion Research and its affiliated chapters—subscribe to the principles expressed in the following Code. Our goals are to 
support sound and ethical practice in the conduct of survey and public opinion research and in the use of such research for policy- and decision-making in the public and private sectors, as 
well as to improve public understanding of survey and public opinion research methods and the proper use of those research results.  
 
We pledge ourselves to maintain high standards of scientific competence, integrity, and transparency in conducting, analyzing, and reporting our work; establishing and maintaining 
relations with survey respondents and our clients; and communicating with those who eventually use the research for decision-making purposes and the general public. We further pledge 
ourselves to reject all tasks or assignments that would require activities inconsistent with the principles of this Code.  
 
The Code describes the obligations that we believe all research professionals have, regardless of their membership in this Association or any other, to uphold the credibility of survey and 
public opinion research.  
 
It shall not be the purpose of this Code to pass judgment on the merits of specific research methods. From time to time, the AAPOR Executive Council may issue guidelines and 
recommendations on best practices with regard to the design, conduct, and reporting of surveys and other forms of public opinion research.  
 
I. Principles of Professional Responsibility in Our Dealings with People  



 
A. Respondents and Prospective Respondents  
1. We shall avoid practices or methods that may harm, endanger, humiliate, or seriously mislead survey respondents or prospective respondents.  
2. We shall respect respondents' desires, when expressed, not to answer specific survey questions or provide other information to the researcher. We shall be responsive to their questions 
about how their contact information was secured.  
3. Participation in surveys and other forms of public opinion research is voluntary, except for the decennial census and a few other government surveys as specified by law. We shall 
provide all persons selected for inclusion with a description of the research study sufficient to permit them to make an informed and free decision about their participation. We shall make 
no false or misleading claims as to a study’s sponsorship or purpose, and we shall provide truthful answers to direct questions about the research. If disclosure could substantially bias 
responses or endanger interviewers, it is sufficient to indicate that some information cannot be revealed or will not be revealed until the study is concluded.  
4. We shall not misrepresent our research or conduct other activities (such as sales, fundraising, or political campaigning) under the guise of conducting survey and public opinion research.  
5. Unless the respondent explicitly waives confidentiality for specified uses, we shall hold as privileged and confidential all information that could be used, alone or in combination with 
other reasonably available information, to identify a respondent with his or her responses. We also shall not disclose or use the names of respondents or any other personally-identifying 
information for non-research purposes unless the respondents grant us permission to do so.  
6. We understand that the use of our research results in a legal proceeding does not relieve us of our ethical obligation to keep confidential all respondent-identifying information (unless 
waived explicitly by the respondent) or lessen the importance of respondent confidentiality.  
 
B. Clients or Sponsors  
1. When undertaking work for a private client, we shall hold confidential all proprietary information obtained about the client and about the conduct and findings of the research undertaken 
for the client, except when the dissemination of the information is expressly authorized by the client, or when disclosure becomes necessary under the terms of Section I-C or III-E of this 
Code. In the latter case, disclosures shall be limited to information directly bearing on the conduct and findings of the research.  
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2. We shall be mindful of the limitations of our techniques and capabilities and shall accept only those research assignments that we can reasonably expect to accomplish within these 
limitations.  
 
C. The Public  
1. We shall inform those for whom we conduct publicly released research studies that AAPOR Standards for Disclosure require the release of certain essential information about how the 
research was conducted, and we shall make all reasonable efforts to encourage clients to subscribe to our standards for such disclosure in their releases.  
2. We shall correct any errors in our own work that come to our attention which could influence interpretation of the results, disseminating such corrections to all original recipients of our 
content.  
3. We shall attempt, as practicable, to correct factual misrepresentations or distortions of our data or analysis, including those made by our research partners, co-investigators, sponsors, or 
clients. We recognize that differences of opinion in analysis are not necessarily factual misrepresentations or distortions. We shall issue corrective statements to all parties who were 
presented with the factual misrepresentations or distortions, and if such factual misrepresentations or distortions were made publicly, we shall correct them in as commensurate a public 
forum as is practicably possible.  
 
D. The Profession  
1. We recognize our responsibility to the science of survey and public opinion research to disseminate as freely as practicable the ideas and findings that emerge from our research.  
2. We can point with pride to our membership in the Association and our adherence to this Code as evidence of our commitment to high standards of ethics in our relations with 
respondents, our clients or sponsors, the public, and the profession. However, we shall not cite our membership in the Association nor adherence to this Code as evidence of professional 
competence, because the Association does not so certify any persons or organizations.  
 
 



II. Principles of Professional Practice in the Conduct of Our Work  



 
A. We shall exercise due care in developing research designs and instruments, and in collecting, processing, and analyzing data, taking all reasonable steps to assure the reliability and 



validity of results.  
 



1. We shall recommend and employ only those tools and methods of analysis that, in our professional judgment, are well suited to the research problem at hand.  
2. We shall not knowingly select research tools and methods of analysis that yield misleading conclusions.  
3. We shall not knowingly make interpretations of research results that are inconsistent with the data available, nor shall we tacitly permit such interpretations. We shall ensure that any 
findings we report, either privately or for public release, are a balanced and accurate portrayal of research results.  
4. We shall not knowingly imply that interpretations should be accorded greater confidence than the data actually warrant. When we use samples to make statements about populations, we 
shall only make claims of precision that are warranted by the sampling frames and methods employed. For example, the reporting of a margin of sampling error based on an opt-in or self-
selected volunteer sample is misleading.  
5. We shall not knowingly engage in fabrication or falsification.  
6. We shall accurately describe survey and public opinion research from other sources that we cite in our work, in terms of its methodology, content, and comparability.  
 
B. We shall describe our methods and findings accurately and in appropriate detail in all research reports, adhering to the standards for disclosure specified in Section III.  
 
III. Standards for Disclosure  



 
Good professional practice imposes the obligation upon all survey and public opinion researchers to disclose certain essential information about how the research was conducted. When 
conducting publicly released research studies, full and complete disclosure to the public is best made at the time results are released, although some information may not be immediately 
available. When undertaking work for a private client, the same essential information should be made available to the client when the client is provided with the results.  
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 A. We shall include the following items in any report of research results or make them available immediately upon release of that report.  
 



1. Who sponsored the research study, who conducted it, and who funded it, including, to the extent known, all original funding sources. 
2. The exact wording and presentation of questions and responses whose results are reported.  
3. A definition of the population under study, its geographic location, and a description of the sampling frame used to identify this population. If the sampling frame was provided by a third 
party, the supplier shall be named. If no frame or list was utilized, this shall be indicated.  
4. A description of the sample design, giving a clear indication of the method by which the respondents were selected (or self-selected) and recruited, along with any quotas or additional 
sample selection criteria applied within the survey instrument or post-fielding. The description of the sampling frame and sample design should include sufficient detail to determine 
whether the respondents were selected using probability or non-probability methods.  
5. Sample sizes and a discussion of the precision of the findings, including estimates of sampling error for probability samples and a description of the variables used in any weighting or 
estimating procedures. The discussion of the precision of the findings should state whether or not the reported margins of sampling error or statistical analyses have been adjusted for the 
design effect due to clustering and weighting, if any.  
6. Which results are based on parts of the sample, rather than on the total sample, and the size of such parts.  
7. Method and dates of data collection.  
 
B. We shall make the following items available within 30 days of any request for such materials. 
  
1. Preceding interviewer or respondent instructions and any preceding questions or instructions that might reasonably be expected to influence responses to the reported results.  
2. Any relevant stimuli, such as visual or sensory exhibits or show cards.  
3. A description of the sampling frame’s coverage of the target population.  
4. The methods used to recruit the panel, if the sample was drawn from a pre-recruited panel or pool of respondents.  
5. Details about the sample design, including eligibility for participation, screening procedures, the nature of any oversamples, and compensation/incentives offered (if any).  
6. Summaries of the disposition of study-specific sample records so that response rates for probability samples and participation rates for non-probability samples can be computed.  
7. Sources of weighting parameters and method by which weights are applied.  
8. Procedures undertaken to verify data. Where applicable, methods of interviewer training, supervision, and monitoring shall also be disclosed.  
 
C. If response rates are reported, response rates should be computed according to AAPOR Standard Definitions.  
 
D. If the results reported are based on multiple samples or multiple modes, the preceding items shall be disclosed for each.  
 
E. If any of our work becomes the subject of a formal investigation of an alleged violation of this Code, undertaken with the approval of the AAPOR Executive Council, we shall provide 
additional information on the research study in such detail that a fellow researcher would be able to conduct a professional evaluation of the study.                                         



May, 2010 
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Let’s Talk About Research Participants



  by Chelsea Lee and Jeff Hume-Pratuch



In this post you will learn how to present data gathered during surveys or interviews with research participants that you conducted
as part of your research. You may be surprised to learn that although you can discuss your interview and survey data in a paper, you
should not cite them. Here’s why.



Retrievability Versus Confidentiality



In APA Style, all sources must provide retrievable data. Because one purpose of references is to lead the reader to the source,
both the reference entry and the in-text citation begin with the name of the author. But rules for the ethical reporting of human
research data prohibit researchers from revealing “confidential, personally identifiable information concerning their patients, . .
. research participants, or other recipients of their services” (APA Publication Manual [PM]; 6th ed., § 1.11, p. 16; APA Ethics
Code, Standard 4.07). In other words, you must prevent the reader from identifying the source of information.



In this clash of principles, which one should triumph? The value of protecting participants’ confidentiality must always win out.
“Subject privacy . . . should never be sacrificed for clinical or scientific accuracy” (PM § 1.11)—not even for APA Style.



Strategies for the Discussion of Research Participant Data



Although you don’t cite data you gathered from research participants, you can discuss them, provided that you preserve the
confidentiality you guaranteed the participants when they consented to participate in your study (see PM § 1.11). In practical
terms, this means that “neither the subject nor third parties (e.g., family members, employers) are identifiable” (PM, p. 17) from the information presented.



Strategies for the ethical use of data from research participants include the following:



referring to participants by identifiers other than their names, such as
their roles (e.g., participant, doctor, patient),
pseudonyms or nicknames,
initials,
descriptive phrases,
case numbers, or
letters of the alphabet;



altering certain participant characteristics in your discussion of the participants (e.g., make the characteristics more general, such as saying “European” instead
of “French”);
leaving out unimportant identifying details about the participant;
adding extraneous material to obscure case details; and
combining the statements of several participants into a “composite” participant.



Choose the strategy that makes sense given the degree of confidentiality of information you must maintain and what details are important to relate to the reader.
Keep in mind that in employing these strategies it is essential that you not “change variables that would lead the reader to draw false conclusions related to the
phenomena being described” (PM, p. 17). 



Examples of How to Discuss Research Participant Data



Here are a few examples of how participant data might be presented in the text. The most appropriate presentation will depend on context.



One respondent stated she had never experienced a level of destruction similar to that caused by the 2008 Sichuan earthquake.
“Madge,” a 45-year-old Red Cross social worker, was in Sichuan province when the earthquake struck. “It was unlike anything else I have experienced,” she
said.
MJ, a European social worker, said the earthquake was “unlike anything else I have experienced.”
A non-Chinese social worker said the 2008 Sichuan earthquake “exceeded levels of devastation I have ever seen before.”
Case 24 was injured in the earthquake.
Participant M said she had never experienced anything like the earthquake or its level of devastation.
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Several employees of a humanitarian aid organization said that they were emotionally distressed by the devastation the earthquake left behind.



Data can also be presented in a table or figure provided these same standards are abided by. 



Going on the Record



If the research participant is willing to go "on the record," or include his or her name in the paper, use a personal communication citation (see PM § 6.20). In that
case, you should write up the material you intend to use, present it to the participant, and get his or her written permission before including it (see PM § 1.11). In
your paper, the information might be presented as follows:



M. Johnson (personal communication, May 16, 2008), a Red Cross social worker who assisted in the Sichuan earthquake recovery efforts, stated that “the
earthquake exceeded levels of devastation I have ever seen before.”



Further Reading



The issues surrounding participant privacy in research reporting are complex and exceed what can be presented in this post. For further reading, consult the APA
Publication Manual (6th ed., § 1.11) as well as the APA Ethics Code. 



Posted by Chelsea Lee at 12:05:33 PM in Direct quotations, Ethics, General APA Style, How-to, Interviews, Personal communications
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Listed below are links to weblogs that reference Let’s Talk About Research Participants:



Comments



Pylduck.wordpress.com said...
Hi Chelsea and Jeff,



Thanks for this post! I'm a dissertation editor, and I often see awkward writing in dissertations in which authors try to negotiate this tension between retrievability
and confidentiality.



Does the APA Publication Manual have anything to say about redacting information in the text (blacking it out but leaving it in the document) to preserve
confidentiality?



Do you have suggestions for writing that maintain the confidentiality of study sites in addition to confidential information and identity of individuals?



Thanks,



Paul



August 30, 2013 at 11:13 AM



Jeff Hume-Pratuch said in reply to Pylduck.wordpress.com...
Hi Paul,



I don't think I've ever seen an article or dissertation in which confidential information in the text was redacted by blacking it out. The standard method of
eliminating material from quoted text is to use ellipses.



Perhaps you're thinking of reproducing original documents (as a figure or appendix) with sensitive data blacked out. That would need to be done with great care to
insure that redacted information cannot be retrieved from the final document. It's not enough to merely use a permanent marker or draw a black box over the text in
Word/Acrobat (as a number of government agencies have found to their dismay).



Study sites, like persons, can be described ("a small Midwestern university") or pseudonymized ("Midwest State Teachers College"). The key is to give those
attributes that are significant in terms of the research without identifying the place completely.



Finally, our apologies for the delay in responding. Your post slipped though our notification system, but we hope this answer is better late than never.



Thanks,
Jeff



December 02, 2013 at 12:31 PM



Jana Thompkins said...
I don't know whether this is a question about describing study participants or about commas, but I'll forge ahead. A work that has come across my desk is about "gay
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Arab Muslim men." I see in the Manual (p. 74) that there is no comma used in the term "female-to-male transgender person," but is there a point where the number
of adjectives preceding the noun requires the use of commas to separate them? Punctuating the term as "gay, Arab, Muslim men" seems cumbersome but somehow
more correct. I cannot find support for my intuition, however. Please help!



April 09, 2014 at 11:35 AM



Jeff Hume-Pratuch said in reply to Jana Thompkins...
Hi Jana,



That is definitely a punctuation issue, not a participant issue, but we take all comers on this blog. ;-)



The punctuation depends on whether the string "gay Arab Muslim men" is composed of coordinate adjectives or cumulative adjectives. Coordinate adjectives all
modify the noun; cumulative adjectives build on each other to form a phrase.



In your example, Arab modifies its fellow adjective Muslim rather than the noun men (i.e., there are Muslims who are not Arab, and Arabs who are not Muslim).
That makes this a string of cumulative adjectives. Ergo, no comma should be used.



Hope this helps,
Jeff



April 09, 2014 at 05:35 PM
Sign in with Typepad Facebook Twitter Google+ and more...
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Data Access and Personal Privacy: Appropriate Methods of Disclosure
Control



A statement by the American Statistical Association.



Approved December 6, 2008



Statement:



Access to high quality data is essential to advancing science and improving the human condition. Robust new sources
of data on human behavior allow researchers to ask and answer complex questions and hence guide policy decisions.
Powerful and sophisticated electronic technologies have made much of this data readily accessible to the public.



At the same time, much of this data contains personal information, so these electronic tools for combining and
analyzing publicly accessible data pose a distinct threat - in perception if not in reality -- to privacy, as well as a
potential for inflicting great harm on persons and establishments. The protection of personal privacy is of paramount
importance in engaging the cooperation of respondents, and thus in producing and distributing the high quality data
needed for research. Fortunately, modern statistical tools have been developed to help ensure the appropriate
treatment of confidential information while still making useful data available for public policy and scientific
advancement.



This statement is intended to provide the American Statistical Association's (ASA) perspective on the assessment of the
risk associated with data dissemination and an overview of the way in which statisticians can help limit that risk.



The ASA urges distributors and users of data, particularly sensitive data such as public health and biologic data, to
familiarize themselves with risk assessment, and to consult with statistical professionals when necessary. The ASA
further urges the media to be mindful of these issues when it presents data to the public.



Context:



Many forms of data are collected and disseminated to guide both research and policy decisions. For example, health
data on individuals are collected and used by state agencies and others so that trends can be monitored, potential
public health hazards can be identified, and public health can be protected. At the same time, the privacy of the
individuals who provide the data must be safeguarded. An illustration of the tension between these sometimes
conflicting needs occurred in Delaware in 2008. The Delaware press sought detailed information about the location
and characteristics of certain cancers. However, the Delaware Division of Public Health cited privacy concerns in
refusing the release of such data. In response to these concerns, the state passed legislation (Delaware Senate Bill 235,



News & Announcements
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now state law) requiring the release of such data but allowing the agency to take steps first to protect patient privacy.



In the first instance, statisticians can follow well established fair information practices to protect privacy, such as
collecting only the information that is needed, articulating the purpose of the information collection, and providing
informed consent. A critical element of informed consent is to accurately explain what assurances of confidentiality are
available.



Statisticians also have a long history of studying ways to protect the confidentiality of data while providing information
to policymakers. The traditional way of ensuring confidentiality while disseminating data has been to aggregate
information and report it in tables. This approach generally acts to mask information that might specifically identify
anyone.



The challenge of safeguarding confidentiality has become more difficult for data custodians. Many new forms of data
on human behavior, such as video data, biologic samples, or transaction data, are not particularly useful to researchers
or policy makers in tabular form. As a result, such "micro-data" is often disseminated after the information is "de-
identified." Unfortunately, statistical research shows that such de-identification is often insufficient and could result in
a breach of confidentiality if reidentification were attempted by an individual with the right skills, a computer, and
access to publicly available databases.



In one example, a student at the Massachusetts Institute of Technology showed that 97 percent of the names and
addresses on the 1997 voting list for Cambridge, Massachusetts were unique using only zip code and date of birth1. The



same research showed that this same information, along with medical insurance claims records of state employees, was
contained in files made available to researchers by the Massachusetts Group Insurance Commission. By comparing the
two sources, the records of the Governor of the state were re-identified, even though his personal identifiers had been
removed from the insurance records.



In another example, geneticists who have made substantial progress in the mapping of the human genome also have
found that there is reason for caution in making genetic information generally available2. The increased availability of



genomic data for research, coupled with demonstrations that conventional protective procedures do not completely
mask the presence of an individual's genetic material in certain databases, has led to measures for increased security.



Today we are developing better statistical tools that can help guide the proper release of data. First, those tools can help
ensure the proper assessment of risk. Second, the tools help ensure the proper treatment of confidential information,
so that confidential facts do not become public knowledge through the apparently harmless release of aggregated data
or de-identified micro-data. Statisticians, working with computer scientists and others, can help ensure continued
access to research data while protecting the privacy of the individuals from whom the data came.



A brief discussion of the statistical resources available follows. For further information, please contact the chair of the
ASA's Privacy and Confidentiality Committee. This contact information can be obtained from the committee's website,
or by calling the American Statistical Association, 703-684-1221.



Background



The ASA recognizes that risk assessment and confidentiality protection are not simple matters. It believes that
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statistical techniques are essential to identifying and preventing potential disclosures and invaluable to resolving them.
However routine or unusual the information to be protected, the statistician can considerably enhance its usefulness
while also protecting privacy. The ASA emphasizes the following points:



Confidentiality protection is important



The protection of personal privacy is of paramount importance in the production and distribution of statistical
data. 



The quality of those data is strongly influenced by the public's trust that pledges of confidentiality will be
rigorously observed.



Data access is important



Optimizing access to high quality data is critical to informed decision making and is the principal justification for
their collection and dissemination. 



The assurance of confidentiality is a primary concern in considering what scope and extent of access to personal
information will be granted.



Statisticians can play an important role in ensuring that both goals are met, and need to work with data users, data
producers, and data custodians to accomplish these goals.



The sharing and dissemination of information gathered under a pledge of confidentiality must be subject to
rigorous statistical scrutiny to ensure consistency with the confidentiality pledges. 



The profession of statistics has developed the requisite tools to help with the appropriate treatment of confidential
information. Additionally, the profession is actively engaged in research to further refine these tools and to develop
means to make useful information available for public policy and scientific advancement.



The Assessment of Risk in Statistical Data



The assessment of risk depends on the way in which the information is produced. Until fairly recently, the production
of information for dissemination to the public relied principally on printed, tabular data. Statisticians have long been
sensitive, therefore, to the potential risk of disclosure in such data. Although tables are intended to protect individual
information by presenting grouped figures, there are situations in which the size and/or the distribution of those
groups can reveal more information about individuals or business establishments than had been publicly known.



In contrast to tabular data, which are presented in aggregate form, the information contained in micro-data is
disaggregated. The information contained is specific to the individual. An electronic micro-data file may contain many
thousands of data records, each referring to a separate person. This format permits the researcher to specify with
exactitude the kind of questions that can be addressed and to utilize much more powerful analytic tools. This very
advantage, however, carries with it the possibility of identifying one or more respondents - and the more detailed the
information, the more individual records become distinct from each other, making study participants easier to identify.
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It is a common misconception that once names and certain other direct identifiers (address, telephone number) that
lead directly to a person have been removed from a body of information, the remaining data may be judged safe and
can be shared without risk of compromising the privacy of the data providers. Statisticians and members of other
professions, however, have demonstrated repeatedly that modern computational technology and the widespread
availability of personal information on the Internet can render information quite as revealing as though the names had
not been removed. That is, a seemingly anonymous body of data could be rendered identifiable.



Techniques for Protecting Confidentiality



Taking the aforementioned facts into account, statistical scientists and agencies responsible for developing and
distributing data have developed a variety of counter measures to de-identify statistical databases to block efforts to
manipulate them to disclose personal information. Strategies for preventing unauthorized and inappropriate disclosure
of identifiable information generally involve some combination of modification of data content and restriction of data
access. The first strategy involves some loss of information detail and the second, while permitting access to more
complete data to qualified users, limits who, under what conditions, and for what purpose they may be used. Thus the
selection of a strategy involves a careful consideration of the interests of legitimate data users while strictly adhering to
confidentiality protections promised to the subjects of the data; by selecting among a variety of strategies a satisfactory
resolution can often be found. Alternatives that have been considered include:



Modifying the values of information items to maintain statistical quality but avoid disclosures. One such
strategy is to blur or disguise the data in such a way that individual data items cannot be uniquely associated
with or attributed to a particular person or establishment.
Distributing synthetic data sets whose variables have the same statistical distributions and relationships as
the original data from which they are derived but containing no actual information from the original data.
Partially synthetic files are another way to avoid disclosures while keeping the bulk of the data intact.
Providing access to detailed data only in restricted data enclaves where appropriateness of use can be
monitored, access is restricted to authorized individuals, and those individuals are trained in confidentiality
protection. The enclaves can be set up either to require the analyst to be physically present at the restricted
site or to allow remote access to authorized analyses.
Permitting tailored online data analysis of detailed databases with results subjected to disclosure avoidance
review.
Making selected information files available under licensing arrangements that guarantee secure and
confidential handling of data by trusted researchers.



Various Federal agencies' data access policies employ one or more modes of access, and some are able to provide
different tiers of access, for example providing a minimally protected dataset (e.g., no direct identifiers like names) in
secure enclaves, slightly restricted data (e.g., with aggregated geography) via licensing, and blurred or synthetic data
for unrestricted public use.



A comprehensive review of disclosure avoidance techniques is beyond the scope of this statement, but the reader is
referred to the Privacy, Confidentiality and Data Security website3 for a convenient source of references on current



regulations, recommendations, and best practices in the field. Three recent publications deserve special mention: the
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Report on Statistical Disclosure Limitation Methodology4 issued by the Federal Committee on Statistical



Methodology, the Handbook on Statistical Disclosure Control, a product of the Centre of Excellence in Statistical
Control5, and Expanding Access to Research Data: Reconciling Risks and Opportunities, a report of the National



Academy of Sciences6. Together these publications represent an up-to-date perspective based on a vast amount of



experience and expertise.



Appendix: Definitions
Key to the understanding of disclosure avoidance are the concepts of privacy, confidentiality, and data protection7.



Informational privacy encompasses an individual's freedom from excessive intrusion and the ability to choose the
extent and circumstances under which one's personal information will be shared with or withheld from others. The
assurances given to information providers concerning the care and potential sharing of this information are detailed in
a pledge of confidentiality. Data protection refers to the set of policies and procedures that ensure that the protection
promised is actually provided. These policies and procedures are generally quite comprehensive and involve
administrative, physical, and electronic safeguards. When information is shared with the public or with parties not
included in the pledge of confidentiality, the possibility of disclosure arises. It is at this point that the statistician's skills
and experience come into play.



Information may be shared as tabular or micro-data. The former is represented by data grouped according to one or
more characteristics. A simple table would contain categories (cells) of age and gender, and more complex tables
contain additional classifications (e.g. race, income, etc.). Each one of these more complex tables could be constructed
for a number of other variables or dimensions (e.g. a separate complex table for each state in which data were
collected). The table entries may be the actual number of respondents falling into a given category (frequencies) or an
average, rate, percentage or other quantity that applies to respondents so categorized



1. Sweeney, L. Computational Disclosure Control: A Primer on Data Privacy Protection. Doctoral Dissertation, Massachusetts Institute of



Technology, May, 2001.



2. NIH Background Fact Sheet, August 28, 2008. http://grants.nih.gov/grants/gwas/ (http://grants.nih.gov/grants/gwas/) . See also,



Homer N, Szelinger S, Redman M, et al. (2008) Resolving Individuals Contributing Trace Amounts of DNA to Highly Complex Mixtures



Using High-Density SNP Genotyping Microarrays. PLoS Genet 4(8): e1000167. doi:10.1371/journal.pgen.1000167



3. The PCDS website is found at http://www.amstat.org/committees/pc/index.html (/committees/pc/index.html) . 



4. Federal Committee on Statistical Methodology, Working Papers Nos. 22 (Second version, 2005). Found at



http://www.fcsm.gov/reports/#fcsm (http://www.fcsm.gov/reports/#fcsm) . 



5. Center of Excellence for Statistical Control, Handbook on Statistical Disclosure Control, Version 1.01, March 2007. Found at



http://neon.vb.cbs.nl/cenex/ (http://neon.vb.cbs.nl/cenex/) .



6. National Academy of Sciences, Expanding Access to Research Data: Reconciling Risks and Opportunities, 2005.



7. For a more detailed discussion of these and related terms, see http://www.amstat.org/committees/pc/keyterms.html



(/committees/pc/keyterms.html) .
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I N T R O D U C T I O N



This Code of Standards and Ethics for Survey Research sets forth the agreed upon rules of ethical conduct for
Survey Research Organizations. Acceptance of this Code is mandatory for all CASRO® Members.



The Code has been organized into sections describing the responsibilities of a Survey Research Organization to
Respondents, Clients and Outside Contractors and in reporting study results.



This Code is not intended to be, nor should it be, an immutable document. Circumstances may arise that are not
covered by this Code or that may call for modification of some aspect of this Code. The Standards Committee and
the Board of Directors of CASRO® will evaluate these circumstances as they arise and, if appropriate, revise the
Code. The Code, therefore, is a living document that seeks to be responsive to the changing world of Survey
Research. To continue to be contemporary, CASRO® advocates ongoing, two-way communication with Members,
Respondents, Clients, Outside Contractors, Consultants and Interviewers.



Please also refer to other CASRO® Publications, which may provide detail relevant to many sections of the CASRO®



Code of Standards and Ethics for Survey Research.
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I . R E S P O N S I B I L I T I E S T O R E S P O N D E N T S



Preamble



Researchers have professional and legal responsibilities to their respondents that are embodied in the procedures
of a research study. Underlying these specific responsibilities are four fundamental ethical principles:



Respondents should be:



a. willing participants in survey research;



b. appropriately informed about the survey’s intentions and how their personal information and survey
responses will be used and protected;



c. sufficiently satisfied with their survey experience;



d. willing to participate again in survey research.



A. Confidentiality



1. Since individuals who are interviewed are the lifeblood of the Survey Research Industry, it is essential that
Survey Research Organizations be responsible for protecting from disclosure to third parties—including
Clients and members of the Public—the identity of individual Respondents as well as Respondent-
identifiable information, unless the Respondent expressly requests or permits such disclosure.



2. This principle of confidentiality is qualified by the following exceptions:



a. A minimal amount of Respondent-identifiable information will be disclosed to the Client to permit the
Client: (1) to validate interviews and/or (2) to determine an additional fact of analytical importance to the
study (including the practice of appending Client-owned database information to the Survey Research
Organization’s data file as an analytic aid). Where additional inquiry is indicated, Respondents must be
given a sound reason for the re-inquiry; a refusal by Respondent to continue must be respected.



Before disclosing Respondent-identifiable information to a Client for purposes of interview validation or
re-inquiry, the Survey Research Organization must take whatever steps are needed to ensure that the
Client will conduct the validation or recontact in a fully professional manner. This includes the avoidance
of multiple validation contacts or other conduct that would harass or could embarrass Respondents. It
also includes avoidance of any use of the information (e.g., lead generation) for other than legitimate and
ethical Survey Research purposes or to respond to Customer/Respondent complaints. Assurance that the
Client will respect such limitations and maintain Respondent confidentiality should be confirmed in writing
before any confidential information is disclosed.



Where Respondent-identifiable data is disclosed to clients so that the Survey Research Organization may
analyze survey data in combination with other respondent-level data such as internal customer data,
respondent-level data from another survey, etc., it is understood that the information will be used for
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model building, internal (Survey Research Organization) analysis, or the like and not for individual marketing
efforts and that no action can be taken toward an individual respondent simply because of his or her
participation in the survey. To assure Client compliance, the Survey Research Organization must obtain
written confirmation from the Client before releasing any data. (A suggested CASRO® Client agreement
clause is available.)



Further, with respect to such research uses as Database Segmentation and/or Modeling (see preceding
paragraph), specific action(s) may not be taken toward an individual Respondent as a result of his/her
survey information and participation beyond those actions taken toward the entire database population
group the Respondent by chance has been selected to represent. In order for such specific action, the
following two elements must be met:



The Respondent has first given his/her permission to do so, having been told the general purpose and
limitations of such use; and



The research firm has obtained a written agreement from the Client assuring that no other use will be
made of Respondent-identifiable information.



Predictive equations which integrate a segmentation scheme into a Client database may be applied so long as
no action is taken toward an individual Respondent simply because of his or her participation in the survey.
Respondents must be treated like all other individuals in the database according to the segment(s) to which
they belong or have been assigned.



b. The identity of individual Respondents and Respondent-identifiable information may be disclosed to other
Survey Research Organizations whenever such organizations are conducting different phases of a multi-
stage study (e.g., a trend study). The initial Research Company should confirm in writing that Respondent
confidentiality will be maintained in accordance with the Code.



c. In the case of research in which representatives of the Client or others are present, such Client represen-
tatives and others should be asked not to disclose to anyone not present the identity of individual
Participants or other Participant-identifying information except as needed to respond, with the
Participant’s prior specific approval, to any complaint by one or more of the Participants concerning a
product or service supplied by the Client.



3. The principle of Respondent confidentiality includes the following specific applications or safeguards:



a. Survey Research Organizations’ staff or personnel should not use or discuss Respondent-identifiable data
or information for other than legitimate internal research purposes.



b. The Survey Research Organization has the responsibility for insuring that Subcontractors (Interviewers,
Interviewing Services and Validation, Coding, and Tabulation Organizations) and Consultants are aware of
and agree to maintain and respect Respondent confidentiality whenever the identity of Respondents or
Respondent-identifiable information is disclosed to such entities.
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c. Before permitting Clients or others to have access to completed questionnaires in circumstances other
than those described above, Respondent names and other Respondent-identifying information (e.g.,
telephone numbers) should be deleted.



d. Invisible identifiers on mail questionnaires that connect Respondent answers to particular Respondents
should not be used. Visible identification numbers may be used but should be accompanied by an
explanation that such identifiers are for control purposes only and that Respondent confidentiality will not
be compromised.



e. Any Survey Research Organization that receives from a Client or other entity information that it knows or
reasonably believes to be confidential, Respondent-identifiable information should only use such informa-
tion in accordance with the principles and procedures described in this Code.



f. The use of survey results in a legal proceeding does not relieve the Survey Research Organization of its
ethical obligation to maintain in confidence all Respondent-identifiable information or lessen the importance
of Respondent anonymity. Consequently, Survey Research firms confronted with a subpoena or other
legal process requesting the disclosure of Respondent-identifiable information should take all reasonable
steps to oppose such requests, including informing the court or other decision-maker involved of the
factors justifying confidentiality and Respondent anonymity and interposing all appropriate defenses to
the request for disclosure.



B. Privacy and the Avoidance of Harassment



1. Survey Research Organizations have a responsibility to strike a proper balance between the needs for
research in contemporary American life and the privacy of individuals who become the Respondents in the
research. To achieve this balance:



a. Respondents will be protected from unnecessary and unwanted intrusions and/or any form of personal
harassment.



b. The voluntary character of the Interviewer-Respondent contact should be stated explicitly where the
Respondent might have reason to believe that cooperation is not voluntary.



2. This principle of privacy includes the following specific applications:



a. The Research Organization, Subcontractors and Interviewers shall make every reasonable effort to
ensure that the Respondent understands the purpose of the Interviewer/Respondent contact.



(1) The Interviewer/Research Company representative must provide prompt and honest identification
of his/her research firm affiliation.



(2) Respondent questions should be answered in a forthright and non-deceptive manner.
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b. Deceptive practices and misrepresentation, such as using research as a guise for sales or solicitation
purposes, are expressly prohibited.



c. Survey Research Organizations must respect the right of individuals to refuse to be interviewed or to
terminate an interview in progress. Techniques that infringe on these rights should not be employed,
but Survey Research Organizations may make reasonable efforts to obtain an interview including:
(1) explaining the purpose of the research project; (2) providing a gift or monetary incentive adequate to
elicit cooperation; and (3) re-contacting an individual at a different time if the individual is unwilling or
unable to participate during the initial contact.



d. Research Organizations are responsible for arranging interviewing times that are convenient for respondents.



e. Lengthy interviews can be a burden. Research Organizations are responsible for weighing the research
need against the length of the interview and Respondents must not be enticed into an interview by a
misrepresentation of the length of the interview.



f. Research Organizations are responsible for developing techniques to minimize the discomfort or appre-
hension of Respondents and Interviewers when dealing with sensitive subject matter.



g. Electronic equipment (taping, recording, photographing) and one-way viewing rooms may be used only
with the full knowledge of Respondents.



3. Internet Research



The unique characteristics of Internet research require specific notice that the principle of respondent
privacy applies to this new technology and data collection methodology. The general principle of this
section of the Code is that survey Research Organizations will not use unsolicited emails to recruit survey
respondents or engage in surreptitious data collection methods. This section is organized into three parts:
a. email solicitations, b. active agent technologies, and c. panel/sample source considerations.



a. Email Solicitation



(1) Research Organizations are required to verify that individuals contacted for research by email have
a reasonable expectation that they will receive email contact for research. Such agreement can be
assumed when ALL of the following conditions exist:



(a) A substantive pre-existing relationship exists between the individuals contacted and the
Research Organization, the Client supplying email addresses, or the Internet Sample Providers
supplying the email addresses (the latter being so identified in the email invitation);



(b) Survey email invitees have a reasonable expectation, based on the pre-existing relationship
where survey email invitees have specifically opted in for Internet research with the research
company or Sample Provider, or in the case of Client-supplied lists that they may be contacted
for research and invitees have not opted out of email communications;
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(c) Survey email invitations clearly communicate the name of the sample provider, the relationship
of the individual to that provider, and clearly offer the choice to be removed from future email
contact.



(d) The email sample list excludes all individuals who have previously requested removal from
future email contact in an appropriate and timely manner.



(e) Participants in the email sample were not recruited via unsolicited email invitations.



(2) Research Organizations are prohibited from using any subterfuge in obtaining email addresses of
potential respondents, such as collecting email addresses from public domains, using technologies
or techniques to collect email addresses without individuals’ awareness, and collecting email
addresses under the guise of some other activity.



(3) Research Organizations are prohibited from using false or misleading return email addresses or any
other false and misleading information when recruiting respondents. As stated later in this Code,
Research Organizations must comply with all federal regulations that govern survey research activities. In
addition, Research Organizations should use their best efforts to comply with other federal regulations
that govern unsolicited email contacts, even though they do not apply to survey research.



(4) When receiving email lists from Clients or Sample Providers, Research Organizations are required to
have the Client or Sample Provider verify that individuals listed have a reasonable expectation that
they will receive email contact, as defined, in (1) above.



(5) The practice of “blind studies” (for sample sources where the sponsor of the study is not cited in the
email solicitation) is permitted if disclosure is offered to the respondent during or after the interview.
The respondent must also be offered the opportunity to “opt-out” for future research use of the
sample source that was used for the email solicitation.



(6) Information about the CASRO Code of Standards and Ethics for Survey Research should be made
available to respondents.



b. Active Agent Technology



(1) Active agent technology is defined as any software or hardware device that captures the behavioral
data about data subjects in a background mode, typically running concurrently with other activities.
This category includes tracking software that allows Research Organizations to capture a wide array
of information about data subjects as they browse the Internet. Such technology needs to be care-
fully managed by the research industry via the application of research best practices.



Active agent technology also includes direct to desktop software downloaded to a user’s computer
that is used solely for the purpose of alerting potential survey respondents, downloading survey
content or asking survey questions. A direct to desktop tool does not track data subjects as they
browse the Internet and all data collected is provided directly from user input.
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Data collection typically requires an application to download onto the subjects’ desktop, laptop or
PDA (including personal wireless devices). Once downloaded, tracking software has the capability
of capturing the data subject’s actual experiences when using the Internet such as Web page hits,
web pages visited, online transactions completed, online forms completed, advertising click-through
rates or impressions, and online purchases.



Beyond the collection of information about a user’s Internet experience, the software has the ability
to capture information from the data subject’s email and other documents stored on a computer
device such as a hard disk. Some of this technology has been labeled “spyware,” especially
because the download or installation occurs without the data subject’s full knowledge and specific
consent. The use of spyware by a member of CASRO is strictly prohibited.



A cookie (defined as a small amount of data that is sent to a computer’s browser from a web server
and stored on the computer’s hard drive) is not an active agent. The use of cookies is permitted if
a description of the data collected and its use is fully disclosed in a Research Organizations’
privacy policy.



(2) Following is a list of unacceptable practices that Research Organizations should strictly forbid or
prevent. A Research Organization is considered to be using spyware when it fails to adopt all of the
practices in set forth in Section 3 below or engages in any in the following practices:



(a) Downloading software without obtaining the data subject’s informed consent.



(b) Downloading software without providing full notice and disclosure about the types of information
that will be collected about the data subject, and how this information may be used. This notice
needs to be conspicuous and clearly written.



(c) Collecting information that identifies the data subject without obtaining affirmed consent.



(d) Using keystroke loggers without obtaining the data subject’s affirmed consent.



(e) Installing software that modifies the data subject’s computer settings beyond that which is
necessary to conduct research providing that the software doesn’t make other installed software
behave erratically or in unexpected ways.



(f) Installing software that turns off anti-spyware, anti-virus, or anti-spam software.



(g) Installing software that seizes control or hijacks the data subject’s computer.



(h) Failing to make commercially reasonable efforts to ensure that the software does not cause any
conflicts with major operating systems and does not cause other installed software to behave
erratically or in unexpected ways.



(i) Installing software that is hidden within other software that may be downloaded.
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(j) Installing software that is difficult to uninstall.



(k) Installing software that delivers advertising content, with the exception of software for the
purpose of ad testing.



(l) Installing upgrades to software without notifying users.



(m) Changing the nature of the active agent program without notifying user.



(n) Failing to notify the user of privacy practice changes relating to upgrades to the software.



(3) Following are practices Research Organizations that deploy active agent technologies should adopt.
Research Organizations that adopt these practices and do not engage in any of the practices set
forth in Section 2 above will not be considered users of spyware.



(a) Transparency to the data subject is critical. Research companies must disclose information
about active agents and other software in a timely and open manner with each data subject.
This communication must provide details on how the Research Organization uses and shares
the data subject’s information.



i. Only after receiving an affirmed consent or permission from the data subject or parent’s
permission for children under the age of 18, should any research software be downloaded
onto the individual’s computer or PDA.



ii. Clearly communicate to the data subject the types of data if any, that is being collected and
stored by an active agent technology.



iii. Disclosure is also needed to allow the data subject to easily uninstall research software
without prejudice or harm to them or their computer systems.



iv. Personal information about the subject should not be used for secondary purposes or
shared with third parties without the data subject’s consent.



v. Research Organizations are obligated to ensure that participation is a conscious and voluntary
activity. Accordingly, incentives must never be used to hide or obfuscate the acceptance of
active agent technologies.



vi. Research Organizations that deploy active agent technologies should have a method to
receive queries from end-users who have questions or concerns. A redress process is essential
for companies if they want to gauge audience reaction to participation on the network.



vii. On a routine and ongoing basis, consistent with the stated policies of the Research
Organization, data subjects who participate in the research network should receive clear
periodic notification that they are actively recorded as participants, so as to insure that their
participation is voluntary. This notice should provide a clearly defined method to uninstall the
Research Organization’s tracking software without causing harm to the data subject.
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(b) Stewardship of the data subject is critical. Research companies must take steps to protect
information collected from data subjects.



i. Personal or sensitive data (as described in the Personal Data Classification Appendix) should
not be collected. If collection is unavoidable, the data should be destroyed immediately. If
destruction is not immediately possible, it: (a) should receive the highest level of data security
and (b) should not be accessed or used for any purpose.



ii. Research Organizations have an obligation to establish safeguards that minimize the risk of
data security and privacy threats to the data subject.



iii. It is important for Research Organizations to understand the impact of their technology on
end-users, especially when their software downloads in a bundle with other comparable
software products.



iv. Stewardship also requires the Research Organization to make commercially reasonable
efforts to ensure that these “free” products are also safe, secure and do not cause undue
privacy or data security risks.



v. Stewardship also requires a Research Organization that deploys active agent technologies
to be proactive in managing its distribution of the software. Accordingly, companies must
vigorously monitor their distribution channel and look for signs that suggest unusual events
such as high churn rates.



vi. If unethical practices are revealed, responsible research companies should strictly terminate
all future dealings with this distribution partner.



c. Panel/Sample Source Considerations



The following applies to all Research Organizations that utilize the Internet and related technologies to
conduct research.



(1) The Research Organization must:



(a) Disclose to panel members that they are part of panel.



(b) Obtain panelist’s permission to collect and store information about the panelist.



(c) Collect and keep appropriate records of panel member recruitment, including the source
through which the panel member was recruited.



(d) Collect and maintain records of panel member activity.



(2) Upon Client request, the Research Organization must disclose:
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(a) Panel composition information (including panel size, populations covered, and the definition of
an active panelist).



(b) Panel recruitment practice information.



(c) Panel member activity.



(d) Panel incentive plans.



(e) Panel validation practices.



(f) Panel quality practices.



(g) Aggregate panel and study sample information (this information could include response rate
information, panelist participation in other research by type and timeframe, see Responsibilities
in Reporting to Clients and the Public).



(h) Study related information such as email invitation(s), screener wording, dates of email invitations
and reminders, and dates of fieldwork.



(3) Stewardship of the data collected from panelists is critical:



(a) Panels must be managed in accordance with applicable data protection laws and regulations.



(b) Personal or sensitive data should be collected and treated as specified in the Personal Data
Classification Appendix.



(c) Upon panelist request, the panelist must be informed about all personal data (relating to the
panelist that is provided by the panelist, collected by an active agent, or otherwise obtained by
an acceptable method specified in a Research Organization’s privacy policy) maintained by the
Research Organization. Any personal data that is indicated by panel member as not correct or
obsolete must be corrected or deleted as soon as practicable.



(4) Panel members must be given a straightforward method for being removed from the panel if they
choose. A request for removal must be completed as soon as practicable and the panelist must not
be selected for future research studies.



(5) A privacy policy relating to use of data collected from or relating to the panel member must be in
place and posted online. The privacy policy must be easy to find and use and must be regularly
communicated to panelists. Any changes to the privacy policy must be communicated to panelists as
soon as possible.



(6) Research Organizations should take steps to limit the number of survey invitations sent to targeted
respondents by email solicitations or other methods over the Internet so as to avoid harassment
and response bias caused by the repeated recruitment and participation by a given pool (or panel) of
data subjects.
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(7) Research Organizations should carefully select sample sources that appropriately fit research
objectives and Client requirements. All sample sources must satisfy the requirement that survey
participants have either opted-in for research or have a reasonable expectation that they will be
contacted for research.



(8) Research Organizations should manage panels to achieve the highest possible research quality.
This includes managing panel churn and promptly removing inactive panelists.



(9) Research Organizations must maintain survey identities and email domains that are used
exclusively for research activities.



(10) If a Research Organization uses a sample source (including a panel owned by the Research
Organization or a subcontractor) that is used for both survey research and direct marketing activities,
the Research Organization has an obligation to disclose the nature of the marketing campaigns
conducted with that sample source to Clients so that they can assess the potential for bias.



(11) All data collected on behalf of a Client must be kept confidential and not shared or used on behalf
of another Client (see also Responsibilities to Clients).



4. Privacy Laws and Regulations



a. Research Organizations must comply with existing state, federal, and international statutes and regula-
tions governing privacy, data security, and the disclosure, receipt and use of personally-identifiable
information (collectively “Privacy Laws”). Some of the Privacy Laws affecting Survey Research are
limited to specific industries (e.g., financial and health care industries), respondent source (e.g.,
children), and/or international venues.



b. In instances in which privacy laws apply to Survey Research operations for specific industries or
respondent source, Research Organizations will:



(1) Always enter into a confidentiality or “chain of trust” agreement when receiving and using legally-
protected, personally-identifiable information from a source other than the data subject, insuring that
the Research Organization will protect the information and only use it for the purposes specified in
the agreement;



(2) Always require subcontractors and other third parties to whom they disclose personally-identifiable
information to enter into confidentiality or “chain of trust” agreements that require such party(ies) to
provide the same level of security and limitations of use and disclosure as the Research Organization;



(3) Always store or maintain personally-identifiable information in a verifiably secure location;



(4) Always control and limit accessibility to personally-identifiable information;
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(5) Always use reasonable efforts to destroy personally-identifiable information once the survey is
complete and validation has been conducted, unless the personally-identifiable information relates to
Respondents in panels, to ongoing studies, or for some other critical research reason, or the
research Client is legally or contractually obligated to require its service providers to maintain such
information for a certain period of time and contractually imposes this requirement on the Research
Organization;



(6) Never knowingly receive, use or disclose personally-identifiable information in a way that will cause
the Research Organization or another party to violate any Privacy Law or agreement.



c. In order to conduct international research that requires either transmitting or receiving personally-
identifiable information of Respondents, Research Organizations must comply in all material respects
with international privacy laws and regulations, by, in the case of data transfers with a person or entity in
the European Union, either (i) certifying their compliance with the privacy provisions described in the
United States Safe Harbor Principles of the European Union Directive on Data Protection or (ii) satisfying
an alternative method of complying in all material respects with the Directive. The EU Safe Harbor
privacy principles are contained in the CASRO Model Privacy Policy and are as follows:



(1) Notice: A description of what information is collected, how it is collected, its purpose, and its
disclosure to third parties.



(2) Choice: A statement of and procedures for allowing individuals to choose not to participate in the
research and/or to have their personal information used or disclosed to a third party.



(3) Onward Transfer: A statement that personal information will be transferred only to third parties who
are also in compliance with the Safe Harbor Principles.



(4) Access: Procedures to provide individuals with access to their personal information in order to
correct, amend, or delete that information where it is inaccurate.



(5) Security: A description of the reasonable precautions taken to protect personal information from loss,
misuse and unauthorized access, disclosure, alteration, and destruction.



(6) Data Integrity: A statement that information will be used consistent with the purpose for which it was
collected.



(7) Enforcement: A description of internal and external mechanisms for assuring compliance, and
addressing and resolving disputes and complaints.



d. Research Organizations will, to the extent required by law or as necessary to fully and completely
comply with the principles set forth in the section of this Code entitled Responsibilities to Respondents,
adopt effective and comprehensive legal and operational policies, such as those set forth in CASRO’s
Privacy Protection Program, which will be updated as necessary to conform with additions to and
changes in Privacy Laws.
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I I . R E S P O N S I B I L I T I E S T O C L I E N T S



A. Relationships between a Survey Research Organization and Clients for whom the surveys are conducted should
be of such a nature that they foster confidence and mutual respect. They must be characterized by honesty
and confidentiality.



B. The following specific approaches describe in more detail the responsibilities of Research Organizations in
this relationship:



1. A Survey Research Organization must assist its Clients in the design of effective and efficient studies that
are to be carried out by the Research Company. If the Survey Research Organization questions whether
a study design will provide the information necessary to serve the Client's purposes, it must make its
reservations known.



2. A Research Organization must conduct the study in the manner agreed upon. However, if it becomes
apparent in the course of the study that changes in the plans should be made, the Research Organization
must make its views known to the Client promptly.



3. A Research Organization has an obligation to allow its Clients to verify that work performed meets all
contracted specifications and to examine all operations of the Research Organization that are relevant to
the proper execution of the project in the manner set forth. While Clients are encouraged to examine
questionnaires or other records to maintain open access to the research process, the Survey Research
Organization must continue to protect the confidentiality and privacy of survey Respondents.



4. When more than one Client contributes to the cost of a project specially commissioned with the Research
Organization, each Client concerned shall be informed that there are other Participants (but not necessarily
their identity).



5. Research Organizations will hold confidential all information that they obtain about a Client’s general
business operations, and about matters connected with research projects that they conduct for a Client.



6. For research findings obtained by the agency that are the property of the Client, the Research Organization
may make no public release or revelation of findings without expressed, prior approval from the Client.



C. Bribery in any form and in any amount is unacceptable and is a violation of a Research Organization’s fundamental,
ethical obligations. A Research Organization and/or its principals, officers and employees should never give gifts
to Clients in the form of cash. To the extent permitted by applicable laws and regulations, a Research
Organization may provide nominal gifts to Clients and may entertain Clients, as long as the cost of such
entertainment is modest in amount and incidental in nature.
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I I I . R E S P O N S I B I L I T I E S I N R E P O R T I N G T O
C L I E N T S A N D T H E P U B L I C



A. When reports are being prepared for Client confidential or public release purposes, it is the obligation of the
Research Organization to insure that the findings they release are an accurate portrayal of the survey data, and
careful checks on the accuracy of all figures are mandatory.



B. A Research Organization’s report to a Client or the Public should contain, or the Research Organization should
be ready to supply to a Client or the Public on short notice, the following information about the survey:



1. The name of the organization for which the study was conducted and the name of the organization
conducting it.



2. The purpose of the study, including the specific objectives.



3. The dates on or between which the data collection was done.



4. A definition of the universe that the survey is intended to represent and a description of the population
frame(s) that was actually sampled.



5. A description of the sample design, including the method of selecting sample elements, method of interview,
cluster size, number of callbacks, Respondent eligibility or screening criteria, and other pertinent information.



6. A description of results of sample implementation including (a) a total number of sample elements contacted,
(b) the number not reached, (c) the number of refusals, (d) the number of terminations, (e) the number of
non-eligibles, (f) the number of completed interviews.



7. The basis for any specific “completion rate” percentages should be fully documented and described.



8. The questionnaire or exact wording of the questions used, including Interviewer directions and visual exhibits.



9. A description of any weighting or estimating procedures used.



10. A description of any special scoring, data adjustment or indexing procedures used. (Where the Research
Organization uses proprietary techniques, these should be described in general and the Research
Organization should be prepared to provide technical information on demand from qualified and technically
competent persons who have agreed to honor the confidentiality of such information).



11. Estimates of the sampling error and of data should be shown when appropriate, but when shown they
should include reference to other possible sources of error so that a misleading impression of accuracy or
precision is not conveyed.



12. Statistical tables clearly labeled and identified as to questionnaire source, including the number of raw
cases forming the base for each cross-tabulation.
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13. Copies of Interviewer instructions, validation results, code books, and other important working papers.



C. As a minimum, any general public release of survey findings should include the following information:



1. The sponsorship of the study.



2. A description of the purposes.



3. The sample description and size.



4. The dates of data collection.



5. The names of the research company conducting the study.



6. The exact wording of the questions.



7. Any other information that a lay person would need to make a reasonable assessment of the reported findings.



D. A Survey Research Organization will seek agreements from Clients so that citations of survey findings will be
presented to the Research Organization for review and clearance as to accuracy and proper interpretation prior
to public release. A Research Organization will advise Clients that if the survey findings publicly disclosed are
incorrect, distorted, or incomplete, in the Research Organization’s opinion, the Research Organization reserves
the right to make its own release of any or all survey findings necessary to make clarification.
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A. Research Organizations will not ask any Outside Contractor or Interviewer to engage in any activity which is not
acceptable as defined in other sections of this Code of Standards and Ethics for Survey Research or related
CASRO® publications.



I V . R E S P O N S I B I L I T I E S T O O U T S I D E
C O N T R A C T O R S A N D I N T E R V I E W E R S
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive Personal Data”3



Criteria Data that is identifiable to an
individual person but is not
“Sensitive Personal Data.”



Data that is (1) identifiable to an
individual person and (2) has the
potential to be used to harm or
embarrass the person.



Individually identifiable data that
typically has no legitimate survey
research value or purpose and has
a very high potential to harm or
embarrass the data subject.



Examples Name
Telephone # (work & home)
Address (work & home)
E-mail address (work and home)
Internal Company ID numbers
Gender
Marital status
# of Children
Date of Birth, Age
Citizenship
Education
Income range
Veteran status
Immigration status
Languages spoken
Country of residence
Non-medical benefits information
Purchase history, buying patterns,



shopping patterns, hobbies
All other personal data not



“Sensitive Personal Data”
IP address



Criminal arrests or convictions
Judgments in civil cases
Administrative sanctions
Race, ethnicity, national origin
Political opinions
Religious or philosophical beliefs
Union & Trade-union



membership
Data concerning health or



medical treatment
Data concerning sexual



orientation or activity
Financial data (such as credit



rating, excluding items listed
as Hyper-Sensitive Personal
Data)



Salary & Compensation
Disability status



Social Security Numbers
National ID Numbers
Driver’s License #
Financial Information



(Credit card #s, Account #s)
Passwords



Administrative
Access
Restrictions
(e.g., access
granted only to
employees with a
demonstrable need
to know)



Access restricted to persons with a
need to know for legitimate
business purposes, and who have
signed a confidentiality agreement.



Access restricted to persons
with a need to know for
legitimate business purposes,
and who have signed a
confidentiality agreement, and
who have been specifically
designated by management.



Do not collect if at all possible;
implement processes to eliminate
data that’s not used or ask client to
provide only essential data. If
collected and not eliminated do not
disclose to third parties and apply
the same Administrative Access
requirements as Sensitive
Personal Data.



Physical Labeling
(e.g., papers and
diskette or
tape label)



“Personal Data” label in a
conspicuous location on each
document.



“Sensitive Personal Data” label
in a conspicuous location on
each document.



Same as Sensitive Personal Data.



Electronic
Labeling
(e.g., digital file,
e-mail, or web
page)



“Personal Data” label in a
conspicuous location on each
digital file, e-mail, or web page,
and on subject line of messages.



“Sensitive Personal Data” label
in a conspicuous location on
each digital file, e-mail, or Web
page, and on subject line of
messages.



Same as Sensitive Personal Data.
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Classification Level
Name



“Ordinary Personal Data”1 “Sensitive Personal Data”2 “Hyper-Sensitive
Personal Data”3



Physical Storage
(e.g., secure room,
locked drawer)



Storage in a secure office or other
location. Room need not be locked if
access to the building or floor is
restricted to persons who are authorized
to see the data.



Storage in a locked drawer, file cabinet, or
office required. If stored in an open-file
storage area, access to the area must be
restricted to persons who are authorized
to see the data.



Same as Sensitive
Personal Data.



Electronic Storage
(e.g., password
protection,
encryption)



Stored in a directory or folder with
restricted access, e.g., password
protection.



Stored in a directory or folder with
restricted access, e.g., password
protection.



Same as Sensitive
Personal Data.



Physical
Transmission
(e.g., sealed
envelope, bonded
courier)



Sealed envelope. Sealed double envelopes with bonded
courier, and data encrypted with minimum
128 bit key.



Same as Sensitive
Personal Data.



Electronic
Transmission
(e.g., encrypted,
authentication of
recipient)



Information should be transmitted to
a verified account (email address or
login ID).



Information should be transmitted to a
verified account (email address or login ID)
and the data should be transmitted in
encrypted form (minimum 128-bit key).



Same as Sensitive
Personal Data.



Physical Disposal
(e.g., shredding of
paper or other
media)



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper).



After applicable Electronic Disposal,
secure onsite disposal (including
shredding of paper). Disposal audit
trail required.



Same as Sensitive
Personal Data.



Electronic
Disposal
(e.g., wiping of disk,
degaussing)



Where feasible and possible, removal of
directory entry for file, and overwriting of
file space with other data. Alternatively,
security certification where data
becomes embedded in archives and
cannot be selectively deleted.



Where feasible and possible, degaussing
(wiping) of media or physical destruction
of media. Alternatively, security certifica-
tion where data becomes embedded in
archives and cannot be selectively
degaussed (wiped).



Same as Sensitive
Personal Data.



1 Standard demographic data included in surveys are only considered “Ordinary Personal Data” if it is identifiable to an individual person.



2 Standard demographic data included in surveys are only considered “Sensitive Personal Data” if it is identifiable to an individual person. It
may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.



3 It may be necessary to create additional classification levels for data that is subject to specific statutory requirements, such as “personal
health information” subject to HIPAA.
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For more information about
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please visit



www.casro.org



or contact
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I. Introduction
Sample surveys are used to describe or enumerate the beliefs, attitudes, or behavior 
of persons or other social units.1 Surveys typically are offered in legal proceedings 
to establish or refute claims about the characteristics of those individuals or social 
units (e.g., whether consumers are likely to be misled by the claims contained 
in an allegedly deceptive advertisement;2 which qualities purchasers focus on in 
making decisions about buying new computer systems).3 In a broader sense, a 
survey can describe or enumerate the attributes of any units, including animals and 
objects.4 We focus here primarily on sample surveys, which must deal not only 
with issues of population definition, sampling, and measurement common to all 
surveys, but also with the specialized issues that arise in obtaining information 
from human respondents.



In principle, surveys may count or measure every member of the relevant 
population (e.g., all plaintiffs eligible to join in a suit, all employees currently 
working for a corporation, all trees in a forest). In practice, surveys typically 
count or measure only a portion of the individuals or other units that the survey 
is intended to describe (e.g., a sample of jury-eligible citizens, a sample of potential 
job applicants). In either case, the goal is to provide information on the relevant 
population from which the sample was drawn. Sample surveys can be carried out 
using probability or nonprobability sampling techniques. Although probability 
sampling offers important advantages over nonprobability sampling,5 experts in 
some fields (e.g., marketing) regularly rely on various forms of nonprobability 
sampling when conducting surveys. Consistent with Federal Rule of Evidence 
703, courts generally have accepted such evidence.6 Thus, in this reference guide, 
both the probability sample and the nonprobability sample are discussed. The 
strengths of probability sampling and the weaknesses of various types of non-
probability sampling are described.



1. Sample surveys conducted by social scientists “consist of (relatively) systematic, (mostly) 
standardized approaches to collecting information on individuals, households, organizations, or larger 
organized entities through questioning systematically identified samples.” James D. Wright & Peter V. 
Marsden, Survey Research and Social Science: History, Current Practice, and Future Prospects, in Handbook 
of Survey Research 1, 3 (James D. Wright & Peter V. Marsden eds., 2d ed. 2010).



2. See Sanderson Farms v. Tyson Foods, 547 F. Supp. 2d 491 (D. Md. 2008).
3. See SMS Sys. Maint. Servs. v. Digital Equip. Corp., 118 F.3d 11, 30 (1st Cir. 1999). For other 



examples, see notes 19–32 and accompanying text.
4. In J.H. Miles & Co. v. Brown, 910 F. Supp. 1138 (E.D. Va. 1995), clam processors and fishing 



vessel owners sued the Secretary of Commerce for failing to use the unexpectedly high results from 1994 
survey data on the size of the clam population to determine clam fishing quotas for 1995. The estimate of 
clam abundance is obtained from surveys of the amount of fishing time the research survey vessels require 
to collect a specified yield of clams in major fishing areas over a period of several weeks. Id. at 1144–45.



5. See infra Section III.C.
6. Fed. R. Evid. 703 recognizes facts or data “of a type reasonably relied upon by experts in 



the particular field. . . .” 
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As a method of data collection, surveys have several crucial potential advan-
tages over less systematic approaches.7 When properly designed, executed, and 
described, surveys (1) economically present the characteristics of a large group of 
respondents or other units and (2) permit an assessment of the extent to which 
the measured respondents or other units are likely to adequately represent a rel-
evant group of individuals or other units.8 All questions asked of respondents and 
all other measuring devices used (e.g., criteria for selecting eligible respondents) 
can be examined by the court and the opposing party for objectivity, clarity, and 
relevance, and all answers or other measures obtained can be analyzed for com-
pleteness and consistency. The survey questions should not be the only focus of 
attention. To make it possible for the court and the opposing party to closely scru-
tinize the survey so that its relevance, objectivity, and representativeness can be 
evaluated, the party proposing to offer the survey as evidence should also describe 
in detail the design, execution, and analysis of the survey. This should include 
(1) a description of the population from which the sample was selected, demon-
strating that it was the relevant population for the question at hand; (2) a descrip-
tion of how the sample was drawn and an explanation for why that sample design 
was appropriate; (3) a report on response rate and the ability of the sample to 
represent the target population; and (4) an evaluation of any sources of potential 
bias in respondents’ answers.



The questions listed in this reference guide are intended to assist judges in 
identifying, narrowing, and addressing issues bearing on the adequacy of surveys 
either offered as evidence or proposed as a method for developing information.9 
These questions can be (1) raised from the bench during a pretrial proceeding to 
determine the admissibility of the survey evidence; (2) presented to the contend-
ing experts before trial for their joint identification of disputed and  undisputed 
issues; (3) presented to counsel with the expectation that the issues will be 
addressed during the examination of the experts at trial; or (4) raised in bench  trials 
when a motion for a preliminary injunction is made to help the judge evaluate 



7. This does not mean that surveys can be relied on to address all questions. For example, if 
survey respondents had been asked in the days before the attacks of 9/11 to predict whether they 
would volunteer for military service if Washington, D.C., were to be bombed, their answers may 
not have provided accurate predictions. Although respondents might have willingly answered the 
question, their assessment of what they would actually do in response to an attack simply may have 
been inaccurate. Even the option of a “do not know” choice would not have prevented an error in 
prediction if they believed they could accurately predict what they would do. Thus, although such a 
survey would have been suitable for assessing the predictions of respondents, it might have provided 
a very inaccurate estimate of what an actual response to the attack would be. 



8. The ability to quantitatively assess the limits of the likely margin of error is unique to prob-
ability sample surveys, but an expert testifying about any survey should provide enough information 
to allow the judge to evaluate how potential error, including coverage, measurement, nonresponse, 
and sampling error, may have affected the obtained pattern of responses.



9. See infra text accompanying note 31. 
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what weight, if any, the survey should be given.10 These questions are intended 
to improve the utility of cross-examination by counsel, where appropriate, not 
to replace it.



All sample surveys, whether they measure individuals or other units, should 
address the issues concerning purpose and design (Section II), population defini-
tion and sampling (Section III), accuracy of data entry (Section VI), and disclo-
sure and reporting (Section VII). Questionnaire and interview surveys, whether 
conducted in-person, on the telephone, or online, raise methodological issues 
involving survey questions and structure (Section IV) and confidentiality (Sec-
tion VII.C). Interview surveys introduce additional issues (e.g., interviewer train-
ing and qualifications) (Section V), and online surveys raise some new issues and 
questions that are currently under study (Section VI). The sections of this refer-
ence guide are labeled to direct the reader to those topics that are relevant to the 
type of survey being considered. The scope of this reference guide is necessarily 
limited, and additional issues might arise in particular cases. 



A. Use of Surveys in Court
Fifty years ago the question of whether surveys constituted acceptable evidence still 
was unsettled.11 Early doubts about the admissibility of surveys centered on their 
use of sampling12 and their status as hearsay evidence.13 Federal Rule of Evidence 



10. Lanham Act cases involving trademark infringement or deceptive advertising frequently 
require expedited hearings that request injunctive relief, so judges may need to be more familiar with 
survey methodology when considering the weight to accord a survey in these cases than when presid-
ing over cases being submitted to a jury. Even in a case being decided by a jury, however, the court 
must be prepared to evaluate the methodology of the survey evidence in order to rule on admissibility. 
See Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 589 (1993). 



11. Hans Zeisel, The Uniqueness of Survey Evidence, 45 Cornell L.Q. 322, 345 (1960). 
12. In an early use of sampling, Sears, Roebuck & Co. claimed a tax refund based on sales made 



to individuals living outside city limits. Sears randomly sampled 33 of the 826 working days in the 
relevant working period, computed the proportion of sales to out-of-city individuals during those days, 
and projected the sample result to the entire period. The court refused to accept the estimate based on 
the sample. When a complete audit was made, the result was almost identical to that obtained from 
the sample. Sears, Roebuck & Co. v. City of Inglewood, tried in Los Angeles Superior Court in 1955, is 
described in R. Clay Sprowls, The Admissibility of Sample Data into a Court of Law: A Case History, 4 
UCLA L. Rev. 222, 226–29 (1956–1957). 



13. Judge Wilfred Feinberg’s thoughtful analysis in Zippo Manufacturing Co. v. Rogers Imports, 
Inc., 216 F. Supp. 670, 682–83 (S.D.N.Y. 1963), provides two alternative grounds for admitting 
opinion surveys: (1) Surveys are not hearsay because they are not offered in evidence to prove the 
truth of the matter asserted; and (2) even if they are hearsay, they fall under one of the exceptions as 
a “present sense impression.” In Schering Corp. v. Pfizer Inc., 189 F.3d 218 (2d Cir. 1999), the Second 
Circuit distinguished between perception surveys designed to reflect the present sense impressions of 
respondents and “memory” surveys designed to collect information about a past occurrence based on 
the recollections of the survey respondents. The court in Schering suggested that if a survey is offered 
to prove the existence of a specific idea in the public mind, then the survey does constitute hearsay 
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703 settled both matters for surveys by redirecting attention to the “validity of the 
techniques employed.”14 The inquiry under Rule 703 focuses on whether facts or 
data are “of a type reasonably relied upon by experts in the particular field in form-
ing opinions or inferences upon the subject.”15 For a survey, the question becomes, 
“Was the poll or survey conducted in accordance with generally accepted survey 
principles, and were the results used in a statistically correct way?”16 This focus on 
the adequacy of the methodology used in conducting and analyzing results from a 
survey is also consistent with the Supreme Court’s discussion of admissible scientific 
evidence in Daubert v. Merrell Dow Pharmaceuticals, Inc.17



Because the survey method provides an economical and systematic way to 
gather information and draw inferences about a large number of individuals or 
other units, surveys are used widely in business, government, and, increasingly, 



evidence. As the court observed, Federal Rule of Evidence 803(3), creating “an exception to the 
hearsay rule for such statements [i.e., state-of-mind expressions] rather than excluding the statements 
from the definition of hearsay, makes sense only in this light.” Id. at 230 n.3. See also Playtex Prods. 
v. Procter & Gamble Co., 2003 U.S. Dist. LEXIS 8913 (S.D.N.Y. May 28, 2003), aff’d, 126 Fed. 
Appx. 32 (2d Cir. 2005). Note, however, that when survey respondents are shown a stimulus (e.g., a 
commercial) and then respond to a series of questions about their impressions of what they viewed, 
those impressions reflect both respondents’ initial perceptions and their memory for what they saw and 
heard. Concerns about the impact of memory on the trustworthiness of survey responses appropriately 
depend on the passage of time between exposure and testing and on the likelihood that distorting 
events occurred during that interval.



Two additional exceptions to the hearsay exclusion can be applied to surveys. First, surveys may 
constitute a hearsay exception if the survey data were collected in the normal course of a regularly 
conducted business activity, unless “the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness.” Fed. R. Evid. 803(6); see also Ortho Pharm. Corp. v. 
Cosprophar, Inc., 828 F. Supp. 1114, 1119–20 (S.D.N.Y. 1993) (marketing surveys prepared in the 
course of business were properly excluded because they lacked foundation from a person who saw 
the original data or knew what steps were taken in preparing the report), aff’d, 32 F.3d 690 (2d Cir. 
1994). In addition, if a survey shows guarantees of trustworthiness equivalent to those in other hearsay 
exceptions, it can be admitted if the court determines that the statement is offered as evidence of a 
material fact, it is more probative on the point for which it is offered than any other evidence that the 
proponent can procure through reasonable efforts, and admissibility serves the interests of justice. Fed. 
R. Evid. 807; e.g., Schering, 189 F.3d at 232. Admissibility as an exception to the hearsay exclusion 
thus depends on the trustworthiness of the survey. New Colt Holding v. RJG Holdings of Fla., 312 
F. Supp. 2d 195, 223 (D. Conn. 2004).



14. Fed. R. Evid. 703 Advisory Committee Note. 
15. Fed. R. Evid. 703. 
16. Manual for Complex Litigation § 2.712 (1982). Survey research also is addressed in the 



Manual for Complex Litigation, Second § 21.484 (1985) [hereinafter MCL 2d]; the Manual for Com-
plex Litigation, Third § 21.493 (1995) [hereinafter MCL 3d]; and the Manual for Complex Litigation, 
Fourth §11.493 (2004) [hereinafter MCL 4th]. Note, however, that experts who collect survey data, 
along with the professions that rely on those surveys, may differ in some of their methodological 
standards and principles. An assessment of the precision of sample estimates and an evaluation of the 
sources and magnitude of likely bias are required to distinguish methods that are acceptable from 
methods that are not. 



17. 509 U.S. 579 (1993); see also General Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997). 
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administrative settings and judicial proceedings.18 Both federal and state courts 
have accepted survey evidence on a variety of issues. In a case involving allega-
tions of discrimination in jury panel composition, the defense team surveyed 
prospective jurors to obtain their age, race, education, ethnicity, and income 
distribution.19 Surveys of employees or prospective employees are used to support 
or refute claims of employment discrimination.20 Surveys provide information on 
the nature and similarity of claims to support motions for or against class certifica-
tion.21 In ruling on the admissibility of scientific claims, courts have examined sur-
veys of scientific experts to assess the extent to which the theory or technique has 
received widespread acceptance.22 Some courts have admitted surveys in obscenity 
cases to provide evidence about community standards.23 Requests for a change of 
venue on grounds of jury pool bias often are backed by evidence from a survey 
of jury-eligible respondents in the area of the original venue.24 The plaintiff in 
an antitrust suit conducted a survey to assess what characteristics, including price, 
affected consumers’ preferences. The survey was offered as one way to estimate 
damages.25 In a Title IX suit based on allegedly discriminatory scheduling of girls’ 



18. Some sample surveys are so well accepted that they even may not be recognized as surveys. 
For example, some U.S. Census Bureau data are based on sample surveys. Similarly, the Standard Table 
of Mortality, which is accepted as proof of the average life expectancy of an individual of a particular 
age and gender, is based on survey data.



19. United States v. Green, 389 F. Supp. 2d 29 (D. Mass. 2005), rev’d on other grounds, 426 
F.3d 1 (1st Cir. 2005) (evaluating minority underrepresentation in the jury pool by comparing racial 
composition of the voting-age population in the district with the racial breakdown indicated in juror 
questionnaires returned to court); see also People v. Harris, 36 Cal. 3d 36, 679 P.2d 433 (Cal. 1984). 



20. John Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. Dist. LEXIS 35316, at *20 
(E.D. La. Apr. 29, 2008); Stender v. Lucky Stores, Inc., 803 F. Supp. 259, 326 (N.D. Cal. 1992); 
EEOC v. Sears, Roebuck & Co., 628 F. Supp. 1264, 1308 (N.D. Ill. 1986), aff’d, 839 F.2d 302 (7th 
Cir. 1988). 



21. John Johnson v. Big Lots Stores, Inc., 561 F. Supp. 2d 567 (E.D. La. 2008); Marlo v. United 
Parcel Service, Inc., 251 F.R.D. 476 (C.D. Cal. 2008).



22. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); United States v. Varoudakis, No. 97-10158, 1998 WL 151238 (D. Mass. 
Mar. 27, 1998); State v. Shively, 268 Kan. 573 (2000), aff’d, 268 Kan. 589 (2000) (all cases in which 
courts determined, based on the inconsistent reactions revealed in several surveys, that the polygraph 
test has failed to achieve general acceptance in the scientific community). Contra, see Lee v. Martinez, 
136 N.M. 166, 179–81, 96 P.3d 291, 304–06 (N.M. 2004). People v. Williams, 830 N.Y.S.2d 452 
(2006) (expert permitted to testify regarding scientific studies of factors affecting the perceptual ability 
and memory of eyewitnesses to make identifications based in part on general acceptance demonstrated 
in survey of experts who study eyewitness identification).



23. E.g., People v. Page Books, Inc., 601 N.E.2d 273, 279–80 (Ill. App. Ct. 1992); State v. 
Williams, 598 N.E.2d 1250, 1256–58 (Ohio Ct. App. 1991). 



24. E.g., United States v. Eagle, 586 F.2d 1193, 1195 (8th Cir. 1978); United States v. Tokars, 
839 F. Supp. 1578, 1583 (D. Ga. 1993), aff’d, 95 F.3d 1520 (11th Cir. 1996); State v. Baumruk, 85 
S.W.3d 644 (Mo. 2002); People v. Boss, 701 N.Y.S.2d 342 (App. Div. 1999). 



25. Dolphin Tours, Inc. v. Pacifico Creative Servs., Inc., 773 F.2d 1506, 1508 (9th Cir. 1985). 
See also SMS Sys. Maint. Servs., Inc. v. Digital Equip. Corp., 188 F.3d 11 (1st Cir. 1999); Benjamin 
F. King, Statistics in Antitrust Litigation, in Statistics and the Law 49 (Morris H. DeGroot et al. eds., 
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sports, a survey was offered for the purpose of establishing how girls felt about the 
scheduling of girls’ and boys’ sports.26 A routine use of surveys in federal courts 
occurs in Lanham Act27 cases, when the plaintiff alleges trademark infringement28 
or claims that false advertising29 has confused or deceived consumers. The pivotal 
legal question in such cases virtually demands survey research because it centers 
on consumer perception and memory (i.e., is the consumer likely to be confused 
about the source of a product, or does the advertisement imply a false or mis-
leading message?).30 In addition, survey methodology has been used creatively to 
assist federal courts in managing mass torts litigation. Faced with the prospect of 
conducting discovery concerning 10,000 plaintiffs, the plaintiffs and defendants 
in Wilhoite v. Olin Corp.31 jointly drafted a discovery survey that was administered 



1986). Surveys have long been used in antitrust litigation to help define relevant markets. In United 
States v. E.I. du Pont de Nemours & Co., 118 F. Supp. 41, 60 (D. Del. 1953), aff’d, 351 U.S. 377 
(1956), a survey was used to develop the “market setting” for the sale of cellophane. In Mukand, Ltd. 
v. United States, 937 F. Supp. 910 (Ct. Int’l Trade 1996), a survey of purchasers of stainless steel wire 
rods was conducted to support a determination of competition and fungibility between domestic and 
Indian wire rod. 



26. Alston v. Virginia High Sch. League, Inc., 144 F. Supp. 2d 526, 539–40 (W.D. Va. 1999).
27. Lanham Act § 43(a), 15 U.S.C. § 1125(a) (1946) (amended 2006). 
28. E.g., Herman Miller v. Palazzetti Imports & Exports, 270 F.3d 298, 312 (6th Cir. 2001) 



(“Because the determination of whether a mark has acquired secondary meaning is primarily an empiri-
cal inquiry, survey evidence is the most direct and persuasive evidence.”); Simon Property Group v. 
MySimon, 104 F. Supp. 2d 1033, 1038 (S.D. Ind. 2000) (“Consumer surveys are generally accepted 
by courts as one means of showing the likelihood of consumer confusion.”). See also Qualitex Co. v. 
Jacobson Prods. Co., No. CIV-90-1183HLH, 1991 U.S. Dist. LEXIS 21172 (C.D. Cal. Sept. 3, 1991), 
aff’d in part & rev’d in part on other grounds, 13 F.3d 1297 (9th Cir. 1994), rev’d on other grounds, 514 U.S. 
159 (1995); Union Carbide Corp. v. Ever-Ready, Inc., 531 F.2d 366 (7th Cir.), cert. denied, 429 U.S. 
830 (1976). According to Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental 
Research Methods in Litigation, 40 Rutgers L. Rev. 101, 137 (1987), trademark law has relied on the 
institutionalized use of statistical evidence more than any other area of the law.



29. E.g., Southland Sod Farms v. Stover Seed Co., 108 F.3d 1134, 1142–43 (9th Cir. 1997); 
American Home Prods. Corp. v. Johnson & Johnson, 577 F.2d 160 (2d Cir. 1978); Rexall Sundown, 
Inc. v. Perrigo Co., 651 F. Supp. 2d 9 (E.D.N.Y. 2009); Mutual Pharm. Co. v. Ivax Pharms. Inc., 459 
F. Supp. 2d 925 (C.D. Cal. 2006); Novartis Consumer Health v. Johnson & Johnson-Merck Consumer 
Pharms., 129 F. Supp. 2d 351 (D.N.J. 2000). 



30. Courts have observed that “the court’s reaction is at best not determinative and at worst 
irrelevant. The question in such cases is, what does the person to whom the advertisement is addressed 
find to be the message?” American Brands, Inc. v. R.J. Reynolds Tobacco Co., 413 F. Supp. 1352, 
1357 (S.D.N.Y. 1976). The wide use of surveys in recent years was foreshadowed in Triangle Publica-
tions, Inc. v. Rohrlich, 167 F.2d 969, 974 (2d Cir. 1948) (Frank, J., dissenting). Called on to determine 
whether a manufacturer of girdles labeled “Miss Seventeen” infringed the trademark of the magazine 
Seventeen, Judge Frank suggested that, in the absence of a test of the reactions of “numerous girls and 
women,” the trial court judge’s finding as to what was likely to confuse was “nothing but a surmise, a 
conjecture, a guess,” noting that “neither the trial judge nor any member of this court is (or resembles) 
a teen-age girl or the mother or sister of such a girl.” Id. at 976–77. 



31. No. CV-83-C-5021-NE (N.D. Ala. filed Jan. 11, 1983). The case ultimately settled before 
trial. See Francis E. McGovern & E. Allan Lind, The Discovery Survey, Law & Contemp. Probs., 
Autumn 1988, at 41. 
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in person by neutral third parties, thus replacing interrogatories and depositions. 
It resulted in substantial savings in both time and cost. 



B.  Surveys Used to Help Assess Expert Acceptance in the 
Wake of Daubert 



Scientists who offer expert testimony at trial typically present their own opinions. 
These opinions may or may not be representative of the opinions of the scientific 
community at large. In deciding whether to admit such testimony, courts apply-
ing the Frye test must determine whether the science being offered is generally 
accepted by the relevant scientific community. Under Daubert as well, a relevant 
factor used to decide admissibility is the extent to which the theory or technique 
has received widespread acceptance. Properly conducted surveys can provide a 
useful way to gauge acceptance, and courts recently have been offered assistance 
from surveys that allegedly gauge relevant scientific opinion. As with any scien-
tific research, the usefulness of the information obtained from a survey depends 
on the quality of research design. Several critical factors have emerged that have 
limited the value of some of these surveys: problems in defining the relevant target 
population and identifying an appropriate sampling frame, response rates that raise 
questions about the representativeness of the results, and a failure to ask questions 
that assess opinions on the relevant issue.



Courts deciding on the admissibility of polygraph tests have considered results 
from several surveys of purported experts. Surveys offered as providing evidence 
of relevant scientific opinion have tested respondents from several populations: 
(1) professional polygraph examiners,32 (2) psychophysiologists (members of the 
Society for Psychophysiological Research),33 and (3) distinguished psychologists 
(Fellows of the Division of General Psychology of the American Psychological 
Association).34 Respondents in the first group expressed substantial confidence in 
the scientific accuracy of polygraph testing, and those in the third group expressed 
substantial doubts about it. Respondents in the second group were asked the same 
question across three surveys that differed in other aspects of their methodology 
(e.g., when testing occurred and what the response rate was). Although over 60% 
of those questioned in two of the three surveys characterized the polygraph as a 
useful diagnostic tool, one of the surveys was conducted in 1982 and the more 
recent survey, published in 1984, achieved only a 30% response rate. The third 



32. See plaintiff’s survey described in Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996). 
33. Susan L. Amato & Charles R. Honts, What Do Psychophysiologists Think About Polygraph 



Tests? A Survey of the Membership of SPR, 31 Psychophysiology S22 [abstract]; Gallup Organization, 
Survey of Members of the Society for Psychological Research Concerning Their Opinions of Polygraph Test 
Interpretation, 13 Polygraph 153 (1984); William G. Iacono & David T. Lykken, The Validity of the Lie 
Detector: Two Surveys of Scientific Opinion, 82 J. Applied Psychol. 426 (1997).



34. Iacono & Lykken, supra note 33.
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survey, also conducted in 1984, achieved a response rate of 90% and found that 
only 44% of respondents viewed the polygraph as a useful diagnostic tool. On the 
basis of these inconsistent reactions from the several surveys, courts have deter-
mined that the polygraph has failed to achieve general acceptance in the scientific 
community.35 In addition, however, courts have criticized the relevance of the 
population surveyed by proponents of the polygraph. For example, in Meyers v. 
Arcudi the court noted that the survey offered by proponents of the polygraph 
was a survey of “practitioners who estimated the accuracy of the control ques-
tion technique [of polygraph testing] to be between 86% and 100%.”36 The court 
rejected the conclusions from this survey on the basis of a determination that the 
population surveyed was not the relevant scientific community, noting that “many 
of them . . . do not even possess advanced degrees and are not trained in the 
scientific method.”37



The link between specialized expertise and self-interest poses a dilemma in 
defining the relevant scientific population. As the court in United States v. Orians 
recognized, “The acceptance in the scientific community depends in large part on 
how the relevant scientific community is defined.”38 In rejecting the defendants’ 
urging that the court consider as relevant only psychophysiologists whose work is 
dedicated in large part to polygraph research, the court noted that Daubert “does 
not require the court to limit its inquiry to those individuals that base their liveli-
hood on the acceptance of the relevant scientific theory. These individuals are 
often too close to the science and have a stake in its acceptance; i.e., their liveli-
hood depends in part on the acceptance of the method.”39



To be relevant to a Frye or Daubert inquiry on general acceptance, the ques-
tions asked in a survey of experts should assess opinions on the quality of the 
scientific theory and methodology, rather than asking whether or not the instru-
ment should be used in a legal setting. Thus, a survey in which 60% of respon-
dents agreed that the polygraph is “a useful diagnostic tool when considered with 
other available information,” 1% viewed it as sufficiently reliable to be the sole 
determinant, and the remainder thought it entitled to little or no weight, failed 
to assess the relevant issue. As the court in United States v. Cordoba noted, because 
“useful” and “other available information” could have many meanings, “there is 
little wonder why [the response chosen by the majority of respondents] was most 
frequently selected.”40 



35. United States v. Scheffer, 523 U.S. 303, 309 (1998); United States v. Bishop, 64 F. Supp. 
2d 1149 (D. Utah 1999); Meyers v. Arcudi, 947 F. Supp. 581, 588 (D. Conn. 1996); United States v. 
Varoudakis, 48 Fed. R. Evid. Serv. 1187 (D. Mass. 1998).



36. Meyers v. Arcudi, 947 F. Supp. at 588.
37. Id.
38. 9 F. Supp. 2d 1168, 1173 (D. Ariz. 1998).
39. Id.
40. 991 F. Supp. 1199 (C.D. Cal. 1998), aff’d, 194 F.3d 1053 (9th Cir. 1999).
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A similar flaw occurred in a survey conducted by experts opposed to the use 
of the polygraph in trial proceedings. Survey respondents were asked whether they 
would advocate that courts admit into evidence the outcome of a polygraph test.41 
That question calls for more than an assessment of the accuracy of the polygraph, 
and thus does not appropriately limit expert opinion to issues within the expert’s 
competence, that is, to the accuracy of the information provided by the test 
results. The survey also asked whether respondents agreed that the control ques-
tion technique, the most common form of polygraph test, is accurate at least 85% 
of the time in real-life applications for guilty and innocent subjects.42 Although 
polygraph proponents frequently claim an accuracy level of 85%, it is up to the 
courts to decide what accuracy level would be required to justify admissibility. 
A better approach would be to ask survey respondents to estimate the level of 
accuracy they believe the test is likely to produce.43



Surveys of experts are no substitute for an evaluation of whether the testi-
mony an expert witness is offering will assist the trier of fact. Nonetheless, courts 
can use an assessment of opinion in the relevant scientific community to aid in 
determining whether a particular expert is proposing to use methods that would 
be rejected by a representative group of experts to arrive at the opinion the expert 
will offer. Properly conducted surveys can provide an economical way to collect 
and present information on scientific consensus and dissensus.



C.  Surveys Used to Help Assess Community Standards: 
Atkins v. Virginia 



In Atkins v. Virginia,44 the U.S. Supreme Court determined that the Eighth 
Amendment’s prohibition of “cruel and unusual punishment” forbids the execu-
tion of mentally retarded persons.45 Following the interpretation advanced in 
Trop v. Dulles46 that “The Amendment must draw its meaning from the evolving 
standards of decency that mark the progress of a maturing society,”47 the Court 
examined a variety of sources, including legislative judgments and public opinion 
polls, to find that a national consensus had developed barring such executions.48 



41. See Iacono & Lykken, supra note 33, at 430, tbl. 2 (1997).
42. Id.
43. At least two assessments should be made: an estimate of the accuracy for guilty subjects and 



an estimate of the accuracy for innocent subjects.
44. 536 U.S. 304, 322 (2002). 
45. Although some groups have recently moved away from the term “mental retardation” in 



response to concerns that the term may have pejorative connotations, mental retardation was the name 
used for the condition at issue in Atkins and it continues to be employed in federal laws, in cases 
determining eligibility for the death penalty, and as a diagnosis by the medical profession.



46. 356 U.S. 86 (1958). 
47. Id. at 101. 
48. Atkins, 536 U.S. at 313–16.
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In a vigorous dissent, Chief Justice Rehnquist objected to the use of the polls, 
arguing that legislative judgments and jury decisions should be the sole indicators 
of national opinion. He also objected to the particular polls cited in the majority 
opinion, identifying what he viewed as serious methodological weaknesses.



The Court has struggled since Furman v. Georgia49 to develop an adequate 
way to measure public standards regarding the application of the death penalty 
to specific categories of cases. In relying primarily on surveys of state legislative 
actions, the Court has ignored the forces that influence whether an issue emerges 
on a legislative agenda, and the strong influence of powerful minorities on legisla-
tive actions.50 Moreover, the various members of the Court have disagreed about 
whether states without any death penalty should be included in the count of states 
that bar the execution of a particular category of defendant.



The Court has sometimes considered jury verdicts in assessing public stan-
dards. In Coker v. Georgia,51 the Court forbade the imposition of the death penalty 
for rape. Citing Gregg v. Georgia52 for the proposition that “[t]he jury . . . is a 
significant and reliable objective index of contemporary values because it is so 
directly involved,” the Court noted that “in the vast majority of cases [of rape 
in Georgia], at least 9 out of 10, juries have not imposed the death sentence.”53 
In Atkins, Chief Justice Rehnquist complained about the absence of jury verdict 
data.54 Had such data been available, however, they would have been irrelevant 
because a “survey” of the jurors who have served in such cases would constitute a 
biased sample of the public. A potential juror unwilling to impose the death pen-
alty on a mentally retarded person would have been ineligible to serve in a capital 
case involving a mentally retarded defendant because the juror would not have 
been able to promise during voir dire that he or she would be willing to listen 
to the evidence and impose the death penalty if the evidence warranted it. Thus, 
the death-qualified jury in such a case would be composed only of representatives 
from that subset of citizens willing to execute a mentally retarded defendant, an 
unrepresentative and systematically biased sample.



Public opinion surveys can provide an important supplementary source of 
information about contemporary values.55 The Court in Atkins was presented with 
data from 27 different polls and surveys,56 8 of them national and 19 statewide. 



49. 408 U.S. 238 (1972). 
50. See Stanford v. Kentucky, 492 U.S. 361 (1989), abrogated by Roper v. Simmons, 543 U.S. 



551 (2005). 
51. 433 U.S. 584, 596 (1977).
52. 428 U.S. 153, 181 (1976).
53. Coker v. Georgia, 433 U.S. at 596.
54. See Atkins, 536 U.S. at 323 (Rehnquist, C.J., dissenting).
55. See id. at 316 n.21 (“[T]heir consistency with the legislative evidence lends further support 



to our conclusion that there is a consensus”). 
56. The quality of any poll or survey depends on the methodology used, which should be fully 



visible to the court and the opposing party. See Section VII, infra.
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The information on the polling data appeared in an amicus brief filed by the 
American Association on Mental Retardation.57 Respondents were asked in vari-
ous ways how they felt about imposing the death penalty on a mentally retarded 
defendant. In each poll, a majority of respondents expressed opposition to execut-
ing the mentally retarded. Chief Justice Rehnquist noted two weaknesses reflected 
in the data presented to the Court. First, almost no information was provided 
about the target populations from which the samples were drawn or the method-
ology of sample selection and data collection. Although further information was 
available on at least some of the surveys (e.g., the nationwide telephone survey 
of 1000 voters conducted in 1993 by the Tarrance Group used a sample based 
on voter turnout in the last three presidential elections), that information appar-
ently was not part of the court record. This omission violates accepted reporting 
standards in survey research, and the information is needed if the decisionmaker 
is to intelligently evaluate the quality of the survey. Its absence in this instance 
occurred because the survey information was obtained from secondary sources.



A second objection raised by Chief Justice Rehnquist was that the word-
ing of some of the questions required respondents to say merely whether they 
favored or were opposed to the use of the death penalty when the defendant 
is mentally retarded. It is unclear how a respondent who favors execution of a 
mentally retarded defendant only in a rare case would respond to that question. 
Some of the questions, however, did ask whether the respondent felt that it was 
never appropriate to execute the mentally retarded or whether it was appropri-
ate in some circumstances.58 In responses to these questions as well, a majority 
of respondents said that they found the execution of mentally retarded persons 
unacceptable under any circumstances. The critical point is that despite varia-
tions in wording of questions, the year in which the poll was conducted, who 
conducted it, where it was conducted, and how it was carried out, a major-
ity of respondents (between 56% and 83%) expressed opposition to executing 
mentally retarded defendants. The Court thus was presented with a consistent 
set of findings, providing striking reinforcement for the Atkins majority’s legisla-
tive analysis. Opinion poll data and legislative decisions have different strengths 
and weaknesses as indicators of contemporary values. The value of a multiple-
measure approach is that it avoids a potentially misleading reliance on a single 
source or measure.



57. The data appear as an appendix to the Opinion of Chief Justice Rehnquist in Atkins. 
58. Appendix to the Opinion of Chief Justice Rehnquist in Atkins. “Some people feel that there 



is nothing wrong with imposing the death penalty on persons who are mentally retarded, depending 
on the circumstances. Others feel that the death penalty should never be imposed on persons who are 
mentally retarded under any circumstances. Which of these views comes closest to your own?” The 
Tarrance Group, Death Penalty Poll, Q. 9 (Mar. 1993), citing Samuel R. Gross, Update: American Public 
Opinion on the Death Penalty—It’s Getting Personal, 83 Cornell L. Rev. 1448, 1467 (1998).
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D.  A Comparison of Survey Evidence and Individual 
Testimony 



To illustrate the value of a survey, it is useful to compare the information that 
can be obtained from a competently done survey with the information obtained 
by other means. A survey is presented by a survey expert who testifies about the 
responses of a substantial number of individuals who have been selected according 
to an explicit sampling plan and asked the same set of questions by interviewers 
who were not told who sponsored the survey or what answers were predicted 
or preferred. Although parties presumably are not obliged to present a survey 
conducted in anticipation of litigation by a nontestifying expert if it produced 
unfavorable results,59 the court can and should scrutinize the method of respon-
dent selection for any survey that is presented.



A party using a nonsurvey method generally identifies several witnesses who 
testify about their own characteristics, experiences, or impressions. Although 
the party has no obligation to select these witnesses in any particular way or to 
report on how they were chosen, the party is not likely to select witnesses whose 
attributes conflict with the party’s interests. The witnesses who testify are aware 
of the parties involved in the case and have discussed the case before testifying.



Although surveys are not the only means of demonstrating particular facts, 
presenting the results of a well-done survey through the testimony of an expert is 
an efficient way to inform the trier of fact about a large and representative group 
of potential witnesses. In some cases, courts have described surveys as the most 
direct form of evidence that can be offered.60 Indeed, several courts have drawn 
negative inferences from the absence of a survey, taking the position that failure 
to undertake a survey may strongly suggest that a properly done survey would not 
support the plaintiff’s position.61 



59. In re FedEx Ground Package System, 2007 U.S. Dist. LEXIS 27086 (N.D. Ind. April 10, 
2007); Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 205 (S.D.N.Y. 1981) 
(distinguishing between surveys conducted in anticipation of litigation and surveys conducted for non-
litigation purposes which cannot be reproduced because of the passage of time, concluding that parties 
should not be compelled to introduce the former at trial, but may be required to provide the latter).



60. See, e.g., Morrison Entm’t Group v. Nintendo of Am., 56 Fed. App’x. 782, 785 (9th Cir. 
Cal. 2003).



61. Ortho Pharm. Corp. v. Cosprophar, Inc., 32 F.3d 690, 695 (2d Cir. 1994); Henri’s Food 
Prods. Co. v. Kraft, Inc., 717 F.2d 352, 357 (7th Cir. 1983); Medici Classics Productions LLC v. 
Medici Group LLC, 590 F. Supp. 2d 548, 556 (S.D.N.Y. 2008); Citigroup v. City Holding Co., 
2003 U.S. Dist. LEXIS 1845 (S.D.N.Y. Feb. 10, 2003); Chum Ltd. v. Lisowski, 198 F. Supp. 2d 530 
(S.D.N.Y. 2002).
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II. Purpose and Design of the Survey 
A.  Was the Survey Designed to Address Relevant Questions?
The report describing the results of a survey should include a statement describing 
the purpose or purposes of the survey. One indication that a survey offers proba-
tive evidence is that it was designed to collect information relevant to the legal 
controversy (e.g., to estimate damages in an antitrust suit or to assess consumer 
confusion in a trademark case). Surveys not conducted specifically in preparation 
for, or in response to, litigation may provide important information,62 but they 
frequently ask irrelevant questions63



 or select inappropriate samples of respondents 
for study.64 Nonetheless, surveys do not always achieve their stated goals. Thus, 
the content and execution of a survey must be scrutinized whether or not the 
survey was designed to provide relevant data on the issue before the court.65 
Moreover, if a survey was not designed for purposes of litigation, one source of 
bias is less likely: The party presenting the survey is less likely to have designed 
and constructed the survey to provide evidence supporting its side of the issue in 
controversy. 



62. See, e.g., Wright v. Jeep Corp., 547 F. Supp. 871, 874 (E.D. Mich. 1982). Indeed, as courts 
increasingly have been faced with scientific issues, parties have requested in a number of recent cases 
that the courts compel production of research data and testimony by unretained experts. The circum-
stances under which an unretained expert can be compelled to testify or to disclose research data and 
opinions, as well as the extent of disclosure that can be required when the research conducted by 
the expert has a bearing on the issues in the case, are the subject of considerable current debate. See, 
e.g., Joe S. Cecil, Judicially Compelled Disclosure of Research Data, 1 Cts. Health Sci. & L. 434 (1991); 
Richard L. Marcus, Discovery Along the Litigation/Science Interface, 57 Brook. L. Rev. 381, 393–428 
(1991); see also Court-Ordered Disclosure of Academic Research: A Clash of Values of Science and Law, Law 
& Contemp. Probs., Summer 1996, at 1.



63. See Loctite Corp. v. National Starch & Chem. Corp., 516 F. Supp. 190, 206 (S.D.N.Y. 
1981) (marketing surveys conducted before litigation were designed to test for brand awareness, while 
the “single issue at hand . . . [was] whether consumers understood the term ‘Super Glue’ to designate 
glue from a single source”). 



64. In Craig v. Boren, 429 U.S. 190 (1976), the state unsuccessfully attempted to use its annual 
roadside survey of the blood alcohol level, drinking habits, and preferences of drivers to justify pro-
hibiting the sale of 3.2% beer to males under the age of 21 and to females under the age of 18. The 
data were biased because it was likely that the male would be driving if both the male and female 
occupants of the car had been drinking. As pointed out in 2 Joseph L. Gastwirth, Statistical Reasoning 
in Law and Public Policy: Tort Law, Evidence, and Health 527 (1988), the roadside survey would 
have provided more relevant data if all occupants of the cars had been included in the survey (and if 
the type and amount of alcohol most recently consumed had been requested so that the consumption 
of 3.2% beer could have been isolated). 



65. See Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007).
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B.  Was Participation in the Design, Administration, and 
Interpretation of the Survey Appropriately Controlled to 
Ensure the Objectivity of the Survey? 
An early handbook for judges recommended that survey interviews be “con-



ducted independently of the attorneys in the case.”66 Some courts interpreted this 
to mean that any evidence of attorney participation is objectionable.67 A better 
interpretation is that the attorney should have no part in carrying out the survey.68 
However, some attorney involvement in the survey design is necessary to ensure 
that relevant questions are directed to a relevant population.69 The 2009 amend-
ments to Federal Rule of Civil Procedure 26(a)(2)70 no longer allow an inquiry 
into the nature of communications between attorneys and experts, and so the role 
of attorneys in constructing surveys may become less apparent. The key issues 
for the trier of fact concerning the design of the survey are the objectivity and 
relevance of the questions on the survey and the appropriateness of the definition 
of the population used to guide sample selection. These aspects of the survey are 
visible to the trier of fact and can be judged on their quality, irrespective of who 
suggested them. In contrast, the interviews themselves are not directly visible, and 
any potential bias is minimized by having interviewers and respondents blind to 
the purpose and sponsorship of the survey and by excluding attorneys from any 
part in conducting interviews and tabulating results.71



66. Judicial Conference of the United States, Handbook of Recommended Procedures for the 
Trial of Protracted Cases 75 (1960). 



67. See, e.g., Boehringer Ingelheim G.m.b.H. v. Pharmadyne Lab., 532 F. Supp. 1040, 1058 
(D.N.J. 1980). 



68. Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. LEXIS 
8049, at *42 (W.D. Mich. Apr. 5, 1996) (objection that “counsel reviewed the design of the survey 
carries little force with this Court because [opposing party] has not identified any flaw in the survey 
that might be attributed to counsel’s assistance”). For cases in which attorney participation was linked 
to significant flaws in the survey design, see Johnson v. Big Lots Stores, Inc., No. 04-321, 2008 U.S. 
Dist. LEXIS 35316, at *20 (E.D. La. April 29, 2008); United States v. Southern Indiana Gas & Elec. 
Co., 258 F. Supp. 2d 884, 894 (S.D. Ind. 2003); Gibson v. County of Riverside, 181 F. Supp. 2d 
1057, 1069 (C.D. Cal. 2002). 



69. See 6 J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition § 32:166 
(4th ed. 2003).



70. www.uscourts.gov/News/TheThirdBranch/10-11-01/Rules_Recommendations_Take_
Effect_December_1_2010.aspx.



71. Gibson, 181 F. Supp. 2d at 1068.
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C.  Are the Experts Who Designed, Conducted, or Analyzed 
the Survey Appropriately Skilled and Experienced?



Experts prepared to design, conduct, and analyze a survey generally should have 
graduate training in psychology (especially social, cognitive, or consumer psychol-
ogy), sociology, political science, marketing, communication sciences, statistics, 
or a related discipline; that training should include courses in survey research 
methods, sampling, measurement, interviewing, and statistics. In some cases, 
professional experience in teaching or conducting and publishing survey research 
may provide the requisite background. In all cases, the expert must demonstrate an 
understanding of foundational, current, and best practices in survey methodology, 
including sampling,72 instrument design (questionnaire and interview construc-
tion), and statistical analysis.73 Publication in peer-reviewed journals, authored 
books, fellowship status in professional organizations, faculty appointments, con-
sulting experience, research grants, and membership on scientific advisory panels 
for government agencies or private foundations are indications of a professional’s 
area and level of expertise. In addition, some surveys involving highly technical 
subject matter (e.g., the particular preferences of electrical engineers for various 
pieces of electrical equipment and the bases for those preferences) or special popu-
lations (e.g., developmentally disabled adults with limited cognitive skills) may 
require experts to have some further specialized knowledge. Under these condi-
tions, the survey expert also should be able to demonstrate sufficient familiarity 
with the topic or population (or assistance from an individual on the research 
team with suitable expertise) to design a survey instrument that will communicate 
clearly with relevant respondents. 



D.  Are the Experts Who Will Testify About Surveys 
Conducted by Others Appropriately Skilled and Experienced?



Parties often call on an expert to testify about a survey conducted by someone else. 
The secondary expert’s role is to offer support for a survey commissioned by the 
party who calls the expert, to critique a survey presented by the opposing party, or 
to introduce findings or conclusions from a survey not conducted in preparation 
for litigation or by any of the parties to the litigation. The trial court should take 
into account the exact issue that the expert seeks to testify about and the nature 
of the expert’s field of expertise.74 The secondary expert who gives an opinion 



72. The one exception is that sampling expertise would be unnecessary if the survey were 
administered to all members of the relevant population. See, e.g., McGovern & Lind, supra note 31. 



73. If survey expertise is being provided by several experts, a single expert may have general 
familiarity but not special expertise in all these areas. 



74. See Margaret A. Berger, The Admissibility of Expert Testimony, Section III.A, in this 
manual. 
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about the adequacy and interpretation of a survey not only should have general 
skills and experience with surveys and be familiar with all of the issues addressed 
in this reference guide, but also should demonstrate familiarity with the following 
properties of the survey being discussed: 



1. Purpose of the survey; 
2. Survey methodology,75 including 
 a. the target population, 
 b. the sampling design used in conducting the survey, 
 c. the survey instrument (questionnaire or interview schedule), and 
 d. (for interview surveys) interviewer training and instruction; 
3. Results, including rates and patterns of missing data; and 
4. Statistical analyses used to interpret the results. 



III. Population Definition and Sampling
A. Was an Appropriate Universe or Population Identified?
One of the first steps in designing a survey or in deciding whether an existing 
survey is relevant is to identify the target population (or universe).76 The target 
population consists of all elements (i.e., individuals or other units) whose char-
acteristics or perceptions the survey is intended to represent. Thus, in trademark 
litigation, the relevant population in some disputes may include all prospective 
and past purchasers of the plaintiff’s goods or services and all prospective and past 
purchasers of the defendant’s goods or services. Similarly, the population for a dis-
covery survey may include all potential plaintiffs or all employees who worked for 
Company A between two specific dates. In a community survey designed to pro-
vide evidence for a motion for a change of venue, the relevant population consists 
of all jury-eligible citizens in the community in which the trial is to take place.77 



75. See A & M Records, Inc. v. Napster, Inc., 2000 U.S. Dist. LEXIS 20668 (N.D. Cal. Aug. 10, 
2000) (holding that expert could not attest credibly that the surveys upon which he relied conformed 
to accepted survey principles because of his minimal role in overseeing the administration of the survey 
and limited expert report).



76. Identification of the proper target population or universe is recognized uniformly as a key 
element in the development of a survey. See, e.g., Judicial Conference of the U.S., supra note 66; MCL 
4th, supra note 16, § 11.493; see also 3 McCarthy, supra note 69, § 32:166; Council of Am. Survey 
Res. Orgs., Code of Standards and Ethics for Survey Research § III.A.3 (2010). 



77. A second relevant population may consist of jury-eligible citizens in the community where 
the party would like to see the trial moved. By questioning citizens in both communities, the survey 
can test whether moving the trial is likely to reduce the level of animosity toward the party requesting 
the change of venue. See United States v. Haldeman, 559 F.2d 31, 140, 151, app. A at 176–79 (D.C. 
Cir. 1976) (court denied change of venue over the strong objection of Judge MacKinnon, who cited 
survey evidence that Washington, D.C., residents were substantially more likely to conclude, before 
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The definition of the relevant population is crucial because there may be system-
atic differences in the responses of members of the population and nonmembers. 
For example, consumers who are prospective purchasers may know more about 
the product category than consumers who are not considering making a purchase.



The universe must be defined carefully. For example, a commercial for a toy 
or breakfast cereal may be aimed at children, who in turn influence their parents’ 
purchases. If a survey assessing the commercial’s tendency to mislead were con-
ducted based on a sample from the target population of prospective and actual 
adult purchasers, it would exclude a crucial relevant population. The appropriate 
population in this instance would include children as well as parents.78 



B. Did the Sampling Frame Approximate the Population? 
The target population consists of all the individuals or units that the researcher 
would like to study. The sampling frame is the source (or sources) from which 
the sample actually is drawn. The surveyor’s job generally is easier if a complete 
list of every eligible member of the population is available (e.g., all plaintiffs in 
a discovery survey), so that the sampling frame lists the identity of all members 
of the target population. Frequently, however, the target population includes 
members who are inaccessible or who cannot be identified in advance. As a 
result, reasonable compromises are sometimes required in developing the sampling 
frame. The survey report should contain (1) a description of the target popula-
tion, (2) a description of the sampling frame from which the sample is to be 
drawn, (3) a discussion of the difference between the target population and the 
sampling frame, and, importantly, (4) an evaluation of the likely consequences of 
that difference.



A survey that provides information about a wholly irrelevant population 
is itself irrelevant.79 Courts are likely to exclude the survey or accord it little 



trial, that the defendants were guilty); see also People v. Venegas, 31 Cal. Rptr. 2d 114, 117 (Cal. Ct. 
App. 1994) (change of venue denied because defendant failed to show that the defendant would face 
a less hostile jury in a different court). 



78. See, e.g., Warner Bros., Inc. v. Gay Toys, Inc., 658 F.2d 76 (2d Cir. 1981) (surveying 
children users of the product rather than parent purchasers). Children and some other populations 
create special challenges for researchers. For example, very young children should not be asked about 
sponsorship or licensing, concepts that are foreign to them. Concepts, as well as wording, should be 
age appropriate. 



79. A survey aimed at assessing how persons in the trade respond to an advertisement should 
be conducted on a sample of persons in the trade and not on a sample of consumers. See Home Box 
Office v. Showtime/The Movie Channel, 665 F. Supp. 1079, 1083 (S.D.N.Y.), aff’d in part and vacated 
in part, 832 F.2d 1311 (2d Cir. 1987); J & J Snack Food Corp. v. Earthgrains Co., 220 F. Supp. 2d 
358, 371–72 (N.J. 2002). But see Lon Tai Shing Co. v. Koch + Lowy, No. 90-C4464, 1990 U.S. Dist. 
LEXIS 19123, at *50 (S.D.N.Y. Dec. 14, 1990), in which the judge was willing to find likelihood 
of consumer confusion from a survey of lighting store salespersons questioned by a survey researcher 
posing as a customer. The court was persuaded that the salespersons who were misstating the source 
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weight.80 Thus, when the plaintiff submitted the results of a survey to prove that 
the green color of its fishing rod had acquired a secondary meaning, the court 
gave the survey little weight in part because the survey solicited the views of fish-
ing rod dealers rather than consumers.81 More commonly, however, the sampling 
frame and the target population have some overlap, but the overlap is imperfect: 
The sampling frame excludes part of the target population, that is, it is under-
inclusive, or the sampling frame includes individuals who are not members of 
the target population, that is, it is overinclusive relative to the target population. 
Coverage error is the term used to describe inconsistencies between a sampling 
frame and a target population. If the coverage is underinclusive, the survey’s value 
depends on the proportion of the target population that has been excluded from 
the sampling frame and the extent to which the excluded population is likely to 
respond differently from the included population. Thus, a survey of spectators 
and participants at running events would be sampling a sophisticated subset of 
those likely to purchase running shoes. Because this subset probably would consist 
of the consumers most knowledgeable about the trade dress used by companies 
that sell running shoes, a survey based on this sampling frame would be likely to 
substantially overrepresent the strength of a particular design as a trademark, and 
the extent of that over representation would be unknown and not susceptible to 
any reasonable estimation.82



Similarly, in a survey designed to project demand for cellular phones, the 
assumption that businesses would be the primary users of cellular service led 
surveyors to exclude potential nonbusiness users from the survey. The Federal 
Communications Commission (FCC) found the assumption unwarranted and 
concluded that the research was flawed, in part because of this underinclusive 
coverage.83 With the growth in individual cell phone use over time, noncoverage 
error would be an even greater problem for this survey today.



of the lamp, whether consciously or not, must have believed reasonably that the consuming public 
would be likely to rely on the salespersons’ inaccurate statements about the name of the company that 
manufactured the lamp they were selling. 



80. See Wells Fargo & Co. v. WhenU.com, Inc., 293 F. Supp. 2d 734 (E.D. Mich. 2003).
81. See R.L. Winston Rod Co. v. Sage Mfg. Co., 838 F. Supp. 1396, 1401–02 (D. Mont. 1993).
82. See Brooks Shoe Mfg. Co. v. Suave Shoe Corp., 533 F. Supp. 75, 80 (S.D. Fla. 1981), aff’d, 



716 F.2d 854 (11th Cir. 1983); see also Hodgdon Power Co. v. Alliant Techsystems, Inc., 512 F. Supp. 
2d 1178 (D. Kan. 2007) (excluding survey on gunpowder brands distributed at plaintiff’s promotional 
booth at a shooting tournament); Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 
1454, 1467 (D. Kan. 1996) (survey flawed in failing to include sporting goods customers who consti-
tuted a major portion of customers). But see Thomas & Betts Corp. v. Panduit Corp., 138 F.3d 277, 
294–95 (7th Cir. 1998) (survey of store personnel admissible because relevant market included both 
distributors and ultimate purchasers). 



83. See Gencom, Inc., 56 Rad. Reg. 2d (P&F) 1597, 1604 (1984). This position was affirmed on 
appeal. See Gencom, Inc. v. FCC, 832 F.2d 171, 186 (D.C. Cir. 1987); see also Beacon Mut. Ins. Co. 
v. Onebeacon Ins. Corp, 376 F. Supp. 2d 251, 261 (D.R.I. 2005) (sample included only defendant’s 
insurance agents and lack of confusion among those agents was “nonstartling”). 
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In some cases, it is difficult to determine whether a sampling frame that 
omits some members of the population distorts the results of the survey and, if 
so, the extent and likely direction of the bias. For example, a trademark survey 
was designed to test the likelihood of confusing an analgesic currently on the 
market with a new product that was similar in appearance.84 The plaintiff’s survey 
included only respondents who had used the plaintiff’s analgesic, and the court 
found that the target population should have included users of other analgesics, 
“so that the full range of potential customers for whom plaintiff and defendants 
would compete could be studied.”85 In this instance, it is unclear whether users 
of the plaintiff’s product would be more or less likely to be confused than users of 
the defendants’ product or users of a third analgesic.86



An overinclusive sampling frame generally presents less of a problem for inter-
pretation than does an underinclusive sampling frame.87 If the survey expert can 
demonstrate that a sufficiently large (and representative) subset of respondents in 
the survey was drawn from the appropriate sampling frame, the responses obtained 
from that subset can be examined, and inferences about the relevant population 
can be drawn based on that subset.88 If the relevant subset cannot be identified, 
however, an overbroad sampling frame will reduce the value of the survey.89 If 
the sampling frame does not include important groups in the target population, 
there is generally no way to know how the unrepresented members of the target 
population would have responded.90 



84. See American Home Prods. Corp. v. Barr Lab., Inc., 656 F. Supp. 1058 (D.N.J.), aff’d, 834 
F.2d 368 (3d Cir. 1987). 



85. Id. at 1070. 
86. See also Craig v. Boren, 429 U.S. 190 (1976). 
87. See Schwab v. Philip Morris USA, Inc. 449 F. Supp. 2d 992, 1134–35 (E.D.N.Y. 2006) 



(“Studies evaluating broadly the beliefs of low tar smokers generally are relevant to the beliefs of “light” 
smokers more specifically.”).



88. See National Football League Props. Inc. v. Wichita Falls Sportswear, Inc. 532 F. Supp. 651, 
657–58 (W.D. Wash. 1982).



89. See Leelanau Wine Cellars, Ltd. v. Black & Red, Inc., 502 F.3d 504, 518 (6th Cir. 2007) 
(lower court was correct in giving little weight to survey with overbroad universe); Big Dog Motor-
cycles, L.L.C. v. Big Dog Holdings, Inc., 402 F. Supp. 2d 1312, 1334 (D. Kan. 2005) (universe com-
posed of prospective purchasers of all t-shirts and caps overinclusive for evaluating reactions of buyers 
likely to purchase merchandise at motorcycle dealerships). See also Schieffelin & Co. v. Jack Co. of 
Boca, 850 F. Supp. 232, 246 (S.D.N.Y. 1994).



90. See, e.g., Amstar Corp. v. Domino’s Pizza, Inc., 615 F.2d 252, 263–64 (5th Cir. 1980) (court 
found both plaintiff’s and defendant’s surveys substantially defective for a systematic failure to include 
parts of the relevant population); Scott Fetzer Co. v. House of Vacuums, Inc., 381 F.3d 477 (5th Cir. 
2004) (universe drawn from plaintiff’s customer list underinclusive and likely to differ in their familiar-
ity with plaintiff’s marketing and distribution techniques). 
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C.  Does the Sample Approximate the Relevant Characteristics 
of the Population? 



Identification of a survey population must be followed by selection of a sample 
that accurately represents that population.91 The use of probability sampling tech-
niques maximizes both the representativeness of the survey results and the ability 
to assess the accuracy of estimates obtained from the survey.



Probability samples range from simple random samples to complex multistage 
sampling designs that use stratification, clustering of population elements into 
various groupings, or both. In all forms of probability sampling, each element 
in the relevant population has a known, nonzero probability of being included in 
the sample.92 In simple random sampling, the most basic type of probability sam-
pling, every element in the population has a known, equal probability of being 
included in the sample, and all possible samples of a given size are equally likely to 
be selected.93 Other probability sampling techniques include (1) stratified random 
sampling, in which the researcher subdivides the population into mutually exclu-
sive and exhaustive subpopulations, or strata, and then randomly selects samples 
from within these strata; and (2) cluster sampling, in which elements are sampled 
in groups or clusters, rather than on an individual basis.94 Note that selection 
probabilities do not need to be the same for all population elements; however, if 
the probabilities are unequal, compensatory adjustments should be made in the 
analysis.



Probability sampling offers two important advantages over other types of 
sampling. First, the sample can provide an unbiased estimate that summarizes the 
responses of all persons in the population from which the sample was drawn; that 
is, the expected value of the sample estimate is the population value being esti-
mated. Second, the researcher can calculate a confidence interval that describes 
explicitly how reliable the sample estimate of the population is likely to be. If 
the sample is unbiased, the difference between the estimate and the exact value 
is called the sampling error.95 Thus, suppose a survey collected responses from a 
simple random sample of 400 dentists selected from the population of all dentists 



91. MCL 4th, supra note 16, § 11.493. See also David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section II.B, in this manual.



92. The exception is that population elements omitted from the sampling frame have a zero 
probability of being sampled.



93. Systematic sampling, in which every nth unit in the population is sampled and the starting 
point is selected randomly, fulfills the first of these conditions. It does not fulfill the second, because 
no systematic sample can include elements adjacent to one another on the list of population members 
from which the sample is drawn. Except in unusual situations when periodicities occur, systematic 
samples and simple random samples generally produce the same results. Thomas Plazza, Fundamentals 
of Applied Sampling, in Handbook of Survey Research, supra note 1, at 139, 145. 



94. Id. at 139, 150–63.
95. See David H. Kaye & David A. Freedman, supra note 91, Glossary, for a definition of 



sampling error.
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licensed to practice in the United States and found that 80, or 20%, of them 
mistakenly believed that a new toothpaste, Goldgate, was manufactured by the 
makers of Colgate. A survey expert could properly compute a confidence interval 
around the 20% estimate obtained from this sample. If the survey were repeated 
a large number of times, and a 95% confidence interval was computed each time, 
95% of the confidence intervals would include the actual percentage of dentists 
in the entire population who would believe that Goldgate was manufactured by 
the makers of Colgate.96 In this example, the margin of error is ±4%, and so the 
confidence interval is the range between 16% and 24%, that is, the estimate (20%) 
plus or minus 4%.



All sample surveys produce estimates of population values, not exact measures 
of those values. Strictly speaking, the margin of error associated with the sample 
estimate assumes probability sampling. Assuming a probability sample, a confi-
dence interval describes how stable the mean response in the sample is likely to 
be. The width of the confidence interval depends on three primary characteristics: 



1. Size of the sample (the larger the sample, the narrower the interval); 
2. Variability of the response being measured; and 
3. Confidence level the researcher wants to have.97



Traditionally, scientists adopt the 95% level of confidence, which means that 
if 100 samples of the same size were drawn, the confidence interval expected for at 
least 95 of the samples would be expected to include the true population value.98



Stratified probability sampling can be used to obtain more precise response 
estimates by using what is known about characteristics of the population that are 
likely to be associated with the response being measured. Suppose, for example, 
we anticipated that more-experienced and less-experienced dentists might respond 
differently to Goldgate toothpaste, and we had information on the year in which 
each dentist in the population began practicing. By dividing the population of 
dentists into more- and less-experienced strata (e.g., in practice 15 years or more 
versus in practice less than 15 years) and then randomly sampling within experi-
ence stratum, we would be able to ensure that the sample contained precisely 



96. Actually, because survey interviewers would be unable to locate some dentists and some 
dentists would be unwilling to participate in the survey, technically the population to which this sample 
would be projectable would be all dentists with current addresses who would be willing to participate 
in the survey if they were asked. The expert should be prepared to discuss possible sources of bias due 
to, for example, an address list that is not current.



97. When the sample design does not use a simple random sample, the confidence interval will 
be affected.



98. To increase the likelihood that the confidence interval contains the actual population value 
(e.g., from 95% to 99%) without increasing the sample size, the width of the confidence interval can 
be expanded. An increase in the confidence interval brings an increase in the confidence level. For 
further discussion of confidence intervals, see David H. Kaye & David A. Freedman, Reference Guide 
on Statistics, Section IV.A, in this manual. 
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proportionate representation from each stratum, in this case, more- and less-
experienced dentists. That is, if 60% of dentists were in practice 15 years or more, 
we could select 60% of the sample from the more-experienced stratum and 40% 
from the less-experienced stratum and be sure that the sample would have pro-
portionate representation from each stratum, reducing the likely sampling error.99



In proportionate stratified probability sampling, as in simple random sampling, 
each individual member of the population has an equal chance of being selected. 
Stratified probability sampling can also disproportionately sample from different 
strata, a procedure that will produce more precise estimates if some strata are more 
heterogeneous than others on the measure of interest.100 Disproportionate sam-
pling may also used to enable the survey to provide separate estimates for particular 
subgroups. With disproportionate sampling, sampling weights must be used in 
the analysis to accurately describe the characteristics of the population as a whole.



Although probability sample surveys often are conducted in organizational 
settings and are the recommended sampling approach in academic and govern-
ment publications on surveys, probability sample surveys can be expensive when 
in-person interviews are required, the target population is dispersed widely, or 
members of the target population are rare. A majority of the consumer surveys 
conducted for Lanham Act litigation present results from nonprobability conve-
nience samples.101 They are admitted into evidence based on the argument that 
nonprobability sampling is used widely in marketing research and that “results of 
these studies are used by major American companies in making decisions of consid-
erable consequence.”102 Nonetheless, when respondents are not selected  randomly 
from the relevant population, the expert should be prepared to justify the method 
used to select respondents. Special precautions are required to reduce the likelihood 
of biased samples.103 In addition, quantitative values computed from such samples 
(e.g., percentage of respondents indicating confusion) should be viewed as rough 



99. . See Pharmacia Corp. v. Alcon Lab., 201 F. Supp. 2d 335, 365 (D.N.J. 2002).
100. Robert M. Groves et al., Survey Methodology, Stratification and Stratified Sampling, 



106–18 (2004).
101. Jacob Jacoby & Amy H. Handlin, Non-Probability Sampling Designs for Litigation Surveys, 81 



Trademark Rep. 169, 173 (1991). For probability surveys conducted in trademark cases, see James 
Burrough, Ltd. v. Sign of Beefeater, Inc., 540 F.2d 266 (7th Cir. 1976); Nightlight Systems, Inc., v. 
Nite Lights Franchise Sys., 2007 U.S. Dist. LEXIS 95565 (N.C. Ga. July 17, 2007); National Football 
League Props., Inc. v. Wichita Falls Sportswear, Inc., 532 F. Supp. 651 (W.D. Wash. 1982). 



102. National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 507, 515 
(D.N.J. 1986). A survey of members of the Council of American Survey Research Organizations, 
the national trade association for commercial survey research firms in the United States, revealed that 
95% of the in-person independent contacts in studies done in 1985 took place in malls or shopping 
centers. Jacoby & Handlin, supra note 101, at 172–73, 176. More recently, surveys conducted over 
the Internet have been administered to samples of respondents drawn from panels of volunteers; see 
infra Section IV.G.4 for a discussion of online surveys. Although panel members may be randomly 
selected from the panel population to complete the survey, the panel population itself is not usually 
the product of a random selection process.



103. See infra Sections III.D–E.
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indicators rather than as precise quantitative estimates.104 Confidence intervals tech-
nically should not be computed, although if the calculation shows a wide interval, 
that may be a useful indication of the limited value of the estimate.



D.  What Is the Evidence That Nonresponse Did Not Bias the 
Results of the Survey? 



Even when a sample is drawn randomly from a complete list of elements in the tar-
get population, responses or measures may be obtained on only part of the selected 
sample. If this lack of response is distributed randomly, valid inferences about the 
population can be drawn with assurance using the measures obtained from the avail-
able elements in the sample. The difficulty is that nonresponse often is not random, 
so that, for example, persons who are single typically have three times the “not 
at home” rate in U.S. Census Bureau surveys as do family members.105 Efforts to 
increase response rates include making several attempts to contact potential respon-
dents, sending advance letters,106 and providing financial or nonmonetary incentives 
for participating in the survey.107



The key to evaluating the effect of nonresponse in a survey is to determine 
as much as possible the extent to which nonrespondents differ from the respon-
dents in the nature of the responses they would provide if they were present 
in the sample. That is, the difficult question to address is the extent to which 
nonresponse has biased the pattern of responses by undermining the represen-
tativeness of the sample and, if it has, the direction of that bias. It is incumbent 
on the expert presenting the survey results to analyze the level and sources of 
nonresponse, and to assess how that nonresponse is likely to have affected the 
results. On some occasions, it may be possible to anticipate systematic patterns of 
nonresponse. For example, a survey that targets a population of professionals may 
encounter difficulty in obtaining the same level of participation from individuals 
with high-volume practices that can be obtained from those with lower-volume 
practices. To enable the researcher to assess whether response rate varies with the 
volume of practice, it may be possible to identify in advance potential respondents 



104. The court in Kinetic Concept, Inc. v. Bluesky Medical Corp., 2006 U.S. Dist. LEXIS 
60187, *14 (W.D. Tex. Aug. 11, 2006), found the plaintiff’s survey using a nonprobability sample to 
be admissible and permitted the plaintiff’s expert to present results from a survey using a convenience 
sample. The court then assisted the jury by providing an instruction on the differences between prob-
ability and convenience samples and the estimates obtained from each.



105. 2 Gastwirth, supra note 64, at 501. This volume contains a useful discussion of sampling, 
along with a set of examples. Id. at 467.



106. Edith De Leeuw et al., The Influence of Advance Letters on Response in Telephone Surveys: 
A Meta-analysis, 71 Pub. Op. Q. 413 (2007) (advance letters effective in increasing response rates in 
telephone as well as mail and face-to-face surveys).



107. Erica Ryu et al., Survey Incentives: Cash vs. In-kind; Face-to-Face vs. Mail; Response Rate vs. 
Nonresponse Error, 18 Int’l J. Pub. Op. Res. 89 (2005). 
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with varying years of experience. Even if it is not possible to know in advance 
the level of experience of each potential member in the target population and 
to design a sampling plan that will produce representative samples at each level 
of experience, the survey itself can include questions about volume of practice 
that will permit the expert to assess how experience level may have affected the 
pattern of results.108



Although high response rates (i.e., 80% or higher)109 are desirable because 
they generally eliminate the need to address the issue of potential bias from 
nonresponse,110 such high response rates are increasingly difficult to achieve. 
Survey nonresponse rates have risen substantially in recent years, along with the 
costs of obtaining responses, and so the issue of nonresponse has attracted sub-
stantial attention from survey researchers.111 Researchers have developed a variety 
of approaches to adjust for nonresponse, including weighting obtained responses 
in proportion to known demographic characteristics of the target population, 
comparing the pattern of responses from early and late responders to mail surveys, 
or the pattern of responses from easy-to-reach and hard-to-reach responders in 
telephone surveys, and imputing estimated responses to nonrespondents based on 
known characteristics of those who have responded. All of these techniques can 
only approximate the response patterns that would have been obtained if non-
respondents had responded. Nonetheless, they are useful for testing the robustness 
of the findings based on estimates obtained from the simple aggregation of answers 
to questions given by responders.



To assess the general impact of the lower response rates, researchers have 
conducted comparison studies evaluating the results obtained from surveys with 



108. In People v. Williams, supra note 22, a published survey of experts in eyewitness research 
was used to show general acceptance of various eyewitness phenomena. See Saul Kassin et al., On the 
“General Acceptance” of Eyewitness Testimony Research: A New Survey of the Experts, 56 Am.  Psychologist 
405 (2001). The survey included questions on the publication activity of respondents and compared 
the responses of those with high and low research productivity. Productivity levels in the respondent 
sample suggested that respondents constituted a blue ribbon group of leading researchers. Williams, 830 
N.Y.S.2d at 457 n.16. See also Pharmacia Corp. v. Alcon Lab., Inc., 201 F. Supp. 2d 335 (D.N.J. 2002). 



109. Note that methods of computing response rates vary. For example, although response rate 
can be generally defined as the number of complete interviews with reporting units divided by the 
number of eligible reporting units in the sample, decisions on how to treat partial completions and 
how to estimate the eligibility of nonrespondents can produce differences in measures of response 
rate. E.g., American Association of Public Opinion Research, Standard Definitions: Final Dispositions 
of Case Codes and Outcome Rates for Surveys (rev. 2008), available at www. Aapor.org/uploads/
Standard_Definitions_07-08_Final.pdf.



110. Office of Management and Budget, Standards and Guidelines for Statistical Surveys (Sept. 
2006), Guideline 1.3.4: Plan for a nonresponse bias analysis if the expected unit response rate is below 
80%. See Albert v. Zabin, 2009 Mass. App. Unpub. LEXIS 572 (July 14, 2009) reversing summary 
judgment that had excluded surveys with response rates of 27% and 31% based on a thoughtful analysis 
of measures taken to assess potential nonresponse bias. 



111. E.g., Richard Curtin et al., Changes in Telephone Survey Nonresponse Over the Past Quarter 
Century, 69 Pub. Op. Q. 87 (2005); Survey Nonresponse (Robert M. Groves et al. eds., 2002). 
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varying response rates.112 Contrary to earlier assumptions, surprisingly comparable 
results have been obtained in many surveys with varying response rates, suggesting 
that surveys may achieve reasonable estimates even with relatively low response 
rates. The key is whether nonresponse is associated with systematic differences in 
response that cannot be adequately modeled or assessed.



Determining whether the level of nonresponse in a survey seriously impairs 
inferences drawn from the results of a survey generally requires an analysis of the 
determinants of nonresponse. For example, even a survey with a high response 
rate may seriously underrepresent some portions of the population, such as the 
unemployed or the poor. If a general population sample is used to chart changes 
in the proportion of the population that knows someone with HIV, the survey 
would underestimate the population value if some groups more likely to know 
someone with HIV (e.g., intravenous drug users) are underrepresented in the 
sample. The survey expert should be prepared to provide evidence on the poten-
tial impact of nonresponse on the survey results.



In surveys that include sensitive or difficult questions, particularly surveys 
that are self-administered, some respondents may refuse to provide answers or 
may provide incomplete answers (i.e., item rather than unit nonresponse).113 
To assess the impact of nonresponse to a particular question, the survey expert 
should analyze the differences between those who answered and those who did 
not answer. Procedures to address the problem of missing data include recontact-
ing respondents to obtain the missing answers and using the respondent’s other 
answers to predict the missing response (i.e., imputation).114 



E.  What Procedures Were Used to Reduce the Likelihood of a 
Biased Sample? 



If it is impractical for a survey researcher to sample randomly from the entire target 
population, the researcher still can apply probability sampling to some aspects of 
respondent selection to reduce the likelihood of biased selection. For example, 
in many studies the target population consists of all consumers or purchasers of 
a product. Because it is impractical to randomly sample from that population, 
research is often conducted in shopping malls where some members of the target 
population may not shop. Mall locations, however, can be sampled randomly 
from a list of possible mall sites. By administering the survey at several different 



112. E.g., Daniel M. Merkle & Murray Edelman, Nonresponse in Exit Polls: A Comprehensive 
Analysis, in Survey Nonresponse, supra note 111, at 243–57 (finding minimal nonresponse error asso-
ciated with refusals to participate in in-person exit polls); see also Jon A. Krosnick, Survey Research, 50 
Ann. Rev. Psychol. 537 (1999).



113. See Roger Tourangeau et al., The Psychology of Survey Response (2000).
114. See Paul D. Allison, Missing Data, in Handbook of Survey Research, supra note 1, at 630; 



see also Survey Nonresponse, supra note 111. 
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malls, the expert can test for and report on any differences observed across sites. 
To the extent that similar results are obtained in different locations using different 
onsite interview operations, it is less likely that idiosyncrasies of sample selection or 
administration can account for the results.115 Similarly, because the characteristics 
of persons visiting a shopping center vary by day of the week and time of day, bias 
in sampling can be reduced if the survey design calls for sampling time segments 
as well as mall locations.116



In mall intercept surveys, the organization that manages the onsite interview 
facility generally employs recruiters who approach potential survey respondents in 
the mall and ascertain if they are qualified and willing to participate in the survey. 
If a potential respondent agrees to answer the questions and meets the specified 
criteria, he or she is escorted to the facility where the survey interview takes 
place. If recruiters are free to approach potential respondents without controls on 
how an individual is to be selected for screening, shoppers who spend more time 
in the mall are more likely to be approached than shoppers who visit the mall 
only briefly. Moreover, recruiters naturally prefer to approach friendly looking 
potential respondents, so that it is more likely that certain types of individuals 
will be selected. These potential biases in selection can be reduced by providing 
appropriate selection instructions and training recruiters effectively. Training that 
reduces the interviewer’s discretion in selecting a potential respondent is likely to 
reduce bias in selection, as are instructions to approach every nth person entering 
the facility through a particular door.117



F.  What Precautions Were Taken to Ensure That Only 
Qualified Respondents Were Included in the Survey? 



In a carefully executed survey, each potential respondent is questioned or mea-
sured on the attributes that determine his or her eligibility to participate in the sur-
vey. Thus, the initial questions screen potential respondents to determine if they 
are members of the target population of the survey (e.g., Is she at least 14 years 
old? Does she own a dog? Does she live within 10 miles?). The screening ques-
tions must be drafted so that they do not appeal to or deter specific groups within 
the target population, or convey information that will influence the respondent’s 



115. Note, however, that differences in results across sites may arise from genuine differences 
in respondents across geographic locations or from a failure to administer the survey consistently 
across sites. 



116. Seymour Sudman, Improving the Quality of Shopping Center Sampling, 17 J. Marketing Res. 
423 (1980). 



117. In the end, even if malls are randomly sampled and shoppers are randomly selected within 
malls, results from mall surveys technically can be used to generalize only to the population of mall 
shoppers. The ability of the mall sample to describe the likely response pattern of the broader rel-
evant population will depend on the extent to which a substantial segment of the relevant population 
(1) is not found in malls and (2) would respond differently to the interview. 
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answers on the main survey. For example, if respondents must be prospective 
and recent purchasers of Sunshine orange juice in a trademark survey designed 
to assess consumer confusion with Sun Time orange juice, potential respondents 
might be asked to name the brands of orange juice they have purchased recently 
or expect to purchase in the next 6 months. They should not be asked specifically 
if they recently have purchased, or expect to purchase, Sunshine orange juice, 
because this may affect their responses on the survey either by implying who is 
conducting the survey or by supplying them with a brand name that otherwise 
would not occur to them.



The content of a screening questionnaire (or screener) can also set the context 
for the questions that follow. In Pfizer, Inc. v. Astra Pharmaceutical Products, Inc.,118 
physicians were asked a screening question to determine whether they prescribed 
particular drugs. The survey question that followed the screener asked “Thinking 
of the practice of cardiovascular medicine, what first comes to mind when you 
hear the letters XL?” The court found that the screener conditioned the physi-
cians to respond with the name of a drug rather than a condition (long-acting).119



The criteria for determining whether to include a potential respondent 
in the survey should be objective and clearly conveyed, preferably using 
written instructions addressed to those who administer the screening questions. 
These instructions and the completed screening questionnaire should be made 
available to the court and the opposing party along with the interview form for 
each respondent.



IV. Survey Questions and Structure
A.  Were Questions on the Survey Framed to Be Clear, 



Precise, and Unbiased? 
Although it seems obvious that questions on a survey should be clear and precise, 
phrasing questions to reach that goal is often difficult. Even questions that appear 
clear can convey unexpected meanings and ambiguities to potential respondents. 
For example, the question “What is the average number of days each week you 
have butter?” appears to be straightforward. Yet some respondents wondered 
whether margarine counted as butter, and when the question was revised to 
include the introductory phrase “not including margarine,” the reported fre-
quency of butter use dropped dramatically.120



118. 858 F. Supp. 1305, 1321 & n.13 (S.D.N.Y. 1994). 
119. Id. at 1321. 
120. Floyd J. Fowler, Jr., How Unclear Terms Affect Survey Data, 56 Pub. Op. Q. 218, 225–26 



(1992).
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When unclear questions are included in a survey, they may threaten the 
validity of the survey by systematically distorting responses if respondents are 
misled in a particular direction, or by inflating random error if respondents guess 
because they do not understand the question.121 If the crucial question is suf-
ficiently ambiguous or unclear, it may be the basis for rejecting the survey. For 
example, a survey was designed to assess community sentiment that would warrant 
a change of venue in trying a case for damages sustained when a hotel skywalk 
collapsed.122 The court found that the question “Based on what you have heard, 
read or seen, do you believe that in the current compensatory damage trials, the 
defendants, such as the contractors, designers, owners, and operators of the Hyatt 
Hotel, should be punished?” could neither be correctly understood nor easily 
answered.123 The court noted that the phrase “compensatory damages,” although 
well-defined for attorneys, was unlikely to be meaningful for laypersons.124



A variety of pretest activities may be used to improve the clarity of com-
munication with respondents. Focus groups can be used to find out how the 
survey population thinks about an issue, facilitating the construction of clear and 
understandable questions. Cognitive interviewing, which includes a combination 
of think-aloud and verbal probing techniques, may be used for questionnaire 
evaluation.125 Pilot studies involving a dress rehearsal for the main survey can also 
detect potential problems.



Texts on survey research generally recommend pretests as a way to increase 
the likelihood that questions are clear and unambiguous,126 and some courts have 
recognized the value of pretests.127 In many pretests or pilot tests,128 the proposed 
survey is administered to a small sample (usually between 25 and 75)129 of the 



121. See id. at 219.
122. Firestone v. Crown Ctr. Redevelopment Corp., 693 S.W.2d 99 (Mo. 1985) (en banc). 
123. See id. at 102, 103. 
124. See id. at 103. When there is any question about whether some respondents will understand 



a particular term or phrase, the term or phrase should be defined explicitly. 
125. Gordon B. Willis et al., Is the Bandwagon Headed to the Methodological Promised Land? Evaluat-



ing the Validity of Cognitive Interviewing Techniques, in Cognitive and Survey Research 136 (Monroe G. 
Sirken et al. eds., 1999). See also Tourangeau et al., supra note 113, at 326–27. 



126. See Jon A. Krosnick & Stanley Presser, Questions and Questionnaire Design, in Handbook of 
Survey Research, supra note 1, at 294 (“No matter how closely a questionnaire follows recommenda-
tions based on best practices, it is likely to benefit from pretesting. . .”). See also Jean M. Converse & 
Stanley Presser, Survey Questions: Handcrafting the Standardized Questionnaire 51 (1986); Fred W. 
Morgan, Judicial Standards for Survey Research: An Update and Guidelines, 54 J. Marketing 59, 64 (1990). 



127. See e.g., Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y. 1963); Scott 
v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 2008) (“[s]urvey went through multiple 
pretests in order to insure its usefulness and statistical validity.”).



128. The terms pretest and pilot test are sometimes used interchangeably to describe pilot work 
done in the planning stages of research. When they are distinguished, the difference is that a pretest 
tests the questionnaire, whereas a pilot test generally tests proposed collection procedures as well. 



129. Converse & Presser, supra note 126, at 69. Converse and Presser suggest that a pretest with 
25 respondents is appropriate when the survey uses professional interviewers. 
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same type of respondents who would be eligible to participate in the full-scale 
survey. The interviewers observe the respondents for any difficulties they may 
have with the questions and probe for the source of any such difficulties so that 
the questions can be rephrased if confusion or other difficulties arise.130 Attorneys 
who commission surveys for litigation sometimes are reluctant to approve pilot 
work or to reveal that pilot work has taken place because they are concerned that 
if a pretest leads to revised wording of the questions, the trier of fact may believe 
that the survey has been manipulated and is biased or unfair. A more appropriate 
reaction is to recognize that pilot work is a standard and valuable way to improve 
the quality of a survey131 and to anticipate that it often results in word changes 
that increase clarity and correct misunderstandings. Thus, changes may indicate 
informed survey construction rather than flawed survey design.132



B.  Were Some Respondents Likely to Have No Opinion? 
If So, What Steps Were Taken to Reduce Guessing? 



Some survey respondents may have no opinion on an issue under investigation, 
either because they have never thought about it before or because the question 
mistakenly assumes a familiarity with the issue. For example, survey respondents 
may not have noticed that the commercial they are being questioned about guar-
anteed the quality of the product being advertised and thus they may have no 
opinion on the kind of guarantee it indicated. Likewise, in an employee survey, 
respondents may not be familiar with the parental leave policy at their company 
and thus may have no opinion on whether they would consider taking advantage 
of the parental leave policy if they became parents. The following three alterna-
tive question structures will affect how those respondents answer and how their 
responses are counted.



First, the survey can ask all respondents to answer the question (e.g., “Did 
you understand the guarantee offered by Clover to be a 1-year guarantee, a 60-day 
guarantee, or a 30-day guarantee?”). Faced with a direct question, particularly 
one that provides response alternatives, the respondent obligingly may supply an 



130. Methods for testing respondent understanding include concurrent and retrospective think-
alouds, in which respondents describe their thinking as they arrive at, or after they have arrived at, an 
answer, and paraphrasing (asking respondents to restate the question in their own words). Tourangeau 
et al., supra note 113, at 326–27; see also Methods for Testing and Evaluating Survey Questionnaires 
(Stanley Presser et al. eds., 2004).



131. See OMB Standards and Guidelines for Statistical Survey, supra note 110, Standard 1.4, Pre-
testing Survey Systems (specifying that to ensure that all components of a survey function as intended, 
pretests of survey components should be conducted unless those components have previously been suc-
cessfully fielded); American Association for Public Opinion Research, Best Practices (2011) (“Because 
it is rarely possible to foresee all the potential misunderstandings or biasing effects of different questions 
or procedures, it is vital for a well-designed survey operation to include provision for a pretest.”).



132. See infra Section VII.B for a discussion of obligations to disclose pilot work. 
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answer even if (in this example) the respondent did not notice the guarantee (or 
is unfamiliar with the parental leave policy). Such answers will reflect only what 
the respondent can glean from the question, or they may reflect pure guessing. 
The imprecision introduced by this approach will increase with the proportion of 
respondents who are unfamiliar with the topic at issue.



Second, the survey can use a quasi-filter question to reduce guessing by pro-
viding “don’t know” or “no opinion” options as part of the question (e.g., “Did 
you understand the guarantee offered by Clover to be for more than a year, a 
year, or less than a year, or don’t you have an opinion?”).133 By signaling to the 
respondent that it is appropriate not to have an opinion, the question reduces 
the demand for an answer and, as a result, the inclination to hazard a guess just 
to comply. Respondents are more likely to choose a “no opinion” option if it is 
mentioned explicitly by the interviewer than if it is merely accepted when the 
respondent spontaneously offers it as a response. The consequence of this change in 
format is substantial. Studies indicate that, although the relative distribution of the 
respondents selecting the listed choices is unlikely to change dramatically, presenta-
tion of an explicit “don’t know” or “no opinion” alternative commonly leads to 
a 20% to 25% increase in the proportion of respondents selecting that response.134



Finally, the survey can include full-filter questions, that is, questions that lay 
the groundwork for the substantive question by first asking the respondent if he 
or she has an opinion about the issue or happened to notice the feature that the 
interviewer is preparing to ask about (e.g., “Based on the commercial you just 
saw, do you have an opinion about how long Clover stated or implied that its 
guarantee lasts?”).135 The interviewer then asks the substantive question only of 
those respondents who have indicated that they have an opinion on the issue.



Which of these three approaches is used and the way it is used can affect the rate 
of “no opinion” responses that the substantive question will evoke.136 Respondents 
are more likely to say that they do not have an opinion on an issue if a full filter is 
used than if a quasi-filter is used.137 However, in maximizing respondent expressions 
of “no opinion,” full filters may produce an underreporting of opinions. There is 
some evidence that full-filter questions discourage respondents who actually have 
opinions from offering them by conveying the implicit suggestion that respondents 
can avoid difficult followup questions by saying that they have no opinion.138



133. Norbert Schwarz & Hans-Jürgen Hippler, Response Alternatives: The Impact of Their Choice 
and Presentation Order, in Measurement Errors in Surveys 41, 45–46 (Paul P. Biemer et al. eds., 1991). 



134. Howard Schuman & Stanley Presser, Questions and Answers in Attitude Surveys: Experi-
ments on Question Form, Wording and Context 113–46 (1981). 



135. See, e.g., Johnson & Johnson–Merck Consumer Pharmas. Co. v. SmithKline  Beecham 
Corp., 960 F.2d 294, 299 (2d Cir. 1992).



136. Considerable research has been conducted on the effects of filters. For a review, see George 
F. Bishop et al., Effects of Filter Questions in Public Opinion Surveys, 47 Pub. Op. Q. 528 (1983). 



137. Schwarz & Hippler, supra note 133, at 45–46. 
138. Id. at 46.
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In general, then, a survey that uses full filters provides a conservative esti-
mate of the number of respondents holding an opinion, while a survey that uses 
neither full filters nor quasi-filters may overestimate the number of respondents 
with opinions, if some respondents offering opinions are guessing. The strategy 
of including a “no opinion” or “don’t know” response as a quasi-filter avoids 
both of these extremes. Thus, rather than asking, “Based on the commercial, do 
you believe that the two products are made in the same way, or are they made 
differently?”139 or prefacing the question with a preliminary, “Do you have an 
opinion, based on the commercial, concerning the way that the two products are 
made?” the question could be phrased, “Based on the commercial, do you believe 
that the two products are made in the same way, or that they are made differently, 
or don’t you have an opinion about the way they are made?”



Recent research on the effects of including a “don’t know” option shows that 
quasi-filters as well as full filters may discourage a respondent who would be able 
to provide a meaningful answer from expressing it.140 The “don’t know” option 
provides a cue that it is acceptable to avoid the work of trying to provide a more 
substantive response. Respondents are particularly likely to be attracted to a “don’t 
know” option when the question is difficult to understand or the respondent is 
not strongly motivated to carefully report an opinion.141 One solution that some 
survey researchers use is to provide respondents with a general instruction not to 
guess at the beginning of an interview, rather than supplying a “don’t know” or 
“no opinion” option as part of the options attached to each question.142 Another 
approach is to eliminate the “don’t know” option and to add followup questions 
that measure the strength of the respondent’s opinion.143



C.  Did the Survey Use Open-Ended or Closed-Ended 
Questions? How Was the Choice in Each Instance Justified? 



The questions that make up a survey instrument may be open-ended, closed-
ended, or a combination of both. Open-ended questions require the respondent 
to formulate and express an answer in his or her own words (e.g., “What was 
the main point of the commercial?” “Where did you catch the fish you caught 



139. The question in the example without the “no opinion” alternative was based on a ques-
tion rejected by the court in Coors Brewing Co. v. Anheuser-Busch Cos., 802 F. Supp. 965, 972–73 
(S.D.N.Y. 1992). See also Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 U.S. 
Dist. LEXIS 64363 (S.D.N.Y. Sept. 6, 2006).



140. Jon A. Krosnick et al., The Impact of “No Opinion” Response Options on Data Quality: Non-
Attitude Reduction or Invitation to Satisfice? 66 Pub. Op. Q. 371 (2002).



141. Krosnick & Presser, supra note 126, at 284.
142. Anheuser-Busch, Inc. v. VIP Prods, LLC, No. 4:08cv0358, 2008 U.S. Dist. LEXIS 82258, 



at *6 (E.D. Mo. Oct. 16, 2008).
143. Krosnick & Presser, supra note 126, at 285.



ECM Opp to CC Mot to Compel 
RX-A:8



Page 34 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Manual on Scientific Evidence



392



in these waters?”144). Closed-ended questions provide the respondent with an 
explicit set of responses from which to choose; the choices may be as simple as 
yes or no (e.g., “Is Colby College coeducational?”145) or as complex as a range of 
alternatives (e.g., “The two pain relievers have (1) the same likelihood of causing 
gastric ulcers; (2) about the same likelihood of causing gastric ulcers; (3) a some-
what different likelihood of causing gastric ulcers; (4) a very different likelihood 
of causing gastric ulcers; or (5) none of the above.”146). When a survey involves 
in-person interviews, the interviewer may show the respondent these choices on 
a showcard that lists them.



Open-ended and closed-ended questions may elicit very different  responses.147 
Most responses are less likely to be volunteered by respondents who are asked 
an open-ended question than they are to be chosen by respondents who are pre-
sented with a closed-ended question. The response alternatives in a closed-ended 
question may remind respondents of options that they would not otherwise con-
sider or which simply do not come to mind as easily.148



The advantage of open-ended questions is that they give the respondent 
fewer hints about expected or preferred answers. Precoded responses on a closed-
ended question, in addition to reminding respondents of options that they might 
not otherwise consider,149 may direct the respondent away from or toward a 
particular response. For example, a commercial reported that in shampoo tests 
with more than 900 women, the sponsor’s product received higher ratings than 



144. A relevant example from Wilhoite v. Olin Corp. is described in McGovern & Lind, supra 
note 31, at 76. 



145. Presidents & Trustees of Colby College v. Colby College–N.H., 508 F.2d 804, 809 (1st 
Cir. 1975). 



146. This question is based on one asked in American Home Products Corp. v. Johnson & 
Johnson, 654 F. Supp. 568, 581 (S.D.N.Y. 1987), that was found to be a leading question by the 
court, primarily because the choices suggested that the respondent had learned about aspirin’s and 
ibuprofen’s relative likelihood of causing gastric ulcers. In contrast, in McNeilab, Inc. v. American 
Home Products Corp., 501 F. Supp. 517, 525 (S.D.N.Y. 1980), the court accepted as nonleading the 
question, “Based only on what the commercial said, would Maximum Strength Anacin contain more 
pain reliever, the same amount of pain reliever, or less pain reliever than the brand you, yourself, 
currently use most often?” 



147. Howard Schuman & Stanley Presser, Question Wording as an Independent Variable in Survey 
Analysis, 6 Soc. Methods & Res. 151 (1977); Schuman & Presser, supra note 134, at 79–112; Converse 
& Presser, supra note 126, at 33. 



148. For example, when respondents in one survey were asked, “What is the most important 
thing for children to learn to prepare them for life?”, 62% picked “to think for themselves” from a list 
of five options, but only 5% spontaneously offered that answer when the question was open-ended. 
Schuman & Presser, supra note 134, at 104–07. An open-ended question presents the respondent with 
a free-recall task, whereas a closed-ended question is a recognition task. Recognition tasks in general 
reveal higher performance levels than recall tasks. Mary M. Smyth et al., Cognition in Action 25 
(1987). In addition, there is evidence that respondents answering open-ended questions may be less 
likely to report some information that they would reveal in response to a closed-ended question when 
that information seems self-evident or irrelevant. 



149. Schwarz & Hippler, supra note 133, at 43. 
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other brands.150 According to a competitor, the commercial deceptively implied 
that each woman in the test rated more than one shampoo, when in fact each 
woman rated only one. To test consumer impressions, a survey might have shown 
the commercial and asked an open-ended question: “How many different brands 
mentioned in the commercial did each of the 900 women try?”151 Instead, the 
survey asked a closed-ended question; respondents were given the choice of 
“one,” “two,” “three,” “four,” or “five or more.” The fact that four of the 
five choices in the closed-ended question provided a response that was greater 
than one implied that the correct answer was probably more than one.152 Note, 
however, that the open-ended question also may suggest that the answer is more 
than one.



By asking “how many different brands,” the question suggests (1) that the 
viewer should have received some message from the commercial about the num-
ber of brands each woman tried and (2) that different brands were tried. Similarly, 
an open-ended question that asks, “[W]hich company or store do you think puts 
out this shirt?” indicates to the respondent that the appropriate answer is the 
name of a company or store. The question would be leading if the respondent 
would have considered other possibilities (e.g., an individual or Webstore) if the 
question had not provided the frame of a company or store.153 Thus, the word-
ing of a question, open-ended or closed-ended, can be leading or non-leading, 
and the degree of suggestiveness of each question must be considered in evaluating 
the objectivity of a survey.



Closed-ended questions have some additional potential weaknesses that arise 
if the choices are not constructed properly. If the respondent is asked to choose 
one response from among several choices, the response chosen will be meaningful 
only if the list of choices is exhaustive—that is, if the choices cover all possible 
answers a respondent might give to the question. If the list of possible choices 
is incomplete, a respondent may be forced to choose one that does not express 
his or her opinion.154 Moreover, if respondents are told explicitly that they are 



150. See Vidal Sassoon, Inc. v. Bristol-Myers Co., 661 F.2d 272, 273 (2d Cir. 1981).
151. This was the wording of the closed-ended question in the survey discussed in Vidal Sassoon, 



661 F.2d at 275–76, without the closed-ended options that were supplied in that survey.
152. Ninety-five percent of the respondents who answered the closed-ended question in the 



plaintiff’s survey said that each woman had tried two or more brands. The open-ended question was 
never asked. Vidal Sassoon, 661 F.2d at 276. Norbert Schwarz, Assessing Frequency Reports of Mundane 
Behaviors: Contributions of Cognitive Psychology to Questionnaire Construction, in Research Methods in 
Personality and Social Psychology 98 (Clyde Hendrick & Margaret S. Clark eds., 1990), suggests that 
respondents often rely on the range of response alternatives as a frame of reference when they are asked 
for frequency judgments. See, e.g., Roger Tourangeau & Tom W. Smith, Asking Sensitive Questions: The 
Impact of Data Collection Mode, Question Format, and Question Context, 60 Pub. Op. Q. 275, 292 (1996). 



153. Smith v. Wal-Mart Stores, Inc, 537 F. Supp. 2d 1302, 1331–32 (N.D. Ga. 2008). 
154. See, e.g., American Home Prods. Corp. v. Johnson & Johnson, 654 F. Supp. 568, 581 



(S.D.N.Y. 1987). 
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not limited to the choices presented, most respondents nevertheless will select an 
answer from among the listed ones.155



One form of closed-ended question format that typically produces some 
distortion is the popular agree/disagree, true/false, or yes/no question. Although 
this format is appealing because it is easy to write and score these questions and 
their responses, the format is also seriously problematic. With its simplicity comes 
acquiescence, “[T]he tendency to endorse any assertion made in a question, 
regardless of its content,” is a systematic source of bias that has produced an infla-
tion effect of 10% across a number of studies.156 Only when control groups or 
control questions are added to the survey design can this question format provide 
reasonable response estimates.157



Although many courts prefer open-ended questions on the ground that they 
tend to be less leading, the value of any open-ended or closed-ended question 
depends on the information it conveys in the question and, in the case of closed-
ended questions, in the choices provided. Open-ended questions are more appro-
priate when the survey is attempting to gauge what comes first to a respondent’s 
mind, but closed-ended questions are more suitable for assessing choices between 
well-identified options or obtaining ratings on a clear set of alternatives.



D.  If Probes Were Used to Clarify Ambiguous or Incomplete 
Answers, What Steps Were Taken to Ensure That the 
Probes Were Not Leading and Were Administered in a 
Consistent Fashion?



When questions allow respondents to express their opinions in their own words, 
some of the respondents may give ambiguous or incomplete answers, or may ask 
for clarification. In such instances, interviewers may be instructed to record any 
answer that the respondent gives and move on to the next question, or they may 
be instructed to probe to obtain a more complete response or clarify the meaning 
of the ambiguous response. They may also be instructed what clarification they 
can provide. In all of these situations, interviewers should record verbatim both 
what the respondent says and what the interviewer says in the attempt to get or 
provide clarification. Failure to record every part of the exchange in the order in 
which it occurs raises questions about the reliability of the survey, because neither 
the court nor the opposing party can evaluate whether the probe affected the 
views expressed by the respondent.



155. See Howard Schuman, Ordinary Questions, Survey Questions, and Policy Questions, 50 Pub. 
Opinion Q. 432, 435–36 (1986). 



156. Jon A. Krosnick, Survey Research, 50 Ann. Rev. Psychol. 537, 552 (1999).
157. See infra Section IV.F.



ECM Opp to CC Mot to Compel 
RX-A:8



Page 37 of 67











Copyright © National Academy of Sciences. All rights reserved.



Reference Manual on Scientific Evidence: Third Edition



Reference Guide on Survey Research



395



If the survey is designed to allow for probes, interviewers must be given 
explicit instructions on when they should probe and what they should say in 
probing.158 Standard probes used to draw out all that the respondent has to say 
(e.g., “Any further thoughts?” “Anything else?” “Can you explain that a little 
more?” Or “Could you say that another way?”) are relatively innocuous and non-
controversial in content, but persistent continued requests for further responses 
to the same or nearly identical questions may convey the idea to the respondent 
that he or she has not yet produced the “right” answer.159 Interviewers should 
be trained in delivering probes to maintain a professional and neutral relation-
ship with the respondent (as they should during the rest of the interview), which 
minimizes any sense of passing judgment on the content of the answers offered. 
Moreover, interviewers should be given explicit instructions on when to probe, 
so that probes are administered consistently. 



A more difficult type of probe to construct and deliver reliably is one that 
requires a substantive question tailored to the answer given by the respondent. 
The survey designer must provide sufficient instruction to interviewers so that 
they avoid giving directive probes that suggest one answer over another. Those 
instructions, along with all other aspects of interviewer training, should be made 
available for evaluation by the court and the opposing party. 



E.  What Approach Was Used to Avoid or Measure Potential 
Order or Context Effects?



The order in which questions are asked on a survey and the order in which 
response alternatives are provided in a closed-ended question can influence the 
answers.160 For example, although asking a general question before a more specific 
question on the same topic is unlikely to affect the response to the specific ques-
tion, reversing the order of the questions may influence responses to the general 
question. As a rule, then, surveys are less likely to be subject to order effects if 
the questions move from the general (e.g., “What do you recall being discussed 



158. Floyd J. Fowler, Jr. & Thomas W. Mangione, Standardized Survey Interviewing: Minimiz-
ing Interviewer-Related Error 41–42 (1990).



159. See, e.g., Johnson & Johnson–Merck Consumer Pharms. Co. v. Rhone-Poulenc Rorer 
Pharms., Inc., 19 F.3d 125, 135 (3d Cir. 1994); American Home Prods. Corp. v. Procter & Gamble 
Co., 871 F. Supp. 739, 748 (D.N.J. 1994). 



160. See Schuman & Presser, supra note 134, at 23, 56–74. Krosnick & Presser, supra note 126, 
at 278–81. In R.J. Reynolds Tobacco Co. v. Loew’s Theatres, Inc., 511 F. Supp. 867, 875 (S.D.N.Y. 
1980), the court recognized the biased structure of a survey that disclosed the tar content of the ciga-
rettes being compared before questioning respondents about their cigarette preferences. Not surpris-
ingly, respondents expressed a preference for the lower tar product. See also E. & J. Gallo Winery v. 
 Pasatiempos Gallo, S.A., 905 F. Supp. 1403, 1409–10 (E.D. Cal. 1994) (court recognized that earlier 
questions referring to playing cards, board or table games, or party supplies, such as confetti, increased 
the likelihood that respondents would include these items in answers to the questions that followed). 
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in the advertisement?”) to the specific (e.g., “Based on your reading of the adver-
tisement, what companies do you think the ad is referring to when it talks about 
rental trucks that average five miles per gallon?”).161



The mode of questioning can influence the form that an order effect takes. 
When respondents are shown response alternatives visually, as in mail surveys and 
other self-administered questionnaires or in face-to-face interviews when respon-
dents are shown a card containing response alternatives, they are more likely to 
select the first choice offered (a primacy effect).162 In contrast, when response 
alternatives are presented orally, as in telephone surveys, respondents are more 
likely to choose the last choice offered (a recency effect).163 Although these effects 
are typically small, no general formula is available that can adjust values to correct 
for order effects, because the size and even the direction of the order effects may 
depend on the nature of the question being asked and the choices being offered. 
Moreover, it may be unclear which order is most appropriate. For example, if 
the respondent is asked to choose between two different products, and there is a 
tendency for respondents to choose the first product mentioned,164 which order 
of presentation will produce the more accurate response?165 To control for order 
effects, the order of the questions and the order of the response choices in a sur-
vey should be rotated,166 so that, for example, one-third of the respondents have 
Product A listed first, one-third of the respondents have Product B listed first, 
and one-third of the respondents have Product C listed first. If the three different 
orders167 are distributed randomly among respondents, no response alternative will 
have an inflated chance of being selected because of its position, and the average 
of the three will provide a reasonable estimate of response level.168



161. This question was accepted by the court in U-Haul Int’l, Inc. v. Jartran, Inc., 522 F. Supp. 
1238, 1249 (D. Ariz. 1981), aff’d, 681 F.2d 1159 (9th Cir. 1982).



162. Krosnick & Presser, supra note 126, at 280.
163. Id. 
164. Similarly, candidates in the first position on the ballot tend to attract extra votes. J.M. 



Miller & Jon A. Krosnick, The Impact of Candidate Name Order on Election Outcomes, 62 Pub. Op. Q. 
291 (1998). 



165. See Rust Env’t & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997) 
(survey did not pass muster in part because of failure to incorporate random rotation of corporate 
names that were the subject of a trademark dispute). 



166. See, e.g. Winning Ways, Inc. v. Holloway Sportswear, Inc., 913 F. Supp. 1454, 1465–67 
(D. Kan. 1996) (failure to rotate the order in which the jackets were shown to the consumers led to 
reduced weight for the survey); Procter & Gamble Pharms., Inc. v. Hoffmann-La Roche, Inc., 2006 
U.S. Dist. LEXIS 64363, 2006-2 Trade Cas. (CCH) P75465 (S.D.N.Y. Sept. 6, 2006). 



167. Actually, there are six possible orders of the three alternatives: ABC, ACB, BAC, BCA, 
CAB, and CBA. Thus, the optimal survey design would allocate equal numbers of respondents to 
each of the six possible orders.



168. Although rotation is desirable, many surveys are conducted with no attention to this poten-
tial bias. Because it is impossible to know in the abstract whether a particular question suffers much, 
little, or not at all from an order bias, lack of rotation should not preclude reliance on the answer to 
the question, but it should reduce the weight given to that answer. 
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F.  If the Survey Was Designed to Test a Causal Proposition, 
Did the Survey Include an Appropriate Control Group or 
Question?



Many surveys are designed not simply to describe attitudes or beliefs or reported 
behaviors, but to determine the source of those attitudes or beliefs or behaviors. 
That is, the purpose of the survey is to test a causal proposition. For example, 
how does a trademark or the content of a commercial affect respondents’ percep-
tions or understanding of a product or commercial? Thus, the question is not 
merely whether consumers hold inaccurate beliefs about Product A, but whether 
exposure to the commercial misleads the consumer into thinking that Product A 
is a superior pain reliever. Yet if consumers already believe, before viewing the 
commercial, that Product A is a superior pain reliever, a survey that simply records 
consumers’ impressions after they view the commercial may reflect those preexist-
ing beliefs rather than impressions produced by the commercial.



Surveys that merely record consumer impressions have a limited ability to 
answer questions about the origins of those impressions. The difficulty is that the 
consumer’s response to any question on the survey may be the result of informa-
tion or misinformation from sources other than the trademark the respondent is 
being shown or the commercial he or she has just watched.169 In a trademark sur-
vey attempting to show secondary meaning, for example, respondents were shown 
a picture of the stripes used on Mennen stick deodorant and asked, “[W]hich 
[brand] would you say uses these stripes on their package?”170 The court recog-
nized that the high percentage of respondents selecting “Mennen” from an array 
of brand names may have represented “merely a playback of brand share”;171 that 
is, respondents asked to give a brand name may guess the one that is most familiar, 
generally the brand with the largest market share.172



Some surveys attempt to reduce the impact of preexisting impressions on 
respondents’ answers by instructing respondents to focus solely on the stimulus 
as a basis for their answers. Thus, the survey includes a preface (e.g., “based on 
the commercial you just saw”) or directs the respondent’s attention to the mark 
at issue (e.g., “these stripes on the package”). Such efforts are likely to be only 
partially successful. It is often difficult for respondents to identify accurately the 



169. See, e.g., Procter & Gamble Co. v. Ultreo, Inc., 574 F. Supp. 2d. 339, 351–52 (S.D.N.Y. 
2008) (survey was unreliable because it failed to control for the effect of preexisting beliefs).



170. Mennen Co. v. Gillette Co., 565 F. Supp. 648, 652 (S.D.N.Y. 1983), aff’d, 742 F.2d 1437 
(2d Cir. 1984). To demonstrate secondary meaning, “the [c]ourt must determine whether the mark 
has been so associated in the mind of consumers with the entity that it identifies that the goods sold 
by that entity are distinguished by the mark or symbol from goods sold by others.” Id.



171. Id. 
172. See also Upjohn Co. v. American Home Prods. Corp., No. 1-95-CV-237, 1996 U.S. Dist. 



LEXIS 8049, at *42–44 (W.D. Mich. Apr. 5, 1996). 
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source of their impressions.173 The more routine the idea being examined in the 
survey (e.g., that the advertised pain reliever is more effective than others on 
the market; that the mark belongs to the brand with the largest market share), 
the more likely it is that the respondent’s answer is influenced by (1) preexist-
ing impressions; (2) general expectations about what commercials typically say 
(e.g., the product being advertised is better than its competitors); or (3) guessing, 
rather than by the actual content of the commercial message or trademark being 
evaluated.



It is possible to adjust many survey designs so that causal inferences about 
the effect of a trademark or an allegedly deceptive commercial become clear and 
unambiguous. By adding one or more appropriate control groups, the survey 
expert can test directly the influence of the stimulus.174 In the simplest version 
of such a survey experiment, respondents are assigned randomly to one of two 
conditions.175 For example, respondents assigned to the experimental condition 
view an allegedly deceptive commercial, and respondents assigned to the control 
condition either view a commercial that does not contain the allegedly deceptive 
material or do not view any commercial.176 Respondents in both the experimental 
and control groups answer the same set of questions about the allegedly deceptive 
message. The effect of the commercial’s allegedly deceptive message is evaluated 
by comparing the responses made by the experimental group members with those 
of the control group members. If 40% of the respondents in the experimental 
group responded indicating that they received the deceptive message (e.g., the 
advertised product has fewer calories than its competitor), whereas only 8% of 
the respondents in the control group gave that response, the difference between 
40% and 8% (within the limits of sampling error177) can be attributed only to the 
 allegedly deceptive message. Without the control group, it is not possible to 
determine how much of the 40% is attributable to respondents’ preexisting beliefs 



173. See Richard E. Nisbett & Timothy D. Wilson, Telling More Than We Can Know: Verbal 
Reports on Mental Processes, 84 Psychol. Rev. 231 (1977). 



174. See Shari S. Diamond, Using Psychology to Control Law: From Deceptive Advertising to Criminal 
Sentencing, 13 Law & Hum. Behav. 239, 244–46 (1989); Jacob Jacoby & Constance Small, Applied 
Marketing: The FDA Approach to Defining Misleading Advertising, 39 J. Marketing 65, 68 (1975). See also 
David H. Kaye & David A. Freedman, Reference Guide on Statistics, Section II.A, in this manual. 



175. Random assignment should not be confused with random selection. When respondents 
are assigned randomly to different treatment groups (e.g., respondents in each group watch a differ-
ent commercial), the procedure ensures that within the limits of sampling error the two groups of 
respondents will be equivalent except for the different treatments they receive. Respondents selected 
for a mall intercept study, and not from a probability sample, may be assigned randomly to differ-
ent treatment groups. Random selection, in contrast, describes the method of selecting a sample of 
respondents in a probability sample. See supra Section III.C. 



176. This alternative commercial could be a “tombstone” advertisement that includes only the 
name of the product or a more elaborate commercial that does not include the claim at issue. 



177. For a discussion of sampling error, see David H. Kaye & David A. Freedman, Reference 
Guide on Statistics, Section IV.A, in this manual. 
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or other background noise (e.g., respondents who misunderstand the question 
or misstate their responses). Both preexisting beliefs and other background noise 
should have produced similar response levels in the experimental and control 
groups. In addition, if respondents who viewed the allegedly deceptive commer-
cial respond differently than respondents who viewed the control commercial, the 
difference cannot be merely the result of a leading question, because both groups 
answered the same question. The ability to evaluate the effect of the wording of a 
particular question makes the control group design particularly useful in assessing 
responses to closed-ended questions,178 which may encourage guessing or par-
ticular responses. Thus, the focus on the response level in a control group design 
is not on the absolute response level, but on the difference between the response 
level of the experimental group and that of the control group.179



In designing a survey-experiment, the expert should select a stimulus for the 
control group that shares as many characteristics with the experimental stimulus 
as possible, with the key exception of the characteristic whose influence is being 
assessed.180 Although a survey with an imperfect control group may provide 
better information than a survey with no control group at all, the choice of an 
appropriate control group requires some care and should influence the weight that 
the survey receives. For example, a control stimulus should not be less attractive 
than the experimental stimulus if the survey is designed to measure how familiar 
the experimental stimulus is to respondents, because attractiveness may affect per-
ceived familiarity.181 Nor should the control stimulus share with the experimental 
stimulus the feature whose impact is being assessed. If, for example, the control 
stimulus in a case of alleged trademark infringement is itself a likely source of 
consumer confusion, reactions to the experimental and control stimuli may not 



178. The Federal Trade Commission has long recognized the need for some kind of control for 
closed-ended questions, although it has not specified the type of control that is necessary. See Stouffer 
Foods Corp., 118 F.T.C. 746, No. 9250, 1994 FTC LEXIS 196, at *31 (Sept. 26, 1994).



179. See, e.g., Cytosport, Inc. v. Vital Pharms., Inc., 617 F. Supp. 2d 1051, 1075–76 (E.D. Cal. 
2009) (net confusion level of 25.4% obtained by subtracting 26.5% in the control group from 51.9% 
in the test group).



180. See, e.g., Skechers USA, Inc. v. Vans, Inc., No. CV-07-01703, 2007 WL 4181677, at 
*8–9 (C.D. Cal. Nov. 20, 2007) (in trade dress infringement case, control stimulus should have 
retained design elements not at issue); Procter & Gamble Pharms., Inc. v. Hoffman-LaRoche, Inc., 
No. 06-Civ-0034, 2006 U.S. Dist. LEXIS 64363, at *87 (S.D.N.Y. Sept. 6, 2006) (in false advertising 
action, disclaimer was inadequate substitute for appropriate control group). 



181. See, e.g., Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., 34 F.3d 
410, 415–16 (7th Cir. 1994) (court recognized that the name “Baltimore Horses” was less attrac-
tive for a sports team than the name “Baltimore Colts.”); see also Reed-Union Corp. v. Turtle Wax, 
Inc., 77 F.3d 909, 912 (7th Cir. 1996) (court noted that one expert’s choice of a control brand with 
a well-known corporate source was less appropriate than the opposing expert’s choice of a control 
brand whose name did not indicate a specific corporate source); Louis Vuitton Malletier v. Dooney 
& Bourke, Inc., 525 F. Supp. 2d 576, 595 (S.D.N.Y. 2007) (underreporting of background “noise” 
likely occurred because handbag used as control was quite dissimilar in shape and pattern to both 
plaintiff and defendant’s bags). 
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differ because both cause respondents to express the same level of confusion.182 In 
an extreme case, an inappropriate control may do nothing more than control for 
the effect of the nature or wording of the survey questions (e.g., acquiescence).183 
That may not be enough to rule out other explanations for different or similar 
responses to the experimental and control stimuli. Finally, it may sometimes be 
appropriate to have more than one control group to assess precisely what is causing 
the response to the experimental stimulus (e.g., in the case of an allegedly decep-
tive ad, whether it is a misleading graph or a misleading claim by the announcer; 
or in the case of allegedly infringing trade dress, whether it is the style of the font 
used or the coloring of the packaging).



Explicit attention to the value of control groups in trademark and deceptive-
advertising litigation is a relatively recent phenomenon, but courts have increas-
ingly come to recognize the central role the control group can play in evaluating 
claims.184 A LEXIS search using Lanham Act and control group revealed only 4 
federal district court cases before 1991 in which surveys with control groups were 
discussed, 16 in the 9 years from 1991 to 1999, and 46 in the 9 years between 
2000 and 2008, a rate of growth that far exceeds the growth in Lanham Act litiga-
tion. In addition, courts in other cases have described or considered surveys using 
control group designs without labeling the comparison group a control group.185 
Indeed, one reason why cases involving surveys with control groups may be 
underrepresented in reported cases is that a survey with a control group produces 



182. See, e.g., Western Publ’g Co. v. Publications Int’l, Ltd., No. 94-C-6803, 1995 U.S. Dist. 
LEXIS 5917, at *45 (N.D. Ill. May 2, 1995) (court noted that the control product was “arguably 
more infringing than” the defendant’s product) (emphasis omitted). See also Classic Foods Int’l Corp. 
v. Kettle Foods, Inc., 2006 U.S. Dist. LEXIS 97200 (C.D. Cal. Mar. 2, 2006); McNeil-PPC, Inc. v. 
Merisant Co., 2004 U.S. Dist. LEXIS 27733 (D.P.R. July 29, 2004).



183. See text accompanying note 156, supra.
184. See, e.g., SmithKline Beecham Consumer Healthcare, L.P. v. Johnson & Johnson-Merck, 



2001 U.S. Dist. LEXIS 7061, at *37 (S.D.N.Y. June 1, 2001) (survey to assess implied falsity of a 
commercial not probative in the absence of a control group); Consumer American Home Prods. Corp. 
v. Procter & Gamble Co., 871 F. Supp. 739, 749 (D.N.J. 1994) (discounting survey results based on 
failure to control for participants’ preconceived notions); ConAgra, Inc. v. Geo. A. Hormel & Co., 
784 F. Supp. 700, 728 (D. Neb. 1992) (“Since no control was used, the . . . study, standing alone, 
must be significantly discounted.”), aff’d, 990 F.2d 368 (8th Cir. 1993).



185. Indianapolis Colts, Inc. v. Metropolitan Baltimore Football Club L.P., No. 94727-C, 1994 
U.S. Dist. LEXIS 19277, at *10–11 (S.D. Ind. June 27, 1994), aff’d, 34 F.3d 410 (7th Cir. 1994). In 
Indianapolis Colts, the district court described a survey conducted by the plaintiff’s expert in which 
half of the interviewees were shown a shirt with the name “Baltimore CFL Colts” on it and half 
were shown a shirt on which the word “Horses” had been substituted for the word “Colts.” Id. The 
court noted that the comparison of reactions to the horse and colt versions of the shirt made it pos-
sible “to determine the impact from the use of the word ‘Colts.’” Id. at *11. See also Quality Inns 
Int’l, Inc. v. McDonald’s Corp., 695 F. Supp. 198, 218 (D. Md. 1988) (survey revealed confusion 
between McDonald’s and McSleep, but control survey revealed no confusion between McDonald’s 
and McTavish). See also Simon Prop. Group L.P. v. MySimon, Inc., 104 F. Supp. 2d 1033 (S.D. Ind. 
2000) (court criticized the survey design based on the absence of a control that could show that results 
were produced by legally relevant confusion).
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less ambiguous findings, which may lead to a resolution before a preliminary 
injunction hearing or trial occurs. 



A less common use of control methodology is a control question. Rather than 
administering a control stimulus to a separate group of respondents, the survey asks 
all respondents one or more control questions along with the question about the 
product or service at issue. In a trademark dispute, for example, a survey indicated 
that 7.2% of respondents believed that “The Mart” and “K-Mart” were owned by 
the same individuals. The court found no likelihood of confusion based on survey 
evidence that 5.7% of the respondents also thought that “The Mart” and “King’s 
Department Store” were owned by the same source.186



Similarly, a standard technique used to evaluate whether a brand name is 
generic is to present survey respondents with a series of product or service names 
and ask them to indicate in each instance whether they believe the name is a brand 
name or a common name. By showing that 68% of respondents considered Teflon 
a brand name (a proportion similar to the 75% of respondents who recognized 
the acknowledged trademark Jell-O as a brand name, and markedly different from 
the 13% who thought aspirin was a brand name), the makers of Teflon retained 
their trademark.187



Every measure of opinion or belief in a survey reflects some degree of error. 
Control groups and, as a second choice, control questions are the most reliable 
means for assessing response levels against the baseline level of error associated 
with a particular question. 



G.  What Limitations Are Associated with the Mode of Data 
Collection Used in the Survey? 



Three primary methods have traditionally been used to collect survey data: 
(1) in-person interviews, (2) telephone interviews, and (3) mail questionnaires.188 
Recently, in the wake of increasing use of the Internet, researchers have added 
Web-based surveys to their arsenal of tools. Surveys using in-person and telephone 
interviews, too, now regularly rely on computerized data collection.189



186. S.S. Kresge Co. v. United Factory Outlet, Inc., 598 F.2d 694, 697 (1st Cir. 1979). Note 
that the aggregate percentages reported here do not reveal how many of the same respondents were 
confused by both names, an issue that may be relevant in some situations. See Joseph L. Gastwirth, 
Reference Guide on Survey Research, 36 Jurimetrics J. 181, 187–88 (1996) (review essay). 



187. E.I. du Pont de Nemours & Co. v. Yoshida Int’l, Inc., 393 F. Supp. 502, 526–27 & n.54 
(E.D.N.Y. 1975); see also Donchez v. Coors Brewing Co., 392 F.3d 1211, 1218 (10th Cir. 2004) 
(respondents evaluated eight brand and generic names in addition to the disputed name). A similar 
approach is used in assessing secondary meaning.



188. Methods also may be combined, as when the telephone is used to “screen” for eligible 
respondents, who then are invited to participate in an in-person interview. 



189. Wright & Marsden, supra note 1, at 13–14.
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The interviewer conducting a computer-assisted interview (CAI), whether by 
telephone (CATI) or face-to-face (CAPI), follows the computer-generated script 
for the interview and enters the respondent’s answers as the interview proceeds. 
A primary advantage of CATI and other CAI procedures is that skip patterns can 
be built into the program. If, for example, the respondent answers yes when asked 
whether she has ever been the victim of a burglary, the computer will generate 
further questions about the burglary; if she answers no, the program will automati-
cally skip the followup burglary questions. Interviewer errors in following the skip 
patterns are therefore avoided, making CAI procedures particularly valuable when 
the survey involves complex branching and skip patterns.190 CAI procedures also 
can be used to control for order effects by having the program rotate the order in 
which the questions or choices are presented.191



Recent innovations in CAI procedures include audio computer-assisted self-
interviewing (ACASI) in which the respondent listens to recorded questions 
over the telephone or reads questions from a computer screen while listening to 
recorded versions of them through headphones. The respondent then answers 
verbally or on a keypad. ACASI procedures are particularly useful for collecting 
sensitive information (e.g., illegal drug use and other HIV risk behavior).192



All CAI procedures require additional planning to take advantage of the 
potential for improvements in data quality. When a CAI protocol is used in a sur-
vey presented in litigation, the party offering the survey should supply for inspec-
tion the computer program that was used to generate the interviews. Moreover, 
CAI procedures do not eliminate the need for close monitoring of interviews 
to ensure that interviewers are accurately reading the questions in the interview 
protocol and accurately entering the respondent’s answers.



The choice of any data collection method for a survey should be justified by 
its strengths and weaknesses. 



1. In-person interviews



Although costly, in-person interviews generally are the preferred method of data 
collection, especially when visual materials must be shown to the respondent 
under controlled conditions.193 When the questions are complex and the inter-
viewers are skilled, in-person interviewing provides the maximum opportunity to 



190. Willem E. Saris, Computer-Assisted Interviewing 20, 27 (1991). 
191. See, e.g., Intel Corp. v. Advanced Micro Devices, Inc., 756 F. Supp. 1292, 1296–97 (N.D. 



Cal. 1991) (survey designed to test whether the term 386 as applied to a microprocessor was generic 
used a CATI protocol that tested reactions to five terms presented in rotated order). 



192. See, e.g., N. Galai et al., ACASI Versus Interviewer-Administered Questionnaires for Sensitive 
Risk Behaviors: Results of a Cross-Over Randomized Trial Among Injection Drug Users (abstract, 2004), 
available at http://gateway.nlm.nih.gov/MeetingAbstracts/ma?f=102280272.html.



193. A mail survey also can include limited visual materials but cannot exercise control over 
when and how the respondent views them. 
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clarify or probe. Unlike a mail survey, both in-person and telephone interviews 
have the capability to implement complex skip sequences (in which the respon-
dent’s answer determines which question will be asked next) and the power to 
control the order in which the respondent answers the questions. Interviewers also 
can directly verify who is completing the survey, a check that is unavailable in mail 
and Web-based surveys. As described infra Section V.A, appropriate interviewer 
training, as well as monitoring of the implementation of interviewing, is necessary 
if these potential benefits are to be realized. Objections to the use of in-person 
interviews arise primarily from their high cost or, on occasion, from evidence of 
inept or biased interviewers. In-person interview quality in recent years has been 
assisted by technology. Using computer-assisted personal interviewing (CAPI), the 
interviewer reads the questions off the screen of a laptop computer and then enters 
responses directly.194 This support makes it easier to follow complex skip patterns 
and to promptly submit results via the Internet to the survey center.



2. Telephone interviews



Telephone surveys offer a comparatively fast and lower-cost alternative to in-person 
surveys and are particularly useful when the population is large and geographically 
dispersed. Telephone interviews (unless supplemented with mailed or e-mailed 
materials) can be used only when it is unnecessary to show the respondent any 
visual materials. Thus, an attorney may present the results of a telephone survey 
of jury-eligible citizens in a motion for a change of venue in order to provide 
evidence that community prejudice raises a reasonable suspicion of potential jury 
bias.195 Similarly, potential confusion between a restaurant called McBagel’s and the 
McDonald’s fast-food chain was established in a telephone survey. Over objections 
from defendant McBagel’s that the survey did not show respondents the defendant’s 
print advertisements, the court found likelihood of confusion based on the sur-
vey, noting that “by soliciting audio responses[, the telephone survey] was closely 
related to the radio advertising involved in the case.”196 In contrast, when words 
are not sufficient because, for example, the survey is assessing reactions to the trade 



194. Wright & Marsden, supra note 1, at 13.
195. See, e.g., State v. Baumruk, 85 S.W.3d 644 (Mo. 2002). (overturning the trial court’s 



decision to ignore a survey that found about 70% of county residents remembered the shooting that 
led to the trial and that of those who had heard about the shooting, 98% believed that the defendant 
was either definitely guilty or probably guilty); State v. Erickstad, 620 N.W.2d 136, 140 (N.D. 2000) 
(denying change of venue motion based on media coverage, concluding that “defendants [need to] 
submit qualified public opinion surveys, other opinion testimony, or any other evidence demonstrat-
ing community bias caused by the media coverage”). For a discussion of surveys used in motions for 
change of venue, see Neal Miller, Facts, Expert Facts, and Statistics: Descriptive and Experimental Research 
Methods in Litigation, Part II, 40 Rutgers L. Rev. 467, 470–74 (1988); National Jury Project, Jurywork: 
Systematic Techniques (2d ed. 2008). 



196. McDonald’s Corp. v. McBagel’s, Inc., 649 F. Supp. 1268, 1278 (S.D.N.Y. 1986). 
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dress or packaging of a product that is alleged to promote confusion, a telephone 
survey alone does not offer a suitable vehicle for questioning respondents.197



In evaluating the sampling used in a telephone survey, the trier of fact should 
consider:



1. Whether (when prospective respondents are not business personnel) some 
form of random-digit dialing198 was used instead of or to supplement 
telephone numbers obtained from telephone directories, because a high 
percentage of all residential telephone numbers in some areas may be 
unlisted;199 



2. Whether any attempt was made to include cell phone users, particularly 
the growing subpopulation of individuals who rely solely on cell phones 
for telephone services;200



3. Whether the sampling procedures required the interviewer to sample 
within the household or business, instead of allowing the interviewer 
to administer the survey to any qualified individual who answered the 
telephone;201 and



4. Whether interviewers were required to call back multiple times at several 
different times of the day and on different days to increase the likelihood 
of contacting individuals or businesses with different schedules.202



197. See Thompson Med. Co. v. Pfizer Inc., 753 F.2d 208 (2d Cir. 1985); Incorporated Publ’g 
Corp. v. Manhattan Magazine, Inc., 616 F. Supp. 370 (S.D.N.Y. 1985), aff’d without op., 788 F.2d 3 
(2d Cir. 1986). 



198. Random-digit dialing provides coverage of households with both listed and unlisted tele-
phone numbers by generating numbers at random from the sampling frame of all possible telephone 
numbers. James M. Lepkowski, Telephone Sampling Methods in the United States, in Telephone Survey 
Methodology 81–91 (Robert M. Groves et al. eds., 1988). 



199. Studies comparing listed and unlisted household characteristics show some important dif-
ferences. Id. at 76. 



200. According to a 2009 study, an estimated 26.5% of households cannot be reached by landline 
surveys, because 2.0% have no phone service and 24.5% have only a cell phone. Stephen J. Blumberg 
& Julian V. Luke, Wireless Substitution: Early Release of Estimates Based on the National Health 
Interview Survey, July–December 2009 (2010), available at http://www.cdc.gov/nchs/data/nhis/
earlyrelease/wireless201005.pdf. People who can be reached only by cell phone tend to be younger 
and are more likely to be African American or Hispanic and less likely to be married or to own their 
home than individuals reachable on a landline. Although at this point, the effect on estimates from 
landline-only telephone surveys appears to be minimal on most topics, on some issues (e.g., voter reg-
istration) and within the population of young adults, the gap may warrant consideration. Scott Keeter 
et al., What’s Missing from National RDD Surveys? The Impact of the Growing Cell-Only Population, Paper 
presented at the 2007 Conference of AAPOR, May 2007.



201. This is a consideration only if the survey is sampling individuals. If the survey is seeking 
information on the household, more than one individual may be able to answer questions on behalf 
of the household. 



202. This applied equally to in-person interviews.
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Telephone surveys that do not include these procedures may not provide 
precise measures of the characteristics of a representative sample of respondents, 
but may be adequate for providing rough approximations. The vulnerability of 
the survey depends on the information being gathered. More elaborate procedures 
are advisable for achieving a representative sample of respondents if the survey 
instrument requests information that is likely to differ for individuals with listed 
telephone numbers versus individuals with unlisted telephone numbers, individu-
als rarely at home versus those usually at home, or groups who are more versus 
less likely to rely exclusively on cell phones.



The report submitted by a survey expert who conducts a telephone survey 
should specify:



1. The procedures that were used to identify potential respondents, including 
both the procedures used to select the telephone numbers that were called 
and the procedures used to identify the qualified individual to question), 



2. The number of telephone numbers for which no contact was made; and 
3. The number of contacted potential respondents who refused to participate 



in the survey.203



Like CAPI interviewing,204 computer-assisted telephone interviewing (CATI) 
facilitates the administration and data entry of large-scale surveys.205 A computer 
protocol may be used to generate and dial telephone numbers as well as to guide 
the interviewer. 



3. Mail questionnaires 



In general, mail surveys tend to be substantially less costly than both in-person and 
telephone surveys.206 Response rates tend to be lower for self-administered mail sur-
veys than for telephone or face-to-face surveys, but higher than for their Web-based 
equivalents.207 Procedures that raise response rates include multiple mailings, highly 
personalized communications, prepaid return envelopes, incentives or gratuities, 
assurances of confidentiality, first-class outgoing postage, and followup reminders.208



203. Additional disclosure and reporting features applicable to surveys in general are described 
in Section VII.B, infra.



204. See text accompanying note 194, supra.
205. See Roger Tourangeau et al., The Psychology of Survey Response 289 (2000); Saris, supra 



note 190. 
206. See Chase H. Harrison, Mail Surveys and Paper Questionnaires, in Handbook of Survey 



Research, supra note 1, at 498, 499. 
207. See Mick Couper et al., A Comparison of Mail and E-Mail for a Survey of Employees in Federal 



Statistical Agencies, 15 J. Official Stat. 39 (1999); Mick Couper, Web Surveys: A Review of Issues and 
Approaches 464, 473 (2001).



208. See, e.g., Richard J. Fox et al., Mail Survey Response Rate: A Meta-Analysis of Selected 
Techniques for Inducing Response, 52 Pub. Op. Q. 467, 482 (1988); Kenneth D. Hopkins & Arlen R. 
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A mail survey will not produce a high rate of return unless it begins with an 
accurate and up-to-date list of names and addresses for the target population. Even 
if the sampling frame is adequate, the sample may be unrepresentative if some 
individuals are more likely to respond than others. For example, if a survey targets 
a population that includes individuals with literacy problems, these individuals will 
tend to be underrepresented. Open-ended questions are generally of limited value 
on a mail survey because they depend entirely on the respondent to answer fully 
and do not provide the opportunity to probe or clarify unclear answers. Similarly, 
if eligibility to answer some questions depends on the respondent’s answers to 
previous questions, such skip sequences may be difficult for some respondents 
to follow. Finally, because respondents complete mail surveys without supervision, 
survey personnel are unable to prevent respondents from discussing the questions 
and answers with others before completing the survey and to control the order in 
which respondents answer the questions. Although skilled design of questionnaire 
format, question order, and the appearance of the individual pages of a survey can 
minimize these problems,209 if it is crucial to have respondents answer questions in 
a particular order, a mail survey cannot be depended on to provide adequate data.



4. Internet surveys 



A more recent innovation in survey technology is the Internet survey in which 
potential respondents are contacted and their responses are collected over the 
Internet. Internet surveys in principle can reduce substantially the cost of reach-
ing potential respondents. Moreover, they offer some of the advantages of in-
person interviews by enabling the respondent to view pictures, videos, and lists 
of response choices on the computer screen during the survey. A further advan-
tage is that whenever a respondent answers questions presented on a computer 
screen, whether over the Internet or in a dedicated facility, the survey can build 
in a variety of controls. In contrast to a mail survey in which the respondent can 
examine and/or answer questions out of order and may mistakenly skip questions, 
a computer-administered survey can control the order in which the questions are 
displayed so that the respondent does not see a later question before answering 
an earlier one and so that the respondent cannot go back to change an answer 
previously given to an earlier question in light of the questions that follow it. 
The order of the questions or response options can be rotated easily to control 
for order effects. In addition, the structure permits the survey to remind, or even 
require, the respondent to answer a question before the next question is presented. 
One advantage of computer-administered surveys over interviewer-administered 



Gullickson, Response Rates in Survey Research: A Meta-Analysis of the Effects of Monetary Gratuities, 61 J. 
Experimental Educ. 52, 54–57, 59 (1992); Eleanor Singer et al., Confidentiality Assurances and Response: 
A Quantitative Review of the Experimental Literature, 59 Pub. Op. Q. 66, 71 (1995); see generally Don A. 
Dillman, Internet Mail and Mixed-Mode Surveys: The Tailored Design Method (3d ed. 2009).



209. Dilman, supra note 208, at 151–94.
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surveys is that they eliminate interviewer error because the computer presents the 
questions and the respondent records her own answers.



Internet surveys do have limitations, and many questions remain about the 
extent to which those limitations impair the quality of the data they provide. A 
key potential limitation is that respondents accessible over the Internet may not 
fairly represent the relevant population whose responses the survey was designed 
to measure. Although Internet access has not approached the 95% penetration 
achieved by the telephone, the proportion of individuals with Internet access has 
grown at a remarkable rate, as has the proportion of individuals who regularly 
use a computer. For example, according to one estimate, use of the Internet 
among adults jumped from 22% in 1997 to 60% in 2003.210 Despite this rapid 
expansion, a digital divide still exists, so that the “have-nots” are less likely to be 
represented in surveys that depend on Internet access. The effect of this divide on 
survey results will depend on the population the survey is attempting to capture. 
For example, if the target population consists of computer users, any bias from 
systematic underrepresentation is likely to be minimal. In contrast, if the target 
population consists of owners of television sets, a proportion of whom may not 
have Internet access, significant bias is more likely. The trend toward greater 
access to the Internet is likely to continue, and the issue of underrepresentation 
may disappear in time. At this point, a party presenting the results of a Web-based 
survey should be prepared to provide evidence on how coverage limitations may 
have affected the pattern of survey results.



Even if noncoverage error is not a significant concern, courts evaluating a 
Web-based survey must still determine whether the sampling approach is ade-
quate. That evaluation will depend on the type of Internet survey involved, 
because Web-based surveys vary in fundamental ways.



At one extreme is the list-based Web survey. This Web survey is sent to a 
closed set of potential respondents drawn from a list that consists of the e-mail 
addresses of the target individuals (e.g., all students at a university or employees at 
a company where each student or employee has a known e-mail address).



At the other extreme is the self-selected Web survey in which Web users in 
general, or those who happen to visit a particular Web site, are invited to express 
their views on a topic and they participate simply by volunteering. Whereas the 
list-based survey enables the researcher to evaluate response rates and often to assess 
the representativeness of respondents on a variety of characteristics, the self-selected 
Web survey provides no information on who actually participates or how represen-
tative the participants are. Thus, it is impossible to evaluate nonresponse error or 
even participation rates. Moreover, participants are very likely to self-select on the 
basis of the nature of the topic. These self-selected pseudosurveys resemble reader 
polls published in magazines and do not meet standard criteria for legitimate surveys 



210. Jennifer C. Day et al., Computer and Internet Use in the United States: 2003, 8–9 (U.S. 
Census Bureau 2005). 
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admissible in court.211 Occasionally, proponents of such polls tout the large number 
of respondents as evidence of the weight the results should be given, but the size 
of the sample cannot cure the likely participation bias in such voluntary polls.212



Between these two extremes is a large category of Web-based survey 
approaches that researchers have developed to address concerns about sampling 
bias and nonresponse error. For example, some approaches create a large database 
of potential participants by soliciting volunteers through appeals on well-traveled 
sites.213 Based on the demographic data collected from those who respond to the 
appeals, a sample of these panel members are asked to participate in a particular 
survey by invitation only. Responses are weighted to reduce selection bias.214 An 
expert presenting the results from such a survey should be prepared to explain why 
the particular weighting approach can be relied upon to achieve that purpose.215



Another approach that is more costly uses probability sampling from the initial 
contact with a potential respondent. Potential participants are initially contacted 
by telephone using random-digit dialing procedures. Those who lack Internet 
access are provided with the technology to participate. Members from the panel 
are then invited to participate in a particular survey, and the researchers know 
the characteristics of participants and nonparticipants from the initial telephone 
contact.216 For all surveys that rely on preselected panels, whether nonrandomly 
or randomly selected, questions have been raised about panel conditioning (i.e., 
the effect of having participants in earlier surveys respond to later surveys) and the 
relatively low rate of response to survey invitations. An expert presenting results 
from a Web-based survey should be prepared to address these issues and to discuss 
how they may have affected the results.



Finally, the recent proliferation of Internet surveys has stimulated a growing 
body of research on the influence of formatting choices in Web surveys. Evidence 
from this research indicates that formatting decisions can significantly affect the 
quality of survey responses.217



211. See, e.g., Merisant Co. v. McNeil Nutritionals, LLC, 242 F.R.D. 315 (E.D. Pa. 2007) 
(report on results from AOL “instant poll” excluded). 



212. See, e.g., Couper (2001), supra note 207, at 480–81 (a self-selected Web survey conducted 
by the National Geographic Society through its Web site attracted 50,000 responses; a comparison 
of the Canadian respondents with data from the Canadian General Social Survey telephone survey 
conducted using random-digit dialing showed marked differences on a variety of response measures).



213. See, e.g., Ecce Panis, Inc. v. Maple Leaf Bakery, Inc. 2007 U.S. Dist. LEXIS 85780 (D. 
Ariz. Nov. 7, 2007).



214. See, e.g., Philip Morris USA, Inc. v. Otamedia Limited, 2005 U.S. Dist. LEXIS 1259 
(S.D.N.Y. Jan. 28, 2005).



215. See, e.g., A&M Records, Inc. v. Napster, Inc. 2000 WL 1170106 (N.D. Cal. Aug. 10, 
2000) (court refused to rely on results from Internet panel survey when expert presenting the results 
showed lack of familiarity with panel construction and weighting methods).



216. See, e.g., Price v. Philip Morris, Inc., 219 Ill. 2d 182, 848 N.E.2d 1 (2005).
217. See, e.g., Mick P. Couper et al., What They See Is What We Get: Response Options for Web 



Surveys, 22 Soc. Sci. Computer Rev. 111 (2004) (comparing order effects with radio button and 
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A final approach to data collection does not depend on a single mode, but 
instead involves a mixed-mode approach. By combining modes, the survey design 
may increase the likelihood that all sampling members of the target population 
will be contacted. For example, a person without a landline may be reached by 
mail or e-mail. Similarly, response rates may be increased if members of the target 
population are more likely to respond to one mode of contact versus another. For 
example, a person unwilling to be interviewed by phone may respond to a written 
or e-mail contact. If a mixed-mode approach is used, the questions and structure 
of the questionnaires are likely to differ across modes, and the expert should be 
prepared to address the potential impact of mode on the answers obtained.218 



V. Surveys Involving Interviewers
A. Were the Interviewers Appropriately Selected and Trained? 
A properly defined population or universe, a representative sample, and clear and 
precise questions can be depended on to produce trustworthy survey results only if 
“sound interview procedures were followed by competent interviewers.”219 Prop-
erly trained interviewers receive detailed written instructions on everything they 
are to say to respondents, any stimulus materials they are to use in the survey, and 
how they are to complete the interview form. These instructions should be made 
available to the opposing party and to the trier of fact. Thus, interviewers should 
be told, and the interview form on which answers are recorded should indicate, 
which responses, if any, are to be read to the respondent. Moreover, inter viewers 
should be instructed to record verbatim the respondent’s answers, to indicate 
explicitly whenever they repeat a question to the respondent, and to record any 
statements they make to or supplementary questions they ask the respondent.



Interviewers require training to ensure that they are able to follow directions 
in administering the survey questions. Some training in general interviewing 
techniques is required for most interviews (e.g., practice in pausing to give the 
respondent enough time to answer and practice in resisting invitations to express 
the interviewer’s beliefs or opinions). Although procedures vary, there is evidence 
that interviewer performance suffers with less than a day of training in general 
interviewing skills and techniques for new interviewers.220



drop-box formats); Andy Peytchev et al., Web Survey Design: Paging Versus Scrolling, 70 Pub. Op. Q. 
212 (2006) (comparing the effects of presenting survey questions in a multitude of short pages or in 
long scrollable pages).



218. Don A. Dillman & Benjamin L. Messer, Mixed-Mode Surveys, in Wright & Marsden, supra 
note 1, at 550, 553.



219. Toys “R” Us, Inc. v. Canarsie Kiddie Shop, Inc., 559 F. Supp. 1189, 1205 (E.D.N.Y. 1983). 
220. Fowler & Mangione, supra note 158, at 117; Nora Cate Schaeffer et al., Interviewers and 



Interviewing, in Handbook of Survey Research, supra note 1, at 437, 460. 
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The more complicated the survey instrument is, the more training and 
experience the interviewers require. Thus, if the interview includes a skip pat-
tern (where, e.g., Questions 4–6 are asked only if the respondent says yes to 
Question 3, and Questions 8–10 are asked only if the respondent says no to Ques-
tion 3), interviewers must be trained to follow the pattern. Note, however, that 
in surveys conducted using CAPI or CATI procedures, the interviewer will be 
guided by the computer used to administer the questionnaire.



If the questions require specific probes to clarify ambiguous responses, inter-
viewers must receive instruction on when to use the probes and what to say. In 
some surveys, the interviewer is responsible for last-stage sampling (i.e., selecting 
the particular respondents to be interviewed), and training is especially crucial to 
avoid interviewer bias in selecting respondents who are easiest to approach or 
easiest to find.



Training and instruction of interviewers should include directions on the 
circumstances under which interviews are to take place (e.g., question only one 
respondent at a time outside the hearing of any other respondent). The trust-
worthiness of a survey is questionable if there is evidence that some interviews 
were conducted in a setting in which respondents were likely to have been 
distracted or in which others could overhear. Such evidence of careless adminis-
tration of the survey was one ground used by a court to reject as inadmissible a 
survey that purported to demonstrate consumer confusion.221



Some compromises may be accepted when surveys must be conducted swiftly. 
In trademark and deceptive advertising cases, the plaintiff’s usual request is for a 
preliminary injunction, because a delay means irreparable harm. Nonetheless, 
careful instruction and training of interviewers who administer the survey, as well 
as monitoring and validation to ensure quality control,222 and complete disclosure 
of the methods used for all of the procedures followed are crucial elements that, if 
compromised, seriously undermine the trustworthiness of any survey.



B.  What Did the Interviewers Know About the Survey and Its 
Sponsorship? 



One way to protect the objectivity of survey administration is to avoid telling 
interviewers who is sponsoring the survey. Interviewers who know the identity 
of the survey’s sponsor may affect results inadvertently by communicating to 
respondents their expectations or what they believe are the preferred responses of 
the survey’s sponsor. To ensure objectivity in the administration of the survey, it is 
standard interview practice in surveys conducted for litigation to do double-blind 



221. Toys “R” Us, 559 F. Supp. at 1204 (some interviews apparently were conducted in a 
bowling alley; some interviewees waiting to be interviewed overheard the substance of the interview 
while they were waiting).



222. See Section V.C, infra.
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research whenever possible: Both the interviewer and the respondent are blind 
to the sponsor of the survey and its purpose. Thus, the survey instrument should 
provide no explicit or implicit clues about the sponsorship of the survey or the 
expected responses. Explicit clues could include a sponsor’s letterhead appearing 
on the survey; implicit clues could include reversing the usual order of the yes and 
no response boxes on the interviewer’s form next to a crucial question, thereby 
potentially increasing the likelihood that no will be checked.223



Nonetheless, in some surveys (e.g., some government surveys), disclosure of 
the survey’s sponsor to respondents (and thus to interviewers) is required. Such 
surveys call for an evaluation of the likely biases introduced by interviewer or 
respondent awareness of the survey’s sponsorship. In evaluating the consequences 
of sponsorship awareness, it is important to consider (1) whether the sponsor has 
views and expectations that are apparent and (2) whether awareness is confined to 
the interviewers or involves the respondents. For example, if a survey concerning 
attitudes toward gun control is sponsored by the National Rifle Association, it is 
clear that responses opposing gun control are likely to be preferred. In contrast, 
if the survey on gun control attitudes is sponsored by the Department of Justice, 
the identity of the sponsor may not suggest the kinds of responses the sponsor 
expects or would find acceptable.224 When interviewers are well trained, their 
awareness of sponsorship may be a less serious threat than respondents’ aware-
ness. The empirical evidence for the effects of interviewers’ prior expectations on 
respondents’ answers generally reveals modest effects when the interviewers are 
well trained.225



 



C.  What Procedures Were Used to Ensure and Determine That 
the Survey Was Administered to Minimize Error and Bias?



Three methods are used to ensure that the survey instrument was implemented 
in an unbiased fashion and according to instructions. The first, monitoring the 
interviews as they occur, is done most easily when telephone surveys are used. 
A supervisor listens to a sample of interviews for each interviewer. Field settings 
make monitoring more difficult, but evidence that monitoring has occurred pro-
vides an additional indication that the survey has been reliably implemented. Some 



223. See Centaur Communications, Ltd. v. A/S/M Communications, Inc., 652 F. Supp. 1105, 
1111 n.3 (S.D.N.Y. 1987) (pointing out that reversing the usual order of response choices, yes or no, 
to no or yes may confuse interviewers as well as introduce bias), aff’d, 830 F.2d 1217 (2d Cir. 1987). 



224. See, e.g., Stanley Presser et al., Survey Sponsorship, Response Rates, and Response Effects, 73 
Soc. Sci. Q. 699, 701 (1992) (different responses to a university-sponsored telephone survey and a 
newspaper-sponsored survey for questions concerning attitudes toward the mayoral primary, an issue 
on which the newspaper had taken a position).



225. See, e.g., Seymour Sudman et al., Modest Expectations: The Effects of Interviewers’ Prior Expecta-
tions on Responses, 6 Soc. Methods & Res. 171, 181 (1977). 
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monitoring systems, both telephone and field, now use recordings, procedures that 
may require permission from respondents.



Second, validation of interviews occurs when respondents in a sample are 
recontacted to ask whether the initial interviews took place and to determine 
whether the respondents were qualified to participate in the survey. Validation 
callbacks may also collect data on a few key variables to confirm that the correct 
respondent has been interviewed. The standard procedure for validation of in-
person interviews is to telephone a random sample of about 10% to 15% of the 
respondents.226 Some attempts to reach the respondent will be unsuccessful, and 
occasionally a respondent will deny that the interview took place even though it 
did. Because the information checked is typically limited to whether the interview 
took place and whether the respondent was qualified, this validation procedure does 
not determine whether the initial interview as a whole was conducted properly. 
Nonetheless, this standard validation technique warns interviewers that their work 
is being checked and can detect gross failures in the administration of the survey. In 
computer-assisted interviews, further validation information can be obtained from 
the timings that can be automatically recorded when an interview occurs.



A third way to verify that the interviews were conducted properly is to exam-
ine the work done by each individual interviewer. By reviewing the interviews 
and individual responses recorded by each interviewer and comparing patterns 
of response across interviewers, researchers can identify any response patterns or 
inconsistencies that warrant further investigation.



When a survey is conducted at the request of a party for litigation rather than 
in the normal course of business, a heightened standard for validation checks may 
be appropriate. Thus, independent validation of a random sample of interviews by 
a third party rather than by the field service that conducted the interviews increases 
the trustworthiness of the survey results.227 



VI. Data Entry and Grouping of Responses
A.  What Was Done to Ensure That the Data Were Recorded 



Accurately?
Analyzing the results of a survey requires that the data obtained on each sampled 
element be recorded, edited, and often coded before the results can be tabulated 



226. See, e.g., Davis v. Southern Bell Tel. & Tel. Co., No. 89-2839, 1994 U.S. Dist. LEXIS 
13257, at *16 (S.D. Fla. Feb. 1, 1994); National Football League Properties, Inc. v. New Jersey Giants, 
Inc., 637 F. Supp. 507, 515 (D.N.J. 1986).



227. In Rust Environment & Infrastructure, Inc. v. Teunissen, 131 F.3d 1210, 1218 (7th Cir. 1997), 
the court criticized a survey in part because it “did not comport with accepted practice for independent 
validation of the results.” 
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and processed. Procedures for data entry should include checks for completeness, 
checks for reliability and accuracy, and rules for resolving inconsistencies. Accurate 
data entry is maximized when responses are verified by duplicate entry and com-
parison, and when data-entry personnel are unaware of the purposes of the survey. 



B.  What Was Done to Ensure That the Grouped Data Were 
Classified Consistently and Accurately? 



Coding of answers to open-ended questions requires a detailed set of instructions 
so that decision standards are clear and responses can be scored consistently and 
accurately. Two trained coders should independently score the same responses 
to check for the level of consistency in classifying responses. When the criteria 
used to categorize verbatim responses are controversial or allegedly inappropriate, 
those criteria should be sufficiently clear to reveal the source of disagreements. In 
all cases, the verbatim responses should be available so that they can be recoded 
using alternative criteria.228



VII.  Disclosure and Reporting 
A.  When Was Information About the Survey Methodology 



and Results Disclosed? 
Objections to the definition of the relevant population, the method of selecting 
the sample, and the wording of questions generally are raised for the first time 
when the results of the survey are presented. By that time it is often too late to 
correct methodological deficiencies that could have been addressed in the plan-
ning stages of the survey. The plaintiff in a trademark case229 submitted a set of 
proposed survey questions to the trial judge, who ruled that the survey results 



228. See, e.g., Revlon Consumer Prods. Corp. v. Jennifer Leather Broadway, Inc., 858 F. Supp. 
1268, 1276 (S.D.N.Y. 1994) (inconsistent scoring and subjective coding led court to find survey so 
unreliable that it was entitled to no weight), aff’d, 57 F.3d 1062 (2d Cir. 1995); Rock v.  Zimmerman, 
959 F.2d 1237, 1253 n.9 (3d Cir. 1992) (court found that responses on a change-of-venue survey 
incorrectly categorized respondents who believed the defendant was insane as believing he was 
guilty); Coca-Cola Co. v. Tropicana Prods., Inc., 538 F. Supp. 1091, 1094–96 (S.D.N.Y.) (plaintiff’s 
expert stated that respondents’ answers to the open-ended questions revealed that 43% of respondents 
thought Tropicana was portrayed as fresh squeezed; the court’s own tabulation found no more than 
15% believed this was true), rev’d on other grounds, 690 F.2d 312 (2d Cir. 1982); see also Cumberland 
Packing Corp. v. Monsanto Co., 140 F. Supp. 2d 241 (E.D.N.Y. 2001) (court examined verbatim 
responses that respondents gave to arrive at a confusion level substantially lower than the level reported 
by the survey expert).



229. Union Carbide Corp. v. Ever-Ready, Inc., 392 F. Supp. 280 (N.D. Ill. 1975), rev’d, 531 
F.2d 366 (7th Cir. 1976).
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would be admissible at trial while reserving the question of the weight the evi-
dence would be given.230 The Seventh Circuit called this approach a commend-
able procedure and suggested that it would have been even more desirable if the 
parties had “attempt[ed] in good faith to agree upon the questions to be in such 
a survey.”231



The Manual for Complex Litigation, Second, recommended that parties be 
required, “before conducting any poll, to provide other parties with an outline of 
the proposed form and methodology, including the particular questions that will 
be asked, the introductory statements or instructions that will be given, and other 
controls to be used in the interrogation process.”232 The parties then were encour-
aged to attempt to resolve any methodological disagreements before the survey 
was conducted.233 Although this passage in the second edition of the Manual has 
been cited with apparent approval,234 the prior agreement that the Manual rec-
ommends has occurred rarely, and the Manual for Complex Litigation, Fourth, 
 recommends, but does not advocate requiring, prior disclosure and discussion of 
survey plans.235 As the Manual suggests, however, early disclosure can enable the 
parties to raise prompt objections that may permit corrective measures to be taken 
before a survey is completed.236



Rule 26 of the Federal Rules of Civil Procedure requires extensive disclosure 
of the basis of opinions offered by testifying experts. However, Rule 26 does 
not produce disclosure of all survey materials, because parties are not obligated 
to disclose information about nontestifying experts. Parties considering whether 
to commission or use a survey for litigation are not obligated to present a survey 
that produces unfavorable results. Prior disclosure of a proposed survey instrument 
places the party that ultimately would prefer not to present the survey in the posi-
tion of presenting damaging results or leaving the impression that the results are 
not being presented because they were unfavorable. Anticipating such a situation, 



230. Before trial, the presiding judge was appointed to the court of appeals, and so the case was 
tried by another district court judge



231. Union Carbide, 531 F.2d at 386. More recently, the Seventh Circuit recommended filing 
a motion in limine, asking the district court to determine the admissibility of a survey based on an 
examination of the survey questions and the results of a preliminary survey before the party undertakes 
the expense of conducting the actual survey. Piper Aircraft Corp. v. Wag-Aero, Inc., 741 F.2d 925, 
929 (7th Cir. 1984). On one recent occasion, the parties jointly developed a survey administered by 
a neutral third-party survey firm. Scott v. City of New York, 591 F. Supp. 2d 554, 560 (S.D.N.Y. 
2008) (survey design, including multiple pretests, negotiated with the help of the magistrate judge).



232. MCL 2d, supra note 16, § 21.484. 
233. See id.
234. See, e.g., National Football League Props., Inc. v. New Jersey Giants, Inc., 637 F. Supp. 



507, 514 n.3 (D.N.J. 1986).
235. MCL 4th, supra note 16, § 11.493 (“including the specific questions that will be asked, 



the introductory statements or instructions that will be given, and other controls to be used in the 
interrogation process.”). 



236. See id. 
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parties do not decide whether an expert will testify until after the results of the 
survey are available.



Nonetheless, courts are in a position to encourage early disclosure and dis-
cussion even if they do not lead to agreement between the parties. In McNeilab, 
Inc. v. American Home Products Corp.,237 Judge William C. Conner encouraged the 
parties to submit their survey plans for court approval to ensure their evidentiary 
value; the plaintiff did so and altered its research plan based on Judge Conner’s 
recommendations. Parties can anticipate that changes consistent with a judicial 
suggestion are likely to increase the weight given to, or at least the prospects of 
admissibility of, the survey.238



B.  Does the Survey Report Include Complete and Detailed 
Information on All Relevant Characteristics? 



The completeness of the survey report is one indicator of the trustworthiness of 
the survey and the professionalism of the expert who is presenting the results of 
the survey. A survey report generally should provide in detail:



 1. The purpose of the survey; 
 2. A definition of the target population and a description of the sampling 



frame;
 3. A description of the sample design, including the method of selecting 



respondents, the method of interview, the number of callbacks, respondent 
eligibility or screening criteria and method, and other pertinent information; 



 4. A description of the results of sample implementation, including the 
number of



  a. potential respondents contacted, 
  b. potential respondents not reached, 
  c. noneligibles,
  d. refusals, 
  e. incomplete interviews or terminations, and
  f. completed interviews; 
 5. The exact wording of the questions used, including a copy of each version 



of the actual questionnaire, interviewer instructions, and visual exhibits;239



237. 848 F.2d 34, 36 (2d Cir. 1988) (discussing with approval the actions of the district court). 
See also Hubbard v. Midland Credit Mgmt, 2009 U.S. Dist. LEXIS 13938 (S.D. Ind. Feb. 23, 2009) 
(court responded to plaintiff’s motions to approve survey methodology with a critique of the proposed 
methodology). 



238. Larry C. Jones, Developing and Using Survey Evidence in Trademark Litigation, 19 Memphis 
St. U. L. Rev. 471, 481 (1989). 



239. The questionnaire itself can often reveal important sources of bias. See Marria v. Broaddus, 
200 F. Supp. 2d 280, 289 (S.D.N.Y. 2002) (court excluded survey sent to prison administrators based 
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 6. A description of any special scoring (e.g., grouping of verbatim responses 
into broader categories); 



 7. A description of any weighting or estimating procedures used;
 8. Estimates of the sampling error, where appropriate (i.e., in probability 



samples); 
 9. Statistical tables clearly labeled and identified regarding the source of the 



data, including the number of raw cases forming the base for each table, 
row, or column; and 



10. Copies of interviewer instructions, validation results, and code books.240
 



Additional information to include in the survey report may depend on the nature 
of sampling design. For example, reported response rates along with the time 
each interview occurred may assist in evaluating the likelihood that non response 
biased the results. In a survey designed to assess the duration of employee preshift 
activities, workers were approached as they entered the workplace; records were 
not kept on refusal rates or the timing of participation in the study. Thus, it was 
impossible to rule out the plausible hypothesis that individuals who arrived early 
for their shift with more time to spend on preshift activities were more likely to 
participate in the study.241



Survey professionals generally do not describe pilot testing in their survey 
reports. They would be more likely to do so if courts recognized that surveys are 
improved by pilot work that maximizes the likelihood that respondents under-
stand the questions they are being asked. Moreover, the Federal Rules of Civil 
Procedure may require that a testifying expert disclose pilot work that serves as 
a basis for the expert’s opinion. The situation is more complicated when a non-
testifying expert conducts the pilot work and the testifying expert learns about the 
pilot testing only indirectly through the attorney’s advice about the relevant issues 



on questionnaire that began, “We need your help. We are helping to defend the NYS Department 
of Correctional Service in a case that involves their policy on intercepting Five-Percenter literature. 
Your answers to the following questions will be helpful in preparing a defense.”).



240. These criteria were adapted from the Council of American Survey Research Organiza-
tions, supra note 76, § III.B. Failure to supply this information substantially impairs a court’s ability 
to evaluate a survey. In re Prudential Ins. Co. of Am. Sales Practices Litig., 962 F. Supp. 450, 532 
(D.N.J. 1997) (citing the first edition of this manual). But see Florida Bar v. Went for It, Inc., 515 
U.S. 618, 626–28 (1995), in which a majority of the Supreme Court relied on a summary of results 
prepared by the Florida Bar from a consumer survey purporting to show consumer objections to 
attorney solicitation by mail. In a strong dissent, Justice Kennedy, joined by three other Justices, found 
the survey inadequate based on the document available to the court, pointing out that the summary 
included “no actual surveys, few indications of sample size or selection procedures, no explanations 
of methodology, and no discussion of excluded results . . . no description of the statistical universe 
or scientific framework that permits any productive use of the information the so-called Summary of 
Record contains.” Id. at 640. 



241. See Chavez v. IBP, Inc., 2004 U.S. Dist. LEXIS 28838 (E.D. Wash. Aug. 18, 2004).
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in the case. Some commentators suggest that attorneys are obligated to disclose 
such pilot work.242



C.  In Surveys of Individuals, What Measures Were Taken to 
Protect the Identities of Individual Respondents? 



The respondents questioned in a survey generally do not testify in legal proceed-
ings and are unavailable for cross-examination. Indeed, one of the advantages of 
a survey is that it avoids a repetitious and unrepresentative parade of witnesses. 
To verify that interviews occurred with qualified respondents, standard survey 
practice includes validation procedures,243 the results of which should be included 
in the survey report.



Conflicts may arise when an opposing party asks for survey respondents’ 
names and addresses so that they can re-interview some respondents. The party 
introducing the survey or the survey organization that conducted the research 
generally resists supplying such information.244 Professional surveyors as a rule 
promise confidentiality in an effort to increase participation rates and to encour-
age candid responses, although to the extent that identifying information is col-
lected, such promises may not effectively prevent a lawful inquiry. Because failure 
to extend confidentiality may bias both the willingness of potential respondents 
to participate in a survey and their responses, the professional standards for sur-
vey researchers generally prohibit disclosure of respondents’ identities. “The 
use of survey results in a legal proceeding does not relieve the Survey Research 
Organization of its ethical obligation to maintain in confidence all Respondent-
identifiable information or lessen the importance of Respondent anonymity.”245 
Although no surveyor–respondent privilege currently is recognized, the need for 
surveys and the availability of other means to examine and ensure their trustwor-
thiness argue for deference to legitimate claims for confidentiality in order to avoid 
seriously compromising the ability of surveys to produce accurate information.246



242. See Yvonne C. Schroeder, Pretesting Survey Questions, 11 Am. J. Trial Advoc. 195, 197–201 
(1987). 



243. See supra Section V.C.
244. See, e.g., Alpo Petfoods, Inc. v. Ralston Purina Co., 720 F. Supp. 194 (D.D.C. 1989), aff’d 



in part and vacated in part, 913 F.2d 958 (D.C. Cir. 1990). 
245. Council of Am. Survey Res. Orgs., supra note 76, § I.A.3.f. Similar provisions are contained 



in the By-Laws of the American Association for Public Opinion Research. 
246. United States v . Dentsply Int’l, Inc., 2000 U.S. Dist. LEXIS 6994, at *23 (D. Del. May 10, 



2000) (Fed. R. Civ. P. 26(a)(1) does not require party to produce the identities of individual survey 
respondents); Litton Indus., Inc., No. 9123, 1979 FTC LEXIS 311, at *13 & n.12 (June 19, 1979) 
(Order Concerning the Identification of Individual Survey-Respondents with Their Questionnaires) 
(citing Frederick H. Boness & John F. Cordes, The Researcher–Subject Relationship: The Need for Protection 
and a Model Statute, 62 Geo. L.J. 243, 253 (1973)); see also Applera Corp. v. MJ Research, Inc., 389 
F. Supp. 2d 344, 350 (D. Conn. 2005) (denying access to names of survey respondents); Lampshire 
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Copies of all questionnaires should be made available upon request so that the 
opposing party has an opportunity to evaluate the raw data. All identifying infor-
mation, such as the respondent’s name, address, and telephone number, should be 
removed to ensure respondent confidentiality. 



VIII. Acknowledgment
Thanks are due to Jon Krosnick for his research on surveys and his always sage 
advice.



v. Procter & Gamble Co., 94 F.R.D. 58, 60 (N.D. Ga. 1982) (defendant denied access to personal 
identifying information about women involved in studies by the Centers for Disease Control based 
on Fed. R. Civ. P. 26(c) giving court the authority to enter “any order which justice requires to 
protect a party or persons from annoyance, embarrassment, oppression, or undue burden or expense.”) 
(citation omitted). 
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Glossary of Terms 
The following terms and definitions were adapted from a variety of sources, 
including Handbook of Survey Research (Peter H. Rossi et al. eds., 1st ed. 1983; 
Peter V. Marsden & James D. Wright eds., 2d ed. 2010); Measurement Errors in 
Surveys (Paul P. Biemer et al. eds., 1991); Willem E. Saris, Computer-Assisted 
Interviewing (1991); Seymour Sudman, Applied Sampling (1976). 



branching. A questionnaire structure that uses the answers to earlier questions 
to determine which set of additional questions should be asked (e.g., citizens 
who report having served as jurors on a criminal case are asked different 
questions about their experiences than citizens who report having served as 
jurors on a civil case). 



CAI (computer-assisted interviewing). A method of conducting interviews 
in which an interviewer asks questions and records the respondent’s answers 
by following a computer-generated protocol. 



CAPI (computer-assisted personal interviewing). A method of conducting 
face-to-face interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol.



CATI (computer-assisted telephone interviewing). A method of conducting 
telephone interviews in which an interviewer asks questions and records the 
respondent’s answers by following a computer-generated protocol. 



closed-ended question. A question that provides the respondent with a list of 
choices and asks the respondent to choose from among them. 



cluster sampling. A sampling technique allowing for the selection of sample 
elements in groups or clusters, rather than on an individual basis; it may 
significantly reduce field costs and may increase sampling error if elements 
in the same cluster are more similar to one another than are elements in dif-
ferent clusters. 



confidence interval. An indication of the probable range of error associated with 
a sample value obtained from a probability sample. 



context effect. A previous question influences the way the respondent perceives 
and answers a later question. 



convenience sample. A sample of elements selected because they were readily 
available. 



coverage error. Any inconsistencies between the sampling frame and the target 
population.



double-blind research. Research in which the respondent and the interviewer 
are not given information that will alert them to the anticipated or preferred 
pattern of response. 
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error score. The degree of measurement error in an observed score (see true 
score). 



full-filter question. A question asked of respondents to screen out those who 
do not have an opinion on the issue under investigation before asking them 
the question proper. 



mall intercept survey. A survey conducted in a mall or shopping center in 
which potential respondents are approached by a recruiter (intercepted) and 
invited to participate in the survey. 



multistage sampling design. A sampling design in which sampling takes place 
in several stages, beginning with larger units (e.g., cities) and then proceeding 
with smaller units (e.g., households or individuals within these units). 



noncoverage error. The omission of eligible population units from the sampling 
frame.



nonprobability sample. Any sample that does not qualify as a probability 
sample. 



open-ended question. A question that requires the respondent to formulate his 
or her own response. 



order effect. A tendency of respondents to choose an item based in part on the 
order of response alternatives on the questionnaire (see primacy effect and 
recency effect). 



parameter. A summary measure of a characteristic of a population (e.g., average 
age, proportion of households in an area owning a computer). Statistics are 
estimates of parameters. 



pilot test. A small field test replicating the field procedures planned for the 
full-scale survey; although the terms pilot test and pretest are sometimes used 
interchangeably, a pretest tests the questionnaire, whereas a pilot test generally 
tests proposed collection procedures as well. 



population. The totality of elements (individuals or other units) that have some 
common property of interest; the target population is the collection of ele-
ments that the researcher would like to study. Also, universe. 



population value, population parameter. The actual value of some char-
acteristic in the population (e.g., the average age); the population value is 
estimated by taking a random sample from the population and computing 
the corresponding sample value. 



pretest. A small preliminary test of a survey questionnaire. See pilot test. 



primacy effect. A tendency of respondents to choose early items from a list of 
choices; the opposite of a recency effect. 



probability sample. A type of sample selected so that every element in the 
population has a known nonzero probability of being included in the sample; 
a simple random sample is a probability sample. 
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probe. A followup question that an interviewer asks to obtain a more complete 
answer from a respondent (e.g., “Anything else?” “What kind of medical 
problem do you mean?”). 



quasi-filter question. A question that offers a “don’t know” or “no  opinion” 
option to respondents as part of a set of response alternatives; used to screen out 
respondents who may not have an opinion on the issue under investigation. 



random sample. See probability sample. 



recency effect. A tendency of respondents to choose later items from a list of 
choices; the opposite of a primacy effect. 



sample. A subset of a population or universe selected so as to yield information 
about the population as a whole. 



sampling error. The estimated size of the difference between the result obtained 
from a sample study and the result that would be obtained by attempting a 
complete study of all units in the sampling frame from which the sample was 
selected in the same manner and with the same care. 



sampling frame. The source or sources from which the individuals or other 
units in a sample are drawn. 



secondary meaning. A descriptive term that becomes protectable as a trademark 
if it signifies to the purchasing public that the product comes from a single 
producer or source. 



simple random sample. The most basic type of probability sample; each unit in 
the population has an equal probability of being in the sample, and all possible 
samples of a given size are equally likely to be selected. 



skip pattern, skip sequence. A sequence of questions in which some should 
not be asked (should be skipped) based on the respondent’s answer to a previ-
ous question (e.g., if the respondent indicates that he does not own a car, he 
should not be asked what brand of car he owns). 



stratified sampling. A sampling technique in which the researcher subdivides 
the population into mutually exclusive and exhaustive subpopulations, or 
strata; within these strata, separate samples are selected. Results can be com-
bined to form overall population estimates or used to report separate within-
stratum estimates. 



survey-experiment. A survey with one or more control groups, enabling the 
researcher to test a causal proposition.



survey population. See population. 



systematic sampling. A sampling technique that consists of a random starting 
point and the selection of every nth member of the population; it is gener-
ally analyzed as if it were a simple random sample and generally produces the 
same results.. 



target population. See population. 
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trade dress. A distinctive and nonfunctional design of a package or product pro-
tected under state unfair competition law and the federal Lanham Act § 43(a), 
15 U.S.C. § 1125(a) (1946) (amended 1992). 



true score. The underlying true value, which is unobservable because there is always 
some error in measurement; the observed score = true score + error score. 



universe. See population. 
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Introduction
The Marketing Research Association’s (MRA) Code of Marketing Research Standards (Code) is designed to promote 
an ethical culture in the marketing research profession where principles of honesty, professionalism, fairness and 
confidentiality combine to support the profession’s success. The Code sets standards of ethical conduct for all MRA 
members applied against the background of applicable law. 



The Code requires that MRA members – regardless of research type or approach they employ – act to instill 
confidence in research quality to improve its acceptance, and to encourage participation by respecting the public’s 
rights as respondents. The Code addresses the responsibilities of marketing researchers to each other, the public 
and anyone benefiting from research and the decisions resulting from it.



The Code is intended to evolve with the profession. It is to be applied in the spirit as well as the letter of its 
principles.



Additionally, MRA’s Best Practices dovetail with the Code to include conduct and considerations that describe real-
world behavior expected of marketing researchers. Resources regarding specific laws and issues affecting the 
marketing research profession also are provided for reference. MRA’s website hosts a glossary of research terms to 
assist readers of the Code as well. 



MRA does not provide its members with legal advice. The Code is not intended to constitute, and should not be 
construed as providing, legal advice. If MRA members have questions about the Code or legal matters, MRA 
recommends that they consult counsel.



Applicability and Enforcement
MRA requires its members to review and commit to the Code as part of their membership application and annual 
membership renewal. In so doing, members grant MRA the authority to enforce the Code. The Code offers fair and 
transparent enforcement and adjudication processes to MRA members and the public. Failure to abide by the Code 
may result in a range of sanctions, including publicized expulsion from the association. 



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational damage 
to the profession is at risk, the SEC may begin an investigation.



Further information regarding enforcement may be found in the Enforcement FAQ section of this document before 
the appendices.  



Review
MRA’s SEC is charged with reviewing the Code annually or as frequently as needed to determine whether changes 
are warranted. The Committee’s findings are then presented to the MRA Board of Directors for adoption, rejection 
or modification.



This edition of the Code is the result of an extensive review by the SEC whose members include Chairman Jay 
White, PRC, Elyse Gammer, Cathy Scott and Merrill Shugoll, PRC. Additional review was completed by Grant 
Benson, Patrick Glaser, Paul Richard McCullough, Annie Pettit and Richard Spreng. MRA’s 2013-2014 Board of 
Directors also contributed to and approved the Code, aided by MRA staffers Amy Shields, Howard Feinberg, Linda 
Pylant, Ann Morgan and David Almy. 
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Article I – Responsibility to Respondents and Prospective Respondents
Each of the 42 Principles listed below should be considered to begin with “MRA members will…”



General Conduct



1. Treat respondents with respect and in a professional manner.



2. Protect the rights of respondents, including the right to refuse to participate in part or all of 
the research process.



Researchers must respect the bounds of cooperation set by respondents, who control the parameters under 
which information is given. In practice, this means all of the following: 
• Respondent agreement to participate in research must be obtained upfront, rather than after the fact.
• Consent must be granted freely, without coercion.
• Consent may be withdrawn by the respondent at any point during the contact.
• Consent must be granted expressly for participation in any subsequent studies.
• An explicit opt-out request for any future contact or participation at any point during the process will be 



honored.
• All reasonable precautions are taken so that respondents are in no way adversely affected as a result of 



their participation in a marketing research project.



Exceptions: In limited circumstances of passive user data collection, no opportunity may exist for respondents 
to refuse to participate. 



See Principle 11 for further considerations.



3. Influence no respondent’s opinion or attitude through direct or indirect attempts, including 
the framing or order of questions. 



During screening, prequalification or other qualification procedures and data collection, great care must be 
taken to source and collect information impartially so that research results accurately reflect reality. 



Exceptions: Projects intending to determine how opinions can be manipulated such as message testing. 



4. Protect the privacy of respondents. Keep confidential all information/data that could identify 
respondents to third-parties without the respondents’ consent. If such permission is given, it 
must be documented and the data may be used only for the purpose to which the 
respondent has agreed.



Exceptions: Respondent identification information may be used or revealed:
• In customer satisfaction research, where the express, expected results of all parties is that the client or 



client’s agent will receive the information for follow-up and the respondent has given permission for 
subsequent contact.



• In processing the data and merging data files.
• To append client or third-party data to a survey-based data file.
• In social listening research where usernames and userphotos are an unavoidable component; and or
• In compliance with a court order or other demand from a legal authority.



MRA CODE OF MARKETING RESEARCH STANDARDS            OCTOBER 2013



! 2
ECM Opp to CC Mot to Compel 
RX-A:9



Page 4 of 20











5. Proactively or upon request identify by name the research organization collecting data.



Purpose of Use



6. Obtain consent from respondents prior to utilizing their data in a manner materially 
different from that to which the respondent has agreed. 



7. Ensure that respondent information collected during any study will not be used for sales, 
solicitations, push polling or any other non-research purpose.



Commingling research with sales or advocacy undermines the integrity of the research process and deters 
respondent cooperation. In addition, the possibility of harm from data sharing – such as health insurance 
companies adjusting an individual’s costs based on information disclosed about their health behaviors or 
financial companies denying someone credit based on their propensity for online shopping – are the focus of 
growing public debate about Big Data and data brokers. Respondents should be assured that information 
shared in a study will only be used for research.



Transparency



8. Make factually correct statements to secure cooperation, including for database/sample 
development, and honor all promises made to respondents including but not limited to the 
use of data. 



Exceptions: In limited instances, bona fide research projects may require, as part of their design, that 
respondents remain unaware of specific details such as in message testing. In such cases, upfront instructions 
to respondents should be truthful and furnish as much information as possible for a respondent to provide 
informed consent and they should be fully debriefed upon conclusion of contact, when applicable. 



9. Ensure that respondents are informed at the outset if an interview or discussion is being 
audio or video recorded and obtain written consent if the recorded interview or discussion 
will be viewed by a third-party or reproduced for outside use.



The requirement for consent must be requested of the respondent if it is their specific interview or discussion 
that will be subject to the audio and video recording. State laws that apply to monitoring or recording may 
also require consent from all parties subject to the audio or video recording.



10. Not represent non-research activity as research. 



Conducting commercial or political activities under the guise of opinion and marketing research undermines 
public trust in the profession and erodes the goodwill that makes research possible. Members will never 
represent non-research activities as research studies. These non-research activities include, but are not limited 
to: 
• Questions whose sole objective is to obtain personally identifiable information (PII) about respondents 



whether for legal, political, direct sales, private or other purposes. 
• The compilation of lists, registers or databanks of names and addresses for any non-research purpose, such 



as in canvassing or fund raising. 
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• Industrial, commercial or any other form of espionage that could cause harm to an individual or 
organization.



• The acquisition of information for use by credit rating services or similar organizations.
• Sales or promotional approaches to the respondent.
• Engagement or interactions with people involved in observational research, such as in social media.



Members will ensure that information collected during any bona fide research study will not be used for any 
sales, solicitations or push polling after the fact.



11. Provide respondents with clear notice and choice about participation when passively 
collecting data for research purposes from non-public sources or places, where the 
respondent would not reasonably expect information to be collected. 



Notice and choice to the respondent is a necessary component of the survey research process. Notice must be 
provided in a clear and meaningful manner and at the time which the respondent provides data to the 
researcher. When appropriate, passive user data collection should remain unobtrusive and not interfere with 
people’s lives.



Definition of Passive User Data Collection: Passive user data collection may involve observational or tracking-
based research such as: 
• Web tracking (including but not limited to: Flash, QuickTime, cookies and JavaScript).
• Manual entry into a historical profile after a conversation, email or online chat with a customer service 



representative.
• Certain forms of observational research such as mystery shopping, social media listening or certain 



ethnographic protocols.



Exceptions: Clear notice and choice about participation is not necessary in any of the following scenarios:
• For collection of online information for fraud prevention and validation purposes.
• In limited commonly accepted research practices, where offering notice and choice would unnecessarily 



burden and confuse the respondent, such as the practice of inferring gender in a telephone survey 
interview from the respondent’s voice quality.



• Paradata and administrative data from research projects for quality and accuracy purposes, such as data 
that is captured as part of the administration of a survey or piece of research. For example, capturing the 
amount of time a respondent takes to complete an online survey or recording the number of attempts it 
takes to contact a telephone respondent. These are collected as a matter of process or for quality 
assurance.



12. When collecting data, maintain an internal do-not-contact database as a complement to 
requests made by respondents for future communications and participation in marketing 
research projects.



13. Collect personally identifiable information (PII), including email addresses, whether actively 
or passively, only with respondent’s awareness or permission.



Protection of PII is enhanced by gathering only information relevant to the specific research project being 
conducted. Researchers should tailor methods and measurement to collect only personal data necessary for the 
success of the project.



If respondent identity could be deduced merely from participation in a study itself, even without PII attached, 
respondents must be made aware of this possibility when cooperation is initially sought.
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PII is defined as any information about an individual maintained by an agency or business, including but not 
limited to: 
• Any information that can be used to distinguish or trace an individual‘s identity, such as name, social 



media usernames and userphotos, personal website addresses, date and place of birth, mother‘s maiden 
name, biometric records or social media comments that are so unique as to be individually identifiable via 
a Web search.



• Any other information that is linked or linkable to an individual, such as medical, educational, financial, 
and employment information.1



Researchers may use respondent PII for purposes of maintaining the integrity of the data processing 
operations, such as matching respondent records from separate files, including appending client to third-party 
data to a survey-based file. In those cases, PII will be replaced with surrogate identifying codes, untraceable to 
individual respondents, upon completion of data processing operations.



In maintaining respondent privacy, members must comply with all applicable laws, regulations, ordinances and 
existing policies and terms of use requirements in which the PII is obtained or collected. This means consulting 
with appropriate legal counsel and staying current with existing and proposed legislation and regulation 
affecting the profession.



14. Compile, maintain and utilize Internet samples of only those individuals who have provided 
their permission to be contacted for marketing research purposes and those who have a 
reasonable expectation based on an existing business relationship that they will receive 
invitations for marketing research purposes. 



Technical Compliance



15. Consider data privacy a fundamental part of planning and the research process, and 
maintain a clear, concise and easy to understand privacy or terms of use policy that describes 
the ways respondent data is collected, used, disclosed and managed. 



Privacy of respondents should receive consideration at the highest levels by individual marketing researchers 
and companies so that every employee in the business understands how they are responsible for protecting 
respondents’ confidential information.  



A respondent privacy policy must be established prior to any contact with respondents and should be 
comprehensive, covering all respondent information, under all conditions, all the time, with potential 
exceptions anticipated and planned for. The privacy policy should address data retention and disposal issues as 
well. 



Additionally, privacy policies should be stated plainly, minimizing jargon, and be understandable by the public 
without a legal or research background. Policies should be easily accessible by online and offline means and 
available not only at the time cooperation is sought, but upon demand at any time after data are gathered.



It is important to detail exactly how personal information may be used, and then adhere only to stated uses. 
Any additional material use or change in use of PII requires specific, advance written or recorded approval from 
respondents.
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1 Definition based on: the GAO expression of an amalgam of the definitions of PII from OMB Memorandums 07-16 and 06-19. GAO Report 08-536, 
Privacy: Alternatives Exist for Enhancing Protection of Personally Identifiable Information, May 2008, http://www.gao.gov/new.items/d08536.pdf. See 
also National Institute of Standards and Technology, Special Publication 800-122, p. ES-1 (2010).
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The privacy policy should include a contact mechanism; ideally a phone number, email or Web address 
containing contact information, and a mailing address to which questions or comments may be submitted. All 
feedback should be acknowledged upon receipt and replied to, as necessary, as soon as is feasible.



Online surveys must include access (such as via a link) to a privacy policy.



Fundamental data privacy planning includes:
• Implementing industry standard physical, technical and administrative safeguards to protect respondent 



data.
• Limiting data collection to information necessary to inform research question(s).
• Limiting data usage to those purposes communicated to, or that might be reasonably expected by 



respondent.
• Informing respondent of the possibility for re-contact for follow-up.
• Retaining data in as anonymous a form as possible while maintaining data integrity.
• Establishing reasonable limits to the time data will be retained before disposal.
• Disposing of data safely and securely.



16. Take special care and adhere to applicable law when conducting research across state and 
national borders and with vulnerable populations, including but not limited to children. 



Specific laws and regulations govern research among these groups, and it is incumbent upon marketing 
researchers to ensure compliance obligations for all vulnerable populations are met, regardless of any specific 
interviewing method or response technology in use. 



Research among children requires knowledge and adherence to unique precautions that apply to all 
respondents under the age of majority, i.e. minors.



Other vulnerable groups include but are not limited to:
• Elderly/aged persons
• Cognitively impaired persons
• Prisoners
• Patients or others with medical issues



Each of these groups may be covered by situation or class-specific regulations, such as the Health Insurance 
Portability and Accountability Act (HIPAA) or the Children’s Online Privacy Protection Act (COPPA). 



See Appendix B for best practice, specific law and issue resources.



17. When having the responsibility of creating products and services for use by respondents, 
provide products and services that are safe and fit for their intended use, are labeled in 
accordance with all laws and regulations, and provide the means to make the respondent 
whole should problems arise, in part by including emergency contact information.
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Article II – Responsibilities to Clients and Vendors



18. Honor legal obligations and practices and pursue alternative dispute resolution in good faith 
regarding disagreements with business partners prior to litigating those disputes. 



Work must be performed as specified in the agreement with the client. Changes to work specifications, project 
plans, etc. may not be made without the express permission of the client.



19. As with the commitment to respondent privacy, maintain trusted relationships with clients 
and research sponsors by keeping confidential all sensitive or proprietary research 
techniques, methodologies and business information. Maintain the confidential identity of 
clients and research sponsors.



Exceptions: Information may be revealed in compliance with the request of a legal authority or when clients or 
research sponsors provide written consent to disclose their identity. 



20. Induce or engage no research partners, vendors or clients in any unacceptable activity or 
practice as stated in the Code or any activity or practice that is prohibited or illegal under 
any applicable laws, regulations and ordinances. 



See Appendix B for best practice, specific law and issue resources..



21. When conducting secondary research, inform clients of the source of secondary research and 
not misrepresent it as primary data.



Secondary research (also known as desk research) involves the summary, collation or synthesis of existing 
research rather than primary research, where data is collected from, for example, research subjects or 
experiments.



The term is widely used in medical research, legal research, and in marketing research. In a marketing research 
context, secondary research is taken to include the re-use by a second party of any data collected by a first 
party or parties.



Sometimes secondary research is required in the preliminary stages of research to determine what is known 
already and what new data is required, or to inform research design. At other times, it may be the only 
research technique used.



A key performance area in secondary research is the full citation of original sources, usually in the form of a 
complete listing or annotated listing.



Secondary sources could include previous research reports, newspaper, magazine and journal content, and 
government and NGO statistics.



22. Be granted prior approval, if all or part of the work on a project is to be combined or 
syndicated with work for other clients, or if the same is to be subcontracted to another 
entity outside the researcher’s organization.



23. Avoid any conflict of interest, real or perceived, in accepting work from multiple clients, 
particularly clients in competing or similar markets or lines of business. If any conflict of 
interest – real or perceived – exists, the member will notify all parties of the conflict and 
obtain acknowledgment of the conflict and written confirmation to proceed. 
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Accepting work from competing clients does not automatically present a conflict, provided that project 
resources are never commingled and confidentiality is fully maintained. It is imperative that researchers 
establish safeguards to keep each client’s data separate and protected from others at all times.



24. Ensure that research conducted is the property of the commissioning party or client(s). At no 
time may such research be shared with other entities without the express written permission 
of the original client(s).



25. Provide detailed written or verbal study instructions to those engaged in the data collection 
process. 



Accurate data can be obtained only when all parties to the research process are committed to quality. Principal 
investigators must ensure that staff involved in sampling, fieldwork, data processing, analysis and other facets 
of a study receive appropriate, detailed instructions so that operations are completed as planned. 
Documentation should be created and preserved at every step of a project so that subsequent investigators can 
understand and replicate study findings.



26. Ensure that business partners, their employees and subcontractors involved in the data 
collection process take reasonable precautions to ensure that no conflict of interest, real or 
perceived, exists based on the simultaneous participation of a respondent in multiple studies 
without obtaining explicit permission from the sponsoring client(s).



27. Ensure that all research materials provided by the client, or generated as a result of materials 
provided by the client, remain their property unless otherwise stipulated in a contract or 
other work agreement.



28. Ensure that all project materials be retained or disposed of upon the expiration of the 
research activity as agreed upon based on the contract or work agreement with the client.



29. As time and availability permit, afford the client(s) the opportunity to monitor studies in 
progress to evaluate research quality and adherence to work agreements, and inform clients 
of quality control procedures in place upon their request.



30. Offer guidance to clients as to the appropriateness of the methodology being employed and 
sample selected to the fullest extent possible on each project. 



Laypersons often do not have the necessary knowledge or experience to conduct research or to properly 
interpret data and recommend courses of action based upon that interpretation. Members must educate 
clients and the public in the proper methods and execution of marketing research, and use of research 
findings. When researchers are made aware of instances in which clients are improperly interpreting or 
otherwise using research, a professional duty exists to advise the errant party in the proper understanding or 
application of the data.



31. Provide business partners sufficient detail and transparency as to the objectives and design 
of a research project in order for them to gauge the appropriateness of their participation.
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32. Respect that all information contained in an interviewing facility, sample provider or similar 
database, or held by an independent recruiter, is the sole property of those entities and are 
not to be acquired for any business purpose without express written consent of the owner. 



Observe all licensing or use restrictions imposed by database or facility owners. Under no circumstance will a 
member retain possession or make use of database information outside the scope of the original agreement.



33. When using a purchased sample, comply with obligations under law and the requirements 
and limitations placed on data usage by data owners, including list brokers, database 
compilers and sample providers. 



Common sample requirements and limitations include but are not limited to these examples:
• Submission of questionnaire documents when requested.
• Limitations on use of sensitive material including data on children, medical conditions and financial 



information.
• Other areas deemed sensitive by the list provider or owner.
• Not using sample or lists for any purpose other than legitimate research purposes.
• Holding household and personal data contained in sample information in the same strict confidence as 



collected survey data and using it only for the purposes of stratification, selection or control of survey 
sample or in tabulation of aggregate results.



• Ensuring that information derived from the sample will not be used for individual marketing efforts, i.e. no 
marketing action can be taken toward an individual respondent as a result of their survey information or 
participation as a survey respondent.



34. Calculate research metrics such as incidence, performance measurements such as response 
rates, error measurements such as sample margin of error, and other formulas according to 
commonly accepted industry practices.



35. Inform clients at their request of archiving, storage, and technical security procedures, as 
well as software name, producer and version being utilized for their work (if a data 
processing company).
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Article III – Professional Responsibilities



36. Build public confidence in marketing research. 



Marketing research is able to exist as a profession because society values the functions served by researchers, 
and trusts that research will be performed with transparency, integrity and responsibility. In order to maintain 
that trust, researchers must never act in ways that abuse public confidence in the profession.



37. Report research results accurately and honestly. 



During data analysis and presentation of findings, researchers must strive for objectivity so that the data 
“speak for themselves.” Such objectivity need not preclude the formation of researchers’ own opinions or 
recommendations regarding findings. Instead, objectivity means that researchers analyze data impartially and 
let their opinions and recommendations be guided by the results of those analyses, rather than tailoring 
analyses to support preconceived agendas or biases. 



Additionally, regardless of method, researchers should include in the report, or provide upon request, the 
following minimum information:
• Identification of the research organization and sponsoring client for which the project was conducted
• Objectives of the research
• Dates on which data were collected
• Sample – All sample-based research (qualitative and quantitative) should state parameters of the sample 



design employed. These include information on:
– Population of interest
– Probability or non-probability design, with specifics on selection method, such as simple random, multistage, etc.
– Estimated population incidence of sample elements or segments
– Sampling frame and estimated degree of population coverage
– Sample size
– Cooperation and or response rates, as appropriate
– Margin of error on the total sample and key segments of interest (for probability designs)



• Weighting
– Type and calculation of any weighting scheme used for sample balancing and or population projections



• Procedure/Data Acquisition
– Recruitment method, including respondent contact protocols and selection procedures



– Sample questionnaires, discussion guides, stimulus materials, etc.



• Analytics
– Description of unit(s) of analysis



– Data cleaning procedures



– Mathematical or statistical computations or tests of significance (as applicable)



• Specifics by Mode
• Methodological limitations



See Appendix A for consideration of additional details relevant to specific research methods or project types.



38. Never falsify or omit valid data at any phase of a research study or project.



The success of business decisions depends in part upon having accurate information about the environment in 
which businesses operate. Professional marketing researchers serve an invaluable function by gathering and 
interpreting marketplace intelligence and must never misrepresent, falsify or omit valid data at any phase of 
the research process.
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39. Provide appropriate disclosure of methods for all research released for public or media 
consumption. 



Disclosure of methods statements as appropriate to include:
• The method of data collection used
• The date(s) of data collection 
• The sampling frame 
• The sampling method 
• The sample size 
• The calculated margin of sampling error



40. Not misrepresent qualifications, experience, skills or resources in the performance of 
marketing research and not refer to membership in the MRA as proof of competence.



41. Honestly characterize the impact of research methods and methodologies to clients, vendors 
and other stakeholders.



42. Avoid any discussion of or participation in any action to eliminate, restrict, or govern 
competition among businesses serving the industry.
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Enforcement FAQ



What is the SEC and who comprises it?



The SEC is a standing committee of the MRA’s membership and is formed by authority of MRA’s Board of 
Directors to manage the association’s professional standards, including enforcement of its compliance.



SEC members reflect a variety of experiences and interests relating to marketing research and will include an 
attorney as needed to act in an advisory capacity with no voting rights on the committee. The members of the 
SEC are listed on the association’s website. 



The Chairman of MRA’s Board of Directors may replace any SEC member who has become unable to perform 
their duties.



How does the SEC operate?



Decisions by the SEC require a majority vote of all members serving on the committee.



Any member of the SEC having a conflict of interest in a complaint will withdraw from any consideration of 
the complaint.



Deliberations of the SEC are confidential and will not be disclosed to anyone other than pertinent members of 
MRA’s Executive Committee, professional staff and experts needing access to the information to enable them 
to formulate expert opinions. Records of the SEC are securely maintained at MRA’s headquarters. 



All parties given access to confidential documents will be required to sign a confidentiality agreement.  



Who can file a complaint?



Any person, company or organization directly affected by an alleged infringement of the Code by a member 
may file a complaint.



Should MRA’s Standards and Ethics Committee (SEC) be made aware of circumstances where reputational 
damage to the profession is at risk, the SEC may begin an investigation.



How are complaints filed? 



Complaints should be filed via: 
• An online form located at www.marketingresearch.org/Code
• Email to sec@marketingresearch.org
• Mail addressed to the Standards & Ethics Committee, Marketing Research Association, 1156 15th Street 



NW, Suite 302, Washington, DC 20005



Complaints must include all of the following information:
• Statement of the case 
• The Code principle(s) allegedly breached 
• Supporting documents and other evidence
• Name and contact information for complainant
• Name and contact information for member committing alleged violation
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How does the enforcement process work?



Initial Review: On receipt of a complaint, MRA’s CEO or designee, after consultation with the chair of the 
SEC, will examine cases of possible Code violations to establish the facts and circumstances of the complaint, 
including raising questions directly with the member(s) concerned. This investigation will determine which, if 
any, Code articles have been breached.



Disclosure of Complaint: If the SEC determines that a breach may have occurred, the alleged violator of the 
Code is provided with a written description of the complaint including supporting documentation, naming the 
Code provisions allegedly breached, and the name of the complainant. 



Alleged Violator Cooperation: Members are expected to cooperate in complaint investigations. All individual 
MRA members consent to MRA notifying their respective employers about any allegations that the member 
violated the Code. In connection with any such notice to an employer of an individual MRA member, MRA will 
invite the employer to participate in the enforcement process and to designate a primary contact with 
appropriate knowledge and authority to respond and participate on behalf of the employer. In the case where 
a complaint is filed against a company, the primary contact will respond on behalf of the company or 
designate a representative with appropriate knowledge and authority to respond on their behalf. Failure to 
cooperate will lead to sanction.



Decision: With all facts and circumstances collected from complainant and alleged violator, the complaint will 
be adjudicated within 20 business days. The SEC’s findings regarding the complaint as well as any penalty to 
be imposed will be provided in writing to the alleged violator. This may include reasoning for the dismissal of a 
complaint. In any case that appears to be so serious that a sanction will be imposed, the SEC will inform the 
MRA Executive Committee. The SEC may require a violator to submit a plan for remedial action and for 
prevention of recurrence.



Response: The SEC will allow the violator a maximum of 20 business days to provide a written response to the 
SEC’s decision. The SEC will respond in writing within 20 business days to the violator’s response. 



Suspension Pending Legal Resolution: Any SEC action regarding a Code infringement may be suspended 
until the resolution of an external legal case involving an issue related to the complaint. 



Appeal: The violator may appeal the SEC’s decision to MRA’s full Board of Directors. Appeal requests must be 
in writing and received by MRA’s CEO within 20 business days of the SEC’s decision. Appeal requests must 
identify all bases for the appeal. The SEC may participate in the appeal process before the Board of Directors.



Expenses: Out-of-pocket costs incurred in defense of an alleged violation will not be reimbursed. 



Applicable Law: All disputes arising out of or in connection with the Code and the enforcement process shall 
be governed by U.S. law as may be applicable. MRA and all MRA members each consents and submits to the 
exclusive jurisdiction and venue of any state or federal court in the District of Columbia with respect to any 
legal action or proceeding arising with respect to the Code and waives all objections to such jurisdiction and 
venue. 



How is appropriate sanction determined?



In imposing a sanction, the following will be taken into account:
• The number and severity of Code violations
• Any previous violations
• The violator’s capability and willingness to comply with the Code
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What types of sanctions may be imposed?



The SEC may impose the following types of sanctions:
• Warning – An informal condemnation which may be delivered orally or in writing. 
• Reprimand – A formal censure, in writing.
• Suspension – Suspension of membership in MRA for a duration of no less than six months. At the end of 



the suspension, the member may be reinstated by the SEC if remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. If remedial action is not taken or is 
considered insufficient, the SEC may consider imposing expulsion.



• Expulsion – If a member is expelled from MRA, they can apply for reinstatement no less than one year 
after expulsion and must provide a written assurance that remedial action has been taken to ensure that 
the violation(s) named in the complaint will not be repeated. All decisions regarding reinstatement will be 
determined by the SEC and will be considered final.



How are sanctions communicated?



Sanctions imposed by the SEC may be published on MRA’s website, in MRA’s magazine or equivalent and by 
notifying relevant marketing research associations or other bodies.



Publication may include a summary of the decision, the name of the member and the sanction.  



The complainant’s name should never be included in the publication of a sanction unless specifically requested 
by the complainant. Details on filing and investigating complaints and enforcing sanctions against violators 
may be found at http://www.marketingresearch.org/filing-and-enforcing-complaints.



At the SEC’s discretion, sanctions may include notification of authorities or any further measures that are 
authorized by MRA’s Board of Directors.



What if the MRA membership of an alleged violator or violator lapses? 



If a member subject to a complaint resigns or their membership is withdrawn through reason of non-payment 
of membership dues while the matter is unresolved, the SEC is entitled to examine the matter and impose 
sanctions. Readmission to membership will not be granted until any outstanding disciplinary process has been 
completed and dues paid.
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Legal Considerations



Disclaimers



Appendix B and the resources referenced therein and any other materials referenced in the Code: (a) are not, 
and should not be construed as, an exhaustive or comprehensive list of information, resources and potentially 
applicable laws; (b) are for informational purposes only and for the convenience of MRA’s members; and (c) 
are not for the purpose of providing legal advice. Legal information is not the same as legal advice, which is in 
the nature of the application of law to a person’s specific circumstances. Although the association takes steps 
to make sure Appendix B and the resources and materials referenced in the Code are accurate, current and 
useful, MRA recommends that its members consult a lawyer if they want professional assurance that any legal 
information (and the members’ interpretation of it) is appropriate to any particular situation. MRA may amend 
Appendix B and any references in the Code to legal information at any time by posting the amended version of 
the Code on its website. Because the law changes rapidly, is different from jurisdiction to jurisdiction, and also 
is subject to varying interpretations by different courts and certain government and administrative bodies, MRA 
cannot guarantee that all the information on Appendix B or otherwise in the Code is completely current. The 
association does not represent or warrant the accuracy, applicability, or current nature of the legal information 
or items referenced in Appendix B or elsewhere in the Code. The law is a personal matter, and no general legal 
information can fit every circumstance. MRA members should contact their own attorneys to obtain advice 
with respect to any particular issue, problem or question.



Interpretation/Conflicts



To the extent of any inconsistency or conflict between the terms and provisions of the Code and any Best 
Practices or other guidance or materials issued by MRA (except for its Bylaws), the terms and provisions 
contained in the Code shall govern. To the extent of any inconsistency or conflict between the Principles of the 
Code and any rationale for those principles set forth in the Code, the Principles shall govern. To the extent of 
any inconsistency or conflict between the terms and provisions of the Code or Principles and law applicable to 
any member, the applicable law shall govern; provided, however, that a member may not use applicable law as 
a defense to an alleged violation of the Code if the Code requires more of a member than applicable law 
requires of the member. It is expected that, notwithstanding anything in the Code, MRA members will comply 
with applicable law. If any term or provision of the Code shall be unlawful, void, or for any reason 
unenforceable, then that term or provision shall be deemed severable from the Code and shall not affect the 
validity and enforceability of any remaining terms and provisions of the Code.
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Appendix A – Mode-Specific Considerations



Data Mining



Proprietary vs. Public Data



For proprietary data, permission must be obtained for (1) initial access to data records; and (2) each desired 
instance of release of PII. In contrast, although no permission is needed to access public records, researchers 
should still obtain individual respondents’ permission before releasing PII, even when that information is in the 
public domain. In cases where obtaining permission is impossible (such as deceased respondents), only details 
already available publicly may be published. PII obtained through means other than public sources, and 
subsequently merged with public information, may not be published without respondents’ express written 
permission.



Copyright



Researchers should seek appropriate legal counsel on the suitable use of published social media data. Although 
social media records may be available publicly, they are not necessarily in the public domain and may be 
protected by copyright. Unlicensed access may or may not be permitted under fair use doctrines, and care is 
recommended in exploring this still-evolving area.



Social Media



Social media data may comprise either private or quasi-public records. Researchers analyzing social-media 
should follow particular data mining guidelines depending on the private or quasi-public nature of the specific 
information sampled, while also observing any requirements stipulated by the data provider.



Geolocation Tracking



Passively tracking respondents’ locations is an activity that spans several modes of contact (such as cellular/
wireless connections for both voice and data; wireline telephone; cable or other IP-based infrastructure, etc.). 
At present, this remains a controversial area which is open to extensive scrutiny and public sensationalism. As a 
result, and considering evolving laws, MRA recommends opt-in as the best practice. 



Mystery Shopping



MRA considers mystery shopping a legitimate form of marketing research when it is employed for customer-
satisfaction purposes; that is, to determine likely customer perceptions and needs. It is not considered 
marketing research when it is used for non-research purposes, such as identifying individuals for disciplinary 
actions, falsely elevating sales by creating a demand for products or services that does not really exist in the 
marketplace, or obtaining personal information for non-research purposes.



Telephone



Telephone-based interviewing is governed by several sets of regulations, which may differ for wireline and 
mobile numbers. 
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Appendix B – Best Practice, Specific Law and Issue Resources
Please visit www.marketingresearch.org to review additional information on the following topics:



Best Practices



Designating a Privacy Officer: Best Practices for Researchers



Developing a Privacy Policy: Best Practices for Survey and Opinion Researchers



Components of an Online Privacy Policy



Developing Internal Do-Not-Contact Lists: Best Practices for Researchers



Developing A Data Retention Policy



Involving Employees in Data Security Efforts 



Responding to a Data Security Breach



Data Security of Wireless Networks: Best Practices for Researchers



Data Disposal: Best Practices for Survey and Opinion Researchers



Developing a Deceased Respondent Policy 



Financial Privacy: Best Practices for Survey and Opinion Researchers



Best Practice Guidelines on HIPAA



Creating E-mail Subject Lines



Sending E-mail: Best Practices for Survey and Opinion Researchers



Caller Identification: Best Practices for Survey and Opinion Researchers



Call Monitoring/Recording Notification: Best Practices for Survey Researchers



Calling Cell Phones: Best Practices for Survey Researchers



Conducting Automated Polling (IVR & Robocalls): Best Practices for Researchers



Sending Faxes: Best Practices for Researchers



EU Data Directive: Best Practices for Survey and Opinion Researchers



IMRO Guidelines for Best Practices in Sample and Panel Management



MRA Guide to the Top 16 Social Media Research Questions



Recommendations for Improving Respondent Cooperation



How to Respond to Respondent Questions about Research



Research with Minors



Specific Laws



The Human Subjects Rule: CFR – Code of Federal Regulations Title 21 – Part 50



Office for Human Research Protections (OHRP), which oversees the Human Subject Rule (and Institutional 
Review Boards) for federally-funded research



FTC Releases New FAQs on the Children’s Online Privacy Protection Act (COPPA)



FTC: All About COPPA
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FTC: COPPA FAQs



International Age of Majority Laws



Financial privacy: The Gramm-Leach Bliley Act of 1999



The Health Insurance Portability and Accountability Act – HIPAA



Physician Incentives: State and federal laws on payments to physician respondents in pharmaceutical and 
medical device marketing research



FAQs for Compliance with the Physician Payments Sunshine Act



Physician Payments Sunshine Act - A Joint MR Regulatory Alert



State Data Security Breach Notification Laws 



Overview of California’s Online Privacy Protection Act, governing privacy policies online



Compendium of Laws on Telephone Monitoring



U.S. Fax Law 



Understanding the European Union (EU) Data Protection Safe Harbor



Research in Canada and the Personal Information Protection and Electronic Documents Act (PIPEDA)



State Listing of Independent Contractor Tests: A State-by-State Assessment 



Frequently Asked Questions - The Research Profession and the Law



Issue Resources



Push Polls - Deceptive Advocacy/Persuasion Under the Guise of Legitimate Polling



Research Industry Position on the Physician Payments Sunshine Act



The Research Profession's Position on Classification of Respondents



Brand Equity Measurement



Calculating Survey Non-response Metrics



Mixed-Mode Surveys



Paradata in Survey Research



Calculating Return-on-Investment for Marketing Research



Survey Nonresponse



Privacy in the Workplace



Privacy Policy Checklist 



Ethical and Legal Considerations in Recruiting



Discovery of Electronically Stored Information in Civil Cases



Contract Template Language and Model Agreements



Respondent Bill of Rights



Federal Communications Commission (FCC)



Federal Trade Commission (FTC)
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Search BLS.gov  



Survey Respondents FONT SIZE:  PRINT: SHARE ON:   



BLS Survey Respondent



Without the generous cooperation of the people who



participate in our surveys—people like you—the Bureau



of Labor Statistics could not fulfill its mission to provide



vital information about our economy and society to so



many different customers.



If you are called upon to participate in one of our surveys, please say “Yes.” A few
moments of your time can mean so much for people just like you.



Your participation is important
Nearly all of our surveys are voluntary, meaning that the individuals, households, and organizations selected for
our survey samples can choose whether to participate. We are grateful that the great majority of them say
“Yes.”



We carefully design our survey samples through a scientific process to represent the people and businesses in
the United States. We strive to make participation in our surveys as easy as possible. We design survey
questions that are easy to understand, and we try to minimize the amount of time it takes to answer them.



Without your participation, these surveys would not accurately reflect the economic and social conditions of our
country.



Protecting confidentiality
We understand that confidentiality is extremely important to you. That is why the confidentiality of participants
in our surveys is strictly protected by law and additionally by our own security policies.



Federal law prohibits us from releasing any information that could reveal the identity of you or your business
without your consent. The information that you provide can only be used to produce statistics. In other words,
it can be used to describe or analyze the characteristics only of groups, not individuals, households, or specific
organizations.



We have established multiple layers of protection for our computer systems and records, and we regularly train
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LIST OF STANDARDS FOR STATISTICAL SURVEYS 
 
SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN   
 
Survey Planning  
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Survey Design 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
 
Survey Response Rates 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Pretesting Survey Systems 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
SECTION 2   COLLECTION OF DATA  
 
Developing Sampling Frames 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
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Required Notifications to Potential Survey Respondents 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
 
Data Collection Methodology 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
SECTION 3   PROCESSING AND EDITING OF DATA  
 
Data Editing 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Nonresponse Analysis and Response Rate Calculation 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Coding 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that permits immediate analysis 
must use standardized codes, when available, to enhance comparability. 
 
Data Protection 
Standard 3.4:  Agencies must implement safeguards throughout the production process to 
ensure that survey data are handled to avoid disclosure. 
 
Evaluation 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to interpret results of analyses, and to help designers of recurring surveys 
focus improvement efforts. 
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SECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  
 
Developing Estimates and Projections 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Agencies must plan and implement evaluations to assess 
the quality of the estimates and projections. 
 
SECTION 5   DATA ANALYSIS 
 
Analysis and Report Planning 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Inference and Comparisons 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
SECTION 6   REVIEW PROCEDURES  
 
Review of Information Products 
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Releasing Information 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Data Protection and Disclosure Avoidance for Dissemination 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Survey Documentation 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
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Documentation and Release of Public-Use Microdata 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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INTRODUCTION 
This document provides 20 standards that apply to Federal censuses and surveys whose 
statistical purposes include the description, estimation, or analysis of the characteristics of 
groups, segments, activities, or geographic areas in any biological, demographic, economic, 
environmental, natural resource, physical, social, or other sphere of interest.  The development, 
implementation, or maintenance of methods, technical or administrative procedures, or 
information resources that support such purposes are also covered by these standards.  In 
addition, these standards apply to censuses and surveys that are used in research studies or 
program evaluations if the purpose of the survey meets any of the statistical purposes noted 
above.  To the extent they are applicable, these standards also cover the compilation of statistics 
based on information collected from individuals or firms (such as tax returns or the financial and 
operating reports required by regulatory commissions), applications/registrations, or other 
administrative records.   
 
Background 
Standards for Federal statistical programs serve both the interests of the public and the needs of 
the government.  These standards document the professional principles and practices that Federal 
agencies are required to adhere to and the level of quality and effort expected in all statistical 
activities.   Each standard has accompanying guidelines that present recommended best practices 
to fulfill the goals of the standards.  Taken together, these standards and guidelines provide a 
means to ensure consistency among and within statistical activities conducted across the Federal 
Government.  Agency implementation of standards and guidelines ensures that users of Federal 
statistical information products are provided with details on the principles and methods 
employed in the development, collection, processing, analysis, dissemination, and preservation 
of Federal statistical information. 
 
In 2002, the U.S. Office of Management and Budget (OMB), in response to Section 515 of the 
Treasury and General Government Appropriations Act for Fiscal Year 2001 (Public Law 106-
554), popularly known as the Information Quality Act, issued government-wide guidelines that 
“provide policy and procedural guidance to Federal agencies for ensuring and maximizing the 
quality, objectivity, utility, and integrity of information (including statistical information) 
disseminated by Federal agencies” (67 FR 8452-8460; February 22, 2002).  Federal statistical 
agencies worked together to draft a common framework to use in developing their individual 
Information Quality Guidelines.  That framework, published in the June 4, 2002, Federal 
Register Notice, “Federal Statistical Organizations’ Guidelines for Ensuring and Maximizing the 
Quality, Objectivity, Utility, and Integrity of Disseminated Information” (67 FR 38467-38470), 
serves as the organizing framework for the standards and guidelines presented here.1  The 
framework for these standards and guidelines includes: 
 
                                                 
1 The Federal Register notice included eight areas where statistical organizations set standards for performance.  
The framework utilized here combines “Development of concepts and methods” with “Planning and design of 
surveys and other means of collecting data” into the single section on “Development of concepts, methods, and 
design.” The standards for these activities were closely linked and attempting to separate them into two distinct 
sections would have resulted in some duplication of standards between sections.  The only other change is the title 
of Section 7, which was shortened to “Dissemination of Information Products” for convenience rather than 
“Dissemination of data by published reports, electronic files, and other media requested by users” as it originally 
appeared in the Federal Register notice.   
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• Development of concepts, methods, and design  
• Collection of data 
• Processing and editing of data 
• Production of estimates and projections 
• Data analysis  
• Review procedures 
• Dissemination of Information Products. 



 
Within this framework, the 20 standards and their related guidelines for Federal statistical 
surveys focus on ensuring high quality statistical surveys that result in information products 
satisfying an agency's and OMB’s Information Quality Guidelines’ requirements for ensuring 
and maximizing the quality, objectivity, utility, and integrity of information disseminated by the 
Federal Government.    
 
The standards and guidelines are not intended to substitute for the extensive existing literature on 
statistical and survey theory, methods, and operations.  When undertaking a survey, an agency 
should engage knowledgeable and experienced survey practitioners to effectively achieve the 
goals of the standards.  Persons involved should have knowledge and experience in survey 
sampling theory, survey design and methodology, field operations, data analysis, and 
dissemination as well as technological aspects of surveys. 
 
Under the OMB Information Quality Guidelines, quality is an encompassing term comprising 
objectivity, utility, and integrity. 



 
Objectivity refers to whether information is accurate, reliable, and unbiased, and is presented in 
an accurate, clear, and unbiased manner.  It involves both the content of the information and the 
presentation of the information.  This includes complete, accurate, and easily understood 
documentation of the sources of the information, with a description of the sources of any errors 
that may affect the quality of the data, when appropriate. Objectivity is achieved by using 
reliable information sources and appropriate techniques to prepare information products.  



 
Standards related to the production of accurate, reliable, and unbiased information include 
Survey Response Rates (1.3), Developing Sampling Frames (2.1), Required Notifications to 
Potential Survey Respondents (2.2), Data Collection Methodology (2.3), Data Editing (3.1), 
Nonresponse Analysis and Response Rate Calculation (3.2), Coding (3.3), Evaluation (3.5), 
Developing Estimates and Projections (4.1), Analysis and Report Planning (5.1), and Inference 
and Comparisons (5.2).   
 
Standards related to presenting results in an accurate, clear, and unbiased manner include:   
Review of Information Products (6.1), Survey Documentation (7.3), and Documentation and 
Release of Public-Use Microdata (7.4). 
 
Utility refers to the usefulness of the information that is disseminated to its intended users.  The 
usefulness of information disseminated by Federal agencies should be considered from the 
perspective of specific subject matter users, researchers, policymakers, and the public.  Utility is 
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achieved by continual assessment of information needs, anticipating emerging requirements, and 
developing new products and services. 



 
To ensure that information disseminated by Federal agencies meets the needs of the intended 
users, agencies rely upon internal reviews, analyses, and evaluations along with feedback from 
advisory committees, researchers, policymakers, and the public.  In addition, agencies should 
clearly and correctly present all information products in plain language geared to their intended 
audiences.  The target audience for each product should be clearly identified, and the product’s 
contents should be readily accessible to that audience.  
 
In all cases, the goal is to maximize the usefulness of information and minimize the costs to the 
government and the public.  When disseminating their information products, Federal agencies 
should utilize a variety of efficient dissemination channels so that the public, researchers, and 
policymakers can locate and use information in an equitable, timely, and cost-effective fashion. 
 
The specific standards that contribute directly to the utility and the dissemination of information 
include:  Survey Planning (1.1), Survey Design (1.2), Pretesting Survey Systems (1.4), Review 
of Information Products (6.1), Releasing Information (7.1), Survey Documentation (7.3), and 
Documentation and Release of Public-Use Microdata (7.4). 
 
Integrity refers to the security or protection of information from unauthorized access or revision.  
Integrity ensures that the information is not compromised through corruption or falsification. 



 
Federal agencies have a number of statutory and administrative provisions governing the 
protection of information.  Examples that may affect all Federal agencies include the Privacy 
Act; the Freedom of Information Act; the Confidential Information Protection and Statistical 
Efficiency Act of 2002; the Federal Information Security Management Act of 2002; the Health 
Insurance Portability and Accountability Act of 1996; OMB Circular Nos. A-123, A-127, and A-
130; and the Federal Policy for the Protection of Human Subjects.  The standards on Required 
Notifications to Potential Survey Respondents (2.2), Data Protection (3.4), and Data Protection 
and Disclosure Avoidance for Dissemination (7.2) directly address statistical issues concerning 
the integrity of data. 
 
Requirements for Agencies 
The application of standards to the wide range of Federal statistical activities and uses requires 
judgment that balances such factors as the uses of the resulting information and the efficient 
allocation of resources; this should not be a mechanical process.  Some surveys are extremely 
large undertakings requiring millions of dollars, and the resulting general-purpose statistics have 
significant, far-reaching effects.  (Examples of major Federal information programs, many based 
on statistical surveys, are the Principal Federal Economic Indicators.2)  Other statistical activities 
may be more limited and focused on specific program areas (e.g., customer satisfaction surveys, 
program evaluations, or research). 
 



                                                 
2 For the list of principal economic indicators and their release dates see 
http://www.whitehouse.gov/omb/inforeg/statpolicy.html#sr  
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For each statistical survey in existence when these standards are issued and for each new survey, 
the sponsoring and/or releasing agency should evaluate compliance with applicable standards.  
The agency should establish compliance goals for applicable standards if a survey is not in 
compliance.  An agency should use major survey revisions or other significant survey events as 
opportunities to address areas in which a survey is not in compliance with applicable standards.   
 
Federal agencies are required to adhere to all standards for every statistical survey, even those 
that have already received OMB approval.  Agencies should provide sufficient information in 
their Information Collection Requests (ICR) to OMB under the Paperwork Reduction Act (PRA) 
to demonstrate whether they are meeting the standards.  OMB recognizes that these standards 
cannot be applied uniformly or precisely in every situation.  Consideration will be given to the 
importance of the uses of the information as well as the quality required to support those uses.  If 
funding or other contingencies make it infeasible for all standards to be met, agencies should 
discuss in their ICR submissions the options that were considered and why the final design was 
selected.   
 
The agency should also include in the standard documentation for the survey, or in an easily 
accessible public venue, such as on its web site, the reasons why the standard could not be met 
and what actions the agency has taken or will take to address any resulting issues.3   
 
The following standards and guidelines are not designed to be completely exhaustive of all 
efforts that an agency may undertake to ensure the quality of its statistical information.   
Agencies are encouraged to develop additional, more detailed standards focused on their specific 
statistical activities. 
 
The standards are presented in seven sections.  For each standard, there is a list of key terms that 
are used in the standard or accompanying guidelines, and these terms are defined in the appendix 
to provide clarification on their use in this document.  The guidelines for each standard represent 
best practices that may be useful in fulfilling the goals of the standard and provide greater 
specificity and detail than the standards.  However, as noted earlier, these standards and 
guidelines are not intended to substitute for the extensive existing literature on statistical and 
survey theory, methods, and operations.  Additional information relevant to the standards can be 
found in other more specialized publications, and references to other Federal guidance 
documents or resources and the work of the Federal Committee on Statistical Methodology are 
provided in this document.   
 
Agencies conducting surveys should also consult guidance issued by OMB entitled Questions 
and Answers When Designing Surveys for Information Collections.  That document was 
developed by OMB to assist agencies in preparing their Information Collection Requests for 
OMB review under the Paperwork Reduction Act (PRA).  The PRA requires that all Federal 
agencies obtain approval from OMB prior to collecting information from ten or more persons.4



                                                 
3 In cases where the agency determines that ongoing surveys are not in compliance with the standards, the 
documentation should be updated at the earliest possible time.   
4 Under the PRA, “Person means an individual, partnership, association, corporation (including operations of 
government-owned contractor-operated facilities), business trust, or legal representative, an organized group of 
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SECTION 1   DEVELOPMENT OF CONCEPTS, METHODS, AND DESIGN    
      
Section 1.1   Survey Planning  
 
Standard 1.1:  Agencies initiating a new survey or major revision of an existing survey must 
develop a written plan that sets forth a justification, including:  goals and objectives; potential 
users; the decisions the survey is designed to inform; key survey estimates; the precision required 
of the estimates (e.g., the size of differences that need to be detected); the tabulations and 
analytic results that will inform decisions and other uses; related and previous surveys; steps 
taken to prevent unnecessary duplication with other sources of information; when and how 
frequently users need the data; and the level of detail needed in tabulations, confidential 
microdata, and public-use data files.  
 
Key Terms:  bridge study, confidentiality, consistent data series, crosswalk study, data series, 
effect size, individually-identifiable data, key variables, measurement error, microdata, minimum 
substantively significant effect (MSSE), pretest, public-use data file, respondent burden, survey 
system  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.1.1:  Surveys (and related activities such as focus groups, cognitive interviews, pilot 
studies, field tests, etc.) are collections of information subject to the requirements of the 
Paperwork Reduction Act of 1995 (Pub.L. No. 104-13, 44 U.S.C. § 3501 et seq.) and OMB’s 
implementing regulations (5 C.F.R. § 1320, Controlling Paperwork Burdens on the Public).  An 
initial step in planning a new survey or a revision of an existing survey should be to contact the 
sponsoring agency’s Chief Information Officer or other designated official to ensure the survey 
work is done in compliance with the law and regulations.  OMB approval will be required before 
the agency may collect information from 10 or more members of the public in a 12-month 
period.  A useful reference document regarding the approval process is OMB’s Questions and 
Answers When Designing Surveys for Information Collections. 
 
Guideline 1.1.2:  Planning is an important prerequisite when designing a new survey or survey 
system, or implementing a major revision of an ongoing survey.  Key planning and project 
management activities include the following: 
1.   A justification for the survey, including the rationale for the survey, relationship to prior  



surveys, survey goals and objectives (including priorities within these goals and objectives), 
hypotheses to be tested, and definitions of key variables.  Consultations with potential users to 
identify their requirements and expectations are also important at this stage of the planning 
process. 



 2.  A review of related studies, surveys, and reports of Federal and non-Federal sources to ensure 
that part or all of the survey would not unnecessarily duplicate available data from an existing 



                                                                                                                                                             
individuals, a State, territorial, tribal, or local government or branch thereof, or a political subdivision of a State, 
territory, tribal, or local government or a branch of a political subdivision”  (5 C.F.R. § 1320.3(k)).    
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source, or could not be more appropriately obtained by adding questions to existing Federal 
statistical surveys.  The goal here is to spend Federal funds effectively and minimize 
respondent burden.  If a new survey is needed, efforts to minimize the burden on individual 
respondents are important in the development and selection of items. 



 3.  A review of the confidentiality and privacy provisions of the Privacy Act, the Confidential 
Information Protection and Statistical Efficiency Act of 2002, and the privacy provisions of 
the E-Government Act of 2002, and all other relevant laws, regulations, and guidance, when 
planning any surveys that will collect individually-identifiable data from any survey 
participant.   



4.  A review of all survey data items, the justification for each item, and how each item can best be 
measured (e.g., through questionnaires, tests, or administrative records).  Agencies should 
assemble reasonable evidence that these items are valid and can be measured both accurately 
and reliably, or develop a plan for testing these items to assess their accuracy and reliability. 



5.  A plan for pretesting the survey or survey system, if applicable (see Section 1.4).  
6.  A plan for quality assurance during each phase of the survey process to permit monitoring and 



assessing performance during implementation.  The plan should include contingencies to 
modify the survey procedures if design parameters appear unlikely to meet expectations (for 
example, if low response rates are likely).  The plan should also contain general specifications 
for an internal project management system that identifies critical activities and key milestones 
of the survey that will be monitored, and the time relationships among them. 



7.  A plan for evaluating survey procedures, results, and measurement error (see Section 3.5). 
8.  An analysis plan that identifies analysis issues, objectives, key variables, minimum 



substantively significant effect sizes, and proposed statistical tests (see Section 5.1). 
9.  An estimate of resources and target completion dates needed for the survey cycle. 
10. A dissemination plan that identifies target audiences, proposed major information products, 



and the timing of their release. 
11. A data management plan for the preservation of survey data, documentation, and information 



products as well as the authorized disposition of survey records.   
 



Guideline 1.1.3:  To maintain a consistent data series over time, use consistent data collection 
procedures for ongoing data collections.  Continuous improvement efforts sometimes result in a 
trade-off between the desire for consistency and a need to improve a data collection.  If changes 
are needed in key variables or survey procedures for a data series, consider the justification or 
rationale for the changes in terms of their usefulness for policymakers, conducting analyses, and 
addressing information needs.  Develop adjustment methods, such as crosswalks and bridge 
studies that will be used to preserve trend analyses and inform users about the effects of changes. 
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Section 1.2   Survey Design 
 
Standard 1.2:  Agencies must develop a survey design, including defining the target population, 
designing the sampling plan, specifying the data collection instrument and methods, developing a 
realistic timetable and cost estimate, and selecting samples using generally accepted statistical 
methods (e.g., probabilistic methods that can provide estimates of sampling error).  Any use of 
nonprobability sampling methods (e.g., cut-off or model-based samples) must be justified 
statistically and be able to measure estimation error.  The size and design of the sample must 
reflect the level of detail needed in tabulations and other data products, and the precision 
required of key estimates.  Documentation of each of these activities and resulting decisions 
must be maintained in the project files for use in documentation (see Standards 7.3 and 7.4).   
  
Key Terms:  bias, confidentiality, cut-off sample, domain, effective sample size, estimation 
error, frame, imputation, key variables, model-based sample, nonprobabilistic methods, 
nonsampling error, power, precision, probabilistic methods, probability of selection, response 
rate, sampling error, sampling unit, strata, target population, total mean square error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.2.1:  Include the following in the survey design:  the proposed target population, 
response rate goals, frequency and timing of collection, data collection methods, sample design, 
sample size, precision requirements, and, where applicable, an effective sample size 
determination based on power analyses for key variables. 
  
Guideline 1.2.2:  Ensure the sample design will yield the data required to meet the objectives of 
the survey.  Include the following in the sample design:  identification of the sampling frame and 
the adequacy of the frame; the sampling unit used (at each stage if a multistage design); sampling 
strata; power analyses to determine sample sizes and effective sample sizes for key variables by 
reporting domains (where appropriate); criteria for stratifying or clustering, sample size by 
stratum, and the known probabilities of selection; response rate goals (see Standard 1.3); 
estimation and weighting plan; variance estimation techniques appropriate to the survey design; 
and expected precision of estimates for key variables. 
 
Guideline 1.2.3:  When a nonprobabilistic sampling method is employed, include the following 
in the survey design documentation:  a discussion of what options were considered and why the 
final design was selected, an estimate of the potential bias in the estimates, and the methodology 
to be used to measure estimation error.  In addition, detail the selection process and demonstrate 
that units not in the sample are impartially excluded on objective grounds in the survey design 
documentation. 
 
Guideline 1.2.4:  Include a pledge of confidentiality (if applicable), along with instructions 
required to complete the survey.   A clear, logical, and easy-to-follow flow of questions from a 
respondents point of view is a key element of a successful survey. 
 
Guideline 1.2.5:  Include the following in the data collection plans:  frequency and timing of 
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data collections; methods of collection for achieving acceptable response rates; training of 
enumerators and persons coding and editing the data; and cost estimates, including the costs of 
pretests, nonresponse follow-up, and evaluation studies. 
 
Guideline 1.2.6:  Whenever possible, construct an estimate of total mean square error in 
approximate terms, and evaluate accuracy of survey estimates by comparing with other 
information sources.  If probability sampling is used, estimate sampling error; if nonprobability 
sampling is used, calculate the estimation error.   
 
Guideline 1.2.7:  When possible, estimate the effects of potential nonsampling errors including 
measurement errors due to interviewers, respondents, instruments, and mode; nonresponse error; 
coverage error; and processing error. 
 
 
Section 1.3   Survey Response Rates 
 
Standard 1.3:  Agencies must design the survey to achieve the highest practical rates of 
response, commensurate with the importance of survey uses, respondent burden, and data 
collection costs, to ensure that survey results are representative of the target population so that 
they can be used with confidence to inform decisions.  Nonresponse bias analyses must be 
conducted when unit or item response rates or other factors suggest the potential for bias to 
occur.   
 
Key Terms:  cross-sectional, key variables, longitudinal, nonresponse bias, response rates, stage 
of data collection, substitution, target population, universe  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.3.1:  Calculate sample survey unit response rates without substitutions.   
 
Guideline 1.3.2:  Design data collections that will be used for sample frames for other surveys 
(e.g., the Decennial Census, and the Common Core of Data collection by the National Center for 
Education Statistics) to meet a target unit response rate of at least 95 percent, or provide a 
justification for a lower anticipated rate (See Section 2.1.3). 
 
Guideline 1.3.3:  Prior to data collection, identify expected unit response rates at each stage of 
data collection, based on content, use, mode, and type of survey. 
 
Guideline 1.3.4:  Plan for a nonresponse bias analysis if the expected unit response rate is below 
80 percent (see Section 3.2.9).  
 
Guideline 1.3.5:  Plan for a nonresponse bias analysis if the expected item response rate is below 
70 percent for any items used in a report (see Section 3.2.9). 
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Section 1.4   Pretesting Survey Systems 
 
Standard 1.4:  Agencies must ensure that all components of a survey function as intended when 
implemented in the full-scale survey and that measurement error is controlled by conducting a 
pretest of the survey components or by having successfully fielded the survey components on a 
previous occasion.   
 
Key Terms:  cognitive interview, edit, estimation, field test, focus group, frame, pretest, survey 
system, usability testing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 1.4.1:  Test new components of a survey using methods such as cognitive testing, 
focus groups, and usability testing, prior to a field test of the survey system and incorporate the 
results from these tests into the final design. 
 
Guideline 1.4.2:  Use field tests prior to implementation of the full-scale survey when some or 
all components of a survey system cannot be successfully demonstrated through previous work.  
The design of a field test should reflect realistic conditions, including those likely to pose 
difficulties for the survey.  Elements to be tested include, for example, frame development, 
sample selection, questionnaire design, data collection, item feasibility, electronic data collection 
capabilities, edit specifications, data processing, estimation, file creation, and tabulations.  A 
complete test of all components (sometimes referred to as a dress rehearsal) may be desirable for 
highly influential surveys.   
 
 
SECTION 2   COLLECTION OF DATA  
 
Section 2.1   Developing Sampling Frames 
 
Standard 2.1:  Agencies must ensure that the frames for the planned sample survey or census 
are appropriate for the study design and are evaluated against the target population for quality.   
 
Key Terms:  bias, coverage, estimation, frame, frame populations, target populations 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.1.1:  Describe target populations and associated survey or sampling frames.  Include 
the following items in this description:  
1. The manner in which the frame was constructed and the maintenance procedures; 
2. Any exclusions that have been applied to target and frame populations; 
3. Coverage issues such as alternative frames that were considered, coverage rates (an 



estimation of the missing units on the frame (undercoverage), and duplicates on the frame 
(overcoverage)), multiple coverage rates if some addresses target multiple populations (such 
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as schools and children or households and individuals), what was done to improve the 
coverage of the frame, and how data quality and item nonresponse on the frame may have 
affected the coverage of the frame; 



4. Any estimation techniques used to improve the coverage of estimates such as post-
stratification procedures; and 



5. Other limitations of the frame including the timeliness and accuracy of the frame (e.g., 
misclassification, eligibility, etc.). 



 
Guideline 2.1.2:  Conduct periodic evaluations of coverage rates and coverage of the target 
population in survey frames that are used for recurring surveys, for example, at least every 5 
years.  
 
Guideline 2.1.3:  Coverage rates in excess of 95 percent overall and for each major stratum are 
desirable.  If coverage rates fall below 85 percent, conduct an evaluation of the potential bias.    
 
Guideline 2.1.4:  Consider using frame enhancements, such as frame supplementation or dual-
frame estimation, to increase coverage. 
 
For more information on developing survey frames, see Federal Committee on Statistical 
Methodology (FCSM) Statistical Policy Working Paper 17, Survey Coverage. 
 
 
Section 2.2   Required Notifications to Potential Survey Respondents 
 
Standard 2.2:  Agencies must ensure that each collection of information instrument clearly 
states the reasons the information is planned to be collected; the way such information is planned 
to be used to further the proper performance of the functions of the agency; whether responses to 
the collection of information are voluntary or mandatory (citing authority); the nature and extent 
of confidentiality to be provided, if any, citing authority; an estimate of the average respondent 
burden together with a request that the public direct to the agency any comments concerning the 
accuracy of this burden estimate and any suggestions for reducing this burden; the OMB control 
number; and a statement that an agency may not conduct and a person is not required to respond 
to an information collection request unless it displays a currently valid OMB control number. 
  
Key Terms:  confidentiality, mandatory, respondent burden, voluntary 
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.2.1:  Provide appropriate informational materials to respondents, addressing 
respondent burden as well as the scope and nature of the questions to be asked.  The materials 
may include a pre-notification letter, brochure, set of questions and answers, or an 800 number to 
call that does the following: 
1. Informs potential respondents that they have been selected to participate in a survey; 
2. Informs potential respondents about the name and nature of the survey; and 
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3. Provides any additional information to potential respondents that the agency is required to 
supply (e.g., see further requirements in the regulations implementing the Paperwork 
Reduction Act, 5 C.F.R. § 1320.8(b)(3)). 



 
 
Section 2.3   Data Collection Methodology 



 
Standard 2.3:  Agencies must design and administer their data collection instruments and 
methods in a manner that achieves the best balance between maximizing data quality and 
controlling measurement error while minimizing respondent burden and cost.  
 
Key Terms:  imputation, item nonresponse, nonresponse bias, required response item, 
respondent burden, response analysis survey, response rates, target population, validation studies 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 2.3.1:  Design the data collection instrument in a manner that minimizes respondent 
burden, while maximizing data quality.  The following strategies may be used to achieve these 
goals: 
1. Questions are clearly written and skip patterns easily followed; 
2. The questionnaire is of reasonable length; 
3. The questionnaire includes only items that have been shown to be successful in previous 



administrations or the questionnaire is pretested to identify problems with interpretability and 
ease in navigation.   



4. Methods to reduce item nonresponse are adopted. 
 
Guideline 2.3.2:  Encourage respondents to participate to maximize response rates and improve 
data quality.  The following data collection strategies can also be used to achieve high response 
rates: 
1. Ensure that the data collection period is of adequate and reasonable length; 
2. Send materials describing the data collection to respondents in advance, when possible; 
3. Plan an adequate number of contact attempts; and 
4. If applicable, train interviewers and other staff who may have contact with respondents in 



techniques for obtaining respondent cooperation and building rapport with respondents.  
Techniques for building rapport include respect for respondents’ rights, follow-up skills, 
knowledge of the goals and objectives of the data collection, and knowledge of the uses of 
the data. 



5. Although incentives are not typically used in Federal surveys, agencies may consider use of 
respondent incentives if they believe incentives would be necessary to use for a particular 
survey in order to achieve data of sufficient quality for their intended use(s). 



 
Guideline 2.3.3:  The way a data collection is designed and administered also contributes to data 
quality.  The following issues are important to consider: 
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1. Given the characteristics of the target population, the objectives of the data collection, the 
resources available, and time constraints, determine the appropriateness of the method of data 
collection (e.g., mail, telephone, personal interview, Internet); 



2. Collect data at the most appropriate time of year, when relevant; 
3. Establish the data collection protocol to be followed by the field staff;    
4. Provide training for field staff on new protocols, with refresher training on a routine, 



recurring cycle; 
5. Establish best practice mechanisms to minimize interviewer falsification, such as protocols 



for monitoring interviewers and reinterviewing respondents; 
6. Conduct response analysis surveys or other validation studies for new data collection efforts 



that have not been validated;  
7. Establish protocols that minimize measurement error, such as conducting response analysis 



surveys to ensure records exist for data elements requested for business surveys, establishing 
recall periods that are reasonable for demographic surveys, and developing computer systems 
to ensure Internet data collections function properly; and 



8. Quantify nonsampling errors to the extent possible. 
 
Guideline 2.3.4:  Develop protocols to monitor data collection activities, with strategies to 
correct identified problems.  The following issues are important to consider: 
1. Implement quality and performance measurement and process control systems to monitor 



data collection activities and integrate them into the data collection process.   These 
processes, systems, and tools will provide timely measurement and reporting of all critical 
components of the data collection process, on the dimensions of progress, response, quality, 
and cost.  Thus, managers will be able to identify and resolve problems and ensure that the 
data collection is completed successfully.  Additionally, these measurements will provide 
survey designers and data users with indicators of survey performance and resultant data 
quality. 



2. Use internal reporting systems that provide timely reporting of response rates and the reasons 
for nonresponse throughout the data collection.  These systems should be flexible enough to 
identify important subgroups with low response rates for more intensive follow-ups.  



3. If response rates are low and it is impossible to conduct more extensive procedures for the 
full sample, select a probabilistic subsample of nonrespondents for the more intensive data 
collection method.  This subsample permits a description of nonrespondents’ characteristics, 
provides data needed for nonresponse bias analysis, and allows for possible weight 
adjustments or for imputation of missing characteristics. 



4. Determine a set of required response items to obtain when a respondent is unwilling to 
cooperate fully.  These items may then be targeted in the nonresponse follow-up in order to 
meet the minimum standard for unit response.  These items may also be used in a 
nonresponse bias analysis that compares characteristics of respondents and nonrespondents 
using the sample data for those items.  These required response items may also be used for 
item nonresponse imputation systems. 



 
 



 12
ECM Opp to CC Mot to Compel 
RX-A:11



Page 17 of 41





http://nces.ed.gov/statprog/2002/glossary.asp








SECTION 3   PROCESSING AND EDITING OF DATA  
 
Section 3.1   Data Editing 
 
Standard 3.1:  Agencies must edit data appropriately, based on available information, to 
mitigate or correct detectable errors.   
 
Key Terms:  editing  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.1.1:  Check and edit data to mitigate errors.  Data editing is an iterative and 
interactive process that includes procedures for detecting and correcting errors in the data.  
Editing uses available information and some assumptions to derive substitute values for 
inconsistent values in a data file.  When electronic data collection methods are used, data are 
usually edited both during and after data collection.  Include results from analysis of data and 
input from subject matter specialists in the development of edit rules and edit parameters.  As 
appropriate, check data for the following and edit if errors are detected: 
1. Responses that fall outside a prespecified range (e.g., based on expert judgment or previous 



responses) or, for categorical responses, are not equal to specified categories; 
2. Consistency, such as the sum of categories matches the reported total, or responses to 



different questions are logical; 
3. Contradictory responses and incorrect flow through prescribed skip patterns; 
4. Missing data that can be directly filled from other portions of the same record (including the 



sample frame); 
5. The omission and duplication of records; and  
6. Inconsistency between estimates and outside sources. 
 
Guideline 3.1.2:  Possible actions for failed edits include the following: 
1. Automated correction within specified criteria; 
2. Data verified by respondent, and edit overridden; 
3. Corrected data provided by respondent; 
4. Corrected data available from other sources; 
5. If unable to contact respondent, and after review by survey staff, an imputed value may be 



substituted for a failed edit; and  
6. Data edit failure overridden after review by survey staff. 
 
Guideline 3.1.3:  Code the data set to indicate any actions taken during editing, and/or retain the 
unedited data along with the edited data. 
 
For more information on data editing, see FCSM Statistical Policy Working Paper 18, Data 
Editing in Federal Statistical Agencies, and FCSM Statistical Policy Working Paper 25, Data 
Editing Workshop and Exposition. 
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Section 3.2   Nonresponse Analysis and Response Rate Calculation 
 
Standard 3.2:  Agencies must appropriately measure, adjust for, report, and analyze unit and 
item nonresponse to assess their effects on data quality and to inform users.  Response rates must 
be computed using standard formulas to measure the proportion of the eligible sample that is 
represented by the responding units in each study, as an indicator of potential nonresponse bias.  
 
Key Terms:  bias, cross-wave imputation, cross-sectional, eligible sample unit, frame, 
imputation, item nonresponse, key variables, longitudinal, longitudinal analysis, missing at 
random, missing completely at random, multivariate analysis, multivariate modeling, 
nonresponse bias, overall unit nonresponse, probability of selection, response rates, stages of 
data collection, unit nonresponse, wave, weights 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 3.2.1:  Calculate all response rates unweighted and weighted.  Calculate  weighted 
response rates based on the probability of selection or, in the case of establishment surveys, on 
the proportion of key characteristics that is represented by the responding units.  Agencies may 
report other response rates in addition to those given below (e.g., to show the range of response 
rates given different assumptions about eligibility) as long as the rates below are reported and 
any additional rates are clearly defined.   
 
Guideline 3.2.2:  Calculate unweighted unit response rates (RRU) as the ratio of the number of 
completed cases (or sufficient partials)  (C) to the number of in-scope sample cases (AAPOR, 
2004).  There are a number of different categories of cases that comprise the total number of in-
scope cases: 



C  = number of completed cases or sufficient partials; 
R  = number of refused cases; 
NC  = number of noncontacted sample units known to be eligible; 
O  = number of eligible sample units not responding for reasons other than refusal; 
U  = number of sample units of unknown eligibility, not completed; and 
e  = estimated proportion of sample units of unknown eligibility that are eligible. 



The unweighted unit response rate represents a composite of these components: 
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Guideline 3.2.3:  Calculate weighted unit response rates (RRW) to take into account the 
different probabilities of selection of sample units, or for economic surveys, the different 
proportions of key characteristics that are represented by the responding units.  For each 
observation i:  



Ci = 1 if the ith case is completed (or is a sufficient partial), and  Ci = 0 if the ith case is 
not completed;  
Ri = 1 if the ith case is a refusal and Ri = 0 if the ith case is not a refusal;  
NCi = 1 if the ith case is a noncontacted sample unit known to be eligible and NCi = 0 if 
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the ith case is not a noncontacted sample unit known to be eligible;  
Oi = 1 if the ith case is a eligible sample units not responding for reasons other than 
refusal and Oi = 0 if the ith case is not a eligible sample unit not responding for reasons 
other than refusal;  
Ui = 1 if the ith case is a sample units of unknown eligibility and Ui = 0 if the ith case is 
not a sample unit of unknown eligibility;  
e = estimated proportion of sample units of unknown eligibility that are eligible; and  
wi = the inverse probability of selection for the ith sample unit.   



The weighted unit response rate can be given by summing over all sample units selected to be in 
the sample, as shown below:  
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Many economic surveys use weighted response rates that reflect the proportion of a key 
characteristic, y, such as “total assets,” “total revenues,” or “total amount of coal produced.”  
Though it may be referred to as a coverage rate, it is, in fact, a weighted item response rate where 
the item of interest is a quantity of primary interest for the survey.  If we let yi be the value of the 
characteristic y for the ith sample unit and sum over the entire sample, then the weighted 
response rate can be given by:  
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Alternatively, the denominator can be based on the population total from a previous period or 
from administrative records.   
 
Guideline 3.2.4:  Calculate the overall unit response rates for cross-sectional sample surveys 
(RROC) as the product of two or more unit-level response rates when a survey has multiple 
stages: 
  ∏



=



=
K



i
i



C RRURRO
1



Where:  
RRUi = the unit level response rate for the ith stage; 
C denotes cross-sectional; and 
K = the number of stages.   



When a sample is drawn with probability proportionate to size (PPS), then the interpretation of 
RROC can be improved by using size weighted response rates for the K  stages .  This is 
especially helpful if nonresponse is related to the size of the sample units. 
 
Guideline 3.2.5:  Calculate longitudinal response rates for each wave.  Use special procedures 
for longitudinal surveys where previous nonrespondents are eligible for inclusion in subsequent 
waves.  The overall unit response rate used in longitudinal analysis (RROL) reflects the 
proportion of all eligible respondents in the sample who participated in all waves in the analysis, 
and includes the response rates from all stages of data collection used in the analysis:   
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K = the last stage of data collection used in the analysis; 
IL = the number of responding cases common to all waves in the analysis 
R1



k = Refusals at wave 1 at stage k 
so that I1



k +R1
k +O1



k +NC1
k +ek(U1



k) is the entire sample entered at wave 1 
 
Guideline 3.2.6:  Calculate item response rates (RRI) as the ratio of the number of respondents 
for whom an in-scope response was obtained (Ix for item x) to the number of respondents who 
were asked to answer that item.  The number asked to answer an item is the number of unit-level 
respondents (I) minus the number of respondents with a valid skip for item x (Vx).  When an 
abbreviated questionnaire is used to convert refusals, the eliminated questions are treated as item 
nonresponse:  
 



VI
IRRI X



X
X



−
=



 



 
Guideline 3.2.7:  Calculate the total item response rates (RRTx) for specific items as the product 
of the overall unit response rate (RRO) and the item response rate for item x (RRIx): 
 RRIRRORRT XX *=  
 
Guideline 3.2.8:  When calculating a response rate with supplemented samples, base the 
reported response rates on the original and the added sample cases.  However, when calculating 
response rates where the sample was supplemented during the initial sample selection (e.g., using 
matched pairs), calculate unit response rates without the substituted cases included (i.e., only the 
original cases are used). 
 
Guideline 3.2.9:  Given a survey with an overall unit response rate of less than 80 percent, 
conduct an analysis of nonresponse bias using unit response rates as defined above, with an 
assessment of whether the data are missing completely at random.  As noted above, the degree of 
nonresponse bias is a function of not only the response rate but also how much the respondents 
and nonrespondents differ on the survey variables of interest.  For a sample mean, an estimate of 
the bias of the sample respondent mean is given by:  



 )()( nrr
nr



tr yy
n



n
yyryB −⎟⎟



⎠



⎞
⎜⎜
⎝



⎛
=−=  



Where:  
 ty   = the mean based on all sample cases; 



 ry  = the mean based only on respondent cases; 



 nry  =  the mean based only on the nonrespondent cases; 
 n  =   the number of cases in the sample; and  
 nnr  =   the number of nonrespondent cases.   



 
For a multistage (or wave) survey, focus the nonresponse bias analysis on each stage, with 
particular attention to the “problem” stages.  A variety of methods can be used to examine 
nonresponse bias, for example, make comparisons between respondents and nonrespondents 
across subgroups using available sample frame variables.  In the analysis of unit nonresponse, 
consider a multivariate modeling of response using respondent and nonrespondent frame 
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variables to determine if nonresponse bias exists.  Comparison of the respondents to known 
characteristics of the population from an external source can provide an indication of possible 
ias, especially if the characteristics in question are related to the survey’s key variables. 



 
evel for at least the items in 



uestion, in a manner similar to that discussed in Guideline 3.2.9. 



ndom, the amount of potential bias should inform the decision to publish individual items.  



 
l considerations, appropriate for the analysis, and make use of 



e most relevant data available. 



kely to be 



e should be taken to use imputations that minimize the attenuation of 
nderlying relationships. 



 of imputing longitudinal data sets, use cross-wave imputations or 
ross-sectional imputations. 



uideline 3.2.15:  Clearly identify all imputed values on a data file (e.g., code them). 



Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in 
urveys.   



ection 3.3   Coding 



its immediate analysis 
ust use standardized codes, when available, to enhance comparability. 



ey Terms:  coding, quality assurance process 



b
 
Guideline 3.2.10:  If the item response rate is less than 70 percent, conduct an item nonresponse
analysis to determine if the data are missing at random at the item l
q
 
Guideline 3.2.11:  In those cases where the analysis indicates that the data are not missing at 
ra
 
Guideline 3.2.12:  For data collections involving sampling, adjust weights for unit nonresponse, 
unless unit imputation is done.  The unit nonresponse adjustment should be internally consistent,
based on theoretical and empirica
th
 
Guideline 3.2.13:  Base decisions regarding whether or not to adjust or impute data for item 
nonresponse on how the data will be used, the assessment of nonresponse bias that is li
encountered in the review of collections, prior experience with this collection, and the 
nonresponse analysis discussed in this section.  When used, imputation and adjustment 
procedures should be internally consistent, based on theoretical and empirical considerations, 
appropriate for the analysis, and make use of the most relevant data available.  If multivariate 
analysis is anticipated, car
u
 
Guideline 3.2.14:  In the case
c
 
G
 
For more information on calculating response rates and conducting nonresponse bias analyses, 
see FCSM 
S
 
 
S
 
Standard 3.3:  Agencies must add codes to collected data to identify aspects of data quality 
from the collection (e.g., missing data) in order to allow users to appropriately analyze the data.  
Codes added to convert information collected as text into a form that perm
m
 
K
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  st
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Guideline 3.3.1:  Insert codes into the data set that clearly identify missing data and cases wh
an entry is not expected (e.g., skipped over by skip pattern).  Do not use blan



ere 
ks and zeros as 



odes to identify missing data, as they tend to be confused with actual data. 



s 



rnational organizations, when they exist.  Current 



1. 
sing 



 
ww .ni



c
 
Guideline 3.3.2:  When converting text data to codes to facilitate easier analysis, use 
standardized codes, if they exist.  Use the Federal coding standards listed below, if applicable.  
Provide cross-referencing tables to the Federal standard codes for any legacy coding that doe
not meet the Federal standards.  Develop other types of codes using existing Federal agency 
practice or standard codes from industry or inte
Federal standard codes include the following: 



FIPS Codes.  The National Institute of Standards and Technology maintains Federal 
Information Processing Standards (FIPS) required for use in Federal information proces
in accordance with OMB Circular No. A-130.  Use the following FIPS for coding (see



w.itl st.gov/fipspubs/index.htm for the most recent versions of these standards): 
Codes for the Identification of the States, the District of Col5-2 umbia and the 



6-4 valent Entities of the United States, Its Possessions, and 



10-4 reas of Special Sovereignty and Their Principal 



2. 
es to 



ation (SIC) system (for 



Outlying Areas of the United States, and Associated Areas 
Counties and Equi
Associated Areas 



9-1  Congressional Districts of the United States 
Countries, Dependencies, A
Administrative Divisions 



NAICS Codes.  Use the North American Industry Classification System (NAICS) to classify 
establishments.  NAICS was developed jointly by Canada, Mexico, and the United Stat
provide new comparability in statistics about business activity across North America.  
NAICS coding has replaced the U.S. Standard Industrial Classific
more information, see www.census.gov/epcd/www/naics.html). 
SOC Codes.  Use the Standard Occupational Classification (SOC) system to classify workers
into occupational categories for the purpose of 



3.  
collecting, calculating, or disseminating data 



(for more information, see www.bls.gov/soc). 
Race and Ethnicity.  Follow OMB’s Standards for Maintaining, Collecting, and Presenting
Federal Data on Race and Ethnicity when collecting data on race and e



4.  
thnicity (for more 



information, see www.whitehouse.gov/omb/inforeg/statpolicy.html). 
Statistical Areas.  Use the Standards for Defining Metropolitan and Micropolitan Statistical
Areas for collecting, tabulating, and publishing Federal statistics for geograp



5.  
hic areas (for 



more information, see www.whitehouse.gov/omb/inforeg/statpolicy.html).  



mple of the coding to determine if a specific 
vel of coding accuracy is being maintained. 



ection 3.4   Data Protection 



oughout the production process to 
nsure that survey data are handled to avoid disclosure. 



 
Guideline 3.3.3:  When setting up a manual coding process to convert text to codes, create a 
quality assurance process that verifies at least a sa
le
 
 
S
 
Standard 3.4:  Agencies must implement safeguards thr
e
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Key Terms:  confidential, individually-identifiable data 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



e survey data in any format (e.g., completed survey forms, 
lectronic files, and printouts). 



 
3. 



ailable information resource security practices 
that are periodically monitored and updated. 



s 
ager 



sponsible for that data set in order to guard against unauthorized release or alteration. 



2, Report 



ion of the Confidential Information Protection and Statistical Efficiency Act of 2002 
IPSEA). 



ection 3.5   Evaluation 



rpret results of analyses, and to help designers of recurring surveys 
cus improvement efforts. 



response, measurement error, nonresponse 
rror, nonsampling error, sampling error, weights 



st
 
Guideline 3.4.1:  For surveys that include confidential data, establish procedures and 
mechanisms to ensure the information’s protection during the production, use, storage, 
transmittal, and disposition of th
e
 
Guideline 3.4.2:  Ensure that 
1. Individually-identifiable survey data are protected; 
2. Data systems and electronic products are protected from unauthorized intervention; and



Data files, network segments, servers, and desktop PCs are electronically secure from 
malicious software and intrusion using best av



 
Guideline 3.4.3:  Ensure controlled access to data sets so that only specific, named individuals 
working on a particular data set can have read only, or write only, or both read and write acces
to that data set.  Data set access rights are to be periodically reviewed by the project man
re
 
For more information on data protection, see FCSM Statistical Policy Working Paper 2
on Statistical Disclosure Limitation Methodology, and forthcoming OMB guidance on 
implementat
(C
 
 
S
 
Standard 3.5:  Agencies must evaluate the quality of the data and make the evaluation public 
(through technical notes and documentation included in reports of results or through a separate 
report) to allow users to inte
fo
 
Key Terms:  coverage error, instrument, item non
e
 
The following guideline represents best practices that may be useful in fulfilling the goals of the 



andard:  



 the 
tion methods, and 



d.  Address the following areas: 



st
 
Guideline 3.5.1:  Include an evaluation component in the survey plan that evaluates survey 
procedures, results, and measurement error (see Section 1.1).  Review past surveys similar to
one being planned to determine likely sources of error, appropriate evalua
problems that are likely to be encountere
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1. 
ding frame errors); 



• error, including sources from the instrument, interviewers, and collection 



2. r will be measured, including variance estimation and 



ta; 



6.  
rived from the survey to other independent collections of similar data, if 



. Make evaluation studies public to inform data users.  



r 
stimating the nonsampling error from each source identified in the evaluation plan.  



M Statistical Policy Working Paper 
1, Measuring and Reporting Sources of Error in Surveys. 



ECTION 4   PRODUCTION OF ESTIMATES AND PROJECTIONS  



ection 4.1   Developing Estimates and Projections 



ncies must plan and implement evaluations to assess 
e quality of the estimates and projections. 



tratification, projection, raking, ratio estimation, 
nsitivity analysis, strata, variance, weights 



Potential sources of error, including 
• Coverage error (inclu
• Nonresponse error;  



Measurement 
process; and  



• Data processing error (e.g., keying, coding, editing, and imputation error); 
How sampling and nonsampling erro
studies to isolate error components; 



3. How total mean square error will be assessed; 
4. Methods used to reduce nonsampling error in the collected da
5. Methods used to mitigate nonsampling error after collection; 



Post-collection analyses of the quality of final estimates (include a comparison of the data
and estimates de
available); and 



7
 
Guideline 3.5.2:  Where appropriate, develop and implement methods for bounding o
e
 
For more information on evaluations, see FCSM Statistical Policy Working Paper 15, 
Measurement of Quality in Establishment Surveys, and FCS
3
 
 
S
 
S
 
Standard 4.1:  Agencies must use accepted theory and methods when deriving direct survey-
based estimates, as well as model-based estimates and projections that use survey data.  Error 
estimates must be calculated and disseminated to support assessment of the appropriateness of 
the uses of the estimates or projections.  Age
th
 
Key Terms:  design effect, direct survey-based estimates, estimation, model, model-based 
estimate, model validation, population, post-s
se
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 



andard:  



1. 



ncy has evaluated the alternative method and determined that 
it leads to acceptable results. 



st
 
Guideline 4.1.1:  Develop direct survey estimates according to the following practices: 



Employ weights appropriate for the sample design to calculate population estimates.  
However, an agency may employ an alternative method (e.g., ratio estimators) to calculate 
population estimates if the age
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2. Use auxiliary data to improve precision and/or reduce the error associated with direct survey 
estimates. 



3. Calculate variance estimates by a method appropriate to a survey’s sample design taking into 
account probabilities of selection, stratification, clustering, and the effects of nonresponse, 
post-stratification, and raking.  The estimates must reflect any design effect resulting from a 
complex design. 



 
Guideline 4.1.2: Develop model-based estimates according to accepted theory and practices 
(e.g., assumptions, mathematical specifications).   
 
Guideline 4.1.3:  Develop projections in accordance with accepted theory and practices (e.g., 
assumptions, mathematical specifications).   
 
Guideline 4.1.4:  Subject any model used for developing estimates or projections to the 
following: 
1. Sensitivity analysis to determine if changes in key model inputs cause key model outputs to 



respond in a sensible fashion;  
2. Model validation to analyze a model’s performance by comparing the results to available 



independent information sources; and 
3. Demonstration of reproducibility to show that, given the same inputs, the model produces 



similar results.   
 
Guideline 4.1.5:  Prior to producing estimates, establish criteria for determining when the error 
(both sampling and nonsampling) associated with a direct survey estimate, model-based 
estimate, or projection is too large to publicly release the estimate/projection. 
 
Guideline 4.1.6:  Document methods and models used to generate estimates and projections to 
help ensure objectivity, utility, transparency, and reproducibility of the estimates and projections.  
(For details on documentation, see Section 7.3).  Also, archive data and models so the 
estimates/projections can be reproduced. 
 
For more information on developing model-based estimates, see FCSM Statistical Policy 
Working Paper 21, Indirect Estimators in Federal Programs.   
 
 
SECTION 5   DATA ANALYSIS 
 
Section 5.1   Analysis and Report Planning 
 
Standard 5.1:  Agencies must develop a plan for the analysis of survey data prior to the start of 
a specific analysis to ensure that statistical tests are used appropriately and that adequate 
resources are available to complete the analysis. 
 
Key Terms:  key variables, response rates 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
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standard:  
 
Guideline 5.1.1:  Include the following in the analysis plan: 
1. An introduction that describes the purpose, the research question, relevant literature, data 



sources (including a brief description of the survey data and any limitations of the data), key 
variables to be used in the analysis, type of analysis, and significance level to be used; 



2. Table and figure shells that support the analysis; and 



3. A framework for technical notes including, as appropriate, the history of the survey program, 
data collection methods and procedures, sample design, response rates and the treatment of 
missing data, weighting methods, computation of standard errors, instructions for constructed 
variables, limitations of the data, and sources of error in the data. 



Guideline 5.1.2:  Include standard elements of project management in the plan, including target 
completion dates, the resources needed to complete each activity, and risk planning.   
 
 
Section 5.2   Inference and Comparisons 
 
Standard 5.2:  Agencies must base statements of comparisons and other statistical conclusions 
derived from survey data on acceptable statistical practice.   
 
Key Terms:  Bonferroni adjustment, covariance, estimates, hypothesis test, multiple 
comparisons, p value, standard error, statistical significance, Type I error 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 5.2.1:  Specify the criterion for judging statistical significance for tests of hypotheses 
(Type I error) before conducting the testing. 
 
Guideline 5.2.2:  Before including statements in information products that two characteristics 
being estimated differ in the actual population, make comparison tests between the two 
estimates, if either is constructed from a sample.  Use methods for comparisons appropriate for 
the nature of the estimates.   In most cases, this requires estimates of the standard error of the 
estimates and, if the estimates are not independent, an estimate of the covariance between the 
two estimates. 
 
Guideline 5.2.3:  When performing multiple comparisons with the same data between 
subgroups, include a note with the test results indicating whether or not the significance criterion 
(Type I error) was adjusted and, if adjusted, by what method (e.g., Bonferroni, modified 
Bonferroni, Tukey). 
 
Guideline 5.2.4:  When performing comparison tests, test and report only the differences that are 
substantively meaningful (i.e., don’t necessarily run a comparison between every pair of 
estimates; run only those that are meaningful within the context of the data, and report only 
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differences that are large enough to be substantively meaningful, even if other differences are 
also statistically significant). 
 
Guideline 5.2.5:  Given a comparison that does not have a statistically significant difference, 
conclude that the data do not support a statement that they are different.  If the estimates have 
apparent differences, but have large standard errors making the difference statistically 
insignificant, note this in the text or as a note with tables or graphs. 
 
Guideline 5.2.6:  Support statements about monotonic trends (strictly increasing or decreasing) 
in time series using appropriate tests.  If extensive seasonality, irregularities, known special 
causes, or variation in trends are present in the data, take those into account in the trend analysis. 
 
Guideline 5.2.7:  If part of an historical series is revised, data for both the old and the new series 
should be published for a suitable overlap period for the use of analysts. 
 
 
SECTION 6   REVIEW PROCEDURES  
 
Section 6.1   Review of Information Products 
  
Standard 6.1:  Agencies are responsible for the quality of information that they disseminate and 
must institute appropriate content/subject matter, statistical, and methodological review 
procedures to comply with OMB and agency Information Quality Guidelines. 
 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 6.1.1:  Conduct a content/subject-matter review of all information products that 
present a description or interpretation of results from the survey, such as analytic reports or 
“briefs.”  Select reviewers with appropriate expertise in the subject matter, operation, or 
statistical program discussed in the document.  Among the areas that reviewers should consider 
are the following: 
1. Subject-matter literature is referenced in the document if appropriate; 
2. Information is factually correct; and 
3. Information is presented clearly and logically, conclusions follow from analysis, and no 



anomalous findings are ignored. 
 
Guideline 6.1.2:  Conduct a statistical and methodological review of all information products.  
Select reviewers with appropriate expertise in the methodology described in the document.  
Among the tasks that reviewers should consider are the following: 
1. Review assumptions and limitations for accuracy and appropriateness; 
2. Ensure that appropriate statistical methods are used and reported; 
3. Review calculations and formulas for accuracy and statistical soundness; 
4. Review data and presentations of data (e.g., tables) for disclosure risk, as necessary; 
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5. Review contents, conclusions, and technical (statistical and operational areas) 
recommendations to ensure that they are supported by the methodology used; and 



6. Ensure that data sources and technical documentation, including data limitations, are 
included or referenced. 



 
Guideline 6.1.3: Review all information products that will be disseminated electronically for 
compliance with Section 508 of the U.S. Rehabilitation Act (29 U.S.C. § 794d ) for accessibility 
by persons with disabilities.  Ensure that any product that is disseminated via special software is 
tested for accessibility and interpretability prior to dissemination. 
 
 
SECTION 7   DISSEMINATION OF INFORMATION PRODUCTS 
 
Section 7.1   Releasing Information 
 
Standard 7.1:  Agencies must release information intended for the general public according to a 
dissemination plan that provides for equivalent, timely access to all users and provides 
information to the public about the agencies’ dissemination policies and procedures including 
those related to any planned or unanticipated data revisions. 
 
Key Terms:  estimate, forecast, key variables, model, nonsampling error, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.1.1:  Dissemination procedures for major information products include the 
following:  
1. Develop schedule and mode for the release of information products; 
2. Inform targeted audiences; and 
3. Ensure equivalent, timely access to all users.  
 
Guideline 7.1.2:  Protect information against any unauthorized prerelease, and release 
information only according to established release procedures. 
   
Guideline 7.1.3:  If revisions to estimates are planned, establish a schedule for anticipated 
revisions, make it available to users, and identify initial releases as preliminary.  
 
Guideline 7.1.4:  Establish a policy for handling unscheduled corrections due to previously 
unrecognized errors.  The policy may include threshold criteria (e.g., the correction will change a 
national level total value by more than one percent or a regional value by more than five 
percent) identifying conditions under which data will be corrected and redisseminated.  
 
Guideline 7.1.5:  When information products are disseminated, provide users access to the 
following information:  
1. Definitions of key variables; 
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2. Source information, such as a survey form number and description of methodology used to 
produce the information or links to the methodology; 



3. Quality-related documentation such as conceptual limitations and nonsampling error; 
4. Variance estimation documentation; 
5. Time period covered by the information and units of measure; 
6. Data taken from alternative sources;  
7. Point of contact to whom further questions can be directed; 
8. Software or links to software needed to read/access the information and installation/operating 



instructions, if applicable;  
9. Date the product was last updated; and 
10. Standard dissemination policies and procedures. 
 
Guideline 7.1.6:  For information products derived using models, adhere to the following:  
1. Clearly identify forecasts and derived estimates ; and  
2. Make descriptions of forecasting models or derivation procedures accessible from the 



product along with any available evaluation of its accuracy.  
 
Guideline 7.1.7:  Include criteria for instances when information will not be publicly 
disseminated (e.g., underlying data are of insufficient quality) in the agency’s standard 
dissemination policies and procedures. 
 
For more information on electronic dissemination of statistical data, see FCSM Statistical Policy 
Working Paper 24, Electronic Dissemination of Statistical Data. 
 
 
Section 7.2   Data Protection and Disclosure Avoidance for Dissemination 
 
Standard 7.2:  When releasing information products, agencies must ensure strict compliance 
with any confidentiality pledge to the respondents and all applicable Federal legislation and 
regulations. 
 
Key Terms:  confidentiality, data protection, disclosure  
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.2.1:  For survey information collected under a pledge of confidentiality, employ 
sufficient procedures and mechanisms to protect any individually-identifiable data from 
unauthorized disclosure.   
 
Guideline 7.2.2:  Do not publicly reveal parameters associated with disclosure limitation rules.   



 
For more information, see FCSM Statistical Policy Working Paper 22, Report on Statistical 
Disclosure Limitation Methodology, and forthcoming OMB guidance on the Confidential 
Information Protection and Statistical Efficiency Act of 2002 (CIPSEA).  
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Section 7.3   Survey Documentation 
 
Standard 7.3:  Agencies must produce survey documentation that includes those materials 
necessary to understand how to properly analyze data from each survey, as well as the 
information necessary to replicate and evaluate each survey’s results (See also Standard 1.2).  
Survey documentation must be readily accessible to users, unless it is necessary to restrict access 
to protect confidentiality. 
 
Key Terms: coverage, editing, imputation, instrument, nonsampling error, response rates, 
sampling error, sampling unit, strata, variance 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  
 
Guideline 7.3.1:  Survey system documentation includes all information necessary to analyze 
the data properly.   Along with the final data set, documentation, at a minimum, includes the 
following: 
1. OMB Information Collection Request package; 
2. Description of variables used to uniquely identify records in the data file; 
3. Description of the sample design, including strata and sampling unit identifiers to be used for 



analysis;  
4. Final instrument(s) or a facsimile thereof for surveys conducted through a computer-assisted 



telephone interview (CATI) or computer-assisted personal interview (CAPI) or Web 
instrument that includes the following: 
• All items in the instrument (e.g., questions, check items, and help screens); 
• Items extracted from other data files to prefill the instrument (e.g., dependent data from a 



prior round of interviewing); and  
• Items that are input to the post data collection processing steps (e.g., output of an 



automated instrument);   
5. Definitions of all variables, including all modifications; 
6. Data file layout; 
7. Descriptions of constructed variables on the data file that are computed from responses to 



other variables on the file;  
8. Unweighted frequency counts; 
9. Description of sample weights, including adjustments for nonresponse and benchmarking 



and how to apply them; 
10. Description of how to calculate variance estimates appropriate for the survey design; 
11. Description of all editing and imputation methods applied to the data (including evaluations 



of the methods) and how to remove imputed values from the data;  
12. Descriptions of known data anomalies and corrective actions; 
13. Description of the magnitude of sampling error associated with the survey; 
14. Description of the sources of nonsampling error associated with the survey (e.g., coverage, 



measurement) and evaluations of these errors; 
15. Comparisons with independent sources, if available; 
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16. Overall unit response rates (weighted and unweighted) and nonresponse bias analyses (if 
applicable); and 



17. Item response rates and nonresponse bias analyses, (if applicable). 
 
Guideline 7.3.2:  To ensure that a survey can be replicated and evaluated, the agency’s internal 
archived portion of the survey system documentation, at a minimum, must include the following: 
1. Survey planning and design decisions, including the OMB Information Collection Request 



package; 
2. Field test design and results; 
3. Selected sample; 
4. Sampling frame; 
5. Justifications for the items on the survey instrument, including why the final items were 



selected; 
6. All instructions to respondents and/or interviewers either about how to properly respond to a 



survey item or how to properly present a survey item; 
7. Description of the data collection methodology; 
8. Sampling plan and justifications, including any deviations from the plan; 
9. Data processing plan specifications and justifications;  
10. Final weighting plan specifications, including calculations for how the final weights were 



derived, and justifications; 
11. Final imputation plan specifications and justifications; 
12. Data editing plan specifications and justifications;  
13. Evaluation reports; 
14. Descriptions of models used for indirect estimates and projections; 
15. Analysis plans; 
16. Time schedule for revised data; and 
17. Documentation made publicly available in conjunction with the release of data.  
 
Guideline 7.3.3:  For recurring surveys, produce a periodic evaluation report, such as a 
methodology report, that itemizes all sources of identified error.  Where possible, provide 
estimates or bounds on the magnitudes of these errors; discuss the total error model for the 
survey; and assess the survey in terms of this model. 
 
Guideline 7.3.4:  Retain all survey documentation according to appropriate Federal records 
disposition and archival policy. 
 
For more information on measuring and reporting sources of errors in surveys, see FCSM 
Statistical Policy Working Paper 31, Measuring and Reporting Sources of Error in Surveys. 
 
 
Section 7.4   Documentation and Release of Public-Use Microdata 
 
Standard 7.4:  Agencies that release microdata to the public must include documentation clearly 
describing how the information is constructed and provide the metadata necessary for users to 
access and manipulate the data (See also Standard 1.2).  Public-use microdata documentation and 
metadata must be readily accessible to users. 
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Key Terms:  microdata, public-use microdata, record layout, stage of the data collection 
 
The following guidelines represent best practices that may be useful in fulfilling the goals of the 
standard:  



Guideline 7.4.1: Provide complete documentation for all data files.  See Section 7.3 for 
additional information on file documentation.   



Guideline 7.4.2:  Provide a file description and record layout for each file.  All variables must be 
clearly identified and described.  



Guideline 7.4.3:  Make all microdata products and documentation accessible by users with 
generally available software. 



Guideline 7.4.4:  Clearly identify all imputed values on the data file.  



Guideline 7.4.5:  Release public-use microdata as soon as practicable to ensure timely 
availability for data users.   



Guideline 7.4.6:  Retain all microdata products and documentation according to appropriate 
Federal records disposition and archival policy.  Archive data with the National Archives and 
Records Administration and other data archives, as appropriate, so that data are available for 
historical research in future years.   
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APPENDIX  DEFINITIONS OF KEY TERMS 



 
 



 -B- 
Bias is the systematic deviation of the survey estimated value from the true population value.  
Bias refers to systematic errors that can occur with any sample under a specific design.  
Bonferroni adjustment is a procedure for guarding against an increase in the probability of a 
Type I error when performing multiple significance tests.  To maintain the probability of a Type 
I error at some selected value alpha, each of the m tests to be performed is judged against a 
significance level, alpha/m. 
A bridge study continues an existing methodology concurrent with a new methodology for the 
purpose of examining the relationship between the new and old estimates. 
 
 
-C- 
Coding involves converting information into numbers or other symbols that can be more easily 
counted and tabulated. 
Cognitive interviews are used to develop and refine questionnaires.  In a typical cognitive 
interview, respondents report aloud everything they are thinking as they attempt to answer a 
survey question. 
A collection of information is defined in the Paperwork Reduction Act as the obtaining, 
causing to be obtained, soliciting, or requiring the disclosure to an agency, third parties or the 
public of information by or for an agency by means of identical questions posed to, or identical 
reporting, recordkeeping, or disclosure requirements imposed on, ten or more persons, whether 
such collection of information is mandatory, voluntary, or required to obtain or retain a benefit. 
Confidentiality involves the protection of individually-identifiable data from unauthorized 
disclosures. 
A consistent data series maintains comparability over time by keeping an item fixed, or by 
incorporating appropriate adjustment methods in the event an item is changed.  
Covariance is a characteristic that indicates the strength of relationship between two variables. It 
is the expected value of the product of the deviations of two random variables, x and y from their 
respective means.   
Coverage refers to the extent to which all elements on a frame list are members of the 
population, and to which every element in a population appears on the frame list once and only 
once.  
Coverage error refers to the discrepancy between statistics calculated on the frame population 
and the same statistics calculated on the target population. Undercoverage errors occur when 
target population units are missed during frame construction, and overcoverage errors occur 
when units are duplicated or enumerated in error. 
A crosswalk study delineates how categories from one classification system are related to 
categories in a second classification system.  
A cross-sectional sample survey is based on a representative sample of respondents drawn from 
a population at one point in time. 
Cross-sectional imputations are based on data from a single time period.  
Cross-wave imputations are imputations based on data from multiple time periods. For 
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example, a cross-sectional imputation for a time 2 salary could simply be a donor’s time 2 
salary. Alternatively, a cross-wave imputation could be the change in a donor's salary from time 
1 to time 2 multiplied by the time 1 nonrespondent’s salary. 
A cut-off sample is a nonprobability sample that consists of the units in the population that have 
the largest values of a key variable (frequently the variable of interest from a previous time 
period).  For example, a 90% cut-off sample consists of the largest units accounting for at least 
90% of the population total of the key variable.  Sample selection is usually done by sorting the 
population in decreasing order by size, and including units in the sample until the percent 
coverage exceeds the established cut-off. 
 
 
-D- 
Data protection involves techniques that are used to insure that confidential individually-
identifiable data are not disclosed.  
Data series are repeated collections of sequential cross-sectional or longitudinal data 
characteristics of the target population over time. 
The design effect (DEFF) is the ratio of the true variance of a statistic (taking the complex 
sample design into account) to the variance of the statistic for a simple random sample with the 
same number of cases. Design effects differ for different subgroups and different statistics; no 
single design effect is universally applicable to any given survey or analysis. 
Direct survey-based estimates are intended to achieve efficient and robust estimates of the true 
values of the target populations, based on the sample design and resulting survey data. 
Disclosure means the public release of individually-identifiable data. 
Dissemination is any agency initiated or sponsored distribution of information to the public. 
Domain refers to a defined universe or a subset of the universe with specific attributes, e.g., 
knowledge, skills, abilities, attitudes, interests, lines of business, size of operations, etc. 
 
 
-E- 
Editing is the data-processing activity aimed at detecting and correcting errors.  
Effect size refers to the standardized magnitude of the effect or the departure from the null 
hypothesis. For example, the effect size may be the amount of change over time, or the 
difference between two population means, divided by the appropriate population standard 
deviation. Multiple measures of effect size can be generated (e.g., standardized differences 
between means, correlations, and proportions). 
The effective sample size, as used in the design phase, is the sample size under a simple random 
sample design that is equivalent to the actual sample under the complex sample design. In the 
case of complex sample designs, the actual sample size is determined by multiplying the 
effective sample size by the anticipated design effect.  
An eligible sample unit is a unit selected for a sample that is confirmed to be a member of the 
target population.   
Estimates result from the process of providing a numerical value for a population parameter on 
the basis of information collected from a survey and/or other sources. 
Estimation is the process of using data from a survey and/or other sources to provide a value for 
an unknown population parameter (such as a mean, proportion, correlation, or effect size), or to 
provide a range of values in the form of a confidence interval.  
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Estimation error is the difference between a survey estimate and the true value of the parameter 
in the target population. 
 
 
-F- 
In a field test, all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
A focus group involves a semi structured group discussion of a topic. 
Forecasts involve the specific projection that an investigator believes is most likely to provide 
an accurate prediction of a future value of some process. 
A frame is a mapping of the universe elements (i.e., sampling units) onto a finite list (e.g., the 
population of schools on the day of the survey). 
The frame population is the set of elements that can be enumerated prior to the selection of a 
survey sample.  
 
 
-H- 
Hypothesis testing draws a conclusion about the tenability of a stated value for a parameter. For 
example, sample data may be used to test whether an estimated value of a parameter (such as the 
difference between two population means) is sufficiently different from zero that the null 
hypothesis, designated H0 (no difference in the population means), can be rejected in favor of the 
alternative hypothesis, H1 (a difference between the two population means).  
 
 
-I- 
Imputation is the procedure for entering a value for a specific data item where the response is 
missing or unusable.  
Individually-identifiable data refers specifically to data from any list, record, response form, 
completed survey, or aggregation from which information about particular individuals or their 
organizations may be revealed by either direct or indirect means. 
Instrument refers to an evaluative device that includes tests, scales, and inventories to measure a 
domain using standardized procedures. It is commonly used when conducting surveys to refer to 
the device used to collect data, such as a questionnaire or data entry software. 
Item nonresponse occurs when a respondent fails to respond to one or more relevant item(s) on 
a survey.  
 
 
-K- 
Key variables include survey-specific items for which aggregate estimates are commonly 
published from a study. They include, but are not restricted to, variables most commonly used in 
table row stubs. Key variables also include important analytic composites and other policy-
relevant variables that are essential elements of the data collection. They are first defined in the 
initial planning stage of a survey, but may be added to as the survey and resulting analyses 
develop. For example, a study of student achievement might use gender, race-ethnicity, 
urbanicity, region, and school type (public/private) as key reporting variables.  
 



 31
ECM Opp to CC Mot to Compel 
RX-A:11



Page 36 of 41











 
-L- 
A longitudinal sample survey follows the experiences and outcomes over time of a 
representative sample of respondents (i.e., a cohort). 
Longitudinal analysis involves the analysis of data from a study in which subjects are measured 
repeatedly over time. 
 
 
-M- 
Response to a mandatory survey is required by law. 
Measurement error is the difference between observed values of a variable recorded under 
similar conditions and some fixed true value (e.g., errors in reporting, reading, calculating, or 
recording a numerical value).  Response bias is the deviation of the survey estimate from the true 
population value that is due to measurement error from the data collection.  Potential sources of 
response bias include the respondent, the instrument, and the interviewer.   
A microdata file includes the detailed responses for individual respondents. 
The minimum substantively significant effect (MSSE) is the smallest effect, that is, the 
smallest departure from the null hypothesis, considered to be important for the analysis of key 
variables. The minimum substantively significant effect is determined during the design phase. 
For example, the planning document should provide the minimum change in key variables or 
perhaps, the minimum correlation, r, between two variables that the survey should be able to 
detect for a specified population domain or subdomain of analytic interest. The MSSE should be 
based on a broad knowledge of the field, related theories, and supporting literature.  
Missing at random, for a given survey variable, refers to a situation in which the probability 
that a unit is missing that variable is independent of its value, but may not be independent of 
another variable being measured. 
Missing completely at random occurs when values are missing because individuals drop out of 
a study in a process that is independent of both the observed measurements and those that would 
have been available had they not been missing. 
A model is a formalized set of mathematical expressions quantifying the process assumed to 
have generated a set of observations. 
A model-based estimate is produced by a model. 
Model-based samples are selected to achieve efficient and robust estimates of the true values of 
the target populations under a chosen working model.  
Model validation involves testing a model's predictive capabilities by comparing the  
model results to "known" sources of empirical data. 
Multiple comparisons involve a detailed examination of the differences among a set of means. 
Multivariate analysis is a generic term for many methods of analysis that are used to investigate 
multivariate data. 
Multivariate data include data for which each observation consists of values for more than one 
random variable. 
Multivariate modeling provides a formalized mathematical expression of the process assumed 
to have generated the observed multivariate data. 
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-N- 
Nonprobabilistic methods—see “”probabilistic methods.”  
Nonresponse bias occurs when the observed value deviates from the population parameter due 
to differences between respondents and nonrespondents. Nonresponse bias may occur as a result 
of not obtaining 100 percent response from the selected cases.  
Nonresponse error is the overall error observed in estimates caused by differences between 
respondents and nonrespondents.  It consists of a variance component and nonresponse bias. 
Nonsampling error includes measurement errors due to interviewers, respondents, instruments, 
and mode; nonresponse error; coverage error; and processing error. 
 
 
-O- 
Overall unit nonresponse reflects a combination of unit nonresponse across two or more levels 
of data collection, where participation at the second stage of data collection is conditional upon 
participation in the first stage of data collection.  
 
 
-P- 
The p value is the probability of the observed data’s showing a more extreme value than the 
result, when there is no effect in the population. 
In a pilot test, a laboratory or a very small-scale test of a questionnaire or procedure is 
conducted. 
Population—see “target population.”  
Post-stratification is applied to survey data, in which sample units are stratified after data 
collection using information collected in the survey and auxiliary information to adjust weights 
to population control totals. 
The power (1 – b) of a test is defined as the probability of rejecting the null hypothesis when a 
specific alternative hypothesis is assumed. For example, with b = 0.20 for a particular alternative 
hypothesis, the power is 0.80, which means that 80 percent of the time the test statistic will fall 
in the rejection region if the parameter has the value specified by the alternative hypothesis.  
Precision of survey results refers to how closely the results from a sample can reproduce the 
results that would be obtained from a complete count (i.e., census) conducted using the same 
techniques. The difference between a sample result and the result from a complete census taken 
under the same conditions is an indication of the precision of the sample result. 
A survey pretest involves experimenting with different components of the questionnaire or 
survey design or operationalization prior to full-scale implementation. This may involve pilot 
testing, that is a laboratory or a very small-scale test of a questionnaire or procedure, or a field 
test in which all or some of the survey procedures are tested on a small scale that mirrors the 
planned full-scale implementation. 
Probabilistic methods for survey sampling are any of a variety of methods for sampling that 
give a known, non-zero, probability of selection to each member of the target population.  The 
advantage of probabilistic sampling methods is that sampling error can be calculated.  Such 
methods include: random sampling, systematic sampling, and stratified sampling.  They do not 
include: convenience sampling, judgment sampling, quota sampling, and snowball sampling. 
Probability of selection in a survey is the probability that a given sampling unit will be selected, 
based on the probabilistic methods used in sampling. 
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A projection is an estimate of a future value of a characteristic based on current trends. 
A public-use data file or public-use microdata file includes a subset of data that have been 
coded, aggregated, or otherwise altered to mask individually-identifiable information, and thus is 
available to all external users. Unique identifiers, geographic detail, and other variables that 
cannot be suitably altered are not included in public-use data files.  
  
 
-Q- 
Quality assurance processing includes any procedure or method that is aimed at maintaining or 
improving the reliability or validity of the data. 
 
  
-R- 
Raking is a multiplicative weighting technique that uses iterative proportional fitting.  That is, 
weights are obtained as the product of a number of factors contributed by auxiliary variables. 
In ratio estimation, an auxiliary variate xi, correlated with yi, is obtained for each unit in the 
sample.  The population total X of the xi must be known.  In practice, xi is often the value of yi at 
some previous time when a complete census was taken.  The goal is to obtain increased precision 
by taking advantage of the correlation between yi and xi.  The ratio estimate of Y, the population 
total of yi, is YR = (y/x), where y and x are the sample totals of yi and xi, respectively. 
A record layout is a description of the data elements on the file (variable names, data types, and 
length of space on the file) and their physical locations. 
Required response items include the minimum set of items required for a case to be considered 
a respondent.  
Respondent burden is the estimated total time and financial resources expended by the survey 
respondent to generate, maintain, retain, and provide survey information. 
A response analysis survey is a study of the capability of respondents to accurately provide the 
data requested for a survey.   
Response bias is the deviation of the survey estimate from the true population value that is due 
to measurement error from the data collection.  Potential sources of response bias include the 
respondent, the instrument, and the interviewer.   
Response rates calculated using base weights measure the proportion of the sample frame that is 
represented by the responding units in each study.  
 
 
-S- 
Sampling error is the error associated with nonobservation, that is, the error that occurs because 
all members of the frame population are not measured. It is the error associated with the 
variation in samples drawn from the same frame population. The sampling error equals the 
square root of.the variance. 
 
Sampling units are the basic components of a sample frame.  Everything covered by a sample 
frame must belong to one definite sampling unit, or have a measurable probability of belonging 
to a specific unit. The sampling unit may contain, for example, defined areas, houses, people, or 
businesses.  
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Sensitivity analysis is designed to determine how the variation in the output of a model 
(numerical or otherwise) can be apportioned, qualitatively or quantitatively, to changes in input 
parameter values and assumptions.  This type of analysis is useful in ascertaining the capability 
of a given model, as well its robustness and reliability. 
Stage of data collection includes any stage or step in the sample identification and data 
collection process in which data are collected from the identified sample unit. This includes 
information obtained that is required to proceed to the next stage of sample selection or data 
collection (e.g., school district permission for schools to participate or schools providing lists of 
teachers for sample selection of teachers). 
Standard error is the standard deviation of the sampling distribution of a statistic.  Although the 
standard error is used to estimate sampling error, it includes some nonsampling error. 
Strata are created by partitioning the frame and are generally defined to include relatively 
homogeneous units within strata.  
Statistical significance is attained when a statistical procedure applied to a set of observations 
yields a p value that exceeds the level of probability at which it is agreed that the null hypothesis 
will be rejected. 
A statistical survey is a data collection whose purposes include the description, estimation, or 
analysis of the characteristics of groups, organizations, segments, activities, or geographic areas.  
A statistical survey may be a census or may collect information from a sample of the target 
population. 
Substitution is the process of supplementing the sample in an unbiased manner in order to 
ensure it continues to be representative of the population.  
A survey system is a set of individual surveys that are interrelated components of a data 
collection. 
 
-T- 
The target population is any group of potential sample units or persons, businesses, or other 
entities of interest. 
The total mean square error is a measure of the combined overall effect of sampling and 
nonsampling error on the estimate. 
Type I error is made when the tested hypothesis, H0, is falsely rejected when in fact it is true. 
The probability of making a Type I error is denoted by alpha (α). For example, with an alpha 
level of 0.05, the analyst will conclude that a difference is present in 5 percent of tests where the 
null hypothesis is true. 
 
 
-U- 
Unit nonresponse occurs when a respondent fails to respond to all required response items (i.e., 
fails to fill out or return a data collection instrument).  
A universe survey involves the collection of data covering all known units in a population (i.e., a 
census). 
Usability testing in surveys is the process whereby a group of representative users are asked to 
interact and perform tasks with survey materials, e.g., computer-assisted forms, to determine if 
the intended users can carry out planned tasks efficiently, effectively, and satisfactorily.   
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-V- 
Validation studies are conducted to independently verify that the data collection methodology 
employed will obtain accurate data for the concept studied.   
Validity is the degree to which an estimate is likely to be true and free of bias (systematic 
errors). 
Variance or variance estimates— The variance is a measure based on the deviations of 
individual scores from the mean. However, simply summing the deviations will result in a value 
of 0.  To get around this problem the variance is based on squared deviations of scores about the 
mean.  When the deviations are squared, the rank order and relative distance of scores in the 
distribution is preserved while negative values are eliminated.  Then to control for the number of 
subjects in the distribution, the sum of the squared deviations, S(X - `X), is divided by N 
(population) or by N - 1 (sample).  The result is the average of the sum of the squared deviations. 
Response to a voluntary survey is not required by law. 
 
 
-W- 
A wave is a round of data collection in a longitudinal survey (e.g., the base year and each 
successive followup are each waves of data collection). 
Weights are the inverse of the probability of selection in most probabilistic surveys.  However, 
in the case of establishment surveys, the weights most frequently represent the estimated 
proportion that the responding establishments represent of the total industry. Weights may be 
adjusted for nonresponse.   
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 you are not the intended recipient, you should treat this communication as strictly confidential and provide it to
 the person intended.  Duplication or distribution of this communication is prohibited by the sender.  If this
 communication has been sent to you in error, please notify the sender and then immediately destroy the
 document.
 

From: Cohen, Jonathan [mailto:jcohen2@ftc.gov] 
Sent: Friday, July 18, 2014 11:46 AM
To: Eric Awerbuch; Jonathan Emord; Peter Arhangelsky
Cc: Decastro, Arturo; Johnson, Katherine
Subject: ECM: Service & Dr. Stewart
 
Counsel,
 
            We have no record of receiving your opposition to our motion concerning the
 manufacturer’s pilot study, although the Court relied on your opposition to deny our motion.  If
 we simply missed your service, I apologize.  If not, please serve us now, and we’ll evaluate what
 to do next (having not seen your opposition, we reserve our rights). 
 

More broadly, please confirm that there’s nothing else ECM has filed but not served on
 Complaint Counsel.  Again, if we simply missed your service copy, then I apologize. 

 
Finally, with respect to your motion to recess the trial, we suggest another option that

 would still prejudice us somewhat, but less than the alternatives you propose.  Specifically, we
 would agree that you can submit Dr. Stewart’s report along with a paper direct (confined to his
 report in accordance with the Court’s rules).  Dr. Stewart would not give a live direct, but we
 would cross Dr. Stewart for the full day on August 6.  This would prejudice us because the trial
 would begin with your case, not ours, and but the prejudice would be limited because it would
 only be the cross of an adverse witness, rather than the direct of an adverse witness. 

 
Please let us know if you agree to this alternative, so that we can avoid both further filings

 and further uncertainty with respect to Dr. Stewart’s testimony.              
 
Best,

 
Jonathan Cohen
Enforcement Division |  Bureau of Consumer Protection |  Federal Trade Commission 
600 Pennsylvania Avenue, N.W., CC-9528  Washington, D.C.  20580 
(202) 326-2551  | jcohen2@ftc.gov  
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