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IN EVALUATING DECEPTION:
AN ECONOMIST’S PERSPECTIVE

Janis K. PAPPALARDO™

I. INTRODUCTION

Consumer research has become a staple of modern life. Newspapers
routinely report the results of their own opinion surveys. Nonprofit arts
organizations conduct research to help determine which acts to book
and how to price tickets. Advertising agencies depend on research to
predict and evaluate consumer responses to marketing campaigns. Manu-
facturers generate consumer research to inform product introduction
and pricing decisions. Politicians conduct polls to guide campaign strate-
gies. Why does consumer research pass the market test in so many
forums? Imperfect as most research may be, many decision makers appar-
ently believe that it leads to better information and better decisions than
expert opinion alone. This should not be surprising: academic studies
suggest that experts are often unable to predict consumer opinions.!

* Economist, Bureau of Economics, Federal Trade Commission. The views expressed
in this paper are those of the author. They do not necessarily reflect the opinion of the
Federal Trade Commission or of any Commissioner. I thank many people for their thought-
ful comments on earlier drafts, including Jonathan Baker, Gerard Butters, Richard Cras-
well, Theodore H. Hoppock, Pauline Ippolito, James Lacko, Michael B. Mazis, Dennis
Murphy, Thomas P. Olson, Paul Pautler, Lee Peeler, Paul L. Yde, participants in a panel
discussion of the ABA Section of Antitrust Law, Proving Deceptive Advertising with Surveys,
and an anonymous reviewer.

U See, e.g., ]. Scow Armstrong, Prediction of Consumer Behavior by Experts and Novices, 18 J.
ConsuMER RESs. 251 (1991); Stephen J. Hoch, Who Do We Know: Predicting the Interests and
Opinions of the American Consumer, 15 J. CONSUMER Res. 315 (1988). Armstrong posed the
following research question: “Are those who are familiar with scientific research on con-
sumer behavior better able to make predictions about phenomena in this field?” He
reports that: "The practitioners were correct on 58.2 percent of the hypotheses, the
students on 56.6 percent, and the academics on 51.3 percent. No group performed better
than chance.” Hoch asked marketing experts and novices to make predictions about the
“activities, interests, and opinions of the American consumer.” He reported that:

Predictive accuracy was low overall, and experts were no more accurate than
everyday consumers in predicting consumer opinions. This occurred because
(1) everyday consumers were much more similar to the target population than
were the marketing experts and (2) the experts had difficulty consistently identify-
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available. And even when available, the data are often very “noisy,” mak-
ing it difficult to detect advertising effects. Yet real business decisions
about advertising must be made every day. To deal with this problem,
marketers have developed several “proxy” measures for behavioral out-
comes. These measures are used to define procedures for evaluating
deception in the marketing literature. Interestingly, marketers tend not
to rely on perception measures to evaluate deception. Instead, they tend
to rely on measures of consumer beliefs or consumer purchase inten-
tions.

Consumer beliefs following advertising exposure are often used to
define deception, despite limited research testing the validity of belief
measures.”® To understand the difference between a belief measure and
a perception measure, it is helpful to consider the “Joe Isuzu” advertising
campaigns. In these campaigns, the fictional character Joe Isuzu makes
outlandish claims about the benefits of purchasing an Isuzu automobile.
Thus, if one were to ask what a Joe Isuzu ad “says or suggests,” respondents
might say that the ad says or suggests that an outlandish outcome would
occur. However, if one asked respondents if they believe the Joe Isuzu
claims, they might get a different answer because, after all, a reasonable
consumer would be unlikely to believe the outlandish claim.

Purchase intentions are another outcome measure that can be used to
predict advertising effects. Seymour Sudman recommends that purchase
intentions be employed to evaluate deception theories when more direct
measures of behavior are not available:

Questions asked after viewing the advertisement should include inquir-
ies concerning buying intentions, which will address issues of material-
ity, in addition to issues pertaining to perceptions of the advertisement,
which measure deception. The issue ultimately is whether the advertise-
ment has an impact on buying behavior, and buying intentions, al-
though imperfect, remain the best predictor of behavior.”

B. How SnouLp DeEcepTiON BE MEASURED?

Marketing researchers have long argued for a consumer research-
based approach to deception law. For example, since the early 1970s
researchers have argued that the Commission ought to rely on “objective
assessment of consumers’ understanding of allegedly deceptive advertise-

which new executions are compared; thus, there is no need to use a control ad each time
a new campaign is tested for overall effectiveness.

% Gary M. Armstrong et al., Defining and Measuring Deception in Advertising: A Review and
Fvaluation, in CURRENT ISSUES & RESEARCH IN ADVERTISING 17 (James H. Leigh & Claude
R. Martin, Jr. eds., 1980) at 27.

% Sudman, supra note 2, at 30.
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ments.”® In addition, since at least the early 1980s, marketing research
academics have generally favored a control ad approach to deceptive
advertising research. Like Judge Manion, Edward Russo et al. argued for
“some equitable, standard procedure to determine whether an ad is
misleading.” Russo et al. conducted an experiment illustrating their
proposed technique. The methodology is important for two reasons.
First, the study addresses the question of whether, and how, to use
control ads. Second, it considers explicitly the problem of reinforcing
or exploiting false beliefs.

The methodology endorsed by Russo et al. requires a comparison
among beliefs held after exposure to potentially misleading ads, ads
without the potentially misleading claim, and ads with a corrected version
of the potentially misleading claim. The technique is summarized as
follows:

If the level of misleading belief is (statistically significantly) higher for
the original group than for the no-ad (control) group, then the ad is
found to be incrementally misleading. Exposure to the ad increases the
level of false belief.
Exploitative misleadingness occurs when the ad does not increase,
but free-rides on, an existing level of misleading belief. If the level of
misleading belief is (statistically significantly) higher for the original
ad than for the corrected version, the ad is found to be exploitively mis-
leading.*
“Misleadingness” is then defined: “An advertisement is misleading if
it creates, increases, or exploits a false belief about expected product
performance.™!

Russo et al. recognized that their methodology can sometimes be
difficult to implement: “Devising a proper corrected ad requires clever-
ness and effort. Like its reflection, the control group in experimental
science, the correct ad may pose practical difficulties, but at least the
goal is clear.”? Nevertheless, they continued to believe that the effort
would be justified.

The marketing community built upon the Russo methodology—even
after publication of the FTC’s Policy Statement on Deception. For exam-
ple, Raymond Burke et al. followed the Russo control group tradition

% Armstrong et al., supra note 36, at 18. Also by the early 1970s, behavioral evidence
was reportedly considered in roughly half of the FTC’s advertising cases. See ]. Edward
Russo et al., Identifying Misleading Advertising, 8 J. CONSUMER REs. 119 (1981).

¥

40 Jd. at 127.
4 Id. at 128.
42 Jd. at 129.
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and assessed deception by “comparing consumer responses to the ques-
tionable claims against responses to the presentation of no attribute
information and true information.”® As an extension, Burke measured
not only the effect of ads on beliefs, but also “affect toward using the

brand,” “preference for the brand over competitors,” and “purchase like-
lihood.”*

Widespread preference among marketing researchers for a control
ad approach continues today. For example, in his analysis of Kraft, Sud-
man writes:

One of the major strengths of the FIT'C survey is the presence of a
control group. Most of the challenges raised about possible context
effects, yea-saying, and question wording can be countered by compar-
ing the control group and the group that saw the disputed advertise-
ment. Using a control group is especially valuable in situations, such
as the one discussed by Jacoby and Szybillo and Stewart, in which the
disputed advertisement had been running for a long time before the
survey was conducted. Again, comparing the control and experimental
groups eliminates effects of prior experience.

. . . Advertising studies in malls are typically considered as surveys of
the population. However, they are actually more similar to experiments
in which the advertisement is the stimulus. Considering them as experi-
ments emphasizes the need for a control group, which is a recommenda-
tion for legal studies, as well as for many other mall market research
projects.*

Similarly, Craig Andrews and Thomas Maronick write:

In any study, it is important to have the ability to control the situation
in which the study is being conducted so as to eliminate the role of
extraneous forces and competing explanations. A control ad is often
used to separate effects due to the challenged ad claim from effects
due to external factors associated with such an ad claim. Such external
factors include previous exposure to the ad, other nonchallenged execu-
tional and copy pointelements in an ad, and prior beliefs and knowledge
associated with the advertised product.*

The more general marketing research literature also reveals a prefer-
ence for control methods. Recent guidelines formulated for research on
marketing communications advocate the use of controls, either through

* Raymond Burke et al., Deception by Implication: An Experiment Investigation, 14 ]J. CON-
SUMER REs. 483 (1988).

4 Id. at 487.
*® Sudman, supra note 2, at 33.
* Andrews & Maronick, supra note 2, at 305 (citations omitted).
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experimentation or through statistical corrections.*’ Similarly, marketing
research textbooks warn against the use of “one-shot case studies:

A useful point of departure for discussing experiments is the one-shot
case study . . . . Asingle group of test units is exposed to an experimental
variable, and its response is observed once . .. For example, we might
interview a convenience sample of those who read a particular trade
Jjournal for their reaction to our product. The experimental stimulus
here would be the ad.

The one-shot case study is of little value in establishing the validity
of hypothesized causal relationships (the ad was responsible for creating
a favorable attitude toward our product) because it provides too little
control over the extraneous influences. It provided no basis for compar-
ing what happened in the presence of X with what happened when X
was absent. Yet the minimum demands of scientific inquiry require that
such comparisons be made.

The one-shot case study is more appropriate for exploratory than
conclusive research. It is appropriately used to suggest hypotheses; it
is not appropriate for testing their validity.*8

V. CONCLUSIONS AND SUGGESTIONS
FOR FUTURE RESEARCH

Questions and controversies regarding the use of copy tests and other
consumer research to evaluate deception are not new. Consumer re-
search has played a role in FTC analyses for many years. In fact, it appears
that consumer research activity at the FTC peaked roughly twenty-five
years ago.®

Some controversies may never be resolved. However, the economics
and marketing approaches are consistent on three key points. First, both
fields reveal a strong preference for empirical research to test deception
hypotheses. Second, consistent with first principles of the scientific
method, both fields place a high premium on controlled data, especially
data utilizing control ads. Third, both fields emphasize the need to
consider the likely effects of proposed remedies to deception because
empirical data suggest that remedies can sometimes do more harm
than good.

# Paul N. Bloom et al., Criteria for Assessing Research on the Effects of Marketing
Communications, Marketing Science Institute Working Paper 94-123, 1995 (available at
MSI Cambridge, Mass.).

¥ GILBERT A. CHURCHILL, JR., MARKETING RESEARCH METHOLOGICAL FOUNDATIONS
187 (5th ed. 1991),

4 See Maronick, supra note 35; Mary G. Jones, Marketing Academics at the FI'C: Reflections
and Recommendations, in MARKETING AND ADVERTISING REGULATION: THE FEDERAL TRADE
COMMISSION IN THE 19905 216-220 (Patrick E. Murphy & William L. Wilkie eds., 1990);
Patrick E. Murphy, Past FI'C Participation by Marketing Academics, in id. at 205-15.
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Given the strong theoretical preference to test deception theories with
consumer survey data—particularly controlled data—one might wonder
why controlled consumer research studies are not performed routinely.
There is one obvious explanation. As discussed above, the Commission
has not been required, as a matter of law, to produce consumer survey
evidence to prove deception theories. Nor is the Commission required
to employ particular control measures when it does collect fresh copy
test evidence.

This leaves unanswered several important policy questions: Should
consumer research be used more routinely, as a matter of case selection
and policy planning? Should deception laws be changed to require a
more systematic application of marketing and economic research princi-
ples? Should standards be adopted to guide consumer research protocols
whenever the Commission finds it necessary to gather fresh evidence to
evaluate deception theories?

Unfortunately, there are no easy answers to any of these questions.
Consumer research can be costly, and controls substantially increase
research costs.® From an economic perspective, data acquisition and
analysis costs ought to be scrutinized under the same cost/benefit micro-
scope as anything else. Ultimately, the net benefits of consumer research
will depend on the potential harm from making “wrong” policy decistons
in the absence of such research. Consistent with the economic deception
analysis described above, costs for solid testing are more likely to be
justified the greater the potential harm from chilling truthful informa-
tion, the less certain we are that a remedy will fix a problem, and the
further away claims are from the “express” end of the “express claim/
implied claim” continuum.

In cases where analysts and decision makers agree on likely reasonable
ad interpretations, where there is little risk of over-deterrence, and where
there is strong reason to believe that a remedy will work as intended,
one can understand why consumer research is not conducted routinely.
Given how often consumer research is used to make decisions throughout
society, I am inclined to believe that decisions regarding deception might
benefit from more reliance on survey data. This, however, is a testable
hypothesis that would benefit from further research.

In cases where consumer research is deemed necessary to evaluate
ad interpretation and de novo data are collected, the economic and
marketing literature indicates that the default position should be to
include controls. To be fair, there are some practitioners who question

5 See Sudman, supra note 2.
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the value of controls even in these cases. One argument against controls
is that they can be difficult to devise.” This is sometimes a real problem,
as anyone who designs copy tests will verify. However, if copy test data
are important to a case, the lack of an ideal control ad does not necessarily
imply that controls should not be used. A better approach would be
to use a “sensitivity analysis,” whereby several reasonable controls are
employed and the results of the different control conditions are com-
pared. Such an approach seems consistent with the general recommenda-
tion that “whenever possible, associative and causal studies should use
different methods and scales to measure the constructs under investi-
gation,”?

Another argument against the use of controls arises in cases where
deceptive ad interpretations arise from preexisting false beliefs, which
may have been caused by previous advertising campaigns. Some prac-
titioners argue that use of a control in such cases would allow marketers
to avoid responsibility for deception that they caused. Although such
cases require particular care regarding the choice of controls, they do
not necessarily render controls useless. As suggested by Russo, remedy
controls are particularly useful in these circumstances. For example, if
consumers are shown corrected ads, how does this change their percep-
tions and likely purchase behavior? Of course, determining the extent
to which misperceptions are caused by previous advertising versus other
factors is still undeniably difficult. However, remedy controls would be
helpful to evaluate the extent to which intervention is likely to improve
consumer welfare.

As a matter of science, there is no question that controlled data (con-
trolled statistically or experimentally) is preferred to uncontrolled data.
As a practical matter, however, the magnitude of bias resulting from a
lack of controls is unclear. A more precise estimate of the costs of failing
to conduct copy tests and failing to use controls—in terms of identifying
the existence of deceptive perceptions or the effects of a proposed
remedy—would give policy analysts and the private bar a better way to
estimate when the net benefits of conducting controlled tests are likely
to be positive. Perhaps researchers could compare outcomes in published
litigation tests with the outcomes that would have been observed if
criticized aspects had been corrected. If it turns out that responses
to various criticisms substantially change outcomes, then the fuss over

* See Russo et al., supre note 38; Michael B. Mazis, Copy-Testing Issues in FT'C Advertising
Cases, in MARKETING AND PusLIc PoLicy CONFERENCE PROCEEDINGS 122-30 (1996).

52 Bloom et al., supra note 47, at 23.
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controls will be of more than theoretical interest and will likely gain
more attention from practitioners and policy makers alike.

Disagreements regarding the appropriateness of alternative outcome
measures would also benefit from further research. Should copy tests
focus on consumer perceptions, beliefs, purchase intentions, or other
measures? Unless policy participants agree on which broad concepts
should be measured, even good measures of a construct could be irrele-
vant to decision makers. Research validating various approaches would
be a welcome addition to the public policy and marketing literature and
could help to bridge gaps that sometimes exist between the economic,
marketing, and legal perspectives.

The information revolution is already changing the face of antitrust
analysis. As we head into the Twenty-First Century, this would seem to be
an opportune time to consider how improvements in consumer research
technology might improve consumer protection analysis. Surely, a con-
sumer protection revolution cannot be far away.
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