























and procompetitive. The FAA Act declares that a supplier cannot require that a retailer be its
exclusive outlet, to the exclusion in whole or in part of other suppliers’ products. The FAA Act
thus speaks in terms of suppliers exerting power over retailers. But BATF proposes to extend
that prohibition, so that a retailer could not, by its own free choice, offer and agree to be an
exclusive outlet for a supplier, even in a competitive market.” Such a choice would presumably
show that the retailer believed the arrangement would be beneficial to it. Determining whether

it would be anticompetitive would require knowing more about the characteristics of the market.

Under the Clayton Act, an exclusive dealing arrangement is illegal only if the effect may
be to substantially lessen competition or to tend to create a monopoly. The practices that are the
subject of this rulemaking would be not considered per se illegal in antitrust analysis. On the
contrary, in many circumstances they would be considered competitively neutral or even
procompetitive. Only if more complete analysis disclosed actual or threatened anticompetitive
effects in particular circumstances would antitrust law fi~? them illegal. Thus, evaluating a
particular exclusive dealing agreement requires understanding the nature of competition in the

relevant product and geographic markets and the likely effect of the agreement in that context.*

33 Notice, p. 21699; Proposed 27 C.F.R. § 8.52(b).

** The proposal would also treat all forms of tying as violations of the FAA Act, without
regard to the tying product’s market share or the practice’s competitive effect. Although tying
has sometimes been described as a per se offense, thus requiring no showing of anticompetitive
effect, the Supreme Court has required a showing of economic or market power in the tying
product before imposing liability.



Antitrust analysis of a vertical restraint such as an exclusive dealing contract is concerned
with whether the practice preserves or enhances the market power of existing firms and whether
it shelters or facilitates collusion or anticompetitive coordinated behavior.? “Market power”
can be defined as the ability to maintain prices above competitive levels for a significant period
of time. In examining vertical restraints, market power issues are usually assessed by identifying
relevant markets and market shares and by examining the conditions of competition among
different brands, that is, the ability of consumers to purchase the competing products of other
manufacturers at a competitive price. If this “interbrand” competition is healthy, so consumers
retain this ability, then antitrust analysis does not usually object to manufacturers’ restrictions
on non-price aspects of product distribution that have procompetitive benefits. These restrictions
on “intrabrand” competition may lead to efficiencies and promote interbrand competition. For
example, nonprice vertical restrictions may discourage retailers from “free riding” by using one
supplier’s promotional efforts to promote the products of others. Such restrictions can thus

benefit the ultimate consumer.

Some of the proposed criteria for identifying risk to retailer economic and competitive
independence raise the possibility that risks to independence would be inferred from
competitively neutral or even procompetitive behavior. The first criterion, that the practice
restricts or hampers the retailer’s free economic choice of products or quantities, is a restatement
of the general principle. But the next three criteria might lead to objections to competitively

neutral contracts. The proposed rule would find that a retailer’s obligation to participate in a

5 See Beltone Electronics Corp., 100 F.T.C. 68 (1982).
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promotion as a condition of obtaining the supplier’s products, its continuing obligation to buy
or promote the supplier’s products, or its commitment not to terminate purchases of the
supplier’s products, would be considered evidence that the retailer’s economic independence was
threatened. Yet each feature could appear as an aspect of otherwise normal commercial
relationships through which parties undertake to buy, promote and sell quantities over a period
of time. Such transactions, which the BATF regulations apparently would prohibit,”® are
commonplace in other settings and in most circumstances are competitively benign and indeed

may often be efficiency enhancing.?

Thus, even if the focus is on impairment of retailer independence, rather than effect on
the sales of competing suppliers, achieving results that do not impair healthy competition may
require careful analysis. Moreover, the analysis may depend on factors that vary from market
to market. Because the alcoholic beverage industry is subject to many differing state and local
regulations of pricing and entry, both at wholesale and retail levels, market and competitive
conditions may vary greatly and the competitive significance of any general federal policy may
be muted Still, BATF may wish to consider incorporating some principles from competition
policy analysis and enforcement. The possibility of competitive entry into the relevant market
is always an important consideration. If entry is not too difficult, for example, if exclusive

territories are not mandated by law or contract, and if prices are not regulated, then BATF might

%27 C.F.R. § 8.22 prohibits agreements that have the effect of requiring purchases beyond
a single sales transaction.

*" A stringent rule might nonetheless be called for if there is reason to believe that such
arrangements in this industry were likely to represent relationships that offended other polic.es.
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be more willing to find that arrangements reflect free choices rather than anticompetitive

conditions or loss of independence.

The FAA Act’s prohibitions against exclusive outlets and tied houses may be intended
to promote goals other than or in addition to market competition. Stringent restrictions of these
practices, intended to promote those other goals, might well inhibit market competition. Under
the antitrust laws, the practices are not ones that would normally be thought to require such tight
regulation in order to protect competition in the market for other kinds of products. If BATF
intends to use market competition as one means of accomplishing its statutory goals, we urge

that its definition of “exclusion” be no broader than the FAA Act requires.

IV.  Conclusion

BATF’s proposal that exclusion under the FAA Act should not be found unless there is
a showing of a threat to retailers’ competitive independence could be consistent with promoting
a competitive market if the threat to independence resulted from an exercise of market power
by a supplier. A retailer could, consistently with healthy competition, choose an arrangement
that constrained some of its independence. We recommend that BATF not define exclusion by
reference to reduction in purchases from competitors, because that fact will always be
ambiguous. Instead, the focus should be on acts by suppliers that exclude their competitors by

unreasonably restraining retailers’ choices.
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