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and the allocation of shippers among specific carriers.37 The FMC could ban other agreement

terms, not listed in the statute, if they appear unduly anticompetitive after a similar analysis.

The Conference Report notes that the "flexible standard [in section 6(g)] permits th~

Commission to seek an injunction even whpn an agreement would not violate any of the

prohibited acts set forth elsewhere in the bill."38 The terms that the FMC can challenge may

have been expressed as ancillary parts of the basic agreement, or as collateral and formally

separate agreements.

Provisions that may limit or burden an individual carrier's ability to take independent

action may be worth examination. The right of independent action permits individual

members of the conference to depart from the common pricing and offer their own rate or

service, on a particular product, with notice to the conference.39 To the extent that the

exercise of that right is inhibited, competition may be deterred. In this context, capacity-

limitation agreements or "capacity managetr.ent programs" may warrant particular

examination. These programs typically involve agreements by carriers to leave a certain

percentage of their vessel carrying capacity unfilled. By eliminating a certain measure of

37 See 1984 Shipping Act § 10(c), 46 U.S.C. App. § 1709(c).

38 Conference Report at 31.

39 Provisions allowing the participants in a joint venture to take action independent of the
venture have been deemed important to maintaining competition in a number of antitrust
cases. See BMI, 441 U.S. at 23-24 (individual composers still retained power to market their
works independently); GWToyota, 103 F.T.C. at 384 (parties required to develop separate
pricing and marketing plans). See also National Bancard Corp. v. VISA USA, Inc., 596 F.
Supp. 1231, 1254-55 (S.D. Fla. 1984), aff'd, 779 F.2d 592 (11th Cir.), cert. denied, 479 U.S. 923
(1986); Stratmore v. Goodbody, 866 F.2d 189, 193 (6th Cir.), cert. denied, 490 U.S. 1066
(1989).
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useable excess capacity, the agreements may reduce the carrier's ability to respond to any

increase in demand that its independent action might generate.

Thus, in shon, the antitrust analysis of joint ventures in general, and of ancillary

restraints in particular, appears relevant to the FMC's application of the competition standards

in section 6(g).

If the FMC wishes to formally incorporate some of the techniques of antitrust joint

venture analysis into its own analysis, it might wish to indicate this by adding the following

items to the list of factors to be considered in Paragraph B of the draft guidelines section on

Pre-implementation Review: "the degree of efficiency-enhancing integration that is achieved

through the agreement," and "whether such efficiencies could be achieved through other,

known and proven, less restrictive means." If the FMC wishes to specifically consider the

competitive effects of ancillary and collateral agreements, it might also include the following

sentence at an appropriate point in the guidelines: "The FMC may examine both the effects

of an agreement as a whole and the effects of particular terms or collateral agreements."

The special aspects of the 1984 Shippin& Act
do not preclude a central role for antitrust principles

We recognize that the 1984 Shipping Act differs in some respects from the antitrust

laws. Those differences do not appear so great, however, as to preclude a central role for

antitrust principles.4O

40 One of these principles is concern for the welfare of consumers. That principle is echoed
in the Conference Report, which expresses an intent that section 6(g) should serve "the long­

(continued...)'
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As the FMC reviews the competitive effects of maritime agreements, Congress has

expressed an intention that it should count as benefits to the industry some factors that would

not necessarily be considered under antitrust law. Most notably, Congress has identified

"severe rate instability" and "overcapacity" as serious problems for the industry,<41 and has

indicated that measures to address these problems will "serve the long-term interests of ocean

carriers and shippers."<42 In this respect section 6(g) is different from the Sherman Act, which

would normally expect competition - not competitor agreements - to deal with both rate

instability and overcapacityY As a result, the interest-balan~inganalyses performed by the

FMC may differ in some of their particulars from those done under the antitrust statutes.

Given the importance of competition in the economy and its benefits to consumers,

however, we suggest that the FMC apply antitrust considerations in its analysis to the full

extent that the statute permits.

<4O(•••continued)
term interests of ... shippers," that is, of the consumers of transportation services, as well as
of carriers.

•1Conference Report at 33.

• 2 Conference Report at 33.

-43 See, e.&., United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 221 (1940) (Sherman
Act case) (non-integrating horizontal combination was unlawful even if it merely "stabilized"
market prices).
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Section 6W should be construed to reach conduct that
prevents decreases in rates, as well as conduct that causes increases

The FMC may wish to consider whether the guidelines should state that section 6(g)

applies to agreements that prevent rates from dropping, as well as those that cause rates to rise,

and to agreements that prevent service from improving as well as those that cause service to

deteriorate. An agreement to stabilize prices (or terms of service), like an agreement to raise

prices (or reduce service), would result in prices that are above competitive levels (or service

that is below competitive levels).

This construction would seem to be consistent with the purpose of the statute to

address unreasonable reductions in competition adversely affecting price or service and to

pennit the agency to assess all the competitive effects of maritime agreements.~ It might also

best apply the letter of the statute, since it essentially involves no more than defining the most

relevant baseline from which an unreasonable "increase" in cost or "reduction" in service is

to be measured. In the context of section 6(g), these terms seem best understood as referring

to changes from the level that would have existed without the agreement.

Some of these issues may be presented, for example, by capacity-management programs,

under which the carriers in a particular trade withdraw a certain percentage of their capacity

from the market. Although such agreements may not have reduced capacity to a point that

~ The congressional concern about overcapacity and rate instability, although certainly
relevant in this context, would not seem to bar such an inquiry. That concern may well have
been a limited one, focusing on the rapid and unpredictable fluctuations in rates to which
shipping has historically been subject, see ACCOS Report at 6, 69-70, rather than reflecting
a desire to stand in the way of long-term changes in rates and service reflecting new economic
conditions.
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has caused rates to rise,-45 they may tend to support rates above competitive levels. The FMC

may wish to resolve any uncertainty about the relevance of this factor by declaring that

section 6(g) permits consideration of either type of effect on rates.

To make this point explicit, the F!,fC may wish to amend the first sentence in

Paragraph B of the guidelines on Post-Implementation Agreement Monitoring to refer to a

reduction in competition "that has increased transportation costs above the level that would

otherwise have prevailed or has decreased transportation service below the level that would

otherwise have prevailed ...."

Conclusion

We suggest that the FMC might wish to consider: (1) the relevance of antitrust law in

general and merger and joint venture law in particular to the assessment of competitive effects

under section 6(g); (2) the possibility that ancillary agreements could be challenged under

section 6(g) even for overall agreements that are permissible; and (3) the possibility of expressly

announcing that section 6(g) will apply to agreements that tend to prevent rate reductions or

servIce Improvements.

45 This conclusion was stated in the Federal Register notlce requestmg the current
comments. See 58 Fed. Reg. at 62619 n.7 (1993).
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We appreciate the opportunity to present these comments, and we hope you find them

Yours truly,

;!l{~\11-
C~Mary Lou Steptoe
O~ Acting Director

Bureau of Competition

~.
Ronald Bond
Acting Director
Bureau of Economics


