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ambiguous. "Preservation of facilities" and "avoidance of
duplication", although perhaps intended to include similar issues
of efficiency, might include less clearly desirable results as
well. Preservation of facilities may not be beneficial if the
facilities are uneconomic or inefficient. Thus, in some
circumstances eliminating redundant, underused facilities can
improve the efficiency of operating those that remain. But the
goal of avoiding duplication, to improve efficiency, may
contradict the goal of preserving facilities. Moreover, care
may be needed to ensure that "avoiding duplication" does not
become simply "avoiding competition" -- that is, the "avoiding
duplication” goal might be interpreted, paradoxically, to suggest
that a reduction in competition should be counted as a benefit,
to be weighed against itself as a cost.

Because an informed assessment would conclude that antitrust
risks are not inhibiting desirable cooperative agreements, and
because permitting the health care industry to become accustomed
to agreements to eliminate competition could harm consumers’
interests without producing clear countervailing benefits, we
recommend caution in proceeding with programs such as these bills
propose. The process of negotiation among competitors could lead
to anticompetitive understandings and market behavior even where
no agreement is ever requested and no certificate is granted.

And once certificates are granted, it will be more difficult to
ensure that the agreements are implemented in ways that maintain
the balance that justified their issuance.

The law sets two requirements for state action to remove the
risk of federal antitrust liability for private actions such as
these cooperative agreements among health care providers. First,
the actions must be taken pursuant to a clearly articulated state
policy to displace competitiong and second, the state must
actively supervise the policy. The "active supervision"

3 Economic theory has suggested some specific, unusual

circumstances, such as conditions of unsustainable natural
monopoly, in which agreements or regulations preventing the entry
of new capacity might prevent inefficiencies. See J. C. Panzer and
R. D. Willig, Fre t and the stainability of Natura

Monopoly, 8 Bell J. of Econ. 1 (1977); see generally R. R.
Braeutigam, QOptimal Policies for Natural Monopolies, in R.
Schmalensee and R. D. Willig, eds., 2 Handbook of Industrial
Organization 1289 (1989). 1In such circumstances, theory would
support the claim that preventing duplication would be consistent
with promoting efficiency. But it has not been established whether
these circumstances apply in health care or hospital markets.

3 gee California Retail Liquor Dealers Ass'n v. Midcal
Aluminum, Inc., 445 U.S. 97 (1980).
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requirement means that supervision must extend to specifics of
implementation.” The Supreme Court has said that the purpose

of the requirement is to ensure that the state has determined the
specific details of a scheme that supplants competitionz the mere
potential for a state supervisory action is not enough.

Applying this requirement to health care, it has been held that
an authorizing certificate would not confer antitrust immunity,
in the absence of post-certificate monitoring of the parties'
conduct to ensure that it was consistent with the state's
pml.i.cies."1 Both of these bills would require that applications
for certificates be reviewed and specifically approved before the
certificates would be issued, but neither calls for subsequent
scrutiny of the parties' actual operation, except by providing
generally for the possibility of reexamination and revocation.
More particularized scrutiny of actual conduct under these
agreements may not only be desirable to ensure that they continue
to serve their intended purposes, but mighi also be necessary to
accomplish the apparent goal of conferring antitrust immunity.

One additional way to reduce the risk that anticompetitive
agreements would become institutionalized would be to issue
certificates only for defined, limited terms. The burden would
then clearly be on the parties, not the attorney general or the

¥ p.T.C. v. Ticor Title Insurance Co., 112 S. Ct. 2169 (1992).

® micor, supra n. 39 at 2177 (the state must have exercised
independent judgment and control "so that the details of the rates
or prices have been established as a product of deliberate state
intervention, not simply by agreement among private parties"),
2179.

shev 740 F.2d 274,
278 (4th Clr. 1984), cert. denled 471 S Ct 1003 (1985) (CON
approval for hospital acquisition did not immunize from antitrust
challenge; there wus no active supervision of post-certificate
conduct, and the federal program that the CON process implemented
did aot displace the antitrust laws).

“2 5.B. 2295 authorizes actions by the attorney general to
revoke certificates, but does not specify whether the attorney
general or the certificate holders have the burden of proof in an
ensuing chal.enge to the revocation. S.B. 2295, §5(2). And
although S.B. 2426 contains detailed provisions about challenges by
the attorney general, the section that provides for the department
of health to "initiate proceedings to terminate" a certificate (on
finding that the benefits no longer outweigh the disadvantages)
establishes no standards or procedures for its decision in those
proceedings. S.B. 2426, §10.
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department of health, to demonstrate that the benefits continue
to outweigh the disadvantages.

V. Conclusion.

In summary, we believe that competition has been an
important factor in bringing about beneficial changes in how
health care services are delivered to consumers. Experience does
not demonstrate that immunity from antitrust liability is
necessary to permit hospitals or other institutional providers to
undertake cooperative arrangements to improve the quality of care
they provide and make their operations more efficient. Thus, we
recommend that, if measures such as these bills are nonetheless
considered desirable for other policy reasons, measures be
included to make it easier, rather than more difficult, to
terminate "agreements" whose net effect is detrimental to
consumers' interests. We hope these comments are of assistance.
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