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acce:~ e~j a~~i~~:a~ive enforcement authority to·thQ Commis­
slon. I~ provides thae a violation of its terms con$titute~ an
unfair e: cec~ptive act or practic~ in violation o~ Section 5(a)
o~ the Fedaral Trace Commission Ac~ and is enfocceacle throuah
the Commission's administrati~e adjudication procedures under
Sec~ion 5(b). The Commission currently posse~ses Secti~n 5
enforcement authoritv over c:edit repair organizations. Thus,
as ~ro?Osed, the ~rant of aut~o:ity to enforce the credit repair
stat~te wc~ld not ex~and the Commission's cowers, althouah the
af~1rm4tiv~ requi:e~;n:3 c~ t~e law would ;i~?l!~y en~c:~~m~n: to
some e~tent.

ay including civil ?enalty authority in the Act, Congre$s
~c~ld ac~~:d ~he Co~mission greater flexibility in selecting .
enlorcement alt~rnatil/'!s and ·....ould also, ,..,e believli, .p;omote .iiore
vi;oro~s enforcemen~. ;a:~icula=ly in casas ~~vo:?i~g eeli~e:a:~
-"aud .. ~.::. ~........ "", ... to ·~c":--'l. ........--a .. ·' ~ ... AI--,",,:,-. l~ ... - ..~#~ ..J.. , .:.._ t:-l!If__ .. ,. ...... '1; -. '-;.", ... :- .~. -- '-6"O":f"llJ ':s'" --. ~ -

through imposition of a civil fin!O~ay be the only way to acc:ess
adequately the violative conduct. Eeca~se ci~il penalty
actions are brought and resolved in federal court, the·final·
order -- whether it involves injunctive :~lief, a civil fin~.. or
more -- is directly enforceable by the cour~. ~~e' contempt
powers availabl~ to the court are a ?otent t~ol if compliance
pr~bll!ms arise.

Praced __ nt exi3ts in the f~deral consu~er c:edi~ protecti~n

field for establishing a range of enforc9men~ mechanisms.
Congress has accorded the Co~~ission th~ authori:y to seek civil
penalties for violations of the Equal C:~dit Opportunity Act ~n~

the Fair Oebt Collection Prac~ices ~ct under 'sections providing
for acministrative enforcement. Other ~e~tions of these stat~tes
provide for thelmposition of civil liability by author1:ins
conSU~ers to bring private damage suies. The Commission's
enforcement experience ~1tn these laws indica~es that diz£erent
enforcement a~proaches can serve Jiff~rent but often comrlemen­
tary enforcement goals. As a result, we ~elieve that allowing
the Commission to seek civil penalties fot violations of this ~c:
would a~sis~ ~nfotce~~nt ef:orts.

9
T~e e~~::ce~ent ac~ivity refe::ed ~o l~ footnote 1 abov~ was

cased on that Se~~ion 5 authcrity.

10 ~he credit repair business is often a transient one. ~~en a
company moves from st.ate to state, ~he likelihood ~ha~ individual
consu~ers ~r local la~ enforcement authori:ies will succeed i~

brin~in, an ac:i~n against it is s~bstantiallv r~ced.
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The defi~i~icn of a c:edit repair organi:aticn in Sec~ion

403(c), like =os~ ~! the p,ovisions of the proposed legislation,
focuses on businesses selling credit repair or c:edi: ~~~:=ve~Q~t

services, i.~., services to remove ad~erse information from con­
gumers' ~red1t bureau ,~?Orts. The definition of a credit repair
erg4ni%ation ap~ears t~ ce ~aedlessly broad, h~weve:. ::
i~cludes .nti~ies th~t, for a fee, provide services for the
~urpose of ·ootai~ins an e~~a~s~cn 0: c~nsu~er c:edi~ for a
consumer •••• N ~~~s =e~i~i~ion would include, ~or examole,
°automatao mortgage loan ~~C?~:~g se:vices and ot~e: busi~9sses
that sell informacion about currently a~ailable ter~s and cQndi­
tie~s of eredi~. ~uch businesses can ?rovide an i~Fe:~a~t con­
sumer service in a e:edi~-oriented ec~nomy and should not :e
aUbjec~ed to =egul~tion i~ the absence 0: evicenca t~at ~~ey
callse CCnSU1:l.er in~i.l:". ~;e t~a:a=Q:Q :ac:::'..~e:':.c tha.t the Q~fini-.. .
ticn of a credit repair ~rgani%3tion ~e revised to ~li~in~te

reference to thos~ who ~SSi3t in obtaining credit extenaions for
consu~ers. !ndi~iuual bu~inesses t~atmake false clai~s about
their ability to obtain credit foc cons~mer$ are, we ~elrev~~

~ettar dealt ~ith on ~ case-by-case :asi$ under Sec:~on S of the
Federal ~=ade Commission ~ct or similar s~ate consumer prote~eion

laws.

We note that the p,~posed l~gislation predently exempts a
number ~f in~titutions and professions from the definiticn of a
credi: repair ~r9anization. Oeposit~ry institutions, rgal estat~

brokers, and bro~er-dealers ap?ear to b~ ~xemp~ed becaus~, in t~e

ordinary course of business, they ~ay assist cons~m.rs in obtain­
1n9 c:edit. If Congress adopts the foregoing reco~~enJation to
r~define a credit repair ~rgani:3tion, thes~ exemptions may be
unnecessary. The Commission is not aware that s~ch entitias
ordin3rily sell services to consu~ers for the purpos~ of improv­
ing their c~edit bureau repor~s. We suqg~st tha~ the exemp~io~s

Eor consu~er repor~ing agene1es and debt collec~ors be eli~inat~d

as well. Neither of these @ntities ~dvises o~,assists consume:s
i~ i~?:ovi~; c=eci~ ~ureau ,epor~s for a fae.--

11 .
Whe~ c:eeit bureaus remove neaa~ive informacion that is

inac=~rate or obsolete they ~ay i~~rove consumers' crecit
re~:~3. =eca~se ~~is is no~ a $er~ico th3t c:~dit bureaus may
charge for but a righ~ granted to con~umers by t~e !C~;, c:eci~
burea~s would no~ fall within the defini~ion of a c=~dit r~Fai:

or~an1%ation. Serviees t~at c:edit bureaus are permitted ~~

c~a::e fer are ceseribed in Seco:ion 612 of the FCM_·
... or
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Under this apprQac~ only t~o exem?tions remain -- non~roflc
c:g~ni=ationa and a~:::~eys. ~o~pro~it orqanl%atlons~ such as
the consumer c:ed1t counsaling-$ervices operated b1 the National
~c~~dation fot Con~umer Credit, !ometimas charge a small fe~ fo:
acvi:i~g consumers about c:edit histo=y p~oblems. Attorneys may
also advise or assist their clients concerning thair credit
hi~tories ana their rights under the Fair C:edi~ Rercr~ing Act.

In the Ccmmission's view it is preferable to avoid e~emp-~

tions when ?ossiole. !xemp::o~s can c:ea~~ ~nforcement gaps.l. :_
The1 givo a competitive acva~:as~ to ene S:CU? or pro~ession eve:
ano:he:. Regulations nec~ssa,ily impose so~e b~=dens on business
and, if reg~lat10n is nece3sary, the underlyi~; rationale ordi­
narily $hould be equally applicable to all industry members. We
~uSges; t~e:e~cre t~at C:~g:e$s con~l~er ~hether ~he definition
of a c:p.di; repair organi~ation should pr~vide f~r any p.xelnptians.
Pa .. ·.cui ... rly i· t""e '---~~ .. " .. .:a,-o.,l -e lS e~i-{ ..... ·~A 'a.s ·~e_\.a a ~ ., _ .. -:\_ _:L~ ~1 '" _ ."~ •• Q __ ", __ A

Comlnission has pro?C~ed, ccm?lyin'3 "il~h the a.~:~=~a':i·:e :eq'..!ir~­

ments of the Ac,: should not be unduly oner~us.

~rohibited ?rac~icas: Se~tion 404(0) ..
S~c':ion 404(b) of the proposed le~l~lation prohibits

char;ing fees 301ely for r~!atring a consu~er to a retail seller
who will or ~ay make cr,9dit availabl~ t~ t~e consumer an su~stan­

tially the same terms as those 3vailable t~ the general ~ublic. ­
I: Congress r~vises the definl:i~n of a c:edit r~9air ocganiza­
~ion to exclude those who refer ~onsumer3 to c:editors f~r

possi=le credit extension, it rna1 wish to delete this provision
as well, as it ~ppears to ~e dir~ct~d at practices a.ssociat~d

with c:edit." referral raeher -than with c:edit ret;:lair.

In any event, the Commission questions ~hether the ~r~j~ice

~hat this .ec~ion addresses nece~sarilj injures consumers. I~,

through the assi$tance of a credit repair ~rgani%ation, a con~u~~r

who cannot otherwise obtain c:edi: is _able to do so, the c~nsumer

.. ..
-- Fe: exa~le, the at:o~~ev-a:-law exem=:io~ ~~ ~he Fai= Oebt
C~llec;ic~ P:ac:~ces Ac: was·=.centl~ reo~ale~ beC3use i: had
;ecome a haven fo~ a:to~~eys who pra~~ic~d debe collection ra~~e=
t.han law.
l~ . . .Mo"eo"er ;c "',;s o .. a,.. ... ,...: ., - ... ~_.:, .... l"""e -_""•• e CommiSSlon lS... .., , _. __ .w " ~ ,., __ .. __ .. ,
no: certain why the injury would ariSe only in ~onne=ticn wit~

e:e~it extended by retail sellers as opposed to other ca:a~o~ie~

of e:edi~o:s.

j
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may well d••m this a sGrviee wQrth paying f~r. The e=ltical
1ssUQ, in our view, is not ~het~er the c:edi: to be ?rovided is
&vailacla to others on the same eerms or ~ven on more ~avo:ab~a

terms, b~t whether the consu~er understands w~a~ he or she is
paying for. Wh.t~sr the ~:~~it is c~!e:ed on ter~s that are
cesi:a:le ~= the consumer ~ill depend on the tinancial circum­
staneas and options available to enat consumer.

~~ank you ag~in for ~c~ieittn~ the Cc~~igsion's views on the
C:e~i~ Re~air Orsani:ations Ac~. ~e hope that these commonts will
ce useful in your deli~~r~~i~~:.

ldi~~,,1v
Oani"!l 01iv"er
Chc:lir:nan

­.;.

....


