






















































































be reflected in higher cable rates to subscribers. Moreover,
depending upon the costs of adding channel capacity, some program
services that would have been offered absent the rule might be
unprofitable to carry, even after affected systems adjust their
channel capacities.“

A must-carry rule also could reduce somewhat programmers'
incentives to make expenditures on programming. To retain
carriage in an unregulated market, satellite programmers and
broadcasters compete to demonstrate their program's
attractiveness to viewers and their profitability to cable
systems. These competitive forces spur existing programmers and
entrants to expend resources developing programming that they
hope will attract audiences. This competition has brought about
substantial growth in the quantity and variety of cable
programming over the last decade. As the FCC's 1990 Cable Report
observed:

There is no question that the number of programming

services offered by cable systems has increased
substantially since the passage of the Cable Act in

“ For example, suppose the following: the incremental cost

of adding a thirteenth channel to a twelve-channel cable system
is $100, while the cost of adding a fourteenth channel is $200;
absent a must-carry rule, with thirteen channels available the
system would offer four out of five local broadcast stations and

nine satellite services. Suppose also that the lowest
incremental revenue generated by any satellite service carried
is $150. Now, if a must-carry rule requires the cable system

to carry all five 1local broadcast stations, carrying all nine
satellite services as well would require spending $200 to add

the fourteenth channel. That would be a money-losing
proposition, because the last satellite service generates only
$150 in revenue. A profit-maximizing cable operator would not

invest in the additional capacity necessary to carry that
service.
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1984. As we observed in the Notice of Inguiry, the

number of existing or proposed cable services in 1984

was reportedly 67, while in 1989, the number of

domestic egisting and proposed pay, TV and satellite

cable services was reportedly 181.

If certain carriage choices were to be mandated by
regulation, rather than chosen voluntarily by market
participants, these competitive incentives would be somewhat
diminished. A must-carry rule guarantees local stations free
cable carriage, whether or not their programming is sufficiently
appealing to lead cable operators to select it voluntarily.
Guaranteed cable access would attenuate the competitive pressure
these stations face.“® Moreover, the initial decline in the
quantity of cable systems' discretionary channel capacity would
reduce the number of potential outlets for new programming
services. In effect, fewer cable outlets would be available for
new programming, and the risk of introducing new programming
presumably would increase. Absent higher returns (and ultimately
higher costs to consumers) to compensate for this higher risk,
there will be fewer such investments.

One could argue, given the abundance of programming services

now available, that the effect of must-carry on competition among

programmers would be minimal. It bears noting, however, that

Report in the Matter of Competition, Rate Deregulation

and the Commission's Policies Relating to the Provision of Cable
Television Service, MM Docket No. 89-600, July 31, 1990, 9§ 43.
“® These stations would still face competitive pressure to
attract audiences (and thus advertisers). The argument here is
that these pressures would be diminished, not completely
eliminated.



this expansion of programming services occurred concurrently with
a substantial increase in cable channel availability.w It is
doubtful that this growth of programming services would have
occurred without the contemporaneous expansion of cable capacity.
In the short-run, when the supply of program services is fixed,
it might be difficult to discern any clear impact of must-carry
on incentives to develop programming services. In the long-run;
however, a deleterious effect is more likely. It would be
undesirable to institute a regulatory policy that would diminish
the incentive to develop programming that is attractive to
viewers, unless the policy provided offsetting benefits. Such

benefits from must-carry are not readily apparent.

VI. Conclusion

Under conventional economic criteria for measuring consumer
welfare,50 must-carry regulations could be justified only if:
(1) non-carriage of local signals_is shown to occur and
potentially to raise sufficient coﬂéern to regquire a broad-based
regulatory remedy; (2) non-carriage of local signals is the
consequence of some market failure, such as the exercise of

market power by the cable system; and (3) the net effect of the

proposed remedy would likely benefit consumers.

“ According to the Follow-Up Survey, Table V.5, the

average number of active cable channels increased by 33 percent
between 1984 and 1989.

50

See note 16, supra.
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A review of available empirical evidence shows that most
cable systems voluntarily carry all of their former must-carry
stations. Additionally, most episodes of non-carriage have
involved distantly-located (and duplicated) network signals and
relatively low-rated commercial independent stations. Such
actions are consistent with competitively-determined carriage
decisions, and generally suggest that non-carriage decisions are
not motivated by anticompetitive considerations, such as the
acquisition of market power in advertising markets. If this
inference is correct, requiring systems to carry all local
broadcast signals could displace programming cable subscribers
value more highly and could reduce incentives to develop cable
programming. Under these circumstances, consumer interests would
unlikely be served by reimposing must-carry obligations on cable

television systems.
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