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Given the importance of the branded, franchised marketing
distribution system, major refiners lack incentives to charge
discrLminatory prices that-would cause their franchised retailers
to seek new sources of supply or to go out of business. A
refiner that undertook such a course of action would probably
face a loss in sales, a decrease in market share, an increase in
excess refining capacity, and higher per unit costs. Thus, the
major integrated refiners are not likely to engage in predation
against the mainstay of their own retail distribution systems,
their franchised retailers. Moreover, it would be difficult for
major refiners to target independent dealers without injuring
their own franchised retailers.

Eyen if predato~ behavior or price diBeri_Ipation
were found, it Is alreAdy subjegt to »ro••eutlon

. under eXisting .tate and fedoral lAMS

Predatory conduct in the petroleum industry is subject to
the Sherman Act the Clayton Act, and the Federal Trade
Commission Act. U In addition, price discrimination that injures
competition is subject to the Robinson-Patman Act, 15 u.s.c.
S 13, (which is Section 2 of the Clayton Act).19 These statutes
address possible anticompetitive practices in the industry and
deter firms from engaging in predatory behavior and/or illegal
price discrimination. In contrast, the proposed legislation may
make it more difficult for firms to adjust their prices in
response to changing conditions of ~emand and supply. Such
legislation is likely to add costs to the distribution of
gasoline in Arkansas that do not exist in other states, costs
that would be borne by Arkansas consumers and visitors.

~ho price aDd allocation regul.to~ feature. of the bill
MAY 1.a4 to higher ga.oll»o pric••

Enactment of the proposed legislation may have adverse
consequences for consumers. Short term price discounts designed
to attract new customers may be deterred. The legislation mal
also limit the availability of certain functional discounts. 2

--"
The Arkansas Antitrust Statutes, Ark. Code Ann. S 4-75­

201 ~ ~ (1987), may also address predatory behavior.

~ Texaco, Inc. y. Hasbrouck, u.s. ~ , 110 S.
Ct. 2535 (1990), a Supreme Court case where franchised 96soline
retailers successfully challenged price discrimination by a
vertically integrated refiner.

20 The Supreme Court recognized in the recent case of
Texaco, Inc. y. Hasbrouck, that it does not violate the antitrust
laws for a gasoline wholesaler to charge different prices to

(continued ••• )
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Refiners may be prevented from realizing all the efficiencies of
vertical integration, which can often reduce transaction and
search costs and lower prices to consumers. 21 As a broad
generalization, economic theory says that vertical integration is
likely to harm consumers only when market power exists in at
least one stage of production. 22

An unintended effect of the propos~d legislation may be to
encourage vertically-integrated refiners who distribute gasoline
in Arkansas to change otherwise lawful pricing practices. In
enforcing the federal price discrimination law, the Robinson­
Patman Act, the Commission is careful to avoid discouraging firms
from engaging in lawful price competition and grice differences,
which often operate to destroy cartel pricing. However, such
lawful price competition may be discouraged by a number of
provisions in the proposed bill, including the recordkeeping and
disclosure obliqations imposed by Section 7 thereof. Firms may
simply decide to set uniform prices across broad geographic

2o( ••• continued)
distributors for retail gasoline if the wholesaler can show that
the buyer pe~forms a wholesale function that reduces the
wholesaler's cost. 110 S. Ct. at 2545, 2550. Such a "functional
discount" will normally qualify as legitimate and will not injure
competit~on. As the court notes, "[a]t the least, a functional
discount that constitutes a reasonable reimbursement for the
purchasers' actual marketing functions will not violate the Act."
110 S. Ct. at 2550.

21 For example, a vertically integrated refiner may be able
to achieve greater efficiency in coordinating its different
levels of distribution than is possible in market transactions.
In a competitive industry, such as retail gasoline sales, it may
be expected that these cost savings would be at least partially
passed on to the consumer. However, the proposed legislation may
inhibit such firms from using these savings to lower prices to
consumers. This is a result of Section 4(b), which may
effectively prohibit vertically integrated refiners from passing
their cost savings on to company operated outlets (because they
would be prohibited from transferring gasoline to these outlets
at prices below that charged to competing outlets) and Section
4(a)(i), which would further preclude such savings from being
passed through to the consumer (because retail sales below the
transfer cost to the outlet would be prohibited).

~, ~, Department of Justice Merger GUidelines,
Section 4.21 (1984).

2' ~,~, F.M. Scherer & D. Ross, Industrial Market
Structure and Economic PerfOrmance 515 (3d ed. 1990).

8



24

'.

regions to avoid violations. 24 The bill, ~herefore, if enacted,
could result in higher profiLs for all gasoline refinars and
n,arketers through higher prices for Arkansas consumers and
visitors.

Conclusion

For the reasons stated above, we believe that the bill, if
dnacted, would tend to insulate gAsoline refiners and marketers
from competition, and thereby could cause gasoline prices in
Arkansas to increase. '

To the extent that individual firms would have an
incentive to set a single price in a geographic area to avoid
violating the proposed bill, the law would resemble "uniform
price laws," the possible effects of which were discussed as
follows "in the 1984 DOE report, supra, n. 9, at 122:

In a market where there are no restrictions on pricing,
price reductions tend to spread throughout the geographic
area providing lower prices for consumers. • •• If the
geographic area within which the price cutting occurs is
limited, it is very likely that the refiners will respond in
kind. • • • Thus, a price cut in one area often will lead
to price cuts across broad market areas. In this situation,
competition has worked effectively and consumers in all
areas affected are better off.

In markets where there are uniform price restrictions, it
is more likely that the responses will be different. Again,
a refiner may decide 'to lower prices in a geographic area
where sales traditionally have been weak. Refiners'
responses must now take into account the uniform price law.
• • • [R]efiners must lower prices throughout the area
covered by the law. ·In this situation, the refiners are
more than likely to maintain their prices, since they may
decide it is less costly to forego some sales in the initial
market where price cutting is occurring than lower prices
throughout the region. • • • Competition has been adversely
affected and most consumers are no better off, since price
reductions have not occurred in areas where they would have
without the uniform price law.
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We appreciate the opportunity to comment on ~his bill.
Please feel free to contact us if we can be of further
assistance.

Sincerely,

------~ ..-,-~" ,Thomas B.'" Carter
Director
Dallas Regional Office
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