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include banning the use of glass and rigid metal containers, as well as certain other
containers, for packaging these products.

As noted above, one method of addressing information shortfalls is to ensure that
labels contain appropriate storage and handling information. If labeling disclosures are
effective remedies, no other action would seem necessary. Thus before concluding that a
ban on particular packaging materials is called for, the staff believes FSIS should gather
information sufficient to demonstrate that (1) consumers mistakenly believe that all
products distributed in certain types of packaging (e.g., glass jars) can be handled
identically, notwithstanding differences in how the products are displayed at the store (i.e.,
some of these products are refrigerated, others are at room temperature) and in the
handling instructions currently contained on labels; and (2) revisions in the handling
instructions on product labels would fail to correct these mistaken beliefs.

The staff does not know whether studies have been done that provide empirical
evidence that packaging materials alone create significant consumer confusion. Consumers
undoubtedly draw on several different signals in deciding how to handle a product. This
would include (1) the material used for packaging and consumer knowledge about how
products packaged in the material can generally be treated; (2) whether the product is
purchased from a refrigerated unit at the retail outlet; and (3) information about proper
handling communicated in advertising, on any in-store displays, and on labels.

Some inferences might be drawn from other markets in which both nonrefrigerated
and refrigerated items are available. For example, salad dressings have traditionally been
sold in nonrefrigerated shelf stable glass containers. Newer varieties of salad dressings,
however, can be found in the refrigerated produce sections of many grocery stores. These
are not shelf stable and may require refrigeration. If evidence indicates that consumers
have not mishandled chilled salad dressings (or other relevant examples), less reason would
exist to conclude that certain types of packages for chilled meat and poultry products with
shelf-stable alternatives should be banned.

Packaging bears some resemblance to advertising in the sense that both may convey
express and implied information to consumers. Before banning packaging, therefore, FSIS
may find it useful to determine what messages consumers are receiving from packaging
materials. In the advertising context, the FTC attempts to determine what messages
consumers could reasonably draw from an advertisement by looking at the overall, net
impression made by an ad.?® The FTC will examine the advertisement itself, evidence
about how consumers interpret the advertisement, or both. A similar analysis could be
used to examine whether particular packaging can reasonably be interpreted to convey a
message that a food product is shelf stable, even if the product’s label states that the

u Thompson Medical Company, 104 F.T.C. 648 (1984), aff'd, 791 F.2d 189 (D.C. Cir.
1986), cert. denied, 479 U.S. 1086 (1987).
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product is perishable and must be kept refrigerated. The staff believes that evidence, such
as consumer surveys and copy tests, might be a valuable tool in determining what messages
the type of packaging conveys to consumers.??

Finally, from the standpoint of consumers and competition, banning certain types
of packaging could have important implications. The total cost of supplying a product
includes the costs from production, packaging, distribution, and marketing. For various
packaging alternatives, these costs will vary, perhaps significantly for some products. If
certain packaging alternatives are unnecessarily banned from the chilled meat and poultry
market, some sellers could be forced to use less efficient, more costly packaging alternatives.
These costs would likely be passed on as higher prices to consumers who, in this instance,
would not receive any additional benefits in return for a higher price. In addition, if future
cost-saving innovations are developed for the banned packaging alternatives, these savings
could not be incorporated into the costs of supplying chilled meat and poultry products.
Once again, consumers could be forced to pay higher prices for these products without
receiving any offsetting benefits.

C. Factual Issues Pertinent to this Proceeding

The FSIS might find it useful to obtain additional information about consumer
understanding about the post-purchase handling needs of the food products at issue. The
FSIS may wish to explore several questions before determining whether action is necessary
to provide consumers with additional or particular label information or to ban the use of
particular packaging materials. Among these questions are:

1. Do the products at issue currently have labels containing handling
information which, if followed, are sufficient to avoid health risks? Is the
label information clear and conspicuous? To what extent are consumers
aware of the potential health risks from not following these labels?

2. What do consumers understand "ready-to-eat” and similar label statements
to mean?

22 The FSIS has the regulatory authority to prohibit the use of containers the size or
form of which is false or misleading. 9 C.F.R. § 381.130.

Although the issue in this proceeding is not framed as one involving whether
certain types of packaging are or can be deceptive, false or misleading, this comment
suggests an analysis that considers this question. In analyzing deception, the FTC
determines what representations (both express and implied) are being made, whether the
representations are likely to misiead consumers acting reasonably in the circumstances, and
whether the representations are material. See FTC Policy Statement on Deception,
appended to the Commission’s decision in Cliffdale Associates, Inc, 103 F.T.C. 110,
statement beginning at 174 (1984).
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3. Do consumers confuse shelf stable food products with similar food products
that are perishable because of the packaging materials used? Could any
confusion be remedied by appropriate revisions in labeling?

4. To what extent do consumers fail to store and to prepare chilled

refrigerated foods properly? To determine whether consumers understand
that chilled perishable products should be handled differently from shelf
stable products, it may be useful to examine the experiences of domestic
markets in which both shelf stable and chilled products currently exist (e.g.,
salad dressings) and foreign markets in which chilled meat and poultry
products are already available.

If information helpful to answering these questions is not contained in the comments filed
in this proceeding, the FSIS may wish to consider obtaining this information through the
use of copy tests, consumer surveys, and examination of relevant domestic and foreign
markets. The FSIS should then be in a better position to determine whether consumers
currently have the information they need to treat refrigerated perishable meat and poultry
products appropriately, or whether particular regulatory action is appropriate.

IV. CONCLUSION

The staff of the FTC share the FSIS’s concern about the potential health risks that
consumers may face from chilled, perishable meat and pouliry products. This comment
identifies information that we believe would assist the FSIS in deciding how to address this
concern. The staff suggests that FSIS consider market and consumer survey information
to determine what information consumers currently receive concerning the proper handling
of these products. This would provide a basis for deciding whether additional steps are
needed to ensure that consumers are provided with adequate information on how to handle
and store chilled meat and poultry products of this type, and in light of the information
gathered, whether banning certain packaging would be a useful course.
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