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COMMENTARY
By Neil Gross

THIS LAW IS USER-UNFRIENDLY

n Mar. 14, Virginia Gov-
ernor James 8. Gilmore
111 took a bold step down
a dangerouz path. He
signed a law called the Uniform
Computer Information Transae-
tions Act (or vcrra), which de-
crees that software and other
forms of digital information are
fundamentally unlike conven-
tional goods and services. The
law—now in a 13-month review
period—hestows some astonish-
ing new rights and privileges
on publishers of digital informa-
tion. And it ereates a radieal
new framework for settling dis-
putes about who owns the in-
formation and how it is used.

Whether you are clicking on
a mouse to install a new Web
browser, downloading a music
cD, or signing a large computer
consulting contract, you may
soon find yourself under this
bill's magic spell. In coming
months, nearly every state in
America will have to decide
whether or not to follow in Vir-
ginia’s footsteps. The bill is now
moving quickly through the
Maryland legislature. Delaware
and the Distriet of Columbia
could be next.

DILUTION. Software vendors
love this complicated, densely
worded legislation. But UCITA is
setting off alarms with many
software users, consumer advo-
eates, and technology trade as-
sociations. For months, spon-
sors of the bill have been
fielding critical letters from the
Association for Computing Ma-
chinery, the Institute of Electrical &
Electronics Engineers, the American
Library Assn., the Consumers Union,
directors of the Federal Trade Com-
mission, and a long list of state attor-
neys general (table, page 98).

After studying various drafts of
this legislation, most of these organi-
zations have concluded that vCITA
will dilute the warranty protection
that customers receive under soft-
ware licenses. 1t will also weaken
their ability to sue software vendors

The Uniform Computer
Information Transaction
Act grants extraordinary
rights to software makers

whose programs are riddled with
bugs.

And that's just the tip of a growing
list of complaints. If eomputer hackers
eripple your company—after exploit-
ing a security hole in a software pro-
gram that you have licensed—the
software supplier will have no liability.
(Never mind if the supplier knew
about the hole.) What's more, in prin-
ciple, a license could forbid you to
sell—or give away—software or digi-
tal books you no longer need. And

forget about bad-mouthing software

on the Net: The license may bar you
from ever publishing your gripes.

Under vorma, software vendors
may also have the right to monitor
your use of their products. If you
abuse the terms of the license, as
they see it, they may issue a warning,
and then reach into your computer re-
motely to switch the program off. “In
court, this law will give software pub-
lishers far too much leeway,” says
Vergil Bushnell, an e-commerce policy
analyst at the Consumer Project on
Technology, a group associated with
Ralph Nader. Charles B. Shafer, pro-
fessor of consumer law at the Univer-
gity of Baltimore Law School, agrees:
“fucrTal is a green light for all sorts
of misleading, deceptive, and unfair
conduet.”

Proponents of UCITA say that con-
sumer advoeates have misunderstood
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until after you pay for
the product and start to
install the program.
Regular consumers can
get their money back if
they don't like the Ii-
cense terms—as long as
they return it before ac-
tually running the pro-
gram. Business users
don't get any such privi-
leges, even if they ob-
jeet to the license
terms.

And by the way,
don't get too attached to those terms
in the eontract. Baltimore University's
Shafer and others say that UCITA, in
theory, permits vendors to change the
terms after the product is licensed.
These changes could be posted on the
vendor’s Web site, and it will be the
user’s responsibility to check the site
from time to time, just in case, At the
very least, says Shafer, the law could

the legislation. This bill,
they say, is not an open
invitation for software
makers to ignore quality
or mistreat customers.
Indeed, it is very much
in syne with the status
quo, says Raymond T.
Nimmer, a law professor
at the University of
Houston who helped
draft the hill.

In courts today, Nim-
mer points out, software
disputes are handled un-
der the Uniform Commereial Code—a
get of laws that take roughly the
same form in most states. Under this
eode, a new product that comes from
a merchant automatically has “war-
ranty of merchantability,” which says
that the product is reasonably fit for
ordinary use and that the statements
on the package are correct. The new
law preserves this, Nimmer says:

The law advances the
interests of large
manufacturers—at the
expense of consumers,
{ says a software
engineering instructor

ACTIVIST: PROFESSOR KANER

notice at a used-car lot, or a “See-
onds" sign on a elothing rack.

Additionally, under a federal act
called Magnuson-Moss, vendors cannot
dizelaim an implied warranty if they
give any written guarantees. But in
the case of digital “content,” UCITA
could change all that. “By defining
software as ‘non-goods’—as the trans-
fer of the right to use intellectual
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“Under UCITA, there is an
implied warranty of mer-
chantability. Realistically, you
ean't argue that UCITA re-
duces legal [protections] for
consumers.”

But other legal experts
have reached different con-
clusions. Since 1996, lawyer
and consultant Cem Kaner
haz been attending meetings
of the National Conference of
Commissioners on Uniform
State Laws, which is charged
with drafting vcrTa. Point by
point, says Kaner, now a pro-
fessor of software engineer-
ing at Florida Institute of
Technology in Melbourne,
Fla. “the law has been craft-
ed to advance the interests
of large software companies,
often at the expense of con-
sumers, independent soft-
ware developers, and small
bhusinesses.”

“NO WARRANTY.” State gov-

WHO IS FIGHTING UCITA?

4CITE Broad coalition of companies and associa-
tH.'.II'Iﬁ npposed to UCITA

CONSUMERS I.IHH:IH Nnnpraﬂt publlsher uf Cun-
sumer Reports magazine

CONSUMER PROJECT ON TECHNOLOGY
An advocacy group started by Ralph Nader in 1995

FEDERAL TRADE COMMISSION Eureaus of
Consumer Protection & Competition have criticized
UCITA ann:i suggested pro-consumer {:hanges

AMEHII:AH LIBRARY ASSN. Represents 59 {]{]{}
Ilbrarles and I1brar|ans |r1 the LI 5

ASSOCIATION FOR COMPUTING MACHINERY
Representﬁ ?II} DDD u.s. cnmputmg pmfessmnala

IHETrI"l.I"I'E I:IF ELECﬂI!l.‘:AL & ELECTRONICS
EHGIHEEH! Bnasts 234 'D'Dﬂ members m the U S

ELECTRONIC I-'HI:FH11EII FWHM“DH Actwlsts
for freedom of 'speech on the Net

SQI-'T\'MIIE mﬂﬁ IHSTITI.ITE F’Test:gmus
research institute dedicated to boosting software

oblige vendors to use the
Net's power to broadeast the
changes and otherwise edu-
cate customers, “If you are
designing a new law for the
218t century, why not take
advantage of technology? he
asks,

How will all the com-
plaints about UCITA finally get
resolved? Critics of the bill
have several different agen-
das. The FTC says it can live
with the bill if consumer pro-
tections are strengthened.
Others, including Cem Kaner,
believe UcrTa should be
serapped and replaced with a
more balanced piece of
legizlation.

Indeed, the goalz em-
braced by UCITA may be too
ambitious ever to be
achieved: “In many ways,
this is like rewriting the
laws of patent, copyright,
gales of merchandize, licens-

ernments think that by
passing UCITA, they will at-
tract high-tech businesses. But over
the long term, they risk alienating
voters, who are treated fairly well
under today’s laws. Warranties of

merchantability give eonsumers basic

rights, which is why eight states
don't allow disclaimers on them. In
other states, you can disclaim the
warranty only by posting conspicu-
ous signs, such as a “No Warranty”

quality and productivity

property—UCITA declares that soft-
ware is not covered by laws like Mag-
nuson-Moss,” Kaner says.

Under current law, if you buy a
eomputer in a store, you can insist on
seeing the warranty before you hand
over any money, But with UCITA in
place, the store can treat the pro-
grams you buy for that pc differently.
You won't see the warranty or license

ing of intellectual property,

choice of law, and a fair bit
of electronic contracting,” says Kan-
er, “all in one little 120-page pack-
age. The scope is breathtaking.” As
an intellectual exercise, UCITA may
be impressive. As a law to live by,
it eomes up short on almost every
seore.

(Fross writes about seience and

technology.




