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PROCEEDI NGS

MS. BERNSTEIN: Good norning, everybody.
There's Adam Cohn. Good norning, Adam Adam used to
be with us. He is still with us in spirit, aren't you,
Adant?

MR. COHN: Very nuch.

MS. BERNSTEIN: Well, I'm Jodie Bernstein. [|I'm
the Director of the Bureau of Consuner Protection, and
my role here this norning is first of all, nost of all,
iIs to welcone you to what | think is going to be a
terrific forumfor today and tonorrow, and | al ways
have the great pleasure really of getting to introduce
these forunms that we have, and | do so not only with
pl easure but also with confidence, because | know t hat
our very superb staff, whom nost of you have net, |
think, in preparation work have done such an excel |l ent
job of putting together an agenda and getting it ready
so that we will have a productive session.

| also wanted to just thank all of you who have
cone to this session and conme to others, because you' ve
been so generous with your tinme and with your energy to
hel p us inform and educate ourselves. So, nothing
could be nmore inportant, | think, to government
deci si on-maki ng than to have the opportunity to neet
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with the private sector, with consuner advocates and
ot hers who are engaged in producing these new services
and new products that are so critical not only to
consuners and to the benefit of consunmers but to the
mar ket pl ace, as well.

So, we cone together once again for purposes of
educating ourselves -- what, |I'mnot being heard? |
t hought | was being heard -- for educating ourselves
and hopefully in the end arriving at places where we
can jointly agree that either nore work needs to be
done or we're close to arriving at sonme deci sions about
what further work and effort needs to be made.

Not hi ng could be nore inportant in this new
mar ket pl ace, | think, than the issue of what
i nformation consuners will have, need to have prior to
purchase. That's one of the critical issues for us and
critical issues for the industry, as well. So, that's
our exploration today. | hope to participate as nmuch
as | can, at least to listen throughout the day, and
" m confident you will have a productive and
i nteresting day.

So, with that, our sem nar is underway, and
"1l turn it over to Eileen Harrington.

MS. HARRI NGTON: Thank you, Jody, and wel cone
all of you. | want to nake a couple of process
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comments, and then we'll get right into the substance.
We intend to stick very strictly to the schedule that's
on the agenda, and each panel slot will allow 15

m nutes for questions, questions and answers. |f you
have questions, we ask that you wite themon a card,
and we have one of our paral egals here sonewhere -- in
t he back, stand up, everyone turn around -- with
guesti on cards.

If you want a card during the discussion, if a
question occurs to you that you would li ke to hear
di scussi on on, just raise your hand right up during the
session, and he will come to you with a card, and you
can wite the question down, and that way by the tine
our panelists have conpleted their presentations, we
wi |l have collected your questions and can get right
into the questions and answers.

Is everyone clear on how we're going to do
that? | need to see -- | need you all to |ook up from
your | aptops and nod yes or no if you understand what
|"ve just said. Thank you.

This first panel | think is quite inportant,
and let me also say that by way of introduction that we
often at the FTC have wor kshops, and we use those
wor kshops to foster discussion anong stakehol ders on
various issues where there is a good base of
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information that already has been established and that
is commonly understood anong the di scussants.

We're not using that format for this set of
i ssues, and the reason is that we really have nuch to
learn. We, as the staff of the FTC, certainly don't
feel yet that we have a deep enough grasp of all of the
different points of view that exist around high-tech
warranty issues, and so we are conducting this not as a
wor kshop where people who know quite a bit can sit
around and di scuss and chal |l enge one another's views,
but rather, we are holding this sem nar to | earn, and
so we cone to this with open m nds and open ears and
articul ated concerns, you' ve heard Jody refer to them
questions, but certainly not with concl usions.

| think that this first panel is a very
i nportant and useful one for us as we educate
oursel ves, because what we're asking our panelists to
talk to us about is the business nodels that are
i npl emented and that fromthe comments, at |east,
busi nesses bel i eve make necessary a |icensing nodel.

So, with that, I"'mgoing to turn this over, |
am goi ng to ask each of the panelists to watch your
time so that | don't, but if you don't, I will, because
we want to make sure that we've left time for questions
and answers and any questions and answers and
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di scussi on anong the panelists or fromthe noderator.

Al right, let's begin, and our first presenter
is Bill Ashworth, who is counsel for technology policy
of the Anerican El ectronics Association.

Bill?

MR. ASHWORTH: Can | go down there to address
t he audi ence?

MS. HARRI NGTON: Yes, you may. Bill, there is
a portable m crophone you can use right there,
handhel d, if you don't m nd.

MR. ASHWORTH: Oh, sure.

MS. HARRI NGTON: We are videotaping this
sem nar, and we al so have a stenographer who's making a
record of the sem nar, and you can order that directly
fromthe reporting service if you want.

MR. ASHWORTH: |I'mjust waiting for themto
come up.

MS. HARRI NGTON: Must be defective software.

MR. ASHWORTH: Must be the operating system
He's told ne it takes a while. Okay, and we're off.

Good norning, everyone. M nane is Bil
Ashworth, and I'm counsel for technol ogy policy at the
Ameri can El ectronics Association, and | thought what |
would try to do this norning is just to sort of give
everyone a general overview of sonme of the existing
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busi ness nodels for the distribution of conputer
information, as well as sonme of the econom c and | egal
justifications for end user |icensing agreenents.

| guess the first thing that | would just |ike
to point out is really the success of the existing
business nodel. In a recent edition of the AeA
Cyberstates Report, they conpiled enploynent data from
1993 to 1998 on the high-tech industry, and what that
data indicated was that the software service
I ndustry -- enploynent in that sector of high-tech
I ndustry doubled from890 to 1.8 mlIlion jobs from 1993
to 1998, and the enpl oynent projections through 2008
show that the software and conputer-rel ated service
sector of the high-tech industry will create 1.7
mllion new jobs through 2008. That is half of all the
new j obs created fromthe high-tech industry. | think
needl ess to say this is a very vibrant, successful,
dynam ¢ conponent of the high-tech industry, and it's
creating excellent jobs for mllions of Anericans.

| think one of the reasons that it has been so
successful is the business nodel that we use, the
predoni nant busi ness nodel, which is the license, and |
know i n the next two days the FTC is going to be
hearing quite a bit of testinony on how exactly do we
characterize these transactions. | nean, should we
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characterize themas a sale or as a license? And our
opinion is that they are properly characterized as a
license for a few reasons.

First of all, standard form contracts for
conmputer information type transactions have been used
for years. Dun & Bradstreet has been -- enforced use
restrictions on the redi ssem nation of their credit
reporting informati on since the turn of the century,
that's just one exanple. Licenses are clearly
cont enpl ated under the Copyright Act, and the |icense
Is very well suited to this changing econom ¢ paradi gm
as our econony noves from a goods-based econony to an
i nformation and conputer services econony.

That sort of goes into sone of the reasons and
the economic justifications for the end user |icensing
agreenents and contracts and |licenses in general.
Contracting provides flexibility in my transactions.
Vhat it allows me to do is | can individually tailor
each transaction to fit nultiple user environnents
whil e reaching mllions of consuners, and what that, in
fact, does, it pronotes the live distribution of these
goods and services at very |low transaction costs.

I mean, one of the benefits of a license is
that it really is a nechanismto overconme what would
ot herwi se be very high transaction costs if | had to
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i ndi vidual ly negotiate each particular transaction or
license that | entered into with the end user. And one
of the other really inportant benefits of the |icensing
busi ness nodel is that it creates new products and
allows ne to enter into new fields of commerce, and the
way that | do that is distinguishing upon different
types and | evels of use anpbng ny users.

| nmean, sone licenses will give a user very
restricted use rights, while other types of |icenses
will give the end user actually the ability to
reproduce the product that I'mlicensing to them
Ot her licenses are just geared towards consuner use,
they only permt consuner use, while other |icenses
permt comrercial use of the product, and other
different licensing terms for software, information
goods, vary according to their levels and grant
different tinme periods of use of the product.

| thought that perhaps a good way to
denonstrate this is to review sonme of, you know, the
differing types of ways that | could license a piece of
sof tware, and just for purposes of this hypothetical,
"1l call it WordBob, for exanple, and these are al
the different types of business nodels and transactions
that | can enter into with ny end users.

As you can see fromeach of them it really
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11
sort of addresses the needs of narrow, different,

particul ar nmarket segnments. So, let's start at the

t op.

Let's say |'ve just devel oped WrdBob, and I
want to sort of enter the market. So, what do | do?
Well, | wite a license granting the user a free 90-day

trial version. Okay, so, they use it free for 90 days,
they can't redissemnate it. |If they like it, they can
negotiate a license for longer termuse. |f they don't
like it, they can send it back to nme and tell ne what
they didn't |ike about the product.

Let's say that | think that there are a nunber
of users out there who really, they don't have a
conputer at home, they don't want to go out and spend a
hundred dollars on a piece of software, they are really
just only engaged in a one-tinme type of, you know, word
processi ng docunent that they have to work on. Maybe
they just want to rent WordBob for $5 an hour at
Ki nkos. So, what 1'Il do is I'lIl license a piece of
WordBob to Kinkos and I'Il give themthe right to rent
out WordBob for $5 an hour to those particul ar users.

Agai n, they don't want extensive use of the
software. They don't even want to buy a copy of the
software. They just want to use it once or twi ce and
be done with it.
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12

| can license a $25 |ight shareware version.
If you read a ot of the trade publications, there is
sonething called the 80/20 rule, which says that 80
percent of the software users use only 20 percent of
the functionality. So, let's say | take WhrdBob and |
really sort of pare back -- you know, | just stripped
it down, and | take out all of the, you know, high-end
functionalities and I just make it just a basic word
processi ng program just for those people who want
not hing nore than just to create docunents and print
themout. That will be another market segnent | can
address through a contract.

Fifty dollar academ c edition, it's used al
the time. Instead of selling a hundred doll ar standard
version to students, | can |license them a cheaper
version of the exact same software and |limt their use
of the software for just in the academ c environnment
and settings. That gives thema, you know, an
af f ordabl e pi ece of software, and it gives themthe
sane piece of software that they woul d ot herw se have
to purchase at Best Buy, for exanple, in the hundred
dol | ar standard version exanpl e.

Seventy-five dollar integrated piece into a
suite of products, let's say, again, this is sort of a
mar ket i ng busi ness nodel, if you will. Let's say that
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13
soneone's interested in obtaining a piece of -- you
know, obtaining WordBob, and | say to them okay, [|'l]I
license it to you for $75, but 1'd also like you to try
t hese other types of products that |'ve been working
on. Maybe | want to integrate WordBob with a personal
pl anner piece of software or WordBob Office, and ||
say I'd like you to try these other products, and for
your trouble, 1'll license you a copy of WrdBob for
only $75. There nmay be sonme people who nay be
interested in that type of product.

|'"ve tal ked real quick about the $100 standard
versi on, and again, that would be your typica
shrinkwrap version that you would walk into Best Buy
and buy off the shelf.

| could also |icense WirdBob as a $200 private
| abel version, and let's say that | really don't have
much mar keting expertise, but |I really think that
Wor dBob coul d be marketed to different, you know,
sectors of the professional business comunity, |ike
doctors, dentists, |lawers, et cetera. Wat | would do
is | would |license WordBob to a m ddl e man who has
mar keti ng expertise and has contacts in those
particul ar nmarket sectors, and he or she would add,
let's say, a tool bar to WordBob that would nake the
software very attractive to dentists, make it very
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14
attractive to dentists in their day-to-day business.
That woul d be another use | could nmake of the product.

The third type would be or the next type would
be a $300 custom zed version of WrdBob. A |ot of
times custoners would cone to ne and say, Bill,
really like your product. What 1'd like you to do is
custom ze it for ny particular business, and let's say

alaw firm for exanple, cones to ne and says, can you

wite a version of WordBob that will work in ny big
downtown D.C. law firn? |1'll say, sure, |I'd be happy
to do that, and I'Il tell you what I'Il do, I'Il give

it to you for $300 if you agree not to transfer it to
another law firmin D.C. And usually they will say,
yeah, that's okay with ne. | will abide by that use
restriction if | can get a discounted price on the
sof twar e.

Anot her type of nodel is the devel oper edition.
Il will basically give another party full derivative use
rights of my software, and they will be able to add
nore substantive functionalities to that software to
market it to some higher-end users in the market.

And the final exanple that | used is the $500
site license. | can charge soneone $500 for a copy of
the software and allow themto use that software at al
the different desktops in their office.
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Again, the point of the slide is that the
beauty of licensing is I'mable to tailor ny individual
contracts based upon the need of each different user,
and | can charge them exactly for the use that they
need. And, you know, again, the exanple of the student
having to just rent the software instead of having to
purchase the $100 standard version sort of shows the
benefits of |icensing

The next thing I wanted to tal k about real
briefly, excuse nme, then I'll finish up, one of the
characteristics of a lot of the transactions, the
licenses that | just discussed is that sonme of those
i censes give users less rights than they would have in
the event of a sale, and sonme of those |icenses give
users nore rights than they would have if we otherw se
characterized the transaction as a sale.

Under the Copyright Act, authors receive a
bundl e of rights, and sonme of the |icenses curtail
those rights or give buyers those rights. Some of
those licenses curtail sone rights; other |icenses give
nore rights.

The first exanple that 1'd like to use is the
dat abase software through the shrinkwap/clickwap
nodel , and the characteristic of that transaction is
t hat usually the database product or the software is
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16
di stributed online or in the retail environment, |ike
Best Buy. One version is for educational or personal
use. Another version of the software would be for
commerci al use. The educational/personal use would go
for $1,000; commercial use, | would charge $75, 000.

The benefits of that is that the publisher of
the software can respond to two different markets with
t he huge cost savings to the educational/personal user
I nmean, what | do is through use restriction, | say to
t he educati onal user, you agree to obtain or, you know,
you agree to the terns of this license, and I'I|l charge
you $1,000 for the use of the software, and you agree
not to dissem nate the software or transfer it to
comerci al users and charge themless than | would
charge comercial users.

The beauty is that both nmarkets, the comerci al
user market and the educational market, get the sane
hi gh quality software, but the educational sector gets
it for a much |lower price, because |'mable to prevent
ar bi trage.

Here's sonme ot her exanples of conputer
information transactions that | took fromthe internet
actually. The first one is a New York Tines web
content agreenent that you'll find on the New York
Ti mes website, and what the Tines does is it prohibits
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downl oadi ng or copying the content of its web page,
except for personal use. It says that the contents are
i ntended for your personal, noncommercial use, and you
may not nodify it, publish, transmt or in any way
exploit any of the content.

The reason that the Tines does that -- well,
because it helps themto avoid potential liability
ri sks for giving business advice and because it's able
to avoid that potential liability and risk through
restrictions on the dissem nation of its information
it's able to provide this free service and give
custonmers and consuners unlimted personal use of their
vast database of information.

Anot her exanple of a restrictive use |license
woul d be the Consunmers Union no-comercialization
policy that you will find on their web page, and what
that says is that neither the ratings nor the reports
nor any other information of Consunmers Union can be
used in advertising or for any other conmmerci al
pur pose, including any use on the internet. And
there's a very good reason why Consuners Union
restricts the dissem nation of their information. That
is because they want to protect the good will and
credibility of their publication.

| mean, think about it. [If Ford, for exanple,
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18
was able to take the product ratings that Consuners
Uni on distributes online and use it in their
advertising, that would call into question or could
potentially call into question the objectivity of
Consuners Union's reports and rating procedures, and
t he people would say, well, is it worth paying for this
information, and if they are paying for these product
ratings, you know, is Consuners Union really being
obj ective in how they're evaluating the product? By
limting the dissem nation of the information,
Consuners Union is able to protect its objectivity and
its good will.

Okay, sonme qui ck exanpl es of expansive uses of
end user licensing agreenents where the user is granted
nore rights than they would otherw se have if we
characterized this as a sale. The exanple that | I|ike
to use is the word processing software that you can
purchase in the retail setting. One type of use would
grant the user a single-use license. User can make a
backup copy into a single-user machi ne and can transfer
the copy if user destroys all the copies that they have
made to their system

And the other type of license for the sane
product that | could use would be a conputer network
i cense, where | give the user the right to use the
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software or to make copies of the software to use
t hroughout the network. Now, clearly under the
Copyright Act, the user may not have the ability to
make nmultiple copies of the software if we
characterized this as a sale, but since we've
characterized it as a license and | grant additional
uses to the end user, the end user is able to use the
software at nultiple desktops throughout his office
wi t hout having to worry about copyright infringenment.

Some ot her exanpl es of expansive uses of
licenses. Clip Art, right? | nmean, the Clip Art
license allows the user to make, display and distribute
i mages of the Clip Art for use in public presentations.
Agai n, those are rights under the Copyright Act that
are reserved to the author. 1In a sale, there would
probably be a question as to what the extent would be
or what use | could make of the Clip Art without the
i cense.

A distribution license is where | give a nmaster
to aretailer with a license to distribute nultiple
copies. As nore people order copies of the software,
the retailer can make copies off of a master. Again,
this goes to the copy issue. Under the Copyright Act,
arguably, there would be a limtation on how nmany
copies | could make of that software. The license
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grants the retailer the ability to nake as many copies
as he needs to make based upon demand for the product.

Client server products |I already went over. |
gi ve one copy of lowpriced server software to ny
custoner. As the business grows -- this is sort of
just like the exanple |I just used -- as the business
grows, the customer can negotiate with me for
addi tional access |licenses to use the software and to
make additional copies on nore desktops throughout his
company.

M5. HARRINGTON: Bill, | want to make sure that

we | eave plenty of tinme for Mark and Carol, and so if

you - -
MR. ASHWORTH: Yeah, this is ny |ast slide.
MS. HARRI NGTON: Oh, great, perfect, thank you.
MR. ASHWORTH: That was mny | ast slide.
MS. HARRINGTON: [|I'msorry, | made you | ose

your | ast slide.

MR. ASHWORTH: That's okay.

The final point I was just going to nake were
| egal justifications for the end user |icense
agreenment, and | think I've tried to make nmost of them
in the presentation. The first is the policy argunent,
that it pronotes the w de di sseni nation of goods. The
second argunment is the freedom of contract argunent
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that a lot of the cases have relied on for enforcing
t hese type of end user shrinkwap agreenents. That is,
that if we have offer and acceptance and there is no
sort of defect in the formati on process, there is no
al l egation of fraud, duress or unconscionability, that
contract should be enforced.

The court is probably going to find that
consent was inplied if the use restriction was
reasonabl e, and due to that extra element of inplied
consent, that is going to take it out of the preenption
anal ysi s under the Copyright Act, and so therefore it
woul dn't be preenpted by federal contract |aw.

"1l take any questi ons.

MS. HARRI NGTON: Renenber on the questions, if
you have a question, raise your hand and our paral egals
will bring you a card, and | know that we had sone
hands up during the first session.

Thank you, Bill, that was excellent.

MR. ASHWORTH: You're wel cone.

MS. HARRI NGTON: Let's nove now to Mark
Bohannon, please. And speakers, if you are going to go
down to the |aptop and you are using the handheld m ke,
could you use it as a m ke and not a pointer? Wen you
nove it around, it causes kind of a rattle in the room
We are trying to get a | apel mke.
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MR. BOHANNON: Did you speak from your diskette
or did you copy it up?

MR. ASHWORTH: No, they copied it up to the
desktop for me or the |aptop for ne.

MS. HARRI NGTON: Randy, could you help M.
Bohannon?

It was so nuch easier when we had handouts.

MR. BOHANNON: Thank you very nuch, Eil een.

Fifteen mnutes, is that what you want?

MS. HARRI NGTON: Fifteen-twenty, please.

MR. BOHANNON: l"m not sure this is working,
but --

MS. HARRI NGTON: Yes, it is.

MR. BOHANNON: It's a pleasure to be here
today. | want to thank Eileen in particular for her
comrents she made when she opened the panel. Having

participated in a nunmber of the ongoing workshops that
the FTC has done in regard to | ooking at the question
of consuner protection in the online and the high-tech
environnent, | think we have al nost done everything
i ncluding from |l ooking at existing FTC guidelines to
i ssues of international jurisdiction to alternative
di spute resol ution.

| think that in nmany ways this area is very
uni que and in contrast to those, and | very nuch
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appreci ated her comment that we are, in fact, all at a
| earni ng stage and a | earning stage that involves a set
of busi ness nodels, a set of econom c presunptions, a
set of consuner demands, quite frankly, that | think
are changing on a really fast basis.

The Software & Information Industry Association
comes here as a principal trade association of software
devel opers and distributors as well as those who
provide information content on the internet. W are
involved in a variety of business markets, everything
fromcomercial software education, consumer users, as
wel | as the enabling of the internet.

Much of what | will talk about today can be
found in a report that we released this sumer called
Trends 2000, which tal ks about fundanental changes, the
changes, the trends, the demands in the software
I ndustry and the information content industry, which
you can find at ww. trendsreport. net.

As we tal k about business nodels and as we, |
t hink, begin a two-day process of | think what at times
will often be a very technical, very conplex discussion
for which there are, in fact, diverging views about
what shoul d be done, | think we should just sort of
step back for a second and realize that the discussion
fromthe point of those who are in the business of
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i nformati on exchange and who are in the business of
sof tware devel opment really are responding to |I think
sone shifts in the econony that are fairly fundanental.

This is not an abstract discussion for our
busi ness enterprises, our nenbers, or those who depend
on the internet and el ectronic exchange. In many ways
it reflects | think a shift that began occurring that
is reflected in what happened in the 1930s and what is
the basis for our current commercial code, which was
fundanmental ly reshaped by the dom nance, the energence
of manufacturing, manufacturing as opposed to an
agrari an- based econony, an agrarian-based econony that,
in fact, relied heavily on individual case | aw
devel oped rules, which did not have useful ness in the
context of mass production of tangi ble products.

And so the result was, | think, during the
1930s, we saw what is now today the commercial code
com ng out of, in fact, that change, that the old
nodels didn't really fit, didn't really address the
risks, didn't really address any of the consuner needs,
much | ess the business enterprise needs that were
com ng out of the manufacturing sector.

I n many ways, we're seeing that same shift,
fromwares to the networked econony, and let me sort of
hi ghlight | think some of the inportant contrasts
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bet ween what | believe are sonme of the key el ements of
a goods/ war es- based econony and a networ ked econony.

In the industrial econony, the value is found
in the good itself. What you buy is, in fact, inherent
and fairly unique to that particular product. The
| egal theories that surround the basis of commerci al
transactions are rooted in personal property. The risk
managenent is in the context of very traditional
vendor - suppl i er-buyer relationships. And the focus is
really on the end product and what its useful nesses are
as a product in and of itself.

In the networked econony, the value --
incidentally, this is very inportant -- the value is
actually separable fromthe means or the manner by
which it is supplied. Bill's presentation, | think,
got into that a little bit. The [egal franmework,
rather than rooted in personal policy, is, in fact, a
very conplex m x of a nunmber of different areas,

i ncluding intellectual property, access questions, the
use of intangibles and services.

Rat her than a traditional vendor-supplier-buyer
relationship, there is, in fact, a dynam c distribution
and user environnment, and rather than just the sale of
an end product, there is fundanental in this context an
ongoi ng transactional relationship between users,
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i nternmedi ari es and origi nal devel opers.

The problem though -- and | think this is
i nportant to keep in m nd as you hear the discussions
in |ater panels -- is that our language is still rooted
in the metaphor of goods. That is, we think we go to a
store and buy a box and that all the boxes are the
same, and, in fact, what is really going on here and
part of the concern that has led to the devel opnent of
the | egal frameworks or proposed | egal frameworks that
we are going to hear today, is that that goods netaphor
does not adequately address the risks, the actual
comrercial relationships or, in fact, what is the
expectations of all the stakeholders in the
transacti on.

The difference is it's services nore than
hardware -- hardware is really not always relevant to
this, services are key but not determ native, and yet
what is, in fact, part of the transaction is a very
i ntegrated set of digital supplies involving software,

i nformation, access and security.

There are, in fact, a -- the software industry
is, in fact, not just one industry but several
i ndustries. It is, in fact, an industry that enables
comerci al exchange, it enables applications, and it
enabl es personal use, as well.
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In a North American context -- and before | get
into sonme of the specific nodel discussions, let ne
sort of wal k through sonme of the nunmbers and sone of
t he econom cs of the industry.

In the North American context, there are -- and
these figures are about a year old -- there are over
10, 000 publishers. The average size revenue is around
$3 mllion. Many of themare very small, they have 27
enpl oyees. The average conpany generally has a snmall
set of products with usually a | eadi ng product
providing nmore than half of its revenue. Many are, in
fact, privately held or single entrepreneurs. About a
year ago, |ess than 20 percent, around 15 percent,
were, in fact, being publicly traded.

Vet her they are small conpani es or whet her
they are |arge conpani es, the value of the conpany and
the software is its intellectual property as well as
its val ue-added services, conpared to, in fact, the
physi cal medi um by which they provide the results of
their work, being, in fact, a value of |ess than $1.

Research and devel opnent is a much | arger share
of expenses in the software information and content
i ndustry than nost other industries, rivaled probably
only by pharnmaceuti cal s.

The financing of this industry requires
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substantial periods of outside capitalization in order
to get market growth, market penetration and to build a
cust oner base over the long term And at the heart of
this industry is the potential that a single copy, a
single result of their work and their capitalization
can, in fact, reach mlIlions of people over the
internet, and so the managenent of risk and econom c
return is quite fundamental to this industry.

Let ne sort of diagram and | eave with you sone
I npressions that | hope can get you out of this
| anguage, this box, of thinking about software and
i nformation content as goods, and | say this with a
caveat, that the only thing nore dangerous than having
an econom st talk about econom c nodels is having a
| awyer tal k about econom c nodels. So, please bear
with me and I will try to walk through some of these
di agrams, which | think hopefully help understand both
why the metaphor of goods doesn't work and why the
nodel s here are evolving over tine.

In the traditional nodel of the information
content or the software industry, there is a
publ i sher/ devel oper who invests tine, research effort,
often the relationship or the result is nmanaged through
a distributor, who then works with a wi de variety of
resellers, and to provide to end users the result.
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In a | arger enterprise, these two boxes are, in
fact, one in the sanme, but froma smaller devel oper,
meani ng smal l er software information and content
devel opers, there are, in fact, two separate
rel ati onshi ps, each of which represents a transaction
in the econony, but the traditional nodel, which is
still out there -- it has not conpletely disappeared --
" mgetting anot her technol ogical tool to manage as |
speak -- thank you -- now if | could only twrl
sonet hing on ny head, that would be even better.

But again, the nmodel which is still out there
in many contexts, pick up the box at the store, take it
home, load it into the conmputer, or, in fact, you buy a
conputer with the software and information content
al ready prel oaded.

VWhat the internet did initially was change, in
fact, the reseller relationship. W had a
publ i sher/ devel oper who worked with an online store who
then, in fact, has a simlar relationship with the end
user. For those of you who may recall Egghead
Software, they, in fact, were the exanple of having
noved fromthe physical reseller to the online store.

What changed in this nodel is that in addition
to being an online store, there began to be a new
el ement incorporated here, which is electronic software
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di ssem nation, which still said that there was a single
purchase of something, but it's, in fact, in the form
of an electronic -- rather than having -- ordering it

online and having it physically shipped, you can, in
fact, have it delivered to your desktop through the

el ectronic software di ssem nation. Again, the

rel ati onshi p between the publisher/devel oper,

el ectronic software di ssem nation, then going down,
again, to the end user, the change being that rather
than having it physically delivered, you could, in
fact, have it delivered over your desktop. But the key
here is that the sale nmodel is a one-tinme sale of
software and information content in this nodel

The next stage | want to try to make sure you
understand, and this is still an evolving area, is
that, in fact, these nodels are now becom ng nore
di verse and new and that we are now starting to see
changes in the way that end users have rel ationshi ps,
conduct transactions and, in fact, the way that
publ i shers and di ssem nators interact.

A nunber of factors here are contributing to
this. The existence of greater bandw dth and speed
permts software and content publishers to host and
manage applications for users. There is a change in
how we see our desktop or local server. There is also

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

31
a change in the way we see web listing conpanies. In
short, what is happening is that's there's a shift in
t he busi ness nodel away fromtraditional shrinkwap
products to software and information content as a
service and facilitation of information transactions.

So, if we take our traditional players here, we
have a publisher/devel oper, we have an end user. The
new el ement in this nodel is that you have a
third-party applications service provider. That
applications service provider, in fact, has a
relationship with a publisher/devel oper, often a series
of contractual relationships. The third-party ASP then
manages with the end user an ongoi ng set of
relationships. It is not a single sale of a piece of
software or a piece of information content.

In fact, it is ongoing, and this is what's I
think part of trying to explain what is happening and
why sonme of the context for the session that you are
going to hear today and tonorrow is so inportant. It
is not a one-time sale. It is, in fact, an ongoing
subscription of a service relationship.

MS. HARRI NGTON: Mark, can you give me an
exampl e of sonething that operates that way that |
m ght --

MR. BOHANNON: | have one that's going to cone
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up in just a second.

MS. HARRI NGTON: Great, great.

MR. BOHANNON: It is also inportant to
under st and, again, at the risk of being a | awer and
trying to explain econom c nodels, the
publ i sher/ devel oper, depending on the size of the
products, can also fulfill the same functions as the
third-party applications service provider.

VWhat you just saw was a single deal, and that
as we | ook at the networked econony, what we have, in
fact, seen is that it is a nultiple set of
rel ati onshi ps here, a variety of devel opers, a variety
of application service providers and a variety of
users, and here | want to make sure that everybody --
that the new el enents here, whereas that in the
net wor ked economny, one does not, in fact, know where
sone of the users are, the application service
provi ders can, in fact, be anywhere, and that the
devel opers are, in fact, having different
rel ati onshi ps.

Agai n, not a good base nobdel for economc
transactions. Rather, service, provision of digital
content, and ongoing relationships that require, in
fact, different market environnments, that there be
fairly universal but yet appropriate contractua
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contexts to each of these relationships.

One exanple, and there are different exanples
com ng out of different sectors, but for those of you
who do things like file your taxes using software, do
di fferent kinds of personal finance nmechanisns -- and
here I want to make sure |I'm not representing any
parti cul ar conpany but giving you a nodel for how that
happens - -

MS. HARRI NGTON: Well, let's just say | use
Qui cken, okay? Let's nanme nanmes. | need to put this
in ternms that I can kind of understand from ny own
experience. So, at the risk of offending, | use
Qui cken. Can we use that as the exanple here?

MR. BOHANNON: You can use that as the exanple.

MS. HARRI NGTON: Okay, I'Il use that.

MR. BOHANNON: What, in fact, you are doing is,
in fact, relying on a conbination of the software that
has been provided to you. You are, in fact, not, per
se, downl oading that entirely to your desktop. You
are, in fact, using its application which is being
hosted in a third area. The transactions, which are
bot h i ndi vidual when you put in information as well as
what you ultimately do with the information, is being
managed in a continuous transaction process that is not
a one-tinme sale of anything. |[It's an ongoing
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relationship that is a culm nation of the enabling
software that allows you to do -- fill in the form do
t he cal cul ations, provides you with data storage for
ultimtely what you are doing, provides you with
security to ensure that you are, in fact, confident
t hat what you are doing will not be seen by others or
that it will not be changed as the transacti on goes on,
and that, in fact, it's a conmbination of many of the
el ements we described that are fundanmental ly different
in the networked econony than in the goods econony.

So, | use that as an exanple. The one you cite
IS one exanple, there are others. But certainly -- in
fact, for the kind of conpanies that you're talking
about who do that, this has been a fundamental change
in the way they do business.

You used to go into a brick and nortar store
and buy it. Now -- and, in fact, sales have increased
and, in fact, demand is getting better, because as you
address the wi de variety of consumer demands for what
t hey want and need to ensure their confidence, this
nodel | think is now becom ng one way in which those
consunmer demands are being met in a very effective way.
So, this is one exanple. There are other exanples, but
| use this one because it's a fairly popul ar one.

| will leave this one for your further -- this
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is a simlar exanple of an ASP in the education or
training environment. And Carol will talk alittle bit
-- soneone at the FTC staff had asked me to sort of
diagram and | will leave it to Carol to critique
whet her this is, in fact, the nodel, but, in fact, the
open software nodel operates on a little bit different
assunptions. It is a very open environnent in which a
variety of devel opers are working together in a common
way, and then the relationship between what the results
of that collaborative work are, then get down to a
variety of end users, again appreciating that here in
this diagram end users are not just one but, in fact,
scalability to a variety of them

So, as we hear the discussion today and
tonorrow and tal k about the [egal framework for the
net wor ked econony, it's inportant to understand we are
still going to be stuck in the | anguage of goods. |
mean, | think it's going to be a discussion and a
chal l enge that we have for quite sone tine, although
in fact, what is really going on in the networked
econony is a culmnation of services and di ssem nation
of information content, all of which produce, in fact,
a very conmplex web of transactions that require a focus
on an appropriate framework that deals with that, in
fact, unique aspects of the networked econony, the
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lines of contractual sol utions.

| think it's very, very hard in this dynam c
environnent to think about very specific regul atory
gui dance in this area, but ensuring that, in fact, the
ri sk managenent, the user needs, the interests of the
particul ar devel opers and internedi aries are al
appropriately dealt with in the context of transactions
and to try to come up with sol utions.

So, with that, I'll be glad to answer any
questions or leave it, but I think this is a way to
start thinking about how, in fact, the context we are
tal king about will, in fact, be affected by what are,
in fact, very diverse and changi ng nodels for the
software, information and content industry.

Thank you, very nuch.

MS. HARRI NGTON: We're collecting questions,
and while Carol gets set up -- and is Randy here to
assi st Carol ?

Let me throw a question that's cone fromthe
audi ence. Are copies of your presentations going to be
avai | abl e? Have we considered that? |If the presenters
woul d make their copies available to us, can we put
them on the website for the conference?

MR. SALSBURG. We would have to check the Power
Point |icense agreenent.
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MS. HARRI NGTON: We woul d have to check the

Power Point |icense agreenent. That's a joke.

We will do our best to -- if the presenters are
wlling to give us the presentations and nmake t hem
avai |l able --

MR. BOHANNON: What | assunme | would do is just
e-mail it to April or to the organizers.

MS. HARRI NGTON: Ri ght.

Now, Carol, whenever you're ready -- Randy,
coul d you pl ease assist?

Okay, here's a question from Mark. Wth regard
to the Quicken ASP nodel, is this transaction a |icense
and what benefits does the |icense nodel provide?

MR. BOHANNON: Unfortunately, | don't have ny
diagram so I'll have to renmenber it from heart.

Remenber | think it was useful, | think Bil
laid out in his presentation how a |license can
accommodat e uni que user environnments, even as
potentially mllions of individuals are using and being
involved in the transaction. License then is a basis
for -- in a personal finance nodel, for exanple, there
may, in fact, be a period where you have a free use for
a while to test to see whether you |like the system
whet her, in fact, it's providing a service that you
want. You then, based on that, can then redefine into
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ot her areas.

A very small business, you will probably want a
site license, and Bill's | think very useful chart that
outlines the variety of ways in which simlar digital
content can, in fact, be adapted to different user
nodel s, allows that flexibility to manage both the risk
in ternms of who the user is, the expectations of the
user in business. So, there is not a one-size-fits-al
dependi ng on who, in fact, your custoner base is and
provi di ng personal finance information.

So, | think that the license, rather than a --
maybe sort of prescriptive rules, that, in fact, may
i nhibit nmeeting user needs really is the appropriate
nodel to address a situation |like that.

MS. HARRI NGTON: Ckay, thank you.

Carol, ready?

MS. KUNZE: Okay, nmy nanme is Carol Kunze. |
represent open source and free software interests. |
subm tted coments to the Federal Trade Comm ssion --

MS. HARRINGTON: |'m sorry, Carol, your m ke

may not be on. There's a button on the bottomof it.

Randy?

MS. KUNZE: My nane is still Carol Kunze. |'m
still representing open source and free software
interests. | submtted comments to the Federal Trade
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Comm ssion in advance of this forumon behalf of Red
Hat, the Open Source Initiative, TurboLinux, a very
smal | devel oped called Crynw Software --

M5. HARRI NGTON: Carol, can | interrupt? W
made speci al arrangenents to have Pennsyl vani a Avenue
j ack- hammered up during your presentation this norning.
Coul d you speak up?

MS. KUNZE: | understand that. And
Mandr akeSoft. Twenty mnutes is not a lot of tinme to
tal k about open source. Qur business nodel is very
different, so this could be a little quick.

There are four main points that I want to make
today. Can we turn off the vol ume?

MS. HARRI NGTON:  Pardon?

MS. KUNZE: Can we turn off the volunme?

MS. HARRI NGTON:  Randy?

MS. KUNZE: | want the animation; | don't want
t he sound.

MS. HARRINGTON: [|If we can't make a quick fix,
| could hum during that sound and create a nore
pl easant sound, if you |iKke.

MS. KUNZE: All right, the first point is that
licensing is critical for open source and free
sof twar e.

There's no way to turn that off, really? Isn't

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

40
there a nmute? Believe me, you will get really tired of
this.

M5. HARRI NGTON: Oh, we're okay with it. W'd
rat her hear your presentation than --

MS. KUNZE: |I'mtired of it.

MS. HARRI NGTON: Okay. Well, we wll just have
a pause here and listen to the jack-hamer sound on
Pennsyl vani a Avenue, which is so nuch better.

Let nme ask another question while we're doing
that. This is a question that is not particularly on
poi nt for our concerns, but it's a question that nuch
di scussion is devoted to, and that is this:

In the old econony, we had sal es taxes on goods

to finance governnment services. |In the new econony,
will there be services taxes? Yes or no.

Anyone?

Sorry, Drew, | think we don't want to do taxes
t oday.

Al right, are you ready?

MS. KUNZE: Well, | hope so.

So, licensing is critical.

The second point, we have to be able to enbed
the terms of the license in the product.
Pretransacti on di scl osure just doesn't work. You'l
cone to realize why that's the case.
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The third point is there are no license fees to
support a warranty system

The fourth point, warranty disclainmers are
fundanmental to the existence of the open source and
free software system

So, let's talk about what it is. Open source
and free software, technically the definitions are not
identical, but they are basically equival ent for our
pur poses. Those terns will be used interchangeably.

Now, | et me make a point about the term"free
software.” The reference to "free software” does not,
in fact, refer to the price. As Richard Sullivan of
the Free Software Foundation |likes to say, you should
think free speech, not free beer; however, you wl
cone to realize in the presentation that, in fact, the
software is free. So, | think that should be to think
free speech and free beer.

Generally open source and free software, these
are the points that they have in common, is software
for which the user is granted rights in the license to
have the source code. Odinarily this is not something
that you get with software. |f you want it, you have
to pay a ot of noney for it. Not only does open
source and free software give you the source code, they
give it to you for free.
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Second point, you can freely copy the product.
You can neke as many copies as you want. There is no
limt.

Third point, you can nodify it, and you can
make derivative works.

And the fourth point, you can redistribute it
in original or in your nodified derivative work form

So, four points, but what do they nmean in
practice? Well, nunber one, as | said, there are no
license fees for use of the software. |In fact, how can
you charge a license fee when basically anybody can
copy it and give it away to a friend?

As | said, anyone can copy and redistribute the
product. Let nme give you an exanple of that. \What I
have here is a product, plain paper envelope. | sent
away for it -- actually, | got it off the internet.

I nside, what it says is, "Linux Install CD Number 1."
This is a product of a website known as CheapBytes, and
on this disk it says, "Containing Red Hat Linux Nunber
7."

Linux is the nost popul ar open source program
Red Hat is one of the people that I'mrepresenting
today. What they have done is they have taken Red
Hat's Linux product, and they have copied it, and they
are also redistributing it.
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Now, | et nme show you anot her form of

redistribution. | just took that product, and | gave
it away to soneone else -- actually, | amgoing to ask
for that back -- and that is another perfectly
legitimate formof redistribution. | could have

upl oaded that product to ny desktop, and then | coul d
have given that to Carol and said, why don't you try
this product? | think it's fabul ous. So, anybody can
copy and redistribute the product.

Derivative works are distributed under the sane
l'icense ternms. So, what this neans is that if a
conpany |ike Red Hat, TurboLinux, MandrakeSoft,
basi cally makes sone i nprovenents in Linux, when we
di stri bute that product, we also distribute the source
code, which neans anybody can take our inprovenents and
put those inprovenents in their own product.

And finally, warranties are universally
di scl ai med on open source products. Warranty liability
on uncontrolled distribution would basically be
unlimted, and as | nentioned, there are no software
license fees that are going to pay for a warranty
system

So, who writes open source software? Well,
it's basically witten by a community of people who own
it, who wite it, who naintain it. |It's essentially a
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col | aborative effort, and particularly in the case of
Linux, it represents the work of hundreds of authors,
in the case of Linux fromall over the world. So, what
this nmeans is there is extensive peer review before a
product actually gets released in what is known as an
of ficial version.

One of the persons who wote into the FTC in
advance of this forum said, "Open source and free
software are subject to intense peer review. This peer
reviewis a very strong system by which to assess the
quality of software. The peer review systemis not in
the hands of an elite mnority of experts -- it is in
the hands of an enornmous group of programers.”

Let's tal k about the licenses. Licenses for
open source and free software are public docunents.
They' re published. You can find them posted on
numerous |l ocations all over the internet. They are so
wel | known that they have nanes and they have
ni cknames. There is the GPL, that's the free software
foundati on for new product. GPL stands for general
public |license, but everyone calls it the GPL.

There is the BSD license, that's the Berkel ey
software distribution license. There's the artistic
license. All of these licenses are publicly avail able.
And, in fact, if you want to wite a new open source
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i cense, your license is going to get discussed, it's
going to get criticized, basically it gets witten in
published -- sorry, in public, or sonetines it gets
witten after consultation with the community. This is
what Netscape did when they decided to rel ease the
source code for their Netscape browser. They went,
they talked to the community about what terns the
community woul d find acceptabl e.

Now, in formal ternms, if you want to wite a
new open source |license, what you mght do is submt
that to the Open Source Initiative for their approval.
The terms go up on a public list serve. Anyone can be
on that |list serve. People on the |ist serve review
the ternms. People on the |ist serve criticize the
terms. People on the list serve try and persuade you
to change the terms. They usually do get changed.

What happens nost often is people on the I|ist
serve try to persuade you to use an open source |icense
t hat has al ready been approved and to stop trying to
Write your own.

The Free Software Foundation also contains a
list of software that it considers to neet its
definition of what free software is. Again, that's
very simlar in practice to what an open source |icense
woul d be. It also has a list of licenses which it
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considers to be conpatible with its own GPL |icense.
So, what happens is a conpany |ike Red Hat, TurbolLi nux,
Mandr akeSoft, they do not wite the |icenses for the
software. In fact, they do not wite the software at
all. The software is witten by a community, the
i censes are public docunents, and to sone extent the
community ends up witing the |icenses.

So, what are the benefits? Well, there are
quality benefits. Because of the process of peer
review, you get stable, very high-quality prograns.
Because you have so many people | ooking at your
software, they identify bugs earlier, they' re fixed
earlier. So, any particular release has a nmuch higher
percent age of bugs that have al ready been elim nated.

Anot her maj or benefit is that the user actually
has control over the software, not the supplier. The
reason | say that is because the user is free to nodify
the software in any way they want to neet their
particul ar needs. What's nmore, if they find a problem
t hey can di agnose that problem they can renedy that
probl em because they have the source code, and they
have the license to nake derivative works.

But there are al so conpetitive benefits.

Agai n, because you have the source code, what this
means i s that anybody can service the product. It
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doesn't have to be the supplier. And anyone can wite
conpani on software. You don't have to worry about
getting the source code. The source code is publicly
avai | abl e.

And finally, there's a price advantage. Open
source and free software is basically free or you end
up paying a very low cost for the nedia.

Now, |l et me give you an exanple of the Red Hat
downl oad product versus Red Hat CDs versus the
CheapBytes version, which |I think, Carol, you still
have. You can downl oad the Red Hat product off their
website for free fromtheir FTP site.

Now, their FTP server gets very, very busy, so
as a conveni ence, what they have done is they have
listed mrror sites around the world that have taken
t he Red Hat product, copied it and are now naki ng that
product available. | counted up these various mrror
sites, there's 70 in North Anerica alone, interestingly
three of those are governnent sites. There's 69 mrror
sites in Europe, and there are nore in Africa, Asia,
Sout h Anerica and Australia. So, there are probably
nore than 200 sites where you can get Red Hat's product
for free.

Now, let's conpare that -- well, first of all,
let's conpare that with the Red Hat product that you
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get directly from Red Hat. You want the basic program
you want printed docunentation and you want technical
support services, you can buy this for $29.95 directly
from Red Hat.

Now, if you don't want the printed
docunent ati on and the services, you can get the product
from CheapBytes. So, you can get the product -- let ne
take that back -- that Carol had briefly, you can get
the source CD, and as a matter of fact, you can get
docunentation on the CD, you can get an additional
docunment with 300 software applications that Red Hat
al so makes avail able, get that CD for $1.99. So, you
add all these up, docunentation, install CDs, source
CDs and those 300 software applications, this cost ne
$7.49. Just as a conparison factor, the shipping cost
was $8. 25.

So, that's sort of how open source works. You
basically get the product for free. What Red Hat is
selling is Red Hat is selling books and Red Hat is
selling services. That's what you end up selling in
t he open source and free software market.

So, where do you get open source software?
Well, there are various different sources for it. The
first one, let's take a | ook at some of the |arge
conpani es. These include Red Hat. [In 1996, Red Hat
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was a very young conpany, still being run out of an
apartnment. In 1999, Red Hat went public, now a
mul ti nati onal conpany, has | ocations abroad.

There is there is TurboLinux. TurboLinux is
also multinational. They operate in the sane fashion.
They are very strong in Asia.

There i s MandrakeSoft, another |arge conpany.
Mandr akeSoft started out in France. And there are nore
conpani es.

Look at smal |l er devel ops, one of which is
Crynwr Software. This is a small devel opnment who
writes open source and free software who gives it away
for free. What he does is he sells services to help
people interface that software with other software they
m ght al ready have.

Now, there are various clearinghouses, |ike
col | ab. net, source exchange, open source devel oper
networ k. These are websites where open source
devel opers get together with people who are | ooking for
sof tware solutions. They get together, they cone to an
arrangenent, the devel oper wites the software, they
deci de what license it's going to be published to the
public under, and that is the way a lot of this gets
done. There are many, nany i ndividual prograns and
devel opers who operate that way.

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

50

Now, there are also nonprofit organizations
that wite and distribute open source and free
software. One of the best known is the Free Software
Foundation. They are responsible for the GNU products.
The second one is Devian. Devian has a very popul ar
Li nux distribution product. And there are various
ot her nonprofit organizations that do the sane thing.

Now, traditional conpanies are also starting to
di stribute a single or a couple open source software
products. They are enbeddi ng open source software
products into their hardware or they are, for instance,
as Oracle does, they port one of their databases to the
Li nux operating system So, who are these conpani es?
Well, it includes Netscape, Intel, Oracle, HP, |IBM and
Sun, and that's just to nane a few.

Now, let's take a | ook at what the Federal
Governnment has recently -- well, not the entire
government, but at |east one advisory conmttee
recommended, the President's |Information Technol ogy
Advi sory Committee just last nmonth in their report on
hi gh-end conputing recomended the adoption of a
research strategy that uses open source software
devel opnent as the new nodel for answering America's
hi gh-end conputi ng software needs.

Now, a topic that we're very worried about,
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Magnuson- Moss and open source/free software. VWhy are
we worried about Magnuson-Moss if there are no license
fees, so there is no "sale" of the product, and nobody
provides a witten warranty, because Magnuson- Moss Act
applies to witten warranti es?

Well, there are a nunber of things we're
concerned about. Nunber one, open source/free software
I's distributed on disks with printed docunentation,
with installation or other services, and a price is
charged for all of that. Now, Mgnuson-Moss doesn't
have any nmechani sm by which we can segnent that price
to say, ah, but the software is really free.

The second point we're concerned about is the
software -- open source and free software often
provides witten warranties on the disks.

Magnuson- Moss says that inplied warranties cannot be
disclained if there is a witten warranty. Now, you
m ght think it's something of a stretch to say, well,
an express warranty on a di sk can be bootstrapped into
an inplied warranty on the software, and | woul d
certainly agree with you on that, but actually, in the
first agenda that the FTC had for this forum there was
one question that caused me a great deal of concern,
and that was the question as to whether it was -- it
woul d be considered an unfair and deceptive act to make
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a distinction between the warranty on the disk and the
warranty on the software. So, | think we have at | east
sonme cause to be concerned about that.

And finally, open source software is frequently
distributed in conjunction with a service agreenent.

In fact, this is how peopl e make nbney on open source
software. And under the Magnuson- Moss Act, you cannot
disclaiminplied warranties if you have a service
contract.

So, what happens if you apply Magnuson- Moss to
open source and free software, basically you get a
di saster. Because of the fact that everybody has to
provi de services on the product, you can't really
di sclaiminplied warranties, which neans Magnuson- Moss
woul d in effect inmpose mandatory warranti es on open
source and free software. The result is going to be
t hat you have financial and |egal risk, but you do not
have |icense fees to support either one.

And for the consequence, let's |ook to the
words of Bruce Parrins. Bruce Parrins is an open
source/ free software devel oper. He wote the open
source definition. What he said in 1999, "If free
sof tware authors |l ose the right to disclaimal
warranties and find thensel ves getting sued over the
performance of the programs they've witten, they'll
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stop contributing free software to the world. It's to
our advantage as users to help the author protect this
right.”

Now, there are a | ot of open source and free
software devel opers and users who wote in to the FTC
I n advance of this forumto express their views. Let
me give you just a little taste of what a coupl e of
t hem sai d.

One said, "If | personally have to add a
warranty whenever | add a feature to Linux, | will not
be able to afford to inprove Linux."

Anot her said, "There are many software packages
whi ch woul d no | onger be distributed if the author were
required to issue a warranty."

A third said, "Any attenpt to require al
software to carry real warranties would crush the open
source software novenent."

Now, that's just a taste of what they said.
There were many, many conments that were witten in all
by peopl e saying please don't inpose warranties on open
source and free software.

Now, there was another issue that was raised by
a comentator. There was actually what | thought was a
brilliant subm ssion by someone naned Steve MDougal |,
so before | conclude ny nmain points, |let ne just
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mention this particular issue and al so the First
Amendnent i ssue.

What he said to the FTC was that basically
warranties just don't make sense for software. His
poi nt was that manufactured goods are subject to
defects in materials and workmanshi p. These occur
essentially at random Software is not a manufactured
good, and it's not subject to manufacturing defects,
which is what warranties were intended to address.

Each copy of a software product is, by definition,
identical. That's the URL for his subm ssion.

So, | was actually disappointed not to see this
on the agenda today, because | really think it is a
threshold critical issue. Wirranties for goods had a
particul ar purpose. Software is extrenmely different.
Nobody actually gives a warranty on software; they give
a warranty on the disk. So, the question is, have we
actual ly thought about whether warranties on software
make any sense what soever?

MS. HARRI NGTON: Carol, let me stop you and

chal l enge that in just one factual --

MS. KUNZE: Well, please renember, |'m not
arguing that. |'msaying that's a point that should be
| ooked at .

MS. HARRI NGTON:  Well, let me discuss that,
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then, in looking at it.

Certainly we've seen historically that
manuf act ured goods can have defects that may initially
occur randomy but then they occur in all of the
mass- produced goods until the defect is corrected.
There may be a design flaw that results in a defect.

How is that different than a defect in a
programthat is nmade w dely avail able and that occurs
then each tinme the programis used? What's the
difference? |I'mnot getting this difference, if you
can go back to that slide that you had up

MS. KUNZE: | think the point that Steve
McDougal | was meking is that when you nmake -- because a
good is a physical good, you can have basically
manufacturing errors in it. Wen you make software,
it's all identical. What you' re tal king about is sonme
type of design error?

MS. HARRI NGTON: W th software.

MS. KUNZE: So that the product doesn't
function?

MS. HARRI NGTON: But we see that sane thing
occur with manufactured goods, that there's a design --
let's take the case of a mass-produced autonobile
that --

MS. KUNZE: | agree that that's a slightly
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di fferent issue, but again, | think that needs to be
addressed. Whether warranties, as we apply themto
goods, nmke sense on software is a question that needs
to be addressed. When you get into the issue of what
the inplied warranty of nmerchantability is, it's
essentially that the product has to be fit for the
ordi nary purposes for which it is used. | think we
have a question here as to what that even neans for
sof t war e.

So, I"'mnot trying to necessarily nmake a
statenment today, but |I'msaying that's a critical
threshold issue. Do warranties as we know t hem nake
sense for software?

MS. HARRI NGTON:  Well, | think, though --

MS. KUNZE: Maybe the answer will be yes, but
the answer could be no.

MS. HARRI NGTON:  Sure.

MS. KUNZE: But it's an issue that needs to be
| ooked at.

MS. HARRI NGTON: Agreed, and | just want to
make a distinction between how it is that the defect
can occur and then be present in every application,
whet her it's an autonobile or a software --

MS. KUNZE: | appreciate that, but --

MS. HARRI NGTON: -- versus the end use. You're
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making a distinction really on the use end, not on the
production side, | think.

M5. KUNZE: Yes, | think so, but then you al so
get into the question with software, what's a defect?
Is a bug a defect? A lot of bugs are innocuous. So,
even the | anguage, the term nol ogy that we had for
goods, when we try to apply software, doesn't even make
any sense. You sinply can't take the old | aw and apply
It to new technol ogy, because we m ght find we sinply
don't understand it.

Al right, 1I'mal nost through here.

First Amendnent, now, there was sonme general
comrents that were nmade in the subm ssions to the FTC
that indicated that there m ght be First Amendnent
i nplications. We know fromthe encryption cases that
source code can be speech and that it can be entitled
to First Amendnent protection.

Let nme just read you what an open source
devel oper wrote in to the FTC. "If, in order to
di stri bute software, Adam woul d have had to provide a
warranty of some sort, Adamis |likely never to have
di stributed the software, because his intention was not
to make a profit but rather to nake avail able his
i deas. Software that is distributed in an open and
free manner encourages the exchange of ideas."
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And | think that gets us to the question of are
mandat ory warranties, which is what you would have if
you i nposed Magnuson- Mbss on open source and free
software, are they an inperm ssible burden on the
expressive function of software? Now, again, |'m not
saying yes. |I'msaying that's an issue that we shoul d
at |l east take a | ook at.

Now, let me return to ny four points.
Licensing is critical. Suggestions that software
shoul d be sold instead of |icensed basically give open
source and free software users nothing that they don't
al ready have, and it denies themthe very things that
they want from software, which is a |license, a license
to copy, a license to nodify, a license to
redi stribute.

The ability to enbed a license in the product
is critical. When you have informal distribution, you
really can't require that sonebody hand over a paper
i cense or some other formof |icense before they hand
over the disk. It's the only practical way to grant
l'icense rights when there are many |icensors on one
di sk and when one di sk represents so many different
products.

The software itself is free. There are no
license fees to support a warranty. So, even when Red
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Hat sells the product for $29.95, what they're really
selling is they're selling books, they're selling
docunentation, they're selling services, because you
can get the sanme product for the price of the nmedium
sonmewhere el se, and you can get the sanme product for
free fromRed Hat in the downl oad versi on.

Finally, because of the distribution of
devel opnent nodel, inposing warranties threatens the
exi stence of open source and free software. W thout
the ability to disclaimwarranties with a m ni nrum of
ri sk, the open source and free software devel opnent and
di stribution nmodels sinply don't work.

Questions?

MS. HARRI NGTON: | have a bunch of them if you
want to conme back up here.

One obvi ous question, Carol, that 1'd like you
to think about as you wal k back up to take your seat is
why not just offer no witten warranty on the disk? |If
the trigger here for the inposition of Mag- Moss
requirenents is the written warranty on the disk, you
know, bringing the rest of the software under the
warranty act, then why not offer no warranty on the
di sk?

And I'd like you to hold your answer to that as
you come back up and we are going to try another
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question in the meantine.
MS. KUNZE: So, you are suggesting we shouldn't
warranty the disk, so if the disk breaks, we don't

offer to replace it? You know, that --

MS5. HARRI NGTON: That's the question. [|'m not
suggesting anything. |'mreading you a question
MS. KUNZE: | think that open source and free

software devel opers would |ike to offer their users
free replacenent if for sonme reason this manufactured
di sk is defective.

The other problemis that the other hook for
Magnuson- Moss is, of course, the provision of services.

MS. HARRI NGTON: Here's a question for all of
t he panelists or actually a question for Mark.

Wth regard to the ASP distribution nodel, you
menti oned various benefits that the consuner derives,
such as security, functionality, et cetera, yet nearly
all commercial end user |icenses disavow all |ega
responsibility for actually providing such
functionality.

G ven this state of affairs, how can a software
user have confidence that the thing they pay to license
will provide the functionality advertised by the
conpany?

MR. BOHANNON: That is a very convol uted
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question, so let ne try to parse it out, to use a
current phrase.

Actually, | disagree with the assunption. In
fact, | think the very nature of the relationship, in
fact, suggests quite concrete deliverables and
rel ati onshi ps between an end user and a service
provider, and quite frankly, if they don't work, then
you need to find another service provider. | mean, the
notion that that is the only way in which this can be

addressed | think is a m snoner.

Nonet hel ess, there are, in fact -- even if one
di savows warranties, there are still obligations. |
mean, this is -- | think the warranty question is one

that needs further discussion in the context of
net wor ked econony. It does conme out of the goods
framework, which | think everyone now here has
articul ated pretty well, and the question is what
really -- if we are going to stick with a warranty
nodel, and | think that's the question, what really is
appropriate in the context of a service -- networked
econony nodel where the transaction is, in fact, one
that is not a tangi ble good but information content in
a service-rel ated nodel ?

So, | think we're sort of stuck in this
di scussion that its either/or, and really |I think it's
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a broader discussion, which I think we're starting to
begi n today, which is about the broader |egal franmework
i n which everyone can have confidence in the
transaction and the benefits of the net.

MS. HARRI NGTON: Okay, thank you.

Next question -- here's one that's not
convol ut ed:

Why shoul d you be able to conceal the terns of
a shrinkw ap agreenment from the purchaser until after
t he sal e?

I think that's a basic question that critics of
t his nodel have.

MR. BOHANNON: Yeah, | -- it may be not
convoluted, but | also think it's a | oaded questi on,
and I am not going to address that here, because |
think that the discussion here has -- again, ny goal
was to outline what | think are or what we believe and
see are different energing nodels for the delivery of
digital supplies in a networked econony.

MS. HARRI NGTON: So, perhaps we save that
question for one of the |ater panelists.

MR. BOHANNON: Yeah, and | think -- | have ny
own view about this issue. | think to have that answer
wi t hout a good di scussi on, background di scussion, about
t he ongoi ng discussions | think is really m splaced and
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does not serve this workshop as well
MR. ASHWORTH: | would actually like to try and
address that question, Eileen.

MS. HARRI NGTON:  Ckay.

MR. ASHWORTH: | can think of a couple of
reasons. First of all, froman efficiency standpoint,
| could certainly, you know, take -- well, actually,
no, I couldn't. The license is very conplex. There

are a lot of terms in the license, and frankly, froma
practical standpoint, | just don't know if the entire
license could fit on the outside of a box, a shrinkwap
box.

Secondly --

MS. HARRI NGTON: What if it were made avail abl e
I n notebook or sone other fashion as warranties are
for, you know, electronic goods when you go to Best
Buy?

MR. ASHWORTH: Well, under -- well, let nme give
two answers to that question. Egghead tried that, and
they're out of business now.

MS. HARRI NGTON: Is that why they're out of
busi ness?

MR. ASHWORTH: No, | didn't say that's why
t hey're out of business, that's not what | said, but
presumably consuners are scream ng for those type of

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

64
noti ces, and yet that apparent conpetitive advantage
didn't work for Egghead in the retail setting. |'m not
saying that that's why they fail ed, but consuners
weren't stream ng to Egghead even they offered that
benefit.

MS. HARRI NGTON: Interesting point.

MR. ASHWORTH: Yeah. The other point that |
woul d make is that UCITA actually encourages presale
di scl osure. If you read 209 and 208 in conjunction
with each other, it says that a mass market |license is
enforceable if the consunmer had reason to know that
terms were going to follow. Now, "reason to know' can
be defined as usage of trade. You know, is it
reasonabl e for soneone who's a high-tech geek to expect
that terms are going to be in the box after payment? |
think for nost people, yeah, it's reasonable to say
that | have reason to know that those terns are going
to foll ow.

But the point is what if I"mselling software
t hrough a shrinkwap to my grandnother who's 80 years
ol d? She may not have reason to know. | guess ny
point is that there's a market |lever there for me to at
| east put sonething on the outside of the box that
says, "Terms nmay be inside."” You don't need to
regulate that. You don't need to say what the font has
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to ook like, what the type has to |ook like, where it
has to appear, because UCI TA creates that incentive for
software devel opers to make sure the consuner has
reason to know.

MS. HARRI NGTON: Okay, we --

MS. KUNZE: Could | just respond to that?

MS. HARRI NGTON:  Sur e.

MS. KUNZE: We really need to enbed the |license
terms in the product. There is just too nmuch informnal
di stri bution going on. Wen anyone can copy and
redi stribute your product, there is no way that you can
enforce any kind of pretransfer disclosure of the
license terns.

The other point that I want to nmake is if you
take a look at this disk, this is Red Hat's Linux Power
Tools. There are about 300 software applications on
this. Now, | haven't taken a | ook to see how many
licenses are on this disk, but | do know that it is a
| ot .

Sonehow requiring that all those |icenses be
avai l abl e in sonme other nedi um or sonmehow bef or ehand,
particularly when | hand this disk off to nmy friend
Carol here, is just really not going to work. So, the
only practical way for us to deal with this situation
is to say, well, the licenses are there in the disk for
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each particular product. |If you want to exercise your
license right to copy, to redistribute, you really need
to know what you can do, you nust take a | ook at the
l'icense, but it's just not practical to have 300
software |icenses handed to you along with this single
di sk.

MS. HARRI NGTON: All right, we are over, and we
are not going to have tine to discuss nore questions
ri ght now before we take our break, which is going to
be an abbrevi ated break, but | am going to give you --

I want to -- we will nmake these questions that we've
coll ected part of the record, and | want to give you a
flavor as you head off into the break for what sonme of
them are so you can di scuss anong yoursel ves.

If it's not practical to put a license on a
box, what is the barrier to presenting the ternms by
nmeans of a hyperlink on a website prior to the sale
where the sale is online?

Isn't it possible to sinmply prom se consuners a
repl acement of the diskette if it breaks without
further giving a witten warranty per Mag- Moss on the
conputer information? Surely the two are separable.

There are other questions about why can't the
transaction be segnented, software in one segment
versus books and witten materials.
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Let's see, if we are now selling -- well,
here's anot her question, how does Red Hat make nobney?
If it makes noney, why can't it afford to honor
warranties?

Isn't there a fundanental difference between a
i cense which purports to give consuners nore rights
than they m ght have under copyright |aw versus a
i cense which seeks to limt the rights that consuners
have under the Fair Use Doctrine?

Now t hat nusic and books can be extracted from
their original physical mediumand w dely distributed
by the internet in the same way that is true of
software, is it the panelists' position that they
shoul d be licensed instead of sold, as well?

And that's a flavor, | think, of the
di scussi on.

These have been excellent, thoughtf ul
presentations, and I want to thank these presenters
both for the thought and the care and the clarity with
whi ch you made your presentations and al so for being
willing to junp out first and break the ice as we head
into a very conplicated two days of presentations. So,
I want a special hand for these presenters.

(Appl ause.)

MS. HARRI NGTON: Dan Sal zburg is the next
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noderator. Dan, |I'mreally sorry |I chewed into nine
m nutes of the break tine. Do you want to begin
pronptly at 10:45? | would recomend that.

MR. SALSBURG. | would like that.

MS. HARRI NGTON: Okay, we will begin promptly
at 10: 45, six mnutes.

(A brief recess was taken.)

MS. HARRI NGTON: Before we start the next
panel, let ne say that we are going to create a
mechani sm for continued di scussi on of questions that
were posed and ot her questions that we didn't get tine
to discuss with the |ast set of panelists. W are
hopi ng that all of our panelists and presenters wll be
willing to -- and Carol, this is of particular interest
to you -- to respond in witing to sone of the
questions that were asked, and we will set up sone sort
of a chat roomor |ist serve or sonething post-sem nar
so that we can have ongoi ng di scussions on sone of
t hese issues and questions.

So, we will take all of the questions that we
collected that we didn't get a chance to pose or
di scuss and pose themin witing to the panelists and
ask for their responses, and we will post all of that
and then figure out a way to extend to have sone sort
of online discussion of those questions, because there
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were very, very good questions collected and posed that
we did not get to.

Al'l right, we have our next panel ready to
roll, and I will turn it over to Dan Sal zburg.

MR. SALSBURG. Thanks, Eil een.

This next panel is appropriately titled, "Is
i censi ng appropriate?" W have just seen fromthe
previ ous presentations that |icensing has becone the
nodel of choice for the software industry, no matter
what the business nodel is, whether it's software that
peopl e are paying for or open source.

So, what we hope to look at in this panel, is
the |icense paradi gm appropriate, and what are the
i nplications of the licensing paradigmon the purchase
of software. To help us grapple with these pretty
heady i ssues, we have four people to help us with that.

The first one is Robert Holleyman, who is the
CEO of the Business Software Alliance, and the BSAis a
trade association that represents software nakers.

The second panelist is David Mrchin. David is
the vice president and general counsel for Silver
Platter, Inc. Silver Platter is an internet publisher
of data bases and conputer graphic information. |
think Mdline is one of your products?

MR. MRCH N. Yeah, yes.
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MR. SALSBURG. Jean Braucher is here today,
al so. Jean is a professor of law at the University of
Arizona, and she's the co-chair of the Anmerican Bar
Associ ation's Wrking Goup on Conputer Protection and
E- commer ce.

Finally we have here Phil Koopman. Dr. Koopman
Is a professional of electrical and conputer
engi neering at Carnegie Mellon University, and he is
t he enbedded and reliable information systens thrust
| eader at Carnegie Mellon's Institute for Conpl ex
Engi neering Systens.

We have asked each of the panelists to give a
20-m nute presentation, and we will be using the sane
question and answer procedure that we used in the | ast

session. So, if you have a question at any tine, just

rai se your hand, and one of our staff people will conme
around and give you a card, and we will collect it with
your question on it, it will be brought up here, and
hopefully we will have time to answer a nunber of these

questions at the end of the presentations.
So, why don't we begin with Robert Holl eyman
MR. HOLLEYMAN: Thank you.
| very nmuch appreciate the opportunity that the
FTC has provided for us to be able to talk about these
i ssues today and for ne to be able to speak on behal f
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of the nenbers of the Business Software Alliance. Qur
conpani es are the | eading software publishers in the
world. The issues that are being discussed today are
extrenely inportant to us and to our custoners.

I'd like to really address two topics today, if
I mght. First, the fundanmental question for this
panel, which is the reason why licensing is critical to
our industry; and secondly, to talk about sone of the
rapi d changes that we're seeing in |licensing nodels and
how t hose are adapting in the marketpl ace and exanpl es
of how these |icensing nodels are changi ng,
particul arly because first of network proliferation,
and two, now the growth of the internet.

On the first topic, | think a key point we
| earned fromthe earlier panel is that licensing is the
busi ness paradi gm that has fueled the growth of the
software industry and the use of software by custoners
all around the world, and we think that licensing is
not only appropriate for this industry but critical to
t he continued innovation and devel opnent of new
sof tware products.

Why is that? Because unlike a sal es nodel,
licensing all ows software publishers to protect their
intellectual property rights and at the same tine it
al | ows busi nesses and consuners to use that
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intellectual property in the nost flexible and
cost-efficient manner.

As we all know, software is a digital product.
It's not a tangi ble product like a car or a toaster.
It's extrenely easy to copy and distribute. And
therefore, it demands the type of intellectual property
protection that licensing facilitates and provides.

Yet licensing also allows software to be bundled in
di fferent ways, for different businesses and consuners
in an extrenely cost-efficient manner.

Let ne give you just one exanple recogni zed by
the courts. In the ProCD case, rather than trying to
recover the cost of a $10 nillion database by charging
a single price, the conmpany in that case provided a
consuner license for $150 and a comrercial license at a
much hi gher price.

Here's what the Seventh Circuit concluded: If
ProCD had to recover all of its costs and nake a profit
by charging a single price, it wuld have to raise the
price substantially over $150. The ensuing reduction
in sales would harm consunmers. |If the only way to nake
a profit turned out to be a price attractive to
comrerci al users alone, then all consunmers would | ose
out, and so would commercial clients who would have to
pay nmore for the |listings because ProCD coul d not
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obtain a contribution towards costs for the consuners.

| think in the first panel we had a very good
descri ption of a hypothetical programthat would be
mar keted to different ways, whether it was consuners or
whet her it was students or a |arge enterprise, and how
t hat same product through the licensing mechanismis
tailored to and priced according to those needs.

| agree conpletely with the Court, with the
Seventh Circuit in the ProCD case. Licensing allows
t he packagi ng of software in ways that make it
af fordable to the consuner. It also gives the consuner
options. Moudifying a Clip Art or copying it a hundred
times for a fundraising letter would subject a consuner
to an infringement action absent a license to make
derivative works and nmultiple copies. The reality is
that licensing is the way that software has been and
will continue to be distributed, and there have been
enor nous benefits that have been reaped by users and
busi nesses as a result of this.

Let ne just describe a couple of the principal
i censi ng nodels we see and al so why they're inportant
in the software industry where we don't rely sinply on
today's software package to be the one that consuners
and busi nesses will use a year or three or five years
fromnow, but, in fact, we have a process by which
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software is regularly upgraded, and a huge amount of
our tinme goes into new innovations in products, and the
shelf life, if you talk to any major software
devel oper, the shelf |life for software now is shorter
t han ever before, and the licensing nodel really
facilitates that sort of evolutionary product.

There are five principal type of software
i censing nodels, and | think just to set the framework
today, it's useful to discuss those.

One's a concurrent use |license, and a
concurrent use license limts the nunmber of
simul taneous users. This is also referred to as a
floating network license, and it describes the fact
t hat though the nunber of users is fixed, usage nmay
fl oat anmong the term nals.

Secondly, there's a per-seat license, probably
the sinmplest type of |icense to understand, because
it's extended to a dedicated machi ne, a user or use,
while a per-server license applies to a network server.

We al so have site licenses. Again, this is al
an evolutionary process, and |I've seen rapid change in
i censing nodels. Site |licenses becane -- cane into
exi stence roughly eight or nine years ago as a
principal formby which users get the right to use that
software at a particular site, and it often includes
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sone sort of quantity discount, the right for users to
make copies and a cap on a licensee's ability to nake
unaut hori zed copi es.

So, if I have an office, for exanple, in
Washi ngton, D.C., rather than a per-machine |license or
a concurrent use license that would allow 25 users in
my office to use it potentially on 50 machines, a site
l'i cense woul d nmean that everyone within ny enterprise
at this particular |ocation could use that software.

An enterprise license is the next evolution,
which is extended to all sites within a particular
conpany. So, if | have an office in Washington, | have
an office in London, as | do, or an office in
Si ngapore, it's an license that would allow all ny
users in all of our sites throughout our enterprise to
use that software according to license terns.

And finally, there's shrinkwap |icenses, which
typically exist if | were to go into a store, buy a box
of software in a cell ophane wapper or order it online
and have it delivered to nme, and those licenses tend to
have agreenments that are effective when someone tears
open the packaging and reads that |icense. So,
shrinkwrap license, which is described when you get the
box froma store, and if you get the sane software
product online, it would typically be a clickwap
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i cense.

So, the five principal forms of licensing we
see are concurrent use licenses, per-seat |icenses,
site licenses, enterprise |icenses and shrinkw ap
i censes, and the conbi nation of these different
i censi ng nodel s have all owed publishers to draft
conprehensive |icensing agreenents that depend upon the
specific nature of the technol ogy and of the individual
| i censee's own needs.

There are two principal forms in which the
| i cense agreenents are then provided. One would be an
end user |icense agreenent, a EULA, and that affords
the user specific rights to use that software, it
defines the scope and definitions of use, the terns
applicable to copies and conditions, often tines for
home use of software that sonmeone may have in their
office. It gives you the right to nake the backup copy
consistent with the copyright |law, and there are also
other ternms that nmay apply to the intell ectual
property, the paynent, limtation of liability,
term nation of clauses, export ternms and ot hers that
typically formthe end user |icense agreenent.

At present, sone software publishers, primarily
conpani es that make and distribute specialized or
custom zed products that have a linmted nmarket, and
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their customers are nost often | arge businesses,
stipulate in their |icensing agreenment that the |icense
itself may not be transferred, but npbst publishers do
not restrict transferability.

The second principal thenme in addition to end
user licenses would be the volunme |icensing plan.
Again, these typically accommpdate | arge enterprises
with nultiple |ocations, and so those are the two
princi pal types of plans that we see.

Anot her key aspect of this, and I won't repeat
what the earlier panel did, because |I think they did a
very good job of describing some of the new
devel opnents in technol ogy and distribution, but I
think that it's inmportant to know that the |icensing
terms have been changing to reflect changes in
technology, initially with use of a network within an
enterprise and now t hrough use of the internet.

The application service provider nodel that was
di scussed in the earlier panel is clearly a new
devel opnent in technology in ternms of distribution, and
that is affecting software |icensing, and software
licensing terns are accurately reflecting those changes
in the market pl ace.

We al so see through the Open Source Licensing
Group how that process of creating derivative works
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occurs and what sort of -- and the type of benefits
that those will provide, and licensing terns are
appropriately reflecting those changes in the
mar ket pl ace.

| think that overall we can say that earlier in
the | ast decade, the growth of networks, and in the
| atter portion of the |ast decade and now, the use of
the internet, has been the single biggest thing that
has changed the distribution and |icensing nodels for
sof t war e.

I'"d like to give you one concrete exanpl e,
because it's a product that's widely used, and | think
It shows how the internet is facilitating these new
licensing nodels, and it's utility software. A nunber
of the | eading publishers of utility software are
menbers of the BSA, I'll use one exanple, Norton
Uilities, which is created by Symantech, and that's a
product that is w dely used, because we all want to
ensure the security of our conputer systens, and that
product is increasingly distributed via the internet,
and there are |license agreenents that will provide you
the ability to get regular updates of that programvia
the internet.

So, you can set your preference to check it
daily, to check it weekly, to check it nonthly, but
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over the course of often a one-year subscription
agreenment, | find every Monday norning my conputer is
set to say that | go out on the internet and downl oad
the latest information from Symantech about the new
viruses that will be added to the profile for Norton
Uilities, and | think it's a good exanple of both how
the internet is providing new means of distribution of
products, but the sort of upgrades in areas |like
antivirus protection that are inportant, and |icensing
really facilitates that.

Let nme sinply conclude by noting that this is a
rapi dly changi ng mar ket pl ace. Custonmer needs are
changi ng, technol ogy is changi ng, the devel opnent of
software i s changing. W believe that the |icensing
nodel is integral to this type of change and
devel opnment and that they have served the needs of
vendors of software and huge adoption in the use of
sof tware by custonmers all around the worl d.

There's a broad array of |licenses that are in
pl ace, nore com ng online as the internet growth
changes. |It's certain that there will be further
changes in the future, but we believe that this bal ance
has worked, and it's worked well, and | appreciate the
opportunity to be able to talk about it this norning.

Thank you.
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MR. SALSBURG. Sure, thank you.

Let nme just, before we nove on to the next
panelist, let me throw a couple questions at you.

Wuld it be fair to say that in mass market
i censes that are ained at consuners, the main purpose
of using the licensing paradigmis to prevent the
unaut hori zed copyi ng of a progranf

MR. HOLLEYMAN: | think that is one of the
princi pal purposes, but | don't think it's the sole --
it's certainly not the sole purpose.

MR. SALSBURG. Okay. Well, if it is one of the
I nportant purposes, could that purpose be net still
through the sale of goods context, but if there were
technical innovations such as limtations on copying of
the software that you put into a disk or enbedded into
the programm ng on the internet that could be
downl oaded?

MR. HOLLEYMAN: | don't think that that woul d
-- |1 don't think that that would address the
fundamental benefit of a licensing arrangenent, which
is it allows you to have products, even in products
that are mass marketed, that are tailored for the
di fferent uses of that custoner.

For exanple, as | was outlining the five
principal types of l|licenses, those are all licenses
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t hat are applicable to mass market products, and one of
t he key reasons why we have those licensing is not only
to ensure that ther are protections against copyi ng but
also to enable the flexibility for the user depending
on the needs of their organi zation.

MR. SALSBURG. All right. I --

MR MRCH N Can | also add sonething on that?

MR. SALSBURG. Sure, David Mrchin.

MR. MRCH N: You know, with regard to the
copying in the consuner context, | nean, any tinme | get
sonme software on CD or floppy, | amgoing to want to
copy it onto ny hard drive typically. So, the idea of
whet her it's hel ping consuners to prevent copying would
be a huge problem | nean, we want to allow themto
copy onto it.

MR. SALSBURG Ri ght . | think what the gist of
my question is, are there limtations technically that
could be put on the copying, for instance, that woul d
all ow a certain nunber of copies to be made, that woul d
allow you if you're selling the programto a conpany
where you want it to be able to be installed on X
number of conputers, that there's a technical
limtation that you would put in the code that woul d
all ow that but would still enable it to be considered a
sal e of goods?
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MR. HOLLEYMAN: Well, again, in ternms of
whet her there could be technical limtations, there can
be. There are two nmj or exceptions to that. One is
t hat nost conpani es have not done that because
consuners -- in earlier years of software, it was nore
w dely done, but consuners, custoners, preferred not to
have those |imtations.

And secondly, because a big part of our
business is antivirus, | can say that there is not a
technical protection that |'ve seen that is fully
effective. | nmean, as quickly as you can go out on the
internet and | ook at, you know, various ware sites and
other -- and crack sites where you can find things
posted, serial nunbers that help you defeat those copy
protections. |'ve probably logged 2 mllion mles of
flight time, nost on United Airlines on that over the
past ten years, and | can say that there -- for every
solution |I've seen that would try to prevent copying,
there are very ingeni ous people out there who are
trying to find ways to defeat that.

MR. SALSBURG. Thank you.

David M rchin?

MR. MRCH N. Okay, so, here we are -- is this
t he m crophone?

MR. SALSBURG. Yeah, if you hold it closer to
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your face, it would be better.

MR. MRCH N. So, here we are, okay, we are
already into sort of the m ddle of the presentations in
the nmorning, and you're sort of wondering, you know, is
it really worth hanging in there for this, you know, |
could go out and get a cappuchino, you know, they are
taping it, so |l don't really even have to see it live,
so | just wanted to share with you that | was recently
giving a talk, and there were fewer people in the
audi ence than now, there were actually only nine people
left, but fortunately | had a canmera that | was able to
get pictures of them and | thought I would just share
that with you

So, I won't say if you stay here for the next
20 m nutes or so that you will benefit the same way
li ke these nine people did, but hopefully what you wil
get out of it the followng: You wll learn alittle
bit about what Silver Platter information does, why we
i cense rather than sell our products, that our market
genuinely works to inpact the ternms of those |icenses.
| know the FTCis a little bit worried about clickwap
and shrinkwap licenses. | want to tell them about why
we switched over from signed |license agreenents to
clickw aps.

The benefits to the licensors and the |icensees
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fromthose clickwap agreenents, and al so on the
consumer protection issue, to say that it's my opinion
that the focus should be really on the substantive
terms of the license and not on its form

So, first of all, what does Silver Platter do?
We are a small but locally oriented electronic
publ i shing conpany. We are founded in 1985, and we
have used |icenses since that point. W enploy about
175 people worl dw de, nmostly soft devel opers,
l'i brarians, database designers, marketers, a | awyer.
Qur main office is in Norwdod, Massachusetts, which as
we say, there are many charm ng villages in New
Engl and, and then there's Norwood. And we al so have
offices in London, Anmsterdam Paris, Bol ogna, Sydney,
Hong Kong, and | work in Norwood.

Okay, so, we publish about 225 reference
dat abases in electronic format on COD-ROM a little bit
on DVD- ROM and over the net, and typically they are
abstracts of articles or full text of articles in areas
such as nedicine, humanities, sciences. W do not
actually sort of do the abstracting, that would
actually be hard work, we |license them from
pr of essi onal associations |ike the American
Psychol ogi cal Associ ation, the database Psychlnfo has
mllions of abstracts of articles on psychol ogy topics,
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or fromprivate conpanies |like Bell & Howell,
I nformati on Learning, which does dissertation
abstracts, or the governnent, |ike the National Library
of Medici ne, Medline.

Qur primary markets are university medica
l'ibraries, and then our smaller markets are research
i braries and corporations |ike biotech conpanies,
engi neering conpanies and the like. So, that's sort of
what we do.

Now, why do we |icense our databases and
software? So, | just want to sort of go back to
basi cs, which is under the Copyright Act, we have five
exclusive rights for our information and our software,
reproduction, distribution, derivative works, public
di spl ay and performance. So, the question is, why --
you know, why can't we rely sufficiently on the
Copyright Act, and why do we use |licenses? So, one
possibility is that it gives lawers like me a lot to
do, but there is even a better reason why we use
| i censes.

First of all, it provides versatility and
flexibility to our custonmers, and what do | nmean by
that? Let's take the exanple of a university that
| i censes a database fromus |ike the psychol ogy
dat abase and they decide, okay, I'"mjust going to buy a

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

86
single user license. W, by the way, do use a
concurrent user license, which is if you want to have
four sinultaneous users accessing at any tinme, you pay
us a certain price; if you want eight, you pay us nore;
and you can go up to unlimted, okay?

So, let's say they start out on a single
machi ne, and then over tinme they find, hey, Silver
Pl atter products are really good, and we want to
upgrade that to an unlimted use license. If -- what
allows themto do that? It's the license. |It's the
termthat says, oh, you want to go from you know, to
take that single copy of the database and now network
it, allow unlimted use throughout the organization,
it's the license that allows themto do that.

Even if we sold -- let's take the other
alternative, we sold thema copy. So, even if we sold
them a copy, networking would not be perm ssible under
fair use. So, they say, right, I'd like to network
this throughout ny entire university, all the canpuses,
| -- they couldn't do that under fair use, they
couldn't do it under first sale. They would need a
license to permit themto copy it onto their network.

So, what are the other alternatives? Let's say
t hey say, fine, we want to distribute it to our two --
you know, 1000 computers in all our libraries. So, the
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alternative is an incredibly inefficient nodel which is

sonehow, you know, giving a copy -- you know, sending
1000 copies of the database. It just doesn't make
sense.

And | think this nodel or the thought is that
it's the license that really controls is really what
I nformati on and software is all about. [It's use, what
can | do with the thing? The box, the goods that it
cones in, if it even cones in a good, because a |lot of
our stuff is just downl oaded over the net or accessed
over the net, is useless. | nean, you know, if ny Kkids
say, okay, what am | going to do with that CD- ROM now
that 1've installed it? You know, they use it for
frisbees, they use it for -- to prevent, you know,
wat er mar ks on our plastic table tops, or to aimat each
ot her's heads, but basically they say the good is
usel ess. That's not what the thing is about in
i nformati on and software.

And really that's sort of another way of saying

is that the product is the license. When Bill Ashworth

tal ked earlier today about Word, | mean, one copy of
Word in a single user on ny conputer is -- this isn't
actually nmy conmputer -- on the FTC s conputer is

fundamentally a different product than sonething that
says here's that single copy, but anyone in the FTC,
For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

88
whet her they are |located here or in any office can use
it worldwide, it's a fundanmentally different product.
So, the product is the |icense.

So, for exanple, in our |icense we tal k about
you can use it for internal use, you can make for
dat abases the information avail able, you can use it in
hard copy, and we al so address the fair use issue.

What are sone other reasons why we use the
license? One, it's to protect noncopyrighted materi al .
So, the exanple is you have the publishers that have
been slaving away in dimy lit basenments since 1912
produci ng their products. Sonmeone cones al ong and
wants to copy word for word their database. They
scream but can they do anything about it? No. And
the reason is because in the United States, after the
1991 case of Fice versus Rohm Tel ephone, finding that
uncopyri ghtable, factual information is not protectible
under copyright. The npst significant way that
conpani es coul d protect their noncopyrightable
information is through contract.

Now, the European Union saw the problemwth
that, and they passed the European Uni on Dat abase
Directive, which does prevent unauthorized extraction
or re-utilization of noncopyrightabl e databases, but in
the States that's not the law. So, the result is
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contract is a good way to protect noncopyrightable
i nformation.

So, what are we tal king about,
noncopyrightable? It could be an exanple of Pratt's
Guide to Venture Capital, which has a listing of al
the venture capitalists in the world, their offices,
their primary investnents, you know, where are they
| ocated, and if soneone cones al ong and copies that
word for word, they wouldn't be protected. So, that's
the idea of what |'mtal king about there.

Ot her reasonabl e use |licenses could control
liability, so, for exanple, in our |license we provide
certain warranties. W provide the software disks, if
you're getting it on disk, will be free from defects,
or that the disks on which the databases are | oaded
will be free fromdefects. W provide that unplanned
internet downtinme is no nore than 24 hours a nonth and
that we also have the right to |icense the product to
you.

We disclaimother warranties, and we limt
damages to the product price, in this case which is if
you don't |ike the product, that's fine, you can get
your noney back, but we are not your insurance conpany.
And finally, we also do choice of |law, and we have a
nonexcl usi ve choice of forum that we want at | east
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Massachusetts to be one place where we can sue.

So, the question is why won't we sell -- why
don't we sell? And the main thing is that a digita
product is not a book. What | nmean by that is which is
on the upside, we want to permt uses that are not
permtted if you just sold it |like a book. So, copying
to a network is not permtted by the Copyright Act,
even in a sale, so that's why we need a |license, and
other things that make it different froma book is that
digital products are real easy to copy and distribute,
they are free to copy and distribute, and it could
erode our entire market.

So, take the exanple of a university has our
product, they have it on a network, and they say, you
know, we are going to make it avail able to every other
person who wants to dial in or access our product.

That woul d erode our entire market. So, there's a --
and so that's sonmething that would create a huge
problem if sonmeone could just say, well, I'mjust
going to upload it for free.

Okay, the third topic is we switched from
signed license agreenents, which we did use until about
maybe three or four years ago, to shrinkwap |icenses
and clickwrap licenses. Wiy did we do that?

First of all, the case | aw overwhel m ngly
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supports the enforceability of shrinkwap |icenses,
which is what we first went to, and then clickwap, and
it also provides benefits to the licensors, us, and our
information providers and to |licensees. So, real
qui ckly, some of the cases, you're all famliar --
should be famliar, if you're not, ProCD versus
Zei denburg, a Wsconsin case where this grad student in
conmput er science upl oaded ProCD, which is about a
hundred mllion residential and business listings to
the internet, and the Court said -- and he bought that
at Egghead or some conputer store for $19.95, and the
Court said the shrinkwrap license is enforceable.

Real |y quickly, sonme other cases |ike Rinaldi
versus | Omega, which was in Delaware |ast year, where
there was a disclainmer in the box, and there was a
cl ass action brought, and the Court disn ssed the
proposed class action claim | Orega makes these ZIP
drives, you may know that, so the plaintiff said this
was the click of death, that there was certain clicking
going on in his conputer destroying stuff. Anyway, so,
the Court dism ssed the proposes class action claim
that | Omega breached their inplied warranty on
merchantability.

What did the Court say? It was a conspicuous
di sclainer, and if you didn't like the ternms, you could
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get a refund, and focused on that, and that's a thene
that really goes throughout a | ot of these cases

starting with ProCD.

Finally, the Court did say, listen, there are
commercial practicalities. You have a disclainmer. It
comes in the box. If you don't |like the terns when you
get it, you have 30 days to return it. If you don't

like it, then that is a reasonable way to do busi ness.

Finally, | just want to tal k about Nortonson
versus Tinberline. These other cases, ProCD and
Ri nal di, are consunmer cases. | just want to point out
that Nortonson versus Tinberline is a shrinkw ap
license in a very expensive context. It was software
for doing construction bids, and what was -- and the
Court upheld the shrinkwap |icense. They are -- |
think the inportant thing fromthere is the Court said
there was -- it was originally a 1999 case and just
affirmed a couple of nonths ago in the Washington State
Suprenme Court.

The Court said, listen, in this day and age, it
i's inconceivable that some -- | should say that
Nortonson cl aimed that they didn't know there was a
license. They said it's inconceivable in this day and
age that someone wouldn't know that there is software
that's being delivered without a |license. That's just
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not a claimthat we are going to accept.

On the clickwap license, these have al so been
hel d enforceabl e al nbst uniformy since 1996.
ConmpuServe versus Patterson, Sixth Circuit case, and
just sone other cases really briefly which cover forum
sel ection clauses, and the Court said these are
reasonable in clickwap agreenents.

So, what has been our experience in going from
a signed license agreenment to a clickwap? | think it
can sort of fall under the category of the good, the
bad and the ugly. So, first of all, what's the good?
We get our products to custoners a lot nore -- a | ot
qui cker. We did a study, and in general it took us
about 22 days to get a signed |license back fromthe
custonmers, because we were selling to places |ike Papua
New Cui nea, Botswana, Worcester, Massachusetts, and it
created a big problem and this is 22 days where the
custoners didn't have the product, and obviously for
us, we're losing -- if you're a subscription nodel, we
i cense our products for annual subscriptions, that's
22 days of revenue we have | ost forever.

It's a lot |less hassle for us, a lot |ess
hassl e for the customer, they are not |ike running
around sayi ng, you know, who has that |icense
agreenment, you know, fax it back, oh, it's stuck in
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| egal, which is always everyone's biggest conpl ai nt
about everyt hing.

Anot her good thing is that -- a | ocal |anguage,
that we now, if you go onto our website, you'll see
that our license is not just in English, but we also
have it in Portuguese, Spanish, Italian, Gernman,

French. You can also do that with a signed |license
agreenment, but it's a lot nore conplicated, especially
I f you have offices all around the world. It's -- you
know, if you're updating the license all the tinme, to
have stacks of it all over the place, you know, you are
going -- you will get as a practical matter, you know,
the French license going to Poland and that sort of
thing. It is just going to happen.

VWat's the bad? Well, the bad is that the
mar keti ng departnent -- there's a constant tension in a
clickwrap license between the marketing departnent on
one hand and the | egal departnent on the other hand.
Paper |icenses you can sort of stick in the box or
what ever, but a clickwap license is really there on
the website at all tines. So, the result is your
mar keti ng people would be really happy if no one ever
saw a license. 1In the |legal departnent, we want to
make sure it's avail able, that everyone sees it. So,
no matter how good your relationship with your
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mar keti ng departnent, there is this constant battle
bet ween the two departnents, and | just want to say,
even if you have a really good relationship, you wll
al ways be seen to be neddling in their business.

Now, what are sone other bad things, which is
-- now, fromthe consuners or the licensees, this is
actually a good thing; fromus, we don't really like
this too nmuch, but before we went to a clickwap
license in '98, we had 38 negotiated |icenses during
the course of the year. Wen we went to a clickwap
agreenent, it did go up to 51 negotiations, and our
t hought is that going froma shrinkwap to a clickwap

is to sone extent for the consuners and the end users

sonmething that's a little nore visual, it's clear, they
feel like they're taking an actual action to accept the
i cense.

I nmean, this is speculation, | can't tell you

exactly why they decided to do it, but nmy sense is that

with a clickwap, there is a sense of |'mactually
accepting a license, I"'mgoing to take it a little nore
seriously. Now, so, | would say that's not so --

that's bad news for us, but maybe for the consumer it's
not so bad.
Finally, the ugly, which is our software
devel opers, the key here, you know, if you're going to
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do a clickwap license is that you really need to be
dealing constantly all the tinme with the new product,
the new software release as it cones out, and that
actually does relate to the issue of, you know, can you
al ways have your license up there with your product?
And | think there really is a genuine problem because
it's not always so easy to attach a bigger |icense on
the software or nake sure it's always the nobst recent
version, and I'll get back to that |ater

Okay, so, what if clickwaps were not
enforceable? Now, first of all, after e-sign
| egislation, this my not be an issue anynore, but what
woul d we have to do? We would have to go back to
t hose, you know, the stone age when you need to obtain
a signed license fromevery custoner. The
adm ni strative and cost burden for all parties, we have

nore than 10, 000 custoners worl dw de, and it woul d be

enor nous.

And finally -- and that's a cost that has to be
borne by sonewhere. | nean, that can't just be
conpletely absorbed by us. It will reflect itself in
the price.

And finally, there are a | ot of things that
we' ve experinmented with, like distributing our products
to individual professionals. So, for exanple, we were
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licensing to individual doctors for a while. So, the
t hought was if we had to get a signed |license, that --
we were charging themlike 50 cents a search. W were
saying if we had to get a signed |license, we are never
going to do this. So, who would lose out? It's the
docs. | nean, they would not be able to get access to
our product in this way if we had to get a signed
license. We would just have never even experinmented in
t hat market.

So, finally, you m ght say, you know, does the
market really work to inpact the |license terns? So, |
want to say first of all, the philosophy of our |egal
departnment is we want to be responsive to the
custoners' interests, and the result of doing that is
so if soneone has a legitimte conplaint with their
| i cense agreenent, we're going to address it, and the
result is that we actually have addressed it. W have
revi sed our standard agreenment over a dozen tinmes in
the | ast couple years.

And | think it also relates to one of the
questions of, well, why couldn't you just have these
i cense agreenents, you know, in a store as, you know,
at -- you know, with copies? WelIl, the problemis
every time you revise a |icense agreenment, now there's
a cost to need to sort of send that out again, every
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store or every place needs to sort of download it, put
it in the books. |t becomes a huge problem |If you
are going to be responsive to your market and actually
change your license, there is this other inpact to
having all the tinme those |licenses out there.

And we've -- also in areas that we haven't
changed, that you won't actually see in our license, we
provide flexibility. So, for exanple, we still provide
governing law in Massachusetts. |f soneone says,
listen, by our law, we're a state institution in |Iowa,
we have to have lowa governing law, we will change it.

Now, the reasons for doing this are business
reasons. We are not really good -- well, we are really
good guys, but it will reduce the transaction costs,
which is if someone has a legitimate problemw th our
li cense, we want to change that, because we know that's
getting in the way of doi ng business, and secondly, it
gets the sale done quicker. That's sort of what we're
al | about.

Okay, so what has been the evol ution of
warranties, just to take one section in our license,
sort of relevant for this hearing, which was in 1991,
the only warranty we provided is an as is -- that we
have the right to do this, which is we warrant that we
have the conplete right to enter into this agreenent
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and deliver the products, okay?

In "92, we added a warranty for defective
disks. We said if the disk is defective, we wl|
replace it free of charge.

In '94, when we started delivering over the
net, we said we will provide our warranty is no nore
than 30 days downtinme in the first 90 days. So, if you
have a problemwith our internet service, fine, in the
first 90 days, then you can get a refund.

And we strengthened that in '98-'99 tine
period, we strengthened it in two ways. One is
duration, which is now that internet warranty extends
forever, so if you're licensing your products from us
for ten years, you can always get that internet service
warranty. And second, the substance of the warranty
got better, which is going down fromthree days
downtime to no nore than 24 hours downtinme in any
nont h.

So -- and there are a | ot of other provisions
that we have revised to benefit our customers over
time, for exanple, who may use the products. CQur
custonmers are nostly libraries, so we provide |ike
wal k-i ns and anyone who the library decides to permt
to use the facilities can use it, how to access it, you
can access it remotely, you can do correspondence
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courses, and a cancellation for breach, we used to say
if you breach, we can cancel, and now we provide, you
know, only if it's not cured during the cure period.

So, why do we do this? |Is it because we were
good or just felt guilty? And here's a picture of ny
nom  \When | thought of guilt, she was the first thing
that came to m nd

So, what are the reasons why we did this? The
first is librarian mal practice, which is librarians out
there, they sort of feel like if they don't actually
negotiate this thing, it is going to be mal practice.

So, this was on one of the list serves, they said |
attended an ARL, Association of Research Libraries --
those are the big research libraries in the States --
sem nar recently. The presenters put the fear of God
into me about signing off on licenses that |eave the
col l ege vul nerable to breach of contract |awsuits
and/ or don't give the college its full rights under
fair use guidelines. The presenters inpressed upon us
that the best way to nake sure that a license is -- and
| love this as a lawer -- is to have the university
| awyer and |ibrarian both review it, thereby we are
putting a systemin place just to do that. Qur finance
and adm nistration officers are now noticing that
| awyers time doesn't cone cheap, so | have two
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questions: How does your institution handle the
negotiation, and do you have any |awsuits?

Ckay, so a couple days later, from SmthKlein
Beecham a librarian responds saying, well, there was a
recent article in the Phil adel phia Inquirer, where
Tenpl e University had to pay a hundred thousand
dollars, | think it was actually Bob's group that did
this enforcenent, to two claims that unlicensed
sof tware has been installed on their canmpus. Tenple
has not adm tted to copyright infringenment but is
paying the fine to avoid the time and expense of
protracted litigation, which is what we always say when
we settle.

In our corporate environnment, we routinely have
a |l awer review that to verify, anmong ot her things,
permtted uses -- okay, what are sonme other reasons?

MR. SALSBURG. David, I'mreally enjoying this,
but tinme is starting to run short.

MR. MRCH N. Okay, two m nutes?

MR. SALSBURG  Sure.

MR. MRCH N. So, other reasons if people went
to the list serve of LibLicense, they have nodel forns
of licenses and they go through each one of the terns.
So, they say on warranty, here's what you shoul d | ook
for, and they have big caution signs there.
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Okay, the third thing, just a typical
conversation that you would see on one of these |ist
serves, and these are our custoners, they are gangi ng
up in a conspiracy, so they are providing things |ike
i brarian objects to a provision, other |ibrarians
respond, hey, we got that out, we negotiated this. So,
the point is that there really is a market.

And finally, there are sem nars that get put on
all the time by the Association of Research Libraries
saying here's the things you ought to look for. So,
there is a market out there. That's why the terns are
changi ng.

And it occurred to me that actually I was on a
panel with Mary Case fromthe ARL, and she said you
shoul d have a cure period in your license, and |I said
that's a good idea, so that's how that got into the
i cense.

So, in conclusion, | believe there is no need
to i npose new mandated restrictions. W have a high
renewal rate because our products neet the market
demand, and on the |licensing side we' ve negoti at ed
amended |icenses over tine and revised our standard
licenses. The clickwap agreenments provide benefits
for us and our |icensees, and the real issue is whether
-- not -- whether the ternms are onerous and not the
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form of the agreenent.

When we changed froma signed to a shrinkw ap
and clickwap, we didn't change any of the terns. So,
| feel like UCITA does a good job in saying let's | ook
at the actual terns, unconscionability, violation of
fundamental public policy, and in our market we have
significantly strengthened the warranties, and the key
thing throughout, and this is my last point, is that
customer cancellation is really key. W do provide a
30-day right to refund, and just to show you the
i nportance of the refund right, let's say you're
getting that (sound effect), so you're getting that cow
at home, and it sounds a little like this, you know,
the refund right isn't all that inportant, but (sound
effect) the refund right is really inportant.

Thanks very nuch.

MR. MRCH N:. David, before Jean Braucher
begins, | have a couple of questions for you.

It sounds |ike the licensees who are getting
the information from Silver Platter are pretty
sophi sticated. These are people who have suno
wrestlers in their | egal departnent, they have |i st
serves that they bounce |license terns off of each
other, and that is what is helping nodify the ternms in
your license. |Is that right?
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MR MRCH N Certainly that -- yes, that's
absolutely one of the reasons, yeah, that people
comment on |license, and we take a |look at them right?

MR. SALSBURG. Do you think the sane nmarket

forces apply in mass market |icenses to consuners?
MR MRCH N | think a lot of the sanme issues
are there. So -- because what are the things that we

don't |like are the sane thing that mass narket

i censors don't |ike. For exanple, bad publicity is
sonet hing that would be enornmously bad. So, how do
they get the bad publicity? There are these |ist
serves, also, for the mass market software and

i nformati on.

So, sonmeone says, you know, these are
ridiculous ternms, this is sonething that doesn't work
wel |, you have consuner -- you have colummists, you
have the press who will comment on both the products
and the license ternms, and that's something I think in
a mass market that also is there, and also, by the way,
our products actually do inpact the end user, so they
are sonmehow a reflection of the end users. |It's the
people using the library that's rel evant.

So, | think a lot of these same terns, these
gripe sites, these conplaint sites which you have
probably seen, you know, Silver Platter has nade it to
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the big tine, we actually have a gripe site, too, you
know, those things, also -- so, it's very easy in the
internet to have, you know, custoner information
customer communi cation. So, | think a |ot of those
sane things really are there. So, it would affect the
mass mar ket .

MR. SALSBURG. And the |ast question | have for
you, | noticed you nentioned that you post your |icense
terms on your website. |Is that a costly endeavor?

MR MRCH N It's actually not that costly for
us to post our license ternms. Having said that, we
have had it translated into about five or six different
| anguages, that is a neaningful cost, and every tinme we
revise it, we also need to revise those other
| anguages. So, you know, that -- that is a cost.

| think the bigger issue is that -- is that
i cense agreenent always up there? You know, basically
we're allowed -- our web masters typically get plucked
by ot her conpanies after a period of |ike every four
nont hs or so, so we are continually having to have new
people conme in, and you do need to keep educating them
about, you know, here's where the |icense goes, and
every nonth when you are redoi ng your website, trying
to make clear that you have to have a |license up there,
it has to be before they can downl oad t he product.
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It is a problem There are a lot of tinmes when
we go up there, and naybe we're just not as good as we
could be, but you find |like old licenses up there, you
find the license isn't where it's supposed to be. So,
there is a lot of problem FTP site, there's sonetines
pr obl ens about whet her you can have a |icense there.
It'"s not -- you can't really hyperlink in the same way.
So, there are a lot of technical issues that are not as
easy as to say, well, gosh, the license is up there and
shoul d al ways be there.

MR. SALSBURG. |Is the license presented before
sonebody has to tender paynent or give a credit card
nunber or anything like that?

MR MRCH N First of all, we don't charge for
the software, so you could actually get the software
for free. So, in a clickwap situation where they are
actually downl oading the software fromthe net, yes.

In our conpany, remenber, we are only distributing our
own software. So, therefore, in our case, yes, before

you downl oad it, you have to click "okay," that you
agree to the license terns.

I think it mght be different for other
conpanies if you're a retail situation where you're
di stributing 10,000, you know, 10,000 different
versi ons of software, to always nmake sure that you do
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have that |icense right before soneone downl oads it |
think is a much nore conplex process than for us.

I n our shrinkwap situation, however, the
l'icense is not there, because you can still get it on
disks if you want. We don't have a license on the
outsi de. Again, how are we going to put 25 pages of --
I nmean, English and all the other |anguages on the
outside of a little jewel case? It just is not
practical. It doesn't work.

MR. SALSBURG. Do you say anywhere on the
shrinkwrap that |icense can be found at the foll ow ng
HTTP site?

MR. MRCH N. Yeah, we say you can find it,
but, of course, they have gotten the product before --
let's say a trade show is a typical place that people
get the software. So, it's not even in a store. So,
the question is, you know, they are not necessarily
going to go online before they take the box.

MR. SALSBURG. Thank you.

MS. BRAUCHER: WIIl this work if | don't pick
it up?

MR. SALSBURG. | think it's a lot better if you
hold it closer to your nouth.

MS. BRAUCHER: Well, it's what, 11:34 this
norning, and | guess it's tine for another point of
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view. | want to start by thanking the FTC, the
Commi ssi oners thenselves and the staff for the
opportunity to present ny views, and also | want to
t hank them for paying attention to the public interest.

There are two interrelated problens that | want
to talk about in software -- | have to pick it up? --
there are two interrelated problens in software
i censing practices. One is delayed disclosure of
contract terns, and the other is the use of an obscure
| egal category not famliar to consuners, |icenses.

The category itself is surprising and often
deceptive, and the use of the license at a m ni mum
hei ghtens the need for transparency, for disclosure
before their psychol ogical commtnent to a deal.

| say at a m ninmum we need disclosure for two
reasons. Disclosure may not be enough to avoid
m sunder st andi ng, and secondly, disclosure may not be
enough to achi eve desirable information policy.

Well, first, on disclosure, this should
certainly be the first thing tried, but it may turn out
that it is not possible to effectively disclose the
myriad of terms in a way that consumers can understand.
We have had a ot of talk so far this norning about
conplexity of licenses. WelIl, conplexity is an eneny
of understanding. | think as a rule of thumb, if you
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can't fit the terns on the outside of a box, it's too
| ong to be understood by a consuner.

We' re probably going to need standardi zati on of
| anguage and of concepts in order to educate consuners
over tinme to this transaction type, and we nay need
m ni mum standards for |icenses to avoid deception.

Now, the second reason that disclosure may not
be enough is for purposes of information policy.
Software licensing to end users represents a producer
effort to inprove upon the nonopoly protection provided
by federal intellectual property |aw, and database
licensing is an attenpt to create a nonopoly in data
not permtted under federal law. And the soci al
contract involved in intellectual property lawis a
grant of a nonopoly in certain inventions and
expression but not in the information itself in return
for rights saved for users and the public generally,
and when we tal k about the public generally, we're not
tal ki ng about parties to contracts.

Now, it may be that the courts will find that
federal |aw preenpts the use of state contract law in
mass market situations to elimnate the user and public
i nterest side of the social bargain involved in
intell ectual property law. W' Il hear nore about that
tomorrow fromthe intellectual property experts, |'m
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sure, and I'mgoing to focus instead on really what's
my expertise, which is disclosure, disclosure of terns
such as warranties and renedies, as well as disclosure
of license restrictions on use and on transfer, for the
nmonent assum ng that these are otherw se perm ssibl e,
that these license restrictions are not preenpted when
they're used in the mass mar ket context.

| haven't heard yet this norning any
justification for why these industries can't nmake their
terns avail abl e before consuners make a deal. We heard
about freedom of contract. Well, freedom of contract
entails choice, and neani ngful choice nmeans you have to
know what you're choosi ng.

Now, because of the Federal Trade Comm ssion
Act, and we haven't heard that nentioned yet today, and
simlar state |l aws, contract and comrercial |aw do not
have the |l ast word on the question of whether
pretransaction disclosure is required, but contract |aw
is part of the background, and |I've been teaching
contracts for 20 years, so I'll say a few words about
t hat .

It is not the normthat our state |aw of
contract recognizes terns first presented after paynent
and delivery. One can find plenty of cases refusing to
enforce terns on the back of tickets, on other
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docunents sent after the fact, and Article 2 in a
section that always seens to be ignored, 2-206, not 7,
2- 206, says that an order by a custoner is an offer,
and it is accepted by delivery, so that terns that cone
| ater are not part of the contract unless they are
agreed to, and nerchants are not expected under 2-207
to read and reject material terns sent in a
confirmation or other after-the-fact docunment.
Consuners are protected even agai nst nonmaterial terns
sent after the fact.

Now, we have had a few cases ignoring 2-206,

m ssing the point of 2-207, but that doesn't change the
basi c picture about contract law. And by the way,
ProCD is not a consuner case. That was a case of
redistribution for a price, and Nortonson is not a
consuner case.

Now, | believe the common | aw of contract woul d
eventually get this right, and it's | think worth
noting that on the consunmer side of these issues you
often do not have the | awer power that you have on the
producer side, and that's why it would take the conmon
law a while to get to the right solution, and UCI TA
tries to shut down that necessary process of sifting
the | aw way prematurely.

UCI TA' s nodel of contracting, which involves
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validating terns held back until after paynent and
delivery, is dubious under contract |aw norms, but we
don't have to just rely on contract |aw when it cones
to consuner contracts. |It's unfair and deceptive and
anticonpetitive to burden the market for terns by
hol di ng back key terms so that they' re not generally
avai | abl e when custoners are shopping, and the
possibility of making the best buy not only in ternms of
price but in ternms of ternms requires this availability.

Furt hernore, when a conpany markets its

products or services online, it's particularly easy to

provide the ternms in advance. |It's easier than in a
store. And | think we can expect that software -- and
this has been said this nmorning -- is going to be
primarily marketed online. So, web sales will be ny

focus, and | think they ought to be all of our focus.
We ought to be thinking about that context.

Now, under the Federal Trade Comm ssion Act,
deception occurs when there's a representation or
om ssion that is material and m sl eading. When
products are sold, they are inplicitly represented to
be fit for ordinary purposes, and when noney is paid
for a product, it is inmplicit that it is being sold.
So, let me use a couple of exanples to illustrate the
di scl osure needed to avoi d decepti on.
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Let's say we've got a software conpany that's
of fering a product with no warranty in its online
store, on its website. It should have to prom nently
di splay a | egend next to the product description that
says, "As is, no warranty," the same way used car
deal ers have to. We need sonmething |like a used car
rul e.

Now, it's sad, | think, that software conpanies
seemto want to be less forthcom ng than used car
dealers, and | think the question arises, can foreign
conpetition be far behind with this kind of practice?

Now, the "as is, no warranty" disclosure is
even nore inportant for software than it is for cars,
for used cars, because | think consumers may understand
that there may be no warranty with used cars. | think
it would cone as a great surprise to nost consuners to
find out that software products are being sold with no
quality prom se, a new product, and | don't believe
t hat open source shoul d have any problem w th
di scl osure of no warranty. What we heard is that
everyone understands there's no warranty in open source
sof t war e.

Now, as open source gets mass marketed, there
may be nore m sunder st andi ng, because right now you
tend to have sophisticated parties involved in that,
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and | think it will be inportant where open source
products are being sold -- that is, where they' re being
distributed for a price -- that there be a disclainer
before the price is charged, but | don't see that as a
big problem and | think that nodel ought to be
accommodat ed because it's really the one source we have
now of pressure for higher quality in software in |ight
of this sort of general practice of disclaimng mninmm
warranti es.

Now, | et me give you ny second exanple, which
is let's say that a software conpany wants to |license
the product and let's say it's a license for one user,
one machine with no transfers permtted, and |'ve
certainly seen that as |'ve been surfing through and
| ooking for transaction types.

Now, if what we're tal king about is |icensing
for one user, one machine and no transfers, it's not
very useful to have a disclosure that sinply says,
"This product is licensed.”" W heard the phrase
before, which I first heard froma Mcrosoft |awer,
that the license is the product. Well, if this is so,

t he custoner needs to know what the product is before
maki ng a decision to acquire it.

So, if you were planning to acquire software
for two machines at honme and it turns out once you get
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it home or download it that it's actually only good for
one machine, it's worth half as nmuch to you. This is
mat erial information, right?

Now, another problemw th the sinple disclosure

of "this product is licensed" is the obscurity of the

i dea of licensing products. | have never heard an
ordi nary person say, "l need to |license sone new
software.” Richard Epstein, who submtted a | ot of

letters as a consultant for the Digital Commerce
Coalition, argues that consuners know what |icenses are
because they have driver's |licenses and hunting and
fishing licenses. | think these exanples actually
reinforce the need for full disclosure.

If you had a statenment that "this product is
i censed” on the outside of the box or before you
downl oad, many consuners m ght think that that was sone
ki nd of governnment |icense, because that's the only
i cense that they know.

Furt hernore, when sonmeone gets a driver's
license or a hunting or fishing license, they're
unlikely to think that they own the road or the forest
or the stream Consumers think they're buying
software. They talk that way. Conputer nagazi nes talk
t hat way. Software conpanies talk that way. | spent
t he sumrer surfing websites of software publishers, and
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t hey have buttons that say "buy," right, and they have
protocols for purchases where the first step is "accept
the conditions of sale,” and then you | ook at the
terms, and it's a license.

Now, assum ng |icenses should be perm ssible at
all in end user transactions and that the informtion
policy objections fail, there's a huge |ack of
under st andi ng of the transaction type, but software

conpani es are going to have to overcone if they want to

use this. | heard the figure that these have been used
for nine years. Well, you know, that's a very short
time.

| don't think it has conme through to consuners
yet that that's what these transactions are, and we're
probably going to need standardi zati on of disclosure
and of key features in order for understanding to
occur.

Some of the kinds of terns that we've heard
about here may be too conplex and surprising for
di sclosure to work, to effectively comrunicate themto
consunmers. Fair use, first sale rights, maybe these
need to be m ninmum standards, and a |license could give
you nore than that, but if you're going to distribute
it, that that's the mnimumrequired, and it would be
surprising that you couldn't transfer a conputer
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program when you give away your conputer to your
favorite charity or that you couldn't criticize the
product as sone |icenses have been sayi ng.

So, we're going to need, you know, duration,
use restriction categories, transfer restrictions, all
t hese woul d have to be spelled out in sinple terns, and
it may be just too hard to do that for people to
under stand and be able to shop between products.

I want to just say a couple words about
i censi ng of enbedded software, and here the potenti al
for m sunderstanding just increases dramatically, and I
guess Professor Koopman's going to talk nore about the
technol ogy side of this, but focusing on the [|egal
side, it's just going to be very hard to get through to
consuners that sone software or digital elenment
enbedded in goods or on a card that you stick into
goods is sonmehow separate fromthe goods subject to a
whol e different | egal regine.

Most manuf actured goods are soon going to have
enbedded software, many do already, from ovens to cars
to home thernostats, and you have digital progranm ng
of these goods on chips or on cards that you stick into
t he goods.

Well, let's think about the thernostat. You
know, if the thernostat comes with a license that says
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you can't transfer the software that operates it, then
what does that nean? The next honmeowner has to go and
get a new license? Can there be a warranty for the
t hernostat but not for the software that operates it?
You know, the distinction between goods and software
becomes ever nore unworkabl e.

Thi nk about cars. | nmean, this is the nonster
exanple. By the way, cars, the raw materials that go
into cars are a few hundred dollars. So, the idea that
software is the only place where nost of it has to do
Wi th services is just w ong.

Anyway, cars now all have in them a conputer, a
di agnostic conmputer. Can the software in that conputer
be licensed while the car is sold? Can you shut down
the licensed software which shuts down the car? How
are you going to explain this to consuners? It's too
clever by half to have two separate |egal reginmes for
the car and sonething that operates the car, and this
|l egal reginme is already on the draw ng books, you know,
on the | egal draw ng books.

When goods are sold with digital components or
di gital conmponents are necessary to the functioning of
t he goods in sone way, it nakes no sense to have
different rul es governing one part and other rules
governi ng anot her.
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Luckily, we have the Federal Trade Conm ssion
Act which applies to all of this and requires
di scl osure, requires effective communicati on of
material ternms, and | don't see that has yet been
achieved. So, | think we have a massive violation of
t he Federal Trade Conmm ssion Act going on. | don't
even have the sense that the industry is aware of that
requi rement, of meaningful disclosure.

Al right, that's it.

MR. SALSBURG. Thank you.

Well, while we're waiting to have the conputer
| oaded up, | will do sone of the questions.
Here's one addressed to David Mrchin. It is,

how can you say that mass market customers can comment
to each other on products when existing |licenses and
likely many future license terns under UCI TA prohibit
publ i cation of benchmarks and revi ews?

MR MRCH N First of all, I would say that
UCI TA does not prohibit criticism | would say that
it's clearly, you know, UCITA tal ks about provisions
that woul d be unconsci onabl e or viol ati ons of
fundanmental public policy. So, to the extent that
there's a provision there that says, for exanple, you
can't criticize this product or its license terms, |
think on the comments on Section 105, it clearly says,
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you know, that's the type of thing that we're not going
to allow under UCITA, which is that's a violation of
the First Amendnent right of free speech and certainly
i npacts innovation and conpetition, and so | think
sonething |ike that would get thrown out under UCI TA.

MR. SALSBURG. Dr. Koopman.

DR. KOOPMAN: Hi, |I'm Phil Koopman. |'m here
to tal k about enbedded software licensing. | amnot a
| awyer, that makes me a distinct mnority in this room
' man engineer. | have been buil ding enmbedded systens
for about 20 years. Most of you own software that |'ve
desi gned.

Anyone here drive a GM product? You know,
Bui ck, O ds, Cadillac? You know that thing you press
the button, it opens your doors? Anyone have one with
then? COkay, | designed the cryptographic codes in that
and worked wi th another engineer to build the software,
so even though I work at the university, | have rea
wor | d experience.

MS. BRAUCHER: These little things you nean?

DR. KOOPMAN: Yep, that's it, that's ny design.

So, ny experience is |'ve been a naval officer,
|'ve been an enmbedded CPU designer, |'ve been a
comerci al applications R& engi neer as well as
desi gner, | have done sone work with next-generation
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cell phone services, and | do research and teaching in

enbedded systens. So, |I'ma hard core enbedded system
guy.

What |'m going to talk about is, | tend to be
rather blunt, I"ma techy, not a | awer, enbedded

software licensing is just going to be a huge ness, and
this talk is going to explain why | think that's the
case. The problemis that nost of the wordi ng was
witten by people who were thinking desktop, and it
doesn't work. It doesn't extend, because the world is
changi ng.

There are three parts to the talk. |'m going
to first tal k about enbedded, then I"m going to talk
about software, then I'"mgoing to talk about |icensing,
rather a straightforward organi zati on.

Here's the way the world used to be. Enbedded
systens are things not in a conputer equipnent space,
not in a machine room now we have them on desktop, and
you all know what kind of conputers I'mtalking about
there, and if you are not on a desktop or not in a
machi ne room then you usually had custom software,
singl e purpose, usually if the conputer nmade a m st ake,
sonet hi ng got broken, people died, mssion critical,
that's what we call it.

The conputers were added to products to enhance
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functionality. There are |ots of products that don't
require a conputer to do what they do, but we put the
conmputers in because it nakes nore functions on top of
it. So, there are plenty of things that you use on
conmput er that you may have even not realized it had
t hat inside because you can build them either way, and
t he products were expected to work. \When you buy
sonething that's a consuner good, you expect it to
wor k.  Sonmehow software is different. This is the
argunent. |'mnot talking about desktop software, it's
hard to say what that is, but, you know, M crosoft
Wrd, things like that, this is not what |I'm tal king
about here.

MR. SALSBURG. Are you tal king about sonething
like a thernostat that would have --

DR. KOOPMAN: Thernostat is a good exanple, and
Il will bring that up in a second.

So, general purpose conmputers in office
bui |l di ngs, they run UNI X, they run W ndows, and
increasingly the reality is they don't work 100 percent
of the time. Now, if this were the world we lived in,
t hen buil ding UCI TA and revising CCR 14 and all that
stuff, that would be just fine, but that's not the
world we live in. The world we live in is enbedded
systems are becom ng conputers, and conmputers are
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becom ng enbedded.

So, you have a cell phone with a built-in web
browser. |s that enbedded or is that a conmputer? It
does the same thing as the handheld conputer next to it
does. We have car conputers that function to help your
air bag deploy, sounds |ike a conputer. W have a
thernostat that can send e-mail and service web pages.
|'ve seen one of these things. Do you have the
I nternet m crowave oven? Yes, that's real, |'m not
making it up. It's been on sale in Japan for about a
year now, and you have this thing Wndows CE, consuner
el ectronics, for enbedded, but also |I have a handhel d
conputer that runs that. So, you know, what does it
mean to be enbedded?

On the computer side, you have home PCs
control ling househol d appliances. You have this thing
called the Auto PC, which is a real conputer
permanently installed inside of a car. So, if you
i cense sonme desktop software, install it in your car,
when you sell your car, you m ght not be able to put
the conmputer -- the conmputer software in your car in
the sale, you have to pull it out, and it gets very
confusing. That's a permanent part of the vehicle.

And you have enbedded W ndows NT. That's
W ndows NT, the desktop operating system slimmed down
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for enbedded. That's going to go into enmbedded
products. And you have PCs used for enbedded
applications. This is very prevalent in industry.

They are all over the place in industry. And it's just
a matter of time before that sort of thing shows up as
consuners goods.

As the slightest eye reads through the UCI TA
comments, several of the exanples given are just plain
I naccurate. They give an exanple of this is clearly an
enbedded conputer, when, in fact, the people building
it take a PC and slap a front panel on it. |It's a very
confused world out there.

Now, UCITA -- | have read UCI TA, | have read
all the wording, | did say | amnot a |lawer, |'m an
engi neer, but | believe I can read English, and the
wor di ng of UCI TA does not excl ude enbedded conputers.
The definition of "conputer” in UCITA clearly, very
unquestionably, to anyone with technical know edge in
this area, means every single thing that has a
conputer, period, done, end of discussion. And there's
sone phrases that try and take it out, but the phrases
just don't work, and they're not going to work, and
t hey may be inpossible to nake work. [It's going to be
difficult.

And even if you can nake all these phrases
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work, it's trivial for an engineer to work around them
and | have had a | ot of experience as the engi neer
| ooki ng at the | aws saying, okay, this is what we can
do, this is what we can't do, and the UCI TA wording is
easy to work around.

Now, | am not going to go into an extended
comment about the details of the UCI TA wording, that's
sonmething I'mworking on in the longer term but I
expect folks to have sonething to say about that. |I'm
just trying to warn you that if an enbedded system
techni cal expert goes after this wording, the wording
IS not going to stand up in my opinion.

Okay, so, which one of these is a conputer, the
web server on the left or the web server on the right
or are they both conputers? What if the web server on
the left is in your thernostat? This is how confusing
it is. Those are quarters. This one is smaller than
the quarters, and the one on the right is the one | --
| actually have software services that | have on ny web
service, so | know both sides of this gane.

They are both conmputers, even if one's in a
t hernostat. Conputer, web server, how could that not
be a conputer under the UCI TA definition?

So, ny conclusion for this section of the talk
is the term "enbedded"” isn't going to be useful,
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because it is just too blurry, and the world is going
to be nmore blurry over tine. It's going to get
blurrier, not clearer.

Let's nove on from enbedded to software.
Software isn't just spreadsheets, and |I know you know
that intellectually, but you may not realize just how
conplicated this gets. So, operating systens are going
to go everywhere. Operating systens, clearly those are
software. UNI X and W ndows, sounds |ike desktop
sof tware, but pretty soon every car, every enbedded
systemis going to have sonething that snells |ike one
of these separating systens built into it, because the
world is going to off-the-shelf operating systens.

And a separate point, it's easy to mgrate
hardware functions to software. |If you have a piece of
software -- hardware and you want to evade Mag- Moss
protection by saying, oh, it's software, it's
different, you can actually take hard -- the sanme piece
of functionality and put it in a hardware or a software
as you choose. There are automated tools that do this
for you. This is called -- one of the things it is
call ed is hardware-software co-design where you design
har dwar e, you desi gn software, and you neke trade-offs
to nove sone things into hardware, sone things into
software. This is an existing technol ogy.
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So, if you want to do sonething in software
except the very basics, it's pretty easy to do in
software. In fact, it tends to nove nore towards
sof t war e.

How do you know software is enbedded? Should
it matter if the sane software is running inside a PC
or a di shwasher? How can you possibly deal with the
| anguage that conmes with that software if a person
selling the software doesn't know how it's going to get
used? It sounds very nmessy to ne.

Let nme give you an exanple of the system|
worked on. This is a soldier in Bosnia, and he's
carrying a realtinme English-to-Croation speech
translation, this technology is about three years old.
You speak into a m crophone in English, and Croation
comes out. It was field trialed in Bosnia, and it was
for nedical applications. A doctor would carry it and

say, "Where does it hurt?" And it would conme out in

Croation, "Where does it hurt?" It only does one
thing. 1It's a piece of software. There is no
keyboard. You speak into it. It gives the answer.
So, this sounds enbedded, right? Well, it was

i mpl emented using Wndows 95 and off-the-shelf speech

sof tware, and the prototypes all run on desktop PC.

So, is it enbedded, is it not enbedded? Hard to say.
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Argui ng that software is different, | reserve
comment on the desktop, because |I'm here to tal k about
enbedded. |If you argue software is different from
enbedded, what you will do is force people doing
enbedded devel opnent to go towards software to seek
greater coverages if software is afforded greater
coverage under the law. | nean, any responsive
corporation trying to maxim ze profits is going to do
this, and they are going to make their engineers do it
whet her the engineers want to or not. | find that
scary personally.

Vhat about |icenses? Well, the current
protection on enbedded systens is based on patents, and
patents work pretty darn well in enbedded systens,
because enbedded systens aren't about software.
Embedded systenms are about functionality. |If there's a
gi smo, the gisnp does what it does or it doesn't. It
doesn't matter whose software or hardware is inside,
either it has a functionality or not, and the patent
systemis very good at protecting functionality.

That's what enbedded systens are about.

It doesn't matter how you get there, and to a
| arge degree, hardware and software are equival ent
anyway. So, functionality works, the patent system
works. | have been involved in patent cases where it
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wor ked quite well, thank you, and the licenses to the
patents were enforced and the world utilized all these
things and it worked great.

Software can be patented, too, by the way, |
have heard that, but if you need to protect
functionality, that's another avenue available to you.

Now, |'m concerned that encouragi ng enbedded
software licensing is potentially dangerous because
ri ght now enbedded software is not special. The
enbedded products work or they don't, and you're not
allowed to claim oh, sorry, that enbedded system has
software in it, so it's okay if it doesn't work, which
from an engi neering point of viewis the net result of
some of these laws | see proposed.

Now, do you really want your car to be as
robust as your desktop software? You do? Wuld you
drive a car in which the software is provided as is
with all faults, the entire risk as to satisfactory,
qual ity performance, accuracy and effort, including
| ack of negligence, is with you. Wuld you drive a car
l'i ke this?

This wordi ng came from an enbedded operating

systemthat very likely will be in cars very, very
soon. So, would you drive a car like this? You wll.
So, | did alittle survey nyself. | went out
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and | ooked at several enbedded system conpani es that
of fer operating systems, and |I'mnot putting the
conmpany nanes up here, because the conpany nanes aren't
i nportant. \What's inportant is that they are all going
to do this, and if the |law protects them and sancti ons
this, of course they're going to do it.

So, conpany A, the license wording is avail able
on the web, they had no problemgiving it on the web,
that's great. Any use of the product constitutes
agreenent. No warranties, as is, et cetera, et cetera.
User of any product in which it's a conponent nust
agree, reverse engineering prohibited. So, if this
operating systemis in a small piece in a car and that
pi ece goes into the car, then by turning on the
ignition switch, the way |I read this, you agree to that
license, and it very specifically says this |icense
must be passed on to the end user. You can't absorb it
as a m ddl e man.

Now, the m ddle nman, according to the wording,
assunes all responsibility if there's a suit, that's
what the wording is for, but, in fact, the |icense nust
be exposed the user, the user agrees to it, there is no
way to encapsulate it.

Conpany B, the license wording is avail able on
t he web, same as the above in general terns, plus you
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can't lease it, you can't sell it, you can't |eave the
country with it. This is a car, renember? Bugs are
likely, it says that, but it actually warrants it will
work for six nonths per docunentation, which is good,
because conmpany A doesn't warrant that.

Conpany C flatly refused to give nme their end
user license agreenent. | had e-mail correspondence
with them

And company D, not up here, they are still
goi ng back and forth. | don't knowif | wll get the
license fromthem or not.

So, if this is the way it is today, | don't see
It changing unless there's forces to change it, and
this is what every one of you is going to find inside
your products within a couple years. This is where
you're going to end up.

Are consuners going to have choice? One of the
theories of all of this -- of the exposing |icense
before sale, which | think is a great idea, is that the
consunmers can pick the appropriate |icense and pick the
product, you know, if you don't -- if you don't I|ike
the license terns, you don't have to buy the product,
okay.

Well, there are a |lot of conponents inside a
car. | know, |'ve nmade some of them and there are
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|l ots nore that | haven't made, and all it takes is one
vendor to decide to put this type of license in their
conmponent and anot her vendor to put a simlar |icense
on a different conponent, and it doesn't take very |long
before it is possible to inpossible to buy a car that
doesn't have one of these licenses with it, because
there is thousands of conponents.

Where did consuner choice go? Well, okay, now
the choice is you can either buy a car or not. It is
not where you buy your car from

Enmbedded software, they are just everywhere.
There are hundreds of processes in cars, soon to be
t housands. The conputer, this laptop |'musing, do you
think it has one processor? No, it has a processor in
the keyboard, processor in the disk drive, processor
for the display, in addition to the normal processor.
These things are everywhere, and nost people don't
really understand just how many there are, but as soon
as one of them in congloneration, comes with a
i cense, now that |icense tags along with the product,
and it's inevitable that one of these licenses will get
sucked into nost products, just because there's so nmany
conmponents.

Even if nonenbedded software is sonmehow
di fferent than desktop software, which UCITA is
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apparently attenpting to do in the wordi ng but not
succeeding froma technical point of view, even if it's
different, all you've done is given enbedded system
conpani es huge incentive to make their enbedded systens
| ook |i ke desktop systens so they do follow UCI TA and
that's pretty straightforward, too.

So, ny conclusion of this part is current
approaches in software |licensing are very likely to
j eopardi ze consunmer protection and choice for enbedded
systenms. Now, do | say it's unfixable? |'mnot sure,
but on the current course that people are pursuing, |
see it being a big problem

So, ny conclusion, there are sonme fundanent al
probl enms. Enbedded conputers and conputers, whatever
conputers are, whatever enbedded conputers are, they're
converging. They are going to be the sane thing very
soon. You hear people tal king about conputers enmbedded
in your clothing, they're not joking, and there's no
reason those won't run desktop software, and it's just
goi ng to be one conputing space over an anount of tine,
and this artificial distinction between desktop and
enbedded is just not going to hold up. By the tinme the
| aws are actually passed, it will already be obsol ete.
It doesn't sound |like a good plan for a new | aw.

Even if that didn't happen, | think it will,
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but let's say it didn't happen, if there is strong
| egal protection for making things |ook |ike desktop
software, then an engineer is going to do that is make
their enbedded systens | ook |ike desktop software.
It's very straightforward to do in nost cases. Even if
there were a clear definition, which there isn't in the
current laws, it's going to happen. The incentive wll
be there.

The concept of saying software is different is
dangerous, especially in the enbedded space. [It's not
hardware, it's not software, it's conplexity that is
the issue. Itens of high conplexity are hard to get
perfectly right. You can do a |lot better than is done
in the desktop software world, that's very clear
that's part of ny research goals, is | have ways of
measuri ng how cl ose people get to that, but saying it's
different in enbedded system nmeans that, well, gee, if
| build it in hardware and it has to work or | can
build it in software and it doesn't have to work, and
my conpany gets put out of business if we get sued if
it doesn't work, gee, | think I'"Il put it in software,
and that's exactly the trade-off the current set of
proposed laws is providing to engineers, and they wll
have no choice. They will have to do it in software,
and then they'll get caught in the same cycle, the same
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trap that desktop providers are caught in.

The desktop software providers are caught in
this we have to ship a new rel ease, that's our business
nodel , we have to provide usable functionality, and I
can't pass judgnent on that. That's just the way it
is. But if you put the enbedded system people in that
same | oop, in that same problem you're going to find
the sane sorts of problens occurring inside enbedded
systens instead of inside your desktop conputers. |
find that scary.

"' m concerned, very concerned, consunmers are
going to be hurt by licensing of enbedded software.
|'ve made the argunents already, but everything' s going
to come with a license, there's not going to be a |ot
of consunmer choice, and these |licenses are going to be
different in that before compn itens you just bought
at the departnent store were supposed to work, and
that's not going to happen. That's not going to be
true anynore under the new software |icenses if those
actually make it all the way to market and to
consuners.

It's al ready happening. W saw that the
enbedded operating system vendors are all on that train
already. | don't see any exceptions. So, that's where
we' re goi ng.
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Trying to fix this is going to be difficult.
The UCI TA and UCC wording is seriously broken froma
technical point of view | amnot going to speak for
the | egal aspects, but any engi neer reading those words
can say clearly this is not going to work, clearly it
Is easy to evade, clearly the definitions very clearly
and unanbi guously, with no doubt whatsoever, say things
opposite to what the comments are saying, and gee, if
you could at | east get that part of the wording so that
they agree, that's something I'd like to see.

So, even if enbedded is excluded from UCI TA,
which it's supposed to be fromeverything |I hear, and
certainly the wording sort of tried to do that but
doesn't get there, there's still conpanies that wl
make things that would be normally enbedded
nonenbedded, and that's an additional problemthat has
to be solved. Both those problens have to be sol ved.

MR. SALSBURG. Thank you. Let me ask you a
question before | turn to the stack before our |unch
br eak.

One of the rationales for the |icensing nodel
for software that's been advanced is that it places
limtations on unauthorized copying and so it hel ps
protect the |licensor of the software. Does this
rational e apply with enbedded software? 1|s there a
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di fference between the ease of copying enbedded surface
versus freestandi ng software?

DR. KOOPMAN:. It depends which specific kind of
enbedded software you're tal king about, but in general,
if you have a chip enbedded inside a product, you can
get at it if you want to, but the average high school
student doesn't have the technical nmeans to do this.

If you have software | oaded into enbedded
systenms dynami cally over the internet, which wll
happen, then from a copying point of view, you can do
that, but of course, think about it. Wo cares if you
copy a piece of software if you don't have the gisnp
that it makes work? [It's sort of irrelevant. [It's the
functionality of the gisnmo, but it isn't pure
functionality. You have to have the gisno to put it
inside for it to make sense. So, it is somewhat of a
different category in that respect.

MR. SALSBURG. Thank you.

Well, let's turn to the questions for about

five m nutes. Pr of essor Braucher, here's one addressed

to you:

MS. BRAUCHER: Okay.

MR. SALSBURG. Why advocate and perpetuate the
|l egal fiction that consumers will view warranty terns

at the service desk? Doesn't actual provision of termns
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of the --
MS. BRAUCHER: |'msorry, | couldn't hear you
MR. SALSBURG. |'m sorry.
Why advocate or perpetuate the |legal fiction
that consunmers will view warranty terns at the service

desk? Doesn't actual provision of terms with the right
to reject by returning the software provide the
consunmer with a nore neani ngful right than does posting
the terns on a website?

MS. BRAUCHER: Well, we have got two different
settings in that question, and let ne stick with the
web setting. | would be the first to say not al
consuners read warranties. |If we really have a
situation where no one's reading these things, we have
massi ve market failure, and we need, you know, a really
ri gorous regulatory system So, | think disclosure is
the first thing you try to try to make the market work,
and | think the research on this is that if you have
sone percentage of consuners shopping, that that wll
get sonme conpetitiveness into the nmarket.

The idea of holding back the terns on the web
is particularly weird. | mean, the easy thing is to
just put themup there and | et peopl e deci de whet her
they want to opt in, not say, okay, you buy it, now you
can opt out, that you have a -- it's nmuch easier to
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shop if what you're trying to do is get conpetition and
terms, if you have the terns first, before you nmake a
deci sion rather than having to go through seri al
transactions in order to shop for the best terns.

MR. MRCH N. Can | say al so, businesses, |like
Silver Platter, we want to make those terns avail abl e
bef ore someone downloads it. So, if there's a question
of, you know, you're limted to X concurrent users if
you -- as long as you pay the fee, we want to make
those terns avail able, that we have no incentive to
hol d back any ternms. | nmean, | think that is
i nport ant .

The reality is software gets distributed in so

many different ways that it's not -- or information
that it's not always available to have it. [If Silver
Platter is, you know, distributing its own information
on its website alone, that is easy to do, but we have
150 distributors around the world, you know, and are
t hey always going to have the terns on the website?
No. | nean, so, at the point of download is often not
the case. At the point of installation of software is
sonething -- or information where it is nmuch nore of a
possibility.

DR. KOOPMAN: | would like to make a
di stinction here based on nmy own experience. There is
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a distinction to be made between making it inpossible
to get the terns and just that whether or not an
average user can get them | was successfully able to
get these operating systemlicense terns w thout ever
contacting the vendors fromthe website. Ws it posted
on every single e-commerce site, no, but it didn't take
very, very many keyword search terns to find them

So, in ny mnd the issue is whether it's
I npossible to get the materials before sale, and if
it's inpossible, that's clearly a big difference
bet ween whether it's nerely inconvenient or not.

MR. SALSBURG. Well, | think that brings us to
| unchtime, so enjoy your lunch, and we will be
returning here at 1:30, and thank you to all the
panel i sts.

(Appl ause.)

(Wher eupon, at 12:15 p.m, a lunch recess was

t aken.)
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AFTERNOON SESSI ON
(1:34 p.m)

MR. HILE: If we could please take our seats, |
would like to resune. The topic for this afternoon,
the first panel here, is the role of the Magnuson- Moss
Act. This is a topic that has been touched on by sone
of the earlier presentations. | think that we will be
going into it in a good deal nore depth here.

We have on our panel Professor Donald Clifford
of the University of North Carolina School of Law and
Professor Curtis Reitz fromthe University of
Pennsyl vani a School of Law.

Professor Clifford, | turnit to you.

MR. CLI FFORD: Thank you.

We were, of course, supposed to have a third
panelist with us today, David Rice. Regrettably, he is
unable to be us today. He will be here tonorrow on
anot her panel, so perhaps you will have a chance to
hear sonme of his views that would have touched on this
subj ect .

| can also commend to you his -- the paper he
subm tted on behalf of Net Action and also in his own
name. It is anong the |list of pre-workshop comentary
that are avail able on the website.

We are going to -- instead of each of us nmaking
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a |l ong presentation, we decided we would nmake a
relatively brief presentation and have some di scussion
bet ween us, and, of course, that will also make it
anenabl e to questions, which we are going to at | east
consider if not answer.

We m ght just start by taking a | ook at the
| arger context within which the Magnuson- Mbss Act
operates, and then we will get into sonme of the
nitty-gritty of the Magnuson- Moss Act and address sonme
of the specific issues over which concern has been
expressed, and finally we will give particul ar
attention to the problem of hybrid transactions, so
enbedded software and the |ike, the subject that was
heavily featured at the end of the |ast panel
di scussi on.

Now, at the outset we thought it was
appropriate to deal in a larger context, because |
t hi nk sonmeti mes peopl e consider the Magnuson- Moss Act
to be a sort of a maverick that came out of nowhere and
has specific rules that are sinply statutory in nature,
and perhaps even fromthe perspective of sonme, a bit
pecul i ar.

In fact, if you | ook at the chronol ogy of the
passage of the Magnuson-Moss Act, it cane during a
period of considerable both federal and state
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| egi sl ative work addressing consuner issues and in some
respects for the first time. The addressing of
consuner law is a very late-conmer in the law, in part |
suppose because consuners didn't have counsel, there
were no statutes that provided for attorney fees, and
there was no |l egal aid to provide counsel for
| ow-i ncome consuners, but whatever the reason, there
wasn't nuch, if anything, in the way of statutes
relating to consuners.

In the sixties, there began -- there was a
wave, and, of course, in a sense | suppose the
begi nni ng of the wave was the federal consuner credit
| egi slation, starting, of course, with the Truth in
Lending Act in 1968. Now, what possible rel evance
could that have to the Magnuson- Moss Act? Well, | ook
at the approach taken in the federal Truth in Lending
Act .

In order to overconme the [ack of conpetition in
t he market pl ace about interest rates, with the |ack of
conpetition caused in part because of confusion with
the different |anguage that was used by offerors of
credit, the federal Truth in Lending Act decided there
had to be disclosure and that there ought to be a
common currency, nanely the annual percentage rate,
that could provide a basis for conparison on the part
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of credit shoppers in the comunity.

Secondly, | suppose you could say as an overal
contribution to this process, the Truth in Lendi ng Act
recogni zed that consuners did not have the wherew t hal
to hire lawers and do battle, and therefore the Act
renoved an obstacle to redress of consuner grievances
by providing for attorney fees and al so, of course, in
the specific case of the Truth in Lending Act, with
statutory penalties as well as the possibility of
actual damages. So, we have a discl osure-oriented
statute.

It left to state law a |ot of regulatory
features, such as, for exanple, the anpunt of interest
rate that could be charged, but federal |aw required
that there be a disclosure of the annual percentage
rate. This federal |aw, of course, was followed over
the next decade with other matters of consuner credit,
but we need not get into those.

At the state level, there followed very shortly
thereafter the Uniform Consumer Credit Code or the UCCC
as it is occasionally called, and which actually was
not enacted in very many states, as such, but it had a
consi derabl e i nfl uence on the wave of change in state
retail installnment sales acts.

Now, this was not regarded as consuner friendly
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enough, and the National Consuner Law Center,
therefore, in 1969 drafted what was called at first the
Nati onal Consunmer Act. It originally addressed -- it
principally addressed consuner credit issues but also
went over a little bit into the warranty context in
some significant ways that 1'Il touch on in just a
nonent .

The second wave of statutory, then going beyond
the consunmer credit context, came in the form of the
encouragenent by the Federal Trade Comm ssion in the
sixties for states to adopt statutes to deal with
unfair and deceptive practices. The Federal Trade
Comm ssi on, of course, took the appropriate view that
its staff was inadequate to deal with everything, plus,
of course, it was established there was no private
cause of action for violation of Section 5 of the
Federal Trade Conm ssion Act, which proscribed unfair
and deceptive practices, so that FTC encouraged states
and engaged in a collaborative effort with the Council
of State CGovernnents to draft what are now call ed
little FTC Acts.

Of course, the little FTC Acts dealt with

matters of disclosure, if you will, by virtue of the
proscri ption agai nst deception and unfairness. It
al so, like the federal Truth in Lending Act, recognized
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i npedi nents to consumer redress by providing for
attorney fees and in sone cases, in fact, for nultiple
actual damages. So, that's part of the larger picture.

Anot her arena of activity was that dealing with
warranty legislation. Now, | nentioned that the
Nati onal Consuner Act had been pronul gated by the --
had been -- well, pronulgated | suppose by the National
Consunmer Law Center in 1969, and though it principally
focused on consuner credit matters, it also had sone
warranty provisions, and these warranty provisions, as
was true of the consuner credit things, acknow edged
that consuner redress required availability of attorney
fees and enforcenment of statutory actions, but went
further, and in a sense it went further in the area of
deception by saying that it was deceptive for
warrantors to provide a very small, express |anguage in
very |l arge | anguage and in small |anguage to w thdraw
the protection of inplied warranties, and the position
that the Act took was a strong one. Warrantors of
consumer products were not and were prohibited from
di sclaimng inplied warranti es.

The National Consumer Act was adopted in one
formor another in nine states. In California, the
Song- Beverly Act was enacted, and all this took place
bef ore Magnuson- Moss, and the Song-Beverly Act in
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California had even nore disclosure provisions in it.
It did permit sone limtation on the disclainer of
inplied warranties. You could limt it to the duration
of an express warranty if you did so in an extrenely
conspi cuous kind of a way and followed a very | aborious
ki nd of a process, but there was also sort of a
statutory limtation on a mninum for the express
warranties and inplied warranties, but very nuch a
di scl osure statute.

The statute al so expressly provided for
enf orcenent of manufacturer warranties by ultimte
consuners. This helped -- as did actually the National
Consuner Act. This hel ped overconme the deficiency in
the Uniform Commercial Code which dealt only on its
face with relations between buyers and their inmredi ate
sellers, and the drafters of the UCC sinply deci ded not
to take on the consuner -- the industry, | guess, on
consuner issues and just stayed neutral on these
matters.
The Song-Beverly Act and sone of these other

acts provided for direct enforcenment of warranties.

All of this is inportant background for the

Magnuson- Moss Act. It helps | think explain the thrust
of the Act.
Of course, before we get into -- the
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Magnuson- Moss Act, of course, provided that
pretransacti on disclosure of warranties would be
required. This was for the purpose of opening the
mar ket pl ace up to conpetition, and this provision in
the Act, of course, is in accord, as Professor Braucher
pointed out this norning, with the general FTC
st andards of deception and unfairness under Section 5
of the Federal Trade Comm ssion Act.

In aid of that disclosure, a common currency to
an extent was adopted, follow ng, as | suggest, in a
sense fromthe folks at the federal truth in I ending,
but instead of comng up with a single comon currency,
they canme up with a benchmark of the full warranty to
provi de a steady benchmark conpari son point for
warranty obligations; against that were all other
warranties, nanmely the limted warranty.

Provi si on was made for the enforcenent and
di scl osure of manufacturer warranties. To aid the
consunmer in obtaining redress, a federal cause of
action was provided, as was the availability of
attorney fees, following again in the line of nuch
consuner | egislation of the period.

Finally, there was a ban on the tota
di sclainmer of inplied warranties following in a sense
t he Song-Beverly Act, the Act provided one could limt
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the duration of inplied warranties to that of a witten
warranty, provided the witten warranty was of

reasonabl e durati on and consci onabl e, but one coul d at

least limt the duration of inplied warranties in the
so-called limted warranty. In a sense, the ban on
total disclainmer is -- well, is a promnent feature of
the Act and one which is -- has been expressed as a

concern in several panels today.

But the overriding approach -- standards of
deception and unfairness of the Federal Trade
Comm ssion | think remain extrenely inportant. In
fact, the used car rule as referred to earlier today.
It was pronul gated pursuant to a specific provision in
t he Magnuson- Mbss Act, but the FTC s statenent of basis
and purpose in pronulgating the rule also expressly
noted that the jurisdictional basis on which it stood
was not sinply the federal l|legislation in the
Magnuson- Moss Act but the general unfairness criteria
of the FTC that had evol ved over the years.

For exanple, the report stated, "Failing to
di scl ose warranty ternms and as-is disclainers before
t he bargai ni ng process begi ns causes substantial injury
to consunmers. Consuners who overestimate the extent of
warranty protection are likely to pay significantly
nore for the cars than they would if this information
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had been disclosed.” That's in line with the general
appr oach.

Now, very recently, a year ago, the Federal
Trade Conm ssion had a workshop entitled Dot.com
Di scl osures. Now, this was an attenpt -- this was a
response after a series of coments to hold a public
wor kshop to deal with issues pertaining to the
application of FTC standards to marketing or
advertising in the internet mlieu, and if you read the
report, which is available outside, it's also avail able
online but without the pretty pictures and the purple
cover, if you read the Dot.com Di scl osures publication,
you will see, again, an overriding affirmation of the
standard of unfairness and deception as it applies to
Internet activity and the strong affirmation there that
material information should be made avail able to
consuners before either paynment of the price or
concluding the transaction, this in the context of
adverti sing.

It is also of particular interest because mnmuch
focus is placed on the nmethod of making a clear and
conspi cuous disclosure in the context of a website, and
| commend the report and also the transcript of the
wor kshop for your reading on that point.

Finally, and | didn't really mean to take up
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that much time here, but finally, | point out again in
April of last year the Federal Trade Comm ssion issued
a report, part of its continuing work in periodically
review ng and evaluating its rules and regul ati ons, and
it did that with respect to the Magnuson- Moss Act and
affirmed after review ng public commentary that the
current regul ations were appropriate at this tinme and
pl ace and rejected the proposal of one or two
comment at ors who had specifically suggested that the
FTC abandon this free disclosure nonsense and that the
FTC go to Congress to convince Congress to legislate it
out of the Magnuson-Moss Act, and the FTC report of
1999 re-affirned the viability and the advisability and
desirability of that provision and also said that those
I ndustry comment ators who had participated in the
comment ary had expressed favor.

Now, | concede that the commentators, those who
provi ded public coments, were not software peopl e;
t hey were goods people. | don't think the public
commentary was restricted to goods people, but it --
that was the thing. So, that's a |arger background I
thi nk for consideration.

I think the |l arger background is particularly
i nportant for considering what to do about internet
products and services, because though Curtis and | are
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goi ng to address the question of whether the
Magnuson- Moss Act requires action, there is the further
consideration that if it does not, what should be done,
and | sinply suggest in the course of these coments
t hat we have a whole history of approach toward
consuner issues that could be brought to bear on it.
Wth that, | finish ny little diversion there.

Al right, now, let's turn to the subject
matter, | guess, the specific subject matter of the
panel, which has to do, of course, with technica
I ssues. Does the Magnuson-Moss Act apply to software
i ssues? And here, of course, we get into scope issues
of the Act and the I|iKke.

| suppose one of the first issues to consider
is is software a "consuner product"? The scope of the
Magnuson- Moss Act is not limted to the sale of
consunmer goods. The word "goods"” is not used in the
Act. The scope provisions of the Act apply to consuner
products, which are defined to nean, "any tangible
personal property which is distributed in conmerce and
which is normally used for consuner purposes,"” et
cetera.

Now, as a technical matter, then, the issue is
rai sed, can you say that software is tangi ble personal
property? The issue is joined for some. Sone of the
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consunmer advocates take the position, of course, that
it is tangible personal property, and | allied nyself
with that group. What could be tangi bl e about
software? Well, obviously the disk. |Is the disk
enough? Well, there's an English case that says yes,
if there's the disk, that makes it enough to constitute
a sale of goods, but you i mediately have to go beyond
that to consider, well, what if it's distributed over
the internet? There isn't any disk. Can there be
tangi bl e personal property? M answer still is yes.

The differentiation it seens to nme i s between
i ntangi ble rights, like the ideas underlying the
sof tware and the inventive genius that goes into it,
and the product. Pure thought doesn't nove over the
internet. There has to be sonme physical manifestation,
and | argue that that physical manifestation is
sufficient to nmake this a consuner product.

MR. HILE: So, you think that a data stream

MR. CLIFFORD: Well, | am persuaded by David
Rice and sone others that the data streamis
sufficient. That is a physical manifestation. This is
-- intangible interests |ike franchi ses and busi ness
opportunities are included from Magnuson- Moss.
Copyrights are excluded. Intellectual rights are
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excluded. They are not tangi bl e products.

Software is a product in a conmon sense and the
l'i ke, but | think Curtis has sone disagreenment with
this notion, so let me turn to ny esteenmed coll eague.

MR. REITZ: Thanks, Don.

We are both addressing software first here, but
I think it m ght mke sense to pause a m nute because
of this norning's presentation to recognize that what
we're tal king about in a |arger sense is the
di stribution of information, the information age
consequences that are inpacting the consuner
mar ket pl ace.

Software is only one way in which information
I's being put into the marketplace. That very
entertaining, | thought very entertaining presentation
by David Mrchin this nmorning, who was anot her kind of
i nformation age transaction that is becom ng
i ncreasingly inportant and valuable, that's the access
to database that nost of us |lawyers would recognize
from way back as the Westlaw or Lexis database system
but is now opening up to a nuch w der set of
transactions in which information is being conpiled and
organi zed and presented in a way that can be accessed
onl i ne.

As David Mrchin said, there is a software

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

155
conponent to that, but it's a very narginal conponent
to sinply the nmedium through which one gets access to
t he dat abase. Database transactions involve al nost
i nevitably sone period of time. They are not a spot
transaction. They exist over a period of tinme, and
t hey generally involve sonme kind of subscription to the
process.

The third kind of transaction which was al so
tal ked about this norning and we are going to conme back
to here is information that is enbedded in what
everybody woul d accept is a tangi ble personal product.
So, we have the software issues, which are thensel ves
notable. There's a notion -- | think one thing I
| earned fromPhillip Koopman this nmorning is that
there's usually no satisfactory definition of what is
software. It could be used operationally to make
things run along, but the notion of a transaction in
whi ch the only thing happening is the transfer of what
UCI TA calls conputer information.

| take it, Don, is what you have in mnd as the
first question, does Magnuson-Moss as currently witten
address that, and the first technical issue that arises
under Magnuson-Moss with that is the tangi bl e personal
product issue.

"Tangi bl e" is a word that | awers have used for
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along time. |It's something you can touch, sonething
you can hold. If we have any Article 2 scholars here,
you' Il know that there has at |east in the past been

some controversy about whether a contract between an

el ectric conpany and a user of electricity have an
Article 2 contract, whether that is goods, but the

i ssue under Article 2 is whether there is goods, and
the issue in Magnuson- Mboss, as Don said, is not whether
It's goods; it's whether it's a tangible personal
product. In ny view, that is an insurnountable
statutory problemto applying the Magnuson- Mbss Act as
it's presently witten to a transaction which is
dealing only with a transfer of software.

There are, of course, other problenms with
Magnuson- Moss that go even beyond the definition of
consumer product. In order to come within
Magnuson- Moss, you have to have a transaction that is
in connection with a sale. As we heard this norning,
for a variety of reasons and for many purposes,

i nformation transactions that take the form of
transfers of software, whatever that definition is,
sayi ng that sonething -- the core meaning of that for
nost people are licenses, not sales, and for a variety
of very good reasons, sone of which were described this
nor ni ng.
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There is a major problem when you're in the
busi ness of noving information for noney, where this is
a commercial transaction. Unlike goods, unlike
tangi bl e personal property, the recipient has the
capacity to multiply the nunber of end users rapidly
and with no |oss of use to hinself or herself. 1In the
goods transaction, if you want a second user of goods,
you | ose the goods to the extent the second user has
them but with information you can nultiply the
product, and as | think again, David Mrchin said, you
could end up totally destroying the market for that
product by giving it away, and the ProCD case is, of
course, the paradigmof that problem

So, the license transaction with respect to
information is inperative for people who are selling --
properly marketing information for noney. The notion
that you would sell it in the sense of conveying title
toit in the Article 2 sense makes no sense and never
will. So, it's a world in which the restriction, the
ki nds of restrictions on end use, the nunber of end
users, place of end use, it seens to nme are essenti al
to that marketplace, and Magnuson- Mbss deals with
warranties that arise in connection with a sale of a
t angi bl e personal product.

The third problem technical problem mjor
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problemin this field is that the Magnuson- Moss Act
does not apply to all warranties of tangi ble personal
products. It doesn't apply to all sales of tangible
personal products. The Magnuson- Moss Warranty Act does
not apply at all to any transaction unless the
warrantor or service provider enters into a transaction
voluntarily that contains a witten warranty or a
service contract. Those are well-defined terns in the
Act .

They are the kind of provisions which my or
may not currently exist in the marketplace for
software, whatever that is, but are not the kind of
things you ordinarily get with tangi bl e personal
property of durable consumer goods, the autonobile
transaction that alnost inevitably contains a witten
warranty; nost consuner electronic products; nopst
appliances cone with witten warranti es.

So, the reach of the Magnuson- Moss Warranty
Act, the paradigmon which it was built, was, of
course, the autompbile transaction, and the notion that
you coul d sonmehow take that |anguage and apply it in a
different marketplace with a different kind of product
seens to ne to be not a plausible reading of the Act.

MR. CLIFFORD: All right, the response |'ve
seen in some -- well, there is no -- |I'mnot making a
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| arge response, but one small segnent of response to
one of the points of Curtis that this is not a sales
transaction is, of course, made with respect
specifically to mass market software, where certainly
as is indicated several tines in panels today fromthe
perspective of consumer purchasers |ooks |ike a sale,
feels like a sale, and if you put a sign on it that
says it's not a sale, it still feels like a sale
transacti on.

It is functionally like a sale, and there is
not nmuch Magnuson-Moss juri sprudence on the point, but
there is at | east one | ease transacti on where the Court
said it was so functionally like a sale that it was
covered by the Magnuson-Mbss Act, and one can nmake the
same argunent. | think it's a little harder argunent
to make than whether this constitutes tangible property
in my view.

MR. REITZ: One point.

MR. CLIFFORD: Yes.

MR. REITZ: The sale is not a defined termin
Magnuson- Moss, but it is, of course, a defined termin
Article 2, and it's transfer of title for a price. The
notion of transfer of title to information is a concept
that is just bewildering in its breadth. 1In the
information world that we're tal ki ng about, the notion
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t hat someone who buys a piece of software has bought

the right to sell that to anybody else in the world is

a notion -- the retransfer issue is a notion that goes
with title.

When you own sonething, you can sell it. That
Is the critical neaning of "title." You can do a | ot

of other things with it. You can rent it. You can do
many ot her things with sonmething to which you have
title. The notion that you have title to that
information runs so contrary to the core notions, |
think, of the market for this kind of information that
| don't see how you can do it.

MR. CLIFFORD: All right, well, Curtis as usual
draws the issues very well

Let me turn to another issue under -- as a
techni cal matter under Magnuson-Moss, and it's one that
I have not seen raised very often, which is do
e-tailers -- are e-tailers subject or may they conply
wi th Magnuson- Moss by satisfying the so-call ed catal og
rul e under Magnuson- Moss? Now, | raise this actually
not sinply in the software context but for e-tailing
general ly.

The presal e disclosure rul es of Magnuson- Moss
apply different to catalog -- so-called catal og and
mai | order sellers. The rules provide that a catal og
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seller can conply either by disclosing the full text of
the warranty or by indicating that the witten warranty
can be obtained free upon specific witten request and
i ndi cating the address where such warranty can be
obt ai ned.

Now, |'ve noticed in doing sonme of ny own
surfing on the web, a nunber of e-tailers do that both
for software and for hardware purposes. Does the
catalog rule apply? Well, look at the definition of
the catalog rule. It is one which does, "not require a
personal visit to the seller's establishnment.”

Well, what is the seller's -- what is the
e-tailer's establishment? |Is it not the virtual store?
They certainly make it look like a store, they have
shopping carts, checkout counters, and is it the only
pl ace that you can go in which purchase, and therefore,
the way that you purchase is making a personal visit
over the internet to the catalog store. This is the
virtual worl d.

It seems to nme very clear that the catalog rule
does not apply. If it doesn't apply, then the
pretransacti on disclosure rules apply at least with
respect to products that are covered by the
Magnuson- Moss Act .

Curtis, do you have any --
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MR. REITZ: | think that's a very interesting
eval uation of the rule that the FTC had promnul gat ed.

My sense would be that there m ght be nultiple ways in
which an e-tailer, as you call it, could satisfy the
Magnuson- Moss rule, but it doesn't strike ne that
e-tailing is in any fundanental way that different from
mai | order catal og transactions, and there wouldn't be
a tremendous difficulty in bringing the two kinds of
transactions into sone simlar harness |egally.

MR. CLIFFORD: Of course, the difference in a
sense is that presumably the catalog seller, at | east
one selling a nunber of itens, would have to use up too
much space in the catalog to set forth the text, and
the e-tailer at |east has web storage and |inks to take
care of that.

MR. REITZ: True.

MR. CLIFFORD: So that the conpliance would be
alittle bit easier.

Al right, let's see, one other small point
with respect to arbitration, | found it of interest
that sonme of the |eading cases raising questions about
whet her Article 2 applies to software or actually to
conputers are cases in which the underlying issue is
whet her the arbitration clause, nmandatory arbitration
clause, is a part of the contract.
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| read the FTC report of last April, | think it
was, a 1999 report, as | say, which reviewed -- it was
the periodic review of rules and regulations. In it,

the report specifically states in response to sone
comment ary about the mandatory arbitration provision,
the commentary that specifically states that in 1975,
when pronul gating the informal dispute settl enent
mechani smrul e, the Comm ssion considered the issue of
whet her mandatory arbitration was perm ssible and
concluded that it was not in |light of both the
statutory | anguage and the | egislative history.

Last year, in the final report, the Comm ssion
reiterated its view that that conclusion was correct.
It would appear as if that issue had been raised --
actually, there were several cases on that point, not
all of them agreeing with the Conmm ssion, but | haven't
seen the Conm ssion argunent raised directly in the
cases. So, that's one other point.

But let's turn to the m xed goods or the m xed
transaction. Curtis, I'lIl let you --

MR. REITZ: In ny view, this is the nost
interesting and difficult question that faces the
application of the Magnuson-Moss Warranty Act and the
i ssues that | think the FTC and the staff are | hope
wei ghi ng.
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We heard this norning in several of the panels
how the market is changing with this -- what is -- what
was call ed enbedded software. | would call it enbedded
information rather than getting into the software, but
we are getting nore and nore smart goods in the
mar ket pl ace, goods in which the function of what
everyone woul d concede is the tangibl e personal
property is dependent upon a conponent that is driven
by a conmputer and informtion.

That kind of product was not as preval ent when
t he Magnuson- Moss Warranty Act was enacted and when the
rules that were pronulgated in 1975 were drafted, but
it is afair and I think open question of the extent to
whi ch the Magnuson- Moss Warranty Act will apply to a
transaction in which there is clearly sonme el enent of
hard, tangible, personal property and information,
where the two are conbi ned.

Now, that kind of transaction ranges froma
whol e spectrum of things that are now happening in the
mar ket pl ace, not to say, as Dr. Koopman was sayi ng,

t hings that are about to happen very soon in the
mar ket pl ace as the information thing, hybrid, is
rapi dly being transforned.

At the one extrenme end is the transaction which
| think Don nentioned and others have mentioned before,
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information that is transferred in the formof a
di skette or a CD or a tape. There's clearly a physical
conmponent to that. | think Carol tal ked about that
this morning. No one would deny that the tape and the
CD or the disk are tangi bl e personal property. The
information that is on themis being transferred in a
single transaction. That's one paradi gm where the
physi cal property, the tangible property, is alnost of
de m ni nus val ue.

At the other extreme is, of course, the
transactions that Dr. Koopman was tal king about, the
Mercedes, the Cadillac that are now bei ng described
with this incredible anount of information that is
being built into information systens, being built into
the automobiles. The |atest version that | read about
in the current issue of Newsweek, | believe, are these
remar kabl e gadgets that are being constructed to be
inserted into the bunpers so that the car wll
automatically know how close it is to vehicles in front
of it. If an inpact is comng, the direction from
which the inmpact is comng so the air bags will deploy
in a different way, depending upon the speed and
direction fromwhich the collision is being directed.

Here we clearly have a -- these Cadillacs and
Mercedes are products that are clearly Magnuson- Moss
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products. There is no doubt that they are being
marketed with written warranti es, they have been
mar keted with witten warranties now for 50 years, and
that is not going to change any tine soon as far as |
can tell. The manufacturers are going to put these
into the marketplace with that kind of a warranty
attached to them

M crowave ovens --

MR. HILE: Does that override the license in
t he enbedded parts?

MR. REITZ: Well, | asked Dr. Koopman about
this. He gave us a couple of exanples w th unnaned
conpani es of transactions in which the information
conmponent, the information systemthat is being
enbedded into these autonobiles, is being |licensed.
None of those, as far as when | asked him at the end of
the nmorni ng, none of those has yet to be conmuni cated
to a single consunmer as far as | know. He said he had
to search the web to find them

| don't know what the point of the |awers who
are writing that stuff is at the nonent, but the notion
that there is sonmehow currently any separate |icensing
of the information conmponent of a Mercedes or a
Cadillac or anything like that, | haven't seen, and I
will be -- you know, | understand because at one stage
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of the Article 2 revision debate, | tried -- | floated
an idea at one point of trying to solve the scope
I ssues of Article 2 with the notion that it's |icensed
information that matters, not the stuff that is com ng
as part of the product, and Jean and others instantly
said they will sinply start licensing the informtion.

| don't know whether that's true or not. It's
not happening now to the best of ny know edge. There
IS no exanple that |I'maware of in the marketpl ace of
any maj or consuner durabl e good upon which there is a
witten warranty in which the information systemin the
good is being separately licensed. |If it happens, it
-- you know, | can't say it's not going to happen, but
I will be surprised if it happens, and |I don't think
it's going to be -- it won't fit what David Mrchin
called the battle between the marketing departnment and
the | awers. The marketing departnment is not going to
| et that happen.

MR. HILE: How do you think the courts would
likely treat this, if there's a situation where there's
a claimunder a witten warranty and a conpany defends
on the basis of its license terms? Do you think the
Court is likely to say, your license is really a
fiction in this context, and the warranty claimis a
good one, or do you think that they'll give credence to
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the license?

MR. REITZ: Well, the issue -- you' re assum ng
there is such a license, and --

MR. H LE: Well, they told nme that there would
be such a thing, and that's what -- |I'mjust assum ng
that fromthe earlier --

MR. REITZ: You're tal king about sonething that
doesn't yet exist in the marketplace but m ght cone.

MR. HILE: Right.

MR. REITZ: And would it -- Magnuson- Moss as
it's presently witten, as it was drafted, allows for
unbundl i ng a product and to have different kinds of
warranties for different parts of a single product.

That was done, as | understand it, at the time with the
notion in mnd that autonobiles, which were the
paradigm were carrying -- sone of them were carrying
manuf acturer's warranti es on nost of the product, but
sub-suppliers' warranties on things like tires, and now
sone of the electronic gear that was being put in as
far as radios and the |ike were being separately
war r ant ed.

The autonobil e manufacturers thensel ves at that
stage were giving separate kinds of warranties on the
power train or on the exterior finishes when the rust
probl em was causing a | ot of consuner concern, and so
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t hey were breaking up the warranties on conponents.
So, the way Magnuson-Moss is presently witten, | can
concei ve of soneone using the statute in its present
formto give a different warranty on the information
system assuming it can be identified and separated
fromthe rest of the product, like the tires can, and
the thing as a whol e.

But if you have sonmething that's built in |ike
t he sophisticated systens that | understand now have

repl aced carburetors, those information systens are

essential to that car being a car. It couldn't be a
car without -- a car without a way to get the fuel into
the engine and burn it is not a car. It's a -- it may

be a statue, but it's not a car.

So, | think it may depend to a | arge extent on
what kind of system you're talking about. The fact
that it is licensed | don't think is a rel evant
question. The question is what is the warranty terns
that are going to be put onto the information system

Now, one of the things UCI TA has done -- UCITA
has gotten a lot of bad press, and | think deservedly
so in many regards, but one of the thing UCI TA did,
which Article 2 with respect to goods never did and
which the drafting comnmttee revising Article 2 refused
to do, was to declare in statute that a renote provider
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of conmputer information by law is creating an inplied
warranty of merchantability to the end user.

Article 2 never said that, never said that with
respect to goods. There's nothing in Article 2 that
says that manufacturers of the Mercedes or the Cadillac
must give or gives any kind of inplied warranty to an
end user, nothing, and as | say, the drafting commttee
revising Article 2 deliberately said we are not going
to even put such a provision into the draft, nuch |ess
defend it.

What was put into the revision of Article 2 was
a lot of express warranty material on manufacturer's
warranties to end users, some of which is still very
controversial, but UCITA put this in on conputer
information. So, any state that adopts UCI TA at | east
fromthe consuner perspective gets sonething that is
better as a matter of state |law than the current |evel
of good.

Now, once that inplied warranty on informtion
is created, then the question is under UCITA is it
effectively disclained, can it be -- it can be
di sclained, and like all of these Magnuson- Moss
gquestions, once you have a witten warranty on
sonet hing, what is the reach of Section 108-A with
respect to everything else in the transaction?
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Now, ny view is that the statute allows
unbundling of the witten warranty, you could have a
written warranty on part of the product, and the
i nclusion of disclainers of inplied warranties in 108
woul d go only so far as the witten warranty went, so
t hat under ny reading presently of Magnuson- Moss, the
seller of the goods is in command of how w de or narrow
the witten warranty will be on the product, and the
i nclusion of disclainmers in 108 follows from whatever
t he manufacturer or the provider has elected to do with
respect to the scope of the witten warranty.

So, in the transaction you're imagining, if
there's a witten warranty that does not go to the
i nformati on system and can in sonme reasonabl e way be
di vorced fromthe rest of the product --

MR. HILE: What you are saying is you have got
a real snarl --

MR. REITZ: You've got a real snarl.

MR. HILE: -- just like the engineer said.

MR. CLIFFORD: Could I disagree briefly,
t hough, with the last point, and Carol Kunze nentioned
this issue earlier today about if you give a warranty
on the disk, can you disclaimall warranties with
respect to the software, or does Section 108-A preclude
that disclaimer? There's some logic to the notion that
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since the Act says you can give one kind of warranty --
you can warrant just a single part of the product, but
t he | anguage in Section 108-A says that no supplier may
disclaimany inmplied warranty with respect to the
consuner product if such supplier makes any witten
warranty to the consuner with respect to such consuner
product. So, that's the |anguage that Carol is
concerned about, and it |ooks on its face to be
troubl esone.

MR. HILE: But that's what -- that depends on
whet her you consider the disk to be the product or if,
i ke you, you accepted the data and --

MR. CLIFFORD: Well, in my mnd it doesn't nake
any difference, but even if you say the disk is the
product, you can't disclaimthe inplied warranty.

Now, that doesn't -- the conclusion, though, is
not necessarily that you have an Article 2 warranty
unl ess you take the view that the underlying
information is a tangi ble product. The warranty
i nvol ved could be, as was held in an English case, a
common | aw i nplied warranty with respect to software,
or if UCITA were in operation, it would be | suppose
the UCI TA version of the inplied warranties.

MR. HILE: Professor Reitz, | have a question
here from - -
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MR. REITZ: Could | just say one nore thing?

MR. HILE: Sure.

MR. REITZ: | would hope that one of the things
that the FTC staff takes away fromthis is the possible
m ssion to draft a new rule dealing with this question
of enbedded i nformation systems in products under
Magnuson-Moss. | think it's a fair and open question.
| think there are a variety of readings of the Act that
could be made, and | think it would be extrenely
hel pful in nmy view if the Bureau of Consunmer Protection
woul d take on as a mssion, fairly prom nently, an
attenpt to direct a rule that would deal with this
issue, a rule interpreting Magnuson- Mbss, including the
| anguage in Section 108-A that Don tal ked about,
because there are two things happening.

First of all, this is an enornously inportant
i ssue for both the sellers and the buyers of these
consumer durable products, and it's just going to get
nore inportant as time goes by. This is not sonething
you need to wait for to see com ng down the road. It's
here. It's here, it's a legal problem it should be
solved, and I think the FTC with its rul enmaki ng power
could do a lot to set the framework in which the scope
of Magnuson-Moss to these products is clarified, and I
woul d hope that's one thing that -- one inportant thing
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t hat comes out of this hearing.

MR. HILE: Here's a question from one of the
audi ence:

Doesn't the concept of enbedded conputer
i nformation and the fact that it will be
I ndi stinguishable fromthe good itself cause it to be
covered under Magnuson-Moss? Does it make sense to
apply Magnuson-Moss to the case which holds the
enmbedded software but not to the enbedded software
itself? Wuldn't this nullify Magnuson-Mss al t oget her
since all goods will have enbedded software?

That's a conplete end run around Magnuson- Moss,
right?

MR. REITZ: | don't think there is a clear
answer to that. There are sone things, |like I said,
the systemthat controls the fuel going into the engine
is | think inpossible to detach fromthe system but
t he new systens that are going to hard wire radios into
-- radio system satellite systens, into cars, | think
that's a systemthat is probably capabl e of being
t hought of as independent of and detachable fromthe
core product of the car.

We're getting -- the whole world of access to
information in vehicles, for exanple, is exploding in
di fferent ways, and sonme of it involves the use of
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human i ntervention to make it work. So, | think there
are informati on systenms that are going to be
i ncorporated in and sold as a part of a | arge product
that still retain enough separate identity, like atire
-- 1 mean, that's the ol d-fashioned exanple, the tires,
sonme of the other conponents that retain their identity
even at the consuner level | think can and probably
shoul d be treated as subject to different regines.

But this is the issue | think on which a
rul emaki ng could help, to define the core and periphery
or to define the principles of what is the core and
what is the periphery on these products. You know, ny
current viewin the state | aw gane, Article 2 and UCI TA
are battering about scope, nmy current view in the state
|l aw gane is it ought to be the buyer's perception that
governs. |f the buyer perceives this as a unitary
product, it's a unitary product. |If it's sold as a
unitary product, it's a unitary product.

But if it is marketed in a way that the
ordi nary consumer can perceive that these are Firestone
tires or Goodyear tires and they are not M chelin
tires, and there's a separate warranty on those tires
as a product, that's enough in ny view to comunicate
to the ordinary consuner that this is a product that
can be characterized into sone of its conponents, but
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the test of when you can do that | think is a very
difficult one to draw. |'ve been trying to wite it
down for a year or so, sporadically | sit down at ny
conmputer and say I'mgoing to draft this definition of
enbedded software, and what | conme back to is the old
por nography test, | know it when | see it, but | can't
find a fornula that always works to say when it is an
i ndivisible thing and when it's a thing with parts.

MR. HILE: Here's another question fromthe
audi ence. This is for you, Professor Reitz.

Don't you distinguish between functional
software and informational content as in a book or an
e-book? Functionality involves determ native effects.

MR. REITZ: | think so. | think that questi on,
as | understand it, at |east, goes to what |'ve just
been saying. |If the information is inportant to the
functioning of a thing, if the thing can't function
wi thout it, then the two are not separable.

"1l tell you or I'Il confess to you where |
have struggled froman early concession in nmy own m nd
that | have not backed off fromyet clearly, | was
convinced early on in the UCI TA debates that the
desktop and the software could be treated -- could be
unbundl ed, that the things you load into a conputer are
different fromthe conmputer. | kind of bought that.
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Then | realized that that conputer, wthout
sone information system is absolutely worthless. You
have got to have sone information in the -- and the
thing, the clear thing, that keyboard and that nonitor
and the rest of the gadgetry is worthless except as a
ni ce paperwei ght, not even a nice paperweight, is
wort hl ess wi thout sonme kind of information systemthat
wll make it work, the operating system

The second problem of course, there's a | ot of
stuff that's being routinely | oaded into those
conmputers now that are not essential to the operation
of the conmputer. \When | |ook at what Dell and Gateway
are doing in their marketplace and the way they're
working with software providers, they're | oading an
i ncredi bl e anount of software into conmputers, selling
it for a single price. You don't pay separately for
anything, a single price, and you get this conputer
plus all this other stuff, some of which is essenti al
to make the conputer work at all and some of which is
stuff to get on e-mail, Mcrosoft, Netscape and who's
going to have the browser, who's going to have the nost
vi si bl e browser on the screen when the conputer cones
up.

So, they're | oading software in there for lots
of reasons other than ordinary transfer of information.
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There is a lot of attenpt to control other marketing
processes that are going on. So, these conputers,
t hese things, these tangi ble things are comng with
|l ots of information, and |' m backing away from ny
noti on, and Dr. Koopman kind of this norning added to
my concern, that |I'mnot sure you can at this point
clearly separate the things which the major sellers of
conputers are loading in to their products that are not
totally essential to making it work at all.

MR. HILE: So, that would be -- in that
i nstance, would the software that makes the conputer
run, would that be covered in a Magnuson- Moss warranty?

MR. REITZ: | would think so. | would think
So.

Where this conmes up in another way, mnuch
outsi de of the consunmer marketplace, there' s a huge
anount of industrial equipnment, robot, robotic stuff
that is now being sold, and it's not Magnuson- Moss, not
consumer products, but it's got the sanme | egal problem
Wt hout the information base to nake that equi pnent
wor k, that equipnent is worthless, cannot be used, and
| know it's not the consumer protection issue, but it's
to me the sanme intellectual problem of how do you
deci de when you can unbundle the information fromthe
t angi bl e, physical, alum num plastic, steel, glass
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that is the product?

MR. HILE: Here's another one that picks up on
your concept that the buyer's perception governs.

If the buyer's perception governs, then isn't
this a blurry distinction since the maker of the
conmponent could change the buyer's perception? The
exanple is Intel Inside, which advertises its
processor. Whuld you say the Intel processor is a
separate conponent?

MR. REI TZ: In a consuner product, no. | think
the -- I"mnot sure what the Intel strategy is,
obviously a major part of it is to sell their products

to the manufacturers of the conmputers to use their

chips, but -- and like a |lot of other manufacturers --
conponent suppliers, they are -- Dupont sells a |lot of
cloth that it has -- textile stuff that it's invented,

and the end user of manufactured goods frequently says

it uses -- sone Dupont product is being used in the
goods.

| don't think that makes the -- does anything
to divide the product. The product is still a sofa

with a certain kind of cover on it, and it either does
or it does not resist stain or fire or whatever it's
supposed to do.
The Intel -- you know, | think the Intel thing
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is a marketing thing, not an attenpt to separate the
chip fromthe rest of the product.

MR. HILE: Here's another one that goes back to
your view that software is a not a tangi ble product.

It says, since copyright |aw requires
expression of an idea that is fixed in a tangible
medium wouldn't it be fair to say that if the software
or conputer information is eligible for copyright, it
Is eligible for regul ati on under Magnuson- Moss because
it's tangible?

MR. REITZ: | thought the debate was over on
whet her software could be copyrighted. | think it can
be both copyrighted and patented, and | don't know
whet her you know, but you can |license a patent as wel
as license a copyright. So, whether you call it a
patent or a copyright doesn't matter.

It is not ny feeling -- intellectual property
is not ny field, but |I have accepted the notion that if
you have a certain kind of product, information
products, you can get a copyright on it or perhaps a
patent on it. It's also clear, as in some of the
dat abase cases that have been |itigated, that unless
the information is original, you cannot get a copyright
on it. There's -- and we heard di scussion this norning
about the database providers dealing in information
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t hat cannot be copyrighted, or at |east sonebody el se
wasn't copyrighting, marketing that database and
controlling that market by contract, but | have no
doubt in ny own mnd that software can be copyri ghted
and in many instances patented as well.

MR. HILE: You point out several | think good
reasons why there's sone roomto doubt whether
Magnuson- Moss covers software, because it's not -- may
or may not be a tangible property, and it may or may
not be a sale. So, let's put aside those obstacles and
| ook at the point of Magnuson-Mss, which is to
preserve a consuner's right to a renmedy in the event
sonet hi ng goes wrong, or nunber two, to make sure that
the consunmer knows that before it becomes commtted.

Do you favor sone regine |like that that woul d
fit the software context better than Magnuson- Moss
does? In other words, do you think the concepts, the
under |l yi ng concepts and concerns of Magnuson- Moss
transfer?

MR. REITZ: | have, you know, enjoyed the
argunent that's been made, and it's not been nade this
norning, at least | didn't hear it this norning, but it
has been made in sone of the witten subm ssions to the
Commi ssion that somehow i nformation is different from
t hings and that because of some inherent characteristic
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about information, quality is not controllable, you
cannot have assurances of quality.

I find that argunent unpersuasive in the
extrenme. | see absolutely no reason to differentiate
the ability of a purveyor of goods, ol d-fashioned
goods, from a purveyor of information from providing
sui tabl e assurances to the custoners that there is a
basic quality guarantee in the product.

The notion early on in custom desi gned
I nformation systens, which were not conputer stuff, but
when sonme of the early conpanies were selling
busi ness-to-busi ness transacti ons where they were
gi vi ng busi nesses a conputer systemto do what had been
done with green eye shade work, a |ot of those custom
desi gned systens turned out to be extrenely hard to
design, and many of themfailed, failed badly, wth
di sastrous results for the buyers.

That was unfortunate, but you can read a | ot of
goods cases where people say | will build for you an
oven that has never been built before to weld products
t hat have never been wel ded before. People enter into
t hose goods transacti ons where they are pushing the
envel ope of technology in the physical world, and they
make warranties, and sonetines the products fail and
the warranties are invoked.
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So, | see absolutely no reason in the abstract
to see information systenms or information products as
bei ng sonmehow properly outside the pale of any
assurance of quality, especially in the consuner goods,
which are likely to be mass produced and mass nar ket ed
rat her than custom zed.

Now, would I favor a legal reginme to intervene
in the market now? | certainly favor a legal regine to
enter into the market now on the enbedded software
question, and | think that urgently needs a sol ution.
s the marketplace out there on pure information
systenms somehow -- have they either divorced fromthe
goods or are sold in a nore or |ess pure information
way, do they need regulation? | think they probably
do.

Vhat worries nme not so nmuch as the |license or
all the stuff that was being tal ked about this norning,
about end use restrictions, how many people can use it,
what can be done with the product, what troubles ne
enornmously what the | awers are doing, not the
i nformation providers, in witing into these contracts,
what are called |license contracts, what | think of as a
abusi ve provisions dealing with what happens when the
product fails.

Now, those |l awyers are worried about two
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t hi ngs, one of which was not mentioned this norning
that | think ought to be considered. Any |awer for a
maj or provider of a product in the consuner world today
worries about class actions. Class actions are the
anat hema of providers. |It's the -- it is the vehicle
-- and Magnuson- Mbss, of course, has its failed class
action provisions, but class actions are a way in which
you can sonehow nake it possible that the dispute
resol ution system can be bal anced enough that the
peopl e who have bought sonet hing have enough at stake
to marshal the resources to go after those who have
provided them Class actions are going to be designed,
and there are problens al nost inevitably, but if I were
representing a provider of anything, | would worry
about class actions.

Now, one way to get rid of a class action
problemis to wite a mandatory arbitration clause into
the contract. There is no mandatory class action. So,
i f your buyers can never get to court, they can never
conmbine into a class action, and | think that's
abusi ve.

Sone of those terns have been put in, those
arbitration clauses, are outrageous. | nean, the ICC
clause that was in calling for arbitration under rules
where you have to pay $4,000 up front to even get into
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the arbitration system that's just unbelievable. |
can't believe anyone would put that into a consumner
transaction, but it was in. That's one form

The other is the concern that Don rightly
raised, | think, and that | hope the FTC will raise of
t he possible m smtch between the prom se and the
performance. Anybody who's going to market anything
would like to try to create the gleam the shine,
what ever is going to attract custoners, and --

MR. HILE: Sell the sizzle, not the steak?

MR. REITZ: Right. They are going to sell
sonething that is going to make it ook like this is
worth your money. If they sinultaneously wite
contracts in which you have no protection when it
fails, it is the classic problemwhich is what led to
Magnuson- Moss and all the other stuff to begin wth.
There's got to be I think a reasonable match between
the prom se and the performance, and, of course,
| awyers drafting docunents can very nmuch take away a
| ot of the possibility of renedies, including what
worries me nost in arbitration clauses, but they can
take away the -- they can disclaimthe remedi es or they
can say the -- if you alter the box, the warranty
expires, the old jokes about the 90-day car warranties,
which | thought were pretty funny, and they were being
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still sold in the 1960s, but that's what led to
regul ation.

Peopl e were putting into the market things,
they were attracting -- the marketing departnent was
attracting people with representations that were
grander than the reality, and if people don't stand
behind their products, there my be a need for
regul ation.

MR. CLIFFORD: Let nme nmake a comrent or two on
behal f of our absent coll eague David Rice, who | know
woul d be interested in answering this particul ar
question, and I think his response, and | concur, is
that if software is not covered by the Magnuson- Moss
Act, that doesn't |eave the Conm ssion w thout the
| egal authority to take action. They are not confined
by the terns of the Magnuson-Moss Act as |ong as they
have the general jurisdiction under the broad standards
of unfairness and deception, which operate even outside
of Magnuson-Moss to deal with matters such as
pretransacti on disclosure of material terms, and that
the Comm ssion in pursuit of those standards shoul d
al so be considering things |like the approach toward the
common currency achieved in the Truth in Lendi ng Act
for the annual percentage rate and the sort of weaker
cousin in the formof a full warranty that provides the
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benchmark in the Magnuson- Moss Act.

| thought of that this nmorning as Carol Kunze
was di scussing the transaction types that have existed
and are posted on the web with respect to open software
terms, that there are |icenses that are understood
within the community having standard terns that are
even referred to in the trade with acronyns.

Jean Braucher this norning nentioned the
possibility of trying to define transaction types and
even perhaps comng up with some m ni mal standards for
t hese kinds of contract situations that are anal ogous
but not controlled by the Magnuson-Moss Act, and | know
that's a strong interest of David's, and | thought it
appropriate to nention it.

MR. HILE: Thank you very nuch.

| think that we're going to break this now and
gi ve everybody a little bit |longer break than we had
originally thought. | think that there is sonme coffee
out in the | obby, and we will reconvene at 3:15.

Thank you very much, Professor Reitz and
Prof essor Clifford.

(Appl ause.)

(A brief recess was taken.)

MS. MAJOR: Ckay, let's get started.

This next panel is going to tal k about the
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concept of meaningful agreenments in the context of
conputer information transactions. |In other words,
when a consuner clicks on the "okay" button or the "I
accept" button or does not exercise a right of return
when they purchase software at the bricks and nortar
store, is this, in fact, neaningful assent?

Let me introduce our speakers, who |I'm
del i ghted have agreed to join us this afternoon.
First, to ny immediate right is David Johnson. David
Johnson is a partner at Wlner, Cutler & Pickering
where he focuses primarily on el ectronic comrerce
I ssues, including privacy, domain nanmes, internet
governance issues, jurisdiction, intellectual property,
taxation, electronic contracting, encryption,
def amati on and regulatory matters. M. Johnson has
publ i shed a nunmber of seminal articles in this area,
and we are delighted to have himw th us today.

To his right is Brian Dengler. Brian Dengler
is the vice president and associ ate general counsel of
America Online, and let me take a monment to thank
America Online, since he's sitting here with us, for
provi ding the coffee and pastries this norning, and
this afternoon, Business Software Alliance provided
t hose great cookies that are sitting out there, and
America Online provided the soda, and we thank them
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very nmuch.

M. Dengl er manages governnent and | egal
affairs for AOL subsidiary ConpuServe Interactive
Services and is also a key participant in AOL's
strategy in pronoting uniformlegislation for
el ectronic and online contracting. Thank you very nuch
for joining us today, M. Dengler.

Next we have Professor Kobayashi, who is a | aw
prof essor at George Mason University. Professor
Kobayashi received his Ph.D. in economcs fromthe
University of California at Los Angel es and has
previously served as an econom st at the Antitrust
Division of the U S. Departnent of Justice and as a
seni or econom st at the Federal Trade Conmmi ssion.

Thank you very nuch for being here today.

And finally, we have Professor Hillmn and
Prof essor Rachlinski, who are both from Cornell Law
School. Professor Hillman has aut hored six books and
over 40 articles and book reviews in the area of
contracts and commercial |aw, and Professor Rachlinski
has a Ph.D. in psychology and a | aw degree, both from
Stanford University, and he al so teaches at Cornell

So, with that, let's get started. Thank you
all so much for being here. W're delighted to have
you.
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M. Johnson?

MR. JOHNSON: Thank you, April.

I"'ma little bit nystified at the question
presented here, can consuners make neani ngf ul
agreenents in shrinkwap or clickwap transactions, but
my answer is yes, and | actually will get to an
expl anation of what | think the agreenent is really and
why it's neaningful, but | want to start by talking
about sonme issues that were discussed in the earlier
session and which are best summari zed by a question
raised by a quote that -- in The Legal Tinmes today by
you, and that is, why is software different froma
toaster or is software different froma toaster, and
think it's critical to this area to focus on exactly
why there is a difference, even between a smart toaster
and software as usually experienced in the online
envi ronnent .

A toaster operates on the toast in a pretty
uni formway, and it does so in a context that is pretty
predictable, and it at |east for the nost part it
doesn't deal with other pieces -- even if it's a snmart
toaster, it doesn't deal with other pieces of software.

The inherent nature of a program of a set of
bits, is that it interacts with other bits in ways that
are inherently very difficult to predict and in a
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context that may differ radically fromone situation to
another. Even if you were inmagining, for exanple, a
prel oaded web browser in a piece of hardware designed
only to browse the web, the likelihood is it would
interact with sonme Java script or sone other code
com ng down into the conputer in a way that the
provi der of the software would find very difficult to
predi ct and very expensive to ensure the end user's
experience or to provide some guarantee or warranty of
some kind as to quality.

And it really does cone back to the proposition
that the CDis not the song, and the song is not the
CD, and even though it's necessary to encode a piece of
software in a tangible nmedia of expression in order to
cl ai m copyright rights, the fact remains that the bits
only have utility and neaning in the world insofar as
they interact with other bits in a process, and a
process, unlike a product, has to be contracted about
in a context that takes into account the highly
unpredi ctabl e context in which it operates, the very
di fferent nmeanings that quality m ght have in that
cont ext .

We turn to whether there's a meani ngful
agreenment in a clickwap context. W can't say that
it's nmeaningful by virtue of individualized bargaining.
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The online services have to have uniformterns, and
sof tware suppliers have to insist on certain managenent
of the intellectual property rights, and there are many
ot her reasons. So, perhaps the question has to be
restated, is there a way to give consuners satisfactory
agreenents, if you will, or satisfactory consuner
experiences in the context of clickwap agreenents?

And | think there is, but it's not really
because of a detailed review of the ternms and
conditions in advance. Really the reality of the
mar ket pl ace is that the brandi ng associated with an
online space or a piece of software and the continuous,
repeating nature of the relationship between the
consunmer and the supplier of the software or online
data or online space is what provides the protection,
and it is required to do that because, again, of the
mar ket reality that every consumer is one click away
from anot her relationship and can easily | eave the
rel ati onship.

One way to think about this problemis in terns
of two different theories of what a contract is. |
nmean, if you think of it as a nmeeting of the m nds, and
there are other panelists who are nore expert on this
than I, then, of course, the |l ack of a negotiation, the
fact that no consuners ever read the ternms and
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conditions, would be troubling, but if you viewthe
terns and conditions as part of the product, then
you've cone to a very different question. | think it's
t he question that has to do with unconscionability or
fraud or deception, which is whether there are certain
ki nds of products that ought not to be allowed to be
offered in the marketpl ace.

Really, it's not a question | think of whether
sonet hing should be a license or a sale. W have heard
this norning many reasons why software has to be
di spensed by |license, but just if you focus on the
di fference between the CD and the song, between atons
and bits, it really doesn't make any sense to talk
about selling bits. What you're really doing is
granting the right to copy the bits in a context in
whi ch they interact with other bits in unpredictable
ways. So, it seenms to ne that the only way to think
about this problemis in terns of whether there are
certain kinds of products conceived as a conbi nati on of
bits and the terns and conditions under which they may
be used that ought not -- that are defective, that
ought not to be allowed to be offered for sale.

Just a couple of exanples in the online space,
| have to draw on nmy own personal experience in
starting an online systemfor |awers, and one of the
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probl ens we had there was we were creating a shared
space, obviously it had to have the sanme rules for
everybody, and because the end users were | awers, we
wanted to make sure that no one asserted a copyright to
t he postings they nade to the service that would
interfere with a key termof the online space, which is
t hat anybody could copy and use the material in the
group di scussion for other purposes.

So, we insisted as a non-negoti abl e adhesion
clause, clickwap, if you will, that every poster agree
that their words becane part of the collective work and
were avail able to be used by other nmenbers of the
group, but you really couldn't negotiate that. And on
the other hand, the satisfactory consunmer experience
came fromthe fact that if sonebody focused on that
provision and didn't like it, they were free to | eave
and go sonmewhere else. That's the reality of the
mar ket pl ace.

| think it's areal reality in ternms of the
exi stence of margi nal consumers for any given online
system or any given online software space who will get
excited and object to the terns and notice terns.
There's an exanple recently of an acquisition by a
| arge portal of a shared online conmunity in which in
the context of the acquisition there was sone | think
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uni ntentional alteration of the | anguage associ ated
with intellectual property rights in the postings,
which gave rise to what was really a political backl ash
on the part of that community. So, there are effective
constraints here.

Now, if you think of bits as really different
fromatonms and if you think of contract as part of the
product, as | said, | think the key question then
becomes unconscionability and what is a defective
product, and once you think about the question that
way, it becones clear that we want to show great
restraint in regulating what the m nimumterns and
condi tions can be, because it would be essentially
equi valent to try to set the m nimumterns and
conditions that nust apply to every conversation, that
bits are li ke conversations. They exist in a very
di verse environnent, they are uncontroll able, and
they're affected by the actions of third parties over
whom t he origi nator has no control.

If you take it issue by issue and ask yourself,
is there really some mnimumrule we want to insist
t hat everybody have, sonme nondi scl ai mabl e inplied
warranty or whatever, | think it becones clear it's a
very difficult thing to do. The anmount of risk to be
taken by each party, do we really want to prevent users
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from being prepared to take sonme risk with regard to
the inpact on their business if they run a piece of
software? | don't think so. Certainly the software
i ndustry could not very economcally provide software
if they were subjected to a requirenent to assure that
t hat program woul d operate in all contexts at all tinmes
in a way that prevented harm of very great variety and
types that m ght come to the users of a piece of
software in a conpl ex process.

The nature of the rights given up, it's very
clear that there are lots of tinmes when consuners want
to give up clains to property, intellectual property
rights, and even clainms to privacy rights if it is as a
condition for participating in certain kinds of online
systens. The right of a supplier to withdraw the
service or shut it down, again, | think we really would
|l ose a ot of value in the marketplace if we didn't
have suppliers who were allowed to make an offer of
service w thout stepping up to a very costly obligation
to assure continued availability of that service under
all circunstances.

Even the right, which is typical in our line of
contracts, to require the user to be bound by future
changes in terms and conditions it seens to nme i s an
area where al though superficially you m ght think the

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

197
contract is a contract, you ought to be able to insist
on having it remain the same, but in online environnent
and in software environnent is very dynamc, there is a
need to change the rul es under which people operate
fromtinme to tine, and as long as the user has the
ability to click away to a conpetitor, it seens to ne
that the contract remains neani ngful and, in fact, nore
valuable to the consuner if that kind of a flexibility
Is allowed.

Now, there may be sonme terns and agreenents
that are truly unconscionable and that essentially
produce a product that is defective, but where that
|l eads is the nore interesting question of how we deci de
when that's the case and who deci des when that's the
case, and | think it is troubling to contenplate the
exi stence of 50 different state | aws on that subject.

Arguably the group that clicked the clickwap
agreenment and didn't read it is the relevant group to
ask whether or not they're surprised and shocked to
find a particular termor condition in the agreenent,
and since we have the net to |ocate and ask that kind
of group what they think, | mght nake one random
suggestion, and that is as we do in the trademark area,
insist that a claimnt do a survey and find actual
evi dence of consunmer confusion, and maybe we shoul d
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explore the possibility of asking the people who
actually click the agreenent and who actually didn't
read it, as we all know, whether particular terns, if
they are thought to be inportant, which they are often
not, find them shocki ng and unconsci onabl e.

So, the neaningful agreenent that is, in fact,
bei ng entered into by the marketpl ace by everyone who
goes online these days is roughly the foll ow ng, that
' m betting that you'll make nme a happy custoner, and
|'"msatisfied that you can't use ny failure to read the
agreenent, which we both know I didn't read, as an
excuse to do sonething that nost people who click here
woul d find shocking and overreaching and therefore
render your product defective. And by the way, |'l]
insert you if you don't keep ne happy. That's the
meani ngf ul agreement that the shrinkwap and clickw ap
mar ket pl ace i s produci ng.

One thing that -- but it is clear to nme one
thing we don't need in the context of software is a
governnental body deciding in advance in specific terns
what it is the terns and conditions of software
i censes or online rules ought to be for many
addi ti onal reasons. Obviously if you think of this in
terms of traditional boxed software, aside fromthe
optical illusion of thinking that that turns software
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into a thing, tangible thing, which it doesn't do, you
mss the mgration in the market from software to
online places where groups are interacting, and the
nodel that we're noving to is one in which a community
of people share application service providers' services
or whatever, and in that context it's essential to
all ow the mgration of the marketplace to create new
ki nds of areas.

And | guess | had sone other thoughts about the
earlier things, but I think I'll stop there and say the
nost inportant thing to remenber in this context is the
di fference between atons and bits.

MS. MAJOR: Thank you very nuch for those
t hought ful coments.

Let nme just clarify my remarks, ny quote that
you referred to earlier, and I think we got a question
al so that relates to that. | think we can al
appreciate the inherent differences between a toaster
oven and a piece of conmputer software or conputer
information, interoperability features and so forth.
Does it make sense in those transactions, though, that
a consuner goes into these transactions with |ess
information than if they were buying a toaster? And
let me follow that up with a question fromthe
audi ence.
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Why is the unpredictability of the application
of software conceptually different than the
unpredictability of the application of an autonobil e?

MR. JOHNSON: Well, | think the nost inportant
reason i s that an autonobile viewed as an operating
physi cal product is self-contained to a degree that
software is not. Obviously the person who's selling
t he autonobil e doesn't say you won't have an autonobile
collision. The real anal ogy would be if sonebody was
I nsisting that your car be warrantied and never would
have a crash, because what's happeni ng when you run
software in the nodern context of the internet, at
| east, is that the particular string of bits that's
been supplied to you by the supplier is interacting
with [ots of other strings that are comng fromthird
parties, and so it's inpossible as a matter of theory
even to specify the circunstance in which it's supposed
to worKk.

MS. MAJOR: Here's another question, and then
we'll nmove on to our next panelist, because |I'm sure we
all have things to add to this.

Your contention that software is different
because software interacts with other software raises
two i ssues. Does all software have this interactive
function? Obviously I amdoubtful. Two, if multiple
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sof t ware packages or software and hardware are sold by
one supplier with an express or inplied prom se that
they are conpatible, what is the obligation?

MR. JOHNSON: The first | would answer by
saying | can imgi ne cases where the carburetor
software just sits in the carburetor and never has any
occasion to communi cate with anything else, and that
probably is a place to draw the line. This is
sonmet hing that m ght conceivably be the subject of the
warranty.

' msorry, the second question?

MS. MAJOR: Oh, I'"msorry.

If multiple software packages or software and
hardware are sold by one supplier --

MR. JOHNSON: Oh, there | think we go back to
the question of deception. | nean, if it's true that
sonebody makes a prom se that this will work with a
specified setup and it doesn't, then | think that is
arguably deceptive, and there is a recent case from
this building that woul d suggest thinking along those
lines. | don't think that's a difficult problem
Obvi ously nost originators of software are very careful
about what prom ses they nmake.

MS. MAJOR: And I'Il follow it up with one
final question, | know | just broke my prom se, |I'm
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sorry, whol esal e nodification

Are you trying to say that a toaster or
m crowave with a variety of preprogrammed capabilities
is any less functional than a software programthat
does printer -- or that does a printer or digital
canera interfacing with limted options?

MR. JOHNSON: Well, I'mnot sure | understand
t he question, but renenber, the overall question here
I's what should we insist on by way of detail ed
know edge by the consuner before they treat it as being
bound by an agreenent that's associated with a
software, and is it all right for the consuner
experience that the originator of the software dictate
the ternms and not negotiate about themand |imt the
intellectual property rights and maybe even insist on
some |imtations of use?

And | think the answer to that is sure, you can
imagine a little piece of software, very deep into a
chip and a piece of hardware, that ought to be treated
as part of the physical product, but to the extent
we're tal king about clickwap agreenents that are
i nvol ved in going into online spaces, downl oadi ng
i nvisibly software code that interacts with other
things on the internet, in that realm it seenms to ne
as a practical matter there is not only no alternative

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

203
to adhesion clickwap contracts, but there's |lots of
protection for the consumer, and as a practical
reality, it involves the ability to go to another
online space, and it involves the default or existing
| egal constraints on deception and unconscionability.

M5. MAJOR: Thank you, M. Johnson.

M. Dengler?

MR. DENGLER: Thank you very much. |
appreci ate the opportunity to participate in this
synposi um

First let me point out that Anmerica Online
Conpani es offer a variety of products and services that
can't sinply be lunped into one category, such as the
sane category as having, perhaps, software that's
contained on a CD that's wrapped in the box that's nade
avai l able for distribution in a retail setting.
Therefore, ny discussion is going to focus -- | nean,
the distribution of software on our end is really
incidental to the primary service of the America Online
Conpani es, which is distributing online services. So,
you know, one-size-fits-all doesn't apply in a
sof tware/i nformati on technol ogy setting.

My discussion is going to be nore pragmatic.
We are going to focus on our nore comon types of
transactions on the AOL Conpanies, and we urge the
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Comm ssion not to nake broad or hasty generalizations
about contract formation or warranties related to
conmputer information given the variety of information
products that are out there and how they're being
di stri but ed.

First, one of the unusual aspects of conmputer
information transaction is the way they're distributed.
There are so many different nodels that conputer
information is distributed that a sinple rule that may
apply perhaps in a shrinkwap box setting will totally
not work for a situation in an online setting |ike
ours.

For exanple, on AOL, needless to say, we do
start with software, like | said, it's just nerely
i ncidental to the actual product, which is online
access and online services and a variety of content,
and we have different ways of distributing that
software. You can get it by mail, sonetines you get
those little packages in the mail with the CD contai ned
init, or you can go to AOL.com s internet site or
ConpuServe. com and downl oad the software there, and
often, you know, the software is bundled on PCs. So,
you buy the PC and the software is already on there,
and obviously if you click on that and you want to set
up an account, you can. So, already we have three
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di fferent methods of distributing the software rel ated
to the sane product. So, to set sinple rules on
pretransaction disclosures in those kind of settings,
it doesn't apply in all three circunstances.

| submt this afternoon that we do offer our
consuner, even in those three distribution nodels that
| just nmentioned, we still offer consuners the ability
to make meani ngful decisions when they consider
subscribing to our service or whether they remain as
menmbers. As | will explain below, our nenbers do have
the opportunity to review the contract ternms before
they join the services, and they do it in the setting
in which they're able to see the terns quickly and
efficiently and able to register and get access to the
product in a realtime environment, which is what they
expect from us

| mean, our custonmers want to get online, and
they don't want to wait forever to set up a
relationship with AOL, and | submt that we're able to
give themthe opportunity to review terns and to be
able to do it in a quick and tinmely fashion.

In our registration process, obviously the
sof tware begins to extract, and one of the first things
we do is we begin with a screen that displays the what
| think are key ternms of the relationship that the
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member will ultimately have with us. In sone
circunstances, we offer -- in some of our pronotions,
we offer the nenber or potential nenber the ability to
try the service for a nonth without having to pay a
subscription fee. Obviously we disclose that. W
di scl ose the fact that if you keep going, that you need
-- or if you want to just keep it as a free service and
you're not interested in continuing on a subscription
basi s, that you, you know, you have the obligation to
di sconti nue your nenbership before the nonth is out.

Ot herwi se, we disclose that you'll start getting billed
on a nonthly basis, and it will continue going on on a
nont hly basis as set forth in that initial screen.

Next we go to the actual nenber agreenent,
whi ch sets forth some of the primary ternms of the
menber's relationship with ACL, and we do give themthe
opportunity to review our terns of service, and they
need to click through that before they really start to
set up a relationship with AOL. And if the consuner
says, no, | don't agree, they're out, and they're not
bound by anything, there is no relationship
established, and they're not billed.

The bi ggest advantage of this approach is that
it gives the consuners quick, efficient and econom c
access to online services. The registration and revi ew
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process is available in realtime, in which the --
whet her the potential menmber is in Baltinobre or in San
Diego. So, it's a great tool in having a mass market
product that's able to economcally provide an online
service to nost Anmericans and really an efficient neans
of distributing that kind of a national-based product.

M5. MAJOR: Could | quickly interrupt with a
guestion --

MR. DENGLER: Sure.

MS. MAJOR: -- and | don't know this, are the
terms of the click-through agreenents, are they
printable or savable by the consuners?

MR. DENGLER: You know, that's a good questi on.
| believe with the new version of the software, which
we announced a release of yesterday, | believe there
will be an inplenmentation of a print button --

MS. MAJOR: Okay.

MR. DENGLER: -- on those ternms. CObviously
there's perhaps a nore tedi ous approach in doing a
print screen approach, as well, but they are avail able
for review, and actually if you ever go back, you can
re-review the terns before you continue to nove forward
with the registration process.

MS. MAJOR: Ckay.

MR. DENGLER: | ndeed, our terns of service is a
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standard form agreenent, but we subnit it's to the
advant age of the consumer. We offer a private network
that is now shared by nore than 25 mllion users. Wth
so many people participating in this vast comunity,
it's inportant that we |lay some ground rules for
appropri ate behavi or and conduct on the service.

O herwi se, a few m screants could disrupt the benefits
and use our service -- could disrupt the benefits and
use of our service upon mllions of others and even

j eopardi ze our nenbers' safety.

Qur ground rules are spelled out in our termns
of service. W prohibit the obvious; nanely, don't
engage in illegal conduct, |ike pandering, child
por nogr aphy or hacking, but we also use the terns of
service to prohibit conduct that is disruptive to the
service itself and to our nenbers, such as using the
service for spamm ng, for just distributing content to
victim ze, harass, degrade or intimdate an individual
or group or for propagating hate speech. W prohibit
di sruption of the flow of conversation in chat roons
wi th vul gar | anguage, abusiveness and hitting the
return key a thousand tinmes so other people can't
participate in that chat room

It's amazing to see how quickly m schief can
occur on our service, and that's why it's inmportant we
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need uni form uncontested rules under our terns of
service to take swift action. These are matters,
therefore, in which consuners can benefit froma
standard form agreenent, and these are terns that nust
be consistent anmong all 25 mllion nenbers, or
ot herw se, needless to say, we would have nmayhem

| would equate such a process as havi ng sonmeone
over for Thanksgiving dinner, they are in a private
home, sure, there may be lively discussion, but you
woul d have a right to expect a guest to behave and a
right to ask that guest to leave if they becone
di sruptive.

Simlarly, we also provide nmenbers with key
assurances of safeguards, including commtnments about
their privacy and what steps we'll take to protect it.
Again, this is in our standard formterns of service.

Addi tionally, over and above what you will find
in other services, our ternms of service take great
steps in protecting the privacy of teenagers who may be
too old to be protected by the Child Online Privacy
Protection Act but too young to have unrestrained
exposure to the internet.

Agai n, these policies, which | believe are of
trenmendous benefit to consunmers, offer consistency to
all 25 mllion menbers and woul d be neani ngless if they
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only applied to sone of our users because of a
m sgui ded belief that standard terns should not be
perm tted.

Even in the setting where we have to rely on
standard terns to establish a relationship with our
menmbers, our nenbers still do have a variety of options
on the service. For exanple, we offer not one but
three different |ayers of parental controls that
parents can use to create a safer online environnent
for their children. That's a choice that each of the
25 mllion nenbers can do on the service.

Menmbers can al so make choices on marketing
preferences, opting out of receiving marketing by mail,
t el ephone and e-mail and so on based on their own
uni que preferences. Again, these choices are offered
in realtime and can be custom zed for each and every
menber. Therefore, while certain terns nust be
standard for the operation of a shared service, there
are choices that are available to consunmers even in a
mass mar ket environnment, and these are choices |
believe that are unique to nmy industry.

Let ne enphasi ze a point, nenbers do have the
ability to vote on their feet. There are nore than
5000 internet service providers on the U S., and a
di ssatisfied nenmber can quickly nove on to anot her
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alternative if they're not satisfied with the ISP they
currently have. So, we believe that consumers do have
choi ces.

As |long as consuners are fully informed of the
terms they are agreeing to and the choices they have
with respect to those agreenents, we believe the
current online environment allows for the creation of
meani ngf ul contracts between consuners and conpani es,
whi | e recogni zing the incredible diversity of
technol ogi es and busi ness nodels that high-tech offers.

Thanks.

MS. MAJOR: Thank you very nuch.

Pr of essor Kobayashi ?

MR. KOBAYASHI: Thank you.

My col |l eague Larry Ribstein and | started off
probably about six years ago | ooking at the uniform
| aws progress, including a general econom c anal ysis of
the National Conference of Conmm ssioners on Uniform
State Laws. This is when | first came to George Mason,
and | thought that I would do this project and it woul d
end, and here | amin the new mllenniumstill doing
it.

But as a part of this, we also | ooked at
specific NCCUSL proposals as well as |ooking at the
overall fornms of NCCUSL, and |ast summer we undert ook
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what | ooked like a very interesting proposal which
started off as UCC 2-B, but what was nore interesting
to us was the fact that it never becanme a part of the
Uni form Commerci al Code and it becanme a uniforml aw

What that nmeant to us based on our previous
research was that it's likely to get fewer adoptions
than if it were a part of the UCC in which the likely
out cone was the agreenent would be adopted by all 50
states, and that really is the major part of our
comrents, and that is that we think that that's -- that
that was a positive outconme in that our work has tried
to |l ook at the benefits of diverse state |aws, of
havi ng diverse state | aws, rather than proceeding on a
uni form nodel. So, a lot of our comments in our
earlier papers were to criticize NCCUSL, and al t hough
we don't | ook at this specifically, of course, this
woul d apply to federal |aw.

But one of the things that you m ss when you
have a uni form body pronul gating | aws or the Federal
Governnment promulgating laws is that you | ose the
benefits of experinmentation and variety that you would
get if states were on their own and came up with their
own solutions to these very difficult problens. |
nmean, there's very little agreenent on these issues,
and you can see that by the way the UCC 2-B project
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sort of fell apart, and when you have that, it's
i nconcei vabl e that a uniform | aw body or the FTC, to
the extent they | ook at this through the warranties
issue, is going to cone up with sonething that's not
basically cutting the baby in half. So, our argunent
is really to go slow with the uniform | aw maki ng,
whet her it is NCCUSL or whether it is the FTC

My colleague Larry Ribstein is going to be on
the panel tonorrow, and he is going to talk in nore
detail about these particular issues. | just want to
say a couple of things that -- M. Johnson stressed the
probl em of 50 different state | aws, and a | ot of our
comrent is about contractual choice of |aw, which, of
course, solves the problemin sonme sense, it -- you
know, the effect of enforcing that contractual choice
is toliterally enforce the terns of the contract, and
if you do choice of |aw on that |evel, you're not --
it's not anarchy or cyber-anarchy as they call it, but
you are within the bounds of sone state's law. If you
want UCI TA, you go to Maryland or Virginia, and | being
a Virginia consumer hope that Virginia isn't selling ny
ri ghts out.

But the second issue is it also is a good
solution to the one-size-fits-all problemin that, you
know, UCI TA and all of UCC npostly are background,
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default rules, and it's nostly left to the contracting
parties, except for those things which aren't foreseen
So, in one sense we would |ike, you know, to sinmply
recommend sonething, is that for the Conm ssion to
recogni ze, and | think as many people do, that this is
a very dynamc, diverse and new area and to go sl ow.

As opposed to the specific issue in this panel,
can consuners make nmeani ngful agreenents in shrinkw ap
or clickwap transactions, you know, | amlargely in
agreement with the first two speakers. | think they
can, and ny sort of take on it is fromeconomc
analysis. | think that to the extent you | ook at and
anal yze the argunments that have been put forward for
limting freedom of contract in these areas, they are
| ess convincing, maybe generally -- | nmean, there's
| ots of questions about what's different about
shri nkwrap and clickw ap and conputer transactions, and
| guess my answer is | don't know, but to the extent
there are, | think the area of conputer transactions is
one where you have |ots of informed consuners, and as
was said before, lots of choice and |lots of consuners
who can exercise that choice very easily.

And these three attributes | think nake it
likely that even if you have standard forms which
consuners are accepting w thout even reading, those
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fornms are not going to contain by and | arge
unconsci onable terns or terns that people pay for that
they don't want. Let nme give an exanple of two basic
argunents quickly that you see in the literature and
di scuss why as a matter of econom cs we don't think
that they're serious concerns in ternms of this setting.

One is, of course, there is no explicit
bar gai ni ng, and consunmers are taking things w thout
explicitly negotiating individually the terms. The one
thing, as long as the parties know the terns and if a
busi ness, AOL or whoever, tried to put in a term which
really reduced the value of the service to the
consuner, as |long as they know about it and as |long as
they had a conpetitive solution, that, of course, is
going to be priced in the contract. As long as it's
reflected in the price, then you wouldn't expect to see
a contract which cost the consuner nore than it
benefits the service, because AOL is not going to take
the hit in terms of the | ower demand for its product by
inserting this term

That, of course, is under a situation of
conpetition and informed consuners, and the other
question is, what happens when consuners -- there are
sonme consumers who are not informed or a | ot of
consuners, like me, who basically freeride and just
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don't bother to click on the "I agree" without reading
the terms? Why am | confortable doing that? 1It's
because the terns are not generated by the
i nfra-margi nal consuner, the uninfornmed consunmer. It
is that these services or businesses have to conpete
for the margi nal consumer. The marginal consunmer is
informed, and this is the result fromthe sem nal
article of Schwartz and W I | oughby.

As | ong as you have enough inforned consuners,
the informed consuners protect the uninforned
consuners. That is, when AOL conpetes for those people
on the margin who were | ooking for ternms and conpeting
on those terns and conpeting in price, to the extent
they can't discrimnate between those who read the
terms and people like me who don't, | get the benefit
-- by freeriding get the benefit of the conpetition
wi t hout actually having to be inforned.

VWhat would be the result of a rule which
actually -- a mandatory rule, whether it's federal or
of the states, which made people do this? | nean, it
really ainms right at the big benefits of the use of
internet in the consunmer market, that is, the whole
expl osi on has to be based on that you're reducing
transactions costs to the market, and it really doesn't
make any sense to try and put those back through some
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type of consunmer protection |aw.

To close, | want to say a few things about the
approach contained in UCITA. | nean, | think that it
-- we submtted our paper along with our short comment.
I think we are favorable in ternms of -- in allowing for
t he general enforcement with the assent of the buyer,
and as long as the terms contained in the clickwap or
shri nkwrap contracts don't contain unconsci onabl e or
agai nst public policy terms, | think we think it has
recogni zed and struck an appropriate bal ance between
the lines of market forces and contract rules.

The one thing we want to reiterate, and Larry
i's, of course, probably going to say the sanme thing
tomorrow, is our analysis does not view UCI TA as sort
of the final rule that we expect to see in all 50
states. | think we view UCI TA as nothing but a
first-generation nodel to be adopted by a few states,
and we expect and hope superior versions of state |aws
for computer transactions will replace UCITA in the
future.

VWhat we would not |ike to see, of course, is
this evolution towards better ternms and better versions
of contract rules for conputer information transactions
to be stopped by sone body at sone point with a
mandat ory uni form rul e.
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MS. MAJOR: Thank you.

Prof essor Hill man?

MR. HI LLMAN: Thanks very nuch to the FTC for
l'istening to us.

One of the things | think Bruce just said or
said in the mddle of his talk is there needs to be or
he thinks that maybe there ought to be a conparison of
paper contracting, standard form contracting on paper,
and electronically, and that's actually the project
that Jeff Rachlinski, ny colleague, and | are involved
in with a special enphasis on the psychol ogy invol ved
in contracting on paper and electronically. And | was
glad that April introduced Jeff as having a Ph.D. in
psychol ogy, which hopefully will nake what he has to
say nore credible. In fact, | was al so happy to see
t hat the speaker biographies refers to himas Dr.
Rachl i nski .

So, we want to answer the question asked of the
panel at the outset and then try to explain why can
consunmers make neani ngful agreements, and | think we
t ake "nmeani ngful agreements” to nean agreenents that
the | aw ought to enforce, and our answer is that, yes,
consunmers can make agreenents that the |aw should
enf orce; however, the electronic contracting -- and our
focus is over the internet -- creates a whole new set

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

219
of issues and simlarly creates possibilities for their
resolution. The electronic solutions are there to sone
of the problens.

We think there's a great value in really trying
to conpare paper standard form of contracting and
electronic. So, let me very briefly set up the doctor
here by saying -- by having you think about the two
paradignms. In the paper formcontracting, and it's
often in the literature, the car renter who has just
spent eight hours -- actually, Jeff just woke up at
4:00 this morning from-- in Ithaca, New York and
arrived here a little after 12: 00 because of fog
probl ems, and so think of himagetting to the airport
and -- the airport of his destination and wanting to
rent a car and waiting on the line at one of the car
rental services, tired, wanting to get out to his
destination, presented with a formthat has tons of

boi |l erpl ate perfected over the years by the car rental

service, and the -- Jeff thinks that -- probably that
all -- that the form-- the |egalese and the risks that
he's allocating will never cone to pass. He's pretty

confident through experience and thinking about the
times that he brought back the car w thout any problens
that nothing is going to go wrong.
He also thinks that the rental car service is a
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reput abl e one and will generally not put in outlandish
provi sions, and even if they did, the | aw woul dn't
enforce them So -- and he's got an agent who is
standi ng over himand |looks a little bit rushed, there
may be a line, the agent wants himto get out of there
as quickly as possible as well. So, Jeff or any car

renter decides that the cost of reading this |egal ese

is clearly outweighed -- clearly outweighs the benefits
of doing so, and in such a situation, | think there's a
caricature of a formprovider, like the car rental

service, there's a caricature that they're ready to

sei ze upon the consumer and will put in tons of
unconsci onabl e provisions. | don't think that's the
case.

On the other hand, there certainly is the
possibility in this situation where the consuner is not
reading the formfor sonme unscrupul ous form providers
to put in unreasonable terns.

In the paper world, the |law steps in and deal s
with this problem basically followi ng a vision of
LI ewel | yn way back when he drafted Article 2, and that
is that the | aw should create a presunption of assent
to any negotiated terns, which there are few, but also
to reasonable boilerplate in the contract, and
"reasonabl e" entails |ooking both at the substance and
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the present -- the formof presentation, the latter
maki ng sure that it's not conpletely hidden, fine print
and all of those kinds of problens.

This vision is applied in lots of foruns,
unconsci onability, reasonabl e expectations, specific
federal and state |l aw, supplenents with disclosure
requi rements and outlawi ng certain irrebuttably
presuned to be unfair ternms and cooling-off periods, as
well. So, there's a package of protections in the
paper worl d.

Now, let's think of the new internet world, and
| have lots of data here about how many househol ds have
conputers and how nmany are tuning in to the internet
world. I think I won't go into it all. I'll just say
obviously it's the comng thing, it's going to grow
bi gger and bi gger, and standard form contracting over
the internet is sonmething that people should be serious
about and | awmakers shoul d wonder about whether there
are needs for changes.

So, now we have got, instead of the harried
person at the -- waiting at the rental car -- at the
airport, we have a consuner at home, usually in the
evening, relaxing, surfing partially for the fun of it
and without time pressure. Maybe the hone page when
they turn on the conputer is Netscape or another
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service, and the conputer user clicks at the end of an
adverti sement about a novie that is on that screen, and
surprise, that |leads to a bookseller honme page. The
bookseller's name -- | won't nmention the bookseller's
nane.

The person | ooks at that hone page, starts
shoppi ng around, admres the speed in which he or she
can do the shopping. The design is well planned out on
the page, it's convenient. 1In short, the bookseller
has invested wisely in creating a nice web design that
sort of makes people want to purchase. So, our
purchaser does make sone purchases, supplies the credit
card information, an address and checks out.

Now, what we've characterized as an outlier
problemthat we're really not interested in, but this
actually exists, at the bottom of the hone page of this
booksel | er, not even on the screen when you first get
there, there could be a -- and there is -- a statenent,
"Conditions of Use,"” and if you -- nobody sees this,
but if they did and clicked on that at the bottom of
the screen, they'd get to the formcontract, and it
says if you visit or shop, you have accepted our terns,
and sone of the ternms, not surprisingly, are warranty
di sclainers and things |ike confidential arbitrations
in some far-off area.

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

223

That we call an outlier, because we don't think
that's the main problem We think current | aw handl es
that problem | don't think current |aw would enforce
t hose provisions sinmply because sonebody went to that
page and inadvertently they got to that page, as well,
and even under UCITA I think these terns woul d not be
enf orceabl e under the mani fest dissent with opportunity
to review standard.

So, we're interested in the harder case, |
t hi nk, where once the purchaser in the book context
clicks to purchase, a screen may appear with the first
portion of the contract, and it says "agree" at the
bottom of the page, and that gets you to the next page,
and finally at the end you have to click to "agree"”
again. Even in this situation we believe there's sone
questi on about neani ngful assent. After all, the
consunmer still thinks that the terns are not going to
affect himor her, this over-optimsmthat | was
describing in the car rental situation.

The consuner, notw thstanding that he or she is
home in the evening and has nore tinme, the consuner is
still by virtue of using the conputer and adm ring how
fast things can be done and how easy, is enanored of
t he speed and conveni ence and nmay be sort of
click-happy. So, inpatience rules the day even in that
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si tuation.

The consuner still doubts that he or she can
under stand the conplex | egal ese of the form contract
and so nore often than not probably clicks through the
agreenment without reading it, even though, again,
they're at home at night and have nore time. So, we
doubt whether there really are consunmers who can
freeride on other consuners who are really readi ng and
studying these forns. They sinply m ght not exist.

In addition, | think consuners aren't
conpari son shopping for terns for the very sane
reasons. They want to quickly make that purchase, and
they're having fun on the conputer doing so.

Now, those are the two paradi gns, and obviously
there are variations in both, but those are the ones
that we want to conpare, and Jeff is now going to
present our framework for analyzing these and for
det erm ni ng whether there ought to be new rules to
protect consunmers in internet contracting, whether
there should be | ess regulation or whether Llewellyn
had the presunption quite right even for the electronic
age.

MR. RACHLI NSKI: Thanks.

It's apparent frommy coll eague Bob's
description that the law in the paper world recognizes
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t hat consuners predictably, reliably and darn near
conpletely fail to read standard formterns. There are
three really good categories of reasons, if you think
about the paradigmthat Bob described, three good
categori es of reasons why consuners woul dn't do that.

First, it's perfectly rational not to, as
opposed to in the tinme you have available -- tinme is
valuable -- in the time you have available, it's not
likely to yield any benefits over relying on the
reputation of the conpany in the paper world certainly,
particularly since standard formcontracts w |l be
commonly given to you at a tinme when you're, in fact,
qui te busy, hurried, tired or have sonme other
I mpedi ment, meking tinme even nore val uabl e.

Second, beyond that, in fact, there are soci al
reasons, right? Attenpting to read in front of a form
provider's agent, attenpting to read the standard form
ternms signals to that agent that you believe that he's
either a crook or he works for a crook or soneone who

m ght be a crook, or worse, it signals that you' re an

attorney. Trying to read that will signal that you're
sone sort of weirdo outlier. | know, as an attorney
|'"ve done it, and indeed, people will roll their eyes

at you and such.
It al so, of course -- social reasons, the form
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provi der's agent nmay have devel oped a rapport with you,
not perhaps in the rental car context but in simlar
contexts, wherein he or she will hand you the
boi | erpl ate and say, here's what the | awers nmake us
gi ve you, or sone other nonfraudul ent but coercive way,
ri ght, whereby the person | ooks friendly and knows you
and gets you to sign it without getting you to read it.

But there's a third category of reasons, also,
that we're referring to nore or |ess as intrapersonal
cognitive reasons for not reading this, beyond sort of
rational cal cul ati on, beyond the social pressure, which
is that people really nmake decisions, especially when
they're under sonme time pressure, with rules of thunb
for deciding things, like that usually this works, so
it should be fine, and people are quite over-optimstic
about the endeavors they undert ake.

["1l just give you a couple exanpl es about the
over-optimsmthat nost people have. Eighty percent of
aut onobil e drivers say they're less likely to get into
an accident than the average driver. Eighty-seven
percent of federal magistrate judges say they are | ess
likely to be overturned on appeal than the average
federal magistrate judges. Ninety-six percent of
academ cs feel they are better teachers than average
t eachers, apparently Lake Webegone University. And
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the best is, of course, that 99 percent of engaged
coupl es about to be married believe they are |ess
l'i kely than the average couple to get divorced.

Now, there is w despread optim sm about the
activities one undertakes | eading one to underesti mate
radically, in fact, the likelihood that sonething bad
I's going to happen. So, when you think about the
l'i kel i hood of having to engage in an arbitration in
Seattl e, Washi ngton because you clicked on a website,
it probably does not cone to mnd that this is going to
be inmportant in any way.

Now, conpare this to these reasons on the
internet. Things change online, right? The rational
reasons are quite dimnished, as many peopl e have sai d.
You have nore search tinme avail able, you're not
hurri ed, search costs are |l ower, you don't have to go
to a different rental car counter to | ook for the other
terms, and reputation is easier to spread. So, fine,
that makes things a |little | ess enforceable or a little
nore enforceable, rather, so nore consuners are nore
apt to read it or we would blanme them for not doing so.

Secondly, the social reasons are gone, right?
You are not signaling anything to anybody by flipping
t hrough those terms. There is no one there. It's just
a conmputer, it doesn't care, so you are not signaling
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anything. So, the social reasons are quite dim nished,
no one i s pressuring you, but the cognitive reasons
remai n, the intrapersonal cognitive concerns. You're
still over-optimstic about it.

And al so, by the way, in the real world there
is a rule of thunb about signing your nane, that that's
quite inportant. That's usually a signal that the
| egal system has sent you that you, in fact, need to
sl ow down and think. Clicking, | agree it's not clear
that that has the same inplication for a consuner, that
It invokes the sanme rule of thunb about slow ng down.
| would say -- | would like to say that | know whet her
It has the sanme rule of thunb, but | don't know. |
don't think anyone el se does either, but it may, in
fact, be the case that that that's just as heuristic, |
agree it's okay, whereas signing your nane nmeans you
need to sl ow down.

More inportantly here also, that the form
provi der online has trenendous capacity to integrate
their disclaimers and warranties into their marketing
structure, as the bookseller has, and, in fact, a
fancy, el aborate, clever-Ilooking web page with very
bl andly phrased "terms of service" on the bottom nay
not -- may, in fact, lead the consumer not to be
interested in clicking on ternms of service, and indeed,
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even better than that, if you're a form provider on the
internet, you can collect as nuch data as you want on
whi ch consuners and what type of consunmers and what
per haps background material will |ead consuners to
either read or not read the terns of service.

So, if you're a form provider, in fact, collect
sone data. | have wonderful psychol ogi sts, graduate
students, friends, who will work cheaply to analyze it
for you, if you like, to decide what would induce a
consunmer to conpletely avoid reading terns of service
provi sions, and you can figure out which consumers wl|l
do it and what circunstances they won't do it, and for
various -- for reasons that the consuner may not even
be aware of and for reasons that you may not even be
aware of. All you have to know is that the background
is purple, they won't read the terns of service, as
opposed to green or blue or sonme such thing. You can
coll ect as nmuch data as you want on the internet, nakes
it very cheap.

Thus, although electronic commerce really
di m ni shes two of our key reasons for -- the |ost key
reason for failing to enforce standard formternms, the
rati onal reasons and the social forces, it doesn't have
-- which, by the way, thereby reduces our concern about
these terns online in the electronic format --
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el ectronic format, in fact, does very little to
di m nish the cognitive factors and, in fact,
exacerbates themor creates the opportunity to
exacerbate those sort of background characteristics,
stuff going on in your head that you don't even know
about to keep you away fromreading -- consuners away
fromreading standard form terns.

If you think about it, of course, it doesn't
matter how cheaply it is if you ook at a different
site if you believe the probability that these terns
will come to pass is absolutely zero, right? That's
the essence of over-optimsmin psychol ogy. You don't
bot her to search anywhere else, no matter, regardl ess
of the cost, so it underm nes both of the two factors.

But we do add that electronic contracting
presents an interesting neans of aneliorating sone of
these concerns, as well. Courts and regulators could
identify a standard nmet hod of presenting the inportant
standard formternms that they could nore or |ess assure
t hensel ves of that enough consuners would read it to
create this sort of reputational market that Professor
Kobayashi -- Dr. Kobayashi | would say, too -- is
concerned with.

In fact, one m ght suppose that the description
of AOL's terns -- in fact, | remenber setting up for
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AOL, the whole screen pops out at you, it does indicate
to you that you are going to pay after the first three
months if you fail to do anything about it. Courts and
regul ators could, in fact, identify that as a key way
of breaking through and signaling consunmers that this
I's somet hing you have to think about and of not -- and
if it were done in a fairly sort of standardi zed,
stylized way, that it would get around those concerns
that this is being built into the marketing in sone
way, whereas otherw se circunventing it, and, of
course, this standard thing popping up doesn't have any
social forces associated with it. So, it would be nuch
easier to take advantage of those sorts of things to
anel i orate many of the concerns that we have in the
paper world with standard form contracts.

In summary, | suppose what we're trying to
acconplish with this paper we're witing and the
comments we submitted is to create a framework for
assessing the differences between the paper world,
which is well known to the courts and well understood
and has a wel | -devel oped body of law, and the
el ectronic world, and indeed there are sone
di fferences, of course, as | said, the rational -- the
information costs in a sense are nuch |ower, but, in
fact, much of what the | aw has done already with
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enforceability of standard forns applies very well to
the internet.

M5. MAJOR: Thank you very nuch. Every single
one of these presentations was very informative and
hel pful. Let me just note, | think M. Dengler m ght
have to | eave early to catch a flight --

MR. DENGLER: No, I'mfine. |I'mfine, thank
you.

MS. MAJOR: Oh, okay. | was going to say, if
he gets up in the mddle of a question, that doesn't
mean he's offended or sonething.

MR. DENGLER: |'m running.

MS. MAJOR: |1'd like to just have each of you
talk a little bit nore about the concept of conpetition
in these non-negotiable contracts, and you have the
exampl e of a consuner wal king up to an ATM nmachi ne and,
you know, they're presented with the terns, and they're
told that they're going to be charged, you know, a $2
transaction fee, the fact that the consuner then
continues with that transaction, is that neani ngful
assent ?

Is that, you know, the fact that they don't
wal k away because you have no ot her MAC machi ne or ATM
machine in the vicinity offers a transaction with $1
transaction fee, do we really have nmeani ngful assent?
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And in that exanple, this is happening pretransaction,
this isn't happening post-transaction.

And, you know, an exanple perhaps in the
conmputer information industry m ght be clauses such as
mandat ory binding arbitration clauses. Wat type of
incentive exists for manufacturers, you know, to not
collude with one another and to extract nmandatory
bi nding arbitration clauses fromthese agreenents,
particularly when consuners really don't understand the
effects of mandatory binding arbitration, the | ack of
an ability for some type of collective action and so
forth?

MR. JOHNSON: Well, | think it's -- the key is
that online markets require you to build and preserve a
reputation in a way that geographically |ocal markets
do not, and strongly do. | nean, you really are facing
a whol e gl obal set of conpetitors for the nost part in
a way that was not previously the case.

I think conpetition policy is very inportant,
but I think it would be a real m stake to use any
particular failure of conpetition policy to mgrate
over to redo policy with regard to efficient
contracting and | owering transaction costs.

" msure others can give real world exanpl es of
-- but the one | gave earlier is the one that comes to
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mnd. | mean, if somebody actually tried online, in a
significant online marketplace of sone kind, to change
a termthat was significantly di sadvantageous and, you
know, enforce it by requiring sonmebody to go to a
physically renote | ocation to resolve a dispute as
opposed to an online dispute resolution service and so
forth, that would get known and witten up in the press
and people would avoid that brand, you know, and unl ess
it happens to be a brand associated with a product that
you have no opportunity to avoid, and that goes back
into certain well-known conpetition areas.

MS. MAJOR: But would you say that consuners --

MR. RACHLINSKI: VWhy is it on there, then? W
found that on a reputable marketer's site. W didn't
make that up. That's on soneone's site. Wiy is it
there if no one would do it?

MR. JOHNSON: Because the | awers who were
drafting that got carried away and the marketing people
win in these cases, | would argue. In fact --

MR. RACHLINSKI: Well, it underm nes the point
then, right? Soneone's done it. \What if they get
carried away when this becomes an actual l|itigated
i ssue?

MR. JOHNSON: Well, because the business side
controls the decision how to keep their custoners
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happy, and the reality in the online world is you get
your noney back if you' re unhappy. | mean, in fact,
sati sfaction guaranteed policies are all over the net,
and we can talk as | awers forever about what the
| anguage ought to say, but it doesn't have an inpact in
t he mar ket pl ace, because you're building a relationship
over the long termwth an online customer, and if you
don't build that relationship, you will be irrel evant
in the marketpl ace.

MS. MAJOR: Even if the consuners don't read
the --

MR. JOHNSON: Right, yeah, right.

MS. MAJOR: Professor Kobayashi, was there
sonet hing that you had to add?

MR. KOBAYASHI: Let nme see, there are really
two i ssues. One is, of course, | guess there can be
mar ket power, and, of course, if there is market power,
the ATMin the renote |ocation, then, you know, that is
probably not, again, a contract |aw issue, but the

ot her half of this agency, which would be an antitrust

i ssue.

MS. MAJOR: |Is there a point, though, where
mar ket intervention -- we see market intervention all
the time -- is necessary to ensure the bal ance of, you

know, the social benefits we recognize with efficiency
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and the fact that the cost of transactions m ght be
| essened with the standard contracts, but then the
soci al benefits that are given up, you know, such as
intell ectual property benefits or sonething |ike that,
is there a tinme when intervention is appropriate at

t hat point?

MR. KOBAYASHI: Well, | guess ny position is
yeah, | mean, you have state contract |aw which, of
course, is -- you know, nore -- there are sone

mandatory rul es but nostly default rules, but I nmean to
the extent courts are eviscerating contractual terns

because of unconscionability, | mean, that's all within
UCI TA. \Whether you want to go farther, it's not clear.

I think my basic point is that when you | ook at
what we're going to do in this new area, you basically
want to sort of stand back before you sort of uniform
-- make everything unified, and I think that to some
extent, you know, we're not saying that you don't need
sone regul ation on freedom of contract. |It's just that
our basic point is we think there's a way to do it
which isn't a uniformway.

I want to say sonething about the arbitration
clause. | nmean, the big part of our paper is, of
course, the choice of |law clause, which is -- | do want
to let Larry talk about this in the other forum but |
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mean arbitration, of course, is a choice of forum and
to sonme extent people choose it not just to sort of
hanmmer the consuner and arbitrate sonewhere just south
of the North Pole, but arbitration clauses are there
because a lot of tines you don't want to actually have
-- it's cheaper than actually going through some civil
litigation or it's cheaper than actually trying to
petition the FTC to get sonme consuner protection action
going. So, | nean, arbitration, you know, to the
extent it is a benefit to both sides is not necessarily
a bad thing.

MS. MAJOR: Do you think it's a bal anced
benefit to both sides? Do you think --

MR. KOBAYASHI: Well, | nean, once again,
think the econom c issue is whether or not both sides
or the terms reflect a -- that termand price within
the contract. |If it's not, then yeah, | mean -- but
the paradigmis not that firms inpose these contracts.
The firmin contracting is that if arbitration raises
the cost to the consumer and the consuner knows about
it, then that should be reflected in the price of the
contract.

One troubling thing I think that Professor
Hi Il man and Rachlinski's comrents | think touched on is
t hat what do you do when there's discrimnation? |
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mean, these conpanies get information on you and that
it's no longer a standard form | feel confortable
with standard forns, but what happens when they know --
| nmean, sonebody told nme that Amazon, when you buy a
| ot, they keep track, and then you get a different
price, and they didn't tell ne whether it's higher or

| ower, but | am now, you know, going on Amazon with ny

Net Zero account and ny GWJ account, and maybe |I'II| use
those three AOL things now, but -- just to disguise
nyself. | nmean, ny kids are buying a |lot of books now.

But | nmean standard fornms are nice because they
apply to everybody. There is some worryi ng when
there's price discrimnation or discrimnation on
terms, and | think that's common.

M5. MAJOR: | think there are recognized
efficiencies. | have to let M. Dengler speak. He has
been raising his hand patiently.

MR. DENGLER: | didn't want you to think I was
dodgi ng any questions since | don't have to run now,
but quite frankly, it still turns to market forces.

You tal k about the ATM machine. | was stuck at Dulles

Airport and realized a noth came out of mnmy pocket

rat her than some bills | thought | had to pay for a
cab. | went ahead and clicked through that $2 fee that
| had to pay because | needed the nmoney. | nean, |
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made the decision that the inportance of getting cab
fare was nore inportant than wei ghing whet her or not |
wanted to pay the $2.

In ternms of the arbitration situation, for
exanple, in a standard form | nmean, there is a market
force that affects the vendor. | nean, the vendor may
find that it is nore economcally efficient not only
for the vendor but for the benefit of the vendee to use
arbitration as a nean to allocate or as a nmean to
al l ocate costs and to control costs on sone sort of
di spute resolution process. So, the point is there's a
benefit there, basically the vendor making the decision
| amgoing to rely on arbitration in order to reduce
the risk of cost on disputes.

But on the flip side, there's still safety
valves | think in place if that provision goes too far,
and | think we're all famliar with the Gateway
deci sion, unfortunately |I already forgot the nanme of
the plaintiff, Bozeman or -- no, it wasn't H Il and it
wasn't Prosey -- Brower, that's it, thank you very
much, where there was an arbitration provision, but it
requi red the consunmer to pay $4,000 to file an
arbitration fee, and they automatically forfeited the
$2,000 no matter what, plus it was the English rule on
who woul d bear the cost depending on the outcone of the
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arbitration.

And it's funny, because the Court pointed out
that there was really nothing inherently wwong with
havi ng an arbitration provision, it's just the filing
fee was outrageous, and from an unconscionability -- |
don't think it was an unconscionability standpoint, I
think it was an unfairness test that that provision
just, although the concept was right, the approach was
wrong. So, | think the safety valves are still there.

MS. MAJOR: Ckay, let nme take a couple of
questions fromthe audience.

One question is you nentioned that there --
this is to David Johnson -- you nentioned that there
may be some terms that are truly unconsci onable. Under
what circunstances m ght a choice of law termbe truly
unconsci onabl e?

MR. JOHNSON: Well, 1 think the guidepost for
that is the Carnival Cruise case that says that if the
choice of law and the forumare effectively to defeat
the ability to get any redress, that that's not so -- |
mean, you could call that unconscionability. It's
really a condition under which choice of |aw and forum
shoul d be enforced. So, it's probably sonewhat
cont ext - specific.

Because we're dealing with the online
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mar ket pl ace here, | think we should | ook harder at
online dispute resolution systenms just because you know
it's easy to get there as conpared to traveling across
the country, and | very nuch liked the earlier remarks
about choosing a substantive standard from a set of
responsi ble state | aws, which does help to mtigate the
application of nmultiple differing rules.

M5. MAJOR: | have another question to Brian
Dengler and | think to David Johnson.

I f David Johnson is right that no internet
mer chant woul d i npose a renote forum for reputation
reasons, why does AOL still have 25 mllion customers?
AOL tried to enforce such a clause in California -- and

| can't read the rest of it.

MR. DENGLER: It's cost allocation. | nean,
let's be real frank. | mean, 25 mllion nmenbers, |
mean, quite frankly, if it's too -- for us to -- it's

the Carnival Cruise type approach, and the Carniva
Cruise type thinking that was involved with that, the
point being that it gets too expensive to litigate
every single issue in all corners of this country.

So, froma risk allocation standpoint,
obviously the term does indeed -- our terns of service
say that, you know, the forumis in a court in
Virginia, but | think that goes back to the safety
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valves that | believe are still in place in this
country. You have that decision, Mendoza, in
California where the Court felt that the consunmer woul d
not receive adequate protection under Virginia |laws and
kept the case in California, but then you have other
deci sions such as in Caspy -- | hope | pronounced that
nane correctly -- in New Jersey where the opposite
result came out, where the Court there enforced the
venue provision on the Mcrosoft Network agreenent.

MR. JOHNSON: | would like to just -- what |
said was that if you conmbined a remote forumw th an
unconscionable term | think the real -- the answer to
t he question of why AOL has lots of custoners is that
they -- A the way they treat their custonmers is viewed
as satisfactory to those custoners, and secondly,
anybody who is dissatisfied can just quit and go
sonepl ace else. So, there is really no worry about the
t heoretical possibility that they would -- you know,
that you would have to come to Virginia to sue them
You just quit and join another service if you don't
i ke what they're doing.

MS. MAJOR: Well, this question somewhat
follows up on that issue. The Gateway case that was
last litigated to try to uphold the ridicul ous
provi si on versus consuners, what do you make of this?
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And | assune this is getting to the point of what about
all of the consunmers who didn't contest the nmandatory
bi nding arbitration clauses and just either sat back,
saw how nuch the arbitration was going to cost and did
not hi ng. Was there neaningful assent in that type of
situation?

MR. JOHNSON: Are you asking the psychol ogi st?

M5. MAJOR: |'m asking anybody.

MR. DENGLER: We are kind of presupposing that
there's a dispute before they even get on the service,
and obviously | think, you know, the consunmer is nore
interested in the product rather than all the little
concerns that may arise if sonmething goes wwong in the
future, and I think that still -- it still circles back
to the market force type approach, is that, you know,
the real interest at the time is to get on the service,
it's based on reputation, it's based on the nunmber of
people that that service may have, which is kind of in
my view an indicia of the success of the service, and
again, | circle back that there are safety val ves when
terms go that far.

I know Gat eway di spensed rapidly with that type
of arbitration provision and as a reaction to not only
a court decision but the market forces, and quite
frankly, | think has come up with a very am cable
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arbitration proceeding now with the Nati onal

Arbitration Forum NAF -- | hope | pronounced t hat
correctly -- and has gone 180 degrees the other way and
came out with what | think is a very -- a very consuner

friendly approach to resolving dispute resol ution.

MR. RACHLI NSKI: Let ne say one thing about
that, that there are two things being said at the sane
time. One is consuners don't care about these cl auses,
which is exactly what we're saying, and two, sonmehow
reputation markets, even though consuners don't read
these, don't know about them don't care about them
somehow still work. Consuners have to do one or the
other for the reputation marks to actually function.
They have to care about it or it has to actually --

t hey have to actually know about it, and if they don't
know about it, then there's no possibility that the
reputation market will function perfectly.

Now, it will function well, it will solve a |ot
of problems, but it can't possibly function perfectly
in the world where no consuner is reading the standard
formterms, and, in fact, consuners don't particularly
care about these or don't think these things are going
to happen to them that that -- | mean, the two things
sort of underm ne each other, and I will say that
there's probably a | ot of heated agreenent here, in
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fact. In many ways, what we're saying is the courts
shoul dn't enforce the clause if it's unconsci onable, we
quite agree, but there is nothing special about the
el ectronic commerce aspect of this.

M5. MAJOR: | need to end this panel,
unfortunately we have gone over our tine, we only have
an hour left for the | ast panel of the day, but we are
going to post the questions online, and everybody wl |
have a chance to respond.

Thank you very much.

(Appl ause.)

(A brief recess was taken.)

MS. SCHWARTZ: Okay, we are fast approaching
the end of the day, and we have one | ast panel, and
it's going to be excellent, so | wanted to get started
and give themtheir full opportunity to speak

This panel is the first of two on the subject
of UCI TA, and al though the statute has conme up in the
-- throughout the day actually at various points, we
cone to this first panel on UCITA to focus nore
specifically on its background, the process by which it
was drafted and the prospects | think for adoption, and
we have an excel |l ent panel of speakers who have been
deeply involved in this area.

Qur first speaker is going to be Mary Jo
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Dively, who is with Klett, Rooney, Lieber & Schorling,
and she chairs her law firm s technol ogy | aw group, and
she has been involved deeply in the drafting of both
the Uniform El ectronic Transactions Act and UClI TA,
serving as the ABA adviser for the UCI TA statute. She
has a Power Point, which as you can see is getting put
in place right now.

Qur second speaker is Anelia Boss. She is
prof essor of |law at Tenple University. She is
certainly serving as the ALl nenber for the drafting
commttee to revise Articles 1 and 2 of the UCC, and
she served as the ALI nenber of the drafting conmttee
that was drafting the new Article 2-B, which was the
predecessor to UCI TA.

And finally, the third person on the panel is
St eve Sakanpt o- Wengel, who is the Assistant Attorney
General with the Consuner Protection Division of the
Maryl and Attorney General's Ofice, and | think nost of
you know, Maryland is the only state in which UCI TA has
been adopted and is now in effect.

So, with that, we will start with Mary Jo if
she is al nost ready to begin.

MS. DI VELY: Good afternoon.

Well, it's been long and | understand a very
stinulating day. It was for me. M flight was
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cancelled conmng in this nmorning, and then the | ast
flight that could get me in got ne here about 3:30, and
then the cabdriver took me to the Federal
Communi cati ons Conmm ssion instead of the FTC, so it's
been an interesting afternoon.

My job, as | understand it, on this panel is to
explain a little bit of the background of UCITA, what
its intentions were, how it was drafted, and then to
just briefly introduce what the warranties are that
UCI TA provides, and then | think Professor Boss and M.
Sakanot o- Wengel will deal with those in nore detail.

| am very pleased to be joined on the panel
today by Professor Boss who has one of the keenest
m nds |'ve ever encountered and is certainly soneone
with whom | have enjoyed a | ot of spirited debate about
UCI TA, and al so by M. Sakanoto-Wengel, who |I was
privileged to work with on the enactnment in Maryl and.
He provided a | ot of good upgrades, and we were pl eased
to work with him

["1l just start first by acknow edgi ng how I
became involved with UCITA. First, I"ma private
practice lawer. | have about 17 years experience in
representing licensors and |licensees in basically about
an equal nunber; started out nostly with |icensees, but
in recent years have cone to represent nore |icensors
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as the high-tech world has discovered Pittsburgh, where
I live.

Twel ve years ago, | becane involved with the
Anmerican Bar Association's Information Licensing
Comm ttee and through that becanme involved in the
initial debates about whether what was, you know, then
Article 2 being applied to software really nmade sense,
did Article 2 fit software transacti ons?

| participated in those debates, and basically
that commttee ultimtely recommended to the Nati onal
Conference of Comm ssioners on Uniform State Laws t hat
t hey needed to consider whether sonme upgrades and
changes to Article 2 would be appropriate to nmake it
nore appropriate for software transactions.

And once NCCUSL decided to take that up, a
drafting conmttee was formed. | was ultimtely asked
to serve as an ABA adviser to that drafting commttee
and so in that guise attended al nost all of the
drafting commttee neetings, and nmy role there was
really not to be a proponent or opponent of the effort
but just to sit back and be kind of a neutral observer
and adviser with the goal that we would get a | aw t hat
was cl ear and wor kabl e and woul d provi de the kind of
gui dance to practitioners who increasingly were
expected to understand this very conplex world of
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i censing but didn't have a | ot of background or a | ot
of hel p.

I ndeed, that's the reason | first turned to the
ABA comm ttee back in 1987, because no one in
Pittsburgh was doing this stuff, and | couldn't find
anyone to help nme, but yet | was expected to be
| earning this and understanding it.

The purpose of UCITA is really to set up a
uni form contracting reginme for licensors of
information, in a sense to provide a roadmap for
practitioners who may not be experienced in |icensing.
Now, has UCI TA succeeded by these standards? | think
that it has. No one, not even its strongest
supporters, would argue that UCITA is not a conplex and
chal | enging statute. | don't know how it could be
ot herwi se given the breadth of issues that it's
expected to cover.

Consi der the challenge if you were sitting in
t he shoes of the drafting commttee eight years ago, |
guess six years ago, of drafting a comrercial |aw that
had to educate the public and practitioners about an
area, software licensing, that is not wdely
understood, that nust fit within the intellectual
property laws that are promnul gated by the Federal
Governnent, that nust despite it's overarching status
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as a commercial |law take into account the mllions of
consunmers that would be affected by it and conme up with
a bal anced way to address them and finally, to provide
the kind of flexibility that's necessary not to stop
this freight train of growth that has been basically
driving our econony for the |ast eight years.

I think that at the end of the day UCI TA
probably didn't satisfy anybody fully who participated
in the drafting process. | think that probably stands
as kind of a tribute to the drafting commttee. They
managed to get | think enough conprom ses to get a w de
enough support for the law. It is a serious act, and
It requires study. | don't think that's a negative,
nor is it unprecedented in Anerican commercial |aw.

The Iaw on which it is based and particularly
upon which many of its policy choices are based and
which is widely considered to be the nost successful
comrercial law in American history, Article 2, today,
even after being in effect for nore than 40 years still
requires alnost a year's worth of classes in | aw school
before you can understand it or in order to be taught
properly. | wonder how many of us in the roomthat are
| awyers can renmenber scratching our heads when we first
were presented with the definition of goods and trying
to figure out, well, what does that really nean?
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I ndeed, | think many of the people who are
appearing on panels today and tonorrow nmake their
livings in part by teaching Article 2 to people. So,
clearly just because sonething requires study and
teachi ng does not nean that it will not be a successful
comrerci al | aw.

So, how did UCI TA begin and how was it enacted?
As | nmentioned before, its genesis was really this ABA
comm ttee recommendati on foll owed by a study from
NCCUSL, and essentially the conclusion that was reached
were that sales of goods were different fromlicenses
of software in a nunber of different ways and that this
was maeking it inpossible to achieve consistent,
predictable and fair results fromthe application of
Article 2 to software.

I ndeed, at the tinme there were already several
i nconsi stent decisions resulting fromthe Court's
attenpts to apply Article 2 to software. |In my own
jurisdiction, we had to deal with the Adventa- Uni sys
case. There were nunmerous contrary cases around the
country, and it was really a challenging time to be
drafting these kinds of contracts back in the late
1980s.

So, initially, NCCUSL began by putting this
under the rubric of Article 2, which was then, as nany
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of you probably know, also being revised, and that
revi sion continues today. Utimately, it just becanme
too conplex and for a nunber of reasons the software
contracting rules were pulled out and put into a
separate statute, and that becanme UCI TA

What's NCCUSL? | get this question a |ot when
| tal k about UCI TA, because it seens to be sonething
that only |l awers know about. NCCUSL is a nationa
body of comm ssioners that are appointed by the
governors of each state. The big rich states appoint
ei ght or ten comm ssioners; the smaller states or nore
thrifty states nmay appoint two or three conm ssioners.
Comm ssi oners are acaden cs, judges and practitioners,
ki nd of bal anced evenly anong those three groups, so
that you get a very nice bal ance of people who approach
these problens in varying ways.

The purpose is sinply to prepare uniform
| egislation to be adopted in all states where it's
appropriate for a state to adopt uniform | egislation,
and they take up a nunber of different topics every
year. Probably their nost fanous projects are the
Uni form Commerci al Code and nore recently the Uniform
El ectroni c Transactions Act.

So, how does NCCUSL go about drafting the |aw
once they decide to do it? Well, first they appoint a
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drafting committee. |In UCITA s case, they appointed a
drafting conmittee that was m xed of, again,
practitioners and academ cs, and then they appoint a
reporter, usually a | aw professor in the case of UCITA,
Prof essor Ray Nimmer fromthe University of Houston Law
School, who actually then wites the law. There are
advisers fromthe ABA who are appointed to advise the
drafting commttee, and then there is an open drafting
process over the nunmber of years that it takes to draft
the statute.

The UCI TA drafting conmttee net 18 tines over
six years, each neeting |asted for about two and a half
days, sonetines longer. This resulted in over 500
hours of aggregate neeting tinme. The chair of the
commttee, Connie Ring, who you will see on tonorrow s
UCI TA panel, was quite generous in granting al
interested parties anple tinme to present their views,
and they did, both orally and in witing between the
nmeeti ngs.

Al t hough the points of view differed w dely,
often it was ny observation that the process itself was
very much marked by civility and cooperation. Drafting
neetings were al so attended by a nunmber of observers,
many of whom were acconpani ed by counsel. The
observers included really everyone you m ght think
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woul d be interested in this kind of a statute. There
were representatives of industry trade groups, consuner
groups, the notion picture, publishing and recording
i ndustries, banks and other financial services groups,
aut onobi | e and i nsurance conpani es and a | arge numnber
of Fortune 500 |icensees.

Representatives of entities outside the
software industry actually equal ed or outnunbered at
many neetings the nunber of representatives of the
software industry who were there, and the typical
manner of proceeding at these neetings was that the
chai rman would nmerely sinply go around the room the
Act would be read line by line, section by section, and
Wi th every section the chair would go around the room
and he woul d ask anyone interested if they wanted to
make a comment.

So, it was a |ong process, but | think that the
comm ttee and the advisers and indeed everyone who
attended these neetings was quite well educated about
the varying issues that cone up in these types of
transacti ons.

In addition, | think it made it inpossible for
this process to be dom nated by any single group,
because there was sinply so nuch input by so nmany
people, and if you |look at the postings on the various
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websites, | think you'll see that UCI TA has a very
active life on the internet. You just type it in, and
you will get -- you will get the ganmut of comments from

we hate it to we love it.

There is a particular website that | think
tries to gather all of the coments, both pro and con,
that's ww. ucitaonline. It goes back to the very
begi nning of the drafting process, has every draft that
was considered, has all of the coments, et cetera, and
all -- alot of legal articles and the like, and it's
just a very useful site for those of you who are nore
interested in | earning about UCI TA.

I think that I ought to note that as nmuch as
any other group, consuners were very nuch represented
in the UCITA drafting process. A representative of the
consumer project on technol ogy attended nost of the
meetings and was, in fact, one of the npbst frequent
speakers at the neetings. The Consuners Union sent
representatives to many of the neetings and presented
at least six witten substantive subm ssions over the
course of the drafting, which was as many if not nore
t han any ot her group submtted.

These subm ssions contai ned requests for dozens
of changes. Sonme were nmjor; some were minor. All
were in my observation carefully considered by the
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drafting conmittee. Sone were adopted; some were not.
It's not surprising that not all were adopted, but I
think that many of the ones which were represented
val uabl e upgrades to the statute, such as correction of
errors online and the I|iKke.

It's also inportant to remenber that there were
many nenbers of the drafting commttee who presented
substantial and effective consuner anendnents, and many
of those were adopted, as well. So, now that we've
spent just a bit of tinme tal king about UCI TA's roots,
['"lIl spend the rest of the tinme just introducing what
the warranties are and then turn it over to Professor
Boss and M. Sakanot o-Wengel .

UCI TA warranties really have their roots in
Article 2. They are -- and -- anyway, they -- they
result froman Article 2 tradition, but with sort of an
added fill-up that they come froman industry that
typically has focused nore on effort than results, and
so you have to think about that blended tradition of
services usually focus on efforts, goods usually focus
on results when you | ook at the UCI TA warranti es and
t hi nk about whet her they're appropriate.

Implied warranties are, in fact, creatures of
UCC Article 2, would not otherw se exist in law, and in
states where Article 2 expressly does not apply to
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software, it's not |ikely that there would be any
statutory inplied warranties that would apply to
sof tware and information transactions. This becones
I nportant because with the ongoing revisions to Article
2, it is -- at least in the current drafting and what
I's expected to be the final draft, software is renpved
fromArticle 2, expressly renoved fromArticle 2, so
its warranties no | onger would apply.

UCI TA creates inplied warranties for conputer
information transactions and | think thereby provides a
good benefit for licensees who otherw se would have to
negotiate to get them The UCI TA warranties, however,
are tailored to the information contracting arena. |
don't have hours to spend parsing these. | invite you
to spend hours reading them

What are the inplied warranties? They are
really four new warranties. One, noninterference --
noni nfri ngement and noni nterference; two,

merchantability of a conputer program three,

i nformational content; and four, |icensee's purpose and
systemintegration. W wll just go through those
briefly.

As | said before, it's a -- again, we have to

remenber, a blending of the two traditions. Goods
focus on results; services focus on effort. Si nce the
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UCI TA subject matter has el enents of both, the warranty
structure reflects the conbined infl uence.

The noni nfringement warranty sinply says that
when a licensor provides information in the nornma
course of business, the |licensor has the duty to see
that no third-party claimof infringenent or
m sappropriation will affect the delivered information.
| think this is sonmething that nost of us as |icensees
woul d want to see, and if | did not have it under
UCI TA, | would go and negotiate for it separately, and,
in fact, nost of what | do as a |awer when |I'm
representing licensees is try to negotiate these kinds
of warranties.

As in Article 2, this warranty is not provided
in a transfer by a person other than a dealer in
information. The warranty covers the informtion when
it's delivered and as it's delivered. It doesn't
pertain to future events and uses such as subsequently
i ssued patents. And UCI TA al so expressly points out
that this warranty applies only in the U S. and other
countries that are expressly nentioned in the
agreenment, and | think that this is an inportant
gui depost for practitioners, because many times
practitioners don't stop to think about the worldw de
i mplications of infringement, and | think that this --
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it wuld be I think overreaching for a statute to say
that these warranties -- that this infringenent
warranty woul d apply worl dw de.

It's al nost inpossible, and those of you who
negoti ate these warranties daily know what | nmean.

It's al nost inpossible to get these kinds of warranties
wor |l dwi de, but it is usually possible to get themin
the countries where you want them and what UCI TA does
Is rem nd you to make sure that you have | ooked and
been careful and gotten them where you need them

The noninterference warranty says that all
licensors warrant that no act or om ssion of a |licensor
will result in athird party holding a claim(other
than infringenment), because that's covered by a
separate -- by the separate warranty, that interferes
with the enjoynment by the licensee of its interest.

The next warranty is the nmerchantability
warranty, which many of you should be famliar with
under Article 2, and it basically is intended to say
that it covers what your ordinary expectations would be
about the ordinary neaning in the ordinary transaction.
And this is what it says fromthe statute, to the end
user, the nmerchant |icenses or warrants that the
conputer programis fit for the ordinary purposes for
whi ch the prograns are used.
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If | advertise, if | say it's a word processing
program it better do word processing, not that it does
t he best word processing in the world, not that it has
all the bells and whistles of the |atest rel ease of
Word or WordPerfect, but that it is a basic word
processing program To the distributor, that the
program i s adequately packaged and | abel ed and that the
copies are within permtted ranges of even ki nd,
quantity and quality, and confornms to prom ses nmade on
the | abel, and that | think is |anguage that we are al
famliar with fromArticle 2.

A new warranty is the inplied warranty of
I nformational content, because this is sort of a new
creature under UCITA, which is the informationa
content subset. This inplied warranty says that a
merchant who in a special relationship or alliance with
a |licensee collects, conpiles, processes, provides or
transmts informational content warrants that there is
no i naccuracy caused by the nerchant's failure to

perform reasonabl e care.

You couldn't include all informational content,
such as what we call in UCITA published informational
content, would be -- which would be what you read in

t he newspaper, what you buy in a book, because that
sinply woul d have exposed publishers of that type of
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content to obligations and warranties that they have
hi storically never had to face under current |aw, and
that was felt to be way overreachi ng, but the feeling
was that Iimting this to the informational content
situation where you have a special relationship with an
alliance, the |licensee ought to get this warranty.

The third new warranty is the -- actually, the
fourth new warranty is the fitness for the |icensee's
pur pose and the systemintegration, really kind of two
different warranties in one section. This first says
that if a licensor at the tine the contract is made has
reason to know of any particul ar purpose for which the
conputer information is being acquired and that the
licensee is relying on the licensor, then there's an
implied warranty that the information is fit for that
purpose. This is something that | now routinely draft
into all my contracts when |I'mrepresenting |icensees,
because | want to nmake sure that | track this and that
we get the benefit of this.

And if it appears that the license -- but if it
appears the |licensor was to be paid whether the product
wor ked or not, then the warranty is that it won't not
work due to the licensor's |lack of reasonable effort,
which is slightly dimnished, but that again only comes
up when it appears that the |icensee bargained for
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t hat .

Now, fitness for the |icense's purpose is very
simlar to the Article 2 warranty. | think that it
resol ves sone diverse case | aw which reaches differing
results dependi ng on whet her the goods standard,
results, is used or whether the services standards,
efforts, is used.

The final inplied warranty is a system
I ntegration, and basically |I think this addresses kind
of a fear of |icensees and consuner buyers that somehow
what they buy will not be conpatible with what else
t hey have, and basically if you have a situation with
an integrator where the agreenent requires the |icensor
to provide or select a system consisting of conputer
programs and goods, hardware, et cetera, and the
| i censor has reason to know that the |icensee is
relying on the licensor's skill, then the inplied
warranty is the conponents that are provided or
selected will function as a system

Again, that's sonmething that | think nost
comercial |licensees would want to know. | tend to put
all of this language in ny contracts now.

For express warranties, UCITA basically foll ows
current Article 2. Express warranties are different
than inmplied warranties in that they tend to rest on
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t he negoti ated aspects of the deal, and they go nore to
the heart of the deal, thus it's nmuch nore difficult to
di sclaim

UCI TA generally adopts the basis of the bargain
test as is set forth in Article 2 with some m nor
tweaki ng. Basically if sonething goes to the basis of
the bargain, it's an express warranty; if it doesn't,
It'"s not. There's a lot of case |aw out there to
interpret this, and our feeling was to | eave that case
| aw unt ouched and allow it to continue to build.

UCI TA, like Article 2, sets up a careful
structure of how these warranties may be disclai ned.
Disclainers are treated differently for each one of the
five new warranties that | nmentioned. There's express
| anguage in the statute telling you what you need to do
to disclaimthem The expectation of that is that if
you're going to disclaimsuch a warranty, you need to
have | anguage in your contract that puts the other
party on notice that they're not getting this warranty,
so that if they want it, they can bargain for it.

I would just close, before I turn it over to
Prof essor Boss and M. Sakanoto-Wngel, to just say
ultimately I think UCITA will sell itself to you, and
it has to me over seven years of working on it, and
woul d just suggest that you look at it fromthe points
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of view of the varying constituencies, see if you think
t he comprom ses are appropriate, and we'll be happy to
t ake questi ons.

M5. SCHWARTZ: | think we will go directly to
Prof essor Boss, because we did get a little bit of a
| ate start, and | do have sone questions, but | think
"1l hold off on that.

M5. BOSS: As a commercial |awer, | guess |
should start with warranties and disclainmers. First,
earlier, Teresa Schwartz said this would be a great
panel, to the extent that any warranties were made,
they were made by her, and therefore, | can't be held
i able for the breach.

Second, with regard to disclainers, as Teresa
Schwartz nmentioned earlier, | was the American Law
Institute representative on the drafting commttee
during sonme critical times, but | amnot here on the
ALI's behal f, nor am | speaking on behalf of the ALI.
| am sinply here as soneone -- as having been requested
to cone.

Second, | becane involved in this project, like
Mary Jo, very early on in the American Bar Associ ation.
I ndeed, it canme out of a small ad hoc subcomm ttee that
| created and chaired 12-13 years ago, which ironically
was on the scope of Uniform Commercial Code. Now,

For The Record, Inc.

Wal dorf, Maryl and
(301) 870-8025



© 00 N o 0o A~ w N P

N NN N NN R P R R R R R R R R
oo b~ W N PP O © 00 N OO 00 M WwN B+, O

265
al t hough this came out of the ABA and | now chair the
busi ness | aw section of the ABA, ny comments, again,
are nmy comments alone, and they do not represent those
of the ABA.

It's very interesting when you | ook back at
hi story how people have different recoll ections of what
has gone, and | nust say that listening earlier to the
di scussi on about is there a difference between software
and goods brought back some of the discussions that we
had way, way before NCCUSL ever becane invol ved.

| say that it brought those nenories back. |
| ooked at sone of the responses fromcoments that were
filed in the context of the FTC, and it was very clear
that they fell into two canps, people who felt that
software was inherently different than goods and people
who felt that no, software and goods were the sane
t hi ng.

Well, as to both canmps, | think each group has
it only half right. The reality is that there are
simlarities and there are differences, and | think
that Mary Jo has adequately described the fact that
there is a great deal of overlap

I ndeed, if you | ook at UCITA, |arge portions of
UCI TA are based on the structure and on the provisions
of Article 2. In fact, historically, if you go back,
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again, as | nentioned, the proposal canme out of an ABA
comm ttee that was | ooking and struggling with scope
issues. | would hazard the suggestion that the scope
i ssues are still not settled as we speak, but it was
the recognition that Article 2 had been applied to
software, sonetinmes rightly but many tinmes wongly,
that gave rise to this effort.

When t he proposal was made to the Nati onal
Conference and it was studied, the ultimte decision
was to create a separate comm ttee on software
contract, but here's the irony. That separate
commttee, which was actually created in 1990 and | was
a menber of that comm ttee, never net. At the sane
time, there was a second committee to revise Article 2,
which did start neeting, and a decision was made to
conmbi ne the two commttees and to becone -- to conbine
the two conm ttees because of a recognition that many
of the issues were overl apping.

In the context of that combined commttee, the
scope issue raged. What was the best way to govern
software? And there were really three proposals that
were put forward during those discussions.

One was treat software under Article 2. | mnust
say there was no real adherence to that proposal. A
second was kick it out into a conpletely separate
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article, separate statute, sone -- separate sonething.
And then there was an internedi ate ground, which was
actually one that Ray Ninmer canme up with, the notion
of hub and spoke, again a recognition that there are
sonme very common principles that govern all kinds of
contracting and are common to both sales and |icenses,
common to both goods and software, and that it was
possible to articul ate those comon principles and then
have separate provisions dealing with areas where they
wer e separate.

The drafting commttee -- and this, by the way,
was from'91 until "95 -- | think fairly well had
deci ded that the hub and spoke principle was the
principle that would be pursued or at least it would be
its recomendation to pursue, but sonething happened on
the way to the forum and that sonething was that an
executive decision was made by the conference to spin
off the software discussions into a separate article
and not to entertain the hub and spoke position.

Now, there are, again, different recollections
of why those decisions were nade. One of the
articulations was that a hub and spoke principle, while
t heoretically sound, would require a great investnment
of time and energy in trying to figure out what goes
where. There is another view, and I'll say | am one of
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the -- am | finished? -- all right, is that the end?

| was about to say, what was the different view
of what transpired? It was very clear in the context
of the Article 2 discussions that there were sone huge
phi | osophi cal differences anong people who were on the
drafting commttees and who were attendi ng the neetings
and that there were differing views, for exanple, on
precisely the issues that are here in front of the FTC,
the extent to which freedom of contract should be given
free reign in such areas as adhesion contracts and
shrinkwrap licensing or the extent to which policing
and supervisory conditions should be put into those
articles.

There was a great deal of disagreenent, and
ironically I think that it was precisely that
di sagreenent that led to the splitting of the two
articles. [It's unfortunate.

As things transpired, there were attenpts
within the process to try and coordinate Articles 1 --
Articles 2 and Article 2-B, as it was then naned, and
to treat those provisions in a conparable manner. It
was very hard. | sat -- because | was also on the
Article 1 commttee, which was called the coordinating
commttee, | sat in on those discussions, and it really
was quite clear that there were drastically different
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views that were being held at this point by the very --
by the two different drafting commttees.

A bit nore history, at this stage, by the way,
we're dealing with Article 2-B, and at the tinme Article
2-B was being proposed as an anendnent to the Uniform
Commerci al Code. As many of you are aware, in April of
1999, there was a joint press statenent that was
rel eased by the National Conference of Conm ssioners
and by its partner, the American Law Institute. In
that press release, the Anerican Law Institute and the
Nat i onal Conference announced that the two
organi zati ons had decided that Article 2-B would not be
i ncluded within the Uniform Commercial Code.

The press rel ease sinply observed that there
was i nsufficient denonstration that we had reached a
state of -- a state where they could be conbined into
the Uniform Commercial Code wi thout fear of in sonme way
harm ng its everlasting nature. |'m paraphrasing, and
| apol ogi ze, because the exact words just flew out of
my mnd, but that was the articul ated rationale.

If you dig a little bit deeper and you go back
and you read the docunments, and again, these were
docunents that are posted on Carol's website that was
mentioned earlier, they're freely in circulation, you
will see a slightly additional set of facts emerging,
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and that is that the differences that | nentioned that
exi sted anmong the drafting conmttees to these two
different projects were to sone extent al so being
replicated in differences between the two sponsoring
or gani zati ons.

Uni f orm Commercial Code is a product of both
the National Conference of Conm ssioners and the
American Law Institute. |In order for any revision of
the Uniform Commercial Code to go forward as a joint
project, both organizations nust approve that product.

Now, in the event that there is not approval,
one body is allowed to go ahead and propose it on its
own. That point, however, was never reached with
regard to Article 2-B.

The split-off of Article 2-B and Article 2
occurred in 1975, and it wasn't until January of 1976
that there was actually the first drafting commttee
nmeeti ng of what was then --

MS. DIVELY: '96. You're saying '76.

MS. BOSS: Wait a mnute, '96. |It's been a
| ong day.

It wasn't until 1996 that actually there was
the first neeting a separate Article 2-B drafting
commttee, and | want to point this out to you because,
you know, despite all of these discussions about how
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| engthy this process has been, in ny view, the
di scussions up until 1996 centered primarily about in
what format are we going to be treating these issues,
as a separate statute, in conjunction with 2, and there
was very little attention that was being paid to the
actual details of the statute.

| say that as a nenber of the drafting
commttees. | don't know what all was going on on
other fronts, but as a menber of the drafting
commttees, | know that the discussions up until 1996
revol ved around where we were going to treat it, not
what we were going to say.

Come 1996, of course, everything began to
change, and there was another evolution that happened.
The original proposal that went to the National
Conference and that was proposed in 1991 was a drafting
commttee on software contracting. By 1996, that had
conpl etely changed. The scope had broadened from
sof tware contracting into licensing of information, and
you had a great extension of what Article 2-B was
attenpting to do.

Now, that introduced a nunmber of uncertainties
into the project, a nunber of real difficulties that
the drafting conmttee, the reporters, the chair,
Connie Ring, who's in the back there, had to grapple
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wi th, but one of the -- one of the difficulties that
ended up emerging is that there were very, very
differing views that were being held about the drafts
t hat were produced, and as early as the Decenber 198 --
98 council nmeeting of the Anerican Law Institute, there
was sone skepticism being expressed about the --
actually it was before that, '97 council neeting of the
American Law Institute, that there were sone rea
concerns being expressed on the follow ng fronts.

One, on scope. There was a fear first that the
scope of the proposed Article 2-B was not well defined
and it was so broad and so all-enconpassing that it was
very difficult for the council to adequately understand
what was enconpassed within its reach. So, scope was a
very, very big issue.

Combined with that was a draft that had reached
a |l evel of conplexity that it became quite difficult
even for the people who knew the area to read and
understand it. Mary Jo issued a challenge, and I would
issue it to you, as well, which is read it and make up
your own minds. Sone people have found it quite
difficult to work its way through. A lot of the neat
is in the cooments, not in the statute. And it was
this difficulty in architecture and clarity which again
contributed to sonme of the concerns that were expressed
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by the council.

In addition, over a course of two years, a
number of concerns were raised on the floor of the
Anmerican Law Institute by its nenbers, including issues
that will be addressed tonorrow such as the
meani ngf ul ness of consent in the draft of Article 2-B,
t he post-transaction and pretransaction availability of
license ternms and the ability through adhesi on or mass
mar ket contracts to i npose what sone have been -- have
termed a contractual intellectual property scheme on
information that is in the public domain. | think
there's a -- these were a |ot of concerns.

Unfortunately, | think that Article 2-B in ny
m nd has sonme wonderful stuff in it, but here's what
happened: The |ack of consensus on sone of these
i ssues brought us to the spring of 1999, where the
deci sion was nmade to take Article 2-B' s provisions out
of the Uniform Commercial Code and propose it as a
separate statute. At this stage, the role of the
American Law Institute ended, as the Anmerican Law
Institute's role in this was because it was a UCC
project, and the National Conference proceeded on its
own.

It was al so at that stage that nmy invol venment
in this project, this particular project, ended. Sone
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of us were asked to continue. | regretfully resigned.
| felt that | had said ny piece at the time and that
the project should go its way as it did.

The reason |'ve been asked to cone here is to
give that historical perspective of what's happened and
totie it back in many regards to sonme of the issues
that are faced in the FTC right now. The FTC is
concerned about consuner protection. How does consuner
protection relate to UCITA? To me that's the issue
that you're going to be confronting.

You'll see that it's like Article 2 in a nunber
of ways, and Mary Jo is quite right. The primary one
inmy mind in this regard is that UCI TA was not drafted
as a consuner protection statute. It was drafted as a
statute that was ained at a wi despread environnent,

i ncluding a comrercial environnment.

In fact, UCITA itself recognizes that. It
recogni zes that it's not addressing consumer protection
when it specifically in its introductory provisions
says consumer protection lawis left in place, and |
want to underscore that, because UCI TA therefore does
recogni ze that there is an independent role for
consumer protection and that there are other
authorities, such as the FTC, who are responsible for
prorul gati ng consunmer protection provisions and that
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UCI TA was not intending to preenpt themin any way.

There's another reason that this is al
i nportant, and that is that the process and the
chall enges really facing the FTC at this stage is in ny
m nd very much |like the challenge and the process that
was facing the Article 2-B drafting conmttee, the
UCI TA drafting commttee, as it went forward, and that
I's how much of existing goods-based rules are properly
applicable to software? You have difference in subject
matter. Simlarly, how much of existing rules applying
to sales can be carried over to |licensing?

Okay, we may be changing the beast and we may
be changing the nmethod under which we're distributing
t hat beast, but that does not totally nean that it's
subject to different rules. | was thinking this
through the other day, and it's |like are there
di fference between nen and wonen? You know, if | were
to ask nmy kids, they'd say, well, duh, nom of course
there are differences between nen and wonen, but there
are many instances when we should all be treated the
sane. The question is trying to determ ne when and if
that's appropriate.

So, | hope this history of -- at |east ny
hi story, her story of UCITA, helps shed sonme |ight on
sone of the issues. | don't think that they are easy
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issues to resolve. | wish the FTC well. | think that
t he scope issue, as | nmentioned, is still a
controversial one. Even within the Article 2 process,
there has been an attenpt to define scope. It has been
t he one issue that has kept Article 2 fromreaching
final approval within the National Conference. W do
not yet have a final draft in front of the drafting
commttee in which there has been consensus reached.
Scope remains an issue. |It's what started the problem
It's still here, and | think that it's an issue that
the FTC has got to confront.

MS. SCHWARTZ: Can | just ask on that, is there
a chance that the scope of Article 2 will overlap with
UCl TA?

MS. DI VELY: Well, | could answer that because
| actually just spent the weekend working on a scope
i ssue for Article 2.

| think that the scope issue in Article 2, and
correct me if I'mwong, Any, but it revolves around
what's going to be done with what's called enmbedded
software, smart goods you may think of. | think there
is no quarrel with the decision that the vast bul k of
pure software |licenses are being taken out of Article
2. That's a decision that | think was reached ei ght
years ago.
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What has really held things up is trying to
figure out, you know, when is a refrigerator a
refrigerator and when is it a conputer that tells you
that it's tinme to order mlk? And | think that that's
the issue that's really holding up Article 2 as the
commttee westles with howthey will deal with smart
goods or enbedded software, if you're looking at it
fromthe UCI TA perspective, but ny understanding is
that that's in process of constructive resolution right
now and hopefully will be sonmething that's presented
wi thin the next two nonths.

MS. SCHWARTZ: | hope the drafters hear from
our speaker this norning about what's enbedded and
what's not and what's a conputer and what's software
and what's not.

Listen, we are really running out of time, so |

need to nove to Steve to tal k about what has happened

in Maryland, and then we'll have some tinme for
questi ons.
MR. SAKAMOTO-VENGEL: [|'ma relative newconer

to UCI TA conpared to the two veterans who are sitting

on the panel with ne, having becone involved as a

result first of a case involving 43 states that entered

into a settlenment with America Online, and M. Dengl er

is not here to defend his conpany, but at the tinme we
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had concerns that the fact that when you got a free
trial offer in the mail, it wasn't adequately disclosed
that you had to, A, use your what was at that tine 50
hours and is now 500 hours within a nonth, and not to
tal k about anybody who woul d be online 500 hours in a
nmont h, what it says for them but unless you
affirmatively cancel that you would becone a nmenber and
be billed, and we didn't think that those were
adequately disclosed, and as a result of that
settlement, we believe that is now being nore
adequately disclosed to consuners so they know what
t hey are doing when they sign up for their free trial
offer with Anerica Online.

It came to our attention that UCI TA was com ng
to fruition at NCCUSL, and a group of 25 attorneys
general sent a letter expressing concerns about the
i npact of NCCUSL -- of UCITA on consunmers and with
particul ar concern of what inpact it m ght have on
di scl osures such as those that m ght be required in the
America Online settlement. And so a letter was sent on
behal f of 25 state attorneys general asking that UCITA
not be adopt ed.

There have been a number of consumer
organi zations that have al ready expressed opposition at
the final version of UCITA that came out, and | m ght
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point out, | don't think that consunmer groups were the
ones who were originally saying that we needed a new
separate |law to deal with software transactions. |
bel i eve that nobst of the consunmer groups and state
attorneys general felt that there were existing
consunmer protection |laws out there that did adequately
protect consunmers who engage in software transactions.

And so we had -- it was a sinple letter, but on
t he whol e NCCUSL passed UCI TA anyway and recomrended
it, and |l ast session in the Maryland General Assenbly
UCI TA was introduced, and after many, nmany, nmany, many,
many hearings to try to first figure out what it said
and what it didn't say, Maryland is now the only state
in the United States where UCITA is, in fact, the | aw.

Now, the General Assenbly of Maryland did, in
fact, heed sonme of the concerns we raised, and they did
i nclude some consunmer protection | anguage that
addresses sone of the concerns, and one of the mjor
concerns that we did have was that despite the
intention of the |aw that consumer protection |aw would
continue to apply, as was pointed out, this is a very
conpl ex statute, and the | anguage in the statute may
have the either intentional or inadvertent result of
maki ng |l aws that currently apply not apply.

For exanple, Maryland's Consumer Protection Act
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deals in terns of protecting consuners in transactions
i nvol vi ng goods and services; however, under the
definitional |anguage of UCITA, it's nowtalking in
terms of licenses of conputer information transactions
and |icenses of conputer information transactions,
which is not necessarily clearly either a good or a
service, and therefore, it's possible that even though
the | aw expresses an intent that the Maryl and Consuner
Protection Act would continue to apply to these
transactions, that legally, it may not.

One of the things the Maryl and General Assenbly
did was clarify that yes, in fact, for purposes of
Maryl and' s Consunmer Protection Act, consumer
i nformation transactions are, in fact, covered.

One of the other concerns that we had, this was
in the area of warranties, is that Maryland is one of
the states where a consunmer transaction under Article 2
of the UCC, you cannot disclaiman inplied warranty,
and the version of UCITA that was introduced into the
Maryl and General Assenbly did not include a simlar
provi sion for conputer information transactions.
Fortunately, the General Assenbly decided that conputer
i nformation transactions should be simlarly treated
and provided that inplied warranties cannot be
di sclained in software |icenses, as well.
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The other -- and this is one area where we do
think that the rules should be the sane for, you know,
software as they are for any other product that you
woul d buy, and that is that any nmaterial facts be
di scl osed and di sclosed in a manner that consuners are
going to be made aware of them W don't think UCITA
does that either as proposed or as the Maryl and General
Assenbly ended up enacting it. As the previous panel
poi nted out, consuners are not likely to read the
i cense agreenents. Even if they have the interest in
doing so, it's very difficult to sit there and read
this on a conputer screen and understand what it says.

And there's nothing -- and the definitions of
conspi cuousness under UCI TA don't nmeke it so that the
material ternms will really be called to a consuner's
attention. There are ways that it could be done. You
coul d have separate click-ons for material terns or
ot herwi se hi ghlighting them however, UCITA contains a
nunmber of so-called safe harbors that if the software
i censor conplies with those, it will be deened
conspi cuous, whether or not anybody, in fact, notices
the term and we don't think that the safe harbors
i ncluded in UCI TA would provide for adequate
di scl osure.

So, we needless to say had a number of concerns
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about UCI TA. Sonme of them were addressed by the
Maryl and General Assenbly. It went into effect October
1st of this year, so we haven't had nuch experience
with howit is. | guess we are going to be the guinea
pig of how it does affect transactions. The final bil
t hat canme out was 90 pages long. |It's going to be
years in the courts, |I'msure, figuring out exactly
what it says and what it doesn't say and where it m ght
need to be adjusted, but that was pretty much our
perspective of it.

We wanted to try to nake sure first that it
didn't erode existing consumer protections, and
secondly, that to the extent that it could, that it
woul d provide consuners who do purchase software or
enter into an access contract with a conpany I|ike
Anmerica Online with adequate disclose what they are
getting thensel ves into.

MS. SCHWARTZ: Steve, if | could ask or see if
| can understand this, there is a provision, then, in
t he Maryland UCI TA that existing consumer protection
| aw applies to these transactions, which brings into
pl ay, then, requirenents of clear and conspicuous
di scl osures and so forth under case | aw and FTC --

m ni - FTC Act cases and so forth?
MR. SAKAMOTO- VENGEL: Right. We have an
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express cross-reference to the Maryl and Consuner
Protection Act, and the Maryl and Consuner Protection
Act al so expressly references conputer information
transacti ons.

M5. SCHWARTZ: And so to mesh these two, what
you're saying, it's going to take a while, case |aw
devel opnent and so forth.

Now, what -- the reaction, Mary Jo, what's your
reaction to that? 1Is that --

MS. DIVELY: Well, ny reaction is that's
actually exactly what was anticipated by UCI TA s
drafters. |If you take a |ook at the section of UCITA
which refers to the fact that it is expressly
deferential to existing state consuner protection | aws,
you'll see a legislative drafting note which rem nds
them -- because the committee thought it was this
i nportant, remnds legislatures to take a | ook at their
consunmer protection | aw, see whether any changes to it
are necessary to nmake sure that this material is
adequately covered. That's exactly what Maryl and did,
it's exactly what Virginia s | ooking at doing right
now, and | would expect it will become a part of state
UCI TA enactnent. So, | think the process worked
exactly as it was intended.

MS. SCHWARTZ: Okay. | have a nunber of
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questions here, many of which go to very specific
provi sions within UCI TA, and we nmay have nore tinme
tomorrow to get into that. | have a couple of
guesti ons here about the process.

One asks about the organi zations that were
participating in the early stages and whether they
continued -- the consumer organizations sort of
conti nued through this process or did they drop out at
sonme point?

MS. DIVELY: Well, there were -- I'mtrying to
remenber the later drafting commttee neetings. W
sense was that we were seeing -- |I'mthinking of the
peopl e who were there. M sense was that the people
fromthe Consuners Union were there up until the | ast
drafting commttee neeting. The person who is
representing the Consuners Project on Technol ogy
st opped attendi ng neetings about a year before the
statute was finished but continued submtting conents.
And that's ny recollection.

Do you have --

MS. BOSS: It's a difficult process to partake
in, and, in fact, the conference has been | ooking at
di fferent ways of getting adequate consuner
partici pation. There have been sone proposals made,
for exanple, about scheduling the nmeetings to encourage
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consumer participation

There were a handful who did continue to
partici pate but no nore than a handful at any neeting,
which | think is really unfortunate given that you are
tal ki ng about neetings that sonetines were over a
hundr ed peopl e.

MR. SAKAMOTO- VENGEL: | know that by the tine
the final product came out, there were a nunber of
consumer organi zations that were actively opposed to
UCI TA, including the Consumer Federation of Anerica, |
bel i eve Consunmers Uni on was opposed at the end. | know
that the Federal Trade Conm ssion had expressed
concerns about provisions of UCITA. So, by the tinme
the final product cane out, | believe the consuner
organi zati ons had determ ned this was not in any manner
a pro-consuner statute and sonething that consuners
shoul d be wary of, in fact.

MS. SCHWARTZ: | have two questions that are
somewhat interrelated here which has to do with the
devel opnent and growth of e-comrerce and the need for
UCl TA.

There was a speaker this norning, Carol Kunze,
who said that for the open source software to flourish,
there was a need to be able to disclaimwarranties, and
one of the question is will Maryland' s refusal to
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permt this have a negative inpact on free software.

MR. SAKAMOTO- VENGEL: Well, actually, the
Maryl and statute, even though it prohibits the
di scl ai mer of warranties in consumer software
transactions, does have an exenption to that for free
software, that is --

M5. KUNZE: But that's free according to the
price, not within the definition of free software
equi val ent to open source software.

MR. SAKAMOTO- VENGEL: Ri ght, but under the
warranty provisions, | nmean, basically what it's saying
is that it's supposed to work the way that it was
intended to work, and I think if somebody is --

MS. DI VELY: | have -- go ahead, I'msorry, |
didn't nean to interrupt you.

MR. SAKAMOTO- VENGEL: So, if sonmebody is, in
fact, selling sonebody el se a piece of software, then
that's coming with the inplied representation that it's
going to work the way it's supposed to work. If it is
a -- for exanple, a beta version or if it is sonething
that is clearly some type of experinmental or nmeant to
be, you know, nmeant to be nodified, then that's
supposed to work the way that either a beta programs
intending to work or that is something that was
intended to be nodified as intended to work. They
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woul d not be responsible for any nodifications that
were nmade. So, that's --

MS. DIVELY: | recall that we had this
di scussion in Maryland. This was quite a serious issue
in Maryl and, because as you can inmagine, it affects
many categories of software, and the issues that cone
up are rather conplex and | think cannot be dism ssed
lightly, and certainly this is an issue that my conme
up in other states and hopefully will be dealt with I
hope nore effectively, because |I'm concerned about
categories of software and what effect this may have in
Mar yl and.

| agree with your concerns, Carol, and | recal
speaking to you about them during the time of the
Maryl and enactnent. There are sone carve-outs in the
Maryl and statute which | think are useful, but software
is sonething that evolves, and the question is if you
have an after-market for old rel eases of software
shoul d those have the sane warranties as the new
rel eases? Should they be expected to work in the sanme
way? How is the consumer to know the difference?

| think it introduces a nunber of issues that
began to be dealt with in Maryland but probably need to
be parsed nore fully.

MS. SCHWARTZ: You know, given the depth of
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consunmer concern that's been expressed by organi zations
that have a famliarity with the statute and so forth,
are you concerned that consuners are going to |ose
confidence, that is, that this is going to sonehow
really have a negative inpact on e-commerce?

I n some ways, you know, the idea of consuner
acceptance of the selling nmethodol ogy and kind of a
sense of security about how they're going to be treated
and what the consequences are and so forth is really
fundanmental to the success of the marketpl ace.

MS. DI VELY: You're absolutely right. | wll
tell you ny own sense, is that UCI TA i nproves the | aw
for consuners in this area. Right now, there are none
of the protections that UCI TA provi des for consuners
anywhere else in the law. | think that many people
m sread the |law to believe that those protections do
exi st out there, and they sinply do not.

UCI TA provides a number of protections which
are beneficial. | think that state consuner |aws, as
t hey take up these issues, may, in fact, decide that
they would like to provide nore for consunmers, and
that's entirely appropriate.

| don't really see nmuch di m nishing consumers
confidence in electronic conmerce. It seenms to ne that
it's a run-away train, and what we're trying to do is
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put sone reasonable rules around it w thout stopping
that train.

M5. BOSS: | guess | have a slightly different
reaction. |If anything, it's in the eye of the
behol der, but | would actually turn the question
around. There was a period of time when there were no
inmplied warranties at all on the sale of goods, and
that didn't inpede the sale of goods. | think the real
question is not whether you're inpeding the sale but
whet her you're giving adequate protection to the people
after the sale is over. So, | would distinguish
bet ween the two issues.

MS. SCHWARTZ: Steve?

MR. SAKAMOTO- VENGEL:  Yeah, well, | guess it is
going to depend on what happens. |If you do start
pl anning a |lot of new provisions in |icense agreenents
that are anticonsumer and that cause problens for
consuners, yes, it will have a negative inpact. |If,
however, you know, the software |licensors are, you
know, nore responsible, which, you know, we assune they
will be, then, you know, we won't have negative i npact.

MS. SCHWARTZ: Okay, we're past the closing
time, and what |I'mgoing to do is save the specific
questions that were turned in about provisions of UCITA
and pass themon to tonmorrow s noderator for the first
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programin the norning.

Are there any announcenments about reconvening
tomorrow, anything that -- cone back here, we're going
to have coffee and pastries again?

MS. MAJOR: Yes, we are.

MS. SCHWARTZ: We will all be on tine to get a
pastry. 9:00 tonorrow, starting up with the second
panel on UCI TA.

(Appl ause.)

(Wher eupon, at 5:35 p.m, the conference was

adj ourned.)
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