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PROCEEDTINGS

MR. HUSEMAN: We want to go ahead and get
started this morning. Thank you all for arriving back
for day two.

Before we begin, I just want to make a few
housekeeping announcements. Remember, if you have a cell
phone or other device that beeps, make sure to turn it
off, please.

Remember that the exits are directly behind you
and then out towards the front where you came in.

Again, we would like to thank the companies who
have provided us refreshments this morning. Those
include AOL, AT&T Wireless, EarthLink, ePrivacy Group,
Microsoft, SpamCon Foundation, Words to the Wise and
Yahoo!.

Before we begin day two, I would like to
introduce Commissioner Mozelle Thompson, who will start
off the day by giving us introductory remarks.
Commissioner Thompson became a Commissioner at the FTC in
1997. He's Chairman of the OECD's Committee on Consumer
Policy, where he leads the United States delegation, and
during his time at the Commission, he has been very
involved in technology, privacy and other information

practices, including the issue of Spam, and he's done a
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great deal of important work in those areas.

And, Jjust specially, we would also like to
thank him from the perspective of putting on this forum.
He has provided us with a great deal of valuable advice
and input in making this event possible. So, we would
like to thank him in that regard as well.

I now introduce Commissioner Mozelle Thompson.

(Applause.)

COMMISSIONER THOMPSON: Good morning. Welcome
all of you, and for those of you from out of town,
welcome to allergy season in Washington.

I wanted to tell you how happy I am to see you
all here at the second day of the FTC's Spam Workshop.
As you know, my name is Mozelle Thompson, and I'm one of
the Commissioners here, and I hope that you -- first of
all, I think you should give yourselves a round of
applause, because -- for just being here, attending and
participating, because I think that in the future we'll
look back on these three days as one of the most
significant events, international events that deals with
the subject of Spam. So, I want to thank you all for
being here.

(Applause.)

COMMISSIONER THOMPSON: You know, one of the

principal purposes of having this workshop, in case it

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



© 0 N o o A~ W N PP

N NN N NN P R B R R PR R R
aa A W N B O O 00 N O 00 A W N —» O

4
wasn't that clear, is to provide the Commission with the
best and latest information about Spam and the problems
of unsolicited e-mail and that I hope all of you will
learn as much as I expect to learn from the events of
these three days.

Now, yesterday we attempted to define what Spam
is, other than the fact that it's a very popular meat out
in Hawaii, and I think that that definition was a diverse
definition that we heard yesterday when we start to
consider what types of communications we should put under
the title "Spam" and what benefits and problems they pose
for consumers, businesses and governments. We also heard
from experts about the mechanics of how Spam works.

Now, today we'll continue our work by
discussing the economics of Spam. I hope after this
morning, we will all become more knowledgeable about the
real costs of unsolicited commercial e-mail. And these
costs go well beyond the simple cost of sending a
message. They also include the costs of individuals
reading and disposing of unwanted e-mail and the cost of
carrying Spam on a network as well as potential lost
opportunities that would -- of bandwidth that could be
provided for perhaps more useful and important purposes.

We'll also talk about the market and

competitive forces that can affect the value we ascribe
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to Spam. In thinking about all these costs, however, I
ask that you also consider the larger costs to the
marketplace to the extent that unsolicited e-mail can
undermine consumer confidence and feed public distrust of
the internet.

Finally, we will finish today's sessions by
looking forward at best practices and the next frontier,
or what many would say is already the current frontier,
the wireless marketplace.

So, to assist in our discussion, I'm reminded
that this might be an illustration of the old adage what
the problem is depends on where you sit, and I'm sure
that our panelists today will give us a lot of insight as
to how we should think about Spam.

So, thank you very much for being here, and
without further delay, we have our panel.

(Applause.)

MR. FRANCOIS: Thank you, Commissioner
Thompson, for not only your remarks but for your efforts
in the FTC's work on Spam.

My name is Renard Francois. I'm a staff
attorney with the Division of Marketing Practices at the
Federal Trade Commission and also pitching in a little
bit with the Spam Forum. So, we have a distinguished

panel here, and as Commissioner Thompson said, we are
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going to talk about the costs and benefits of Spam, and
part of this panel, what we're going to do is talk about
dollars, but we're also going to expand the term of
"cost" to include the potential impact on e-mail
marketing and the potential impact on e-mail as a means
of communication, but we'll also include in the
definition of "cost" opportunity costs and loss to a
business' reputation that unsolicited e-mail may have.

One of the things that we recognized yesterday
was -- we focused on Spam and a lot of it on falsity and
people who intentionally manipulate systems to try and
maintain an illusion of anonymity, try and maintain
anonymity by falsifying where the e-mail is coming from,
but one of the things that we struggled with in our
conference call and the issues that we'd like to at least
be aware of throughout the panel is that it's not just
deceptive Spam that affects many of these panelists, and
it's not just deceptive Spam that affects e-mail as in
e-mail marketing and as a means of communication, but it
is the volume as well.

So, to some degree, I don't know if we are
going to get into a lot of distinctions between
legitimate bulk marketers and bulk marketers who engage
in deceptions and falsity.

One of the things that we want to start out
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with that I've sent all the panelists is Mail Shell, a
company who was kind enough to forward us a study that
they had done, and copies of the study are outside in the
back on the table, and I think there's also a
representative here who may answer any questions that you
may have about it, but they did a Spam Catcher Attitude
Survey, where they surveyed 9,000 -- approximately 9,321
individuals about their attitudes towards Spam, and out
of the 1,118 responses that they received, I think one of
the things that we'll start the conversation with is,
that leapt out at me, is that 8 percent of people that
use disposable e-mail addresses, which we presume are
somewhat tech-savvy and maybe not the everyday, average
consumer, but approximately 8 percent of them have
indicated in the study that they have made purchases
based on the Spam that they receive. And I just want to
throw that out to some of the panelists to see what their
responses and reactions are and probably direct it
specifically toward Mr. DiGuido, CEO of Bigfoot
Interactive, and Ms. Laura Betterly as well, and then
probably Laura Atkins.

MR. DiGUIDO: Thanks, Renard.

Just to make it very clear, the role of Bigfoot
Interactive in the marketplace today is we work with many

of the Fortune 2000 companies in the industry who are
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reputable providers of goods and services to the economy.

These are folks who are using e-mail marketing as one of
the ways in which they communicate to their target
audience and to their current customers, with their
information, with services that they find for us.

What's interesting about this study that 8
percent of folks actually purchase something via Spam is
if you think about the role of advertising in the U.S.
marketplace today, $228 billion spent annually in the
year 2003, forecasted, by marketers selling products to
customers, customers and/or prospects, the e-mail
marketing channel isn't just another channel of
distribution in terms of ways in which you can intersect
your product with a potential prospect.

When you think about the average newspaper or
the average television station or the average magazine,
while you're going through that publication or through
that television station, you're being inundated with all
types of commercial messages, and you're browsing. You
pick certain messages and you say that's of relevance to
me, and others that are not relevant to me. You take
action on those that are relevant, don't take any action
on those that are not.

The e-mail delivery channel is a similar

channel. So, it's not surprising that a percentage of
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folks who are browsing, using e-mail, have been exposed
to products and services that are of interest to them and
that they have actually taken those actions. It's
consistent with other media that are out there. So, as
much as we would like to say that, you know, everything
we receive from an advertising standpoint is something we
solicit, we are actually being targeted by marketers from
an advertising perspective based on our profile, based on
our interests and are exposed to advertising that
sometimes we're interested in and we do take action. So,
I think the e-mail channel is just indicative of that
type of behavior.

MR. FRANCOIS: And before we move on to Mrs.
Betterly, I just want to ask you a couple questions.

Is there any way to compare this response rate
to unsolicited e-mail and compare that to unsolicited
regular mail in terms of the percentage of people that
receive unsolicited mail in their mailboxes, how many
make purchases based on those unsolicited mails, compared
to the people who make purchases --

MR. DiGUIDO: 1It's really tough, Renard, to do
that, because where we spent most of our time with
reputable marketers is having those marketers understand
the profile of their potential prospect and trying to use

e-mail -- and this is where the distinction happens
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10
between e-mail and other broadcast type of media --
through the e-mail channel, the marketer is really given
the opportunity to establish a dialogue. There's an
exchange of information between that customer and/or
prospect over preferences, so marketers are getting much
more sophisticated in terms of learning more about what
their customers and/or prospects want. With that type of
information, they can be much more contextually relevant
using e-mail versus offline channels.

So, using Spamming, by whatever media we're
talking about, whether direct mail or newspapers or print
or television, in that general description, there's no
real data in terms of one versus the other.

MR. FRANCOIS: Okay. Also, you said that
marketing was or advertising was approximately a $228
billion business, and I was just wondering, was that
online advertising, advertising in general, and if it's
just advertising in general, how much of the $228 billion
is --

MR. DiGUIDO: Is e-mail?

MR. FRANCOIS: -- online versus -- and e-mail
versus pop-ups and stuff like that.

MR. DiGUIDO: $228 billion is the total
advertising marketplace. Today, the statistic we look

at, the e-mail business as a business, is projected by

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



© 0 N o o A~ W N PP

N NN N NN P R RBP R R PR R R
aa A W N B O O 00O N O o0 A W N —» O

11

2006 to be anywhere from a $6 to $8 billion piece of the
overall pie. So, if you think about e-mail as a
communications channel, it is a relatively small
percentage of the overall advertising dollars being used
in the marketplace today.

However, what's incredibly important I think.
I have been in the media business for 25 years and sold
print advertising, broadcast advertising and so on. This
is the fastest-growing channel in terms of consumer
acceptance. So, there is no doubt more people -- an
average of 2 million users per month going on the
internet, more and more as the behaviors change, as the
demographic profile of the audience change, more and more
gravitating to the e-mail and to the internet channel as
a primary channel of information exchange. So, it's
incredibly important. It's a relatively small percentage
right now of the overall advertising dollars but growing
very, very fast.

MR. FRANCOIS: Do you know roughly how much the
percentage has grown in the past year?

MR. DiGUIDO: 1In terms of advertising dollars?

MR. FRANCOIS: Yeah.

MR. DiGUIDO: 1It's probably doubled just in the
last year.

MR. FRANCOIS: Okay.
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MR. DiGUIDO: Again, amongst Fortune 2000 types
of companies.

MR. FRANCOIS: Mrs. Betterly, anything to add
about the study?

MS. BETTERLY: Well, I do want to just say, I'm
actually in agreement with Mr. DiGuido on all points, but
the one thing that really needs to be taken a look at is
that he works with Fortune 500 companies -- Fortune
2000 --

MR. DiGUIDO: No, Fortune 2000.

MS. BETTERLY: 2000, I'm sorry, I apologize,
and my clientele is actually more small entrepreneurial
kind of guys, and they don't have an advertising budget
for print or to be on TV or to get a billboard and so
forth, and a lot of these guys, we pass on very good
values to consumers. For example, I have a client who is
a manufacturer of PCs, and they don't have an advertising
budget of a Dell or a Compag or a Gateway, and they can
give a computer to a consumer, I mean, for $299.

It's kind of -- when you look at the dollars
that are spent, you -- the value of what you're going to
get as an e-mail marketer and going ahead and pushing it
that way i1s a lot less expensive than going the other
route. So, it actually has an entrance point for

entrepreneurs to see, does that product work, is it
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13
interesting to people? And I'm not talking about the
same offers that everybody sees, you know, lower your
mortgage, you know, things that are kind of customary and
everybody goes, oh, God, not another one of these.

We try to look for newer guys -- I mean, I
have another client who is on Social Security and has
written a book about billiards, and he supplements his
Social Security with a very small mailing once a month,
and he's pretty high maintenance, but we love him, and
you know, he gets 30 orders, and he makes, you know, an
extra $200 or $300, and that supplements his Social
Security. So, we're talking about real people being able
to market. ©Now, that guy could not buy an ad anywhere
else or be able to push to people.

MR. FRANCOIS: I want to backtrack for a second
and then I am going to return to you, Mrs. Betterly, and
forgive me if I get people confused, because we have two
Lauras and a Lisa, so -- and it's been a long night, so
I want to return to Al for a second and, you know, as we
all know, the economy has had a downturn, and I Jjust
wanted to get your perspective on what impact a slow
economy has had on the use of online advertising, and in
particular, the use of e-mail marketing.

MR. DiGUIDO: Yeah, I think just to carry on

the point there and to address yours, the appeal of

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



© 0 N o o A~ W N PP

N NN N NN P R RBP R R PR R R
aa A W N B O O 00O N O o0 A W N —» O

14
e-mail marketing has been the fact that the threshold,
the barrier that a marketer, whether it's a small to
mid-size company or a large company, can intersect
between a message and its audience is probably the lowest
threshold of any media out there. Not probably, is the
lowest threshold. So, for that small to mid-size company
to go out and run local spots on TV or radio or in print
is going to be cost-prohibitive.

What has really accelerated the growth of the
e-mail marketing business today is the fact that budgets
are tighter. There is not a company that we deal with in
the Fortune 500 or 2000 that is looking at larger budgets
this year to grow sales, acquire new customers and retain
their existing customers. Most of these companies are
faced with tighter budgets, smaller budgets, and being
asked to stimulate greater sales this year versus last
year. So, they are desperate to find much more
cost-effective and efficient ways to get their message in
front of the consumer.

What the beneficial part of the internet is,
just at this point, where their budgets are being
constrained, the Internet is exploding and providing them
a very cost-effective and efficient way to do
permission-based contextual messaging. So, during this

period of time, our business has actually grown, and the
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percentage of a reputable marketer's budget that is being
targeted to this area is growing exponentially.

MR. FRANCOIS: Let me return back to Mrs.
Betterly and ask you just a little more specifically
about your business and the type -- what you do for your
clients in terms of -- how much does it cost in terms
—-— how much does it cost for you to take the time to
craft an advertising campaign with a particular client?
How long does it take?

MS. BETTERLY: Well --

MR. FRANCOIS: Just some more specifics about
—-— about the cost structure.

MS. BETTERLY: -- I would say in general, to
actually put together a creative or an advertisement for
one of our clients, we don't charge a lot. We charge
$250, and we give them a couple of changes in that. We
give them a big questionnaire so that we get what they're
trying to achieve out of it and whatnot, and we spend
time.

Now, a lot of our clients will also do that
work themselves, but we provide that service, because a
lot of the guys that we're dealing with are new and
entering the marketplace, you know, for the first time.

I don't believe in price-gouging. I mean,

we're all -- you know, I'm trying to help guys like
For The Record, Inc.
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myself who are in business for themselves and trying to
grow. We don't also charge a lot either, I mean, in
conjunction -- of course, we make money with what we do,
but I would say depending, you know, on how targeted
we're going, because we can take our lists, which are,
you know, permission-based, and we can find, for example,
major markets like New York or Tampa, and we've done this
with several types of -- we find broadcasts for
entertainment or new shows and whatnot. I come out of
the music business, so I have a lot of contacts there.

For example, we've been able to -- with a
couple of pilots we've done with a few clubs, where we've
been able to pack the club that they have actually not
been turned away business, I mean closed for the night
because they are at capacity, and people seem to be
willing to get that kind of mail also, you know, telling
them about events, you know, we worked with an equestrian
event down in Florida, and they had their highest sales
in 31 years in business.

So, we're seeing what is successful and what's
not, and frankly, if I look at a campaign and I don't
think it's successful or I think it's too similar to
other things that are out there, I will turn down the
business, because that's not what we're looking to do, is

we want to keep people's permission, you know what I'm
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17
saying?

MR. FRANCOIS: Well, let me jump in and
interrupt you and ask you what do you consider to be a
successful ad campaign from the perspective of response
rates? I know a successful one ideally would be
everybody responds to it or everybody purchases the
product, but in reality, what is a response rate that you
consider to be a successful campaign?

MS. BETTERLY: Well, on these broadcasts, I've
actually had open-ups where people have looked at it as
high as 35 percent, which is very unreal, but because we
targeted and the people that were actually targeted
wanted to get this information, they looked at it.

We have done some where the response rate was
less than 1 percent, I mean, opening up, and that was not
successful. The big thing is to test it, you know, and
when you're talking about e-mail marketing and guys with
not a big budget, they don't spend for marketing surveys
and what are the buttons and what colors do people more
indicate to mean this for them and that for them. So,
sometimes it's actually reworking it several times to see
where the biggest response is.

You know, you'll send out a few and see what
that rate is, and you'll try another thing or another

idea several times until you get what works. You know,
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you do it a certain amount of times, and then you look at
it and you go, well, this is not the thing, but we try to
work along with everybody to see that we get that.

MR. FRANCOIS: And let me ask you, you
mentioned the fact that on one particular campaign you
had 35 percent open-ups. If you could explain what that
means and how you all are able to monitor whether the
e-mail has been opened up or not.

MS. BETTERLY: Well, first of all, we send --
well, first of all, the thing that people will see is
that it's from -- and it may be events in Tampa or, you
know, computer offers or whatever it is, so they kind of
get an idea of what it's about, and then there's a
subject line. Now, the subject line is relevant to
what's inside, and if the subject line has enough
information that makes people interested, they'll open
up. So, your first indicator of what's what -- and also
how good of a list you're dealing with, is the percentage
of people that open up.

Technically, in HTML, you can put in a pixel so
that every time someone opens up the mail, it will count
what it is. It's just -- it's part of the technology of
it.

The second statistic you have, because the goal

of an e-mail is actually to get somebody to a landing
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page, and the landing page is the thing that goes ahead
and lets the individual decide if this is something they
want to opt into -- want more information, want to
purchase or whatever it is -- and that's your second
percentage, is out of these guys that looked at what you
sent, how many wanted more information from those?

And those are -- and then thirdly, of course,
out of that, how many people converted to actually
buying, et cetera and so on? And by monitoring those
three statistics, you're able to tell if something is
viable or not.

MR. FRANCOIS: I know this may be very
difficult, and I didn't kind of put you on notice that I
might ask for this, but if you could give us in a general
sense -- you gave us the three classifications of
numbers that you look at, if you could give us in a
general sense, from your advertising campaigns, the
percentage of open-ups to the percentage that go to the
landing pages and then the percentage that actually
purchases.

MS. BETTERLY: I would say that it's very

probable, if we have a good campaign, to get anywhere

from 2 to 8 percent to open-up. Now, the actual
click-through itself really varies on the campaign. It
really does. Like I told you, my computer offer, every
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time I send it out, we end up selling 20 to 30 computers,
and that's a wonderful -- you know, that's a wonderful
campaign, and we're very happy with that.

But again, it's hard to say on that, and I'm
not trying to be nonresponsive. It's just such a large
variable.

MR. FRANCOIS: What in your campaigns do you
find have the largest response rates or the most
successful campaigns out of all that you advertise?

MS. BETTERLY: Things that are tech-related,
like software, the computers, and the thing I think that
actually does the best is the stuff related to
entertainment and what is going on entertainment-wise
within somebody's local neighborhood.

We did a promotion for a show that was being
aired on Much Music, and we were trying to see if we
could affect the Neilson ratings, and we did. Not much,
but we were able to see that there was a difference in
those target areas that we sent.

MR. FRANCOIS: And I also want to briefly --
go ahead.

MR. DiGUIDO: Are you mailing -- Laura, are
you mailing third-party opt-in on behalf of this
audience, right? You don't have your own -- these

aren't house files that you're mailing to?
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MS. BETTERLY: They're both.

MR. DiGUIDO: Okay. So, you're getting a
better -- are you getting better click-through on house
files versus third-party opt-in?

MS. BETTERLY: It depends. Like I said, the
stuff that's broadcast and informational on what's going
on seems to just blanketly do better, and -- because,
you know, like I said, we have proven that several times
at this point. Again, it just depends. I mean, we have
-— you know, our collection sites are more high-tech
oriented because I come out of that, so of course, my
high-tech type offers do better with them.

MR. FRANCOIS: Earlier -- previously you had
talked about tailoring your ad, and I just wanted to get
a sense of is that something that you do, a service that
you provide for your clients in terms of targeting --
I'm sorry, targeting, not tailoring, but targeting your
ad, but is that something that the clients walk in the
door with, we would like to advertise to these people, or
how is that done?

MS. BETTERLY: It's both. It's both. It
really just depends on the client. And again, there's
such a diverse range of what people need and want.

Right now, we're actually doing a survey in

Virginia for -- for a company that's actually a
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lobbyist, and they want to ask -- they are asking three
questions about what's going to affect the law, and they
want people's response to that, and that will probably go
out in the next week or two, and we will see what kind of
response we get to something like that.

But because of that, he only wanted the State

of Virginia, and the -- and this D.C. area, so that is
-- again, that's just one way we can select. We can also
select music lovers. I've also -- as I've told -- the

audience doesn't know, but I'm also the founder of an MP3
software company, and that particular list is very
responsive to very specific types of offers, musically
related and so forth.

MR. FRANCOIS: So, generally speaking, about
how much e-mail marketing materials do you send out on a
weekly basis?

MS. BETTERLY: It depends, again, how many
clients we have and what's going on. I would say on an
average, 2 to 4 million e-mails a day is probably what we
do. We've done more, and we've done less. It just
depends on what's going on.

MR. FRANCOIS: And do you have something --
like a -- do you have a benchmark, like a percentage per
million that you have to have a response rate for that is

a profitable percentage or a break-even percentage?
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MS. BETTERLY: Again, it depends on what the

deal is, and I -- again, I'm not trying to be
unresponsive. What we usually do is we charge per
million on -- if we're -- so that whatever I'm mailing

out, I'm going to make a certain amount, and we usually
will do that versus a commission on the product, and so
if we meet our threshold -- so, let's say it's like, you
know, X amount per million, up to a cap of let's say 3
million e-mails sent or this many orders, whichever comes
first, and then after we look at that and look at the
response rate and what the commission is, we decide if
we're going to run that further as a per acquisition or
continue to test with the client themselves.

MR. FRANCOIS: Well, client expectations, is
there any difference in terms of what you and your staff
considers to be a successful response rate versus what
clients walking in the door consider to be successful or
are shooting for?

MS. BETTERLY: Well, everybody who comes and
wants to market wants to sell as many of whatever it is
they're selling as possible, and they want to make a ton
of money and do very, very well. Now, is that always
realistic? ©No, but there's two things.

Is the customer looking to sell something or to

acquire a customer, because if you're talking about
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acquiring a customer, you might not actually make as much
money as you spent in the actual marketing itself, but
now you have captured a customer and somebody who you can
now target yourself and resell and upsell, et cetera and
so on, like in any other kind of marketing.

So, it really has more to do with the
customer's goal and what they're trying to do and what
they're trying to capture in the market. If it's a
one-time type of sale, like my friend who sells a book on
billiards, there's nothing else for him to sell to them.
So, he has to make money on that particular campaign.

But other guys who have a disposable product that
somebody will be buying again in three or four months and
they can keep in touch with them, then it's the cost of
the actual acquisition of the customer itself.

MR. FRANCOIS: Okay, Mr. DiGuido wanted to add
something.

MR. DiGUIDO: Yeah, I just think from the
perspective of the Fortune 1000 types of companies,
today, wherever we go, ROI is something that is top of
mind for all marketers that we talk to. So, in the years
gone by in the advertising business, there was a --
there could be an opportunity where you weren't as
tightly held in terms of accountability in terms of

dollars spent. Today, it's a significant issue.
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So, when marketers come to us, what they want
to do is use this medium in a new way to be much more
contextually relevant to that consumer and provide that
consumer specifically the type of information that they
need. I'll give you an example. We do a lot of work in
the publishing area, Washingtonpost.com is one of our
accounts. What they're trying to do in their newsletter
products and deliver appropriate content to their
audience, to their subscriber base. They realize that if
they understand more about the preferences of those
customers in terms of the types of editorial content they
want, they can deliver a much more contextually relevant
message.

When they do that, it becomes a much tighter
relationship between the content provider and the
audience and a much more fertile advertising environment
for the advertiser. So, when you talk about the overall
effectiveness of a campaign, the more that a marketer
understands about the preferences of their audience, they
can use the e-mail marketing platform as a way that they
can't use any other medium in terms of targeting and
relevancy.

So, our marketers will come back to us and say,
again, so this segment of my audience, we got this type

of open rate or this kind of click-through rate, and we
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can actually track, with the vendor's permission and the
customer's, all the way to a website, to a transaction.

So, the correlation between understanding the
audience, understanding what the preferences of that
audience are and delivering a relevant message provides a
high conversion rate.

MR. FRANCOIS: And finally, to return to Mrs.
Betterly, I just wanted to get a sense of, as you alluded
to in the beginning, that you work on behalf of small
companies, and you are not -- I just wanted to get a
sense of the size of your staff and how much it -- from
start-up to right now, how much you generally spend on
internet service provider connections, staff, Jjust to get
a sense of the -- how large -- I don't want to say how
large your operation is, but in terms of -- how
cost-effective it is to engage in e-mail marketing.

MS. BETTERLY: Well, I'm very lucky in many
different respects, because I have the background of
being a founder of PCDJ.com, and from there I actually
did a lot events in the dot com world. So, I already had
a very good contact list of individuals that I had
already had previous -- previously worked with and knew
me and knew I always did what I said and, you know, and
that was very, very helpful.

I saw the advantages of marketing via e-mail as
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a founder of PCDJ, because we sold a lot of software. We
had a free download. We would market similar kinds of
things to that demographic, which are, you know, kids,
DJs, music lovers and whatnot, and, you know, these are
guys who buy music. They buy software. They like
snowboards. They like, you know, cool clothes. And we
saw that that was very, very effective. And although
that mailing list is only about a million and it gets two
mailings a week, it's always strong, and I thought that
was great.

Then when I did the events, I was actually
e-mailing out the invitations for these events, and these
would be events attached to trade shows that are now
defunct, like Web Noise and Jupiter and -- that's still
around, but it's gotten a lot smaller, so I don't want to
give a wrong impression there, but at that time, a lot of
dot coms were willing to spend a lot of money on
marketing, and we would rent out a club and get, you
know, Jam Master J or Deaf Poetry Jam, and we would do
this whole thing where there would be a place after a
trade show for people to do their business development.

And you didn't get into an event without giving
a business card, and everybody knew who I was, and I
amassed this great list for events, and whenever we would

have an event, we would send an e-mail, and I would get
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my guest list back, and that's all we marketed to that
list, and that was a great response rate.

And I thought, you know, between this and that
-— and I'm looking at, like, what do we do next, because
when the dot com world -- or dot bomb, depending on how
you want to look at it -- kind of crashed, I was like,
okay, now what do I do?

And what I did was I leveraged two people that
I knew that each had a very, very good opt-in list who
wanted a copy of each other's, and what I did was I got
paid by getting a copy of that, and that put me in
business, and then what I did was is I researched
infrastructure and had a couple of friends who actually
helped me start PCDJ who knew the technical end of it,
because I know enough technology to be dangerous, but I
can't put a network together.

MR. FRANCOIS: So, would you say a fairly low
barrier economically to entering?

MS. BETTERLY: Yeah, so I would say our initial

costs were about $15,000 to start, and that was last

August, and that was me and two others. We're now up to
nine people. We're moving out of my house into a real
office space next month. The press that we've gotten, of

course, has helped it grow tremendously, but yeah,

that's -- and it is profitable, and it was profitable
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from day one.

MR. FRANCOIS: So about $15,000 down in August.
About how long did it take you before you broke even?

MS. BETTERLY: Probably by the beginning of
November, we were -- broke even.

MR. FRANCOIS: Okay.

MS. BETTERLY: And we were able to draw
salaries in actual fact probably in October.

MR. FRANCOIS: Okay.

MS. BETTERLY: Yeah, so that -- which is a
very, very -—-- you know, bootstrap, startup, you know, do
the best you can and whatnot and try to do it right.

We encountered some very interesting things,
though, which do affect us economically.

MR. FRANCOIS: And we will get to that.

MS. BETTERLY: Okay.

MR. FRANCOIS: But I wanted to touch upon one
thing that -- and talk about your costs in terms of
maintenance and upgrading systems. Is that -- well,
we'll save that for later, because I think I know where
you're going, and we'll tackle that in a second, but I've
been putting Ms. Atkins on hold for a long time, and
let's get to her about the study and other things that
she's heard.

MS. ATKINS: I was actually quite surprised by
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the 8 percent number in the study, and then I thought
about it a little bit, and I looked through, and one of
my questions would be, is that 8 percent of the people
who are defining Spam as mail I don't like and mail
that's pornography, or is that 8 percent -- are they
making purchases from companies who are sending them
mail, they're defining it as unwanted mail sent from
companies from whom you've purchased something before,
and that was 50 percent of the respondents, but if
they're purchasing something from a company that they've
already purchased from before, is that the same as
purchasing from random commercial e-mail advertising
pornography?

And I think the numbers may need to be broken
out a bit better to give us a better understanding of
what the respondents are actually saying here. That's my
big comment about the 8 percent number, because in that
case, I'm not even sure that that really is Spam. If I
make a purchase from a company and when I purchase I give
them an e-mail address and I say, yeah, let me know about
other offers, I've solicited mail from them.

And so while I may turn around and decide that
a certain company is sending me mail that I don't want
and now that's Spam, it's hard to measure the

solicitation inherent in what these purchases are, not
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knowing who's purchasing what and what they're actually
purchasing in the survey.

MR. FRANCOIS: And what Laura is referring to
is MailShell study also had a question or a list of
statements and an area for consumers to agree -- the
respondents to agree with, and 53 percent agreed with the
statement that they consider Spam to be any unwanted
e-mail from a company from whom they have purchased
something. So, existing business relationship arguably,
but they still consider the receipt of a subsequent
e-mail to be Spam, and more than half of the respondents
considered that, Jjust for clarification.

Well, with that in mind, let's turn to the ISP
folks and ask them a couple of gquestions, and we have got
Dale Malik from BellSouth and Lisa Pollock Mann from
Yahoo! in terms of, well, what is Spam and has their
definition changed based on what their consumers say?

And do we want to start with Mrs. Mann?

MS. MANN: So, we define unsolicited -- we
define Spam to be basically unsolicited bulk e-mail, but
it's actually really, really difficult to define what
Spam is, and that's part of why we're all here over those
three days, right, because essentially the customer tells
you it's Spam, as an e-mail service provider, you have

got to kind of trust the customer, right, and our point
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of view is to really provide the best online experience
that we possibly can for our customers.

And we actually have built things into our
systems to get that kind of feedback, so when you receive
an e-mail in your inbox in Yahoo! mail, you actually have
a choice to click on a link that says this is Spam, and
conversely if you receive a message in your bulk mail
folder, you can click on a link that says this is not
Spam. So, we receive a lot of that feedback from our
customers.

So, it's -- we have our own definitions,
everyone on this panel has their own definitions, and I
think the broad definition that we often subscribe to is
e-mail that is sent to individuals without their request
or their consent and without a preexisting business
relationship with the sender. That's kind of the
broadest definition that we subscribe to.

Most important for us is to give our users the
choice to be able to give us that feedback as to what
they think is Spam or not.

MR. FRANCOIS: 1Is that a definition that you
all have had for a long time or is that a definition that
you all have recently, in the present, changed based on
consumer response-?

MS. MANN: Well, that's pretty much been
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consistent from the time that we started offering e-mail,
which over five years ago at Yahoo!. What has changed is
not the definition of what is Spam, but rather, the
tactics that people are using to get into the inbox.
People are getting more and more devious. They are using
more misleading, more deceptive practices. So, we have
to be much more aggressive in how we are dealing with
people that are trying to get in to destroy our users'
online experience.

MR. FRANCOIS: Have your consumers'
expectations and how you all deal with Spam changed over
time?

MS. MANN: Well, I would say probably not. I
mean, we have prioritized fighting Spam for a long time.
We actually have developed in-house technology, and we
launched our first version of SpamGuard back in 1999. We
have been continually revising it ever since. Consumers'
expectation from Yahoo! as an e-mail service provider to
provide them a top-notch online experience with e-mail,
that hasn't changed and will not change. What has
changed is consumers are receiving more Spam today than
they were a year ago and two years ago. In fact, we're
actually catching five times more Spam today than we were
a year ago. So, their expectations continue to be

Yahoo!, make sure that you keep my inbox clean and make
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sure that you're providing me with an online experience
that I can trust.

MR. FRANCOIS: Well, and let me Jjump back to
the study again, which said -- I think it was 48 percent
of the people agree that their ISP could do more to stop
Spam but is not doing so. Do you find that that is a
sentiment that you all have to address and that you've
come into contact with on a not insignificant --
insubstantiate basis?

MS. MANN: Well, I very much believe that our
customers rely on us to provide them with a top-notch
user experience. I would say that our internal
statistics actually are a little bit different from the
statistics that we've gotten from the Mail Shell survey.
In fact, we have done some surveys of our customers, and
we say that about two-thirds of our users have actually
told us that they are satisfied or more than satisfied
with what we're doing to protect them against Spam. I
can't speak for the industry as a whole.

I think it does speak to the fact that we are
doing what we can and continue to prioritize fighting
Spam. Why is that? Because our business relies on
providing top-notch, quality consumer experiences, and if
we don't do that, then our customers will leave us. So,

for Yahoo!, doing what's right for the customer is what's
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right for our business, and we're very pleased to hear
that we are doing a good job for most of our customers.
Is that good enough? Of course not. We always want to
try and do better.

MR. FRANCOIS: Just to continue on, you
mentioned that your internal study -- and I'd be curious
to know what else you all asked your customers about Spam
and what their responses were to those questions, not
all, but relevant.

MS. MANN: Well, we talk to our customers all
the time about all sorts of things, what do they like
about Yahoo! mail, what don't they like about Yahoo!
mail. We recently did a very small poll on our site to
ask our users really a very targeted question, are we
doing enough about Spam?

So, the top-line take-away from that is really
that two-thirds of them were satisfied, more than
satisfied, which is, as I mentioned, comforting to us,
but there's still one-third of those people that are not
satisfied.

So, that's why it is a corporate priority for
us, and we're spending a lot of money and a lot more
money today than we were last year and more than a year
ago in the fight against Spam.

MR. FRANCOIS: Okay, thanks, Lisa, and I know
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that Laura had something to add.

MS. ATKINS: I think one of the struggles that
ISPs have to make is they put all this money into
filtering technology, but actually determining what's
Spam versus what's not Spam is not a technologically easy
thing to do, and so they can't ratchet up the Spam
filters as much as their users might like, because what I
think is Spam and what I don't want, because it's in a
Chinese language, for instance, they can't just block all
mail in a Chinese language, because some of their
customers may actually get mail from people in Mainland
China.

And so, the ISPs are spending a lot of money to
try and balance their consumer needs with their -- with
what the consumer wants, and so Spam filtering is not as
simple as it might seem on the surface, because I know
what Spam is when I see it, but it's hard to do that
automatically.

MR. FRANCOIS: Steve Smith from MindShare
Interactive?

MR. SMITH: That's MindShare Design.

MR. FRANCOIS: MindShare Design, I'm sorry, I
need to change that name.

MR. SMITH: Bigfoot.

MR. FRANCOIS: Yeah, sorry.
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MR. SMITH: I would just observe that I think
ISPs are doing what any reasonable business would do,
which is just listening to their customers, and as a
provider of technology for senders, you know, we have to
communicate in recipients' and ISPs' expectations as far
as e-mail expectations back to our customers, and we have
had to change our definition of Spam from being centered
around permission and consent to being basically whatever
recipients perceive that they don't want to get, and
that's one of the reasons we spend a lot of our time now
not just, you know, trying to enforce opt-in and consent,
but also working on what are the best practices to make
sure that the e-mail that they get is going to be
accepted and wanted.

MR. FRANCOIS: Okay. I just want to jump back
to —-- because Laura mentioned a balancing act, and I
know that initially Lisa and I had spoken about some of
the things that had to be balanced, and I wondered if you
could kind of articulate for us a little bit some of the
cost-benefit analysis that Yahoo! has to do in terms of
how much to spend on Spam at the expense of other things
that maybe they could provide or would like to provide to
their customers.

MS. MANN: Sure. As a business that is

developing products for consumers, we are always making
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trade-offs, of course, given a limited set of resources;
however, given that providing for our customers and
protecting our customers is paramount for our business,
it's not a trade-off for us. 1It's not an option. We
need to invest and we continue to invest in fighting
Spam. It's simply -- if we didn't, we would really be
risking our customer base, and that's really not an
option for us.

So, we do spend a lot of money, and we do spend
a lot of time on a number of different fronts, and I can
walk through with you the multifaceted approach that
we're taking to fighting Spam, and that might give you
some sense of the kind of prioritization that we put on
fighting Spam at Yahoo!.

MR. FRANCOIS: If you could briefly do it, that
would be great.

MS. MANN: Okay, I'll run through it quickly.

MR. FRANCOIS: All right.

MS. MANN: So, the multifaceted approach is
really as follows:

We're investing in technology, so we have
people at the company that are working on product
development, product management, marketing, operations,
customer care across the company. We are dedicating

human capital to fighting this problem that, of course,
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we could be spending on other things, but again, because
fighting Spam is such a corporate priority, we have
significant numbers of people that are dedicated to doing
that.

We have hardware costs and we have machines
that are dedicated to fighting Spam, servers that are
dedicated to fighting Spam, lots of them. As one of the
world's biggest e-mail providers with tens of millions of
users, you can only imagine how many machines we have for
our system, and there are a lot of those machines that
are dedicated to fighting Spam.

A few of the other -- and in terms of R&D and
development, we're constantly rolling out features that
are helping to give our users more choice in the way they
deal with Spam. So, we're investing in -- wow, we need
to do things systemwide, but we also need to put tools in
the hands of our users so that they can customize and
personalize their experience. So, that's really the
technology bucket.

The other fronts that we are investing in, and
again, making trade-offs throughout our entire business,
but prioritizing Spam are on the litigation front, on the
legislation front, working with members of Congress to
develop effective legislation that is anti-Spam, and also

industry collaboration efforts.

For The Record, Inc.
Waldorf, Maryland
(301)870-8025



© 0 N o o A~ W N PP

N NN N NN P R RBP R R PR R R
aa A W N B O O 00O N O o0 A W N —» O

40

MR. FRANCOIS: 1In terms of consumer complaints,
over time, has consumer complaints about Spam -- are
consumer complaints about Spam kind of the number one
complaint about the e-mail service for Yahoo!?

MS. MANN: It's an interesting question that
you ask. Certainly Spam has risen in the public eye.
Again, that's why we're all here. But I would say that
we are actually doing a better job of fighting Spam today
than we have been in the past. One statistic that we
have is actually we have seen a 40 percent decline in
customer complaints as a result of a new version of our
Spam-fighting technology that we rolled out just a month
ago.

So, the fact is that while we do hear from our
customers that Spam across the industry is an issue, and
we hear this from our industry colleagues as well, we
know that what we're doing is effective, and we know that
every time we roll out new improvements to our system,
which we do all the time, each time we do that, we see a
reduction in Spam, we see a reduction in complaints.

MR. FRANCOIS: And maybe I can throw this open
to all of the ISP providers and anybody else that would
care to address it, before I get to Dale Malik, who I
have promised to get to and not forgotten about.

To what extent has technology and kind of what
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technology is added to make e-mail more consumer friendly
and interesting with its features caused more
complications with combating Spam? And I'm thinking
notably of the ability to use HTML in e-mail, and I've
heard from a number of people that, well, that makes it
hard, because -- to stop Spam, because a lot of the
Spammers try and evade filters by manipulating HTML, and
you're getting more HTML graphic Spam instead of
text-based Spam.

Mr. Malik?

MR. MALIK: Thank you, Renard.

I think it certainly makes the issue much more
complicated from a detection perspective, but I think the
customer perspective is even more important, because we
have such a large educational gap. You know, most people
are on the internet, they love the internet for what it
is, but at the same time, they don't necessarily
understand the technology like the rest of us do here,
and when we deal with customer service issues and folks
say, I can see something and it's obviously offensive to
me, how come you can't see what I see? And we go through
the educational process of saying, well, it's a picture.
Only humans can interpret a picture. So, we definitely
have both an educational issue as well as a technology

issue combined, and that's really what ups the severity
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