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UNITED STATES OF AMERiCA

. BEFORE FEDERAL TRADE COMMISSION

;?infthéfMétterfdﬁ :'”

Public Record

.Aproﬁosed*Trédeleguiéfion”Rulé“éonéérning ,
c . File No. 215-46

Funeral Industry Practices

N N Nt el et N il

| [16 CPR Part 453

-‘Findihgé and‘Conclusions‘with Respect to Issues
~ by: Jack E. Kahn, Presiding Officer

- I. INTRODUCTION AND GENERAL ISSUES RELATING TO THE PROCEEDING

A. Preface
On  August 29, 1975, the Commission published its initial

notice of. a proposed Trade Regulation Rule Concerning Funeral
Industry Practices. 1/ Some years prior to the publication of

~_ that notice, the staff of the Bureau of Consumer Protection
began an investigation of funeral'industry'practices which
resulted in a staff report containing the results of the

. investigation and the proposal for a rulemaking proceeding. 2/

- That staff report formed in large part the basis of the . '
Commission's action in proposing the trade regulation rule o i
for the funeral industry (hereinafter referred to as the
proposed rule). LT e e .

Consistent with -that ‘initial notice, the record of the
proceeding ‘-was opened for comments both on the practices -
toward which the proposed rule was directed as well- as the :
staff report upon which it was largely based. The response E |
to the call for comment illuStrated-widely divergent attitudes . .
toward the proposed rule. Generally, comments from industry
sources were strongly“opposed torthp proposed rule. Some

' consumers were alsovOpposed, -Many‘CQnsumers~and consumer
representative groups’comméntedffavorably.Upon-the proposed
rule. All of thesefcommehts,gré;now3a=partﬁoﬁ the record.

e T A

1/ a0 Fed.. Reg. 39901, August 29, 1975,

2/ FTC Staff Memorandum, Record VI-D-41. . R _ B i

(1)




" the proceeding was to resolve. rtuall :
- submissions by industry sources.could be characterized as

The initial notice also called for submission of disputed
issues of material fact as called for by the Commission rules
of practice. 3/ These submissions, most of which were from
industry representatives, were generally not helpful in
formulating the disputed issues of material fact 4/ which .

5/  Virtually all of the -

parsing the Commission's staff memorandum.. 6/ -They.contaihed-

" hundreds of proposed issues and had they been adopted would

have been relatively useless simply because of their number.

_ On?Febrﬁary 20, 1976,vthe'finél notice Qf.rﬁleméking'ih

regard to this proceeding Was,publishﬁd’ih‘th?AFéderql_RegisterAZ/ﬂ
_setting out thirty disputed issueS'Qf-materialﬁfact._}Appeals'g/_j
-~ in accordance with the Rules of Practice of the Commission were

taken from this formulation of the issues. and all-of these
appeals were ‘denied by the Commission on May 17, 1976.

The final notice also called for public hearings to. be .
held in New York City commencing April 20, 1976. Additional:
hearings were held in Chicago, Illinois; Seattle, Washington;
Los Angeles, California; Atlanta, Georgia; and Washington, D.C.
as scheduled in the notice. The purpose of having this large

number of hearings was to give the public the maximum opportunity. .

to testify and present facts and opinions to the Presiding
Officer and thus to the Commission. Financial constraints -

- within the Commission prohibited additional hearings, and, in

my opinion, additional ones would not have been productive of

new views or evidence. S : '
Considerable repetitiveAteétimony;was'héard;7much'of it

opinion unsupported by fact. Nevertheless, the public was

well served by a number of hearings across the country to
enable citizens to express their views to their government.
These hearings concluded on August 7, 1976. :

3/ 16 CFR § 1.11.
4/ See § 1.13(b) offthé»Commission's‘Rﬁleé'of Practice: .
5/ See, e.g., the National Funeral Directors Association,

the Order of the Golden Rule, Record I1-D-3.

"Record II-D-2; the National Selected Morticians, Record II-D-1; -

g/ Record VI-D-41, August, 1975. —

7/ 41 Fed. Reg. 7787, February 20, '1976.

8/ National Selected Morticians, Record I-A-26; National -

. Funeral Directors Association, Record I-A-23.
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Prior to publicationnof,théjfinal'notiCe, the Natiomal

- Selected Morticians (hereinafter referred to as’'NSM) and the
=NationallFuneral_DirectorsvA§sggiation_(hereinafter'referred
to -as.NFDA), two of the.induétrY'saleading~associat10ns,‘
<.petitioned'the;Commission;tqﬂconvert the proceeding into a
guide proposil rather than’one concerned with rulemaking. 9/ -
Besause'ofﬁwide;public and*indust;y»interest in ‘this subject =
- matter, the Commission granted-the:motion of the trade associa-
. tions for a hearingiand,:aftérsaccepting“written comments,
. heard on March 12, 1976. oral argument from a number of
’;interested-parties-on”thefguide;proposal. On April 14, 1976,
the Commission.denied ‘the guideﬁpetiti@n;_Lg/ ST T ‘

" Trade associaticns.héd!pr¢Viously:proposed such guidelines
- to the Commission. . Because of some interest within the staff -
"in the subject matter, in 1964 NSM proposed that guides be '
issued. 11/ at that time the Commission did not choose to. 3
issue rules or guides'and‘thegthen-Chairman, Paul Rand Dixon,
pointed:out the Commission should work with the states in
developing state 'enforcement programs since these problems
could be déalt*withjat,théﬁlocaljlevél.‘lg/-fFor reasons’

"effort between thetcommiSSiqn,fstate.regulatory bodies, and the.
“industry. . Placing fault in this aréaris_not_the'purpose_of
'this-procee&ing,-but'in]fairness,to all it should be pointed
out that no one' (apparently)' took the initiative to move this-
project forward, all-parties being content with the status quo.
. There ‘were laterfsubmiSSions.by:trade'associations of proposed

' guidelines. 13/ ‘They:either were rejected by the Commission.

or were not submitted to it, the record being unclear on this
point. In any event, the result of the hearing before ‘the.
Commission on March 12, 1976, deferred the question of whether

“'the Commission should issue guidelines, pending the development

. of the record in_this:proceeding.- The subject willhbg_discussed
subsequently in this report. o ' R '

- Proceeding, " Dec. 19, 1975, Record 215-46-1-1-1.

10/ Letters from Charles A;'TObih;'sécretary';A;ovDavid,

" Murchison and Thomas H. Clark; Apr. 14, 1976, Record 215-46-1-1-1.
11/ Note 9Vsubra;4at'Ekhibit'l;“ 7 ‘ |

12/ 14. at Exhibit 3, Eetter from Chairman Paul Rand Dixon
- to Congressman William S. Moorhead, Nov. 30, 1964. - :

~ 13/ 1d. at Exhibit 2.




" petitioned in the United States Distrigt
6tholumbia.for'a-temporary?restraipigg;g,
* to bar this proceeding.’14/ Among- th
was the position of NFDA that the xn
‘outside the authority of thé Federal 1-and that
the Presiding Officer in denying some withesses an opportunity.

to testify in person was violating the terms of the Magnuson-

NFDA along with Richard"W.iSoqdef,ya funeral

-

~ Moss Federal Trade Cdmmissidn‘Improvement‘a¢t; 15/ Judge *
Aubrey E, Robinson, Jr. denied the temporary restraining order
petition on April 25, 1976, .on° the ground that no irreparable -
injury would result by moving forward with-the hearings. 16/ -
He also questioned his authopity. i Subseque:
- .he denied the petition for an

As to the-substantivejquesﬁion raised in the petition for . &
‘a temporary restraining order and injunction, the facts on . g
this subject are: The ‘final notice of rulemaking required. -~ 3
that statements or outlines along with requests to testify" . .
at the New York hearing be filed_appxoxima~¢ly;20_daysfprior" S
to the first day of hearing in that city. 19/ - Some of these .« [
. filings were rejected because'theyfwere.c,early.insufficient;;gg/:_Aj :
'The test in this and other hearings is whethex a participant, = =

' that is, an interested party who would be involved -in examining : . -

 witnesses, could, using the outline,.prepare.for;drbss-examination;-v'

In many cases, the statements submitted were so broad that such =
- preparation was impossible.. The staff.of the New :York Regiomal. .. ° - |3

J

" Office along with some of theiCoﬁmisbianls4washingtbn;staff;"' _
attempted to reach applicants to testify and in many cases '~ .
their insufficient statements and the outlines were amplified -~

T

14/ FIC Docket No. 99-304-2.

15/ 15 U,S.C.,41,béguseqi S T
1§/ Hearing on temporary reStfaining ofder,»United:States
District Court for the District of Columbia, Civil Action No.

17/ 14 |

18/ .Note 14 supra, at ordet. of Judge Robinson, May 25, 1976..

19/ Record 215-46-1-28-1, 2, 3. R TN
o gQ/ZZSee‘“Instructioné for'Witﬁeé;agik;{ijEéﬂ;fReé.“?787&88p?f5f5Jj
... -February 20, 1976. - S N o Co PRI




‘to the point that they were satisfactory. Many parties were
given an opportunity to resubmit, if this were. done with
dispatch. - Some were resubmitteéd after the deadlines and were .
returned to the participants. 21/ B o

-~ I had scheduled 10 days of hear _
based on experience in.other'prdceedings,”dete:mined/that
approximately 80 witnesses could be heard and examined. in that
period of time. An equitable distribution'wouldghave’included,
40 witnesses in favor of the proposed rule and 40 opposed.
Those opposed desiring to testify totaled 123. Even allowing
for 8 witnesses a day, a number which I subsequently found to
- be burdensome and which forced the hearings to last late into
the night, there was still -time for only approximately 40
witnesses opposed. , o ' ' - :

ingS-inﬂNevadrk City and,

The nature of these 123 statements deserves some comment.
‘Many of these statements were so similar to each other as to at

least raise the question of whether they weré prepared in concert.
Even with that poSsibilityvasidei,itngs obvious to me that many
.of thése statements were duplicative and would not have produced P
additiQnal-valuable‘teStimony in this proceeding. In my judgment,
charged with the duty to move the proceeding along, I would not
have served the publicrinterestgby"hearing many witnesses, all

- giving virtually the same testimony.  Thus, I determined only

. 40 would be heard and the remaining 83 statements would be
attached to. the record as if given. : 3

While dealing with this. problem in regard to witnesses at
the New York hearings, similar statements began to come into
the Chicago Regional. Office of the Commission with requests to
testify. Appipximaﬁé1Yf400\of'tﬁese@wére@géherally opposed to
the propqseQ”rule,Withma'total’of:600;parﬁies;requestigg-the
- opportunity to appear ‘and be heard. Of the 400 antirule _
witnesses, a great many statements were substantially similar
indicating once again that there was a possibility that these.
filings_were'OfChestrated, ‘Rumors began to reach me that, as ‘
we approached the Los Angeles hearings, we would have thousands
of requests to testify. g I ' e

"Because this situation appeared to be developing, a
situation which I.deemed would be destructive .of the hearing
process and the public interest, I limited those preponents of
. the proposed rule to 40 witnesses in the New York-tearing

'g;/i'Sée-"Summéry‘of*Closing-DatQS}"-41:Fed.;Re§. 7789,
‘February 20, 1976. ' .
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.and those opposed to approx1mately the same n;mber. I

" continued this general practlce throughout the series of
. hearings in the varlous locations. desplte objectlon by
counsel. 22/ - - .

Counsel for NFDA objected to the 11m1t1ng of the number
of witnesses at all and as indicated earlier took his objectlon

to the United States District Court for the District of Columhla.'

Furthermore, his objectlon went to .the fact that the choice’ of
those who were’ testlfylng was being made by~ the Presiding’
officer. I felt ‘this was the most ‘equitable manner. for maklng
-a determlnatlon as to who would testify and I continued to do
‘this to the extent that it was ‘necessary . throughout the other .
‘hearings in ‘this proceeding. ' My basis for choosing: w1tnessesj"

was .the pOSSlbllltY of adducing’ add1t10nal ‘factual evidence, -
~ the geographlc origin of the applicant to testify, the history -
of the individual, and his general background. In regard to
the latter, preference was shown to: those who prev1ously held
positions of responSLblllty ‘in trade associations or had
'partlcipated in state regulatory act1v1t1es.

Whlle I recelved ‘some adv1ce from 1ndustry representatlves ] ¥

‘as to who the witness should be, I take full responsibili
the selection’ of those witnesses who were allowed to testlfy.g’
I included written statements from those who 'did not . testlfy

as part of the record of the hearings in New York as I.did 1n _;Qg

‘other locatxons where similar 31tuat10ns took place. 23/
My . authorlty for 11m1t1ng w1tnesses 1s the Rules of

practice which provide the Presiding Officer with the authorlty .

to be "responsible for the orderly conduct of the rulemaking
proceedlng." 24/ ' .

. Slnce the rules grant me “all powers necessary to that
‘end"- without limiting- those powers, as well as the authorlty;"\
" to "prescrlbe rules. or .issue ‘rulings to avoid unnecessary A
costs or delay", I belleve T have the authority to limit the .
nuymber of w1tnesses “testifying under the clrcumstances whichi "~
I encountered in this proceeding. Those circumstances were: - -
- (1) a larxge number of witnesses, (2) most of whose statements
‘were similar, (3) ‘most of those. statements expressed oplnlon L
rather than glVlng factual testlmony.

22/ See, e.g., openlng statement of quhard Grayson,-

gener_l counsel Mlnnesota Funeral Dlrectors.Assoc1at10n, Tr.f2538.

23/ See, e. €.9., letter of Presrdlng Offlcer to those not
testlfylng in. New ew York, Record VIII—Z

24/ See S ‘1. 13(c)(l) of the Comm1531on s Rules of Practlce.:-'

.6

N




To hold otherwise in one of these proceedings would enable -
a group of potential witnesses to subvert the hearing process by
~applying to testify. Clearly, if I. were faced with 5,000 ' '
applications to testify in any one ‘'site, I could not physically
(or financially, given the Commission's limited resources) heatr. :
that many witnesses. I do not, héwever, believe as a general rule
limiting the number of witnesses in a rulemaking proceeding is.-
proper. If the statements or outlines filed prior to a hearing-

indicate the witnesses are acting spontaneously and are desirous

of giVing~important-factual'testimony,'thean:believe,I must:
-find a way of hearing these witnesses. - '

2Genéral Legal-iSQEQSf*

‘A number of issues generally constitutional in nature
have arisen in regard to this proceeding. Some of these took
- the form of motions to dismiss the rulemaking proceeding. I
denied these motions as ‘well ‘as certification to the Commission:
- I believed at that time and do' still believe that this rule-

- making procdeeding is itself ‘consistent with the Constitution

and follows closely the inteit as well as the ‘words of the
Magnuson-Moss Act.. = .77 oot s : L :
During the hearings, there was considerable teéstimony on
~ these issues such-as the legislative intent of the Magnuson- -~
'Moss Act, 25/ the“authority of -the Commission, 26/ the . L
jurisdiction of the Commission, 27/ the question of interstate
. commerce, "28/ the constitutionality of the deélegation of . '
authority in the ‘Magnuson-Moss- Act, 29/ and the question of
preemption of state-law as it relates to the Magnuson=Moss Act
and the Constitution. P S Sl

I have not cdnsidéred.it within my_dﬁtyrunder the_Ruleé

'w.of:Practice to summarize or decide these questions sinCQ;they‘.
- . are'more appropriately discussed by the staff, resolved by the : .

f .ggj,rSee,'é;g,;:yritten;submiSSipn of NFDA, Record . -
CII=A-859, . 60, oo T R T
26/ See, ¢ig., Written submission of the National
"Selected Morticians, Record II-A-661, p. 1. B

28/ NFDA] hote 25 supra, at p.fGS,

29/ NSM, note 26 supra, at:p.‘l.
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Comm1551on, and heard by the Clrcuit Court of Appeals.
In regard to the last mentioned forum, I° have -been ass red, on
and off the record by the various parties to this proceeding,
that whatever -the decision of the Commission;” ]udic1al review
will be sought. If there is no final rule, I am told-the
publlc interest representatlves will appeal ‘the. Commission's.
decision; and if there is - a final rule, I have been assured
more than once that 1nterested partles ‘on. behalf of the
industry will take the matter up.

B. General Procedural Matters

‘ The process of selectlng qroup representatives'fOr the‘;_? e
‘hearings was handled on an informal basis. Rather than 7 -
‘ordering the selection of a group representatlve, I preferred
to allow the parties to arrange this on an lnformal ba51s and

found this worked reasonably well.

The varlous Aindustry groups, 1nclud1ng the nat10na1 as.

well as the state trade associations, among themselves, de01ded
who would ask questlons of various witnesses. ‘Sometimes. it was
a state association, 31/ sometimes counsel for the NFDA 33/ 7
and where appropriate, -, counsel fo
and Morticians Association, hereinafter NFDMA. 33/ I-found -the -
‘arrangement to be workable, with the exceptlon ‘of problems :
. arising in the Chicago hearings. It is a system which is
available to others. I do not recommend it generally.: In: thls
case, with the. mu1t1p11c1ty of state and national trade - :
associations, given the cooperatlon of counsel, I found it" to

be productlve ‘of harmony.
in the previous paragraph, during the Chicago hearlngs,.counse1@@

for the Funeral Directors Services Association of Greater Chlcago l;u

(herelnafter, FDSAGC) made ob]ectlon._34/

30/ 15 U.5.C. 57(a) Sec. lB(e)(l)(A).;.» -

31/ E.g., Scott Calkirns, counsel for the Pennsylvanla
Funeral Dlrectors A55001at10n.. ;

32/ E g., Thomas H. Clark, general counsel. -
22/ _E g., Larry Wllllamo,;general counse1. ‘vf“

34/ T Tr. 389 and 2668. : - Cas o

G——

14

r the National Funerallerectors;ﬁf

In regard to the problems alluded to””»"

L]

)



, ' Counse1 er FDSAGC has indfcated~th§t he will base an
appeal on the Presiding Officer's restrictions on his cross- o
examination. He had embarked on a series of questions about " -~

issues extraneous to this'proceeding.-§§/;.ﬂe was also
 attempting to attack a witness's reputation by bringing out
- unrelated matters in his background. . The result was - S
unnecessarily adversarial. . IT'restricted ‘counsel to. questions:
- about the disputed iSsues set out in the final notice. All .-
. ‘further questioning of this witness by any other .interested

party was similarly restricted. My basisifor-this.reStrictioH
was to promote an orderly hearing and to allow questioning R

which would explicate the witness's testimony. Counsel'objected:.u*

on the grounds that (1) the witness had not been restricted to .
the issues of his testimony and 1 (2) that I had not restricted
previous questioners. ‘His .-first basis is irrelevant since no
.Witness was or could be restricted ‘to the disputed issues. “As .
- to the second basis, I had -no’ cause to- impose the restriction -

earlier.

As has been stated time and again, by me, other Presiding -
Officers, officials of the Commission, and as is inherent in . -
. the Rules of Practice of the Commission, this is not an adversary. -

proceeding nor should it . be one.. The implication of this as it = -
relates to cross-examination is ‘that questioning should be =~
_designed to draw out the witness and determine what facts he or
- she has.  This proceeding is, among other things, a fact-finding
process and cross-examination should be a help in that respect.
‘Time and again, however, -counsel for various parties
‘attempted either to impeach witnesses or to argue with them. & .
Frequently, attorneys for all parties appeared to be debating -
with the witness in an ‘attempt to ‘get ‘the witness to change his
or her mind as o a conclusion. I believe I was too liberal in

- allowing cross-examination, and in the future, it will not be
allowed to the same extent. 36/ v R R

35/ Tr. 4386-87.

36/ I do not wish by this discussion to. imply that counsel
for FDSAGC was alorie in his'advérsarial'agproach to cross--
examination., The incident was most pointed with respect to his
examination and his objection to my attempting to restsain him
most forceful. Thus, I have used this particular indident as an-
- example. I might have picked other examples with almost any
representative of interested parties who participated in this .
proceeding. ' : IR '
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From time to time I imposed time limits on counsel_for
the Commission, the public, and the industry.  All objected to.
being restricted, but I believe ithe record will reflect all
parties received generous treatment in this respect.. .

. Even if cross-examination had been restricted further,
this proceeding would not have been shortened materially. 'The -
time was consumed before and after the hearings; with relatively
little to be gained by shortening cross-examination ox otherwise |

fréstricting’the1hearings themselves. The number of hearings - -

cbuld,'howeve:,fbe fewer with no great harm to the record.:

C. Oaths:

Early on in the hearings industry representatiVes‘mOVed to
have all witnesses placed under oath. 37/ This motion was e
denied on the grounds that it would unnecessarily judicialize
the proceeding.. 38/. The swearing of witnesses is optional under
the Rules of Practice and within the discretion of the Presiding

 Officer. 39/  Former Chairman William Hungate of the Subcommittee ' -
“on Activities of Regulatory'Agencies of the House Small Business o
Committee took issue with this decision when he testified at our :

hearing. 40/  Further, the minutes of the House Subcommittee'and'
its report submitted in rebuttal as part. of this record bring .
forth the position not only of Chairman Hungate but of the ‘

subcommittee as a whole in regard to the'taking“ofvoaths.fil/

' Generally, the basis for this position was. that unsWorn testimony :
‘would encourage untruths about funeral practices. I did not find
this to be the case. -I had noIdifficulty”determining-credibilityf--

Swearing witnesses would have inhibited some consumer witnesses,
not from telling the truth, but rather, from testifying at all.: -
Since the process of chSSfexamination‘WasfunneceSSarily” B
antagonistic anyway, this formalization would have been .
counterproductive.” . - - . R U T

37/ Opening staieméntvof‘fhomas-ﬂ. Clark,]NFDA; Tr:lzo:“;é.
objection of A. Everette MacIntyre, NFDA; Tr. 33-34; questioning
py Thomas H. Clark, NFDA, Tr. 78-79. . S
38/ Tr. 34.. o | o |
-39/ 'Section'l;l3(c)(l)(vii) of the Commissiohis¢Ru1é§
of Practice; o _ 4 L o o SR
EQ/A3Tr;‘lO,57§—81;

41/ Shbéommitt§e hearing transcripts, Sept

3

.27, 1976,

- Record X-2, p. 8 and H.R. Rep. No. 94-1761, "94th Qbﬂg;,-Zd[Sessg;f{v'v

©(1976), Record X-2, p. 32.

o




D. Witness Intimidation . I

. - . The 'question of witness intimidation arose during the
"hearing in New York in regard to witness Mr. David Boyd. 42/

He indicated he felt threatened and I dinstructed all parties
that any‘threatS-madéﬂté-witnesses,'threats'of*reprisal in
business or coercion of any kind, I would refer to the General -
Counsel for consideration as to whether there was a violation .

. of Title 18 of the U.S. Code. 43/ The record at this time does
‘ not reveal any evidence of threats or intimidation. The witness
- may -have received some phone calls or other  communications, but

there is no basis for any referral to law enforcement officials

in this regard.

- .During the hearings in Los Angeles, compulsory process

- had to issue for Monsignor Richard O'Keefe because he indicated

. he-had been threatened in the form of phone calls and other . il
communications and he refused to testify unless he was served . N
with'a~subpoena;-£i/ The fact that process had to issue seems e

to be indicative OFf the pressure under which citizen represen-
tatives such as Monsignor O'Keefe must undergo in order to serve
“on state regulatory boards. This is the first, and so far, only
. subpoena issued in-a FTC proceeding. - These havevbeen~and‘should
continue to be used sparingly. SR R T

: E, 'Rﬁbnﬁmes to the Record

References to the record are made in the footnotes in this
document using the .following form: Record - writteén record
consists of written comments: and materials. submitted, pursuant
to.Initial and Final Notices, material placed on' the public

- . record by the Commission's Secretary, its Presiding Officer, or
~its staff and rebuttal submissions.. T . =

‘Most citations are to document numbers. - These will show
the section of the record in which the document may be found ,
and the number of that document. For example, "II-D-32" would , ;
indicate a reference to document number 32 found .in section II-D i
of the record under 215-46. A few citations, instead of reporting |
the record section number, report the actual binder of the record : !

where the document may be located. Two~type5roffdocgments are

| 42/ Tr. 1694, 1716.- T :
43/ 18 U.s.c. § 1505 (1970), "Obstruction of “Proceedings
Before Departménts,.Agehcies, and Committees." = . o

44/ Tr, 7059-60.




. normally reported by binder number: documents transmitted by
the Secretary and statements'of‘persons<who~requeSted-to testify
but were not able to do so. The latter group citation is.always
prefaced by the label "Statement of," and is made a part of the
hearing.recordAfor-the*city'where'the request was made. -For
example, "215-46-1-28-9" indicates a reference to a specific
binder of the record. : = 8 :

Tr. = Transcript of the informal'hearipgs.

,  HX - Exhibits presented and directed to be placed in
record at the informal hearings. Two forms of citations are
used in this section. For the New York City informal hearings,
hearing exhibits are labeled with "HX" and’ the person's name
and number of the exhibits. For eéxample, "HX-Jones I is
hearing exhibit 1 of Mr. or Mrs. Jones in New York . City. For -
all other cities where hearings were held, hearing exhibits' are
labeled "HX" and the city and exhibit number. = For example; . '

"HX-Atlanta 22," isvhearinghexhibit-Zz of the‘Atlanta,:Georgiai . 

informal hearings. -

See Appendix II for an index to the arrangemént_ofvthé f
public record, which enumerates the binders that contain the
~various documents of the public record. - o

F. Nature of This Repbrt

~ As the Rules of Practice direct, this report of ‘the: .
findings and conclusions of the Presiding Officer deals ‘directly-
with the disputed issues as finally designated .by the Commission.
It also, as, the Rules of Practice direct, deals with a number of
other issues which I have seen fit to cover becausethey relate
so closely to one or more of the issues or because they are
necessary to any sort of intelligent discussion of .-the problems
involved. . - e R : "
There are a number of things this report does not undertake
to do. First, it is not and does not pretend to be a complete
analysis of the record. That is, I have not undertaken to =
examine and set forth.all .the arguments and evidence submitted -
by the different parties who have commented on this proposed
rule. That is the staff's job and I have left it up to them. -
I have analyzed the record only to the extent it seeéemed ‘

necessary to resolve the issues confronted. Bhus; the3citationsV‘ 
in the footnotes for each proposition advanfed are almost always

illustrative only. - There is scarcely one which could not have
been multiplied many times over where appropriate., I regret not
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being able specifically to deal with the testimony: of every
witness since I listened attentively to them all and carefully
read the documentary submissions, but space simply does:hot
permit what under other circumstances would:be considered a .
common courtesy. - . : PR '

. Second, no attempt had been made here to draft a final

- rule. That, also, I do not consider to be the Presiding
: Officeris~task,'VDraftsmanship{has only been considered to the

- extent it seems ‘to have created a substantive problem.

Any motions, petitions, requests, .or proposals not
heretofore or herein specifically ruled-upon, either directly
~ or by necessary effect of these findings and ¢onclusions, are
- hereby denied. i S o '

_ Each finding herein is supported by substantial evidence
on the record of this proceeding. L ‘

G.. Participants.in the Proceeding

There are several professional aésociatiohs,;organiZationS,-
and societies to which funeral directors belong, the largest and
~perhaps most influential being the National Funeral Directors
- Association (NFDA).  In each state, ‘there is a funeral director's
association which may belong to the national organization, 45/
‘and within each state, there may be smaller funeral director's
. associations such as city or county. These may be affiliated
- with state associations'whiCh;fithurn,‘formAtheAnational

association.

o There are a number of other trade associations such as the -
,JewishnFuneralmDireqtors,of1America,fThe*Natidnal,Funeral“*g_Vj
‘Directors and Morticians~AssbciatiQh,_which is composed mostly’
of black members, and there i& the National Selected Morticians
(NSM) , to :which membership is on an invitation only basis. This
last organization is made up mostly of the larger and more
.affluent funeral homes, usually one per city or trade area.

. _There is one.other national organization which participated
in this proceeding; namely, the Order of the Golden Rule, which,
in addition to.being a~membershipvorganiZation, also provides

advertising and accounting services.

 ;‘3§/ While the hearings were in progress, the California
‘Funeral Director's Association withdrew from the NFDA in part .
because of NFDA's strategy in this proceeding.

13




oOther trade associations partlclpatlng in ‘the proceedlng :
were the Pre-Arrangement Interment. Association of America whlch-vi
concentrates its activities on sales of funeral goods and '
services in advance of need (pre—need) and the Crematlon
Assoc1at10n of North Amerlca. .
o In each of the hearlngs of this proceedlng there were:
. répresentatives of the public, paid out of a spec1a1 fund -
appropriated by the Congress. Appllcatlons by these groups
were processed in accordance with the criteria and procedures .
set forth in Sectlon 1.17 of the Rules of Practice. They were'pvtﬁa

The New York Publlc Interest Research Group

"The Consumer Affalrs Committee, Amerlcans'
for Democratlc Actlon

The Natlonal Council of Senlor Cltlzens

The Central Area Motlvatlon Program (Seattle)
Callfornla Cltlzens Actlon Group
Arkansas Consumer Research

Contlnental Assoc1atlon of Funeral .
and Memorlal Soc1et1es

These groups performed in a credltable manner.

One publlcly funded group was the subject of conSLderable '
testlmony during the proceedlng" the memorial 3001et1es._ ‘The ..
memorial :societies are non-profit. ‘membership associations which . .
assist. members in obtaining-and ‘making - arrangements: for fu erals,:h
vcrematlons, or other methods of ‘dispositions (§453. 1(p)). ‘
Memorial societies represent a very small portion. of the"
populatlon.' The largest of" ‘these societies, that in the: Seattle
area, 46/ is still relatively small considering the number of
funerals handled outside: their aegis. Yet the antagonlsm '
between the memorial societies and the funeral service 1ndustry
is almost tangible. This is an 1deolog1ca1 rather than a | '+
.- economic adversary relatlonshlp. ‘The ideology of the. memorial
soc1et1es goes to freedom of ch01ce and generally holds that

.'ie.

G———

46/ See,f oG s testlmony of Frlend A Deahl board”member,
PeoPles Memorial Association, Tr, 5625.- Mr. Deahl ‘reporteéd that
_there are 46,000 enrolled adult: members in: Seattle s Peoples'
_Memorlal Assoc1atlon. P
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‘economical funeral services are appropriate. 47/ Many memorial
societies,"particularly'in.the;northwest,'shoﬁ_én expressed -
favoritism“toward‘cremation“possibly followed by a'memcrial
'service;jgg/‘fDespite-this( ground burial and other services
Tarejhsually-availablevthrough the good offices of the memorial
socdety. 49/ . 7 - Co '

| H. Preface to Pindings of Fact

" ... The Commissignfs proposed:rule is contained in the initial
notice published on August 29, 1975, 50/ and is attached to

'this_report¢anAppendix.III.._Itfbontaihs_a definition section,
a Seetion'oanhatuisvtermed in;thé,pﬁoposal "exploitative '

: practiceé,?vaﬂsectionjon:misrepresentations which contains

directors.if the'ptoQOsed ru1e'is,made'final,-,Followingfthat '
is a section on .price disdlosures‘which_is“also a mandatory
- disclosure section. .The last two sections of the proposed rule. -
déal?with,interferean'with.the;operationS-of;the;market'and

" with retention qf'documents-as_an aid to compliance verification..

, Inathe;Final‘Notice 51/ ‘attached hereto as Appendix IV are
set out various disputed issues qumaterial.fact...QQCumentary
submissions and some of the testimony during the hearings dealt
" with these issues.ngheAproceeding dealt with many other matters
such as legal. issues, public policy problemsy,and-some_matters,‘
perhaps unrelatéd:to"the proceeding itself. My»findings'will‘W
not: be concerned with 1egal[conclusions,and will to a limited - .
extent deal with issues Qf‘poliey-and_enfdrcement. ‘I have . -
re—arranged-the Order[of_theﬁquestions in the interest of

clarity and logic. - In some caseé,-I”have_COmbined,queStions@ff

- that deal generally withfthegsamé_subject'mgttery

47/ 1d. at Se24-37.

48/ Id, at 5629-32. This is evidenced by the number of

J:pebﬁlé"using the;crematiQn'p;an;'not_bY‘thefphildspphy{of the p;ﬁﬁf:

particular memorial society. .

: ?'49/- Eg;nanﬂﬁfgstiﬁony'bfﬂRéﬁecgafCohén;,anﬁihéhtal-
Association of Funeral and Memorial Societies, Tr. 14209,

”, ?f[c§Q/-'40 Fed,vReg.v39901g '
- s1y 71 Fed. Reg. 7787.
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{1, THE DEVELOPMENT OF AMERICAN FUNERAL PRACTICES. 1/

. In early America,gthe'commupity»itself'performed the . .
__necessary functions associated with proper disposition of the AR
dead. Members of the congregation or of the community would
cleanse and lay out the body. A cabinet maker or perhaps even . -
members of the family would prepare a coffin.. There might be
viewing and a period of prefunefal'mourning-in the home, then - ...
- a church service; followed by a'burialfin“the;church“cemétery.,:fn

As American cities grew, ‘particularly during the:nineteéhéﬁif;} A

century, tradesmen began taking over -some of the functions:
previously performed by the'family,'the‘pongrégation;_the; LoET
community, and friends. The furniture manufacturer or cabinet .
maker began to produce coffins for sale. Members of the -
community who had become expert at "laying out™ the dead ‘began: -
to do it for a living and were known as un&ertakers@'-FunctiOhs
previously performed by the church or co wunity began to be ':
performed by tradesmen partly because of the urbanization of -

the nation and partly perhaps because of the church's unwiLlingJ
ness or inability to perform many of the_functionSHWhich‘fell_tq;.~-

it naturally in a rural setting.

Among the principal reasons for thé growth in funeral Y
directing was the institution of-embalming,-particularly-during
the Civil War. . During that holocaust, large_nUmbers“bf'501die:.ﬁf'j
died far from their homes and families. ‘th_unnaturally these” - .
familieS'wantedtbodies of their relatives brought td*theirlawn{;j’:'
burial grounds and medical embalmers began performing their . .
functions on the battle fields of ‘the Civil War.: The art of ..
'emblaming‘became<highly.developed3and widespread during this.
period. S . ' : S S

"at the end of the nineteenth century the states began to
~ pass licensing legislation to regulate the practice of embalming
State boards of health began to b concerned about such things .-
as burial and cremation permits and the filing of death. L
certificates increasingly-bécémeﬂrequired'by'Statevlaw.ﬁ Such
requirements fitted with increased knowledge of criminology and’ -
"in. terms of the police powers and duties of the state became a

_necessity in the urban setting. L o . L

S
G—

- -1/ Except where indicaéed by the first person pronoun;, the
: folldwing discussion of the American funeral is taken large
‘not exclusively from Vanderlyn R. Pine, Caretaker of the Dead
. (New York, N.Y., Irvington publishers, Inc., 1975) PP-: 15-28.
.- Quotes are used where appropriate. -His discussion and this one
:h»,c0mp0rtigenerally’with other documentary submissions an
. during the hearings. : ' -

largely but . -
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. Church.. The undertaker would display the body in the living
room or the parlor; thus, the term parlor was transferred

o ultimately to.the area in the,funéral'hOmeﬂwhere the body was

~viewed and the family received friends .during the mourning period.

~ During this period also, "funeral establishments began to.
appear in urban areas" and to some extent in the smaller towns
-of the United States. The operation of laying out the dead and
- embalming could ‘better be.performedﬁoutside the home; thus, the
undertaker began to‘supply'thejéoffin, livery_(carriages), '
mourning materials, memorial cards, flowers, chairs, robes,
"pillows, and religious paraphernalia. ' Heé also assumed general
responsibility for the direction of the funeral services,
‘arranging for music, flowers, and the religious service.

- Homes occupied by undertakers began to be converted to use
for theAgenepal.public. Some were built~exclu$ive1y for the.
' purpose of conducting funerals. This' trend, begun in the late
nineteenth and early twentieth centuries, has grown. .

 Today's funeral home has oné'or’several large parlors, a.
special laboratorygin‘which'émbalming~is carried on, a chapel-
'1ike-facility in which a religious or nondenominational. service
may ‘be held,'along;with>garages,'parking lots, etc. 1In .

- addition to=pfdviding'merqhandise1and,equipment, the funeral

. burial site to the home.

There are'tbdayfapproximétely'ﬁﬁéntY{th.théﬁSand funefal;' 
. establishments in the>Qnited_S§ates and:a'proximatgly,fiftyf’ i
" thousand people;liCénsed“tovpractice_funeral directing. .In a .

‘Society as mobile as ourS'fthe_likglihgbd”of;dying within the . .

context of a large family-has dlm;n;shed-markedly.';"Eacﬁ"year
proportionally mQte»people_dieiip institutiOQS»instead_of their

own homes and almost all of the dead are cared for by funeral -

‘directors in funeral homes.™. ‘ ' . :
‘While ‘there is cbnsiderableﬁhétefqgeneity in the United

. States in various aspects of the funeral service itself,

'particularly,amOng’VariOUS religiOus’and,ethnic'groups, the

homogeneity of the overall funera11serviCelimpresséd-upon me

as we moved across the country to hold the hearings, «There
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funerals as,rapidiy as possible aftet death, the variations
among American Indians as to tribal rites, and the process of:
- holding convivial wakes among certain-ethniquroups. 2/

'A‘LOverriding this,‘hoWever, are simiia;;tieg fairlY'CDthﬁffﬂg; ' e

to virtually all groups in all parts of the United States. : -

- Generally, when death occurs a physician or the police
are notified. . "The cause of death is medically certified
either by -a physician, a coroner or medical examiner.". At =
this time, the family, having heen notified, chooses a funeral .
director. Generally the choice is. ethnically oriented, but it
may reflect social class, status, and geographic convenience.

~ The dead body' is usually removed from the place of death w00
by the funeral director and taken to a funeral home. ‘There, it - =
is customary to embalm or otherwise sanitize through disinfection.
Embalming may include dressing the body and restoring it ... == _
(applying cosmetics) 'in an attempt to render the deceased lifelike -~
and presentable for viewing. - B B R

®phe immediate family of the deceased generally makes the * .
necessary arrangements for the funeéral. For example, the place,
time, and type of funeral service, the place of burial or =
cremation, and the type of casket, are'a few of the choices that
must be made. These and other elements of the funeral'are- R

" interrelated and seem to be based on social class;ﬂethnig;vand’ 7.°
religious attitudes." " - S B e

.. "Viewing the dead body is widespread in the United States
and occurs in all social class levels. Usually, ‘it is done
during specified hours of the funeral homes; but it may . take -

- place at the home of the deceased;‘p:_ocCgéionally‘at-the ’
church where the service is to be held. During the viewingy -
friends and relatives Spend*timéfwith'the*bereaved'family v

Religipus?and~ethhic_differences‘appear'to'be the basis for - . =
varying attitudes about the length of viewing and the attendant
‘mourning customs. AmericanjViewinQ'CuStoms’cbﬁsﬁitﬁtefg,peri
of ‘visitation- for the immediate survivors, their kin, and-thei

‘"Most funerals in the United States include-aﬂréligiousff:"
service. - At times, there may be a service by a fraternal or .. -

~ other organization, and occasionally there- is no servicég;jﬁhe3

© . -2/ See, €.g., testimony of Richard Myers, Chairman, Utah
State‘Boqrd;of'Funeral'Direétors and Embalmers.  He, as well.as

. ‘many other witnesses, were asked ‘to name regional customs .or -
ou Neithe

‘ﬂ‘p:adticeS;With,Whichga.rﬁlenas>pfopOSed'Wpuldfinterfe:e:
. he nor any other could do so, Tr. 8289-90. T
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 .religious services are held either in the funeral home, the
.home of the deceased, or the church. With few exceptions,
there is little active participation, other thanvattendance,
by family or friends at the funeral. ‘This is a uniquely
‘American custom, and in many--parts of the world the family
“‘actually carries out these final acts." : S

. "Generally, at the cemet ry there are religious committal

‘Tights. After the committal it,is,commcn'for-the‘family to .
leave the cemetery with the casket fully above ground. After .
. the departure of the mourners, the funeral director  supervises
the lowering of the casket into the grave. As with other parts .
- of the funeral, there is seldom active group participation at

- the cemetery except for the reciting of widely known prayers."

"Earth burial is the most common means of disposition
chosen for over- ninety-two percent of the deaths annually. .
Cremation is chosen for less than five percent of the deaths
annually. Usually, cremations are handled like burials, with
the exception that the Procession to the crematory is often. -
smaller and occasionally includes just the hearse." ' T

"Funeral expenditure is-divided among the funeral director,. -
crematory or cemetery, clergymen, and florists. The largest '
‘.portion generally goes to the funeral director. His charges | .
usually include the casket selected by the bereaved family, his
professional services, use of necessary equipment. and facilities,
motor equipment, and other related items. This is unlike many -
.societies in which funeral expenditures goes to other sources. .
such as religious or social groups or,gover‘_ental“agencies.F

' I_was_made.aWére,uthroughoﬁt ﬁhis'prégeéding;~that;induétryV 

'l.fépresentatives-objected_to the term "industry" in reference to.

their occupation. The Supreme Court in recent cases 3/ has
begun‘removingAcertdin.distinctions between professions and
trades. There is in this occupation no underlying systematic
-body of theory and knowledge sufficient to distinguish it from -
other trades and set it apart as a profession.  The preparation:

- for the trade is relatively unintellectual; it is practical and:
the necessary knowledge is acquired generally on the job. rather ..
than through long training in a professional school. B

-3/ See, e.g., Goldfarb v. Virginia State Bar, 421 U.s. 773.
(1975);‘Virginia*StatejBoard of Pharmacy V.fVirginia«CitiZens‘
Consumer Council, 47 U.S.L.W. 4686 (U.5. May 24, 1976).
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, pr. Vanderlyn R. Pine classifies funeral directing as a
profession because "professions have a higher degree of =
professional authority. The professional determines what -ig
'good or bad'' for the client; not only must a client accept’

 that judgment, butfgenefally'the,cliEnt is not fully competent

to iudge. the quality'of'the'decision.““ This description fits =
very well the medical profession in which the patient has -
relatively little to say about the profesSional»dedisiongbeing :
made by his doctor. He may consult another pronSSiona1~but'

generally ‘is in no way competent to make a degision .on ‘his

own. 4/ Continuing, Dr. Pine stated: "This iS»considerably“'f: T

different from the business notion that 'the customer is always
right'. - Of course, along with professionaliauthority;iSftheffz;v
understanding that great-.care must  be taken not to exploit the .7

' client."  Here Dr. Pine has begun to touchon the,basis-fér»theﬁj;'

proposed_rule“and this_proceedinq,‘.Is;thetcustOmerfalways,ﬁ‘*;,”
‘right?. Should the customer  have the right to make ‘the choices? " ...
Is the customer. competent to make the choices? If he has not

made the choices and. rather has had them dictated to him by the

“"professional,"” has‘heAbeen’exPloited?"I have delved. into all v
of these questions in the discussion of‘the»disputedxissues'and_ »“w

the findings of fact. 5/

Accordin§ to Dr.'Pine, "Because professibnalism is‘highlyk
respected. in the American society, the wordﬁ'professiqn!'tends

. to be used as a symbol by occupations seeking to improve’ or

enhance the’lay'public‘s-conception of that occupation, and :
funeral directing is no exception. To some extent, this appears’
to be because the funeral director hopes:to'overcme‘the stigma -
of 'doing death work!'. Even though death is an-every day s

occurrence, in American society it long has been-a taboo:subjeCt,.f
Most people'appear'to be. uncoricerned about death and do, indeed, .
have little experience with its .impact. .This “is contrasted with: -
funeral directors, who ‘are deeply cbhéerned;aboutfdeath{-deal.i;_
‘with it daily,:and for whom it is the source of income.". - = R
I believe that the attempt-tojdenominateffunaral<directing'5{
a-profession.is well déscribed by Dr. Pine. ~However, I further .
believe that funeral directing fails to fall within the para— = .
meters generally describing other professions. ‘While I attempted
to refrain from the use of the term “industry",outfof‘a'sense”of~f

politenes’s to those WhO objected to : j_t’ 2T do ‘not cons:!_.der .!'-ind,u_stry“" =

. 4/ Testimony of Dr. Edgar Jackson,'pasturalypsycholdgistf:

Tr, 5333. .

o 5/ 1Drg'Pihé a1sQApointed"out;f"Théiéffbff$_to”haké»fuﬁéfalw i
_-directing a profession have been ‘seen as a form of collective :

status-seeking and mobility and an attempt to elevate the funeral .

director -in ‘the eyes of the public." . His cite to this isnLeijy¢%-=f

Bowman, The American Funeral, (Washington, D.C., ‘Public Affairs .

Press, 1959), p. 77-78, note 1 supra, at p. 147 and p- 154.
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‘to be a- perjoratlve term and belleve that 1t is as honorable
- as . the word profe851en. I agree with: George Bernard Shaw
. who said that "All profe531ons are consplrac1es agalnst the
.1a1ty " 6/ :




- 111. ‘BASIC ISSUES - .CIRCUMSTANCES OF FUNERAL 1

‘bereavement, infrequency of purchase by the buyerl ‘time’ pressure

: they could do. 3/

vHouse of Rép., Tr. 2521. Although he- 1s not an'expert hlS.

"CONSUMER KNOWLEDGE OF_ FUNERALS AND THE- QU’
. STATE REGULATION .~ "

T

Issue No. 23

“Clrcumstances of the funeral transactlon. Does the funeral
transac¢tion have distinctive characterlstlcs (e.g., effects of .

and the like) which serve to place the consumer 'in.-a disadvan- '

taged bargaining position ‘relative to the funeral dlrector and j? b

leave the consumer espe01ally vulnerable to unfalr ‘and-

"deceptlve practlces’"

In its statement of reason for the proposed rule, the’ :*V
Commission noted, "The funeral transaction has: dlstlnctlve

characteristics which continue to. place consumers in a pecullarlyv"

vulnerable p081t10n." 1/ This issue. relates to the above

‘statement..

- In some respects the funeral transactlon is dlfferent from
most other consumer transactions. . Differences serve to limn’
this transaction and distinguish-it from others. ‘What- then are

" these dlstlngulshlng characterlstlcs7

The funeral transactlon is handled only 1nfrequently by

‘lay persons. One funeral arrangement in 15 years would be
" close to the average for most individuals. 2/ Unllke the purchase

of an automobile which occurs on the average ‘every three years or-
so, this is .a much rarer ‘incident. Thus, its unfamlllarity to

~'the consumer does dlstlngulsh 1t from most. other transactlons._ﬁf

. . Time pressures also are ev1dent in’ the arrangements for a: fﬁ
funeral. Many funeral. directors testified to the 1mportance of;

" making arrangements quickly if, for instance, ‘embalming is’ to- ‘>g?j;}.f

be done’ properly.' The amount. of time available differs with
conditions such as temperature and state of the corpse, but. all.
stated that the earller the opportunlty to embalm the bett

1/ 40 Fed Reg. 39901

2/. See testlmony of Congressman Ralph b:1 wMe_c fe

guess seems reasonable.

3/ Clarence G Strub and L. G. Frederlck, The Pr1nc191es

“and. Practlce of Embalmlng (Dallas. Lawrence G. Freder1ck,_l961hi e

p. 501.
22
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-The effects of bereavement on*theuconsumer'are.particularly“
important. to a full response. to this question. In what emotional
state is the survivor and does: that' state make the survivor
' vulnerable -to unfair and/or deceptive practices?

>

Most. consumer advocates and staff witnesses indicated that -
one of the,principle”characteristics,of'grief is disorien-
'tation.-4/"Thisidisorientation-shouldtbe most evident to anyone
- who has' had a loss -or- has observed anotheér in a grief situation.
The principle'description of a ‘person in grief is disorientation.
"When we get a bereaved family, sometimes they- are too bereaved
" to discuSS‘anythihg."g§/i’Some.Witnesses:pointed*Out that a
disoriented person is: neither willing nor able to comparison-
shop. 6/ Comparison shopping was discussed, 7/ but this .
certainly cannot -be accomplished:- by someone who is disoriented.
Further, witnesses have.observed:aAreluctance on the part of the
‘bereaved to move the body from one funeral home to another where -
the price is lower. 8/  This is considered undignified and :
inappropriate, 9/.° T . S PR o :

.. Many industry witneSsésApointed_but, however, that ﬁhe .
,bereaved;dounot‘attgmpt,to;make:funeral'arrangements alone and = -
these witnesses indicated that because’ of the presence ofActher; _

people the effect of bereavement as it relates to the business:

" aspect of this transaction is minimal.

.,‘fg/ fsee;feﬂg;;wtesﬁiményjdf D:.'Rdbért Ne1éoanest,,clergymah}-
- Tr. '200-01 and testimony.of Dr. Charles W. Wahl, psychiatrist, Tr.
8466-68. . ‘ : B . .

-5/ Rabbi Sidney Applbaum, Tr. 1056. ) e
- 6/ Testiﬁony;of Dr;;iéséphvnércelii,_educator and’ member,
Statutory New York State Funeral Directing Advisory Board, Tr.
580. Testimony of Raymond Paavo Arvio, professor and author, -
Tr. 1143-44 and testimony of Dr. Samuel C. Klagsburn, psychia-
trist, Tr. 1355. _ = - o ' o

.7 seei‘éfg.f'téstiméhyfbf“kbﬁeftTW[jﬁigkér;}exécutiVe
director, Illinois Funeral Directors Association, Tr. 2699.

P—

o .-'-.»8'/1_v::s'e}e;~,-;[fe:ﬂ.f'i';-'l,_,t--,‘e',:_‘s't'im‘c’miy;ié{f':_f:t_:’l*ii':%_l.i:e*--.I.VLIr'-'?”..‘.F_:ll’écf,fé_ric_k'I-\-»Ffein'to.r_l',_-'j
"Tr. 6419-20; and written submission of 'FTC Staff Interview Report

with R. DiPippo, Association for Consumer Protection, Record III-F-17..

9/ 14.
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Testimony indicates that in funeral arrangements for black:
people, frequently the ones who make the arrangements are other

;famlly members of the consumer who might be similarly though not"

as’ intensely bereaved. 10/ others testified that friends of
the deceased sometimes make the. arranhgements." 11/ This is also
sometimes true of funeral arrangements for deceased white -
people. 12/ Are these persons then at a dlsadvantage°
Certainly the emotional state of the parties will diminish as
distance from the deceased increases, but an element of . grlef,
as well as a proper showing of "respect," dlstlngulshes ‘this
transactlon from other marketplace act1v1t1es. 13/ : Sl

Furthermore, more frequently than not, the. pr1n01p1e" _
bereaved party or parties, that isy ‘the’ spouse and children,

“are involved in the selection and.arrangement process. This.

being the case, even the presence of other people will not
serve to protect the survivors from unfair and deceptive
practices. One. is reluctant to create a hassle while a relatlve"'

" or close friend is disturbed. Such a disagreement can only

increase the disturbance -and would serve as an inhibiting factor
to anyone who might w1sh to object to suggestions by the funeral‘
dlrector. ’

Many . survivors make arrangements alone. Thls is a moblle"
society in which the nuclear family is prevalernt. 14/

.. Frequently, particularly among the elderly, the survivor is

alone and must make decisions which have profound economic
1mpact for the surv1vor. 15/

10/ See, €.g., testimony of James Couch, funeral dlrector
and member,. Il1inois State Board of Examiners, Tr. 2927-28 and

,testlmony of A. R. Leak, Sr., funeral director, Tr. 3874.

11/ Couch, id. . S S

12/ See John H. ‘Kerr, Jr., funeral director and secretary?

treasurer, “The Funeral Dlrectors Assoc1at10n of Kentucky, Tr. 3028.”‘

: lg/ See, e.g., Fenton, note 8 supra, at 6419 20 and- Benollel,
note 19 1nfra, at 5295~ 97.

14/ Howard C. Raether, Successful Funeral Service Practlce,

'_(Englewood Cllffs, N. J., Prentlce—Hall, Inc., 1971), PP- 129, 231

15/ 'See,: e. g., wrltten subm1551on of Natlonal Retired
Teachers Assoc1EtIEn/Amer1can Assoc1atlon of Retlred Persons,.;
Record’ II-C—1516, p. 2. '
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Another emotion ‘that also operates in this area is the
~feeling of guilt and the necessity of expiation of such guilt.
A number of persons commented- upon this characteristic of the .~
‘bereaved in the funeral transaction. 16/ Observation of the
~situation as described leads one to the conclusion that
- elaborate funerals serve to ameliorate feelings of guilt
whi.ch’ a- survivor might have in regard to his/her relationship
with the deceased during life. R o

. A number of persons testified that funeral directors made |
Statements to the effect that this is the last gift one can

give or the last loving act one can perform for the deceased. 17/ .
-The fact that the deceased cannot enjoy or appreciate the gift” .
is usually ignored. But such a statement itself plays upon - B
the grief and guilt of a consumer and leads to a purchase of:
higher priced goods and services than would have been chosen
~ otherwise. 8/ - o : S . i I

A number of funeral industry members testified that there
- are- other transactions which are similar in which .there is no S
="regulation’proposed.v-They'pointed,to the employment of a doctor -

N 16/ See, e.g., testimony of Dr. John'G. Wallace, psychiatrist,
Tr. 5505, testimony of Dr. Milton Blum, director, -Consumer Affairs - !
- Institute, Miami, Florida, .Tr. 11561-62 and Research Report.

of Dr. Blum, HX—Washingtbn;II,‘testimony‘of‘Dr;ﬂMyra,Bluebond#"
Langer, professor, Tr. 2380. Vanderlyn R. Pine, Caretaker
. of the Dead, (N.Y., N.Y. Irvington Publishers, Inc. 1975),
p.Tas AR A ’ o s

. 17/. See, e.g., written submission of Mrs. Roy H. Murray
(on behalf of herself and her husband), consumers and clergyman,-
Record 'II-C-26. “For. a. further discussion of the misuse of these-
“types of expressions, see testimony of Michael Hirsh and e
Peter Hawley, WITW-TV, Tr. 2762-64. e
18/ See Wahl, note 4 supra, at 8467-68, who states "most
persons, after the experiencing oF a loss, go through definite stages.of -
bereavement which have came to be well understood and there is a mumbing, an
. Ancapacity to use one's higher mental functions in the solution of one's = - .
' Enxblems; an<mmm—reliaﬁce1qxn;suggestﬁmm;bY<ﬂfers; a wish and a need for
: camxkt,prerfplaxzjm11umkfstmﬁﬁng.icmmmqmmnﬂymﬂmeabtury to make
_ dhbjective plans during that period without some measure of loving or kindly.
help is greatly abridged in the average person's circumstances.™ ; .
... Itis.at these times, too, because of mixed and confliffual feelings
~that persons have about their ¥elationship to the decedent or their cwn -
concern about death or dying that they are especially vulnerable to misrepre-
~ sentation or to other circumstances that often prevent them fram having the =
. kind of funeral service or practices that they might otherwise have s
elected . ., " ' _ ‘ : R

25




- . R . »

‘or choosing of a hospital. 19/ While price information is
generally not available as to these services, one must ask .
if it should be available and if this unavailability in any . .
way diminishes the basis and purpose of this proposed rule.

I believe not. Industry testimony only pointed to other IR
areas in which consumers are inadequately informed and does . | s
not by such testimony diminish the need for information and = S
‘protection in these situations. : ’ o I

' The state of mind of survivors was described by an . -
expert in the field as follows: : A

The majority of experts 'in the field would, -~ . . | B
I believe, say that the survivor's psycholo-. . v ‘ '
‘gical state of mind during the early post-
death period is one of shock and disbelief
interspersed with bursts of unexpected o

- feelings, including those of sadness, guilt, -
“and anger. This period is one in which loss. - ...
(whéther -anticipated or not) suddenly becomes R P .
reality, and it is'a usual experience for the e e b
surviving individual to be flooded with all
“kinds of feelings and unexpected reactions. .

s

:0on the matter of grief, it is important to”
distinguish between internal reactions of -~ R :
~grief not observable to other people and - - o SRR
~external expressions of grief giving evidence ~ B
to others that a person is mourning. There
is, I believe, a tendency for people in general
~ to think of grief as being present only when
individuals demonstrate strong emotional ‘ .»
reactions such as public weeping or loud crying
"and wailing. - The reality is that grief is an.
~internally experienced response to the loss of -
a significant relationship, but it may or may .
not be expressed in ways that other people can | -
see and identify. Bereavement behavior-is.a: ..
socially learned pattern of conduct in response. =
_ “'to loss through death and is rooted in the -
" fundamental values and beliefs of a society -
-in¢luding. its religious ‘traditions and customs.

pier

" Greatly influenced by Northern European traditions,..
‘dur society is one in which people in_genera - .07

- ‘attach high value to the maintenancg;ﬁfVSelf—[:?$ '"”

. ‘control over the expression of strong-feelings. g
.People,whd{havefbeen1sOciali2ed'in,thisiWay3ddﬁ¢gj:a'
“not present,the'appearance”of‘grie£€3trickep‘j}'

7019/ See, e.g., testimony of Vincent E. Polli, secretary- .. ..
treasurer, Vermont Funeral Directors Assn., Tr. 2177 and Statement _
of clifton W. Anderson, executive director, Washington State Funeral
Directors Assn., Record 215-46-1-29-13, #2, p. 2. R
o ‘ : 26 L o :
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- person according to the.stereotyped-image.
I make this point because a fair number of g
‘persons who are acutely caught up in the pangs
A of grief may not be recognized as such by
S . ordinary, untrained.obServérs. .

- .. the early stages of-grief,_i.e., the immediate
o : - ~Post-death period, also often function in ways
B - that blur or blunt the environment as well as -

. -the thinkipg,process_itself,~ Not uncommonly,"
for example, the newly bereaved person may not
appear to hear comments ‘that are made directly
to him. Alternately, he may remember and report
-them quite differently. than they were stateqd to .

" him by another person. My point here is that
emotional distress is part of a total body

.resp0nse,to.acute_loss} and these reactions. o
impinge on the individualfsgcognitive:processes: : BRI S R
in ways that inhibit'the,ability to think clearly =~ .-~ ° S S
and concisely. ~Some people will even experience - e :

_great difficulty in making decisions at this time -

The StrOng‘emotional reactions.associated‘with

The'interactiOn'bétWeen emotional.reSponsesvand;

.usual thinking processes observed during the ‘

early post-death period . is -an important one for '
it'increases_the-tendency for people to depend on
~other people for helping with decisions.  .We know '
fromrthefstudiés»Qf;Glick,;Weissj-and Parkes that:

the bereaved,perSQn,during the immediate post-—

death period often looked to other people for
direction and guidance in making'decisiops.abouti_ oo
the’funeral‘transaction, . Widows in particular wére . .
prone to look -to the men in their immediate families
for assistance in this matter as well as to the v -
funeral director from whom the purchase was made. 20/

tion of the-berééved as ifurelates:td

: In regard to the condi
the 'paucity of complaints about. the arrangements and the cost of

funerals, I belieVe(the_emdtional cbndition dffthé,bereaved'is _
such that it renders. unlikely .a Clear memory of what transpired
‘;nd“furthérmore;»supseqqent]emotional developments as pgrt of

——

coL 20/ Téstimbhy of Dr. Jeanne Bepo1iel, professional nurse, -
- Tr. 5295-97, . © B ' T




I - and- prlces.l,(See discussion of Issue No. 24- ‘immediately .

the grleVlng process also inhibit an individual ‘who mlght 1n
other circumstances file a formal complaint. 21/ A number of .
therapists testified ‘that there is suff1c1ent'de51re on: the
part of the survivors to put this experlence behind them so -
that a reviving of the despair felt at death (whlch mlght result
from the filing of a ‘complaint) "is looked: upon as too costly‘f'
any pos51b1e beneflt 1t mrght derlve. 22/ R

'Summar v The funeral transactlon has several dlstlnctlve
characterlstlcs which serve to place ‘the consumer in a

disadvantaged bargaining position relatlve ‘to. the funeral dlrectorﬂ;f

and leave the. consumer especially vulnerable to unfalr and
deceptive practlces. These characterlstlcs are.,__:_

1. The dlsorlentlng effect of bereavement.

-2 The feellng of gullt or other emotlonal
consequences of death

3.‘,The mlnlmum tlme avallable to make arrangements.:-.-:f
* . * *
‘The flndlng glves rlse to a paradox.; If the consumer is"
disoriented and he or she is the one who is making the. arrange—,:
ment or the decisions relative. thereto, then will a series of
‘written disclosures be meaningful? How much written (or for
© that matter, oral) -information can be’ absorbed, given: the short
‘time. available and the nece551ty to deal with’ emotlonal conse-~
quences of death such as gullt.‘ ' : '

-On the other hand, if the arrangements and de0181ons are‘

belng made by someone not’ in deep grief, a friend of the family R

or a distant relative, . are extraordinary measures,_such as some
- of those contemplated by thls proposed rule, justlfled7

In deallng w1th this problem one must keep 1n mlnd that most
consumers are not knowledgeable about funeral laws, alternatlves

-follow1ng ) - This lack of. knowledge would apply equally to" the
grief-stricken as well as the more objective ‘friend of the

family. To the latter wrltten dlsclosures could be most helpfullyﬁ

The 1nformatlon dlsclosed could also serve an educatlonal
function to the extent it is- read by the recipient. Although
‘most people arrange few funerals’ in a lifetime,. the 1nformatlon

' so distributed could be of some later use;: 4just as Truth in
‘Lending disclosures sometlmes make a consumer aﬁafe of: annual,

‘percentage rates and serve as an-.aid in later transactlons rather}flf

than 1n the one giving rise to the dlsclosure._

21/ See, €.9., Wahl, note 4 sugra, at 8511—12 and Wallace,;gn;

,l note 16 supra, at 5526 -27 .

Wahl 22/ See, e.g., Klagsbrun, note 6 supra, at 1357 58 and B
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~ An additional benefit could accrue from‘disc;bsuresz ¥in

retrospect consumers could determine whether they had been .

-fairly treated. This would help in- subsequent decision‘making,'

as ‘to which funeral home- and what type disposition to use if =
the occasion next arises. . B .

-~ _The disclosures will thus be an aid to those charged with o

vrégulating‘funeral‘hdmé,compliance with state law.' With S
documents .in hand, ‘a consumer will be able to point out where
a wviolation may have occurred. R A

. For the reputable funeral home this will be a protection
-also. There will be no accusation- of non-disclosure, for the
.evidence will be &t hand that no violation had taken place.

“-Issue Nd;‘24

”ConSumer~knowledqé'of’relevant“COnsidérationS."Have consumers
purChaSed'funeraliserV1ces and products with incomplete'or J
inacurrate prior knowledge of: legal_requirements*and‘prohi-
bitions;'availab1e=altérnatives :especting’disposition,of the
dead and commemorative services; funeral homes!:offérings‘and‘
prices; and other material information?" " L N

. Virtually- all consumer witriesses indicated that consumers
have very little‘if'any-know1edge of légal'requirements‘and Co-
pProhibitions. 23/ Only infrequently does a consumer handle a
funeral transaction. 24/ This experience is insufficient to
~dévelopment of any "street wisdom" on the part of consumers.

A number of witnesses testified as to the degree of consumer
ignorance of funeral requirements. 23/ Several witnesses

"'“23/ ”See,'é.g.,_tgstimOnyfof:Staunton o. Flandgrs, consumer K

and Temple Burial Group member, Tr. 4649-51 and testimony of
‘Malcolm_siegel, consumer, Tr. 2961-62. - o

24/  see, e.g., Raether, Note 14 supra, at p. 127q

25/ Tesﬁimony of Beatrice Heveran, Assistant Chief, Consumer

Fraud and Protection Division, Office of the Attorney General, -

- State of Illinois, Tr. 4446-47. . Testimony of Howard R. Kaufman, -
Chief, ansumer-Fraud'énvarOteCtidnﬂDivision,MOffice of the -

-Attorney General, State of Illinois, Tr. 4476. Testimony of

- Professor Byron D. Sher,'Pfofessor‘of‘Law, Tr. 7525+26. Testi-
- ‘mony of Dr. Peter W, Sperlich, Professor and Consultant to .-

ffi;bva;. SperliCh."Hx—Los Angelgs 17.

~California Citizens Action Group, Tr. 7411-13. Also‘seelsurve&i:iii
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rteétified_asgtq the‘ignorénce of elderly %ﬁ/,gogcegnf'gn
in general and legal requirements in particular.

. witnesses, including the president of .a large fndﬁétxy

- association, testified as to the,degreefafﬁignbganée of
in»ggneral.'gl/, o R SR

_ In regard to the”évailabilitY'of,alternative‘mgthgds of
‘disposition mos;jof'thé'sam55WitneSSesftestified'that there.is . ¥
relatively- little knowledge about such alternative_methéds.jggja T

To the extent that knowledge today is based on advertising, the '
findings in this document in regard to Issues 22 and 26 are - .
relevant. . There is virtually no advertising about the . S
availability‘df;alternatives and relatively little consumer. - =
knoWledge‘thereof;' S P

In regard to funeral home offerings and prices as well as .
other material information, consumer ignorance is typical,'gg/..
The lack of advertising and the unavailability of prices and " - .
price informatibn'o&erftheAtelephone serve to keep the consumer.
in ignorance. Even when a consumer .goes into the funeral home,
he still cannot determine just what the alternatives are since . -
- some ‘of the offerings,wparticularly'the,10w gost_casket,fmay‘,_"&ﬂ-_ b
not be on display. 30/ Some funeral;directo:s?testified-that~fﬁ -
should a consumer ask for a low cost or, as many -industry . .

members call it, a "welfare" CaSket,_he/she*would”be told’abdﬁ£31'~‘t'

. its availability and:its_cost:,.neVertheleSS}'tﬁnefand‘again'a.H»$;f; f

COnsumers~apdrqonsumer-groupjrepresentatives_teStified-asvto;

LS

26/ Testimony éf.Lénis;MaCanaidQAAﬁéiicaﬁ‘Aéscdiatibnlpﬁ L
Retlred.Per$ons_and,The_National~Rétiredf?éachers?,AsSOciatiQn;”f'., )
. Tr. 2637—39r‘sTestiany.of_William'R.,Huttqp, Executive Director, -:

National Council'of;Senioquitigens;,Ir,jl3l453 .ﬂQp:

. 27/ Testimony of Fred Sweeton, East Tennessee Memorial © .
Society, Tr. 9579. Testimony of Jane Flannagan, pittsburgh
Memorial Society, Tr. 9283-85. Testimony of Lawrenhce Jonesy, ‘- ' . .

‘president, National Funeral Directors. and Morticians Association, -

Tr. 9814-15, o s

28/ See, e.g. hearing exhibit of Rebecca Cohen, Continental -

angioimms’

A556CiatileonFune”a1'andﬁMemQrial'SOCietiéS}_,ﬁX?WaShingtgnf S
pp..33-34-1(Examples.dfnconSumer.ignérgndg;gffﬁltetnétiYﬁiﬂethodSr;

‘of disposition).. . -
o dee testimony of Dr. Hans'B. Thorelli;

IR

2 s 1, professor, T
10992-95. See also discussion of Issues" 16, 21, and 26. -

30/ " See discussion oflissueklO(a).
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their,ignoranCeﬁél/ and the other findings in regard to
‘infbrmationIoﬁfalfernativesxand¢prices'support the finding
that;suehﬁignorance,is widespread. - - '

>,What~results_in many instances contributes to a situation
_ termed'by_ECQnomists-monopolisticrcompetition;:ég/<7Thew06nsumer
:-surrendersgthe body of the. deceased to a*funer'l,home‘without ‘
knowing all the relevant facts about. costs, products and s
services. 33/ _The differences May'be‘in:the~namé~of'the;home‘
(brand‘idéﬁtification)rwithout significant'price_eompetitidn;'ﬁ-
. .. The  industry reppgsegtativesupointedhtotaunumber‘of efforts
- on'their part’ to disseminate information'about”legal requirements,
alternatiﬁe;methods_if;dispositiOn,‘and'funeral home offerings. 34/
- They are particularIYQprpuanEJan array’opramphlets‘whichjare.i
~-available in a funeral home which describe many .of these points -
‘ .although-remarkéblyAthey.have almost no information in regard to
fpriCe.‘35/”,While‘thqse”pamphletszare availablehpassively,*they‘,f,:
. are notavailable . at a timéﬂqr-ayplageawhen‘a’CQnsumer7canfusefi
“such information. ‘What is that time and.place»one«might-ask? -
'fWhén'making,fuﬁerélaarrangements is%oneJtime”when:know1edge75ndf;‘
information apout_legal,rgquirements,-alternative-methods and
prices would be,éxtremely?helpful,: Reluctance to give specific
:infcrmaﬁion5ingwgittepﬁform_was“marked,bbased‘onftéstimony‘by:;
' funerqlldirectors.fgg/“ Many felt it would interfere with their

.gi/:_see; e.g., wfitten~submiSSion'of_Cdngréssman'Flbyd
" Fithian, containing letter_of-Edgar“Wirt, Greater Lafayette’
: Memorial-Society,.Redord,IIfc—1830*and Cohen, note'28;sugra;f g
~at 33-34, - -5 0T T e T

'32/' Téstimoﬁy'offProfeSSOr'Stevén Shéve11)Iecdﬁbmiét;»
Tr. 11871-73. , . . A

-Ninker, executive director, Illinois Funera] Directors Association,

- Tr. 2674-78 and hearing exhibit'offc.HStéwaxt Hausmanp,<exeuctiveA

,direCth,_New Jersey. State Funeral_Directors;Associat;gn,'Hx—

Hausmann 1. = = - ~ . S R o
35/ '1a.

. 36/  See, e.g., testimony of Burton L. Hirsch, funeral director
and vice chairman, Pennsylvania State Board of Funeral Directors, Tr.
12499-12502, 12509-14 and testimony of Henry M. Gutterman, funeral
director, Tr. 1931-32, ‘ ' o o

34y . See, e.g., HX—CHicagori'and'teétimohj 6fuRbbert W.
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relatlonshlp Wlth the survivors if certaln 1nfor':t
. be written and most preferred to give 1nformat On. o
. Written information as contemplated by: the. pro
jbe most helpful 1n the at—need s1tuat16n; 38/
: Other methods are’ also used by funeral directqrs to
dlssemlnate ‘nonprice - 1nformat10n about  funeral serv .
~information, based on my viewing of that which was' ava
-this record, is’ generally biased toward the “"traditiong »
' funeral. 39/ Discussions of alternatives is ‘limited or non:'
existent, whlle the beneflts of the "tradltlonal" f_neral e
stressed._ : T S -

Informatlon is frequently avallable in lecture ‘?o’schools
and service clubs.. 40/ . This is a commendable but an inefficier
- means of dellverlng “information to. the- portlon of ‘the P blic -
-needlng it, . It is- insufficient: 1nformat10n s1nce 1t lS blased
and OmltS prlce 1nformat10n.-"‘ . v :

, - As emlnent an: expert as Dr. Edgar Jackson, a well-ﬁf‘”
pastoral psychologist, writer:and lecturer on ‘thé" subject_ov_
. this proceeding,: was- asked "....I would ask ‘you if you wouldn!'
believe. that people do know what the law is with’ respect' v
funeral practices in the various states?" - The witnes I
_ are probably many- who don't."™ 41/ ‘Dr. ‘Robert Fulton of th
- Department- of 8001ology of the University of Mlnnesota wa
"Well, would you say most’: people -are knowledgeable’" An'we
“No, I wouldn t say most people " 42/ N : 2

’gl/gfld.,; “ ,
o 38/ At-need refers to the tlme at whlch funeral
arranged,. in -this case 1mmed1ately after death. LIt is.

" from pre-need in‘which the' party. arranges “for hls/her owr funeral
'The 1atter can be at a flxed ‘oY at a- flexlble prlce. S :

. 39/ See, e.g., hearlng exhlblt contalnlng pamphlets and

. testlmony of Noranel Nely, Florida Consumer - Information Bureau, f;h.
‘Florida Funeral Directors. Asscc1at10n, Tr. 10023- 25 and HX= ¢ '
‘Atlanta . 17,Aand Nlnker, ‘note’ 34 supra, at HX—Chlcago l

. 40/ See, eig.., testlmony of Arnold Hornberg funera d
and Pre51dent, Funeral Directors Services Assoc tion of "G
Chicago, Tr. 4770~71 and testlmony of C. Stewact Hausmar
dlrector, New Jersey Funeral Dlrectors Assoeiat'on,g'

o 41/ Tr. 5355-_,

1st1ngulshed',

%
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with little knowledge of legal requirements and prohibitions,

available alternatives'respecting disposition of the dead, and
funeral homes" offerings and prices. This consumer ignorance -
is pervasive. co S '

 Summary: Consumers have purchased funeral services and products

IIéSde:No.~27

- "State regulation of unfair_and'degeptive~funera1 practices.
-Have state regulations,or‘enforcement»actiohs adequately
regulated funeral practices such as those described. in Issues

and

. Issue No. 21

“In what way, if any, have funeral service industryhmembers‘pr .
other individuals or entities restrained, harassed or inter-
-fered with the marketing (including advertising) and sales of
funeral merchandise and services and alternative methods of
~ disposition, including pre-need arrangements, cremation services
and contracts with memorial societies?" - '

 The question of the adequacy of state regulations and
enforcement action is central to the basis and purpose of the
proposed rule,. for if in fact States are protecting their _
respective citizens, then an additional layer of regulations
should not be necessary. There are costs to all regulations
and this must be borne in ming since generally such-costs are
Passed on to the public in one form or another. We must take
care not to "protect (them) out of all (they) own." 43/

‘ "The Issue refers in its body to Issues 1-22 ih the Final
Notice 44/ in regard to the proposed rule. To the extent that
the practices such as failure to release bodies 45/ and :
requiring a casket for cremation 46/ exist at all one might

' 43/ Rodgers and Hammerstein, “The King and I."
44/ 41 Fed. Reg. 7787. - - S gl
.£§]"Sée_diSCuSSiQn Qf‘155u§‘3.v R ‘

 2§/ See discussion of Issues 4, 5.
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conclude that a federal regulation with its addit1 of -
penalties would be . ‘a healthy deterrent. to those w PR
consider violating these. generally” accepted pr1n01p1e5'of»good
conduct, prlnciples whlch are sanctloned by 1aw and

-regulatlons‘~47/

. To the extent that other practlces are found to be .
prevalent practlces, such as embalming without express :
_ perm1551on, then it follows that" Issue 27 must be answered in
the negatlve.u' : R

Nevertheless, I belleve 1t would be helpful to dlscuss the -

:conslderable ‘amount of testimony elicited during this proceedlnghgu*'

in regard to the guality and quantlty of state regulatlon.

~ State regulation of the funeral 1ndustry arose -out of’ the

neéd for poliecing of various sanitary and health require-
ments. 48/ Such requirements, while not uniform, are of a

~ pattern “and. I 'have no reason to believe they are: .not enforced.
. throughout the nation.  Some of these, such as the requlrement
that- each ‘branch of a funeral establishment have an embalmlng
room, are antlcompetltlve in a metropolitan area. There is:. no
reason central embalming facilities could- not  be. used to the" R
benefit of consumers. The concept of the full service. facrlltyj${:

-is outmoded and today: has the effect of restrlctlng entry 1nto v_3>4'l

'!kthls market._49/

: Typlcal of the makeup of v1rtually all state regulatory
boards is one overriding characteristic:: these. boards. con31st,
_of funeral directors; active or retlred, though generally the -

former. 50/. Only rarely is a consumer 1ncluded as a. member ofﬂ

B 47/ See testlmony of- Dav1d c. Murchlson, counsel to NSMA?G
Tr. 12378 85. : ‘ . . S

48/ See written submlsSLOn of John J. - Curran, presideht,«“7;
New York Funeral Dlrectors Assoc1at10n, Record II—A—185, p: 2;_ o

49/ ‘See Dr. Roger D. Blackwell,i“Prlce Levels in the. Funeral
Industry," TQuarterly Review of. Economics and Bu51ness, vol 7, '
©. winter '76, NO\.4, p. 80; Record VI—2._;‘ : o

50/ See, e. e.g., ‘Final corrected copy, KEElySls Of State
Statutes, Rules, and Regulations Affecting . Funeral’ Practlces
Industry, HX-Atlanta 7, pp: 2, -3,.12-14 and testimony of -

. Kathleen F. 0 Rellly, Consumer Federatlon of America; :
Tr. 9209- 12 :

e
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‘a Staté_board.JSI/ 'Recently_thé Governor_of Califqrnia
~appointed a well-known consumer representative to  the

regulatory board. 'His entry into{thiS'area was viewed with -

> 50mething'1¢SS-thanjglee'bypindustry,éougces;k§2/-2

;,,_As_éxampleé of the "revolving~doof,ﬁ'Carltdn-J. ﬁorberg;ﬂ

_Chairman-of the Missouri State Boardtof,Emblamers and Funeral

Directors was formerly a director of his state funeral.
directqrjs*association.‘53/:'RiQhardﬁMye;s,.Chairman,ofAthe

-Utah“State*EuneraliDirectors and”EmbalmerS’Examining Board has
..been-an'offiCer}or'directorfofuhis%stateIassogiqtidn.for'lS-17~
i years as well as. an officer of NFDA. 54/ F. James Wylie, Jr.

2 ehin 1971 was appointed to the Florida State regulatory board :
~.'and was ‘réappointed in.1975;v.In"1974475”he'was_Président of .

the Florida Funsral Directors. Association, - He‘resigned'from‘

~the’state board on October-l;,1975'tp»bécomeIExedutive'Secretary--
of the Florida Funeral Directors Association. 55/ -None of these:
fpractitiOnérs-perceived.any‘conflictvdf'intereEEZ Indeed, this.

. is":the standard;modUS}operandi in‘Virtually“every state. . ¢

. L The'funeral-industryfmembership~maintains close relationships .
~[f?withithe-regulatpry:boards'in-the;states.,ﬁThe*General Counsel “for
.~ the National Funeral ‘

.. Legal Counsel for the Cenference of Funeral Service Examining

Directors Association, Thomas Clark, is -also

Boards. 56/ The Conference of Funeral Service Examining Boards

.is the trade asSoCiation_representing.all of the state regulatory
boards. I : o SR

51/ “Id. and see testimony,OfIRép, H. Lynh'dondali,_Miéhigéh

-+ House of REEfesentativesvand Minister, United Church of Christ, -

LFE 4079780, L TR TIESE HAEGh of Chr BN
o A“§g/i'§§g;ig;g;,:cﬁar1es Kétés,wéditorial, Ameriéan‘Funéral-3;1w
- Director, December 1976, p. 30. ' T Co

53/ Tr. 4677.
54/ 'Tr. 8336-37.

55/ Tr. 9705. In 1975 the Florida legislature passed a

AstatuEE”prohibiting membership on_bqth>bbards*at”the Same.timei‘-

‘§§/.,Sée;fe. ;, teétimonj 6f‘H; DanDeVol,*funeral_direqfdf )

j'ahd*memberT—ficenslng Board for the Funeral'Directors_and Embalmers
' of the District of Columbia, Tr. 14138-39 an

"letter from Thomas H, Clark, legal counsel, to state llcen81ngu:' 

'authorities;'Memberszf the Conference of Eunera;;Service'Examiningﬂ
. 'Boards,,datedioct. 31, 1975, Record I1-C-1519. This reference to
.- 'Mr. Clark's functions is not intended to implyvnor.should_anyoﬁev

“infer that Mr. Clark behaved in any manner unethically. In this. -
.. Proceeding, he representeq only ‘the National FuneraI-Directors_f_.;
- Association. e T ' S

w;itten—submissidn¥of
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- review. 60/ while funeral industry members were in ‘favor of

. Callfornla, whlch is reputed to be an example
a .state can regulate for the benefit . of consume -
*tlcularly 1nterest1ng case in point. The testimony-
by various officials of the Callfornla State Board was - fq rwa
-+ to. the Commission in envelopes of the- ‘counsel of a trade | SRS
a55001at10n. 57/ While this is not in itself -in any ‘way 1llegal,_5;'»
Cit does point to the closeness of the relatlonshlp. t : E

: A member of the board regulatlng the funeral lndustry 1n
one state could not, under questioning, dlstlngulsh betweeni
role as state official .and his role -as funeral director: 58/
© This confusion'of the public and the prlvate inte 5 3

- of the quallty of state regulatlon. It is related &

-prev1ous observatlon in regard to the. makeup of these boards.

) Slnce the boards are made up 1argely of practitloners,
great deal was said about the merits of peer review: throughout
‘this’ proceedlng. 59/ Consumer ‘advocates opposed ‘'such: peer-.

_1t.161/ “While it would be relatively dlfflcult to regulate anyw
- 1ndustry without the advice of practltloners, it is:-asking for-
_ a largeness -of- v1ew and Splrlt not generally prevale_tf () hop

‘57/ See testlmony of Robert G. Webster, presxdent, o
California State Board of Funeral Dlrectors and Embalmers,‘;;z
Tr. 6545 56 _ S Lo i ,

58/ See testlmony of Robert D. Beach, Secretary and
treasurer of the Indiana State Board of Embalmers and Funeral L
. Directors,’ Tr. 5026 =32, L T S

59/ See, e. g., 0 Rellly, note 50 sugra, at 9209 testlmony
of Sanford Wa. Waxer, Consumer Federation of America, Consumer Lo
Alliance of Michigan, Greater Detroit Memorial. Society, Tr._4233—:__.
34, testlmony of Richard G. Fathy, consumer representatlve. Unlt,

.

Dept. of Consumer Affalrs, State of California, Tr. 8113~ 14, . 3
:8122, testimony of Bruce ‘M. Hotchkiss,. funeral director, Tr._8529—?? C
30, and statement of Earl Quattlebaum, funeral dlrector, Record
215- 46 1-29—20 #78 PP 7 8. ’ Ce T
. v : ' - BT =
-0 Rellly,»ld.aand Waxer, 1d.“,_ﬂ
. 1

at 8529 30._nd

: : : "Hotchklss, note.. 59 supra,
_ Quattlebaum, note 59 supra, at 7= 8._
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.j.l"Iolanthé".-f

- that practitioners would act in thé:public_interest'rathéf?than___
in their private interest on a-lOng—term'basisz*62/thhe:states
would be well advised to have agminority;Qf*funefal'director i
members with the balance being public members of one sort or
another.” 63/ -Were this.-to have ‘been the ‘general practice

throughduf—fheenationiyr,dp;notfbelieve thiS,proposed1rule&wou1dA,
haVe’seemed.nedessqry.to.have”iSSued from. the Federal Trade .
Commission. 64/ - .. = = . ° L '
Most state boards have functioned as complaint resolution
entities.. While this has some virtue for the complaining -
party, the simple resolution of “complaints may serve to: .
obfuscate real problems and ignhore others;.rThe'obquCation.,,
- takes place when the party complaining.isﬁsatisﬁied,'withdraws“ -
-~ the complaint, and nothing elseAis'done."EE/ ‘ T o

- A particularly egregious example of this occurred in
California when a party, a child of the deceased, complained
-to the state board. and the complaint was referred to the =
affected,industry.member.for comment, It appears pressure was
‘Placed on the widow in .the form of a threat that certain. = -
. véterans' burial.benefits~preyiouélngrahted might be withdrawn.
Thé‘widow'then'induigd-the complaining party to withdraw the

COmplaint."gé/

- in regard to consumer protection regulations of the funeral
service industry, this example, while it may. not be typical, of.
the practice in California, is typical of those cited by’ o :
consumer advocates as well as. some consumers- who testified in L
. this proceeding. e e : S

Since California is feputed to be one of the best states -

62/ For a cléarer discission. of conflicts, see or hear .= .

the dIEbussionfby Sir_WilliameChwenk,Gilbext's,ch@nCellor'inf"”
L §§/,_This*i$ gréﬁuitOus édViée'anavqbViQus aS;Weil, ﬁﬁeVérf

.theless, ‘the pervasiveness ofvdomination;Of;state boardsvby”~”gjw'

- funeral directors makes this unavoidable.

.. 64/ Theré_is hégfgchd}basis fép'this;speculationizpﬁf;ﬂﬂgi :
based on my observation of citizen members'of state boards, I. .
~ those presently sitting on these boards. _ wa o
'.65/' Sée,_e.g,,]rebutta1 submission of FIC stdTf containing

,WrittEE,SubmiSSlqnzoijrs,'Wi;;iamﬁﬁqtf;,COnsumefh~Record_X}1:128J5uv_‘
: 66/ Testimony of David Buck, executive secretary, California
State Board of Funeral Directors. and Embalmers, Tr. 8412-16.

1 .
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Along this same line is the v1ew of the attorney general
of one state who testified he is against the rule because he
had received no complaints in regard to certain practlces.;67/
The mail bag approach ‘to consumer protection is far from the

only measure, and perhaps not the best, of: the efflcacy of 1aws -

. and thelr enforcement.

That . attorney general testlfled that in hlS state vlolatlon
.of statutes or of the rules of the State Board of Embalmers and
‘Funeral Directors may. result in:disciplinary action by means of
' suspension or revocation of a license where such dction is
warranted. This power vested in regulatory boards-‘in most- -
states is awesome. It is much more compelling than the
Comm1551on s power to issue an order to desist or for that -

matter to levy heavy flnes.. In the funeral. 1ndustry, the 1lcenseﬂ

1s all 1mportant.

In his state, one of the statutory actlons whlch may result

in license revocation is unprofessional conduct. “The "state.
board, for- 1nstance, could decide that price advertlslng is
unprofessional; then a price advertiser could havé his license

challenged and possibly revoked thus. putting him out of busindss.
Interestingly, the attorney general could recall no d1$01p11naryf

actions of funeral directors ever by his state.-

As to the adequacy of regulation, he. seemed to rely f
heav11y on a letter hé received from the Better Business Bureau
in which it was pointed out that within the last 3 years that

office had received only two funeral related complalnts. Durlng'

' that period almost 30,000 deaths had occurred in that area. 1In-
the Office of the Governor of the state, there is an Office of
Consumer Protection established in 1972. Between 1972 and 1975,
.that office received a total of 14,429 compldints of which only

five were flled against funeral dlrectors._ He testified that durlng

" the period of 1970 to 1975, the State Board of Embalmers. and
Funeral Directors had recelved a total of ten‘complalnts. Except
for referrals, his office had received no complaints on funeral
‘service industry members in his state and he returned to this
theme constantly durlng cross-examination. He indicated: his -
office had not undertaken any investigations on its own nor was

he aware of any other investigations of. funeral service 1ndustry.

practices.. Thus he must rely on consumer perceptlons ‘of ¢

~ deception, unfalrness, and abuses. It is .readily: apparent thereFL

S

67/ Testlmony of the Honorable Wllllam J. Guste, Jr.,
attorney general State of Loulslana, Tr.‘8841—42.
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. are many:. areas of.consumer protection in,which'thé'cdhsumer_is

.totally unaware of practices which may be deceptive-or'unfair.'
JThe.attorney_general;_joined by many other state‘regulators,”

- has adopted the mailbag view. It has been, in fact, the
_primary defense of the funeral service industry throughout
~this proceeding. . If complaints arefminimal’and'these are -
:resolved satisfactorily, then all is well. L

- The situation in North Carolina is much the same.  There .
the atto:ney_general.perceiveS'himself as an ardent consumer
protectionist. He pointed out that he can and does enforce
laws against unfair trade practices. For instance,uin,regard' ,
to the automobile industry,'he:has'received two complaints a
day. 68/ 1In funerals he receives few with most complaints

: cominﬁéfrOm_businessmen,rather than consumers. 69/ Nor has he

. had' occasion to send out investigators to determine what the e
pPractices are'and whether the funeral directors are in compliance

with state law. - "We don't inspect them. There is an investigator.
assigned to the Mortuary Science Board. We don't inspect ’
“facilities." ‘"We investigate violations of law, and I have not
had. an occasion to yet get to that stage where we will send a
.Person out. If that's necessary, they'll be out there." 70/

' “The state board is selected largely by eléction‘by‘ v
- licensees;'Zl/ with two other members, One_ex-officio and one.
‘appointed by the governor. 72/ . : S :

~ The otherfside of such insufficient régulafion which -

should be cited here are the examples of the States of New Jersey
and Missouri. In New Jersey, the”then»regulator.charged with

_this responsibility, the Honorable Millicent Fenwick,. upon taking
office perceivedfproblems with the regulation of the funeral - -
'Aservidevindustry despite the fact that she had received virtually

‘the Division of Consumer Affairs in'thevoffice-of'ﬁhe'Attornéy 
General in New Jersey, she began to get "about two, sometimes
five complaints a week regarding'funerals'from consumers. - Now,

. ‘ .68/ Honorable Rufus Edmisten,_Attorney'General‘ofVNorﬁﬁ
Caroliﬁé,:Tr; 10075. o ' S

69/ Ibid. Tr. 10075-76.
70/ Ibid. Tr. 10120.
71/ Ibid. Tr. 10077,
72/ 1bid. Tr. 10139.

73/ Richard Myers, Chairman, Utah State Board of Funeral
Directors and Embalmers, also testified as to numerous changes
in state law and regulation without the incentive of consumer
complaints, Tr. 8295-9¢. ' s
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these were probably the smallest of a number of categorles'
of complaints that come into the Consumer Dir '
"I proceeded on the basis of the complalnts 1 regei . x
working w1th the lawyers available to me. from the At rne pove
‘General's office. "I had a staff of 16, and we work
the. Board of Mortuary .Sciences to dev1se a set of rule : o
the funeral industry.™" __/ She ‘and her staff in a coop »atlveﬁ o
~effort with funeral service 1ndustry members revamped the laws.. =7 -
and regulations of New Jersey and implemented one of the firsty'
itemization disclosure laws and:other protectlons for the
beneflt of the consumers 1n that state. . : :

Slmllarly, in the State of Mlssourl, the Honorable

M. Tettlebaum also percelved ‘problems or had them brought to ey
- his attention by various parties. Rather than wait for a body;“’
of complaints to accumulate, Mr. Tettlebaum and his. forward Rk
looking regulatory board devised new legislation and
regulatlons to éncompass a,number of areas previously untouched
. and to enact protection for the ‘benefit of consumers in the

~ state. 75/ Rarely has - thlS been’ accompllshed in other states.u

. . Were Mr. Tettlebaum S experience. general I would flnd B -
- adequacy of  state regulatlon, however, that is not ‘the conclu51on

to be drawn from the evidence presented in this proceeding, In
fact, funeral service industry members have used the state board =

" to restrain, harass, or: interfere with the marketing and. salesi‘

- of funeral merchandise and services as well as. alternatlve SR
methods of disposition including: ‘pre-need arrangements, crematlon;a;
services, .and contracts’ with memoridl societies. The restralnt,; g

harassment, and 1nterference takes a number of dlfferent forms.q_

- In Tennessee, the state board attempted to. stop a funeral
serv1ce industry member- who owned a. cemetery. from building a -

funeral home on that- property. " As a- result ‘of lltigation the {fdif*'

_ 74/ Testlmony of the Honorable Mllllcent Fenw1ck, ‘
congresswoman from Néw Jersey and former " director. of thev_l
Division of Consumer Affairs, Office’ of the Attorney General
‘of New Jersey, TY. - 10655 56.‘. u. : £y PR B

: 75/ Testimony. of ‘the’ Honorable Harvey M-“Tettlebaum,
:Chlef Counsel, Consumer. Protection Division,: Offlce of th 5
Attorney General State of Mlssourl, Tr. 4720 30. TR

o
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“without o

funeral home had to be.separated from the cemetery..

one stop dying 77/ is more econmical,thgn mult 5
selfvev;dept;}'Thisilitigation.shquldﬁgerv to :
else in the state who should be of a mind. evise. m

of bringing this se e to the public at lower cost. 78/

" In Florida, the state board. and .State agencies were used

. to harass and restrain a marketer of immediate disposition
-services similar to those that are flourishing in =~ "

- California. 79/ Immediate disposition services are .generally

>vremat0rieSsWhiCh'agCeptgbodies in‘qontaingrS}[gremateAthemx :

of mbﬁyr;vieWiﬁg:orxservicas,,andfretgqufheﬁ_ W
1cremain3131c!)}upon-completioh,OEAthé process.  While immediate
~.disposition may be available in a number of places, exclusive
disposition services are' presently in operation in California.

A group of business people attempted to establish such a. service

in the State of Florida. .That Florida has a large population of

~ older people similar to the demography of California made the

" 76/ Frank Long, "The Oak Ridge-Knoxville Way of Death,"
’The*OakfRidger,‘Knoxville,nTennesseé, August 1973, Record III- .

B J-13. " In addition, Robert.T,,Shaqkelford, Jr., a funeéral -

mdirgctor,from]@eﬁnESSéé;;refétred'in his testimony to the - - _
"Greenwood Case" ‘in which a cemetery was. sued by the State Board
of Embalmers. for selling a crypt or a vau1t~without;obtainingHaﬂ
licenﬁe-as-a.funeralﬂdirectOr."Mr, Shackelford indicated that -
" the AppeaISLCourt;has.ruled that "it is legal for. that cemetery .
" to sell{what?theyﬂWeféfSelling.?* This is énothergexample of -
< .state regulation~interﬁeringZWithrthe;marketingL in this case
 Precneed’ of avault or grave. liner, Tr. 9081. - = = g -
R 'ZZ/_'I ué¢gt;e%termﬂ“dne'stqp}dyinq? to:refer to.combination -
'mortuafyvfCemetéry;eStabiiéhménts; The savings which would accrue
would result from better utilization of human resources; that is,
WQrkers-coul@:be.émploYedVéither‘in the funeral home. or in the

'-jcemeterygopératgqn&With-proper!theduling,to achieve greater

'”i[,Tr-.4086;,__ R

efficiency. Aaaitidnallyr;there*is‘¢onsiderable,time saved in -
.aVQidipg'thé‘necessity for a funeral cortege. R T

e A.'Z§/‘$Michiganyléw1fbrbidsfsuchnqombinétiéhs3.ASee‘testimdnY",
i of Rep. H. Lynn'JOndalli~Michigan.Houée of 'Representatives,: o
P T S e Al BIEL
SRR e e e o p oA
i o 1300 Tes 6§¥ﬁofi£hailesﬂJQndan;IEﬁesident.'Natiéndlwv:nsvekf‘
Cremat;onHSQc;étyfand Michael ‘Hastings, attorneyy; - r. 9937-73.
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marketing of this low cost serv1ce feasible, The lltlgatlon, :
~ which apparently resulted from a percelved threat to marketers.;’
_of "traditional" funeral services, interferes with the marketlngJ

" of alternative'methods of dlspos1t10n. 80/ :

.. -~ Memorial soc1et1es which are cooperatlve groups of pe0p1e 7-?'”»1

who have joined together at a minimal cost, usually five to-

" .. fifteen dollars for a life membershlp, to ‘attempt to secure 101”55

cost. funeral.. services for their -members, have been harassed,
»tlntlmldated, and rev1led by 1ndustry members.“81/ . ‘

. While the s001ety in Seattle has had a long standlng and
: :healthy relationship with a funeral director, 82/ a number of
" other witnesses testified to the difficulty a memorlal s001ety
" “has in~ securing a _cooperating funeral director. 83/ It is . .
-understood in the American competltlve enterprlse system no one*'
should be compelled to contract with another agalnst his will . .
except by statute or regulation. However, that is not the case:
which ‘we are discussing here. What has occurred is that parties
wishing to contract have been prevented from doing so by peer
pressure. 84/ . : o

~ Typical is. the experlence of the. Memorlal Soc;ety of
Georgla whose representative testified, "It has been our’
experience that interference occurs here in Georgia, just'as
*- the staff has pointed out in the memorandum, and runs the gamut
from the most subtle kind of peer group pressure to actual
1eg1slat1ve restrlctlons."‘ :

80/ . Id.

81/ See, ‘e. g., Cohen, note 28 supra, at 25 30 testlmony of;

vLinda Lamirand, Northeastern Indiana” ‘Mémorial - 8001ety, Tr.’ 4945-‘-;h'

‘46, Waxer, note 59 supra, at 4201-02, and testimony of. Wllllam C;f“f\f

_Kleln, Rochester Memorlal Soc1ety,_Tr. 1616 17.

82/ Testlmony of Friend A. Deahl, board member, Peoples
Memorial Association. and Contlnental Assoc1atlon of Funeral and
‘Memorlal Soc1et1es, Tr. 5628 32. o

83/ .See; e.g., Cohen, note 28 supra,‘at 25 -30, Lamlrand

_}note 81 supra, at 4945 -46, and Klein, not note 81, §g£ra, ‘at- 1616 17.*'”

p——

84/ See, ‘e.g., Cohen, 1d
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"Because of our experience here, and the first was our
initial attempt to find a cooperative funeral director, we -
found many directors approached ‘indicated a'willingness to
honor an informal price arrangement but refusal [sic] to sign

a written contract which could be made public." -

: "In the course of these approaches, we were told more

than once the funeral director was afraid of encouraging the
displeasure if not actual retaliation by colleagues, all the
.way to legislative restriction." 85/ . S :

- In Michigan the Mortuary Science Law, according to a

. .representative of the Greater Detroit Memorial. Society, has = .
forced the society to "become merely an advisory organization
without the power to enter into contracts with funeral ’
directors, contrary to the majority’ of other members of the

Continental Association of Memorial Societies." 86/ ‘

. - "Not only have we had difficulty getting any information
from funeral directors, but we have found it impossible to be -
put on the mailing list of the State Board of Examiners in
Mortuary Science to receive copies of meeting agendas or .
minutes of meetings, or to be advised of the dates of meeting
So that we might observe them. It has: even been difficult at
. times. to secure copies of laws and rules under which the Board -

While I have observed that the growth of memorial
societies has been modest, one must wonder what it might have
been had it not been for restraints upon . the- availability of
contractual arrangements with cooperating funeral directors.

The memorial societies  themselves make no great claims to
potential growth and this modesty 'is justified by the facts.

In the Northwest, despite the relatively unrestricted atmosphere,
the growth has been, as pointed out previously, healthy but .
'still not a threat to the industry. : .

Restraint of pre-need arrangements is discusséd under. the:

' response to question 30 (b).

"85/ Cynthia Beattie, representative of the Memorial
Society of Georgia, Tr. 8937.

§§/ Sanford Waxer, Tr. 4200; ] ©

87/ Id. at Tr. 4202 and Tr. 4208.




In some fields, occupational licensure has been used to
restrict entry. = Many states require only a high ‘'school
education plus some subsequent study and work in a school of

~Mortuary Sciéence and experience as an apprentice or intern
in granting licensure as an embalmer or funeral director. 88/
The. trend in the industry, however, is to "upgrade" -the
requirements for licensure. 89/ Twenty-one states now require
2 years of college. 90/ The University' of Minnesota has -
established a.4-year program of Mortuary Science. 91/ = -

Testimony, however, has indicated it is not-that difficult
to embalm a body. 92/ Funeral directing requires other skills
but these can be acquired 'on the job over the years. The best
demonstration of this is the lack of formal-training of many _
excellent practitioners today, the apprentice system having - *
been in place for a number of years. The increased requirements
for licensure may operate to restrict entry inte this market -and
may be interfering, thereby, with its operation. ‘Parties, such
as those mentioned in Florida, who seek to establish alternative
methods of disposition must in that state and in other states
comply with the board requirement that they be licensed as’
funeral directors. The increased requirements for education
inhibit (or prevent): such business people from entering this -
Field. . ) PR _ ol b R

- Summary: ~“State regulation égainst%unfair.or deceptive funeral
‘Industry practices has been dominated by industry'inferests'tO'”
the detriment of consumers. - :

Funeral service industry interests have utilized state
regulatory boards to restrain, harass, or otherwise interfere
with the sales of funeral merchandise and services and alter-
native methods of disposition including cremation services and
contracts with memorial societies. SR P

- 88/ See, e.g., B. Crouch, Professionalism in Funeral
Service, A Study of Work Orientations. (August 1977) (unpublished
doctoral thesis available in FTC library), p. 28. : :

89/ See, e.g., "Conference Approves Curricula Revision,"
Casket and Sunnyside, December 1976 - January 1977.

- 90/ ‘See[ge.g.,,Hausmann, "Funeral~Servigngeeting Needs -
. . . Serving People," HX-Hausmann 1. J—

91/ Testimony of Dr. Robert Fulton, socioiogy professor,
Tr, 6979-80. ' . ' T

92/ Testimony of James R. Scannell, administrative coroner,
San Francisco, California, Tr. 7614.
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‘State regulatory‘boards'have_increased educational
requirements as a prerequisite to licensure with the result
_that entry into this market is restricted, particularly the -
immediate disposal services whose owners or operators may
not.be ‘able to pass the increased qualifications for a
license. = R ’ ' ‘ ‘

< Iséue No;'30.

"Pre-need sales, (a) Can funeral consumers obtain lower
prices and avoid problems associated with,at—need,sales.by

making funeral arrangements in advance of need?"

- "(b) ‘Has the availability of before—neéd'arrangements been
restricted in ways which injure rather than protect consumer -
~interests, by State laws or regulations, or by actions of
funeral'Service;industry membersvof¢trade associations?"
~ In ith Statement of Reason for the proposed rule, the .
Commission stated that it has reason to believe  that "Actions .
by funeral industry members to inhibit economical funeral - 7
"offerings,ﬂpn&ﬂmkd_arrangements,'immediateAdisposition
services, or memoridl societies disadvantage consumers by
' restricting their choice of 'funeral arrangements and may
suppress competition in that industry." 93/ B
The question of pre-need planning of one's own funeral
as?dprSed'to'at—need$Sales to the survivors received
.considerable attention during this proceeding. »

.~ Consistently raised was the guestion of who should make:"
the determination as to type of funeral, the subject of ‘the
- ceremony (obviously) before demise or the survivors after
demise. " While the legal right to enforce such arrangemernts
-may vary with the jurisdiction, 94/Apre—arrangement*prbvides ,
the consumer with peace of mind in that the final arrangements.
have been made to one's satisfaction at satisfactory prices.
Eliminated is any, guess as to what the deceased desired.

93/ 40 Fed. Reg. 39905..

o Agg/;TSee,'e;g;, testimony of Byron D. Sher, prdf%ésor of
law; Tr. 7530-3T. S S —
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A number of objections have been raised to pre-need
planning and firm pre-arrangement of funerals. One argument
is the mobility of people in our society which has been
commented on previously. 95/ Some purchasers do not move a..
great distance and thus could obtain the benefits of the
pre-need contract by rémaining in the vicinity.' Additionally, -
pre-need contracts have been drawn to allow for refunds or e
for reciprocal honoring of contracts at convenient ‘
locations. 96/ - 4 : T

An argument was raised that some people would make 0
bizarre arrangements to spite the survivors. 97/ This may be
one of the risks of a free society. ' Furthermore, pre-arranged
funerals may be made by families together after consideration
of all the alternatives. 98/ Pre-arrangement for many people
affords the opportunity to face death and plan for it without

&

leaving this task to survivors.
Some pedpié change their minds about the type of funeral
~ they want after enterinq‘intq,aﬂpreﬁneed arrangement. 99/ If
that is the case such contracts may be changed by mutual
agreement. : . : ST

i

An important consideration, perhaps above many others, is
the concept of freedom of choice. While this can mean the -
freedom to choose a "traditional" at-need funeral, it should -
also include the freedom to arrange prior to death one's own o
services without having the availability of .such services
restricted by law, regulation or peer pressure, provided.such .
arrangements do not offend public policy or sensibilities.

2§/ "Séé}-e.g., testimony of Mildred Damiano,,fuheréi
director, Tr. 1305-06. _ - ' . T _

" 96/ LSee'testimony‘df John LaWtbh, presidégt,'Siérra 

Memorial Services, Inc., Tr. 6489-92. . - .

97/ Testimony of Robert P. Shackelford, Jr., funeral
director, Tr. 9058-60. o .
gg/ Rebuttal submission of Prearrangement Interment
Association of America, Record X-6, Part II,\p. 5. S
99/ -See, €.g., testimony offH._E.~Bun£55,_pre$ident,fPalm
Memorial Estate Plans, Tr. 6643 and testimony of Patrick J.
Farmer, funeral director, Tr. 2301-02. o :
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" Those who sell funerals on a pre-need basis feel that the
funeral industry as a whole today does not advocate and does
not actively -engage in pre-need sales. 100/ In fact, the
industry actively supports legislation To restrict pre-need
sales. Representative H. Lynn Jdondall, Michigan House of .
Representatives, discussed techniques used by the Michigan
Funeral Directors  Association to prohibit the development of
pre-need programs. 101/ ' : :

There is little evidence in the record of the proceeding -
to support a finding as to whether consumers can obtain lower
"prices by making funeral arrangements in advance. ‘There are, .
however, benefits, albeit noneconomic, ‘as previously discussed: -
the exercise of freedom of choice without the time pressures e
-and disorientation which are usually present in a sale-at-need.

The record contains numerous statements from witnesses in
regard to the sales tactics and pressures employed by pre-need
arrangement salespersons. 102/ As a result, the at-need funeral
industry has sponsored and supported state laws which prevent
the solicitation of consumers for the purchase of funeral . o
service merchandise before death. 103/ While there may be some
evidence of improper sales tactics and. pressures, it:taxes
credulity to insist that such pressures cannot be handled
. better before-need than in the at-need situation. The opening
of this market would protect consumers from any possibility of

pressure at-a trying moment in their lives. The consumer, .
making a purchase with a great deal of time, with opportunity
"to investigate alternatives and comparison shop and- to become
acquainted with. what may be unfamiliar products and services, .
is more capable of dealing with this problem. Since most pre-need.
sales are made in the home, the cooling-off period is available
and, in fact, many practitioners offer from 10 to 30 days in

- order to rescind the entire transaction. 104/ ‘The record
‘indicates that only 30 percent of prospective pre-need . ,
‘purchasers actually sign contracts at the time they are visited
by a salesperson. 105/ The opportunity to decline 4is nof
available in the at-need situation. o :

100/ See, e.g., Prearrangement Interment Assbciatiqn“of
. America, note 98 supra,' at Part II, p. 7. ‘

101/ Tr. 4079."

102/ See, e.g., testimony of Roger I. Dyer, funesal &iréctor;
Tr. 1556. S o T R

103/ - See, e,g;,vwritten;submission of Prearrangement”lnterment
Assoclation of America, at volumes I-III and testimony of Robert. W.
‘Ninker, executive director, - Illinois Funeral Directors Association,
Tr. 2711-13.

104/ See Burton, note.99 supra,:ét 6670.

105/ 1d.
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Among the devices used by the funeral industry to restrict
pre-need sales are state laws and regulations that require a
100 percent burial. trust fund deposit of pre-need funds. 106/
‘The at-need funeral industry position was virtually unanimous: -
that a 100 percent deposit requirement- is necessary and the
consumer must have an unlimited right to a refund of the entire
amount. 107/ The reasons for this are to protect the consumer .-
and insure the seller's ability to deliver at a future time. 108/

_ If a seller must deposit 100 percent of the sales price of -
a pre-need contract, he will have no funds to pay overhead,
particularly salaries and commissions until a distant future:
date, when a demise occurs, the contract is performed and the- -
funds released from trust. Without funds to pay overhead, prospective
sellers of pre-need funerals will not enter this market. A S

If a seller must refund the total. sales price (plus.
jinterest in some cases) upon request of the contracting consumer,
then hé has only the possibility of that future income. . . -
Direct home sellers. of pre-need funeral merchandise cannot
subsidize sales for many years, particularly when the contract
can be rescinded unconditionally. 109/ As.a consequence, . if. a
seller will not sell, the consumer is deprived of the opportunity -
to choose freely among alternatives which should be available to -
him. o : : C

. As tO0 protecting the consumer by virtue of the 100 percent
depository requirement, one funeral industry argument is that - -
such a requirement protects the consumer from fraud. 110/ A '
number of frauds have taken place in pre-need sales. _In each.

106/ See, e.g., Prearrangement Interment Association of
America, note 98 supra, at volumes I-III and testimony of Robert
Coats, funeral director and president, Michigan Funeral Directors -
Association, Tr. 3785-86. '

107/ See, e.g., testimony of Edward J. Fiﬁégerald, Funeral
Director and past President, NFDA, and testimony of Mark '
Waterston, funeral director, Tr. 3746-47. .

: 108/“See, e.g., Fitzgerald, id.

109/ See, e.g., statement of D. W. Newcomer, v, D.W.
Newcomer's Sons,Record 215-46-1-29-9, #92, p. 3, testimony of
_Roger C. Nauert, executive assistant to the comptroller of the
State of Illinois, Tr. 3680, Lawton, note 96 supra, at 6510,
Burton, note 99, supra, at 6643-48, testimony—of Paul Butler,
Funeral Security Plans, Inc., Tr. 12818, and testimony of Richard
Myers, Chairman of the Utah State Board of Funeral Directors and
Embalmers who stated, "If there had been a 100 percent law, the -

[pre-need] firm never would have been selling the program.” Tr. 8327.

- 110/ See, e.g., Fitzgerald, note 107 supra, at 6295 and
testimony of Myers, note 109 supra, at 8326-27.
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. instance of fraud or non-performance the cause of defalcation
~-was not the percentage deposited under state law, but rather
- that funds were never deposited at all, a risk not anticipated
by the 100 percent trust. fund law. In states that require a
'100‘percent~déposit’andié3100 percent refund ‘upon the changing
of the mind of the consumér, there are few administrative =
- procedures in operation such.as licensing or’ auditing which .
would insure caompliance with this law. As . a result, the state
laws as presently written inhibit the honest vendor and ‘do not
control the dishonest. S ’ R
- If a 100 ‘percent requirement /is excessive, what then is an’
appropriate actuarially based requirement? An official of the.
Comptroller of the State of Illinois made a study of the burial
trust law in Illinois with a view toward new legislation in
‘this area. 111/ As a part of that study, an actuarial analysis-
was prepared for the Illinois Cemetery- Association by Risk
Management'Consultants a technical service of Marsh & o
oo The study indicates that the deposit of the current cost.
- (not the sales price) of merchandise or services,; assuming a

6 percent return and 6 percent inflation rate, would provide " .
adequate. funds to deliver such goods ‘and services at anngiven H .

time in the future: Results will vary as assumptions vary. -
The study, however, substantiates the position that a 100 °
" percent déposit is not necessary as a requirement to guarantee
delivery of promised. funeral goods and services at a later date.

Some states have already enacted laws requiring less than 100 -

percent with no apparent problems resulting from that aspect.of
these laws. 113/ ' s . . T o

Summary: The funeral consumer can avoid,problems'asSdciated 
with at-need sales by making funeral*arrangements“in:advagée‘of
‘need.  His opportunity to.do. so is presently restricted by the
100 percent trust fund laws as well as the antisolicitation"

- Statutes. These restrictive laws' have been sponsored by

traditiOnali(at—need) funeral industry members.

- " 111/ ‘See.Pfearfangément intermenﬁ AsSociatiéh of Ameridai

“note 100 supra, at Part IT, p. 15-17. C o

112/ 1d. at Part 1L, Exhibit A. - = e
'113/  See Lawton, note 96 supra, at 6456-60, 6511.
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IV. EXPLOITATIVE PRACTICES. . : .

Issue No.. 1.
"Have funeral service industry members performed ‘embalming .= .-
without obtaining prior authorization when such authorization -
could have been obtained from an individual responsible. for.
making funeral arrangements and when the embalming was not
legally required?". ' . - ‘ Tl

_ . .The proposéd*ruie‘would forbid embalminé withoutrfhef“ff
funeral director's having first obtained written or oral

- permission from a family member or other person'authortzéd"
by law to make funeral arrangements for the deceased: . .. " -
-(Section- 453.2(a)). S : ‘ S

The resolution of this issue depends largely upon the.
meaning of the. term "authorization™; does’ it mean explicit, . %
either written or oral, or does it mean implicit authorization?
A few funeral directors receive explicit written authorization 1/
to embalm but the record indicates that this is not a prevalent
practice in the industry. One funeral director stated that
written explicit permission to embalm-is granted by the.- Lo
hospital release form signed by the next-of-kin.” 2/ No state.
laws or regulations require such authorization,. 3/ Inh regard:

‘to explicit oral authorization a few funeral directors-stated’

that they secured such authorization. 4/

State regulations are unclear in this area. -Someé states .
require permission to embalm, but the type permission required '
is often unclear and the penalties for violation of ‘the rule - -
are often minimal. 5/ . - L e

. 1/ See written submission of Gary Buell, funmeral director,
Record II-A-765. 'Also, it .should be noted NFDA has standardized
authorization forms for its membership who are interested in '
securing’ explicit written permission to embalm. - See testimony of
gumniEBJé4Waring,'Jr., funeral director and treasurexy NFDA, .

r. -64. ;

2/ ,Testimony of A. A. Rayner, Jr.,'funeral'direcfdf;"Tr;4296.
3/ - Hearing Exhibit, Final Coxrrected Copy, Analy$isfof State

Statutes, Rules, and Regulations Affecting tHe” Funeral Practices
Industry submitted by Consumer Federation of America, HX-Atlanta

;~7, pp. 4, 18-22 and Appendix pp. 1, 2.~ = ‘

74 ' 'See, €.g., testimony of ?atrick'J; Farmer, funeral
director, Tr. 2315-16, and testimony of Mildred Damiano, funeral
.director, Tr. 1309. ! ' : : -

.5/ Consumer Federation of America, note 2 ‘supra, at'pQ_4
and Appendix pp. 1, 2.. ' s o -
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g plicit authorization when it:was possible. . =~ =
“securé 6/ The'quéstion ‘usiwally posed to' the family = 3
©UOr -survivors was: ﬁéhall&wejﬁfeparejﬁhégbbdy?f~7/]‘To T Y
funeral directors this apparently means::  "shall we clean, _ SR
embalm,'app1y~cdsmetics,Tand,dress”thé;body?"'8/' To consumers,
the meaning of the word "prepare" may be something less than
embalming. . Certainly, most. cultures include a ritual of _
“cleansing, ‘and some, including’ our own; either do not discour-.
~age or positively éncburagé-Viewing,soitﬁat'dressing'ahd'i .
'.otherWiseimakinggthescorpsé.marétattraCtiVe.wouldfbegconsidered
a part.of "preparation." : A numbe ‘of funeral directors are .. .
reluctant use the word "“émbaln eeling it is to6o harsh and -
~ would disturb the family. 9/ “How consumers perceive this term . ‘
‘is debatable. 10/ = T LT A .

Other forms of implied permission are utilized. For
instance, one funeral director stated that permission is’
implied if he has done business with .the deceased's family
previously and there was embalming in that instance. 11/
.F families use the same funeral home over several . -
I'he arrangements  £¢ - funeral quite oftén -
' . ‘_pa.térnVQf“previods“fﬁnerals'arfanged“by*and,forpw»
that family.  Thus, the funeral director, absent instructions
‘to “the ‘contrary, assumes that he has ‘impliecit permission to
embalm based on his experience with the family.

. fRelated“tb_the'dohcept-of,implied'permiSSiOn'iS‘the'USe_
of the negative -option.. If embalming is not to be performed
in most funeral establishments, other than Orthodox .Jewish:

ones; the survivor must assert affirmatively that he or she

: -6/ Testimony of Kermit Edison, funeral director and. . .
'memher1ﬁWiscbnsin”State‘BoardyoﬁfFUnEral;Directﬁrs,;Tr.kgzﬁljgg.QQFH_L
- and testimony of Johhﬁcurrén;ﬁfuheral~directorrandqprESidentx o
New York Staté Funeral Directors Association, Tr. 90.

7/ See, e.g., testimony of Alan S. Anderson, funeral
director and president, Utah Funeral Directors Association,
Tr. 6144; testimony. of H. Joseph Watts, funeral director,
Tr. 10566. . . .. e P 1

8/ Vanderlyn R. Pine, Caretaker of the Dead, . (New York,
. New York, Irvington Publishers, Inc., 1975), pp. 21-22.7 . .

. Cutran note 6 39
at Tr. 90 and Howard Raether-and Robert Slater. -~ The Funeral -
Director and His Role as Counselor (NFDA, 1975), p. 26. -

' 1o/ Testimony of Jémes'R,'Scénnéli; Adminis£rative Cbrpner.
of San Francisco, Tr. 7613-14. C ’ . ’ : .

11/ Tesfimony of John Proko, funeral director, Tr. 4148.
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. does: hot.wah fémbalmingl-lgj_,Thegnegativefdpthén pés£ufei_
:sdpported?byufunéra1¢difectors,whoIhaVQ’hadgvéfyffe quésts
' to - omit embalming. 13/ . Virtually all funeral directors . .
- testified that they know of no cases of embalming when the
. family. had forbidden embalming ‘except when required by -law, -
. Some consumers did object to embalming without explicit. . "+
pexmission. 14/ L : o ' o _—

5 ) '

| Implied permission to embalm arises in another situation, -
this one with particularly high frequency. .When a family = o
indicates that a funeral is to be some days -after death, .=
.;“QWaiting'theﬂarrival:OEQOQtéofitQWn%relatiVes;rithecdmegl S
" "neseéssary to-embalm:the body for aesthetic and legal reasons. . ..
! : . % . . - ol . :

.~ Resthetically, it is important ‘that embalming be done as .
soon as possible after death. Decomposition begins immediately
‘upon death and the speed with which it occurs depends on a = ‘
number of variables such as the age of the deceased, the cause
of death, and climatic conditions. Bodies can be embalmed
after a lapse of a day or two but with less than satisfactory

Becéﬁéé:cf tﬁé’3&6r éfhégdéébm§OSLng,body,

) N A

U Be sosing body, émbalmin
fiust ‘be done ‘swiftly if it is to 'be done -at -all.

a :
7 ‘ " Thus;whén-
“a family requests that a funeral take place some days after:
death, as few as two, the funeral director assumes he has
- authority to embalm, this being -implicit in the request for - .- )
. -delay. ‘ T W

'~ . Legally, embalming must be performed if ‘a'body is to be: ' -
‘held for a time period usually specified in state law or R
regulations. Such embalming would be exempted under the pro-
posed Rule (Section 453.2(a)). The basis for these state laws.
and regulations was not made clear in this proceeding; however,:
they probably: arose from the aesthetic reason discussed . -

12/  See, e.9., statement of Glehn W. Beatty, funeral
director, Record 215-46-1-29-13, #4,p. 2; testimony of Rep.
J. J. Kaster, Jr., ex-funeral director, Tr. 6117, 6119; B
testimony of Edward J. Fitzgerald, funeral director and past
president of NFDA, Tr. 6260-62. - .. '

.13/ . See; e.g@,}testimony;of,Aiangs,&Andgrson,,Who;ha§;¢f,hfw;l
. 'had:only two bodies not embalmed in' the: e+ 10 years, note 7. ’
-supra, . at- 6174 and testimony of Robert Shack ) '

funeral director, Tr. 8987, . "\ . ... 7,

14/ See, €.9., written submission 6f Mrs. Nancy Krawitz,” = .

consumer, Record II-B-1662; testimohy of David Boyd, consumer,
Tr. 1690. ‘ . ' o T
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herelnabove, to avoiad offense to the employees. and patrons '

of the funeral home as well as the nelghborhood. Addltlonally,.
~there may have been a .reaction to a widespread belief. that an"
unembalmed corpse presents a: health hazard. . 15/ There is no '
evidence in ‘this record of ‘the spread of the disease as a
" result of corpses not being embalmed and- since the proposed
rule does not take issue. w1th state law and regulation rela—
-tlve thereto, no flndlng is necessary 1n thlS regard.

; .Theré are alternatlves to embalmlng ‘such as 1c1ng 1n a
-wcontalner and the ‘use of. refrlgeratlon equlpment such as is
_used in most morgues. E : Sl - :

There were varylng estlmates of the cost of such equlpment
from as low as $1200-$1400 for a two or three body refrigeration
unit according ‘to one funeral director, to as much as $11,500
_per body unit based on the estimate of" another. 16/ A
minority of funeral directors believe that refrlgeratlon 1s an
- alternative to embalming, but the majority. indicated that the
“expense of. it compared to the cost of embalmlng made the latter

the more practical alternative. Since cost. was not established”
”1n regard to refrlgeratlon, I make no. f1nd1ng 1n thls respect. v

‘ . There was some ev1dence presented by funeral dlrectors
“‘about: the dlfflculty of -obtaining permission, to embalm when

.. the person . in authority ceuld not be. located. Examples given -
- .. were deaths in remote mountainous areas where the body was_ . -
embalmed on the spot and then removed to a funeral home. ThlS

. would ususally take place in the event of accidental death,

say from mountain climbing or skllng. "Also, death: sometlmes
occurs when an authorized. relatlve is travellng, perhaps out |
of the country. These circumstances seem to be covered by the
proposed rule which only requires.authorization when it "could
~ have been obtained" (Section 453.2(a)). Obviously, in the ,
examples given, the authorization could hot. have beén obtained.
It.is also possible that some state or ‘local official would
authorize the embalmlng, thus rellev1ng the. funeral dlrector '
of the burden of making a decision in this regard. "In’ any

~ event,. the. proposed rule antlclpates emergency 51tuatlons by

- its terms. ;

P. 50, estlmony of Dr. Charles. W. Wahl, psychlatrlst, Tr.,8695.

16/ See,“.g., testlmony -of Andrew Mamary, funegal dlrector

and pre51dent of the Pennsylvanla Funeral Dlrectors_Assoc1at10n,;
Tr. 12880; testimony of W. W. Chambers, funeral director, o
© Te. 11374; testlmony of Ellsworth D. Purdy, ‘funeral d1rector,

Tr. 5424.

15/ See, e.9., written submission. of NFDA, Record II—A-659,4




The industry is also concerned about the difficulty. of
determining who has the authority to make a decision' in regard
to embalming. What would happen, for instance, if family
members, such as siblings, disagreed? This is, it seems to-
me, a problem regardless of whether the proposed rule is made
final. “.State statutes, regulations, or cases should be the
guides in this respect, although the record does not reflect .-

the way in which this is handled by the states.

The - funeral directors are ‘concerned about the additional
penalties to which they would be subject-if they ‘relied on an*’
‘Unauthorized person. At présent. they have only to deal with-
the state; under the proposed rule, additional and ominous
penalties come into the picture. This threat and possible
reactions to it recurred throughout the proceeding. o

o Funeral directors are concerned that, because of penalties;
they might have to get written permission to embalm, even though

the proposed rule specifies written or (emphasis supplied) oral:

permission. Fearing they might be accused unjustly, they might,
in an excess of caution, begin to protect themselves from . - -
liability by using forms which must be signed by an authorized -

 person,

This would create some problems.. There would be a delay
in beginning the embalming process while such permission is -
secured. ' Frequently death occurs at night and the authorized
party can be located by telephone, but getting the signature
would be difficult. Delay and poor embalming quality would
. result. . o o . o

asking for a signature would be impolitic. - Also, as indicated
earlier herein, thée use of the word "embalm" is thought to’'be -

disturbing to the survivors.

- Costs would increase to the extent that this proposed
rule would promote additional time‘consuming-procedurésf' These
costs would be passed on to consumers in the form of higher: _
prices, although no evidence was offered as to what these costs
would be. ‘ o : : -

‘Summary: Funeral service industry members perform embalming
‘dsually without obtaining prior explicit authorization from
responsible parties  when such authorization could have been
obtained. : - o SR I

Issue No. 2
"Have funeral service industry members taken possession of

deceased human remains without prior authorization from an
individual responsible for making funeral arrangements?"
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;iTthprépgsed*rulé'prohibitsfthe picking ‘up and obtaining = -
.?;fcustddy}bfia'corpselwithout»firSt1receiviﬁg'Written,or-orallf.,gv;
- authorization from an authorized family member or other - . -
legally: authorized person unless such is done to comply with

state or local laws (Section 453.2(b) (1)).

Historically, theére have been problems, particularly in
coroners' offices, with what have been termed "cappers," = -
- "steerers™ and ‘"runners"; that is, parties who take or refer
©t-- business to a particular funeral establishment for a fee. The
‘-praetice~of30btaining“poSsquioanf‘a;human1bodvaithout“;
permissign“hasﬁbeéhdgenerallyffrowned*uponibyfthe‘funéral

.inaustry;fslt;has~dimini§hedimafkedlyﬂover'thefyearé*ahd”lt:
“;not that sort of steering to which the queStioﬁ‘isjdirected,[

To the extent that "capping," "steering;“ or "runners" -

are a problem, this is dealt with under state law or regulation.

There is no evidence in this record that state enforcement. has
been ineffective in dealing with this practice. :

;?hisfquestionliS'conéerned,Withgwhether_the‘funeral_home-
t ‘gets ‘the body is the one ‘actually chosen by the familyah
; er’ there is'evidence that a choice hds beén' made’ conscious
- by a "responsible person." If funeral homes are obtaining pos=- ..
- 'session of bodies without prior authorizatich, consumers are .
being exploited since they are denied a choice. This is
particularly significant in the light of consumer reluctance =~ .
~torrequest the removal of a body to another establishment (see. ' -
- discussion in Issue No. 3). o = o T

B As in the previous question, we need to determine what is
- "authorization." : Direct4written‘authorization‘from_the;client_
to the funeral director is very rarely obtained before the .
remains are actually picked up. 17/ Usually the funeral director
. receives a call either from a member of the family or from an
v institution ‘such as-a hospital or nursing home. to pick up-the ...
- remains. '18/ The record reveals relatively little effort by

“17/ I can find no evidence indicating direct written

permission is obtained as a matter of course. I believe it

~may be obtained in a few instances because NFDA has a standard .
authorization form for this purpose and makes it available to its.
members. ' See Waring, note 1 supra, at Tr. 663-64. See also '
testimony of Frank Galante, funeral director and former president
. of NFDA, Tr. 1725-29, who explains_the_Situation‘iq_QEW Jersey
" - where written permission is required but is.obtained .after
- receipt of the remains on many occasions. S

18/ See testimony of Fred Noland, funeral director and =~~~
president, Idaho Funeral Service Association, Tr. 5836. '
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xis author:
].S the ’ ‘

" funeral diréctors to determine whethei the calle
to make this décision; that is, if such a person
"individual responsible " T e S

~ Making this determination, given the time constraints in . - -
the funeral situation, is difficult. : A decision has to.be. . . -
made and it must be made quickly, for if embalming is to be
done effectively, it must be done withing a relatively short . ...
time after death, depending upon body conditions;- 19/ thus, =
to impose upon a funeral director the responsibility for ~ .
- -determining whether this party or perhaps others.are in fact
" responsiblé’ may be imposing:too great a burden ‘than ‘¢cah . .

w

‘reasonably be expected.
In maﬁy hospitals ‘and nursing hdmé'déafhs,.fhe family nay

sign a release prior to the death designating a particular

funeral director to handle the remains of the deceased; gQ/

 In deaths. which occur suddenly away from the hospital or’
 nursing home, written authorization has not been given ..
i generally. 21/- Inthose cases, a call .is made -to:the
~.-hémey - In -accident cases, the police may place such

al

~‘the funeral home named by a family member if one is present.

- If none are available, one can only speculate as.to which h

“would be called; however; since accidental deaths are only a’ .

small proporation of total deaths, this was not felt to be a. .-

© significant problem and it was onlyfmentidqed,in;passihg;w*

Other noninstitution deaths, that is, those ‘at home or "™
in the family situation usually result in a call to a local -
- funeral director. Presumably this call is made by or at the = .=~
behest of a party responsible for making funeral arrangements.’ -
Funeral directors generally rely on this call and rarely do any. .
investigating as to the authority of the calling party. =~ = )

| As with Issue No. 1, funeral dirctors were conéeérned with .
- determining who is "responsible" under the terms ofithe'prQQOSed;{'
rule. The problem exists even under state law and regulation,
but a failure to make the determination will, if the rule is
made final, expose the funeral service industry member to the ' -
addltional_layer‘of federal penalties for violation. e
19/ Clarence G. Strub and L. G. Frederick, The Principles
. ‘and Practices of Embalming (Dallas: Lawrenéb’GrHEredericK{;19611!'*v
 pp. 494-97.  See also NFDA, note 15 supra, at p: 50 I
o ]'29/; See testimony of John D. Altmeyer, 1T, ‘fun 1"
and president, West Virginia Funeral Directors Association,
- Tr. 11735. ' _ o SR ERRRE
21/ See testimony of Roger I. Dyer,”funeral direCtor,“t_ﬂg_

Tr. 1549. '




. "As a . result, funeral directors may become more cautious
and might question more closely thé caller as to what authority
he or she has ‘to make the call. Some may even go so far as to
require written authorization to pick up the body, though the
proposed rule would permit oral authorization.

Summary: Most deaths occur within the context of the family
either 'in the hospital or at home. Even with accidental deaths
-a family member is frequently present. 1In these cases, the
funeral home designated is usually the one named by a family o
- member. Such designation constitutes permission to pick up-the
.remains. Thus, I find that funeral service industry members

- usually have prior authorization to pick up the remains. T .
conclude that this portion of the rule is not warranted by the -
record. o ' Co . ' ’ o

Issue No.. 3

1“ﬁay¢4funéfaljs¢r§iéé indﬁétfy-mémbefs réfused~reques€s~t0~ .

" release deceased human remains to the custody of a family member
or other individual responsible for making funeral arrangements?"

The proposed rule (Section 453.2(b) (2)) would prohibit a
funeral director's refusing to release a deceased human body to -
a family or other authorized person. This is prohibited: . . -
regardless of whether money is owed for services rendered. There:
is once again a proviso excepting any valid state or local laws -
‘with regard to transportation of bodies. : o :

The record in regard to this practice is limited. - There
#. -are on the record a small number of ‘instances in which a refusal
: to release a body is said to have taken place. 22/

22/ §See, e.g., rebuttal submission of FTC staff containing
written submission of Magnus E. Burney, consumer;, Record X-1-30,
pP. 2; rebuttal submission of FTC staff containing written sub-
mission of Alex H. Dolnick, attorney, Record X-1-4; testimony of
‘Katherine H. Puccio, consumer, Tr. 6305-06; testimony of Dr.
.Charles H. Denning, Jr., Neptune Society, Tr. 7772-74; testimony
of William C. Klein, Rochester Memorial Society, Tr. 1613-14;
‘testimony of Joan Lippke, Memorial Society of Long Istand, Tr.
407; written submission of Elizabeth Oschwald, Minn&sScta Memorial . ‘
" -Society, containing letterfof”Miltdﬁfchébét}“fuheralvairéétor;‘?*?Ti*'
Record II-C-66; and testimony and hearing exhibit of Robert Nesoff,
.former director of investigation, New York State Temporary .Commis-
‘sion of Living Costs and the Economy, Tr. 342 and HX-Nesoff 1.

»
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The problem is much broader, however, than a refusal to
release deceased remains. Perhaps the quéestion should--have been
phrased: Are survivors or other persons responsible for making
funeral arrangements reluctant to ask. for the release of a body?
A number of parties testlfylng in this proceeding have witnessed
the reluctance of survivors. to move a body from one place to
another. 23/ Somehow it seems to indicate little respect for -
the deceaSed party to haul the body from place to place-depending
on the price of the funeral or other considerations. To the
extent that such a reluctance does obtain, the funeral. director:
is now in a position-to demand whatever price he wishes and in
effect to control the service. ‘His suggestlons, which in other
“mercantile circumstances would not have . to be taken, must of
needs be considered much more serlously.

This questlon should also be con51dered in the llght of .
the answer to Issue No. l: that is, given that a funeral.
director has possession of and further that he has "prepared" .
the body, the funeral director is now far along the way toward
consummating a transaction with very little contact with the
survivors and without a determination as to their wishes.

This puts the consumer at a decided disadvantage vis-a-vis the

funeral director. The limited. instances of refusal. to release

remains reported in this proceedlng should be .viewed in :light of

the fact that situations in which the family requests that
remains be removed are very rare.

Some consumers reported that release of remalns was :
conditional upon immediate payment-.of charges incurred. . This.
was sufficient to discourage.the famlly from carrylng out 1ts
wishes. 24/ . .

The practice of falllng to release a body on request is
generally viewed throughout the industry and by virtually all.
parties to this proceeding as a morally reprehensible one. 25/ -
Many state laws penallze such conduct by 11cense revocatlon.

The revocation of a license is a relatlvely ‘rare occurrenCe;
It takes place only under extreme circumstances. The suspension -
of a license is a strong deterrent in the funeral industry.

23/ See,eag.,testumxw ofthe Reverend Mr. Frederlck A. Fenton,
Tr. 6417 and written submission of FTC staff interview report with
R. DiPippo, Association for Consumer Protectlo 443ecord III—F~17

24/ See, e.g.,. statement of Phlllp Jackson, consuner,. Recordx
. 215-46-1-28-9, ¥35; FTC staff rebuttal.submission containing.letter:
of Alex H. Dolnlck Record X-1-14; written subm1551on of" Mrs. Archie
Weeks, consumer, Record II- B—1150.

25/ Howard C. Raeéther, -Successful Funeral Service Practice.
Enclewood Cliffs, N.J., Prentice-Hall, Inc. 1971), p. 157.
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~ since: the fallure ‘of -one funeral home to release a body }-77
_would work: to- the detriment of another, the rece1v1ng funeral
“home, the industry itself has been assiduous in- enforc1ng this
aspect of state regulatlon. -

. The 1ndustry in opposing this sectlon of the proposed rulev
pointed to its record of compliance. The record. of this '
proceedlng supports this 1ndustry p051t10n., : :

On the other hand, those whé support . _the proposed rule p01nt
out: that most consumers are ‘making choices :in ignorance. of prlces,l‘

- Practices, and- alternatlves.‘ 'This subject is developed in-

response to Issue No. 24 deallng w1th consumer. knowledge of
‘relevant con51derat10ns. S

Relevant  to this issue also is the flndlng in response to -
Issue No. 23, that this transaction does have distinctive
characterlstlcs. Among those are the infrequency of purchase, .
the extreme time constraints,: and the emotlonal condition of
the buyer of funerals.v - : : S R

leen these.

: (a) the reluctance of the consumer to move a body -
A from one funeral home to. another;

R (b) -the igriorance of consumers in choosing a funeral .
home; ,” ; T S . AU

, (c) the time'constraintSJand the.emotional ooudition
of the buyer, ' o : . ' '

(d) the p0551b111ty that the funeral home may " have 'v
begun the funeral process by embalmlng the body, : e

Then 1t would probably take some compelllng or. extreme
situation to motivate a consumer to request the removal of a
body from one establlshment to another.

For these reasons the industry's relatlvely good record
of enforcement of this portion of "good" funeral service practice
does not justify" omitting this section.of theé proposed rule.
The additional layer of penalty will serve as a further deterrant
to those" who would v1olate this sectlon of the proposed rule.

..Summarz Funeral service J.ndustry members rarely fallftO release"

-a body at the request of a person- authorizéd? to' make" uneral s
arrangements. Despite its rarity, I conclude that the practlce
-is so serious. that it should be discouraged further by the

. promulgatlon of this sectlon in a final rule.
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Issues Nos. 4 and 5 o . L
l@ﬂﬁA(a)'vHavejfuneral;éerviceﬁihdustry*memberé4and/bﬁj¢f¢ma£brlés?QQ
cremations -to purchase a -

.

 required customers desiring immediate
casket?" T , C
‘"(b) 'Have such requifemenﬁs;imposéd on some customers merchah% L
dise they did not want and additional cost which could have been. .: .
avoided but for the requirements." S

"5, Have funeral -service industry members failed to provide .
- containers or. inform customers as to the availability.of 7.
‘containers which are less ekpenSiveﬁthanfcaSketS*and.whichfcould :
;ﬂbexusedfpractically‘foriah-immedidte‘cremation?" e

: ‘Thé proposed rule 'would prohibit any funeral service A
-industry member or anyone who arranges cremations from requiring
‘customers. to purchase a casket or to claim directly or by . - -
implication that a casket is required for a cremation; further,
it would require such party make a suitable ‘container (section .
- 453.2(c) (1) &.(2)) available to customers interested in cremation.
A suitable container is defined as "any receptacle or enclosur '
"other than a césket'which:isﬁofﬁsufficient,stréﬁgthvtdﬁbefuSéd
to[holdiand;transportAhuman*remainSfincluding,.but,ﬁctfliﬁited*‘
‘-to,:dérdboard}'pressed-wood or composition containers. and canvas
' or ‘opaque polyethylene pouches" (section 453.1(i)). : L

, This proceeding produced consensus that cremations are. :
‘rélatively infrequent with estimates of the frequency ranging.:G " «
between 5 and 8 percent of all dispositions. 26/ It was S
‘- generally conceded by most of those testifying that cremations

are increasing except in the black community. Among black

people, cremations are rare. 27/

To put this in context more fully, it is pointed out that’
cremations can occur immediately after death with a memorial

service. to-follow should the family choose thiswféfm,0£‘ceremogym,;ﬁ_u
Quite frequently, howeéver, a traditional form of funeral is held. . . ..

In such an instance, the body is embalmed to preserve it for a
sufficient length of time to prepare for a service. It is as

usual made cosmetically attractive, dressed, and otherwise .
prepared for viewing. It is placed in-a casket and during the
period between death and disposition of the body the family
receives visitors and the body is viewed. A service is then

held either in the funeral home or in the church following which
the body is taken to the:-cremetory, cremated, and the ashes returned
to the family or otherwise disposed of in aceerdance with * ‘

~ instructions. . R L
S - . L AR AL PP L PR b

Association of North America, Tr. 6733. o

26/ Testimony of Reg. T. Motriééon).past preéident;'Creﬁatibﬂ‘f.‘

27/ Testimony of Lawrence A. Jones, Sr., pfésident}’ﬁational” ’

‘Funeral Directors and Morticians Assni, Inev,; Tr. 9796. -
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_ In the:case of ‘the immediate disposition, it seems clear . . .
the purchase of ‘an expensive casket and-‘other goods-such-as:-
' clothingji-etc. i is unnecessary. - Obviously the casket will be
totally destroyed in the process of cremation. To purchdse an
expensive casket which will then be burned: converts this .
otherwise simple disposition to something approaching a potlatch,
a ceremony of material destruction held by some northeast American
Indian tribes. The participants destroy part of tHeir wealth in
order to enhance their prestige among their peers. 28/

_ In the traditional funeral followed by cremation, the
- survivors may wish to choose a casket rather than a cremation -
~ container. The reason for this should be obvious; many friends
will see the ‘caskét and it would seém inappropriate to have a.
, cardboard;dr-fiberboard'box on-diSplay-iﬁ-the-funeral=homevduring
the mourning period. ' o ’ ’

_ Likewise the embalming of a body when an immediate cremation
is to take place is unnecessary. The purpose of embalming is at
the very least to preserve the body during the period after death
and before disposition. Frequently disposition takes place '
.several days'after death to allow time for viewingj siting, .
-and’ for.relati &8 to drrive from distant points.  Sir cfew.:
funeral homes have refrigeration .equipment at the present time,
emablming is necessary for aesthetic as well as'legal reasons.
With immediate cremation, the time period is so short that
embalming is not needed. ' ‘

As to cosmetic work and dressing of ‘the body; in an _
immediate disposition, this is clearly an unnecessary expense.
It occurs only infrequently. In the full funeral with viewing,
most families would expect the body to be made attractive and
dressed in an appropriate manner. ‘ o

State law generally requires only a suitable container when

cremation is to take.place. Some state laws are, however; . silént

- on .the subject. 29/ A number of funsral di¥ectors: testif ing
during this procéeding said that they have made available on -
request minimum cost containers consistent with the definition .

stated herein. 30/ . In many cases, however, .the customers are unaware -

28/ David Reisman, The Loﬁely'crowd, (New Haven, Conn.,

Yale University Press, 1961), p. 226-227. , 7 ,

. 29/ ‘Note 3 supra, at P- 6,“[An*ékceptibnfisﬂthéﬂéﬁmﬁbﬁWé”"‘
of Massachusetts, note 3 supra, at p: 26; which-reqiires a ¢
for "erematiomy o T e

and member of the Connecticut State Board of Examiners of Embalmers
and Funeral Directors, Tr. 1938; testimony of David Daly, vice
president of Evergreen-Washelli Memorial Parks and Fuheral Hoities ,
Tr. 5933-34. _ : o o

30/ See, e.g., testimony of Roy M. Thompson, fureral di
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 -that’ such contalners are avallable since the caskeE selectlon

L QOm frequently has only the more eélaborate caskets:end no.- ST

- .minimum containers in view. 31/ Thus, in some caSes,‘consumers
-~ have no knowledge of ‘the avallablllty of such minimum containers..

. AS a consequence some funeral directors have taken advantage of
‘thls lack of knowledge and the record reveals a number of
instances in which consuners purchased caskets for’ 1mmed1ate

disposition when a much simpler contalner would have been -
satlsfactory. 32/ ' : . :

o . Another - facet of thlS 51tuatlon is the 1gnorance of S
»{consumers Wlth regard.to the law,. a’ subject developed in Issue
No.: 24, As. lndlcated, generally state law requires only a '~
. suitable container. 33/ Some funéral directors have taken
" ’advantage of the "ignorance of consumers as to- the law and. the
‘record reveals.a number of instances in which state law was
represented to the consumer to mean that a casket must be
purchased even though. the family desired immediate cremation. 34/
Some funeral directors required caskets as a rule of their -
establishments. 35/ Crematories generally do not require caskets
r,at all, preferrlng some sort of: rlgld box elther of flberboard,,‘

.31/ See testimony ‘of Charles L._ngham, funeral dlrector, ,
Tr. 765 and testimony of Patrick J. Farmer, -funeral director, Tr.

'Tr. 3303. ~“Mr. Kinder was one of the few funeral directors who
testified that he affirmatively made containers available before
request by the consumer. In his funeral home, he displayed a =
- corrugated waxed container in his dlsplay room; see, e.

testimony of the Rev. Mr. Robert Nelson West, Tr. 7348 for
examples of not displaying containers and dlscouraglng their use.

consumer, Record II-B-1436, p. 1, testlmony of Louls MacDonald,
NRTA/AARP, Tr. 2641-42. : ,

‘33/‘ Note 3 supra.

34/ See, e.dg., statement of Donald S. Nugent Chicago -
Memorial Association, Record 215-46-1-29- 8, #12, p. 1; testimony
of Dr. Harry Weinerman, NRTA/AARP Tr. 233-34; and written

- submission of Mr. and Mrs. Edward Rosenberry, ggnsumers, Record
’ II B-271. p— s .

. 35/ See, el g., wrltten subm1351on of Mri and M‘ “Re
Murroy, consumers, Record.II-B-280 and written submlss1on of
Mrs. C. N. Crosher, consumer, ‘Record II-B-24. ’ s

~.2347-49. See also testimony of Walter F. Kinder, funeral dlrector,.

32/ See, e.g., wrltten sumeSSLOn of Mrs. Jerome Greyson,.;;ﬁm .
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cardboa;d or3any other material which will allow the employees
of the crematory to handle the body with a minimum of difficulty
and without aesthetic offense. 36/ -

‘The record reflects a number of instances in which = :
consumers have been required to purchase merchandise which they
did not want. While there has been some purchase of clothing,:
the principle cost of unneedéd merchandise is the casket. The
cost varied between $65, the approximate average of a minimum
.container, 37/ ‘and $695, the highest cost to which testimony
way given for a casket when an immediate cremation was
planned. 38/ o :

Many -funeral directors testified that minimum containers-
are available if requested by survivors. 1In those instances
- Where the minimum containers are not on display, the = :
explanation offered was that the merchandise was requested so
infrequently that it did not seem an efficient use of limited
space to display these containers. : '

" The relatively low proportion of cremations to ground
‘burials reinforces the funeral directors' predisposition to
display more:attractive and perhaps more profitable caskets. -
-Among black people, cremation is a rarity. 39/ Thus, funeral

homes dealing with a black clientele would have almost no
" reason to display minimum containers. :

Some funeral directors have failed to inform customers as
to the availability of minimum containers because there are
caskets available at only a few dollars more than the container. .-
Since there was such a modest price difference, some funeral
directors used the lowest price casket rather than the =
container. '

8 L 36/ Testimqhy of ‘Reg T. Morrisson, former ptesident{
Cremation Association of North America, Tr. 6718. - .

——

gZ/ See, €e.g., testimbny of Amos Dunn,-fuhefalhdirectdr»'
and past president, NFDA, Tr. 8924. ' ' .

§§/ Written submission of National Retired Teachers
Association/American Association of Retired Persons, Record
I1-c~-1516, Sample #5. :

39/ Testimony of Maynard Heitner, funeral directer and

member, Committee of Examiners in Mortuary Science of Tthe

‘Minnesota Department of Health, fTr.-3337. " See also Jones, note " “iioo

27 supra, in reference to funeral homes dealing mainly with black
families. o : o
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Horror. stories about the burnlng of caskets: costlng
“thousands of dollars may . have been ant1c1pated bu =y
i€ n this- proceedlng. ‘One supposes that thés oducts..
: tile: mlnd with a facility for flctlon, ‘though it may
”actually occur in some instances. - . Suppos1ng, ‘arguendo;  that™
"it had, it seems no more a waste to burn an expensive container ‘
~than to bury it, a practice which takes place'on a regular ba51s.‘k_ .
‘At issue is the inalienable rlght of members of a free society ~ .~ = |3
to dispose. of their dlsposable income in any form'of dlsp051t10n R
they desire, -even to +the’ extent of belng burled ‘in an expen81ve
isports automoblle. ' Lo ,

W 'hzsome of the 1ssues to- follow, parthularl Issue
, .deallng with merchandise .and ‘service" selectlon,.the real o
i:ssue:here is the duty of ‘a ‘merchant to inform a 'consumer: about;g:1=’
--"the' avallablllty of ‘less ‘expensive and less profitable. (to him)
: alternatives.  In the case of what had in the past been called

the "profe551ons,' it was generally considered unethical to-
push higher priced goods or services. Doctors who perform
unnecessary surgery are subject to disciplinary proceedings and
may be subjected to same (if caught) But the department store
. that does not dlsplay 1ts slow mov1ng merchandlse does not A
suffer .a. penalty. S e o

. What ‘then. 'is the responsiblllty of thls vendor of goodS“and
“’services to inform consumers about cheaper alternatlves and to-
_dlsplay less expensive merchandise? . :

e

: "+ ‘The - only Justlflcatlon 11es in the resPonses to Issue Nos. 23&L=«
jand 24 Issue No. 23 deals with the distinctive characterlstlcs :
~of the funeral transaction and Issue No. 24 with consumer

knowledge of relevant con51deratlons.

Thls is a pollcy issue, however, which I feel obllged to. o
point out but not necessarily resolve. _ P 3

Summar .In- some. instances funeral service -industry membe:s
(not. crematorles) ‘Have required customers: de51r1ng "immed isti
cremations for their dead to purchase caskets. The practice is’
not prevalent, however this requirement when imposed has placed
on the customer the extra cost of a casket (over a contdiner)
which could have been avolded. ' :

Wy

Funeral service industry members have frequently falled to
provide containers or inform customers as to. the availability of
contalners which we:e less expen51ve than caskbts and wh1ch could




6.

ave fu ervice’ industry members miérepféSeﬁﬁedfdﬁ*”“f ,
,custbmer;blll;thStatements;the amounts- actually advanced, paid;
or owed on behalf oFf customers for items. such as those listed
~ below?" : . : - S

" Crematory. chafgé$'
__ Cemetery charges
i Flowers "= ... .

Obituary notices
Obi

C@ar9395éf”ap6ﬁhé_-undértaké;

. The proposed rule in Section 453.2(d) (1), (2), (3) & (4)
g-wouldgprohibit'the”funeral director from making a profit on a.
cash ‘advance; that is, monies paid to third parties for cemetery .
or crematory charges, pallbearers, public transportat;on.charges~
for shipping a body, flowers, clergy_honoraria,fmusic;ans, ngrses,
;. Obituary notices inTHQWSPaPetS}Q&ndfgﬁatuitiéSﬁtbfVatiOUSfﬁ@f._
invélﬁéd?iﬁ,Ehé'fuﬁéralfproqéSS;. e

3_dTﬁe?pfépbééd?fuieTaISéfWould‘btbhibit_fuhéral service
-industry members from failing to pass on to customers the benefit -
.- of any rebates, commissions or volume discounts received on any
. of. these items. It also would prohibit theumisrepresentatiqnfpf;mgw‘.
"o @hy amdunt advanced, paid of owed to third parties on behalf of -
the customer for services or merchandise. ' -

In the "traditional™ funeral, a number of items of goods :
and services are generally not provided directly. by the undertaker.
Only infrequently does the funeral home, for instance, own a
crematory or a Cemetery.. 40/ Nevertheless, charges for the -

. erematory or cemetery must be paid pPromptly and generally are o
g;paid3by;the_funeral;serviCexinduStry"mEmbér on behalf of the "~ -
- family. ‘The cemetery will rarely open the grave until funds -
have been advanced. Likewise in some cases flowers are ordered
by the funeral service industry member on behalf of the family. -
;@n a few cases, a funeral director owns a flower shop but this
is rare. ,

N

romibited .

._,_45”52/ In fact, in someﬁsﬁafésfthisrbwﬁ réhi
by statute. See discussion in Issue.No.:27.

p is.p
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. ~ Obituary notices are-placed .in newSpapers~and.éﬁngréiy;&”“r1”5”
g perhaps;;tp;genéral'belief, this is not free; the charges. are '

usuallyxbilledftoﬁﬁheefuﬁeralghcme'monthly;l There'is ‘frequently
a volume discount to’ funeral directors which will vary with the. .
number of notices placed: in the paper. The proposed rule
_anticipates the difficulty of computing the net costs after
discounts to the funeral director. The proposed rule would

allow the funeral director to bill the net cost based-on his
retrospective discounts during the preceding_accounting‘year;

... In some bé#ts;0f2the.countty,:pailbearers1aié»SQmeﬁiﬁes'
. hired rather.than being friends of the. family. . It is my.
“‘understanding ‘that in New York there is'a pallbearer's unio

This service must bé paid for promptly and cash is advanced by

Cthe funeral director. . . .. oo
Clergy'hqnoréria are frequently selectéd énd_péidvbyfthe .

- funeral director. While many families select their own c¢lergymen,

‘in this mobile society persons may be buried far from their homes -

and their. home churches. A clergyman must be called in and
_ generally a modest fee of $25 to $75 is paid for his.participation.
nfthé'¢eremdﬁyﬁat~the,funeral“homeiaﬁd'sﬁbséq““"-' A :
‘side:. Wheén the family eclergyman is ‘involved;: :
family~wil1ﬂhandle7PQYment.qirectlygwith the .clergyman. ' - .

réquently th

. ‘Likewise, many families choose ‘to have music at the funeral
.service. When this takes place in the funeral hoiie "chapel,"

an organist is usually employed.and, at some point, paid; ‘usuwally =~
by the funeral -home, subject to sﬁbSequent“reimbﬁfééméht‘byfthé;f>E' B

family. =~ . o

In regard to charges of another undertaker when a party
dies in. one city and'is to be buried in another, the body must =~
be picked up, prepared (embalmed), placed in a container, taken .
to the shipping point and placed on board a train or plane. On
arrival in .the city in which burial is to take place; the home

. funeral director-tdkés'ovéf“and"QEnerally-Will*ﬁayﬁthe*éhippihg
funeral director for his charges. _ LorE R T e e e

a

;Thefquestianto-be~decidedvhere ié'whether funeral-directorsy-

in billing what are generally called cash advances for all of the
services enumerated above, bill the customer the same amount they
actually pay or add additional amounts to the bill or fail to -
deduct discounts they have received from the bill.
: ons:;

- of amquntsyactually.advanced;_paidyuo£AGWEduonwbeha of
'in the cases of all of the above services -with: '

- The. record reflects that theremhave-been‘misrep;eéentati
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pallbearers. 41/ No testimony as to this item was received. _ As
to the others, a number of witnesses testified that these charges
were misstated at figures higher than those paid by the funeral
director. 42/ = R S :

A few witnesses testified that they felt it would be _
- appropriate to have a funeral director charge amounts in excess
. of what was actually advanced or paid but that it would be '
- deceptive to:1list-these under "cash advances"; rather, these
‘witnesses indicated. that.they felt these items could be listed
~as "services" or goods provided and: billed at any amount. the -
seller, that is, the funeral director, .chose. 43/ These parties
felt that' the funeral director was providing a service by making
. arrangements for the.various items listed: - the Crematory charges,
- the cemetery charges, the flowers, etc. Certainly he extends
. Some: effort in doing all of -these things but is he entitled to
-be compensated for his effort. The question is: should he be
compensated by allowing him. to misstate the cash advance or .
~should he be ctmpensated by allowing him to state this as a .
. service rendered? One prominent consumer .advocate felt that
~this was fair since the deception was eliminated by removing the
nomenclature "cash advance" and substituting "services rendered." 44/

That is, I believe, begging the question. .In truth and in
fact, these are amounts paid to outside parties for and on. behalf
- of the family of the deceased. They are cash advances no matter

" 41/  see the following for examples of markups on cash
advances for various items. Crematory charges - see, e€.9.,

- written submission and attached correspondence of Dora Ruth.
Bailey, consumer, Record II-B-358; flowers - see, e.g., testimony
of James Broussard, funeral director and counsel of the Texas
‘Funeral Directors Association, Tr. 9376-78; obituary. notices -
see, e.g., above written submission and attached correspondence
of Dora Ruth Bailey and written submission of Sherry Chenoweth,
Director, State of Minnesota Office of Consumer Services, Record
II-C-51, p. 4; clergy honoraria - see, e.g., testimony of the

- Rev. Mr. Stephen Fritchman, Tr. 6515 and testimony of the Rev.
Mr. George N. Marshall, Tr. 1194. S _ _ :

42/ 14

43/ Seé téstimony‘of Sherry Chenoweth, note 41 siipra, .
Tr. 3I35-36, who pointed out that as long as there is disclosure
of the additional cost to the consumer, the problem may be
alleviated. 3 ‘ '

44/ 14
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what name is applied to them and if the consumer is billed for

an amount in excess of the amount actually advanced, paid or:

owed, then he is being deceived. The use of any other term. is

a deceptive practice since they are cash advances. 45/

. . One rationale offered for billing amounts in excess of

E the actual charge is to compensate the funeral director for the
use of his funds. 46/ Large funeral establishments have
considerable amounts of money tied up in receivables, part of
which represents cash advances. It is pointed out, however,
that these vendors can impose a finance charge provided they
comply with state and federal law :elativé-thereto.f I

on customer billing statements the‘amount actually advanced or
owed on behalf of customers for crematory charges, cemetery.

Summary: Funeral service industry members have misrepresented

charges, flowers, obituary notices, limousines, clergy- honoraria,

and charges of another undertaker.

The record will not sustain a finding as tQ‘pfévaleﬁde}r'

» 45/ It should also be noted that most funeral.directbrs
charge consumers a service charge. Presumably this should cover
any services rendered in connection with cash advances. '

S o . o
46/ See, e.g., Dr. Edgar Jackson, pasteral psychologist,
Tr. 5334-35. : : o P
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V. MISREPRESENTATION i -
Iésue No. 7

"Have funeral service 1ndustry members mlsrepresented legal,
public health, and/or religious requlrements to customers or
potential customers?". v

The proposed rule would prohibit any funeral service
industry member from making any statements or claims which
are false, mlsleadlng, or unsubstantiated in regard to the
legal necessity for a casket or for an outer interment recepta—
cle, that misstates public health hazards associated with .
failure to utilize embalming, a casket, or an outer interment
receptacle or that misstates religious requirements or customs
(Section 453.3(a) (1)). Further, the proposed rule would require

. the funeral service industry member to furnish to each customer
who inquires in person about the arrangement, purchase, or

prices of funeral merchandise or services, the relevant law as
to embalming, caskets for cremation, the price of a suitable

container for cremation, the law as to the purchase of a sealed

casket or an outer interment receptacle. . It would require that
the funeral director inform the consumer that he will make
available on request a brief written or printed. explanation

of legal requirements including public health regulations
(Section 453.3(a) (2)). The proposed rule defines outer
interment receptacle as "any container or ehclosure which is

" placed in the grave around the casket to protect the casket

and/or prevent ‘the collapse of the grave ‘including, but not
limited to, receptacles, commonly known as burial vaults, .
grave boxes, or grave liners." (Section 453. l(g))

Vaults are fairly elaborate devices which are generally
waterproof. TheY“also.may be airtight. Grave liners, on the
other hand, are usually six slabs of some material such as
concrete which encase the casket but do not 1nh1b1t the flow

- of water into the casket area.

Underlylng the import of this questlon and the relevant
section of the proposed rule is the high degree of consumer
ignorance discussed under Issue No. 24. If consumers were
knowledgable about legal, public health or ‘religious requirements,
misrepresentation would be exceedingly difficult. But, they are
relatively ignorant and misrepresentation can take so simple a
form as falllng to disabuse a consumer of erroneous Qg}lons
which may inure to the benefit of the funeral director.

Has there been outright misrepresentations of legal public

health, and/or reéligious requirements to customers or potential
customers? The record reveals some overt m1srepresentat10ns
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in regard to embalming and legal requlrements therefor. 1/
A number of witnesses testified that some funeral directors
stated that embalming was required by .state law. 2/ Such
outright mlsrepresentatlon was not perva51ve, rather, it
occurred in 1solated cases.

Generally, funeral dlrectors determine what type funeral:
is desired and in the vast majority of cases thlS would be
the so -called “traditional" 3/ funeral with v1ew1ng and a
service followed by ground burial. In such cases, the time.

~ between death. and ground burial. is, long enough so that state

law, in many cases, would in fact require embalmlng. 4/

What was not dlsclosed to the family by the’ funeral
service industry. member was that there are alternatives; that
is, from relatively speedy disposition of remains either by
cremation or ground burial to a memorial service with
certain commonly accepted components omitted. There was
considerable ‘funeral service industry discussion of the
psychologlcal disadvantages to. the bereaved of having a
service without the body present. 5/ Many rationales were f
offered for this inecluding the therapeutic affect of a service
with the body present. 6/ I found none. of these arguments

1/ See, e.g., testimony of Monsignor Richard O' Keefe,
member of Arizona State Board of Funeral Directors and Embalmers,
Tr. 7065 and testimony and hearing exhibit of Fred Sweeton, .
East Tennessee Memorial Society, Tr. 9577 and HX~Atlanta 12.

2/ See, e.g.,. testlmony of Robert Nesoff, former dlrector .

of invVestigation for the New York State Temporary Comm1551onv

on L1v1ng Costs and the Economy, Tr. 332. Sweeton, id.; .
testimohy and hearing exhibit of Sherry Chenoweth, director, -
State of Minnesota, Office of Consumer Services,’ Tr. 3121 '

and HX-Chicago 43 (Supplement) and testimony and hearing

exhibit of Johnny Mack, investigator, Central Area Motivation
Programs, Tr. 5998 and HX-Seattle 14. . .

3/ For a complete deflnltlon of a "traditional® funeral, see.

-€.9., “testimony of the Rev. Mr. George N. Marshall, clergyman Tr.

1185-86.

4/ See, .g., 49 Pa. Code § 13.191 (1973), whlchnrequlres enbalmlng 48
hours after death if not(tugosed.of or unless a seater casket 151nmﬂ

5/ See, e.gd., testimony of Charles F. Swartz, Jr., funeral director, Tr.
13941-44; hearing exhibit of Stewart Hausmann, HX-Hausmann 1 ("Should the Body
Be Present?"); and Raether and Slater, Successful Funeral Service Practlce
(Englewood Cliffs, N. J.: Prentice-Hall, 1971), p. 249.

6/ See, e.g., written subm1551on of NFDA, Record II-A-659, pp. 7—19
and testimony of Dr. Edgar Jackson, pastoral psychologist, Tr. 5344—45.
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persuasive.': They failed ‘to account: for. 1nd1v1dual differences
- which the proposed- rule would accomodate;. they: failed to. show.
how. the’ proposed rule, if made final and enforced,; would - -
disturb -whatever therapeutic: effect.might be .attributable to
the holding of a "traditional" funeral.:  This" Ssubject is -
dlscussed more fully under Sectlon IX “Grlef Counsellng.

_ SOme funeral dlrectors failed. to explaln 1ega1 and publlc
: health.requlrements perhaps because ‘to do so would open up :the
‘possibility ‘of ‘alternative 'selections by customers. - They. - .
_appeared -to be 'sincere in.their widely held belief that the
"traditional". funeral is: best for most. people, but the funeral
director,: by not- disclosing the law and raising the: p0551b111ty
of alternative forms:of - dlspos1tlon, substitutes: his. judgment-
for:that of 'the customer, the bereaved. . Were he nhot also the

vendor-- of - gOOds and serv1ces, this would not be a deceptive ; ..

non-disclosure: That it is to his economic .advantage to. sell

the "traditional" funeral raises questlons about hls mot1ves~€;

for advocating : this form of funeral. -

: Among the reasons given by the 1ndustry for its failure
to disclose. legal or public health requirements is the notion
‘that -the famlly and the funeral director are in agreement;
each - knows what is - expected’ of the-other, and the ‘arrangements .
are in:conformity with .legal .and public health requlrements.
Consequently, any. dlscu831on of such requlrements would be -
superfluous.n , ; : . S

Addltlonally, there ‘was ‘some- feellng that . any dlSCUSSlon
of a technical or legal nature would not be meaningful to the:
bereaved. "When we get a bereaved famlly, sometlmes they are‘
too" bereaved to dlscuss anything." 7/ : i

As to, rellglous requlrements, there may have been some
misleading of Roman Catholics -as to the Church's position on
cremation. It is my understanding, as a result of evidence
. adduced in' this proceedlng, that there is no. prOhlblthn by
the Church' of Rome in regard to cremation. There was not;
however, sufficient. testlmony on the Church's position to
'warrant a flndlng. e \ : -

m——

~T/ ~Testimoh§’Omeabbi'Sidhef Appibaum,rTr; lQSé%’

71




Most Jews are informed as to the requirements of their
"religion. The Tripartite “Accord," 8/ as it was-generally
‘called in this proceeding, specifies the disclosures. to be
“made to Jews and, with one exception, the kind of casket to
be used, the disclosures to Jews are exemplary. o

~As . to the caskets to be used for Jews, the "Accord" may
‘lead Jews into'believing any wooden casket without nails-is
satisfactory including rather extravagant ones of high. cost. .

A number of experts who,testified.about'JewiSh burial traditions - -

and law indicated that the simplest, cheapest box is the. .
appropriate container to be used for Jews. 9/ Several testi- .
fied if a box with nails is substantially cheaper, then it is
appropriate also despite a general belief to the contrary in

- regard to metal-in Jewish burial containers. 10/ The Jewish -
funeral directors have slightly modified the interpretation - -
of the Accord to enable them to sell higher priced caskets:
instead of the lower priced ones which some believe to be:
more in conformity with Jewish law and tradition. 11/

8/ Id. at Tr. 1046-52 and HX Applbaum 1 and ‘2. = The. "Accord"
is an agreement between the Rabbinical Council of America- (the
largest Orthodox Rabbinic body in the United States), the Union
of Orthodox Jewish Congregations of America (the synogogue. arm
. of the Rabbinical Council) and the Jewish Funeral Directors.of -
America under which Rules and Regulations were set up with

regard to the implementation of the religious requirements
of -a Jewish funeral. ' : :

9/ See, e.g9., testimony of Rabbi M. D} Tendler,-Tr.fQSST;
859 and testimony of Rabbi Sholom A. Singer, Tr. 4619.

10/ See, €.9., Rabbi‘Applbaum, note 7 supra, at 1088-89.

11/ - See, e.g., Rabbi Applbaum id., at 1073, who discussed .
the "Accord's" mention of wooden caskets with .no discussion of -
‘expensive versus inexpensive. The former rule concerning
uniform caskets was changed to a recommendation after pressure .

~ was brought by the Jewish funeral directors according to :
‘testimony of Rabbi Richard Yellin, Tr. 13829-30. For a further

" jllustration of the problem, see testimony of Burton L. Hirsch,-
funeral director and member of the Pennsyluania State Board of
Funeral Directors, Tr. 12523-25. : :

&



“Summary: - Generally, I .do not find outright misreprésentatiocn
of -legal, public health, and/or religious requirements to
. customers: or potential customers. :There is, however, some : -
' material nondisclosure of legal and public health ' requirements:-
o y1funera1fSErvice‘industryfmembers,andvébme'bonquibn,abdﬁt
' "the casket requirements and the disclosure thereéof ‘in ‘Jewish
funerals. ' ' . : S T

Issue No. 8 - , A .
"Have funeral service industry members claimed, suggested; ‘or’
encouraged a belief by customers .or potential customers that:
- embalming; a-casket, sealed or unsealed; or a burial vault, -
sealed or unsealed; would prevent natural decomposition of
deceased human remains when such was untrue or misleading?2"

and

ISsueuNo; 9 - '
"Have funeral sérvibe.indﬁsﬁryemembérs qlaimed‘of'nggested'tdj B
customers or potential customers that particular caskets or
‘burial vaults were .or would remain airtight.or,wq;ertight~’,~
when such was not the case?" S - . N

= The relevant section of the proposed rule, Section 453.3(b),

‘would prohibit preservative value claims as to decomposition

or decay resulting from the use or purchase of embalming, la.
casket, sealed or unsealed, or a burial vault. It would
prohibit the making of false, misleading, or unsubstantiated . ..
claims of watertightness or airtightness -as to the caskets or -
vaults, whether sealed or unsealed, and further would prohibit
-misrepresentation of the preservative:or protective utility of

the caskets, burial vaults, or embalming..

The two issues-are~c0nsidered‘tOgether and are-dirxectly
related. Taking them in reverse order, Issue No. 9 asks if
funeral service industry members have claimed to customers ..

- that particular caskets or.burial vaults would remain airtight
or watertight.  Issue No. 8 then asks if funeral service S
industry members have claimed that .a caskoet (which may be..
understood. to have these attributes), burial vault or embalming .
would prevent natural decomposition of deceased human remains
when such was not true or was misleading. ' :

: L W




. Throughout this proceeding funeral directors testified.
that they did not pass on to consumers claims as to airtightness
or watertiglitness. 12/ For instance, Roger Dyer, a funeral
director in New York State, stated: "“As far as sealer type .
caskets, the manufacturer warrants these to the consumer. .
I do not warrant any sealer type caskets or 'any sealer type
vaults." When asked if he passed on the warranty to the o
customer from the manufacturer, he stated that he did not. 13/
He further stated, "If the manufacturer wants to give it (the

warranty) to the family on an individual basis, this is fine..

However, I am not implying any warranty‘for‘any'merchandiSe_
that I sell." 14/ ‘ o S ‘ ~

. These warranties and the advertising that is consistent ... :
with such warranties are disseminated widely by casket _ :
manufacturers 15/ as are preservative claims by manufacturers-. .
and sellers of embalming fluid. One advertisement in’ an _
industry trade magazine showed a picture of the Sphinx and a

‘pyramid and claimed that its embalming fluid would preserve .

human remains "indefinitely." 16/ The meaning of "indefinitely"
could be for a short period of time or a long period of time,
that is, an indefinite period. Another and equally widely == -
held constriction of the word "indefinitely" is that it means s
for an infinitely long time into the future.  This latter '

- construction must be intended when the claim is combined with -

the depiction of the Sphinx and a pyramid. It is misleading

and deceptive. Very few (if any) witnesses in this proceeding
claimed that contemporary embalming techniques, caskets or burial -
vaults could preserve human remains for an indefinitely long

T

12/ For example, see testimony of Mildred Damiano, .funeral
director, Tr. 1318 and Norman G. Heard, funeral director, Tr.
13183-84. ' ;

13/ See rebuttal submission of FIC staff containing advertisements,
promotional materials and warranties of various casket and burial vault -
manufacturers. Wilbert Burial Vaults, Record ¥-1-93-a; Belmont Casket
Manufacturing Company, 93b; National Casket Company, 93c; Elgin Metal Casket
Company, 93d; Boyertown (1) and Lake Shore Burial Vault Company, 93e; 103.
Batesville Casket Campany. N . :

N e

G——

14/ Tr. 1582.
15/ ~ Note 13 supra.

16/ Esco Embalming Supply Company Advertisement Mortuar

Management, June 1976, back cover. See also rebuttal submission of FIC

Staff containing Esco Advertisement, The American Funeral Director, May 1976,
Record X-1-26. - —
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period into the future. 17/ This advertising of" embalmlng
fluid and the warranties “of airtightness and watertlghtness
are w1despread. : - =

. Why do- the manufacturers engage in these advertising
and warranty claims if these attributes of- alrtlghtness and"
7watert1ghtness do not-relate to preservatlve values? I can
- "ratlonale justifying the warrantles and..the advertlslngw
‘ekcept to impress upon funeral directors. that the advertised
products have ‘these ‘qualities. What then is the’ purpose of
1mpress1ng ‘these- attrlbutes upon funeral directors if not for
_them in turn dlrectly or 1nd1rectly to pass them on to consumers’.,

. Rabbl Rlchard M. Yellin testlfled,'"Just the ‘display and o
words such -as ‘'sSealer' “fairtight", 'waterproof', -etc., foster '
-theé thought- preservatlve'.... if you are allowed to: talk '

- about :preservation, - people should. also talk about anarobic. .
s (sie): bacterla, ‘which func¢tion better in a vacuum than bacterla -
‘.that functlon 1n an oxygen env1ronment." 18/ N

©In search for loglc,_I can only conclude that trade
advertlslng in regard to airtight and watertight- qualltles
‘carries over in the minds of funeral directors-and encourages. -
.in them a belief that these qualltles create preservatlve _
.values. 19/ The’ trade advertising is mlsleadlng and deceptlve
and the funeral director (albeit innocently. in .some cases)
.leads: people to-believe or. fails to :disabuse them of the:
"notion that remains will.be preserved by the use of these

devices and through embalming, perhaps unto eternlty

There has been testlmony as to the p0351b111ty of outrlght
mlsrepresentatlon of the preservative values of containers
and embalming by funeral directors. 20/ Though the record -
does not indicate extensive use of this deceptlon, it does
take place. 21/

17/ "It is common knowledge that no process nor caskets ror vaults can
~ campletely prevent decamposition of deceased human remains and, as a result -
any Funeral Director who suggested this would be flying in the face of esta—

- blished fact." . Arnold Hornberg, President, Funeral. Dlrector s Services - |-
Assoc1atlon of Greater Chlcago, Tr. 4776. .

18/ Tr. 13824.-

19/ See, e g., testlmony of Vincent E. Polll, funeral dlrector and »
- secretary-treasurer of the Vermont Funeral Directors and Enbalmers Association,
Ir: Zhllandtestnmmgrof-ﬂﬂu1Cun§nu fumaxu.dlnaﬂxu:and;mesy&auq New‘knk
" State Funeral Dlrectors Assoc1at10n, Tr. 94~95; : :

20/ For one of the few instances described in the proceedlng, seef'f
testimony of Pastor John H. Niles, Tr. 3226-27.

21/ See, .g., testlmony of Joe T. ded funeral dlrector, Tr. 8791-92,
newspaper article, "Can You Afford to Die?", Pittsburgh Post Gazétte and :
»testannmy of the Rev. Mr. David Haun, Tr. 9935.
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It may be out of kindness that funeral directors do not
“"level" with ‘'survivors about decomposition. . It may bring. .
comfort to the bereaved to think-that the human remains. will
stay intact. This may be a very kindly deception and an
illusion which does relatively little harm and perhaps a
great deal of good during a period of emotional strain.

" "Importunate truth-telling, which brings only bewilderment g :
and discomfort to the hearers, is, in my opinion, a mistake.... 22/

This is not an attempt to promote ‘deception nor to justify
it in many of the other aspects of the funeral transaction. ‘
In this situation, if there is deception as to whether the
casket or vault is: waterproof or airtight, the law.is violated -
and there should be an appropriate remedy. If a funeral service. -
industry member claims that embalming will preserve indefinitely,
then a deception has occurred and there should be a remedy . 2
Industry spokesmen suggest, however, that the implication of

N

preservative value claims may be a comfort and that no affirma= -

tive disclosure be required. 23/

Summary: The casket manufacturer's claims of airtight and
watertight qualities are widespread. Consumers are not . :
disabused of a belief that these qualities as well as embalming
will prevent natural decomposition of human remains. o

. 22/ E. M. Forster, (New York, New York, The Modern
Library, The Collected Tales of E. M. Forster, 1968), p. 19.-

23/  The proposed rule does not expressly require such a . -
disclosure, except that § 453.3(b) (1) and (2) could be interpreted
to require affirmative disclosure. ‘
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_..regular showroom, that is,. the casket selectlon room:of the.

.- funeral director.-or the wholesale ‘casket ‘warehouse showroom :

- used by some funeral directors: (some cannot: afford a casket

- selection room on their premises.) Even when the lower. prlced :
‘casket is in the" select1on room, one way used. to hide it is to _ Ty
place it under the dlsplay counter holding a more expensive o
casket. 3/ This counter is draped so that the ‘less or least
expen51ve casket is sometimes not visible. 4/ In other . '
‘instances, the least expensive caskets were in smaller-side
~rooms, hallways, garages, basements, and other less. exposed

. parts of the" establishment. 5/ This is almost the same as not ‘

* displaying such. caskets since they. were only available when the 3B
customer asked to see them. I find, based on the record in- thls
proceedlng, that the pract1Ce of not dlsplaylng less expen51ve
'caskets is exten31ve. y R

: (B). Defac1ng less expen51ve caskets - In this proceedlng,
very few Instances of actual defacing of less expensive caskets
. were“adduced; 6/ thus, while it has happened from time to: tlme
I .can make no- flndlng as to the practlce of defac1ng.

i)

_ ,'3/ See testlmony of Staunton O. Flanders, consumer and
Temple Burlal 8001ety ‘representative, Tr. 4658 59, 4674 75.

4/ Id.

: 5/ See, e€.9., wrltten subm1531on of Mrs. W. A. Kanlfer,
consumer, Record II-B-1971; written submission of John. A.,
Buchanan, president, Los Angeles Funeral Society, Record. .-
'II-C-155;.1972 Funeral Study submitted by Sherry Chenoweth,
“director; Minnesota: OfflCe of Consumer SerV1ces, HX—Chlcago 43
(Supplemental), ‘testimony of Richard J. Stevens, attorney- and
pre51dent Chlcago Memorlal Assoc1at10n, Tr. 3618-21. v

o 6/ For examples of the few instances of defacement,,see
written submission of consumer complalnt (name deleted), ' -~
September 1974, Record VII-176 and testimony of John Mack,
investigator, CAMP Consumer Action Project, Tr. 6012. The
former instance dealt with dirt in the casket and the latter_p

~dealt with a casket which appeared. dirty wigh spots. :

G——




(C) Disparaging less eggensive caskets - A number of-
w1tnesses and those supplying written subm1551ons gave .examples’
of instances.where lower priced caskets were frequently referred
to by funeral service 1ndustry'members as "welfare caskets". 7/:
It is generally accepted ‘that "welfare" has.a pejorative
connotation. This form of disparagement is W1despread to; the _
point of perva51veness.. That such caskets are used for "welfare

‘,funerals"_ as they are known in the 1ndustry, does not make: thls

.+t . less disparaging. Other 1nstances of dlsparagement included

-laughing at the least expensive casket by ‘the funeral director 8/
. and telling the ¢lient that the least expen31ve casket,was too
~ small for" the deceased to fit in. 9/

Rabb1 Sholom A, ‘Singer. of Chicago, - under cross-examlnatlon,-
stated “"And then another 51tuat10n, ‘the same man said to me,"
he said, and the Director had the audacity to say to me, 'I am - -
not going to allow you to’ put your father in that box. You are =~
‘going to get a more expen51ve one' " 10/ - T

As in other areas’ where dlsparagement is at issue such as-

- "bait and switch" schemes, prov1ng that it has occurred and w1th
what frequency is difficult since in many cases subjective
reactions are involved. I can only find from this record there:
is some dlsparagement of low cost caskets, and that the pr1n01pal
methods are to use -the pejorative term "welfare" in conjunctlon
with low cost caskets and. funérals and to imply lack of, concern
evidenced by the low cost "box"‘

(D) Placing less expen31ve casketsiln dlfferent rooms or in -

- .= (See (A) above and Issue ‘14 for substantlve dlscu351on and
‘_flndlngs ) . .

"7/ ©See, e.g., testlmony of Chrlstlna Skeels, 1nvest1gator,
CAMP Consumer Action . Pro;ect, Tr. 6015; written submission of -
‘Mrs. ‘Jerome Greyson, consumer, Record II-B-1436; written = -
“submission of. Stephen H Oleskey, attorney, Record II-B 2239, L
“pp. 2-3. B T

8/ Testlmony of Bill Hughey, consumer, Tr. 10368.‘. : _
9/ Testlmony of the Rev. Mr. Frederlck A. Fentogi Tr. 6416 18.

10/ Tr. 4631




Issue No. 11

"Have funeral service industry members displayed less expensive
caskets - in ¢olors known to be unattractive to many customers. for
the purpose and with the effect of dlssuadlng customers from
purchasing such caskets or encouraging customers to purchase the
hlgher priced casket’"

Much testimony as- to which colors were generally known to .
be unattractive was adduced at this proceeding. 11/ This '
testimony is conflicting since,. for instance, various partles
considered gray attractlve, 12/ while others found it unattrac-.
tive. 13/ Time and again w1tnesses, almost in counterp01nt,
"testified that a color was attractive when a previous witness
had Just said it was unattractlve. ‘

. A number of funeral dlrectors testlfled that they did not
make a conscious effort to select the unattractively colored
caskets; 14/ rather, industry members testified that caskets
were unavailable in what they ‘themselves considered to be -
attractive colors and they blamed the casket manufacturers for
the situation.’ 15/ This reasonlng is somewhat specious. The
casket manufacturers .are in large part at the mercy of their

ll/ See, e, g., testlmony of the Rev. Mr. Grant M. Gallup,
Tr. 4130-31 and testimony of the Rev. Mr. . Frederick Fenton,
Tr. 6420.

12/ See, e.g.; testimony of William M. Holman, funeral
director, Tr. -13127-28. See also testimony of Richard Myers,
funeral director and chalrman, Utah State Funeral Directors and. -
Embalmers Examining Board, Tr. 8270-71, who stated that his.
third highest priced'casket, of solid bronze, is gray colored.

13/ See,” .g., testimony of Dr. C. C. Crawford, management

consultant, Tr. 6606 and testimony of George Primm, funeral
director and pre51dent, Emplre State Funeral Dlrectors
Association, Tr. 268.

14/ See, €.9., testimony of John Proko, funeral dlrector

and past pre51dent of the Wisconsin Funeral Directors Association,
Tr. 4167-68 and testimony of George F. Kileen, funeral director
‘and Wayne County, Michigan commissioner, Tr. 3808. This. v1ewp01nt
was refuted, though, by testimony of Rep. James J. Kaster, Jr.,
former casket manufacturer, state legislator, and funeral director,
Tr. 6113-14, who stated that funeral directors have requested that
he make the least expensive casket look as bad as he could.

15/  See, e.g., Primm, note 13 supra, at Tr. 268 and testi-

mony of David C. Murchison, counsel to NSM, Tr. 12611. A

i
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”f_customers and are readlly capable, espec1a11y in the case of SRR L
'*}cloth-covered wood" caskets, of produc1ng whatever thelr C R
‘acustomers order. 16/

f»_ummarYVf I flnd that funeral serv1ce 1ndustry members ge.erall

‘flower prlced caskéts. are. produced and.: subsequently dlsplayed i

Vﬂ;'tlve to many- cuStomers for ‘the purpose ‘and. w1th theueffect of"
'n'dlssuadlng customers from purcha51ng such caskets or- encourag n
'customers to: purchase the" hlgher prlced -caskets.

f,Issue No. - 12

’“Have funeral service lndustry members used sales c0mm15s1ons

L dlscourage and penallze sales of lower prlce ones’“ hga“;]

jcolor sales techniques to funeral ‘directors, see rebuttal = .
' . Submission of FTC-staff containing "How to Sell More, Profltably':,jM.
+= The Role .of Color in Merchandising" by Ray . T.- Hudson, sales P
manager, Marcellus Casket Co., Record X-l 124, p.58—

'“testlmony of Péter ‘Hawley, assgciate producer, WTTW—TV- C

- X Study in ‘Depth'of Consumer Motivations and Their Appli:
‘cations- to the Funeral Directors Services - For The. Natlona

i;p. ‘14 and Supplement, which discusses national stud1e§J9f~

: ,1nterlor and exterior casket color preferance of copsiimers

.o i results of. these studies mlght easily be misused to dlsco
ifthe purchase of ‘Iess’ expen51Ve caskets. : :

=1ttle effort to- apply pressure to manufacturers to. ‘see’ tha

colors’ known to be: attractlve to many customers 17/ and 1

and otheér employee compensation plans to encourage sales of
higher priced products and services to customers and to

Whlle there was some testlmony in: the: record that -
1ndlcated that the funeral serv1ce 1ndustry members did pay

16/ See, e. g,, Kaster, note 14 supra, at Tr; 6113-14.

17/ For an example of -a-casket manufacturer s suggested

18/ Kaster, note 14 supra, at Tr. 6113 14

Tr...2780-81. ahd;HalvorSOn/Slade, Inc.y “A National Moti:

Association of Approved Morticians" (undated),. Record III—F-lO
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sales commissions, 19/ I can find little in this record to
justify a flndlng that such sales commission plans were used
to encourage the sale of higher priced products and services,
nor is there substantial evidence that such ‘sales commission
plans were used to discourage or penallze sales of lower
prlced ones. 20/

Admlttedly, any sales commission plan would - have the
tendency and the capacity to encourage-an employee tosell
higher priced products, but I have found nothlng in this
record to indicate that the percentage commission on the
higher priced products was higher than the percentage on the
lower priced product. It would take this variation (employed
by some vendors) to give rise even to speculatlon that such
plans were improperly employed. There. is no evidence in this
record that such variations were used and I make no finding
as to these commissions. 'In fact, most funeral homes are
one-or two-person owner/operator small businesseés. The -
owner/operator(s) is the salesperSOn(s) also. 21/

19/ The wrltten submission of International Funeral
_Services, Inc., states: "IFS provides a deferred profit sharlng
. plan and an employee incentive bonus plan that are designed to
reward all employees, and employees of specific local operations
that generate profits above pre-determined levels. To the extent
" that such plans indirectly reward employees, for high-priced,
and therefore, theoretically more profitable, sales--IFS and its’
Board plead guilty. Pre-need funeral trust' (where such sales.
.-are permitted) salespersons are also compensated on a 'beneflt'
for selling a 'hlgh-prlced' funeral“ (Record II—A—488)

20/ One" alleged example of potentially indirectly dis-
couraglng and'penalizing sales of lower priced products and
services is discussed by Robert Nesoff, director of investigation
for the New York State Temporary Commission on Living Costs and
the Economy, Tr. 364-65. He alleged that his informants :
discovered that at Walter B. Cooke ‘Funeral Home, "if an individual
~ was not right.up there on the top of the sales force, he found
‘himself doing things like cleaning bodies and working in the
morgue room, which were very, very distasteful jobs and something
that they would like to ‘be moved out." :This alleged practice
was denied by the pre51dent of Walter B. Cooke‘ﬂurlng the New

York State Comm1551on s hearlngs.
/

21/ See statement of Rhene B. (Si) Law, funeral director
and president, Illinois Funeral Directors A55001at10n, Record
215~ 46 1—29 11, #509, p. S.
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Issue No. 13- L S : - .

"Have funeral service industry members utilized other sales
and merchandising-policies and practices to prevent, impede
or obstruct the purchase by customers of certain funeral
merchandise, particularly less expensive merchandise which
is available?" =@ - - - o ' : -

g I find little in the record in regard to.sales o

and other merchandising policies and practices which would
" impedé or obstruct the purchase by customers of lower priced
-merchandise. Isolated instances of these policies and o
practices, however, were described throughout the proceeding. 22/

I can make no finding as to their degree of occurrence.

Issue No. 14 .

- ."Have funeral service industry members sought to prevent
price-value comparisons by. customers or potential customers =
by displaying merchandise in ways: which make such comparisons -
difficult?" ' : ' .

) There was considerable testimony and there are a numbér
- of submissions on the record relative to the casket arrangement.

22/ Changing price cards:-on caskets for different ,
customers - testimony of the Rev. Mr. George N. Marshall, Tr.
1192 and testimony of Robert A. Ebeling, former managing editor,
Mortuary Management Magazine, Tr. 6841-42, 6874-75; price card -
:Placed under the pillow in the casket - testimony of: Flora -Cunha,

consumer, Tr. 1423; bugging .of the casket selection room - -
testimony of Michael Hirsh and Peter Hawley, WTTW-TV, Tr. 2812-13,
- 2843-44, -and Transcript of “"Since the.American Way of Death”, .
Record VI-D-25;: the use of delay in-encouraging embalming and -
- viewing - testimeny of Dr. €. C. Crawford, management consultant,
Tr. 6609-10; the encouragement of looking at the casket as the
. deceased's "house" or "bedroom" - testimony of Professor Ruth
‘Mulvey Harmer, professor and vice president, Continental Associa-.
tion of Funeral and Memorial Societies, Tr. 11103-04, 11113-14; -
use.of potentially. deceptive consumer information pamphlets
prepared by industry_associations to ‘encourage embalming - see,
e.g., testimony of Alan S. Anderson, funeral director gnd president,.
.. Utah Funeral Directors Association, Tr. 6166-69; floxal industry -
. information and pressure on funeral directors to discourage the
"please omit flowers" statement in obituary notices and elsewhere
- and the potential result of such action - rebuttal submission of
FTC staff containing written submission of Anne Burdic, consumer,
Record X-1-88 and "News on the National Scene," Mid America
Mortician, April 1976, p. 6, Record X-1-27.
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" in the selection room. 23/ Critics of the funeral industry
‘maintained that the arrangement of the selection room is
cleverly contrived to make price comparison difficult.’
Frequently cited was a textbook by Wilber M. Krieger, 24/
‘that sets out at least one method of showroom arrangement
for shifting purchases to higher priced goods. 25/ There was
some testimony that this and other similar methods were taught
in schools. of mortuary science and funeral management. 26/

23/ See, e.g., putting least expensive caskets next to -
most -expensive caskets - testimony of Malcolm Siegel, consumer,
Tr. 2956; use of "Aisles of Resistance" and lighting to encour-
age the purchase of higher priced caskets - see testimony of
Kaster, note 14 'supra, at 6086-89, 6l12; Different lighting -and.
decorations for .certain parts of the casket. selection room -

- testimony of Dr. Charles W. Wahl, psychiatrist, Tr. 8484-85; _
Defense of certain merchandising techniques - testimony of Edward
J. Fitzgerald, funeral director -and past president, NFDA, Tr.. -
6236-38 and testimony of John Browning, executive director, -
California Funeral Directors Association, Tr. 8213-15, and:
International Funeral Services, Inc., note 19 supra, at ‘5.

- 24/ A COmpLete”Guiae to Funera1 Sérvice Manégement
(Englewood Cliffs, N.J.: Prentice-Hall, 1962). = o

25/  1d. at 53-61. This method deals with the caution against
displaying too many caskets in the. lower gpectrum of price against
‘displaying-caskets in order of price. The former caution impedes
customers from purchasing too many cheaper caskets and the latter -
deals with prevention of direct - price-value comparisons,

‘Krieger developed a precise formula for determining the: percentage
of caskets displayed from each of four price quartiles, 10% in.the
cheapest quartile, 27% in the second, 40% in the third, and 23% in
the most expensive quartile. Krieger's method also deals with:the
theory that most people are:right-handed and therefore, look to the’
right first.. Thus, the more expensive (3d and 4th quartile) caskets
" should be displayed to the right when the customer -enters the casket
selection room. .In addition, ;Krieger developed the "Resistance '
Lane" theory. This deals with the use of wider aisles for display
of 3d and. 4th quartile units and more narrow aisles for the less.
_expensive ones. This offers easier access to the aisles containing -
the more expensive caskets to:.the right. Krieger labelled the . -
- narrower aisles to the left the "Resistance Lape". . .=

. G—

26/ Putting higher priced caskets to the right when entering.
casket selection room because people tend to turn that way -
testimony of Joe T. Todd, funeral director, Tr. 8751-52, 8757-60;

The various methods of casket room arrangement - prehearing filing

- of Dale W. Sly, San Francisco College of Mortuary Science, con-

taining "Mortuary Merchandising", Record 215-46-1-29-7, pp. 39-50;

emphasis on contrast between lower and higher priced caskets by

placing them next to each other rather than in ascending order of
84 (footnote cont'd)




. Though pervasiveness of the use of various techniques to
prevent or .hinder price~value comparisons cannot be determined
-because of a lack of evidence on the record, 27/ 1nformation
concerning such techpiques. (whether deceptlve or not) is
available and disseminated to funeral ‘directors through casket
“manufacturers* "how: to". booklets and articles, 28/ 1ndustry
semlnars, 29/ and 1ndustry publlcatlons. 30/

On- balance, there is little ev1dence on thlS record to
‘Justlfy a finding of prevention of price-value comparisons by
means. of -the arrangement of the casket selection room.
Furthermore, I am-troubled by the policy issue posed by any .
restriction on merchandise arrangement, This may be appropriate
based on the distinctive characterlstlcs of this transactlon

(26/ cont'd) - price and the use of lighting and color to
- .. encourage. the -purchase of hlgher priced caskets- testimony of
-:»lesh and Hawley, note 22 supra, at 2779-80. v 4

: 127/ See, eig.iy: Todd id. at. 8758-60: . This 1s one of the
,few documented examples of Funeral dlrector testimony confirming
the use of potentially deceptlve ‘casket display room techniques.

- Mr. Todd described his visits to 15 to 20 (other than his own)

- funéral homes in the State of Arkansas. He states that the vast -
majority use .the: technigue where the most expensive units are .
placed on the right where people generally-look first. See also
testimony of Keith Marsh, former funeral director and attorney,
who discusses placing of cheaper caskets in obscure locations in
the display room and “squashed” together to make v1ew1ng them
dlfflcult, Tr. 6772 =78, and HX-Los Angeles 7.

28/ See,' ig., FTC staff rebuttal subm1551on contalnlng
Boyertown Casket Company. publication, . "Your Selection Room
Display Work Kit," Record X-1-125 and "Adjust your Showroom
and Better your Ledger," by John C. Beck, president;. Casket
Manufacturers Assoc1at10n of Amerlca, Record X-1-126.:

29/ See, g' Ebellng, note 22 sugra, at 6866- 70.
30/ See, e.g., Grlffln and Slater, Chapter on "Casket

Selection Room Evaluation" in ‘Raether's Successful Funeral -
‘Service Practice. (Englewood Cliffs, N.J.: Prentice-Hall, 1971);




(Issue No. 23), but, if we treat the funeral director as a
businessman, then he, like others; should be entitled to
arrange his goods in a manner conducive to increasing his -
sales and profits. ' The proposed rule, if made final, may
strip him of any pretension to professionalism, leaving him
with the role of merchant.  Other merchants are allowed to
display goods in the way their judgement and experience.
indicates. Absent a demonstration of serious and widespread
abuse, 31/ the funeral director should be allowed this same =
right. o '- : ‘ Lo

Issue No. 15

"Have funeral service industry‘members:disparaged or otherwise’ -
sought to discourage or prevent a customer's consideration of-.
or concern about prices?" L R

i ‘A number of consumers and other parties testified or
corresponded that funeral directors disparaged concern about
price. Examples of expressions used to accomplish-this task
are "You want the best, don't you?", 32/ “Consider what the . .
neighbors will think when they- see the casket at the .church," 33/
"Honor your loved one," 34/ and this is the "last loving act you
can ever perform for him."™ 35/ References are repeated here to.

"'31/ Such abuse is not evident on the record excépt for:the

pervasiveness of not displaying or displaying in a inferior manner

least or less expensive caskets (see Ismx;NOPIO);Failureftb dis-

. play will hinder price-value comparisons.

32/ Written submission of Edward J. Sértdrif.adjutant"andf‘
service officer, Veterans of World War I of the U.S.A., Record
II-B=224.. S ' X

33/ ~Testimony of Eleanor Sheehan, consumer, Tr. 14669.

- 34/ Written submission of Mrs. Roy H. Murray (on behalf

" of herself and her husband), consumers and clergyman, Record
"II-C-26. ' ‘ -

e Y

35/ 1d. For a further discussion of “the misuse of this
type of expression, see Hirsh and Hawley, note 22 supra, at
Tr. 2762-64. Also see Singer, note 10 supra. ,
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the nomenclature applled to low cost funerals which dlsparages
concern about price, i.e., the references to "welfare funerals"

- and "welfare caskets.™ 36/

The use of the term "welfare" as it relates to funerals

or caskets is one example of the use of nomenclature in order

to achieve an end. Many funeral dlrectors used enhanc1ng terms’

for that which they sought to promote. For instance, the use

of "remains" instead of "corpse,™ "funeral director" instead =
of "undertaker,“ "casket" instead of "coffin," and, as- 1nd1cated

.prev1ously herein, funeral service: "profession" instead of

"industry". . The use of enhan01ng terms would not, of course,

- be violative of the proposed rule. But the use of perjoratlve

terms which could’ discourage low proflt sales would be
dlsparaglng and thus v1olat1ve. :

. The use of the word "welfare“ is only one example.
Another is "disposal". 37/ The term refers generally to
immediate cremation or Immediate ground burial, both of which
are quick, efficient,.and moderately prlced methods of
funeralization. The term "disposal" conjures up a vision of

~getting rid of garbage as with a kitchen appliance. 1In one-

case, I recall a funeral director's placing the accent on the
last syllable as if the word were "dlsposall" This was not -

36/ See, e. g., written subm1s51on of Mrs. C. N, Crosher,
consumer, Record I1-B-24, who testified that a "funeral director
stated, "If you want a less expensive casket, I can show you

"what . people on welfare get." - Another example of such disparage-

ment is one cited by the written submission of Sarah Sheets

- Cook, president, Council Memorial Society, Record II-C-248,

A person reported to her that the funeral director told. the
person that "she didn't want to be a welfare case, did she ...."~
This was after a request for a simple cremation and memorial _
service. Reference should also be made to Issue No. 10(c) for a
further discussion of the perjorative use of "welfare".

37/ The Embalmers Supply Company, "Basic Ideas, Subjects
and Suggested Talks for the Funeral Director to Help with Public
and Community Relations" (ESCO, Westport, Conn.), testimony of
James Broussard, funeral director and president, Texag Funeral -

Directors Ass'n., Tr. 9351 and testimony of John Lutten, funeral

director and Chairman, Pennsylvanla State Board of Funeral
Dlrectors, Tr. 12956-57.




noted in the record so I cannot give a reference. But, even
this aside, I believe that the choice of the term "disposal”
rather than "disposition" disparages (albeit unconsciously)
cohcern about price. "Disposition is a better word". 38/

In this question, I have treéated '‘price concern as concern

about low price. A number of funeral service industry members

indicated that they frequently discouraged customers from
purchasing funerals and gopdS’which_were-too'high priced.’ 39/

I believe this occurs in a significant number of cases for two

reasons: - 1) there is a concern on the part of the funeral
director that a higher ‘amount of money may be difficult to _
collect 40/ and 2) even if this is not a problem, a director
is personally concerned that a survivor spend as much as but’

not more than one can afford (in His judgement). 41/ IwcannotJ 
find that funeral directors as a rule discourage a person firom

purchasing more than one can afford, but it does’ occur with
some frequency. : ' Co e : B
Summary: Disparagement of concern' about price has occurred: -
in a significant number of cases. A : o

38/ Testimony of Rabbi Richard Yellin,,Tr. 13,843. For

other examples of discouraging concern about price, see
discussion under Issue No. 19(c) Disparaging less expensive
caskets. ‘ : .

39/  See, e.g9., testimony of Frank'H._Walterman,_funeral.
director and president, Indiana Funeral Directors Association;
Tr. 4984. - ' ‘ SRR ' ' ’

40/ See, e.g., testimony of Arnold Hornberg, funeral

director and president, Funeral Directors Services Association

of Greater Chicago, Tr. 4780-81.

41/ See testimony of A. A. Rayner, Jr., funeral director,
Tr. 4280-82. ' ‘
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VII. -DISCLOSURE

The proposed rule would require a number of disclosures
to consumers. Among them are disclosure of price information
over the telephone, the giving of a casket price list to a
customer when he proceeds to make his selection, with this
‘list in ascending order of price and with identifying informa-
tion on the caskets’listed. It would forbid the representation
of a casket on the list as not available when it is in fact
available. It would require the prominent display of prices
in or onthe casket by ‘card, sign, or other means and it would
require that-casket photographs shown to customers have the
price prominently displayed. It would require that funeral
 directors fumish customers a written notice that informs the
customer that  some cemeteries require an outer enclosure and
that a grave . liner is usually less expensive than a burial vault
Withvboth-items~fulﬁﬂﬂing7Cemetefy requirements. The notice
‘must also. inforf consumers that outer interment receptacles are
sold by cemeteriéesas well aS'fuﬁeraIThomes."It.would.require
that this disclosure’ contain the price for each outer interment
Yeceptacle available from the funeral home together with a-
brief description of the enclosure. ‘ '

‘list of nine different items be furnished to consumers in writing
.before selection. These items are: '

This Section. (453.5) would require that an itemized pfice

l.  The ttansfer of remains to the funeralvhdme

2. Embalming
3. Use of facilities for viewing

4. Use of facilities for funeral services

5. Casket price I N : T -
6. The hearse
7. Limousine

8. The service charge of thé& funeral director
and his staff o '

9. The price of the Outerviﬁterment'recéptaéle et

This section contains a proviso that a total or unit price
may be given for a standard adult funeral (Defined in 453.1(n))
under an unspecified price level with the items not separately
Priced. It provides, however, that, if a customer wishes to




e

" service below an unspecified: price level.

decllne one Or more of the items in the unlt prlce, the price

'shall be reduced by the amount of sav1ng accruing to the funeral

home as a result of the decllnatlon.

The prlce list must include the name, address, and telephone
number of the funeral home, the effective date of the prices, and
a statement informing the consumer that he is free to select only
those items which he desires and will be charged only for those
which he selects. It contains a proviso-that certain. itéms may
become necessary because. of the type of service or 01rcumstance5‘
of death. 1In this case, that is, where the customer must pay
for certain services he has not selected he is to be glven an
explanatlon in wrltlng. :

Thls sectlon also would require a memorandum of the serv1ce>'
after selection. This memorandum must contain a. llstlng of the
services and merchandise selected by the customer with the price.
for each item 1nclud1ng but not 11m1ted to the follow1ng-

1. Embalming

2. Other preparation of the body

3. Use of facilities for viewing

4. Use of facilities for funeral service

5. Other services of the funeral director
-and his staff

,6;:The casket selected
7. Other specifically itemized merchandise
8. Specifically itemized transportation’oharées

9. Specifically itemized charges for any
special services required

lQ;‘Spe01flca11y 1temlzed cash advances or
expendltures. :

“There is once again a prov1so for a unlt priced adult funeral
; b

The memorandum of services must contain the name, address,
and telephone number of the funeral home, the notice that the
customer is free to select the items he desires and: will be
charged for only the 1tems he selects, the statement that ho

o




substitution shall be made unless agreed to in advance by both
parties, a statement that the customer has read and understood
the statement and has received the written information regarding
the prices of caskets and other merchandise. TImmediately below -
these statements is a space for.the signatures of the customer
and the funeral service industry member or authorized representa-.
tive as well as the date (Section 453.5). -

The above is referred to as the itemization section of the
‘proposed rule. The followipg questions deal with the issues

underlying this section. -

Issue No. 16

- "Have funeral service industry members failed to disclose or
make available prior to selection by customers by means of
price lists, signs, cards and telephone disclosureés informa-'
tion on the price and availability of individual items of .
service and merchandise commonly selected such as embalming :
use of facility for services, caskets, and burial vaults?"

. TThroughoutltheiUnited States a majority of funeral directofs '
use a system of pricing.called unit pricing. 1/ This system woild

under other circumstances be called a "package" price. Included
in the single price are the goods and services generally included
in what the industry prefers to call a "traditional" funeral.

. These services ‘include, but are not limited to, transporting the
remains to the funeral home, embalming, cleaning, and dressing
it, applying cosmetic techniques. to make it appear lifelike,
conductingAthe_viSiting, COndUCtipg the service in the assembly
room (which the industry prefers to call the "chapel",) and ‘
conducting the body and the family to the cemetery, placing
death notices in newspapers, obtaining a death cértificate and

other related services.

Goods included in the unit price are the césket), N

stands for flowers, etc. Use of a "funeral coach" (hearse) and
car for the family would also be included in this unit. 2/

, 1Sdme states, such as New York 3/ .and New-Jersey,‘g/ require .
itemization of the prices 6f the goods and services to be provided

.Funeral directors in these states generally provide price -

;/ Hearings before'the Subcommittee on,Aétiviﬁieé of Regulatory

AgenCLes, Committee on Small Business, U.S. House of Rep., 94th

© Cong., 2d Session, p. 215, Part ITI, Attachment to Tes®imony of

‘Howard C. Raether, executive director, NFDA.
A -2/  See Hearing Exhibit of David C. MurChison; counsel to
NSM, - HX-Washington 21, #21, p. 5. ‘

_ 3/ Hearing Exhibit of Kathleen F. O'Reilly, Final Corrected
Copy, Analysis of State Statutes, Rules and Regulations Affecting
~ the Funeral Practices Industry, Submitted by Consumer Federation
of America, HX-Atlanta 7, pp. 43-46. '

4 Id.
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jnformation on an itemized basis. 5/ An important distinction
must be drawn, though, between itemization required before and
~after final arrangements are made.-6/ When disclosed before,

the customer can decline parts of the service. When disclosure
is made after selection, the customer may have some reluctance
to ga back and renegotiate. The proposed rule would_require '

both.

; Aside from the states that require itemization, only a few
funeral directors make available any information on an itemized
basis. 7/ This was made clear time and again by almost every
submission and witness on that subject. g o

some funeral directors use a form of pricing known as |
"functional pricing."™ 8/ Functional pricing denotes any
fragmenting, breaking down or itemizing of a unit price into
two or more prices, with the price of the. casket being the one
most frequently quoted separately.’ 9/ ' ‘ ’

As to the availability of prices, either unit or functional,
most funeral directors testified that they post the prices on
the casket, which, given the prevalence of unit pricing, is the

.5/ See, ‘€,g., testimony of Thomas E. Sheehan, funeraif” .'

director and president, New Jersey State Funeral Directors
Association, Tr. 454-55, testimony of Nicholas R. Panepinto,
Director, Bureau of Funeral Directing, New York State Depart-
ment of Health, ‘Tr. 282-83 and testimony of Mildred P. Damiano,
funeral director and past president, New Jersey State Funeral
Directors Association, Tr. 1311. T '

§/7 See O'Reiily, note 3'sugra,'at‘43—46.

1/ See,5i;e., testimony of Robert Coats, funeral diréctor
and president, Michigan Funeral Directors Association, Tr. 3765-
66 and testimony of John D. Altmeyer, II, funeral director and

- Immediate past president, West Virginia Funeral Directors
‘Asspciation,ATr.‘11742.

-8/ Coats, ié; and Raether Attachment, note I‘suEra,gat _
215. "Bi- and tri-unit pricing are forms of “Functional pricing.

9/ Testimony of David C. Murchison, counsel to NSM,
Tr. 12431. '




price of the "traditional" funeral. 10/ Generally price lists
are not available 11/ but the price cards on the caskets are
usually visible to the customers as they make their way around _
the casket selection room. . One consumer reported that a funeral o
director placed the ‘price card under the pillow within the casket,
.12/ but thls sort of deceptlon is very rare.

) Most funeral directors who testified at this proceeding
and most of those who . placed statements on  the: -documentary
record expressed a strong aversion . to telephone disclosure
of information as to price and availability of individual.
items or of unit prlces for funerals. 13/ While a few indicated
a willingness to give such 1nformat10n over the- telephone 14/,

10/ See, e.g., testlmony of John H. Kerr, funeral director
and Secretary—Treasurer, The Funeral Directors Association of
Kentucky, Tr. 3053-54 and testimony of Mark Waterston, funeral
dlrector,Tr. 3723-24. There was some testlmony and some sub-

-missions though, indicating that no prices were posted on caskets,
requiring consumers to ask for individual prices. See, e.q.,
testimony of Malcolm Siegel, consumer, Tr. 2955 and s statement of
Mrs. Gail Derrick, consumer, Record 215-46-1-29-8, #13, p. 1
;¢casket company dlsplay ‘room) .

1y Even in states that require 1temlzat10n, written or
prlnted price lists are not normally available. See, e.g.,
testimony of Frank R. Galante, funeral director and past president
NFDA, Tr. 1732.

12/ Testimony of Flora Cuhha, consumer, Tr. 1423.

13/ See, e. g., testlmony of Hoyt P. Mayes, funeral dlrector
and immediate past president, Oklahoma Funeral Directors Association,
Tr. 8895 and testimony of Nelson E. Greene, Sr., funeral director
and member, Vlrglnla Board of Funeral Directors and Embalmers,
Tr. 14195-97. °

14/ See,'ng.,testlmony of Ernest E. nght, funeral director
and pre51dent South Dakota State Board of Funeral Service, Tr. '
4711-12 and Richard Myers, funeral director and Chairman, Utah
State Funeral Directors and Embalmers Board, Tr. 8302. See also
testimony of Richard Perry, McFarlane and Co., Management Con—
sultants, Tr. 9152. 1In a survey of ‘Atlanta funeral directors
conducted by McFarlane and Co. for the FTC, Mr. Perrysreported
"Relatlng to price -disclosureg, the rule on price conf+rmation
over the telephone, we found that 20 percent of the respondents
opposed the rule requiring price disclosure over the telephone,
however, we found that 80 percent indicate that while it may
be bothersome, price itemization over the telephone would not
place a significant natural burden on their practices.”
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others gave a variety of reasons for not doing so. ‘Among the
reasons given were: , . e

(1) the<problems involved with having competent.
personnel available to answer such inquiries; 15/

(2) the confusion which might result since all A _ i
-funerals are individual transactions with indivi- :
dual variations which would not lend themselves
to telephone disclosure; 16/ ‘ : '

(3) the poSsibiity_that a. campetitor might be-
calling and an unwillingness:for the competitor
to know his prices; 17/

- (4) the potential for an unethical funeral director
to take advantage of telephone disclosure, quoting .
a low price to get posse551on of the corpse. 18/

In response:to’ these points, those favorlng telephone
dlsclosure p01nted out that. :

(1) Personnel have to be at the funeral home or on call at'
all hours; thus, personnel will usually be available to answer
questions. While it’may'be unreasonable to expect 24 hour '

- service, the quoting of prices during normal business hours
'should not be difficult. The proposed rule could be: reworded
to reflect thlS modlflcatlon.

(2) Whlle funerals are 1nd1v1dua1 transactlons, most -
funerals, according to 1ndustry spokespersons, are of the
"traditional" type. If disclosure is difficult over the
telephone, it is 51m11ar1y difficult in person. The recOrd"
does not. reflect any’ difficulty on the part of consumers in’
understanding what is included in the "tradltlonal" funeral.

It will be more difficult to make‘telephone disclosure
of prices if this must be done on an itemized basis, With
eight to ten categories to be disclosed, those giving the

15/ See, €.9., testiﬁony of Dr. Vanderlyn R. Pine, reeearcho
consultant for NFDA, Tr.‘10827 ' Co I S

16/ See, e.9., Mayes, note 13‘sugra, at 8895 and wrltten'
" submission” of the I Internatlonal Order of the Gﬁlden Rule, Record
II-A-~666. : .

17/ See, e.q., testlmony of A, R Leak Sr., funeral
-dlrector, Tr. 3876. i

18/ See, €. g., testlmony of A. R. Rayner, Jr., funeral
director; Tr. 4276.




information will have to take more time and care in giving —
out the information. This will, however, be a problem in
.or out of the funeral home.

The information about prlces is almost»always given to
those who come into the funeral establishment. If there are
_ substantial variations in individual funerals, and I am not
persuaded that there are, this is a problem with which personnel
now cope. They can also do so over the telephone. -

Clearly, the varlatlon in the prlce of the casket ‘the
‘major . item purchased (other than service in some cases), will
‘prove a probleii’ 1n,telephone disclosure. Other prices could
be quoted and a range of casket prices given. From time to
time the analogy of auto pricing was used. "How much is a
car?" Automobile dealers can give a base price for models
" and an accessory.price “list. They. also use illustrative
examples. The same technique could be used here.

(3) That ‘competitors will know prices seems to be a-
p081t1ve benefit. It is possible a competitor will raise
a prlce if he flnds ‘he is underselllng his neighbor, but
-this is unllkely._ ‘More 1likely is the p0551b111ty that he
will lower prices. to meet the competltlon. .

- (4) The problem of balt and switch flies in the face of
many assertions of-:ethical behavior on the part. of funeral
-service industry members. ' Those so inclined could. be doing.
this presently. “The ' few complalnts about. this practlce, either
using media advertisements or in response - to telephone 1nqu1r1es,
puts to rest this p0331b111ty.

Oon balance, the beneflts to be derived from telephone d1sclosure_
- are similar to those to be gained from 1ncreased prlce advertlslng in
the medla.

A

(1) The publlc will. be better informed about prieces. The
"level of consumer knowledge about relevant considerations is low-
(Issue No. 24). This one requirement should have a considerable
_effect in transmitting information directly to those 1n need of

it at the time they need lt.

(2) Given the unusual 01rcumstance ‘of the funeral transaction
(Issue No. 23)/, the pain - of handling the arrangements should be
lessened considerably by making relevant Ainformation . readlly
available on the telephone. o ‘ : -

(3) Given the low level of prlce competltlon (Issue No. 25),
it would serve the public interest to have consumers made more
aware of prices so that they could shop effectively for the ‘
optimum situation. Certainly there are important considerations
beyond price, but that does not diminish the need for price
information to be made available to those who con51der this a
significant factor in making a ch01ce.

v
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(4) Because of the low level of price competition, it
would also serve the public interest for competitors to be
aware of the general price level against which they must
compete.. 'Both sellers and buyers should have this informa-
tion.. - ' ’ : S : -

-

.4 =

. (5). The alternative of going in person to each funeral home is
absurd given the unusual circumstances of the transaction (Issue
No. 23) and it is a relatively inefficient way of transmitting in-

. formation (Issue No: 25). .The economic and emotional cost of the . |
alternative to. telephone and media access to  information is far -too -
high a cost for the public to bear. ' '

Summary: Funeral service industry members disclose the unit price
of funerals generally by placing price cards on or. in caskets in
the casket selection room. This price includes all of the elements
in what is called the "traditional" funeral. I also find, however
that funeral sérvice industry members do not disclose or make '
available, prior to selection by customers, price lists or in-
formation other than the cards on or in the caskets. For those

.~ who use functional (rather than unit pricing) the price of the

. caskét is disclosed by means of a card on or. in the casket and:
other prices are disclosed orally. '

Telephone disclosure of prices and availability of the -
individual items of service and merchandise is rarely made.
Except in those states that require itemization, very. few.
funeral directors make available, prior to selection, the
. price and availability of individual items of service and
- merchandise commonly selected. :

Issue No. 28

"Exception to itemization requirement

for low price packaged.

funerals. (a) Will mandatory itemization as required by §453.5(e)

‘and (f) of the proposed rule

force funera

1 service industry members:

to increase the prices of funerals, especially the least expensive

funerals? (b) If it is determined that mandatory itemization will -

result in price increases, should there be an

“exception to the

[

~itemization requirement in order to prevent price increases for
the least expensive funerals? (c) To meet the objective of :
avoiding increases in the prices of the least expensive funerals
and of preventing any exception from serving gs a loophole which
‘defeats the remedial purposes of the itemization requirement,.
what dollar cutoff should be used for.the exception in §453.5(e)
and (f) for 'lower-priced' package funerals?" : -

' (a) and (b). Testimony by funeral industry representatives
virtually unanimous in the belief.that«the‘rule as proposed

- was




would force price increases if the itemization requlrement is
maintained. 19/ That there will be some price increase was not
denied generally by consumers and their representatives. The -
more 51gn1f1cant questlon, however, is the degree to which there
would be price 1ncreases.

There will be ‘some cost. of compllahce with the rule.
Funeral homes would have to compute their costs, something which
surprlslngly few have done over the years. 20/ Additionally,
there would be some modest printing expense and additional time
which must be spent with .customers to explain itemization. 21/
These certalnly represent addltlonal, although minimal, costs.

The p081t10n of consumers and their representatlves is

" basically that itemization will give options to consumers as to
which of the various services offered by funeral homes they may
wish to purchase; that is, if no viewing is desired there would
be no charge for that service. 22/ Similarly, consumers could
use their own automobiles and not be charged. for livery. Thus,
consumers would have a greater flexibility in the choice of
funerals than is presently the case with unit pricing or even the
- slightly more flex1ble functlonal pricing’ method.

The concern of funeral dlrectors is that consumers ‘will in

fact decline many services presently offered and included in unit’

prices in the. "tradltlonal“ funerel »gé/ Since not all funeral

©19/  See, e.g., testimony of Wendall W. 'Hahn, president,
Federated Funeral Directors of America, Tr. 3530-31, 3538-41,
written subm1551on of NFDA, Record II-A-659, pp. 28, 29 ‘and
-testimony of Roger I. Dyer, funeral dlrector, Tr. 1557 58
1580 81.

20/ See," g., testlmony of Don Clements, executive
secretary, South Dakota Funeral Directors Assocatlon, Tr. 4416—
17 and Dyer, id. at 1580. : -

21/ See, e.q., testlmony of Frank Galante, funeral dlrector
and past pre31dent, NFDA, Tr. 1750-51, 1735~ -36. :

22/  see, e€.9., testimony of Malcolm Slegel, consumer,
Tr. 2967 and Michael E. Lawson, Ass1stant Professor of Economlcs,
Boston University, Tr, 13239,

23/ See, e. 9., testlmony of Edward J. Fitzgerald, ‘égneral
director and past president, NFDA, Tr. 6242-45 and testimony of
F. James Wylie, Jr., funeral director and executive director,

'Florlda Funeéral Directors Association, Tr. 9714-18.




directors give discounts for declined services and, even where
_given, there is some doubt as to whether the discount- is fair -
to the consumer, consumers would obviously benefit to the '
extent that services are presently accepted which would in the
future be declinéd. Additional benefit would derive from the
flexibility consumers would receive. . C :

{e3)

[ ~ The consequences of such behavior (declination of goods or

: services) on the part of consumers could be enormous. If con-
sumers decide to exercise free choice and customize the funeral
‘arrangements, as many are presently doing in- other societal -
rituals such as weddings,’ then funeral homes, set up to handle
"traditional" funerals, would be faced with less utilization of -
resources. 24/. While some of the impact would be minimized to
the extent that costs are variable, such costs'as,gaSOIine,” o
part-time help, etc., most costs,in-funeral'hdmesAare-fixedwfgé/ o
These establishments are increasingly spacious, comfortable and .
expensive to build and maintain. 26/ The cost of livery is also
-very high. For example, a new hearse can cost in the neighbor-
hood of $25,000.00 27/ and limousines are similarly expensive.
To the extent that these resources are underutilized, the funeral
homes' return on invéstment would be seriously diminished.

Funeral industry representatives maintain consistently that
‘there is a high, if not overwhelming, degree of consumer SRR
satisfaction with services presently offered. 28/ While there
are many questions as to the manner in which these studies were:
carried on, it is still clear that expressed dissatisfaction is
not great. To that extent, I agree with those funeral industry
representatives who give weight to the absence of . complaints.
Such absence does, to some extent, indicate satisfaction although
I do not agree that the percentages given in this proceeding have

~ the meaning funeral industry representatives would apply to them.
"Specifically, the percentage of complaints relative to the number. -
of funerals is less than 1 percent? Does that then mean that
over 99 percent of all users are satisfied? That is not the
case since rarely, if ever, could one maintain that all the

24/ -There is some eVidende that this Changefis'aireadyf ' ,
occurring. See, e.g., Howard C. Raether, Successful Funeral :

Service Practice (Englewood Cliffs, N.J., Prentice-Hall, Inc., .
1971), p. 223. Also p. 232 for some of the reasons for this °. ‘ ’
change. ' ) i o o . . : _

'gg/'_See; e.g., Lawson, note 22 supra, at_1324l—42.

26/ See Walter Chasen, The American Fungr3T Director,
May 1974, p. 20, ' - o
© 27/ See Funera

1 Service Insider, Jan, 10, 1977, p. 2.

_ 28/ " See, e.g., testimony of Fred Danforth, Iowa Central.
Surveys, Tr. 1790-91 and HX-Danforth 4 and Hahn, note 19 supra,
“at 3529-30. I



dissatisfied parties expressed their dissatisfaction in the
form of complaints.  There is considerable reluctance among
individuals compounded by consumer ignorance of relevant
considerations 29/ to express complaints about funerals as
distinguished from, say, automobile servicing. This is not
- 'the same kind of transaction and, as indicated previously, I

have found that this transaction does have distinguishing
characteristics. 30/ There is a desire to place the trans-.
action behind one and obliterate a:- painful memory. : "Furthermore,
it is- true that often times a family that may have a grievance
will say to the Rabbi, look, let the dead lie, we don't want to
start‘up.“.é}/ . e S

While I find that there is substantial degree of satisfaction
and the degree of expressed dissatisfaction is minimal, suppressed,
unexpressed, as well ‘as expressed dissatisfaction may be increased -
as'a result of the promulgation of this proposed rule in final
form. This increase in dissatisfaction will probably lead to an
increase in the rate of declination of unwanted funeral components,
particularly if the Commission or the states mandate o
itemiz&tion,'gg/ Increased information, advertising, and telephone
disclosure should increase consumer knowledge (Issue No. 24) and
may result in a higher level of complaints. '

o The option of choosing the kind of funeral an individual may
want for a relative is important. As a reason for opposing o
itemization, industry representatives maintained time and again

. that. the "traditional" funeral is best for most people. 33/ I
find little basis for this conclusion and will discuss this .-~
further in a finding on what is termed by the industry "grief

. counseling”. 34/ . o o .

28/ jSee'Iséue No: 24 for a detailed discussion of the_low.
level of consumer knowledge of relevant considerations. -

_ 30/ ‘See Issue No. 23 for a detailed discussion of the
distinct characteristics of the funeral transaction.

31/ Rabbi Sidney Applbaum, Tr. - 1071-72.

' 32/ See, €.g., Raether, note 24 supra, at p. 234.

: “§§/,‘See[”e;.;; testimony ©of Dr. Jeannette Folta, sociology
professor, Tr. 11354-58 and testimony of Dr. Edgar Jacksbn,-
-pastoral psychologist; Tr. 5344-45. , S

34/ The relationshiP of this position to itemization is

unclear. The industry seems to be saying, "Don't give people a
-Choice. We know what is best for them." :
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) The consequences of the cost of compliance with an
itemization requirement along with possible :price -increases-
(to the extent that the declination rate may rise) must be
balanced against another cost factor. 35/ To the extent that
consumers have accepted services .in the past they did not want,
this is a cost. 1In the future to the extent that consumers
can_decline services that:they do not want and that prices may. -
rise for those who do choose these services, we have an increase
in price as to those who -choose those services but.not an
increase in aggregate cost on an economic ‘basis. "There will be
a shift in incidence, but not an increase in cost as a result

of declination of unwanted 'goods -and services.

e

o

There is nothing in the proposed rule that would mandate
fairness in pricing the various items which go into the total
funeral; thus, if a funeral director wishes to encourage the
. use of his fixed assets, he can price these relatively low and
“increase the prices. of certain highly desired items such as the
casket and the embalming service. 36/ The question of "loading"
the casket price was commented upon during this proceeding. 37/
Unit pricing puts the overwhelming load on the casket price.
Functional pricing less -so. - Nevertheless, it is possible to
‘continue marking up caskets 200% or -300% on the basis that most
funerals include a casket. ' - o

- Because of the highly desired practice of public viewing
_of the body, embalming will in many cases be necessary. Under
itemization this cost of preparation can be increased while the
use of livery and other services decreased so that the total
panoply. of services chosen by a consumer may end with exactly
the same aggregate price it would be at present. L

o

There is an additional cost factor that allows for a ;
flexibility similar to that described in the previous paragraph:
that is, the charge for professional services. Many components
could be priced low with a substantial charge for professional
services 38/ without- which the funeral home may refuse to  perform
any services. Devices such as these would serve to defeat the
purpose of itemization. : :

35/ Here I am distinguishing between price and cost.

36/ Lawson, note 22 supra, at 13,248.

37/ See, e.g., written submission of NEDA, Record II-A-659,
p. 29, and Arthur Angel and Paul Daw, "The Impact of Mandatory
‘Itemization on Funeral Prices: A Theoretical and Empirical
Analysis," Record ITI-I-1. ' o ‘ s

. 38/ sSee, e.g.,'testimony‘of John Luttdn, funeral director,
chairman, Pennsylvania State Board of Funeral Directors, and -
District Governor, NFDA, Tr. 12953-55. S ‘
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Finally, there is one other factor that may result in
price increases. The experience in New Jersey indicates that
.many funeral homes which had not analyzed their costs did so =~
when itemization was mandated as ‘a result of state action.
‘Costs previously not realized were revealed to the funeral
directors and an overall price increase resulted from this
analysis. I think it is unfair to blame the price increase on
itemization; rather, the increase came partly as a result of
continuing inflationary trends and partly from the -analysis of
costs. Since most businessmen should from time to time make
“such an analy51s, I do not attrlbute this type of cost increase’
to expenses of itemization.

Ellsworth D. Purdy, pre51dent of . Un1serv1ce Corporatlon,
one of the. larger multi-unit operations,  testified that price
compre551on may result from itemization. 39/ Price compression
is the brlnglng down. of the price.of the higher bracket funerals
and raising -the prlce ‘of lower priced funerals.

NSM in 1ts rebuttal statement 1ndlcated that prices w111
rise and cites Dr. Lawson. NSM did not, however, deal with
Dr. Lawson's full statement. ‘He agreed that prices would rise

"in the short run". 40/ His implication is that prices will

not 1ncrease in the long run. 41/

'NSM also c1tes the Staff Memorandum, pp. 116- 117, as to the
) poss1ble increase in the price of lower priced funerals. Once
agaln, NSM did not deal with the corollary; the possible decline
in the price of hlgher priced funerals under itemization. 'Many
funeral directors in the past have made available low cost
funerals to welfare clients. 42/ Because of high fixed costs,
these funerals are believed by - the funeral directors to be below
their costs.’ 43/ Testimony reveals that variable costs are '
"covered by these funerals and a contribution to. fixed cost is
‘made. 44/ The funeral home would not benefit by rejecting these
" lower cost funerals. Most directors continue to sell them at
what they’ belleve to be a below cost figure.

The consequence of handling such funerals as well as the
occasional "free" funeral performed by virtually every funeral
home is that the’ higher prlced funerals: bear a greater than

' 39/ Tr. 5402-04. |
40/ Rebuttal'DocumentZ&, N.S.M,g.p. 2.
41/ Tr. 13,248. |

“;_h

42/ See, e.g., Clements, note 20 supra, at 441I—23 and
testlmony of | Ernest E. Wight, funeral director and president,
South Dakota State Board of Funeral Serv1ce, Tr. 4705-09.

© 43/ Id.

44/ See,'e.g nght id., Lawson, note 22 supra, at
13,2450 . )




proportional share of the fixed'cost-of the éstablishment.vgg/
One pricing method used applies multiples to a casket price in
order to come up with the price of .a funeral. 46/- The. ..

implications of this in regard to high priced Funerals can be B

readily seen. Clearly they are much more profitable to the -
establishment. - _ o R o S
'~ If itemization is mahdated'aﬁd‘if the funeral home fairly

“attributes its costs .and attempts no juggling of the items as

desribed above, there should be some compression With'the‘higherﬂv
priced funerals coming down and the lower cost oneggincreaéing';
to bear their proportional share of the fixed cost of the

_establishment.

(c) Whether there should be an exception té this - ..
itemization requirement is not a decision'baSéd on'factvbuE:*“
rather a policy and social-decision as to what ‘sector of the .
‘economy ‘should bear the cost of funerals for those who are
generally unable or unwilling to do so. If publicly funded

. funerals should be higher in price, then the public sector

should take another look at the manner -in which this ‘activity
is funded. . . . . T A

In the cases of individuals who are not eligible for .

“public funds for funerals, fairness would indicate to me that .

‘such individuals choose what they can afford or what they are

willing to spend. While this may not include the full R
"traditional" funeral, that may be simply consistent with their.
economic position in life. ‘ - . coeat o

Presently, alternative methods of disposition are not _
usually available to consumers as ‘a result of the ineffectiveness
of state regulation and the interference with the market of
various regulatory practices. 47/ ~Should this ineffectivenss
and interference be diminished, alternative methods: of disposition
should become more available in this market. Less luxurious ‘
establishments, more modest livery, rental caskets, and a number
of alternatives may become available. Competition may in the
long run remedy the problem of_thé‘unavailability of low ‘cost
alternatives for those who cannot afford the "traditional™ -
funeral. ' o

A review of the record indicates a paucity of evidence in
support of any exception to the itemization requirement. -FPurther-
more, the record fails to provide sufficient information which"
would serve as a "dollar cutoff" guide for such an exception.

G—

45/ Alfred Rappaport, Ph.D., "An Analysis of Funeral

Pricing and Quotation Methods," Record 11I-I-2, pp. 13—16.-"
46/ Wilber M. Krieger, A Complete Guide to Funeral Service
Management (Englewood Cliffs, N.J.: Prentice-Hall, 1962), Pp-
99-103. S A : ’ '
47/ See relevant Issue No. 27.
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Summary: NMandatory itemization will giVéfconsumers’the!éptidn,_r

of declining parts of the funeral service presently included in -
the unit price. Aas: theé rate of deClinaﬁion~rises,autilizatibh

of fixed assets will dimimish. funeral - - .
directors to‘raise.prices;of'variouy;compbnents‘dffthel"t aditional"
funeralwvITb,the-gxtentpthat*higher“priced”funeralsﬁtoddyféubsidize

‘This may force some’ funeral

the'Ieast'expénsiVe“funérélé,"thevprice of the upper bracket services

may decline and the price.of the lowéf_bracketgfunefals”will:prd4
bably increase.” Even though mandatory itemization will probably -
result in price increases of lower bracket funerals; - there should
not be an exception to:.the itemization requirement in order to- -’ -
prevent'1price;increasés?for.thezleaSt_eXpensiVe.ﬁunefals;'-To'dof*
soiwould,perpetuate“a%sysﬁém;Under‘whichfihbome redistribution -
is a responsibility of the funeral service industry.  ‘The method -
of paying for the burial of the poor is not' the function of the"
industry or of the Federal Trade Commission. = I find no record '
justification for an exception to itemization and. little evidence'

as to what the level of such an exception should be.

Iséue No. 17

"Have funeral service industry members failed to disclose or .mis- -
represented.to-custdmers;anyxapplicable_cemeteryfoutef;epcloSure;fluv
requirements or other material information concerning the avail- '
ability, prices and selection of outer interment receptacles?" - g

No states require outer -interment receptacles: as a matter
of law or regulation. 48/ Generally such requirements, if they .
exist, are placed by tﬁg,cemetery,'49/'the'reason'uSUally given-
being the need for such an enclosuréétqﬁprevent the grave from
sinking or caving in, gg/fthus'cauSiﬁg:subSequeﬁtieXpense_of'f o
filling in and the possibility of injury from falls to'the public 51/
and personnel of the cemetery. 52/ R

48/ Testimony of Mack Arnold, vice president, Natidonal Concrete
Burial Vault Associafionf'Tr;‘11527;_*Outér*interment receptacles
normally consist of two types - ‘4 grave liner and burial vault. _
A grave liner is ' usually.'a six piece sectional eénclosure. surrounding.
the casket to,helpgreduCegthe;poésibility.of-grave collapse. Burial
- Vaults normally are two.'piece enclosures- made of concrete, steel,

fiberglass, or solid copper to help provide protection to a casket

from water.and grave collapse. . ..

49/ Id.at 11528, See also PIC Staff Memotrandum, Record VI-DA1,
Po Tul L e e e L S e S | o

- 50/ See, eig.y téstimony of Byron Reeves, legislative chairman,
seorgia Cemetery Association, and cemetery owner[ﬂTr,'10207=08;_v‘ 

52/ 1d




There are some statements in the’ wrltten record-and others.
were given at -the oral hearlngs by consumers who indicated that
they were told by funeral service industry members that these’
were required by law. 53/ Generally, funeral dlrectors testlfled
that . they explained that fact to consumers: that this was a
‘requirement of the cemetery, not of the. state or of the funeral
home, 54/ 1In a few instances, consumers p01nted out non-
disclosure and mlsrepresentatlons of cemetery requlrements by
funeral directors 55/ presumably to sell higher prlced vaults.’
Some funeral dlrectors did not have the’ 1nexpensrve liners
available, selllng only the vaults, rather expensive; 1tems on_a
comparative basis. 56/ ‘Many times this would leave consumers:

without the. knowledge that a less expensive. grave llner ‘could. be"A

_purchased at the cemetery. 57/ : This can lead to the deceptlve

~ situation where the funeral dlrector shows the vault to a con=- -
sumer. in fulfillment of a cemetery or legal requlrement.; The -
consumer may beljeve this 1s the only item avallable to satlsfy
" the cemetery requlrement. B . o

53/ See, €.g9., testlmony of Malcolm Slegel, consumer,
Tr. 2966, wrltten submission of consumer (name deleted),
September 1974, Record VII—176, and written subm1551on of
A. Sullivan, consumer, II B~771 -

54/ See, €.9., testimony of Roger I. Dyer,: funeral dlrector,

, Tr. 1565-66 and written submission. of Gary A. Buell funeral
director,’ Record II—A—765 p. 2.

55/ See, e, e.g., rebuttal subm1551on of FTC staff contalnlng f

written subm1s51on Ton of Mrs. William G. Heller, consumer,. Record
X-1-74 and Reeves, note 50 supra, at 10209 ' -

' 56/ See, g., written submission of Mrs. Adelaide L. Gee,
consumer, Record . II-B-290, p. 4 and. testlmony of-Sanford Waxer,_
_Consumer Federation of America, Consumer Alllance of Mlchlgan,
‘and Greater Detrort Memorial 5001ety, Tr. 4229.

51/ See, €.g., Reeves, note 50 supra,. at- 10209. Seevalso‘

_Prehearlng flllng of Rebecca Cohen, Continental Association of
"Funeral and Memorial Societies, p. 21. Ms. Cohen. stated, "I

personally have no evidence of failure to disclose the avall—.
ability or selection of outer enclosures by funeral directors

 who sell only vaults and not grave liners. However, logic leads"'

me to believe that if the consumer is: told,;ﬂﬁt an outer enclo-
sure for the casket is required by the cemetery, and the- customer
sees only vaults on display, the customer is likely to conclude
that these are the only outer 1nterment receptacles marketed.v
HX—Washlngton 39,

)



. ... - Generally, funeral service industry members disclosed =
their requirements and material information concerning avail---
ability, prices and selection of outer ‘enclosures- with the:

~exception of the availability of vaults and ers -at the

< The fuheral‘industry‘3pokespersons a1most_undnimously ,
- expressed strong opposition to any type of requirement forcing
funeral directors to.inform consumers that cemeteries may ‘also
.sell outer enclosures.  The required notice suggests to - ’
consumers that they check the prices of enclosures, burial R
liners or vaults at the cemetery and compare with the price at
the funeral home.. While this might result in some savings to =
. consumers, the amount of savings could not be . adduced from the = .
. .record of this proceeding. .Even if the savings are substantial,:
it is unusual to have a party refer a customer to’'a competitor,.
- I know of no basis or precedent for this in general business =
" practice .and, despite ‘the unique circumstances of this _ e
transaction, 59/ as well as the low level of consumer knowledge .
of relevant considerations, 60/ I find no justification ‘in . this: .
-proceeding for this requirement. On the one hand the funeral .. -
director is stripped of his assumed professional status and.on. -
the other ‘is not allowed the genéral privileges of a businessman,

requiring of him a standard of conduct which could only be
expected (if at all) in the professions. ; '

_ - Some’ funeral service industry members misrepresented the- .
‘outer enclosure requirement as being one of law or regulation:
- rather than a. requirement of the cemetery, 61/ while others
misrepresented ceémetery requirements or did not disclose:.  “
‘them 62/ to the detriment of the consumer. N

'Summarz:,fBaSédjgenerally'ﬁpon my:iﬁp:essidns'in*and'dﬁrihgﬂﬁhislﬂ“t
proceeding the requirement of cemeteries that outer enclosures be
- used is widespread:and 'is gaining. I find misrepresentation .-

(when it appears) to be in the,form,Qf.hOnfdiSCIOSQrégofaQém?té?YﬁTf;g-

58/ See, e.q., writtén_sﬁﬁmiQSionfbf théfIhterﬂatibﬂal‘ﬁ;i_
Order of the Golden Rule, Record II-A-666, p. 24 and ‘written - -
~submission of»NFDA,JRerrdJIIfA+659p'pp.v44745,' S Ty

- 59/ 1See‘dis¢us§iqq uﬁdef“lssue No. 23.- ‘J:

'V*QQ/_1see'diééﬁssiénfuﬁderiiSSué'Néyf ’

. 61/ siegel, note 53 sy
‘gdeleted);-note55333ﬁpra;'a
‘at II-B-771. '

62/ . See, e.q., Reeves, note 50‘supra;_a;_lOZOQ;anleéiléf};
» note 55 supra, at X-1-74.. . ... T oo T ane .
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requirements on the part of funeral service’ 1nduStry membe-s., ,

I find further that funeral directors: disclose the availabi 1ty,jx
prices, and: ‘'selection of outer interment receptacles '_:';‘1 -
from them but :do not dlsclose what is available from the~~ L

' competition. I find no’pervasivéness of any unfair or deceptlvefﬂw
: practlce in this regard.' ‘ ~ .

’Issue No;'18

"Have funeral service industry members failed. to prov1de
customers with a written accountlng of the products and

. services used in the- funeral" serv1ce selected and an 1tem1 atlonf-

of thelr 1nd1v1dua1 prlces9"

Reference 1s made here to the flndlng in- Issue No.'16 in
regard to pricing of 1nd1v1dual items of service’ ‘and merchandlse
before selection. This- questlon refers to an accounting after.
selection. - Since unit pricing is prevalent, itemization of
individual prices is generally not available. except where.
‘requlred by law or regulatlon.,63/ As. p01nted out in Issue No.
16, even in instances where itemization is required by law-or:
regulatlon, ‘a distinction must be -drawn. between: dlsclosure .
before and after final arrangements are made. i '

Most funeral dlrectors 1nd1cated that they prov1ded a
~ written accountlng of .the .products, and services used:in the'

" funeral service selected ‘along with a listing of - -cash: advances
‘relatlve to the transaction. 64/ This accounting; - however, was:
not on-an itemized basis. .In those establishments using-unit:

_ pr1c1ng, the services and goods were listed along with: a 81ngle
price. In those using functional pr1c1ng there would be a h‘
similar listing with groups .of goods or services, and prlces ‘fo
each group. In both" types of pr1c1ng .cash- advances were~1
1nd1v1dually 1temlzed v Come i ew.,n PR

The. glVlng of an 1tem1zed accounting; is coh51stent w1th the>:'"

irequlrement that prices disclosed in advance’ be' 1tem1zed They

.go in tandem.‘ It would be confusing for-a final rule to have E

. one without the other. - The post-selectlon accounting w111 serve.
as a check on the pre—selectlon price quoted. . Any varlatlon

would be obv1ous to the consumer and, if &an item were. not selected_
but he or she was charged for it, an explanatlon would have to’ be

‘Vglven.

63/ See, e. g., Coats,-note 7 supra, at%376 66, Altmeyer,;-‘

note 3 supra,.at.43-< 46

. note 7. .supra; at 11742 and O'Relll

. 64/ See, €.9., hearlng eXhlblt, A. ‘R. Leak Sr., X—Chlcago
25; hearing exhibit of Randolph Coble, funeral director and '

pre81dent North Carolina Funeral Dlrectors Assoc1at10n, HX—Atlanta

21 (funeral service agreement forms)
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. The industry position in opposition to this section is
the same as- the argument made against ltemlzatlon generally.g-_f_

:(l) -It w111 1ncrease costs.t

(2) It is unnecessary ‘since consumers are
satlsfled with the- present accountlng.

(3) Tt will dlsturb the frust relatlonshlp ,
S between the famlly and the funeral dlrector.

The responses from the proponents are 51m11ar also"

(lfy The cost 1ncrease Wlll be sllght.

(2)riconsumers are not as: satlsfled as they may
- - appear. ThlS ignorance of relevant consider-,
ations makes them unable to complain. The
circumstances of. the transactlon makes them
. reluctant. to complaln.M_

(3)  The trust” relatlonshlp will not be dlsturbed
o by an itemized list any more than 1t is by the'
'present bllllng system. ' -

The use’ of an” 1temlzed llst w1ll serve-as'a c0mp11ance
device if itemization. is adopted by the Commission: ‘Consumers,
made aware of a discrepancy, ‘will have the evidence to: file a.-
complaint even though they may“still be reluctant. to do-so.
GonsumerS-lndlcated that they dld recelve a wrltten accountlng. 65/

Summary:- A wrltten accountlng w1thout 1temlzat10n of 1nd1v1dual
prices is’ generally given after selection whlch includes the' " :
products and services used in the funeral service selected. | v
There is no ev1dence of: substltutlon of goods without authorlzatlon.‘

Issue No." 19 ' .

"Have funeral service 1ndustry members’ t1ed the purchase of ‘some
goods and services to the purchase of other goods and services?"

and

Issue No.: 20

" (a). Have funeral service 1ndustry members falled to prov1de to
_customers or-to inform.customers in-advance: of -the availability.
of discounts or adjustments to. the -price of. funerals - forq_tems
which were net. used or: not des1red by the customers’t — .

_ 65/ See, €.g., wrltten subm1551on of Ms. Nancy Kraw1tz,
consumer, Record II-B=1662, and written subm1581on of Mrs. Louise.
Sions, consumer, Record I1- B-5140. e
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"(b) Have funeral purchasers paid for services they dld not need
or want because of an unwillingness by a funeral service industry
member to prov1de price reductlons or adjustments for decllned
1tems°" . ; - :

LT

Because these iSsues‘are related they will be treated together. 3

. : ‘As noted in the response ‘to Issue No. 16, unit: pricing

is prevalent throughout the funeral service 1ndustry. 66/

Whether this constitutes a tying arrangement within the standard

'set in Fortner v. U.S. Steel 67/ is a question of law better left

to the staff, the 1ndustry and the Commission.  Goods and services i

B are generally sold as a package and can be bought separately only- BRI -

B 15! when the customer 1nd1cates affirmatively and with some- force R |
that he does not intend to buy the entire. package.

A number of funeral directors testified that’diSéOﬁnts'or_,
adjustments for declined goods and/or services are available
and are regularly given. 68/ A number of consumers and- consumer |
representatives testified or submitted. 1nformat10n to. the con- . P
trary. 69/ Whether the adjustments or dlscounts are: glven is not -
‘at .the heart of this questlon. The. principal question is whether '
the 1nformat10n as to discounts or adjustments for declined-:goods
and/or- services along with the relevant amounts of money to:be
saved is available in advance of the making. of funeral. arrange-v3
ments. Generally,- testlmony and. subm1551ons of both-. funeral.
directors and consumer groups results in a finding that axﬂllnﬁmmatlon
is not given in advance of the arrangement for the funeral
unless a consumer specifically asks for information on credits..
and adjustments for unwanted or unneeded goods or serv1ces. 70/

66/ Raether, note 1 sugra, at 215.v . ,
67/ 394 U.S. 495 (1968). L o

68/ See, e. g., Dyer, note 53 sugra, at 1555 and testlmony i
of Theodore Kimche, funeral home and cemetery owner, Tr. 5382A—83

69/ See,._;g., Hearing Exhibit of Leesa Speer, Callfornla
Citizens Action Group and testimony HX-Los Angéles 18, pp. 5,6
and Hearing Exhibit of Michael Stilwell, director of the Central

. Area Motivation Programs, Consumer Actlon Pro;ect, HX-Seattle
14, and Tr. 6034-35, written submission of Mrg”w E..Ambrose,.
consumer, Record II-B-496, and written. submission of Sherry- . A
Chenoweth, director, Mlnnesota Offlce of Consumer - Serv1ceS"“‘ o I3
Record II-C-ll, p- 3. ’ . L ’

70/ See,'e.g., testlmony of Kermit Edlson, funeral director
and chalrman of the Board of Examlners for Funeral Dlrectors

(footnote ‘cont'd) :




The import of- dlsputed issue 20(a) is to determlne whether 1;
he. funeral director. volunteers thls 1nformat10n prlor to. the '
1ak1ng of. arrangements. : S P

~ Some consumers, consumer representatlves and others lndlcated
hat ‘as: part of the unit price purchasers have paid-for services
hat-they did not need or ‘want -because .of an unw1111ngness by
uneral:directors to provide price reductlons or -adjustments
‘or .the declined items: 71/ Even more signrflcantly -some’ . .
'onsumers. 1nd1cated that they accepted the items because they wete -
nder..the impression that had they declined -the" 1tems they would
ave ‘had to pay for them anyway.. 72/ SR .

. Of" 1nterest and relevance to- thls 1ssue lSmthe p031t10n of
uneral directors that they regularly give discounts although’
hey do not so inform consumers prior to making .of- arrangements. 73/
'ere consumers to be informed.of thls, the questlon arises -as to,ﬁ-
‘hat choices of goods and services would be made. One. could only
:onclude that some consumers would not have. purchased the entlre
nit if they were aware of the ava11ab111ty of . adjustments or:
iscounts for . decllned goods or seryices. ThlS rellnqulshlng
£ part of the unlt funeral ‘is known as. the "declimatlon rate "

aAlso of 1nterest and relevance is the p051t10n of funeral
irectors in regard to itemization which virtually all consider a
‘ostly computation on-their part. 74/ ‘This position is at. odds -
'ith substantial testimony by other T funeral directors that they
0 give dlscounts or adjustments. 75/ The questlon naturally :

(70/ cont'd)- and Embalmers, State of Wlscon51n, Tr i? S7,
‘ohen, note 57 supra, at 23-25, testimony of Kathleen O Re1 :
‘onsymer Federation of Ameérica,.Tr. 9249-50, testlmony oﬁ Edward
. ‘Fitzgerald, funeral- dlrector and past pre51dent NFDA, Tr.:.-
-245-46, and Chenoweth . :

71/ See,_e g., Speer, note 69 supra, at ,6 Ambrose, note 69
‘upra, . at 1, 2 and written submission of.Arkansas Attorney General
uneral Survey, ‘Record VI-D-12 pp. 4,5. ‘ .

72/ See, e. g., Cohen, note 57 supra, at 25.,

73/ See, ‘e. g., Fltzgerald, note 70 supra, aty 6245 46, and
estlmony “of Nelson E Greene, Sr., note 13 supra, at 14188 89.»

zg/ See, e. <G, Altmeyer, ‘hote’ 7 supra ;- at”11770”79__§58errr,

:ote 10 supra, at:3045- 49 Also see; dlSCussl“,@ﬂjy_uiﬁ-*
nd Issue No. 28. :

75/ See, e. g., Kerr, 1d Dyer, note 54 supra, at 1555 and Klmche,
wote 68 supra, at 5382 83. . . :
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arises as to how these discounts or adjustments are computed
if not on a basis similar to that which would be used in 1temlza—
tion; thus, the next question is: - If the computation must be
made, wherein lies the added expense were itemization to be
mandated?  In -a number of instances this question was. put to
funeral service industry members and a satisfactory answer was
not reached. 76/ Such. discounts or adjustments may be made on
an ‘ad hoc-basis and depend upon the Judgment ‘ox the largesse '

of .the funeral directar. This is an arbitrary and unfair way- i
of dealing with a consumer. Somé funeral directors have computed
_these discounts and adjustments and these funeral directors would "
have little difficulty in switching. to 1temlzat10n from un1t
prlclng should such be mandated 21/ . :

An alternatlve to mandated 1temlzat10n prlor to the maklng

of funeral’ arrangments is optional 1tamzatymu A customer:
-could be asked if he wanted an itemized price list- or.a unit’
price list or ‘both. This would avoid tiroubling: those: who want

"tradltlonal" furieral with unneeded and unwanted documents.
Those who were' interested in alternatives. could so indicate, . T
There is some merit in this plan and it should be con51dered as 7
an - addltlonal ‘method of making prlce dlsclosures.

The subject matter of this Sectlon is. also dlscussed in
Issue No. 28.. That dlscuSSLOn is 1ncorporated herein by reference.

Summarz Because of the pnaﬁﬂenoe of unit: and funct10na1 prlclng,

it 1is difficult for purchasers of funerals to select the service

they want. ‘Funeral service industry members have failed to _inform
customers of the availability of discounts or. adjustments to the
price of funerals on items declined by the customer.: As a'result.’
either of the policy of the funeral home not to.give’ adjustmentsi
or discounts or because of a lack of knowledge that discounts: or:
adjustments are available, funeral purchasers have. paid for services
they did not need or want. -The failure to disclose information about
dlscounts or adjustments 1s w1despread to the point of perva31veness.

76/ See, e. g., Kerr, 1d and testlmony of John erght funeral

director and pre51dent, M1551551pp1 Funeral Dlrectors As3001atlon,
Tr. 9440- 44

h S

77/ See, 'fg Kerr, 1d and Klmche,-not' 67 supra, at 5382- 83.A

s
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n VIII., ADVERTISING AND COMPETITION

uI$§ue»No;ﬂ22  S

'"IﬁfWhat'wayéiiifiahy,'has¢priéé"advertising by’ fune al service
‘industry members been'prohibited,’restrictédibrgobstruCted?T o

and

'Issué'N0. 26

-"To what extent have funeral_seriCe~industryfmembers]adVértised
the prices of :their products and services in print or broadcast
media and to; what extent have funeral homeS-utilizedinon%pfiCe;_,
~advertising in such media?" -~ - o T

The proposed rule would: prohibit. any funeral service
industry member from hindéring or restricting advertising
-of price information regarding_funeral'merchandise or -
services regardless of the medium used . (Section 453.6(b)).

. .. The proposed rule also would prohibit any funeral:' -
~servicé”industrY'member,from cOmplyingJWithlany,nénfedgral~fja
legislative;'executive,'regulatory, or licensing authority -
rule or regulation which restricts price advertising (Section
453.6(c)) . . ‘ o ‘ o

v;In;the'past‘many;states-hadlregulationsuor%stdtutes;};
prohibiting price -advertising of funerals. 1/ 'The origin ‘" <
-of such regulations or‘statuteS'wasian,attempt by funeral . T«
“directors to raise the standard of their business to .that ' . .-
of a profession. 2/  Practitioners of the healing-arts;
pPharmacists, attofhéys,'and‘otherS“have'fgrjygaps been: =
prOhibiteafby~state}law.0r-regulation,ftom.adVertisingithég.{v,3
'Prices of their goods and/or services.-3/-. It had comeé to‘be .
the hallmark of a profession that:suéh-advertising'was prohibited.
It was considered demeaning and”beneath_thegstaﬁdards ofa - -
.advertise,or'in‘any:way'gubliéize'fees and ‘other

profession to
costs. 4/ '

1/ ‘See,ve;g.,'FﬁC Staff ﬂkﬁﬁnzﬁmhmﬁ August 1975,

pp. 85-90, and He
the Camittee on the
88th Cong., 24 Sess.,
director, NsM,

Hear

Evanston}\Illinpis,

g Statement

contained in Record at VI-D-20.

Record VI-D-41,

July 7,-8, 9, 1964, -
of Wilber M. Krieger, managi

"ings Before the_&ﬂxxmndttee1m1Antitrust ami»knm@olYtof‘v
Judiciary, United States:Senate,

3

——

2/ Seé testimony of W. W. Chanbers, funeral dirce ctor, Tr. 11379,

3/ see, e.g., FIC Staff Report,

Jan. 28, 1975, p. 33.

4/ Id. at 422-23.

¢

"Prescription DrugPrlce Disclosures, " :




-ellmlnated restrlctlons on price advertlslng.

" licensing bodards which may restrict price advert151ng :@,«“‘*f*\ - 5
. substantially. 8/ Furthermore, a questlon remains:as' to the R
‘use of other rules to dlscourage prlce advertlslng. 9/ :

‘Consumer Counc1l 44 U. S L. W 4686 (U S. May 24 1976)

_ Directors Association, Tr. 1143 - restrictions as to size.of

‘Department of Business Regulatlon for the State of Utah; 1'”*” ' §

~ In regard to the generally recognlzed profe581on'
situation is. changing rapidly. Beginning with Goldf:
Virginia State Bar 5/ and Virginia Board of Pharmacy 6, o
the courts have diminished any distinction between p: fe351ons1"
and trades; thus, the rationale underlying restrictions on -
price advertising has thereby diminished. Even before these v
decisions many state leglslatures or regulatory boards had- . N

e

Today; only Massachusetts and Nebraska prthblt funeral
price advertising by statute. 7/ In addition West’ Vlrglnla
and Utah have regulations under the authorlty of their ™

§/"421 €u.s. 773 (1975)

6/ Virginia_ State Board of Pharmacy V. Vlrglnla CltlzenS':‘?i.\

1/ 112 Mass; Gen. Laws s 84, Neb Stﬁs. 71 333 (2)(c)

8/ See, e. g., test1m0ny of John.D. Altmeyer, II,_funerala'
director and immediate past president, West Virginia Funeral :

o

advertisement; testimony of Floyd W. McGinn,. director: ‘of the

Tr. 7036-41 - Rule 4,restriction on advertising below reasonable
economic cost. See. also, West Virginia State Board,.Rule 20(c)
that deals with time periods in which advertlsed merchandlse
must be offered at spe01f1ed prlces. o o :

9/ Such rules could be ones prohlbltlng "gross mlsconduct:“_=
unethlcal behavior," "false and misleading advertising,"” :

and "solicitation." Interpretation of these prohlbltlonS"a

could lead the state boards to dlscourage prlce advert1s1ng
by funeral directors. . :




. Vlrglnla has a regulatlon of its: State Board of Funeral -
;Directors and Embalmers, 10/ which states that the. public - '
interest would be best served if meémbers would refrain from
;51ng in any form. ll/ This and other similar regula-
have ad the- effect of dlscouraglng v1rtually all funeral
e adve .1ng.‘ . :

-

i Very 11tt1e prlce advert1s1ng is- done by funeral dlrectors.
:.A number. of ‘witnesses: indicated ‘that here and theére'a funeral
. director would advertlse price for a short period.of tlme and
would abandon it .after a while. There is a small amount of .
price- advertlslng in Oregon. 12/ Only one funeral firm price
advertises in the District of “Columbia area. 13/ A few
Minnesota funeral directors advertise prices. 14/ - Some - :
funeral directors employ non-price advertising f« for purposes .
of name recognltlon. 15/ Black funeral directors- do not engage
'1n prlce advertlslng 16/ In New York State, a small amount of

lO/ Artlcle 18, Sectlon II,-p. 15

11/ ;g and testlmony of Nelson E. Greene, Sr., funeral
. ‘director and member of the Virginia Board of Funeral’ Dlrectors
“and Embalmers, Tr. l4183 94.

) + 12/ Testimony of Leslie Peake, funeral dlrector ‘and L
-jlmmedlate past pre31dent ‘Oregon Funeral Dlrectors A55001atlon, N
Tr. 5711-13. = :

13/ Chambers, note 2 supra, at 11356 57, 11378 79

.ﬂ14/ TestlmOny of Mark Waterston, funeral dlrector, Tr.;
T.

: 15/ Testlmony of’ George F Kileen, funeral dlrecter and
ne County, Mlchlgan, Comm1551oner, Tr. 3809.

16/ Testlmony ‘of Al R Leak sr.,; funeral dlrector, Tr.'

3881

113




"_of funeral dlrectors.-

-+ National- Euneral Dlrectors A55001at10n,

price advertlslng 1s ‘done, -and. 1t may be 1ncrea91ng 17/
Witness after witness. descrlbed the 51tuatlon in regard to:

prlce advertlslng as mlnlmal 18/

IR Several w1tnesses testlfled that funeral dlrectors
utilized non-price advertising to a: ‘considerable- extent,,ld_
that is, advertising of an institutional nature pointing -
out the integrity, honesty, and capability of the funeral
- director, 20/ .consistént with the "profe851onal" attitude -

[ The codes of ethlcs of varlous trade assoclatlens,(N
and its state affiliates) in the past years contalned sectl
condemnlng prlce advertlslng.,2l/ : : 4 SRS

w2 In a 1968 consent decree,,NFDA settled the an I
“brought by. the Department of Justice by agreeing mnot. to
anyone- from advertlslng the prlces of funerals..22/ Prior -
‘to the entry -of the decree, NFDA disciplined and expelled
price advertisers.. The consent agreement required the -

- Association not only to. drop this practice .but . also: to

. exclude any affiliated’ group whlch Iimits or restrlcts

' prlce advertlslng. 23/ s o S

-W»'l7/"Test1mony of Nleholas R. Panepinto; director‘ofﬁthefn.
-Bureau of- Funeral Dlrectlnq, New York State Department of
. Health, ‘Tr. 309. :

18/ See, e. g.,_Chenoweth, note 14 supra, at 3137 38,
See also testimony of Robert A. Ebeling, former managing edltor,t
Mortuary. Management. Magazine, Tr. .6838-40... Mr.: Ebellng o
dlscussed why prlce advertxsxng is. mlnlmal._v~'

‘ 19/ See, g., testlmony of Arnold Hornberg, funeral :
director and president, Funeral Directors Services: Associatlon
of Greater Chicago, Tr. 4790-91 and hearing exhlblt of David.
Murchlson, counsel, NSM, HX-Washlngton 21 (advertlsements)

20/ Id.

21/ Théese sections were . legally challenged successfully
and struck down in Wisconsin v. Wisconsin Funeral Directois. f
Association and National Funeral Directors A55001at10n, 1967
Trade Cas. 4 72,289 (Wis. Cir. Ct.) and Unlted States v.-
1968 Trade Cas-

(D WlS ) .

2/ 1.

23/ FTC Staff Memorandum,”August 1975 (Record_VI—D—4l, P- 89ﬁ

33‘~o..~‘3

ﬂ’32~523g f

9

Sozdl



‘The Delaware and Colorado 24/ state afflllates of NFDA _
have codes of ethics which contain sections pledging to. = . =
"refrain from price:advertising." 25/ NFDA submltted these.
codes and I have relied .on:them to be the most current and - '
~.-accurate ‘compendium ‘of state codes of ethics. The two codes_nf"
in question may-cause NFDA:to-be in- v1olatlon of the Department
of Justice consent decree noted above. There is llttle questlon
“that these codes would have a chilling effect on prlce adver— _f
tising in Delaware and Colorado. In addition, an Towa funeral
director -testified. in Chicago that .he had received materials - -
..of the Iowa.Funeral Diréctors Association. (an NFDA affiliate) .
:”containlng a- sectlon on refralnlng .from prlce advertlslng..26/

The general feeling throughout the 1ndustry is that prlce:
advertising is:not-.only unprofessional 27/ but also
‘unprofitable. 28/ :In regard. to the profltablllty of advertlslngﬁ
_"funeral ‘prices,. there were a few funeral -directors: who appare Y
© did ¢onsiderable- advertlslng, One indicated that he: belleved, 2
that his. price advertising lowered the cost of funetals. in his.
fgeographlcal area.,29/ ThlS advertlslng cost was one hundred ’

24/ Id.

‘ : 25/ Durlng thlS proceedlng, I requested a compendlum of .. .
~5NFDA affiliated state association ‘codes of ethics from the' = "
.general counsel of NFDA. I received a number of state ass cla-”-
"tion codes of ethics.and was informed by NFDA's general counsel'
office that all codes of ethics not submitted subscribe to the _j
National Association's (NFDA's) code of ethics. See transmlttal
‘memo, documents relative to the document request, Tand’ tha T
" compendium’ of state codes of ethics, Record I—A—126 Dec.728, 1976.'

26/ Testlmony of Tracy McCurdy, funeral dlrector, Ty, 3405
and hearing exhibit of_ the Iowa Funeral Directors Assocmatlon,
submitted by Tracy McCurdy, ‘HX-Chicago II.. ‘'This incident was
corroborated by the fact that NFDA's general counsel submitted
_ to FTC.staff a resolution by the Board of Directors of the. Iowa
~Funeral Directors :Association abolishing its existing. code fy;;gi5f
" ethiés a short time after the testimony of Mr. McCurdy at’ the .

FTC hearings, Record III-J=50. .In addltlon, there was ev1de”'
. that publications by certain. state boards contalned a: reprln
2itheé-o0ld NFDA Code of Bthics which:included the ban on prlce
advertising. -See hearing-exhibit -of John. erght, pres.,.

- Mississippi State Funeral Directors Assoc1atlon, HX-Atlanta 11

\(Laws, Rules, and Regulatlons Pertalnlng to Embalmlng) : :

27/ Testlmony of A. A. Rayner, Jr., funeral dlrector, Tr. 429

_ 28/ Testlmony of Dave Daly, Evergreen—Washelll Funeral Home
and Memorial: Park Tr. 5937 38 and Ebellng,‘note 18 supra, at

“‘6838 40.

29/ McCurdy, note 26 supra, at 3413 14.
1S




: aall of the goods 5 and services .included in the unit price, the

'dollars per funeral, 30/ a figure which ralses questions .
about the ability of a funeral director to recapture- this: cost
through increased volume. The demand for funerals belng relatlvely
- inelastic, a. ‘funeral dlrector can ‘only -hope,- through his adver=:
tising, to wean customers  away - from other” establishments.; In
‘the ‘instance c1ted,’volume had 1ncreased ‘somewhat through
_advertlslng, ‘but probably not enough to recapture the amount
1nvested in the program.v3l/ : AR A :

: ) Another advertlser in Washlngton, D C. relles ‘on’. hls

_ program to a great extent, ' In his 51tuatlon, there is’: ‘

: apparently sufficient Volume to absorb the -cost of the . .
advert151ng program 32/ A o ’

The result of the. attltude of funeral dlrectors is’ L
considerable peer pressure. dlrected toward" thosejwho advertlse
prices. It appears that such advertisers are th out31ders
“this industry and are generally $corned by their: peers.- Th
extéent to which such peer dlsapproval inhibits others is-
,questlonable, but that it ex1sts ‘is not questlonable. 33/

A number of funeral dlrectors belleve that it is dlfflcultﬂf
if not impossible to describe adequately a funeral in an L
. radvertisement. 34/ While recognizing the difficulty.of: llstlng

' experlence of a Washlngton, D.C. funeral dlrector refutes ‘

30/ _Id; at 3412, 3448.
31/ Id. at 3447-48. N | _
‘§2/ jChambers, note 2 supra, at 11357. \--"ff“

'33/ See, e. s McCurdy, note 26 supra, at: 3433 3445

C Mr. McCurdy dlscussed ‘the loss of his trade embalmlng busines

'_whlch may be attrlbutable to his price advertising. He also.
discussed adverse reactions of fellow funeral directors to his
price advertlsements lncludlng nasty telephone ‘¢calls’ and coun :
'"advertlslng campaigns. The record contains- other examples of peer
pressure. - One example is from FTC staff interview report of ‘i« '
‘Jessica Mitford and Robert Treuhaft, ‘Record VaI~A=17. .This

réport deals': with the alleged expulsion . of‘Nioholas Daphne
““the Califo¥nia Funerdl ‘Directors: ‘Asgociatidn for price adve

It also deals with the alleged pressure put on the San Fran isco
Examiner by funeral directors not to accept Daphne s prlce advertlsements

34/ See, e.q., Daly, note 28 supra, at 5937-38 and testlmony of Hoyt P.
Mayes,, funeral director and immediate past pres1dent, Oklahama Funeral Directors
A53001atlon, Tr. 8895. ) .
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otally that concept 35/ HlS advertisements seem clear and o
nformative. 36/ . Likewise those ads of the immediate dlspos1—r--%f
ion . services in California are clear and should be very .
elpful to. those“who are interested in their services.
h s-suffi 1'nt technical - competence within the funeral\
hd and ‘th advertlslng lndustry +t0 resolve. any difficul
potentlal advertlser might have in descrlblng his goods ‘and
erv1ces and the prlces therefor.

number of funeral serv1ce 1ndustry members 1ndlcated at
by .inference that ‘they do ‘not believe that consumers

hoose” a funeral dlrector on. the basis of pr1ce._37/ Clearly
his-is so: since *the: price 1nformat10n is not available and.a -
hoite ‘must be made on the-basis of avallable information. v
any" funeral . directors are chosen because of prev1ous experience.
f the famlly with the flrm, 38/ partlcularly 1n more stable o
nltles.;;”

] s natlon is extremely moblle and people are. now more-
ver leaving. their home bases and. mov1ng to other patrts :
.country where they have had no prev10us experience.
funeral director. Word of mouth is . one means of
eterminlng which funeral director to use; 39/ ‘however, the. )
nigue: Cchumstances .0of the funeral transaction, partlcularly
he 'short time" ‘available,- may make this' method useless.. .What
hen are the considerations a consumer employs in determ1n1 g-
hlch funeral dlrector to use at time of need?

Whlle a number of con31deratlons are 1mportant such as’ -
ocatlon and prestlge of the establlshment, clearly prlce ls

35/ Chambers, note 2 sugra, at Tr. 11310 and hearlng exhlbit“”'
ontalnlng advertlsements of W. W. Chambers,~ X—Washlngtonﬁ91.-

36/ Id.

37/ See, ey g.,—testlmony of -Sumner J. Warlng, funerai L
lrector and - treasurer, NFDA, Tr. 652 and Dr. Vanderlyn R. Plne,_1;
esearch and ana1y51s consultant for NFDA, Tr. 10809 11. .

38/ See, e. g., testlmony of Sally Ann Ross, consumer, ' _
‘r. 5276 and Thomas N. Sampson, - funeral director. and pre51dent,_[
assachusetts Funeral Dlrectors As5001at10n, Tr. 989-90. -

o 39/ Sampson, 1d. and testlmony of the RevyAMr;.Stephé
rltchman, Tr. 65317 : ~ . S




an impdrtant‘considération‘today. 40/ The experiences of . those
selecting immediate disposition services and their increasing ..
volume leads one to -the conclusion that, for a number.of . © .
. consumers, price information would be extremely helpful and

would move such consumers to choose the service offering.the
best ‘price, particularly when the service conforms to their -
desires. 41/° R C : S ' T

For the aged; price advértising and the resultaht,price, .
information would be particularly helpful. A witness for the .-

National Rétired Teachers Association and the American Associa- -
"tion -of Retired Persons referred to an unhamed survey which L
concluded that 78 percent of ‘the people did not know the -
average price’of a funeral in their community; and, further,
peopleé Had very little particular knowledge of How:this '
industry did business. 42/ -As a result of letters he

received and information provided him by his~organizatioﬁs,***:ﬁﬁ*

as well as his own private investigation, being an experienced
"attorney (retired), he concluded his members were not making . .
an informed décision of any kind with respect to the arrangements:
for funerals. 'He also concluded funeral directors"hold most . of: "
the trump cards ‘in whatever bargaining may take place." 43/ * -

As it relates to the elderly, particularly those who have: moved"
‘away from home to warmer climates such as Florida ‘otr-Californiz
the surviving spouse, living perhaps on Social Security, must’
have price information for, at that time in one's-life, price
- will head the hierarchy of factors determining which funeral '@ ' =
service industry member to use. This information is not '
presently available in part because of restrictions on

advertising.

SUMMARY: Price advertising has in the past often been prohibited
or restricted by law or regulation. It is presently still

prohibited or restricted in a few instances and chilled by, the . -

40/ See, e.9., Chambers, note 2 supra, at 11378-79 and
testimony of Louis MacDonald, American Association of Retired
Persons and the National Retired' Teachers Association, Tr. 2649.

41/ See testimony of Tom Sherrard, co-founder and general .
counsel, Telophase Society, Tr. 7965-67. Immediate disposition.
services pick up the corpse, cremate it and return the ashes to
the family. .Price, about $300. : s o

42/ Statement of Julian B. RosenthalfTetired attorney,

Tr. 8853./ While I do not rely on this survey, the observation -

conforms to my general impressions resulting from consumer '
testimony throughout this proceeding. See discussion under
Issue No. 24 in regard to consumer knowledge of relevant
considerations. - :

43/ 1d. at 8855.




attltude of funeral dlrectors toward those who do prlce advertise.
Very few funeral dlrectors advertlse the prices of their products
and services in any of the media, ut11121ng instead 1nst1tut10nal
advert151ng.‘ Consumers would benefit from price advertising; -
partlcularly that which" could be carried on by the larger flrmsi”lT
withthé cost of such advert131ng covered by a large number

of funerals. . o

Issue'No. 25~7"

l,of prlce competltlon in funeral 1ndustry. To what extent
has competltlon operated in the funeral service lndustry to.. av01d
excess capac1ty, ellmlnate 1neff1c1enc1es and to produce prlces .
at competltlve levels°"

The Comm1551on in its. 1n1t1al notice of this rulemaklng
proceedlng stated, "For the’ purposes of this. trade regulation
rule. proceeding, the Commlss1on is proceedlng upon the theory -
that’ nondisclosure’ of ‘funéral prlces is unfair if it creates:
substant1al harm (i. e., its economic and social utility to the
publlc is substantlally less than 1ts economic and social
disutility). . . ." 44/ Because of the importance to the
Commission of having a factual basis for whatever action it
‘may’ take, ‘the above questlon as to theé state of price’ compet1
tlonlln the funeral 1ndustry has relevance.f

Partlcularly 1mpress1ve and coricise in its descrlptlon of -
the state of competition is the testlmony of Dr. Stephen- Shavell .
Assistant Proféssor of Economics ‘at Harvard University, testlleng
on béhalf of the Continental Association of Funeral and Memorial®
Soc1et1es. 45/ In his testimony and speaking as an economlc
theorist, Dr. Shavell generally concluded. (1) before making R
a funeral purchase most individuals have only limited information .
“about cost and alternatlves. 46/ He found that there are- generally
.three ways that an individual may acqulre ‘such information:
(a) by advertlslng, 47/ {b) by direct inquiry, and (c) by word'
of mouth. (2) There is little time -and little desire on the™’
‘part of survivors to extend much effort in selectlng a funeral
home after a person's death. 48/ (3) - Survivors surrender the ;
body of the- deceased to a funeral home w1thout knowing all’ the_fi”waa

44/ 40 Fed. Reg. 39906 .

- m—— y

46/ See dlscu531on under Issue No. 24 in regard to consumer
knowledge of costs and alternatives. ‘ . i

gZ/ See discussion under Issue No. 22 and ‘Issue No.'26'in R
regard to price advertising. '

48/ See discussion under Issue No. 23 in regard to the
dlStlnCth haracterlstlcs of this transactlon.
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relevant facts about cost, products, and servicess 49/ (4) Once 3
a body has been delivered to a particular furieral home, it: ls_" ;
difficult for'a varlety of psychologlcal reasons to have it i
moved to anothér. 50/ (5) Having given the body of the |
deceased to a- partlcular funeral_ home, an individual will =~
purchase services there except under unusual 01rcumstances.
(6)- This gives the funeral home obvious monopoly power over
individuals who have surrendered bodies to it. (7) Because
individuals who feel exploited will tell other prospective B
customers about the fact, a funeral home may have a number of"
motives for refraining from monopolistic practlces. (8). There
are few significant economic barriers to entry into the: funeral
1ndustry. 51/ (9) Because entry is relatlvely easy and because i
of the lack of consumér information about prices-and products R L
sold by a particular home, it is difficult for a’ funeral home B
‘to generate  enough business to operate at an efficient volume '
level. (10) The result is too many funeral homes each serv1ng
too few customers.' (11) "Economists usually refer to this
as a situation of. “monopollstlc competition.". "Profits may, not o
be exorbitant in such a situation; indeed, except for homes
- with spec1a1 advantages over the- typlcal one, proflts should ,;1ju
not be exce551ve. P T

wd

&

. The state of prlce competltlon was descrlbed in the testlmony
of Dr. Mlchael E. Lawson, Assistant Professor of E¢onomics, L
Boston University. 52/ In regard to market structure, ‘Dr . Lawson
‘stated, “Although estimates vary, there are approx1mately 25 000
funeral homes in the United States. A description of the L
1ndustry s market structure attempts to portray the degree of
“‘control firms have over price and, hence, the degree of competl-
tion in the industry. = For the funeral industry, this task is '
relatively stralghtforward. This industry can be characterlzed
: as monopollstlcally competltlve. This form of market structure
3 _..» exists when firms produce goods or services. which are - - .
‘ heterogeneous in fact or in the minds of consumers.a_ oo y

% _
E 9/ . Note 46 'supra.

o 50/ ' See discussion under Issue No. 3 in reference to - %
4 consumer reluctance to move a body from cne establishment to i
another. _ -

oY

: Sl/ Here Dr. Shavell ignores licensing and other legal
barriers to entry such as educatlonal requlrggents and zonlng
vrestrlctlons. _ o —_—

52/ Tr. 13232.gt'seq;
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"But, whereas the services are heterogeneous there still
are close substltutes. This’ heterogenelty is termed product 5o
‘differentiation and characterlzes most American markets. When L
‘product differentiation ‘exists, each: funeral home has some’
'degree of monopoly power which can be exploited.  Some firms
in the industry, those which are geographlcally 1solated can
‘be characterized as monopolists., Yet, these flrms and those
characterized as monopollst1cally competitive cannot except -
in the short run, act as monopolists. In the longer ruan,
firms will enter the 1ndustry where extra-normal proflts
are belng earned.

"The essentlal market feature Whlch separates monopollstlc'
competltlon from perfect competltlon is that’ individual firms-

can adjust . price .or attempt other strategles to increase the
volume of bu51ness conducted. :

"The nature of the demand for funeral serv1ces dlctates,
however, that' .an 1ncrease in the f1rm s . bu51ness act1v1t1es
will be at the’ expense of another firm's rather ‘than’ an
overall increase in industry demand.

“Each flrm in the 1ndustry ‘has an 1ncent1ve to lower
prices to increase sales.- But, this incentive exists for all
firms in the. 1ndustry, and’ then as prlces are reduced by all-
flrms, each flrm gains an increase in sales attrlbutable to
the. general prrce reductlon alone.

) “Market shares w1ll not be reallgned Hence, it is
‘unllkely that serious price competition w1ll exist in thlS
: monopollstlcally competitive industry. A short-run-
”equlllbrlum in a monopolistically competltlve 1ndustry

is llttle dlfferent from that: .of a strlct monopoly.

"Slnce prlce competltlon does not exist to’ dlsc1p11ne
the. market and driveé marginal or inefficient firms out of

the industry, extra-notmal profits will be earned by the ;,{ffﬂ,:

more eff1c1ent, presumably larger, flrms.,j

"Extra normal prOfltS would be earned by these flrms'j
since the’ costs of more efficient firms would: determlne_prlce,
and the flrms w1th lower costs would thereby proflt " :

_ . "The funeral 1ndustry is characterlzed by firms whose .
costs structures have high’ flxed components relative to total
costs. The only ‘major. varlable c05ts the funeral home
encounters is. the casket. . . A 3

x

."ThlS general cost structure is common to a large part of
that economy.‘ Public utilities, railroads, and airlines are
examples of industries with ‘high fixed operating costs. And




.

-

there is no doubt that these,high'fixed'costs ;educe,the
flexibility of funeral homes to deal, in the short run, with
major changes in their. method of doing business.” =~

“TheSé:high-fixed costs are“parEi&llY”made7neCé§sary by
certain laws requiring on-sight [sicl ‘embalming facilities and -

the funeral homes' tendency to have their own rolling stock
apd‘chapel. S . o

o

“This is so despite the fact that these facilities, in-
all but the larger mortuaries, are idle a large percentagé of
the time. This duplication of underused capacity represents
an inefficient allocation of resources. ST e

"And, of coursé, this ‘duplication and inefficiency is
costly to the consumer. Except for embalming, individual
rolling stack, on-sight [sic] chapels--we might also add’
flower shops and even emergency ambulance companies==all are .
manifestations .of nonprice competition which epitomizes. =
monopolistic competition. S ; o

- "And to the extent that these facilities enhance the
attractiveness of individual funeral homes from the consumers''
perspective, they represent_important~competitivegstrategies;ff

“They are duplicative, add to fixed costs, and are pagsed-
on to consumers in the form of higher prices. “The 'structure :
of the market is unable to stem‘and, in fact, encourages this )
type of expenditure." 53/ ' : f e L

. To make a determination as to the level of price competition,
one must first make a determination as to the level of price "
information available to the market. Without this information,
competition as to price generally cannot operate. _As indicated
in response to Issues No. 22 and No. 26, price advertising has -
been restricted by funeral service industry members and
extraordinarily little price information is at¥ailable.’

Furthermore, as indicated in response to Issue No: 16, funeral’
service. industry members have failed to disclose or make o
available price ‘'lists and telephone disclosure information .

~ on the price and.availability of individual itemsi’ o

Other methods of achieving or acquiring this information,
such as going from one establishment to another or the use of
word-of-mouth communication, are relatively inefficient and
particularly inappropriate considering the €ifte and emotional
. -constraints of the funeral situation. ' KR ‘ ‘

53/ Tr. 13243.




SUMMARY: This 1ndustry is monopollstlcally competltlve because
,of inadequate price information. Competition has not operated
in the funeral service industry to avoid excess capacity,
eliminate. 1neff1c1enc1es, and to produce prices at ' a
competltlve level

'Issue No.129

"Special funerals. . (a) . Do funeral service industry members
offer special funerals whose availability is restricted to
certain groups of consumers? (b) If it is determined’ that
special funerals are offered, are there provisions of the
proposed rule ‘whose appllcatlon to such funerals would be
-—1mpract1cal or unw1se’“i .

: There are a few spec1al funerals such as those for veterans
“which recelved comment. It was ant1c1pated that there would be

- lodges, .churches and- other organizations such as cooperatlves‘
‘whose non-profit nature would miake application of the proposed .
rule impractical, if indeed the Commission had authority over
such - entltles. No’ ev1dence was developed as .to these organlza—
tlons.

: I make no- flndlng as to this issue since the record is
‘negligible and, further, the questlon is not now- deemed to be
-of such 1mport as to merlt further’ con51deratlon.




IX. ADDITIONAL FINDINGS, CONCLUSIONS, AND‘RECOMMENDATIONS

A, Grlef Counsellng -

There was con51 ab _ . . industry
. practitioners as well as mlnlsters and " academ1 about‘the’
role of the funeral director in the grief process . 1/ Grief
,counsellng can be broadly defined as the process by which the
_bereaved. is brought to accept the death of a loved one and
Aaccomodate to the changes resultlng from the loss._

. Funeral dlrectors placed much empha51s upon the 1mportance
of viewing. the remains as a part of the ‘acceptance of death. 2/
This stands in conflict with the attempt by funeral. dlrectorS‘
. to beautlfy the remains and make it look 11fe—11ke. "Cosmetic
devices are used to peel away the years so. that frequently one
‘hears the remark "How well he looks“; 3/ Furthermore, the
-casket 1tse1f is made to appear like a” bed w1th a mattress and
a pillow. 4/ -Given this attempt to portray ‘the ‘deceased as
sleeping rather than dead, it is hard to comprehend Just how o
.acceptance. of death is accompllshed through the viewing of
cosmetized remains. . This part of the "traditional" funeral
process appears to be lncon51stent w1th the goal of acceptance
of death

The custom of hav1ng frlends and nelghbors v151t and
express their concern for the survivors and their affectlon‘
for the deceased is also stressed as a part of the accomodation
to grief. While this is typically done in the funeral home,’
spe01f1cally in the parlor, it can be done as easily in the
home and in some ethnic groups, partlcularly among Jews, it is
‘done during a formal period of: mournlng. Once again a funeral -
home may be useful in this, but it is far from essentlal

‘The consideration and care shown by the funeral dlrector
himself was also noted.’ 5/ - His concern’ for the family of .

the deceased and hlS understandlng accomodatlon to the family's

~ N

1/ See, e.g., testimony of Dr. Edgar Jackson, pastoral
psychologlst Tr. 5344-47; testimony of Robert Slater, professor
and director, Dept. of Mortuary Education, Univ. of Minnesota,
Tr. 9485, and Dr. Paul Irion, Pastoral psychologlst Tr. 10229,

‘ 2/ See, e.g., id. and written submission of NFDA, Record
II-A 659, pp. I7-19.

3/ See Jessica. M;tford The Amerlcan_Way of Death (Green—
- wich, Connecticut: Fawcett Publlcatlons, 1963), p. 59.

. 4/ See testimony of Professor Ruth Mulvey Harmer, vice
pres1dent Continental Association of ‘Funeral and Memorial .
8001et1es, Tr. 11103-04, 11113-14. '

-5/ See, e.g., Jackson, Note 1, supra, at 5340 47 and see

generally Raether and Slater, Lhe Funeral Dlrector and His Role
As Counselor (NFDA, 1975). :
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- needs was considered an important part of the therapeutic
‘process. 6/ While one can see readily that an antagonistic
or hostile funeral director would be disturbing, one: cer- .
tainly does not expect to encounter. that attitude in dealing
with a person selling goods and ‘services in general and in
particular one would hardly expect ‘a funeral director to

~ behave in this manner. But to call this "counseling" is

~ -pérhaps - elevating courtesy to therapy. 7/

. Since most nonindustry grief counseling experts ‘feel that
the major counseling needs of the bereaved may continue for: :
some time after the disposition of the deceased, 8/ it is hard
to envision the role of the funeral director in this respect.
Theére have been a few efforts to: involve the funeral director
in post-funeral activities 9/ but these have been at best
token. o : : S ’ -

6/ 14,

7/ "Nor.shbuld he'praéticetbsychiatry;g Sémeldf.his-

 care-taking comes about by ‘doing what he can and then recognizing

- when. the advice of a professional in another field is needed."
Howard C. Raether, Successful Funeral Service Practice (Engle- .
wood Cliffs, N. J., Prentice Hall, Inc. 1971), p. 123.

; "In reality, however, the funeral director does hot
actually carry out therapy in a traditional psychotherapeutic
sense. The funeral service version of therapy consists of.
~advice concerning funeral practices, the creation of a suitable
~atmosphere for bereavement, and the providing of. counseling o
services aimed at helping the bereaved understand loss through
death. Thus, it bears only a resemblance to traditional - o
therapy." Vanderlyn R: Pine, Caretaker of the Dead . (N.Y., N.Y.,

. Irvington Publishers, In¢.; 1975), p. 142. : <

i 8/ Colin Murray Parks, M.D., Bereavement (New York: Inter-
national Universities Press, 1972), pp. 24, 169; Geoffrey Gorer,
- Death, Grief, and Mourning (Garden City, N.Y.: Doubleday & Co.),
pp. 75-90; and Erich Lindemann, "Symptomatology in Management of
Acute Grief," American Journal of Psychiatry, 1944, Issue 101,

pp. 141-148, ' ~ S :

,2/ See, e.qg., testimony.of'Henry.M‘VGuttermad, funeral
. director, Tr. 1933-34 and NFDA, note 2 supra, at 13.




this funeral arrangement prior to the development of grief

differences, whereas the proposed rule does, at least in. some

-

The industry position that the “traditional" funeral is
the best therapy may be true in many cases, but to-assume
prescience on the part of funeral directors in structuring

counseling, particularly the word of. Kubler-Ross and: others),
would be-attributing to funeral directors a great deal of
foreknowledge. Furthermore, to attempt to fit the bereaved
into a preconceived mold does not allow for individual’

e

respect, create flex1b111ty whlch may be helpful to the
bereaved. 1o/

There is, however, some considerable basis. for the e
industry position. To the extent that it has: successfully '” i
promoted and has had acceptance by the public ‘the idea of a. = 'ﬁ§
"traditional" funeral, some substantial benefit may derive "
from holding a- "tradltlonal“ service. - The family, partlcu— h
larly those .which are either "other directed" or "traditiocnal
directéd", to use David Reisman's terms, ll/ "will have their
own needs satisfied and will receive the approval of their
peers in the community." Still u51ng Reisman, those who are

“inner directed", responding to voices within themselves,-
would probably choose an unusual service, such as the body
of the;woman that was placed in. her sports car and buried.
For some people the "tradltlonal“'funerab mlght be counter-f'p
therapeutlc. . . .

The "tradltlonal" funeral ‘has the merlt of achlev1ng
closure in the sense a gestalt psychologist would approve.

As a widely known and recognlzable societal rltual, it would

signify to many that a life had ended and do it in a way no
other form of dlsp051tlon could. 1In'a society with few
rituals, this one is of great value to those who are accustomed
to 1t.; Many people derlve comfort from ltS famlllarlty._“ T

There is also a. therapeutlc beneflt to be galned from
being "forced" to go.through certain motions.  The various:
motions expected of the bereaved in the "tradltlonal" funeral
may bring structure to a temporarily disorganized famlly,
perhaps helping all through a dlfflcult time.. .

Throughout thls proceedlng funeral directors and thelr'
representatives focused on the trust: relationship which exists
between funeral directors and their cllentele.blZ/ That it

10/ See Raether, note 7 supra, at- 234“”

11/ Dav1d Relsman, The Lonely Crowd (New Haven, Conn.,
Yale Unlver51ty Press, 1961), p. 8.

- 12/ See, e.g., testimony of Robert C. Slater, note 1
supra, , at 9486-87 and testimony of Dr. Vanderlyn R. Pine,
research and analysis consultant, NFDA, Tr. 10810.

126



exists is not rebutted despite many witnesses to the Toes
contrary. 13/ This trust relationship may and probably. :
should exist, but to use this relationship as a basis for
-opposing regulation is inconsistent, In other areas of
activity such as banks and insurance’ companies where there is

a ~trust relationship,” duties exist beyond the obligations of

a businessman. in the market place to see that the .consumer is
fully informed and aware of all of his options and alternatives.

¢

Some comments in . this proceeding are interesting, relevant,
"and deserving of quotation, particularly &as they relate to the
.role of the funeral director, the grief therapy function, and
the trust relationship. In the cross—~examination of Dr. Clara
Collette-Pratt, ‘a gerontology specialist from Oregon State

" University, she was asked.by counsel for the National Funeral
Directors Association: "Do you feel that the state of mind,

so to speak, an emotional state of an individual when they go
in. to arrarnge .a funeral would make it so that a person-to- . =
person conversation involving all the:alternatives and require-

ments would be more meaningful to them than simply having
somebody lay a piece of paper in front of them and say 'read
~it'?" Answer: "Well, my experience with funeral directors is
that most of them are very sensitive to the people that they're
working with and I can't imagine the ones I've met, for the
most part--there are a couple I'm sure would--handing a piece
of paper:saying,"Here,*read‘this'and I'11l be back in a few
minutes', in a very cold way. I would anticipate that there
would be the kind of, as you were talking about, if there is
any professionalism in .the organization, that the director ,
would want to be present to answer questions, to elucidate for
them; to make sure that a person understood what they were
reading or that they could read it. That they were capable
of reading it." 14/ T ' o :

T

.~ This® testimony reflects what I believe to be the role .
of the funeral director and his gereral conduct in his.déalings
with the bereaved. I was impressed with their sensitivity and. = o
do not believe that documentation which might be required by . ST
the propqgsed rule would present a serious problem to a skilled .

and experienced funeral director.

' Dr. Edgar JéckSoh};thédlégiéﬁiaﬁd:thénatolbgiét, testifiéd f K
at some’ length about grief therapy and.thé funeral process. = -
‘Under cross-examination-he was asked: . "Theré's another dis=

13/ see, e.q., testimony of Jessica Mitford, author,
Tr, 7265-66 and testimony of the Rév. Mr. Frederick A. Fenton,
Tr. 6424." _ : ' : :

© 14/ Tr. 5248-49.




c¢closure of 1temlzed prlces Wthh would be avallable to the
customers both.before the: transaction was finalized and Gl
afterwards. Do you see any problem there?" Answer: "I think R
many states already have that and if the state’ feels that that
would be a wise procedure, I should think it could very well-

be done w1th1n the state framework w1thout hav1ng to have )
federal control extended "

_ Here Dr..Jackson seems to express the idea. that if a rule
is promulgated by the state it would not interfere with grief
therapy, but. if it were done under "federal control" 1t would :
~be a. problem. 15/ : : :

He’ was asked,,"But the requlred dlsclosures, which you

feel is~a concentration on: prlce; don't you think that's Valldu*“'*

information for people to .have?" Answer: "Yes, and they wduidﬂ
probably get it from the funeral ‘director anyway, that s what -
he's there for."™ After being instructed to be more responsive,
the witness said, "I think that they should have that available
but I think it should be available through a state process
rather than federal rule.™ 16/

Dr. Jackson made what I belleved to be a 51gn1f1cant :
observation concérning -the nature of ‘the funeral’transaction. =
Question: ""And how many funeral. directors are involved: over
a period of time with their bereaved?" . Dr. Jackson's answer:. .
"I think you have to ‘realize here:the’ difference - between o
chronologlcal time and psychologlcal time. When a person is
in a highly vulnerable state, the emotlonal movement may be
very rapid and the funeral director’ ‘being with these- people
for a period of 3 or 4 days may be. ‘able to ‘have more influence"
on the way their psychologlcal movement proceeds than a person ..

‘who spends a lot more tlme 1n a much more casual relat10nsh1pﬂ'l7/

In commentlng on. Jew1sh funerals he stated._ "The Orthodox ]
have immediate- dlsp051tlon accordlng to-the old Jewish’ tradltlon.
Now; this, I think, may illustrate what: I've been talking about -
_because I was asked to give a paper ‘and ‘I went to a number of
Rabbis and Jewish ‘scholars to ask whether they felt that this
had any bearlng on a stance that has ‘been evidenced among Jewish’
people at various times. in history, and they agreed that’ they. -
thought this was probably a tradltlonally unwise ‘practice ‘that
was rooted 1n the past and that 1t was contlnulng to have an

15/ Tr. 5335-36.
16/ Tr.,5337~- | | T ,
17/ Tr. 5340- 41. This'lllustrates'one of the instancesf
in which industry positions were inconsistent. Some denied
there was. vulnerablllty,;and here Dr. Jackson concedes 1t.,

!
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effect on the emotlonal life of Jewish' people that was’
unhealthy. = Now, I don't know myself, not. being of that
tradition, "but this is what some of the Rabbis I consulted
felt.. -They were mostly conservative. and 11bera1 Rabbls,
not Orthodox. 18/ :

Another w1tness, Dr. Jeannette R. Folta, an expert in
the area of death and dying, medical’ sociology and criminal
justlce 19/ felt that any required written disclosure would
make it difficult for many people to deal -with their grief. 20/
But. if regula“'on were necessary it should be ‘done by the -
state. 2 e’'was- disturbed at the potentlallty of: change
which-might' be engendered by a final rule.. 22/ "While not = -
opposed- to ‘change, "she believes this. should result from'
individuals making individual decisions. 23/ I found her
‘testimony generally evasive, particularly when -she maintained
that itemization would léessen consumer choises." 24/ She did
acknowledge that under itemization, consumers mlght make'
dlfferent cholces than at present 25/ ' :

Dr.ARobert C. Slater, professor and dlrector of the Dept
of ‘Mortuary Educdation at the: Un1vers1ty of Mlnnesota, ‘also ex~:
pressed concern about the destruction of the trust relatlonshlp.
He was asked on cross-examlnatlon,'“There Seems to. be ‘some sort
‘of destructive effect on this trust relationship which you say -
‘the funeral director has when making arrangements, when he says-
'I"would like to présent you with these materials, which explaln
what the law is; and what my prices are for a casket, what my
prices’ are for:services. I am trylng to do this to help- along
the dlscu581on of arrangements. “Would that destroy thé trust-

, 18/ Many experts have tried to dlscover the ‘source of the
emotional life of the Jewish: people. - This observation of ‘Dr.”
Jackson's may be a breakthrough, although I readily concede
general unfamlllarlty with the vast amount of llterature on the
subject.. . .

12/‘7Tr;_11,960;;.

20/ Tr. 11,989.

21/ HTr;“;l,§96:j | B B

22/ Trl 12,008, T .
‘322 rr 12;017;‘.. : EEE R

24/ Tr. 12,017

25/ Tr. 12,016.




relationship?" Answer: "I think it would inhibit it, yes."
‘Question: "Can you elaborate on that a little bit further"?
Answer: "Yas. In my experience of working with people-as’
they sit in the arrangement conference room they are not very
subject to reading anything that is ‘given -to them.  -Many- times
it is a real challenge to keep their thoughts directed to the 1
de0131ons they should be mak1ng._26/ ' _ i T

W

MIf T suddenly substituted for ny. presence and my Verba11e~
'zation with them what I knew about the law,.or that.they might:
be asking for things that were not according to the law, a page
or two of a written summary of the law, I think that this would i
mitigate against the kind of relationship I was:.developing with - _]lg
that group of persons."™ Question: "In general, -would it be. a -
fair capsulization of your view that oral discussion with the
family about the funeral is essential, andithat our- disclosure:
requirements destroy it?" Answer: "It is falrly accurate.""
Question: "If that does not depict what your view is; I would
like you to .correct the record." Answer: "It is fairly ‘
‘accurate". Question: " We have had some funeral dlrectors who
have testified, and I think that you were in the room when somé
have shown, as part of their written testimony, the wvarious:
written materials that they use when they discuss with families
the price alternatives available in the funeral home. -Would: .
you say that this could destroy’ thelr trust relationship?"
Answer: "No." 27/ , .

oo At thls point, Dr. Slater seemed to. reach the outer
© bounds of logic. On the one hand, the documentatlon presently .
- supplied by . funeral directors is. e1ther in response to .state
law or their own policies within their institutions. Documents.
such as a memorandum of service or a contract would not inter-
fere with the relationship or the thérapy in progress. On the
other hand, :if the documentation were required by the federal’
government, :no matter how skillfully presented, it would inter-
fere with the trust relationship and would -have a counter-'
therapeutlc ‘affect.

I can only: speculate ‘as to the reason for this partlcular
rationale put forward in opposition to the proposed rule. Since
I cannot find the rationale, I can only conclude that it is made
of whole cloth and has no relationship to reality. It was.
apparently developed for use in this proceeding.

«1_'-

26/ ThlS observatlon of Dr.- Slater s 1s relevant to Issue
No. 23, the effects of bereavement. In this instance the bereaved,
not a distant relative or family friend, is making the arrange-
ments under. some difficulties. Industry positions on this
point were inconsistent. ' '

27/ Tr. 9507-08.

130 | | - .




The funeral dlrectors malntalned that - thelr’role in: the

:_'_.sources, 29/ these statlstlcs were in many ways question
A principal source 'of them is ‘an’ aéademic, but one with 'a
"j.hl_story-‘of ___'_'nvolvement in the funeral 1ndustry who is

d-- to cohsumer educatlon 31/ The funeral 1ndustry

d:.rector‘,A Tr.__

:"1/ Dr. Va_ erlyn R. Plne.
, 31/ See, . .g., testmony of Armold Hornberg, funeral d:.rector and’
pres:.dent, Fxmeral Directors Service Association of Greater Chicago, Tr.

4770-71 and testmony of Robert W. Ninker, executive dlrector, Illmo:.s
'-Funeral Directors Assoc:.at:.on. Tr. 2690-94 :
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wlf&publlc nmy thoughts in this regard.

presented a number of academics:in order to bolster its
position in‘regard to many' of the dlsputed issues as well as*
other matters with which this proceedlng is- concerned
Principal "among‘these was- Dr.,Roger D Blackwell“and the‘
concern with which he worked, Management Hori: I
' findings" as to Dr. Blackwell and:Management Horizons; 1
»presentatlon under: Appendlx 1), While I have not. :found-othej
academics- . to: have engaged in ‘conduct ‘similar to Dri’
I do note that a- number of ‘these have been assoc ated w
- ‘funeral -industry on a compensated basis for-a“ substantla»uper
of time.’ Though this fact was disclosed by them,  this does
raise the’ questlon of the- object1V1ty of such w1tnesses \
admltted any bias', : . .

. These experts have been pald substant1al amounts of money
' to. appear at’ 1ndustry semlnars ‘and- ‘have for ‘some inle- ‘en
in° this ‘activity. ' I «¢an’ only assume that théy ‘exg
in the future and their testimony is colored by thls-eXpectatlon.
To the extent that industry representatives see the need for
original research’, credibility would be enhanced were it
performed by partles whose objectlvlty cannot be questlon'd*'w*

C. ConcluSLOns

. 1. I have abstalned generally from recommendlng spec1f1c :
sections of the proposed rule. . In some cases, my- findings® .
_clearly .indicate. a need for some changes in this. form f the
*‘rule -and perhaps in the format of’ the disclosure. In~genera1, :

I believe that a trade- regulatlon rule is supported by ‘this: o~
.record and by these flndlngs

One observatlon I have to a final rule whlch has concernedi
‘me throughout this’ proceedrng continues to affect. dn ﬁreco :
mendations which T° ‘might make; that is, my Concern ‘£ @ - T
enforceablllty and the enforcement mechanlsms to be applled” o:_'
any'flnal rule. ;‘ ‘ D e TR B

There are as noted in thlS record about 22, 500 funeral
“establishments in the United States. . 32/ ‘While’ the number may
- change because of economic forces as well as the poss1b1e o
effect of ‘a fihal rule, there are and will coritinue to be a
large number of reélatively ‘small firms. The - degree to which-
~.the Commission is w1lllng to allocate resources ‘to the. enforce—
~ment of this rule is not the concern of this proceeding, but
it W1ll bea concern of_ the Comm1531on in making a“decision. °
Thus, I feel: justified in sharing with the’C“mmlssf n-a e

: 32/ ertten subm1s31on of “FUneral Inoustry x=‘a.ct Sheet" Recond
"A-33' p.l. e v 3 v:“. L

]
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In the finding under Issue No. 27, I expressed my view
of the quality of state regulatlon.A At no point did I feel -~ .
confident that’ the states in general through their regulatory
entities were concerned with consumer problems ‘as they relate
" to the funeral industry. 1In one or two states at any glven o
time,. there is ‘active consumer protectlon, but thls tends to .
be; short run and inconsistent.

Throughout this proceeding I asked w1tnesses, both
consumer and industry, how they would feel about a program of
state exemptlons if a state would pass laws or regulatlons _
‘substantlally .similar to a trade regulatlon_rule promulgated
by the Commission. This is a plan used in the enforcement of.
the Truth-in-Lending Act 33/ and one which has .been relatlvely
effectlve.f I dlscern no support . -for such. a plan.

A number of 1ndustry representatlves in a petltlon and in .
testlmony suggested guides rather than rules. 34/ Partlcular
emphasis was placed on guides by the National Selected
Morticians and a number of industry groups partlclpated in the
hearing held by’ the Commission on March 12, 1976, in which the
industxy . proposed that the Commission issue guidelines which "~
the states could then adopt. The Commission denied this
petition. and I believe it is appropriate to recon51der that
_suggestlon in the llght of these flndlngs..

. - I asked a number of 1ndustry witnesses how they would feel
about federal guidelines, with a waiting period to give states
time to. bring their laws into substantial conformity with' the,jf
guidelines. | This is the position of National Selected Morticians,
although there are s1gn1f1cant parts of the proposed rule with
which ‘NSM takes 1ssue. ‘It is also supported by other lndustry )
representatlves. ' ' '

My;flndlngs as to state regulatlon and the - earller rejectlon .
»of guldellnes by the Commission and the rejection of state .
exemptlons By a number of industry representatives all to the:
contrary notwithstanding, I still believe that the states have
a substantlal role to play in the enforcement of fair standards
of conduct in this area. My principal reason for this is the
ex1stence of a regulatory infra- structure whlch would lend

33/ In addltlon, the FTC has’ liaison agreements w1th
several states providing for cooperative enforcement.

, 34/ See, e.g., "Petition to the Commlss1oners of th’
Federal Tradé Commission by National Selected Morticiaps_to
Reconsider and Convért Trade Regulation Rule Proceeding to an . ..
Industry Guides Proceeding," Dec. 19, 1975, .Record 215-46-1=1-1,
.testimony . of David C. Murchison, counsel to NSM, Tr. 12389- 90,=5
and Informal Hearing before the Federal Trade Commission on
"Whether the Commission should adopt an Industry Guide for the.
Funeral Industry," March 12, 1976, Record 215-46-1-1-1. ‘
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itself to -.a greater degree of compliance in a shorter time
than the Federal Trade Commission could hope to obtain. This:
rule would not preempt much state activity in the reqgulation

of the funeral - industry. Concerns for sanitation and health
are the province of the state and would continue to be. even if -
this rule is finally promulgated. Since states are.already
1nspect1ng funeral homes and a complaint resolutlon mechanlsm ,
“already exists in all states, it would seem. folly not to attempt
in some way to utlllZe thlS resource.. . . : AR

ThlS would requlre changes in state pollcy, law, and
regulation. ‘The policy would have to change in.that it should
become consumer oriented rather than having a board promote
1ndustry interests to the exclusion of consumer interests as
is presently the case. Laws would have to be changed where
statutes have creatéed boards and imposed duties’ inconsistent
with the rule. Partlcular emphasis should be pla ed ‘on -an:-
effort to have ¢onsumer or other independent representatlon,
preferably a majorlty, on regulatory boards. ' The contlnued
domination of these boards by ‘industry representatlves is the
largest 51ngle deterrent to effective state consumey: protectlon.
'And lastly the state regulatlons would have to be- changed 80"
that they became substantially in agreement with® any flnally
' promulgated trade regulatlon rule or gulde.

: Based on my acqualntance with- funeral dlrectors and
_industry representatives throughout ‘this proceedlng, I am’

" convinced that basically these ‘are people of good'W1ll ‘who

" are deeply concerned about the welfare of their customers.

Their . views of that’ welfare . is, however, different from that =
"of the consumer representatlves who participated in“this- pro-“”'
ceeding. That industry view is not monolithic; there is a-
‘large hody of thought within the funeral industry which would
not find repugnant a somewhat modified gulde. These " reoresen-',r
tatives :are prepared to support progressive regulation and ‘would,

I believe, take the lead in modifying state law 1f the Comm1551on‘

gave some encouragement to this effort.

) That encouragement could take the form of 1mmed1ate )
promulgation of guides generally based on the proposed rule

and modified consistent with these findings. This action would
be taken in addition to, not in lieu of, the nromulgatlon of
the final rule. It would serve as a challenge for the states
to take action: 1mmed1ately. The Commission could then contem—
plate its subsequent course not in haste. If it decides to
promulgate a final rule, the ensuing period—while the matter

A ~:is on appealcouhi be productive of substantial changes on. “the

state level, - minimizing the Commission's ultimate compliance

“obligation. It could be done at little cost with great potent1a1~‘

benefits. This suggestion. is predicated on the assumption’ that
the promulgation of:a guide would not be construed as prejudlclal
in the event the Commission, disappointed by state response,
should decide to promulgate a f1na1 rule.
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; 2., In thlS report I have made a number of flndlngs but

I feel it is incumbent upon me to point out that these are

not all of equal weight.: Prlmary ‘among . my findings are three:
the vulnerablllty of consumeérs in this- unique transaction, their
lack of knowledge of relevant considerations, and the present
execrable state of state regulation. Given these three findings
I believe it is incumbent on the Federal Trade Commission to
take correctlve actlon.l

At the second level of lmportance in my findlngs, I would
place the lack .of competltlveness in the market particularly
"as to; alternatlve means of disposition and in the sale of pre-
.and serv1ces. Whlle the Comm1551on s legal p051tlon

competltlon is unclear, I would urge that whatever approprlate
action can be.taken be’ ‘done at the earliest possible time. If
th1§ market were free to operate competitively, if alternative
‘.. means..of d1spos;tlon could be offered without harassment from
:d;rectors ‘or their’ puppets, the regulatory boards, then

‘possible that the competltlve economy, ‘coupled with the
freedom to advertlse services and prices, would serve to ,‘
correct ‘some of the problems that presently exist.

Those problems are found in the third level of my findings

- which are the wvarious deceptions, exploltatlve practices, and
mlsrepresentatlons. These were the hardest questions to resolve
because most of' the ‘evidence was anecdotal rather than statis-
tical.’ Nevertheless, I believe that substantial misrepresen-
‘tations do occur and that consumers are dlsadvantaged economically -
and in some cases. emotlonally by these practices. Partlcularly
significant here also is the virtual absence of consumer .
knowledge about funeral laws, regulatlons, practlces, alternatlves,
prices, and pricing p011c1es. :

Recommendation:

~ Because of this hierarchy of findings, I recommend that
the Commission consider the following courses of action:

1. promulgate a final Trade Regulation Rule which
is, I belleve, supported by this record with
specific provisions modified to take account of
my findings, the staff's report and recommendations,
"and the Commxssxon S own examlnatlon of- the réE*rd

135




July 28, 1977

”promulgate a fxnal Gu1de, in addltlon to the
‘Rule, in ordér: to encourage 1mmed1ate corrective

measures by state regulatory. entities; immediate

. .action by states -- although partlal could be
“helpful 'to.consumers.: This-Guide should be a

sllghtly modified: form of - the proposed Rule and
could precede ultlmate resolutlon of the’ Rule
questlon.3 : . S

.f“of d15p051tlon. ThlS action could:include 1nter-:"] o
Aventlon 1n certaln state proceedlngs.ﬁ' ’ L

Jack E“ Kahn
Pre51d1ng Offlcer
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' APPENDIX I

~° UNITED STATES OF AMERICA " :
BEFORE FEDERAL TRADE COMMISSION

In re R
A T DOCKET NO.
FUNERAL INDUSTRY PRACTICES R611001
PROPOSED TRADE REGULATION RULE | s

et s Nt s S ot p?

.. PRESIDING OFFICER'S RESPONSE TO MOTIONS < - '
~ AND CREDIBILITY FINDING CONCERNING DR.. ROGER D, @7/
- "7 BLACKWELL AND PRESENTATION BY .~ =
~ MANAGEMENT HORIZONS, INC.

Several of the interested parties in this proceeding
filed motions concerning alleged distortions in the testimony
and examination of Dr. Roger D. Blackwell during the August

.2, 1976 hearings on the proposed funeral rule. Dr. Blackwell:
‘testified as project director and chief consultant for a -
presentation by the consulting firm of Management Horizons,
Inc., on behalf of National Funeral Directors Association.

I have carefully reviewed the various motidns'filed'l/”
and the response submitted by NFDA 2/ and Dr. Blackwell

1/ Motion for Finding filed by David A. Swankin,
Continental Association of Funeral and Memorial Societies,
September 1, 1976, Record I-A-109; Response to the Motion of
" Continental Association of Funeral and Memorial Societies
Concerning the Testimony of Dr. Roger D. Blackwell -and Motioen
to Reopen the Hearings filed by Bruce J. Terris and Lonnie C. -
Von Renner, Consumer Affairs Committee, Americans for Democratic
Action and National Council of Senior Citizens, September 22,
1976, Record I-A-107; Motion to Strike or Limit the Testimony
of Dr. Roger D. Blackwell, filed by Federal Trade Commission
staff, September 27, 1976, Record I-A-106. '

-2/ Letter of September 10, 1976, Record I-A-109; Motion

to Strike Motions filed October 6, 1976, Record I-A-108;
Responses.to Motions filed November 12, 1976, Record I-A-129.
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hlmself 3/ I have also reviewed the relevant portlons of the
transcript, the written statements pre-filed and my own
observations of the testimony and examlnatlon, before reachlng
a decision on all. of the motlons-before me. )

. I have decided not to reopen the hearings for any further
.questlonlng of Dr. Blackwell. Based on all that has gone before,
I am convinced that further questioning of Dr. Blackwell would
not be productive and would not justify the further dlsruptlon
and delay of the proceedlng that would be involved.

I am likewise conv1nced that further wrltten responses _
or submissions by Dr. Blackwell would also be unproductive and
an adequate remedy exists to the problems raised by the various
motions filed. A :

Also the motion to have Dr. Blackwell's presentatlon
stricken from the record is denied. Though I believe that. 1f

_good cause was ever shown for striking.a witness' testimony,
_such grounds exist in this instance, I have- refrained throughout
this proceeding from using my authority to strike mater1al
physically from the record and I prefer to use correctlve
measures other than eradlcatlon. :

Under the Magnuson-Moss Act and the Commission's rules;hf
- of practice, I as the Presiding Officer have the duty of .
‘conducting the hearings which seek a "full and true" dlsclosure
of the facts relevant to any Commission decision on the. proposed.
rules. Under §1.13(f) of the Commission's Rules I am charged
with making flndlngs on the designated issues, and other
flndlngs and concluSLOns as approprlate.

I am us1ng this authority to enter into the record this
finding with respect to the credibility of Dr. Blackwell and
his presentation on behalf of Management Horlzons, Inc., and

3/ Letter to Presiding Officer, October 22, 1976, from
Roger D. Blackwell, Record I-A-115 and response of Roger D.
Blackwell to FTC Funeral Staff Motion and to similar motion
by Mr. Von Renner, undated and unsigned, filed by NFDA,
November 12, 1976, Record I-A-129.
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.NFDA 4/ I believe that thlS action is the most efflca01ou5‘ .
‘way of taking account of the 1nformat10n submitted and :
accommodatlng the interests of the parties while at the same.
time preventing distortion to.the record as it exists and .
possible future misuses of Dr. Blackwell's presentation and
the objectlons to it that have been ralsed.

Specific Finding on Credibility

"Based upon his behavior on the witness stand and the
content of-his written subm1581ons and responses to the -
motions filed I am constrained to find that Dr. ‘Blackwell's
presentation is so lacking in credibility that. it is of
.hlghly dubiocus usefulnéss to the fact—flndlng process.

Dr.lBlackwell s testimony and written submissions contaln
a variety of .one-sided and distorted presentations of facts,
data and opinions. 5/ Unlike some other expert w1tnesses B

4/ Slnce the Comm1331oners are not present durlng the
testlmony of witnesses I have the responsibility of observ1ng
and taking account of demeanor and related. c1rcumstances whlch
bear on the credlblllty of the testimony that appears on the’.

'prlnted pages of transcript. In administrative proceedings. Just
as in federal courts, the trier of facts has the right and the-
duty: to weigh demeanor and other credlblllty factors when
deciding on the weight which should be‘given to particular -
testimony. See,.e.g., Indiana Metal Products v. NLRB, 422

- F.2d 46 (7th Cir. 1971), Norfolk & Western Ry:. Co. v. U.S.,

27 Ad. L.2d4 70 (E.D.”Mo. 1970); Cinderella Career & Flnlgﬁlng -
Schools,,Inc. v.‘FTC, 425 F 24 583 (D C. C1r. l970)..n .

_ 5/ One can search in vain through the statements and
.testlmony of Pr. Blackwell or his Management Horizon colleagues,~
Messrs. Kollatt and Beever, for a single positive statement about
the proposed rule or the need.for reform of partlcular funeral
practices.. The substance and tone of Mr. Beever's ‘presentation
which was approved and embraced by Dr. Blackwell’ (Tr. 11,423; =
13,586) is also revealing. Another éxample of the mlsleadlng
nature of much’ of Dr. BlackWell's presentatlon concerred . the
National: Family Oplnlon survey. Dr. Blackwell went to great o
lengths ‘to hlghllght the emgﬂﬁnge and:, reputatlon of the £irm
(see Tr.,13 472).  'Yet, when NFO'"s representatlve, Staﬂford
' Odesky, ‘was ¢éross- examlned it was révealed that Dr. Blackwell
wrote all of the questions and designed the analysis. Desplte,
its expertise in survey works, NFO was only used by Dr.’ Blackwell
to do the layout, reproduction, distribution and- tallylng of the
: questlonnalre and- results. (See Tr. 13 474- 505) : ;
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who testified during the hearings, Dr. Blackwell refused to
acknowledge any possible biases, 6/ uncertalntles 7/<or
contrary facts or research. 8/ Instead, he went to great
lengths to make his assertlons appear welghty by portraylng

6/ One illustrative example was Dr. Blackwell's response
to questions about his prior involvement with and income from
the funeral industry. When asked about fees received from NFDA
he mentioned a single honorarium. Further problng was requlred
to reveal that fees for Dr. Blackwell's services are paid to
Management Horlzons, Inc.  (which I would surmise, takes them
into account when figuring Dr. Blackwell's retainer).  Dr. ..
Blackwell was likewise less than forthright: in d1501051ng ‘how..
much work he has done for the Casket Manufacturers Assoc1&tlon
and individual manufacturers.

Intellectual candor demanded a more open dlsclosure of hlS
funeral industry assoc1at10n +than Dr. Blackwell was w1111ng to
volunteer. - v

I must emphasize that I am not referrlng to Dr. Blackwell's
industry ties per se as a reason for finding his testimony in-
credible (though such ties have obvious relevance to credlblllty)

but to his lack of candor on the subject. Other expert witnesses
" frankly admitted their prior associations and many’ openly
acknowledged their possible blas1ng 1nfluence. ‘

"1/ Dr. Blackwell failed to label clearly those: elements
in his own testimony that were speculatlve rather than observed,
or based on empirical data. His testlmony included: the finding
that itemization.could result in a $194 increase in the charges
to the consumer per funeral. .- Dr. Blackwell's calculations: were:
based on a declination rate of. 20%. Upon questioning by\the,'
staff it became clear that the flgure of a 20% declination rate
was speculative' and not based on any type of research. However,
Dr. Blackwell failed to note the hypothetlcal nature of this
figure and the fact that his' calculation of $194 per funeral
‘increase because of itemization was equally hypothetlcal and’
uncertaln.

8/ Dr. Blackwell falled to call attention to even those
portions of his own research which might be subject to interpre-
tations. contrary to his opposition to the rule. The Casket
Manufacturers Association survey which Dr. Blackwell conducted
and included in his pre-hearlng subm1531on contained findings..
on consumer preference for various pricing g§§hods. One can
‘'only conclude that Dr.. Blackwell s failure To focus on this _
aspect of his research is ‘attributable to. the fact that the . |
research found a s1gn1f1cant consumer preference for itemization
which Dr. Blackwell opposes. Slmllarly, Dr. Blackwell did not
deal, except when forced to by being questioned, with thOSe_
portions of his doctoral dissertation which were at. odds ‘with

his prepared testimony desplte the fact that his earlier research

was highly germane to the issues under examination.
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them as the-result of an expert, objective, comprehen31ve -

scholarly, study, 9/ a- portrayal belied by the substance (or
lack thereof) of what he and Management Horizons submltted

- Dr.. Blackwell's (and the entire Management Horizons"')
-presentatlon was laced with a variety of assertions without
‘supporting documentation and without any other 1nformat10n
‘that would allow othérs to check the validity of the !
assertions.. Moreover, when one examines the underlylng
material cited in the few 1nstances where Dr.- Blackwell
provided specific references, one typlcally finds the cited
material to. be of. tangential relevance. and dublous support
- for the proposition c1ted. .

9/ -See Tr. 13,556, 13-560-63, 13,583, 13,584, 13,588.

, ‘The absence.of hard. data, referenced and factual analysis
-in the Management:  Horizons presentations speaks eloquently of
the: scholarllness,,quallty and comprehensiveness of the
research.. The lack.of comprehensiveness of the research was
further revealed by what was admittedly not studied. Cross-
".examination disclosed that Dr. Blackwell had not studied the
existence of the abuses alleged to exist (Tr. 13,635-38) though
he was able to state the rule was unnecessary. He did not
"study -the present level of prlce competition (or the effects
disclosures might have on it) in the industry (Tr. 13,588-89),

or the level of consumer ignorance about legal requlrements,' :

-prlces and avallable alternatives. -

Dr. Blackwell attempted. to. demonstrate the mortuary proflt

margins . are 1ow and that itemization would 1ncrease prices,

. not with hard data from interviews, surveys, or actual funeral .
home records, but with his own estimated expenses for what he

describes as a typical firm. He did not even reveal how the

“typical. f;gureskwere derived. '

In short, neither the materials submitted by Dr. Blackwell
and his Management Horizons team nor.the answers to questlons
about the research gave any evidence that there had been a’
"comprehen51ve“ "objectlve" study. :

141

#




~ . On the witness stand, Dr. Blackwell was more unresponsive .
than any other ‘witness in the proceeding. 10/ He was frequently
evasive and dllatory and persistently: failed to supply the
specifics lacking in his affirmative presentation, when asked
to do so. He would not concede facts or information which
undermined his expressed opposition to the proposed rule.. ll/

When asked for spec1flc facts or referéences hé would: not
admit that he had none nor offer to supply them subsequently
for the record as scores of other previous witnesses, hon-
experts and experts alike, have done. Instead, he often
attempted to muddle ‘the record by adding to the end of hlS

10/ The unresponsiveness of Dr. Blackwell to the three
non-NFDA counsel who attempted to cross—examine him is amply
documented in the motions of the FTC staff, Natlonal Council
of Senior Citizens and Continental Association of Funeral and
Memorial Societies. (See, e.g., references cited in FTC.
Staff Motion, note 30, and Continental Association: of Funeral
and Memorial Soc1et1es, note 2.) I felt compelled to tell-
Dr. Blackwell that he was belng unrespon51ve on ‘at 1east 40
occasions. .

I also tried several other ways to secure more
responsive answers -- rephrasing questlons, changlng tOplCS,
calling recesses and changing questioners. None of these
actions was successful and I finally termlnated the
unproductive questlonlng

11/ For example, Dr. Blackwell was asked about 1nter-
state shipment of caskets and about casket manufacturers .
promotional materials displayed in funeral ‘home casket dlsplay
rooms (Tr. 13,621-622 and 13,630), and he claimed not to know.
about these subjects., This professed ignorance undermines’
either Dr. Blackwell's claimed expertise or his veracity.
Considering Dr. Blackwell's years of research in the funeral
industry and the common knowledge about intérstate casket
shipments and the presence of casket ‘manufacturers"' promotlonal
materials in thousands of funeral homes across the- country, it
would appear that it is Dr. Blackwell's veracity that is
suspect. : _ AR
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non—respons1ve answers vague references to "consumer research~-
data" or his expertise, without any more spe01flc 01tat10ns.
-In a few instances when ‘questioners. persisted in their requests
to him for the specific evidentiary support relied upon, Dr.
Blackwell ultlmately admltted that there was no actual
evidence. 12/ : .

Slnce Dr. Blackwell hag attended several sessions of the
‘hearings and had previously testified in other court and agency
’proceedlngs, by his own admission, he should have been prepared
to answer questions responsively. His failure to answer
- responsively- was not simply lack" of verbal facility, for I
have observed that with dozens of previous witnesses. What
I witnessed w1th Dr. Blackwell was something else entirely.

" Taken together, Dr. Blackwell's testlmony, answers to(
questions and written subm1851ons evidence a lack of
1nte11ectual honesty.

: _,"R_E‘SPONSESZBY DR. BLACKWELL AND NFDA

: A few words need to be said regarding the responses to
the motlons flled by Dr. Blackwell and NFDA.

Both Dr. Blackwell hlmself and counsel for NFDA seek to
explain’ ‘the" unrespons1veness of Dr. Blackwell that is apparent
from the transcript by-alleging that Dr. Blackwell was the
victim of a planned program of intimidation and harassment that
were the result of conspiracy involving the FTC staff, 13/ :
the. counsel for the consumer groups and for PIAA 14/ and even
myself (though as an "unw1tt1ng" parthlpant)

' 12/ See, e. g., Tr. 13 635 4]1;. 13 660 64"13 700 023
13,771= 73 13, 776 78; 13, 797 99. :

13/ The responses of both Dr. Blackwell and NFDA contaln
a number of statements impugning the motives, integrity, and
professionalism of. FTC staff members. ‘These ad hominem attacks
. are 1nappropr1ate.' D :

14/ ALY referred to in NFDA s response ‘as . "the attorneys
who were worklng ln consort [510] w1th the staff " R

Om——




I find these allegations unfounded. To one who was not R
present, these allegations so strongly voiced might-seem a-
plausible explanation for behav10r that is otherwise hard to

‘understand

. Since I was present and pre31d1ng during the entlre"
examination of Dr. Blackwell 15/ I know, however, that his
behavior was not due to harassment and intimidation but to
‘his own motives or shortcomings.

Before Dr. Blackwell gave testimony I had llstened to
testimony from some 300 witnesses including dozens of experts
under a variety of conditions. From that experience I know
that the questions asked of Dr. Blackwell could have been
answered and answered much more forthrlghtly than he did ‘ 2
answer. '

The probatlve value and relevance of much of Dr. ,
Blackwell's affirmative presentation (and the presentatlons
of his Management Horizons colleagues as well) compare
unfavorably with those of other experts. The contrast is
even more pronounced in his responses to questions. Moreover, ;
having heard so much testimony before Dr. Blackwell's, I am . -
quite convinced that Dr. Blackwell's lack of spe01flclty and :
unresponsiveness were not caused by his having been’ 1nt1m1dated

- by the hearing process or his question's. 16/ '

N 4

I truly regret having to note specifically Dr. Blackwell's
conduct so expllcltly. I believe I must, however, because
his response 'and NFDA's evidenced a w1111ngness to distort the
record and what actually transpired 1n connection w1th his -
testimony to those not present.

Management Horizons Presentation ‘ . o

Dr. Blackwell testified not only for hlmself but -as the
"lynchpin" of the overall presentation by Management Horizons,
Inc. He was the "team leader" and the chief substantive expert
and the principal architect of the research and presentation.

15/ I note without comment that since I was present and
observed the examination, it would appear that these allegations
in the responses (which are recited more as facts than as

"argument) are addressed less to me than to those who may review
the record who were not present. —

16/ I have no way of knowing whether Dr. Blackewll really =
had been preparing "night and day" as he alleged (Response, 12). '
I note, however, that he did not appear fatigued when he gave
his affirmative presentation, which was little more spe01f1c or
documented than hls later replies to questions.
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When the other members of the Management Horizons team
:estified (Messrs. Kollat, Beever, Hunt and Odesky), they con-.
:inually referred to Dr.. Blackwell as the rep051tory of the
iubstantive expertise behind the survey. . These other witnesses
leferred to Dr. Blackwell not only as the substantive expert but
1s the research designer and the pr1nc1pal person. in a position
:0 answer questlons about Management Horizons' research. and
'1nd1ngs. “In fact, when Mr. Kollat testified he was not preparedi
:0° answer substantlve questions about the economic condltlons and
itructure of the industry -(supposedly what his presentatlon was.
tbout) and. the first half of his statement had to be treated as
)r. Blackwell's: with questions on it reserved for him. Such
fuestions never were answered because of Dr. Blackwell's behavior

-»n the stand. ' Thus, I must note that Dr. Blackwell's lack of
‘redlblllty is not simply hisg own but Management Horlzons' as well.

The problem is summarlzed as follows:

1) The Management Horizons' and Dr. Blackwell's
vrltten presentatlons were 1nsuff1c1ently documented. -

S 2) Upon cross—examlnatlon the group in general ‘and
Blackwell in particular were unrespon51ve.

- Lo 3) Many questlons were left unasked because of
). Blackwell s recalc1trance.v

The consequence of this is that this 1mportant presentation
vas..not subjected to the examination process contemplated by the
4agnuson-MOSS‘Act -and the Commission's Rules of Practice.  Its
ralue to thls proceedlng is thereby" markedly dlmlnlshed.

lonclusion

In resolution of the various motions filed and to avoid
>otential confusion or distortion, I am taking the following :
actlons. I am plac1ng this finding together with the motions and
responses concerning, Dr. Blackwell's testimony, on the public
- record (Sec. I). I am also affixing the attached notations to the

‘transcrlpt of testlmony of Dr. Blackwell and Messrs. Kollat Beever,
funt and Odesky:

It should be noted. that I am entering this finding regarding
the credibility of Dr. Blackwell and the Management Horizons' pre-
sentation as part of my responsibility to weigh the evidence and
nake flndlngs of fact on the designated issues. The finding does |
10t mean that I have completely ignored the testimony and submissions.
Rather, I have taken note of these credibility problems in my evalu-
ation of dll the record evidence in my flndlngs on the des&gnated
issues. -

cered / X /977
‘i/ 2

Jack E. Kahn
Presiding Officer
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Athe consultlng firm, Management Horlzons, Inc., whlch

Zmore fully set out in the_motions filed by the interested

i

'NOTATION TO THE TESTIMONY OF
DR. ROGER D. BLACKWELL

- 'The testimony to Which'this notation is attached was'

offered by the Natlonal Funeral Dlrectors Association as

the pr1n01ple component of the multi-part presentatlon by .

presentation was designed, directéd and concluded by Dr. ' L ':<§
Roger D. Blackwell. ' Because of the dlfflcultles with ‘

Dr. Blackwell s own statement and examlnatlon whlch are

W

parties on the issue and my response thereto, I have éntered

a finding on Dr. Blackwell's credibility and the weight to be

given his comments. I believe that'any citations to -

N

assertions or conclusions in Dr. Blackwell's presentation in
subsequent reports, comments or briefs would be incomplete

without a cxossFreference»to that finding.




NOTATION TO THE TESTIMONY OF e
'DR. DAVID KOLLAT, MR. DAVID BEEVER, : '
“._DR.‘ KEITH HUNT AND MR, STANFORD ODESKY'

The testlmony to. whlch this notatlon 1s attached was

-offered by the Natlonal Funeral Dlrectors Assoc1at10n as

one componen'iof the multl-part presentatlon by the consultrng::
_flrm of Management Horlzons, Inc., whlch was de51gned dlrectedé‘
'and concluded ‘by: Dr Roger D. Blackwell..decause_of the
dlfflcultleﬁ w1thpDrx Blackwell‘s:own statement and examinationf
:'Whlch are- more: fully set out in the motlons filed by the.

o

-1nterested partles on the 1ssue and my response thereto, I

have entered a flndlng on Dr. Blackwell s credlblllty and
the welght to be glven hlS comments. Slnce the attached
testimony ‘was based on- and often referred to the work of

Drf Blackwell, T belleve that any c1tat10ns to assertlons or
conclu31ons contalnedkhereln 1n subsequent reports, comments,

or brlefs would be. 1ncomplete w1thout a cross-reference to

that . f1nd1ng.,_1?7
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APPENDIX II

Arrangement of Publlc Record for the Funeral Industry Practlces
Proceedlng ’

QBlnders under ‘No. 215 -~ 46 (Funeral Industry Practxces)

l.l.l

1.1.2 -
1.1.2.2

1.1.3.1

1.1.3.2

1.2
1.3.1
1.3.2
1.3.3
1.3.4
1.3.5
1.3.6
1.3.7
1.3.8
1.3.9
1.3.10
1.3.11
1.3.12

1.3.13"

1.3.14

Documents Relatlng ‘to Industry Petltlon and

Meetlng on Guide

Transmittal Memos - 9/17/75

I-a-1

I-a-99

I-B
II-A-1
I1-a-131
II-2-206

II-A-324

II-A-470

II-A-472
II-A-484

II-A-500

- II-A-573
II-A-630
II-A;667
II-A-667"

- II-A-668

IT-a-701

‘Transmittal Memos - 2/16/76

IeA498

I-A~127

II-A-130

© II-A-205

II-A-323

II-A-469

'II‘A-471

II-A-483

II—A—499‘

II-a-572.

IT-A-629

Ii-Af666'

II-A-700"

II-A-744

'-2/27/76
" 8/31/76

Notlces, Motlons,
and Staff Responses

Staff Memoranda -

Industry Comments
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1.3.15
1.3.16
i;13;17
1.4.1
1.4.2
1.4.3
1.4.4
145
1.4.6
1.4.7
1.4.8
1.4.9
1.4.10
1.4.11
1.4.12
1.4.13
1.4.14
1.4.15
1.4.16
1.4.17
1.4.18
1.4.19
1.4.20
1.4.21
1.5.1

1.5.2

1

II-A-745

II-A-771

II-A-810

II-B-1

- II-B-250

II-B-511
II-B-676
II-B-920

II-B~1300

II-B-1701 -

II~B—2040 

II-B-2466
II-B-2920

II-B-3076

II-B-3300
II-B-3466.

II-B-3841

II-B-4166

II-B~-4456

II-B~4886

II-B-5108
II-B-5340
II-B-5700
I11-B~6030

II-C-1

II-C-250

1

II-A-770

II-A-809

IT-A-860

17-B-249

II~B-510

II-B-675 -

I1-B-919
II-B-1299 -
TI-B-1700,
II-B-2028
II-B-2236
©'II-B~2919
1I-B-3075
II-B~3299 -
1I-B-3465

I;—Br3840

II-B-4165

 IIéB—4455
 II-B-4885

II-B-5107

II-B-5339

11-345699'
~1I—B~602§
II-B-6099
- IT-C-249

II-C-599

~ Consumer Comments

="
. G——

‘Academic and Other .
Non-Industry

Comments




1.5.4

1.5.5

1.5.6
1.5.7

1.5.8°
1.5.9

1.6

1.12°

1.13
1.14
1.15
1.16

-1.17

1.18
1.19
1.20

1.21

'iI—C~600
TI-C-770
'Iiéc—lboob'
- II-C-1210
 ii—c~1516

II-C-1639

I1-C-1759

III-D-1

III-A

I1I-B

III-C

III-D-
III-E .-

III-F

III-G

III-H
III-T

II1I-3

CIII-K

ITI-L

III~M

IV

V-A

VCasket—for—Crematidn'

II-C~769 -

- II~C-999
- "Ixeewlzog
- IT~C~1515
- II~C-1638
- . II-C-1758 -
- aiIIeDélb‘ bepoéed Disputed :

~Issues of Fact

QAUnauthorlzed Embalming, Plck—up

and Release of Corpse - -

quirements

“Proflt on Cash Advances

Mlsrepresentatlon of Legal Rellglous,

or ‘Public Health Requlrements

Mlsrepresentatlon of Preservatlve
Utlllty :

Casket, Merchandlse & Serv1ce
Selection .

1Dispargement'of Price Considerations

Price DiscloSunesiy"f
Mandatory Price Itemization

Private Marketlng & Advertlslng
Restralnts

State Advertising Restrictions

Mandatory PriCe_Availability Notice

Prlce Reductlons

' Addltlonal Practlces & Related
-Industries

Impact of Rule on Consumers
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;22 , . V=B ¢ Effects of Rule on Funeral
: coo T : ce Industry Members - e
.23 . 53'; "VféAA'3. ' Industry Market Structure &
L Co e Merchandising Techifiigies
.24, - VI-B . Characteristics of the Funeral
S ~Purchase

.25 j;v '; v»:: ?IéC ) FState/Other Regulations

1

.26.1 S . YI-D=1 . VI-D-3

.26.2° - . VI-D-4 -  VI-D-22

26,3 . = Vi-D-23 - VI-D~29

.26;4"W_'ejf.M<VVI-0—30,192' VI-D-64 sl

26,5 < - . VI-D-104

.27.2 - VII-1492 o
- éfétéments of New
. '¥ork Witnesses

SR
Lok

281

.2832i¢.§_ - (VStatements of New
‘ o “York Witnesses
'28?31; f??}‘ Tﬁ@iii‘l,"”' . .- =~  Statements of New
o ‘ CL C - York WitneSSes

Statements of New
York alternates
- o ) S RN c) cancellatlons

VIII-2 o - Letter to T. Clark-
: : i--On . procedures for-
limiting witnesses

VIII-2 . S - i Eorfi Letter to .

UERT : ‘ ' - .Persons Not Selected
as W;tnesses

- Statements_pf Chlcago

‘. Witnessee—

‘= Stateménts of Chlcago
Witnesses

,28,6 Y ;VIII—BAr Do e v e et =il Shatements of Chlcago
- Witnesses
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1.28.7

1.28.8

1.28.9

1;28;10

1.28.12°

©1.28.13

1.28.14

1.28.15

1.29.1

VIII~4

VIII-7

VIII-6

VIII-8

VIII-5

f_VIIi-gj

VIII-9

. VIII-9

VIII-9

VIII-9

Statements of Chlcago
alternates and
eancellatlons

- Statements of _
- Seattle Wltnesses

Statements of
Seattle alternates
and cancellatlons

T - jAtlanta Wltness
o llst '

Statements filed .
by’ Atlanta Wltnesses

- Statements of
Atlanta Wltnesses

Statement of Atlanta
- alternates” and - Lo
cancellatlons

s - Statements of Consumer
iFederatxon of Amerlca

- Statements of Lios
) Angeles Witnesses

'Statements of LOs_l
ﬁAngéleS‘cancellatiOns

- Statements of D C.‘
' W1tnesses R

- ‘Statéments of D.C.
Witnesses - o

- Statements of D.C.
Witnesses ‘

=  Statements of D.C.
" Witnesses

- Statements of D.C.
1tnésSes_
Statements of D.C..
~alternates and
cancellatlons

New York Hearlngs Transcrlpt Aprll 20 21, 22
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1.29.2

1.29.3

i . 2 9 . 4
1.29.5
12sis
1.29.7

1.29.8
1.290.9
1.29.10

S1,29.11

1.29.12

:'1.29;13_

.1.29.14

1.29/15

1.29.16

1.29.17

1029018 s

May 3

L - ‘Statements of those not selected as

‘at New -York, numbers 1-84

_a>"‘ Chicago Hearings»Transéript May,l05
'f“‘f'  Chi¢§go'HearingsjTrénscfibt;May‘13,
é‘:n,.-Chicago Hearings Tréﬁscript'May'18;
:-w  .?-Cﬁicago Hearings,TranSCripf May:él’

Statements of those not]seiected-as

at Chicago, numbers 1-34.

i:;Statements of those not selected as
. at Chicago, numbers-35-156 S

- -4S£atements_ofvthose:hot selectedlag

" at Chicago, numbers 157-330 -

-é"' - Statements of those’notvseleéted as

. at Chicago, numbers 331-524

- 'Seattle Hearings Transcript June 1,

© = . Seattle Hearihgs Transcript June 4

Statements of those not selected as
at Seattle,,numbers 1-62 ‘

”fi‘ New quk'Heariﬁgs Transcript_Apri1_23, 26,727

C - _‘  ‘New York Hearings Transéript-April 28,_29,'30;

witnesses
11, 12
14, 17
19, 20
witnesses
witnesses

witnesses.

witnesses

2, 3

‘witnesses .

- - Los Angeles'Hearings'Transctipt Junev9,'1q,

- - Los Angeles Hearings Transéript June 11, 14

- Los Angeles Hearings TransCfipt June 15, 16

Statements of those not séiected~as
at Los Angeles, numbers 9-21

= ptlanta Hearings Transcript June 30

. _ Atlanta Hearings Trénsdript July 1,
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“AflantaHéarings Transéript June 28,

- . Los Angeles Heéarings Transcript June 17, 18

witnesses

-
-39
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1.29.20

1.29.21

1.29.22°

1.29.23

1.29.24

1.29.25
1.29.26

1.29.27

1.29.28

1.29/1.1
1.29/1.2

1.29/1.3
1.29/1.4
1.29/1.5
1.29/1.6
1.29/1.7

1.29/1.8

1.29/1.9

1.29/1.10

1.29/1.11

1.29/1.12.

1 1. .1

' D. C. Hearings Transcript July 29, 30 "
" D. Cu. Hearings'Transcript Auguét“z' 3“’“

D. C. Hearings Transcrlpt August 4,576 ¢

' ChieaQO'Hearings Exhibfts”"f“”*l:— 77
Chlcago Hearings Exhlblts . .8 -.35
Seattle Hearlngs Exhlblts '; 1 - 14

LJds Angeles: Hearlngs Exhlbltﬁlyal~—il7;g

'Loé Angeles'HearinQSwExhibits‘ﬁjla - 26"

.Statements Rejected (Unnumbered) for

D. C, Hearings Exhibits

Statements of those not selected as. thnesses

at Atlanta, numbers 1-127, % - -

D. C. HearingSfTranscrlpt July 19, 20"

D. C. HeafinésrTranscrlpt July 21 22

. D. C. Hearinge'Transcript_Julyf23;‘26

D. C. Hearings Transcript July 27, 29 °

D. C. HearingS_TranSCrLPt June 30

'New. York Hearings Exhibits Hausman l—Rlchardsoniz

New York Heafinge‘Ekhibité Cushman l-Brandt 1

Statements ‘Rejected (Unnumbered) for
Insuff1c1ency of Those Requestlng
to Testlfy at Los Angeles o T

Atlanta Hearlngs Exhlblts S L-11 -

Atlanta Hearlngs Exhlblts A 12'- 251

Insufficiency of Those Requestlng

'vto Testlfy at Atlanta

D. C. HearlngS'Exhlblts e Ygle =015
D. C. HearingS'Ekhibits

D. C. Hearings Exhibits-
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1.30.4
1.30.5
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D. C. Hearings Exhibits

Rebuttal Submission
Rebuttal Submission

Rebuttal Submission

'Rebuttél Submission

Rebuttal Submission

Rebuttal Submiééion
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APPENDIX IIT

.FEDERAL TRADE COMMISSION

-WASHINGTON. D. C. 20580

- (The following has been reprinted from the ‘
~~  Federal Register of August 29, 1975 - 40 F. R. 39901}

:_ Notice -of :Proceeding, Proposed Trade
Regulation Rule, Statement of Reason
for Proposed. Rule; Invitation tq Propose
Issues of Fact for Consideration in Public

Hearings, and_'mvrltpﬁtgi“ot_i_"to Comment on - engaged In the business of selling or

Proposed Rule

Notice s hereby given that the Federal -

Trade Commission, pursuant to the Fed-
* eral Trade Commission: Act, as amended
15 US.C. 41, et seq., the provisions of
Part I, Subpart B of the Commission’s
procedures and rules of practice, 16 CFR
1.7, et seq.;and’ 553 ‘of Subchapter II,
. Chapter 5, Title 5 of the U.8. Code (Ad~
ministrative Procedure), has.initiated a
- proceeding for the promulgation of a
- Trade Regulation Rule concerning Fu-

"Accordingly; the Commission proposes
i the following Trade Regulation Rule and
i to amend subchapter D, Trade Regula~
tion Rules, Chapter 1 of 16 CFR by
adding a new Part 453 as follows:

PART 453—FUNERAL INDUSTR
o PRACTICES -

Sec.
4563.1
453.2
453.3
i 4534
t . 4535

"Pefinitions. o
Explofitative practices.
Mistepresentations.
Merchandise and service selection,
Price disclosures.

Interference with the market.
468.7 -Retentlon of documents.

AvrHorrTY: The provision of this Part 463
are issued under 38 Stat. 717, as amended
(16 UB.C. 41, et seq.).

" § 453.1 Definitions.

-For the purpose of this part, the fol-

lowing terms and definitions shall apply:

and professional societies.

_ FEDERAL TRADE COMMISSION

[16 CFR Part 453 ]
FUNERAL INDUSTRY PRACTICES
‘Trade Regulation Proceeding

(a) Funeral service industry member.
A “funeral service industry member” is
any person, partnership or corporation,
or any employee or agent thereof,

offering for sale,
funeral services and merchandise; o
preparing deceased human bodies for
burial, cremation or other final disposi-
tlon; or .of conducting or arranging
funerals. . : :

(b) Funeral services. “Funeral serv-
ices” consist of services performed inci-
dent to: (1) the care and preparation of
deceased human bodies for burial,
cremation or other final disposition; (2)
the arrangement, supervision or conduct-

- ing of the funeral ceremony and the final

disposition of the deceased including, but
not limited to; transporting the remains,
securing necessary permits, embalming,
arranging for death notices and other
funeral-related items, -

(¢) Funeral merchandise.
merchandise” consists of articles and
supplies sold or offered for sale, directly
to the public, or used by funeral direc=

“tors-incident to: (1) the care and prep~

aration of deceased humen bodies for
burial, cremation or other final disposi-
tion; (2) the arrangement, supervision or

. conducting of the funeral ceremony.

(d) Person, partnership or corpora-
tion. The term “person, partnership or
corporation” refers to any party, other
than a state, over which the Federal
Trade Commission has, jurisdiction, and

directly to the public, -

(e) Customer. A “customer’ is any per-
son, association, or other éntity who pur-

chases, attempts to purchase or seeks ¥

information regarding possiblé future -
purchase of funeral services and/or mer-
chandise; withiout intention of resale. .
() Immediate cremation. An “im-
mediate crémation” is a disposition of
human remains which includes reduction
of the remains by a heating process and
which does not involve formal viewing
or a prior funeral 'céremony with the
body present. - - )
(g) Outer interment receptacle. An
“outer interment receptacle” is any con- .
tainer or enclosure which is placed in the
grave around the casket to protect the
casket and/or to prevent the collapse of
the grave including, but not limited to,
receptacles commonly known as burial
vaults, grave boxes or grave liners. -~ -
() Casket. A “casket” is a rigid con-
tainer which is designed for the encase-
ment-and burial of human remains and

“Funeral -gwhich is usually constructed of wood or

metal,
fabric. : 0
() Suitable container. A “suitable
container” is any receptacle or enclosure -
other than a casket which is of sufficient

ornamented, and lned - with

strength to be used to hold and transport .

human remains including, but not lim-

" ited to, cardboard, pressed~wood or com-

position containers and canvas or opaque

-polyethylene pouches. - ‘
(j) Crematory. “Crematory” refers to

ter establishment. which reduces. human

may include in appropriate circum® - remains by a heating process.

stances, but is not limited to, individuals,
groups, organizations, trade associations,

(157)

(k) Defacing. “Defacing” consists of
deliberate efforts to make mercha.ndise

'~
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appear unatfractive to customers in- other person authorized by law to make
cluding, but not limited to, displaying funeral arrangements to satisfy require-
broken, soiled or defective merchandise. ments of state or local laws shall not be

)  Accounting year.
year” refers to the particular one year -~ (2) ‘To refuse to release a deceased
period, which may but need not neces- human body to a family member or other
‘sarily correspond to the calendar year, person authorized by law to arrange dis-
utilized by a funeral home in keeping position of the body, including any fu-
financial records for tax or accountmg neral director acting on dirgctions of a
family member or other authorized per-

urposes.
(m) Adult funeral -services. “Adult  son, when requested to do so, wliether or

funeral services” refers to fuheral serv- - not money is owed for services already
rendered. Provided, however, That’ this

ices which are provided, at retail prices,.
for adults, and doés not include services provision shall be subject to any valid

“Accounting considered a violation of this provision.-

§453.2

provided for infants or small children.
(n) ‘Standard funeral service package.
A “standard funeral service package” is

- defined to include at least the following:

removal .of remains to funeral horme:
preservation, restoration, and dressing of

" remains; use of funeral home facilities

and equipment for vxewmg and the fu-
neral service; arranging for obituary no-
tices, church services, burial permits, and
tra.nscrlpts of death certiﬁcates arrang-
ing and care of flowers; use of hearse; ar-
ranging for veteran, social secunty,
fraternal, labor union, and/or life in-

* surance burial benefits, arranging. for

pallbearers; other services of funeral di-
rector and stan and casket, -
. (0) Offered for sale. “Offered for sale”

or suggesting the. -availability -of mer-
chandise or services for purchase by use
of any of the following: media advertis-
ing;  promotional materials, including

- brochures, handbills -or calendars; the

display or stocking for sale of mer-
chandise; or expressions, direct or in-
direct, of a willingness to furnish services

. a.nd/or merchandise to. the public for a

retail price. .

(p) Memiorial . soctety A “memorial
society” is a non-public membership as-~
sociation which assists members in ob-
taining and making arrangements for

- funerals, cremations, or other methods of

disposition. .
Explmlat:vc pracu«:cs. -

- In connection with the sale or offering
for sale of funeral services and/or mer-
chandise to the public, i or affecting:
commerce as “commerce” is defined in
the Federal Trade Commission Aet, it is
an unfair or deceptive act or practice for
any funeral services industry member:

(a) Embalming without permission.
To furnish embalming, other services or
merchandise. without having first ob-

-tained written or oral permission’ from
- & family member or other person au-

thorized by law to make funeral arrange-
ments for the deceased. Provided, That
embalming without permission to satisfy
requirements of state or local laws shall
‘not be considered a vlola.tion of this pro~
vision.

(b) Pick-up and release of corpses, (1)
To obtain custody of a deceased human
body without having first received writ-
ten or oral authorization from a family
member or other person -authorized by
law to make funeral arrangements for
the deceased. Provided, That obtaining
custody of human remains without au-

thorization from a family member or’
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- state or local laws respecting release or
transportation of deceased bodies.

(c) Casket for cremation. Who ar--
ranges cremation services, (1) or any
crematory to require customers who ex-

press interest: in. immediate cremation
of deceased human remains to purchase
a casket or to claim'diréctly or by im-
plication that a casket is required;

(2) To fail to make available to any
customer expressing an interest in im-
mediate cremation of deceased human
remains a. suitable conta.iner, as deﬁned-
by this part.

(dy Profit on cash advances. (1) To
charge in excess of the amount ad-

" vanced, paid:or owed to third parties on

behalf of - customers for any itéms -of

_refers to making available for purchase service or merchandise described-as “cash )

advances”, “accommodations’”’ or:-words
of similar import on the contract; final
bill, or other written evidence of agree-
ment. or .obligation- furmshed -to custo-
mers.

-(2) To charge customers more than
the amount advanced, paid or owed to

third parties on behalf of customers for: .

(i) Cemetery or crematory charges.
(ii) Pallbearers,

(iii) “Public transportation charges.
(iv) Flowers.

(v) Clergy honoraria.

(vi) Musicians or singers.

(vii) Nurses.

(viii) Obituary notices.

(ix) Gratuities. )

(37 To fail to pass on to customers the
benefit of any rebates, commissions or
trade or, volume discounts received. on
any items enumerated in paragraph (d)-
(2) of this section. If the net cost to
the funeral director for an item cannot
be ascertained at the time of a-particular
sale, determination of the charges to the
customer (the net charges paid by the
funeral director) may be based on the
adjustments, discounts, or rebate figures
for the preceding-accounting year.

(4) To misrepresent to a customer in
any respect the amount advanced, paid
or owed to third parties on behalf of the
customer for sérvices or merchandise to
be furnished to such customer. -

§ 453.3 Misrepresentations.
In connection with the sale or offer-
ing for sale -of funeral services and/or.
merchandise to the public, in or affecting
commerce as “commerce” is defined in
the Federal Trade Commission Act, 1t is
an unfair or decebtive act or practice for
any funeral service industry member:

AUGUST 29, 1975

(a) Mzsrepresentatzon of law, pub :
health necessity, and religious custor.
(1) ‘To make any statements or clait
written or oral, which expresily or i -
plicitly contxadlct mitigate or detr -
from the printed disclosures 'which
required by . paragraph (a)(2) of
section or which are false, misleadmg :
unsubstantiated, regarding (i) -the 12
necessity for embalming, a casket, or
outer interment receptacle; (i) puw
health. . hazards' associated with ‘“%a
failure to utilize embalihing, 2 casket, or

an outer interment receptacle; or C 2]

veligious requirements or customs. -

(2) To fail 4o furnish, to each cus- -
tomer who inquires in person about “he - °
arrangement, purchase nnd/or prices of
funeral merchandise or services, the fol: -
lowing printed or typewritten statement
incleéarly legible type:

Nnm OF FUNERAL HOME

‘To avoid- purchase decisions based on-.~ts-
conceptions about legal or public healt: -
quirements, the following statements -
provided for your information. Please rJ
for an explanation of: any statement whi i &

receptacles (\'
vaults or .grave: llners) :are -not requir ;i -
law except in:limited; circumstances, bu .
be required by cemetery rule,

. Upon, request, your mnerel
provide a brief written or prlnted explg .
of legal - requirements, including:
health regulations, which' necessitate t -
of any services or merchandise,

(3) To:fail to furnish; upon cus * . .
request, .. -brief : written, typewritl
printed” explanation of legal  re
ments, . including public health 1
tions, which necessitate the use.c. <.
services or merchandise.

(b) Preservative value claims.
claim, directly or by implication
decomposition or decay. of & de
human body can be prevented by t
or purchase of :

(i). Embalming; or . .

(ii) A casket, unsealed. or sealed

(iii) A burial vault or other ou
terment receptacle, unsealed or. -

(2) To make. false, misleading.
substantiated claims, directly or -
plication, of watertlghtness or al

ss for caskets or vaults, whether
or unsealed;

S =(3) To misrepresent the prese

or protective utility of caslkets,

vaults or embalming.

§ 453.4 Merchandise and scruct
© tion.

In connection with t‘he sale oxr ¢
for sale of funeral services and/«
chandise to the pubhc, in or a’s:

(158)




amerce as. “commerce” 1s. defined in
: Federal Trade Commission Act, it is
unfair or deceptive act or. .Practice

oy ‘funeral service industry mem-.

a.) Display ol leas: e:wenslve caskets.

re casket selection ‘rooms, to fail to

play- therein the three least exlgenslve )

Kkets- offered: for sale-for 1
1éral servlea, in"the sdime - general
aner as -other caskets. are displayed.
wided, That if fewer than twelve: (12)
kets are displayed, only oné of the
ee least expensive ca.skets ‘must ‘be

played.-

b): Avazlabmty of other colored Gas-

§.-To fafl to :Inform customers, by

ans of a prominently displayed writ-

notlce that displayed caskets can be
ed

othm’ colors, orto talI to pro- :
3 " about each casket to enable the customer
" to locate and identify.a casket among the

' lndlrectly. orall
i purporting to of

i-to obtdin leads or prospects for the
i of other: funeral: mercha.ndlse and/
services-at higher prices; :

8) - To- discourage -the: purcha.se, by

tomers, of eny . funeral merchandise:

service which is. advertised or ofrered'
saléby:.

- Dhspa.raging the- quality, appear—-

e or:tastefulness -of: any :such -mer-
wmdise or servlce which is advert!sed
sfféred for:
1) Suggesting’ tha.t such merchandise
service 15 not readily available or can

y ‘be: obtained -after ian apprec;able,_ o

8y, when such is not the case; -
) Defdcing any: merchandxse car-
1for sale; or .

4) To- use any. péucy. sales’ pla.n, or

thod of compensation for salespersons
ich has the effect, in any manner, or
souraging salespersons-from selling,

has the effect of penalizing salesper- -

8 for selling, any: funeral merchdndise
service which is advertlsed or otrered
sale.

d) Disparagement: af concern jor
se. 'To suggest; directly or by’ impnca.-

1, {o’'eany customer in ‘any” ‘manner.

4 the customer’s ‘expressed ‘éoncern
it prices, Inexperisive services or mer-

ndise or an expressed desire to save’
ney. by the customer s lmproper, in-
wwopriate or indicative of & lack’ og_

pect or affection for the deceased
53.5 Pnce disclosures. . .

n connection’ with thie sale or oft‘ering'
sale of funeral services and/or nier-
mdise to the public, in or affecting

PROPOSED RULES .

commerce as “commerce” is defined in
the Federal Trade Commission Act, it is
an. untair or deceptive act or practice
for-any funeral service industry member;

(a) -Price information over telephone.
To fail to provide by telephone, upon
customer request; accurate information

- regarding the funeral service industry’
meémber’s retail prices of funeral prod=-
uets and.. services, including - caskets, -

vaults, basic services and cremation serv-

- ices, if offered. -
- (b) Casket. price list. (1) ‘To fail to

furnjsh to each customer, before discus-
sion about caskets offered for sale or the

. customer’s seléction of a.casket, a printed

or typewritten document whtch lists, in
ascending order of price, the prices.of all
caskets available for purchase without

requiring special ordering by the custom-~ -

er, together with sufficient information

others on display. The document shall
also bear an’ effective date for prices
listed thereon. -

. (2)- To fail to.include, on the prlnted i
or, written list required by. paragraph

(B) (1) - of . this section in. clearly legible

" type, the following heading:
) Cnsxm' PrRICE: L1sT ForR (NAME OF Fum:xu.

HomME)

- ‘Listed below, In ordér, are the prices of
- - the caskets offered by this funeral home to-
.. gether with information to help you locate

and identify partlcula.r caskets which are

1 "+ displayed. If you aré Interested in any of the
V0 caskets which. are Included on this st but
the oﬁered merchand!se ‘or gervice - .

are not: on display, please inquire.,
3) . To' represerit to s customer that

a casket on the list is niot a.vailable, when‘

such is not the case.
(¢) Display of casket prices 1) to

fafl to display prominently in. or on the’
- caskets on display the price of such cas-.

kets by card, sign or other means.

“(2). To fail to display prominently -
_Prices on any casket photographs shown
., to customers and on any caskets shown

to customers in display rooms main-
tained. by casket manufacturers or. whole~
salers.

(d). Vault disclosure and price list. (1)

" to fall to furnish to customers, at the

time they are shown or informed as to
the availability of outer interment recep-~
tacles, before such a customer has made

_ his or her selection, the tollowing printed

or typewntt;en notice:

Some cemeterles .require that an- outer
enclosure be placed around the casket in the

grave, while others do not. Where such a re-.

quirement exists, it can usually be satisfied

. by either a burial vault or a grave liner,

which-is usually less expensive than a burial
vault. Outer interment receptacles are often
sold by cemeterles as well a8 by funeral

" homes. Before sélecting any outer enclosure
‘you miny want to determine any applicable

tery requirements as well as the offer-
ings. of your cemetery and. funeral home

(2) To fail to include on the pllnted
statement required by paragraph (d) (1)
of this section, in clearly legible type, the

- price for each.outer interment receptacle
‘available from the funeral home for pur-

chase by the customer, bogether with a
brief description of each enclosure, and
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4an effective date for the prices specified.

(e)- Price list.; (1) To fall to furnish to

each customer who inquires.in personn
about the arrangement, purchase; and/
or prices of funeral goods or services,
prior to any agreement on such arrange- .
ment or selection by the customer or to
any customer who by telephione or letter
requests - written " price information, o
printed or typewritten price list, which
the customer may retain, containing the’
prices (efther the retafl charge or the
price per hour, mile or other unit of com-
putation) for at least each of the touow-
ing items:

(i) “Trancfer of remains to funeral
home, 3

i)’ Emba.lming E

- (ii}) Use of facilities for vlewing. S

" (iv) Use of facilities for funeral serv-.
ice.

(v) Casket (anotation that s separate .
casket price list will be provided before
‘any .sales -presentation for caskets s
made). L

(vi) Hearse. L '2_'

(vii) . Limousine.’ :
t;;ih) Services of funeral director a,nd
s ;

(ix) Outer interment receptacles (f.
outer interment receptacles are sold, a.
notation t+at a separate outer lnterment'
ice list will be provided be-=
resentatlon forsuch ltems :

sckage prices for any

The items covered
uoted price shall be
not -be separately
a cudtomer wishes to
= items, the price shall
7 least the amount of
savings acci Jg to the funera.l -hottie
from the declination.

(2) ‘To fail to include, on the printed
price list specified in paragraph (e) (1% -
of this section, directly above the price. -
listings, in clearly legible type, the fol-
lowing:

- (1) The name, address, and telephone
number of the funeral hoie;

(i) . An effective date for the- prlces
listed thereon;

(ii) . The statement “You are free to
select” only those items of service and
merchandise you' desire. You will be
charged for only those items you select. -
In some-instances, depending on the cir-'
cumstances of death and/or the. type of
service you select, some additional serv-
ices or metchandlse may -become neces-
sary. If you are required to pay for cer~
tain services or merchandise you have
not selected, because they are required
by other.factors, #nmexplanation shall
be provided in mﬁng by the funeral di-
rector on’ the memorandum of funeral

_ services selected which you will receive.” -

¢) Memorandum of funeral service

selected. (1) To.fail to furnish to each

customer making funeral arrangements, -
on a written mémorandum of the funeral

service selected, a list, in .at least the fol--

lowing categories, of the services and

merchandise selected by the customer

together with a price for each item;

( _159)

29, 1975

er, that the Hst m‘aydn—‘ T
meral service: package
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[6)) Emba.lming ’
(il) Other preparation of the body.
(iii) Use of facilities for viewlng.
(iv) Use of fawmties for funeral serv-
ice.’
(v) Other servxces of t‘unera.l director
and staff, .
(vi) ‘Casket, as selected.’
. (vii) Other specifically 1temlaed mer-

.- chsndise.

. (viii) Specifically 1t°mized tmnsporta-
tion ‘charges.

(ix) Specifically itemized charges for,

any special services required.
© (%) Specifically
_vances or expendltules

Prouzded however, that there ma.y “be
-singic prices quoted for each standard

" adult funeral service package whose total’

. price is below $ , i the serv-
ices.and merchandise included frr the
package price are specified, ‘and if the
listed price reflects appropriate adijust-
nients for any items declined by the cus-
torcer, as set forth in pamgraph (&) Q)
of this section.

(2) To fail to include on the wﬁtten

' memorandum, -required by paragraph
() (1) of this section, in clc.axly legible

. boldface type the following:

number of the funeral home;

(i) The dis¢losure. required by para-
graph (e) (2) (ii) of this section; -

(1il) The statement “no substitutions

of agreed-upon merchandise shall be

made, . unless agreed to in adv ‘ance, by

" both partie

-{iv) The staf.ement "I have read and

understood the above statements. I have

also received written information regard-
Ing the prices of caskets and ol;her mer~
chandise and services.”

" (v) Immediately below the statements.

required by paragraph (£) (2) dii) and
(v) of this section. the signatures of the
customer and the funeral service indus-
. try member, oran authorlzed representa-

- tive, and the date signed.

§ 453. 6 . Interferencc wnh the market,

In connection with the sale or- offerlng
for sale of funeral services-and/or mer«
- chandise to: the public; in or affecting

.’ commerce as “commerce” is defined in.
the Federal Trade Commission ‘Act, it is -

. 'an unfair or deceptive act or practice
for any funeral service industry member:

-(a)- Offering of inexpensive funerals.

Or any. person, partnership, or corpora=-

- ‘tion, directly or indirectly, to-prohibit,
~hinder or restrict, or attempt to prohibit,

_hinder, or restnct (1) The offering, or

advertising of the avaflability of, low-.

‘cost funerals, immediate. cremation .or
other forms of disposition, or arrange-
ments for funeral services in advanee of

need by any. funeral director, memorial

- society, or other person. partnershxp or
corporation; -

(2) Contracts or arrangements be-
tween memorial societies and any. funeral
director or other person, -partnership or
torporation providing services: for the
disposition of deceased human bodies. .

(b) Price advertising.. Or any other
pexaan, partnershxp or corporatlon, di~

itemized cash ad-' .

PROPOSED RUI.ES

rectly or indlrectLV. to prohibit h.lnder

" or restrict; or attempt to prohibit, hm—
der . or restrict, the di e of
price -information regardmg funeral
mechandise: or services by any funeral
direcior, memorial society, or other per-
son, partnership or corporation offering
services for the disposition of. deceased
human- bodies, whether. such disclosure
is made by mesns. of advertisements in

" print media or broadcast.mesdia, or ‘in

any other manner.

(¢c) Reliance on price ad"vrtzsing re-
stric:ions. To change, restrict, make. of
fail to make any dxsclosme of  accurate
price - information -about*:-any " funeral

merchandise or service by print media,

broadrast .m:dia,. - telephore, - leaflets,

mailings, or in any. other. way, because

of or.in couneciion wich any law, rule,
regul:tion or code of conduct of any non-
federal legislative, executive, regulatory
or hccnsing entity or any other entity or
petron . whatsoever, including .but ‘not
lzmhed to professional associations.

td) Pricc availability notice. ‘To fail
to display prominently, in:any adverns-

- ing .or promotional materials in:print or oI
broadcast media of funeral meichandise *
- or services, the followmg notice: o

(1) The name, address; and telephone" '
- For information on .our prices for funeral

-Funeral home . pnlces ‘vary - substantially.

meérchandise and =ervxces, call: (Telephone

namber) A

. §453: 7 Rclenuon of documems. )

To asstire compliance with ‘the povi-

sions of this part and prevent future use - 9

of the unfair and deceptive practices it

prohibits, all funieral homes subject. to’
the provisions of this part shall be re-

quired to retain ahd to make available
for inspection by Federal Trade Commis-
sion officials, upon request, true alid ac-
curate coples of the written disclosures
or price. lists required by ‘§ 453.3(a).(2)
and § 4535 (b)Y (1), (@) (1), and (ey (1),
and all revisions thereof for at least

“three years after ‘thé date of their last.

distribution. to customers, and a copy of

. each selection memorandum signed by a-
‘customer; as ‘Tequired by § 453.5(f) (1),

for at least three years from the date on
which .the memorandum was signed

SIATEMENT OF REASON FOR rm: Pnopossn
RULE -

It is the Commlssions purpoee in-is-
suing this statement to set forth its rea-

‘son for proposing this rule with sufficient

particuldrity to allow informed comment.
The preeise format of such statemerts
may

mined that meaningful comment by the
public will be facilitated by .presenting
(1) a brief statement describing the basic
factual and legal premises upon which
the Commission has determined to issue
the rule, and (2) a series of questions de-
signed to draw fo the public’s attention

“matters which the Commission deems.

particularly pertinent and those upon’
which comment is especially solicited. - _
The Commission emphasizes that riei-

ther this statement of factual and legal’
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- discouraglng selection of particular mer--.

; vary from rule to.rule depending’
-upon the complexity- of the issues in-
- volved. In this proceeding, we have deter- -

premises nor the questions should be in-
terpreted: as: designating disputed:issies

- of material fact. Such’designations shall-
be made by'-the: Commlssmn or its duly-
authorized presiding ofizial pursuani ts
‘the - Commissions pxoceduua and 1\_1'%_
of pr, actice B

tramacdcm has .

distinr tive characteristics which combhine

to- place ‘constiumers: in a peculiarty: vils -

nerable [505“:10 \
f th

.available. choxces andv
contrast, the funerak director
ness.of amnging dlspositxon
profit, and:he.is, :

and ‘¢hoices.

misrenressnti: ity-or: nature
of the funeral merchandise and.:services
purchased.. Such: practices. includes -ob-
talning custody of ‘and embalming': .
corpses. without'permission refusing: to
release -a -decedernit’s remams‘upon e~
quest. - ot survivin inpy
-use of a-casket immedda
services. profiting.on:cash. adi
cealing: the availablity:of less .
‘caskets -or icaskets - in-.other 'colors; anl

chandise; and- services. offered: for salz. -
In addition, the consumer's.disadvan- -
-~ tageous position has'been:used to lmpedv
personal: seléction. of - futieral. arrange-
ments by funeral sevvice f1- dustry mem-
bers who. have--disparag_.
economiic concerns;
€c) Séctlons: 453.2
proposed rule are nécessary.to halt .and
prevent future use of the foregoing prac-
tices, <whith are unfair: or deceptwe .
within the meaning:of . Secti: .
‘the Fedeml Trade . Commission Act (15
U6 Sec'ion 45, as am nded).
‘emThe" Commisslon is. proceeding upa*:
the theory that the practices prohibited
by Sections 453.2. and 453.4 of the Pro-
posed Rule are unfa.!.r if they cause sub- .-
stantial harm (i.e., their economic. and
social” utility to t.he public is: «ubstan-
tially less than their economic and social
disutility) - and they result from.the in- -
equitdble use of the superior bargaining - -
. positxon of the funer al | service mdustrs

’(601' -




member relative to that of consumer .

buyers. In so doing, the Commissiofi '
mindful that its authority to' examine

.and .prohibit unfair practices in or- af--

fecting commerce has been anlogized to
the jurisdiction of an equity court? =~

-~ The Commission has further reason to
believe that: (d) Many copsumers have '
_been injured by misrepresentatxons con~
cerning: the use, rigcessity, or preserva~

tive utility of . embalming, caskets of’
burial vaults; publi¢ health hazards.re
sulting from failure to.use. embalming,’
casket or a burial vault; or 1eliglous re-
quirements or customs;. -

" (e) The foregoing practices are decep-

the Federal Trade Commission Act (15
U.S.C. 45, as amended) Section 4533 of

the proposed rule’is necessary to prevent .

the use of stich deceptive practices and

to avoid’ purchase décisions which ‘are -

premised’ on misconceptions, .,
‘The Comimission also-has reason to.
lieve that: (f) .The availability of. pri

severely restricted. A substantial number
of funeral homes refuse to divilge price,

information by telephone of limit thé
amount of information obtainable at the -

funeral home concerhing the prices of
funeral merchandise and services;. . .

(g) A widespread failure to advertise. -
thelack..

funeral pricés has cohitributed &
of price information. Such.failire may
attnbutable not: onl_y- to individ ;

regula.tions which restrict or pmhxbxt f
neral price advertising; .-

rely:
of- the prlces and oﬁerings

funeral homes by consumers and has, de-:

© prived consumers of material informa-

* . tion which is. essential tor infored pur-

chase decisions. Unless the Commission
undertakes .to, re_ i

. &
may- continue to° receive inadequate:price

information throughout the United
States;

(¢)) Actions by funeral industry mem-
bers to inhibit. economical funeral offer-
ings, pre-need arrangements, immediate
disposition services, or memorial socle-
tles disadvantage consumers by restrict-
ing their choice of funeral arrangements
gnd may suppress competition in the in-

ustry

-(§) Section 453.5’s price disclosure re-
quirements are _necessary: to prevent

" deception ‘re;
ings; (2) to remedy the unfair withhold-
ing of information essential for informed
consumer purchase decisions; and (3) to

prevent future use of varlous unfair.

and deceptive merchandising techniques
which exploit consumers’ lack of infor-
mation;

1P.T.C. v. Sperry Hutchinson Co., 405 U.S.
- 233, 244 (1972). -

.avallable to consumers and price compe-
.tition ‘within the funeral industry. . .

PROPOSED RULES ' 39905

- Section 453.6 is necessary to cure the . become the supreme XaW of the land on
unfair nondisclosure of . funeral pricés, the matters it covers and within the con-

: Whether or' not due to private or ‘official. fines of the Commission’s jurisdiction,
restraints, and to prevent. unfair activi- - preemptmg all repuenant stabe or local‘

ties” which. restrict the funeral choices” Jaws?
GEI\ERAL LEGAL Amomv

For the purposes of this trade regula- The Commisslons legal authonty to
tion rule proceeding, the Commission. is, promulgate a Funeral Industry Practices
proceeding upon the theory that nondis-" Trade. Regulation Rule derives. princi-

Cclosilire of funeral prices 15 unfair 'if it pally:from Sections 5 and 18 of the Fed-
. creates substantial harm  (ie., its eco- .eral Trade Commission Act (15 U.S.C.
.. nomic’and social utility to the pubhc is Sections 45 and 57, as amended) , Section -
‘ substahtially less than its economic and- 5 declares unlawful the use, in or affect-

social’  disutility) . and it offends public ing commerce, of unfair or deceptive acts'

policy. hy. being basically contrary' to. or practices or unfair methods of .com-
tive within the meaning of section 5 of ~

clear.national policy, as articulated by petitior# In FTC'v. Sperry & Hutchinson

‘the federal antitrust statutes, and not - Co.' the Supreme. Court . affirmed, in .
 vital to’achieve important, State policy broad terms, the Commission’s authority

- forcerient. 6f the ri
- its purposes;

‘(h). - The lnadequate 's,vaila,billty of

funeral prices. and offer-

A'goals, In light of the foregoing, the Com-
mission -has reasén fo .bélieve that the
widespread.failure by funeral service in-.
-dustry members to disclose to consumers
_ ‘retail price information for funeral mer-

chandlse a.nd services, whether of not due

inforination for consumiers has' béen  to private or official restraints, is unfair

within the: ‘meaning. of Section 5 of the

-Federal Trade Cominission Act.

(16.U.S.C..section 45, as amended)

In a.dditxon the Commission has reason
to believe that: (k) The retention of doc-
uments’ required by § 453,7.of the pro-’
posed rule is necessary. . to facilitate en-
i and to. effectuate .

) The magnitude of the, economic and
emotional  injuries’ inflicted on large.
numbers of particularly vulnerable con-.

. SUMers, by the abuses. identified and the

freqiiency of their use by. ‘funeral direc-

‘tors. in different parts of the. United’

Statés are sufficient to warrant Issudnce
of this proposed rule by the Commission,
‘The Commission: hds reason to- -belleve
the above statements based on informa-:-:

-tion::compiled- by -Comimission staff:dur-.

ing-a. comprehensive industry-wide in-
vestigatlon K

In. the course of the mvestiga.tion the

Cominiission staff has received exténsive
documentary evidence bearing upon’the
issués and has consultéd ‘nuinerous ex-
perts, industry members and consumers..
In addition, the staff has conducted. in-
dependent surveys and investigational
hearings; evaluated consumer com-
plaints, pertinent State statutes and
judicial rulings; and examined the find-
Angs of varlous industry studies, The
Commission has not adopted any findings
or conclusions of the staff. All findings in

‘this proceeding shall be based solely on -

matter in the rulemaking record.
ErrecT OF RULE ON CONTRARY STATE LAWS

Particularly with respect to §§453.2
(¢), 453.5 and 453.6 of the proposed rule,
it is the Commission’s intent in issuing
this proposed rule to override contrary
state or local law. The rule is an inter-
pretation of the Federal Trade Commis-
sion Act (15 U.S.C. section 41, et seq.)
and constitutes a declaration of federal
law. Under the supremacy clause of the -
United States Constitution,? the rule will

27.8. Const., art. VI, § 2.

I

. MOL_An._ MO _,Lm_sirlnXX:.mGilsr;i9,:19i5 ( 161)

to proscribe not only prag¢tices which are
anticompetitive or deceptive, but- also

practices  which are. unfair® The Court.

analogxzed the Commission’s tole, in
evaluating unfairness, to that of a court
of equity.

Thus legislative and ‘Judiclal authonties
alike convince us- that. the Federal Trade

. Commission dces not arrogate excessive power °

to itself if, in measuring a practice agaiist
the’ elitsive, but. congressionally mandated

standard of fairness, it, like a court of équity .
comsiders publi¢ values beyond simply those
. -enshrined in the Jetteror encompassed m tho

spitit of the antitrust laws? |

The Commission’s authority to deﬁne

- particular practices as untaxr or. decep-

tive within the -meaning, of Section.5.of. :

the -Federal Trade Commission: Act by
‘promulgating: rules has. been- exphcxtly

‘vecognized by case’.as. well as. by -the . .

‘statutory_authority of Section . 18 of the
-Act, a5 amended.! Section .18 further af-

firms-the. Commissioti’s authority to in-

-clude; - within - rules, requir ménts . D

scribed- for che purpose of preventing In } _'
: ture- use: of unfau' or: deceptwe acts: or

ptactices

Qm:snons
‘1. How prevalent are:

dressed by the rule?.

Furnishing emba.lming or.. other serv es

without permission. ..
Obtaining rel
Reéfusiig to relessa remains when requested
to do so,
Requiring purchase ot a casket for crema-

tion, and refusing to make an inexpensive,

container available. .

Misrepresenting to . cusbomers and over-
charging customers on the a.mounts for cash
advance items.

Misrepresenting legal, public health, or re-
ligious requirements.g ..

Gm—

3 See, c.g., Perez v. Campbell, 402 U.S. 637
(1971); Free v. Bland, 369.U.S. 663  (1962);;
Double-Eagle Lubricants v. Texas, 248 . F.
Supp. 515 (ND Tex.), appeal dismissed, 384
U.S. 434 (1966); Mobil Oil Corp. v. Attorney
General, 260 N.E2d 406 (Mass. 1972).

4405 U.S. 233 (1972).

6 See-also F.T.C. v. R. Fo Keppel & Bro 291
U.S. 304 (1934).

6405 US. at 244 (footnote omitted)

TSee Nat'l Petroleum Refiners Ass'n v
F.T.C. 482 F. 2d 672 (D.C. Cir, 1973), rev’g
340 F. Supp. 1848 (D.D.C. 19872).

s Pub. L. 93-637, § 202 (Jan, 4, 1975).

5 18(a) (1) (B). :

the': feliowing: .
funeral industry- practlces’ wmch afe ad

without authoﬂzatlon )

e

o




39906

‘Misrepresenting the preservative capabili-
tles of embalming, caskets, or- duter inteér-
ment receptacles.

- Fa.iung to- display mexpenslva cmkets .

D ing & kets .in a nfan-

her which s calculated to - discourage thelr

selection by customers,

+ Pressuring customers into purchasing mgh-

priced merchandise and services, -
Dlsparagement 'of fiexpensive’ ‘merchandise;

. Sales plans of commission schemes which -
ponauze ‘salespiersons for selling inexpensive - -
funerals -while rewa.rdlng them for high- -

priced eales. :

Dlspara.gmg a; consumer 'S lnterest m prsce o

g
the telephone

Arranging the ‘easket selection room s6'as -3
to Gonfuse-éiistomers. and lead them to pur-' .

chase more-¢éxpensive caskets. ;..
Dlsplaying caskets without prices. ..
~Misleading customers about:the nccessity.

’ a.ratep ces:on

sm for ‘the Commission

¢33
3 §45 _.2(b) of the proposed
rule’ (e, emba.lm ng without permission,

obtaining- custody: of remains without . on
authorlzatlon. -refusing to release remains:.;

to‘the “deceased’s “family) protect the
publl health,: afety [ welfare or serve

any of these requirements tate or:

local ‘law be‘preempted?

tionally protecbed speechi?’ ‘n s, by what

7

‘provide price mformation over-

" proposed rule, ‘ben

for. Jburlal vaiilts-and mung to disclase the_” be speciﬂ
o . ;

unts: tor de- :

. " ization requlrements of
« () prevént such b2

um “price or formula
ontainer tequired- by' b;

déceptive by -
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means can the protect.ive purposes of
provision be attained tu

- .6, Are the
quirenents of '§ 453,

stances: ofsthe- funeml .transaction;place.
the consumer in E: more vulnembl bosi- ‘




_APPENDIX IV

FEDERAL TRADE COMMISSION

".WASHINGTON. D.C.. z'o_s_so

-"v(‘I‘he following ‘has. been. reprintod from the

o Fedoral Register of February 20 19’76 - 41 F.R. 7787)

EDERAL TRADE coul
' {16 CFR| rmm]. o
FUNERAL INDUSTRY PRACTICES =~ -
Proposod Trade, Reg

n- August ‘29; -1975; ‘the Commjaswn
'llshed in the FEDERAL REGISTER (40
*39901) an- Initial- Notice:of. & pro-.
sd trade: regulation:rule: for:the fu=
il Industéy- pursuant: to: the:Federal:
de Commlsslon Act, a8 a.mended 5;”

e \ : 8
[ anﬁ $563°08 Bubchapﬂer I Cha.p-
5, Tltle 5 of the U.S.. Code (Adminis—
dve‘Procedure)-. - .

‘oW, pursuant to the same: authorlty
i more specifically to'the authority of

12 of the Commission’s Procedures

| Rules of Practice, the undersigned

y appointed" Preslding -Offl this

eding heréby gives:

" tten data, views or drglimetits on'any.
1e of fact, law, policy or discretion
ich may have some bearing upon the
posed rule. Such comments:should be
mmitted to Jack E. Kahn, iding Of=
»r, Federal Trade Com
“ton, D.C. 20580, no later tha
19176. To .assure prompt: cons:

nments should be identified:as “Fu-
:al. Rule, Comment” and . submltted

s copies. Comments previ
tted in response to the Initial Notlce
ve-been . placed in . the puhlic record
d need not be resubmltted o

PusLIC HEARINGS? DATES mn Pu\czs .
Notice is also given that-public: hear-
{s on the proposed rule will be held at

» locations set forth below, commenc-
¢ on the dates and times specified at

. each location.

1. Public. hearings ; will commence on
April 20, 1976, at 9:30 a.m. in New Yorl:

New York New Yotk .
‘Persona desiring:to’ Dresent their vlews
ro.l]y in‘New Xork should 80: lntorm the

76'

blic. hea.rings wlll commence - ‘on
1976, at 9 130" d.ny: in Chicagq.

John O Kluczynsld Fedoral Bullding, Room
- 847 ‘A~B,. 230 SOuth Dmborn streec Chl-
ca.go, mlnols, .

prmnt their vlews

wise “[(312) sss-:xuax.‘ Feieral
dee Oommlsslon. Sufte ‘1437, "East

. ‘Btreet, Tiiinots soeos
ea.dngs wlll commenoe on
. in Seattle.

Petsons desirmg to present t.helr viaws
orally in ‘Seattlé’ should so’ inform the
Comniission’s representative listed below
notlater tha.n May 115 1076 :

rel Gic a (206)442-4656] Fed-
1 ommission, 2840 -Federal
- ‘Buflding, “915 ' Second Avenue, Sen.ttle
sWanhlngton 98174 .

. Public. hearlngs will commence. on
June 9, 1976,'at 9:30 am. in Los ‘An-
geles, California.

.Room 13209, Federal Buﬂdlng, 11000 Wil-
shire Bo d, Los Angeles, Californta

Persons desiring to present their views
orally in Los Angeles -should so inform
the- Commission’s representative . listed
below not later than May 19, 1976:

(163)

ald - olnfo:-mthe-

Kendall H. MacVey [(218) 824—75’(5}, Fedeml
Trade Conmimission, 13209 Federal Build-

ing, 11000 Wilshire Boulevard, Los An-

geles, Galifornia 80024 -

_ 5. Public hearings will commence on
June 28, 1976, at. 9:30 am. in Atlanta,
Georgla:

Room 810, 730 Peachtree Street, NE., Atlanta,

. QGeorgla-

-Persons desiring to present their views
orally in Atlanta should so inform the
Commission’s representative listed’ below
no later than June 7, 1976:

Mr. Russell Rohde [(404) 2856836, . Fed-
eral Trade Commissjon, Room 800, 730
P:aa:;ltree Street, NE., Atl&nta. Georgls

8

6. Public hearings will commence on
July 19, 1976, at 8:30 am. fn Washmg-
ton, D.C.:

"Federal Trade Commission Building; noom

332, 6th and. Pcnnsylvunm Avenue. NwW.,
Wuhlngton,DG:

Pérsons desiring to prwent their views

orally in Washington, D.C. should so in- -

form the Commission’s. representative
listed. below not, lafar than June 28, 1876:

. M. Willlam P. ‘Golden~ {(203) : 533-8578].
Protection, Room -

. Bureau of Consumer
479, Federal Trade Commission, _Wsshlng’-
ton, D.C. 20680

Additional hearing slm may be desig-
nated at a later date by the Presiding
Officer if it is demonstrated.that such
additional hearings are needed in order
to permit oral presentations by inter-
ested parties in other cities.

INSTRUCTIONS FOR WITNESSES

All prospective witnesses are-advised
that reasonable limitations upon the
length of time “hliotted to any person
may be impesed- and that these time
periods may vary from witness to wit-
niess, depending upon all the cireum-
stances, including the needs of each wit-
ness, the complexity of the. expected
testimony, the number of parties repge-
sented by each witness and the cumula-
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tive nature of expected testimony. Wit~
nesses will be expected to stay within
the time allotted for their remarks, and
the Presiding Officer may allocate addi-
tional time for questioning. To the extent

that individual views are not’ thereby -
suppressed, individual members of inter--

ested groups are encouraged to make
their views known through group repre-
sentatives. As a general rule, witnesses
are expected to confine. their remarks to

twenty minutes or less unless an excep-
tion-has.been made, and to develop-théir .

‘testimony at greater . length" ’thro
their written submissions. Each
is entitled to t%tify at only' ne
site. :

statements are required- to .file: such

§ : statements with the designated -Com-

mission’s representative listed above no
later than March 30, 1876, for those wit-
nesses appearing in New York notlater

appearing in Cmcago. no ls.ter tha May
11, 1976, £

If st all posslble, 3
nish’ten"¢opies of their statements-ﬂAny
witness nof; inbendlex(lig to. deliver 3

B . T VT ST

Prospectlve witnesses ‘who p

introduce documents or “other ‘written

.{-evidence: as. exhibits  to their.statements
s aust furnish:such:documients.or; written

-evidence,:: properly - identified: . with ~the
“witness’ “name and sequential:number
(1.e *Jackson: Exhibit-1), by: the.same

cation: at. wmch ‘the witness ‘intends. to
-dppear, unless for-good.cause shown they

~'can demonstrate why:this could riot have .

been done at that time.

' FEDERAL REGISTER, VOL 41, NO. 35—FRIDAY, FEBRUARY 20, 1976

Persons wishing - to deliver prepa.red,

,unless.the Prﬂsidmg ‘Officer express
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All prospective witnesses' may and,
indeed, are encouraged to direct their
statements towards any question of fact,
law, poliey or discretion relevant to the
proposed rule; and, in’this:regard, the
usual rules of evidence a.pplicable to liti-

.gated. proceedings will. not apply. How-

eyer, all prospective witnesses. are ad-
vided: that o the ‘extent. their statements
may: bear .upon. any of the. designated
issues'set forth helow, or ta'be Tater des-

Jgnated, they. may be subject: to.limited

cross-examination as to those issues by
ves " of - other: -

interested .

. fficer- on”be " of % ep--
resentatives or to direct rebuttal sub-
‘missions: All witnesses will be subject. to
_direct examination by the Presiding Of-

persons ‘with the same or similar in-
terests in -the proceeding. Such groups

‘will be required to select-a.single. rep-

‘resentative for the purpose of examina-
tion, including. cross-examination, and,

if unable to agree the Presiding Officer
may select a representative of each such
group..‘Any: member: of -&. group’ who.is
unable to:agree upon: group representa-
tion: after-a .good faith éffort to do so,
and who seeks:to:present substantial and

- relévant issues: which: will. not’ be: ade-

quately: presented by -the: group. repre-.’
.se_nte;tive may :be allowed: to. coriduct: or

ficer- and, subject to. his. control,. to:ex- . .

‘amination by such: interested .parties.as. -

‘hé. may. within. his discretion permit.
than: April 19, 1976, for those’ witnesses Qg o

esentations will not.be under oath

provides.

presidmg-om er wm ldentltv zi‘oubs of

.prior: aixmorlza:uon
u&horlzation could have been
: individual responsible

‘8. Have funeral service industfry mem-
bers claimed; suggestéd, or encouraged
a bellef by customers or -potential cus-
toniers that embalming; a casket, sealed”
or unsea.led' or a burlai vault seo.led or

<

(164)




unsealed; would prévent natural decom-
position of deceased human. remains
when such was untrue or misleading? - .

-9, Have funeral service industry meém«
bers claimed or suggested to customers
or:potential customers that particular

caskets or-burial vaults were or would -

remain airtight or watertight when such
‘was not; the case?

10. Have funeral service industry mem=

. hers preverited or discouraged customers-

-from:. purchasing. less expensive caskets

‘ by not displaying such -caskets, defacing

or disparaging them, placing them in -

- different rooms or in inaccessible loca-
tions or displaying them-in surroundings
which are markedly inferior to the way
'other.caskets are displayed?

11, Have funeral service industry. mem-

bers: displayed' less expensive caskets:in .

-.colots known to be unattractive to many
customers for the purpose and with the
-effect of dissuading customers fiom: pur-:

chasing such . caskets or -encouraging

“customers to purchase the higher—pribed
caskets? :

- 12.. Have tuneml servlce industry.
members -used sales commiissions and:

‘other employee compensation plans to -
encourage sales of higher-priced broducts .

.and services to' customers and ‘to dis-

courage or penanze sales ot lower-prlced Ll

-ONes?:

- 13, Have tuneral servlce industry mem-- _

bers utilized other:salés and merchan-

dising. policies and- practices to prevent,

impede or obstruct the:purchase by cus-
s of -certain funeral merchandise,

'particularly less expenstve -1

which 1s available? . - . - :

14. Have funeral service industry mem-
bers soughit t6 prévent: price-value com-
par!sons by customers: or potential cus-

% y displaying merchandise in
w‘;tiy: ich ma.ke such comparlson difi-
c

16. Have funeral service Industry
members disparaged. or'otherwise sought
to. discourage or preven

- Have : ice Industry
,members tailed to disclose or'make avail~
able prior to selection by customers by-
means. of price lists, signs or cards and
telephone disclosures inforiiation on the
price and avaflability of:individual items
of - service  and -merchandise commonly
selected such as.embalming, use of facil~
itles. for services, caskets and burial
vaults? .
19, Have funera.l servlce industry
members failed to disclosé or misrepre-
sented to customers any-applicable cem~
etery’ outer enclosure requirements or
other ‘material information concerning
the availability, prices:and: selection of
_outer interment recéptaclés?.
. 18.-Have funeral °sérvice .industry
. members failed to provide customers with
- & written accounting of thie products and
seryices used in the funeral service se-
lected and. an leemizaﬁon of their m-
_dividual prices? ;
‘19, Have funersl aervice lndust.ry
. members tied:the purchase of some goods
and services to the purchese of other
goods and servloes? .

GPO 919.426

;co ideration of or.coneern about prices? -
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20. (a) Have funeral sérvice industry
‘membets falled to provide to customers
or to inform custoimers, in advance of the
availability of discounts or adjustments
to the price of funerals for items which

-were not used or not dosired by the

customers?.

(b) Have funeral purchasers paid. for
services they did not need or want be-
cause of an unwillingness by a funeral
service industry member to provide price
reductions or ad.]ustments for: declined

.itemis?

21. In what ways, if any, have funeral
service industry members or other indi-
viduals or entities restrained, harassed,
or interfered  with the:miarketing (in-
cluding advertising) and:sales of funeral

merchandise and services and alternative’
-methods ‘of disposition, including pre-
need: arrangements, cremation services,

and contracts with memorial societies?
22..In'what ways; if any, has price ad~

vertising. by funeral -servide industry .

menibers been prohibited, restncted or
obstructed? :

23. Circumstances of - the funeral
transaction. Does the funeral transaction
have distinctive characteristics: (e.g., ef-
fects of bereavement, infrequency of pur-
chase by the buyer, timé pressures and
the like)- which serve. to place the con-

sumer-in a: disadvantaged bargaining po-.

ir especially vulnerable
to unfait and deceptive: practloes? :
24, Consumer knowledge of relevant

" considerations. Have consumers . pur-.

chased funeral services and products with
incomplete or inaccurate prior knowl-
edge of: legal requirements and prohibi-
tions; available alternatives respecting
disposmon of the dead and commemora-
tive services; funeral homes’ offerings
and prices; and other material informa-
tion?

25. Level of price competition in fu-

neral industry. To what extent has com-

petition operated in the funeral service
industry to avold excess capacity, elimi~
nate ineficiencies and to produce prices
at competitive levels?

26. To what extent have funeral serv-
ice industry members advertised the
prices of their products and services in
print or broadcast media and to what

- extent hdave funeral homes utilized non-

price advertising in such media? .

27. State regulation of unfair and de-
ceptive funeral practices. Have State reg-
ulations or enforcement actions ade-
quately regulated funeral practices such
as- those described in Questions' 1-22
above?

28. Exception to itemizalion require-
ment for low priced packaged funerals.
(a) Will mandatory itemization as re-
quired by § 463.5 (e) and (f) of the pro-
posed rule force funeral service industry
members to increase the prices of fun-
erals, especlally the least expensive fun-
erals?

(b) If it is determined that mandatory

ftemization will result in price incieases,
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price increases for the least expensive
funerals?

(¢) To meet the objective of avoldmg
increases in the prices of the least expen-
sive funerals and of preventing any ex-
ception from serving as a loophole which
defeats the remedial purposes of the
itemization requirement, what dollar cut-
off should be used for the exception in
§453.5 (e) and () for “lower-priced”
package funerals?

29. Special funerals. (a) Do funeral
service industry members offer special

funerals whose availability is restricted ’

to certain groups of consumers?
(b) If it Is determined that special

funerals are offered, are there provisions -

of the proposed rule whose application
to such funerals would be impractical or
unwise?

30, Pre-need sales. (a) Can funeml
consumers. obtain lower prices and avoid

problems assoclated with at-need sales .

by making funeral arrangements in ad-
vance of need?

(b) Has the availability of before-need
arrangements been restricted in ways
which injure rather than protect con-
sumer intérests, by State laws or regula-
tions, or by actions of funeral service in-

dustry members or trade associations? :

SUMMARY OF CLOSING DATES

. 1. Notification of interest; March 5,
1976.

2. All written comments, March 5,
- 1976. ’

3. Witnesses’ prepared statements (or
comprehensive summaries) and exhibits
for: -
Sla) New York hearing—March 30,
1976; .

(b) Chicago hearing—April 19, 1976;

(¢c) Seattle hearing—May 11, 1976;

(d) Los Angeles hearing—May 19,
1976;

(e) Atlanta hearing—June 7, 1976;

(f) Washington, D.C. hearing—-June
28, 1976.

SUMMARY OF HEARING Duas

1. New York, N.Y.—April 20, 1976.

2. Chicago, Ill.—May 10, 1976.

" 3. Seattle, Wash—June 1, 1976.

4. Los Angeles, Calif.—June 9, 1976.

5. Atlanta, Ga.—June 28, 1976.

6. Washington, D.C.—July 19, 1976.

Issued: February 17, 1976.

JACK E. KAHN,
Presiding Officer.

{FR Doc.76-4864 Filed 2-10-76;8:45 am}

should there be an exception to the itemi-~

zation requirement in order to prevent
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