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UNITED STATES OF AMERICA

BEFORE FEDERA TRADE CO llISSION

(l6 CFR Part 453J

Public Record
File No. 215-

In the M tter of

Proposed Trade ' Regulation Rule Concerning
Funeral Industry Practices

Findings and Conclusions with Respect to Issues
by; Jack E. Kahn, Pres ding Officer

INTRODUCTION AND GENERAL ISSUES RELATING TO THE PROCEEDING

Preface

On August 29, 19 75 , the Commission published its initial
notice of, a propOsed Trade Regulation Rule Concerning Funeral
Industry practices. 1/ Some years pJ:ior to the publication ofthat notice, the staff of the Bureau of Consumer Protection
began an investigation of funeral industry practices which
resulted in a staff report containing the results of the
investigation and the proposal for a rulemaking proceeding. 2/
That staff report formed in large part the basis of the 
Commission I s action in proposing the trade regulation rule
for the funeral industry (hereinafter referred to as the
proposed rule).

Consistent with that initial notice
, the record of theproceeding was opened for comments both on the practices

toward which the proposed rule was directed as well' as thestaff report upon which it was largely based. 
The responseto the call for comment illustrated widely divergent attitudes

toward the proposed rule. Generally, comments from industry
sources were strongly opposed to the proposed rule. 

Someconsumers were also opposed. Many consumers and consumerrepresentative groups commented favorably upon the proposedrule. All of these comments ,are now a part of the record.

'0-
40 Fed. Reg. 39901, August 29, 1975.

FTC Staff Memorandum, Record VI -D-41.

,',:
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The initial notice also called for sUbmission of disputed
issues of material fact as called for by the commission rules
of practice. 3/ These submissions, most of Wh qh wer from
industry representatives, were genera ly not halpful in

formul ting the disputed issues of- material fact 4/ ' which
the proceeding was to resolve. 5/ Virtually 1 of the

submissions by industry sources coulc; b"ch racterized as

rsing the Commission s staff memorandum. 6/ y contained

hundreds of proposed issues and had they b en adopted would

have been relatively useless simply because of their number.

On February 20, 1976, the final notice of rulemaking in
regard to this proceeding was publislHd in the federal Re

ister 2/

setting out thirty disputed issues of material 
act. Appeals 

in accordance with the Rules of Practice of the ' Commission were
taken from this formulation of the issues . and all .of these

appeals were denied by the Commission on M y 17 , 1976.

The final ,notice also called for public he rings to be

held in New York City commencing April 20, 1976. Additional
hearings were held in Chicago, Illinois; Seattle, Washington;
Los Angeles, California; Atlanta, Georgia; and Washington, D.
as scheduled in the notice. The purpose of having this large
numer of hearings was to give the public the maximum opportunity
to testify and present faots and opinions to the Presiding
Officer and thus to the Commission. Financial constraints
wi thin the Commission prohibi ted 

tional hearings, and, in

my opinion, additional ones wou not have been productive of
new views or evidence. 

Considerable repetitive testimony' was heard, much of it
opinion unsupported by f ct. Nevertheless, the public was
well served by a numer of hearings across the country to

nable citizens to express their views to their government.
These hearings concluded on August 7, 1976.

16 CFR !i 1.11.

See S 1. 13 (b) of the Commission s Rules of practice.

See 1 the National Funeral Directors Association,
Record II-D-2; the National Selected Mo.rticians, Record II-
the Order of the Golden Rule, Record II-D-

Record VI-D-41, August, 1975.

41 Fed. Reg. 7787, February 
20, ' 1976.

8/ National Selected Morticians, Record I-A- 26; Nation
Funeral Directors Association, Record I- 23.

\c"
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Prior to publication of the final notice, the Natlonal
Selected Morticians (hereinafter referred to as NSM) and the
National Funeral Directors soGiation (hereinafter referred
to as - NFDA), two of the . industry I s leading associations,
petitioned Commission to vert the proceeding into a
guide proposal rather than one concerned with ruleraking. 9/

ause ' of, wide public and lndustry interest in this subjectmatter; ,the Conui ssion granted the motion of the trade assGcia-
ions for a hearing and, after accepting written c'Omments,heard on March 12

, ,

1976 oral argument from a numer 
interested parties on the guide, proposal. on April 14, 1976
the Commission denied the guide petition. 10/

Trade associations had previously proposed such guidelines
to the Commission. Because of some interest within the staff
in the subject matter , in 1964 NSM proposed that guides be
issued. 11/ At that time the Commission did ,not choose toissue ru les or' guides and the then Chairman, Paul Rand Dixon,
pointed out the Commission should work with the states in
developing state enforcement programs since these problems
could be deart with at the local level. 12/ 

For reasons
upknown to me and not revealsd " I1' therecor in this proceeding no action to my knowledge was taken to implement this cooperative
effort between theCornission, state regulatory bodies

, and theindustry. Placing fault in this area is not the 
PUJ:pose ofthis proceeding, but in fairness to all it should be pointed

out that no one (apparently) took the initiative to move this
project forward, all parties being content with the status quo.There were later submissions by 'trade associations of proposedguidelines. 13/ They either were rejected by the Commission
or were not submi tted to it, the record being unclear on thispoint. In any event, the result of the hearing before the
Commission on MaJ:ch 12, 1976, deferred the question of whether
the Commission should issue guidelines , pending the developmentof the record in this proceeding. The subject will b dlscussedsubsequently in this report.

9 / "Petition to the Commissioners of the PederalTradeCommission by National Selected Morticians to Reconsider and 
Convert Trade Regulation RUle Proceeding to an Industry Guides'
Proceeding, " Dec. 19, 1975, Record 215-46-1- l-1.

10/ Letters from Charles A. Tobin
, secretary to DavidMurchison and Thomas H. Clark; Apr. 14 , 1976, Recc; 215-46-1-1-1.

11/ Note 9 supra, at Exhibit 1.
12/ Id. at Exhibit 3, Letter from Chairman Paul Rand Dixon

to Congr sman William S. Moorhead, Nov. 30 , 1964.

13/ Id. at Exhibit 2.
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NFDA along with Richard W. ' S9ude

~~~

petitioned in the united States DistJ;;iPIoCWtt ,fQ;1 e' Di$,tiict
columia for a temporaryrestJ;ain,inj Qf4E, , t!I;d . !ll), injunction

to bar this proceeding. 
14/ AmOIi9- t!1I,, 'if9

!\.

If+Q i.t:I1EI. p\'t.iti
was the position of NFDA that t;e r ?Ji \P:1;. q"l;ls
outside the authority of the Nde!"a!'J;;d

lIionand that
the. presiding Officer . in denying s01\ wit.i1E,lIs!i'1I an oppo;-tunity
to testify in person was violatin'1 the 1;(lrmJl ' of tle M",gnuson-

MOss Federal Trade commission Improvement Act; 15/ 
Judge"

Aubrey E. 'Robinson, Jr. denied the temporl;ry restraining order
petition ,on April 25, 1976 , on the grollnd that no irreparable
injury would result by movill9 forwa1d ,witj J)1 )1ei!j:iljgs. 16/
He als,? questione J:is autho;::Lt,:(J!1!;

';;

nny,
he den ed the petHJ.on for !Ill A:l\jAA(::\,\

:(' /"' " ' ,

As to the substantive question raised in the petition for

a temporary restraining order and injunction, the facts on
this subject are: The final notice of ruleroaking required
that statements OJ: outlines along with r ts to testify

at the New York hearing be filed apPJ;o iml;tely, 20 days prior
to the first day of hearing in thl;t city. 19/ Some of these
filings were rejected because they were clear ly insufficient. 20/
The test in this and other hel;rings is wl1ethe:r a participant, --

that is, an interestedpl;rty who would be involved in e amining
witnesses, could, using the outline, prepare forcross-examinQtion.
In many cases, the statements submittedwers sO broad that such
preparation was impossible. The staff of the N'ew York Regional
office along with some of the commission ' II washington staff
attempted to reach applicants to testify and in many cases
their insufficient statements and the outlines Were amplified

14/

15/

Docket No. 99- 304-2.

15 U. C. 41, et seq

16/
Distr
76-0615,

Hearing on temporary restraining order, United States
Court for the District of Columia, Civil Action No.Apr. 25, 1976. 

)-.-,:.

17/ Id.

18/

19/

Note 14 supra, at Order of Judge Robinson, May 25, 1976.'0-
Record 215-46- 28-1, 2, 3.

20/ See " Instructions for Witrwssell, " 41 Fed. Reg. 7787-
February l976;



to the point that they were satisfactory. Many parties were
given an opportunity to resubmit , if this were done with
dispatch. Some were resubmitted after the deadlines and were
returned to the participants. 21/

I had scheduled , 10 days of hearings in New York City and,
based on experience in other proceedings, determined thatapproximately 80 witnesses could be heard and 

examined, in thatperiod of time. An equitable distribution would have included
40 witnesses in favor Of the proposed rule and 40 opposed.
Those opposed desiring to testify totaled 123 

. Even allowingfor 8 witnesses a day, a number which I subsequently found to
be burdensome and which 'forced the hearings to last late intothe night, there was still ,time for only approximately 40
witnesses opposed.

The nature of these 123 statements deserves some comment.
Many of these statements were so similar to each other as to at
least raise the question of whether they were prepared in concert.
Even with that possibility aside, it was obvious to me that many
of these statements were duplicative and would not have produced
additional valuable testimony in this 

pJ:oceeding. In my judgment,charged with the duty to move the proceeding along, I would not
have served the public interest by hearing many witnesses, all
giving virtually the same testimony. Thus, I determined only
40 would be heard and the remaining 83 statements would be
attached to the record as if given.

While dealing with this problem in regard to witnesses at
the New York hearings , similar statements began to come into
the Chicago Regional Office of the COmmission with requests totestify. APPl:oximately 400 of these Were generally opposed tothe proposed rule with , a total of 600 parties requesting the
opportunity to appear and be heard. Of the 400 ahtirulewitnesses, a great many statements were substantially similar
indicating once again that there was a possibility that these
filings were orchestrated. Rumors began to reach me that

, aswe approached the Los Angeles , hearings , we would have thousandsof requests to testify.
Because this situation appeared to be developing, a

situation which I deemed would be destructive of the hearing
process and the pUblic interest, I limited those prGpnents ofthe proposed rule to 40 witnesses in the New York aring

21/ See "Sumary of Closing Dates, " 41 Fed. Reg. 7789,February 1976.



and those opposed to approximately the same number, I
continued this general practice throughout the series of

rings in the various loc tions despite objection by

counsel. 22/

, Counsel for NFDA ,objected to the limiting of the 
numer

of witnesses at all and as indicated earlier took his objection
to the united States District Court for the District of Columbia.
Furthermore, his objection w nt to the fact that the choice of

those who were testifying was being made by the PresidingOfficer. I f lt this w s th most equitabl manner for m king

4etermination as to who would testify and I continued to do
this to the extent that it was necessary throughout the other
hearings in this proceeding. My basis for choosing 

witnesses
waS the possibility of adducing additional factual evidence,
the geographic origin of the applicant to testify, the history
of the individual, and his general background. In regard to
the latter, pr ference was shown to those who previously held
positions of responsibility in trade associations 

or had

participated in state regulatory 
ctivities.

,,a

While I received some advice from industry represent
tives

as to whO the witness should be, I take full responsibility for
the selection of those witnesses who were allowed to testify.
I included written statements from thse who did not testify
as part of the record of the hearings in New York as I did in
other locations where similar situations took place. 

23/

My authority for limiting witnesses is the Rules of
Practice which provide the Presiding Officer with the authority
to be " responsible for the orderly conduct of the rul making

proceeding. 24/

Since the rules grant me "all powers necessary to that

end" without limiting those powers, as well 
s th authority

to "prescribe rul es or , issue rulings to void unnecessary
costs or delay , I believe I h ve the authority to limi t the
numer of witnesses testifying under the circumstances which
I encountered in this proceeding. Those circumstances we

re:
(1) a large numer of witnesses, (2) most of whose statements
were similar, (3) most of those stat ments pressed opinion
rather than giving factual testimony.

22/ See , opening stateme,:t of Ri rd qra son,
general counsel, Mlnnesota Funeral Dlrecto

ssoclatlon, Tr. 2538.

23/ See, e. g., letter of Presiding Officer to those not
testi g in ew York, Record VIII-

24/ See S 1. 13 (c) (1) of the Commission ' s Rules of Practice.



To hold otherwise in one Of these proceedings ' would enable
a group of potential witnesses to subvert the hearing process by
applying to testify. Clearly, if I, were faced with 000
applications to testify 'ill anyone site , I could not physically
(or financially, given the Commission s limited resources) hear

that many witnesses. I do not,. however, believe as a' general nie
limiting the number of witnesses in a rulemaking proceeding isproper. If the statements or outlines filed prior to a hearing
indicate the witnesses are acting spontaneously and are desirous
of giving important factual testimony, then I believe I must
find a way of hearing these witnesses.

, ,

General Legal Issues

A number of issues generally constitutional in nature
have arisen in regard to this proceeding. Some of these tookthe form of motions to dismiss the rulemaking proceeding. 
denied these motions as well as certification to theCornission.
I believed at that time and do still believe that this rule-
making proceeding is itself cons.istent with the Constitution
and .follows closely the intent as well as the words of the
Magnuson Moss Act.

During the hearings I there was considerable testimony on
these issues' such as . the legislative intent of the Magnuson-
Moss Act, 25/ the authority of the Commission, 26/ the
jurisdicti of theCornission, 27/ the questioi1of interstate
commerce , 28/ the constitutiol1ality of the delegation of
authority the Magnuson-Moss Act, 29/ and the question of
preemption of state law as it relateS-to the Magnuson-Moss Act
and the Constitution.

I have not considered it within my duty under the Rules
of Practice to sumrize or decide these questions since they
are more appropriately discussed by the staff , resolved by the

25/ See, e.g. , written submission of NFDA, Record
II-A- 9, P:60

26/ See, e.g., written submission of the National
Selected Mort ians , Record II-A-661, po

Id.27/

28/ NFDA, note 25 supra , at p. 65.

NSM, note 26 supra, at p. 1.



Commission, and heard by the Circuit Court of ,
Appeals. 301

In regard to the last mentioned forum, I have been assurEq, on
and off the record by the various parties to this proceeding,
that whatever the decision of the Commission,

' judicial review
will be sought. If there is no 'final rule, I am told the
public interest representatives Mill appeal the Commission
decision; and if there is 

a fin rule, I have been assured

more than once that interested parties on behalf of the
industry will take the matter u

General Procedural Matters

The process of selecting group representatives for the
hearings was handled on an informal basis. Rather than

ordering the selection of a group representative, I 
prefeJ:red

to allow the parties to arrange this on an informal basis and
found this worked reasonably well.

The various industry groups, including the national as
well as the state trade associations, among themselves, decided
who would ask questions of various witnesses. Sometimes it was

a state association, 311 sometimes counsel for the NFDA, 
321

and where appropriate-;counsel for the National Funeral DIrectors
and Morticians Association, hereinafter NFDMA. 

331 I found the

arrangement to be workable, with the exception 
problems

arising in the Chicago hearings. It, is a system which is
available to others. I do not recommend it generally. In this
case, with the multiplicity of tate and national trade
associations, given the cooperat on of coun el, I found it to

be productive of harmony. In regard to the problems alluded to

in the previous paragraph, during the Chicago hearings, counsel
for the Funeral Directors Services Association of Greater Chicago
(he einafter, FDSAGC) made objection. 

34/

lQI 15 U. C. 57 (a) Sec. 18 (e) (1) (A).

31/ Scott Calkins, counsel for the pennsylvania
Funeral Directors Association.

321

ill
, Thomas H. Clark, general counsel.

, Larry Williams, general counsel.

li/ Tr. 389 and 2668.



Counsel for FDSAGC has indicated that he will base an
appeal on the Presiding Officer I . restrictions an his cross-
examinationo He had embarked on a serLes of questions about
issues extraneous to this proce

ding. 35/- He was alsoatt mpting to attack a witness ' s reputation by bringing out
unralated matters in his background. The result was
unnecessarily adversarial. l' restricted ' counsel to questions
about the disputed issues set out in the Hnal notice. All
'further questioning of this witness by any other interested
party was similarly restricted. My basis for this restriction
was to promote an orderly hearing and to al' low questioning
which would explicate the witness ' s testimony. Counsel objected
on the grounds that (1) the withess had not been restricted to
the issues of his testimony and (2) that I had not restrictedprevious questioners. His .first basis Ls irrelevant since no
witness was or could be restricted to the disputed issues. 
to the second basis , I hqd no cause to impose the restrictionearlier.

As has been stated time and again, by me, other Presiding
Officers, officials of the Commission, and as is inherent in
the Rules of Practice of the Commission, this is not an adversary
proceeding nOr should it , be one. The implication of this as it
relates to cross- examination is that questioning should be
designed to draw out the witness and determine what facts he or
she has. This proceeding is, among 'other things , a fact-findingprocess and cross-examination should be a help in that respect.

Time and again, however, counsel for various parties
attempted either to impeach witnesses or to argue with them.
Frequently, attorneys for all parties appeared to be debating
with the witness, in an attempt to get the witness to change hisor her mind as!;b a conclusion. I believe I was too liberal in
allowing cross..Elxamination, and in the future, it wi'll not be
allowed to the same extent. 361

l?1 Tr. 4386-87.

361 I do not wish by this discussion to imply that counsel
for FDSAGC was alone in his adversarial approach to cross-
examination. The incident was most pointed with respect to his
examination and his objection td my attempting to rest

n himmost forceful. Thus , I have used this particular incJLent as anexample. I might have picked other examples with almost any
representative of interested parties who participated in this
proceeding.

:-t



Fromtiine to time I imposed time limits on counse1.
for

the Commission, the public, and the industry. 
' All objected to

being restricted, but I believe the record will reflect all
parties received generous treatment in this respect.

. Even if cross-examination had been restricted further,
this proceeding would not have been shortened materially. 

The

time was consumed before and after the hearings, with relatively
little to be gained by shortening cross-examination or otherwise
restricting the hearings themselves. The number of hearings
could, however, be fewer with no great harm to the record.

Oaths

Early on in the hearings industry representati
ves moved to

have all witnesses placed under oath. 
371 This motion was

denied on the grounds that it would unnecessarily judiciali
the proceeding. , 38/ The swearing of witnesses is optional unQer
the Rules of Practice and within the discretion of the Presiding
Officer. 391 Former Chairman William Hungate of the Subcommittee
on Activitres of Regulatory Agencies of the House Small Business
Committee took issue with this decision when he testified at our
hearing. 40/ Further, the minutes of the House Subcommittee and
its repor submitted in rebuttal as part of this record bring
forth the position not only of Chairman Hungate but of the
subcommittee as a whole in regard to the taking of oaths. 

411

Generally, the basis for this position was that unsworn t
est imony

would encourage untruths about funeral ,practices. I did not find
this to be the case. I had no difficulty determining credibility.

Swearing witnesses would 
have inhibited some consUmer 

witnesses,
not from telling the truth, but rather, from testifying at all.
Since the process of cross-examination was unnecessarily

antagonistic anyway, this formalization would have been
counterproductive.

371
objec tio
by Thomas

Opening statement of Thomas H. Clark, NFDA, Tr.
20;

of A. Everette MacIntyre, NFDA, Tr. 33-34; questioning
H. Clark, NFDA, Tr. 78-79.

Tr. 34.

391 Section
of Practice.

13(c) (1) (vii) of the commission s Rules

401 Tr. 10, 578- 81.

41/ Subcommi ttee hearing
Recora-X- 2, p. 8 and H. R. Rep.
(1976), Record x 2, p. 32.

'0-

transcripts, Sept. 27, 1976,
No. 94-1761, 94th cong., 2d Bess.



Witness Intimidation

The question of witness intimidation arose during the
hearing in New York in regard to witness Mr. David Boyd. 

421He indicated he felt threatened and I ,instructed all partIes
that any threats made to witnesses , threats of reprisal in
business or coercion of any kind, I would refer to the General
COunsel for consideration as to whether there was a violation
of Title 18 of the U. S. Code. 431 The record at this time does
not reveal any evidence of threats or intimidation. The witnessmay have received some phone calls or other' conuunications , butthere is no basis for any referral to law enforcement officials
in this regard.

During tDe hearings in Los Angeles , compulsory process
had to issue for Monsignor Richard 0' Keefe because he indicated
he had been threatened in the form of phone calls and other
communications and he refused to testify unless he was served
with a subpoena. 441 The fact that process had to issue seems
to be indicative the pressure under which citizen represen-
tatives such as Monsignor O' Keefe must undergo in order to serve
on state regulatory boards. This is the first, and so far , onlysubpoena issued in a FTC proceeding. These have been and should
continue to be used sparingly.

Referenes to the Record

References to the record are made in the footnotes in this
document using the following form: Record - written record
consists of written conuents and mater als submitted; pursuant
to Initial and Final Notices, material placed on the public
record by the Commission I s 

Secretary, its Presiding Officer , orits staff and rebuttal submissions.

Most citations are to document numers. These will show
the section of the record in which the document may be found
and the number of that document. For example

, "

II-D 32" wouldindicate a reference to document numer 32 found in section II-D
of the record under 215-46. A few citations , instead of reporting
the record section number, report the actual binder of the record
where the document may be located. Two types of documents are

421 Tr. 1694 , 1716.
'0-

431 18 U. C. S 1505 (1970), "Obstruction of oceedingsBeforeDepartments , Agenc ies , and ' Committees. 

441 Tr. 7059-60.



normally reported by binder number: documents transmitted by
the Secretary and statements of persons who requested to testify
but were not able to do so. The latter group citation is always

prefaced by the label "Statement of,

" '

and is made a part of the

hea ing record for the city where the request was made. 
For

ample 215- 46- 2B- 9" indicates a reference to a .specific
binder of the record.

Tr. - Transcript of the informal hearings.

HX - Exhibits presented and directed to be, placed in
record at the informal hearings. Two forms of citations 

are
used in this section. For the New York City informal hearings,
hearing exhibits are labeled with uHX" and the person 

I s name

and number of the exhibits. For example, " HX-Jones I" is

hearing exhibit 1 of Mr. or Mrs. Jones in New York city. 
For

all other cities where hearings were held, hearing exhibits are

labeled " HX" and the city and exhibit numer. For example,
HX-Atlanta 22 " is hearing exhibit 22 of the Atlanta, Georgia

informal hearings.

'T.

See Appendix II
public record, which
various documents of

for an index to the arrangement of the
enumerates the binders that contain the
the public record.

Nature of This Report

As the Rules of Practice direct, this report of the
findings and conclusions of the Presiding Officer deals ' directly,
with the disputed issues as finally designated by the Commission.
It also, as the Rules of Practice direct, deals with a number of
other issues which I have seen fit to cover because they relate
so closely tq one or more of the issues or because they are
necessary to any sort of intelligent discussion o the problemsinvolved. 

' ,

There are a number of things this report does not undertaketo do. First, it is not and does not pretend to be a complete
analysis of the record. That is, I have not undertaken to
examine and set forth all the arguments and evidence submitted
by the different parties who have commented on this proposed
rule. That is the staff' s job and I have left it up to them.

I have analyzed the record only to the extent it seemed
negessary to resolve the issues confronted. 

flS; the citations

in the footnotes for each proposition advanced are almost always

illustrative only. There is scarcely One which could not have

been multiplied many times over where appropriate. I regret not



being able specifically to deal with the testimony of ever')-
witness since I listened attentively to them all and carefully
read the documentary submissions , but space simply does not
permit what under other circumstances would be considered a
COnt on courtesy.

Second, no atteIpt had been made here to draft' a finalrule. That, also, I do , not consider to be the Presiding
Officer s task. Draftsmanship has only been considered to the
extent it seems to have created ' a substantive problem. 1:1

Any motions, petitions , requests , or proposals notheretofore or herein specifically 'ruled upon , either directly
or by necessary effect of these findings and conclusions, arehereby denied.

Each finding herein is supported by substantial evidence
on the record of this proceeding.

Participants in the Proceeding

There are several professional associations, organizations
and societies to which funeral directors belong, the largest and
perhaps most influential being the National Funeral Directors
Association (NFDA). In each state, there is a funeral directorassociation which may belong to the national orgal1ization 451and within each state , there may be smaller 'funeral directoJ:s
associations such as city or county. These may be affiliated
with state associations which in turn, form the nationalassociationw .

There are a number of other trade associations such as the
Jewish Funeral Directors of America, The National Funeral
Directors and Morticians Association, which is composed mostly
of black members , and there is the National Selected Morticians
(NSM), to which membership is on an invitation only basis. This
last organization is made up mostly of the larger and more
affluent funeral homes, usually one per city Or trade area.

There is one other national organization which participated
in this proceeding; namely, the Order of the Golden Rule, which,
in addition to being a membership organization, also provides
advertising and accounting servlces.

'0-
451 While the hearings were in progress, the !CliforniaFuner Director s Association withdrew from the NFDA in part

because of NFDA' s strategy in this proceeding.



Other trade associations participating in the proceeding
were the Pre-Arrangement Interment Association of America which
concentrates its activities on sales of funeral goods and
services in advance of heed (pre-need) and the Cremation
Association of North- America. 

In each of the hearings of this proceeding there were
representatives of the public, paid out of a special fund
appropriated by the Congress. Applications by these group
were processed in accordance with the criteria and 'procedures
set forth in Section , 1. 17 of the Rules of Practice. They were,

The New York Public Interest Research Group

The Consumer Affairs Committee, Americans
for Democratic Action

The National Council of Senior Citizens

The Central Area Motivation Program (Seattle)

California Citizens Action Group

Arkansas Consumer Research

Continental Association of Funeral
and Memorial Societies

These groups performed in a creditable manner.

One publicly funded group was the subject of considerable
testimony during the proceeding: the memoJ:ial societies. 

memorial societies are non-profit membership associati9nswhich
ssist members in obtaining and making arrangements for funerals,

cremations, or other methods of dispositions (S453 . l(p)) .
Memorial societies represent a very small portion OI the
population. The largest of these societies , that in the Seattle

area, 461 is still relatively small considering the number of
funerals handled outside' their aegis. Yet the antagonism
between the memorial societies and the funeral service industry
is almost tangible. This is an ideological rather than a
economic adversary relationship. The ideology of the memorial
societies goes to freedom of choice and generally holds that

'0-

46/ See, e.g., testimony of Friend A. Deahl, boardmemher,
Peopl mor al Association, Tr. 5625. Mr. Deahl reported that
there are 46, 000 enrolled adult, members in Seattle s Peoples

Memorial Association.



economical funeral services are appropriate. 47/ 
Many memdrialsocieties, particularly in the (northwest, showan expressedfavoritism toward cremation , po$$ibly follpwed by a memorial

service. 481 Despite this , ground burial and other services
are usual available through the good offices of the memorial
society. 

Preface to Findin s Of Fact

The Commission s proposed ,rule is containeq in the initialnotice published on August 29
, 1975, 501 and is attilched tothis report as Appendix III. 

It ontarns a definition section,a section,on what is termed in the proposal "exploitativepractices " a section on misrepresentations which contains
within it disclosures which would be required of funeral
directors if the proposed rule is made final. 

Following thatisa section on price disclosures which is also a mandatory
disclosure section. The last two 

sections of the proposed ruledeal with interference with the operations of the market and
with etention ' documents as an aid to compliance verification.

In the Final otice 511 attached hereto as Appendix IV are
set out various disputed ISsues of milteriill filct. Documentarysubmissions and some of the testimony during the hearings dealt
with these issues. The proceeding dealt with 

many other matterssuch as legal issues, public policy problems
, and some mattersperhaps unrelated to the proceeding itsel

. My findings willnot be concerned with legal conclusions and will to a limited
extent deal with issues of policy and enforcement. I 

havere-ilrranged the order of the questions in the 
interest ofclarity and logic. In some cases

, I have combined questionsthat deaL generally with the same subject matter.

471 Id. at 5624-27.

481 Id. at 5629-32. This is evidenced by the numer ofpeople-usi the cremation plan, not by the philosophy of the
particular memorial society.

491 Id. and testimony of Rebecca Cohen
, COntinentalAssocIation-of Funeral and Memorial Societies
, Tr. 1414285-86. 

'0-
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511

40 Fed. Reg. 39901.

71 Fed. Reg. 7787.



II. THE DEVLOPMENT OF AMRICAN FUNERAL PRACTICES. 1/

. In early America" the community itself performed the
necessary functions associated with prope

disposition of the

dead. Members of the congregation or of the community would
cleanse and layout the body. A cabinet maker or perhaps even
members of the family would prepare a coffin., The

ernight be

viewing and a period of pre funeral mourning, in the horne, then
a church service, followed by a burial in the church cemetery.

As American cities grew, particularly during the nineteenth
century, tradesmen began taking over some of the functions
previously performed by the family, the congregation, the
communi ty, and friends. The furniture manufacturer or cabinet
maker began to produce coffins for sale. Members of the
conuunity who had become expert at "laying out" the dead 

begli

to do it for a living and were known as undertakers. 
Functions

previously performed by the church or community began to be
performed by tradesmen partly becaUse of the urbanization of
the nation and partly perhaps because of the church' 

s unwilling

ness or inability to perform many of the functions which fell to
it naturally in a rural setting. 

Among the principal reasons for the growth in funeral
directing was the institution of embalming, particularly during
the Civil War. During that holocaust, large numbers of soldiers
died far from their homes and families. Not unnaturally these
families wanted bodies of their relatives brought to their own
burial grounds and medical embalrneJ:s began performing their
functions on the battle fields of the Civil War. 

The art of

emblaming became highly developed and widespread during this

period.

At the end of the nineteenth century the states began to
pass licensing legislation to regulate the practice of embalming.
State boards of health began to be concerned about such things
as burial and cremation permits and the filing of death
certificates increasingly became required by state law.

Such

requirements fitted with increased knowledge of criminology and
, in terms of the police powers and duties of the state became a
necessity in the urban setting.

'0-

!/ 

Except where indicated by the first person pronoun, the
folldwing discussion of the American funeral is taken largely' but
not exclusively from Vanderlyn R. Pine, Caretaker of the Dead
(New York, N. Y., Irvington Publishers, Inc., 19 75), pp. 15 28.

Quotes are used where appropriate. His discussion and this one
comport generally with other documentary submissions and testimony
during the hearings.



Even during this post-Civil War era tl
funeral services

normally were conducted in the deceased 
I s 

home II or ' in thechurch. The undertaker would display the body in the living
room or the parlor; thus , the term parlor was transferred
ultimately to the area in the funeral hOme where the body was
viewed and the family received friends ' during the mourning period.

During this period also

, "

funeral establishments began to
appear in urban 

areas II and to some extent in the smaller towns
of the United States. The operation of laying 

out the dead andembalming could better be performed outside the home; thus
, theundertaker began to supply the coffin, livery 

(carriages),mourningmaterial memorial cards , flowers , chairs robesipillows , and religious paraphernalia. He also assumed general
responsibili ty for the direction of 

the funeral services
arranging for music, flowe and the religious service 

Homes occupied by undertakers began to be converted to use
for the gene al public. Some were built exclusively for thepurpose of conducting funerals. This trend, begun in the late
nineteenth and early twentieth centuries

, has grown.

TOday ' sfuneral home has one or several large parlors
, aspecial laboratory in which embalming is carried on, a chapel-

like facility in which a religious or nondenominational servicemaybe held, along with garages
, parking lots , etc. Inaddition to providing merchandise and. equipment, the funeraldirector became the general manager of the process of disposition

of the dead trom the first call in which he is notified that a
death has occurred until the family has been returned from the
burialsi te to the home.

There are today approximately twenty-two thousand funeral
establishments in the United States and

, approximately fiftythousand people licensed to pr~ctice fUneral directing. 
In asociety as mobile as ours , the likelihood of dying within thecontext of a large family' has diminished markedly. " ,Each yearproportionally more people die in institutions instead of their

own homes and almost all of the dead are cared for by funeral
directors in funeral homes_

While there is considerable hete
rogeneity in the United

States in various aspects of the funer service itself,particularly among various religious and ethnic groups
, thehomogeneity of the overall funeral service impressed upon me

as we moved across the country to hold the hearings. 

erewere geographical and .ethnic variations such as the J.ding ofbOdies in northern climates when 
thegJ:oundis toq hard . to diga grave, the practice among Jews of not embalming and of having



funerals as rapidly as possible a ter de th, the variations

among Areric~n Indians as to tribal rites, 
nd' the process of

holding convivial wakes among cel'tain et\1I\ic groups. ?:l

OVerriding this, however, are sirniia itie fairly common

to virtually all grDups in all part o! the United States.

Generally, when death occurS a physician 01' the police
are notified. "The cause of death is medically certified
either by a physician, a coroner 'or medica examiner. , At
this time, the family, having been notified, chooses a funeraldirector. Generally the choice ia etl1nic",Uy orient"d, but it
may reflect social class, status, an4 geographiC, convenience.

The dead body is usually removed from the place of death
by the funeral director and taken to a funeral home. 'There, it

is customary to embalm or otherwise sanitize through disinfection.
Embalming may include dressing the body and restoring it
(applying cosmetics) in an attempt to render the deceased lifelike
and presentable for viewing.

The immediate family of the deceased generally makes the
necessary arrangements for the funeral. For example, the place,
time, and type of funeral service, the place of burial or
cremation, and the type of casket, are a few of the choices that
must be made. These and other elements of the funeral are
interrelated and seem to be based on ' social class , ethnic, and

religious attitudes.
Viewing the dead body is widespread in the United States

and occurs in all social class leveLs. usually, it is done
ring specified hours of the f nera! homes; but it may take

place at the home of the deceas"d, or occasionally at the
church where the service is to be held. During, the viewing,
friends and relatives spend time with the bereaved family.
Religious and ethnic differences appear to be the basis for
varying attitudes about the length of ,viewing and the attendant
mourning customs. American vie ing customs constitute a ,periQd
of visitation for the immediate survivors, their kin, andtheii
friends

' .

Most funerals
service. At times,
other organization;

in the United States include a religious
there may be a service by a fraternal or
and occasionally there is no service. The

'0-

See , testimony of Richard Mye Chairman, Utah

State Board of Funeral Directors and Emalmers. He, a well as

manyotherwitnessesr ' were asked to n egio al customs or 
practices with which a rule as proposed would interfere. Neither
he nor any other could do so, Tr. 8289-90. 



religious services are held either in the funeral home, the
home of the deceased, or the church. With few exceptions
there is little active participation, other than attendance,
by family or friends at the funeral. 'This is a uniquely

rican custom, and in many parts of the world the family
actually carries out . these final acts.

Generally, at the c met ry ther religious committal
' J:ights. After the committal it is common for the family to
leave the cemet ry with the casket fully above ground. After
the departure of the mourners , the funeral director supervises
the lowering of the casket into th grave. As with other partsof the funeral, there is seldom active group participation at
the cemetery e"cept for th reciting of widely known prayers.

Earth burial is the most common means of disposition
chosen for over ninety-two p nt of the deaths annually.
Cremation is chosen for less than five percent of the deaths
annually. Usually, cremations ar handled like burials, with
the exception that the procession to the crematory is often
smaller and occasionally includes just the hearse. 

Funeral expenditure is 
divided among the funeral director,

matory or cemetery, clergymen, and florists. 
The largestportion generally goes to the ,funeral director. His charg

usually include the casket select d by the bereaved family, his
professional ser ices use of necessary equipment and facilitimotor equipment, and other related items. 

This is unlike manysocieties inwhlch funeral expenditures goes to other sources
such as religious or social groups or ,goverruental agencies. 

I was made aware , throughout this proceeding, that industry
representatives objected 

to the term n industry" in reference toir occupation. The Supreme Court in r
cent cases 31 hasbegun removing certain distinctions between professiqns and

trades. There is in this occupation no und rlying systematicbody of th ory and knowledge sufficient to distinguish it from
other trad s and set it apart as a profession. The preparationfor the trade is relatively unintellectual; it is practical and
the n cessary knowl dge is acquir d generally on th job ratherthan through long training in a prof ssional school.

'0-
31 e.g. , Goldfarb v. Vir inia

(1975), Virg ia S ate Board of Pharmacy
Consumer Council , 44 U. W. 4686 (U.

State Bar, 421 U. S. 773
' V nia , Ci' tizens

May 24 , 1976).



Dr. Vanderlyn R. pine classifies funeral directing as a
professi because " professions have a higher degree of
professional authority. The professional determines what is
good or bad' for the client; not only must a client accept
that judgment, but generallY the client is not ful

y cornp tent
to j.udge the quality of the decision. " 

This description fits

very well the medical profession in which the patient has
relatively little to say about the professional decision being
made by his doctor. He may consult another professional but

g.enerally , is in no way competent to make a decision on '
his

own. 4/ Continuing, Dr. pine stated: "This is considerably

different from the business notion that' the customer is always
right' . Of course, along with professional authority is the
understanding that great care must' be taken not to exploit the
client." Here Dr. pine has begun to touch on the basis for the
proposed rule and this proceeding. Is the customer

' always

right? Should the customer have the right to make the choices?
Is the customer competent to make the choices? 

If he has not

made the choices and rather has had them dictated to him by the
professional, " has he been exploited? I have delved into all
of these questions in the discussion of the disputed issues and
the findings of fact.

According to Dr. Pine, " Because professionalism is highly

respected in the American society, the word' professi
I tends

to be used as a symol by occupations seeking to 
improve or

enhance the lay public s conception of that occupation, and
funeral dlrecting is no exception. To some extent, this appears
to be because the funeral director hopes to overcome the stigma
of ' doing death work' . Even though death is an every day
occurrence, in American society it long has been 

a- taboo subject.
Most people appear to be unconcerned about death and do, indeed,
have little experience with .its impact. This is 

contrasted with

funeral directors, who are deeply concerned about death, deal
witp, it daily, and or whom it is the source of income.

I believe that the attempt to denominate
' funeral, directing

a profession is well described by Dr. Pine. However, I further
believe that funeral directing fails to fall within the para
meters generally describing other professions. While I attempted
to refrain from the use of the term " industry " out of a sense of

politeness to those who objected to it, Ido not consider " industry

'0-
4/ Testimony of Dr. Edgar Jackson, pasecl psychologist,

Tr. 5133.

51 Dr. Pine also pointed out, "The efforts to make funeral
directing a profession have been seen as a form of collective
status-seeking and mobility and an attempt to elevate the funeral
director in the eyes of the public. His cite to this is Le ROy

Bowman, 'rhe AnericanFuneral, (Washington, ' C., Public Affairs

Press, 1959), p. 77-78, note 1 su ra, at p. 147 and p. 154.



to be a perjorative term and b&lieve that it is as honorable
as the wQrd "profession. " I agree with George Bernard Shaw
who said that " All professions .re conspiJ'acies against thelaity.

Ii:"

'0-

The Doctor Dilemma, "; Act I.



In. BASIC ISSUES - CIRCUMSTANQES OF FUNERAL'lRASA TION 

CONSuMR KNOWLEDGE OF FUNRAS AND TII dQVA:rITY ,
STATE REGUJ;TION

sue No. 23

Circumstances of the fq.neral transaction. Does neral
transaction have distinctive characteJ:istics(e.

g., 

cts of

bereavement, infrequency of purchase by th buy r, tirn(i pressure
and the like) which serve to place the consumer in a disadvan- 
taged bargaining position relativ to the funeral director and
leave the consumer especially vulnerable to unfair and
deceptive practices?1I

In its statement of reason for the proposed rule, the
Conuission noted, liThe funeral transaction has distinctive
characteris.tics which continue to place consumers in, a -peculiarly
vulnerable position. 11 This issue relat s to th" above
statement. 

In some respects the fun ral transaction is differ nt from

most other consumer transactions. Differences serve to l
this transaction and distinguish it from others. What then are
these distinguishing ch?lracteristics

The funeral transaction is handled only infrequently by
lay persons. One funeral arrangement in 15 years would be
clos" to the average for most individuals. 21 Unlike the purchase
of an automopile which occurs on the average ever tOreey ars 

, this isa much rarer incident. Thus, itsunfamili rityto
the consumer does distinguish it from most other transactions.

Time pressures also are evident in the arrangements for 
funeral. Many funeral directors testified to the importance of
making arrangements quickly if, for instance, embalming is to
be done properly. The amount of time available differs with
conditions such as temperature and state o the corpse , but all

stat d that th earlier the opportunity to embalm the bett"r job
y could do. II 

40 F d. Reg. 39901. 

..-

stimol1Y of Congressman Ralph H.. Met,ca'Lfe , U.
House of Rep., Tr. 2521. Although he is not an xpert, his
guess ems reasonable.

31 Clarence G. Strub and L. G. Frederick, The princi 'Les
and Practice of Embalmin (Dallas: Lawrence G. ,Fred ck, '1961)

p. 501.



The effects of bereavement on the consumer are particularly
important to a full response to ,this question. In what emotionalstate is the survivor and does that state make the survivor
vulnerable to unfair andlordeceptive practices?

Most consumer advocates and staff witnesses indicated that
one of the . principle 'characteristics of grief is disorien-

, tation. 41 This disorientation should be most evident , to anyonewho has had a loss or has observed another in' a grief situation.
The principle description of a person in grief is disorientation.
When we get a bereaved family, sometimes they are too bereaved

to discuss anything. 
51 Some witnesses pointed out that adisoriented person is neither willing nor able to comparison

shop. 61 Comparison shopping was discussed, 
71 but this

certainly cannot be accomplished by someone who is disoriented.
Further, witnesses have observed a reluctance on the part of the
bereaved to move the body from one funeral home to another where
the price is lower. 81 This is considered undignified and
inappropriate. 

'!'

Many industry witnesses pointed out, however, that the
bereaved do not attempt to make funeral arrangements alone and
these witnesses, indicated that because of the presence of otherpeople the ,effect of bereavement as it relates to the business
aspect of this transaction is minimal,.

testimony of Dr. Robert Nelson West, clergyan,
Tr. 200-01 and testimony of' Dr. Charles W. Wahl, psychiatrist, Tr.8466-68.

Rabbi Sidney Applbaum , Tr. 1056.

61 Testimony of Dr. Joseph
Statutory New York State Funeral
580. Testimony of Raymond paavo
Tr. 1143-44 and testimony of Dr.
trist, Tr. 1355.

71 See, g., testirnony()f Robert W. Ninker, executivedirector, Irlinois Funeral Directors Association, Tr. ,,99.

Marcelii, educator and member
Directing Advisory Board, Tr.
Arvio, professor and author,
Samuel C. Klagsburn, psychia-

81 e,g" testimony of the Rev. Mi. Frederick A. Fenton
Tr. 6419- 20; and written submission of FTC Staff Interview Report
with R. DiPippo, Association for Consumer Protection, Record III-F-17.

Id.



Testimony indicates that in funeral arrangements- for black
people, frequently the ones who make the arrangements are other
family members of the consumer whO might be similarly though not
as intensely bereaved. 101 Others testified that friends of
the deceased sometimes make the arrangements. 111 This is also
sometimes true of funeral arrangements for dec sed white

people. 121 Are these persons then at a disadvantage?
CertainlY-the emotional state of the parties will diminish as
distance from the deceased increases , but an element of grief
as well as a proper showing of II respect, il distinguishes this
transaction from other marketplace activities. 

131

Furthermore, more frequently than not, the principle
bereaved party or parties, that is, the spouse and children,
are involved in the selection and arrangement process. This
being the case, even the presence of other people will not
serve to protect the survivors from unfair and deceptive
practices. One is reluctant to create a hassle while a relative
or close friend is disturbed. Such a disagreement can only
increase the disturbance and would serve as an inhibiting factor
to anyone who might wish to object to suggestions by the funeral
director.

Many survivors make arrangements alone. This is a mobile
society in which the nuclear family is prevalent. 141
Frequently, particularly among the elderly, the su ivor is
alone and must make decisions which have profound economic
impact for the survivor. 151

101 See , testimony of James Couch , funeral 'director
and member, Illinois State Board of Examiners , Tr. 2927-28 and
testimony of A. R. Leak, Sr., funeral director, Tr. 3B74.

111 Couch, 

12/ See John H. Kerr, Jr., funeral director and secretary-
treas er, e Funeral Directors Association of Kentucky, Tr 3028.

l31 See, , Fenton, note 8 supra , at 6419-20 and Benoliel,
note nfra , at 5295-97.

141 Howard C. Raether, Successful
(Englewood Cliffs, N. J., Prent ce-Hall,

Funeral Service Practice,
Inc., 1971 , pp. 1 3l.

'0-
151 See, e. g., written submission of Na tional Retired

Teachers Assoc atlon/Arerican Association of Retired Persons,
Record II-C-1516, p. 2.



Another emotion that also operates in this area is the
feeling of guilt and the necessity of expiation of Buch guilt.
A numer of persons commented upon this characteristic ,of the
bereaved in the funeral transaction. 161 Observation of the
situation as described leads one to t conclusion that
elaborate funerals serve to ameliorate f€elings of guilt
which a survivor might have in regard to 

hislher relationship
with the deceased during life.

A number of persons testified that funeral directors made
Btatements to the effect that this is the last gift one can
give or the last loving act one can perform for the deceased. 171The fact that the deceased cannot enjoy or appreciate the gift
is usually ignored. But such a statement itself plays upon
the grief anq guilt of a consumer and leads to a purchase of
higher priced goods and services than would have been chosen
otherwise. 1J1

A number of funeral industry members testified that there
are other transactions which are similar in which there is no
regulation proposed. They pointed to the employment of a doctor

161 See , testimony of Dr. 'John G. Wallace, psychiatrist,
Tr. 5505, testimo of Dr . Milton Blum , director , Consumer AffairsInstitute , Miami, Florida, Tr. 11561-62 and Research Report
of Dr. Blum, HX-Washington II, testimony of Dr, Myra Bluebond-
Langer, professor, Tr. 2380. Vanderlyn R. Pine, retaker
of the Dead, (N. Y., N. Y. Irvington Publishers, Inc. 1975),p. 148. 

171 See , written submission of Mrs. Roy H. Murray
(on behalf of herself and her husband), consumers and clergyman,
Record II-C-26. For a further discussion of the misuse of these
types of expressions, see testimony of Michael Hirsh and
Peter Hawley, WTTW-TV, 2762-64.

181 See W"hl, note 4 supra, at 8467-68, who states "most
pesons-- afte th exiencin of a loss, go though definte stages of
beeavemt whch hiWe car to be well unsto ar there is a nuning, an
inoapaci ty to use one s higher meta fuctons in the solution of oneprolem; an over-relian upn suggestions by othrs; a wish ar a nee forCCort, hope, solace, an urerstag. Coently the ability to ffe
oojeqtive plas durin that peiod without sC' mee of loving or kidlyhelp is greatly abridged in the average peson ' s circutaces.

'0-
It is at thse t:s, to, beus of mi and colichl feelings

that pesons have abut their relationsip to the deceent = thei awconcn abut death or dyin that they ar egpcially vuerable to misrepre-setatin or to other circutaces tht ofte prevt them f:r having thekind of funeral serice = practice tht they might othse have
elec 

. . . .



or choosing of a hospital. !2 While price information is
generally not ,available as to the.se services, one must ask
if it should be available and if this unavailability in any
way diminishes the basis and purp6s of this proposed rule.

I b lieve not. Industry testimony only pointed to other
areas in which consurers are inadequately informed and does
not by such testimony diminish the need for information and
protection in these situations.

The state of mind of survivors was described by an
expert in the field as follows;

The majority of experts in the field would,
I believe, say that the survivor s psycholo-
gicalstate of mind during the early post-
death period is one of shock and disbelief
interspersed with bursts of unexpected
feelings, including those of sadness, guilt,
and anger. This period is one in which loss
(whether anticipated or not) suddenly becomes
reality, and it is a usual experience for the
surviving individual to be flooded with all
kinds of feelings and unexpected reactions.

On the matter of grief, it is important to
distinguish between 'internal reactions of
grief not observable to other people and
external expressions of grief giving evidence
to others that a person is mourning. There
is, I believe, a tendency for people in general
to think of grief as being present only when
individuals demonstrate strong emotIOl
reactions such as public weeping or loud crying
and wailing. The reality is that grief is an
internally experienced response to the loss of
a significant relationship, but it mayor may
not be expressed in ways that other people can
see and identify. Bereavement behavior is a
socially learned pattern of conduct in response
to loss, through death and is rooted in the
fundamental values and beliefs of a society
including its religious traditions and customs.
Greatly influenced by Northern European traditions,
our society is one in which people in genera
attach high value to the maintenanc r self-

control over the expression of strong feelings.
People who have been socialized in this WaY do
not present the appearance of grief-stricken

191 See e.g. , testimony of Vincent E. Polli, secretary-
treasurer, Vermont Funeral Directors Assn., Tr. 2177 and Statement
of clifton W. Anderson, executive director, Washington State Funeral
Directors Assn., Record 215- 46- 29-13, #2, p. 2.



person according to th stereotyped image.
I rnk this point because a fair numer ofpersons who are acutely caught up in the pangs
of grief may not be recognized as such by
ordinary, untrained observers 

The strOng 'emotional reactions associated with
the early stages of grief , i. , the immediate, post-death period, also often function in 

waysthat blur or blunt the environr
nt as well asthinking process itself. Not uncOmmonly,

for example , the n wly ber aved person may not
appear to hear comments that are made directly
to hi Alternately, he may remember and report
them quite diff rently than they were stated to
him by another person. My point here is that
emotional distress is part of a total body
response .to acute loss , and these reactions
impinge on the individual' s. cognitive processesin ways that inhibit the ability to think clearly
andconcisely

Some people will even experiencegreat difficulty in making decisions at this time
simply because th y are caught up in strong and
ambivalent emotions 

fil,;

The interaction between emotional responses and
usual thinking processes observed during the
early post-death period is an important one for
i t incr ases the tendency for people to depend on
other people for helping with decisions. 

We knowfrom the studies of Glick, W iss , and Parkes thatth$ bereav d p rson during the immediate post-
death period oft n look d to other peopl fordirection and guidance in making '

decisions aboutthe funeral ' transaction. Widows
' in rtlcu- wereprone to look , to the men in their immediate familiesfor assistance in this matter as well as to the

funeral director from whom the purchase was made. 

201
In r gard to th condition of the bereaved as it relat

s tothe paucity of complaints about the arrang
ments and the COst offunerals, I believe the emotional condition of th

bereaved issuch that it renders unlik$ly a cl
ar memory of what transpiredand furth rmore equent motional developm nts as pqJ; of

20/ Testimony of Dr. Jeanne Benoliel professional nurseTr. 5 5-97.



the grieving process also inhibit an individual who might in
other circumstances file a formal complaint. 

211 A numer of
therapists testified that there is sufficient !desire on the
part of the survivors to put this experience behind them so
that a reviving of the despair felt at death (which might result
from the filing of a complaint) is looked upon a too costly for

any possible benefit it might derive. 
221

Sumary; The funeral transaction has several distinctive
Characteristics which serve to place the consumer iha
disadvantaged bargaining position relative to the funeral director
and leave the consumer especially vulnerable to unfair and
deceptive practices. ese characteristics are

The disorienting effect of bereavement.

The feeling of guilt or other emotional
consequences of death.

3. The inimum time available tb make arrangements.

The finding gives rise to a paradox. If the consumer is
disoriented and he or she is the one who is makil1g the arrange-

ment or the decisions relative thereto, then will a series of
written sclosures be meaningful? How mucpwritten (or for
that matter , oral) information can be absorbed, given the short
time available ahd the necessity to deal with emotional conse
quences of death such as guilt.

On the other hand , if the arrangements and decisions are

being made by someone not in deep grief, a friend of the family
or a distant relative, are extraordinary measures, such as some
of those contemplated by this proposed rule, justified? 

In dealing with this problem one must keep in mind that most
consumers are not knowledgeable about funeral laws 

, -

alternatives
and prices. (See discussion of Issue No. 24 imediately
following. ) This lack of knowledge would apply equally to the
grief-stricken as well as the more objective friend of the
family. To the latter written disclosures could be most helpful.

The information disclosed could also serve an educational
function to the extent it is read by the recipient. Although
most people arrange few funerals in a lifetime, the inforrn~ tion

so distributed could be , of some , later use, just as Truth in
Lending disclosures sometimes make a consumer a te of annual

percentage rates and Serve as an aid in later trnsactions rather
than in the one ,giving rise to the disclosure.

):,

211 See, , Wahl, note 4 su ra, at 8511-l2 and Wallace,

note upra , at 5526-27.

221
Wahl, 

See Klagsbrun, note 6 supra, at 1357-58 and



An additional benefit could accrue from disclosures: 

retrospect consumers could determine whether they had been
fairly treated. This would help in 

subsequent decision making,as to which funeral home and what type disposition to use if 
the occasion next arises.

The disclosures will thus be an aid to those charged with
regulating funerai home compliance with state law. 

Withdocuments in hand, a consumer will be able to point out whereq violation may have Occurred. 
For the reputable funeral home this will be a protection

also. There will be no accusation of non-disclosure, for theevidence will be at hand that no violation had taken place.

,j;

Iii

Issue No. 24

Consumer knowTedqe of' 'relevant considerations. Have consumersrchased funeral services and products with incomplete or
inacurrate prior knowledge of: 

legal requirements and prohibitions; available alternatives respecting disposition of the
dead and commemorative services; funeral homes

' offerings andprices; and other material information?"

Virtually all consumer witnesse
s indicated that consumershave very little if any knowledge of legal requirements and

prohibi tions. 231 Only infrequently does a consumer handle a
funeral transa

ion. 241 This experience is insufficient to
development of 

any treet wisdom" on the part of consumers.A number of witnesses testified as to the degree of Consumer
ignorance of funeral requirements. 

25/ Several witnesses

231 See, , testimony of Staunton O. Fland!"rs, Gonsumerand Temple -Srial Group member , Tr. 4649-5l and testimony ofMalcolm Siegel , consumer, 'lr. 2961-62.

?il See , Raether, Note 14 supra , at p. 127.
251 Testimony of Beatrice Heveran

, Assistant Chief, ConsumerFraud-and Protection Division, Office of the Attorney General,
State Of Illinois , Tr. 4446-47. 'lestirnony of Howard R. KaufmanChief, Consumer Fraud and Protection Division, Office of the
Attorney General, State of Illinois , Tr. 4476. Testiliy ofProfessOr Byron D. Sher

, Professor of Law, Tr. 7525 Testi-mony of Dr. Peter W. Sperlich
, Professor and Consultant toCalifornia Citizens Action Group, Tr. 7411-13

. Also see surveyby Dr. Sperlich. HX-Los Angeles 
17.



testified as to the ignorance of eldarly 26/ conca
qing f narals

in general and legal requirements in partICular. 
Savef otner

witnesses, including the president of a large ind4st
Ytrada 

association, testified as to the degree of ignor
nce of cofis arsin general. ?2/ 

In regard to the availability of alternative metnods Of
disposition most of the sama , witnesses tastified that thera is
relatively little knowledge about such alternative methods 

281

To the extent that knowledge today is based On advertising, 

tha
findings in this document in regard to Issues 22 aqd 26 are
relevant. There is virtually no advertising about the
availability of alternatives and relatively litt,le consumerknowledga thereof. 

In regard to funeral home offerings and prices as well as
other material information, consumer ignorance is typical. 

291

The lack of a vertising and the unavailability of prices ana-
price information over the telephone serve to keep tne consumer
in ignorance. Even when a consumer 90es into the funeral home,
he still cannot determine just what the alternatives are since
some of the offerings, particularly the low cost casket, may
not be on display. 30/ Some funeral directors testified that
should a consumer ask for a low cost or , as many industry

members call it, a "welfare " casket, helshe would be told about

its availability and its cost: nevertheless, time and again,
consumers and consumer group 

repr sentativestest. ed as to

26/ Testimony of Louis MacDonald, American Association, 
Retired Per&ons and The National Retired Teachers I Apsociation,

Tr. , 2637- 39. , Tastirnony of William R. HuttO?, E acutive Director,
Natlonal Council of Senior citizens, Tr. 13145;

?21 
Testimony of, Fred Sweeton, East Tennessae ' Memorial

Society, Tr. 9579. Testimony of Jane Flannagan, Pittsburgh

Memorial Society, Tr. 9283-85. Testimony of Lawrence Jones,
president, Nat,ional Funeral Directors and Morticia:ps A!?sociation,

Tr. 9814-15.

28/ See

g..

, haaring exhibit of RebaccaCo en, Continental

Association of Funeral a"d Memorial societies. HX-Washingt()n 39, '
pp. 33-34 (Examples of consumerignoranca d-alternativa methodsof disposi tionY. 

291
10992

See testimony of Dr. Hans B. Thorelli,
See :also discussion of Issues 16, 21,

See discussion of Issue 10 (a) .

professor, Tr.
and 26.

lQI



their, ignorance 311 and the other findings in regard to
information on alternatives and prices support the finding
that such ignorance is widespread.

What results in many insta ces contributes to a situation
termed by economists monopolistic competition. 

321 The consumersurrenders' the body of the deceased to afuneralhorne without
knowing all the relevant facts about costs, products and
services. 331 The differences may be in the name of the home
(brand identification) without significant price cOmpetition.

The industry representatives pointed to a number of efforts
on their part to disseminate information about legal requiremeilts
alternative methods if disposition, and funeral home offerings. 

341They are particularly proud of an array 
of, pamphlets which are 

available in a uneral home which describe many of these points
although remarkably they have almost no information in regard to
price. 

1, Whilli thesli pamphlets are available. passively, theyarenot vailableat a time 9r a. placewhen a consurnercan usesuch information. What is that time and place one 
might ask?When making f neral arrangements is one time when knowledge and

information about legal requirements
, alternatiVli methods andprices would be extremely helpful

.. Reluctance to give specificinformation in written form was marklid, based on testimony by
funeral directors. 36/ Many felt it would interfere with their

311 See

, '

e.g., written submissi.on of Congressman FloydFithi , conta ning letter of Edgar Wirt, Greater LafayetteMemorial Society, ' Record II-C 1830 and Cohen, note 28 supraat 33-34.

321 Testimony of Professor Steven Shavell
, economistTr. 118 71..73.

331 Id.
341 See , HX-Chicagol and testimony of Robert 

Ninker ( executive , director , Illinois Funeral Directors AssociationTr. 2674-78 and hearing exhibit Of C. Stewart Hausmann, exeuctive
director, New JIirsey State Funeral Directors Associa t Qp, HX-Hausmann 1.

Id.
361 See , testimony of Burton L. Hirsch, funeral director

and vICe chairman, Pennsylvania State Board of Funeral Directors, Tr.
12499-12502 , 12509-14 and testimony of HenJ:y M. Gutterman, funeraldirector, Tr. 1931-.32.



relationship with the survivors if certain informadoj1 hl1dto
be written and most preferred to give i formatiol1 or +!JX; 'J7/
written information as contemplated by the propol3ed :tEjW;mld
be most helpful in the at need situatio 38/

, Other methods are ' also used by funeral ' di ",ctors to
disseminate nOI\pricein;formatiori about funeral services. Such
information, based on liY viewing of that which was aVa.ilabl
this record, is generally biased toward the " traditional"
funeral. 39/ Discussions of alternativ",s is lirited Or non-
existent, while the benefits of the " traditional" fun"'ra.l are
stressed.

- -

Information is frequently available in !Jectures to schools
and service clubs. 40/ This is a commendable but an inefficient
means of delivering information to the 'portion of the public
needing it. It is insufficient information since it is biased
and omits price. information.

As eminent an expert as Dr. Edgar Jackson, a wel1 kj1own
pastoral psychologist, writer and lecturer on the sUbj",ct of
this proceeding was asked" .... I would ask you if you wouldn
believe that people do know what the law is with respect to
funeral pr,actices in the va.rious states?" The witness: There
are probably liany who don " 41/ DJ:. Robert Fulton of the
Department of Sociology of the-University of Minnesota was asked:

Well, would you say most people are knowledgeable?" Answer,
No, I wouldn t say most people. 42/

37/ Id.
381 At-need refers to the time at which funerals. are

arranged , in this case immediately after death. n, isdistinguish",d
from pre-ne in which th", ' party. arranges for his/fier owt funeral;
The latter can be at a fixed or at a flexible price.

221 
S",e e. g. , hearing exhibit containing pamphlets and

testimony of Noranel Nely, Florida Consumer Information Bureau,
Florida Funeral Directors Association, Tr. 10023- 25 and HX-

Atlanta 17, and Ninker, note 34 supra , at HX-Chicago 1.

401 See , testimony of Arnold Horl1berg, funeral direstor
and P sident, Funeral' Dir",ctors Services Association of Gre ater 
Chicago, Tr. 477Q 71 and testimony of C. Stew""!1ausmann, execilt:ive
director , New Jersey Funeral Directors ASsoc!:lOIJ Tr. 505-06

411 Tr. 5355.

Tr. 7007.



Sumry: Consumers have purchased funeral services and products
wlth l ttle knowledge of l gal requirements and prohibitions
available alternatives respecting disposition of the dead

, andfuneral homes I offerings and 
ces. This consumer ignoranceis pervasive. 

Issue No. 27

State regulation of unfair and deceptive funeral practices.
Have state regulations or enforcement actions adequately
regulated funeral practices such as those described in Issues

22 above?" 

and

Issue No. 21

In what way, if any, have funeral service industry members or
other 'individuals or entities restrained, harassed or inter-
fered with the marketing (including adv

rtising) and sal s offuneral merchandise and services and alternative methods of
disposition, including pre-need arrangements , cremation servicesand contracts with memorial societies?"

The question of the adequacy of' state regulations andenforcement action is central to the basis and purpose of the
proposed rule

tor if in fact states are protecting theirrespective citizens , then an additional layer of regulations
should not be necessary. There are costs to all regulations
and this must be borne in mind since generally such costs are
passed on to the public in one form or another. 

We must takecare not to "protect (them) out of all (they) own.
The Issue refers in its body to Issues 1-22 ih the Final

Notice 441 in regard to the proposed rule. To the extent thatthe pra ices such as failure to release bodies 
451 and

requiring a casket for cremation 461 exist at alr-on might

441

Rodgers and Hammerstein, "
The King and I. II

41 Fed. Reg. 7787.
'0-

See discussion of Issue 

See discussion of Issues 4, 5.



conclude that a federal regulation with its additional+f\yer of
penal ties would be a heal thy dgterrent , to those' who would,
consider violating these' generally accepted principles of good

conduct, principlgs which are sanctioned by law and
regulations. 471

To the extent that other practices are found to be
prevalent practices, such as embalming without express
permission, then it follows that Issue 27 must be answered in
the n ga ti ve. 

Nevertheless, I believe it would be helpful'
to discuss the

considerab,le amount of testimony elicited during this proceeding

in regard to the quality and quantity of state regulation.

State regulation of the funeral industry arose out of the
need for policing of various sanitary and h alth r quire-
rnents. 48/ Such requirements, while not uniform, are of a
pattern cand I have no reason to believe they are not enforcgd
throughout the nation. Some of th se, such as the requirement
that each branch of a funeral establishment have an embalming
room, are anticompetit ve in a metropolitan area. There 

is. 

reason central embalming facilities could not be used to the
bgnefit of consumers. The concept of the full service facility
is outmoded and today has the effect ' of restricting gntry into
this market. 491

Typical of the makeup of virtually all state regUlatory
boards is one overriding characteri tic: these board!: consist
of funeral directors, active or retired, though generally the
former. 50/ Only rarely is a consumer included as a member of

47/ S'ee testimony of David C. Murchison, counsel to NSM,
Tr. 12378-85.

481 See written submission of John J. Curran, president,
New York uneral Directors Association, Record II- 185, p. 2.

!2/ 
See Dr. Roger D. Blackwell" "Price

Industry, " Quarterly Review of E'oohornics and
winter ' 76, No. 4, p. 80, Record, VI-

Levels in the FuneJ:al
Business 1 vol. 

'J,

50/ See, e. g., Final corrected copy , Ana lysis of State
Statute s, Rule

; ,

and Regulations Affecting Funeral Practices
Industry, HX-Atlanta 7, pp. 2 , 3" 12-14 and testimony of
Kathleen F. 0' Reilly, Consumer Federation of America,
Tr. 9209-12.



a state board. 511 Recently the Governor of California
appointed a welI=known consumer representative to the
regulatory poard. His entry int

this area was viewed
something less than glee by industry sources. 

521
As examples of the " revolving door,

Carlton . Lorberg,Chairman of the Missouri State Board of Erblamers and Funeral
Directors was formerly a director of his state funeral
director s association. 

531 Richard Myers, Chairman of the' Utah State Funeral Direc tors and ErbalrnersExarnining Board hasbeen an officer or director of his state association for 15-17
years as well as an officer of I'FDA.

541 F. James Wylie , Jr.in 1971 was appointed to the Florida state regulatory boardand was reappointed in 1975. 
In 1974-75 he was President of

the Florida Funeral 
Directors Association. He resigned fromthe state board on October 1, 1975 to become Executive Secretary

of the Florida Funeral Directors Association. 

551 None of thesepractitioners perceived any conflict of intere
Indeed, thisis the standard modus operandi in virtuallY every state.

with

The funeral industry membership maintains close relationships
with the regulatory boards in th", states. The General Counsel forthe National 

Funeral Directors Association, Thomas Clark, 

is alsoLegal Counsel for the Conference of Funeral Service Examining
Boards. 561 The Conference of Funeral Service Examining Boards
is the trade association representing all of the state regulatory
boards.

511 Id. and see testimony of Rep. H. Lynn Jondall, Michigan
House -Of Representatives and Minister, United Church of Christ,
Tr. 4079-80.

521 See, e.g. , Charles Kates , editorial, American FuneralDirec tor December 1 976

, p. 

30.
Tr. 4677.

Tr. 8336-37.

551 Tr. 9705. In 1975 the Florida legislature passed astatu prohibiting membership on both boards at the same time.

561 See , testimony of H. Don Devol , funeral directorand member , Licensing Board for the Funeral Directors an Embalmersof the District of COlumbia
, Tr. 14138-39 and written-brnission ofletter from Thomas H. Clark, legal counsel

, to state licensingauthorities, 
MeIDersof the Conference of Funeral Service ExaminingBoards , dated ' Oct. 31, 1975 , Record II-C-1519. This reference toMr. Clark' s functions is not intended to imply nor should anyone

infer that Mr. Clark behaved in any manner unethically. 
In thisproceeding, he represented only the National Funeral Directors

Associa tion.



California , which is reputed to be an eXamp!e of'nqw well
a state can regulate for the benefit of consumer$, is 'ilgar-
,ticularly interesting case in point. The testimony to be 9
by various officials of the California , State Qard was orwaJ:ded
to the Commission in envelopes of the counsel of a tJ:ade
assqciation. 571 While this is not in itself in any way illegal,
it does pointi:o the closeness of the relationship.

, :'

A member of the board regulating the funeral industry in
one state ' could not, under questioning, distinguish between his
role as state official and his role as funeral ,director. 581
This confusion of the public and the private interest is typical
of the quality o stilte regulation. It is related to the
previous observation in regard to the, makeup of these boards.

Since the boards are made up largely of practitioners, a
great deal was said about the merits of peeJ: review throughout
this proceeding. 591 Consumer advocates opposed such peer
review. 601 while-funeral industry members were in favor of
it, 611 While it would be relatively difficult to regulate any
industry without the advice of practitioners, it is asking for
a largeness of view and spirit not generally prevalent to hope

571 See testimony of Robert
Californ ia ate Board of Funeral
Tr. 6545-56.

G. We ster, president,
Directors and Emalmers,

581 See testimony of Robert D.
treasurer of the Indiana State Board
Directors , Tr. 5026-32.

Beach" Secretary and
of Emalmers and Funeral

591 See e.g ., O' Reilly, note 50 su ra, at 9209, testimony
of Sanford Waxer, Consumer Federation of America Consumer
Alliance of Michigan, Greater Detroit Memorial Society, Tr. 4233-
34, testimony of Richard G. Fathy, consumer representative. Unit,
Dept. of Consumer Affairs , State of California, TJ:. 8113 14,
8122, testimony of BruceM. Hotchkiss , funeral director, Tr. 8529-
30, and statement of Earl Quattlebaum, funeral director, Record
215-46- 20, #78, pp. 7-8. '0-

60/ See , O' Reilly, . and' WaxetTid
61/ See , e.g. , Hotchkis , note 59 supra , at 8529-30 and

Quatt leb um, n te 59 supra , at 7;"8



that practitioners would act in the public interest rather
thanin their private interest on a long-term basis. 

621 The stateswould be well advised to have a minority of fune
l directormembers with the balance being public members of One sort or

another. 631 Were this, to have beel1 tne general praGticethroughoutthenation, I do not believe this proposed rule would
have seemed necessary ,to have issued from the Federal Trade
Commission. i!1 

Most state boards have functioned as complaint resolution
entities. While this has some virtue for the, complainingparty, the simple resolution of' complaints may serve to
obfusca te real problems and ignore others. The obfuscation
takes place when the party complaining is satisfied, withdraws
the Gomplaint , and nothing else is done. 651

A particularly egregious example of this occurred in
California when a party, a child of the deceased, complained
to the state board and the complaint was referred to the
affected industry member for comment. It appears pressure wasplaced on the widow in the form of a threat that certain
veterans ' burial benefits ' previously granted might be withdrawn.The widow then induced the complaining party to withdraw the
complaint. 

Since California is reputed to be one of the best states
in regard to consumer protection regulations of the funeral
service industry, this example, while it may not be typical of
the practice in California, is typical of those cited by
consumer advocates as well as some consumers who testified 

this proceeding.

621 For a clearer discussion of
the d cussion by Sir William Schwenk,
Iolanthe II 

onflicts, see or ' hearGilbert' s chancellor in

631 This is gratuitous advice and obvious as well.
thele the pervasiveness of dornination of state boards
funeral directors makes this 'unavoidable. '

641 There is no record basis fO this speculation, but,basedon my observation of citizen members of state boards , Ibelieve they would have served the public interest better
. thanthose presently sitting on these boards. 

'0-
651 see , rebuttal submission of FTC star c ntainingwritten . submission of Mrs. William Hutt " consur",r ,. Record X-1-128.66/ Testimony of David Buck , executive secretary, CaliforniaState-Soard of Funeral Directors and Embalmers

, Tr. 8412-16.

Never-



Along this same line is the view of the attorney' general
of one state who testified he is against the rule because he
had received n9 complaints in regard to certain practices. 

67/
The mail  bag approach to consumer protection is far from the
only measure, and perhaps not the best, of the efficacy of laws
and their enforcement.

That attorney general testified that in his state violation
of statutes or of the rules of the State Board of Embalmers and
Funeral Directors may result in ' disciplinary action by means of
suspension or revocation of a license where such action is
warranted. This power vested in regulatory boards in most
states is awesome. It is much more compelling than the
pmmission ' s power to issue an order to desist or for that

matter to levy hee.vy fines; In the funeral industry, the license
is all important.

In his state, one of the statutory actions which may result
in - license revocation is unprofessional conduct. The state
board, for ihstance , could decide that price advertising 

unprofessional; then a price advertiser could have his license
challenged and possibly Tevoked thus putting him out of business.
Interestingly, the attorney general could recall no disciplinary
actions of funeral directors ever by his state.

As to the adequacy of regulation, he seemed to rely
heavily on a letter he received from the Better Business Bureau
in which it was pointed out that within the last 3 years that
office had received only two funeral related complaints. During
that period almost 30, 000 deaths had occurred in that area. 
the Office of the Governor of the state, there is an Office of
Consumer Protection established in 1972. Between 1972 and 1975,
that office received a, total of 14, 429 complaints of which only
five were filed against funeral directors. He testified that during
the period of 1970 to 1975 , the State Board of Embalmers and
Funeral Directors had received a total of ten complaints . Except
for referrals , his office had received no complaints on funeral
service industry members in his state and he returned to this
theme constantly during cross-examination. He indicated his
office had not undertaken any investigations on its own nor was
he aware of any other investigations of funeral service industry
practices. Thus he must rely on consumer perceptions of
deception , unfairness, and abuses. It is .readily apparent there

'0-

671 Testimony of the Honorable William J. Guste, Jr.,
attorney general

, ,

State of Louisiana, Tr. 8841-42.



a+e many areas of consumer protection in which the consumer istotally unaware of practices which may be deceptive or unfair.
The attorney general, joined by many other state regulators
has adopted the mailbag view. It has been , in fact , theprib1ary defense of the funeral service industry throughout
tqis proceeding. If complaints are minimal and these are
resolved satisfactorily, then all is well.

The situation in North Carolina is much the same. 
Therethe attorney general perceives himself as an ardent consumer

protectionist. He Pointed out that he can and does enforce
laws against unfair trad practices. For instance, in regardto the automobile industry, he has received two complaints a

day. 681 In funerals he receives few with most complaints
corning-from businessmen rather than consumers. 

691 Nor has hehad occasion to send out investigators to dete
rmine what thepractices are and whether the funeral directors are in compliancewith state law. "

We don I t inspect them. There is an investigatorassigned to the Mortuary Science Board. 
We don ' t inspectfacilities.

" "

We investigate violations of law, and I have not
had an occasion to yet get to that stage where We will send a
person out. If that' s necessary, they ll be out there. 7.1

The state board is selected largely by election by
licensees, 71/ with two other members

, one ex-officio and oneappointed bY-the governor. 721

The other, side of such insufficient 
regulation whichshould be cited here are the examples of the States of New Jersey

and Missouri. In New Jersey, the then regulator charged with
this responsibility, the Honorable Millicent Fenwick

, upon takingoffice perceived proQiems with the regulation of the funeral
service industry despite the fact that she had received virtually
no complaints. 731 She stated that when she became Director of,
the Division oflConsumer Affairs in the Office of the Attorney
General in New Jersey, she began to get lIabouttwo, sometimesfive complaints a week regarding funerals from consumers. Now

681 Honorable Rufus Edmisten, Attorney General of North
CarolIna, Tr. 10075.

691 Ibid. Tr. 10075-76.
'0-Ibid. Tr. 10120.

711 Ibid. Tr. 10077.
Ibid. Tr. 1013 9.

731 Richard Myers, Chairman, Utah State Board of FuneralDirec tor s and Embalmers also testified as to numerous changes
in state law and regulation without the incentive of consumer
complaints , Tr. 8295-96.



these were probably the smallest of a number of categories
of complaints that corne into the Consumer Direqtol' , " office.
I proceeded on the basis of the complaints I redeived, 'Ind

working wi h the lawyers available. to me from ' the , Attbr
General' s office. I had a staff of 16, and We wbrked with
the. Board of Mortuary ,Sciences to devise a set of rules ;01'
the funeral industry. 741 She and her staff in " ,cpoperative
effort with funeral service industry members revamPed the !aws
and regulations of New Jersey and implemented one of the first
itemization disclosure laws and , other protections for the
benefit of the consumers in that state. 

Similarly, in the State of ,Missouri, the Honoraple ,H"rvey
M. Tettlebaum also perceived problems or had them bl'ought to
his attention by various parties. Rather than wait for" body
of complaints to "ccumulate, MJ. Tettlebaum and his forward
looking regulatory board devised new legislation and
regulations to .encompass a I numer of areas previously untouched
and to enact protection for the benefit of consumers in the
state. 

2i1 
Rarely has this been accomplished in other states.

Were Mr. Tettlebaum s experience general, I would find
adequacy of state regulat,ioDi however, that is not the conclusi
to be dr"wn from the evidence presented in this proceeding. 
fact, funeral service industry members have used the state board
to restrain, harass, or interfere with the marketing and sales
of funeral merchandise and services as well as alternative
methods of disposition including pre-need arrangements , cremation
services, and contracts with memorial; societies. Tne rest:laint,
harassment, and interference takes a numer of different forms

service
funeral

Tennessee, the st"te board attempted to stop a funeral
industry member who owned a cemetery fJ:orn building a
home on that property. AS a resul tof Ii tigat'ion the

741 Testimony of the Honorable Millicent Fenwick,
congresswoman from New Jersey and former director of the
Division of Consumer Affairs, Office of the Attorney General
of New Jersey, Tr. 10655-56.

'0-
751 Testimony of the Honorable Harvey ettlebaurn,

Chief-Counsel , Consumer Protection Division, Office of the
Attorney General, State of Missouri, Tr. 4720-30. 



funeral home had to be separated from the cemetery. 

761 That
one stop dying 771 is more eco ornical thq fuu+tisel;f- evident. is litigation should serve to deter anyone
else in the state who should be of a mi d to devise methodsof J;ri ging this serviQe to the public atlQwer cost. 781

In Florida, the. state board and state agencies Were used
to harass ~nd restrain a marketer of immediate disposition
services similar to those that are flourishing in '
California. 791 Immediate disposition services are generally
crematories ich accept bodies in qontainers , cremate themwith() eremoriy" . viewing.or ' services ,.:ind, retuJ;n th,e
cremains (s ic!) upon completion of the process. While immediatedisposition maybe available in a number of places exclusivedisposition services' are presently in operation in California.A group of business people attempted to establish such a service
in the State of , Florida. That Florida has a large population Of
oldeJ: people similar to the demography of California made the

761 Frank Long, "The Oak Ridge-Knoxville Way of Death,
The oak Ridger , Knoxville, Tennessee , August 1973, Record III-J-13. In addition, Robert , T. Shackelford, Jr., a funeraldirectorfrorn TenneS'se'e" referred in his testimony to the

Greenwood, Case " in which a cemetery was sued by the State Board
of Embalmers for selling a crypt or a vault without obtaining a
license as a funeral 'director. Mr. Shackelford indicated that
the Appeals Court has . ruled that " it is legal for that cemeteryto sell what they were selling. This is another example ofstate regulation interferi g with the marketing, in this casepre-nee of a vault or grave liner, Tr. 9081.

77/ I use the' term " one stop dying" to refer to combinationmortuary, Qemetery,
establishments. The savings which would ac.cruewould result from better utilization of human 

resources; that is,workers could be employed either in the funeral home or in the
cemetery operation with proper, scheduling to achieve greater
efficiency. dditionally, there is considerable time saved in
avoiding the necessity for a funeral cortege.

781 Michi"1anlaw forbids. such cOmbinations. See testimonyof Rep: H. Lynn Jondall Michigan Ho";se of Representatives,Tr. 4086. '0-
791

Crema tio
Testimo y of .CharlesJ01;dan , !?r'csident,
Society and Michael Hastings , attorney,

iNa tional
Tr. 9937-73.



marketing of this low cost service feasible. The
which apparently resulted from a perceived threat
of " traditional" funeral services, interf.ers' with
of alternative methods of dispositi9n. 

, Memorial societies which are cooperative groups of people
who have joined together at a minimal cost, usually five to
fifteen dollars for a life membership, to attempt to secure, loW
cQ$t funeral services for their members, have beenharassedj
intimidated, and reviled by industry members. 8LI

litig-ation,
to marketers
the marketing

While the society in Seattle has had a long stanc'ing and
heal thy relationship with a funeral director, 82/ a number of
other witnesses testified to the difficulty a memorial society
has in securing a cooperating funeral director. 831 It is
understood in the Ame ican competitive enterprise-system no one
should be compelled to cOl1tract with another against his will
except by statute or regulation. However, that is not the case
which we are discussing here. What has occurred is that parties
wiShing to contract have been prevented from doing so by peer
pressure. 

Typical is the experience of the Memorial Society of
Georgia whose representative testified, " It has been our
experience that interference occurs here in Georgia, just as
the staff has pointed out in the memorandum, and runs the gamut
from the most subtle kind of peer group pressure to actual
legislative restrictions. 

801 Id.

811 See, g., Cohen, note 28 upra, at 25- , testimony of
LindaLarnirand Northeastern Inc'iana Memorial' Society, Tr. 4945
46, Waxer, note 59supra, at 4201- 02, and testimony of William C.
Klein, Rochester Memorial Society, Tr. 1616-17.

821
Memor 

Memorial

Testimony of Friend A. Deahl, board member , Peoples
Association and Continental Association of Funeral ahd
Societies , Tr. 5628-32.

note
831 See, e. g., Cohen, note 28 supra, at 25-30 Lamirand

pJ:a at 4 945- , and Klein, note 81, q , at 1616-17.

841 See e.g ., Cohen, id.



Because of our experience here, and the first was our
initial attempt to find a cooperative funeral director, we
found many directors approached indicated a willingness to
honor an informal price arrangement but refusal (sic) to signa written contract which could be made public.

II 
In the course of these approaches , we were told more

than once the funeral director was afraid of encouraging the
' displeasure if not actual retaliation by colleagues, all the
way to legislative restriction. 851c\ 

In Michigan the Mortuary Science Law, according to a
representative of the Greater Detroit Memorial Society, has
forced the society to "become merely an advisory organizationwithout the power to enter ' into contracts with funeral
directors, contrary to the majority of other members of the
Continental Aps?ciation of Memorial Societies. II 86/

Not only have we had difficulty getting any information
from funeral directors , but we have found it impossible to be
put on the mailing list of the State Board of Examiners in
Mortuary Science to receive copies of meeting agendas orminutes of meetings, or to be advised of the dates of meeting
so that we might observe them. It has even been difficult at
times to secure copies of laws and rules under which the Board
operates. 871

While I have observed that the growth of memorial
societies has been modest, one must wonder what it might have
been had it not been for restraints upon the availability of
contractual arrangements with cooperating funeral directors.
The memorial societies themselves make no great claims to
potential growth and this modesty is justified by the facts.
In the Northwest , despite the relatively unrestricted atmosphere
the growth has been, as pointed out previously, heaLthy but
still not a threat to the industry.

Restraint of pre-nee arrangements is discussed under the
response to question 30 (b) .

851 Cynthia Beattie, representative of the Memorial
Socie of Georgia, Tr. 8937.

871

'0""
Sanford Waxer, Tr. 4200.

Id. at Tr. 4202 and Tr. 4208.



In some ' fields , occupational licensure has been used to
restrict entry. Many states require only a high school
educa tion plus some subsequent study and work in a school of
Mortuary Science and experience 

an apprentice or intern

in granting licensure as an embalmer or funeral director . 88/
The, trend in the industry, however,. is to " upgrade" the 
requirements for licensure. 89/ Twenty-one states now require
2 years of college. 901 ThelUniversity of Minnesota has
established a 4- year-prograr of Mortuary Science. 911

Testimony, however, has indicated it is not that difficult
to embalm a body. 921 Funeral directing requires other skills
but these can be acqu ired on the job over the years. The best
demonstration of this is the lack 'of formal training of many
excellent practitioners today, the apprentice system having
been in place for a number of years. he increased requirements
for licensure may operate to restrict ntry ihto this market and
may be ' interfering, thereby, with its operation. Parties, stich
as those mentioned in Florida, who seek to establish alternative
methods of disposition must in that state and in other states
comply with the board requirement that they be licensed as
funeral directors. The increased requirements for education
inhibit (or prevent) such business people from entering thisfield. 
Sumary: State regulation against unfair or deceptive funeral
industry practices has been dominated by industry interests to
the detriment of consumers.

Funeral service industry interests have utilized state
regulatory boards to restrain, harass, or otherwise interfere
with the sales of funeral merchandise and services and alter-
native methods of disposition including cremation services and
contracts with memorial societies.

881
Servi
doctoral

See, e. g., B. Crouch, Professionalism in Funeral
A Stu y of Work Orientations (August 1977) (unpublished
thesis available in FTC library), p. 28.

89/ See, e. , II Conference Approves Curricula Revision,
Caske d Sunnyside , December 1976 - January 1977.

90/ See, g., Hausmann, II Funeral' Service.;Meeting Needs

- - ..~. . . 

Serving People, " HX-Hausmann 1.

911 Testimony of Dr. Robert Fulton, sociology professor,
Tr. 6979- 80.

92/ Testimony of James R. Scannell, administrative coroner,
San Francisco, California, Tr. 7614.



State regulatory boards have increased educational
requirements asa prerequisite to licensure with the result
that entry into this market is restricted

, particularly the
immediate disposal services whose owners or operators may
not. be able to pass the increased qualifications for a

cense.

Issue No. 30

pre need sales. (a) Can funeral consumers obbiin lowerprices and avoid problems associated with at-
need sales bymaking funeralarrangeme'nts in advance of need?"

(b) Has the availability of before-need arrangements been
restricted in ways which injure 

rather than protect consumerinterests , by, State laws or regulations, or by actions of
funeral service industry members of trade associations?"

In its StateItent of Reason for the proposed rule, theCommission stated-that it has reason to believe that liActionsby funeral industry members to inhibit economical funeral
offerings, pre- arrangements , immediate disposition
services, or memorial societies disadvantage consumers by
restricting their choice of funeral arrangements and may
suppress competition in that industry. 931

211 40 Fed. Reg. 39905.

The question of pre-need: planning of one I s; own funeralas opposed to at-need sal to the survivors received
considerable attention during this proceeding.

Consistently raised was the question of who should make
the determination as to type of funeral, the subj 

ect of theceremony (obviously) before deItise or the survivors afterdemise. , While the legal right to enforce such arrangements
may vary with the jurisdiction, 

941 pre-arrangement provides
the consumer with peace of mind that the final arrangements
have been made tp one I s satisfaction at satisfactory prices.
Eliminated is any guess as to what the deceased desired.

941 See, e.g., testimony of ByronD. Sher, pr ssor of
law, . 7530-3r:



A numer of objections have been raised to pre-need
planning and firm pre-arrangement of funerals. One argUment
is the mobility of people in our society which has been
commented on previously; 951 Some purchasers do not move a
great distance and thus cou d obtain the benefits of the
pre-need contract by emaining in the vicinity. ' Additionally,

pre-need contracts have been drawn to allow for refunds or
for reciprocal honoring of contracts at convenient
locations. 

An argument was raised that some people would :make
bizarre arrangements to spite the survivors. 

971 This m y be

one of the risks of a free society. Furthermore, pre-arranged
funerals may be made by 'families together after consideration
of all the alternatives. 98/ Pre-arrangement for many people
affords the opportunity to-face death and plan for it without
leaving this task to survivors.

Some people change their minds about the type of funeral
they want after entering into a pre need arrangement. 991 

that is the case such contracts may be changed by mutu
agreement.

An important consider tion, perhaps above many oth rs, 

the concept of freedom of choice. While this can mean the
freedom to choose a II traditional at-need funeral, it should
also include the freedom to arrange prior to death one 

sown
servic without having availability of such services
restricted by law , regulation or peer press re, provided such

arrangements do not offend public policy or sensibilities.

951 ee, e. g., testimony of Mildred Damiano" funeral
direc r, Tr. 305- 06.

961 See testimony of John Lawton, president, Sierra
MemorIal Serices, Inc., Tr. 6489-92.

97 I Testimony of Robert P. Shackelford, Jr., funeral
direc tor , Tr. 9058-60.

981 Rebuttal submission of Prearrangement
Assoc tion of America, RecordX-6, Part II, \

Interment

'0-
991 See, e. g., testimony of H. E. B n, president, Palm

MemorIal Esta te Plan , Tr. 6643 and testimony of Patrick J.
Farmer, funeral director, Tr. 2301-02.



Those who sell funerals on a pre-need basis feel that the
funeral industry as a whole today does not advocate ' and does
not actively engage in pre- need sales. 1001 In fact, the
industry actively supports legislation to restrict pre-sales. Representative H. Lynn Jondall , Michigan House ofRepresentatives , disGussed techniques used by the Michigan
Funeral Directors Association to prohibit the development of
pre- need programs. 1011

There is little evidence in the record of the proceeding
to support a finding as to whether consumers can obtain lower
prices by making funeral arrangements in advance There are,however , benefits , albeit noneconomic , as previously discussed:
the exercise of freedom of choice without the time pressures
and disorientation which are usually present in a sale at-need

The record contains numerous statements from witnesses in
regard to the ' sales tactics and pressures employed by pre-need
arrangement salespersons. 1021 As a result, the at need funeral
industry has sponsored and supported state laws which prevent
the solicitation of consumers for the purchase of funeral
service merchandise before death. 

1031 While there may be some
evidence of improper sales tactics and pressures , it taxes
credulity to insist that such pressures cannot be handled
better before-need than in the at-need situation. The opening
of this market would protect consumers from any possibility of
pressure at a trying moment in their lives. The consumer,
making a purchase with a great deal of time , with opportunity
to investigate alternatives ' and comparison shop and to become
acquainted with. what maybe unfamiliar products and services
is more capable of dealing with this problem. Since most pre-needsales are made in the home , the cooling-off period is available
and , in fact, many practitioners offer from 10 to 30 days in
order to rescind the entire transaction. 

1041 The record
indicates that only 30 percent of prospec tive pre-need
purchasers actually sign contracts at the time they are visited
by a salesperson. 1051 The opportunity to decline , not
available in the at- eed situation.

100/ See, e.g., Prearrangement Interment Association of
Ameri te at Part II, p. 7.

1011 Tr. 4079.

1021
Tr. 1 556

l03/ See, , written submission of Prearrangement Interment
Associat ion Arerlca, at volumes I-III and testimony of Robert W.
Ninker , executive director, Illinois Funeral Directors Association,
Tr. 2711-13.

See ee g - , testimony of Roger I. Dyer, fun director 

1041

105

See Burton , note 99 supra, at 6670.
Id.



(1,Among the devices used by the funeral ind stry .to restrict
pre-need sales are state laws and regulations that require 

100 percent burial trust fund deposit of pre-need funds. 106(

The at-need funeral" industry position wa.s virtually unanimou

that a 100 percent deposit requirement' is necessary and the
consumer must have an unlimited right to a refund of the entire
amount. 1071 The reasons for this are to protect the consum
and insure the seller' s ability to deliver at a future time. 

1081

If a seller must deposit 100 percent of the sales price of
a pre-need contract, he will have no funds to payove head,
particularly salaries and commissions until a distant futuroe
date, when a demise occurs, the contract is performed 

and ' the
funds released from trust. withut fun to pay ovehead, prospeve
sellers of pre-ne fuerls will not ente ths naket.

If a seller must refund the total sales price (plus
interest in some cases) upon request of the contracting consumer,
then he has only the possibility of that future income.
Direct home sellers of pre-need funeral merchandise cannot
subsidize sales for many years, particularly when the contract
can be rescinded unconditionally. 1091 As a consequence, if a
seller will not sell, the consumer deprived of the opportunity
to choose freely among alternatives which should be available to
him.

,;,

,-'t"

As to protecting the consumer by virtue of the 100 percent
depository requirement, one funeral industry argument is that
such a requirement protects the consumer from fraud. 1101 
numer of frauds have taken place in pre- need sales. each

1061 See, e. g., Prearrangement Interment Association of
America, 98 supr , at volumes I-III and testimony of Robert
Coats, funeral director and president, Michigan Funeral Directors
Association, Tr. 3785- 86.

1071 See, e. g., testimony of Edward J. Fitzgerald, Funeral
Direc tor nd pa t Proesident, NFDA, and testimony of Mark
Waterston, funeral director, Tr. 3746-47.

1081 See , Fitzgerald, id.

1091 See, e. g., statement of D. W. Newcomer, IV, D.
N"" s Sons Record 215- 46- 29-9, #92, p. 3, testimony of
Roger C. Nauert, executive assistant to the comptroller of the
State of Illinois , Tr. 3680, Lawton, note 96 s1ipla, at, 6510,
Burton, note 99, 'supra, at 6643- 48, testimonr- Paul Butler,
Funeral Security Plans , Inc., Tr. 12818, and testimony of Richard
Myers, Chairman of the Utah State Board of Funeral Directors and
Embalmers who stated, " If there had been a 100 percent law, the
(pre-need) firm never would have been selling the program. " Tr. 8327.

1101 See, , Fitzgerald, note 107 supra,
testimony f My note 109 su ra, at 8326-27.

at 6295 and



instance of fraud or non7performance the cause of defalcation
was not the percentage deposited under state law, but rather
that funds were never deposited at all, a risk not anticipated
by the 100 percent trust fund law. In states that require a
100 percent deposit and a 100 percent refund upon the changing
dt the mind of the consumer 

there are few administrativepro edures in operation such, as licensing or auditing whichwould insure compliance with this law. As a result , the statelaws as presently written inhibit the honest vendor and do not
control the dishonest.

If a 100 percent requirement is excess'
ive, what then is appropriate actuarially based requirement? 
An official of theComptroller of the State of Illinois made a study of the burial

trust law in Illinois with a view 'toward new legislation in
this area. 1111 As a part of that study, an actuarial analysiswas prepared for the Illinois Cemetery Association by Risk
Management Consultants , a technical service of ~ffrsh &
McLennan. 112(

The study indicates that the deposit of the current cost
(not the sales price) of merchandise or services, assuming a6 percent retu,n and 6 percent inflation rate

, would provideadequate funds to deliver such goods and services at any given
time in the future. Re.

sults will vary as assumptions varyThe study, however, substantiates the position that a 100
percent deposit is not necessary as a requirement to guarantee
delivery of promised funeral goods and services at a later date
Some states have already enacted laws requiring less than 100
percent with no apparent problems resulting from that aspect of
these laws. 1131

Summary: The funeral 
consumer avoid problems associated

with at need sales by making funeral arrangements in advance of
need. His opportunity to do so is presently restricted by the
100 percent tJ:ust fund laws as well as the antisolicitationstatutes. These restrictive laws have been sponsored bytraditional (at-need) funeral industry members.

1111 See Prearrangement Interment Association of America,
note 100 pra , at Part II, p. 15-17.

1121

1131

Id. at Part II , Exhibit A.
'0-

See Lawton, note 96 Supra, at 6456-60 , 6511.
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IV. EXPLOITATIVE PRACTICES.

Issue No.

Have funeral service industry members 
performed "embalming

wi thout obtaining prior authorization when such authorization
could have been obtained from an individual responsible for
making funeral arrarigements and when the embalming wasnbt
legally required?"

The proposed rule would forbid embalming without the
funeral director s having first obtained written , or oral
permission from a family member or other person' authorized
by law to make funeral ' arrangements for the deceased
(Section 453. 2 (a)) .

The resolution of this issue depends largely upon the
meaning of the, term " authorization ; does it mean explicit,
either written or oral, or does it mean implicit authorizatibn?

few funeral directors receive explicit written authorization 

to embalm but the record indicates that this is not a prevalent
practice in the industry. One funeral tlirector stated that
wri tten explicit permission to embalm is ,granted by the
hospital release form signed by the next-of- kin. 21 No state
laws or regulations require such authorization. 37 In regard
to explicit oral authorization a few funeral directors stated:
that they secured such authorization. !I 

1',

State regulations are unclear in this area. Some states
require permission to embalm, but the type permission required
is often unclear and the penal ties for violation of the rule
are often minimal. 

1/ 
written submission of Gary Buell, funeral director,

Record II-A-765. Also, it should be noted NFDA ' has standardized
authorization forms for its membership who are interested in
securing explicit written permission to emalm. See testimony of
Sumer J. Waring, Jr., funeral director and treasure NFDA 

Tr. 663- 64.
:1.

Testimony of A. A. Rayner, Jr., funeral director, Tr. 4296.

II 
Hearing Exhibit, Final Corrected Copy, Analysis of State

Statutes, Rules, and Regulations Affecting tfle-Funeral Practices
Industry submitted by Consumer Federation OfAmerica, HX-Atlanta
7, pp. 4, 18-22 and Appendix pp. 1, 2.

!I See e.g. , testimony of Patrick J . Farmer, funeral
dlrector, Tr. 2315-16, and testimony of Mildred Damiano, funeral
director, Tr. 1309.

5/ Consumer Federation of America, note 2 supra, at p. 4
and Appendix pp. 1, 2.



" l"uneraldireQtors , a:LbstunanimOllsly, indicat!id that ,
they didr",Qeive implicit authorization when it was possible
to secure it. 61 The question usually posed to the famiiy
or survivors was: "shall we preparet:he body?U" 7/ funeral directors this 'apparently means:

- "

shall we clean,
embalm, apply cosmetics, 

and dress the body?" 8/ To consumers,
the meaning of the word " prepare " may be something less thanembalming. Certainly, most cultures include a ritual ofcleansing, and some, including our own, 

either do notdiscbur--
, age or positively encourage viewing so that dressing and
otherwise making the corpse more '!ttractive would be considered
i, part , preparc;ttion. '! , A number:crf " funeral directors re."uetanttO.u:s.e t:heword it embalm feel'ing it is too harsh a:ndwould disturb the family. 9/ How ,consumers' perceive this term
is debatable. 101

Other forms of implied permission are utilized. Forinstance , one funeral director stated that permission is
implied if he has done business with , the deceased' s family
previously and there was embalming in that instance. 

111 F:r",quently, families use the , same fune:r'!l home over several, generatibn$. The arrangements for the funer'!l quite often
follow the pattern of previous funerals '!'rranged by'!nd for
that family. Thus, ' the funeral director, absent instructions
to the contrary, assumes ' that he has implicit permission to
embalm based on his experience with , the family.

Related to the concept of tmplied permission is the use
of the negative option. If embalming is not to be performedin most funeral' establishments, other than Orthodox Jewishones , the survivor must assert affirmatively that he or she

61 Testimony of Kermit Edison, funeral director and
member, Wisconsin State Board of Funeral Directors , Tr. 4.261
and testimony of John Curranifuneral director and president,
New York State Funeral Directors AssOclation , Tr. 90.

71 See, e.g. , testimony of Alan S. Anderson, funeral
director and resident, Utah Funeral Directors Association,
Tr. 6144; testimony of H. Joseph Watts , funeral director,
Tr. 10566.

81 Vanderlyn R. Pine, Caretaker of the , De d, (New York,New York, Irvington Publishers, ' Inc., 1975

,pp.

' 21-

' ' " " , , '-- , , ' .. '

9/ Se e , 'e . '

g . ' "

te s timon JrOl1n' 

' "

curr a.n ire

, '

;ri;'at Tr 90 and Howard Raether and Robert Slater. The Funer
Director and His Role as CounselOr (NFDA, 1975), p. 26.

101 Testimony of James ' R. Scannell, Administrative Coroner
of S Francisco , Tr. 7613-14.

111 Testimony of John proko , funeral director , Tr. 4l48.
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does no't want , embalming. 12/ The negative option posture is

supported byf.uneral dire ors who have had veryf'ewrequests
to omit embalming. 131 Virtually all funeral diJ:ecto'rs
testified that they 110W of no cases of embalming when the
family had forbidden embalming except when required by law.
Some consumers did object to embalming without explicit
pe:!mission. 14/

Implied permission to embalm arises in another situation
this one with particularly high frequency. When a family'
indicates that . a funeral is to be some days after death,
awaiting the arrival of out-of-toWI' relatives, it becomes

. necess'ary to' embalm' the body for , aesthetic and legal reasons.

Aesthetically, it 'is important that embalming be done as
soon as possible after death. Decomposition begins immediately
upon death and the speed with which it occurs depends on a
number of variables such as the age of the deceased, the cause
of death, and climatic conditions. Bodies can be embalmed
after a lapse of a day or two but with less than satisfactory

. results.

, ' ' - , '

. Because Of the odor of a (iecompo'sihgloody, cialining
must ' be done " swiftly if it is to be done at all.' Thus; when
a family requests that a funeral take place some days after
death, as few as two, the funeral director 

assumes he has
authority to' embalm, this being implicit in the request 'fordelay. 

Legally, embalming must be performed if a body is to be
held for a time period usually specified in state law or 
regulations. Such embalming would be exempted .under the pro-
posed Rule (Section 453. 2 (a)). The basis for these state laws
and regulations was not made clear in this proceeding; however,
they probably arose from the aesthetic reason discussed

121 See, e..g., statement of Glenn W. Beatty, funeral
direc r, Record 21 46- 29-13, #4, p. 2; testimony of Rep.

J. J. Kaster, Jr., ex-funeral director, Tr. 6117, 6119;
testimony of Edward J. Fitzgerald, fUl1eral director and past
president of NFDA, Tr. 6260-62.

131 See, e.

g. ,

testimoJ.yof Alan S ArW son, . who . has

had only two bodies not em1:almed in fhe,.p lO years; noi:
ra, at , 6174 and ,testimony ,of R,?pert, Sha,S;1%,eHp,,&,;';iI:r::;t

funeral dlrector, Tr. 8987.

141
consumer,
Tr. 1690.

See, e.

g., 

writte submission bf Mrs. Na awit
Rec d II 1662; testimony of David Boyd, consumer,



hereinabove, to avoid offense to the employees and patrons
of the funeral home as well as the neighborhood. Addi ti6na
there may have been a reaction to a widespread belief that an
unembalrned corpse presents a health hazard. 151 There is no
evidence in this record of the spread of the isease as a
result of corpses not being embalmed and- since the proposed
rule does not take is ue with state law and regulation rela-
tive thereto, no finding is necessary in this regard.

There are alternatives to embalming such as
,container and the use of refrigeration equipment
used in most morgues 

icing in a
such' as is

There were varying estimates of the cost of such equipment
from as low as $1200-$1400 for a two or three body refrigeration
unit according to one funeral director, to as much as $11, 500
per body unit based on the estimate of another. 161 

minority 9f funeral directors believe that refri ration is an
alternative to embalming, but the majority indicated that the
pense of it compared to the cost of embalming made the latter

the more practical alternative. Since cost was not established
in regard to refrigeration, r make no finding in this respect.

There was some evidence presented by funeral directors
about the difficulty of obtaining permission to embalm when
the person in authority could not be located. Examples given
were deaths in remote mountainous areas where the body was
embalmed on the spot and then J:emoved to a funeral home. This
would ususally take place in the event of accidental death
say from mountain climbing or skiing. Also, death sometimes
occurs when an authorized relative is traveling, perhaps out
of the country. These circumstances seem to be covered by the
proposed rule which only requires authorization when it II could
have been obtained" (Section 453. 2 (a)). Obviously, in the
examples given, the authorization could not, have been obtained.
It is also possible that some state or local official would
authorize the embalming, thus relieving the funera director
of the burden of making a decision in this regard. In any
event, the proposed rule anticipates emergency situations by
its terms.

151 See, e.g., written submission of NFDA, Record II-A-659,
p. 50;-tes timonyof Dr. Charles W. Wahl, psychiatrist, Tr. 8695.

161 See
and president of the
Tr. 12880; testimony
Tr. 11374; testimony
Tr. 5424.

testimony of Andrew Marary, funeral director
Pennsylvania Funeral Director sociation,
of w. w. Chamers, funeral director,
of Ellsworth D. Purdy, funeral director,
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The industry is also concerned about the difriculty of
determining who has the authority to make a decision in regard
to embalming. " What would happen, for instance, if family
members, such as siblings , disagreed? This is, it seems to'
me, a problem regardless of whether the proposed rule is made
final. State statutes, regulations, .or cases should be the
guides in this respect, although the record does not reflect
the way in which this is handled by the states.

The funeral directors are ' concerned about the additional
penalties to which they would be subject if they relied on an
unauthorized person. At present they have only to deal with
the state; under the proposed rule, additional and ominous
penalties corne into the picture. This threat and possible
reactions to it recurred throughout the proceeding.

Funeral directors are concerned that, because of penalties,
they might have to get written permission to embalm, even though
the proposed, rule specifies written (emphasis supplied) oral
permission. Fearing they might be accused unjustly, they might,
in an excess of caution, begin to protect themselves from
liability by using forms which must be signed by an authorized
person.

This would create some problems. There would be a delay
in beginning the embalming process while such permission is
secured. Frequently death occurs at: night and the authorized
party can be located by telephone, but getting the signature
would be difficult. Delay and poor embalming quality would
result.

The person authorized would likely be a close relative and
asking for a signature would be impolitic. Also, as indicated
earlier herein, the use of the word " embalm" is thought to be

disturbing to the survivors.

Costs would increase to the extent tha this proposed
rule would promote additional time-consuming procedures. These
costs would be passed on to consumers in the form of higher
prices, although no evidence was offered as to what these costs
would be.

Sumar Funeral service industry members perform embalming
usually without obtaining prior explicit authorization from
responsible parties when such authorization could have beenobtained. '0-

Issue No . 2

Have funeral service industry members taken possession of
deceased human remains without prior authorization from an
individual responsible for making funeral arrangements?"



The proposed rule prohibits the picJ-ing up and obtainipg
custody of a corpse without first receiving written or oral
authorization from an authorized family member or other
legally authprized person unless such is done to comply with
state or local laws (Section 453. 2 (b) (H).

Histprically, there have been problems, particularly in
qoroners ' offices , with what have been , termed n eappers, IIsteerers , and II runners i that is, parties who take or r'efer
business toa particular funeral establishment for a fee. The
practice pf obtaining possession of a human body with putpermission has been generally frowned upon' by the funeralindustry, It has diminished markedly over the years and it ih
not that sort of steering to whicb the question is directed.

To the extent that " capping,

" "

steering, 1I or " runners
are a problem, this is 

dealt with under state law or regulation.
There is no evidence in this record that state enforcement has
been ineffective in dealing with this practice.

, . 

This. question is concerned .with whether the funeral h,?rnethatgets the body is the one actually chosen by the family artdwhether there is evidence that a choice has been made consciously
by a II responsible person. II If funeral homes are obtaining pos-
session 'of. bodies without prior authorization, consumers 
being exploited since they ~re denied a choice. This is
particularly significant in the light of consumer reluctance
to request the removal of a body to another establishment (see
discussion in Issue No. 3) 

As in the previous question , we need to determine what isauthorization. Direct written authorization from the client
to the funeral director is very rarely obtained before the
remains are actually picked up .

17 Usually the funeral director
receives a call either from a member of the family or from an
institution such as a hospital or nursing home to pick up, the
remains. 181 The record reveals relatively little 'effort by

17 I can find no evidence indicating direct written
permi ion is obtained as a matter of course. I believe it
may be obtained in a few instances because NFDA has a standard
authorization form for this purpose and makes it available to its

memers. See Waring, note 1 su ra, at Tr. 663- 64. See also
testimony of Frank Galante , funeral director and former president
of NFDA, Tr. 1725-29 , who explains the situation i

li N'ew Jersey
where wr tten permission is required. but, is. ()btiJir'ed. after .
receipt of the remains on many occasions 

181 See testimony of Fred Noland , funeral director andpresiden Idaho Funeral Service Association, Tr. 5836.



funeral directors to determine whether theoaller h'c authorized
to make this deoision; that is, if such a person is the

individual responsible'

Making this ' determination, given the time constraints 
the funeral situation, is difficult. ' A decision has to be
made and it must be made quickly, for if embalming is to be
done effectively, it must be done wi thing a relatively short
time after death, depending upon body condi tions ;19 thus,
to .irnpose ' upon a , funeral director the responsibili for
deterriningwhether this party or perhaps others are in fact
responsible may be imposing too gr;eat a burden than oan
reasonably be expected.

.')

In many hospitals 'and nursing home deaths, the family may
sign a release prior to the death designating a particular
funeral director to handle the remains of the deceased. 

201

In deaths which occur suddenly away from the hospital or
nursing home, written authorization has not beeng yen
generally . 21/ , !n those cases, a call is made to the. funeral
home. In aECiderit cases, the police may place such a call to
the funeral home named by a family member if one is present.
If none are available, one can: only speculate as to whichhqme
would be called; however , since accidental deaths are only '
small proporation of total deaths, this was not felt to be a
significant problem and it was only mentioned in passing.

other noninstitution deaths, that is , those' at haute '

in the family situation usually result in a call to a local
funeral director. PresUmably this call is made by or at the
behest of a party responsible for making funeral arrangements.
Funeral directors generally rely on this call and rarely do any
investigating as to the authority of the calling party.

As' 'with Issue No. 1, funeral director ere conce.rned with
determining who is " responsible" under the terms of the prdposed
rule. The problem exists even under state law and regulation,
but a failure to make the determination will, if the rule is
made final, expose the funeral service industry member to the
additional layer of federal penalties for violation.

191 Clarence G. Strub and L. G. Frederick, The Principles
and P ctioes of Embalmin (Dallas: Lawre G. Frederick 1961),
pp. 494-97. See also NFDA, note 15 ' ra, at p: 50.

201 See testimony of JohnD. Altmeyer I:i;fll!leiaTdf 6t6
and president, West Virginia Funeral Directors Association,Tr. 11735. 

211 See testimony of Roger I. Dyer, funeral director,
Tr. 1549.



As a result, funeral directors may become more cautious
and might question more closely the caller as to what authority
he or she has 'to make the call. Some may even go so far as to
require written authorization to pick up the body, though the
proposed rule would permit oral authorization.

Sumar : Most deaths occur within the context of the family
, e ther in the hospital or at home. Even with accidental deaths
a family member is frequently present. In these cases; the
funeral home designated is usually the one named by a family
member. Such designation constitutes permission to pick up theremains. Thus, I find that funeral service industry members
usually have prior authorization to pick up the remains. 
conclude that this portion of the rule is not warranted by the
record.

Issue No.

"Have ftIneral rvice industry members refused requests to
release deceased human remains to the custody of a family member
or other individual responsible for making funeral arrangements?"

The proposed rule (Section 453. 2 (b) (2)) would prohibit a
funeral director s refusing to J:elease a deceased human body toa family or other authorized person. This is prohibited
regardless of whether money is owed for services rendered. There
is once again a ' proviso excepting any valid state or local laws
with regard to transportation of bodies.

The record in regard
are on the record a small
to release a body is said

to this practice is limited.
numer of instances in which
to have taken place. 221

There
a refusal

221 See , e.g., rebuttal submission of FTC staff containing
written submissIO of Magnus E. Burney, consumeri RecordX- 1-30
p. 2; rebuttal submission of FTC staff containing written sub-
mission of Alex H. DOlnick, attorney, Record X-1-4; testimony of
Katherine H. Puccio , consumer, Tr. 6305-06; testimony of Dr.
Charles H. Denning, Jr. , Neptune Society, Tr. 7772-74; testimony
of William C. Klein , Rochester Memorial Society, Tr. 1613- 14;,
testimony of Joan Lippke, Memorial Society of Long IsiHnd, Tr.
407; written submission of Elizabeth Oschwald, Minnesota Memorial
Society, containing letter of Milton Cha:b6t,"funeral qirector, 
Record II-C-66; and testimony and hearing exhibit of Robert Nesoff,
former director of investigation, New York State Temporary Commis-
sion of Living Costs and the Economy, Tr. 342 and HX-Nesoff 1.



The problem is much broader, however than a refusal to
release deceased remains. Perhaps the question ShOULd- ave been
phrased: Are survivors or other persons responsible for making
funeral arrangements reluctant to ask for the release of a body?
A number of parties testifying in this proceeding have witnessed
the reluctance of survivors to move- a ' body f+om one place 

another. 231 Somehow ,it seems to indicate little respect for
the deceased party to haul the body from place to place depending
on the price of the funeral or other considerations. To the
extent that such a reluctance does obtain, the funeral, director
is now in a position to demand whatever price' he wishes and 

effect to control the service. His suggestions, which in other
mercantile circumstances would not have to be taken, ,must 

needs be considered muc more ser ously. 
This question should also be considered in the light of

the answer to Issue No. 1: that is, given that a funeral
director has possession of and further that he has "prepared"
the body, the' funeral director is now far along the way toward
consumating a transaction with very little contact with the

rvivors and without a determination as to their wishes.
This puts the consumer at a decided disadvantage vis- vis the
funeral director. The limited instances of refusal to release
remains reported in this proceeding should be viewed in light of
the fact that situations in which the family requests that
remains b removed are very rare.

Some consumers reported that release of remains was
conditional upon immediate payment of charges incurred. This
was sufficient to discourage . the family from carrying out its
wishes. 

The practice of failing to release a body on request is
generally viewed throughout the industry and by virtually all
parties to this proceeding as a morally reprehensible one. 251
Many state laws penalize such conduct by license revocation:-

The revocation of a license is a relatively rare occurrence.
It takes place only under extreme circumstances. The suspension
of a license is a strong deterrent in the funeral industry.

231 Se, e.g., tetiny of the Reverend Mr.' Frederick A. Fenton,
Tr. 6 and written submission of FTC staff interview report with
R. DiPippo, Association for Consumer Protection Record III-F-17.

241 See, , statement of Philip Jackson , consumer, Record
215- , #35; FrC staff rebuttal submission containing letteJ:
of Alex H. DOlnick, Record X-1-14; written submission of Mrs. Archie
Weeks, consumer, Record II-B- 1150.

25/ Howard C. Raether, Successful Funeral Service Practice,
(En'JJ ewood Cliffs, N. J.. Prentice Hall, Inc. 1971), p. 157.

1;'



Since the f ilure of one funeral home tO' release a body
would work to the detriment of another, the receiving funeral
horne, the industry itself has been assiduous in enforcing this
aspect of state regulation.

c The industry in opposing this section 'of the proposed
pointed to its record of compliance. The record of this
proceeding supports this industry position. 

On the other hand, those who support the proposed rule point
out that most Gonsumersare , making choices: . ,in ignorance ()f pribes,
practices, and alterl1atives; This subject is developed in 
response to Issue No. 24 dealing with consumer knowledge ofrelevant considerations" 

rule

Relevant to this issue also is the finding in response to
Issue No. 23, that this transaction does have distinctive
characteristics. Among those are the infrequency of purchase,
the extreme time constraints , and the emotional condition of
tl:e buyer of , funerals.

Given these:

(a) the reluctance of the consumer to mOve a body
from one funeral home to, another;

(b) the ignorance of consumers in choosing a funeral
home;

(c)
of the buyer;

the time constraints' and the emotional condition

(d) the
begun the funeral

possibility that the funeral home may have
process by embalming the body.

Then
situation
body from

it would probably take some compelling or extreme
to motivate a consumer to request the removal of a
one establishment to another.

For these reasons the industry s relatively good recordof enforcement of this portion of If good funeral service practice
does not justify omitting this section of the proposed rule.
The additional layer of penalty will serve as a further deterrant
to those who would violate this section of the proposed rule.

'0-
Sumar Funeral servicelndusj;ry ; memtl s ra.'C\,ly+ , r!'Olease
a body at the request of a person authoriZed' to ' make' funeral 

' "

arrangements. Despite its rarity, I conclude that the practice
is so serious that it should be discouraged further by the
promulgation of this section in a final rule.



Issues Nos, 4 and 5

4 (;i) Have funeral service
required customers desiring
casket?!!

industry -members and/or crematories
immediate cremations to purchase a

II (b) Have such requirements imposed on some customers
dise they did not want and additional cost which could
avoided but for the requirements.

merchan-
have been

5. Have funeral service industry members ,failed to provide

containers or inform customers as to the availability of 
cont'ainers which are less ej(pensivethan' caskets and Which could
be usedpractica.llyfor "an immediate cremation?" 

The proposed rule would prohibit any funeral service
industry member or anyone who arranges cremations from requiring
customers to purchase a casket or to claim directly or by
implication that a ,casket is required for a cremation; further,
it would require such party make a suitable container (Section
453. 2 (c) (1) & (2)) available to custom rs interested in cremation.

Pi suitable container is defined as " any receptacle or enclosure
9ther than a casket which is of, sufficient strertgthto be used
to hold and transport human remains including, but not limited
to, qardboard; pressed-wood or composition containers 

and canvas

or opaque polyethylene pouches " (Section 453. 1 (i) ) .

This proceeding produced consenSliS that cremations are
relatively infrequent with estimates of the frequency ranging
between 5 and 8 percent of all dispositions. 

261 It was

generally conceded by most of those testifying-that cremations
are increasing except in the black community. Among black
people, cremations are rare 27/

To put this in context more fully, it is pointed out that
cremations can occur immediately after death with a memorial
service to follow should the family choose this, . form, of ceremony.
Quite frequently, however, a traditional form of funeral is held.
In such an instance, the body is embalmed to preserve it for a
sufficient length of time to prepare for a service. It is as

usual made cosmetically attractive, dressed, and otherwise
prepared for viewing. It is placed in a casket and during the
period between death and disposition of the body the family
receives visitors and the body is viewed. A service is then
held either in the funeral home or in the church following which
the body is taken to thecremtory , cremated, ap the ashes returned
to the family or otherwise disposed of in acedance with
instruc'tions. 

26/ Testimony of Reg. T. Morrisson, past president, cremation
AssocIation of North America, Tr. 6733.

Testimony of LawrenceA. Jones, Sr., president, National
Fu.neral Directors and Morticians Assn

., 

InG Tr. 9796.



In the case of the imediate disposition, it seems clear
the purchase of an expensive cask t and other goods such as 

clothingF' etc. ,.isunnecessary. dbviously thec"sket will, betotally destroyed in the process of cremation. To purchase an
expensive casket which will then be burned converts this
otherwise simple disposition to something approaching a potlatch,
a ceremony rnaterial destruction held by some northeast American
Indian tribes. The participants destroy part of their wealth in
order to enhance their prestige among their peers. 

In the traditional funeral ' followed by cremation, the
survivors may wish to choose a casket rather than a cremation
container. The reason for this should be obvious; many friends
will see the casket and it would seem inappropriate to have a
cardboard or fiberboard box on display in the funeral home dUring
the mourning period.

Likewise the embalming of a body when an immediate cremation
is to take place is unnecessary. The purpose of embalming is at
the very least to preserve the body during the period after death
and before disposition. Frequently disposition takes place
several days after death to allow time for viewing, visiting,
and :torrelat'ves to a.rrive from distant points. Si!'ce few:tuneral homes have refrigeration equipment at the present time,
emablming is ' :teces.sary for aesthetic as well as legal reasons.
With immediate cremation, the time period is so short that

balming is not needed.

As to cosmetic work and dressing of the body, in an
immediate disposition, this is clearly an unnecessary expense.
It Occurs only infrequently. In the full funeral with viewing,
most families would expect the body to be made attractive and
dressed in an appropriate manner.

State law generally requires only a suitable container when
cremation is to take place. Some state laws are, however" siLent
on the sUbject. 291 A nuier of fUneral directarstestifying
during this proceeding said that they have ma:de availahleon 
request minimum cost containers consistent with the definition
stated herein. 301 In many cases, however, the cutOms are unwae

281 David Reisman, The Lonely Crowd,
Yale iversity Press, 19611 p. 226 227.

291 Note 3 supra, at p. 6. An exceptitJh is th,; 'Oe ttmonwealthof Massachusetts, note 3 supra, at p. 26,which' regulres ji casket.
for c.remation

, " " - , - - ' " ''',' ' ,

Ji,"

":' )''':

:JJ

(New Haven, Conn.,

lQI See , testimony of Eoy M. Thompson, fUneral directqJ:
and member of the Connecticut State Board of Ex"miners of 

Embalinersand Funeral Directors, Tr. 1938; testimony of David Daly,
president of Evergreen-Washelli Memorial Parks and Funeral aOlles,Tr. 5933 34.
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that such containers are available since the 'caskeE selection
roam frequently has only the more elaborate caskej:s and no
minimum container in view. 3l! Thus, in som.e cases;, consumers
have no knowledge of the availability of such nimum containers.

. a consequence some funeral directorshav taken advantage of
this lack of knowledge and the record reveals a numer of
instances in which cQnsumers purchased caskets for immediate
disposition when a much simpler container would have been
satisfactory. 321

Another facet of this situation is the ignorance of
consumers with regard to the law, a subject developed in IssUe
No. 24. As indicated, generally state law requires only a
suitable container. 331 Some funeral directors have taken
advantage of the ignorance of consumers as to the law and the
record reveals a numer of instances in which state law was
represented to the consumer to mean that a casket must be
purchased even though the family desired immediate cremation. 341
Some funeral directors required caskets as a rule of their 
establishments. 351 Crematories generally do not require caskets
at all, preferri some sort of rigid box, either of fibe hoard,

311 See testimony of Charles L. Wigham, funeral director,
Tr. 7 d testimony of Patrick J. Farmer, funeral director, Tr.
2347-49. See also testimony of Walter F. Kinder, funeral director,
Tr. 3303. Kinder was one of the few funeral directors who
testified that he affirmatively made containers available before
request by the consumer. In his funeral horne, he displayed a
corrugated waxed container in his display room; see, e. g. 

testimony of the Rev. Mr. Robert Nelson West, Tr 8 for
examples of not displaying containers and discouraging their use.

32/ See , written submission of Mrs., Jerome Greyson,
consumer, Record II-B-1436, p. 1, testimony of Louis MacDonald,
NRTA/AARP, Tr. 2641-42.

III Note 3 supra.

341 See, e.g., statement of Donald S. Nugent, Chicago
MemorIal Assoc ation , Record 215-46 1-29-8 , #12, p. 1; testimony
of Dr. Harry Weinerman, NRTA/AARP, Tr. 233-34; and written
submission of Mr. and Mrs. Edward Rosenberry, QQPsumers, Record
II-B- 271.

351 See, e.g., written, submission of, Mr.
r-1urraY; consumersRecord II-B- 280 nd written
Mrs. C. N. Crasher, consumer, Record II-B- 24.

and Mrs. .Roy' H..'

\ , ,

submission of



cardboaJ:d or any other material which will
of the crematory to handle the body with a
and wi thout aesthetic offense. 361

allow the employees
minimum of diffiaul 

The record reflects a numer of instances in which
consumers have been required to purchase merchandise which they
did not want. While there has been some purchase of clothing,
the principle cost of unneeded merchandise is the casket. Thecost varied between $65 , the approximate average of a minimum
container, 371 and $695, the highest cost to which testimony
way given for a casket when an 

immediate cremation was
planned. 

Many funera directors testifled that minimum containers
are available if requested by survivors. In those instances
where the minimum containers are not on display theexplanation offered was that the merchandise was requested so
infrequently that it did not seem an efficient use of limited
space to display these containers.

The relatively low proportion of cremations to ground
burials reinforces the funeral directors I predisposition to
display more attractive and perhaps more profitable caskets.
Among black people, cremation is a rarity. 

391 Thus , funeral
homes dealing with a black clientele would have almost no
reason to display minimum containers

Some funeral directors have failed to inform customers as
to the availability of minimum containers 

because there areet available at only a few dollars more than the container.
Since there was such a modest price difference, some funeral
directors used the lowest price casket rather than the
container.

J61 Testimony of Reg T. Morrisson, former president,
Crernatron Association of North America, Tr. 6718.

371 See , e.g. , testimony of Amos Dunn, funeral director
and p t preident, NFDA, Tr. 8924.

381 Written submission of National Retired Teachers
Assoc tion/American Association of Retired Persons, Record
II-C-1516, Sample #5.

391 Testimony of Maynard Heitner , funeral directGP and
member; Committee of Examiners in Mortuary Science or-e
Minnesota Department of Health, Tr. 3337. See also JOnes , note27 supra, in reference to funeral homes dealing-mnly with blackfamilies.



Horror stories about the burning of caskets costing
thousands of dollars may have been antiCipated but 'weFenot
Cited in this proceeding . One supposes that these are products
of a fertile mind with a facility for fiction, though it may
actually -occur in some, ihstances . Supposing, arg endo, that
it had, it seems no more a waste o burn an, expens ve container

than to bury it, a practice which takes place' ona regular basis.
At issue is the . inalienable right of members of a free society
to dispose of their disposable income in any form ' of disposition
they desire , even to the extent of being buried in an expensivesports automobile. 

. As' with some of the issues tOfollow,particularlyISsueNos.
1.0-15 dealing with merchandise and service selection; the real
issue here is the duty of a merchant toinf.brma :consum about
the availability of less expensive and less profitable, (to him)
alternatives. In the case of what had in the past .been called
the professions, '1 it was generally considered unethical to
push higher priced goods or services. Doctors who perform
unnecessary surgery are subject to disciplinary proceedings and
may be subjected to same (if caught). But the department store
that does not display its slow moving merchandise does not
suffer . a penalty. .

, .

What then is the responsibility of this vendor of gobdsal1d
services to inform consumers about cheaper alternatives ' and to'
display less expensive merchandise?

The only justification lies in the responses to Issue Nos. 23,
and 24. Issue No. 23 deals with the distinctive characteristics
of the funeral transaction and Issue No. 24 with COnsumer
knowledge of relevant considerations.

This is a policy issue, however, which I feel obliged to
point out but "not necessarily resolve.

SUlary In' som instances funeral service dllst:ty,members
(not crematories) ' have required customers desiring immediate
cremations for their dead to purchase caskets. The practice is
not prevalent, however this requirement when imposed has placed
on the customer the extra cost of a casket (over a container)
which could have been avoided.

FUneral service industry members have frequently failed to
provide containers or inform customers as to the availability of
containers which were less expensive than cas\ets and .which could
have been used for immediate cremation.



Issue No.

Have , funeral' , servi' e industry members misrepresented"
customer billing statements the amounts actually advanced, paid
or owed on behalf of customers for items such as those listedbelpw?1I 
Crematory charges
Cemetery charges
Flowers'
Obituary notices
LiInouS ines 
Pallbearers
Clergy honoraria
Charges of another tmderta.k;er

The proposed rule in Section 453.
2(d) (1), (2), (3) & (4)would prohibit the funeral director from making a profit on a

cash advance that is , monies paid to third parties for cemetery
or crematory charges , pallbearers , public transportation chargesfor shipping a body, flowers, clergy honoraria

, musicians, nursesob:l uary notic s i newspapers, and g:ratuities, :tovCl:tious:jvork.ers'involved in the funeral process. 
The proposed rule also would prohibit funeral service

industry members from failing to pass on to customers the benefit
of any, rebates , commissions or volume discounts received on any
of these items. It also would 

prohibit the misrepresentation ' ofany amount advanced, paid or owed to third parties on behalf of
the customer for services or merchandise.

In the "traditional" funeral, a numer of items of goodsand services are generally not provided directly by the undertaker.
Only infrequently does the funeral 

horne, for instance, own acrematory or a cemetery.
401 Nevertheless, charges for thecrematory or cemetery musr-be paid promptly and generally ,

are,paid by, the funeral service industry member on behillf' of' thefamily. The cemetery will rarely open the grave until fundshave been advanced. Likewise in some cases 
flowers are orderedby the funeral service industry member on behalf of the family.

In a few cases , a funeral director owns a flower shop but this
is rare.

401 

'by statu
fact, in Some states th-is,ownership is
See cussipnin'Isstle N0. 2:7 '

.',. ," ' ,;" '- , '-' ''-' , '

'0-
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Obituary notices are placed in newspapers and contrary 

perhaps" , to general belief, this is not free; the charges are
usually billed to the funeral home monthly. There is frequently

a volume discount to funeral directors which will vary with the
number of notices laced in the pa?er. The proposed rule
anticipates the difficulty of computing the net costs after
discounts to the funeral director. The proposed rule would
allow the funeral director to bill the net cost based on his
retrospective scountsduring the preceding accounting' year.

In some parts of the country, pallbearers are sometimes
hiJ:ed, ra.ther than being friends of the family. It is my" ,
undeJ:standing that in New York there is a pallbearer s union.

This service must be paid for promptly and cash is advanced by
the funeral director.

Clergy honoraria are frequently selected and paid by the
funeral direotor. While many families select their , own clergymen,

in this mobile society persons may be buried far from their homes

and their home churches. A clergyman must be called in and
generally a modest fee of $25 to $75 is paid :for his participati
in the ceremo!ly,at the funeral home and sUbsequently at th(igrav.

-- .

side. When the family clergyman is involved, fr,equentlY the 
fa.mily will handle payment directly, with the cler,gyman.

Likewise,
service When
an organist is
by 'the funeral
family.

many families choose to have music at the funeral
this takes place in the funeral home "chapel; II
usually employed and, at some 

oint, paid, usually
home, subject to subsequent reimbursement by the 

In regard to charges of another undertaker when a party
dies in one city and is to be buried in another, the body must
be picked up, prepared (embalmed), placed in a container, taken
to the shipping point and placed on board a train or plane. 
arrival in the city in which burial is to take place, the home
funeral director takes over' al1d generally will pay the shipping

funeral director for his charges. 
The question to be decided here is whether funeral directors

in billing what are generally called cash advances for all of the
services enumerated above, bill the customer the same amount they
actually payor add additional amounts to the bill or fail to
deduct discounts they have received from the bill.

The record reflects that there have been fusr(ipresentatio
of amounts actually advanced, paid, or owi3d on, behaJtfof ,\u tomers
in the cases of ,all of , the above serv.iceswithtil\,e15o pti0I,: 9:6. ' 

):'



pallbearers. 411 No testimony as to this item was received., . As
to the others a number of witnesses testified that these charges
were misstated at figures higher than those paid by the funeral
director. 421

A few witnesses testified that they felt it would be
appropriate to have a funeral director charge amounts in excess
of what was actually advanced or paid but that it would be
deceptive to list these under "cash advances ; rather, these
witnesses indicated that they felt these items could be , listedas "services or goods provided and billed at any amount the
seller, that is, the funeral director, chose. 

431 These parties
felt that the funeral director was providing a:service by making
arrangements for the various items . listed: the crematory charges
the cemetery charges, the flowers , etc. Certainly he extends
some effort in doing all of these things but is he entitled to
be compensated for his effort. The question is; should he be
compensated by allowing him to misstate the cash advance or
should he be te by allowing him to state this as a
service rendered? One prominent consumer advocate felt that
this was fair since the deception was eliminated by removing thenomenclature " cash advance 'I and substituting II services rendered. n 44/

That is , I believe, begging the question. In truth and in
fact, these are amounts paid to outside, parties for and on behalf
of the family of the deceased. They are cash advances no matter

411 See the following for exa ples of markups on cash
advan or v arious items. Crematory charges - see, e.g. 

written submission and attached correspondence of Dor Ruth
Bailey, consumer , Record II-B-358j flowers - see, e.g., testimony
of James Broussard , funeral director and counsel f the Texas
Funeral Directors Association , Tr. 9376-78; obituary, notices -
see , above written submission and attached correspondence
of Dora Ruth Bailey and written submission of Sherry Chenoweth
Director, State of Minnesota Office of Consumer Services, Record
II-C-51, p. 4; clergy honoraria - see, e.g., testimony of the
Rev. Mr. Stephen Fritchman, Tr. 65rsand testimony of the Rev.
Mr. George N. Marshall, Tr. 1194.

Id.

431 See testimony of Sherry Chenoweth, note 41 stlpr
Tr. 3I35-3 who pointed out that as long as there is disclosure
of the additional cost to the consumer, the problem may be
alleviated.

iil Id.

il:



what name is applied to them and if the, consumer is billed for
an amount in excess of the amount actually advanced , paid or

owed, then he is being deceived. The use of any other term is
a deceptive practice since they are cash advances. 451

One rationale offered for billing amounts in excess of
the actual charge is 'to compensate the funeral director for the
use of his funds. 461 Large funeral establishments have
considerable amounts of money tied up in receivables, part of
which represents cash advances. It is pointed out, however,
that these vendors can impose a finance charge provided they
comply with state and federal law relative thereto.

Sumary: Funeral service industry members have misrepresented
on customer billing statements the amount actually advanced or
owed an behalf of customers for crematory charges 

cemetery
charges, flowers, obituary notices, limousines, clergy honoraria,
and charges of another undertaker.

The record will not sustain a finding as to prevalence.

451 It should also be noted that most funeral directors
charge-consumers a service charge. Presumably this should cover
any services rendered in connection with cash advances.

'0-
461 See, , Dr. Edgar Jackson, pas l psychologist,

Tr. 5334-3"-



MISREPRESENTAT ION

Issue No.

Have funeral service
public health, andlor
potential , customers?"

industry membersrnisrepresented legal,
religious requirements to ustomers 

The propOsed rule would prohibit any funeral service
industry member from making any statements or claims which
are false, mtsleading, or unsubstantiated in -regard to. the
legal necessity for a casket or for an outer interment recepta-
cle, that misstates public health hazards associated with
failure to utilize embalming, casket, or an outer interment
receptacle or that misstates religious requirements or customs
(Section 453. 3 (a) (1) ). Further, the proposed rule would require
the funeral service industry member to furnish to each customer
who inquires in person about the arrangement, purchase, or
prices of funeral merchandise or services, the relevant law as
to embalming, caskets for cremation, the price of a suitable
container for cremation, the law as to the purchase of a sealed
casket or an outer interment receptacle. It would require that
the funeral director inform the consumer that he will make
available on request a brief written or printed explanation
of legal requirements including public health regulations
(Section 453. 3(a)(2)). The proposed rule d fines outer
intennent receptacle as " any container or enclosure which is
placed in the grave around the casket to protect the casket
andlor prevent ,the collapse of the grave including, but not
limited to, receptacles, commonly known as burialvaul ts 

grave boxes, or grave liners. (Section 453. 1(g)).
Vaults are fairly elaborate devices which are generally

waterproof. They ' also may be airtight. Grave liners, on the
other hand, are usu lly six slabs of some material such as
concrete which encase the casket but do not inhibit the flow
of water into the casket area. 

Underlying the import of this question and the relevant
section of the proposed rule is the high degree of consumer
ignorance discussed under Issue No. 24. If ' consumers were
knowledgable about legal, public health or religious requirements,
misrepresentation would be exceedingly difficult. But, they are
relatively ignorant and misrepresentation can take so simple a
form as failing to disabuse a consumer of erroneous notions
which may inure to the benefit of the funeral dire

Has there been outright misrepresentations of legal, public
health, and/or religious requirements to customers or potential
customers? The record reveals some overt misrepresentations

1il
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in regard to embalming and legal requirements therefor. 1/
A numer of 'wi tnesses testified that some funeral directors
stated that embalming was required by state law. 21 Such
outright misrepresentation was pervasive; rather, it
occurred in isolated cases.

Generally, funeral directors determine what type funeral
is desired and in the vast majority of cases this would be
the so ' called traditional II 3/ funeral " with viewing and a
service followed by ground burial. In such cases, the. time
between death and ground burial , is long enough so thpt state
law, in many cases, would in fact require embalming. !/

What was not disclosed to the family by the funeral
service industry. member . was that there are alternatives; that

, from relatively speedy. disposition of remains either by
cremation or ground burial to a memori'al service with
certain commonly accepted components omitted. There was
considerable -funeral service industry discussio.n of the
psychological disadvantages to the bereaved of having a
service without the body present. 51 Many rationales were
offered for this including the therapeutic affect of a service
with the body present. I found none of the e arguments

J-,*

!/ 

See , testimony of Monsignor Richard 0' Keefe,
member of Arizona State Board of Funeral Directors and Embalmers,
Tr. 7065 and testimony and hearing exhibit of Fred Sweeton,
East Tennessee Memorial Society, Tr. 9577 and HX-Atlanta 12.

2/ See, , testimony of Robert Nesoff, former director
of investigat ion for the New York State Temporary Commission
on Living Costs and the Economy , Tr. 332. Sweeton, ide 
testimony and hearing exhibit of Sherry Chenoweth, director,
State of Minnesota, Office of Consumer Serv'ic;es, ' Tr. 3121
and HX-Chicago 43 (Supplement) and testimony and hearing
exhibit of Johnny Mack, investigator, Central Area Motivation
Programs , Tr. 5998 and HX-Seattle 14.

3/ For a complete definition of a " traditionalll funeral, see,
testimony of the Rev. Mr. George N. Marshall, clergyman T

1185-86.

;-:

Se, , 49 Pa. COe 13. 191 (1973), whicp eqires ena1 
hours afte death if not dissed of = uness a casket is used.

51 Se, e.g., testlnyofC1arlesF. Swtz, Jr., fural diector, Tr.
13941-44; hearing exibit of Ste Haus, HX-Haus 1 ("Should the 
He Present?"); ar Raether ar Slate, SUocessfu Fual Seice Practce
(EnglEM Cliffs, N. J. : PrenticeHall, 1971), p. 249.

6/ Se, e.g., writte sussion of NFA, Re=rd II-A-659, pp. 17-
an testlny of . Edgar Jackso, patoal psycologist, Tr. 5344-45.



persuasiv:e. They failed' ' to account' for individual differences
which the' proposed rule would accomodate; they failed ,to show
how th('' proposed rule, if made final and enfQrced, would
disturb, whatever therapeu,tic effect might be attributable to
the holding of a " traditional funeral. This subj.ec;t ,
discussed more fully under Section IX' u Grief Counseling. 

Some funeral directors failed to, explain legal and public
health requirements perhaps because to do so would open up the
possibility of alternative selections by customers. They
appeared to be sincere in their widely held belief that the
traditional" , funeral is: best for most people, but ,the funeral

director, by not disclosing the law and raising the possibility
of alternative forms of disposition, substi tuteshi$ judgmentfor that of 'the Gustorner, thebereaved. Were he not also the
vendor of goods.. and services, this WQuld not bea dec.eptive -
non-disclosure That tis to his economic advantage to sell
the " traditional!! funeral raises questions abo.ut hi,s motives
for advocating. this form of funeral.

Among the reasons given by the industry for its failure
to disclose legal or public health requirements is the' notionthat the family 'and the funeral director are in agreement;
each knows what is expected of the other, and the 'arrangementsare in ,conformity with legal and public health requirements.
Cohsequently, any discussion of such requirements would besuperfluous. 

Additionally, there was some feeling that any discussion
of a technical or legal nature would not be meaningful to the
bereaved. "When we get a bereaved family, sometimes they are
too berea:ved ,to discuss anything. " 1/

As to religious requirements, there may have been ome
misleading of Roman Catholics as to the Church I s position on
cremation. It is my understanding, as a result of evidence
adduced in this proceeding, that there is no prohibi tioD by
the Church of Rome in regard to cremation. There was not,
however , sufficient testimony on the Church I s position to
warrant a: finding. 

Testimony of Rabbi Sidney Applbaum, Tr. 105

Iii



Most Jews are informed as to th requirements of their

religion. The Tripartite "Accor,d, 81 as it was generally

called in this proceeding, specifies the disclosures to be

made to Jews and, with one exception, the kind of casket to
be used, the disclosures to Jews are exemplary.

- A$ to the caskets to be used for Jews, the !lAccord 
II may

lead Jews into believing any wooden casket without ,nails is
satisfactory including rather extravagant ones of high cost.
A numer of experts who testified about Jewish burial traditions
and law indicated that the simplest, cheapest box is the
appropriate container to be used for Jews. 

91 Several testi-

fied if a box with nails is substantially cheaper, ,then it is

appropriate also despite a general belief to the contrary in
regard to metal in Jewish burial containers. 

101 The Jewish

funeral directors have slightly modified the InteJ:pretation
of the Accord to enable them to sell higher priced caskets
instead of the lower priced ones which some believe to be
more in conformity with Jewish law and tradition. 

111 1i-

81 Id. at Tr. 1046-52 and HX ApplbaUl 1 and 2. The "Accord"
is an agreement between the Rabbinical Council of America (the
largest Orthodox Rabbinic body in the united States), the Union
of Orthodox Jewish Congregations of America (the synogogue arm
of the Rabbinical Council) and the Jewish Funeral Directors of
America under which Rules and Regulations were set up with

regard to the implementation of the religious requirement
of a Jewish funeral.

see , testimony of Rabbi M. D. Tendler, Tr. 855,
859 and testimony of Rabbi Sholom A. Singer, Tr. 4619.

101 See , Rabbi AppIbaur note 7 supra, at 1088- 89.

III See , Rabbi ApplbaUl id., at 1079, who discussed
the "Accord' l! mention of wooden casKets with no discussion of
expensive versus inexpensive. The former rule concerning
uniform caskets was changed to a recommendation after pressure
was brought by the Jewish funeral directors according to
testimony of Rabbi Richard Yellin, Tr. 13829 -30. For a further
illustration of the problem, see testimony Burton L. Hirsch,

funeral director and member of the Pennsy ia State Board of

Funeral Directors, Tr. 12523- 25.



Sumar Generally, I do not find outright misrepresentatioh
of legal, public health, andlor religious requirements to
customers or potential customers. There is , however, some
material nondisclosure of legal and public health requirements

py 

funer l service industry members! and some confqsibn about,
the casket requirements and tqe disclosure thereof in Jewish
funerals.

, Issue No.

Have funeral service industry memers claimed, suggested; or
encouraged a belief by customers ,or potential customers thatemalming; a casket, sealed or unsealed; or a burial vault
sealed or unsealed; would prevent natural decomposition of
deceased human remains _when such was untrue or misleading? 

and

Issue No.

Have funeral service industrymerners claimed or suggested to
custQmers or potential customers that particular caskets or
burial vaults were or would remain airtight or watertight
when such was not the case?"

The relevant section of the proposed rule , Section 453. 3 (b),would prohibit preservative value claims as to decomposition
or decay resulting from the use or purchase of embalming, a
casket, sealed or unsealed, or a burial vault. It would
prohibit the making of false , misleading, or unsubstantiated
claims of watertightness or airtightness as to the caskets or
vaults , whether sealed or unsealed, and further' would prohibit
misrepresentation of the preservative or protective utility of
the caskets, burial vaui ts, or e alming.

The two issues are considered tOgether and are- dJrectly
related. Taking them in reverse order, Issue No. 9 asks if
funeral service industry members have claimed to customers
that particular ,caskets or burial vaults would remain airtight
or watertight. Issue No. 8 then asks if funeral service
industry members have claimed that a cask t (which may be
understood to have these attributes), burial vault or embalming
would prevent natural decomposition of deceased human remains
when such was not true or was misleading.

'0-



Throughout this proceeding funeral directors -te,,&tified
that they did not pass on to 

conSUI rs claims as to airtightness

or watertightrtes 12/ For instance, Roger Dyer, funeral
director in New State, state: liAs far as sealer type
caskets, the manufacturer warrants these to the consumer 
I do not warrant any sealer type caskets or any sealer type
vaul ts. 

II When asked if he passed bn the warranty to the
customer from the rnanuf~cturer, he stated ' that he did not. 131
He , further stated, " If, the manufacturer wants to give it (t

warranty) to the family on an individual , basis , this is fine.

However, I am not implying any warranty for any merchandise
that I sell. 141

These warranties and the advertising that is consistent
with such warranties are disseminated widely by casket
manufacturers l5/ as are preservative claims by manufacturers
and sellers of -embalming fluid. One advertisement in an
industry trade magazine showed a picture 

of the Sphinx and a

pyramid and claimed that its embalming fluid would preserve
human remains 

II 
indefinitely. 

II 16/ The meaning of lI indefinitely
could be for a short period of ime or a long period of time,

that is, an indefinite period. Another and equally 
idely

held construction of the word 
II indefinitely II is that it means

for an infinitely long time into the future. This latter
construction must be intended when the claim is combined with
the depiction of the Sphinx and a pyramid. It is misleading
and deceptive. Very few (if any) witnesses in this proceeding
claimed that contemporary embalming techniques, caskets or ' burial
vaults could preserve human remains 

for an indefinitely long

"!i

:d,

121
direc tor
13183-84.

For example, see testimony of dred Damiano, funeral

Tr. 1318 and Norman G. Heard, funeral director, Tr.

Se rebuttal submission of F' staff containrx advertisemts,
protionl mateials an waanties of various casket an burial vault
rnuj'actuers. Wilert Burial Vaults, Recrd X-1-93-a; Belmnt Caet
Maufactuing Cry, 93b; National Caet Coany, 93c; Elgin MetalCasket
Ccy, 93d; Boyerta (1) an Lae Shore Burial Vault Cry, 93e; 103
Batesville Caet caany. '0-

141

151

Tr. 1582.

Note 13 supra.

161 Esco Embalming Supply Company Advertisement Mortuar
Management, June 1976, back cover. See also rebutta submission of 

staf containing Esco Adertisert, 1he Amica Fual Directr, May 1976,
Record X-1-26.



period into the future. 171
fluid and the warranties-of
are widespread.

This advertising of embalming
airtightness and watertightness

Why do the manufacturers engage in these advertising
and warranty claims if these attributes of airtightness and
watertightness do not ,relate to preservativ values? I can

i1dn()ra.tional justifying- the wCirranties and theadvertising'
except to impress upon funeral directors that the advertised
products have these qualities. What then is the purpose of
impressing these attributes upon funeral directors if not for
tHem in turn directly or indirectly to pass- them on to ,?onsumers?

Rabbi Richard M. Yellin testified, "Just the
words such as sealer I " airtight waterproof "
the thought' preservative

' . . .. 

if you are allowed
about preservation, people should also talk about
(sic) bacteria, which function better in a vacuum
that function i n an oxygen environment;, II 18/

display and
ete. foster
to talk
anarobic
than bacteria

In search for logic, I can only conclude that trade
advertising in regard to airtight and watertight qualities
carries over in the minds of funeral directors and encourages
in them a belief that these qualities create preservative
values. 191 The trade advertising is misleading and deceptive
and the funeral director (albeit innocently in some cases)
eads people to' believe or fails to disabuse them ()f the

notion that remains will be preserved by the use of these
devices and through' embalming ,perhaps unto eternity.

There has been testimony as to the possibility of outright
misrepresentation of the preservative values of containers
and embalming by funeral directors. 201 Though the record
does not indicate extensive use of t s deception , it does
take place. 211

171 It is can knCMledge tht no procss nor caskets no): vaults 
=nletely prevent decsition of decesed hun ran and, as a resut
any Fueral Direcr who suggested this would be flying in the face of esta-
blished fact. II Amold Horng, Presidet, Fual' Director s seice
Assoiation of Greater Chcago, Tr. 4776.

181 Tr. 13824.

191 , testiy of vint E. Polli, funal diect and
sereta-treasuer of the Vernt Fueral Directers an Thals ~sociation, '
Tr. 2191 an testiny ,of John Cuan, fueral diecr an pres t, Ne York
State Fueral DirectrsAss6iation, Ti. 94'-95.

201 For one of the few instaces described in the proing, see
testiny of Paster John H. Niles, Tr. 3226-27.

211 Se, e.

g., 

testiy of Joe T. TOd, funeral direcr, Tr.pa articl Ca You Afford te Die?" , Pittsurgh Post Gazettetestiny of the Re. Mr. David !fun, Tr. 9935.
8791-92,



It may be out of kindness that funeral directors do not
level" with " survivors about decomposition. It may bring

comfort to the b&reaved to think - that the human r&mains will
stay intact. This may be a very kindly deception ~nd an
illusion which does relatively little harm and perhaps a
great deal of good during a period of ' emotional strain.
Importunate truth-tel' ling, which brings only bewilderment

and discomfort to the hearers, is, in my opinion, q.mistake...

:' 

22/

This is not an attempt to promote deception nor to justify
it in many of the other aspects , of the fUneral transaction.
In this situation, if there is deception as to wheth the
casket or vault is waterproof or airtight, the law is violated
and there should be an appropriate remedy. If a' funeral service
industry memer claims that embalming will preserve indefinitely,
then a deception has occurred and there should be a remedy.
Industry spokesmen suggest, however, that the implication of
preservative value claims may be a comfort 

and that no affirma,.
tive disclosure be required. 231

Sumar : The casket manuf acturer ' s claims of airtight and
watertight qualities are widespread. Consumers are not
disabused of a belief that these qualities as well as embalming
will prevent natural decomposition of human remains.

221 E. M. Forster, (New York, New York, The Modern
Library , The Collected Tales of E. M. Forster, 1968), p. 19.

231 The proposed rule does not expressly require
disclosu re, except that 453. 3(b) (1) and (2) could be
to require ffirmative disclosure.

such a
interpreted

'0-



V1. MERCIiNDISE. AND SERVICE. SELECTION

The ),rQPoS'ed rule under Section 4'53. 4 would forbid thefailure ,to displi'Y the, three least expensive caskets offered
r sale in, the same manner as other caskets are displayed.

:r!lis ctiqrlcontains an exception when there , are ' fewer thantwelveca$kets displayed in which case only one of the , threeleast expensive Itu$tbe displayed. I,t would compel funeraldirectors to inform customers in wr i ting that displayed
caskets can obtained in other colors or, in the alternative,
to provide caskets in other colors to customers who request
them. There proviso in this section which makes it
effective only when, other colors can be , obtained:, from regular
commercial sU),pliers upon 12 hours notice. It would forbidthe representation that merchandise is offered for sale whenuc.h is not the, case. It would forbid the making of
repx:esen:tatians in order 

to obtain leads or prospec,ts for thesale of ,other , funeral merchandise. The proposed rule in this
section forbids the discouraging of the purchase of funeral
rnerphandise by, disparaging the , quality, appearance , or
tastefulness of merchandise , by suggesting that such merchandi$e' not readily avai lable , by defacing any merchandise or byusing, any sales policy ,or method of compensation which hi's theeffect of penalizing salespersons for selling merchandise which
is a.dvertised for sale. It also forbids the disparagement of 
expressed concer about price as indicative of a lack of
respect or affection for the deceased.

sUe No. 10

Have , funeral service industry 
members prevented or qiscouraged

custornersfrom purchasing less expensive caskets by not 

displaying such caskets , defacing or disparaging them, ' placingthem in different. rooms or in inaccessible locations or
displaying them in surroundings which are markedly inferior to
the way other ci'skets are displayed?"

(A) Dis
of consumers
that less or

layin less or least expensive caskets - .Anuffer,
1 and , even a few funeral directors 2 testified
least expensive caskets were not displayed in the

'0-

II See
anq conE:umer
consumer , Tr..

.g. ,

testimony
5452-53 and

9555.

social ' worker.
Brundag

of Rosemary Blakemore 

testimony of Donald J.

2/ See , e.g., written submission of Harry G.
embalmer and uneral director , Record II- 145 and
Mildred P. Damiano, funeral dir 2ctor, Tr. 1314-15.

Senison, trade
testimony of



regular showroom, that is, the casket selection room of the
funeral director or the wholesale ' casket warehouse showroom

used by some funeral directors (Some cannot , afford a casket
selection room on their premises . Even when the lower priced
casket is irithe selection room, one way used to hide it is to
place it under the display counter holding a more expensive
casket. 31 This counter is draped so that the less or least
expensive casket is sometimes not visible. 41 In other
instances, the least expensive caskets were in smaller. side
rooms , hallways, garages, basements 1 and other less exposed
parts of the establishment. 51 This is almost the same as not
displaying such caskets since they were only avajlable when the
customer asked to see them. I find, based on the record in this
proceeding, that the practice Of not displaying less expensive
caskets is extensive. 

(B) Defacing less ex ensive caskets - In this proceeding,
very few instances ' of actual defacing of less' expensive caskets
were adduced; 61 thus, while it has happened from time to time
I ,can make no finding as to the practice of defacing.

31 See testimony of Staunton O. Flanders, consumer and
Temple Bu l Society representative, Tr. 4658-59, 4674-75.

Id.

5/ See , e. g., written submission of Mrs. W. A. Kanifer,
consumer, . RecoraI-B-l971; written submission of John A.
Buchanan, president, Los Angeles Funeral Society # Record
II- 155; 1972 Funeral Study submitted by Sherry Chenoweth,
director, Minnesota .office of Consumer Ser\7ice-s HX-Chicago 43
(Supplemental), testiiony of Richard J. Stevens, attorney and
president , Chicago Memorial Association, Tr. 3618-21.

6/ For examples of the few instances of defacement, see
written submission of consumer complaint (name deleted),
September 1974, Record VII-176 and testimony of John Mack,
investigator , CAM Consumer Action Project, Tr. 6012. The
former instance dealt with dirt in the casket and the latter
dealt with a casket which appeared dirty with spots.'0-



(C) Dispara ing less ex ensive caskets - A numer of
witnesses and those supplying wr tten subm ions gave examples
of instances where lower priced caskets ere frequently referred
to by funeral service industry: members a?, "welfarecaskets II . 7/
It is generally accepted that "welfare " has a pejorative

, -

connotation. This form of disparagement is widespread to the
point of pervasiveness. That such caskets are used for welfare
funerals ' as they are known in the industry, does not make this

, less disparaging. Other instances of disparagement included
laughing at the least ' expensive ' casket by the funeral director 

and telling the client that the least expensive casket was too -small for the deceased to fit in. 21 
Rabbi Shalom A' Singer of Chicago, under cross'- examination,

stated

" "

And then another situation" ,the same man said to, me,
he said, and the Director had the audacity to say to me, ' I am
not going to allow you to put your father in that box. You are
going to more expensive one II 10/

As in other areas . where disparagement is at issue such as
bait and switch II schemes , proving that it has occurred and with

what frequency is difficult since in many cases subjective
reactions are involved. I can only find from this record there
is some disparagement of low cost caskets , and that the principal
methods are to u the pejorative te"rrn "welfare " in 'conjunction
with low cost caskets and funerals and to imply lack of, concern
evidenced by the low cost !l box

(D) Placing less ex ensive caskets in different rooms or in
inaccessible

' "

locations or di' splaying them in surroundings wh
are IDarkedly inferior to the way other caskets are d splayed
- (See (A) above and Issue 14 for substantive discuss on and
findings.

21 
See , testimony of Christina Skeels , investigator,

CAP Consumer Actlon Project , Tr. 6015; written submission of
Mrs. 'Jerome Greyson, consumer, Record II-B-1436; written
submission of Stephen H. Oleskey, attorney, Record II 2239,
pp. 2 3. 

Testimony of Bill Hughey, consumer, Tr. 10368.

Testimony of the Rev. Mr. Frederick A. FentopJ Tr. 6416-18.

Tr. '4631.101



Issue No. 11

Have funeral service industry members displayed less expensive
caskets in colors known to be unattractive to many customers for
the purpose and with the effect of dissuading customers from
pur hasing such casket, or encouraging customers to purchase the
higher priced casket?1I

Much testimony as to which colors were generally known to
be unattractive was adduced at this proceeding. 111 This
testimony is conflicting since, for instance, varIous parties
considered gray attractive, 121 while others found it unattrac-
tive. l3/ Time and again tnesses, almost in counterpoint,
testif ied that a color was attractive when a previous witness
had just said it was unattractive.

A numer of funeral directors testified that they did not
make a conscious effort to select the unattractively colored
caskets; 141 rather , industry members testified that caskets
were unavailable in whattheythernselves considered to be
attractive colors and they blamed the casket manufacturers for
the situation. 151 This reasoning is somewhat specious. The
casket manufacture rs are in large part at the mercy of their

11/ See, ' g., testimony of the
Tr. 4 0-3 1 an testimony of the Rev.
Tr. 6420.

Rev. Mr. Grant M. Gallup,
Mr. Frederick Fenton,

12/ See, e. g., testimony of William M. Holman, funeral
direc tor Tr. 3127- 28. See also testimony of Richard Myers,
funeral director and chairman, utah State Funeral Directors and
Embalmers Examining Board, Tr. 8270-71, who stated that his
third highest priced casket, of solid qronze, is gray colored.

131 See, e.g., testimony of Dr. C. C. Crawford, management
consultant 6 and testimony of George Primm, funeral
director and president, Empire State Funeral Directors
Association, Tr. 268.

141 See, e. g., testimony of John Proko, funeral director
and past pres ent of the Wisconsin Funeral Directors Association,
Tr. 4167-68 and testimony of George F. Kileen, funeral director
and Wayne County, Michigan commissioner, Tr. gQ8. This. viewpoint
was refuted, though, by testimony of Rep. J s J. Kaster, Jr.,
former casket manufacturer, state legislator, and funeral director,
Tr. 6113-14, who stated that funeral directors have requested that
he make the least expensive casket look as bad as he could.

151 See, e. g., ' Primm, note 13 s\lpra, at Tr. 268 and testi-
mony vid . Murchison, counsel to NSM , Tr. 12611.



customers and are readily capable , especially in the case of
cloth-covered wood caskets , of producing whatever their
customers order. 161

SUmary: I find that funera.l service .industry members generally
make l ttle , effort to ,apply pressure to manufacturers to see that
lower priced caskets are produced and subsequen.tly displayed in
colors known to be attractive to many customers 17/ and in orne
insta ces : actually encourage the production of unattractivelY

, '

colored ""skets. 181 This finding applies to both the interior
and exterior of t caskets. ' 

I do . not find that funeral service industry members
displayed less expensive caskets in colors known to be unatt:r",c
tive to many customers for , the purpose and . with the effect of

. '

dissuading cus omers from purchasing such caskets or ehcouraging
customers to purchase the higher priced caskets.

ISsu.e No. 12

Have funeral service industry members used sales commissions
and other employee compensation plans to encourage sales of
higher priced products and services to customers and to
discourage and enalize sales of lower, price, ones?!!

While there waS some testimony in the record that
indicated that the funeral service industry members did pay

161 See , Kaster, note 14 supra , at Tr. 6113-14.

171 Foran ' example of a c~sket manufacturer s suggested
color -Sales techniques to funeral directors, see rebuttal
submissiOn of FTC st!,ff containing "Hqw to Sell More . Profitably

,- The Role .of Color in Merchandising " by Ray T. Hudson, ,sale
manager, Marcellus Casket Co., Record X-1-124, p; 8. '

181 Kaster, note 14 supra , at Tr. 6113-14. See also .'

, '

testimony of Peter Hawley, associate producer, WTTW-TV,. Qh go i
Tr. 2780-81 ahdHalyorson/Slade, Inc., "A National Motiot;Stu41.
- A Study in Depth of Consumer Motivations apd Their Appli- 
cations to the Funeral Directors Services - For The .National '
Association of Approved Morticians " (undated), ReCord III IO,
p. 14 and Supplement, which discusses national studies of
interior and exterior casket color preferance of co mers. The
results of these studies might easily be misused to discourage
the purchase bf less expensive caskets. 



sales commissions, 191 I can find little in this record to
justify a finding t t such sales commission plans were used
to encourage the s&le of higher ced products and services,
nor is "there substantial evidence that such - sales commission
plans were used to dispourage or penalize sales of lower
priced ones. 201

Admittedly, any sales commission plan would "have the
tendency and the capacity to encourage an employee to sell
higher priced products, but I have found nothing in this
record to indicate that the percentage commission on the
higher priced products was higher than the percentage on the
lower priced product. It would take this variation (employed
by some vendors) to give rise evep to speculation that such
plans were improperly employed. There is no evidence in this
record that such variations were used and I make no finding
as to these commissions. In fact , most funeral homes are
one-or two- person owner/operator small businesses. The
owner/operator (s) is the salesperson (s) also. 211

191 The written submission of International Funeral
Servi , Inc., states: " IFS provides a deferred profit sharing
plan and an employee inoentive bonus' plan that are designed to
reward all employees , and employees of specific local operations
that generate profits above pre-determined levels. To the extent
that such plans indirectly reward employees, for high-priced,
and therefore , theoretically more profitable, sales--IFS and its
Board plead guilty. Pre-need funeral trust (where such sales
are permitted) salespersons are also compensated on a I benefit
for selling a ' high-priced' funeral" (Record II-A 488).

201 One alleged example of potentially indirectly dis-
couragIng and penalizing sales of lower priced- products and
services is discussed by Robert Nesoff, director of investigation
for the New York State Temporary Commission on Living Costs and
the Economy, Tr. 364-65. He alleged that his informants
discovered that at Walter B. Cooke Funeral Horne, " if an individual
was not right up there on the top of the sales force , he found
himself doing things like cleaning bodies and working in the
morgue room, which were very, very distasteful jobs and something
that they would like to be moved out. This alleged practice
was denied by the president of Walter B. Cooke ring the New
York State Commission 

I s hearings. --
211 See statement of Rhene B. (Si) Law, funeral director

and p sident ( Illinois Funeral Directors Association, Record
215- 46-1-29-11, #509, p. 5.



Issue No. 13

Have funeral service industry members utilized other sales
and merchandising " policies and practioes to prevent, impede
or Qbstruct the purch customers of certain funeral
merchandise, particularly less expensive merchandise which
is available?"

I find little in the record in regard to , sales
and other merchandising policies and practices which would
impede or obstruct the purchase by customers of lower priced
merchandise. Isolated instances of se policies and
practices, however, were described throughout the proceeding. 221

can make no finding as tq their degree of occurrence. 

Issue No. 14 ,

Have funeral service industry members sought to prevent
price-value comparisons by. customers or potential customers
by displaying merchandise in ways which make such comparisons
difficult?1I

There was considerable testimony and there are a number
of submissions on the record relative to the casket arrangement

221 Changing price cards on caskets for different
customers - testimony of the Rev. Mr. George N . Marshall, Tr.
1192 and testimony of Robert A. Ebeling, former managing editor
Mortuary Management Magazine , Tr. 6841-42, 6874-75; price cardplaced under the, pillow in the casket - testimony of Flora Cunha,
consumer, Tr. 1423; bugging of the casket selection room -
testimony of Michael irsh and Peter Hawley, WTTW-TV, Tr. 2812-13,
2843-44 , and Transcript of " Since the American Way of Death"
RecOrd VI-D-25; ' the use of delay in encouraging embalming and
viewing - testimony of ' Dr. C. C. Crawford , management consultant,
Tr. 6609-10; the encouragement of looking at the casket as the
deceased 

I s house " or "bedroom" - testimony of Pro-fessor Ruth
Mulvey Harmer, professor and vice president, Continental Associa-
tion of Funeral and Memorial Societies , Tr. 11103-04 , 11113-14;
use of potentially deceptive consumer information pamphlets
prepared by industry_associations to encourage embalming - seee. g., testimony of Alan S. Anderson, funeral director d president,
Utah Funeral Directors Association, Tr. 6166-69; flo industry
information and pressure on funeral directors to discourage the
please omit flowers" statement .in obituary notices and elsewhere
and the potential result of such action - rebuttal submission of
FTC staff containing written submission of Anne Burdic, consumer,
Record X-I-BS and I-News on the National Scene, ll Mid America
Mortician, April 1976, p. 6, Record X-1- 27.



in the selection room. 231 Critics of the funeral industry
maintained that the arrangement of the selection room is
cleverly contrived to make price comparison difficult.
Frequently cited was a textbook by Wilber M. Krieger, 

241
that sets out at least one method of showroom arrangement
for " shifting purchases to higher priced goods. 25/ There was
some testimony that this and other similar meth s were taught
in schools of mortuary science and funeral management.' 

231 See , putting least expensive caskets next to
most expensive caskets - testimony of Malcolm Siegel, consumer,
Tr. 2956; use of "Aisles. of Resistance " and lighting toencour-
age the purchase of higher ,priced caskets - see testimony of
Kaster, note 14 supra, at 6086- 89, 6112; Different lighting and
decorations for certain parts of the casket selection room 

testimony of DL Charles W. Wahl, psychiatrist, Tr. 8484-85;
Defense of certain merchandising techniques - testimony of Edward
J. Fitzgerald, funeral director and past president, NFDA, Tr.
6236-38 and testimony of John Browning, executive director,
California Funeral Directors Association, Tr. 8213-l5, and
International Funeral Services, Inc., note 19 supra, atS.

241 A Com lete Guide to Funeral Service Management
(Englewood Cliffs , N. Prentice Hal , 1962).

25/ Id. at 53-61. This method deals with the caution against
displ ing oo many caskets in the lower spectrum of price against
displaying caskets in order of price. The former caution impedes
customers from purchasing too many cheaper caskets, and the latter
deals with, prevention of direct price-value comparisons.
Krieger developed a precise formula for determining the percentage
of caskets displayed from each of four price quartiles, 10% in the
cheapest quartile, 27% in the second, 40% in the ,third, and 23% in
the most expensive quartile. Krieger s IDethodalso deals with the
theory that most people are right-handed and therefore, look to the
right first. Thus, the more expensive (3d and 4th quartile) caskets
should be displayed to the right when the customer enters the casket
selection room. In addition, , Krieger developed the " Resistance
Lane" theory. This deals with the use of wider aisles for display
of 3d and , 4th quartile units and more narrow aisles for the less
expensive ones. This offers easier access to the aisles ,containing
the more expenslve caskets to the right. Krieger labelled the
narrower aisles to the left the IIResistance L1le

26/ Putting higher priced caskets to the right when entering
caske selection rOOm because people tend to turn that way -
testimony of Joe T. Todd , funeral director, Tr. 8751- 52, 8757- 60,
The various methods of casket room arrangement - prehearing filing
of Dale W. Sly, San Francisco College of Mortuary Science, con-
taining "Mortuary Merchandising , Record 215- 46-1-29-7, pp. 39- 50;
emphasis on contrast between lower and higher priced caskets by
placing them next to each other rather than in ascending order of

(footnote cont'



Though pervasiveness of the use of various technique
prevent or , hinder price-value comparisons cannot be determined
because of a lack of evidence on the record, 27/ information
concerning such techpiques (whether deceptive -Or not) is
available and disseminated to funeral 'directors through casket
man facturers how to b('oklet- and artrcles, 28/ industry
seminars, and industry publications. 301

On balance, there is little evidence on this record to
'justify a finding of prevention of price-value comparisons by
means of the arrangement of the casket selection room.
Furthermore, I am troubled by the policy issue posed by any
restriction on merchandise arrangement. This may be appropriate
based on the distinctive characteristics of this transaction

(261 cont' d) , price and the use of lighting and color to
ncourage the purchase of higher priced caskets- testimony of

Hirsh and Hawley, note 22 supra, at 2779-80.

271 See , e.g., Todd id. at 8758-60. This is one of the
few d umented examples of-runeral director. testimony confirming
the use of potentially deceptive casket display J:oorn techniques.
Mr. Todd described his visits to 15 to 20 (other than his own)
funeral homes in the State of Arkansas. He states that the vast
majority use the technique where the most expensive units are
placed on the right where people generally look first. See also
testimony of Keith Marsh, former funeral director and at torney,
who discusses placing of cheaper caskets in obscure locations in
the display room and II squashed" together to make viewing them
difficult, Tr. 6772-78 , and HX-Los Angeles 7.

See e. g.

, ,

FTC staff rebuttal submission containing
Boyertown Casket Company publication, "Your Selection Room
Display Work Kit " Record X- 125 and "Adjust your Showroom
and Better y.our Ledger " by John C. Beck, president,CasKet
Manufacturers Association of erica, Record X-1-126. 

291 See , Ebeling, note 22 su ra, at 6866-70.

301 See , Griffin and Slater, Chapter on "Casket
Selection Room Evaluation II in Raether I S Su:cc-essful Funeral
Service Practice (Englewood Cliffs, N. Prentice Hall, 1971).

'0-



(Issue No. 23), but , if we treat the funeraL director as a
businessman, then ,he, like others, should be entitled to
arrang his goods in a manner conducive, to increasing his
sales and profits. The proposed rule, if made final, may

strip him of any pretension to professionalism, leaving him
with the role of merchant. Other merchants are allowed to
display goods in the way their judgement and experience
indicates. Absent a demonstration of serious and wide pread
abuse, 311 the funeral director should be allowed this same
right. 

Issue No. 15

Have funeral service industry members disparaged or otherwise
sought to discourage or prevent a customer s consideration of

or concern about prices?"

A number of consumers and other parties testified or
corresponded that funeral directors disparaged concern aboutprice. Examples of expressions used to accomplish this task
are 

11 
You want the best don you?" , 32/ " Consider what the

neighbors will think when they see th6"casket at the church, 331
Honor your loved one, " 34/ ,and this is the II last loving act y

can ever perform for him 35/ References are repeated here to

311 Such abuse is not evident on the record except for the
pervaSIveness of not displaying or displaying in a inferior manner
least or less expensive caskets (see Issue" No. IO). Failure to dis-
play will h nder price-value compari sons.

321 written submission
service officer, Veterans of
II-B- 224.

of Edward J. Sartori, adjutant and
World War I of the U. A., Record

ill Testimony of Eleanor Sheehan, consumer, Tr. 14669.

341 ' Written submission
of herself and her husband),
II-C- 26.

of Mrs. Roy H. Murray (on behalf
consumers and clergyman , Record

'0-
351 Id. For a further discussion of tIe

type pre ssion, ' see Hirsh and Hawley, note
Tr. 2762-64. Also s Singer, note 10 supra.

misuse of this
22 supra, at

::$



the nomenclature applied to low cost funerals which disparages
concern about price ( i. e., the references to IIwelfare funerals
and "welfare caskets. II. 

The use of the term welfare as it -relates to funerals
or caskets is one example of the use of nomenclature in order
to achieve an end. Many funeral directors used enhancing terms
for that which they ought to promote. For instance , the use,of II remains ll instead ,

of corpse, II funera.l director " insteadof "undertaker

" "

casketll instead of coffin, " and, as. indicatedpreviously herein, funeral service "professio"n" instead ofindustry . The use of enhancing terms .would not f of course,
be violative of th proposed rule. But the use ,of perjorative
terms which could discourage low profit sales would be
disparaging and thu violative.

The use o.f the word I welfare " is only one example.
Another is "disposal" 371 The term refers generally to
immediate cremation or immediate ground burial, both of which
are quick, efficient, and moderately priced methods of
funeralization. The term "disposalll conjures up a vision of
getting rid of garbage a with a kitchen appliance. In one
case, I recall a funeral director s placing the accent on the
last syllable as if the word were "disposallll . This was not

See, e.g., written submission of Mrs. C. N. Crosher,
consumer, Reco dII- B-24, who testified that a - funeral director
stated, II Ii you want a less expensive casket, I can show you
what people on welfare get. .. Another example of uch disparage-
ment is one cited by the written submission of Sarah Sheets
Cook , president, Council Memorial Society, Record II-C-248.
A person reported to her that the funeral director to d the
person that " she didn 

I t 
want to be a welfare case, did she.... 

This was after a request for a simple cremation and memorial
service. Reference should al o be made to Issue No. 10 (c) for a
further discuss on of the perjorative use of"welfare

37 I The Embalmers Supply Company, "Basic Ideas, Subjects
and Suggested Talks for the Funeral Director to Help with Public
and Community Relations " (ESCO, Westport, Conn. ), te tirnony of
James Broussard, funeral director and president, Texa uneral
Directors Ass n., Tr. 9351 and testimony of John Lu , funeral
director and Chairman, Pennsylvania State Board of Funeral
Directors , Tr. 12956-57.



noted in the record so I cannot give a reference. But, even
this aside, I believe that the choice . of the term "disposal"
rather than udisposition ll disparages (albeit unconsciously)
concern about price. " Disposition is a better ward!! 38/

In this question, I have treated 'price concern as concern
about low price. A number of funeral service industry members
indica ted that they frequently discouraged customers from
purchasing funerals and goods which were too high priced. 39/
I believe this occurs in a significant numer of cases for 

reasons: 1) there is a concern on the part of the funeral
director that a higher amount of money maybe difficult 
collect 401 and 2) even if this is not a problem, a director
is perso lly concerned that a survivor spend as much as but
not more than one can afford (in his judgement). 411 I cannot

find that funeral directors as a rule discourage a- person from

purchasing more than one can afford, but it does occur with
some frequency.

,:)

Summar Disparagement of concern about price has occurred
significant number of cases.

381 Testimony of Rabbi Richard Yellin,
other -examples of discouraging concern about
discussion under Issue No. 19 (c) Disparaging
caskets.

Tr. 13, 843. For
price, see
less expensive

391 See, e. g., testimony of Frank
direc tor nd" president, Indiana Funeral
Tr. 4984.

H. Walterman, funeral
Directors Association,

40/ See , e. g. , testimony of Arnold Hornberg,
direc r and p esident, Funeral Directors Services
of Greater Chicago, Tr. 4780-81.

funeral
Association

411 See testimony of A. A. Rayner, Jr., funeral director,
Tr. 4280-

'0-



VII. DISCLOSURE

The proposed rule would quire a numer of disclosures
to consumers. Among them are disclosure price information
over the telephone, the giving of a casket price list to a
customer when he proceeas to make his selection, with this
list in ascending order' of price and with identifying infoLma-
tion on the caskets listed. It would forbid the representation
of a casket on the list as not available when it is in fact
available. . It would require the prominent display of prices
in or on the casket by card , sign, or other means and it wouldrequire that casket photographs shown to customers have the
price prominently displayed. It would require that funeraldirectors furish customers a written notice that informs thecustomer that some cemeteries require an outer enclosure and
that a grave' liner is usually less expensive than a burial vaultwi th both items fUlfilling cemetery requirements. The notice
must also inform consumers that outer interment receptacles are
sold by cemeteries as well as funeral homes. 

It would requirethat this disclosure " contain the price for each outer interment
receptacle available from the funeral home together with a
brief description of the enclosure.

This Section (453. 5) would require that an itemized price
list of nine different items be furnished to consumers in writing

. before selectiDn. These items are:
The transfer of remains to the funeral home

Embalming

Use of facilities for viewing

Use of facilities for funeral services

Casket price

The hearse

Limousine

The service charge of the funeral director
and his staff

The price of the outer interment receptacle '0-

This section contains a proviso that
may be given for a standard adult funeral
under an unspecified price level with thepriced. It provides, however, that , if a

a total or unit price
(Defined in 453. 1 (n))
i terns not s epar a te 1 y
customer wishes to



)1;

!.ll

I'i decline one or more
shall be reduced by
home as a result of

of the items in the unit price, the price
the amount of saving accruing to the funeral
the declination.

The price list must include the name, address , and telephone

number of the funeral horne, the effective date of the prices, and
a statement informing the consumer that he is free to select only
those items which he desires and will be charged only for those
which he selects. It contains a proviso that certain i terns may
become necessary because of the type of service or circumstances
of death. In this case, that is, where the customer must pay
for certain services he has not selected , he is to be given an
explanation in writing,

This section also would require a memorandum of the service
after selection. This memorandum must contain a listing of the
services and merchandise selec by the customer with the price
for each item including but not limited to the following;

1. Embalming

2. Other preparation of the body

3. Use of facilities for viewing

4. Use of facilities for funeral service

5. Other services of tbe funeral director
and his staff

6. The casket selected

7. Other specifically itemized merchandise

8. Specifically itemized transportation charges

9. Specifically itemized charges for any
special services required

10. Specifically itemized cash advances or
expendi tures.

There is once again a proviso for a unit priced adult funeral
service below an unspecified price level. 

The memorandum of services must contain the name, address,
and telephone number of the funeral horne, the notice that the
customer is free to select the items he desires and will be
charged for only the items he selects, the statement that no



substitution shall be made unless agreed to in advance by oth
parties, statement that the customer has read and understood
the statement and has received the written information regarding
the prices of caskets and other merchandise. Immediately ' below
these statements is a space for the signatures of the customer
and the funerai service industry membe or authorized representa-
tive as well as the date (Sectiqn 453. 5).

, The above is referred to
proposed rule. The following
underlying , this section.

as the itemization section of the
questions deal with the issues

Issue No . 16

Have funeral service industry members failed to disclose or
make available prior to selection by customers by means of
price lists, signs, cards and telephone disclosures informa-
tion on the price and availability of individual items of
service and merchandise common selected such as embalming
use of facility for services, caskets, and burial vaults?"

Throughout the United States a majority of funeral directors
use a system of pricing called unit pricing. 

11 This system would
under other circumstances be called a "package" price. Included
in the single price are the goods and services generally included
in what the industry prefers to call a " traditional" funeral.
hese services include, but are not limited to, transporting the
remains to the funeral home, embalming, cleaning, and dressing
it, applying cosmetic techniques to make it appear lifelike,
conducting the visiting" conducting the service in the assembly
room (which the industry prefers to call the " chapel" , ) and
conducting the body and the family to the cemetery, placing
death notices in" newspapers, obtaining a death certificate and
other related vices. 

Goods included
stands for flowers,car for the family

in the unit price are the casket
etc. Use of a n funeral coach" (hearse) and
would also be included in this unit. 

Some states, such as New York 
31 and New Jersey, 41 require

itemization of the prices of the goods and services to be provided.
Funeral directors in these states generally provide price

11 Hearings before the Subcommittee on Activities of Regulatory
AgencIes, Committee on Small Business., U. S. House of Rep., 94th
Cong., 2d Session, p. 215 , Part III, Attachment to Tes tlony of
Howard C. Raether , executive director, NFDA. 

21 'See Hearing Exhibit of David C. Murchison , counsel to
NSM

, -

HX-Washington 21, #21 , p. 5.

31 Hearing Exhibit of Kathleen F. 0' Reilly, Final Corrected
Copy, -Analysis of State Statutes , Rules and Regulations Affecting
the Funeral Practices Industry, Submitted by Consumer Federation
of America, HX-Atlanta 7, pp. 43-46.

Id.



information on an itemized basis, 5/ An important distinction
must be drawn, though , between itemization required before and
after final arrangements are made. 61 When disclosed before,

the customer can decline parts of the service. When disclosure
is made after selection , the customer may have some reluctance
to go back and renegotiate. The proposed rule would require
both.

Aside from the states that require itemization, only a few
funeral rectors make available any information on an itemized
basis. 71 This was made clear time and again by almost every
submissIon and' witness on that subject.

SOfie funeral directors use a form of pricing known as
functional pricing. 

II' 8/ Fup.ctional pricing denotes any
fragmenting, breaking down or itemizing of a unit price into
two or more prices, with the price of the casket being the one
most frequently quoted separately. 2/

As to the availability of prices, either unit or functional,
most funeral directors testified that they post the prices on
the casket, which, given the prevalence of 'unit pricing, is the

51 S"e ,e. g., testimony of Thomas E. Sheehan, funeral
director and presid ent, New Jersey State Funeral Directors
Association, Tr. 454-55, testimony of Nicholas R. Panepinto
Director, Bureau of Funeral Directing, New York State Depart-
ment of Health, Tr. 282-83 and testimony of Mildred P. Damiano,
funeral director and past president, New Jersey State Funeral
Directors Association, Tr. 1311.

See Reilly, note 3 'supra, at 43-46.

7/ See, i. e. , testimony of Robert Coats, funeral director
and president Michigan Funeral Directors Association, Tr. 3765-
66 and testimony of John D. Altmeyer, II, funeral director and
Immediate past president, West Virginia Funeral Directors
Association, Tr. 11742.

215.
Coats, . and Raether Attachment , nC' Is ra, at

Bi- and tri-unit pricing are forms of j:nctional pricing.

91 Testimony of David C. Murchison, counsel to NSM,
Tr. 12431.



price of the " traditional" funeral. Generally price list:s-are not available '11/ but the price cards on the caskets are
usually visible to customers as they make their way around
the casket selection room. One consumer reported that a funeral
director placed the price' card under the illow within the casket
121 but this sort of deception is very rare.

Most funeral directors who testified at this proceeding
and most of those who placed statements on the documentary
record expressed a strong aversion to telephone disclosure
of information as to price and availability of , individual
items or of unit prices for funerals. 131 While a few indicated
a willingness to give such information -Over the telephone l4/

lOI See, e. g., testimony of John H. Kerr , funeral director
and Secr tary Treasurer, The Funeral Directors Association of
Kentucky, Tr. )053-54 and testimony of Mark Waterston, funeral
director, Tr., 3723-24. " There was some testimony and some sub-
missions though indicating that no prices were posted on caskets
requiring consumers to ask for . individual prices. See, e.g.,
testimony of Malcolm Siegel, consumer, Tr. 2955 and st tement of
Mrs. Gail Derrick, consumer, Record 215-46-1-29-8, #13 , p. 1
(casket company display room).

III Even in states that require itemization , written orprint price lists are not normally available See
testimony of Frank R. Galante, funeral director and past president
NFDA, Tr. 1732.

121 Testimony of Flora Cunha, consumer , Tr. 1423.

131 See, e. g., testimony of Hoyt P. Mayes , funeral director
and imme iate past president, Oklahoma Funeral Directors Association,
Tr. 8895 and testimony of Nelson E. Greene, Sr., funeral director
and member, Virginia Board of Funeral Directors and Embalmers,
Tr. 14195-97.

141 See, e.g. , testimony of Ernest E. Wight, funeral director
and pres dent South Dakota State Board of Funeral Service , Tr.
4711-12 and Richard Myers funeral director and Chairman, Utah
State Funeral Directors and Embalmers Board , Tr. 8302. See also
testimony of Richard Perry, McFarlane and Co. , Management Con-
sultants, Tr. 9152. In a survey of Atlanta funeral directors
conducted by McFarlane and Co. for the FTC, Mr. Perry'O ported

Relating to price disclosures, the rule on price conftation
over the telephone, we found that 20 percent of the respondents
opposed the rule requiring price disclosure over the telephone,
however, we found that 80 percent indicate that while it may
be bothersome, price itemization over the telephone would not
place a significant natural burden on their practices 



others gave a variety of reasons not doing so.
reasons given were:

Among the

(1) the problems involved with having competent
personnel available . to answer such inquiries; lS/
(2) the confusion which might result

funerals are individual transactions
dual variations which would not lend
to telephone disclosure;

since all
with indivi-
themselves.

(3) the
calling
to know

possiblity that a corpetitor
and an unwillingness for the
his prices; 171

might be
competi tor

(4) the potential for an unethical funeral director
to take advantage of telephone disclosure, quoting
a low price to get possession of the corpse. 181

In response to these points , those favoring telephone
disclosure pointed out that;

(1) Personnel have to be at the funeral home or on call at
all hours thus , personnel will usually be available to answer
questions. While it maybe unreasonable to expect 24 hour
service, the quoting prices during normal business hours
should not be difficult. The proposed rule could be rewordedto reflect this modification. 

(2) While funerals are individual transactions, most
funerals, according to industry spokespersons, are of the
II traditional II type. If disclosure is difficult over the
telephone, it is similarly difficult in person. The record
does not reflect any difficulty on the part of consumers in
understanding -what is included in the traditional funeral.

It will be more difficult
of prices if this must be done
eight to ten categories to be

to make telephone disclosure
on an itemized basis. With
disclosed, those giving the

151 See , e. g., testimony of Dr. Vanderlyn R. pine, research
consult ant NFDA , Tr. l0827.

See e. g. , Hayes, note 13s'ti ra, at 5 and written
submission of the International Order of the den Rule, Record
II-A-666.

171 See, e. g., testimony of A. R. Leak , Sr., funeral
direc r, Tr. 876.

181 See, g., testimony of A. R. Rayner, Jr., 'funeral
directo r, Tr. 276.



information .will have
out the information.
or out of the funeral

to take more time and care in giving -
This will , however, be a problem in
home.

The inforrnationabout prices is alrnos always given to
those who come into the fun ral establishment. If there are
subs antial variations in individual funerals, and I am not
persuaded that there are , this is a problem with which personnel
npw cope. They cari:also do so over the telephone.

Clearly, the varia.tion in the price of the casket, ' the
major item purchased (other than service in some cases), will
prove a probletn in telephone disclosure. Other prices could
be quoted and a range of casket prices given. From time to
time the analogy of auto pricing was used. " How much is a
car?" Automobile dealers can give a base price 'for models
and an accessory price list. They also use illustrative
examples. The same technique could be used here.

(3) That competitors will know prices seems to be a
positive benefit. Itis possible a competitor will raise
a price if he finds he is underselling his neighbor, but
this is unlikely; More likely is the possibility that he
will lower prices to meet the competition.

(4) The problem of bait and switch flies in the face of
many assertions of ethical behavior on the part of funeral
service industry members. Those so inclined could be doing
this presently. The few complaints about this practice, either
using media advertisements or in response to telephone inquiries,
puts to rest this possibility.

On balance, the benefits to be derived from telephone disclosure
are similar to those to be gained from increased price advertising in
the media.

(1) The pUblic will be better informed about prices. The
level of consumer knowledge about relevant considerations is low
(Issue No. 24). This one requirement should have a considerable
effect in transmitting information directly to those in need of
it at the time they need it.

(2) Givep the unusual circumstance of the funeral transaction
(Issue No. 23), the pain of handling the arrangements should be
lessened considerably by making relevant information readilyavailable on the telephone. '0-

(3) Given the low level of price competition (Issue No. 25),
it would serve the public interest to have consumers made more
aware of prices so that they could shop effectively for the
optimum situation. Certainly there are important considerations
beyond price, but that does not diminish the need for price
information to be made available to those who consider this a
significant factor in making a choice.



(4) Because of the low level of price competition, it
would also serve the public inter st for competitors to be
aware of the general price level against which they must
compete. Both 'sellers and buyers should have this informa-
tion.

(5) The alternative of going in person to each funeral home is
absurd given the unusual circumstances of the transaction (Issue
No. 23) and it is a relatively inefficient way of transmitting in-
formation (Issue No. 25). The economic and emotional cost of the
alternative to telephone and media access ' information is far too

high a cost for the public to bear.

Summar Funeral service industry members disclose the unit price
of funerals generally by placing price cards on or in caskets in
the casket selection room. , This price includes all of the elements
in what is called the " traditional h funerCiI. I also find, however
that funeral service industry members do not disclose or make
available, prior to selection by customers, price iists or in-
formation other than the cards on or in the caskets. For those
who use functional (rather than unit pricing) the price of the
casket is disclosed by means of a card on or in the casket and
other prices are disclosed orally.

Telephone disclosure of prices and availability of the
individual items of service and merchandise is rarely made.
Except in those states that require itemization, very few
funeral directors make available, prior to selection , the

price and availability of individual items of service and
merchandise commonly selected.

Issue No . 28

Exce tion to i' tentization requirement for low ri-c acka
funerals. (a) Will mandatory itemization as required by S453. 5 (e)
and (f) of the proposed rule force funeral service industry members
to increase the prices of funerals, especially the least expensive

funerals? (b) If it is determined that mandatory itemization will
result in price increases, should there be an exception to the
itemization requirement in order to prevent price increases for
the least expensive funerals? (c) To meet the objective of
avoiding increases in the prices of the least expensive funerals
and of preventing any exception from serving 

a loophole which
defeats the remedial purposes of the itemizaLon requirement,
what dollar cutoff should be used for the exception in S453. 5 (e)

and (f) for ' lower-priced' package funerals?"

(a) and (b). Testimony by funeral industry representatives
was virtually unanimous in the belief that the rule as proposed



would force price increases if the itemization requirement is
maintained 19/ That there will be some price increase was _not
denied general ly , by consumers and their representatives The
more significant question, however is the degree to which there
would be price increases.

There will be some cost of cornpliahce with the rule.
Fune al homes would have to compute their costs, something which
surprisingly few have done over the years. 201 Additionally,
there would be some modest printing expense -and additional time
WQich must be spent with customers to explain itemization. 211
These certainly represent additional, although minimal , cos

The position of consumers and their representatives is
basically that itemization will give options to consumers as to
which of the various services offered by funeral homes they may
wish to purchase; that is, if no viewing is desired there would
be no charge for that service. 221 Similarly, consumers could
use their own automobiles and not be charged for livery. Thus,
consumers would have a greater flexibility in the choice offuals than is presently the case with unit pricing or even the
slightly more flexible functional pricing method.

The concern of funeral directors is that consumers will in
fact decline many services presently offered and included in unit
prices in the II traditionaIIi funeral. 23/ Since not all funeral

191 See, e.g., testimony of Wenda 11 W. Hahn, president
Federate Funeralirectors of Merica, Tr. 3530-31, 3538-41,
written submission of NFDA, Record II-A-659, pp. 28, 29 and
testimony of Roger I. Dyer, funeral director, Tr. 1557-58,
1580- 81.

201 See, , testimony of Don Clements, executive
secre ry, th Dakota Funeral Directors Assocation, Tr.
17 and Dyer . at 1580.

4416-

211
and pas

See, e. '

g. 

, testimony of Frank Galante, funeral director
res dent, NFDA, Tr. 1750-51, 1735-36.

221 See, e.g., testimony of Malcolm
Tr. 2967 and M chael E. Lawson, Assistant
Boston University, Tr. 13239.

Siegel, consumer,
Professor of Economics 

231 See, e. g., testimony of Edward J. Fitzgerald , :fneraldirec r and past president , NFDA, Tr. 6242 45 and te ony of
F. James Wylie Jr funeral director and executive director,
Florida FuneJ:al Directors Association , Tr. 9714-18.



directors give discounts for declined services and , even where
given , there is some doubt as to whether the discount- is fair
to the consumer, consumers would obviously benefit to the
extent that services are presently aQcepted which would in the
future be declined. Additional benefit would derive from the
flexibility consumers would receive:

The consequences of. such behavior (declination of goods or
services) on the part of consumers could be 

enormous If con
surners decide to exercise free choice and customize ,the funeral
arrangements, as many are presently doing 

in other societal
rituals such as weddings, ' then funeral homes, set up to handle
II tradi tional" funerals, would be faced with J,ess utilization of
resources 241 While some of the impact would be minimized to
the extent at costs are variable, such costs as . gasoline,
part-time help, etc., most costs in funeral homes are fixed. 

251
These establishments are increasingly spacious , comfortable and
expensive to build and maintain. 261 The cost of livery is also
very high. For example, a new hearse can cost in the neighbor-
hood of $25, 000. 00271 and limousines are similarly expensive.
To the extent that these resources are underutilized, the funeral
homes ' return on investment would b seriously diminished

Funeral industry representatives maintain consistently that
there is a high, if not overwhelming, degree 'of consumer
satisfaction with services presently offered. 

281 While there
are many questions as to the manner in which t se studies were

carried on, it is still clear that expressed dissatisfaction is
not great. To that extent, I agree with those funeral industry
representatives who give weight to the absence of, complaints.
Such absence does, to some extent, indicate satisfaction although
I do not agree that the percentages given in this proceeding have
the meaning funeral industry representatives would apply to them.
Specifically, the percentage of complaints relative to the number
of funerals is less than 1 percent? Does that then mean that
over 99 percent of all users are satisfied? That is not the
case since rarely, if ever, could one maintain tha all the

241 There is some evidence that this change is already
occurrin

g. 

See, e. g., Howard C. Raether, Successful Funeral
Service practic (Englewood Cliffs, N. J., Prentice-Hall, Inc.,
1971 , p. 223. Also p. 232 for some of the reasons for this
change.

261
May 1974,

note 22 ' ra, at 13241- 42.

The American Fun Director,
See , Lawson

See Walter, Chasen,
P:20.

321 
See Funeral Service' Insider , Jan, 10 , 1977 , p. 2,

281 See, e, g., testimony of Fred Danforth, Iowa Central
Surve , Tr:1790-9 1 and HX-Danforth 4 and Hahn , note 19 supra,
at 3529- 30.
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dissatisfied parties expressed their dissatisfaction in the
form of complaints. There is considerable reluctance among
individuals compounded by consumer ignorance of relevant
considerations 29/ to express complaints about funerals as
distinguished from, say, automobile servicing. This is not
the same kind of transaction and, as indicated previously, I
have found that this transaction does have distinguishing
characteriBtics. 301 There is a desire to place the trans-
action behind oneand obliterate a painful memory. IIFurthermore
it is true that often times a family that may have a grievance
will say to the Rabbi , look , let the dead lie, we don t want to
tart up. 311

While I find that there is substantial degree of satisfaction
and the degree of expressed dissatisfaction is minimal, suppressed,
unexpressed, as well as expressed dissatisfaction may be increased
as a result of the promulgation of this proposed rule in final
form. This increase in dissatisfaction will probably lead to an
increase in the rate of declination of unwanted . funeral components
particularly if the Commission or the states mandate
itemization. '32/ Increased information, advertising, and telephone
disclosure should increase consumer knowledge (Issue No. 24) and
may result in a higher level of complaints.

The option of choosing the kind of funeral an individual may
want for a relative is important. As a reason for opposing
itemization, industry representatives 

maintained time and againthat the " traditional" funeral is best for most people. 331 

find little basis 'for this conclusion and will discuss t
further in a finding on what is termed by the industry "griefcounseling

291 See Issue No; 24 for a detailed discussion of the lowlevel-of conmer knowledge of relevant considerations.
301 See Issue No. 23 for a detailed discussion of thedistinct haracteristics of the funeral transaction.
311

321

Rabbi Sidney Applbaum, Tr. 1071-72.

See e.g. , Raether , note 24 supra, at p. 234.

lil 
See , testimony of Dr.

professor, Tr. 11954-58 and testimony
pastoral psychologist, Tr. 5344-45.

Jeannette Folta, sociology
of Dr. Edgar Ja

341
uncle
choice.

The relationshiP of this position to itemization is
The industry seems to be saYing, " Don 

f t give people a
We know what is best for them.



The consequences of the cost of compliance with an
itemization requirement along with 

possible price nceases
(to the extent that the declination rate may rise) must be

lanced against another cost , factor. 351 To the extent that

consume have accepted :services in " the-past they did not want,

this is a cost. In the future to-the ,exte:ftthat consumers
can decline services that,they do not want and that prices may
rise for those who do chQose these services, we have an increase
in price as to those ,who :choose those services but not 

increase in aggregate coston an economic basis. There will be

a 'shift in incidence, but nQt an increase irt cost as a" result
of declination of unwanted oods and servic

There is nothing in the proposed rule th t would mandate

fairness in pricing the various items which go into the total
funeral; thus if a funeral director wishes to encourage the

use of his fixed assets, he can price these relatively low and
increase the prices of certain highly desired items such as the
casket nd the embalming service. 361 The question of " loading
the casket pr ice was commented upon-during this proceeding. 

371
Unit pricing puts the overwhelming load on the casket price.
Functional pricing less so. Nevertheless, it is possible to
continue marking up caskets 200% or 300% on the basis that most
funerals include a casket.

Because of the highly desired practice of public viewing
of the body, embalming will in many cases be necess ry. Under
itemization this cost of preparation can be incre sed while the
use of livery and other services decreased so that the total
panoply of services chosen by consumer may end wi th e actly
the same aggreg te price it would be at present.

There is an additional cost factor that allows for a
flexibility sirnil r to that described in the previous paragraph:
that is, the charge for professional services. Many components

could be priced low with a substantial charge for professional
services 381 without which the funeral home may refuse to perform
any services Devices such as these would serve to defe t the

purpose of itemization.

351 Here I am distinguishing between price and cost.

/' 

Lawson, note 22 supra, at 13, 248.

371 See, e.g., written submission of NFDA, Record II-A-659,

- - - " ..~

p. 29, and Arthur Angel and Paul Daw, "The JIact of Mandatory
Itemization on Funeral Prices: Theoretical and Empirical

Analysis, " Record III-I-l. 
381 See, e. , testimony of John Lutton, funeral director,

chair n, Pen ylvania State Board of Funeral Directors, and
District Governor , NFDA , Tr. 12953-55.
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Finally, there is one other factor that may result in
price increases. The experience in New Jersey indicates that
many funeral homes which had not analyzed their costs ' did so '
when itemization was mandated as a result of state action.
Costs previously not- re lized were revealed to the funeral
directors and an overall price increase resulted from this
analysis. I think it is unfair to blame the price increase an
itemization; rather, the increase came partly as a result of
continuing inflationary trends and partly from the . analysis of
costs. Since most businessmen should from time to time make
uch an analysis, I do not attribute this type of cost increase
to expenses of itemiZation.

Ellsworth D. Purdy, president of Uniservice Corporation,
one of the larger multi unit opeations ' testified that price
compression may result from itemization. 39/ Price compression
is the bringing down of the price of the hIgher bracket funerals
and raising the price of lower priced funerals.

NSM in 1ts rebuttal statement indicated that prices will
rise and cites Dr. Lawson. NSM did not, however, deal with
Dr. Lawson s full statement; He agreed that prices would rise
11 in the short run . 40/ His implication is that prices will
not increase in the long run. 411

NSM also cites the Staff Memorandum, pp. 116- 117, as to the
possible increase in the price of lower priced funerals.. Once
again, NSM did not deal with the corollary; the possible decline
in the price of higher priced funerals under itemization. Many
funeral directors in the past have made available low cost
funerals to welfare clients. 421 Because of high fixed costs,
these funerals are believed bY-the funeral directors to be below
their costs. 431 Testimony reveals that variable costs are
covered by these funerals and a contribution to fixed cost is
made. 441 The fUneral home would not benefit by rejecting these
lower st funerals. Most directors continue to sell them at
what they believe to be a below cost figure.

The consequence of handling such funerals as well
occasional 

II 
free II funeral performed by virtually every

home is that the higher priced funerals bear a greater

as the
funeral
than

Tr. 5402- 04.

!QI 
Rebuttal Docurent A., N. S. M., p. 

411 Tr. 13,248. '0-
421 , Clements, note 20 supra, at 441 and

testimony of Ernest E. Wight , funeral dlrec or and president,
South Dakota State Board of Funeral Service, Tr. 4705-09.

ill 
Id.

441 See,
Tr. IT;245

, Wight, id. Lawson, note 22 supra, at
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proportional share of the fixed cost of the establishment. 

451

One pricing method used applies multiples to a casket price-rn
order to corne up with the price of a funeral. 

461 The

implications of this in regard to high priced 
funerals can be

readily seen. Clearly they are much 'more profitable to the

establishment. '
If itemization is mandated and if the funeral home fairly

attributes its costs and attempts no juggling of the items as
desribed above, there should be some compression with the higher
priced funerals coming down and the lower cost one? increasing
to bear their proportional share of the fixed ' cost of the
establishment.

(c) Whether there should be an exception to this
itemization requirement 

is not a decision based on fact hut

rather a policy and social decision as to what sector of the
economy should bear the cost of funerals for those who are
generally unable or unwilling to do so. If publicly funded

funerals should be higher in price , then the public sector

should take another look at the manner in which this activity
is funded.

In the cases of individuals who are not eligible for
public funds .for funerals, fairness would indicate to me that
such individuals choose what they can afford or what they are
willing to spend. While this may not include the full

traditional" funeral, that maybe simply consistent with their
economic position in life. " J

Presently, al ternati ve methods of disposition are not
usually available to consumers as a result of the ineffectiveness
of state regulation and the interference with the market of
various regulatory practices. 

471 Should this ineffectivenSs

and interference be diminished alternative methods of disposition

should become more available in this market. Less luxurious
establishments, more modest livery, 

renta caskets, and a numer
of alternatives may become available. Competition may in the
long run remedy the problem of the unavailability of low cost
alternatives for those who cannot afford the " traditiona.l"
funeral.

A review of the record indicates a paucity of evidence in
support .of any exception to the itemization requirement. Further-
more, the record fails to provide sufficient information which
would serve as a udollar cutoff" guide for such an exception.'0-

451 Alfred Rappaport, Ph.D., "
Prici and Quotation Methods, " Record

Analysis of Funeral
III-I- , pp. 13-16.

46/ Wilber M. Krieger , A Com lete Guide to Funeral Service

Management (Englewood Cliffs, N. : Prent ce-Hall, 1962

, pp.

99 103.

471 See relevant Issue No. 27.
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Sumar l\Iandatory emization will give consumet the. option -
of declining parts of the funeral service presently included in
the unit price. As the rate of 

declination rises , utilization
of fixed assets will diminish. This may force, solle fUneral
directors to raise prices of various cotnponentsof the " traditional"funeral. To the extent that 'higher priced funerals today subsidize
the least expensive funerals, the price of the 

upper bracket servicesmay decline and the price of the lower bracket funerals will pro-
bably increase. Even though mandatory itemization will probably
result in price increases of lower bracket funerals, there shoulq
not be an exception to the itemization requi ement in order toprevent price increases for the least expensive funer ls. To doso would perpetuate a system under which income redistribution
is a responsibility of the funeral service industry. The method
of paying for the burial of the poor is not the fUnction of the
industry or of the Federal Trade Commission. I find no record
justification for an exception to itemization and little evidence
as to what the , level of such an exception should be.
Issue No. 17

Have funeral service industry 
members failed to disclose or mis-represented to ' customers any ,applicable , cemetery ' outer , enclosurerequirements or other material informatibn concerning the avail-

abili ty, prices a.'nd selectioh of outer iriterment receptacles?!!

No states require outer . interment receptacles as a matter
of law or regulation. 481 Generally such requirements, if they
exist, are placed by t

cemetery, 491 the reason usually givenbeing the need for such an enclosure-to 'prevent the grave from
sinking or caving in, 5,0/ thus causing subsequent expe

ilse of filling in and the pos sib ility of injury from falls to the public 511
and personnel of the cemetery. 

gl 

481 Testimony of Mack Arnold, vice president, Nativnal Concrete
BurialVault Association, ' Tr. 11527. ' Outer interment receptaclesnormally consist of ,two types - a grave liner and burial vault.1\ grave liner is usually, a six piece sectional enclosure surrounding
the casket to help reduce ,the possibility of grave collapse. Burial
vaults normaliyare two piece enclosures made of concrete, steel
fiberglass, or solid copper to help provide protection' to a casketfrom water and grave collapse. .

491 Id. at 1152 B see also FTC Staff Memorandum, Rec ro VI-un,

501 See , testimony
8eorgia Cemetery Association 

df Byron Reeves legislative chairman,
and cemetery owner, Tr. 10207-08,

gild
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There are some statements in the wri ttenrec6rd and others
were given at the oral hearings by consumers who indicated that
they were told by funeral service industry members that these
were required by law. 53/ Generally, ' funeral directors testified
that they explained that fact to -consumers; that this was a 
requirement of the cemetery , not of the, state or of the funeral
home. 54/ In a few instances, consumers pointed out non-
disclo re and misrepresentations of cemetery requirements by
funBral directors 55/ presumably to sell higher priced vaults.
Some funera directors did not have the inexpensive Itners
available, selling only the vaults, rather expensive : items on a
comparative basis. 561 Many times this would leave consumers
without the knowledge that a less expensive grave liner could be
purchased at the cemetery. 57/ This can lead to the deceptiv
situation where the funeral-airector shows the vault to a con-
sumer in fulfillment of a cemetery or legal requirement. The
consumer may believe this is the only item available to satisfy
the cemetery requirement.

531 See; e.g., testimony of Malcolm Siegel, consumer
Tr. 2 6, wri ten submission of consumer (name deleted),
September 1974, Record VII-176, and written submission of
A. Sullivan, consumer, II-B--771.

541 See, e. g., testimony of Roger 1.
Tr. 156 d written submission of Gary
director, Record II-A-765, p. 2.

Dyer, funerqldirector,
A. Buell, funeral

551 See, 'e. g., rebuttal submission of FTC staff containing
writt bmi ion of Mrs. William G. Heller, consumer, Record
X-1-74 and Reeves, note 50 su ra, at 10209.

561 See, e.g., written submission of Mrs. Adelaide L., Gee,
consume r, Rec d II -B- 290 , p. 4 and testimony of' Sanford Waxer,
Consumer Federation of America, Consumer Alliance of Michigan,
and Greater Detroit Memorial Society, Tr. 4229.

571 See, e.g., Reeves, note 50 su ra, at 10209. See also
prehe ing ng o Rebecca Cohen , Continental Association
Funeral and Memorial Societies, p. 21. Ms. Cohen stated, 

personally have no evidence of failure to disclose the avail-
ability or selection of outer enclosures by funeral directors
who sell only vaults and not grave liners. However, lOgic leads
me to believe that if the consumer is told -E an outer enclo-
sure for the casket is required by the cemetery, and the customer
sees only vaults on display, the customer is likely to conclude
that these are the only outer interment receptacles marketed. 
HX-Washington 39.
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Generally, funeral service industry members disclosed
their requirements arid material informationconqerning avaii-
abili ty, prices and selection of outer enclosures with . the
exception of the availability of vaults and liners at the
cemetery. 581

The funeral industry spokespersons almost unanimously
expressed strong opposition to any type of requiJ:ement forcing
funeral directors to inform consumers that cemeteries may also
ell outer enclosuresw The required notice suggests to

consumers that they check the prices of enclosures , burial
liners or vaults at the cemetery and compare with the price at
the, funeral home. While this might result in some sayings to
consumers, the amount of savings could not be adduced from, therecord of this proceeding. Even if the savings are substantial,
it is unusual tQ have a party refer a customer to acampetitor
I know of no basis or precedent for this in general business
practice arid, despite .the unique circumstances of thistransaction 591 as well as the low level of consumer knowledge
of relevant considerations 601 I find no justification in this
proceeding for this requirement . On the one hand the funeral
director is stripped of his ' assumed professional status and on
the other is not allowed the general ' privileges of a businessman,
requiring of him a standard of conduct which could only be
expected (if at all) in the professions.

Some funeral service industry members misrepresented the
outer enclosure requirement as being one of law or regulation
rather than a requirement of the cemetery, 

611 while others
misrepresented cemetery requirements or did:not disclose
them 621 to the detriment of the consumer.

Sumar : Based 'generally upon my impressions in and during this
proceeding the requirement of cemeteries that , outer enclosures ' be
used is. widespre d and is gaining. I find misrepresentation
(when it appears) to, be in the form ofhon disclosure of cemetery

581 See, e.g., written submission of the International
Orderof tneGo lden Rule, Record II-A,.666, p. 24 and written
submission of NFDA , Record II-A- 659 , pp. 44 45.

591 See discussion under Issue No. 23.

601 See discussion ' under Issue No. 24.

" " . '

, 61/ Si",gel" note 53 supra

, '

1;t2957 , 2966, consum",r (nal)e '
deletec), note 53 supra, at VII-176 arid Sullival1, 110(" 52 supra
at II-B-771.

621 See, e. g., Reeves, note 50 supra , at 10209 and Heller,
note 55 Upra at X- 74.
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requirements on the part of funeral service' ind rnembe

I find fu ther that funeral directors disclo$e the av&iJahiJity,
prices, and selection of outer interment receptacles avaiJahle
from them but do not disclose what is ' avai lable from the
tompetition. I find no pervasiveness of any unfair or deceptive
practice in this regard.

Issue No. 18

Have funeral service industry members failed, to provide
customers with a written accounting of the product$ and
services used iri the funeral service selected and an itemization
of their individualprices?" 

Reference is made here to the finding in Issue No. 16 in
regard to pricing of individual items of service and merchandise
before selection. This question refers to an accounting after
selection. nce unit pricing is prevalenti itemi ation 

individual prices is generally not available except where
required by law or regulation. 631 As pointed out in Issue No.
16, even in instances where itemIzation is required by 

regulation, a distinction must be drawn between disclosure
before an after final arrangements are made.

, I

Most funeJ:al directors indicated that they provided a
written accounting of the products and services used in the
funeral service selected along with a listing of cash advances
relative to the transaction. 641 This accounting, however, was
not on ' an itemized basis. In-rhose establi$hrents using unit
pricing, the services and goods were listed along with a single
price. In those using functional pricing there would be a
similar listing with groups .of goods or services , and . prices for
each group. In both types of pricing cash advances !"ere
individually itemized.

The giving of an itemized accounting is consistent with the
requirement that prices disclosed in adval1ce be itemized. They
go in tandem. It would be confusing for a final rule to have
one without the other. The post-selection accounting will serve
as a check on the pre-selection price quoted. Any variation
would be obvious to the consumer and, if an item were not selected
but he or she was charged for it, an explanation would have to be
given.

note
631 See e.g., Coats" note 7 supra, tt3765- , Altmeyer,

7"$upr&, t 11742, ahdO' Rei11 , note st\ ra, at 46.

641 See, e. g., hearing exhibit, A. R. Leak, Sr., Hx-Chicago
25; heaing ex ibit of Randolph Coble, funeral director and
president North Carolina Funeral Directors Association, HX-Atlanta
21 (funeral service agreement forms).
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The industry position in opposition to this section is
the same as the argument made against itemization gener?lly:

(1)

(2)

It will increase costs.

It is unnecessary since consumers are
satisfied with the present accounting.

It will disturb the trust relationship
n the family and the funeral director.

(3)

The responses from the proponents are similar also:

(1)

(2)

The cost increase will be slight.

consumers ar not as satisfied as they may
appear. Tpis ignorance of relevant consider-
ations makes them ' unable to complain. The
circumstances , of the transaction makes them
reluctant tocomp ain.

(3) The trust relationship will not be disturbed
by an itemized list any rnor than it is by thepresent billil1g system. 

The use of aniterhized. list will serve as a compliance
device if itemization-, is adopted by the Commission. Consumers,
Itde aware of a discrepancy, will have the evidence to file a
complaint even though they may still be reluctant to do so.
Consumers indicated that they did' receive a wri'tten accOunting. 65/

Sumar ; A written accounting without itemization of individual
prices is generally given after selection which includes the
products and services used in the funeral service selected.
There is no evidence of substitution of goods without authorization.

Issue No. ' 19

Have
goods

and

funeral service ' industry members tied
and services to the purchase of other

the purchase of some
goods and servic s?1I

Issue No. 20

" (a) Have funeral service industry members fail d to provide to
customers or, to intormcustomers in' advance of the availability
of discounts or adjustments to the price of funerals for 'Oiterns
which were :natused or not desired by the customerS?!! 

651 See, e g., written submission
consumer Reco d lI- 662, and written
Sions , consumer , Record II-B- 5140.

of. Ms. Nancy Krawitz,
submission of Mrs. Louise
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eb) Have funeral purchasers paid for services they did not need
or , want becau of an unwillingness by a funeral service industry
member to provide price reductions or adjustments for declined
items?"

Because these issues are related they will be treated together.

As noted in the response to Issue No. 16, unit pricing
is , prevalent throughout the funeral service industry. 661
Whether this constitutes a tying arrangement within th standard
set in Fortner v. U. S. Steel 671 is a question of law better left
to the staff, the industry ana-the Commission. ' Goods and services
are generally sold as a package and can be bought separately only
when the customer indicates affirmatively and with Borne force
that he does not intend to buy the entire package

A number of funeral directors testified that discounts or
adjustments for declined goods andlor services are available
and are regularly given. 681 A number of consumers and consumer
representatives testified submitted infor ation to the con-
trary. 691 Whether the adjustments or discounts are given is not
at , the heart of this question. The principal questiOn is whether
the information as to discounts or adjustments for declined goods
andlor services along with the relevant amounts of money to be
saved is available in advance of the making of funeral arrange-
ments. Generally, testimony and submissions of both funeral
directors and consumer groups results . in a finin tht such inorntion
is not given in advance of the arrangement for the funeral
unless a consumer specifically asks fbr information on credits
and adjustments for unwanted or unneeded goods or services. 701

Raether, note 1 su ra, at 215,

671 394 u. s. 495 (1968).

681 See, e. g., Dyer, note 53 su ra, at 1555 and testimony
of Theod re K mche , funeral home and cemetery owner, Tr. 5382A- 83.

691 See, e.g., Hearing Exhibit of Leesa Speer, California
Citizens Act n Group and testimony HX-Los Angeles 18 , pp. 5,
and Hearing Exhibit of Michael Stilwell, director of the Central
Area Motivation Programs, Consumer Action Project, HX Seattle
14, and Tr. 6034- 35, written submission of Mr E. Amrose,
consumer, Record II-B- 496, and written subrn ion of Sherry
Chenoweth, director,' Minnesota Office of Consumer Servict=s
Record II-C-ll, p. 3.

701 See
and chairman of the

testimony of Kermit Edison, funeral director
Board of Examiners for FuneralDir ctors

(footnote cont'
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The import of, disputed issue 20 (a) is to determine whether
he funeral director volunteers this information prior to 

laking of arrangements.

Some consumers, consumer _representatives- and others indicated
hat as part of the unit price purchaseTs have paid for services
hat they did not need or want because of an unwillingness by
uneral directors to provide price reductions, o adjustments
01: , the declined items 711 Even more significantly some
'onsumers indicated thatthey accepted the items becaus€; they were
nder the impression that had they declined th€; items they would
ave had to pay for them anyway. 711 

Of interest and relevance to this issue is the position of
uneral directors that they regularly give discounts although
hey do not so inform consumers prior to making of arrangements. 731
ere consumers to be informed of this,' the question aris CiS to hat choices of goods and services would be made. Qnecould only
:onclude that some consumers would not have purchased the entire
nit if they were aware of the availability of adjustments or
is counts for declined goods or services. This relinquishing
.f part of the unit funeral is known asthe decliJ"ation ate. II

Also of interest and relevance is the position of funeral
irectors in regard to itemization which virtually consider a
'ostly computation on their part. 741 This position is at odds
'i th substantial testimony by other-funeral directors that they
0 give discounts or adjustments. 751 The question naturally

(701 cont' d) and Embalmers, State of Wisconsin, Tr 4 56-57,:ohen, note 57 su ra, at 23-25, testimony of , Kathleen O Re111y,
:onsumer Federation of America , Tr. 9249-50, testimony o Edward
. Fitzgerald, funeral director and past president, NFDA , Tr.
245- 46, and Chenoweth, 

711 See e.g ., Speer, note 69 su ra, at 5,
;upra , at 1, 2 and written submission of Arkansas
uneral Survey, Record VI-D-12 pp. 4,

711 
See e.g. , Cohen, note 57 su ra, at .25.

Amrose, note 
Attorney General

731 See, e.g., Fitzgerald, note 70 supra, at 6:145- 46, and
:estimon elson E. Greene, Sr., note 13 su ra, at 14188-89.

741 See , Altmeyer, note 7 su ra, at,H770-79 a'nd Kerr
,ote 10 su ra, at 3045- 49. Also discussion of Issue' , No. 16
nd Issue No. 28.

751 See, e.g., Kerr , id. Dyer, note 54 su ra, at 1555 and Kimche,
,ote 68 supra --5382- 83.
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arises as to how these discounts or adjustments are computed
if not on a ' basis similar to that which would be used in itemiza-

tionithus, the next question is: - If the computation must be
made, ' whereiri lies the added expense were itemization to be
mandated? In a numer of instances this question was put to
funeral ' service industry members and satisfactory answer was
not reached. 76/ SuCh discounts or adjustments may be made on
an ad ,hoc bas and depend upon the judgment or the largesse
of the funeral director. This is an arbitrary and unfair way
of dealing wi thaconsumer. Some funeral directors have computed

esediscounts and adjustments and these funeral directors would
have little difficulty in switching, to itemization from unit
pricing should such be mandated. 771

An alternative to mandated itemization" prior" to the making
of funeral arrangments is optional zation. A customer
could be asked if he wanted 'an itemized price list or a unit
price list or both. This would avoid troubling those who want
a II tradi tional" funeral with unneeded and unwanted documen,ts-
Those who were interested in alternatives could so indicate
There is some rneri tin this plan and it should be considered as
an additional method of making pJ:ice disclosures.

The subject matter Of this Section is also discussed in
Issue No. 28. That discussi is incorporated herein by reference

Summar , Because of the prevalence of unit and functional pricing,
it is difficult for purchasers of funerals to select the service
they want. Funeral service industry members have failed to inform
customers of the availability of discounts or adjustments to the
price of funerals on items declined by the customer. As a result
either of the policy of the funeral home not to give adju tments
or discounts or because of alack of knowledge that discounts or
adjustments are avail ble, funeralpurchase shave, paid for services

they did not need 'or want. The failure to disclose information about
discounts or adjustments is widespread to the point of pervasiveness.

See, e. g., Kerr, id, and testimony of John Wright, funeral
director and resident, Mississippi Funeral Directors Association,
Tr. 9440- 44. '0-

77/ See

.. 

e. g. , Kerr, id. and Kimche, note-7 su ra, at 5382- 83.
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VIII. ADVERTISING AND COMPETITION

Issue No. 22

II In 
what ways, if any, has price advertising by' funeral serviceindustry members been prohibited, restricted or Obstructed?"

and

Issue No. 26

To what extent have funeral service industry meIters advertised
the prices of their products 

and services in print or broadcastdia and to what extent have funeral homes utilizeq non priceadvertising in such media?!!

The
industry
of price
services

proposed rule would prohibit any funeral service
memer from hindering or restricting advertisinginfor ation regarding funeral merchandise or
regardless of the medium used (Section 453. 6 (b) ) .

The proposed rule also would prohibit any funeral
service industry memer from complying with any nonfederal
legislative, executive , regulatory, or licens'ing authority
rule or regulation which restricts 

price advertising (Section453. 6 (c)).

In the past many states had regulations or statutes
prohibiting price advertising of funerals. 

11 The originof such regulations or statutes was an attempt by fUneral
directors to raise ' the standard of their business to that
of a profession. 

21 Practitioners of the healing artspharmacists, attorneys
, and others havefory rs peenprohibited by state law Qr regulation from advertising the

prices of their goods 
andlor services. 31 It had COrne to ' bethe hallmark of a ' profession that such advertising was prohibited.

It was considered demeaning and beneath the standards 

OI a '
profession to, advertise or in anywaypublici'zefees and -othercosts.!1 

Se,

, '

FT Staf Men , Augut 1975, Re=rd VI-D'41,W. 85- an Heaings Before the SUtte on Antitrt an M::mopcly ofthe Cantte on the Judiciar, Unite States Sete, July 7, 8, 9, 1964,88th Cogo, 2d Sess. , cpg Statat of wil M Kri6g, rnglldirwr, !&, Evanto, Illinois, =ntaine in Rerd at VI-D'20 .

testiny of' w. W. CJs , fueral diwr, Tr. 11379.

3/ Se, e.g., Pr Staf RefXrt, "Presciption Drg Price Disclosues, 
Jan. i8, 1975, p. 33

Id. at 422-23.
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, y

In regard to the generally recognized ' professions this
situation is changing rapidly. Beginning with Gold$;arbv.
Vir inia State Bar and Virginia Board of Pharmac
the courts have diminished any gistinction betweenProfe sions
and trades; thus, the rationale underlying restrictionsbri
price advertising has thereby diminished. Even before these
decisions many state legislatures or regulatory boards had
eliminated restrictions on price advertising.

Today, only Massachusetts and Nebraska prohibit funeral
price advertising by statute. 71 In addition, West" Virginia
and Utah have regulations under the authority of their 
licensing boards which may restrict price advertising
substantially. 81 Furthermore, a question remains as to the
use of other rules to discourage price adv rtising. 

421, S. 773 (1975).

61 Virginia State Board of Pharmacy v. Virginia Citizens
Consumer Coun l 44 U. W. 4686 S. May 24, 1976).

112 Mass. Gen. Laws 84, Neb. Stats. 71-333 (2)(c).

See , testimony of John D. Altmeyer, II, funeral
director and immediate past president, WestVirginia Funeral
Directors Association, Tr. 114 restrictions as to size of
advertisement; testimony of Floyd W. McGinn, director of the
Department of Business Regulation for the State of Utah,
r. 7036-41 - Rule 4, restriction on advertising below reasonable
economic cost. See also, West Virginia State Board, Rule 20(c) 
that deals with time periods in which advertised merchandise
must be offered at specified prices.

Such rules could be o':es prohibiting " gross misconduct,
unethical behavior, 

II If false and misleading advertising, 
and II solicitation. Interpretation of these prohibitions
could lead the state boards to discourage price advertising
by funeral directors.

'0-
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Virginia has a regUlation of its State Board of 'FuneraT
Directors and Emalmers, 101 which states that the public
interest would be best served if members would refrain from

ising in any form. 111 This and other similar regula-
"!, have h~d the effectaf discouraging vcirtually all funeral

priceadverfising. 

Very little price advertising is done by funeral directors.
A" numer of witnesses indicated that here and there a funeral
director would advertise price for a short period of time and
wOuld abandon it after a while. There is a small amount of
price advertising in Oregon. 121 Only one 'funeral firm price
advertises in the District of1801umbia area. 131 A fewMinnesota f neral directors advertise prices. -r41 Some
funeral directors employ non-price advertising -ror purposes
of name reCognition. 151 Black funeral directors do not engage
in price advertising. 161 In New York State, a small amount of

101 Article 18, Section II, po lS.
111 Id. and testimony of Nelson E. Greene, Sr., funeral

director memer of the Virginia Board of Funeral Directors
and Embalmers , Tr. 14183-94.

121 Testimony.of Leslie Peake,' funeral director and
inued te past president; Oregon Funeral Directors Association,
Tr. 5711-13.

131

., 

141
31.

qtUce of

Chambers, note 2 supra, at 11356- 57, 11378-79.

stimbny of Mark Waterston, funeral director, Tr.
rel?timony of Sherry Chenoweth, director, ' 'Minnesota
Consumer Services, Tr. 3137-38, 3160.

151 Testimony of ' George F. Kileen, funeral
Wa.;yne ounty, Michigan, Commissioner, Tr. 3809.

director and

161
3881. 

Testimony of A. R. Leak, Sr. , funeral director, Tr.
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price advertising is done, and it may be increasing. 171
Witness a ter witness described the situation in rega
price advertising as minimal. 181

Several witnesses testified that funeral directors
utilized mn-price advertising to a considerable extent, l
tha is, advertising of an institutional nature pointing
out the integrity, honesty, and capability of the uneral
director, 201, consistent with the "professional" attitud",of funeralldirectors. 

The codes of ethics of various trade associations(NE:
and its state affiliates) in the past yeaJ:s containedsectio'ns
condemning price advertising. 211

In a 1968 consent decree, NFDA settled the antitrust suit
brought by .the Department of Justice by agreeing not tOke",p
anyone from advertising th", prices of funerals. 221 Prior
to the entry ,of the decree, NFDA disciplined and-expelled
price advertisers. The consent agreement required the
Association not only .to drop this plOactice but , also, to
exclude any affiliated group which limits or restlOicts
price advertising. 231

17 Testimony of Nicholas R. Panepinto, director of the
BureaU-of Funeral Directing, New York state Department of
Health, Tr. 309.

181 See , Chenoweth, note 14 supra, at 3137-38, 3.16.0.
See also testimony of Robert A. Ebeling, former managing editor, 
MortuarY Management Magazine, Tr. 6 83a-40. Mr. E!:eling
discussed why" price' advertising is, minimal.

191 See, , testimony of Arnold, HorpbBrg, funeral
direc tor nd president, Funeral Directors servic Association
of Greater Chicago, Tr. 4790-91 and hearing exhibit of David
Murchison, , counsel, NSM, HX-Washington 21 , (advertisements) .

201 Id.

211 These sections were legally challenged successfully
and s tru ck down in Wisconsin v. Wisconsin Funeral Directors
Association and Nat onal FuneralD1rectors soc at10n, 1967
Trade Cas. 1172, 289 (Wis. cir. Ct. ) and ted States v. 
Nationaljfuneral Directors Associatipn, 1968 Trade Cas. I' '72,
(D. Wis.

231

Id.

FTC Staff Memorandum, August 1975 (Record VI-D-41, p. 89)
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The Delaware and Colorado 24/ state affiliates of NFDA
have' codes of. ethics,which-contain sections pledqinq to
refrain from price:advert'isiI)q. II 25/ ' NFDA subm;itted these

codes and I have relied , ';m' them to be the most current and
accurate compendium of state codes of thics a The two codes
in question mav cause NFDA "bobe in violation of the Depar tmept
of Justice consent dec ee noted above. ' There is little ' question
that these codes would have a chillinq effect on price adver-
tisinq in Delawar and Colorado. In addition, an Iowa fU eral
director testified. in Chicaqo thath had received materials
of the Iowa .Funeral IJirectors Association (an NFDA affiliate)
containing a section on .refraining from price dvertising:. 26/

The general feeling throughout the industry is that price
advertising is not ,only ' unprofessional 271 but also
unprofitable. 281 In regard to the profitability of advertising
funeralprices therewere a few funeral directors who apparently
did considerable' advertising. One il1dicated that he biHieved
that his price advertising lowered the cost of funerals in his
geographicaL area' 291 This advertising cost was one hundred

241 Id.

251 During this proceeding, I requested a compendium of
NFDA filiated state association codes of ethics from the
general counsel of NFDA. I received a number of state associa-
tion codes of ethics and was informed by NFDA' general counsel, f s

office that all codes of ethics not submitted subscribe to the
National Association (NFDA' s) code of ethics. See trarismittal
memo, documents relative to the document request, and the 
compendium of state codes of ethics, Record I-A-126,. Dec. 28, 1976.

261 Testimony of Tracy McCurdy, funeral director, Tr. 3405
and hearing exhibit of - the Iowa Funeral Directors Association,
submitted by Tracy McCurdy, HX-Chicago I1. This incident was
corrobora ted by the fact that NFDA' s general counsel suomi tted
to FTC staff a resolution by the Board of Directors of t e Iowa
Funeral 'Directors Association abolishing itsexis.ting code:pf
ethics a short time after the testimony of Mr. MCCurdy at the
FTC hearings, Record III-J-50. In addition, there WaS evid
that publications by certain stat boards contained a reprint of
the old NFDA Code of Ethics which included th ban on price
adverti' sing. See hearing ,exhibit of John Wright, pres.,
Mississippi State Funeral Directors Association, HX-Atlanta 11

aws, Rules,. and RegulatiopsPerta,ining. to" alming)

271 Testiny of A. A. Rayner, Jr., fueral diector , Tr. 4297.
281 Testimony of Dave Daly, Evergreen-Washelli Funeral Horne

and Memorial Park, Tr. 5937-38 and Ebeling, note 18 supra, at
6838- 40.

McCurdy, note 26 supra, at 3413-14.

115



dollars per funeral, 30/ a figure which raises qu""tipns
about the ability of funeral director to recapture this cost
through increased volume. The demand for funerals being relatively
inelastic, a funeral director can only hope, through' his adver
tising" to wean Gustbmers away fr-om6ther establishments. In
the instance cited, volume had increased somewhat through
advertising, but probably not enough to recapture the amount
invested in the program. 311

Another advertiser in Washington, D. C., relies on hi s
program to a great extent. In his situation , there 

appareht+y sufficient volume to ' absorb the cost of the
advertising program. 321

The result of the attitude of funeral directors is
considerable peer pressure directed toward , those whoadve"ti
prices. It appears that such advertisers are the outsiders' 
this industry and are generally scorned by their' peers. ' The
extent to which such peer disapproval inhibits others is 
questionable, but that it exists is not questionable. 

331

A numer of funeral directors believe that it is difficult
if not impossible to describe adequately a funeral in an
advertisement. 341 While recognizing the difficulty of listing
all of the goodS-and services included in the unit price, the
experience of a Washington, D C. funeral director refutes

301

31/

Id. at 3412, 3448.

Id. at 344 48.

321 Chambers, note 2 supra, at 11357.

331 See, e . , McCurdy, note 26 supra, at 3433, 3445 46.
Mr. McCu y discussed the loss of his trade embalming business

, which may be attributable to his price advertising. He also
discussed adverse reactions of fellow funeral directors to his

price advertisements including nasty telephQne calls andcount'er'
advertising campaigns. The record contains other examples of peer
pressure. one example is from FTC staff interview report of
Jessica Mitford and Robert Treuhaft, Record 

I-A 17. This
reportdealsW'i th the alleged expulsi()n of "Nholas Daphne fJ:om
the California Funeral D irec;tors,Association for price advertis'ing-.
It also deals with the alleged pressure put On the San FJ:AExr by fueral diectors not to accept Dap!e ' s price adverisE!tS.

341 Se, Day, note 28 at 5937-38 an testiny of Hay P.
Mayes,;fl diectr an imte past president, Oklahrn Fueral Directs
Asscciation, Tr. 8895.
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otally that concept. 351 His advertisements seem clear and
nformative. 361 Likewise those ads of the immediate disposi-
ion services-rn California are clear and should be very
elpful to those who are interested in their services.
ere is sufficient technical competence within the funeral
ndu;;t:rYAndthe advertising industry 'toresol'e any difficulties
potential advertiser might have in describing his goods andervices and the prices therefor.

A nUIer of funeral, service industry members indicated at
ea.st by inference ' that, they do not believe that consumers
400se a funeral director on the basis of price. 371 Clearly,
his is ' so since' the price information is not availab le and 

hoicemust be de on the basis of availableinforrnation.
any funeral directors are chosen " because of previous experience
f the family with the firm, 381 particularly in more stable
omruni ties. 

Thts natio is extremely mobile and people arenowrnore
han , ever leaving their home bases and moving to other parts
f., the country where they have had no previous experience
ith a funeral director. Word of mouth is one means of
etermining which funeral director to use, 

391 however, thenique circumstancesof the funeral transacITon, particularly
he short time available, may make this method useless. "'hat:
hen are the considerations a consumer employs in determining
tlich funeral director to use at time of need?

361

371
irec tor
esearch

Id.

While a numer of considerations are important sucha
ocation and prestige of the establishment, clearly price is

351 Chamers, note 2 su ra, at Tr. 11310 and hearing exhibit
Dntaining advertisements of W. W. Chambers, HX-Washington 9.

See, 

g,;

testimoriyof Sumner J. Waring" funeralanatreasurer, NFbA , Tr. 652 and Dr. Vanderlyn R. Pine,
and analysis consultant for NFDA, Tr. 10809-11.

381 See, e. g., testimony of Sally Ann Ross , consumer
r. 5276 and T omas N. Sampson, funeJ:al director and president,
assachusetts Funeral Directors Association, Tr. 989-90. '0-

391 Sampson, id. and testimony of the Rev. Mr. Stephenritchman, Tr. 6531
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an important ' consideration ' today. 40/ The experien9 of those

selecting immediate disposition se ices and their 'increasing
volume leads ' one to the conclusion that, for a number of

conmrs, price information would be ' extremely helpful 

would movesuch onsumers to choGse the service offering the
best 'price, particularly when the service - conforms to their
desires. 411

For the aged, price advertising and the resultant price
information would be particularly helpful. A witness for the
National -Retired Teachers Association and the- American ' Associa-
tion-of Retired Persons referred to anunnare9 survey which
concluded that 78 percent of the people did not know the
average price of a funeral in their community; and, further,
people had very little particular ' knowledge of how this
industry did bus iness. 421 As a result of letters hE
received and information-provided him by his organizations,
as well as his own private investigation, being 

an experienced
attorney (retired), he cOncluded his members were nOt makin
an informed, decision of any kind with respect to the arrangem nts
for funerals. He also concluded funeral directors' IIholdmost'
the trump cards 'in whatever bargaining may take place. 431
As it relates to the elderly, particularly those who havemoved
away from home to warmer climates such as Florida or California,
the surViving spouse, living perhaps on Social Security, must
have price information for, at that time in one life, price
will head the hierarchy of factors determining which funeral
service industry memer to use . This information is not
presently available in part because of restrictions onadvertising. 
SUMMY: Price advertising has in the past often been prohibited
or restricted by law or regulation. It is presently still
prohibited or restricted in a few instances and chilled by the

401 See , Chambers, note 2 supra, at 11378-79 and

testimony of Louis MacDonald, American Association of Retired
Persons and the National Retired Teachers Association, Tr. 2649.

411 See testimony of Torn Sherrard, co- founder and general
couns , Telophase Society, Tr. ,7965-67. Immediate disposition
services pick up the corpse, cremate it and return the ashes to
the family. price, about $300.

'0-
421 Statement of Julian B. Rosenthal etired attorney,

Tr. 8853. While I do not rely on this survey, the observation
conforms to my general impressions resulting from consumer
testimony throughout this proceeding. See discussion under
Issue No. 24 in regard to consumer knowledgE of relevant
considerations.

Id. at 8855.



atti tude of funeral directors toward those who do price , adve tise.
Very few funeral directors advertise the prices of their products
and services in any of the media , utilizing instead institutional
advertising Consumers would benefit from price advertising,part cularly that which' could be carried on 9Y the larger firms
with the cost of such advertising covered by a large numberof funerqls. 
Issue No. 25

Level of. price competition in funeJ:al industry. To what extent
has. c?mpetition operated in the " funeral service industry to avoid
excess capacity, eliminate inefficiencies and to produce pricesat competitive levels?" 

TheComrission in its initial notice of this rUlemaking
proceeding stated, Forthe purposes of this trade regulation
rule , proceeding, the Commission is proceeding upon the theory
that nondiscLosure of funeral prices is unfair if it creates
Substqntial harm (i. e., its economic and social utility to the

lic ' substantially less than its economic and socialdisutility). . . . 441 Because of the importance to the
Ommission of having -a , factual basis for whatever action 

maY:'bike, ' the above question as to the state o.f price competi
tidIl in the funeral industry ha s relevance. 

articularly impressive and cOricise in its description of
the state of competition is the testimony of Dr. Stephen Shqvel1,
Assistant Professor of Economics at Harvard University, testifying
on behalf of the Continental Association of Funeral and Memorial
Societies 451 In his testimony and speaking as an economic
theorist, Dr: Shavell generally concluded: (1) before making
a funeral purchase most individuals have only limited information
about cost and alternatives. 461 He found that there are generally
three ways that an individual ay acquire such information:
(a) by advertising, 47/, (b) by direct inquiry, cmd (c) by wordof mouth. (2) There-rs little time and little desire on , the
part of survivors to extend much effort in selecting a funeral
home after a person s death. 481 (3) survivors surrender the
body of the deceased to a funeral home without knowing all the

441

451

Fed. Reg. 39906.

Tr. 11870 et 'sag '0-
46/ See discussion under Issue No. 24 in regard to consumer

knoWledg of costs and alternatives.

471 See discussion under Issue No. 22 and Issue No. 26 in
regard to price advertising.

481 See discussion under Issue No. 23 in regard to thedisti tive-aracteristics of this transaction.
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relevant facts about cost, products, and services 491 (4) Once
a body has been delivered to a p rticular funeral hbfue, it is
difficul t for a variety of psychological reasons to have it
moved to another. 501 (5) Having given the body of the
deceased to a par ticu lar funeral horne, an individual will
purchase services there except under unusual circumstances.
(6). This gives the funer l home obvious monopoly power over
individuals who have surrendered bodies to it. (7) Because
individuals who feel exploited will tell other prospective
customers about the fact, a funeral home may have a numer of
motives for refraining from monopolistic practices. (B) There
are, few significant economic barriers to entry into the funeral
industry. 511 (9) Because entry is relatively easy and because
of the lac of consumer information about prices and products
sold by a particular horne, it is difficult for a funeral home
to generate enough busines$ to operate at an efficient volumelevel. (10) The result is too m ny funeral homes each serving
too few customers. (11) Economists usually refer to this
as asi tuati()n ,of "monopolistic compet"it ion. 

II Profi tsmay. ' not
be exorbitant in such a situation; indeed, except for homes
with special advantages over the typical one, profits should
not be excessive.

The state of price competition was described in the testimony
of Dr. MichaelE. Lawson, Assistant Professor of EconomiCs,
Boston University. 521 In regard to market structure, Dr. LawsOn
stated, "Although e imates vary, there are approximately 25, 000
funer l homes in the United States. A description of the
industry s market structure ttempts to portray the degree of
control firms have over price and, hence, the degree of competi
tion in the industry. For the funeral industry, this task is
relatively straightforward. This industry can be char cterized
s monopolistically competitive. This form of market structure

. when firms produce goods or services which are
heterogeneous in fact or in the minds of consumerS.

501
consumer
another.

Note 46 supra.
See discussion under Issue No. 3 in reference to
reluctance to move a body from cne establishment to

511 Here Dr. Shavell ignores licensing and other
barri s to entry such as, educational requir ents and
restrictions.

legal
zoning

521 Tr. 13232 et seq
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But, whereas the services are heterogeneous there still
are close substitutes. This heterogeneity is termed productdiff tiation and characterizes most American, markets. When
product differentiation exists each funeral home has some
degree of monopoly power which can be exploited. Some firms
in the industry, those ,which are geographically solated can
be characterized as monopolists. Yet, these firms and those
characterized as monopolistically competitive cannqt, exceptin the short run, act as monopolists. In the longer run,

rms will enter the in ustry where extra-normal profits
are bein earned. 

The essent.ial market feature which separates ,ff9 opolistic
competition from perfect competition is that individual firms
can adjust price or attempt other ' strategies to increase the
volume of :dness conducted. 

The . nature of the demand for funeral services dictates
however, , that. an increase in th$ firm " sbusiness 'activities
will be at the expense of another firm ' s rather than an
oyerall increase in industry demand.

Each in , the industry has an incentive to lower
prices to increase sales. ut, this incentive sts or all
firms in the industry; and then as prices are reduced by all
firms, each firm gains an increase in sales attributable to

general ce r uctlon alone. 

Market shares will not be realigned. Hence, it
unlikely that serious price competition will exist in
monopolistically competitive industry. A short- runequilibrium in .a monopolistically competitive industry
is little different from that of a strict monopoly.

this

Since p.zice competition does not exist to discipline
the mark and drive marginal or inefficient firms out of
the industry, extra-normal profits will be earned by the
more efficient, presumably ger, firms.

Extra-normal
since the costs of
and the firms with

profits would be earned by these firms
more efficient firms would determine price;
lower costs would thereby profit.

The funeral industry is characterized by firms whose
costs structuJ:es have high fixed components relative to total
costs. Tqe only major variable costs the funeral home
encounters is the casket. 

This general cost structure is common to a large part of
that economy. Public utilities , railroads , and airlines are
examples of industries with high fixed operating costs. And
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there is no doubt that
flexibility of funeral
major changes in their

these high fixed costs reduce- the
homes to deal, in the short run, with
method of doing bpsiness.

These high' fixed costs are partially made necessary by

certain laws I'equiring on-sight (sic) ' embalming facilities and
the- funeral homes ' tendency to have their own rolling stock
and chapel.

This is so despite the fact that these facilities, in
all but the larger mortuaries, are idle a large percentage of
the time. This duplication of underused capacity represents
an inefficient allocation of resources 

.if

And, of course, this ' duplication and inefficiency is

costly to the consumer. Except for emba rning, individual
rolling stock, on-sight (sic) chapels- we might also add'

flower shops and even emergency ambulance companies--all are
manifestations .of nonprice competition which epitomizes
monopolistic cornpeti tion.

And to the extent that these facilities enhance the
attractiveness of individual funeral homes from thec6nsumers I
perspective, they represent important competitive strategies.

They are duplicative, add to fixed costs, 
and are passed

on to .consumers in the form of higher prices. Thestructure
of the arket is unable to stem and, in fact, encourages this
type of , xpenditure. 531

To make a determination as to the level of price competition,
one must firstmak determination as to the level of 

ice
information available to the market. without this information,
competition as to price generally cannot operate. As indicated
in response to Issues No. 22 and NO. 26, price advertising has
been restricted by funeral service industrymerers and
extraordina.rily little price information, is 

available.
Furthermore, as indicated in response to 

Issue No. 16, funeral
service industry members have failed to disclose or make
available price lists and telephone disclosure information
on the ' price and availability of individual items.

Other methods of achieving pr acquiring this information,
such as going from one establishment to another or the use of
word-of-mouth communication, are relatively inefficient and
particularly inappropriate considering the 

e and emotional

constraints of the funeral situation. 

531 Tr. 13243.
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SUMMY: This industry is monopolistically competiti e because
of nadequate price information. Competition has not operated
in the funeral service industry to avoid excess capacity,
eliminate inefficiencies , and i6 produce prices at a
competi tive level.

Issue No. 29

Special funerals. (a) Do funeral service industry members
offer spec al funerals whose availability is restricted to
certain groups of consumers? (b) If it is determined that
special funerals are, offered, are there provisions of the
proposed rule whose application to such funerals would be
impractical or unwise?".

There ,are a few special funerals such as those for veterans
which received comment. It was anticipated that there would be
lodges, churches and other organizations such as cooperatives
whose non-profit nature would make application of the proposed
rule impractical, if indeed the Commission had authority over

ch entities. No evidence was developed as to these organizations .

I make no finding as to this issue since the record is
negligible and, further, the question is not now deemed to be
of such import as to merit further consideration.

'0-
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IX. ADDITIONAL FINDINGS, CONCLUSIONS, AND RECOM,IIENDATIONS

Grief Counseling

There was cOn!'id rilble, testirnonyW fun\!"i;il industry
practitioners as well; as ministers ahd acadeinic$, about the
rule of the funeral director in the rief process. 11 Grief
counseling can be broadly defined as the process by -which the
bereaved is brought to accept the death of a loved one and
accomodate to the, changes resul ing from the loss.

Funeral directors placed much emphasis upon the importance
of viewing the remains as a part of the acceptance of death. 

This stands in conflict with tne attempt by funeral directors
to beautify the remains and make it look life-like. Cosmetic
devices are used to peel away tpe years so that frequently one
hears the remark "How well he. looks : 3/ Furthermore , the
casket itself is made to appear like a bed with a mattress and
a pillow. 4/ Given this attempt to portray the deceased as
sleeping rather than dead, it is hard to comprehend just how
acceptance of death is accomplished through tne viewing of
cosmetized remains. This part of the 'I traditional" funeral
process appears to be inconsistent with the goal of acceptance
of death.

'l'

The custom of having friends and neighbors visit and
express their concern for the survivors' and their affection
for the deceased is also stressed as a part of the accomodation
to grief. While this is typically done in the funeral horne,
specifically in the parlor, it can be done as easily in the
home and in some ethnic groups , particularly among Jews, it is
done during a formal period of mourning. Once again a funeral
home may b useful in this, hut it is far from essential.

The consideration and care shown by the funeral director
himself was also noted. 51 His concern for the family of 
the deceased and his understanding accomodation to the family ' s

11 See, e. g., testimony of Dr. Edgar Jackson, pastoral
psychologist 5344-47; testimony of Robert Slater, professor
and director, Dept. of Mbrtuary Education, Univ. of Minnesota,
Tr. 9485, and Dr. Paul Irion, Pastoral psychologist, Tr. 10229.

21 See, e. g., id. and written submission of NFDA, RecordII-A 1)59 . TT9. '0-
31 See Jessica M tford, The Arerica ay of Death (Green-

wich Connecticut; Fawcett Publications, 1 , p. 59.

41 See testimony of Professor Ruth Mulvey Harmer, vice
president ontinental Association of Funeral and Memorial
Societies, Tr. 11103-04, 11113-14.

51 See, e. g., Jackson, Note 1, supra, at 5340- 47 and see
generally Raether and Slater, The Funeral Director and His Role
As Counselor (NFDA, 1975).
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needs was consiQered an important part of the therapeutic
process. 61 While one can see readily that an antagonistic
or hostile funeral director would be disturbing, one cer-
tainly does not expect to encounter that attitude in dealing
with a person selling goods and serv;lces in general and in
P'1 ticular one would hardly expect a funeral director to
behave in this manner. But to call this IIcounsel.ing " is

rhaps elevating courtesy to therapy. 

Since mOst nonindustry grief counseling experts feel that
the major counseling nee,ds of the bereaveQ may continue for
some time after the disposition of the deceased, 

81 it is hard
to envision the role of the funeral director in this respect.
There have been a few efforts to' involve the funeral director
in post- funeral activities 91 but these have been at besttoken. 

' -

Id.

Nor should he practice psychiatry. Some df hiscare-taking comes about by doing what he can and then recognizing
when the advice of a professional in another field is needed. 
Howard C. Raether, Successful Funeral Service Practice (Engle-
wood Cliffs, N. J ., Prent ce Hall , Inc. 1 , p. 123.

. "

In realitYi however, the funeral director does not
actually carry out therapy' in a traditional psychotherapeutic
sense The funeral service version nf therapy consists of
advice concerning funeral practices , the creation , a suitable, atmosphere for bereavement, and the providing of counseling
services aimed at helping the bereaved understand loss throughdeath. Thus, it bears only a resemblance to traditional
therapy. " Vanderlyn R; Pine , Caretaker of the Dead (N.

.. 

Irvington Publishers, Inc., 1975 , p. 142. 
81 Colin Murray Parks, M. D., Bereavement (New York: Inter-

national Universities Press , 1972), pp. 2 , 169; Geoffrey Gorer
Death , Grief , and Mourning (Garden City, N. : Doubleday & Co.
pp. 75- 0; and Er ch Lindemann, " Symptomatology in ,Management ofAcute Grief " American Journal of ' Psychiatry, 1944 , Issue 101,
pp. 141-148.

91 See, e. g., testimony of Henry M. Gutterman , fudirector 1933 34 and NFDA, note 2 supra, at 13.
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The industry position that the " traditional" funeral is
the best therapy may be true in many cases , but - to assume
prescience on the part of funeral directors in structuring
this uneral arrangement prior to the development of grief
counseling, particularly the word of, Kubler-Ross and others,
would be attributing to funerar directors a great deal of

reknowledge. Furthermore, to attempt to fit the bereaved
into a preconceived mold does not allow for individual
differences, whereas the proposed rule does, at least in some'
respect, create flexibility which may be helpful to the
bereaved. 

There is, however , some considerable basis. for the
industry position. To' the extent that it has successfully
promoted and has had acceptance by the public the idea of a
traditional" funeral, some substantial benefit may derive

from holding a "traditional" service. The family, particu-
larlythose ,which are either "other directed II or II traditional
directed" , to use David Reisman s terms, ll/"will have their
own needs satisfied and will receive the approval of their
peers in the community. II Still using Reisman, those who are
II 

inner directed responding to vo ices wi thin themselves,
would probably choose an unusual service, such as the body
of the woman that was placed in her sports car and buried.
For some people the Utraditionalll funeral) might be counter-
therapeutic.

The " traditional" funeral has the merit of achieving
closure in the sense a gestalt psychologist would approve.
As a widely known and recognizable societal ritual, it wduld
signify to many that a life had ended and do it in a way no
other form of disposition could. In a society with few
rituals, this one is of great value to those who are accustomed
to it. Many people derive comfort from its familiarity.

There is also a therapeutic benefit to be gained from
being " forced" to go through certain motions 

. _

The various
motions expected of the bereaved in the "traditional 11 funeral
may bring structure to a temporarily disorganized family,
perhaps helping all through a difficult time.

Throughout
representatives
between funeral

this proceeding . funeral directors and their
focused on the trust relationship which exists
directors and their clientele. l21 That it

101 See Raether, note 7 supra , at 2

111 David Reisman, The Lonely Crowd (New Haven, Conn.,
iversity Press , 1961), p. 8.Yale

121 See , testimony of Robert C. Slater,
ra, at 9486- 87 and testimony of Dr. Vanderlyn R.

research and analysis consultant, NFDA, Tr. 10810.

note 1
Pine,

. )
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exist", i", not rebutted despite , many witnesses to the
contrary. 131 Thi", trust relationship may and probablyshould exi , but to use this relationship asa basis for
opposing regulation is inconsistent. In other areas of
activity such as hanks and insurance companies where there isrust relationship, duties exi",t beyond the Obligations of
a businessman in the market place to see that the consumer is
fully informed and aware of all of his options and alternatives.

Some comments in this proceeding are interesting relevant
and de",erving of quotation , particularly as they relate to the
role of the funeral director , the grief therapy function, and
the trust relationship. In the cross examination of Dr. ClaraCollette-Pratt, a gerontology "'pecialist from Oregon State
Univer",ity, she was asked by counsel for the National Funeral
Directors Association: 11 00 you feel that the state of mind
so to speak , an emotional state of an individual when they go
in to arrange a funeral would make it so that a person-to-
person conversation involving all the alternatives and require-
ments would be more meaningful to them than simply having
somebody lay a piece of paper in front of them and say ' readit' ?11 Answer: !lWell , my experience with funeral directors is
that most of them are veJ: sensitive to the people that they
working with and I can ' timagine the ones li ve met , for the
most part--there are a couple 11 m sure would--handing a pieceof paper .saying, ' Here, read this - and I 

III be back in' a few
minutes ' in a very cold way. I would anticipate that there
would be the kind of , as you were talking about, if there is
any professionalism in the organization, that the director
would want to be present to answer questions, to elucidate for
them , to make sure that a person understood what they were
reading or that they could read it. That they were capable
of reading it." 141

This testimony reflects what I believe to be the role
of the funeral director and his general conduct in his, dealings
with the bereaved . I was impressed with their sensitivity and
do not believe that documentation which might be required by
the proposed rule would present a serious problem to a skilled
and expe ienced funeral director.

Dr. Edgar Jack",on, theologian and
at some length about grief therapy and
Under cross-examination he was asked 

thanatologist , testified
the funeral process.

There 
I S another dis';

'0-

l31 See , e. g., testimony of Jessica
Tr. 7265-66 and testimony of the Rev. Mr.
Tr. 6424.

Mitford, author,
Frederick A. Fenton,

141 Tr. 5248-49.
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closure of itemized prices which would be available the
customers both before the transaction was finalized and
afterwards. Do you see any problem re?" Answe:r: ' III think
many states already have that and if the state feels that that
would be a wise procedure, I shouLd think it coUlq very we!l
be done within the state framework without having to have
federal control extended.

Here Dr. Jackson seems to express the idea that if
is promulgated by the state it would not interfere with
therapy, but if it were done under " federal control I! 

be a problem. !51

He was asked, " But the required disclosures, which you
feel is /a concentration on price, don t you think that' s valid
information for people to.have?" Answer: II Yes and' they, w()ui.d
probably get it from the funeral director anyway, that' s what

there for. II After being instructed to bembre responsive,
the witness said, " I thil1k that they should have that available
but I think it should be available through a state process
ather than federal rule. 161

a rule
grief
would

I fl

Dr. Jackson made what I believed to be a significant
observation , concerning the nature of the funeral transaction.
Question: !lAnd how many' funeral directors are involved over
a period of time with ir bereaved?" . Dr. Jackson answer:
I think you have to realize here the difference between

chronological time and psychological time. When a person is
in a highly vulnerable state, the emotional movement may be
very rapid and the funeral director being with these people
for a period of 3 or 4 days may be able to have more inflUence
on the way their psychological movement proceeds than a person,
who spends a lot more time in a much more casual relationship. II 17/

In commenting on Jewish funerals he stated: "The Orthodox
have immediate disposition according .to the old Jewish tradition.
Now, this, ! think, may illustrate what' I' ve been talking about
because I was asked to give a PCiperand I went to a number of
Rabbis and Jewish scholars to ask whether they felt that this
had any bearing on a stance that has been evidenced among Jewish
people at varioUs times in history, and they agreed that they

ght this was probably a traditionally unwise practice that
was rooted in the past and that , it was continuing to have an

161

Tr. 5335-36.

Tr. 5337.

171 Tr. 5340-41. This illustrates one of the instances
in whICh industry positions were inconsistent. Some denied
there was vulnerability, and here Dr. Jackson concedes, it.
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effect on the emotional life of Jewish people that Was
unhealthy. Now, I don t know myself, not being of that
tradition, but this is what some of the Rabbis I consulted
felt. They were mostly conservative , and liheral Rabbis
not Orthodox. 181

Another witness, Dr. Jeannette R. Folta, an expert in
thf' area of death and dying, medical sociology and criminal

stice 191 felt that any required written disclosure' would
make it diff icult for many people to deal with their grief. 201
But if regulation were necessary it should be done by the state. 211' , She was disturbed at the potentiality of change
which mIght be engendered by a final rule. 221 While not
opposed to change, she believes this should-result from
individuals making individual decisions. 23/ t found her
testimony generally evasive, particularly -When she maintained
that itemization would lessen consumer choises. 241 She did
acknowledge that under 'itemization, consumers might make
different choices than at present. 

Dr. RobertC. Slater, professor and director of the Dept.
of Mortuary Education at the University of Minnesota, also e
pressed concern about the destruction of the trust relationship.
He was asked on cross-examination, "There Seems to be some sort
of destructive effect on this trust relationship which you say
the funeral director has when making arrangements, when he says;
I would like to present you with these materials, which explain

what the law is, and what my prices are for a casket, what my
prices are for services. I am trying to do this to help along
the discussion of arrangements. ' Would that destroy the trust

181 Many e perts have tried to discover the source of the
emotional life of the Jewish people. This observation , of Dr.
Jackson s may be a breakthrough, although I readily concede
general unfamiliarity with the vast amount of literature on the
subject.

191 Tr. 11, 960.

201 Tr. 11, 989.

211 Tr. 11, 990.

221 Tr. 12,.008. '0-

231 Tr. 12, 017.

017.

251 Tr. 016.
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relationship?" Answer: I' I think it would inhibit it., yes.
Question: " Can you elaborate on that a little bit furtr.er
Answer: "Yes. In my experience of working with people as
they sit in the arrangement conf rence room they are not very
subject to reading anything that is given to them. Many times
it is a real challenge to keep their thoughts directed to the
decisions they should be making. 261

If I suddenly substituted for my presence and my veJ:bali..
zation with them what I knew about the law, , or tha they might
be asking for things that were not according to the law, a page
or two of a written summary of the law, I think that this would
mitigate against the kind of relationship I was developing with
that group of persons. Questioh: "In general, would it be a
fair capsulization of you view that oral discussion with the
family about the funeral is essential, and that our disclosure
requirements destroy it?'11 Answer: 't It .is, fairly accurate. II
Question: !' If that does not depict what your view is, I ,would
like you to correct the record. It Answer: "It is fairly
accurate Question: I' " have had some funeral ' directors who
have testified , and I think that you were in the room when some
have shown , as part of their written testimony, the various
written materials that they use when they discuss with families
the price alternatives available in the funeral home. Would
you say that this could destroy their trust relationship?"
Answer: "No. 27/

,,'

At this point, Dr. Slater seemed to reach the outer
bounds of logic. On the one hand , the documentation presently
supplied by funeral directors is either in response to state
law or their own policies within their institutions. Documenbs,
such as a memorandum of service or a contract would not inter-
fere with the relationship or the therapy in progress. On the
other hand, if the documentation were required by the federal
governrent , no matter how skillfully presented, it would inter-
fere with the trust relationship and would 'have a counter-
therapeutic , affect.

I can only speculate as to the reason for this particular
rationale put forward in opposition to the proposed rule. Since
I cannot find the rationale, I can only conclude that it is made
of whole cloth and has no relationship to reality. It was
apparently developed for use in this proceeding.

'0-
261 This observation of Dr. Slater sJU relevant to Issue

No. 23; the effects of bereavement. In this instance the bereaved,
not a distant relative , or family friend, is making the arrange-
ments under some difficulties. Industry positions on this
point were inconsistent.

271 Tr. 9507-08.
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The funeral directors maintained that their role in the
life and death process would be diminished to the extent that
this proposed rule, if final, would place upon the funeral
directors the obligation to make disclosures ' in 'writing to
consumers. 281 I find no basis for this contention; rather;'
the giving disclosure in writing, the allowing of freedom
of choice, the informing of the consumer, all would combine
to enhance rather than diminish the trust which a consurnJ:
Places , in a funeral diJ:ector and in 'no way is in conflict with

, his, role as a trusted friend of, the bereaved. ' 
SWnry: , I find that' grief counseling is a new name for

what funeral directors have always done: treat the family with
consideration and the remains with respect.

TIle funeral indu",try rigidly promotes "traditional.
funerals. This may not be conducive, to the emotional ,well
being of SOme survivors.

While the docu\1entation resulting from the pjOornuglation of
the pJ:oposed rule in its initial form could be streamlined,
documentation and documents in and of themselves do not destroy
secure trust relationships nor would they interf re with grief
therapy and counsel,ing.

" "

f1nel'a;lIndustr Resear"h and Consumer Education

Throughout this proceeding, the paucity of data was priiretlt.
While a plethora of statistics is available from industJ:y 
soujOces, 291 tnesestatistics were , in many ways guestiona~le.
A pril1cipaf source of them is an' academic, but one with a long
history of involvement in the funeral industJ:y who is
direCtlY involved in an existing funeral establishllent 3!)l 
What is missing is objective research which would be heJ"prul ,
sta;te,a"",elL as federal authorities and to industryrepre..en,.
tatives,and pjOacti,tion",rs themselves. This researchcanal!'o
be al1 aid to consumer education. 311 The funeral industry

28/ See, e'9 testimony of the Rev. Mr. John 14. Infanger
Tr. 2 ;rndtestimonyof Robert Shackleford, funeral
director, Tr. 9046-51. 

hearing exhibit of Dr. vande:rlyn R.
consultant for NFDA, Tr. 10 , et

2U ,See testimony and
Pine , -reseaJ:ch , and analys is
"eg . and RX:"Wa:!.hil!gton 4.

Dr. vanderlyn R. Pine. 
311 Se, e.g., test:im:my of Arold Hombg, fural director ar

presidet Fura reors Service Association of Grater Chicgo, Tr.
4770-71 am testl of Roer W. Niner, extive direr, IllinisFul Dirers Associatio, Tr. 2690-94.
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presented a number of academics in order to bolst'er its
position in regard to many" of the disputed issl.!,saswell as
other matters with which this proceeding is conceJ;ned.
principalainong these was Dr. Roger D. BlackweLL and the
concern with which he worked, Management Horizons, Tnc. (S"e
findings as to Dr. Blackwell and Management Horizons, Inc
presentation under Appendix I). While I have not , found' oth""
academics to have engaged in conduct similar to Dr. Blackwell'
I do note that .a number of these have been associated. with the ' '
funeral industry on a t:ornpensated basis for 'a substantial period
of time. Though this fact was disclosed by them, this dOes
J:aise the question of the' objectivity of such witl1esses,

' ,

Noll
admitted any bias

These experts have been paid substantial amounts of money
to appear at ' industry seminars and have librsometire 'el1gaged
in this activity. I Can orlly assume that they expect to do so
in the futu:!eand their testimony is colored by this ' expectatj;on.
To the exte t that industry representatives see the need for
original research, credibility would be enhanced were it
performed by parties whose 'objectivity cannot be question

Conclusions

1. I have abstained generally from recommending specific
sections ' of thepropos'edrule. . In some cases, my findings
clearly indicate a need for some changes in this form of the
ihle and perhaps in the format of the disclosure. In general,
I believe that a trade regulation rule is supported by this 
re;cord- ' anp by' these findings. 

Qne observation I have to a final rule which' has concerned'
me throughout this proceeding continues to affect any rec ()m-
mendations which I might make; that is, my concern for, the
enforceability and the enforcement mechanisms to, be appltEid :tb
any final rule

There are as noted in this record , about 22, 500 funeral
establishments in the United States. 321 While the numer may
change because of economic forces as ll as the possible
effect of a final rule, ' there are and will continue' to be a
large number of relatively small firms. The degree to which
the Commission is willing to allocate resources ,to the enforce-
ment of this rule is not the concern of this proceeding , but
it will be a cQncern of the Col1ission in rnallitg a decision.
Thus, I feel justified in sharing with the-CnuissiOnand the
public my thoughts in this regard.

321, Writte, subssio of "Fual Industr Fact Sheet" , Recrd
VI-A-33;p. 1.

132

i :!

"I'



In the finding under Issue No. 27, I expressed my view
of the quality of state regulation. At no point did I feel
confident that the states in general through their regulatory

ities were concerned with consumer problems as they relate
to the funeral industry. In one or two states at any given
time, there is active consumer protection, but this tends 

, shoJ:t run and inconsistent.
Throughout this proceeding I asked witnesses, both

coqsumer and industry, how they would feel about a program of
stqte exemptions if a state would pass laws pr regulations
substantially similar to a trade regulation rule promulgated
by the Commission. This is a plan used in the enforcement of
the Truth- in-Lending Act 331 and one which has ,been relativelyeffective. I discern no support ,for such a plan.

A, numer of industry representatives in a petition and in
testimony suggested guides rather than rules. 341 Particular
emphasis was placed on guides by the National lected
Morticians and a numer of industry groups participated in the
hearing held by the Commission on March 12, 1976, in which the
iqqustJ:y proposed that the Commission issue guidelines which
the states could then adopt. The Commission denied this
petition and I believe it is appropriate to reconsider that
suggestion in the light of these findings.

I asked a number of industry witnesses how they would feel
about federal guidelines, with a waiting period to give states
time to bring their laws into substantial conformity with the
guidelines. This is the position of National Selected Morticians,
although there are ' significant parts of the proposed rule with
which NSM takes issue. It is also supported by other industry
representatives.

My findings as to state regulation and the earlier rejection
of guidelines by the Commission and the rejection of state
exemptions by a numer of industry representatives all to the
contrary notwithstanding, I still believe that the states have
a substantial role to play in the enforcement of fair standards
of conduct in this area. My principal reason for this is the
existence of a regulatory infra-structure which would lend

331 In addition, the FTC has liaison agreements with
sever states providing for cooperative enforcement.

34/ See

, "

Petition to the Commissioner ,?f tl:".
Federal Trade Comm1ssion by National Selected Mort1c1aaao
Reconsider and COnvert Trade Regulation Rule Proceeding to an
Industry Guides Proceeding, " Dec. 19, 1975 , Record 215-46-1..1--
testimony of David C. Murchison, counsel to NSM , Tr. 12389 90,
and Informal Hearing before the Federal Trade Commission on
Whether the Commission should adopt an Industry Guide for the

Funeral Industry, " March 12 , 1976, Record 215-46-
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itself to , greater degree of compliance in " shorter time
than the Federal Trade Commission could hope to obtain. This
rule would not preempt much state activity in the regulation
of the funeral industry. Conce ns for sanitation and health
are the province bfthe state and would continue to be even if
is rule is finally promulgated. Since states are already

inspecting funeral homes and a complaint resolution mechanism
already exists in all states, it would seem folly not to attempt
in some way to utilize this resource.

This would require changes in state policy, law, and
regulation. The policy would have to change in that it, should
become consumer oriented rather than having a board promote
industry interests to the exclusion of consumer interests as
is presently the case. Laws would have to be changed whe
statutes have created boards and imposed duties' inconsistent
with the rule. Particular emphasis should be placed On an
effort to hqve consumer or other independent presentatipn,
pJ:eferably .a majority, on regulatory boards. The continued
domination of these boards by indust y representatives is the
largest single deterrent to effective state consumer protection.
And lastly the state regulations would have to be changed so
that they became substantially in agreement with any finally
promulgated trade regulation rule or guide 

! 11

Based on my acquaintance with"funeral direCtors and
industry representatives' throughout this proceeding I' 

convinced that basically these are people of good will who
are deeply concerned about the welfare of their customers.
Their views of that welfare is , however, different f orn that
of the consumer representatives who participated ' this pro-
ceeding. That industry view is not monolithic; there is a
large body of thought within the funeral industJ:y Which ,wo',ld
not find repugnant a somewhat modified guide. These represen-
tativesareprepared to support progressive regulation ard would
I believe, take the lead in modifying state law if the Commission
gave some encouragement to this effort.

That encouragement could take the form of immediate
promulgation of guides generally based on the proposed rule
and modified consistent with these findings. This action would
be taken in addition to, not in lieu of, the promulgation of
the final rule. It would serve as a challenge for the states
to take action immediately. The Commission could then contem-
plate its subsequent cOUrse not in haste. t decides to
promulgate a final rule , the ensuingperiodile the matter
is on appeal could' be productive of substantial changes , on the

ate level, minimizing the Commission s ultimate, compliance
obligation. It could be done at little cost with great potential
benefits. This suggestion is predicated on the assumption that
the promulgation of a guide would not be construed as prejudicial
in the event the Commission, disappointed by state response,
should decide to promulgate a final rule.
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2. In this report I have made a numer of findings but
I feel it is incument upon me to point out that these are
not all of equal' weight. Primaryarng my findings are three:
the vulnerability of consumers in this, unique transaction, their
lack of knowledge of relevant considerations, and the present
execrable state of state regulation. Given these three findings
I believe it is incument on the Federal Trade Commission to
take corrective action.

At the second level of importance in my findings, I would
place the , lack of co petitiveness in the market particularly
as to, qlternative means of disposition and in the sale of pre-
need gooqs and services. ' While the Commission I s legal position
in regardito state regulatory bodies which are inhibiting
competition is unclear, I would urge that whateveJ: appropriate
action can be. taken be done at the earliest possible time. If
thi market w re free to operate competitively, if alternative
rnel'ns of disposition could be offered without harassment ,from
funeral , directors . Or their puppets, the regulatory boards, then
it is possible that the competitive economy, coupled with the
freedom to advertise services and prices, would seJ:ve to
correct some of the problems that presently exist.

Those problems are found in the third level of my findings
which are the various deceptions, exploitative practices, and
misrepresentations., These were the hardest questions to resolve
because most of' the evidence was anecdotal rather than statis-tical. Nevertheless, I believe that substantial misrepresen-
tations do occur and that consumers are disadvantaged economically
and in some cases emotionally by these practices. Particularly
significant here also is the virtual absence of consumer
knowledge about funeral laws, regulations, practices, alternatives,
prices, and pricing policies.

Reconuenda tion:

Because of this hierarchy of findings, I recommend that
the Commission consider the following courses of action:

promulgate a final Trade Regulation Rule which
is, I believe, supported by this record with
specific provisions modified to take account of
my findings, the staff' s report and recommendations,
and the Commission s own examination of the rd.
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promulgate a final Guide, in ddition to the
Rule, in order to encourage immediate corrective
measures by state regul tory titles; immediate
action by states -- although partial -- could be
helpfUl ' to consu ers. This Guide should be a
slightly modified fOrm of the prOposed Rule and
could precede ultimate resolution of the RUle
question.

take , additional appropriate ~ction to encourage
price advertising ,and othe ise open up the funeral
market to new entrants offering alternative means

, - , , , " ' " " " ' " , " ' "

of disposition. This action could include inter-
vention in certain tateproceedings.

, further recOI!end that , the, Commission consider a)1Y ,future
indications that there have been significant improvements ip state
regulation and in competitive conditions within the industry.
Such evidence may warrantre-evaluation of the rule and possible
modifications or exe ptions. 

Jack E. :Kahn
Presiding Officer

July 28, 191'7

..~

136



APPENDIX I

UNITED STATES OF AMRICA
BEFORE FEDERA TRAE COMMISSION

In re
DOCKET NO.
R611001FUNERA INDUSTRY PRACTICES

PROPOSED TRADE REGULATION RULE

PRESIDING OFFICER' S RESPONSE TO MOTIONS
AND CREDIBILITY FINDING CONCERNING DR. ROGERD.

BLACKWLL AND PRESENTATION BY 
MAAGEMNT ' HORIZONS , INC.

Several of the interested parties in this proceeding
filed motions concerning alleged distortions in the testimony
and examination of Dr. Roger D. Blackwell during the August
2, 1976 hearings on the proposed funeral rule. Dr. Blackwell
testified as project director and chief consultant for a
presentation by the consulting firm of Management Horizons,
Inc., on behalf of National Funeral Directors Associ tion.

I have carefully reviewed the various motions filed 

and the response submitted by NFDA and Dr. Blackwell -

11 Motion for Finding filed by David A, Swankin,
Continental Association of Funeral and Memorial Societies,
September 1, 1976, Record I-A-I09; Response to the Motion of
Continental Association of Funeral and Memorial Societies
Concerning the Testimony of Dr. Roger D. Blackwell and Motion
to Reopen the Hearings filed by Bruce J. Terris and LQnnie C.
Von Renner , Consumer- Affairs Committee , Americans for Democratic
Action and National Council of Senior Citizens, September 22"
1976, Record I-A-I07; Motion to Strike or Limit the Te timony
of Dr. Roger D. Blackwell , filed by Federal Trade Co sionstaff , September 27, 1976, Record I-A-I06.

21 Letter of September 10, 1976, Record I-A-I09; Motion
to Strike Motions filed October 6, 1976, Record I-A- I08;
Responses to Motions filed November 12 , 1976, Record I-A-129.
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himself. 31 I have also reviewed th relevant portions of the
transcript, the written statements pre-filed and my own
observations of the testimony and examination, before reaching
a decision on all- of the motions efore me.

I have decided not to reopen the hearings for any further
questioning of Dr. Blackwell. Based on all that has gone before,
I am convinced that further questioning of Dr. Blackwell would
not be productive and would not justify the further disruption
and delay of the proceeding that would be involved.

I am likewise convinced that further written responses
or submissions by Dr. Blackwell would also be unprOductive and
an adequate remedy exists to the problems raised by the various
motions filed.

Also the motion to have Dr. Blackwell' s pres ntation
stricken from the record is denied. Though I believe that if
good cause was ever shown for striking a witness ' testimony,

ch grounds exist in this instance, I have refrained throughout
this proceeding from using my authority to strike material
physically from the record and I prefer to use corrective
measures other than eradication.

Under the Magnuson-Moss Act and the Commission s rules
of practice , I as the Presiding Officer have the duty of
conducting the hearings which seek a full and true" disclosure
of the facts relevant to any Commission decision on the proposed
rules. Under Sl. 13 (f) of the Commission s Rules I am charged
with making findings on the designated issues, and other
findings and conclusions as appropriate.

I am using this authority to enter into the record this
finding with respect to the credibility of Dr. Blackwell and
his presentation on behalf of Management HQrizons, Inc., and

31 Letter to Presiding Officer, October 22, 1976, from
Roger D. Blackwell , Record I-A-115 and response of Roger D.
Blackwell to FTC Funeral Staff I tion and to similar motion
by Mr. Von Renner, undated and unsigned, filed by NFDA,
November 12, 1976, Record I-A-129. '0-
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NFDA. 41 I believe that this action is the most efficacious
way of taking account of the information submitted and
accommodating the interests of the parties while at the same
time preventing distortion to the record as it exists and
possible future misuses of Dr. Blackwell' resentation and
the objections to it that have been raised.

Specific Finding on Credibility

Based upon his behavior on the witness stand and the
content of his writtensubmi ssions and responses to themotions filed I am constrained to find that Dr. , Blackwell'
presentation is so lacking in credibility that it is of
highly dubious usefulness to the fact-finding process.

Dr. Blackwell' testimony and written submissions contain
a variety of ,one-sided and distorted presentations of facts,
data and opinions. Unlike some other expert witnesses

4/ Since the Commis sioners are not present during the
testimony of witnesses I have the responsibility of observing
and taking account of demeanor and related circumsta ces which
bear on the credibility of the testimony that appears on the
printed pages of transcript. In administrative proceedings just
as in federal courts, the trier of facts has the right and the
duty to weigh demeanor and other credibility factors when
deciding on the weight which should be given to particular
testimony. See , e.g., Indiana Metal Products V. NLRB, 422

2d 46 (7th Cir 1971); Norfolk & Western R Co. v. no s.,
27 Ad. L. 2d 70 (E. D. Mo. 1970); Cinderella 'Career & F
Schools, Inc. v. FTC, 425 F. 2d 583 (D. C. Cir. 1970).

One can search in vain through the statements ' and
testimony of Dr. Blackwell or his Management Horizon colleagues,
Messrs. Kollatt and Beever, for a single positive statement about
the proposed rule or the need for reform of particular funeral
practices. The substance and tone of Mr. Beever presentation
which was approved and embraced by Dr. Blackwell (Tr. 11,423, '
13, 586) is also revealing. Another example of the misleading
nature of much of Dr. Blackwell' s presentation' concerned the
National Family Opinion survey. Dr. Blackw"ll went to great
lengths to highlight the exrtise and reputation of the (see , Tr. 13, 472). Yet, when, NFO' s representative, Statord
Odesky, was cross-examined, it was revealed that Dr. Blackwell
wrote all of the questions and designed the analysis. Despite
its expertise in survey works, NFO was only used by Dr. Blackwell
to do the layout, reproduction, distribution and tallying of the
questionnaire and results. ' See Tr. 13, 474- 505).
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who testified during the hearings , Dr. Blackwell refused to
acknowledge any possible biases 61 uncertainties ' 7/ 

contrary facts or research. 81 Instead, he went to great
lengths to make his assertions appear weighty by portraying

61 One illustrative example was Dr. Blackwell' s response
to questions about his prior involvement with and income from
the funeral industry. When asked about fees received from NFDA
he mentioned a single honorarium. Further ' probing was required
to reveal that fees for Dr. Blackwell' s services are paid to
Management Horizons, Inc. (which I would surmise, takes them
into account when figuring Dr. Blackwell' s retainer). Dr.
Blackwell was likewise less than forthright in disclosing how
much work he has done for the Casket Manufacturers Association
and individual manufacturers. 

Intellectual candor demanded
funeral industry association than
volunteer.

a more open disclosure of his
Dr. Blackwell was willing to

I must emphasize that I am not referring to Dr. Blackwell'
industry ties per seas a reason for finding his testimony in-
credible (thou uch ties have obvious relevance to credibility)
but to his lack of candor on the subject. Other e;cpert witnesses
frankly admitted their prior associations and many openly
acknowledged their possible biasing influence.

Dr. Blackwell failed to label clearly those elements,
in his own testimony that were speculative rather than observed
or based on empirical data. His testimony included the finding
that itemization could result in a $194 increase in the charges
to the consumer per funeral. Dr. Blackwell s calculations were
based on a declination rate of 20%. Upon questioning by the
staff it became clear that the figure of a 20% declinatibn rate
was speculative and not based on any type qf research. However,
Dr. Blackwell failed to note the hypothetical ature of this
figure and the fact that his calculation of $194 per funeral
increase because of itemization was equally hypothetical and
uncertain.

8/ Dr. Blackwell failed to call attention to even those
portions of his own research which might be subject to interpre-
tations contrary to his opposition to the rule. The Casket
Manufacturers Association survey which Dr. Blackwell conducted
and included in his pre-hearing submission contained findings
on consumer preference for various pricing me ods. One can
only conclude that Dr. Blackwell' s failure focus on this
aspect of his research is attributable to the fact that the
research found a significant consume preference for itemization
which Dr. Blackwell opposes. Similarly, Dr. Blackwell did not
deal, except when forced to by being questioned, with those
portions of his doctoral dissertation which Were at odds with
his prepared testimony despite the fact that his earlier research
was highly germane to the issues under examination.
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them as the result of an expert, objective, comprehensive
scholaJ:ly, study, 91 a portrayal belied by the substance (or
lack thereof) of what he and Management Horizons submitted.

Dr. Blackwell' s (and the entire Management Horizons
esentation was laced with a variety of assertions without

supporting documentation and without any other information
that would allow others to check the validity of the
aqsertions. Moreover, when one examines the underlying
material cited in the few instances where Dr. , Blackwell
provided specific references , one typically finds the cited
material to be of tangential relevance and dubious support
for the proposition cited. 

See Tr. 13, 556, 13-560- 63, 13, 583, 13, 584, 13, 588.

The absence of hard data, referenced and factual analysis
in the Management Horizons presentations speaks eloquently of
the scholarliness, quality and comprehensiveness of the
research. The lack of comprehensiveness of the research was
further revealed by what was admittedly not studied. Cross-
examination disclosed that Dr. Blackwell had not studied the
existence of the abuses alleged to exist (Tr. 13, 635-38) though
he was able to state the rule was unnecessary. He did not
study the present level of price competition (or the effects
disclosuJ:es might have on it) in the industry (Tr. 13, 588- 89),
or the level of consumer ignorance about legal requirements
prices and available alternatives.

Dr. Blackwell attempted to demonstrate the mortuary profit
margins are low and that itemization would increase prices,
not with hard data from interviews, surveys, or actual funeral
home records, but with his own estimated expenses for w at he
describes as a typical firm. He did not even reveal how the
typical figures were derived.

In short, neither the materials
and his Management Horizons team nor
about the research gave any evidence
comprehensive ll "objective

!! 

study

submitted by Dr. Blackwell
the answers to questions
tha t there had been a

'0-
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On the witness stand, Dr. Blackwell was more unresponsive
than any other witness in the proceeding. 101 He was frequently
evasive and dilatory and persistently' failed to supply the
specifics lacking- ih his affirma ive presentation, when asked
to do so. He would not concede facts .or information which
undermined his expressed opposition to the proposed rule. 

111

When asked for specific facts or references he would not
admit that he had none nor offer to supply them subsequently
for the record as scores of other previous witnesses, hon-
experts and experts alike, have ' done. Instead, he often
attempted to muddle the record by adding to the end of his

101 The unresponsiveness of Dr. Blackwell to the three
non-NFDA counsel who attempted to cross-examine him is amply
documented in the motions of the FTC staff, National Council
of Senior Citizens and Continental Association of Funeral and
Memorial Societies. (See, e.g., references cited in FTC
Staff Motion, note 30, and Continental Association of Funeral
and Memorial Societies , note 2. ) I felt compelled to tell
Dr. Blackwell that he was being unresponsive on at least 40
occasions.

lso tried several other ways to secure more
responsive answers -- rephrasi questions, changing topics,
calling recesses and changing questioners. None of these
actions was successful and I finally terminated the
unproducti ve questioning.

111 For example, Dr. Blackwell was asked about inter-
state -Shipment of caskets and about casket manufacturers
promotional materials displayed in funeral home casket display
rooms (Tr. 13, 621- 622 and 13, 630), ahd he claimed not to know
about these subj ects. This professed ignorance undermines
either Dr. Blackwell I s claimed expertise or his veracity.
Considering Dr. Blackwell' s years of research in the funeral
industry and the common knowledge about interstate casket
shipments, and the presence of casket manufacturers promotional
materials in thousands of funeral homes across the country, it
would appear that it is Dr. Blackwell' s veracity that is
suspect. 
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non-responsive answers vague references to "consumer research-,-
data or his expertise, without any more specific citations.
In a few instances when 'questioners. persisted in their requests
to him for the specific evidentiary support relied upon, Dr.
Blackwell ultimately admitted that there was no actual
evidence. 121

since Dr. Blackwell had attended several sessions of the
hearings and had previously testified in other court and agency
proceedings, by his own admission, he should have been prepared
to answer questions responsively. His failure to answer
responsively was not simply lack of verbal fiicility, for I
have observed that with dozens of .previous witnesses. What
I witnessed with Dr. Blackwell was something else entirely.

Taken together, Dr. Blackwell' s testimony, answers to
questions and written submissions evidence a lack of
intellectual honesty.

RESPQNSES BY DR. BLACKWELL AND NFDA

A few words need to be said regarding the responses to
the motions filed by Dr. Blackwell and NFDA.

Both Dr. Blackwell himself and counsel for NFDA seek to
explain the unresponsiveness of Dr. Blackwell that is apparent
from the transcript by alleging that Dr. Blackwell was the
viqtim of a planned program of intimidation and harassment that
were the result of conspiracy involving the FTC staff, 131
the counsel for the consumer groups and for PIAA 141 ana-even
myself (though as an "unwitting" participant). 

121 See , e.g., Tr.13, 635- 41; 13, 660- 64; 13, 700- 02;
13, 73; -r, 776-78; 13, 797-99.

131 The responses of both Dr. Blackwell and NFDA containa nufr of statements impugning the motives integrity , and
professionalism of FTC staff members. These ad hominem attacks
are inappropriate.

141 All referred to in NFDA' s response as "the attorneys
who were working in consort (sic) with the, staff. '0-
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I find these allegations unfounded. To one who was not
present, these allegations so strongly voiced might, seem a
plausible explanation for behavior that is otherwise hard to
unders tand .

- Since I was present and presiding during the entire
examination of Dr . Blackwell 151 I know, however, that his
behavior was not due ' to haras sment and intimidation but to
his own motives or shortcomings.

Before Dr. Blackwell gave testimony I had listened to
testimony from some 300 witnesses including dozens of experts
under a variety of conditions. From that experience I know
that the questions asked of Dr. Blackwell could have been
answered and answered much more forthrightly than he did
answer.

The probative value and relevance of much of Dr.
Blackwell' s affirmative presentation (and the presentatiOns
of his Management Horizons colleagues as well) compare
unfavorably with those of other experts. The contrast is
even more pronounced in his responses to questions. Moreover,
having heard so much testimony before Dr. Blackwell' s, I am
quite convinced that Dr , Blackwell' s lack of specificity and
unresponsiveness were not caused by his having been ' intimidated
by the hearing process or his question s. 161

I truly regret having to note specifically Dr. Blackwell'
conduct so explicitly. believe I must, however, because
his response and NFDA' s evidenced a willingness to distort the
record and what actually transpired in connection with his
testimony to those not present.

Mana ement Horizons Presentation

Dr. Blackwell testified not only for himself , but as the
lynchpin II of the overall presentation by 1-1anagement Horizons r
Inc. He was the " team leader " and the chief substantive expert
and the principal architect of the research and presentation.

151 I note without comment that since I was present and
observed the examination, it would appear that these allegations
in the responses (which are recited more as facts than as
argument) are addressed less to me than to thoe who may review
the record who were not present.

161 I have no way of knowing whether Dr. Blackewll really
had bee preparing "night and day" as he alleged (Response, 12).
I note, however, that he did not appear fatigued when he gave
his affirmative presentation, which was little more specific or
documented than his later replies to questions.
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When the other members of the Management Horizons team
:estified (Messrs. KOllat, Beever, Hunt and Odesky), they con
:inually referred to Dr. Blackwell as the repository of the
iUbstantive expertise behind the survey . These other witnesses
leferredto Dr. Blackwell not only as the substantive expert but
lsthe research designer and the principal person in a position
:0 answer questions about Management Horizons ' research and
:indings. In fact, when Mr. Kollat testified he was . not prepared
:0 answer substantive questions about the economic conditions and
,tructure of the industry (supposedly what his presentation was
,bout) and the first half of his statement had to be treated as
)r. Blackwell' s: with questions on it reserved for him. Such
luestions never were answered because of Dr. Blackwell' s behavior
)n the stand. Thus , I must note that Dr. Blackwell' s lack of
:redibility is not simply his own but Management Horizons ' as well.

The problem is summarized as follows:

1) Tpe Management Horizons ' and Dr. Blackwell'
iritten presentations were insufficiently documented.

2) Upon cross-examination the group in general and
Jr. lackwell in particular were unresponsive.

3) Many questions were left unasked because of
Jr. Blackwell' s recalcitrance.

The consequence of this is that this important presentation
qaS not supjected to the examination process contemplated by the
1agnuson Mdss ct and the Commission s Rules of Practice. Its
,alue to this proceeding is thereby markedly diminished.

;onclusion
In resolution of the various motions filed and to avoid

)otential confusion or distortion, I , am taking the following
ictions. I am placing this finding together with the motions and
cespohses concerning Dr. - Blackwell' s testimony, on the public
record (Sec. I). I am also affixing the attached notations to the
transcript of testimony of Dr. Blackwell and Messrs. KOllat, Beever,
iunt and Odesky.

It should be noted that I am entering this finding regarding
the credibility of Dr. Blackwell and the Management Horizons ' pre-
,entation as part of my responsibility to weigh the evidence and
uake findings of fact on the designated issues. The finding does
lot mean that I have completely ignored the testimony and submissions.
Rather, I have taken note of these credibility problems in my evalu-
ition of all the record evidence in my findings on the de9Bgnated

,.".".. 

ered ;j /f 

(( (;/

Jack E. Kahn
Presiding Officer
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NOTATION TO THE TESTIMONY OF
DR. ROGER D. BLACKWLL

The testimony to hich this notation is attached was

offered by the National Funeral Directors Association as

the principle component of the multi-part presentation ' by

the consulting firm, Management Horizons, Inc., which

presentation was designed, directed and concluded by Dr.

Roger D. Blackwell. Because of the difficulties with

Dr. Blackwell' s own statement and examination which are

mQre fully set out in the motions filed by the interested

parties on the issue and my response thereto, I have entered

a finding on Dr. Blackwell' s credibility and the weight to be

given his comments. I believe that ' any citations to

assertions or conclusions in Dr. Blackwell' s presentation in

subsequent reports, comments or briefs would be incomplete

, .

without a cross-reference to that finding.

red 2.f /C 7 
:lr 

Jack EJ Kahn
Presiding Officer

:!'
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NOTATION TO THE TESTIMONY OF
DR. DAVID KOLLAT, MR. DAV1D BEEVER

DR. KEITH HUNT, AND MR. STANFORD ODES

The testimony to which this notation is attached was

offered by the National Funeral Directors Association as

one component of the multi-part presentation by the consulting

firm of Management Horizons, Inc. , which was designed, directed

and concluded by Dr. Roger. D. Blackwell. Because of the

difficultie s with. Dr. B l-ac"Js:we 11 , sown statement and examination
which are more fuLLy set out in the motions filed by the

interested parties on the issue and my response thereto, I

have entered a finding on Dr. Blackwell' s credibility and

the weight to be given his comments. Since the attached

testimony was based on and often referred to the work of

Dr. Blackwell, r believe that any citations to assertions OT

conclusions contained herein in subsequent reports comments

or briefs would be incomplete without a crass-reference to
that finding.

'0-
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1\PPENDIX II

Arrangement 'ut Public Record for xhe Funeral Industry Practices
Proceeding

Binders under NO. 215 , ' 46 (Funeral Industr Practic
1.1.1 Documents Relating to Industry Petition and

Meeting on Guide

1.1.2 Transmittal Memos - 9/17/75 2/27/76

8/31/76

I, ':n

1.1.2. Transmittal Memos - 2/16/76

1.1.3. I-A- I-A-98 Notices, Motions,
and Staff Responses

1.1.3. I-A-99 I-A-127

1. 2 I-B Staff Memoranda

1. 3. II-A-l II-A- 130 Industry Comments

1. 3. 2 II-A-131 II-A- 205

1. 3. 3 II-A-206 II-A-323

II-A-4691. 3. 4 II-A-324

1. 3. 5 II-A-470 II-A-471

1. 3. 6 II-A-472 II-A- 483

1. 3. 7 II-A- 484 II-A- 499

1. 3. 8 II-A-500 II-A- 572

1. 3. 9 II-A-573 II-A-629

1. 3.

1.3.

II-A- 630 II-A- 666

II-A-667 '0-

1. 3. II-A-667

, j;

1.3. II-A-668 II-A-700

1. 3. II-A-701 II-A- 744
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745 770

1. 3. 771 809

1.13. A-810 A-860

1. 4. II-B 249 Consumer Conuen ts

1. 4. 2 II- 250 B-510

1. 4. 511 II-B 6 75

1. 4. 4 676 919

1. 4. 5 920 B-1299

1. 4. 6 II-B-1300 1700

1. 4. 7 B-1701 II-B 2028

1. 4. 8 II-B-2040 II-B-2236

II-B-2466 II-B-2919
1. 4. II-B-2920 II-B-3075
1.4. II-B 3076 B-3299

1. 4 . II-B-3300 II-B-3465
1.4. II-B-3466 II-B-3840
1. 4 . II-B-3841 B-4165

1.4. II-B-4166 II-B-4455
1. 4. II-B-4456 II-B-4885
1.4. II-B 4886 II-B-5107
1. 4 . B-5108 II-B-5339
1. 4. II-B- 5340 II-B-5699
1.4. II-B-5700 II-B- 6029

1. 4. B-6030 II-B-6099 '0-

1. 5. II-C-l II-C-249 Academic and Other
Non-Industry
Comments

1.5. II-C 250 II-C-599
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1. 5. 3 II-C- 600 II-C-769

1. 50 4 II-C 770 II-C-999

1. 50 5 II-C-lOOO II-C-1209

1. 50 6 II-C- 1210 II-C-1515

1. 5. 7 II-C-1516 II-C-1638

1.5. II-C- 1639 II-C- 1758

1. 50 9 II-C-1759 II-C- 1846

1. 6 III-D-l III-D-IO Proposed Disputed
Issues of Fact

1. 7 III-A Unauthorized Embalming, Pick-up
and Release of Corpse

1. 8.

1. 9

III-B Casket - for-Crema tion Requiremen ts

III-C Profit on Cash Advances

1.10 III-D, Misrepresentation of Legal , Religious
or Publ c Hea th Requirements

1.11 III-E Misrepresentation of preservative
Utili ty

1.12 III-F Casket , Merchandise & Service
Selection

1.13 III-G Disparg ment of Price Considerations

1.14

1.15 III-I
Price Disclosures

Mandatory Price Itemization

- :,-

III-H

1.16 III-J Private Marketing & Advertising
Restraints

! ,

1.17 III-K State Advertising Restrictions

1.18

1.19

III-L Mandatory Price Availability Notice'0-
III-M Price Reductio

1. 20 Additional Practices & Related
Industries

1. 21 V-A Impact of Rule on ConsUmers
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V-B

VI-A

24. VI-B

VI-C

26. VI-D-l
26. VI-D-4

26. VI-D-

26. VI-D-30

26. VI-D-65

27. VII-l
27. VII-I05

28. 1 ' VIII-l

28. VIII-l

28. VIII-l

VIII-2

VIII-

28. VIII-3

28. , VIII-3

28. VIII-3

Eco qmic Effects of Rule on Funeral
Service Industry Members

Industry Market Structure &
Merchandising Techniques

Characteristics of the Funeral
Purchase

StatelOther Regulations

VI-D-3

VI-D-22

VI-D-

VI-D-64

VI-D- I04

VII-I04

VII-1492

Statements of New
York Witnesses

Statements of New
York Witnesses

Statements of New
York Witnesses

Statements of New
York alternates

(. 

of --cancellations
Letter to T. Clark
on rocedures for
limi ting witnesses

'F.orm Letter to
Persons Not Selected
as Witnesses

Statement f Chicago
Witness

Statements of Chicago
wi tnesses

-';,

St,atoements of Chicago
Wi tnesses
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Statements of Chicago
alterl1ates and
cancellations

1. 28. V!II-4 Statements of
Seattle Witnesses

Statements of
Seattle alternates
and cancellations

1.28. VIII-7 Atlanta Witness
list
Statements filed
by Atlanta' WitnesBes

1.28. VIII-6 Statements of
Atlanta Witnesses

Statement of Atlanta,
a:lternates and
cat:cellations

1.28. VIII-8 Statements of Consumer
Federation of America

VUI-5 Statements of Los
Angeles Witnesses

Statements of Los
Angeles cancellations

VIII-9

1.28. VIII-9

1.28. VIII-9

1.28. VIII-9

1.28. VIII-9

Statements of D. 
Witnesses

Statements of D.
Witnesses

Statements of D.
Wi tnesses

Statements of D.
Witnesses

Statements of D. 
Jrtnesses

Statements of D.
alternates and
cancellations

1. 29. New York Hearings Transcript Ap il 20 , 21 , 22
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1. 29.

1. 29.

:1. 29.

:1. 29.

1. 29,6

1. 29.

1. 29.

New York Hearings Transcript April 23, 26, 21.

New York Hearings Transcript April 28, 29, 30;
May 3

Statements of those not selected as witnesses
at New

, ,

York , numers 1-

Chicago Hearings Transcript May 10 , 11, 12

Chicago Hearings Transcript May 13 , 14 , 17

Chicago Hearings Transcript May 18, 19, 20

Chicago Hearings Transcript May 21

Statements of those not selected as witnesses
at Chicago, numbers 1-34

29. . Statements of those not selected as witnesses
at Chicago, numbers 35-156

1. 29. Statements of those not selected as witnesses
at Chicago, numers 157-330

1. 29. H Statements of those not selected as witnesses
at Chicago, numbers 331-524

1.29.

1.29.

Seattle Hearings Transcript June 1 , 3

Seattle Hearings Transcript June 4

1. 29.

1.29.

Statements of those not selected witnesses
Seattle numbers 1-62

Los Angeles Heari Transcript June

Los Angeles Hearings Transcript June

Los Angeles Hearings Transcript June 15,1.29.

1. 29. l7 Los geles Heartngs Transcript June 17, 18

Statements of those not selected as witnesses
at Los Angeles , numbers 9-

LH.
1.29.

'0-
Atlanta Hearings Transcript June 28,

Atlanta Hearings Transcript June 30

1.29. Atlanta Hearings Transcript July 1 , 2
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1.29. Statements of those not selected as wLtnesses
at Atlanta, numbers 1 127.

1.29. D. c. Hearings Transcript July 19, 

D. C. Hearings Transcript July 21 , 221.29.

1.29.

1.29.

D. C. Hearings Transcript July 23 ,
D. C. Hearings Transcript July 27 , 29

1.29. D. C. Hearings Transcript July 29, 30

D. C. Hearings Transcript August 2, 31.29.

1 - 7

:1;

1.29. D. C. Hearings Transcript August 4 , 5;" 6

1.29. D. C. Hearings Transcript J'lneJO

1. 29/1.1

1. 29/1. 2

New, York Hearings Exhibits Hausman I-Richardson 2

: ;: ; . ' ,

1.29/1.3

1. 2911. 4

New York Hearings Exhibits

Chicago Hearings Exhibits

Cushman I-Brandt 1

Chicago Hearings Exhibits 8 - 35

.-.

1. 29/1. 5

1. 29/1. 6

Seattle Hearings Exhibits

LOs Angeles Hearings Exhibits

1 - 14

1 - 17

1.29/1. Los Angeles Hearings Exhibits . 18 - 
Statements Rejected (Unnunered) for
Insufficiency of Those Requesting
to Testify at Los Angeles

1. 29/1. 8

Atlanta Hearings Exhibits

Atlanta Hearings Exhibits 12 - 25

Statements Rej ected (Unnumbered) for
Insufficiency of Those Requesting
to Testify at Atlanta

1. 29/1. 9

1.29/1.10 -
D. C. Hearings Exhibits - 15

D. C. Hearings Exhibits 16 - 21"

1.29/1.11 -
1.29/1. 12 -

D. . Hearings Exhibits 22 - 35'

D. C. Hearings Exhibits 36' - 38
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1. 29/1.13 Hearings Exhibits 39 ' 41 -

1. 30. Rebuttal Submission

1. 30. Rebuttal Subrniss ion X-I

1. 30. Rebuttal Submission

1.30. Rebuttal Submission X-3 X-8

1. 30. Rebuttal Submission X-9

1.30. Rebuttal Submission X-9 X-47

'0-
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APPENDIX III

FEDERAL TRADE COMMISSION

WASHINGTON, D, c. 20580

(The following has been reprinted from the
Federal Register of Aup:us t 29 , 1975 - 40 F. R. 399Ql'

l (

Notice of Preedig, ProlJed Tre Reguation Rule, Sttement of Reaon
for Proposed' Rule , Invitation tQ Propoe
Isues Of Fact f'Qr Consderation1n PublicHea, and Invitation to Comment on
Pl'l)ed RuIe.

Notice 1shereby given tht the Federa '
Tre CommtOh. purant to the Fed-
eral Tre Commission Act, as amended
15 U. C. 41, et seg., the proviions of
Part I . Subpart Bot the Comion'
proceduresand' ries of practice, 16CFR
1.7. et seq. and 5\j3of Subcpte II
Chapter , Title 5 of the .u.S. Code (Ad-
minitive Procedur). ha 1ntlte 
proceed1ngfor the promulation of a
Trade ReguationRule concerning Fu-
neral Industry ' Practices.

Aqcordingly, the Conu1on propoesthe tollowi Tre Reguation Rul and
to amend subcpter D, Tre Reg
tion Rules. Chapter 1 of 16 er by
addi, a new Part 453 as follows:

PART 453-FUNERAL INDUSTRY
PRACTICES

Sec.
453.1 Definitions.
453.2 ExploitatIve practIces.
453.3 MisepresentatIons.
453.4 Merchandise and service sel tlon.
453.6 PrIce dIsclosures.
453,6 Interference with the maket.
453.7 Retention or documents.

AUTORIT: The provisIon of this Part 453
are isued under 38, Stat. 717, as amended

, (15 U. C. 4-1, et seq.

6 453. Defiiions.
For the purpose of this par, the fol-

lowing term and defnitions shaU apply:

FEDERAL TRADE COMMISSION
( 16 CFR Part 453 J

FUNERAL INDUSTRY PRACTICES

Trade Regulation Proceeding

(a) Funeral 8ervl e industry member. (e) Cust0'r. A "custOmel' " is an pet..A "funeral servce indusry member
" Is son, asiation. or other entity who pur-

any persn, partership or corporation. chases ttempts to purhae or seeks
or any employee or agent th . f inormtIon regarding poible futue. el eo, purchase of funeral servces and/or mer..engaed in the b lnes of sellmg or chardie; without intention of resale.ofieri for sale, diretl to the public

(0 Immediate cremation. An "ll.funera servces and merchandts; 0.( mediate crematlon" fs ad1sp1tion ofpre ar1n , deceaed hum boes for hum remas which includes reductionbunal, cremation or other final dipoi- of theremai by a heatlnprocess andtian; or , of conducting or arrnging which doe not involve fonnal' viewigfun
or a prior f1ieralceremony, with theuner serrees. Fural serV- bo present.ices" consist of servces performed inci- 

(g) 

Outer interment receptacle. dent to: (1) the care and pre))ration of "
outer interment receptale" is any con-deceased human bodes for burial. teer or enclosur which is placed in thecremtion or other fil dipoition.; (2) grve aroWld the casket to protet thth arngement, supervision or conduct- casket and/or to prevent the collpse ofof the funera ceremony and the fina the grve including, but not limite to.dipoition of the decea d1ncluding, but receptales common1 known as burialnot lited to; transportmg therema1

, vaults, grve boxesorgrve liers.seur necesary permts. emballng. 
(h) Casket. A "casket" IS a riid con

arrangi for eath notices ' and other taner which is designed for the encase-funeral-related Item. ment-and bural of hum remas and
(c) FUnera mechandise. Fuenil -which Is Usall consructd of woo ormercJ-andie" consists of arcles and metl, ornamented, and lied withsupplies sold or offered for sale. dily fabrc.

to the ublic, or used by funeral direc- 
(i Suitable container. A "suitabletors incident to: (1) the cae an prep. oont-aer" is any receptacle or enc19sureartion of deceas humn bodes for other 

than a. casket which 1$ o:f sufcientbw1 I. cremation or other fial posl- strengt to be used to hold and transporttion, (2 the arement, suprvISIon or human remain including, but not 1imconductmg of the funera remony. ited to eardboard, pressed-wood or com-
. (d) Peron, patneshtp or corpora

poition containers and canvas 01' opaquetwn. The nn "person partership or polyethYlene pouches.C(J:ratin refers to an part, other th:' a state. over which the Federa.l m ory. ema ry re CIS
Tre Common has Jurtion. .and 'f e.tablihment, :vhlCh reduces, human
may indude in approprte cirum alI.s,bY a heatmg process.
staces. but is not lited to. individua (k) Defacing. Defacing" consists of
grups, organiations. trade asocia'tions. deliberate effort to make merchandise
IUdprofe.sional societies.

oJ'
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appear unattractive to customers in.,
eluding, but not lited to, diplayin
broken, soiled or defective merchandie,

Accounting year. Ac;ount1
year" refers to the Parcular one year
peod, which may but nee not neces
sarily correspond to the calendar year,
utilized by a ftperal home in keeping
finacial recrd!' for tax ' or accounting,purses. 

(m) A:iult funeral , servces. Adult
funera servces " tefers to funeral serv-
ices which ar provided, at retail prices,
for a.dults, and does not include services
proVided for inants or small children.

(n) Standrd fUneral service package.
A " .sndard funeral serce package" Is
defied to inc)ude at least the following:
removal , of remains to funeral ' home'
preservation, restoration and dressing o
remain; use of funeral hQme facilties
and eqUipment for viewing and the fu-
neral servce; arranging for obituary no-
tices, churh servces

, ,

burial permts, and
trnsript of death certificates; arrang-
jng and care of flowers; use of heare; ar-rain for veteran, social security.fratern, labor union, and/Qr life in..
sUnce burial benefits, arrangirig for
pallbearers; other services of funeral.di-
retor andstatr; and casket

(or OfJercclrorsale. Offered for sale!'
refers to maki available for purchase
or suggesg the availability , of mer-
chandise- or services for purchase bY , use
of any of the f-oUowing; media advertis-

in; , promotional materials, including
broures, handbils or calendars; the
dislay or stoking for sale of mer-
chandise; or expressions, direct or in-
direct, of a willngnes to furnih services
and/or merohandise to the pUblic for a
retail price.

(p) 

Memoral society. A "memorial
soiety" is a non-pUblic membership as-
Soiation ' which assists members L'1 ob-ta and maki arrangements for
funerls , cremat.ions , or other methods of

453. E%ploitati"c practiccs;

In connection with ' the sae or offering
for sale of funera services lid/or mer-
chandi tG the public. 1I or affectincoere as "COmmerce" is def 
the Feer Tr Commsion Act. it is
an unai or deceptive act or practice for
any funeral servces industry member:

(a) Embalming without perission.
To fur embalng, other servcesor
merchandis without havi first ob-
taed wrtten or oral permission from
a famil member or other person au-
thorized,by law to make funeral arrange-
ments for the deceased. Provided That
embalming without permision to satisfy
requirements of state or loca:llaws shall
not be considered a violation of this pro-
vision.

(b) Pik-up and release of corpses. (l)
To obtain custod of a deceased human
body without having first received writ-
ten or oral authorization from a family
member or other person ,authorized by
law to make funeral arrangements for
the deceased. Provided. That obtaing
custo of human remains without au-
thoriation from a family member or

r,.vrV L'" ......o:

other persn authorized by law to make
funeral arrngements to satisfy require-
ments ofstate or Jocalla.ws shall not be
condered a violation of this provion.

(2) To refus to release a deceased
human body to a family member or other
person authorized by law to arrange (iis-
position of the body, including any fu-
neral director acting- on dirrctions of a
family rnember or other authorized per-
son. when requested to do W; whether or

- not money is owed for services already'
rendered. Pr01'ided . however That this
provision shall be subject to any valid
state or local laws respecting release or
transportation of deceased bodie,.

(c) Casket Jor: cremation. Whoar-
ranges cremation services, (1)01: any
crematory to require customer-3v/ho ex-
press interest in Immediate cremation
of deceased human remains to purchas
a casket or to claim ' directly or by im-
plication that a casket is required;

(2) To fail to make available to any To avold' purchase declsloM based on .
customer expressing an intercst in im- conceptions about legal or public healtl
mediate cremation of deceased human qulrehlents, the following statementa 

.' ,

provided for your information. Pleas r, ;1'
remains a suitable cont2.iner, asdefmed tor an explallntlbnofanystatcment, wh1' lJ 1.by this part- not clcar. 

(d) Profit on cash advances, (1) To in llgJ tr: Hulr:e: by, la\'
charge in excess of the amount ad., 'cept inJI lte? circlImstances. 1t :ln,

vanced, paid,or owed to third parties on be peFfor

~~~

q:Wi~tl(~ .fIltJ,Orll\tlonfr' S.l

behalf of customers for any ltemsof lcgallyresponSible lnalvlCfuaI, ep:f h1 - .
service or merchandise described as "cash Insta1 es where , i is r:eql1lz:i:by, law.

(11) A 'caSket 15 notreqUlred tor imltf \I;"
advances

, "

accommodations" or words crematlbi1:cInJleu, of caskets' thls ; fu i

'''

I'''
of simlar import on the contract fina1 homel1"available contatn(:rSsutttibJ '
bil. or other written evidence of agree- crem.tionfor $

..- :'_

ment or obligation furnished to custo- (i1ljPu,rchaseof acaki'tor.o! a-s:mers. form 'of casket, uch as

p. '

sealer ,cakr
(2) To charge customers more than not i-eq jJ,

'" ,

by laW-except , 10. llplte( c:
the amount advanced, paid or owed to 

~~~

te,ncf!s btlt milybc' requlr dby ccn

third partie. on behalf of customers for: (Iv), Outer interment receptacles r,
(0 Cemetery or crematOry charges. vaults OI' gra,.e,linersr, are not .requir,(ii Pallbearers. law exccptln'lim1 d:.c1rc\Jtances, b1,

(Hi) Public transportation charge
be requIrcd by cemetery rule,

Upon requ . your fu:qeralciirec1 C(iv) Flowers. provldc a briet wrltten or prInted e

:p""

(V) Clerg honoraria. ot legal requirement'J. Including,
(vi) Musicians or singers. hcalthregulatfons , whichnece8sitate t(vii) Nurses. of any servi.cesor mercha.ndtsc.
(vii) ObItuary notice., (3) To' fail to fUrnh:, uPoricu.(jx:) Gratuities. request brlef, written. tYIJewrltl

(3, To fail to pas pn to customers the printed explanation of legal re
benefit of any rebates. commissions or ments, , includi public health rt
trade or volume discounts r eived on tious. wAlch n esitate the use c. .
auy items enumerated in paragraph (d)' services or merchandise.
(2) of this section. If the net cost to - 0)) Preservative value Claims.

the funeral director for an item cannot claim, directly or by implication
be ascertained at the time of a particular decomposition or decay of a de
sale, determination of the charges to the human body can be prevented by t
customer (the net charges paid by the or purchase of:
funeral director) may be based on the (i Embalming; or
adjustments, discounts. or rebate figues (i) A casket, unsealed or sealed
for the preceding. accounting year. (li) A burial'vauIt or other ou

(4) To misrepresent to a customer in terment rec ptacle, unealed or
any rcsp t the amount advanced, paid (2) To make false, misleadin
or owed to third parties on behalf of the substantiated claims , directly or
customer for services or merchandise to plication , of watertightness or ai
be furnished to ' such customer. o:s for caskets or vaults , whether. or-unsealed; 453. Misrepresentations. --(3) To misrepr scnt the prestO

In connection with the sale or offer- or protective utiity of casket.s

ing for :;aleof funeral services and/or vaults or embalming.

merchandise to the public, in or affecting !J .1-53.4 Merchandise and sc(',ic1
commerce as "commerce" is defined in bon.
the Federal Trade Commision Act, it is In connection with the sale or 
an unair or deceptive act or practice for for sale of funeral services and/!
any funel'al service industry member: chandise to the public, in or a

. ,

(a) Misrepresentation of law. pub
Maltk, necessity. and religious cutO?
(1) To make aIi statements or claiJ
written -or oral , which expresSly or i
plicitly contradict, mitigate or detr
from the printe disclosures which
required by, paragraph (a)-2) of;
section or which are false;misleadinO!
urlubsbntiato:d . regarding (i the 12
necessity for embalming, a casket. or :
out r interment receptaCle; Hi) Pil:'l;:
health, hazards assodal;d with ',
failUi- o litili ,2 embalming, ' &, casket , m-
an out'"l" interment receptacle; or ('
:io(:!igious rcquiremcnts or customs.

(2) To fail to furnish, to eachnls,
tomer who inquires in person about.;hc
al're.ngement, purchase and/or prices oI
funcralmerchandise or services , the fol.
lowing printe or typewritt€n statement

in dearly legible type:

NA!I OF FuNERAL Ho:.n:
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Il 8., "'coerce" Is, defed in
,Feera Trad Commion Act. it isunaJ ordeceptlve act orPf tlceanyfunre' servce l ustr mem

:a) DIplay o least expive cQ.ket8.
lose estal1ent conta " one or
re caket, Belect1 ro. to fat to
pla thin the three lea expe
;ke offere fOr' ,sale' fof11 in adult
lera se. ti. the same , general
nnr as ,other cakets are displaed.

Tht U fewer th twelve (1,
kets are dlpl8yed, ' onl ' one ' of the
'e 1eat expensive caskets' must, ' be
played. ' ,
b), Availalrlfty , of other colored ,cas-
fl. To f8.' to Wonn' custome1'. by
a. ,of a prominently diPlayed , wr1t-
. notice, tht d1la'red cakets can be
aied in:other colors, or to faU to pro-

caskets1n other colors to customers
SO req1iest. prov :ed,:TJtS\1ch cas,:
1n,othercolors,can be -obtained ' from

Olr.commerclal sUppliers upn twelve
)hournot1ce.
c) Intefferencewith:customer s sClec-
',oJ oDere4ftems. (1) ,torepi' esent; di-
tb or, 1nectly., o:ra.ly. vlslially, or in

tht anyf1letRl Itercl ndiSe,
V1ce o.ferect !de: wl1en ,such- is
i a bona fide offer ttl seIlsaid prt:fduct!lerce: '
2) ' . To , maketepresentations;, ditly
ind1ectIy;orallY-r, yisually, or'tn writpuporti to offeranyt.Wieralmer-
Indieor serce for Sale when , the
'Peo! therepresentat1onh;not '
the offeredmerhand1e:or' servce

;'ta obtan lea or prdapCCh;fbr' the
; of ,other funeral merchandise andl
reces"at higher prices; .
3lTo' dicourage the purchase
toers, of a.ii" funral merchandisese whih Is, advertied or offered
sale by;
1) Disrag1ng the quality, ' appear
:e ortastefuInesof any, .suchmer
mdte or 'servce ' which is advertied
)ffer:for,sae;
lU SuggestJthatsuch merchandie
serce fS, not read1y ava1ble or can

be obtaed ,after' an apprecable
B.. when such is not the case,

; , .

W) Defacin any merchandie car-
:ltor sae. or
4) To us any , policy, sales,' plan. or
thod of- copenation for .sespersons
!Chas the effect; 1n any manner, or)oug salespersons from sellng,
has the effect of penaUzng salesper-
sforseJIlng, anyfu e.l merchai1d1e
servce which is advertied or offered
sale,
d) Disparageent of concern for
::e, To fJggest, directly or by 1mpIica,;
1, to. an customer In 'any manner
tthe custoe s' ' expressed concern
lut prices, inexpenive services or mer:"
,mUse or ar expresed desIretr) Save
ney by theclitomer is improper, 1n-
lroprlate or indicatlveola lack ' of
pe or affection for the deceased.
53. Price difclosure8.

n connect1onwith the salcor offering
sale of funeral sernces and/or irer
,ndle to the public, In or affecting

PROPOSE!) RULES

commerce as "commerce" is defied in
the Federa Trae Conuion Act. It Is
an unai or deceptive ' act or pratice
for an funeral serve Indusry membe:

(a.)l'e information over telepho.
, faD to provide by telephone; upon

custoer request; accurate inormation
. regrding the funeral .service industry
members retail' prices of funeral prod.,
ucts and servces, includin cakets,
vaults , basic services and cremation serv-
ices, if offered.

(b) Casket price list. (1) To faD tofurh ' to each customer , before discUs-
sion about caskets offered for sale or the
customer s selection of a.caset; a prtnte
or tywritten document which lists, In
ascending order of price, the prlces, of- all
cakeu.avallable for, purchase Withoutreui special ordering by the custom-

, together wIth suffcient' inormation
about each casket- to enable the customer
to locate and identifY a casket among the
others ,on display. The document shal
also ber all ' effective date forpriccs
listed thereon.

(2) To fail to include, on the printed
or written list requied by. paragraph
(b) (1) of, this section in clearly legible
type, the folloWing heading:
CASKET PRICK LIST FOil (NAME OF FuNERAL

HOME)

Liste below, in order, ate ' the prIces of
the casets offered by this funeral home to-
gether wIth, Informtion to help you locate
and Identify particular caskets which are
displayed. If you are ,Intere.tedln IWY or the
casets which, are Included on tbis Hst but
fIre not, on d1pla.y, pleas Inquire,

(3) , To represent taa customer that
casket on the,:ist 18 not available; when

such 18 not thecfie.
(c) Display of casket prtce:. (1)00

fail to diSPlay proIientI in or on the
Caets on diplay the prce of such cas
ketsby card, sign or otherm.eaIi.

(2) .To faUto display promiently
price on any caket Photograph$.ihown
to CustoIDers and on any casets shown
to custom.ers in diplay rooms main-
taed by casket manufacturers or whole.
salers.

(dj Vault disclosure and price list. (1)
to fal to furh to customers, at thetie they' are shown or Informed as to
the ava.ilabilty of outer Interment recep-
tades, before such' a customer bas made
hI or her selection, the folloWing printed
or tyewritten notice:

SOme cemeteries require that an' outer
enclosure be pla.ced around the cl\ket In the

grave, whl1e, others do not. Whete Bueh a re-
quirement exIsts, it can usuauy be sQ.t1ltled
by either a burQ.l vaUlt or a grave liner,
which Is usually lesa experuive than a burial
va.ult. Outer interment receptaclelo.re otten
sold by cemeteries as well ' as by funeral
homes. Before selectlIg any outer enclosure
you may want to' determine any applIcablo
cemetryrequlrementG as well as the oJTer
IJJ or yourcerntery and fnneral borne.

(2) To fail to include on the prInted
statement required by paragraph (d) (1)
of th section, in clearly legible type , the
price for eachouterIntcl'ment receptacle
available from the funeral home for pur-
chae by the ' customer, ' together with a
brief' description of each enclosure, and

399
an effective date for the Prices speifed

(e) Price list..- (lJ To fall to furni to
each customer who inqules - fu pen
about the arrangement, purchae; andl
or price of funeral goo or .srvces
prior to an ageement on such arange:
ment or selection by the cusmer or 
any custmer who by telephone or letter
requests wrtten' prlce informtion. a;
printed or typewritten price lis whiCh
the customer may , retai, conta the
prices (either , the reta charge or the
price per hour, mile or other unt of com-
putation) for at least eah of the follow-ing items: 

(i 'Tranzfet of remain to funeral
home.

(ii ' Emba.Im1ng. 

(ill Use, of facilties for viewing. 
,(tv) Use of facilties for funera.l serv-

ice.
(v) Casket (a notation that a sepaa.te

casket price lit wil be prvided beforean swespresentation for casketa is
mae).

(vi) Heare.
(vii Liousine.
(vi)" Servces of funcl'aJ director andsta,
(ix) Outer interment recepta1es O!

outer interment receptales are sold , a
notation t "It a sepaate outer 1ntennent
recept8., ice Itst will be provied be
fore al, l:resentation for such items
is madE"

PrOvided that the list may in-
elude t . Ickage prlces for 
standar "

, " 

tDeral servc , packagunder $ - :._- The items covered
by any t)

" -

' j!.Hi' ' 
quote price shel be

apecif:: -

:;'

;2,,; ':, not be 5Cparatcypriced. "L ;" f; J - a customer wihes to
declie '

.. ",

items, the price shall
be reduc

,;; :

least the amount of
sa.vis acd ..g to ' the funeral home
from thedecUnation.

(2) To fai to include. on thepl1nte
prlce ' list specified in , paragraph' (e) (1)
of th section, dirtly abve the pr1ce
listings, In clearly legible typ, the ' fol-
lowig:
(i Tbe name, addres

, I.d telephonenumber of the funeral hote:
(1) ,An efoove date for th prices

liste thereon;
(lD , The statement "You are free to

select only those items of servce and
merchandise yoU desire. You w1l be
charged for only those items yoU select.
In some intance, dependig on the cir
cumstaces of death and/or the typeQt
service you select, some additional serv-
ices or merchndise may become necas'"
sary. If you are required to pay for cer.
tain services or merchandie you have
not selected, because they are ' require
by other factors "! explana.tion shal
be provided In wrg by the funera.l di-
rector on ' the memorandun of funeral
&ervices selected which you wil receive.

(f) Memorandum of funeral service
selected. (1) To. iail to furnish to each
customer making funeral arngements,
on a written memorandum of the funera
servIce selected, a list, in at least the fol

lowing categories. of the services and
merchand1e selected by the customer
together with a price for each item;

.0'
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(i Embal.
(ji Oter preparation o-f the body.
(iii Use of facilties for v1ewlD.
(iv) Use of facties for funeralserv-

ice.
(,,) Other f;ervices' of flUetal direcoor

and staff.
(vi) , Casket, as selected.
(vii Othet specif ally item1zed ,mercQ3ndise, 
(viti) Specifcally it!'mized transporta-

tim charges
Ox) ,SperificallY item "e charges for

any special services requied, 
(x) Specifically Itei.nizcd cash ad-

vancesor expcnditm'es.
PTO!)ided. however. that there may be
singH; prices guotedforeac1. st:mdard
adulL funeral sel'vice package whose total
price is below $----

_.. 

, if the serv
ic:;" and merl'haridise inch.idcd f' r the
package pJice ' are specified. and if the
liste price reflects appropriate adiust
ments for any items declined by,the cus-
tomer, as set fortll in paragraph (e) (1)
of this sectiotL

(2) To fail to include on the Wlitten
memoradwn, required by Pariph
(f) (1) ,of th section, in cl.:arly legible
boldface type the fallowig:

(1) 'Ienae; addr, and telcphone
number of the funr,ral home;

(i) The disClosure reqred by pata-
graph (e) (2) (Hi) of this section.

(1i! The statement " no subs titutions
of agreed-upon merchandi shal be
made" unes agreed to in ad.,"ance. by
both parties:
. (tv) The-istatemelit "1 have reac and

unerstod the above statemel1ts. lhave
alo received writte inforntlon regard-
Ing: the pric of' caskets and other mer
chanctse and 'services.

(v) Imect+.ely :below the statements
required by pa,ragraph (f) (2) Wi) , and
(tv) of this section, the signtures of the
customer and the fuhera servIce indus-
tr member. or an authorid representa-
tive, and ,the date signd,

453, Interference with the market.
In connection with the sale or offerg

for saleo! flUeral servces --nd/or mer.
chandie to the public; in or ' affectig
commerce as "commerce" Is defied in
the Federal Trade Commssion Act it is
an unfair or deceptIve act or ' ctice
for any funeral service industr member:

(a), DOerng of , inexpensi'Je funeals.
Or -a person, partnerlp, or corpra
tion

, ,

diecly or indiectly, to prohibit.
hinder or .resct, or attempt to prohibit,
hinder, or resrict: (1) The offering, or
advertising of the availabiItyof, 10w
cost funerals, immediate cremation or
other form of diposIton, or arranl:e
ments for funeral services in advance of
need by any funeral director, memorial
soclel.j' , or other person. ' partnership or
corpration;

(2) Contraets or arrangemerits be-
tween memorIa.1 societies and any funeral

director or other persoh partnership or
corporation providing services for the
disposition ot deceased human bodies,

(b) Prce advertising. Or an other
person, partnership or Corporation, di-

PROPOSED. RULES

rectJy or indirectly, to prohibit, hider premlscsnor the questions sholld be ill:-or restrict , or a.ttempt t6 prOhibit, hi- terpreted asdesignatJ..di::jJuted' .1csder or retrct. the disosre of accurate. of mater1a f-at. Such' designations ha!i
price information regarding funeral be ma c by the Commission or ittdlliv

ech ,andis . services by a y funeral authol'Jzed ptesiding off:-i:o.l11Ur;Jllandic or, memonal society, or other per- the Conuission:g proeedilr(::; and l'dc.
son, partr. ship Qr corpration offering of practice.
tiCl'VCes for the dispos;tion of deceased SnTJ: t:.,humn, bodies, whethr suCh disclosure

" " , " , 

. is. made by means of advertisements in mrr s;;)nh s t!' "3cni.) tJfJi,:-':e

print media or broadcast, m dia. -or - i11 tla J The fU!1 nH tramacUon !"".. other maaner. dlc;tmrdve ('huact8ri ti('-s 'i'hlch combi
(c) Relianc!; on price ad: e.rtising re- 

to ptacecomun'H:rs il a peculial'lyvul
strtc::ons. To' change, restr.lct, make o. nero:bl POSitiOlLFUnf;l'. 1 purchase3-o;1
fa;l to make any dt3cloSl'!,re of accw'ate of th large,::t.sb1t1cconsurr. r cXiJ n6j"
p::ice informatIOn , about any funeral t s-are mn.c1e O'.It of nec('ssitY. ncit,
merC lalliise servicG, by pnnt media, C.IOI::e. l'mel' ;.J, o.n..nzcmentsAypicftHy
b!o ast , m-.;d.a,. lClt"phonc, leafiets. mustb mad urierextrcmetimepr
mmlings, or in any otler way., becawe suresby b"':r c17who$ebf.reavedcondition
of 0:' in cOllne.:L;o:) 'ihh allY law , ru) , lIaY

:e." rtl unabl(;-to:protectthe
reguhtionor code of conduct of any non:" r:.. l,:esby, carefullnquiry. orto' t'xcli'isc
fedel'allegislative

, ,

ex&:utive" regulatory th lt,n l,cateal1dJ,ntsines::judgment.
or licensing entity or any oth2r entity or Often, buyersJ)ave a.os no:kr.D~ledge
peraon whatsoever. , including " but not offune!:a l"i,cf.q:ur leg::!j'r eC!uireIlen
UmHed to professional associations" or rcstnctJODs and, ayaUable choice and

(d? Price availabilitJnotice. To fail ts By contra.')t, the funeral director
to display prominently, in, an advertis ,) m.t ebl1s1ncssof'arraI)ging disposit-1I
ing or promotional materIals inprlrt or o tiI i:ead f J)ro.(t, and he, is. famHiJ..
broadcast media of funeral merchandise ' \Vlth:, oCJ:dJ.l'cs..-1!;:;al tssues.:, costs; alter
or services. the following notice: n,. tive l,dis'$k:i lixlattl1mQctinff'bu:;i''-
Fuera hom.eprlces var substlUt1al1y ne:sWitJ busers:whQ:are:'distraught- , dis-

For information on our prices for fmmal on(!nted t;i1dd'e:endGnt;
merchandlB and services, ca.'!: (Telephone (b) 13erea\redbuyersare susccptibkndmber). , to and llav;e::b nsubJ ctedto a:varicty

453 7 R ' '

, " 

of prr.ct.cef), ,whlch' plott' thelr,dlsnd-cten.mn of docuJnenL'I,; v2flt.,\ged;P:,sitI '-n,or-whkh interierewith
. To a sure compllance with the p:ovi- personal"election: of; funetal' merch:m
SlOns of thi part and prevent future use dfsea-q ervices. MQreover", theseprac.,
of the unfair and deceptive practices it bees fr ntIy, jnvo ve 'the creation 61
p!"ohibits. , all funeral homes sUbject, to falecxpectatlOri the' funernl,pur-
the provisions of thi part shall be re- chao;cr ,concernng:funeral requlemetJ.t
qui d to retafn and to. make available a d choices orrnlsleadthe. cnstomer/bY
f?r msp ction by FederalTri:e Commi- mlf;re!'resenti;'1a::' the, necessi ror' nat1:re
slOnomcials, upon request, true and ac- of the funeral merchandIse ,and' serviec
curatecopfes of the wrtten disclosures purchfH,ed. , Su.ch' pl'actlces mdude:ob-
or price list required by 1 453.3(aU2) talning custody , o ndembaJrning
and 1453;5 (b) (1), (d) (1) , and (eJ (1), corpses Without 'permission , refusing to
and al revisions thereof, for at leat release a decedent's remaIns upon 1'e-the years o.terthe date' of their last quest of surviving' , r latives .req (rin"
distrbution to customers anda C:PY of use of a casket for imcxU;' "cremat1o
each selection memrandwn signed by a pr:ofitingon cash advances; -con-

customer, as required by 6 453,5 (f) (1) . cealIng the availabJIiy' ofless' expensive
for at leat tluee year from the date on caske or .:caskets in other colors ' ntni
which ,the memorandum was signed, - discouragng selection of particular mer-
S'JATEMEN OF REASoN OR THE PROPOS chandisc , and, services offcred!o , saJ

RUt
ED In addItion, the consumer s: disadvan-

tagcol.s podtfon has: beeI1' used to Impede
It is the Commiion s purpo.oe 1n- is- personal-selection of :funeral arrange-

suing th statement to set forth its re:t ments by; funeral se'. viceh' dustry n,em-
son f.n' proposing this rue with sumcient bers Who, have, diparag.;d' the buym '
particularity to allow informed comment. econom1cconcern;
Thepl'-eclse formt alsuch statemel!ts (c) Sections 53:2and. 4.53.4 of the

a:/ vary from J.e to, rue depending proposed role are necessary, to halt' and
upon the complexity, of , the issues in- prevent future use of the foreG"oing prac-
volved. In this proceeding, we have deter- tlces. whk:h are unialr ., ()r; dec pti ve
mined that meaningful comment by the within the meaning, of Section Five of
pnhlk wil be faciltate by presentig the:Fedcrnl TradeComi:issionAct (15
(1) a brief statement descrihing the basic See ion 45" asaninded L
factual and, legal 'premises upon whlch,..TIlI Gommlssion is, proceedinB" upo!J
the Commsion has determne to isue the theory that thepractires prohibited
the rule, and (2) a serles of questiom de by Sections 453.2 and 453.4 of the Pro:-
signed to draw to the public s attention posed Rule are unfair ,if they cause sub-
matteI'S which the Commision deem stantial' hann (i. . their economic am!

pai'icularly pertient and those upon social utility to t1e public , is &ubsta?-
whi(;h comment is especiay soIicited. tjallY less than their economlC and socml

disutU ty) and they result from the in-Th'; ,?ommion cmpha.izes that nel- , equitable nse of the ';uperIor barb'aininf
ther tius statement of factual and legal posltionot the 'funelal serVICe industrr
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member relative to that of conSumer
buyers. In so doing, the Commlsslo'ti
mindful thAt its authority' to examIne
andprohibtt unair p1't1cesln or af-
fecting commerce has been anlogized to
the jurisdIction of an equity court
- The Commion hil further teason 
believe that: (d) Mimycol1umers have
been injured by miSrepresentations con.
cernirig: thelle. necessity. or preserva-
tive utiliy of em?almihg, caskets or
burial vauI ; pUblic health hazardsre
suIt1Ig from , failure to use: embalming: a
casket or a burial vault; or religious 1'e.,

qUirements or customs;
(e) The foregoing practices are decep,

t1ve within themeaIiing , of section 5 of
the , Federal TradeCommissiori ' Act (15

, 45; asamend ). Settion 453.
the proposed,rule, ls necessary to prevel1t
the use of sllchdccept1ve ' pr:ctices 
to avoid. purchase- decisons wh1chare
premised on misconceptions. 

TheConimlsiQn aLs' has rea-son to1Je:-
Ueve that: (f) , The availabilty of price
information for coriumers has , be'
severely restticted.,4 sUbstantialnumber
of funera homes refuse to dIVUge price
inormation by telephone of ' liniit - the
amount of inornuition obti:tnable at the
funeral heme concerning the, prices of
funeral mercha,ndise and servic

(g) A widespreaq faJlure to advertise
fWleral prioes -has contributed to tne lack
of price inf rnation Such,fa;1Iil nU1Y be
attributable notonlrto fndlvldu rrelud:'
tance to ,adverte " prices but Slso ' to h
tor1cal inst1tutiona1oPP05ition to, price
advertisir (byjp-dustrygroupsand sta
regulatory board:;) and, t,,state:lawsand
regulatioru,whlch restrict or prornbitfu-.
nera! price advertising; " -(h)'Ie inadeqUate , availability
price data has prevented,price competi..
tionfrom: pperatpg: in, thef-Ulerauildti-
tr, hS$ ,

~~~

ly , riper oIIP Jispn-
of the,' price' and . offerings of, ,dllerent'
funeral homes by consumers and.hasde-
prived consumers ,of lTaterial iruorma
tion which is essent1a1to' lnormed ' pur-
chae deisions., Unless the COttmission
undertke&, to , require cert::in , price dis'-
closur dtore ove all varieties of

private andtJubficrestra1nt&, consumers
may'contlue t.:recetve inadequate,price
fnfonnation throughout the United
state:

m Actions by funeral Industry mem-
bersto inibit economical funeral offer
lig:; , pre-need arrangements , immediate
diposition services, or memorial socie-
ties disadvantae consumers by restrict-
in their choice of funeral arrangements
and may suppress coinpetition in the in-
dustry;

(j) Section 453. 5 price disclosure re-
qurements are necessry: (1) to prevent
detep.tionregarin funera prices and offer-
ings; (2) to reedy the unfair withhold-
in of inormation esential for informed
consumer purchase decision:;; and (3) to
prevent future use of vaious unfair

d deceptive merchandislng tehniques
which expoit consumers' lack of inror
matton:

8ection453.6 is neeessary to cure the become th.e sUpreme law oCthe-land on
unfalnondilosure of funeral prices, the matters it covers and within the con-
whether or riot due to private or offcial fies of the Commission s 'jurisdiction
restraints, ,and, to prevent unair iltivi preempting all repugnant state or local
ties, which reStrict the funeral choices law:;.
available to consumer;: and price compe-
titibti' within the funeral industry.

Fot' the pUrpQses , of thls trade regula-
tion , rule proceeding" the Commission, is
proceeding upon the theory that nondis-
closure of funeral prices is unfair 'if it
crellte substantial harm (i.e.. its eeo-
nOtnicand social utiHty to the public is
subs4mtially less than its economic and
social"di:;utiity) arid it offends public

policy l?y ' being basically contrary' to
clear, national policy, as artculated by
the " federal antirust statute:;, and riot
vital ,t.o, achieve important State polity
goals. Irilight of the foregoing, the Com-
mission has reason ' to believe that the
widcspread-faUure by funeral service in-
dustry members to disclose to consumer:;
retail price fuormation for funeral mer-
chandise and services, whether oi"not due

. to private or offci :restraints, is unfair
with the, meaning, of Section 5 of the
Federal Trade ' Cominsion Act.
(16, U. 5ect1on 45 , as a.mended)

1n addttion the Commi:;sion has reason
to believe that: (k) The retention of doc-
uments, required ,by, 453,7 of the pro
posed rule is neccs:;a;ryto fadUtate en-
forcement Of the ruleandto effecttiate
its purPocs;

W'.he magnitude of the economic and
em,otional inuries infliPted on large
numbers, of particu19.rlY vuI1erable cori
5umers , by theabuses, idelltlf d and the
freqtiencr of their use by 'funera dif'ec
torsfu dierent part of the tJrited 
states are sufcient towarra.t issuace
of this p opoaed rule by ' the CommiSsion.

The Commision haS reason to'belleve
the above statements based on.fnforma-
tloIl' compiled , by' ConULSlon staftdur-
lnga comprehensive indust.:-widein-tigation; .

In, the c01frse oftl1c- investlgationthe
Commision staff has received' extensive
docUmentarY eVidence bearing-upon the
issues and ha:; ' consulted' numerous ex-
perts; industry members and consumers.
In addition, the ,staff has conducted in-
dependent surveys and investiga.tional
hearins; evaluated consumer com-
plaInts, pertinent state statute:; and
judicIal rulings; and examined the find
lugs of' varous industry studies. The
Commis:;ion has not adopted any findins
or conclusions of the &taff. All findings tn
this proceeding shall be based solely on
matter in the rulemaking reeord.

EFFECT OF RULE ON CONTRARY STATE LAWS

Particularly with respect to n 453,
(c), 453.5 and 453.6 of the proposed rue
it is the Commission s intet in is:;uig

this proposed rule to override contrry
state or local law. The rue is an inter.
pretation of the Federal Trade Commis
sion Act (15 U. C. section 41 , et seq,)

and constitutes a declaration of fedral
law. Under the supremacy clause of the
United State Corutitutlon,3 the rule wil

IF. O. Y. Sperr Hutchnson Co., 405 U.
233, 244 (1972). . U.S. Const., art. VI, 

GENERAL LEGAL AUTHORITY

The Commision s legal " authority to
promulgate a. Funcrallndu.tryPractices
Trade Regulation 'Rule derives , princi-
pally ' from Sections 5 and 18 of the Fed-
eralTrade Commission Act (15 U.S;C.
Sections 45 and 57, 2,S amended). Sectian
;) declares u 11awful the use, in or affect-
ing commerce, or ilufalr or deceptive acts
or _practice:; or unfair metJ;lOos of .com-
petitioI1 In FTC v. Sperry & E;utchinson

- Co.,' the Suprem Court affrmed, in,
broad terms, the Commission s authority
to proscribe not only practice:; which are
anticompetitive or dcccptiv , but , also
practicc:; ' which arc, unfait. 'l'he Court
. analogized the Commission , role, in
evaluating unairnes, to that of a ,court
of equity.

Thus Icglsla-t1ve and Judlchi.l authoritl"'
a1ike convince us' that the Federal Tra.de
Commtsslon does not arrogate excessive powcr
to Itself if, in n1ea urlng a practice agali15t

the elusive , butcongrcssiona.lly' mandated
standa.rd of fairness, It, like a court of equit.y
considers publl1;w.lues beyoud SimplY thooc
enshrined in the letter or enc\)mpassed in tho
spirit of the a.ntltrust laws.

The Commls.son :; authority to define
partiCular practices as unfair or ' cjecep-
tivc within thc' meaning, of Sectipu5'
the FooeI'a1 Trade Commission' Act by
promulg ting' rules has, . been , explicitly
recognized by ca"e

: ,

: well as by the
stat tory, authprity of Section 18 f?f the
Act, a. amended/Section 18 furtheraf
firms, the, Commission s aUthor:ityto in-
cludc; "within" rules,, , requirements' p1:e
scribedJor the purpose ,of ,preventing fu
ture, use' of Wlfair or' deceptiveac
practicesY

QUESTIONS

1. How prevaleritare thefollowirig
funeralindustry- :practlce5'-which , are ad
drese by therule7. .

Furnishing embalming:, ,or ,othe-r services

wlthoutperm1s.ian.

, " , ' " -

Obtaining rentlns without , authorIztion.
nef 1s1ns- to releli remains when requested

to do so,

Requiring ptircha!Jc of a casket for crema-
tion, a.nd refusing to ma.ke an lnexpensive
container avaUable.
Misrepre5Cntlng to custOmers and over-

charglng customers on the aIounts for ca-sh
advance Items.

Misrepresenting leg-aI , public health, or re
liglous requ1rements

..~

I See, e. , Pcrez v. Campbell, 402 U.s. 637
(1971); Free v. Bland , 36!JU.S. 663 (1952);
Double-EiJ(;' le Lubricants V. Texas, 248 F.

Supp. 515 \N.D. Tex. ), appeal dismissed , 384
u.s. 434 (1966); Mobil 011 Corp. v . Attorney
General, 200 N.E2d 406 (Mass. 1972).

.405 U.S. 233 (1972).
Seea13o F. C. v. R. F, Keppel & Bro. , 2()

S. 304 (1934).
0405 U.S. at 2-1 (footnote omItted).
'See Nat'l Petroleum Refiners AB'n v.

C.. 482 F. 2d 672 (D.C. Cir. 1973), nn,
340 F. Supp. 1848 (D. C. 1972). 

. Pub. L. 93--37, i 202 (Jan 4, 1975).

. Ii 18(a)(1)(B).

~~~~~~

MO"-"'(\_ 1AQ--QtnAY- _AUGUST , 1.9__'"9.1:5
(161)
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MIsrepresnting the preservative capabili-
ties ot aJ, cakets, ' or out 1nte
m.nt reles. 

, .

- JlaU1D tod1lay inexpensve cMkef..
Displaying inxpensive caets In & Dn-

her which 18, C'cu1ate todl&rp,e- their
selectlon by customert.
PreSBurtng customers Intopurchas1ng hlgh-

prIced merchandise d services.
DIsparement of 1ncxpenslve-metchan.
&les plans or commssion schemes which

penal1zeS&l rsone tot 8clUng Jnerpn.ive
tune-rBJa ' whlIe rewarding, them tor high.
prtce sa1es"

Disparagng a. consu slnterest In priceoonsldera.t1ons. ,
Refusing to provIde prIce information over

the telephone
rrangfPg ,the-caket selectIon' room SOM

to oontus cUStoers a.nd lead them to pur-
moi"e e:ipensve caset. .

Displa.ying ca.ke.ts without prices.
Misleading customers about the ' nceesslty

for. butlalviIults' and ra1IQg to disclose the
avaIJap11ty, ?1' leaS expeIUlve grave)fners.

Ttg t4gether funeralprpcUci and serv-lCC,n,drefmIng to quote scpllmte .prlccs'on
component lteI1 or gIve disuntS' tor de-cUneditems. .

Rertctlng the , " avallablUty , of l(lW C0t
fune lf' pre need pla,ns, alterntIve method
of 'dISPOS lon, , an , memorIal soCiety p
grams.

" " ' -

L1n1tng " the aVlIllablUty of price lnforma-
tlon t;rougi? restrl t1QnB onprlceadve

The' CdIislo)l p.a tIcuIarly , desir
ana;rs1sand .comment , bas on SP,ctfc
daUl' pdexperlence.

:tt'" necessar for ;the , muntJ; ;ioi1
to'.l cUy, a maxwn price or formJ.
foi' the: ationcollta,iner requid , by
1.53 (C). revent f eraldiectors"

11: ne'exce sslve ' pr1ces!orsuch
altena.tiVe conta ers?

at' xtel1t doeJtlst.Ilg state

4')Ocal.li: :perrIttfngthe, Pratice
otherw declaI' Unfa1roI'deceptIve by'
'45 ;2(a.)a.nd I 453 2(b) 'of tbe propos
tue. (te. embalmIng wlthoutpermoD,
obta1ng ' custo bf. ren wiout
authr1t1on. refusing to reease re 
to' the,deceasix:l1f 'famil) protect the
pubUc' he8t4. afety ot, welfare or serve
other -legttte , state ,tnte ts? , Should

of these requiements "of -st&te or
iOcB.llaw be preempted?

" Do 453.4(d) abri ' cOnStitu
t1onaUYPrOtete speech? 11 so. by what

PROPOSED RULES

means can the protective PUl of the
Provtfori 'bes.tWned CQnstu ()J1UY?

: An tb fUIe pft d.cl9sur quiements O(" 453 6J.

~~~

W."adeqate a abnltY' to, b.unm:
price InfolItlt1n?I1 so" this; b-
quate ava.ll8bQ,ty, ;ie ret : ot fUIta
ditors wf:t()ldJ, f prl Jp.fqzja..
t1on? , Wolid the' , price ,1i-1ost1.1'

~ ,

qulred 1Jy,1 453. b,ers ,nlakebetr'-hiorned Pircij deci51ons?
6. v;mmandatoqltemfZltf9:nqt~J,c

of- fun~ralmerchandi$e.' atd emqes,
required' ' b J~?3. t-e' l:i?

1 i)eneflt :consl1efs ' 1i1:' theIr l;elee
tlon of ra P, a:J1dJ sery..
ice? Wil the lteriized'Jhemo:rndum
fuie al' merch ndg;e

~~~

rvc fselected asreqWrdbYI 93;5
proposed rUe , b D,eft COn,i1e ?,:1?Ie
be , c1fW f;e:' j)t-lte,nJ 'whichnl been9nu :1) 453
ang (n fli" lin4' il.pf9ii-' I( no
what 9lltpg shdul~~~ 

7. Sno11d:the offerihlfoflow,,cost 'P8:CI!
age en1s, " be' WduJd\

tiOli pr cluqe th ' '-f ,JOw
cot ' funeht7' 'W

, j ~~~

leat expnslvettre als ,

' ,

the ite..
fzatton reuireents of ' 1(453 6,;(e)' . a.d
(f) " Pl"ev reS t?:

If!;; WI1i:tlJa reas~able(I llai: :ciit::.If i4~, ;()re)C-empt1p, such fu e#,' from;tf~' t~-
t10n J:eqUireentS :of: 453.t:fe): " d '(1)?

Aretl1ere ' dna'ftun 414
try PratIces' WhiCti sioWd : i;e acl4rbytNsru

" "" " :

It Shoqldth ()Yera: tAf11s rtllepe
PIlPdecl tq, .1Qf!t4!( ii:,91: ,

*~~y~"

:ctic u,d r, fuIrt" rt,andl
manUfacturer'; cfiziieteriesor' Qther allec
1ndUSeS'

, ' ' )\

1fc : es'
should" : ii,

~;~

ff,(finwliat :w~y
ey o(d P1lve;

" , ' ,

10. Whtwl 'betle imt Of the rue
on consers? ' 

11. :'Wht : ooj l!conom1.c:' otother:e;
, to f .. homi." ...,Ia1:'thOi 'whI,'

" , ,'" " ' " ' " , ' , ,;''- ;''

are small buseses:wo reu1t ! f
ImP~e~nt8t1QIi :1-and how cotiq'. such b'i:

12. TQ:.':what, eXtnt " &;the ' :CIr'Cii-:
stanccs or-,thefunerl,:tranipn,-pJJce
the consumer in a '1're vulnerable' poi- '

tlon than in other consumer tl'ans-
a.()nS
INVATION TO PRoPSB: UES ,OP FACt''
Foa ' CO!fSmEU1:oIt:, IN ' PuLIC ". HJ;"RING

All trtet tedpersoil a e her ygiv
JJo e qfQPJJ,prt1#tY w,pro e a di..$8es, of tad. The' Cosl0
fts , ti ':e.u or!:ea , res1dwg , Pnt Ial; -
Shal" afW *vle;g s b1tt#ions hE!

e1tlfY '8.j'5ucl' tsues ' i n a J(o-tIc :w19 P: :#1J,' be p'ubJj~ed' tn. , Fe
eraf ter;: lssuesshaU' l)e e())l
BldeJ: 4.,Ih' qrk l seQtf 'I8of, the 'Federltl'Tiade ComiS$fon ct '

c(r ;9:l 7;' (trt r,ui

- ,

prqIIu,i : tHez:eUiae fJropoS-,, !tajI.be:'Ii' tl:; tU ;:Q9'tpet2~;' 75:t;'

p~."

, the;S ial: ASi!patit' Di+ r,!or):tU1

:'"

makJ

~~~ ~~~

era !t' dn,W~~hktlll

:q;"

~O~~1l.

, p

oi*fsnl '
Sh9ql!1; osar

, tffyfug:,ISsues o!' :FC J:ehtl:XnQUS1rY
Pmt1 and fq# Eiili,
felJi ;an n91, blrd psDle,-;I
COPf ' t;, i':fiI

, '

:ces ' 0(' pub
4IJ'n, :wm

~~~~~

t)Qrl pj'
tlce, wWCh;Wiij'ePQlfshe 111th'e ' 'En:- ,

~~~~

t:,

, ' .-: 

:: iVI'"!f p;c'.o :N"ntE:p Ol'q J;Q ,

: " '

J:'c~i:'

;' :'

J1'

, '' "

Al.Jn~"'~tedJ~er.s~:)tl's areo h,ere1)Y,I1bti.. '
fied ''#i;a;t! :\th f' iI iJ\1irt(tQ, ,

~~~

iaFA. ant OOertol; :for 'IuIEdriak;
mg;;: i-t' ..cle :borlIrf#o

rt'; #;e. 2(f580, " datl1;' fgU':
mentSoD., ahY s1'e, ot' fMtHaw. dt,poI1CY;
wIlclF' ma':f " uPon:"'te
pr6poeai;" tte 1fOpn llt$/-:otf1erthh' Jrf9pp " ' ue~r(;f!act/'~i1f:tfe': aC~
cept;diilf' , torty-ttv Aa~, /~~f?~~;(:it'omencemE\t

' ,

of publ1c heert8".J1\ft
Iea. :1itil: dpt(ber ' 2 F1f

'; '

'Io: Rssute
PrbrnP1:coi,derat1on , :df8. ' colI1il'e ti'It
Sh()u1dAj I1#1 aiHt;, i?ehI1 di.s..
tr: ICe' 'CO &ttd"
niedl wh nlfealbie' ah(t- n&tI.1,ut(ie'l)

, SO

:!t i:;
gfO ctf

\C(t;
fSSiO

, -=

VIRGIN!A' M:, HARDiNG,

. , : '. 
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APPENDIX

(The follow1ng hms been repr1nted
Federal Reg1ster of FebrUary 20, 1976 -

EDERAL TRADE COr.O,IISSION

( 16 CFRPart 45 J
FUNERAL INDUSTY'PRCTICES

PtopOsedTradeJ dation

; ,

nAuast29; 1975. the COrJMion
ttsned In the FEDJ:RA REGISTER -(.

39901) an Int1aJ:' Notlce, of. s pro-
id trade reguatton, rule for- 'the

' ,

fu-
r indUsttY pursuap.t to:'the' Federal-

deCOmrn18lon.Act

, -

8S amendea' ,. 15
C. et .seq'i the, prov11on5' of:Part
lubpart B of theCommisslon sPro-
n'and Rules'ofPrtlcej:16CFR l.li
eq. i anilG563" of6ubchaptEr n. Chap,.
5, Title 5 of the u.s. Code (Adminis,.
;1Vf(Procedui:e) -"
QW, pursuant to, the' same authQrlty
I more 'sPecifcally to the authority of
12 of the Comn5ton s Procedures
t RWes , of Pr9tlce. the undersign

appOtnted.' Pr~ii:ingOm for this

here1)Y gives 'F1al" N'otlceof, nilerr~" lnco ratiJ:),g,
i1e rintents of theJhttl&l,

r described above,' tiludlJ' the-" pro-
ed nile cimtalned thereln, '

WaITTEN, COJ0
.11 hl.ter ted ()ers911 are l1e:l' bi riotl
t th&t they, may , colltJuetosu Ii1it
tten data, views or argent' on
le of fact, law, policy or dicretion
Ich may have some bering upon tho
Ipsedrute. Such commentS'should be
Imltteto Jack E. Ka, p'r ldlAAOf-
r, Feeral Trade CornlssfQtj, Wa8--

:ton. D.C. 20560 , no later tluiJl)4arcJ
19'76. To assur promptconslderatjon
nments should be identied, as 'F-
:al Rule Comment" and, submitted,
en feasible and not , bu ome, in

caples. COnunts preVI01Jly6ub
tte In responseto the ItttaJ Not1?e
VI)' ben placed In the public record
d need not he resubmltte
PULIC 1!ARINGS: DATES AND, Pt.CES

otlce Is also given that public hear-
(8 on the propoed rue wil be held at
,1ocUonsset forth below, commenc-
f on th date and times specUled at

FEDERAL TRADE COMMISSION
WASHINGTON. p, C, , 20580

each loc-atton:
1. PubllC, hearS wil comence 

Aprl20. 19'76, at 9 :30 a.m. inN"ew York,
ew York: '

Romc:p, 10243 Fieral !Ju1dlng, 26 Federjll

P11l, NewY NeWYOIk

'Fers 0Ddestrl, t; prent thir viewsotaln;New York should 80 lnonn the
Comml6lou' s represent8tivellsted beow
riot later than March ,30, 1976:

MI. Elen:twelbef ((2i 264 1938 J.Fedetal
Ttae connnl6io 26 Fede",IP aza;' New
York, New ork H007 
2. , Pulic hearlI1' wID, commence, on

May, 10 19'l6 at :30 a.m', in ChlcagQ,DUnois: 
John.' O. Kluczynkl Feeral, Bulldng,

347' A-'B , 230 South , Dearb(rn street, Chi.CRgO, IDmo1s 

- .

Persons d Ir,l t: Pfesllt their Views
orilnChcago' shoul ' 80 ,inorm , the

mrnl"..Jon 8rep tAt.v li&ted low
pp.t la lj t Apr J9'l6:
Mr. U.ii' KiaUs 1(312)' :;63"2183), I"detal

Tra Coti1on, 8ute ' lU7, 65
- MC)Iroe 'Sueet :Cblca, DUnols 6060

bllc" hea , wtcOtence onJtiel; 19'76; at g:30 'a.m. In' SeatUe,
WashJngtOn: ' 

3086 FedI-:a1 d1, 915 Seoond
Avenue, Sea tle. Wa.htnpm
Personsdeslrlng to present their views

orally In Seattle should so inorm the
Commislon s:repret&t1ve lIste beow
not' later thanMa.ll 19'78:

Rahe1 dq'o'df' rtu ((206) 442.4666), Fe4
er-J' Tralte ", dommion, 2840 Feeral
i!u.tlltfng, 9168en.d Avenue Seattle,
:WiIijhlngton 98114

, 4. Public" hearins wil,' commenCe on
June 9" 1976 9:30 a.m. In Los An-
geles , California:
Rom 13209, F1deral Buiding, 11000 Wll-

ah11e Boulevard , Lo Ane1es , CaU!ornIa-

Persons desiring to present their Views
orall In Los Aneles5houd so Worm
the Commission s rereentative lited
below not later than Ma 19, 1976:
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Ken4&1 H. MBVey ((218) 824-76761. Feal
Trcie Comm1n, 13209 Feral BuUcI-
lng, llO( Wilhire ' Boulevar, Lo An-
geles, QalUornl 900
5. Public hea w1 commence on

June 28, 19'76, at 9:30 a.m. in Atlanta
Georg:
Rom 810, ,730 Peachtree Street , NE., Atlanta,

Georgia

Persons desiring to present their views
orall in Atlanta , should 80 Inform the
Commision s representative lite below
no later than June 7, 19'76:

Mr. RuseU Rohde ((,"4) 28 B36), Fe-
eraJ Trade COmmIQn; Uom BO, '10
Pea.htree Sueet, NE., At\lta; Geogia
30306

6, Public hearings w1 commence on
July 19, 1976, at 9 30a.m. In Wasing-
ton , D.
FeeralTr e COinlon BuUcUng, Rom
332, 6th and Pennsylvania Avenue, NW..
Waahlngton, D.

PerSOna des1r to present thelt vtews
orall in Wasblnn, D.C. should &0 m-
tonn the COon s repretative
UBted below not later than JUDe 28, 1976:

Mr. WUllam , Oa(1en- ((202) ' 623-6781.
B1lU o! Conswir Pr n, Rom
"'9, FeeraJTrae Comn1isslon, Washing-
ton, D.C. 2M80

Additional heartg site may be desig-
nate at a later da.te by th Presidig
Offcer if it Is demonstrate, that such
additional hearln are needed In order
to permit oral presentations by inter-
este parties in other cIties,

C;"

INSTRUCTIONS FOR WITNESSES

AU prospective witneses are' advised
that' reasnable limitations upon the
lengt of tie 'ttte , to any person
may. be bnpe and that these tie
periods may vary from witnes to wlt
ries. depeding upon aU the clrcwn-
staces , includtng the nee of each wit-
nes, the complexity of the expte
tetlo , the number of pares rer.e-
sented by each witnes and the cumula-
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tive nature of expete testiony. Wit- All prospetive Witneses may and, persru with th same or similar in-neses wil be expete to stay with indee. are encouraged to direct their tere in the prong. Such groupsthe tie alotte for their remarks, and statements towards any question of tact, .wUl be requir 10 select a single rep.;
the Preidig Offcer may allocate addt- law, P0116Y or discretion relevant t. the resentatlve tor the pure of examina,.Uonal time for questionin. To the extent proposed rule; arid II' thiS, ' regard, the tlOD, ,1ncl:Jng cro..exa.in tion, andthat ' individual views are not' thereby usual rules of eVidence applicable to liti- jf unleto agee the ,Presiding Offrsuppresed, individual members of hiter- gate proceedigs will not apply. How- may..eleC a representative of each sucheste groups are encouraged to make ever" allprospEctive wi eses a(l'" group. , Any member of a groupwJ;lO istheir views known through group repre- viedc ihat .tbthe extent, th-eir,statefuentS unble to, agre upon grp' represert, ta..sentativ . Asa general rule, witnesses ma.y bea;-,

\1pOI, any ot _the; e,J:il1ate tion after a goolalth effort to' do soare expete to confe their remarks to issues ' set forth below .., ortQ' lJe:' later des- and' who seeks,to,pret substantial andtwenty minute or less unless an excep Ignate ' they may be subject to limite relevan issues whl.chwll, not be ade-tion, has.been made, and to develoP t.heir . cros-examition 88 to those Issues by quately prente by the ,group ,repretetiony at greater length though representltlves , of otter , intereste sen tnaYbeaIlowedto conductortheir Wrtten subm:lio:n. wltn sspa;rt1es. ;as"desigated by the Presldhig have " c:ond'uct a.' examlnation. in-is entitled to tetify at only one heaing Oflcer/:or to" in~tl()nbythe cl cUg:,:/cross ex:atph;!ltton,or rebuttalsite. .

;" ,'- 

Presidin Offcer on behalf of sucb., rep- submfssli:ms;'tO' whfCh:heis entitled onPersons wlshiJto deliver prepared resentatives, or to direct rebuttalsub- issues designatetor,considerat1on Instateents are required ,to fie such missteps. Al wItnesses wil be sUbject to accorda,cewithtnIsNotlce,stateents w1th the d,esignateCom- dtrectexamation by the Presiding Of-: 'mision' s representatIve lIted above no flcer and, subject to, control" to, DESIGN TEDIsSUESU!fpi! fi1.3(d)(l)
later than Match 30 1976 , for those wit- aminat10nbysuch .tteI: tedpartl as Practices. 1. Hav iuneralservice 1nneses appearing in New York; Iiot'later lie . Itay within , hi , d1!icretionperit. dli'tr, 'mem rs perfonned: embab:gthan, AprU 19. 1976, for those witqeses Oralpresent;tionswinotbeun!1eroath w1 out obin;prlor autloritlonappearing in Chicago ; no later than May uness the Presiding Offcer expressly so wh:en SUC4,Quthor1zationcould h e been. 1976

, ,

fOJ:those , wi es ap Jjg provides. obtained from an lndividQ.al responsibletnSeatti ; no later ,tay )976. DEsIGNATI:DIssU:S for;:h\, JJn?-er.tI.

~~~~~

fortlse:. ,Witl1es app:earing

, '

Lo when the, erobag waS , n() legallyAnes; no late tha. June 7.:19..76i Jor Se oi,th, o'w are the isries '\b: Ch reult:1', '

. -" 

i' 

- - , ' ' ; ,

thost) nn€:esappear g, Ul A,tlt&; the PresidiOffcer ha deteI:nledtb -;f1. ;:!c WY'iwd., Q la.t,rtJn J1Je: 21); 1(17-6;' fqr tJ1()e des1g uncief, 13:(d) ' :cfe C~D1" bers enllion of d a.oo h\Uan
i witneses 'appearih' Wa:nlng .PiP. mISsion s Procedures and RUleS' ot pnic- rem

:-'

Wltf'6'

\':"'

rlI" 'iiutlotiZti()If at al possble Witneses shoUld' !\1- tice;as,1pe!.to' consideI:f;!, in'

~~~

from:':an: JndiViduaI" mpI1lbl tQt:'; nishte.'cople. of, the1r statements/An 8Detwith;t'l. l-3,(dl' (5);M1d", ),'9f:fi td mgIUnerntarllni ent.,

? " , '

witnes not Intendi to, deliver,a" st&te'- FrocedUte.iiand ' It'w es' of, Prac J?- .3' funej;,al,s'eryC( 1nctustr'lIemept, fuI:' J:apared : In , dvance:ls, re- s antto , tattte, and" tle qonmi9If bersr(:U&e(i'requ :w,q1.ed,to, eWi4"; igna qff es()f P! tlc , tetimonY; :\VIt; pet numli 8,in tot4e; ()tl;,re:Pl" elJ tiye " (bY e 14,

~~~ ~~~

y eirtItle

~~,

i: UY'ni r,or )p.4!:vldU81 fes9:1wite setforthabove, fcir ,the fWK;()fYil'It- r epresentativeS or' .othet

, .

i#t-I:ted bl'e, fot makl fU1fl" a1i; eIgenista mentS at thelocat1o Wh. lle rtifi , conduct or haveco~~ c~ '4,C;(': :ve:: lseryc:e, Ird1Jts- to' PpeJ:)!' ,1L::: itteIi:: lietaUed S~Chcrds5-~ni t10n" Rs: tlep~C$idIng member --i'a'4/()r, e1,eIA1J:tQi.~' re 4wxcdD,dCornl1eh nsi e:-o !1I Oftcei' may deteeto heapprOr)J:ia er&.Aes;lrin d,n IJed : C"fthenatuof hisexecte, tetunQ11' !nw and reqUh' d. tor a full and tnut' tlonsA:.o:J;nu.' luurei caske l :

:'-' .

eludi, ut notli to, a st;teeIl,t cIO$ure::mithirCSPect, to a.11:lue:' 1g-:, (b):f vesuchieq

~~~

t!lmDf iIportt fact, obSer'atio , con rite 'In ' the' alternative; ,t1e Presidi on e;;, c tQme and tf';yelusion;' .or" opinon ,he ,anticipate 'pre Offcer may detemine thatfulland,true dId'uot' want and, t.()naJ , w1Usentlg, 

, ,

' 41c10&ur~:' Il: ny lsu , be couId' have. avoide,but for, the,, ,.dvanc suhrltta(jt:sta A1 '- a.Q,d &.JUe

: ,

th9U!h' butt;li;;bIIssiol1S requi
rne:

?, ... ' ::' ;." ' " , ' , , ' ' " ::"

exbits Js. requl IJPPI1e:' - or,:,t!e

:;p

l:esrit$t1Qn , at "&ddl .oIlaJ" '"ral :' ; HaV:e,:~uperal1! ceJ~gtl)p.,

, ,

terete paresof e te; Or: wrt 8.4ttet.Y,:: ; , i.;

;j:.,

bers . \P-roVte OOt.el"H)t:,

,:,

8Q:the):iIl , de r' " or The frlii\ c&') mayr ttanY' tlm.e "iotr' ffe$S" 8(' fO: iiyal1 ijWxaDtl()p;:bicIU I1k oIl"JU oW1;: lIotioIl" or ,Pur J.o,:a. cOn ):whI 'a.. .1e I,, ari
ttot; '!)"reutta sU IO ,

' ;, ' "

bOo writteri petiti n: by iDterest,' persns, cakets 1U!1: Wl1 :Cfcl be,'ltt. Wi:. he I1#i VaUlibl tf()r' 'W- Qdd, td' or" mOdy' aIi'. ise r4ISte,,"N0 cal for 'at1on:?mg by', tIe

' '

COmmlon" r pre tltJves s ch"

p~,

Ut1onsl c(\ dered ,unes. 6. Have funeraSece illdustr mem;.desl.ted,above;at the loction 'where g()4, is :s OWw~ suctfuue :W8f bers miSrepresrite'on' customerbllinthe wlties' lntendtttO. a.,

. " ,

not propoed'd:url the t1me spe ed st eJ: .., QAoW+t6' acuapy&d-, The 'Preiding , Omcer:re inJhedls
111 , the Intt1N t1Ce.

, ,

, , ya

~~~

;:or , oweaon ()fcuscretlou torequiethatany:oral' presenta . Irtete i:sOJ: :des;reto' avaI1 eqi, for ltehi such as thooe I1stdti.on be submItte 'm. ful ' WJJ g 11 themelves of ' the: pr6cooures ' described beow? advance of:presentatiop., ai:d tod m-l;e above .w:th :repettod i.nated, .J.s8Ues Cr&ma:to
riht-to present' ora,, , tetlopyto;' : 8:J.Y mUst;" ,by:, Ma.ch, fJ.-,1976i notU:ytleJ;re qemoter:,ch:llgesperson who,faJ to fteapproprla sta,te- s1d1:Ofce, tn'

, writin) 01. "tleIr; par oweJ::--ments.or comply wlt1l;eadvanqe.I1o i.- ticuIa. Interest:w:th remect ,toeacl1,isUe Obl

~~~

lce5cation requiements otthis,N9tIpe" des,KI

:,;

1nU !:ta :" L
JJective , \ytn wIo Ian to J;e

of , 1t10J:: :Wtth, respe ro 

~~~

=Otl:'

, ,. ,

enc

~~~

such issucs. IQ the:; event,;new y.u are Cbii'r;()fia1ith undeadded interete person, must promptly "

, " ,

must furhsuch:documentsorwr1twn n. t1y ePre41 Oftc r ,of the If par -t8:Y f1ler r\g 1IUsry mem..eVidence; properly , ldent1fed" /tbe ticU1 lIwrestW1tb ClP t tcreacbsuch -- al. pubUc heawltnes name and sequentia." numbe 1sue 1I the same : mann r:' H. eq\le tro ahd(or " #;llgua 1'1)lrenumtB to cu.(i, , " JacksoJl Exhbltcl) , by, the, ,.me examie inluding cros"cXam1ne, 'orro to rs or : nt11L cuer? 'date' set out, above::tol'the, fiin of/ ex- present ebutta" Wbm1lOn.;" mal be 8. Have fwi mdustr memPete' tetlOl1, depedhi on the :10- acompatiedbyaspec1fc Justification hers climed, suggeste , or encourgedcation at,whLc the Witnes Intends, to tlu retor. a beUefby customenl orpotet1 &:pper, unesfor' loodcaus shown they :Beo ; 'te :"heaJ:s ence., the toDlerstht emal: 

,. 

, se ed'i cademonstmtewh, t1couldrtothave 
Af- OftcerW1 identifY grouJ), (jf or UQed:. a b vault, l3e8ed orbe done at tht tie. n.. UJ..UIS
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wlSealed; wou1dprevent naturl decom-
poitton of decea human, rema
when BUch,was untru or m1.ead1g?

9. Have fUnral servce industry mem..
hers climed or suggeste to customers
or potent1al customers that part1culr
cakets or bural vaults were or would
remain airight or watertight when such
was not the cas?

10. Have funeral serve industrymem.;
berprev.eted "or dicouraged customers
from" purchasing les expe:rlve caskets
by not d!splaying SuCh cakets , defacin
or ,disparagin them. placin them1n
different roms orin Inceible loca
tionsor dlS1a1nthem in surundings
which are markedy, lnerlor to the ,way
other ,caskets are diplayed?

11. Have funeral ie lndustr,me-
hers disPlayed les exnsive' caskets iI
colors knwn to be un:attrt1veto 
customers for thepUloseand wltbthe
e1ec of disuadin customers ftompur-
chaldg such caets or , encourag
custoniers to purchas thehigher prlt:ed
cakets?

12. Have fWle:ri service industr
members used sa coniiSon, and
other employee comPetion Pfa to
encoure salesofh1ghet.PPced products
and serviC to', customers and to dls-
courgo or pelle, salesotlower-pr1ced
ones?

13. Have funera ServiceIndUstrmem.
he utlled othersaei I\dmerchar.
d1ing , policies , and pratices to prevent,
1Ipee or obstrct. thePurhas by cus-
tomers of, certftUera merchandie,
paricularly les expJive, merchandie
whichfs ava1lble?

14. HtLve funera servce industry mem-
bers sought to prevent ptice value com-parins by, custoers or potet1a eus-
toeNt by displayi merhandise in
wayswffch make such comparisn dif-
cult?

16; ' Have funeral servce industry
members diparaged orrierw sought
to dicourge or prevent ' a customer's

, con,dett1n()f orcoce, bout pr1?
, 16., Have

, ,

funetaserv inus
membfa.ed' to dilos or make ava..
able prior to selection ' by custoer by-
mea of, price lits, B1?r card an
teephone disclos inonntlon on the
price and avaUablUty o indh1duaite
of se1.ce ' and mercfud e commonly
selecte sUC asemba1n,.us of facU-
!tes for serces, cakets, and bural
vaults?

17. Have funeral service industr
members faUed to dicloSe or mlrepre-
senred to customers , anappl1cable cem-
etery , outer enclosure r,uiements orother materil 1nonntlon conce
the availabllty, Price, and', selection of
oute intermentreceptalei?

18;Have funeral" servce inustry
membrs faledto provide custoer with
a wrtte acounti of theproucta andserv used in the funet sere se-
lete and an itetion of their in..
d1v1ua prlce?

19. Have funer servce industrmeb tf'the pur of some gooan 8eces to th Ptha of other
goO andservcest

20. (a) Have funeral service indrntry
members faDed to provide to customers
or to inform custoers, in advance of the
avalab1lty of dicounts or adjustments
to th price of, funerals for items which
were not used or not desired by the
customers?

(b) Have funeral purchasers pai for
serviceS they did not need or want be-
caUs of an unWillgnes by a funeral
serve industr member to provide prIce
redUctions or adustments for' declined
iteII?

21. In what ways, If an, have funeral
service industry members or other 1ndi
vidua or entities restrained, haraed,
or interfered with the marketin (in-
cludig advertIng) and:.sales of funeral
merChdie amtservce and alternative"
methods of diposition, includi pre
need arrngements, cremation servces,
and contrats with memorial soceties?

22. , In what ways, 1f an, has prle ad
vertisif" by funera servMe ' industry
meIrbers been proh1bite, restricte or
obstrte?

23. Circumstances of the funeral
transaction. Do the funeral trimactlon
haved1tlnctlve characteritics, (e. , ef-
fects of beavement, inrequency of pu
chase by the buyer, tie preures and
the lie). which serve to plac the" con-
sumer in a diadvantaged bargain pO"
sitionreltLtlv: .to4hefunera. ditor and
leave .the consumer especially vuerable
to Unair 'and deceptlvepract!ce?

24. Consumer knowledge ' of relevant
c071sideratins. Have consumers pur..
chased funeral servces and products with
incomplete or Incurte pror knwl-
-edge of: legal reuirements and proibi-
tions; available alterntives repectig
diposition of the dea a-nd conumora-
tive serv; funera homes' offeri
and pric; and other materialinforma-
tion?
25. Level of price competition in fu-

neral industTJ. To what extet has com
petition opete in the funera serve
industr to avoid exces capacity, eli-
nate inefiencies and to produce prlce
at competitive levels?

26. To what extet have funeral serv
ice inustry membersadvert1ed the
prices of their proucts and servces in
prit or broadcast med and to what
extnt have funera homes utl non
prce adverising in such meda.?

27. state regulation of unfetr ami 

ceptlve fun.ral practices. Have State reg
ulations or enforcment actions ade-
quately reguated ftmeral pratices such
as" those described In Questions ' 1-
above?

28. Exceptio to item!zatfon require
ment for l'ow pred packaged funeal.
(a) Wil mandatory item1ztlon as re
quied by 1453.6 (e) and (f) of the pro-
POed rue force funeral servce industry
members to increase the prices of fun-
er, espeiall the least expensive fun-
eral?

(b) If it is determined that mandatory
itemization wi result in price Inreases,
should there be an exception to the Itemi-
zation requirement in order to prevent

7789

price increases for the least expensive
funem.ls? "

(c) To meet the objective of avoidig
increases in the prices of the least expen-
sive funerals and of preventing aiy ex-
ception from servin as a loophole which
defeats the remedal purpses ot the
itemization reQutreJient, what dollar cut-
off should be used for the exception in
'453. 5 (e) and (0 for "lower-priced"
pacKage funerals?

29. Special funerals. (a) Do funeral
service industry members offer special
funerals whose a.vaUabmty is restricted
to certain groups of consumers?

(b) 1f it is determined that special
funeral are offered, are there provisions
of the proposed rule whose application
to such funerals would be impractical orunwise? '

30. Pre-need sales. (a) Can funeral
consumers obtain lower prices and avoid
prOblems asciated wIth at-need sales
by making funeral anangements in ad-
vance of nee?

(b) Has the availabilty of before-need
arrngements been restricted in ways
which injur rather than protet con
surer interests, by state laws or regul-
tions, or by actions of funeral service in-
dustry members or trade asiations?

SUMAlY OF CLOSIG DAT"ES

1. NotifcaUon of interest; March 5
1976.
2. Al written comments; March 5,

1976. '
3. Witnesses ' prepared statements (or

comprehensive summaries) and exhibits
for:

(a) New York hearing-March 30,
1976;

(h'
(e'
(d'

1976;
(e) Atlantahearin-June 7, 1976;
(f) Wash1ng1on, D.C. hearing-June
1976.

SUMMARY OF HEARING DATES

1. New York, N. AprU 20, 1976.
2. Chicago, m. y: 10, 1976.
3. Seattle, Was une I, 1976.
4. Los Angeres'- Ca.--un 9, 1976.
5. Atlanta, Ga.--une 28 , 1976.
6. WashIn, D. --uly 19 , 1976.
Issued: February 17 , 1976.

JACK E. ILrN
Presiding Offcer.

(FR Doc,76-664 Filed 2-10-76;8:45 am)

Chicagohearing-AprIl19 1976;
Seattle hearing-May 11, 1976;
Los Angeles hearing-May 19

'0-
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