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F ﬂDERAL TRADE GOMM!SS!ON
wcrn Partm S -
Funeraa Industry Pracﬁces Trade

Begulatien Rule = - |

* AGENCY: Federal Trade Commlsmon. :
ACTION: Final amended n‘ade regulatmn
ale. ... ..

| STATEMENT OF BASISAND PUHPOSE B
. Litoduction ~ - - .. -

- SUMMARY: The Fedeml'i‘rade .

Comm1_ssion issues final amendments to.

“the Funeral Industry Practices Trade
"Regulation Rule (hereafter “the Rule”
“the original Rule”}, pursuant to the -
review mandated by §453:10 of the
_Rule. That provision required that the
‘Commission initiate a rulemaking -
amendment proceeding no later than

?

four years after the effective date of the

Rule to determine whether the rule.
should be amended or terminated. - .~
EFFECTIVE DATE: The amended Rule will
become éffective on July 19, 1994.
‘ADDRESSES: Requests for copies of the
amended Rule and the Statement of

- Basis and Purpose shotild be sent to

- Public Reference Branch, room 130;

Federal Trade Commission, 6th Street
‘and Pennsylvania Avenue, NW., . -
. Washington, DC 20580: - T

. FOR FURTHER INFOHMAT!ON CONTAGT‘

~ Matthew Daynard, Division of Service

" Induistry Practices. (202—326—-3291) or’
- Carol Jennings (202-326-3010) or Sally

" Forman Pitofsky (202-326-3318),.. °

Division of Marketing Practices, Bureau
of Consumer Protection, Federal Trade

Commxssxon. Washmgton,DCZOSBO. -

SUPPLEMENTARY INFORMATION: The
..amended Rule retains the Rule’s =
‘primiary itemization, price and other .

disclosure requirements, without majof; .

-~ substantive modification; expressly

prohibits non-declinable fees (such as*

so-called “casket handling fees” or -
“basic facilities fees”) charged in - - -
addition to the non-declinable fee for -
basic'services of funeral director and. -
staff; deletes the affirmative telephone
disclosure requirement; but retains the-

> obligation to-give price and other
information to consumers who request it.

over the telephone; and contains a senesj cited as the “Compliance Guidelines”),

.of changes to the original Rule in the
‘nature of fine-tuning and technical .
Tevisions designed to make the Rule
more effective and to fac:.htate e
comphance“ B S

" 1 Inthis ducnment. references made to mateml
contained in the récord, and referénces

" to particular, oft-cited documents in l;he.record,ere -
" written representations bacams effective on: )anuary

made in the footnotes usins the following
_abbreviations: - .. .
m;l‘r -—‘I'he tramcrxpt oi the pubhc heanngs (VoLI—

}D{—Exhibitepmented and ncoeptaddmothe

4 :ecm-datthehenrins& e

L .

. Rulemaking (“NPR'
- proceeding (53 FR 19864, May 31, 1988).

. Economics staff report anialyzing expenditure, -
. ‘selection and compliance data from the 1988

- the Gallup Organization, of 675 consumers who -

. submitted by the National Funera] Directors

A. Ovérview of the Omgma] Rule

. The Commission Pmmtﬂgated the
ongmal Rule on September 24, 1982,

- . making it fully effective.on April 30,

1984 2 The Comxmssmn s demsmnto

R—Materials submmed by the Commxssxon staﬂ"

© or interested parties, or placed on the record by the

Presiding Gfficer. Refersnces to documents in'this
written (“R") portion of thé rulemakiig record’

. show the categery in which the document was *

placad, the document rumber, and the internal
page number of the document on which the cited
reference appears. The reference nuitiber for the
rulemaking record itself Is 215~66. :
R-B-5~—The Commission’s official pubhcatxon af
the Rule and the SBP, referred to above, .
R-N-1-—Bureau of Consumer Protection, Federal
Trade Commission, Funeral Industry Practices, -
Meandatory Review (18 CFR Part 453); Final Staff
Repart to the Federai Trade Comumnission With
Proposed Ainended Trade Regulation Rule, June .

. 1890 (hereafter cited as the "Staﬁ Report” in teoct,

“SR" in notes}.
" R-O-1—The Presxdmg Ofﬁcer’s Iuly 1990. R.eport

’ v (“POR")s

R-A~1—The Commxsswn s Nonca of Proposed
"’} initiating the review

"R-B-2—Market Facts, Inc., Report on the Sizvey .’
of Recent Funeral Arrangers (1988) (the FTC- )

- sponsored study of 1,004 consumers who armngeii
* funerals between Dec. 1986 and Juné 1987, : -

hereafter citsd as-the "Rephcetxon Stndy m the
text, or “RS” in niotes).
R-B-3—Office of Impact Bva!uatzon. Bureeu of

* Consumer Protection, Federal Trade Commission,

Market Facts'~Washington, and Dr. J. Paul Pater,
University of Wisconsin, Baseline and Follow-up-
Studies for Evaluating the Effect of the Federal . -
Trade Commission’s.Funeral Home Industry, Trdde

- Regulation Rule: Final Report, July 1982’ (The FIC- .
“sponsored study and follow-up of 1,260 consumers

.who arranged funerals between Nov. 1980 and May

" ‘1981, hereafter cited as the’ “Baselme Study" in the

text, or “BLS" in notes).
* HX~123-February 1989, FI‘CBureeu of' :

Replication Smdy (hereafter cited as the “BE
Rapon").

HX—66-—-1988 study, sponsored byt the Amencan
Association of Retired Persons and oonducted by

arranged funerals betwesn April 1987 and Oct. 1988

_(hereafter cited as tlie “Gallup Study™).. |

'~ HX-108—Siatement of Rebecca Ayers;- National.
' Resedrch, Inc., presenting the results of a national-
. study of 500 funeral directors.

R-B-6-—1966 FTC Staff publication, assnstmg
funeral providers in Rule compliance (hereafter o

R-M-9-—Proposed Findings of Fact, Conclusxons
of Law, and Recommendéd Decision jointly :

-Association and the National Selected Morthane N
- R-M-<11—Proposed Findirigs of Fact, - =

- .Conclusions of Law, and Recommended Decision -
. subinitted by the Amenoen Association of Retired

" 2 The Rule had two effective dates. Those -
portions of the Rule that prohibit certain oral or -

1, 1984. 48 FR 45537 (Oct. 6, 1983). The rememder
of the Rule—the portions imposing affirmative. *
obligations on funeral providers:-became eﬁfe(;tive

. on April 30; 1984. Id. The effective‘dite of -
" § 453.3(b)(1)(ii) of the Rule was chenged fmm

: '_ promulgate the Rule was appealed and
.- declares it an unfair or deceptive:act or _
practice for funeral providers to: (1) fail
" .consumers; {2) require consumers to”

' _buy, and-(3)-embalm deteased human

- practice for funeral providers io
. embalming, caskets for cremation, and .

. consumer’s behalf:

‘ funeral providers: (1) stclose wntten ,
_ price information by means of a General -

" price for the funeral arrangernents -

"particular funeral (§453.2(b)(5));
. callers who in $_gune about funeral

- tele hone (§ 453.2b)(1)D);

- about legal and other. requirements that -
.. Jonuary1, 1984 to April 30, 1984 49FR 564 Uan.

. U.S. 820 (1984). The Court held that the Funeral -
. authority under-§§ 5 and .18 of the FTC Actand’ dld -

" combined list also must.be offered to pereenrwho

was subsequently affirmed. in Harry &
Bryant Co. v. FTC. 3 The Funéral Rule .

to furnish price information to funeral
purchase items they do not desire to

remains for a fee wittiout authorization.
The Rule further declares ita decepﬁVe

misrepresent: (1) the necesslty for

grave vaults or grave liners;(2) legaland -
cemetery. requ‘ements' (3} preservanon
and protection, capabxhtxes of funeral
goods and services; and (4) cash'-
advance charges for items arranged for
by the funeral providér on the T

To prevent those practxces and to _
- correct consumers’ misimpressions, the
‘Rule contains several remedial. -
requiréments: The Kiile requires: t.hat

Price List  (“GPL"), Casket Price List.-
(“CPL”). and an outer burial container- .
price list (“OBC-PL") to persons who -
inquire in person about funeral . -
arrangements or the prices of funeral- :
gocds and services (§§ 453 2(b3(2)~(4)),

(2) Give purchasers a written statement;
after they have selected funeral goods

and services, containing the-prices for
each of the'items selected, the total

selected, price estimnates or actual costs,
if known, for cash advance items, and :
any legal, cemetery or crematory - _
requirements that compel the purchase

of any-items or services for the '

(3) Affirmatively disclose to telephone

“terms, Rgggs or conditicns” that pnca .
information is available over the )

4) Disclose specific price information’. "
over the telephone to persons who call
and request it (§ 453.2(b](1)(u)), .-

(5) Make truthful representations

compel the purchase of parhcular items
or services. (§ 453.3}). ' . .

5, 1984). -
- 3 726 F.2d 993 (4thCir 1984).cen.demed 60

Rule did not, as alleged, exceed the Commission’s .-

not violate funeral difectors’ First Amendment‘
rightsiof commercial free speech, " -. ~

4 The Rule permits'providers to' mcnrpomte tha
information from the casket and outer burial -
container prica lists in the geneml prica list. This. -

inquire in person-about funeral artangements or the -
_prices of | funeral goeda and sérvices. | :
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u(ﬁ:)h Allawonlcm:hosasumm go;gs s::;;:t and . B. The Amended Rule ' e The' Comxmﬂm s:lxon f;l;s concludad ‘
purchase only sewices Commi ; awever, that clarifyiiig amendments 0
they desire (rather than offering goods am?;:ied Rul;s;::ksmmpmfsg:nﬁ the the price disclosure and, “unbundling” .
" and services only in- preéehermmed "_Rule’s potential benefits to consumers provisions of the Rule are necessary tq -
. packagevs) (5453.4b)); *byclarifying itsTequirementsand - . -clexify that it shall be an unfairar .
: (7) Seek express aj before - reducing actual or potential compliance ~deceptive practice to impose non-
' embalmmg the deoeasad foratfee. . burdens on the funeral industry. Such - - declinable fees in addition to the one for
(§453.5)); . action shonid increase provider. “basie services:of funeral dmactor and
-(8) Make tmthﬁ:l represmtaﬂons compliance-with, and consumer- - - -/ staff,” permifted under .- . .
about the preservative and ‘protectwe understanding of, the Rule’s disclosure  §453: 2(b)(4)(i‘ii)(C) Thesa amendmems
- value of funeral goodsand sermces "7 -and other obhganons. Based' on ﬂm - effectively elimiinate the imposition of
(§453.3(e) - record in this proceeding, the -© .- - @ so-called “casket handling fees” ag -
{(9) Disclose that ﬂxey zharge afee for Commission has concludbd ﬂm the low " . separate non-declinable fees chiarged tn

~  obtaining cash advaiice items, if that is '

" the case (§453,3(f));and . -
: -£10) Make unfinished wood boxes or
' altemauva contdiners available for -
_ “direct cremation, if the provider oﬁ'em
o dlrect cremation (§453.4(a)(2)). -
: TheCommmsioninitleBZ e
Statement of Basis and Purpose stated |
. that the essential purpose of the'Rule is
- to lower bairiers to price competition in
‘the funeral marketand facilitate :
* informed consumer choice.5The Rule -
_thus: seekstoensnre that consumers- -
“bave dccess to sufficient information. to
permit informed purchase decisions, "
. that consuiners are not required'to ™

- purchase items they do not want and are

- mot reqmred by law to purchase, and .
that misrepresentations are not nsed to
influence consumer purchase
decisions.s :
.~ Thestaff on ]uly 9, 1985 1ssued Fmal
Compliance Guidelinés to assist .
providers in their efforts to comply thh
the Rule.? Following an initial penod
where the Commission sought -
principaily:through. educational efforts
to encourage industry compliancs, the -
Commission to date his obtained t.h.u'ty
* six consent orders and one litigated
order in thirty-seven completed federal
* district court actions file against
individual providersregarding I vanous

o _ violatmns ofthe Rule.

-

" 347 FR42260 (Sept. 24 maz). R-B-5 (hmanaz
cited as “SBP”),
847 FR42260 (Sept. 24, 1982). )
7R-B-3 (50 FR'26062). - ’
8 U8, v. Tray Suggs Fannmll—loma No. C:\M?—-
1256-G{N.D. Tex., May 20, 1682); FTCy. Crane.
Rhoton Servicés Corporation, No, CA-3-87-1545-

T @ND. Téx.,June 13, 1988); US. v. Ware Crest,. -
Inc., No. CA4-88-437-K (NI Tex;; July; 11,.1988); .
U.S. v, Horton-Co. Moiticians; No: 88-1828 (D.D.C.. -
" 1992); U.S, v. JM: Posey 3
92-2221-17 (D.S.C, August 17; 1902 U.S. v. ]olm

July 21,1988); U.S. v. Simon Funeral Chapel, No.
- 88~374PA {D. Or., Avigust 3, 1988); U.S.'v, Manning

- 'Funml(.‘hapel,hc No. 88-3005 (D. Idaho,

August 26, 1988); U.S, v, Funeral Corporation
Texas, No, CA4-8920 K (N1 Tex., Jagivary 11,. -

 *. - 1860) FTCv. Miday Fungml Home, Inc;,; No.: H—a&—
: 2808 (S.D. Tex.. November 1, 1980% U.3w -

cha

, No. 60-0640M (D.NM.,

" Ing, No. ao-szn (B.D.Pa.. Jualy 23, 1939)-, us. v :

: Eddy’x)'unaulﬂan;.e.p'};co.ao—sssm.m .
-+ -September 14, 1989 v.DndlsyMHugfws ’
mmmnuzsmxszamxuam
MMONFMS&D{&C&.:M}'HS

'v Vai Holt Puneral Homes, No: NA9O-57-C (SD.

. Cal.,july 29, 1983},

- Jevels of Industry complianca ‘with, and -

-consumer awareness of, the Rule donét

not costs, are likely to increase.over. .

time as Rule compliance and.consumer -

awareness of their rights under the Rule

inicrease. The Commissicn has further

-conclided that the record in this :

gmceedmg ‘does not contain a sufficient
asis to overturn the Rule’s presum

tive
: valldny asa legally pmmnlgated mf ‘

 Tnd., May 11,1990} US. v JD. & M Investmeitt,
., No. 90-C-476~] {D. Utah; May 30, 1980} US._ .

v, Allen Puneral Home, Inc., No. [P-80-1430-C-
(S.D. Ind.; June 8, 1680); LLS.: v.ﬂtzhmry’sl’uneml

* Home; No, CY~N-080~-282-BRT. (D..Nev., june 25, |
Homes,

1950); U.S.v. Striffler Community Funerdl

+ No: 80~1809 (W.D: Pa., November 5,-1890);. U.S. v.
;. :Méaore Funeral Homes, Inc; No. 90-C~965-C (N.D.”

Ckla.; November 14, - 1990), U.S. v. Wetzel and.Son,

" Inc., No.91-2562 (E.D. Pa., April 24, 1991); U.S. v. .

Psake Metnorial Chapel, Inc., No: CV91-837-RE (D.

" . Or; July 5, 1981); FTCv. Perkins Paneral Honie,

e, No. 391—4:%—00558—}:\0 (D. Conn., September
25, 1891); U.S. v.-McGann & Son Funeral Home,
No. 91-C-6517-(N.D. L, October-30, 1891);-U.S. v.

-Goble’s Fortuna Mortuary, No, C-91-3883~-SC (N.D.

Cal., November 28, 1921); U.S. v; Wilhelm Funsral

Home, Inc., No. $-91~3152 (D. Md., November 8, -

1991); U.S. v..Restland Funeral Home, Inc., No. 3~
91CV-2578-G {N.D. Tex., filed Decaniber.3, 1991)
{in litigation}; U.S. v. Scala. Memiorial Home, Inc.,
“Ne. 91-5679 (D.N.J., Decembar 30,19913 US. v..

. Montrose Valley Funeral Home, Inc., No.sz-z-s-:s

(D. Colo., Apnl 8,1992); U.S. v. Douglaso-Marsh
Inc., No. 92-30604-F (D. Mm,,}anneryﬁ.wsz)‘ -
U.S . Higgins Funeral Homs, Inc., No. 92-101005
(D. Mass. February. 18, 1692); U.S. v. Elliston ‘
Funeral Home, No. 82-G-4294 (N.D. I, July 8, . .
and Sons, firc;, No. CA3: .

Harold Davis, No, 93-1046-GIV-OR1~22 (M.D. Fla.,
November. 13, 1092);.U.S. w. Vailey.of the Temples .

+ Mortuaries, Lid., No. 92-0073 (D. Haw., Decomber

1, 1892); 1.5;-w. Memorial Guardian: Plans, Inc:; No.
92-2867~-M!Bro (W.D. Tenn., Novembar 25, 1992);
U.S. v: Macias Mortuary Services; No. C83-0193

-(N.D. Gal., Janusry 26, 1993);. U.S; v, Meyer Feinera]

[Home, Inc., No. 1—Mv~lmolmmmmh
25,1993); U.S.w Mmdemnmmruﬁ’om,
Inc., No. €93-1039-EFL (N.D, Cal.,. nno 1, 1993}.
and U.S. v..Ronald:W. Brown d/b/a/. Comiskjs. -

- Roche Puneral Home, No, cea—mo—wao (N.D.

concluded that repeal of the afﬁrmatwe
telephone disclosure requirement .

A8 453 Z(b}(l)(xll is'warranted because its.

costs outweigh its actiial and potential

benefits. The record evidence indicates
- that the affirmative. telephone. disclosure
is an inaitful and unnecessary signal to° -
' consumers about the availability of

prics information. The Commission has .

-determinied that the Rule’s other price .

disclosure provismns are’ adequate and
that this provision is.unlikely {o pmvxdia
substantial additional benefits to .

. cConSwmers. Record evidenca mdxcaies o

that the Rule is. contnbuhng nowto
inicreased consumer “price-sensitivity”.
that results in some consumer shoppmg

-for lower-cost providers and services.
. Consumers-who call to-first arrange'a -
v. - “date and ﬁmeforaﬁmemlsamce, '

however, or who request the removal: of -
remains, likely ‘expect an empathetic.
response, and may be senously offended: -
by the uninvited offer to discuss prices.

. Some consumers in that cn'cumstanoe

are likely.to-interpret the affirmative ‘.
disclosura as-an indication of an .
unwarranted provider concern thh t.he

- Consumer’s ablhty to.afford : services.
- The provision’s likely inability to .
‘benefit consumers does not justify the

imposition of such undue awkwardness
and potential offense in whatis =~ -

- otherwise-an extremely delicate .,

business, secial and :
transaction: The. Cpmmission h;aa
mnclnded that thalintegnty of the

9Ta the extent thatthesebeaine!udeachuge{or

provider overhead thiatis not allocated 1o other,

_ ~ltems.oifered for-sale; the-amended Rule. does: not
* prohjbit their inclusion in the neri-deciinabla.--
" services feo permitted under §453.z£bi(4)lﬁm

. constirters who purchase caskets from ~ .
‘non-funeral home sources2The. .. .-

. permtaﬁ:llcostbeneﬁtanal sofits Commission has determined that these'

K nnpact,becausetheml mnot .feessemtoﬁ'ushtatethaRule ba&c PR
capture the full effects: the Rule'had , - - “unbundling” requirementby .. . = .
there beer: greater compHance; Déspite * penalizing consumers who decli

this finding, the Commissionhas .- - caskets sold by the funieral home-
determined from the record evidance . instead purchase them from third party
that the Rule is providing pro-- - sellers. The-e erice of third-party.

. competitive and informational beneﬁm - casket sellers, an ao uéntly, those -
. “to consumers that cutweigh its.costs to - foes, have develu e market since
provxders, atid that these benefits, but " thie Rule’s premu txon. e
The Commission further has
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‘Rule’s. price dxsclosure reqmrements
‘will be mamtamed by.retention of the |
requirement to provide price-and. other
readily-available information over the
uest. .~
e.Commission further has adopted
L& vanety of minor, “fine-tuning” - . -

amendments if light of the ewdence en

" industry compliance. Those .- -
amendments are designed to clarify- the
Rule’s Tequirements and reduce actual
or potentml compliance burdéns in -

_ order to.increase provzder compliance

. with, and consumer understanding of
. the Rule’s disclosures. Those .° .~ ' .
amendments, which do not alter
_providers’ basic obligations or’
consumetxif ’ rights under the Rule; ral

‘concern the timiiig of givin, the gene

price list and ‘other dlfdlostie :

' reqmrements thie casket and outer
* burial container price list dzsclosures, :
and the general “unbundling
-provision. -

Finally, the -'(.Zommissmn has adopted )

" several techn.ical Rule amiendments that

" are necessary to correct inconsistencies

or unnecessary language in‘certain Rule”
" provisions, or to’ complement other ~

C: Background of this, Pmceedxng
1. The Commxssion ] Fmdmgsm 1982

_ The Commission required-this unique
review to determiine, at an early date (1),

" - Whetherthe Rule is'operating as -

.expected in reducing bairiers to price .-
competition-and increasing informed
-consumer choice, or whether sone .
modification is necessary to:facilitate -
those benefits; and (2) whether there is
. aneed to continue the Rule after it has. -
had ‘an opportunity to workiin the .
marketplace; termination would be

" considered if increased compeution has :

largely corrected: the problems -
addressed by the Rule.11 - .
‘The.Commission determined;
~ however, that the Rule’s effects on the
funeral market may be evidenced more
. slowly than in other industries dueto
" factors it found unique to the funeral -

""_ transaction:12 Ohe.of those facters was

.that many consumers would not have.
_ exposure to the Rule-reqmred price hsts
..and other promslons .for many years

mthtle, xf any, systematxc or othemse reheble
svidence in' the record documents industry-wide .
deoeptwe or'unfair prdctices concerning Rule- .
related issies by cemietaries, cremataries thatdo not
" sell funeral goods; of other séllers.of funeral goods
or funergl services not presently subject to the Rule:

" theRule' to cover such entities, as reconimended by.
"' some rulegiaking participants. Ses R-N-1 (SR) at

" 109-121 for afuil dlscussron of the evxdence on thw
issus. ;
11R-B-5 (Statement ot‘ Basis and Purpose) at .

- 42261, 42299,

- 2 Id at 42299.

-barriers to entry. "

. because pnmhases of funerals are-

infrequent. Unlike other situations, - ., :

: consumers also areunusually ..

susceptible to influence from the fiineral

- director’s advice because of the unique

combination of emotional stress, lack of
experience and information, and tight
time constraints, The Commission
predmted as a result that thie initial -
stimulus for price competmon would

. likely come from existing.ornew:: -
‘providers that begin to advertise and
- otherwise compete.on the basis of pnce
- The-Comtnission concluded thatit - - =

could not say how quickly the Rule’s

- competitive impact would begin to be .

felt in light of traditional industry
constraints ¢n price- competitlon and

The Commission nonetheless :

-, predicted that the Rule could provide .

economic benefits for consumers in.
various ways.!3 Should greater price -
competition emerge, for example; the
Rule cotild reduce or hold stable actual
prices and overall consumer

- expenditures for funerals, This. v‘vould' "

miost likely result from increased -

. consurner pnce-senmhvxty, which might

lead some consumers to shift from

- " higher to lower-priced providers, .
» Expendmxres could also-be reduced as;

consumers decline items previously - -
required in packaged funerals, and as
unfair or deceptive acts:or practices that

“induced consumer purchases declme

Finally, the Cotnmission determined :
that mandatory price itemization was.

* ‘warranted even if some consumers. -
. knowmgly chose to. buy more goods and

services than- they ‘would have under:*
package—only pricing, The purpose of -

" the Rule is to enhance consumer chexce

The Cominission finally determined

. that, while competition induced by the
. Rule could reduce price levels, .

mandatory itemization presented

opportumtles for - providers to

voluntarily raise prices.!4: Providers
could choose to raise itemized prices.or
the-price for the lowest—pnced funeral, .

- for example, in order to increase proﬁts .

or account:for increased consumer . -
declinations of certain-items. The. :
Commssxon reasoned; however, that
itemization doés net require those’ -

- results because it does not preclude -

traditional industry pricing methods, '
such as package pricing and. "graduated.
recovery’’ of praportionately mere .

Therefore, the Commission has declined to expand_- --overhéad from higher-priced funemls -
- 'The Commission; further concluded that
providers may not be able to raise prices

sxmply to recoup lost revenue or T

s rd_.»at.42297_._,, ', o
14]d,-at 42296~422986.

_ increase proﬁts as pnoe competmon

_ Pro osed Rulemaking (heréafter,
" of the Funeral Rule:1s The:ANPR .

ANPR contained 44 questions "7

- paperwork burden impesed by the Rule.”
The majority of the commenters.16 -
- recommended retention of the Rule.

_‘the comments, the Commission on May
31,1988 published a Natice of Proposed-

schedule for thrée public hearings-to be .
‘held in Washington, Chicago, and Sin-
*Francisco, and requested comment on'a
- numbeér of questions set ot in the

" including two funeral directors, five -

* society groups, one federal oﬁimal and _

' testimony was recelved from slxteen L

". ‘16Qver 350 persons responded to the request for -

" the Presiding Officer designated four groups for that .
" purpose: (1) The Conswmer Intérest Group, . - :

- and Memerial Societies; (2) the Funeral Director

“the Cremation Association of North America and -

T (4) the Special Cemetery.Group; including the:.
Amerioan Cemetery Association: The Presidmg

increases under the Rule: -
2. The Mandatory Review Proceedmg

The Commission on.Décember. 9, 1987 .
published an Advance Natice of.

ANPR?) describing the planned: remevr ', '

potified the public that the. Connmsslon
intended to conduct the rulemaking, ..

and solicited public comments on’ many L
" of the key Rule-related issues, The ° -

conicerning consumer and funeral - ..
provider experlences. the.scope of: the '
Rule, complxance, variousRule . : - =
provisions, regulatory flexibility-and the

Funperal director trade groups
recominended repeal or, in the Do
alternative, substantial modification and C
. expansion of the Rule to- cover other -
sellers, such ascemeteries. : :
Following a Yeview: and assessment of-

Rulemaking (hereafter “NPR”) mztxanng
this review: proceeding:#” The.. ’
Commission in the NPR estabhshed a-

notice: In all, 189 individuals.and
groups subnntted written comments, -

eemetery/crematory/third—perty casket
seller groups or individuals, six funeral L
director trade associations, 147 .~ -
consumers, 27 consumer/memonal

one state group. -
During the pubhc heanngs,w

~———-='
.1552 FR 467086. .

public comment, including 131 consuiners; 134 ..
funeral directors, 46 memorial societies, and-
approximately 20 trade assocxations and related
industries. ) .
17R-A-1 (53 FR 19864). .
18Based on requests from:interested. partxes who -
wished to question witnesses at the public hearings,. -.

including the American Associationmof Retired *
Persons and the Continental Association of Funetal

Group, including the National Funeral Directors
Assaciation’and the National Selected’ Momc:ans )
{that group also inchided Williain Pierson, the "
‘owner of the Hursen Funeral Home, the nlinols :
Funeral Directors Association, and the Conferenca -
of Funeral Semerxemimng Boards; (3) the. .
Crematory and Prearrangement Group;, includmg

the Pre-Anangement Association of America; and'
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: funeral directors, ﬁve mqnument -
builders, one vaulf seller, sixteen
cemeterians/cremationists, one.

.individual whe provides business and

‘consulting serviees to industry -

. members, seven:state’ ofﬁmals, twenty
. consumer advocates, nine consumersl

- . ‘clergy/counselors, and eight

* . economists/survey.expeitsor .
consultants (one economlst testxﬁed
twice), - © .

. InApril 1989 Rebuttal Submxssums

were filed by the staff, the Cremation. .

Association of North America . -

{“CANA"), the Monument Builders of

Noith América ("MBN "), the National '

Funeral Directdrs Association (“NFDA”)

_ and National Selected Morticians -

: (“NSM”) fjoint rebuttal), the American’
Cemetery Association (“ACA™};. the .
American Asscciation of Retired .. -

-Persons ("AARP") .and the Pre- -

. Arrangement’ Association of Amenca ,
(“PAA”). In response to a request from': .
the Presiding Officer, those groups ather
- ‘than the staff also filed Proposed

. - Findings of Fact, Conclusions:of Law

and Reccmmended Dems;on in May

‘1989, -

In addmon to all of the tesnmomal K

. and written information just described,
the record contaitis three national -
surveys of actual funeral arrangers,

. conducted in 1981,1987 and 1988. The
1081 Base]ine Study (or “BLS")19 was .

-conceived as a benchmiark for later.
comparison with the 1987 Replication
Study (or “RS”).20 Conducted for the

- Commission; these studies examined:

(1) Consumer purchasmg behavior and
expenditures for funerals; (2) consumer

knowledge of the funeral market; and (3] published invitation,2s forty-nine grovps

'mdustIy practices and prices. By ..

' comparing the resilts of the two studies,
inferences could be drawn aboutthe -
Funieral Rule’s impact en the funeral

- market. The Bureau of Economics;
Report of Febriary 1988 2! contains that -
comparative analysis. The Gallup -
Organization conducted the third, and ..
most recent; study of funeral arrangers’

© for the AARP.22 Viewed toggther, those.

* thres empirical surveys represent the
most reliable and comprehensive -
systemauc ‘data available on consumer
experiences under the Rule in shoppmg
for and choosing funeral goods and -

: services, and of mdustry Rule .
comphance.

Officer establxshed tﬁe Iast group fnr tha l:mued

* purpose of conducting examination'on whether the-
gu}: should be axpanded to mclude cemeteries. See
~A-37," ‘ .

- |9R-B-3.supt&!1.1. o L
©R-B-2, supra . 1.7 . . U
a1 HX-122, - o ’ )

' 22The Gallp. Study; HX—GG, supran. 1.
BWith respect to the BLS, However, the 1982

rulemalung staff concluded fmni xts revxew of, a,-. .

- Im addmon to these empmcal studles,
. statistical data and testimony presented.

- by Mr. Wendell Hahn of the Federated *

" Funeral Directors of America (hereafter
“FFDA™), an mdependent firm. that
provides financial and business' .

" .consulting services fo some 1 500

- independent funeral hornes in 30 states.
. representing about 10% of all funerals

per year, afforded evidence on changes :
" the fee for “‘services of funeral director.

-in funeral home costs of operation.and

- prices under the Rule, A 1988 national

- survey of 500 funeral directors -

_ - presented by the AARP. provided. snmlar

evidence.24 A 1987 survey of state laws -
. regulating the funeral transaction i also
_part of the récord, as.is the 1984 survey

of NFDA members regarding changes in~

provider practices under. the Rule, The
_ record further contains two national
opinion surveys concerning consumers’
"views: about, and knowledge of, various
Rule reqmrements ‘and five other
surveys of cemeterians, cremationists, .
monunient builders and memorial- '

societies conducted bymterested gl‘OIIPS'

on ﬁemﬁc, Rule-related issues. .
rulemaking staff and Presiding
Officer pnbhshed theirrespective -
Reports in June and July 1990,
summarizing the record evidence and
‘reécommending, with miner differences,
_ retention of the Rule, repeal of the:
affirmative telephone disclosure, -
pmlnbmon of separate. non-declinable.
fees, in-addition to the non-declinable
. fee for basic services of funeral director -
 and staff, such as so-called “'casket
" bandling fees,” and the adoption.of
several “fine-tuning” amendments.2s In -
response to the Presiding Officer’s

and individuals submitted comments on
those- reports by November t, 1990.

!elepimne ‘validation study that the BLS data were
sub;ecl to qualification and differing intérpretation
in four specific areas where the data appesred to -
conflict with evidence already on-the ongmal n
_ recard—consumers’ receipt of telapkona price”
information, written iternized price information and -
nelmzed statements, and requests for perrnission to
embalm. See R~-B-70 (Memorandum from Funeral
Rula Staff to Commission, “Impact Evaluation =~
_Survey, Funeral TRR,” July 15, 1982). The -. . -
‘Commission in.its comparative analysis of the .
Baseline and Repllcauon study data ddes nat :eiy

" on the Baseline data in those four areas. _ .

24 Ayers, HX-108, supran. 1. - '
_ #See R-N-1 (SR) and R-0-1 (POR).
.. 255 FR 30925 (July 30, 1990)

" 27The commenters included 22 consumer T .
- of Economics, to the Commission, August 26, 1931 .

. 4t 3. The Commission has nit adopted éither .

- recommendation, but has s¢heduled the Funeral -
* ‘Rule for a mandatory:“noti¢e and comiment’” mxsw ’
- in 1999, in accordance with its fen-year review .
. schedule ‘adoptéd for all Cominission rules: and

" arganizations {19 local funeral arid memorial
societies, the CAFMS—two comrents, the Nahonal
: Consumers League, and the AARP); three .
individual consumers;:12 funeral mdustry trade :
associations, including five state funeral director -
associations (California, Ilhnoxs. chhlgan North

" Carolina and South Carolina); the Funeral Director ..
- Services Association of Chicago, the ACA; _ths

- CANA, the PAA, the MBNA, the Casket -
" Manufacturers Association, and the NFDA and,
" NSM) (joint comment); five individual funeral. -

- directors; two caskqt manufactums o dxstnl?utors. .

" Gn Jime 20, 1997 the’ ‘Bureat of

_Consumer Protection’forwarded its fmal )
- recommendations to the Commission on

this review proceedmg ‘The mlemalgn .
staff continued the majoi” . :

" recommendations contained in its 1990 g

Report, and, together with'tlie Bureau of
Econemics staff, jointly recominended a. -

.. separate amendment concerning the..

disclosures that are ne ‘whenever -

and staff” is incorporated in the price'of -

" caskets offered for sale.2® The Bureau of.
-Economics concurred with all ofthe ¢

mlemakmg staff’s recommendanons -
concerning substanUVe Ru]e, G
provisions.?® . - )

©On November 21 1991, .- -
representahves of the NFDA NSM, .
AARP,CANA, ACA, MBNA and.PAA
mads oral presentauons tothe - ..

- Commission concerning this review
. proceeding. On January.28, 1993; after -

reviewing the rulemaking record:asa.-
whole, the Commission voted: . o
unanimously to-retain: andamend the S
Rule, incorporating-all'of the .. :

" substantive- changes recommended by

the rulemaking staﬁ' and the- ereau of

’ Econormcs. }
" IL. Basis for !heAmended lee 2
. A. The Lega] Standard forAmendmg 1 '

the Rule .

Section: 18(d)(2)(B) of the' FTC Act :
states that “[a] substantive: amendmenﬁ
to, orrepeal of, a rule promulgated - -

- under subsection (a}{1)(B) shall be. .
-prescribied, and subject to judicial "

review, in the same inahner as a mle
prescribed uxider such subsection,’” 20
Thus, the standard of judicial review for
amendment to, or répeal of, a section 18
rule is zdenucal to that f'or any mle U

one cemetery/thxrd-pany casket selle:. one -

- economist, and two funeral industry ﬁnanczai o

consultantwludmg the FFDA. o
28 BE also recommended a clanfymg change to'the
definition of “services-of furieral director and staff,” . -

in which the rulemahhg staff corcurred. )
29The Office of the Director, Buréau-of! Consimer o

Protection, favored a limited review by the Burean -
of the amended Rule to measurd its impact,.in =~

. particular the prohibition-of “casket handling fees "

Ses Memorandumn from Gerald Caplan, Deputy -
Director, Bureau of Consumer Protection; to the -
Commission, Jjune 20, 1391.at 5. The Bureat of
Economics reconimended the inclusion of a futurs
and final mandatory‘review of the Rule underthe " .
rulemaking procedures of séction 18 of the FTC Act.
See Memorandum from Petar Vander-Nat, Bureau -~

gmdas.c See 58 FR.11554 (Feb, 25, 1992):
* 30The Commission’s rilemaking standards

- . applicable to promulganon and amendments 6fa -

* Section 18 rule require & prepondérance. of rehable

- evidence; See Statement of Basis and- Purposa.
‘Credit Practices TRR. 49 FR7740 (March 1, 1964). .



. . Tulemaking as well as the record- . * ~ -
. hew evidence that current practices.are unfair or

Tor

"..detemﬁnqzwhé!héttha:’Rxﬂa,&apémﬁigwi';-' o

*  modification is neei

. 1596 - ' Federal Reglsiexr } Yol 59 No. 7 }- Tuesday; Jammary 11, 1994 # Rules and: Regulations.

prescribed pursuant to secfion 18- Fpan
- judicial réviaw, & section: 18 rule may be
_set asiderif it ix “arbitrary, caprictons™ .
- oretherwisenat in accordance with: law
upon any of the graunds; set foxtkr in the
o 5 U.S.C.786(2)(A)-(D};. o if the factual:,
- detﬁmupom.whic&&xemléisa‘
" based ave not supparted by “substantial -
-evidence” in the;rulemaking recordasa”
wholezr - - . -+ ..o . .-
. IBMPMPQSQ@ n un 29 ﬁmera]a .

-directar groups assert that the chirient. -
rulemaking is subject torthersamer. - . -
standards-and praceduresias a de'nove -
rulemaking. Therefore, they appearte:. :
contend that the Commissiom mst.

- * support any decision, including the .

- retention of the- Funeral Rule, on a new " -
administrative record compiled afresh.32
 This viewis incorrect: A'decision to
retain any pertion of the curent Ruls, *
may bie based. upen évidence gathered
during the eriginal mlemaking and the
Commission’s subseqiient enforcement - .
" experisnes, as well as evidénce adduced
during the current:rulemaking, Indeed; ' ©
. tothe extent that nothing supplemients

" evidence frome thie initial rillemaking,
. there is a presumption that the existing
- - rule should beretainad.33 - S
~ - As-discussed elsewhere in this. .
* Statermment of Basis and Purpose, the -

- Conimission has evaluated the relative
. ‘costs and benefits of the Rule, industry -
- conipliance, the Rule’s effécton.. . .
competition and consiiner awareness,. -
and a.numberof other:facters,to: . . .
determine:whether to retain, amend, ar -
repeal the Rule. In:making that - °
* determination, the Commissionhas -
taken. inte. account, among ather things, :
the commments recejved inthis =~ ..° -

115 U.S.C. 57a(8)(3);, Cansumers Union of the. . .
United States; Inc. v. FTC, 801 F.2d'417, 422 D€,
, Cir198g).. . o L T oo
. 32R-M-9 (NFDA/NSN] at 213-214: The'NFDIA!
NSM further suggest that any change-in: the Rule’s
‘requirements {other than yepeal) must'he based.on

deceptive, in accordanca with.the. Cammissien’s.
_regulatory authority. Id. at 220-321. The:amended.
.. Rule, however; except as noted, covers.ne-othey ..

" Dew acts, practices, or'sellers of funeral gpads ox
servicas. Moreover, the:Camimission: concludes.that. -
the NFRA/NSM pesition: is, inaccurate:. The: _
Commissian-when it promilgated the Ruls. .~

. deteimined that the covered. practices; were-unfair -

 deceptive, as the:Rule statés. The-Rule; howaves,,
also contains miany “preventive reqiirements?
designed te rémady-those-practices: Those' © -
preventivi:requirements may be: madifiedwithout.

. 'an entirely new record; as'diseussed mthe

- accompanying text; As:the Cammission. stated in: o
mandating this-rééiew; oneiof its: purposes was to

- expected in reducing harriers.to price competition, .

and increasing, consumer choice; or- whether same-

ary to:facilitate thosé benefits:

.. R-B-6.(3BP}at42299; 7. T .. o

- 33SeeMotor Vehicle Mfis: Asnv. StateFamy -
Mut. Anto. Ins: €n, 463 U.S:29; 421983 .

_-the Rule while supplementingor -
" amending ctliers, as deseribed: iny this:
- Statement of Basis and | DSe,, .

1. Repeahs. Retention: Participants”
- retentiom, or its expansion to cover other

. Rule.3# Two participants suggesfed” .
the :

Commission declined toi'maké various

" the Funeral Directors Service- Association of -
;- funeral director (R-G—1); the:Conferencs.of Funeral

- Service Examining Boards (R—-1): the Natiorial -
.. Coricrete Buzial' Vault Association’ (R-E=ZJ; Mf: -

* significantly as a result; even though the Rule has .

- funeral director;. Tx. VoL I, 554; and: tha: IHinois:
Funerak Directors: Association: (R-G~2).. - .

""" at 224) (repeal unless major amendments are

- distribution, and prior permission.to embalm; -

" surveyasked its fineral director readirs “How - -
) woul&yonrmﬁménditﬂaﬁhamdémlﬂwﬂhxtheﬁ
dmimg,tlimﬁbvﬁﬁqomi’;gg;ﬂbviﬁ?”?ﬂ%- )

Commigsion’s. -

'y i.n ﬁ . mﬂe . I.- -g .

'Rule. The Commission beliéves. that its

‘decision to retaineextain provisiens of

con@m;ﬁwﬂb.t_hee-l'ega]_%m s
diseussed ealier governing Section 18

5. Ovral Gt Bnfts o e s -
Views. . . L )
The vast majority of rulemaking
Pparticipants supported the Rule’s’
sellers. Of the 189 NPR commenters and

.83 public hearing witnesses, only-eight -

unequivocally-advocated repeal of the.’
repeal as an altarnative;, if

substantive amendments; two advocated
repeal because, in: their view, existing
state laws-were deemed adequate to -
protect consumers.?s . - o

The NFDA, the largest association of " .

funeral industry firms, was the-major n
. Pr‘.’l?‘m.entnf.repggl‘;ait.asserﬁng that -

34Those eight were: The NFDA (K—G—B.R—M-QL &

Chicaga; (R-G-8)(tepeal ar sunset): Mr. Ninker; -

Hahn, FFDA, Tr. Vol II, 674675, 628 (because'he-.
believes the maiketplace:-willi not: chang

mads providers moze aware: of their cost,.
components and those-faw consumeérs who are
interested: more-awara of funeral prices): Mr.. ¥urs, .

35 Those four include: The NSM (R-G—3; R-M-9 .

adopted as praposed and'a “sunset’” date is. ~ : -
mandated);. the N¥S Fiineral Directors Association.

" (R-G-4) (Rula i redundant to New York law]; Mr.
. Hocker, President, NFDA, Tr. Vol ]IT, 1399,1400, * ! s
- -provisions. Because the-Rule’s full " : -

1444-1445 (NFDA advocates repeal, but his

. personal objections are-limited to three areas—" "

affirmative. telephone disclosure, GPL timing and.

otherwise, the Rule hias educated consumers.about
the funeral process and’ many providers say they ara-
not overly burdened by the Ruls); and Mr. Farraw,
Exec. Dir, Texas Funeral Service Cammission, Tr. -
Vol. Ill, 550--55T, 573 (Rule is unnecessary in light -

. of Texas funeral law, which is patterned after the

Rule and benefits consumers}. - e
3a0ne issue raised during the procesdings was

* . whether imdiﬁdu&tmemﬁeiwqilﬁes-mﬁ'or-othey .
 trade groups:agree that the: Rule warrants repeal.
- Several suryeys.and other ovidence intioduced: frito .
. the'record indicated thet many faneral directors -
| may.not whallyagoes with the NFDA: view, Ses;
X }!}C—:&zwmﬁmﬁmemdmeemrmsgazinq,

Funeral Rule: :
responded that the'Rule should Beaccepted ass. .
or partially modified, 12% suggested substantial
modification;, and: 20%.repedl; B8% of firms: .

" service still place‘a higher importan

. arrangements, comparison.shop no

" been remaved; (3] repeal

" NFDA

provide its premised benefits. of - - .-
increased competition and: altered )

: 'p'gttems of emns&ime}fb_qhav.fgg R
. Accarding tothe NFDA, the évidence-
- shows that éonsumers in' seleeting - -

funeral providers and types of funeral . -
ce
on social, meral and practieal factérs . -
(such as provider
of service} thair they do on
NFDA coicluded that the evidence

- logically demonstrates thiat conswmers
underthuRufespendi‘x‘mIewfomﬁmapal .

more, and’purchase na fewer items and -

* no different types of service than they . ..
did before the Rule, The NFDA asseited -

that the Rule has imposed various. .
monetary costs on providers that have -

- been passed on to codsumers. in the _.
.. form ofhigher prices, as well-as non- - -

monetary costs that interfere with . =~

" providers” ability ta give caring, quality -
“ service: The NFDA thus concluded that
-the-Rule shauld be repealed in its’ - _

- entirety because its Costs outweigh its -
_benefitg3s . . - -7
-In contrast to.the NFDA’s view, the . .-

AARP provided the mast.vigorous,

AARP advacated that a decision to "

. repeal the Rule.must be founded.on ... .
substantial evidence demonstrating that: .

-. (1) The acts and. practices addressed by.

‘the Rule are no longer prevalent; (2] the

harm:resulting from those

practices has

" repeal is warranted because the:Rule has. -
- imposed significant costs.but failed to. ~ .~

prica3” The = -

- supportfonmtenﬁon'ufthsvmﬂa,ae"l‘hg e

would not - - .

peérmit the return of that harm;and (4). * | . =

. the benefits of repeal exceed the caosts of-
~ continuing the Rule- According to the - -

AARP, thase questions caniot be ;
answered, and the Rule’s full impact. -

cannat be assessed, because the recard - - ..
. evidence reveals unacceptably lew - .

levels of indugtry compliance: and.

consumer awareness of the Rule’s. '

impact cannot he gauged, the AARP ~

théy are notoverly burdened by the Rula); Hunter,
President, NSM, Tr. VaL. I, 296-791 (majority, of -

.NSM members do not. advocate repeal; Sarts of it

- Have been very helpful); Ayers, HX~108 at 3 (68% .
of 500 funeral directors'surveyed agreed-that the - -

" Rule’s required

information: was beneficial to. - . .-
consumers). - : o
a7 However, the

216-220, 224, e N -
39 The othier major participaitsinthe ruleniaking

proceeding and consumer.groups that-addessed the . -

issue all supported retention as:well These'groups

included the-PAA, CANA, €CAFMS, and' Consumers..
SOsion.

members); See argo: Ho'cléer, Prasident, - .
" NFDA, T Vol. I, 1400 (many funeral' directors say -

_ NFDA suggested that price plays- _
2 greater role: in consumers’ selections:of individusl .

) ‘items.involvadmthe-ﬁmeml;;guchumhmmd. S~

~ onter butial containars. R-M-Gat20: - : . . -

* : 38Ses, e.g.,, R-G-6 (Comment owthe NPR)at 5~ -

.+ 7,35, 114-121 and R-M-§ (Propased Findings) at
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~ concluded, repeal is unwarranted. The .
AARP further asserted that the evidence
. indicates that the Rule has.not increased

- funeral providers’ costs, funeral prices, .

or consumer expenditures, but has
begun to provide a variety of consumer.
- benefits. The AARP thus furthér
concluded that, although the -
. Commission need not meet a specific

- evidentiary burden to retain the Rule;
- such evidence exists to'support the -
" conclusion that the Rule’s beneﬁts

k. exceed xts costsw

2. Césts and Benefits Compared o
The Commxssmn has.concluded, :

" based on its review of the mlemakmg

record viewed as a whole, that the Rule
warrants retention because its actual
and potential benefits to consumers -

cutweigh its costs to provxders, and that |
those benefits are Iikely to increase over -

‘time as the Rule continues to operate.-
" The Comumnission finds that at the time-

“of this review:
{1) The Rulé has not been effecnve in

the funeral market for a sufficient peried
_ to permit a full assessment uf its
beneﬁts, .

sénsitive for the selectmn of funeral
providers, types of service, and .
"..individual geods and services,
-particularly caskets, wheri price and
options information is readﬂy avmlable

dunng the selection process;” | -

*(3) Despite a documented, low: overall

- compliance level, pro-competitive and :
informational benefits attributable in -

in the market.and are hkely to increase
over time;

{4) The Ruié overall i xmposes mmxmak

compliance burdens on providers that

do not significantly raise their busmess

costs or prices, or reduce consumers’

- satisfaction with the funeral servxces
they receive; and

{5) Most states have not adupted laws

- similar to the Rule in scope and -
coverage, and such action is not hkely
in the near future.” - . o
_ a. Levels of comp]mnce/pnce ’
competmon/‘cansumer Awareness. The
evidence in the record indicates, at the-

" time of this review, a Jow level of

industry compliance with the Rule.

Systematic, empirical data fromtwo

. independent surveys—the Commission-

sponsored, 1987 Replication Study arid

the 1988 Gallup Study cenducted for -
the AARP—show that 36% of funeral
providers simultaneously comphed

. with the Rule’s two key requuements to
give consumers a géneral price list -

(“GPL") and an ltemxzed firial statemeni B
- © . 113-114; R-M-8 (NFDA/NSM Proposed Findings)
« 8t 89, 31, 17-19,199-200, 202-204; Krause, Tr.. .

Yol 11, 12—13 (ma;unty of W:sconsm pm\nders do . .

10R-}—6 ECammant) at m, 12-14 and R—-M-i 1
-éPropased Fxndmgs] at.85-95,144-145. =~

:level dropped to 31% when . -
.. mistepresentdtion provisions about the
- mecessity for embalming and caskets for.

- Commission. The few funeral hdine o

of goods and services selected.=» Usmg
the more comprehensive Replication
-Study results, that everall compliance”

crémation are added to the ana]yszs,ﬂ B

- and-to 8% when the GPL timing

requirement is viewed strictly and

_ - several other Rule provisions are
. considered.+3 Most rulemaking -
- participants opined, when' &sked that a’
-, 30% level of comphance ‘would be" '
. insufficient to assess adequate]y then -

Rule’s benefits.4a- . -
In addition to the. relaa\rely low lvel

" of overall industry Rule compliance, the

ralemaking recerd demonstrates that
funeral providers have not provided the

.- initial. stmxulus for “increased .

caimpetition” on the basis of price’ .
considered necessary by the o

‘entrants that aggresswely compete'on

. . price, documented in the récord, appear
. to be former,; more traditional funeral -
.directors who reentered the market as -

“discount” providers, and who are .
considered to be “mavericks" by the

. funeral industry as a whole. More' -

traditional funeral homes, by n:zudustrjv

- representatives’ own admission, .
* generally donot price advertise or

otherwise compete on the basis of -

" price.ss The record. further indicates that

" srHX—122(BE Report) at 25-27; R—-M-5 (Staff

" Rebuttal Statement) at-25, Table 7. Laeking at these

cbligations individually, 23% of RS providers gave

- * consumers the GFL—the key price disclosure
part to the.Rule appear to be mamfestmg' s
** arrangements discussiens as required, and 62% -

document required by the Rule—st the cutsat-of -

gave consumers who purchased a funeral on an
itern-by-item basis a properly itermized final -
statement. See HX—:ZZ at Table VEI, p 29 and Tabfe
X, p24. )

+21d. at 26.° ’ .

43R~Ms5 (Staff Rabutta]) at 27, Table 8; R—E—-Z .
(Replication Study/Markat Facts Report) data’ fapes.
In the BE analysis (HX-122), RS respondents wete -

" considered to have been the beneficiaries of

“compliance™ with respect to receipt of the GPL if
they reported its receipt after discussions had begtn

* but before selection of a casket or other. contsiner.
. BE staff, at the rulemaking staff's  request, £e-

computed the compliance index’ using the Rule s"

. definition of when a GPL must be given to

consumers —"upon beginning discussion either of
funeral arrangements or of the selection of any .
fineral goods or funersl services.” The result was

" - that compliance with four of the Rule’s provisions

fell from 31% to 15% (hmely receipt.of the GPL and
a properly-itemizad statement, and-no .
misrepresentations about the necessity for.

- embalming and easkets for cremation). Overall,
. simultaneeus compliauce continued to drop from a’

“high’* of 26% (using thie most stririgent BE. .
compliance indéx; which added receipt of the GPL
“in wntmg” to the four: mquu'emems stated above)
10 a “low” of 9% as ather Rula provisions. were .
added to the analysis, -

4+See R-N-1 (SR} at 51—56 Notes 200-207."
8 R-G-6 {NFDA/NSM Commem) at-5, 109-110, -

- © pre-need funeral services,6 and‘that .
" many affirmatively attempt to. -
- discourage potential price competition -

funeral pmvxders show httle support for
unfettered competition in the sale of . -

from third-party cemeteries and other
non-fineral home retailers who sell -
caskets on a pre-need basis; by i impesing

."-so-called “casket handling fees,” .
- averaging $300-$500 per funeral on.

consumers who patmmze those ‘, =
sellers 47
Finally, the empmcal data a.nd recard

' : tesnmony documents that a ma}ongy of

consumers exhibit low levels of ;
awareress coficeriiing their rights. xmder
the Rule 48-and funeral Pprices and -

service optmns;w esa resulf of a general

not compete), R—M—7 [PAA Rebunal) at 21 (entry ’
in thé funeral market is virtuallyg unheard of - -
without a prior affiliation with a fineral home or _

' | cemetery, or the entrant i is chain-relatad).

48 The testimiany. of various funeral-directors and

. cemeterians indicates that funeral pmvxders asa .
. group have supported stata 100 percent pre-need
_“™trusting” laws, The major impact of a"100

-percent” trusting requirement—all moneys received

" from the consumer for a pre-neéd purchase mustbe

placéd in trust until tha tima of nesd—is 1o leave

. the pre-need seller without cirrent funds to pay for -
* the expenses associgted with pre-need sales, such’

as an-active sales force. See, e.g., Krause, Tr. Vol
n,8, 13, 32, 34, Starks, Tr. Vol. I§, 362-363, 367; {
Graf, Tr. Vol. I, 599, 649; Nelson, Tr. Vol. 11, 180; . |-
and Barr, Kansas state repmsantahva: cemetenan..
Tr Vol. HI, 1513..

--47 Record evidence concerning the vndespread -
emstence and effects of so-called *“‘casket handling

. fees” is fully discussed in Section ILC.3, infs. - . ,

+ 48 Messer, trade ¥mbalmer, R-F-60 at ‘1; Carlson,

. author/lectiurer, HX{-22 al 7; Blake, Memor:al

Saciety of Door. Connty, Wisconsin, Tr. Vol. 1. :
1119; Rouillard, Calif Rural Legal Assistancs i

- Foundation (“CRLAF"), Tr. Vol. IIf, 1343-1344);
. Kev. Wasielewski, Inter-Faith Puneral Information .

Committee, Phoenix, Tr. Vol. I, 2819; Klein, .
consumer member, New York State Funeral
Birecting Advisory Board ("NYSFDAB”), Tr. Vol. H
1060 {consumers don't expect a GPL at the
heginning of arrangements or know that it's
required); Botimer, Phoenix funeral directm. 'I‘t
Vol. I, 1283; Barr, Kansas state representative, Tr.
Vol, III, 153 Klugman, President, CalifornisFed'n
‘of Funerataid Memorial Sociéties, Tr. Vol. I, 224,
931; Rev: Bell, Inter-Faith Ministries of-Wichits, Tr. -
Vol. I, 232, 247-248; Clark, Ark. A.G., Tr: Vol. I,
38; Rev. Dr. Biddle, Tr. Vol. HI; 312, 337 {even -
“informed” consumers ara unaware}; Elvig,”

California State Cemetery Heard, Tr. Vol. HI, 438

Dr. Reveley, former funeral directer, Tr. Vol. II;

879; Showalter; Tr. Vol. II, 105; Neel, Pittsburgh

funeral director/cemeterian, Tr. Vol. 1,631 and " ;

CAFMS, R-H-+12 {Comment) at 2. ki
+9Herinessy, FDSA, Tr. Vol. B, 894; Showalter, = :

Tr. Vol. 11, 105, 107, 126-127 (consumers do not

. hava basic knowledge to discriminate between

products and services or know what to ask, or that ;

"a funieral is an item that one can price-shop for); sw I

Florida Funeral and Mamonal Society, R-F-54 at
e (purchase/embaimmg options and avallabxhiy of

: publmhad price data); Neel, funeral director/ -

' cemeterian, R-E~1 &t 1; Carlson, author, Tr. Vol 1,

" 516, 524 {consumers are dissatisfied when they
" " )earn that they had a choice); Nelson, PAA, Tr. Val. -
. " 1,228, 233 {especially the less axpensive optxons),

Prof. Sommer, Center for Consuimer Research, Tr:

Vol. TIL, 617, 624, 628-829 (local or national prices -
: ,hemuss no pubhshed price data/prices); Schwarcz,. :

" Continued .
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lack of “visibility™ of the Rule.and of azﬁmpams concluded that e O seiecﬁon of specific guods and: sex:vxcas, a
readily-available; comiparative prics = | _dccmmnted Tow:levels of aversll - .° many consumers are p '
_ Momaﬁon,so Other empirical svidence “industry compliance and consumer - -competitively-priced caskets from third- .
- indicates that consumers* “experience” = knowledge, viewed together, indicate - paity sellers whes tieyare ava:lable 56 -

with funerals is low by any measure st -
and: that, zegnzdlessoﬁthemtavekof

- experience, consuiners amnat .
“familiar” with the fumeral -

. transactmmsz Mestt mlemahng

focus group, Tr: Val. m,w&(pmba]mngo mm). -
Blake, memorial society, Tr; Vol. I1, 1108, 1119, -
1131 (cremation options/declination aptions};.
_ Wertheimer, NAEL, Tr. Vol. Iff, 664 (conmmem‘
blame their inaxperfencs for Ilack of knowledge);
Clark, Ark, AG., Tr. VoL.HE, 38; Buchanian, . -

. ‘Pms:den:.cams.'r:.\rol,m.nnz.m.niddlmrx. ’
" Vol. I, 347; Klei, NYSFDAB, Tr. Vol. I1,.1066,. -

1082 (dor't* know what to ask over the phone/
memorial societies.exist to increase consumers”
awareness of funeral options); Graf, cemsterian, Tr.
Vol. I1; 625.{don’t know they can move the remains.”
if they wantad to);;Snyder, €1, Tr.-Vol. I, 1261;
‘Botimer, fiuneral divector,. Tr. Vol HI, 1284, 1289,

1311-{price varianca); Rav, Wasielewski, Tt. Val. l]I. ’

1620, 1634=1635 (casket prices/price vatiance); -
- Bejarno, funeral consumer, Tr.. Vol. 1Il, 1588, 1697
(price variancs); and Dr. Reveley, former funeral .’
director, Tt Vol.. I, 888 (cremation.options): But
_* sés, Yurs, funeral director (for NFDAJ, Tr. VoL T%,.
559 (consumers with priorexperience will have -
some idad of faneral costs); and:Hahn, Féderated

709 {consumers are 1io more awars. of prices °

* becausethey don’t price shopk - - .

- ap Although not uncontroverted by’ the.
-rulémaking staffand- funeral industry
representatives, tha'results of two national;. .
consumer opinion surveys.indicated that: (1), ‘When'
asked whether they were “familiar with the FTC's

" Funeral Rulé-and whiat it requires; ™ 90'percent of -

the.782 respondents aged 45 and'above surveyed i
the first of these-*“Excel’” surveys'said “no’”and 10
percent answersd “yes;” and: (2);when asked:
whether each: of several declarative. statements
about funerali dizector-obligations and funeral -
cunsumarngbtsm “required by: foderal Jaw: or -
not,” a.majority (54 percent-75 percent) of the 916
consumer-respondénts aged 21 and over said: that,’

* 1q'the beat of their knowlsdge, fodaral law dces.not -
require thetights and'ubhgationsacmallymnndawd:
by the Funeral Rule, or-said that they do:not know:

. Ses McFadden, HX-8 at:3 and Exhibit B; Tebla00T:.
Soulas, HX~76-at 3. Tha ““McFadden” survey results:

also pravided: evidence that alder consumersaged
_ 65 orover ara-significantly less:likely to be-aware
of the Rule’s. protections than are:youriger -
. consumers aged: 13—34.}!1{-8 at E—xlnbxtB, tables
002—004; 006-007.. o
y-six percentof tfm RS :espondanm
,' tepox’te&thanhayhad na prior experience. . L
arranging funeralsyanother ao.pezcenf.mui'thntthay'
" bad participated in: planning:arrangements: onca.
before, and the-remaining; third said: they-had! dene .
so twice before-ar:more; R-B~2 at: I11-8;; Table Il -
7. Becausa the:RS surveyed-recent funeral. amngmr..
" howsver, and not the: geneml public, the.Jevelof -
respondents! prior ;maynothe. . .
represantative of the. population as:a-whale. The.
Commission. found, for. example,, that, at.the time
it promulgated the Ruls;.about.50. percait of the:
adult population had.never arranged a;funeral and .
anothier querter had dena. monl.yonca.See ReB~
5 (SBP)at 42265, .-
© s2The Bureaucof Econtmics: ataﬂpnnfnmmd.an

" analysis.of the RS- data.ta-datermine:whether therer

" was any link betweenespendents’ degiseof. _

- experience in : funeral arrariggments
(Question'10..af the.study) and theirlevel. of
knowledge-abeitt:the funerah transaction. (Questmm
55askéd whether embalming is raquired:bjy and
whether a:sealed: casketévault preserves: pemains:*
mdeﬁmtely) BE staff divided respondents into: two

-amrangements,
* receive the price information. early in

| " 3500 R-NET (SR}t notes 115; zoo—zm, R o-r

'thatﬁgh;*KuI;hasnoItﬁeenm I’ace-long
-enoughr to.adequately assess rts'xmpact
" . on the:faneral market.sa - < . .

b; Marketpzwe—sens:miy

) Consumers” demrand: fcrﬁmerals, of

course, isiprice inelastic. Record ™ -
evidence indicates, however, that:

-'consumem. salemonsofmdividual

fiineralk providers; overall types. of

funeral service, and individual funeral

goods and services ax&gﬁc&senSMVe. :
- Consumers value: bleiprice

‘information in selecting a funeral lxome

and fm makiap: speciﬁc fanerak -

by when they

selecting funeral goods and services. .

* With respect ta the selection of &
‘provider; 52%. of NSM survey

respondents in the years 1983-1988 saxd

* thatthey considered price “Yery - -
impextant” i their funersl home - -
- selecti ,althoughaﬁxerfaczozs nl
Funeral Directors of America | (.“FFDK”),T: Vol I'T.- - appearedzto b "m oxtant; only

19% cansxdemdp:mennmxpoxtant 54-.
Similarly; “low-cast’* funeral homes, -

‘where they exist, have increased their
" business substantially hr recent years-as.

a direct result-of their competitive -

' pncmg p:actmes.ss Regzm:hng ihe

categories—thosa mth nmngements axpanence

" prior to.the one:surveyed and those witheut.such

priar experience. BE. staff then-performed a
statistical teat to datermine whether there:was any-

- relationship Between those:twa.categories-and. t.heu'

answers ta Quéstion 55..BE staff found.no.
relatmnshxp. betwaen the degree of respondents’.
reported prior experience theirlevel of
knowledge. Ses-R-N-1. (SR) at o.. 124, In addition’

“to BE’s.statistical test, the RS results.show that 50,

percent and 42 percent, respectively, of the RS -
respondents, all of whom had arranged a funeral at
least once, reported incorrectly that embalming was

always required‘as-a public healtlrmaasursand l!;at )

a sealed casket/vault preserves remains for-an
indefinitetjime. R-B-2 at Table IH-54; p, HF-85.

(POR) at 48-49; 223-224; .

s+'The analysis is based on R-J-11, NSM .
Summary-sheets, Question 1.£:See also, R-M-5.at
7-8, Tha NSM Survey results are remarkably
similarto those.of the RS concerning the. - -
importance of price: That diita indicate that 56% of

the survey respcndents reported that the cast of

" funeral mngmemwas"vnty"‘or“sommhat”

important in-their decision to select the funeral
honte-they used; 25% reported that costwas' |
somewhat or vary unimportant. R-B-2 at"l’abls -

. 28, p. -39, and"datertapes. ~ -

35 Botimer; Tt: Vol IIT, 1269, 1325’ (based on Lhe
. surveys his firmr condiicts, 85% of his clients -

" choose-his faneral onie bacause ofits low prices);
- Peebles, Tr: Vol I, 1557-1552" (the majority of his
" . customers come:to bis faneral Home because of its”

competitive prices); Heffner, HX~33 at 11.and; Ex.
T (annual funeraf calls-at:the firor lie-recontly
purchased lave incréased 400% axsmsultoﬂhs
discount price:adveitising)hand: Shiowalter; T, Vbli
m, laumd:mnntmnsmlhmmesﬁwacapmd
.10% af:tlie: market i Phicenii, even though there:
are some 50'homesin; that ares, because:they offer .
“tmdxﬁonalf' ﬁ:mmlmfoxzhs&&mﬂmk

" the necessxw C.
S ctematmn (§ 458. 3(&)‘&1:6, 3. respecﬁwiy)"-

are increasingly choosing the -
significantly less-expensive ctematmn

ignificantly fewer caskets and

" -alternative,s? are purchiasing' S
si .

requésting embalining fbrcremaﬁou iess' :

" . frequently than i 198158 and are

dechnmg iters that used to be | mdud’;ed 3 _. a

-in funeraf “paekages:'”wkepheatxon
Study consumers whd received price .

- information early in the transaction.
" spent $252 less for their specific = -
" arrangentents than those who didnot -

_ get that timely infermation;so the earlier- b

‘consumers received price information,
~the mére kikely they were to consider
the informationr important to their

- ; choices in'making fumeral -
"’ arrangements.e1

Mampetmve/mﬁmmatmnaf
beneﬁtxr Despite: the 31%. overall
" industry compliance level with-four of
the Rule sl’cey reqmrementssz and’ the

- seSee R-N-1 tsm ab 12127,
57 The BE analysis showed that cremation
selections increased: from 1% in: 1981:to 14% inx.

. 1987, and that the average crematiomn cost to-1987

respondents was about.one-third of the.cost of

open-casket funerals ($1,054 va: §2;818). HX-122 at- -

. Table I, p. 6, Table I, p- 7: BE staff notec that the.

close similarity of the survey results-to:cromation: -
statmic&promde& by the CANA. s that the
BLS and RS are rapresanmtxva of the nanonal
population. d. atx. 8. -

“Thmy‘four percent ¢ ol'mmmwn buye:s.xn 1981

\mchasadimkets.and 35 percentbought .

embal services;. thosa selections dropped. in.
1987 to 19% (caskets)’ and 25% (embalming). K—B—-

-3 (BLS) at Table:3; p. 23; R-B-2 (RS)at Table M- _

g;m—m {caskets) and Table 142, p. NE-67 -
Iming). Similarly, CANA member surveys

indmata a reduction in-thepurchase of caskets for - -

_cremation from 22%. to 17% bétween 1983 and

' 1987, a reduction which the CANA attnbufed!ta thé-

Rule: See:Kelsey; Tr.: Vol n,no—atz. x‘?nrdiyy
Vol. 1L, 158. ..

‘soHakn, FFDA, Tr. Vol. I, 684-685.

80 HX~i22 (BEReport) at 37 and Table. XI, p:38

. . {variable froted as “pinferly”).. _
- BxSaventyf-sm percent of consumers who: recarved .
-.. price informatiom “at the'beginning!’ of

arfangements.discussions:said that price
information was very or somewhat impertant; 75%
said so when they-got prica information “before
‘casket selection;'” 62% whoreported that they
received such.information: “whenr finalizing:
arrangements” said that it was.very or somewhat -

- important at-that time; 67% said so’ when:tlisy got

_the information “after-decisions ad besn:made;™

" and 53%.said so-wlien there was:*“tio.discussion.of

* price.” In:thie first.three pericds.above; 41%,.32%. -
and 22% of respondents, respectively, said that

- priceinformation was “very” important. The .
~~.analysis-is based or consumers” answersto RS -

questions:27 (when:price informatiini was: first -
received), andas(a)(&),(mpamuca ofprice: * - -
 information in arranging the funeral).R-B-2at -

- APPENDEX: Questionnaire, and data tape. See also,”

~ R-M-&(StaffRebuttalpat 6-7. :
. Bz'l‘hnamfmxrmquiramnmmto give:
a timely general prica list, (&ﬁ&z(biwhnd
" iternized statement.of goods and services selected.
- (§453.. 2(b)(5)). and to refrain from’ mwmpmﬂnnng
r-embaliriing and caskets for

consnmexfs‘
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lack of price competitioramong funeral

homes, competitive and informatienal - |
benefits that are at least.partially .
attributable to the Rule have begun'to
_ manifest in the funeral market. . - . |
_Testimonial evidence establishes that - -
the Rule’s “unbundling™ and price =
isclosure provisions have encouraged -
third-party casket sellers and low-cost
funeral homes to enter the marketand
bave helped them compets,s3 in part - -
. ‘because the GPL, and telephone .
" - disclosure requirements permit non-.: -

- industry entities to gather and publishi .

comparative price data.84Many = . party providers, and consumers who-
* consumers have used that data to select  chose cremation in 1987 purchased
" those lower-cost funeral providers and - fewer caskets and-embalming than in -
.. purchase caskets from third-party sellers 1981. Finally, that evidence indicated - . -
where they exdst. -~ . . " . that consumers now decline items-once _
‘Other testimonial eviderce presented  jrcluded in packaged funerals, and -
- by the FFDA, which provides financial increasingly choose less-expensive

- and gccounting services to 1,500 . - |
independent funeral home clients in 30
. 'states, indicates that the Rule—through.-
- the availability of the GPL~has raised -
the industry’s “price consciousness,” .
- whichmay be partly respensiblé for the
“tempering of price increases in recent
- years.ss Mandatory itemization may -
have helped retard the growth of funeral
prices and consumer expenditures, a
goal fully intendedby the -~ ~ - . -
: Conymission.es Statistical data provided .-
by the FFDA and the Replication Study,
and analyzed by an economist for the -
' AARPand the BE staff, also establish
"that, although overall prices and. ~ *
consumer expenditures for funerals
" increased simes 1981 by more-than the
“general price level {the *“CPI-U”), which
- ineludes all goods and services, the. -
increase was comparable.to the increase
in service prices (the “CPI-US,” which
excludes medical services); thatis, =~
compared to.other service industries,s7 .
- funeral prices and expenditures in the

“eaRadovich, PAA, T, Vol. I, 1028, 1028

" . {virtually no third-party caskat seilers axisted before

the Rule; casket reiailers ows their existencs .
primarily to the:enactment of the Funeral Rule,:
which effectively allows the consumer to nse a
casket from en outside source); Drozda, Tr..Vol: T,
804 (“Sale of casksts thicugh cemeteries isa - -
relatively recent innovaticn: Prior to the enactment
of the Funeral Rulé in 1984, we were hardly awars .
of any cemeteries that sold caskets on their awn
becausa of the difficulty in obteining.a funesal . .
heme which would acespt them and provide
foneral services™). . . o o
8+ Mororial society members, journalists-and .
others testified that collecting comparative funeral
prica data was, at best, a difficult task beford the -
Rule, See, 0.g,, R-N-1(SR)at-896-88. ..~ - |
" o8Hghn, FFDA, Tr. Vol Ii, 878 {furieral homes
refrained from increasing prices for professional
) &ﬂﬁ)?” gven more than thay did because of the -

saSo R-B-G (SBP)al 42297, . .. -
97 The funeral home industry is classified by the
* U.8: Dept. of Cornmerce:in the standard industrial

because, like other sarvice industries, it sells
servicesas well asgoods, = - oo

Wt
A

information early fi the funeral© -

. compliance has not significantly.

" other serviee industries, have not increased above

‘Rule’s only benefit were to incresse informed -

. sarvices as a result of fnformed choice; . .
- a8 See Funeral Service Insider, March 20,1989, at
, 2, - . . .

- began in the early 1970s end is based primarily oni |

period 1981-1987 did not ingfeg;a .
abovae the rate of inflation.ss In 1988,
expenditures and prices {or funeral

. services increased by even less than the -

rate of inflation for the general economy

(the “CPLU™}09 ~ . - .. - 7
In addition to these benefits, record

evidence discussed above suggests that-

- the Rule has helped increase consumers’

awareness of prices and service options -

“ gs factors to consider in making funeral

rchase.decisions. Many consumers -
choose low-cost funeral homes and - .
caskets competitively offered by third- "

cremation alternatives.70 ~ . - . -
Other empirical evidence indicates
that, since 1981, the proportion of -

consumers who receive price -

transaction, and use that information to

88Sea R-N-1(SR) at 78, 79-30. Even if overall
expenditures sti!l remained unchaxged, the level of
expenditures is not the sole test of the Rule’s. :
benefits. As the BE staff stated in itseport, -

ditires may rise as a result of pricé increases

relatéd to funeral homes’ fixed coststhat are not- " .
assaciated with any costs of Rile compliance. The
record evidance-indicates, in-fact, that Rule o
providers’ costs or pricss, that constimer . - - .
expenditures and funaral prices; when compared to -

inflation, and that an industry “price- —_—
consciousness” inducad by the'availability of the
GPL may have tempared price increasea. i the _

consumer choice {without imposing substantial -
costs an industry), regardless of whether some
chose to spend more for their arrangements than
they would have without the Rule; that benefit

. would likely justify retention of the Rule becauss - -

other consumers would have the right to choose to
spend less. The Commission in its 1982 SBP for the ..
Rule 50 stated the Ruls’s purpose.. The record -
avidence in fact indicates that miny consumérs will
purchase fewer funeral items or less-expensive .

'wékh'ough the record evidenca supports the .
conclusion that the Rule facilitates consumers®:

" choice of cramation, the degree to which the Rule -

has affectad the-crematicn rats is unclear from the-

fecord svidence, The NFDA suggested that the Rule

has not played an important role:in the steadily. -
sing cremation rate, becausa the increase.

changlng social and moral values; as weil as.on.the
wishes of the deceased, and'not on price concerns. .
The CANA and the AARP; in contrast, assertod that

" the Funeral Rule proceedings, which-also began in
- the early 1970s, as.-well as the Rule itself, - .. .

substantially increased publicity about the .

* cremation alternative, and tliat many. consumers.do

choose cremation based on price and other .- . -

' ) . considerations; The CANA also provided evidence- . -
-classification scheme (SIC) as a “service™ industry, . . ’

that the marketing of cremation optionshas . .~
dramatically increased since the Rule’s inception.’
- Seo R-N-1.{SR) at 68-71. o

-of “unneeded” caskets and embalming

. view that the a

- increases.

spend less for their arngements, has
increased by 7%.7: Consumer purchase
for cremation have decreased,?2 as have-
provider misrepresentations about . "~ ..

t requirements,”s and the accuracy. - O

of consumers’ knowledge : i
casket for mn::ggamglg Mg .
requirements and the preservative value
pfsealed.ca‘sket_sh’asigxl_';:;easedv T
slightly.7s The great majority of ~ = |
rulemaking participants expressed the
ctual and potential Rule’
benefits just enumerated will tend to> -

.- incraase over time, as compliance with, -
" . and consuiner awareness of, the Rule

increases7s. - . . - .
* Although'not directly related to pro+" .
comepetitive and informational benefits, .
other empirical evidenca based on the

. Replication Study data and BE staff’s -

compliance indices indicates that the .-
proportion of consumers reporting

. satisfaction with their arrangements. - .

steadily increases.as simultaneous

- provider compliance with the Rule’s .

provisions increases.”s That-evidence -
indicates that compliance with the Rule
‘benefits consumers and fineral . -**-.

71FIX-122 (BE Report).at 15°and Table-VL, p.. i4,

" . "72That data show that, in 1981, 14%:and 11% of

“direct cremation” purchesers; respectivaly, apptgo::‘ -

to have bought embalming services.and caskets th

' were unnecessary, because the body ja'not present -~

during the service (madking-embalining usinecessary)

" and is not buried (making a casket unnecessary). I ..
- 1887, '

Hgurus declined to 9%-(unneeded " . -
g)and 2% (meed:d‘mkm), A )

respectively. See R-M-5 (Staff Rebuttal) at & R-B-

.2 (RS) and R-B-3 (BLS)} data tapes. The decline in
- unneeded casket o

: purchasea s statistically .
sigatficant. e R

Record data-also

indicate tuat those arguahy .

- *unneeded"” casket puychases geourred in many - - '

cases as a-résult of funeral director -~ 7 -
misrepresentations. Those. data show that inallbut. -
one case, in instancas wherecremationwas .- . .
selected, consumers purchased a casket when teid -
that one was geqgpired—8 of § instances in-1981, -
and2of3ini887.1d. Lo e
.73 Seven percent.of thoss 1987 RS respondents .
who purchased eremations said that the providers: -
they used represented that.a cisket was required,

- as opposed t0:26% of 1081 cremation buyers. Ses .
1V-8; R-N-1'(SR) at 39, 0, 149, The 26%. -
figure may-be somewhat overstated, howevar,

* becauss, unlike the RS, the 1981 BLS girestion did

R-B-2at

not includs a response category permitting the..
compliant statement that.an unfinished wood box
(an alternative container that is arguably a type of . .
casket) was required. Eloven percent of the 1987 RS
respondénts answered the question that. way..~ . -
741n 1981, 19% of BLS respondents thiought that
caskets were requirad for cremation (va. 13% in | °

.1987);-81% said thst embalming was.always..

required (vs. 50% in 1987); and 80% in 1981 -

believed that a-sealed casket r ,

an indefinite time {vs, 42% in.1987). Sea R-B-3 °

(BLS. Repart) at Tabla 9, p. 32; R-B~2 (RS Report

at TablelII-54; p. M-85, .~ @ . . ..
78 See R-N-1 (SR) at notes 116, 200-207.. .~ .-
76 Seq H(-125, The analysis denionstrated that, .

although; “satisfaction’ is' over. 80% even when.

¢onsumers repast.no.compliance with individual. - - - a

measures, the propartion of satisfied consiimers -
increases steadily ag.compﬁnncq'nri;h:the Rule. -

presarved remains for .
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providers by increasing consumer .

_satisfaction with fuzieral service,and ~
‘that the level of satisfaction might -~ ..

. continue to increase if compliance with
the Rulé werg greater.” . R

" d. Costs to providers. While the Rule
has begun t6 provide benefits to :

-. éonsumers, empirical evidence - .

demeonstrates that its requirements have -

not been a significant contributing factor.
to increases in funeral home costsof ~ -~

" .doing busipess or fineral home prices,-

. or to any reduction of overall consurner
satisfaction with funeral services.. -

_ Funeral provider groups, however,
asserted that the Rule has imposed on
providers a variety of increased costs,
most ictably for personnel as i result of
a 23-minute average increase in the -
duration of the arrangements

- conference, and for business expenses
such as printing, accounting and legal .’

* services. These costs; those groups.said,
‘have been passed on to.consumers in .-

the form of higher prices, pa;;t.iq!}laxfly‘: -

- forprofessional services.77. - . .. .
Statistical business experise data for
the years 1977-1987 presented by the "
. FFDA, and analyzed by-an economist
- for the AARP, indicates that funeral .
‘home costs arguably most related to the
Rule (such as legal, accounting and’' -
‘consulting costs] have increased at.
“lower rates than othef expenses. (such as
. depreciation and casket cost),”? and that
- overall cost increases have resulted - -
more from a general increaseinall
" business expenses thax from a dramatic -
" increase in any one expense category.s”
. Mr. Hahn of the FFDA further testified _

that the Rule has played.a'very minor ;- ..

role in business expense and price
_ increases,8! which he and other -
- witnesses attributed generallyto - .

. 77 Sge, 8.g., R-M-9 (NFDA/NSM) at 62-76, 89-96

and McChesnay; HX~-128-A at 52-53, 8e-89.

_* 78Fsderated Funeral Directors of America {FFDA)
processes records from 1,500 fineral home clients

" in 30 states that conduct-about 181,000 funeralsa - -

. year, ropresénting just under-10% of all deaths. -
FFDA is the largest company of its type in the
country: Hzhn, Tr. I, 662-663. ~ =
. 12Dr. Barnow; speaking on behalf of the AARP,
* teported that his review.of the FFDA data showed * -
* that accounting; consultants and legal costs wete,
responsible for 2.6% of the real increase in overall
funeral home costs since-1981, whereas .- . .
‘depréciation and casket cost respectively accounted
“for 14:9% and 9:3% of the real increase in costs.
" Sea Di: Barnow; HX-118'at- 14 and Exhibit ! -
. pp.12+13; Dr. Barnow-further stated that inereased
compliance wotild not substantiaily increase the .
Rule's costs, becauss there ave no identifiable, major
- costs'imposed by the Rule now on providers; Tr. "
. Vol.1,880,883; -~ - ¢ . Lo
- =0HX~118 at 14 Dr. Beiry, an sconomist and
" industry observer appearing on his own bebalf, -
* agreed that'the Ruile has not'hid a significant™ "~ * -
- influence on fineral homa costs. Tk Vol I, 153, - "
© 8T, Vol. T, 681, 683-85,689-00. © * .

" inflation-and fndividual girzje@ Hore;

funeral homes’ persorninel expenses

" as aproportion of overall business

™ changes in those areas should have ' .
- ~occurred if thé Rule were significantly -

_increasing funeral homes’ personnel

.. e State Bégulqifiaﬁ bfl:"unem'l-'f T

‘similar funeral industry laws in several

“{American Funeral Diractor magazine interview- '

.known to the consumer. However; when put into .
. offact, the Funeral Rule caused; funeral‘directors to- .

business decisions.82 - o
Further record analysis of the FFDA ..
statistical data by BE staff indicates that

appear to have ificreased very slightly.
since 1984, but that personnel expense

eipense has not significantly changed in
many yeass, including the period |
covered by the Rule. Similaranalysis -
shows that salary expenseasa =

. proportion of personnel cost has

likewise remained stable.83Mr: Hahn' of
the FFDA testified that significant’ -

costs.34

Providers: The rulemaking record finally

- documents that most individual states

favor the continued existence and strong-
eriforcement of the Funeral Ruleto
protect funeral consumets, rather than
reliance on the states to adopt. -~ =
comprehensive, state-speciic =~ * U7
legisiation. A 1987 staff survey of the

:states” funeral indugtry statutes,
" regulations and inilés revealed that ten.

states have incorporated the Ruleby

. reference into their laws or adopted. .
" provisions similar to six of the Rule’s -

- miost salient requiréments; six have -

. enacted at least four of those provisions,

and, overall, thirteen'to twenty-five = -
states have laws that include one or - S
more provisions similar to the Rule.8s”

- No party presented evidence during the .
_review that additional stateshave -~~~
- adopted felevant funeral laws or that

existing laws have been significantly - --
strengtheped.. ~ -~ .. & .
Testimonial evidence presented by

‘staté legislators and officials further . ..

‘indicates that, although thie Rille has’

helped stimulate the enactment. of

"®1d. at 676-80; 683, 688-689, 709; R-C-7 .

with Mr. Hahn) at 3; Pierson, R-D-1 at 2; Ninker;”
R-G-1 at 3; Davis, Illinols FDA, R-G-2at.1; - '
Botimer, Tr. Vol. I, 1292; and FDSA of Chicago,

**~ R~G-~5 at 25;; Krause, Tr. VoL II, 24; and Longmire,
R~D-2 at 5; see.also, R-N-1'(SR) at 83, n. 402 and.

McChesney; HX-126-A at 53; which contains the'
following quote from Business Trends Analysts:’
* 'Whien first proposed; many believed the Funeral .-
Rule would lower funeral and-cremation-service * - -
prices because lower-priced options would be made

examine theircests. In'dping 30, many realized that
they had been “giving away” some servicesifm
effect; funtieral directors became more business- "’
oriented as.a result of theé FTC rulings, and found
that thiey could actually raise prices. " -~ ..

% See HX=50 (BE Personnel Expense Dita - s
Analysial, e

- ~'84Tr:Vol. II, 688, -

# See R-C-12 (staff survey); R—-1 (Conférsrica of

" “Funieral Service Examining Boards survey) at 4-8."

states, such ref_é,im’ is un]ikely m theu-

or other states because of industry : -
opposition.. Those witnesses expressed
their views that the Funeral Rule needs .-

. “-to be retained as a result, and is
_ bereficial to consurmers, funeral )
- providers, and state-~enf9mement, oy

officials.ss -

ol Sectzon-b}"SectIozaAnulysxs

1. Introduction: s o e

_ TheRuleas amendéd contains "two-.
major changes—deletion of the *
affirmative telephone-disclosure

.- requirement and the prolibition of non- -
- declinable fées (such as.so-called

. “casket handling fees” and “basic.~ .~ . -

facilities fees”) charged'in additionto .. -

. the non-declinable fee for basic

professional services of the funeral
director and staff. These primary = - ..
changes, and a number of “fine-tuning”

amendments; are inteiided to increase
the Rule’s benefits and reduice its costs

- by facilitating funéral providers’ .
. compliarice with, and consumer

understanding of, the Rule’s . _
requirements, while preserving the

“fhtegrity of the Rule’s “unbundling” and.

price disclosure requirements. Finally,
thé Commission has made.several "
technical amendments to the Rule that

" are necessary to correct inconsistencies .
.or unnecessary language in certain Rule

provisions; or te'complement other -

-améndments.

2. Affinnative Teiéiahdne ﬁisclbsﬁre .
Repeal: Section 453.2(b)(1)()). ~ -

* . Section 453:2(b)(1)(i) of the original
-Rule re '

quired funeral providersto:
affirmatively tell persons who call and
ask about the “terms, conditions, or .
prices” at which funeral goods or -
funeral services are offered that price
infornfation is available over the

- telephone. The Commission has decided
- that the affirfiative telephone disclosure
- provision should be deleted from the -
- Rule because its-costs outweigh.its -
: ‘actual and potential benefitsto . *:
consumers, and because the integrity of
‘the Rule’s price disclosure requirements
will be.maintained by retaining the *

Tequireinent to provide price -

 information over the telephone on | -
-Tequest, : C L

>

The Comlhlséioﬁ.éeé,igll_iéd.this L

. provision te-help consumers-in two'-

ways, First, it would alert them to'the -
availability of price information over the
telephone, and, second; it might;, . -
diminijsh consumers’ reluctance to seek
such information. The Conimission: "
intended that-affirmative disclosure .

eeSen

2590 the testimony cited in-ReN-1.(SR) a£87--
100. . . oL L
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. provisicn to faclhtate consumers .. ,' funeral home, whem the general pnce , pnces 99 Funeral dmactox .
.compansun sho gpmg for a provider.s7  list facilitates the actualreview of = .-~ - representatives ‘Goncluded that -
o ance presented by the * - services and merchandise, the’ ‘offerto - * providers’ goodwill is harmed asa’
Replieation Study. however, indicated * . discuss prices over the telephone is. . result ofthe offense generated by the

. that few consumers comparison shop. .
- -before selecting a provider. The - -

, - Gommissiop in the NPR thus mqnested
public comment on whether: (1) -

" Consumers are aware of their nght to
. -seek price infermation over the .

-~ telephone; (2) compliance with tlns ,
provnsion is costly; and.(3) itslwuld .
" retain the affirmative telephona e
o vdisclosm'e provision in vmw of the

" studyresults,ss, .

Empirical and testimomal evidence i
. .the record provided insights into the
delicate relaﬁonshlp bétween .

" consumers and funeral providers that

“appéar to-affect the' degree,to which .

.consumers seek prica'information
. ditectly:from providers. Results from
“the Baseline, Replication and Gallup .

Studies indicated that consumers " :

seldom seek price informationor-

comparison shop by« ‘ipromders
directly. In 1981,.7.2% of the Baseline -

- Study respondents comnparison shopped .

by contacting more than one fiineral -
home, 89'4,2% of thé 1987 Replication..
. Study:
. the 1988 Gallup Study consumers
‘contacted more than one pmwder 91
Meost 1987 Replication Study -
- respondents knew which funeral .
51 rovider they intended to use,” and.
ose who had not decided on a funeral
provider usually contacted only iné at
the time-of need.?? In the initial .
telephena contact;, RS respondems E
-.  asked about “prices, terms or: e
-conditions”.only 9.2% of the. ‘time.o4

Record evidencs indicated that boih :

consumers and providers are reluctant
to initiate price discussions during -
funeral arrangements.?s The evidence —
: indicazes that, unhka a visit to the

s"R.—B«-& (SBP) at 42273, - |
®R~A-1-at 19869 (Question 7). ~
* 8HX~122 (BE Rayort) at 14, Table VI.
01d, (42 of 991) Eighty-Hve percent of ’

- pespondents had aiready decided on a funeral homa
before contacting any. R-B-2 at Table 18, p. 0i-
24. Eighty-two percent of those who had not .

" * decided on & particular funeral home contacted
" only one funeral home, Id. at =25 -

_ - The study contractor, Markat TFacts; inits xeport

- stated.that these results “must be viewéd with -
extreme caution” because so few resporidents (43)
_+ contacted multiple funeral homes and even' Iewar :
- (35) contacted any by telophons. 1d. . . -
. #Colaganto, m:-sa at\Ex. B,p. 7.and Tabs.
" 19 (68 of 607). . .
~92R<B-2:at ’l?ab!a m—as, P m~z4 (85% bad
already selectod the pmv:da A
931d, at 25 (95%.of Bie Tespondants who had

. not decided iz a funeral providet beﬁom contacﬁns

- . onestill.contacted only one). ;. -

S4HX-122 (BE Report) ai 16:. .= - ..

- %Sea R-N~1{SR) discussion-at’81; Hocker,‘h.
Vol, III; 1435; Jolinaon, Tr. Vol. I, 7445 Starks; Tr..

- Vol. 1, 402-403; and l-lonnessy Tr: Vol. I; 1024.

" which the consumer istelying on the -
. " funeral providerto set the tone of the
- .interaction. The funeral-provider at théat

" wishes to avoid the appearanca 0

" insensitivity by raising
.when the callers’ typic

.respondents did so,% and 11% of -

helpful only if the consumer is prepare
to do so. The weight of the evidence -

-demonstrates that the initial telephune' h

contact is a tentative encounter i in

delicateé time, however, reasonabl

rice issues. .
[concerns are
whetlier and how to arrange the funeral -

with the particular provider.. "
‘Several provider witnessesss testified

. that the affirmative telephone disclosure .
has offended callers, who interpret the'

disclosure as an indication of the ™ .
funeral provider’s preoceupation with
the consumer’s ability to afford

- services.” For example, a state funeral
. board member observed that, whenever -

a client calls first to arrange a-date and

time for a funeral service, expecting an,’

empathic response, the consumeris .
oﬂ'ended by the funeral director’s -

. uninvited statement that price

information-is.available, and the funezal -
provider resentful about having to make
such a statement at this early juncture.”2

* Other providers distinguished between
- the accepted tgrm:tme -of giving price -

" .information

difficulty. of telling the caller who has ~

at is requested, and the
not requested it that the funeral

_pronder is prepared to talk about .

. 9sNone of the syatematlc, amplnml mdenee &y

the'record addiessed the question-whether the-
- unsolicited disclosure during the initial telephone
_ discussion that price information is available wes

offensive or.confusing to consumers. The Gallup,
results indicated that most arrangers (83%) are not'
offended “when funeral diractors give them.

. information about the cost-of fnneml services whan

thiey first begin making arrangements.” Sce
Colasanto, HX-66 at Appendix'B, ‘l‘abulations. P
24, That questlon. howevar, refers more specifically

. to consumers’ feelings about actual price -

information offered by providers during the

- arrangements conference, such as providars’ offer of
the GPL, and not to consumers’ views about the
-affirmative telephone disclésure that pnea

" information is available, -

97Hocker, Tt. Vol. III; 1400-1401. ("It'a very
difficult sometimes to tell people price information
is available on the telephone when they don’t ask

.- for itand wheri'it's the furthest thing from thejr

mind, It creates a real awkwardness for us. There )
are many times people want to.have an idea of :

* when they can have the service, how lang thi
- wait, Joey’s i Germany in the servica and he

to come Back honie, and.to fell them that prige - _

- information is available on the-telephoneia™ - -
* sometiines an intrusion when-it’s not called for.”).. -

Seealso, lesen,'ﬁ Vol.m 1482 andKnlth 'l‘r.
Vol. III, 1459... .

S A Hunter, Tr. Vol. m.aoa-tm Swalso, Nilsen.
. Tr. Vol I, 1482; {“It Just simply-makes it look to.

cailers that-instead of caring individuals we're :

- " money-hungry professicnel or business people ont
-there; that’s what it does fo the: commerat thnt .
'poxntintlmo."), Lo e e e

¢ umsolicited affirmative. disclosure, .
- which providers under the Rule. must

make during the-initial telephone

-contact.100

The evidence l’urther shaws that

. providers experience difficulty in’

understanding their obligation- under-‘ )

. +§453.2 (b)(l)(l) Under that affirmative: .
-, . disclosure provision, a funeral pmvxder :

nmust either tell every.caller that price. -

" informpation is available, or.determine.

whether an inquiiy concerns a “term;”

- “condition,” or “price” of funeral gqods

or funeral services offered, thus .. -
gf% ring the disclosure, The.original
Compliance Guidélines lllustmted{

. that problem, ‘the Guidelisies told

funeral providers that a call'asking :-. .
whethier the provider will petform a ', S
funeral for a particular religion dees not

. trigger the disclosure, whereasa call
. asking whether the provider will.

- remove the deceased from a hospital
‘does 101 The difficulty of determimng
. whether an inquiry concerns a “term”
- or “condition” thus '

laces a clear
burden on the provider, withouta
comimensurate. benefit to-the caller.102 .
Other empirical data indicate that the _
disclosure does not aifect consumers’

- expenditures for funeral arrangements.

Egonomic analysis'of the Replication

"Study-data indicated that those -
- consumers who called the provider and
_received the Rule-required affirmative,
- .disclosure spent no.less.for their-. =
.arfangements than. otherrespondents.lOS :

Consumer group participants,. - .
however, suggested that'the alﬁrmauve .

) dmclosura ‘was meant to sxgnal

99800 Kaith. Tr. VoL IL, 1450 (“We'ra ob;eding to
tha disclgsure at that moment, that triggering event,
not to the didcldsure of the pricss over.the .- -

" telephof@ ipon request”’); and Hocker, Tv. Vol. I, .
. 1464, 1480 (“I would rather not have to maks an

" affirmative statement unless peopie asked for price
inforzoation, and then you know.that they'ra :
interested in it, and so thera’s no problem.”)..
' 1005gs, a.3., Hannessy, HX-81 at 7-5; Farrow,
HX-85 at 4; and Johnson; Tr. Vol. I, 748,

;:” R—B—a at 28062, 28064 (lllustrations #2and -
#5

#2The Ccmmwsion, hmvar. has not. ndoptad

- the AARP-suggested medification:that would -

resolve this compliance problem by requinng .
funeral providers to inform all callers thiat price

" fnformation is available over the telephone. The -
- record contains substantial evidence that some -~

consumess would be offended’ unhecessarily by -
such unsolicited: remarks, and that substantial harmy
to funeral providers' reputations.could ccour;

Y wnhont significant consumer benefit: Thesa. . - :

possibilities further may Increase:the likslihood of
non-complianca. which the evidenca.suggests my o

'homgreatenhanso%atthisﬁme.()nbalmm, ’

- ensuring that those.callars whoseek price

»informaﬁonmnobtainitwouldbeﬁaxmist o
: mtm—izz(BERepm)atv Do e e
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A consumers who are’ reluctant toraise -

" . price issues that it is acceptable to do .

" so,and that providers can find ways to
make that disclosure without offending

_ censuumers, 104 Although the empirical
evidence is not conclusive on the issue,
‘the prepondenance of the reliable -
anecdotal evidence provided by : many
funeral directors who must make-the -
disclosure to consumers supports the

. conclusion that the requirement’

. potential to overcome consumers’
inhibitions and benefit additional '
consumers is unlikely, and does not .

‘justify the imposition’of awkwardness -
" and potential offense in a transaction |
" already fraught with delicate business,
social and personal issues:. L
.- In summary, the record evidence
~ shows thit consumers rarely | price shop.
. for a funeral home er séek price - .
" information directly. from providers -
because of their reluctance to do so and

- . their general lack of awareness about
- prices charged by providers, and nor

- because of a conviction that price:
information cannot be requested over
the telephone, The affirmative - . -
. disclosure that price information is '

- available thus does not appear to gwa

consumers new information that is. .
likely to increase their desire to ask:-
- about pnces orto encourage pnce
shoppmg. :
"©_ " Therecord evidence further indicates,
-however, that tkie Rule overall is .
contributing to increased consumer
“‘price sensitivity” that leads some
" additional consumers to use the . -
telephone to shop for lower-cost.

- ' providers, or t seek comparative price

information from nen-industry sources.
Consequenﬂy. consumers who want . -
- - price information wili affirmatively use
- the telephone to seek such information’
- {romi providers who advertise prices; or
to engage in alternative shopping
methods, such as caliing'memorial
sccieties, media price “hotlines,” or
state’agencies that make comparative
- price information available,105.The
Commission has concluded that .

- consumers will increasingly seek pnce
information as their awareness, and the
availability, of comparative pnce o

" information-increases: - - -

"The preponderance of the ev;denca in
the rulerhaking record indicates that the
affirmative telephone disclosure is an..

.~ inartful and unnecessary signal to.-

consuiners about the ava:labxhty of
price information that is unlikely, over
© time, to promde substantral beneﬁts to

"104P-30 (AARP) at 31-39 P36 (Nanonal e

" Consiimers  League) at.2, .
103 See e, g.. R~N—1 (SR) discussxon at 58-59. 66"

67.

" record evidénce indicating that the Rille-
- overall already has contributed to
: increased price competition.108 -

.ConSumers not afforded by the Rule s

" other price disclosure provisions. 105 .

In light of this evidence, the = "
Commission has determined to repeal .
the affirmative telephone disclosure.
piovision because its potential to benefit

.additional conisumers is unlikely, and -

does not warrant the intrusion of ',
potential offense in what is othierwise an -
extremely delicste business, social and

* personal transaction. The Commission .
further conchides thiat the. mtegnty of

the Rule’s price disclosure’ requirements-

‘will be maintained by retention of the
. general fequirement to provide price
and other readily-available: mformauon‘

over the telephone on request
(§453.2(B)(1). :

" Funeral provider rePresenfatrves, .

" however, suggested that such action -

would concede what they consider the

. Rule’s premise that increased

comparison shopping was necessery to
cure “supracompetitive” prices.107 That

- suggestion, however, overstdtes.the:

importance of the disclosure to aclneva

 the goal of increasing comparison

shopping, and fails to acknowledge - L

The Commission in its Statement ef

. Basis and Purpose for the Rule clearly
-expressed its view that the general

telephone requirement to-give price. - -
information on Tequest, and the
requirement to nge the GPL to any
person seeking in-person information

" about funeral arrangements, in addition

to the affirmative telephone disclosure,
would all contribute toincreased
comparison shopping. 10 Nevertheléss,

“the Commissicn did not base the Rule’s

entire success in reducing barriers to -
price competition on the affirmative
telephone disclosure or on comparisen:
shopping, because it fully recognized

’ that such behavmr mlght always be

=
106 Nor does thé av:denca support a conclusion
that industry compliance with the affirmative -
telephone provision is too low to permit a
‘conclusion about its potential benefits, The
-evidence on compliance with §453.2(b)(1){i) is .
inconclusive. The RS data show that about half of

all providers (49%) who were asked about funeral' -

“prices, terms, or conditions” over the telephone.
made the required disclosure. However; an
unusually large proportion of the respondents—
20%-31%-~could.-not recall whether they received -
the disclosure, and the study contractor warned that -
" the results shouid be viewed with extreme caution:.

" because of the small call size-(63 respondents called -
and asked about “prices, teims; or conditions”), .
Excluding from' the'analysis thoss who could not. -

-recall increases the complianca lavel td about 72%.
" See:R-B-2(RS) at 136, Table MI-26; HX~122 (BE :
Report) dt 16~17 {compliance results], R-B-Zat m- .
- " - “bundling” their funeral o!ferings togetharxn pre-
. determined packages; consumers” anly choice was- LR
betweenpackeges. R~B-5 at 42260 42279-42282 ol

. 25, I-31 (Market Facts concern), * :
107P~37 (NFDA/NSM eomment) at 23—24. .
“108 Sep the evidencs. cited at notes. 63-65, aupra.

: 'WR-B—5 at42272—42273. B .

mfreqnent.uo As described. above, -
Riile’s provisions already are provzdmg
- pro-competitive benefits to'consumers, -
including increased price sensmvrty

. despite the low overall levels of .
industry comphanee, price compet:hon .
and consumer knowledge demonstrated. .
by the record. Those benefits are hkely o
- to incréase.over time as industxy L
_compliance with, and consumer . :
awareness of, the; Rule’s other -
provisions- increases. .

3. “Casket Hand]mg Fees." Secuon
453.40b)(DE). :
_ One benefit the Commission ascnbed
to the Rule in its 1982 Statementof . . = . -
_Basis and Purpose was that “the greater.
availability of price i information may . -
encourage entry into the funeral market
of hew competitors seeking to attract -
-business by offering lower prices.” 111
" ‘That prospective benefit was important
‘to the Rule’s remedial intent, because .
the Commission found. that the funeral .
industry'had histerically opposed price
advertising. 112 The Commission.. .
concluded that, as a result of that ,
reluctance to make price information

. readily available, consumers purchased

unwanted items and paid higher than
competitive pnces for 1tems they
.selected, 113 - - 1

The Commrssmn further recogmzed L
that easy access to'the market and a fair- -
chance to compete were prerequisites to
the entry of new retailers into the . -
" funeral market.}14°The Rule’s generaI .
“unbundlmg" provrsxon. §453.40), .
afforded that opportunity to new -
entrants by removing the primary ~. -
industry restraint on consumer choxce——-
package-only pricing. 113 The . .
Commission. found that, by “bundlmg o
all-funeral goods and services in a
package, funeral providershad

. effectively forced consumers to buy

" unwanted 4teins as a condition of :

. providing a necessity that only they can
provide: disposition of the remains.116
Section 453.4(b) of the.Rule prohibits’
funeral providers from conditioning the
furnishing of one funeral product or
service upon the purchase of another -

" product or service unless required by -

- law, such as embalmmg for interstate ] o

“1o]d, at 42273. . 140.

. WR-B-5at42203. - . . -

uz2]d. at 42268, © -

usld. at 42269,

114 R-B~5 at 42291. i
- 113 The Commission’s major Endxng in the :
original proceeding was that funeral providers. had
~ denied consumers the privilege of freely chnosing
the goods and servlmthey wanted by fmlmg. o, .
" disclose itemized prica. infoimation and by

¥ '9 1d. at 42281.
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shxppmg. orasa’ “practxcal necesslty, -
" such as emhalmmg where the consumer
" wants a\vmwmg of the‘mmams for -
_several days.: - -
Some ANPR. commemers asserted that

~ funeral providers; in. Tesporise fo. -

emerging competmon in-the sale’ of ,
caskets from cemeteries and other third-
parties, charge high “casket handling.

" fees” for arrangemerits where consumers

supply their own caskets purchased

- from these third parties.!17 The alleged. -

- purpose of these fdes was.to recoup -

overhead costs and profits built into. .
casket prices but lost on the thxrd-party

"” casket sales.. The Coniinission fn the " -

"NPR thus sought comment on the -
. existence-and impact of so-called ..

- “gasket handling fees,” and on whether,
and how, the Ruile should address. that
pracnce.llﬂ R

a. Existence anchmpact Members of
the third-party, casket seller industry 119
provided empirical and other evxdence

_ ‘on the purpose; widespread existence -

and impact of these “caskst handling .
fees.” Casket seller representatives-

- asserted that the emesgence of third- -

party casket sellersis directly . - . -
atmbutab]e to the Funeral Ruile’s e
"unbundlmg” provision; those salés
were. virtually non-existent before the -
Rule,120 A PAA official who. presented
the results:of a PAA membership survey:

. (the “PAA Survey”) on handling fee -

" issues, Mr, Duke Radovich, estimated -

" that there are between 100 arid 200
casket retailers in the country.J21’ -

. The PAA Survey provided' empmca.l
evidence on the widespread existence’

“and amount of “casket handling fees,”
as reported by the respondent retallers. e
Eighty-six percent of the respondents
said that at least 60% of the funeral
homes-in their market area assess.

- handling fees; about two-thirds said that

80% to 160% chiarge the fees, and one-
quarter reported that all of the homes:
impose. the casl(et handhng fee:.ll22 Mr, -

‘N7Sea R—A-l (Nonca uf Pmposed Rulemakmg] at
- 19867.; -
L Id at 19870 (Questlon 14). :
* 119 Thirdy casket sellérs generallywere e

- _represented during this review by the PAA. -

. 120 R-N-12-(PAA) at.18, 82. ‘See also, Rﬁdnvzch
Tr. Vol. I, 1029 (Caskst retailers awe their -
. existence primarily to the enactment of the Funeral.
Rule, whick allows-the consumer to ise-a casket

. from an outsida source);.and Drozda, Tr. Vol..11,.894

{foew casket retailers before the Rule because.
. providers would not accept the outsxde caghet and
*, provide funéral service), -~ @ -
121 Radovich, Tr. Vol. I 1057 (31 of the a0 . )
siirvey respandemswers active third-party casket -

" "sellers at the time of the syirvey): He reported that -

- . these thirty-one active casket retailers are lecated in.

R Florida, Hllinois, lowa, Mnryland.Mmhlgan.

Misswslppl, Nebrasks, Ohio, Pennsylvanm and .
‘Wisconsin; 74% of those sellers existin. :
Pennsylvania, chh:gan, and Ohio, Id; er-ml at
- Exlubnt “ A 3 n L.

mRadovich Hx-uu at 17 and Ex. B » 5. :

‘began imposing handling fees when
“third-party casket sellers entemd the :
market.125". - - B

- average bandling fee was over'$300; °
" 74% reported-an average fee between - .

- was over $500; 35% said that the largest
" of $500 was nearly equal to the average
- 30 states, testified that handling fees are

- - true operation cost, will try to recoup

- that-handling fees are thus roughly -

‘Radovmh conclude& thata' snbstannal

number of providers:assess “casket -
handling fees” wherevef third-party .

- sellers exdst.!23 Individual casket - © -
‘retajlers agreed with that finding,12¢ and’
further tesuﬁed that funetal pmvxders

Concerning the amount o "casket
handling fees™ assessed, 81% of the: -
PAA Survey respondents said that the

$300 and $500.126 Sixty-two percént | of
the PAA Survey respondents further
reported that the highest fee ¢harged -

fee was over $700.127 A “handling fee” .

wholesale cost of a casket'in 1988 ($517)
. and 60% of the-averdge casket mark-up

in that year ($821).128:Wendell Hahn of -
the FFDA, which provides financial - ©
advising services to 1,500 providers i in -

assessed because providers, who
typically charge professional service -
fees “hundreds of dollars” below their.

those casts that are lost by the thitd- -
party casket sale, Mr. Hahn cuncluded

equal to the amount that providers’ n@ﬁ-
declinable service fees are -

, ‘underpnced 2 .

5d, at 12, 17. 20 ) '
174See Neel, HX-25 at 4and Exhibxt z ‘l'sck, -

- ‘58at 5-5and Ex. B; and Heifner. HX-33 at 8and-
Bx. L.

125 Graf, Tr. Vol. H, 847. Neel, 'l'r. Vol. L 532—
" 584; and Teck, Tr. Vol. 11, 861-362. See alse, -
- Shewalter, Tr. Vol. I, 118. One funeral. provnier

" witness who-did not charge handlixig fees statad on |

‘ahe recn:d that, ifhe got competmon from casket. -

- 'Tr. Vol. I; 987.

126 Redovich, m{-:m at 18 and Ex. B, p. 6. o
7]d,
128 Sga Hahn, FFDA, Hx—é}s at 2, The average -
k-up in 1958 was $1,338 (average retail l:asket
price) minus $517 (average wholesale cost), or $§821.
By definition, a !mndlmg fee must be “high” if its’
purpose is to recoup ovarhead costsand. pmﬁt lost

" on the ¢casket sale.

129°F#, Vol. I, 692-693. Mr. Hahn Imtl:ax‘ .
suggested that by failing to disclose the. amount of

. .overhead not included:in tho'non-declinable

professxonal services fee, pmvxders may ba engaged
in deceptive pricing. Id..at 671.. :

Saveral local sutveys conducted bymdxvxdual . pri

casket retailers provided further evidence on, tho
ranga.of “casket handling fees™ in given market -

“areas. Thosa surveys.found that handling fees... - -

ranged from $100.fo $700'in Chicago; DeSota, R~—
B-42; and Hennessy, HX-61.at §; from $150t0 -
$1000 in Greater Pittshurgh; Neel, FX-25;. Exhibit .

- 2:at 15 and from-$100 to §800 in Detroit, Michigan;-

Teck, HX—S&. Exhibit A; Wendell Bahn of the FEDA
reported six instances among a sampling of fineral -
home records he reviewed. for the month of August..-

'1988 where handling fees ranging from:$75.t0-$480 -

were disclosed on praviders’ GPLs, HX-49 at 5, Tr: -
Val. I, 673, 7219-720; QOther witnesses, fitcluding. -

'8100) See, Ra L
 ‘retailer who commentad on the ANPR reported that>
. a small.casket manuifacturer in Chicago:was. se!lmg

Record ‘evidence m&mates that L
“casket handling fees” prevent potenhaﬂ :
price competition and rediic consumer
choice. Ninety-two pércentof the casket -,
‘seller respondents to'the PAA Survey-
reported that their casket sales have

. declined since the imposition of

handling fees; about one-thitd said &hat -
they have reduced or eliminated their -
casket marketing effoits as a result of ©

" those fees.130 One industry observer .-
- -testified-that “cagket handlm feas™ .-
have-caused the exit from the casket - *

. . market of five small businesses who "<~ ‘
-thought that they could gain market
. . share by offering third:party caskets at"

lower prices.)3r Several casket retailers
and others also asserted that these so-

. called “handlmg fees” impade price’
3 competmon by .removing consumers®

incentive to price-shop for less. costly
 caskets, and penahze consumers who do

‘shop.132 . " o
Fmally, third—party sellers tes‘hﬁed
that market forces will not: eﬁ'ecnvely

: n’egulate “gasket hand}mg fees,”.and. that N

the elimination:of those dnscnmmatory
fees would result in increased - :
competition in the sale of caskefs.and. -

- reduced casket prices.133 Mr, Royal -
" Keith, a funeral pmmderappeanng for '

the NFDA, when dsked on crgss-

. examination about the effect of market - '
forces on handling fees, responded that_ -

. he'was not-aware of any cases where-

mark'-'t fozces have suiccessﬁﬂly mducedl o

" two funeral dmzctors. test:ﬁad to the mtenm of

handling fees rariging from $425 fa $2;500; See .
Showalter, Tr. Vol. I, 120; HX-36, at 17 (citing sp ~

i open lettor from Steve Shurden, President of the

©Oklahoma Funeral Birectors Association, printed in
The Oklahoma Director, Yol. XV, No. 9 (Sept. 1985).

" at1) ($1,000-S2,500); Stzrks, Tr. Vol. I, 412 .(3700);

and Drozda, Tr. Vol. I, 896-897.($425). -
150Radovich, HX~101.at-20-22.and Bx. B. pp.

9 (sales decreased by 20% for 54% of respondents.

by 40% for 29% of sellers, and by.80% for 13% of -

respondents; aithough other market factors could

have copiributed to.the: dacmaaes, the PAA T

- attributed them to handling fees).

31 Show&lter. Tr. Vol. 1, 107~108.
t32See, 8:8., Teck, Tr. Vol. H, 867 Neel, Tr. Vol.

1, 568, 572—57'3. §15; Drozda, Tr. Vol. I, 923, 854; -

Radovich, Tr. Vol. Iti, 1063; Shuwalter..'rr Vol I].
109, HX{-36 at 18-17; and R—E—27 (MFMS ’
* Comment) at5,” - .

Casket retailers and others pmovxded avndem:e that
many tlmd-pany seilers offer caskets at prices. . -, -
lower thanthose charged by funeral homes. About .
half of the sevénteen PAA Survey respoiidents who
answered the survey’s price question said that their ' -
ce for the “samé or similar”;casket was at-least
$250 less than funeral home prices in their market.
area. Abot one-quarter said that: their j prices were-
between $100 and.$250:less; and.another quarter-
said-that their prices.were comparable (within.

govxch H¢-101 at Ex. B, p. 20. One..

90% of its-retail caskets on an at-need basis, . ..~ -

.. charging about half that of Chicaga funeral homes— "

$250 for a cloth-covered casket and $650 fora .
sealed .metal casket. Ses, DaSoto. R-B~42.. w0
' 1335ee, 8.g., Teck, Tr. VoL II, 872—873‘ D:.'ozda.
Vol. m, 944. 974, - .



" groups asserted, dite to thie industry’s: -
" - .. long-standing tradition of recovering. "

" through the casket mark-up, ani

. Many witnesses, including funeral directors, :
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their caskets elsewhere—by paying the -

“.mark-up-on the casket as-wellas the - - -
higher service fee that would resuit from .
other consumers.supplying their own .-
caskets, ... - TR

Those groups further asserted that ~ .

handling fees are not assessed.for ship- .
ins, outer burial container sales. - .-~ -

the amount of handling fees charged in
aparticular aread34 .- = . ...

. Providers’ basis for imposing. ..
“casket-handling fees”. Proponents of .
handling fees did not provide evidence
to refute that offered by casket retailers -
.and others on the purposéair::vh‘lenc;e .
- and impact of “casket handling fees” on .
- -the casket market, Funeral provider - - traditionally lost tc competing',: - "~

representatives, for example, did not -, -.

- dispuite that “casket handling fees”.are

" used to recoup profits and overhead: . s -
costs lost to-third-party casket sales, but ' because, unlike the unexpected loss of
deferided that purposg ori'several - a casket sale to a third-party seller, -
grounds.13s Providers’ responses to- - providers set prices for those services.
third-party casket sales arise, the trade .-~ with the knowledge that they will not -
make a sale in those cases. Finally, the -
funéral groups concluded thatthe -~ . -
amount of “casket handling fees” is * - .
sufficiently regulated by the market, . -
‘because providers that charge - .-
unreasonably high fees will offend
consumers and lose market share.136
, c. Commission’s-conclusionand .~ - .

- - amendment. The Commission has -
concluded that substantial ‘‘casket.. - -
handling fees” are imposedon.* . = -
consumers by a'significant proportion.of:

cemeteries; or for direct crematio
immediate burials where the consumer - .
supplies the-alternative container.

much of its. overhead costs.and gxoﬁt's <
. d not by

increasing service fees; lower service .
fees allow funeral hornres to provide full
service funerals, including lower-priced .
- .caskets, to thosé who mighit net. -
othierwise be able-to afford them... "
- Although providers in recent years have,

- shifted some of that casket mark-up t6 . .
service fees, the shift hasbeen very - . ._ )
gradual. The industry groups concluded - providers wherever third-party.casket
-that providers who lose casket sales to  sellers exist, and, as.a result, frustrate .
" -the Rule’s “ynbundling” requirements -
and resuit in the reduction of potential
competition in the sale of caskets
fostered by the Funeral Rule.137 Some
providers are forced to impose handling
fees because of their competitive -
reluctance to shift overhead costs and- .-
profit from the casket mark-up to .
professional service fees.138 Others may
use handling fees as a.direct response to
third-party competition. In either.case,
the issue to be determined in this =~
. proceeding was whether the Rule: -
should allow providers to condition a
consumer’s right under the Rule to-.
obtain a funeral service witha - -.
consumer-supplied casket upon the
payment of a non-declinable fee, - -
charged in-addition to the basic:

" third parties must, as a result, still -
forego the recovery of much of their. ~
‘costs and profits that would have been:
inciuded in the casketsale. =~ - - -

- "'Those groups asserted that the _ -

- impositicn of “casket handling fees” is

* an isolated, non-discriminatory practice

. that fairly allocates providers’ overhead

"costs and profits; the purpose of the fee -

" is to obtain from consumers who by

- .third-party caskets consumers’ - .

proporticnate share of providers’ costs

and profits for rendering the funeral -

. service, Providers* only alternative to .

. .handling fees, the industry groups -
~‘argued, would-be to raise service fees
charged to all consumers, which,in .-

* effect, would require regular clients who

purchase providers’ caskets to subsidize -

the funerais of consumers. whopurchase __. - . - . . -

L ‘ St T T L 13sR-M-0 at 181-189; R-G-6 at 8083,

h . Individual providers agreed with the NFDA and

NSM position. See Hocker, HX~111 at 13; Franzen,

“Tr. Vol. I, 819-820, Tr. Vol. III, 1408; Hennessy,

Tr. Vol. II, 997-998; Keith, Tr. Vol. IIf, 1419; Yurs,

.Tr. Vol. II; 530, 563; and Nilsen, Tr. Vol. III, 1414~
1415. See also, Hahn, FFDA, Tr. Vol. II, 692-694.. .
- 137Even if “casket handling fees” werenot © .

: "+ - widespread, their coverage in the Rule would ba:
‘. handling any casket is minimal; the cost forthat,  necessary because they frustrate the original Rule’s
- servica is normallyinchided irthe non-declinable  “unbundling’ provisioti and impose substantial, * -
proféssional services:foe; Sea R-M-9 (NFDA/NSM) ** unavoidable costs.on consumerswhomake .©: ;. ..

gt 182; Hahn, FFDA, Tr. Vol. II, 692-603; Bates; - - purchase decisions based on their rights under that
NSM Executive Director, Tr. Vol. I, 706-708; .: = Pprovision. = - R
Simms, funeral director, R-J-8 (supplementing HX- 128 Thie

" 42)Dr. Nelsoni; AARP, Tr. Vol, I, 77-78; Showalter, .. made by funeral provider groups duringthe- . -

industry analyst, Tr. VoL II; 118117, 120-122; . ~* " progeeding thiat regulation of handling fees would. - -

Graf, Tr. Vol. II, 652; Hennessy, funeral director, Tr.

Vol. 11, 1009-1014; Radovich, funeral director/ -

casket retailer, T¢. Vol. IIf, 1044-1045; Starks, . °

34T Vol I, 31422, © .~ .. o
. 135 Nor did the NFDA and NSM argue that “casket
handling fees” ars imposed for actual services” -
- rendered in “handling” consumer-supplied caskets.

testified that providers incur no additiongl labor or '
insuranee.costs when third-party sellers:provide.d-
casket, and that the actual labor-time spent : :

inission disagréés ‘with argument ts ¢

the propriety.of the handling fee cost and profit. . -
4 . adjustment, throngh the imposition'ofa separate;
funeral director, HX—41 at 11, Tr. Vol. I1, 369;.and .. - non-declinable fee charged in addition to the non-.
+* . Drozda, funeral difector/casketretailer, Tr. Vol.I1, ~ declinable fee for:“services of funeral director and
IR A ) ST 7 e staff)” andnotthe amount of the handling fes. -

- penalizes consumers for exercisi

amount to-*“price regulation.” The primary. issue i ..

- *No. XXVII-211.- - ~

professional services fee (alteady -
permitted under the-Rule:to benon~ . -
declinable), or whether the Rulé should

ire praviders'to recoup costs and' -« -

 profits lost to third-party:casket salés-in
ways that do not violate the intent of the -

Rulé’s “unbundling” provision. For: . -
example, providers under the Rule may--

o .. - recoup any unallocated costs-or profits "

lost to-third-party casket sales in the -
non-declinable professional servicesfee
permitted by §453.2(b)(4)(iii)}(C). The - - .
Commission has determined that the
latter course is warranted to affirm the

“ '’ Rule’s intent to increase consumer - "

choice-and reduce barriers to price . - -
competition. R A

_ Section 453.4(b) of the Funeral Rule- -
was.intended to address-all “bundling” .
arrangements imposed ‘on' consumers%:y

.. funeral providers. Under that praovision,
. - consumers have the right to.decline the
- purchase of any itein, includinga* .- - .

casket, from a funeral provider, and-

-. - elect to supply their-own. Thatright; " - .

however, is illugory if funeral providers - °

"." can condition consumers’ choice on the-: |

payment of an additional, nion-
declinable fee. The fee, in any. émbutgt;‘ :
s for exerci eir
choice afforded by the Rule,139 8 R
" “Casket handling fess” require -
consumers to-pay two substantial mark-
ups, one on the casket they purchase -
‘from the third-party seller, and another- . -
on the casket they did not buy from the - .
funeral provider. The evidence indicates
that handling fees average between $300 -
and $500, and often are higher. That"~
burden, the evidence shows, effectively

- Temoves consumers’ economic incentive
.- to purchase-a casket from anyonebut -

the funeral provider. Casket sales by

third parties have declined as aresult, ~:- - .
- and several retailers have curtailed their

marketing effogts or withdrawn from the -
market: Handling fees thus frustrate the' . -
purpose of the Funeral Rule—to.ensure -

" informed consumer choice and fostera
‘competitive funeral market. The -

Commission thus concludes that casket

. - handling feés are unfair conditions ona .- s

consumer’s right to decline-unwanted -

- items he or she may wish to purchase-

elsewhere, in violation of section 5 of
the FTC Act, and the spirit of the Rule’s

* “unbundling” provision (§453.4b)):4

13 Section 453.4b)(2)(ii) of the Rule periits. . -
providers to refuse g request for goods and services

. that would be “impossible, imptacticalor ... © . .
) excessi@elybutdgns@me".w-pmyid&m..l L

provision, however, doés not permita funeral..

 provider torsfiise service.d a consumer becausaths

consumer supplied the casket. See, e.g,, Staff ~ . ..
Opinion Letter to George W. Lemka, Executive: .
Director, Casket Manufacturers Association of -

- America (March 18; 1985), FTC File No. 215-46, - .

ruishing of ény funeral, . .
" good or service:upon'the payment-of a so-called - ..

140 Conditjoning'the fu
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Section 453 4(b), however, does nct o

.-specificaily address the practice of
conditioning the fumlshmg of any -
funeral goods or services:on the
- payment of fees, such as “casket -~ . -
handling”’ fees, because those fees have .
developed since the Rule’s - " - '
-implementation; and because.they are- -
_ not conditicsied ‘chiarges for*‘goods” or
_ “services™—the.conditioned products:
referréd to in that provision. The" ~
. Cominission thus has concluded that so-

. called “casket handling’" fees, and other

" non-declinable fees that are more a 5)
“referred to as “recovery of overhes
profit” fees, need to be separately

The Commission recognizes the".
. legitimate desire’and éxpectation of
- funeral industry members to recover -

. -overhead costs and realize a profiL The |
Rule, howéver, permits consumers to
select and buy only the items wanted -
unless state or local law require

otherwise: The Funeral Ruleis deszgnedi :
to permit funeral p;mvxders to have'one .

non-declinable fee to recover gereral
overhead costs—the fee for the basic
services of furieral directer and staff. -
.- Permitting funeral providers to have
. . .additional surcharges, whether they are
" called “casket handling fees,” or .
somethmg else, would frustrate the °
;. Rule's aim to promote full ltemxzanon
- and informed consumer choice: -

- ‘To prevent that result and claiify the ‘

. current requirements of the Rule, the
.Commission has added paragraph - -
) (2)) to §453.40of the Rule. That
-amendment prohibits as an anfair or

deceptive act or practice the furnishing ..
" | aRernative containers.’42. .

of funeral goeds or services upon
payment of any conditional “fees” net -
. otherwise permitted by the Rule. The .
amendment, however, permits, fimeral
providers to récover overhead im the two

practice for the same reascns articulated by the .
Commissicn in declaring *“package-only” pricing-
unfair when it promulgated the Funeral Rulé and -
its géneral “unbundling”” section—453.4(b) {the."

" practice is provalent and imposes substantial and
* unavoidable injury on consumers) See R—B—5 (SBP).

at 42269-71. -
- 141 The Commission pmhxbx!s foes that are

similar in purpose to “casket hiandling fees” in. x!S ' -

Advertising of Ophthalinic Goods and Services
- Trade Regulation Ruld, 16 CFR Part 456. That Rule
Fequires aye doctors to give consuriers.a copy. of
. ass ption, g that consumers can
.shop for eysglasses, Section 456.7(c) of that Rule
* fartherprohibits eys doctors from charging _
*  consumers a fee “as a condition for veleasing the ~
 prescription,” other than the examinatisn fee. The
section thus prevents éye ‘dectors from chaxgmg a -
fea for goods and services not provided that, in"
effect, would penalize consumers wiio wish to
comparison shop for ophthakmic goods. Like the -
non-declinable “casket handlinig fee,” the. - .
. conditional fee prohibited by this Ophthalmic -

. l‘lght under the Rula to.exercise free chmee.

© the public, and by having the non-
"declinable fee for basic services of

-453.4(b)(2)(1)(A) of the Rule.’

_re

' many years have so adjusted their
- pricing structure to account for . -
consumer-supplied caskets {in ship-in .

- providers to recover lost revenue from
- casket declinations simply by raising
* professional service fees: In the short-

- more and some less than they would'
" withaut the right to decline if pmvrders

o azcmally raise.service fees in orderfo .
' recoup revenue lnst to tlm'd-party casket

ways permxtted by the angmal Rule—by
marking up the items offered for sale to

funeral director and staff; permitted’ by
§§453.2()(4)(iii)(C)and

The Commissicn also has. amended
§ 453.2(b)(4)(m)(C)(2) ofthe Rule to. *

quire
of: (1) The dellar.amount charged:for -
any non-declinable basic prnfesswna]l
services when that charge is included 1 i

.the price of the provider's, ‘caskets; and’
" {2} the statement “This same fee shall be-

added to the total cost of your fitnéral”

- arrangements if you provide the casket.”
- These amendments are inténded to have

the same effect as the amendmientto -

" . §453.4(b) above—they prohibit funeral

providers (who choose ot to.ifemize -

- the charge for basic professional

services) from charging consumers who
purchase caskets from third parties a -
non-declinable fee for recovery of
overhead and. proﬁt in addition to the

professional services fee chatged to alI
_ customers. .

‘These twa amendinents are. not.
intended to impede funeral pmvxdezs

 from recovering overhead costs and
" earning. profits from their operations.. -

Efficient providers can structure their
prices charged to all consumersfo_

- recover the revenue lost to ﬂm-d—party '

casket (or other merchandise) sales. The
evidence indicates that providers for

cases), outer burial containers, and

- Providers asserted that the ﬁnpact of

. aban on imposing separate, non-

declinable casket handling fees,in .- ~
addition to the non-declinable. -

- professional services fee, would be

“casket handlmg fee,” ar- any othar non-daclmable V _
fae not otherwise permitted by-the Rule, is an unfair

increased professional service fees to all

- consumers. The funeral provider
* industry made the same argument in the

original proceeding regarding the effect
of consumer declinations caused by

- Rule-required itemization.)+3 As the

Commission reasoned-at that. tlme,

- providers under the Rule can set or shft

prices as they wish; but the long-term
competitive unpact of the Rule’s price =
availability provisions might not permit

term, some consumers miglit spend -

Goods and Services Rule fmstratésa consumer’s  * 7 .| 12 See, @.8., the evxdence cx:ed at nme 336. supra

49 Sea R-B-5 at 42298. i

sales. As dlscussed earher, however, the
evidence in'this pmeedmg indicates .

- * that, although service fees general]y are .

underpriced by rouglily the average
handling fee amcunt, pronders are .
reluctant to raise-service fees even '

"." under urrent competitive conditions. °

In any event, the evidence indicates. that. :

the impact of a ban on han
, among other things, disclosure - P G dling fees..

would more hkely ‘be-increased.: -
competmon in the sale of caskets, and .
in turn, an overall reduction’ mcasket S
pncesovernmel“ PR S
4.GPL Timmng:smbutzon e ‘
~ Requirements. Section'453. 2(1))(4) of the ’
" Rule required providerstogivefor.. ;| -
retention a General Price List to persons .

. who inquiré in person about funeral. .

arrangements or the prices of funeral
goods and services. The GPL miust .

* contain, amonj other things, several. .

disclosures abeut consumers’ right & tn

. select only those items they desire and .
. the retail prices for-17 specified items,

if offered for sale. Providers.under .
- § 453.2(b}[4)(x) of the original Rule were
. required to offer the GPL “upon. - .
beginiing discussion either-of funeml
‘arrangements.or of the selection:of gny -
funeral goods ordﬁmeml services.”: '

- "(Emphasis added.)

-Many funeral, pmmders. however, :

B erroneously believe that the GPL must
- be given xmmedmtely upon initiation of -

- preliminary-arrangements. discussions -
that do notinvelve:price or specxﬁc

.. goads or services: That - :
. misinterpretation leads them ﬁo offer the'

GPL at arguably inappropriate times,.
such as during preliminary discussions -
of death certificates or veteransbenefits,
or, in.the case of an out-of-town death,
the lacation of the deceased.!4s

To remedy their concerns, prowder

. groups proposed repeal of the GPL
. timing aitd Histribution requirements,

or, in aitemauve, amendmerits that

. would require providersto: . .

‘(1) “Make: avaﬂable" to consumers az
- GPL; -

{2) ‘Offer the GPL to consumers w}m
inquire only about prices; -~ - '
. (3)Offer the GPL to consumers beﬂ'nre
“specific” funeral goods.or funeral .. -
services are "selected" or pnces
discussed; and - :

(4) Give a GPL for mtentmn mﬂy m o

. those consmners who request tokeep |
L jti4s s

The Commissmn Tias determined,’
Towever, that the preponderance of ﬂxe K

. evidence does. ot warrant the sweepmg

amendments to, or. repeal of

144 See, a.g., the evndence dxscnss-d at uotes 135—
138, supra. . - .

1 See R-N-1 (SR) at 151—153. e I

1sR-G-3 (NSM) at 43; R-G-6 (NFDA)m sa, R-.

_ M-9 (NFDAINSM} at 277.



"' draws that conclusion particularly in

" services and value price information

" some fine-

i cbligations under that provision. - -

. ... amendrents would
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s 453;2@3(4)(i) as proposed by funeral -
provider groups. The Commissien. " : - .

light of the empirical evidence on the
level of providers’ compliance with the
cwrrent GPL regirirements (23%. give the
GPL at the outset of arrangements * -
discussions}, and the svidence that” = .
consumers want price and options
information about funeral goods and.

" that they re
*'transaction. -
The Com

compliance evidence, however, that - -

tuning is necessary to clarify
the Rule and promote increased -
compliance, thereby enhancing the. '+ -
Rule’s opportunity to provide benefits to
consumers. The amendment discissed

“below thus is intended to rexnove any -

ambiguities and uniiecessary rigidity in
§453.2(b)(4)(i) that dppear to cause . -
funeral directors to misinterpret their-

ive early:in the funeral

. . Provider fr.oup proposals would have -
‘unacceptably narrowed the -~ -~ -
.Ccircumstances in which providers
would be required to provide aGPL to' .
.consumers, First, the suggestion that: -
. providers “make available” a GPL might
“have been tantamount to effective repeal
of the entire GPL requirement if such
" language means something other than-
- physically giving the GBLto~ ... .~
‘consumers.147 Consumers. might receive
no0.GPL disclosures about funeral
" service prices or options, or concerning
. - their rights in the funeral transaction’ -
. under the Rule or other laws, unless -
- ‘they asked to see the GPL and providers
- voluntarily complied with their request.
* . Such a change is not warranted, given
record evidence on relatively low,

~*.overall levels of Rule compliance. Other

. evidence—that consumers aré reluctant

" to-raise price issues after the death of a
loved one, that consumers, nonetheléss,
desire price and serviceoptions .~ - .
information, and that consumers benefit

. from price information they receive -
early in the funeral transaction—aliso. . -
sugports‘ this conclusion, - | ..
- Second, thie NFDA suggestion that. -
providers need only give.a GPL to.
persons‘who inquire in person about the
“price” of funeral goods.or services. ..

- would eliminate the obligation to give a

GPL to those who ask about prices or

.. “funeral arrangements.” In light of the

. evidence just mentioned, this proposed

narrowing-of the GPL distribution” -
requirement is not:supported by the .
record. Although one of the Rule’s goals

147 ‘The proponents of this change did-not
specifically explain or define the term “make:
available,” or how this and other suggested

change the current:
requirements of §453.2(M)(4)(E). . -

- evidence to support a charnige;

ission is' eisﬁéaéd by that B . T
** providers make the GPL available at the
. funeral arrangements conference before

" Virtually every funeral difector who advocated a
- change in the GPL timing requirements expressed

. at a hospital or nursing home,; or at the home.of the

' is'to.increase price competition, and, in

tum, reduce overall consumier . . =
expenditures, the Commission also- .

_ * intended the provision of ifemized price

information to alert consumers to their .
various options and to permit them to

“select only those items they desiré, . , ..

whether or not expenses.would be

. reduced as a result.!8 Lacking record

. consumers who inquire about provxders’
" offerings; and not their prices, should - . rights undes
- . event, the preponderance of the record -

thus be entitled to'receive a GPL: _
.Third, the NFDA proposal that "~ .

“specific” funeral goods and services -

are selected or prices discussed would " ‘
- before they make selections, would be-

remove the requirement that providers
give the list at the beginning of -
arrangements discussions, wherever
they take place. Récord evidence.shows:
that consumers-benefit from price.and -

" service options information, including
‘the GPL, that they receive early in
selecting funeral goods and services,

and that at least some funeral ~ .
arrangements, shert of a formal : '~
“arrangements conference,” often can’
and do cccur away from the funeral
home premises. {4 Other evidence

18R-B-5 at 42297, . -

concerri about whien in the arrangements
discussions might be the sensitively correct time to

- discuss “price” with consumers. None spoke of the

correct time to provide or discuss information about
funeral servics “options” and their relative cost.
The record evidences, however, suggested that -~

. becauss price issues may not specifically arise early -

in'the transaction, due to mutual provider and -
consumer reluctance, consumers may choose

. particular types of arrangements, or specific items,

without the benefit of information aboutthe .
aveilable alternatives unless they receive a timely.
GPL. B . . LT

*149 Ses, o.g., Hennessy, funeral director; Tr. Vol.

- H, 1026—1027 (timing of visitation and service often
* likely to be among first topics of concern:to a family

during removal}; Hunter; Tx. Funeral Service

.- Comm'n, Tr. Vol. I, 602503 (discussing funeral

arrangements away from the funeral home is a very
common practice); Johnson, NSM; Tr..Vol. 1, 744 .
{conversations away from the funeral home border
on making funeral arrangements); Simms, NFDA,

“'Tr. Vol. 11, 452, 470471, 473 {various arrarigoments

discussions during removal have occurréd); Hocker,

"NFDA, Tr. Vol. I, 1402, 1479 (problem during

removal when the family says something like “can - ) B
"+ 82%-of Gallup respondents who were offéered'a GPL

we have tha funeral'on Wednesday” that triggers

.presentation of the GPL); Dr. Nelson, AARP, Tr." -
Vol. 1, 91 (preliminary arrangements can occurin® -
consumers’ homss where their conceptofthe . = -

. funeral may be discussed'and formed); and Klein, ™ ,
" AARP's “Excel” Study were unaware that providers.. ..
- are required to give consumers written price.lists - . - ..

NYSFDAB, Tr. Vol. IT; 1067 (not all arraigements.
are made in the funeral home). - . .. : . -

Empirical evidence from:the Replication Study - -
on that issue indicated thiat 14% of consumers said, -

that in-person arrangements discussions took placa

respondent, the deceased, or a relative. See R-B=
2 at Table INI-24, p. IE-33: The extentto'which .

. some of those respondents may-also have -.
participated in discussions at the funeral homeiis: .. ;..
) ol "E-1at3,

notclear fromthe data,

‘discussed earlier demonstrated that " .
‘consumers’ knowledge generally about
- the funeral transaction; although. - .© - -
"suggestion, consumers’ opinions-about -

"individual items could thus be formed,

- price and service options information -. - * .

" consumers who request to keep the GPL ~ .
" record. The evidence indicates that most. . ‘
. consumers value.the GPL enough to . *: -
. keep it when it is offered for = -

" there were evidence that consumeis.are - -

retain the GPL, The record does.not” - .
" .contain that evidence, howéver,and .~ - .

- consumers would think to ask to retain_
- the GPL. Consumers, as-a result, would -

‘GPL to comparison shop in at-need.or

- home charges. ~ | . ...
+ ‘The Commission has amended -

- GPL without limiting consumers” ability
" to-use the information-provided by GPL

" afuneral provider-as the marketing of pre-need.. i
. funeral services ificreases, because the time:. . - . -
: constraints surrounding at-need-arrangements:are... -

et

somewhat improved, is still relatively. -
low..As a result of adopting the NFDA . ..

the overall type of funeral serviceor- . = -

benefit of the GPL disclosures, .
concerning prices, optionsand . . .
consuiner rights under the Rule, In'that

or actual selections made, without the .

evidence supports the conclusion that - -
the GPL's-purpose to provide ready - ..

for corisultation while consumers are. . -
considerinig what goods to purchase;

unnecessarily defeated.” . " - . L. .

‘Finally, the NFDA-NSM proposal that - . -
the GPL’s “give for retention” - .. . :
requirement be changed so that only -

may do so is not supported by the. -

retention: 150 The Commission might not
disagree with the NFDA suggestion if. -

aware of their right under the Rule to.

instead shows that consumers generally
are unaware of their rights under the
Rule.151 There is'no record basis from~ .
which to conclude, therefore; that: ... - . .

be denied the opportunity to use the. = - -

pre-need situations,!s? or to compare .. . -
authorized-selections with final funeral -

§ 453.2(b)(4)(isto-effect two chariges to.’
its originalspreventive requirements. - .
This amendment remedies. providers’ -
stated concerns about the timing-of the -

disclosureseeffectively. First,the - =~ .
amendment clarifies the GPL “timing"-

130 Eighty-seven percent of RS respondents and’

to keep said that they took it-with them. See R-B--: ..
2 at Tablé -32, p, HI-46, and HX~68, Ex.B,p, -~ . =
7and Tabulations; p, 29, .~ 7Tt

151 A majority of consumer respondents to the -~

when they come in to inaka-atrangements. See-. . -
Soulas, HX-76at3. .. " . . -

152Record evidence indicates that consumers may .
increase their comparison.shopping before selecting: -

Dot present to the seme degree. Ses; e:g., Neel, R~ ... .



. - funeral home “or elsewhere.” Recoid .

- Plerson, R-G~1 at 2-3; Starks, Tr. Vol. If; 402;

. raised. Ses, p.g., Hocker, Tr. Yol. I, 1435; Johnson,
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requirements by bmakmg down ihe ..
tnggenng term “fiineral arrangements” .,
into itsc t parts, namely, .
dlscussionsnfpnces, theovm?alltypaof
funemlsemceordzsposaﬁan or.. . -
- specific:funeral goods or services. This
- change should eliminate the apparent .
- pmvxdermismteqmetamn that the: GPL
must begwfnmmedzately upon
initiation .o mngements
discussions Snax do n.otmvnlwe price-or
specific gonds.or services. It clarifies,.
however, that discussions about the
overall type of service trigger the GPL
' requirement, and that providers must .’
- ' give the-GPL at thebegmmng ofany
- discussibn involving prices, the overall
. type of Tunéral service ar dlspasmon or
specific funeral goeds or services.1s3 -
Second, the amendment clarifiés the -

= 'GPL “distribution” ‘requirement .

. contained inan nﬁgmalcomphance

- guidelines interpretation that requires .

* that providers must give consumers the
GPL whether discussions occur in the .

evidence shows. that arrangements 3 may .
occur away from the funeral heme . -~
premises. However, the amendment

. exempts from the GPL reqmrement in-

I person prov:deuequestsfor Iier .

- autharization if the provider
- makesessennall the:same GPL, .

" . ‘disclosure uu:ed by § 453.3(a){1)(i): of
the Rule- cnncermng the ] gal necessity

for embalmiz:f
Record evidence indlcates that

providers often may be placed in‘the

consumers’-requests to discuss . .
selections during removal of remains, I
providers are willing to commit -

that time by making arrangements, o
- record evidence supports consumers’

right to receive'a GPL.: Record. evuience
- also shows, however, that giving the
GPL during removal may be awkward, -
offensive, and unnecessary ifno other
arrangements discussions occur at that

tlme Such ev:dence ﬁlnhermdlcates s

-133Record avxdanne indimtes thatseme pmvxders
have construed the term “selection™ in the original *

NP provision to'mean cheosing indiyidual items, such

. asthecaskstormuh.Sea.e.g,F Hunter; Tr. Vol.-
. 1 801 {“as long as before they sign‘the contract, .
befora they loak at the caskets and selict the vault
and the exact kind of funeral”); J. Hunter, Tr. Vol.

- 11, 684-505 {“after we hava discussed some'hasic o
furieral plans, when the arranger has:dotermined.a
fesl for the families’ wishesmd.deshs.md prior.
- to the selection of any services and/or goods”); -

Franzen, Tr. Vol, T, 818}, Other providers are -
reluctant to:discuss the-GPL nuil-prica issuesare -

.Tr, VoL1, 734; Sta:ks. Tr. VoL 11, 402—403.&:»4
_Hennessy, Tr. VoL T, 1028 - -~

l"Anyo\herdimnssion*&nrmgﬁmﬁmu’bnut o

" price or the selectianof faneral goods or services.
-~ would trigger thamgummeatﬂmtpmvidsm»g!w
consmnm thaGPL. .

'bethemstpi,

- The original:
 resolve this issue for embalming - - -
: mquestsmmieoverihetaiephmabynot

. But the

o dlscussllaan if the consumer so.: desu‘eé
- The Rule’s embaimmg
-predicated on that basis. The
. amendrent s:mgly suiwtihnes the

. price for the services of fiineral directer

that a pmwider’sreqmst for pr.iar .
embalming authorization, by itself; may
entially offensive . -

situation for both consumersand -

- funeral directors, becanse: it is a reqitest. -
to perform-an intrusive: pmcedurem .
soon after the survivors' less. 155 -
‘and amerided Rule..

requiring any disclosure in thit case, -
Ruiemeqmmedthatﬂ:e
‘GPL mustbegiven if the request is. - -
made in person.156 If no other selections.
are made when the providerseeks prior

... permission, arguably the most irirportant.

information consumers need to make an
inforied response at that time concerns.
whethér embalming is necessary. The -
required disclosure that embalmisg is
not required by law except in certain
 special cases should trigger that - -

pmvxmare

‘disclosure of that information for the: .
provision of the emueGPL tumduce
the burdenon providers and consumers
and to promote promote compliance with the .
Rule. Under the amendment, providers

»wonidbemmmphancaaftheye:ther

pmv:dedacﬂ.whenseehngpnor :
pemsmm,mmadethemqmmd .

_embalming disclosuze.

" 5. Fees for Basic [Non—declmable) VS,
.. - Other Services .
uncomfostable position of respanding to

Section'453. 4{13) of the Ruie Jmpﬂses
- the general Iegai requitement that -
consumers’ ‘selection of funeral goods

consumenstaﬁnancxalobhgahonsat and services be permitted on an .

1texmzed basis. However,

‘§ 453.4(19)(2)(1)(& permits an 'excepnon

to that general right to select. Under that
prov;smn. consumers may nof decline’
. the basic services.of the funeral pmv.\der
if the pmmder so requires. The’

. provision in that event. ﬁuther:eqmres
‘that providers place on 'the GPL the

following statement:*However; any -
funeral arrangements you select will

Jinclude a charge for our services.”. -

Providers under §. 453.2(b) ) HIMC) -

must also place the following disclosure -
~. items required to be separately listed on - -

. the GPL. _

- Gmdehnesstated. must be included in

on the GPL in conjunction with the

and staff, if the fee'cannot be declined:
“This fee forour seivices will be added

‘.. to the total cost of the fiineral -
* arrangements yauselect.ﬂ’]mfeem
alreadymclmdedmmwhmgefmduect

* cremations, immediate burials, and -

» forwardmg or reummng mmams.}”

- 1558g0-R-N=1: (sx)mzoy-zmﬁuaﬁ&l diamsmn -

ofpﬂorembalmmgapprnvai issuesmxssddmmg
the proceeding... N

B : lMSeeRB-&atzsom (ﬂlnstnﬁon#ﬂ].

that excephon, reasened that

Pprocess of selection itsslimvolves use

. "of the provider’s services, i

theacm.algoodssandsemnesdmsmby o

. consumers, The Comunission thus

pemnttedpmuderstnmakathe SR

semcesoftheﬁmemlmmdermn- S

dedmabie.”" N S
The Commission: also unended that

o thenon-dechnablefeefor rofessional

services wonld include unfyﬂxe chalge :
for providers’ hasic services in arrangmg ’
and | planning the fimeral, and not
dmf;m servifch a::ﬁematedmth
provi -any of the other'sixteen items
for which

losure; reqmrement) 1#%9The =
definition in the original Rule 1tself
stated that the services of fiheral .
director and staff “are the' ‘services, not
in¢luded in prices.of cther categories in -

" '§453.2(b){4) which maybe furnished by F
. a funeral provider in arranging and -

supervising a-funeral, such is
conducting the arfangements’

* conference, planning the funeral, = ..
“obtaining necessary penmts and placmg '
) obxtuary notices.,"”160.. -
" The Commssmn,however. dul not -
-+ codify in the Rule its intentregaxdmg
_-basic services.other than inthe = . . -

definition. No substantive Rule -

- provision thus'clarifies that pmvxdeié in -
. disclosing itemized fees on the GPL, ..
. must separate. “basic,” non-declinable. °

services from services assaciated: mth -
providing the other, declinable GPL,.
goods and services, including:such

items as “use of facilities for vxewmg," '
and “usé‘tsf facilities for funeral -
cerernony.” The:original staff. -
compliance guidelines for the Ruie, asa -
result, contained lengthy in retauons '
of the Rule on that issue, co::!p

that the non-declinable fée for “semces

- of fuileral director and staff"’ may not

include a- charge forthase services.
involved in providing anyof the other

for those services; the.-
the price for'each of those jtems. The -

+ Guidelines further concluded that the
non-declinable fee for services may.

mcludethe sezvices hstedmﬂm Rnles' -

) mseenn-satuzsz. C )
mUndezsm.zﬁb)w(ﬁn(C};themn-dechnabh .
pmfassionalmnesheaimmnyimluﬂanhusu R
forunaﬂnmmdpmmdnpowrham
I”Id.malstMatm RS
: lesctmnm:l.(n). L

itemization is required on‘the- - .
. GPL.138 The Conimission, for- example T
: spemﬁcally”ﬁsed the term “basic ~ .
;. services” inl referringto those services -
- that consumers. could not decline under
. giiis 2(b](4)(m)(C) (the GPL service fee



~. the inclusion of s service items that all

" VolML1121. .. )
" . i5See, a.g,, Bennett.'l‘r VoLI 355; Carlson. '!'xj }
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definition o “servxces of funeral
director and staff. 161

The only fee permitted by -’!he Rule to .
. the facilities fee issue presented by the -

be non-declinable at the outset of the.

* funeral transaction is.the charge for - -
- “services of funeral director and staff™:
. and items that are required by law:1s2°

" Several public hearing witnesses - .. -

~ expressed their view, however, that the .

original disclosure reqnuement forthe-
‘non-declinable services fee permitted

. consumers do niot receive with their. .
 arrangements, so that consumers. may be
' paying for services not received,is3 or
. -that the services fee should be breken
. down to'separate fees for arranging ¢ all
funerals and fees foroptional
services,164 These and other witnesses
further suggested that consumers are *
. unaware of that. potenual overpayment
. problem.iés.
., Still other wzmesses ldenuﬁed
" another problem with the ongma]
" services fée disclosure. Thdse .
.parnmpants testified that, although
consumers who “sliop” among.

" providers rely on quotes fer service feés .

‘as a basis for comparison, providers in .

. Jact appear to include different nems m - providets on their GPLs may not bs -

o fully separating non-declinable semcesv
- . from services associated with provxdmg
" " other. items on the GPL.. To.the extent

. theit service fee charges. Price*
- comparison among. funeral homes is
- difficult as a resiilt.1s6 The record .
contains no evidence or views
" specificaily controverting this:” =
. In addition to these services fee -
difficulties, funeral provider groups -

- “asserted that thie exclusion of a separate,
_ - nor-declinable “basic facilities fee” =~ -
E from the requned GPL hstmg

C. ""R B--6 at 28068—28069. 28076 and 28087'
", 1e2id, at 25077 (llus, 212). Cemstery or.

. mmatory requirements, embalming as a*‘practical
necessity,” and requests that are “impossible, ..
impractical or excessively burdensome? to provide
may result in “non-declinable” charges under .

' ctitain conditions. Generally, however, those items

are not considered *non-declinable’ in the'sense .

.. that consumers, at the outset of planning - ..
amngements. bave no choics but to puichase tham. .

- 163 Mumson, Tt.Vol. H, 771, 776; Karklin, - .
consurher, Tr. Vol. I, 553; Carlson, T¥: Vol. I, 501

- s0%; Sayder; Tr: Vol. I, 1252; Pergusen, Tr. Vol.
" I, 1180; and Showalter,. j’oumahst/hospxce :

counsslor; Tr.. Vol. I, 121, 148. Lo
184 Klein, New Yoik State Funeral Dlmcun :
- Advisery Board, T¥. Vol. It, 1040, 1062; Mamson. .
industry cbserver, Tr. Vol. 1, 771, 778; Carlson,
" auther, Tr. Vol. I, 500-502; Snydar, West Coast
Directer, Consumers Union, Tv. Vol. I, 1252-1253;
" Perguson, Seattle memorial somely,'x‘r .Vol, 11, :
1218; ahd Blake, W‘wconsm nmmonal sm:xety, 'l’r

Vaol. 1, 509-501; and. Snyder. Tr. Vol. HI, 1252,
168 Simms, fureral directar, Tr. Vol. II; 495
{corisurners rely o proféssional service price);
Johnson, funeral director, Tr. Vol. I; 755-756;-
Batimer, funeral diréctor, Tr. Vol. III; 1287; Starks,

1219 (1987 Seattle survey for pnbhcauonshowed
"services” vaguely' and variously described). -

. of the FEDA asseited that:providers’
" inclusion of the costof providinga -
" special-purpose; facxhtym other chmjges,

- concluded that thie Rule should- permit
' a separate basic facility charge that- is .
" non-declinable.1$? Some funeral -
" providers, in fact, currently‘inchide

* original requirements for the dlsclosufe

. informational problems for consumers

.. more services than they actually receive. "
" §5453.2(b)(4)4H)(C) (1)'ind (2) and - ;

. 453:4()(2)()(A), so that all GPL

-charged" for some services if providers, : ‘
- ~disclosuresregardmg the. non-dechnable_

.. _. confused ahout which" services are
. . declinable and.which are not, include -

- 'with declinable- nems, such as **use of

' Still other consumers (or groups such as
- . . prices foruse of facilities and the .
. publish comparative price data) who
.- attempt to comparison shop may not
-readily be able to-do so.-

" non-declinable services fee:
. -Amendment of the:Rule; however, to .
permit & non-declinable *‘basic facilities -

“ ' Tequirements, The Rule’s core purposa
- is to permit itemization so that
. consumers may select only the: fumera]l

' 1tems The Rule allows pmmdersm :

funeral director, Tr. Vol. I, 423-424); and Pergusen, . 7 R-M-9 (NFDAINSM) at28. -

Seattlememorial socmty. Tr. Vol. 1, 1177, 1180, -

I mlsmforms consumers abmxt tbe cust ef

funeral services.1s7? -
Four witnesses expressed views'on

NFDA. The then-President of the NSM

+ testifiedthat a non-declinable. facilities -
.fee is a legitimate charge.to informi -

consumers that they are pumhasmg the.
use ofa famhty to shelter and care for
the remains. 168 Similarly, Wendell Hahn

rather than showing it separately,: -
violates proper accounting practice and
may be deceptive pricing. Mr. Hahn -

items on'their GPLs that'could be- -
viewed as rion-declinable. facxhty fees.

- such as fees for “parking lot use.” 170 ..

- The Commissicn agrees that the - -
of the non-declinable and ‘other sexvice -
charges likely are causing compliance -
difficulties for some provideisand - :

The evidence indicates. that some™"

that is ocmn-nng, consumers who . :
decline other items may be purciiasmg -

Other consuiners may be *“double

some portion of the services associated-

facilities for : viewing,” in that charge, as
well as the non-declinable sefvices fee. -

memorial societies'that obtain anid

“The Commission has concluded th&t

. the service disclosure requirements.

need to be clarified to; ixnplement fully
the Commission’s intentin pemmtmg a

fee” ¢harge is not warranted by the -
evidence or theoriginal Rule -

items they desire, and decline unwanted .

1R, Johison, Tr. Vol 1, 745-746, 759( L
1Ty, Vol. 11, 871, .
110 Sitarks, Tr. Vol. I, 424;

. director. and staff” definition i i

.. funieral provider inr- -arranging any
' funeral such as conducting'the "

. and placing obit

. them seémrately on the' GPL;.

recover overhead for faclhties by : i
allocatmg a pertion: of those costs to ";

L each item offéred or.by mcludmg them’

in the non-declinable services fee, A

.second, non-declinable fee- would signal -
‘a return to package pricing; where-all - -

consuniers would pay for the use of all -
facilities (and, presumably, other -~ -

"overhead costs})- irrespective.of the -

degree to which consumers chodse { AL '

" use them. Itemization pérmits
. consumers to decline the use of varmus

provider facilities. The testimony of at
Jeast one fiineral director suggested, -

" however; that some providers' currently
may be imposing in some form a *“non- .-

" declinable” facilities fee'on: consume;s,

in apparent violation ofthe Rule.. . .\~ -
Accordingly, the Commiission has SO

' ‘adopted the’ following améndments t to
.- clarify the-Rulé’s intentand . - e
- requirements with respect to sewlce S

fees and non-declinable charges: . -
(1) Revision of the “services of. funeral

§453.1(c) to c}anfy that these are thé '

- basicservices that caimot’ b&mcluded m

prices of other, declinabla GPL
categories, and that are. fnrmshed bv a..;

arrabgements conference, pYanmng i‘he .
funeral, obtaining necessary- permxts, .
noﬁces, o

(2) Addition of the term “basic™ .-~
before the-word “semces” where'the .-
latter term appears:in-

services fee refer to *‘basic services” -

_ratherthansxmpl “services”; -

(3) Addition of the phrase “and staﬁ”
after the phrase “use of facilities”to - -
§§453. 2(b)(4) (E) and (¥), to clarify that - .
pmvxders dre required to disclosethe '

services of s assomated mth viemng o

~ and a funeral ceremony; .
- (4) Replacement of 8 "other use uf
- facilities” price disclosure requirerent;
. §453.2(b)(4)(}), with the more spemﬁc

" disclosurés “use. of facilities and staff
* for memorial service” ard “use of :
equipment and staﬁ“ for gmvemde

- service'”;

(5) Addition to § 453:1 of the = . .
definitions of a “memorial service™ amadl _

i a “funerak ceremony" to'distinguish -

those services for purposes*of hstmg -

(6) Addition of the express .-’

reqmrement tothe disclosure

. . Tequiremeénts of §§ 453 z(b)(‘f}(mﬁ(@ m:;

- and (2) that, if the services fge cannot be
... declined, it must-include all charges for .
" the recovery of unallocated: funeral -

. provider overhead, and funeral i
s provxders may mclude in the reqmred a
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providing separately listed, declmable '

- goods and services. The changes nre

* designed to promote industry - -

‘ cozgphancgi:gd tt‘:;)hnsumer: e

" understan of the'services ust
purchase and ‘those:they may- decine
without substantially altering pmvxders
obligations: The amendment permitting .
‘providers to add the phrase “and
overhead " to the non-declinable: servxce
- fee disclosure’ responds to industry’s

- stated coricern that consumers may be

Provisions Ce
" Section'453.3 of the Riile cﬂmmﬁy

" requires funeral providers to make
- specific written disclosures on the price

lists and the.itemized statement of
~goods arid seririces selected. The . -
-Commission in its 1982 Statement of:

" Basis and Purpose determined that, d;ue
to funeral providers’ false’ cla:lms o

" failure to disclose accurate m.fosmanon,

many consumers errenecusly believed -

“deceived by service foe price disclosu;es that certain procedures (such as .

‘that fail to disclose & charge for -

-overhead, 71 and clarifies for providers -

that the non-declinable fée can include.

- overhead not allocated to other charges.
- The Comunission furtherhas: -+~ -

determined; to reduce stated and.

~ potential GPL comphance burdens, to

- (1) remove “other automotive - "’

equipment” (flower car/family car) 172"

and aclmowledgment cards”m from -

471 Funeral pmvider groups assarted during ] the
proceeding that corisumers shiould be informed’ thnt
" praviders’ non+declinable fees include:a charge for
-overhsad, Providers.may do so under this
' amendment. Ses, o.g., P37 (NFDAINSM) at 240-
|24z P-30 (FFDA) at'2..

'$72 Thess items'arenot as frquentiy chosen’ by B

-consumers in today’s riarket as are'a hearseor " -

. limousine, and providers; ofcourse.myinnlude .

the flower/family car on:the.list if they so desire.; :

173 To the extent that the Rule’s listing provision .

has caused providers to chiarge for-

. cards that wete previously provided:free of charge, .

- @8 funeral provider groups suggested, the Rule may-
* have had the unintended result of contributing; at .
least in some small sense, to increased consumer

- casts, To the:extent thiat the-costs ararecouped -
elsewhers, thosa costs appear to be.so.incidental as,
to be tangentialtc the Rules ptmrypuxpoae. ln

" either case, the benafits, of requiririg -

" acknowledgment:cards on'the GPL: appaartnber
outweighed by the harm to ‘providers” ; .
reputations and ‘consumer satisfaction. The - :
Commission thius.has conclided that the better’ ©
‘course is to remove tha.provision fromtﬁeknla.
There fs no tecord evideilce td support;: however;
‘a genera!. righitforthe prowder tolist any of the. .
.o etitemsmwrequmdmbeonﬁ.\ecl’l.as ‘nig"
" charge" items, a indusfry ; gmups suggested: Tha "~
* Commissio ig concirried;, for example; that if!he
- Rule were.to pemitﬁxe.hsﬁng of embalmingar - .
- transportation as *no chargs” items; their costs, .
hmhmamonmtomaml hundteds nfdoﬂars.

-, - opportunity to-decline the costs assaciated wif

embal or particular goods (suchas
caskets for cremation and outer burial
_containers) were required purchases not
" subject to mdwidu& choice, and that
-goods and services had certain §

. protective and preservative quahtms

. when such was not the case.i76 )
" -Section 453.3 thus declares that it is -

& deceptive act or practice for funeral

. providers to'misrepresent: embahnmg
requirements, casket for cremation -
reqmrements 177 outer bunal contamar

wouldbameovemdmthopncesofotheritems..&s

a result, consumers would, meffact.nntbavattm

. important items. Such achange could thus mult

in the dxml;ilmuon of%z;ﬁ&f amlleﬂm retm-nofl

package-only ng, whic] ‘Rule ‘wes: primari ly

designad to- prl;‘;emnt. ' Sea the. discussion atR—N-l

. (SR), 172173,

| 17Sea R-N-1(SR) at 201, These amendments

‘. appmpmtelyahnnen the GPLand ngeconsmnm

adequate notice. ofmark-ups. .

175 The AARP-and others tecommanded the

-". "adoption of a required format and disclosure ...
.language forthe GPL more detailed than that'
required by the original Rule, because of potential
provider nen~compliance and consumier confusion.
See R-N-1 (SR)at 169172 for a full d:scusswnof

- the'standardized pricalist issua. © - - .

176R-B-5 at 42274—42279, Although the record
t; "did not contain evidence that certain

_ .. -misrépresentdtions (such as the’ mtectivo and -

uiramentof
;the-.-. ..
usmnmﬂm

preservative claims of goods and the
a casket.for cremation) were widesprea
Commission détermined tha their:i

et Rulowasnecaasurybmmofthempermmous o

nature, or because-of the substantial; potential cost. *

" that could be incurred by consumers whio make -

: ' purchass decisions based upon incorrect .-

i assumptions of material ﬁm Id.at42276-42278.
" 171 The compdnion § 463.4{a}(2) zequired. .

provxders wha arrange dfmctmmhmnm ta"mah

dtsdosm'g (and in the )((;11)?‘[‘1‘\3 d;;c:leme : the required ﬁil‘ hstmg. (IZ;BP ielete as reqmrements, iegal andc
required by 4534(bj(2 ephn:ase -unnecessary the required: L Tequirements; preservative and,
. “and overhead"* after the * disclosuts that the GPL.does notmclude protective value of funeralgmds and
* “services;” so.that d;sclnsuxes - ‘cash advance iters, §453:2(b}4)HD), . - - services, and cash advance es. The. - -
. non-declinable se:vibes fees xefer to. . and move from the- ‘GPL tothe statement - provisions of § 453:3-were-de % R
. “basic services,” and to* ‘basic services " of goods and services selected the.cash " prevent those deceptivs’ practmes andto -
- and overhéad,” if providers wish; and * ~ advance mark-up disclosure required by correct consumers’ misconcepticnsby .-
(7) Addition of pamgrapk B)4)liv) 2o~ §453.3(D2); 4, 13] decliné to.adopt the . Tequiring written disclosnres on both
§453.2 tomake cléar that the Rule - requn'ed use of a “standardized general  the price hsisfmd ﬁ:e mamﬂzeﬂ
permits only ane-non-declinable feg for “price list;” which the Commission finds. statement, -~ - . .
services, facilities or unallocated . - s unnecessary in ght-of the re!atwely Funeral pr vxdergmups
" overhead, nnless otherwmemquedby standardized GPL the Rulenow .. - ‘recoxymended that the twelve .-~ - -
law, _ . requires; and the amendment, dnscussad affirmative disclosure mqmnements be -
“These amendments clarify. the : " below, pmhﬂ;mng any. language in; any deléted, or, in the alternative, that the
Commission’s intent andprnviders " ofthe priceliststhat.. - - Rule permit providersto usetheu own .
obligations in distmguishmg nen- altem fo g cantramms the mfermatmn disclosure Tanguage.i78 The Commission
- declinable service fees from other - provxded ﬂmmm,ws L has determined; however; that' the .
service charges associated with 6. strepresentationIstclesnre - record does not provide a substantial "

- basis to'repeal the-twelve affirmative -

disclosures Although the'eimpirical data - |

.indicate that censumers’ knowledge has o

increased somewhat 1mder the Ruie, .
and that some misreprese

-declined, the data also show that

mlsrepresentaﬁons are'still or.currhxg, S
particularly in areas where cunsumer
knowledge is still low, suchas- -
embalming. The- evxdence further . .
demonstrates that consumer knowledge
of funeral requirements and products is

. still'at a minimal level. Viewed together,
those facts warrant the retention.of the .

disclosure provisions.!7 Nor is there
- sufficient evidence to warrant an’
amendment allowing fineral providers

- to use their own disclosure language.
" That change would make it more.

difficult to monitor compliance,

. whereas the réquired, standardized. -

language ensures that all Consumers are. .

- receiving identical information.

-The Commission agrees, however,
 that the language of several of the
disclosures has created some. potenﬁal
+ complianca problems for funeral .~ -
provide: Commissién therefore ‘-

- hasadnptedthefoﬂomngchangesm

the embalming; casket for cremation;

outer burial container, and cash advance. -

disclosure provisions in order to clarify -
- the Rule’s scope and requirements, and -

to reduce potential disclosure’ burdens

(1) Deletion.of the portion of *
§453.3(a)(2)(i) that. prohibits -

" representations that embal.mmg is

for a funeral using a sealed _
1-eqmmdcasketsubstzmtxal evidence decates '
that, because sealed {i.e., **gasketed”)

"+ cagkets.cannot prevent the escape ¢ of .' o

"' gases any more than éther caskets; -
embalmmg may be: necessary ior a :' s

" available” unﬁmshedwnndbnmmakmhw L
comamerswfhuconmnnemwdlmhavawhny i

a caskat for thet

o mR-M-SE(Nm&INSM!atZQS‘R-G—G ammat o
78-79; and R-G-3 (NSMat'45. = _ (

l”Suihodismsdmmdmdeneodwdat&N-ft
1(5&.1&0—181 S 3

ntations have T



‘necessity for embalming, -

- required by §453.3(a)(2)(ii) to permit
#- providers todelete’ )

... that

" ¢ . the phrase "except in‘certain special .

i ‘cases,” if state or local law in the areas.
_where the provider does business does ...
" not requirg embalming underany . - .- -
. gircumgtances. These changesare,

- container disclosure required by " . ..

" . references to: (i) An “un

. *poucheés of canvas,”
. type of container generally available and -

" phrase “escase the’

. cardboard” to conform to matke!

" permit providers in disclosing that grave

© . ¥e

i

* " 162 These changes Tequiré-comp
. onform related Rule sections—references toan -

" - section, and “snfinished wood b
" definition of an “alternative cobtainer (§453:1M)):

" are (specify containers).”; and’

" eoSes the discussion and evidence cited at R-0-
1 {POR),zM-ZIJB. ) . v..v::-‘.' e R .
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funeral service using a sealed casket

where refrigeration is not available; #0"- -
(2) Amendment of the deceptive acts -

or-practices definition concerning the -

§453.3(a)(2)(ii), to.include the -
modifying phrase “if any* after the
phrase “except.in certain special cases,”
and amendrizent of the GPL disclosure

‘from the disclosure -

embalming is not required by law . -

appropriate to reduce compliance

‘burdens and accommodate the situation

where state laws do.not require.’ .-
embalming under any conditions; 181 - . .
. (3) Amendment of the GPL alternative

‘(a) Delete the required: -

§ 453.3(b)(2) to:
“unfinished wood .

box,” in addition toreferences to an

- “alternative.container; " because the -
* former in today’s market is considered

a type. of alternative contaiiter, and (i) .-
whichisnota . .

accepted by crematories; (b)include the .

body” after © . . ..
* Alternative containers;”" {c) include the

statement *“The containers we pro

substitute “fiberboard’” for “hea

terminolegy. - ¢ - .. o
These amendinents182 more: . -
accurately describe the purpose of
alternative containers and reduce any
potential for confusiowand- ~ .

misrepresentation-concerning the types

of containers that are available for use”

in cremations; 183 O .
(2) Amendmnient of the OBC-PL - .-

disclosure required by § 453.3(c}(2)te

)

liners‘or vaults are not required by law .
‘to delete the phrase “in‘most areas of -
the country,” to accommodate situations
where state and local lawsdonot .
uire outer burial containers; 194 and
5) Amendment of the substance of -
the cash advance mark-up disclosure, -

~required by §453.3(8)(2), to regiire only .

" iSes RN-L(SR)at187. " T oo, -
complementary-ones to

sunfinished wood hox” in §§453.1(p) (definition),-

. 453.3(b), and 453.4(s) also are deleted, as is the

reference.to-*“poiches of canvas’ in the definitional - -
ox’*ig-added to the -

183 Seq R-N-1 (SR) at 188-195 fora full . - |
discussion of the avidence on these xim'e_xxti_n;e;:ts;.- o

" 'sse5¢e R-N-1 (SR) at 198,

", items;b
'ca?e_185 T E
7. Other Minor/Technical Amendmiéits.

- provision designed to

* required language in: order to clarify for

“may

" technical change to § 453.6 concerning

‘Rule; however; doés not containany
* express requirement'that the final
statement be signed, either by the.

' the itemized statement requirement; - -

advance items for which the provider
charges-a mark-up. The Commission has
determiined that the original disclosure

" may héve caused the misimpression that -

providers markup-all cash advance -
ecause it broadly referred to all
cash advance itenis, when that is not the

The Commission has made a slight -

- miodification to § 453.4(b)(2)1)(B),a* .

enforce the Rule’s
unbundlibg provisions. The purpase for

thisprovision was to inform consumers,-
. before they sign the funeral contract, .

that they may only be charged for thase -
items selected or for items that are’
required by law, If purchases.are -

" required by law:ar otheiwise, this -
‘provision further provides consumers -
‘with an explaniation i writing, togethier .

‘with the reason the requirement applies
to their selections, The provision was = .

" intended to provide consumers witha

final reminder that they need only pay
for items that they have selected.1a8 .
" The Commission bas amended the~

consumers the original purpose of the”
rovision. It alerts consumers that they
only be charged for the goods and -~
services that they choose,'or that are” '~
requited by law or by a cemetery or . -

- crematory (such as an cuterburial- -
_ container ora certain
container).187

type of alternative -

“The Commission fmtl_iéf_édbptsh .

providers’ retention of documents, to” -

clarify its requirements. The original :

- section required the funeral-provider to -

retain a copy of the “signed” statement
of goods and services selected. The: '

consumer-of the provider. The' °
Commission in its 1982 Statement of
Basis and Purpose made no mention of-
the signature requirement, Earlier drafts

- of the Rule included a requirement that-

the funeral provider ask the consumer to
sign the itemized statement, but it was - -
not adopted in the final version. The *
“signed” language of §453.6-was
apparently inserted to complement the
earlier draft of the Rule that contained. - .

however, when the signature =~ ©
requirement was deleted, the language '

trmp————n ey .
185 Seg R-N:1 (SR)at200-202. . - .. .
188 R-B=5 at 42202 (“Section 463.4(b), the: . .

*optional purchase! provision, énsures that = -

consumers can make use-of such price information -

‘making a decision to decline items which they

o

do not wish to.purchase. L
17 5eeR-N-1 (SR)at 205, -

_“information to thi

_those Hsts.

- to prevent

" in the Rule;

" more, or otherwise.

of §452.6 was madveljte;lﬂy lleﬁ intact.” .

* This language, however, is susceptible -

to different interpretations, and may .
lead some funeral providers to believe
that they must obtaix the signature'of =
the consunier on the statement.
*.The Commission therefore has - -
amended the language of §453.6 by
deleting the phrase “on whichthe
statement was signed,” and substituting
the phrase “of the arrangenients * .-
conference,” so that the provision now
requires providers to maintain acopyof = "
each statement of funeral goods'and -
services selected “for at léast one year " -
from the date of the arrangements v
conference.”188° . . - .
The Commission, in addition, has
addéd clarifying language tothe .~
requiréd “clear and conspicuous” :
disclosure standard contained in §453.7 -
of the Rule. That laxiguage clarifies that
providers may not add statements or - . .
1 the Rule-required price .
lists that alter or contradictthe . .
iniformation requiréd to be included in -

- 'This specific prohibition is necessary -
violations of the.“clear and
conspicucits” standard that relate to”. -
provider detraction and pofential .
consumer confusion problems - o
‘demonstrated in the record,189 " °

. Finally, the Commission has: -

(1) Deleted the definition of ~~ -
*Accounting year” {§453.1(a)), because .
that phrase does not dppear elsewhers

. (2) amended the;,deﬁnﬁiiion ofa

“scasket” (§ 453.1(d)), to.include those

constructed of “fiberglass’ and
«plastic”, because those types of caskets’
represent a significant portion of caskets

. produced in today’s market; 150 and -

.{3) made a slight gramimatical change -

{o the definition of “Funeral Services” .

(5 453.1(j)), to make it clear that the Rule
only covers gexvices that involve both
the prepazation of remains and the

. supervision of disposition: -

IHE Other Matters . G
A. Final Regulatory and Regulatory
Flexibility Analyses -~ /"> .
The Commission has-determined that
these amendments to the Funeral Rule

* will not iave an annual efféct on the
 national economy_of $100 million or -

oth have a significant
econemic impact o a substantial -

" number of small business: The
- preponderanca of the evidence in the

“on S the discisision at R (SR), 218-219.
" 188 Sge R=N=1 (SR) at 219-220 forafull’ .
discussion of the evidence, and Cominission -

_precedents; relating to consumers®comprehension

- of Rule-required disclosures..

100Sae R-N-1 (SR) at 223; R-0-1 (POR) at 207.




o analysis-with the

- - materials {with or without

. cash advance item is
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record indicates that the Rule overall -
- providers’ costs of doing business, and -
that the-amendments will reduce’any

. costs-to providers imposed by the Rule’s
requirements, by making it easiér foir

. them to comply. Therefors, pursuant to .
the exception for Rule amendmerits - -

contained in section 22(a)(1)(A) of the o

.. FTCAct, and the provisions of the*-

: Regulatory Flexibility-Act; 5 U.S.C. 604,
605, section 22 of the' A, i
the Commission issue'a final regulatory .
Jpromulgation of a final .
fule does riot apply to this.amended **

Rule... = 7L T
List of Subjects in 18 CFR Part 453. r
-, Funeral lomes, Price disclosure, " -
- Trade practiges; - -~ - prntee
. Accordingly, title 16, part453 of the
Code of Federal Regulations:is revised .

* toredd as follows:

. PART 453 FUNERALINDUSTRY.

Sec. . .
" 4531 Definitions. © | .
* 453.2 Price disclosures...: - . N
=’ 453.3 Misrepresentations, *. - . . -
" 453.4° Required purchase of funeral ‘gaods or
. funeral services, T
provided without prier - L

- 453.5" - Services
. approval, - T
453.8- Retention of documents.. i
453.7 Comprehension of disclosures. -
453.8. Declaration of intent. ~ ~ ..
453.9 _§ta_t_gemmptions. o

-Authority: 15 U.S.C. 57a(a); 15
46gi5USC 552 -

§453.1 Definitions. -

- (a) Alternative container, An. L
“alternative container™ is an urifinished .
wood.box or otliér non-metal Teceptacle .
or enclosure;, without ornamentation or

~ a fixed interior lining; whichis - . .-

.designed for the ‘encasement of huian -

- Temains and which is made of Lo
" fiberboard, pressed-wood, composition :
an outside-- -

Lo

usc

~ covering)or like materials, o

" (b) Cash advance ftem. A “cash -
advance item” is any item of service or
merchandise described to a purchaser as

" " a*cash advance,” “accommodation,”

“cash disbursement,” or similar term, A -
_ ' alsoany item.
- Obtained from a third party and paid for
by the funeral provider oni the .~
" purchaset’s ‘behalf. Cash advance, items’
" mayincluds, but are not limited to:" -~
Cemetery or crematory services;. :
pallﬁearers;ﬁiiblié‘h"adspbrta_tion; clergy
- honoraria; flowers; musicians.or singers;
‘nurses; obituary notices; gratuities and "
* death certificates, e
... (e):Casket::A “casket” is arigid’. - .
Container which is'designed for the: -

: L :11 enca;sehent of
- hag not significantly increased funeral . _which isu,
- materia!,_an@

the'Act iring that 3

* viewing, visitation,

" forsale directly to.

-used to:, " -

*.human bodies

o difgosition of deceased human bodies,
buri

the deceased without the'bady present.”

- burial container”

" .is de‘signad.-for.placez_nqnt_in the grave . |
- érgund. the casket including, but not- o

" limited to,

individual, parthership, corporation, .-
'a,ssociaﬁon,_govammentor T T
.go‘vetnﬁzenta{l‘s‘ubdiﬁﬁog oragency; or

‘be included in prices

-fimeral, such as conductirg ; :
- arrangements conference; planning the -

humgnremains_a_,ndv
ly. constructed of wood,
metal, fibéiglass, plastic, orlike - =
omnartiented and lined
with fabric, ~ -, o :
- '(d) Commission. *( ,
to the Federal Trade Commission,
(e).Cremation. “Cremation” isa
héaﬁngprecesa_wﬁich.incinemteé T

\

“Comriission? refers

funeral, obtaining neGessary. permits, -

and placing obim.a.ry.xvzpﬁ Lo

§463.2 _Prics Disclosures: ¢ |
(a) Unfair or. decsptive acts or .

' practices. In selling or offering t6 sell
" funeral goods

: or funeral serviges fo the -
public, it is an unfairor deceptive act - - -
or 'prac}ice* for a funeral Provider to fail

human remains. . ... © L7 to furnish. accurate price information -
,Eﬂficremamijr..A“cz'ematotyf’isany " disclosing € cost to the purchaser for

person, partnership or corporation that
goods.: ;. . -0 DR
(g) Direct cremation, A “direct- .
cremation is a dispesition of ‘human
remains by cremation, without formal. . B
, Or ceremony with

the body present, TR
(h) Funeral goods. “Funeral goods”.

are the goods which are sold or offered .
the public for use'in’
connection with funeral services. o
(i) Funeral provider. A “funéral. . -

provider” is any person, partnership or
corporation that sells or offers to sell

- . funeralt goods and funeral services to the -
public.” -1 e
- (j) Funeral services. “Funeral

services” are any services which may be -

(1) Care for and prepare deceased: -

for burial, cremation-or

other final disposition; and ~ - S

{2) arrange, supervise or conduct the -
eral ceremony or the final. . . -

) Immediate burial; An “immediato

ial” is a disposition of human

_Temains by burial, without formal

' viewing, visitation; or ceremony with

the body present,
service. . . IR
M Mgmoﬁa].’,sérﬁca.&“mgxpoﬁal,

service” is a Ceremony commemorating:

except fora graveside’

(m).Funeral ceremony. A “funeral
ceremony” is-a service commemorating .
the deceased with the body present. -

(n) Outer burial container: An “outer
is any. container which

containers commonly known
as burial vaults, grave boxes, and grave-
linérs.
(o) Person. A “person” isany. " " - :

other entity, -~ . e
. (p)-Services of funerdl director and -
staff. The “services of furieral director
and staff’amthgzbgsic:sexﬁggs,.gqt‘tO' C
s of other categories
that;axef,izrnished.by;a -
gany: . -
the"‘-t"" e

in § 453.2(b)(4),
funeral provider inarrangin,

- pievent these
 practices, as well as thé unfairor . .-

o
" through (4) of

. information-to id

 used if they.contain the same.
 information as would-the printed or:
~ typewritten list, and display it in-a clear

- general price list,

. each of the specific funera] goods and’

funeral services used in connection ith
the disposition of déceased himan
bodjes, including at least thy priceof -’
embalming, transportation of Temains,
use of facilities, caskets, outer burial:" ..
containers, immediatg burials, or direct -
cremations, to persons inquiting aboit
the purchase of funerals, Any funeral .
provider who comiplies with the . .. - -

. preventive requirements in paragraph -

{b) of this section is not engaged inthe -
unfair or deceptive acts or Practices =
defined here. " . . e
(b) Preventive requirements, To"- .
unfair or deceptive acts.or .

deceptive acts or practices-defined'in

. §453.4(b)(1), funéral providers must:.

(1) Telephone price disclosure, Tell -

. ‘persons who ask by telephone about the

funeral provider's offerings.or prices. - - .
accurate information from the price
lists described in paragraphs (b)(2)- - . -
this section and any other .
readily available information-that =~ - .
Teasonably answers the question. - . ..~ -
'(2) Casket price list; {i)Givea printed: .
or typewritten price list to people-who .
Inquire in person about the ‘offerings or-
prices of caskets or alternative - MR
containers. The funeral provider must -
offer the list-upon beginning-disciission -
of, but in any evént before showing' . -

- caskets. The list nust contain at least

the retail prices of ail Gaskets and -

- altermative containers offered which do

not require special ordering, enough -
ation i tify each, and the - -
effective date for the price list; Ini lieu
of a written list, other formats, such as -
notebooks, brochures, or charts may be

and conspicuous manner, Provided,

* however, that funeral providers donot - -

have to make a casket-price:list available .
if the funeral providers placeonthe .. -
) r specified in-paragraph
{b}(4) ofthjs:secﬁop;‘the--infdrmaﬁqn-ﬂ o
required Ly this paragraphi - - .- |
- (ii) Place on the list, however . RS
produced, the name of thefuneral =~ . "
provider’s placa of business and'a - o
caption describing the'list as a “casket - .
price list™ ot e
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provider may use'other formats; sucli as

| ." notebooks; b:ochures,ur charts, ifthey-
" contain the same information as the .
printed or typewrittén list, and: dlsplay

t 1tiuaclearandeons icuousmanner.

- Provided, however,
- providers.do not have to make an outer .
“burial ¢ontatner pric list available if.

. ‘the funeral providers place.on the

general price list, specified in paragrapﬁ
. (b)(4) of this secuon,tha information

d by this paragraph.
. n) Platl:’g on t.hl; hsﬁ%wever
preduced, the name of the funeral

. -provider’s placa of business anda
. caption. descr.ibmg the list as 5 an* “outer .

- burial container price list.”

- retention to persons who inquire in”

ordi

-~ {B) Fhe 1
- b))ENA) o

: -(4) General price list. (i)(A) Cive a
printed or typewritten price list for -

person about the funeral goods, funeral'
services ar prices of funeral geods:or °

" services.offered by the' funaral provider

The funeral provider must give the list

" upon beginning discussxon of any oi' the
’ followm :
© (1) The.pnces of funeral goods or e
' funeral services; :

(2)The overall type of funeral semca
osition; or - -

(3) Specific funeral or-funeral
sarvices offered by the funeral
uirement'in paragraph- -

tlns section applies "~ .
whether the discussion takes plaee in -
the funeral home or elsewhere. -
Provided, however, that when the - ~
deceased is removed for transportation -
to'the funeral home, an in-person- = -

. request at that timefor authorization to -

embalm, required by §453.5(a)(2), does -
not, by itself, trigger the requirement to
offer the general price list if the provider
in seeking priof embalming approval -
discloses that embalming is not required -
by law except in certain special cases;

. ifany. Any other Qiscussion: during that

time about prices or thie sslection of -

, “funeral goods or services triggers the. -
- requirement under paragraph (h)(‘l)(i)(A)
... of this section to:give consumers a
;| general price list.: .

The list required m' pamgraph

. (b)('l)lﬂ(Al of this section. must contain- -

et least the: following mformetion.

at funeral . . -
cremanonsoﬁ'eredbythefngaral

_ provider, together with:

o cremation offered. including an ~

provider o

- (K) Use of equipment end staff for

ﬂmeral home, together with'a list of the : -
“services provided for any quoted price; . .

"(B) Receiving remaiiis froi another

 funeral Homs; together with 4 list ofthe
" services provided for any quoted; ‘price; -

(C).The:piice range for the direct -

-(1) A $eparate prics for a.dn-ect
‘cremation'where the purchaser pmmdes

*“the container; -

{2). Separate pnces for each dxrect

alternative container; and
* {3) A description of the services and

' container (where apphcable), jncluded
in each price; . -

(D) The priee rangs for the nmmediate

" burials-offered by.the funeral pro\nder, :

together with:
- (1) A separate price foran immediate

burial where the- purchaser pmvides the

. casket-

2) Separéta prices for each mnnedxate

.burial offered including a casket or

alternative container; and

..(3) A.description of the services and
contamer (where applicable) included-
in that price; - -

(E). Transfer of x'emams to ﬁmeral
home; , o

(F) Embalmm :

(G] Other: fpreparauon of the body-

) Use of facilities and staff for

(I) Use of facxlities and staﬁ for

 funeral ceremony; -

() Use of facilities and staff for =
memorial service; -

graveside service; . -

(L) Hearse; and

(M) Limousine, .

(iii) Include on the pnce list in any
order, the following informaﬁon. -

“(A) Either of the following:.:-

“{1) The:price range for the caskets
. offered by the:funeral provider, together.
with the statement: “A caniplete prica
list will be- provided at the funeral -
home.”; or -

(2):The: prfces of indiv;dual caskets

. disclosed in the.manner specified by .

pmsraph(bl(zm) othissecuon and
. (B) Either oftha fonowmg _

" of individual caskets,

' (3} Outer bunal container price bst. @ {1 ) The naie, addms and talephone (1 ) ’I’ha price range for the mxter burial
. Give a printed or typewritten pricelist  number of the funeral promder’s place  containers-offered | by the fune; )
. to persens whe inguire in person about of business; ... _provider, together with the' statement-
- outer burfal container offeringsor . - - (2)A caption descnbmg the hst as, a  “Acomplete] g;‘me Kist wil} be provnded
prices. The funeral provider must offer - “general price list”; and - _at the funeral home.”; or-. - .
the list upon, .discussion-of, (3)/'1’116 effective date for the: pnca hst, (2)The pm:es of individual outer,
but in any event hefore showmg the - (ii) Include on the price list; in'any - .~ burial containers, disclosed'inthe =~
. -containers. The list must contain at. least order, the retail prices (encpvessed gither _ mantier speciﬁed by paragraph (b)(a)(l)
- the retail prices of all outer burial' - . as the flat fes; oras the price per hour, - - of this section; an _
.' containers offered which do not reqrifre’ ' mile or other unit of eOmputauon) and - - (C)Either of the fOUOWin
~ " special ordering, encuigh inférmation to * the other information ed below ., (1)Theprice forthe basic servioes °f
- identify each contaixer, and the . - . forat least each of the fo llowfng items,  funeral director and staff; together: Wﬁh
effactive date for the prices listed. L if offered for sale: a list of the principal basi services R
"+ liou of g-written list; the funeral . {A) Forwarding of reriains to. another - provided for any quoted price and, iﬂh@ o

charge-cannot’be declined by the -
purchasér, the statemenit: “This fés for
our basic services will be added to the.
total cost of the funeral i ements

arrange .
- yau-select. {This fea ig already’ include& oo
~in- our.charge

s for direct cremations, .
immediate burials, and forwarding ar - -
receiving remaing.)”, If the charge -
cannot be declined by-tha purchaser; the o

-quoted price shall include all charges.
for the recovery. of unallocited funeral

provider overhead; and funeral -

* . providers may include in'the reqmred )

disclosure the phrase “and ‘overhead”,
aﬁer the wozd “services™; or" -
(2) The following: statement: “Pleasa

* . note that d fee of (specify dollar amount) - K

for the.use of our basic servicesis -
included in the price of our caskets. -~ ..
This samie fee shall be added to the total - -
cost of your funeral arrangements ifyou
provide the casket. Cur services include -
(specify).” The fee shall includs all’ -
charges for the recovery of unallocated
funeral provider overhead; and funeral’
providers may include in.the required
disclosure the phrase-*and: ovethead" .
‘after the word “services.” The statement "
must be placed on the general price list
together with the casket price range, :
required by paragraph (b)(4)(dif)(A)(2) of
this section, or together with the :
required By
of this section. '.

4)(1i) (A2 '
XN ces fee permitted by

{iv) The seryi

_ §453.20)A)IIC) ) or (C)(2) s the .'

only funeral provider fee for services,
facilities or unallocated overhead

" . permitted by this parttobenen- = - - -
declinable, unless otherwise required by

(5) Sta%ment of ﬁmeml goods and -

- services selectéd, (i) Give-an itemized’

written statément for reterition to each
person who arranges a fineral orether

- -disposition: of human reinains, at the

conclusion of the discussion of -
arrangements. The-statement Tiust list at

. least.the following information:

“(A).The funeral goods and funeral
services selected by that person’ andtha
prieestobe d for each of them; - -

(B) Specifically itemized cash
advanca ftems. (These prices:must be :
- -givenito: the exterit then known ar:
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: reasonably ascertamabie If the pnces '
are not known or reasonably -
ascertamable, a good faith estimate shall
be given and a written statement of the .

actual charges shall be provided before =

the final bill is ani},and S
’ (C) The total cost of the goods and
services selected. .
(ii) The mformauon reqmred b this -

- _ paragraph (b)(5) may be- mcluded on any

.contract, statement, or other document
. which the funeral provider would:
- otherwise-provide at the conclusmn of
- discussion of: arrangements. _
. .(6) Other pricing methods. Funeral
promders may givepersons any other -
price information, in any other format,
in addition to that required by
§ 453.2{b}{2),:(3), and (4) so long as the )
statemerit required by § 453. 2(b)(5] is
given when: required by the mle

¢ §4833° Mlsrepresenm!ons

- - (d) Embalming pmvzszons —1) -
Deceptive acts or practices. In: selling or
. offering to sell fuperal goods or funeral ..
- services to the public, it is 4 deceptive
act or practice for a funeral provider to:-
(i) Represent that state or local law..- -
- reqmres that a deceased person.be: " -
. - embalmed when:such is not the case; .
- ' (ii) Fail to disclose that embalming i xs
not required by law except in certaxn
special cases, ifany. - - ;
. (2)-Preventive requnements To '_~ R
prevent these deceptive acts or. .
Ppractices, as.well as the unfairer - -
- deceptive acts or practices.defined in’
§§453.4(b)(1) and 453, 5(2) funeral
providers must: | . : :
(i) Not. represent that a deceased
.person is required to be embalmed for:
* {A) Direct cremation; . L
(B) Immediate burial; or . '
... (€) A closed casket funeral wuhout
’ v1ew1ng or yisitation when refngerauon
is available and whén state or local law
does not-re embalming; and:
- *_ (ii) Place the following disclosure on
the general price list, required by - .
§453. 2(b)(4), in immediate con]uncﬁon

“Except in certain special cases, .
embalming is not required by law. -
- Embalming may be Decessary, however,

L if yoii select cértain funeral -

- arrangements, suchasa funeral. w1th
* viewing. If you do not want em

you usually. htz]al\;e thie right to.choose 2 an

arrangement that does not require youto.

pay forit, such as direct ¢cremation or. .

immediste burial.” The phrase. “except

. in certain special cases”.need not-be .. -
inclpded in this disclosure ifstate.or -

" - loecal law in the area(s) where the ~ -

. provider.does business does not require

- ‘ embalming under any circumstances; -

(b) Casket for cremation provisions— -

' (1) Deceptm actsor pmctxces“ In selling

- or regulations, or particular cemeteries,

. require that you buy a container to

or oﬂ"enng to sell funeral goods oril -
funeral services to the public; itisa-’
deceptive act or prastice for a flmeral
prowder to: -
@): Represent that state.or local law’
re uires a caskét for direct cremations;
{ii) Represent that a casket | is requn'ed

- for direct cremations.

(2) Preventive requzrements. To .
prevent these deceptivé actsor
ces, as well as the unfairor

§ 453.4(a)(1), funeral providers mus§

. place the foﬂawmg disclosute in_

immediate conjunction with the price
range shown. for direct cremations: “If

. you want to arrange a direct cremation, -

you can use an alternative coritainer.: .
- Altérnative contairiers-encase the body
and ean be made of materials like -

- fiberboard or composition materials”

(with or'without an outside covering), -

. Thie containers we provide are (specify

containers).” This disclosure only.has to
be pliced on the general price list if the
fiineral provider arranges direct - . .
cremations... - - ’
(c) Outerbunal contamer R
provisions—(1) Deceptive acts or .

.- practices, In-selling or offering to sell:

* funeral goods and funeral services. to’ the
.-public, it is & .deceptive act or" pracnce

. for a funeral provider to:.

@) Represent that state or local lawa

tequire outer burjal containers when -

" . such is not the case;

(ii) Fail to dlsclosa to persons g

: 'arrangmg funerals.that state law does -

not require the purchase of an outer -

. burial container,

(2) Preventive requzrement. To N .

-prevent these deceptive acts;or, ,. . -
" practices, funeral providers must place- .

the following disclosuré on the outer :
burial centainer price list, required by

* §453.2(b)(3)(i), or, if the prices of outer
" burial'containers are-listed on the .

general price list, required by

© §453.2(b)(4), in immediate con]unctmn

"with those prices: “In most areas of the -
country, state or local'law does not

sxmoundthecasketmthegmve e

- However, many cemeteries require that .
. you have such a container so that the .-
"~ grave will not sink in. Either a.grave
" liner or a burial vault will satisfy these '
- requirements.” The phrase “in most

areas. of the country” need not be -

‘included in this disclosure if state or ..
. local law in the area(s) where the-.

provider does business does not

‘a container to surround the casket in the

gr?d) General’ provxsions on legal and

. cemetery requirements—(1) Deceptive

" acts or practices. In selling or offering: to
sell funeral goods or funeral services to -

. the public, 11 1s a deceptive act or

practice for funeral providers to

-represent that federal state, or local.
" laws, or parnculas\cemetenes or

crematories, require the pnrchase of any

“funeral goods or funeral services when

such is. not the case,
'(2) Preventive requzzements To -

" prevent these deceptive acts or -
- - practices, as: gell uzs the deceptive acts -
| geceptive acts or practices defined in " - S D ioes Ientified in 85453; 3(31(1).' L
. providers must identify and briefly -
. describe in writing on the statement of

453.3(b)(2), and 453.3(c)(1), funeral-

funeral goods.and services selected
(requued by §453.2()(5) any legal
cemetery, or crematory réquitement -

‘which the funeral provider represents.to

persons as compelling the purchase of
funeral goods or funeral services for the

‘funeral which that person is arranging.

(e) Provisions on preservative and
Protective value claims. In sellingor
offermg ta sell funeral goods or funeral’
services to the pubhc, it is.a deceptive -
act or practice for'a funeral provider to:

1) Represent that fimeral goods or

" funeral services will delay the natural
'decomposition of human remains fora®
- long-term or indefinite time; " -

(2).Represent that funeral goeds have v

_p!:otecnve features or will protect the -
- body from gravesite substances, when
. such1snot the case. -

* (f) Cash advance provzsxons—-(n

- Deceptive acts or practices. Ini selling ‘or -

offering to sell funeral goods or funeral: -

- services to the public, it is a deceptive -

act or practice for a funeral provider to:

(i) Represent tliat the price charged for
a cash advance item is the same as the .
cost to the funeral provider. for the 1tem
when such is not the case; o

(ii) Fail to disclese to persons . .
arranging funerals that the price bemg ’
charged for a cash advance item is not

“the same as the cost to the funeral - -
.- providenfor the item when such is the
‘cases— .

. (2} Preventive reqmrements To ‘_
prevent these deceptive acts or_ -

" practices, funeral providers must place

the following sentence in the ltemxzed
statement of funeral goods and services
selected, in immediate conjunction with
the list of itémized cash advance’ 1tems
required by § 453.2(b)(5)(1)(B): “We -

. charge you for our services in obtmnmg
(specify cash advance items),” if the " -
funeral provider makes a charge upon,
or receives and retains a rebate, -

* commission or trade or volume dlscount

apon a cash advance item, .

- §453.4 . Requlred purchase of funeral _____ R
goods or funeral services. . )

-(a) Casket for cremation provzs:ons—-
() Unfair or deceptive acts or pmctxces
In selhng ar offering to- sell funeral
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' _purchased for direct cremation. -

. charge for our basic services” between -
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...goquorﬁmeralserdmstcthepublic,
_ -it ig an unfair or deceptive actor - - -
- practice for a funeral provider, ora - -
' -crexnntary,torequirethataoeskethe

(2) Preventive requirement. To -

- prevent this unfair or decepﬁveact ar’

" practice, funeral providers must make.
--an alternative container available for. -

direetcxemaﬂons. if they armnge dn'ect

- cremations.
Other ) uired.purchases
._ﬁulzbelml goo:lgq ar, ﬁme}:ul senn'ceg-f-(‘l)
ir ar deceptive acts or practices. In’

o .'_’sn.a%neoroifﬁtms-' sell fimeral goods. -

or. funeral services, it is.an-unfair or.

‘ 'decepﬁveactorpmcﬁoefnzafuneral

. praviderto::. -

(i) Condition the ﬁmmhmg of 4 any -
- funeral good or funeral servicetoa -
pemonamngingaﬁxnemlupomhe S
: urchaseofanyothermnemlgoodor
. “servics; except as required by
‘,lawonasotherwisepenninedbythis

’ Charge any fee as a conditionto . .
' fugxii)shingenyf{meml;mdsorﬁmeml

- services.to a person arranging a
other than the fees.for: (1) Services of -
~funeral director and staff, permitted by .

§ 453.z(b)(4)(hi)(C), (2)- other funeral
services. and funeral.

‘the piirchaser; and(3; other funeral
o goodsorservicesreqmredtobe
- purchased, as-explained on the xtennzed

. statement.in accordance thh -

i 5453 d)(2).

R ¢ Prevennm requirements {i] To
‘prevent these unfair or deceptive ncts or

practices, funeral providers must: .
(A} Place: thafomg disclosure in

" the general price list, immediately above require

** the prices tequired by § 453.2(1))(4) i)
. and {iii): “The goods and services -
‘shown below are those we can provide

" . to qur customers. You may choose only

“the items you desire. If legal or other
requirements mean you mnstbx:{ B
"itexs you did not specificall for,
“we explain the reason in w:mng on
. the statement we.pravide descnbmg ‘the

", . funeral goods and services.you .

selecterl.” Provided, however, thiat if the

charge for “services of funeral director

and staff” cannot be declined by the, -
purchaser, the statement shall inclnde -

: the sentence: *However, any funeral

. arrangerents you select will include.a *.

.. the second and third sexitences.of the
. staterienit specified above herein. The .
- statement may include the phrase “and. .
~gverhead" after the word “‘services® if .
the fee includes a charge farthe . °
récovery of: unallooa:ed funeral provnder
. overhead; :
- {B) Place the following diecloeure o
. the'statem:ent of funeral goods and

" a' déceased human

'contact a family member orother -

. cremation or immediate burial. If we
-charged for embalming, we will explam

services selected, requixed hy

'§453.2(b)(5)(): Chargesareonlyfor L .
* specified in' §§453-2(b) (2) through (4),

those iteins that you selected or that are
required. If we are required by law or by

to use any

" - a cemetery Or crematory
& xtems,wewﬂlexplainthereasonsin
_writingbelow.”

(ii) A fuperal provider shel] not .. .
violate this section by failing ta comply
with & request for a combination of -
goods or services. which would be-.
impossible, impractical, or eomesswely
burdensome toprovide. - - -

§4535* Services pmldm‘lwllllout ptlor ,
approvat. .

(a) Unfaﬁ'ordecepﬂwaetsor S
ctices. In selling or offering to sell -
eral goods or funeral services to the

public, it is an unfair or deceptive act
or practice for any- got%vider to embalm
y fora fee unless:
(1) State or local law or regulation ,
requires embalming in the. ar
circumstances regardiess of any furieral
choice which the family might make; or
(2) Prior’ approval for embalming .
so described) has been
obtamedfmm ei'amﬂymberorother

" anthorized person; or

(3) The funeral pmwd& is nnable to

* authgrized person after exercising due
. diligence, has no reason to beliove. the
family does not want.embalming -

" performed,; and obtains s;lr):gnent

* - approval.for embalning

- performed: (exprassly so desuribed) In

. seeking approval, the fimeral provider
" must disclose that a foe-will be charged

if the family selects a funeral'which -
s embalming, such asa fnneral
with viewing, and that nio fee willbe
charged if the family selects a sexrvica
‘which dces not require. embalming, - -
such as dJrect cremauon or immediate
burial. -

(b) Prevemrve reqm'rement. To

prevent these unfair or deceptive acts or .

practices, funeral providers must
include on the itemized statement of

. funeral geads and services sslected,
required by § 453.2(b)(5); the statement

*“If you selected a funeral that may -

require embalming, suchasa ﬁmeral
with.viewing, you may have to pay for

* embalming. You do not have to pay-for -

embalming you.did not approve if you
selected arrangements such as a divect'

why below.” |

§4538" Betentlon oi documenn. A
To prevent ‘the unfair or decepuve :

acts or practices specified jn §453.2 and

* §453.3 of this.rule, faneral providers. -
., must reta.ln and meke avmlable for.

'the

. engage in any unfair or
- practices’ spadﬂed in this i

~ to comply with any of the ﬂv&nﬁ\re
- requirements specified in thisrule;-. -

?ecdonby Commisslon officials true -

ies of the price lists

“as.applicable, for at least one year after
the date of their last distribution.to
customers, and'a of each statement -
of funeral goods and services selected,
as required by § 453.2(b)(5), for atleast
one. year from the date of the ,

© arrangements oonfersnce ‘

§453.7 camprehenslon ol dlsclosum .
. Fo prevent the unfair or deceptive -

' acts ar practices specified in §453.2 -
-tln-ough § 453.5, funeral providers must -
make all disclosmes required by those' -

sections in a clear and icuous -
niannes. Providers shall not include in
eeslcet. outer burial contiiner, and -
general | lists, required by

§§ 453.2(b)(2)~{4), any statement or .

. information that alters or contradicts the’
'information,requimdbythisl’antobe :

included in those lists.

9453.8 Declavaﬂonoilntem.

" (a) Kxoept as otherwise vided in
§453.2(a); itis a violation' of this mle to
ptive acts.or

or to fail

(b) The provisions of’ t.his rule are-.

" separate.and severable from one -

another. If any provision is detérmiined

: tobeinvalid,itisthe(!ommissione

intention that the remaining pmvrsions

.shall continue in effect.”

- (c) This rule shall not apply tothe
- business.of i msurance or to ecle ln the
conduct thereof. s .
§ 453.9 sme exempﬂons.

If, upon application to the I
Commission by an appropriate state".

-agency, the Commxssion determines

that: . -
(a) There is a. stato reqmrement in
effect which applies to.any transaction

. to which this rule applies; and .

() That state requiremient affords an
overall level of protection to consumers .
which is as great as, or greater than, the-
protection afforded by.this rule; then the -
Commission’s rule will nét bein effect
in that state to the extent speclﬁed by
the Commission-in its determination, for

* as long as the State admmistersand
“enforces eﬂ'ectively the state - :

requirement.

Bydireuionoftlxeﬂommisswn. '

DonaldS.Clerk,

(FRDoc. %398 Fﬂed 1—10-94, 8.45 aml
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