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fEDERAL TRADE COMMISSION

16 CfR Par 453

Trade Regulation Rule; funeral
Induetry Practlcee .

AGENCY: Federal Trade Commission.

ACTION: Final Trade Regulation Rule.

SUMARY: The Federal Trade 
Commission issues a final Rule, the
purpose of which Is to provide detailed
information about prices and legal
requirements to persons arranging
funerals. The Rule wil require
disclosure of itemized price information.
both over the telephone and in writng;
prohibit misrepresentations about legal.
crematory and cemetery requirements
pertaining to dispositon of human
remains and prohibit certain unfair
practices, such as embalming for a fee
without prior permission or requiring
consumers to purchase caskets when
they intend to cremate the remains, or
conditioning the purchase of any funeral
goods and services on the purchase of
any other funeral goods and services,

This "notice contains the Rule
Statement cf Basis and Purpose, the text
of the Rule and a Regulatory Analysis
relating to the finall'ule.
EFFECTIVE DATE: The Rule wil become

effective three months after the
conclusion of Congressional review. The
Commission wil publish a further notice
of effective date in the Federal Register.
ADDRESS: Requests for copies of the
Rule, the Statement of Basis and
Purpose, and the Regulatory Analysis
should be sent to Public Reference
Branch , Room 130, Federal Trade
Commission, 6th Street and
Pennsylvania Avenue. NW . Washington.

C. 20580.

FDR FURTHER INFORMATION CONTACT:
Erica L. Summers, Division of Service
Industry Practices, Bureau of Consumer
Protection, Federal Trade Commission.
Washington, D.C. 20580 (202) 523-3413.
SUPPLEMENTARY INFORMATION: This
Rule is being submitted to ile Congress
for review in accordance with Section 21
of the Federal Trade Commission
Improvements Act of 1980, 15 U.
57a-l. Under that section. 8 Rule
becomes effective unless both Houses of
Congress disapprove the Rule within 90
calendar days of continuous session

after the Rule is submitted. The present
legislative review provision is schedu)ed
to terminate on September 3D, 1982.
Assuming that a new legislative review
process wil be Implemented after that
date, the Commission has determined
that Ihe Rnle ahould become effective
three months after the conclusion of

CongressIonal review. TIle Commission
wil publish a further nollce of effective
date In the Federal Register as soon as
possible thereafter.

List of Subjects In 16 CFR Part 453

Funera) homes. Price disc)osure,
Trade practices.

By direction of the Commission. Chairman
Miler dissenting.

Dated: September 20. 1902,
Caol M. Thoma,
Secretary,

FuneraJ Rule Statement of Basis and
Purpse and Reglatory Analysis

I. introduction

A. Need for ond Objectiyes of Rule.
Arranging a funeral plainly involves
emotional, religious. and Qther important
sodal considerations. At the same time,

Ii funeral is more than 8 social ritual: it
is also an expensive consumer purchase.
In fact, the purchase of a funeral is the
third largest single expenditure many
consumers wil ever have to make, alter
a home and a car Although funeral

costs vary substantially among funeral
home9 and among different kinds of
dispositions and ceremonies, price
surveys have found that the average
funeral, which includea embalming,
viewing. a ceremony with the body
present and 8 procession to the
cemetery follnwed by ground burial.
costs the consumer between two and
three thousand dollars. In recent years
there have been approximately 1.
million deaths annually, bringing the

total amount which consumers spend on
funera) and burial arrangements to over
$5.2 billnn per year.

While the arrangement of a funeral is
clearly an important financial
transaction for consumers, it is a unique
transaction, one whose charccteristic8
reduce the ability of consumers to make
careful. informed purchase decisions.
Decisions must often be made while
under the emotional strain of
bereavement. In addition. consume!'s
rack familiarty with the funeral

transaction: close to fifty percent of all
consumers have never arranged a
funerlJl before, while another twenty-
five percent have done so only once.
Further, consumers are called upon to
make several important and potentially
costly dfcisions under tight time
constraints. Within hours of death,
consumers must make arrangements to
have the body of the deceased removed
from the place of death and taken to a
funerarhome. Within at most 24 to 48
additicnal hours all additonal decisions
must be made concerning the form of
disposition desired.

Under any circumstances. givinS
careful consideration to financial
ma tiers while arranging a funeral would
be diffcult. This diffculty is
exacerbated, however. by severa!
practices used by funeral providers
which limit the consumer s abilty to
make informed, independent c oices: ,
The evidence indicates that a signifcant
number of funeral providers:

(1) Require that consumers purchase
prepackaged" funerals, which may

include goods and servjces which the
consumers would not otherwise
purchase;

(2) Misrepresent. either directly or by
the failure to disclose material
information: (8) that the law requires the
purchase of embalming, a casket for
cremation services. or grave liners and
burial vaults: (b) the extent to which
funeral goods and services have a
preservative and proter;tive value; and
(c) that a mark-up is being charged on
items such as flowers and obituary
notices, commonly termed "cash
advance" items;

(3) Require that consumers who wish
to arrange direct cremation services
purchase a casket for use in those
cremations;

(4) Embalm the hody of the dece.sed
without first obta ning specific
authorization to do so; and

(5) Refuse to discuss or fail to disclose
price information over the telephone.

The Commission has concluded that
these acts and practices are unfair 

deceptive" within the meaning of Section
5 of the Federal Trade Commission Act.
Section II of this Statement contains a
more detailed description of these acts
and practices, as well as a discussion of
the freque1j with which they occur.
The ru'-mulgated by the
Commission prohibits these acts and
practices and includes requirements
designed to prevent their recurrence,
The rule s goal is to lower existing
barriers to price competiion in the
fueral market and to facilitate informed
consumer choice. The rule wil help
achieve these goals by ensuring that: (1)
Consumers have access to sufficient
information to permit them to make
informed decisions about which goods
and services they wish to purchase; (2)
consumers are not required to purchase
goods and services which they do not
want and are not required by law to
purchase; and (3) misrepresentations are
not used to influence consumers
decisions on which goods and services
to purchase.

Under the provisions of the rule,
funeral providers must give consumers a
written ' list, prior to any arrangements
discussion. containing the prices of the
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fural goo and servcea on an
Itemized basis. At th choice of the
fuera provider, aeparate prce lits
may alo be used to disclose the prices
of caakets and outer bural contae...
The rue also requis tht fueral
provide.. give price inormation to
consumero who c U on the telephone
and ask about the term, conditions, or
prices at which fueral goods or
servces are offered by that fueral
home. Whe the rue requis that price
ination be given to consume.. in a
relatively standardied, itemized format
It in no wsy interferes with the abilty of
fueral directo.. to offer their goods and
services for sale in additional forms
(e.g.. fueral packages).

To ensure that funeral consumers-

have the ability to aelect only the goods
and servces they want to purchase, the
rue generally requires fueral providers
to "unbundle" the goods and servces
they offer for sale and offer them on an
itemized basis. Funeral providers may.
however. continue to offer ackage
fuerals" for sale 8S an alternative to
itemiZed purchasin. The rule simply
ensures tha t the consumer has the
abilty to make an itemized selection.

In addition to the general right to
select goods and servces on an
individual basis, there are two other
related provisions that concern items
which fueral providers often have

required consumers to purchase. Firt,
the rule requires that funeral providers
obtain express permission from a family

member or representative before
embalmng is performed, except wtder
special circumstances. This requirement
is designed to ensure that consumers do
not hsve to pay for enbalming which
they neither asked for nor wanted.
Second, the rule prohibits funeral
providers frm requing that consumers
purchase a casket for use in a direct
cremation service. The rule requires
fueral providers to offer an uninished
wood box Dr other alternative to a
traditional casket for use in this form of
direct dispositon.

Finally, the rule prohibits several
specifically descrhed
miBrepresentations concerning legal
requirements fm:b;urial, or cremation,
and misrepresentations about the
existence of mark-ups on cash advance
items. To implement these prohibitions,
the rue requires fueral providers to

include several short disclosurs on the
general price list which they provide to
consumers. These disclosures simply
inorm cODswners of their legal rights
and purchase options.

The rue also contains a provision
which requires the Comission to start
a rue amendment proceeding to review
the effect and opera tion of the rue no

later than four yea.. afer II becomes
effective. Th mandatory review wil
enable the Commissi0 to determine
whether the rue ha. worked 8S

expected and wi requi the
Commssion to decie whether the rue
should be modied or terted withn
eighteen montha after the proceeding
haa started. If the rue has been
successfu in stiulti. price
competition by that tie, the

Commssion will decide whether tbe
rue ia sti needed in light of the
marketplace changes. This provision
ensures that the Commission will decide
whether there is a continuin Deed for
regulation of the funeral Industry at an
early date and in 8 proceedin open to
public participation.

This overview has highlighted the
central elementa of the ruie. VIrtually aU
of its other provisions, including certain
definitions, are designed to ensure the
integrity of this disclqsure scheme and
tu prohibit misrepresentations of
material information. The rule
promulgated today is substantially more
limited than that whieh the Commission
originally proposed. These modifiea tions
are the result of the Commission
careful consideration of the extensive
testimony and comments submitted on
three different occasions, 8S well as
Congressionally mandated limitations
(discussed below) on the rule s snbject
matter. The Commission believes that
this rule wHl effectively curb many of
the unfair or deceptive practices
identified in the rulemaking record with
minimal intrusion into the business
operations of funeral providers.

B. History of the Proceeding. 

December of 1972, at the direction of the
Commission, the Commission s Bureau
of Consumer Protection began BniniUal
investigation of praCTIces in the funeral

industry. t Durg the initial
investigation. the Commission s staff
interviewed consumers, funeral
directors, memorial society members,
attorneys, state officials and others, and
also visited funeral hames. These efforts

I The proposal for a limited inital investigation
8temmed frm an internal staff analysis suesti
a potential for abuse in the funeral trsaction,
given the unique disadvantages of the funeral
purhaser. While few conswner complaints bad
been reived at the tie, the potential for
consumer injur had ben documented by hearing
chaired by Senator PhUlip Har in 196. Antitrut
Aspects of the Funeralnduslry: Hearings Pursuunt
to S.R. 262 Before the Subcmm. on Antitrust and
Monopoly of the Senute Camm. on the !udiciary.
88th Cong.. Zd Sess. (196) (hereinafter cited a8

Antitrust ani1onoply Subcomm. Hearings). This
policy planing approach to id tiin areas 
potential consumer injur was a diret response to
criticism made by the Amerin Bllr Association in
the late 196 that the Commission relied too
heavily on consumer complaints and consequently
chose trivial cases for investiation.

led tbe staff to conclude that a more
detailed examination of the industr'

practices was warnted. Tbe staff
made this recommendation in June, 1973,
in a 239 page planning repod to the
Commission. I The Commission
sub.equently approved a ful industr-

wide investigation and authori ed the
use of compulsory process.

An Initial Staff Report by the staff of
the Bureau of Consumer Protection
based on the industr-wide
investigation was published in August,
197 ln Iha! report, the staff

recommended that the Commission
initiate a rulernking proceeding
pursuant to its authority under Sections
5 and 18 of the Federal Trade
Commission Act. 3 The Initial Staff
Report described practices relating to
the purchase of funersl goods and
services which may have violated
Section 5 of the Act.

After :' t:-,iewing the Initial Staff
Report, the Commission published an
Initial Notice of Proposed Rulemaking

Initia! Notice ) on August 29, 1975. 'It
contained the text of a proposed rule, a
statement of the Commission s reasons
for issuing it, and an invitation to
comment on the proposal.

Written comments on the Initial
Notice were received through March 6,
1976. More than 

OQ separate
documents were received, comprising
approximately 20.00 pages. Numerous
comments were made by individual
funeral industry members, state and
national funeral trade associations,

individual consumers, consumer groups,
state regulatory boards , state and local
government offcials, representatives of
funeral-related industries including
florists. 'cemetery operators, and casket
and vault manacturers, memorial
sodeties,-rgymen, academics, and
other interested parties.

On Februury 20, 1976, the Final Notice
of Rulema king ("Final Notice ) was
published by tbe Presiding Officer in the
funeral proceeding. The Final Notice set
out thirty disputed issues of fact t-o serve
as the focus for the public hearings on
the proposed rule: Public hearings were

Division of Evaluation. Burau of Consumer
Protection. Unfair Practices in the Fuerol Industr:
A Plonning Report to the Federal Trde
Commission, June 29. 1973.

15U. C. 45. 57.
40 FR 399C (1975).
41 FR 7181 (1916).
Pror to the hearis. the National Funeral

Diretors Association sought to enjoin the hearings
in federal court. alleging a number of procedural
jmpropri (jes and Commission action in p.xr.ess of
its statutory anthority. The coUr denied the -
injunction. "'"FDA v. FFC, 76-15 (D. . fied
April 14, 1976).
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held in sIx cities from April 20 though
Augst 6, 1976. ' In all, 52 days of
hearla were held dur which 315
witnesses presented testimony and
exhibits and were subject to cross.
examination by the various participating
partes. The six hearins produced
14,719 pages of transcrpt and
approximately 4,OO.addHional pages cf
exhibits.

At the conclusion of the publlc
hearings, a final opportuity for
comment wasoffered' the publlc to rebut
any data or views which had' preWously
been submItted Into evidence.. Forty-
seven ,separate rebuttal submissions
wore fied by the Commission staff and
various parties to the proceeding.

At the conclusion of the public
hearing process, reports to the
Commission based on the rulemaking
record were prepared by the Presiding
Offcer, I who made findings on the
issues wbich had been designated by
the Commission for the public hearinis,
Bnd by the Commission staff, who
analyzed the fecordevidence and made
recommendations to the Commission for
finar action. The Presiding Officer found
that the funeral transaction has several
characteristics which place the
consumer in a disadvantaged bargaining
position relative to the funeral director,
leave the consumer vulnerable to unfair
and deceptive practices, Bnd cause
consumers to have little knowledge of
legal requirements, available
alternati ves respecting disposition of the
dead, and funeral homes ' offerings and
prices. The Presiding Offcer also found
that some funeral providers fail to
disclose relevant purchase information
to conSumers white some other funeral
providers affirmatively.misrepresent
legal. public health and/or religious
requirements to customers. The staff.
after reaching similar concIusions,

'Hearings were held In Allanta, Chicago, Lo!!
Angeles, New York City, Sealtle and Washington.

. Report of the Presiding Offcer on Proposed
Tradi! Regulation Rule Concerning Funeral Industry
Practicea (16 CFR Part 453). July 1977 (hereJnafter
cited 81 "Report of the Presiding Offcer

'FunerHllndustr Practices, Final Staff Report to
the Federal Trade Commission and proposed Trade
Regulation Rule (16 CPR Pari 453), June 1975
(hereinafler cited &. "1978 Staff Report"

ID There were several areas of disagreement
between the Prsiding Offcer and the ruemaking
staff. For example. the Presidi Officer, In conlrast
to steff, found Insuffcient evidence of consumer
Injury in the ruemakin record to warrant
promulgation of a rule provision prohibiting
unauthorized removal of remains. S88 Report of the
Pnsidlng Offcer, supra nole a. at 57. The ' Presiding
Offcer alia concluded that several practices, IUch
al refulal to relealB remains or requJrtn a casket
for crmation, were Dot prevalent, elthoug
luffciently harm when they ocured to warrant
p.-hiblUon In thnule. ld at 59; 64. Finally, the
Prsldins Offcer felt that there was Insuffcient

recommended a revised trade regulation
rule whIch differed from the Initial
proposed rule in several respects.

Following publication of these reports,
the Commission commenced a comment
period to permit the public. to comment
on the reports of the Presiding Offcer
and the staff. uTbIs comment period
was originally schedUled to close aftar
60 days; however, the Commlasioll
extended it for 30 days to afford a
greater opportunity to comment. 12 Over

1300 separate comments were received
during the comment period. To assist the
Commission in reviewing them, the
Commission s staff prepared a 8ummary,
which accompanied the comm nts to ile

Commission. This summary 
essentially indexed the comme..',ts fied,
identifying each issue of fact, law or
policy raised in the comments. The
summary was made available to the
Commission as well as to outside
parties. On February 2, 1979, the
Commission s staff forwarded to the
Comr:ission their final
recommendations.

On February 27 and 28, 1979, the
Commission heard oral presentations
from selected rulemaking participants

who had been invited to present their
views directly to the Commission as
provided in i l.3(iJ of the Commission
Rules, 16 CFR 1. 13(i).

On March 23, 1979, the Commission
- met in open Ression, tentatively

approved 8 final funeral rule Rnd
directed the staff to prepare the
necessary legal memoranda to
implemeht it. The tentative final rule
adopted by the Commission was
substantially more limited than the one
which the Commission had originally
proposed, It required that price

evidence on the rulemaking record to.make a
finding on the prevalence of certain practices,
including mitlrepresentation of cash advance
char es and misrepresentation of legal, public
health. and/or religious requirements. Id. al 68, 73.
The staff disagreed with this asses ment and
reviewed the record evidence In deta.iI in their
r'3port. 1978 Staff Report, supra note 9, at 251-259,
269-294.

43 FR 26568 (1978).
I! 43 FR 34500 (1978).
1JSummary ofPost"Record Comment!! on the

Funeral Industr Practices Rule, January 25, 1979,
XIV-1368.

14 The parllcipa.nt!! were U.S. Congressman Marty
Ruaso; National Retired Teachers Association and
American AssociatJon of Retired Persons; National
Selected Morticians; Intflmaltonal Ordet of the
Golden Rule; S. SmAil Bulilness Assbclallon:New
York State.ConsUmer Protection Board; Crctt tion
Association! of North America: Americans for
Democratic Action and National CouncJl 'of Senior
Citizens; National Funeral Director!! Association:
Continental As!!ociation of Fueral arid Marnorial
Societies: National Funeral Director!! and
Morticians AS80cl9.lion: New York Stale Public
Interest Research Group; Pr-Arangement
Interment Association of America: and California
Cltizeno Action Group.

information be made available over the
telephone, lhat funeral goods and
services be sold on an individual- basis
enabIing consUmers to decline goods
and services which they did not want.
that prior permission be obtained for
embahning, and that consumers not be
required to purchase caskets for use in
cremation. The rule also included a
pr5hlbition on deceptive claim. and
representations concerning legal and
cemetery requirements: However.
several other major provisions
contained in the proposed rule were
dropped. 13

Prior to promulgation. however,
Cungt'ess adopted the FTC
Improvements Act of 1980. Section 19
of that Act imposed CI set of procedural
and substantive limitations on the
Commission s authority to promulgate a
rule regulating practices within the
funerl;l industry. 17 Procedurally, St:ction
19(c)(2)(A) required the Commission to
republish a ptoposed rule in the Federal
Register for pubJic commp.I1t before the

Commission could promulgate annal
rule. iN

During the hiiltus in tbe rulemLtking
proceedinb which attended
Congressioni-J consideration and
subsequent erwctmei1t of the
Improvements Act of 1980, a second
event occurred which necessitated a
revision of the- rule. In December of 1979,
theUn-ited States Court of Appeals for
the Second Circuit issued its opinion on
the Commission s trade regulation rule
concerning practices in the propriEtary
vocational schooJ indu try. 19 In adopting

For example, the Commbsion elirninated
provisions wldcn wouh' nave prohibited
unauthoriZed removal of or rerusalto rf'leuse
remains, as well as provisions which would hilve
set restriction!: on the manner in wh;ch LJilera!
provider1codd display r.dsketr.. See Section IH(D),
jnfra
, IfiPublJcLaw 90.252, 94 Stat. 391.

The svbstdntive limitl'iions imposed hy Section
19(81(1), and the mallner in which tne ru!e complies
with them, are sed in PcH'lJ(C). io.'ra.

The text of Sectinn HJ(c!f2J(A), Li Ij, c. Sia
note, slales:

(2)(A) The Commis ion . before i s:, il1" the
funenl1lrade regl1lation rule in finHJ f(J, III ~

IiJ shalJ publish in the Federal Register for pub!!c
comment a revised veroion uf the funeral trade
reBulatlon rule which contuins the provisions
specified In suhparagraph (A) and subparagraph (8)
of paragraph (1):

(ii) shall aJlow interested persons to submit
written data. views. and argumenls relating to !!uch
revised version of the fW1era! lI'ade regulation rule,
and make aJ1such submissions publicly available:
and

(Iii) may permit interested persons or 8S
appropriate, II single repres"ntative of each group of
sudCpersons having the san,e or Bimilar Interests
with respeclto Buch revised verSIOn of the funeral

trade reguation rule, to present their posilion oral!y.
Proprielary VocaiIonal and Home Stud

Schools Trade Regulation Rule, 16 CPR Part 438.
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the-rule, the Commission had defined
and described the underlying unaIr and
deceptive acts and practices which Were
the predicate for the final rule in the
Statement of Basis and Puose which
accompanIed the rule. WithIn the text of
the rue itself, the Commisaion included
only the remedial requirements designed
to prevent the unair acts and practices
from recurr.

In Katharine Gibbs SchoiJl, /nc. 

FTC, 612 F.2d 658 (2d Clr. 1979)
(hereinafter Gibbs the Second Cirl't
held that the Magnuson-Moss Act
requires the Commission to include in
the actual text of a rule a description of
the underlying unfair or deceptive acts
or practices which serve as its basis.
The version of the funeral rule pending
before the Commission in 1979 had been
drafted in the same manner as the
Vocational School Rule, e., in several
provisions only the remedial language
was actually Included in the rule.

On December 17, 1980, the
Commission met to consider revisions of
the proposed funeral rule in light of
Section 19 of the FTC Improvements Act
of 1980 and the Gibbs decision. At this
meeting; the Commission voted to
publish for public comment a revised
version of the funeral rule. The
Commission published a notice on
January 22. 1981, 21 which contained the
text of the revised version of the funeral
rule and Bet forth 8 six:ty-day written
comment period. Thc Commission also
provided for a rebuttal period in which
parties could respond to comments
submitted by other interested parties
concerning the revised rule.

On July 7 and 8, 1981, the CommIssion
heard oral presentations from several
major participants in the funeral rule
proceeding." On July 22, 1981, the
Commission met in open session and

613 F.2d at 662.

46 FR 6976 (1981). During the written comment
period. the National Selected Morticians and the
National Funeral Directors and Morticians
Association submitted in their comments a modified
rule NSM/NFMA proposal") for Commission
adoption in lieu of the rule published in the Federal
Register. The NSM/NFDMA proposal is discussed
in Part UI(B)(4), infra.

"The selected participants, were National
Funeral Directors Association; National Retired

Teachers Association and American Association of
Retired Persons: National Funeral Directors and
Morticians Association; National Selected
Morticians; Continental Association of Funeral and
Memorial Societies: Pre-Arangement Interment
Association of America: Cremation Association of
North America: New York Public Inlerest Research
Group; National Council of Senior Citizens and
Consumer Affairs Committee of Americans for
Democratic Action; Conference of'Funeral Service
Examining Boards: Internalional Order of the
Golden Rule; New York State Funeral Directors
Association; Congressman Marty Russo; and
Congssman Andy Ireland.

approved 1anguage of the funeral rule
for purposes of submitting the rule
recordkeeping requirement to the Office
of Management and Budget (OMB) for
rwiew. On June 7, 1982, OMB approved
the recordkeeping requirement. After
careful consideration and review of the
rule making record taken as a whole. the
Commission has voted 'to promulgate a
trade regulation rule concerning funeral
industry practices.

C. Consistency With Applicable Law.
The fueral rule Is being isaued under
the authority granted the Commission by
Section 18 of the FTC Act," as limited
by Section 19 of the FTC Improvements
Act of 1980. " Section 18 of the FTC Act
permits the Commission to issue rules
defining with specificity acts or
practices which' are unair or deceptive
under Section 5 of the FTC Act." The
Commission further is authorized to
include in its rules provisions designed
to prevent the defined unfair or
deceptive acts or practices. The rule
being issued today prohibits and
prevents practices which are unfair,
deceptive, or both. As such, it is within
the Commission s authority under
Section 18 of the FTC Act.

The funeral rule, as issued, also
complies with the restrictions imposed
by Section 19 of the FTC Improvements
Act of 1980. Section 19(c)(1) allows the
Commission to expend fuds to issue
and enforce the funeral rule only to the
extent that the rule:

(A) requires persons, partnerships, and
corporations furnishing goods and services
relating to funerals to disclose the fees or
prices charged for such goods and services in
a manner prescribed by the Commission; and

(B) prohibits or prevents such persons,
partnerships, and corporations from-

(iJ engaging in any misrepresentation:
(iiJ engaging in any boycott against, or

making any threat against aoy other person,
partnership. or corporation fuishing goods
and services relating to funerals:

(iii) conditioning the furnishing of any
such goads or services to a consumer upon
the purchase by such consumer of other such

15U. 57.
ii' 15 U. C. 578 note.
IUSection 5(a)(1) of the FrC Act declares unlawfu

unfair or deceptive acts or practices in or affecting
commerce" through trade regulation rues. The
Commission has concluded that it has jurisdiction
over funeral providers because their business is "
or affecting commerce." For example. fueral
providers sell a variety of merchandise which is
shipped in interstate commerce. Many also ship
human remains across state lines for funeral
puroses. For discussion of these and other bases of
the Commission s jursdiction over funeral

providers, soe 1978 Staff Report. supra note 9, at
4673.

iifiThe Commission s reasons for defining
practices as unfair or deceptive lire set forth in Part

(A)(I), infro,

goods or services; or
(iv) furishing any such goods or services

to a consumer for a fee without obtaining the
prior approval of such consumer.

The Commission has revised the rule
to ensure that it falls within the
substantive limits imposed by Section
19. Thus, 453.2 of the rule requires
price disclosures. as permitted by 
Section 19(c)(1)(A). Section 453.3 of the '
rule prohibits misrepresentations, as
permitted by Section 19(c)(1)(BJ(i).
Section 453.4 prohibits funeral providers
from requiring a casket for cremation or
from conditioning the furnishing of any
funeral goods and services upon
purchase of any other funcral good or
funeral service. These provisions are
permitted by Section 19(c)(1)(B)(iii).
Finally, 453.50f the rule prohibits
funeral providers from embalming for a
fee without prior approval, as permitted
by Section 19(cJ(BJ(iv),

D. The Funeral Service Industry."-t.
The Funeral Home. In the United States
today there are over 22.000 funeral
homes, 50,00 licensed funeral directors
and embalmers, and over 400

crematories. s In recent yeaTS the
number of deaths has approached two
milion per year. 29 The a verage annual
number of deaths per funeral
establiBhment has been about 94.
Actual case volume at each funeral
establishment varies greatly. Various
industry sponsored studies indicate that
50% to over 75% of all funeral ;wmes
perfonn fewer than 100 funerals per
year.

The funeral industry is generally
composed of small businesses. One
report states that 80% of all funeral
homes ha\Uewec than seven
ernploYE32 another report found that
42.9% of the firms in the industry were
individual proprietorships 33 and thCtt

15 U. G -57a nole.
l!J77-73 American Bluebook of Funeral

Directors; 1978 U.S. Industrial Outlook 463; V. Pine,
Caretaker of the Dead 21 (1973).

91n 1972, the death rate WIiS calculated al

approximately 90 per 1,00 or over 1.9 millon.
Public Health Service. U.S. Dep l. of HEW, 1972
Vital Stat. of the United, States; Mortality, Volume
D, Pari A, at Table 1-

-' 

Hearings on Regulations of Various Pederal
Agencies and Their Effect on Small Business,
BefoTe the Subcomm. on the Activities of
Regulatory Agencies of the House Small Business
Comm. (Port flI, 94th Cong., zd Sess. at 65, 75-
(1975-1976). (Attachment to testimony of H.

Raether) (hereinafter cited as House Small
Business Subcamm. Hearings 'O

See, e.g.. V. Pine. A Statistical Abstract of
Funeral Servccs Facts and Figures, 1976. D.C. Ex. 4.
et 3 (hereinafter cited as "1976 Statistical'
Abstract

S. Dept. of Commerce. (1973J Countr
Business Patterns. al 26.

1972 Census of Selected Service Industries,
Volume I. at 7.
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most of the rest operate 88 parterships
or private corporaHons. 34 The industr
a)so is characterized by low rates for
entry and exit. Sli with most fueral
homes operatin in local markats.
Recently, however, there has been a
slIght trend toward the development of
funeral home chains." The largest chain
Is Servce Corporation International and
the second largest is Interna tional
Fueral Services. These fims have
expanded by purchasin existig fueral
homes around the countr. " Recently
thse two fueral chains merged.

2. State Licensure. The first formal
fnstructional programs for the American
funeral industr began with a few trade

schools which taught embalming,
sanitation. anatomy and other related
subjects in 8 program of short
duratjon. 38 Today there are
approximately thirty vocational and
college level programs accredited at the
state level. The curriculum in these
educational programs includes
instruction in management principles,
merchandising techniques, accounting,
public speaking and grief counseling as
well as in embalming and restorativearts. 39 

State regulation of the industry began
in the latter half of the nineteenth
centl.ry and arose due both to the
public s growing concern over sanitation
and the efforts of funeral directors to
achieve greater professional eta ture. 
Today virtually all states license
embalmers and/o!' funeral directors.
Generally, state licensing standards
require completion of a nine month to
one year vocational training program in
mortuary science followed by a period
of apprenticeship varying from one to
thee years in length before qualifying to
take the state board examination. tl

:I ld, See also, Blackell, "Prce Levels in the-
Fueral Industry, " 7 Q. Rev. ofEeon. and Bus., Vl-

2, at 75-76 (1976) (hereinafter cited as "Blackwell
artcle

U,Blackwell article. id. at 77; G. Kissel, An
Analysis of the Market Performance of the Funeral
Home Industry of Philadelphia (1970) (Wharton
School M,BA Project). VI-D-23. at 57 , 59. 62--, 70
(hereinafter cited as "Kissel"

36 Ko:lal, D.C. Ex. 8, at 13 and Table 8.
1976 Staff Report, supra note 9. at 85. n. 238.

NStJe R. Hahenatein and W: Lamers, The History
of American Funeral Directil1 510 (1962)

(hm' einafter cited as "The History of American
FW'era!Directin"

n FW'eral Service: Meeting Needs . I . Servit18

People, (NJ"DA pamphlet), Hausman Ex. 1 (N J, at

tOThe History of American Funeral Dircting,
supra nole 38. at 45051.

41 See, 8.s., TeM. Code Ann. . 82514(6) (1976):
M. Slat. An. 167-211 (1974 Supp. )j Fla, StaL

AM, t 470.081) (1978 Supp,); Va. Code I 6426.
(1974). Other states require some college work. Se9.

g,,

''Mont. Rev. Code 16&2706 (1911 Supp. )j North
DakoteState Board of Embalmen, "Lawa, Rules,
and Regulations," Rule 4310.3) (1972).

3. Trade Associations. The
development of the fuerallndu.tr as a
8tate licen8ed occupation occwed
along with the formation of a varety of

state and national trade associatins.
The largest of the natonal fueral trade
associations is the National Funeral
Dirctors Associatin (NFA) with
14,00 members who conduct
approxiately 70% of the naUon
fuerals. 4Z The National Funeral
Directors acd Morticians Associatin
(NMA) Is tho association ofblad
fueral dictors and, with over 4.
members, is the second lar8est national
trade association. 48 National Selected
MorticIans (NSM) is a national trade
group with slJghtly over 800 member
fims. .. Unlike NFA, NSM is an
association of funeral home finns and
not individual fueral directors. 
Another naUonal trade group Is the
Order of the Golden Rule (OCR) with
140 members. 4S A number of smaller
crganizations serving limited

mberships also exist. Two examples
Bre the Jewish Funeral Directors
Association (JFDA) and the Pre-
Arrangement Interment A8 ociBtion of
America (PIAA). IFDA has
approximately 200 members, 4? and PIA
has approximately 700 members
dedicated to the promotion-and sales of
the pre..financed funeral. 48 In addition to
these national trade associations, all
states except Alaska have fueral trade
associations, In all but one-of these
states, membership in the state
association brings concurrent
membership in NFA.

State and national funeral trade
associations provide a wide range of
services to members-newsletters,
journals. national and regional meetings.
informational and educational programs.
consultants, and the collection of
statistical information. A number of
trade associations also have enacted
codes of ethics which set fort conduct
which is considered to be
unprofessional.

See House Small Business Subcomm. Hearings
(Part Il), supra note 30, at 64 (testimony or Ii
Raether). NFA has apparently doubled its
membersWp since 1936. The History of Amrican
Funeral Dirctin. supra note 38 at 534.

41 House Small Business SubcommittesHearing9
(Part lV), supra note 30, at 24 (testiony of R.
Miller, Bxefi, lJr., NFMA).

M The American Blue Book of Fueral Directors

179 (197&-17).
40 The His ry of American Funeral Dlrctfna

supra note 38 at &37,
oM American Blue Bok of Fuera Diectora185

(1978-71).
.., American Blue Bok of Fueral Dictors 178

(1916-77),
4/0 Soe PIAA Comment on Revlaed Rule, XVI-77,

at1.

4. Pre-need Sales Industry. This
segment of the fueral Industr is

involved in the promotion and sale of
funeral-related goods and servces pror
to the time of deat . In ths tye of
arrangement, payment is made to the
fueral seller in advane of death 
the particular goods and services
selected by the buyer are specified In 8
pre-need contract. 48 Pre-need plana ar,
marketed by insurance companielJ,
funeral homes, and ceetery operators
of cemetery lots, vaults, monuments,
and crypts.

/mmediate Disposition Companies.
In some aras of the country, immediate
disposition companies compete with ful
service funeral homes. These companies
provide 8 single service-rect
disposition of human remains by
cremation. They generally do not
provide facilties for viewing the body or
conducting services, nor do these
companies attempt to sell merchandise
such as caskets or services such a8
embalming. Immediate disposition
companies offer the service of picking
up the body, delivering it to the
crematory and returning the ashes. The
disposition fee in 1977 was generally
less than $300.

6. Memorial Societies, Memorial
societies are non.proflt consumer
cooperatives organized for the purpose
of providing information and assistance
to their _,memJj'ers concerning fueral
arrangementa. They do not sell fueral

goods and services. Sonie not only
provide information on funeral
arrangements to their members, but also
enter into agreements with cooperating
morticians to obtain specified services
for their memberl at prices detenned
in advance. 51 The major organization
represenUng the 140 member societies
and OVeJ.5,OO individual members In
the lJ States is the Continental
Association of Funeral and Memorial
Sodeties ,(CAFMS). These societies are
staffed primarily by volunteers and pay
operati expenses from membership

t'The seller may be an individual funeral home
which makes specific. prepaid aITangementa with
consumers or a company which specializes in
aelling prepaid nmeraJ contracts. During th
rulemakl proceadin, the seUers of prepaid
fueral aranements have been generally
represented by the Pr-Arangement Interment
Association of America (PIA), which parcipated
ali an Intereated party under Section 1.13(cU(3) of th 
Rules of Practice. 588 

ssneralJy PIA, Prposal .
IdenliYin lsliuei of Fact, n-c; Rebutt 
PlA, x-a, The saller of fueral contract. acta all
broker belween buyers and cooperating fueral

hornell. See P. Butler. Exec. Vice Pres., Fueral
Security Plans, Inc., D,C. Stmt.

1978 Staff Report. supra note 9, at oz
II See Hadb;)k for Fueral ard Memorial

Societie.. D, C. Ex 39, at U-1 and Appex; R.
Cohen. Exec. Sec., CA, Tx 14.20-10.
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fees (usually $5 to $15), contrbutions
and bequests, fudraisin events and
interest on reserve fuds. 62

E. The Funerol Consumer. Perhaps the
most important element in
understanding the natu of the
problem. which have arsen in the
fueral market is B' thoroug
understandi of the fueral conaumer-
the person called upon to mae the
aranements for bural or crmation of
. spus, parnt, chd, other relative or
frd. The arranement of a funeraI is
often a very expensive transaction. In
197. annual payments by consumers to
funeral homes and crematories
exceeded $3.4 bilion. '" A variety of
related expenditures such as cemetery
charges, flQwers and obituary notices

representeB an additional expenditure
of approximately $1.8 bilion. bringing
the total amount which consumers spent
on funeral related expenses to an
estimated $5.2 bilion. 1I4 Reducing these
numbers to a more personal basis, the
average expenditure for a funeral was
approximately $236(J.

Despite the magnitude of the financial
commitment consumers are called upon
to make in arrangi a fueral. several
factors limit their ability to make a
carefully considered decision. The
fueral transaction is one with which

most consumers are unfamiliar. Studies
show that over 50% of the adult
population. althcugh having attended
prior fuerals, have never been called

upon to arrange one. Yet another 25% of
the adult population have only arranged
one prior funeral. 66 Thus, close to thee-

II/d.
t.U. S. Dep t. of Commerce, 1977 U.S. Industral

Outlook with Projections to 1985, at 496.
I4See 

197a Staff Report. supra note 9, at 153-,
wbich li5!s related charges equal to $9 per flrneral,
or approxiately $1, a bilion per year.

MM. Simons, A Comparison of Knowledge and

Opinions of the Funeral Industr Held by Urban and
Rural Consumers in Central New York State 39
fTable 3) Uan. 1975). VI-Q, Another surey by Dr.Richard kalish, cornssioned by the FTC staff.
found simar results: 48'J of the respondents had
never before made fueraJ arTangements; another

29'K only once before. D.C. Ex. 24, Table 7
(hereinafter cited aa "Kalish Surey ). The evidence
fuer shows that most consumers. even those who
haYe araned fueralS', lack knowledge about
prices and lesaI requiments. For example. in one
8urey of persona who had araned fuerals, 

75'Rrfd not know about the legal requirments for
embslm. Se Maryland Citizns Consumer
CoWlel, D.C. Ex. 36, at 1-2. Similarly. in a 196
lurey. 78'J of the respondents gave no response

when asked what the average price of a fueral was
fn their community. An eYen higher percentage, 9l'R,
gave no response when asked what the national
average price of 1: fueral was, 

See R. Fulton,
Attitudes of the American Public 

Towa Death, 
Death and Identity 95(196). Other sureys also
support the concluBion that consume18 lack
knowledge about fueral arangements. 

See. e.

g.,

Dr. C. CoUefte-Pratt, Sea. Ex. 1. Tx 5237-4 (sureyof tO peroons sbowslittle knowledge of what

fours of the population is etther wholly
inexperienced, or has had only one such
experience. Unlike Borne transactions

where Gonsumers wi have repeat
encounters with sellers in the
marketplace.. the fueral consumer
purchase decisions are often once-in-a.
lifetime decisions, or extremely
inequent ones. 

In any transaction where consumers
without substantial experience are
called upon to make purhase decisions
which carr with them substantial price
tags, the potential for abuse exists.
Other characteristics of the fueral
consumer exacerbate this potential for
marketplace problems. As discussed
below , the two most important of these
characteristics are the time. frame in
which consumers must act and the
psychological state of the persons who
must make these important decisions.

While there is no such thing as an
average " or " typical" funeral

consumer, some general findings can be
made on their mental and emotional
state. Often the fueral consumer is
grief stricken. particularly where a close
relative or friend is involved; shock and
confusion also attend such a death.
Research by experts in the field suggests
that many consumers feel guilt with
respect to the deceased, and view the
funeral as the final opportunity to "
fight" by the deceased. 57 Othefs noted
the characteristics of depertency and
suggestibility following a death. " While
funeral purchasers are far from helpless.
such emotional strains make careful,
rational decisions far more diffcult than
in the typical consumer purchase. In no
other situation is a consumer called
upon to make decisions about such an

constitutes funeral or what alternatives are); M.

StiUwell, Tx 6Oz.3 (analysis of 139 re6ponses
shows general lack of knowledge about funerals by
public),

&1 See, f).
go, Rabbi E. GroUman. Industr

Conswtu.l, Tx 64 Sister I. Corcoran. Tx 7Z
Dr. M. BJuebond-Langer, ABs t Prof. Of
Anlhopology, Ru,&ers Vniv., Tx 2372: ,. Hammon,
New York mini.ster, Tx 46: P. Leslit!, California
minister, 1I-C1221. See also W. Brown, Ohio
Attorney General, U-C12.'l9: Dr. M. Blum, The
Attitudt1s and Reactions of II Liited Sample ol-'
South Dade County Residents Toward Funeral
Arangements, D.C. Ex. 11. at 16 (hereinafter cited
as "Blum Study ); Pis II Phillips, The Cost of
Dying: A Sociological Analysis of Funeral
Expenditues, 17 Social Prblema 405, 413 (1970).
VI-D-.

"The testiony of experts describes the
hypersugeslibilty" of bereaved individuals and

their tendt!cy to rely on the fueral director. See,

g., 

Dr. N. umphrey, Prsident of the Caliorna
Chopter of the National Association of Social
Workers, D.C. Ex. 45. at 4; Dr. C. Wahl, psychiatrist
psychoanalyst, Southern Caliornia Psychoanalytic

Institute, Tx 6461; Dr. J. Quint BenoJiel. Professor.
University of Washigton Scool of Nursing, Tx
5297 (dtin I, Glick, R. Weiss, and C. Parkes, The
FiN;/ Year of Berevemenll04 (1975)); R. Ebeling,
Tx. 6825.
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expensive purchase under such diffcult
emotional circUmstances. H

The need to make prompt decisions
about removing the hody of the
deceased from the place of death and
selocting the form of disposition to he
employed also serve to distiish this
transaction from other consumer
transactions. Where the arranger selects
diect cremation or imediate bural, '
fial disposition tyically occu within
Z4 houra of death. Even in the more
traditional funefal setting, involving
viewing and ceremony, the necessary
decisions still must be made under tight
time strictures, normally 24--48 hours

omdeath. Comparison shopping by
consumers is not impos8ihle under these
circumstances-indeed, one goal of the
rule is to facilia te ths type of shopping
even at the point of need, But under any
objective evaluation, comparison
shopping ia rendered substantially morediffcult. 

Perhaps the most critical decision
which a bereaved consumer must make,
and the decision with the tightest time
strictures, is whom to contact to remove
the hody from the place of dea tho The
evidence shows that once a funeral
home has been given possession of the
body, rarely, if ever, wil a consumer
move that body to another fueral home
in the same community. 6J Thus, in many
situations, a consumer may be called
upon to select a funeral home on
extremely short notice. wholly
unexpectedly. The consumer has no time
to plan or to arrange finances, or to put
the purchase off until a better time. If
the home selected does not offer the
particular goods or services desired by

n In the mdjority of cases, a person aranging a
fueral is acC!panied by another person, most

frequenlt'ember of the immediate family. Dr. R.
BlackweJi, Funeral Servces Attitudinal Surey. D.

Ex. 29 (hereinafter cited 118 "B!ackweU Surey
(nearly 95% of the person!! making arrangements
were accompanied by one or morn persons; 90
were members of the imediate famiy.) Whle
support from the family members may heJp make
arranging Ii funeral less dificult, other members of
the immedia Ie family ar liely to be under much ofthe same emotiona! strss and other disadvani.aB
as the person with priary responsIbilty for
making the arrangement decisions.

11 Several of the sureys asked consumers 
why

they did Dot "shop around" before makng a
dec:sion. msuffic;ent tie was cited by 36% of the
respondents in one (see C. Ex. 45. at A J, Z1'J inanother (Cohen , Consumer Questionnair Form A,

C. Ex. 39, a! A (hereinafter cited a8 "CAMSSurvey ), and"between 15-28'. in another (D.C. Ex.
11, at 47).

iiI See, e. R. Hdrmer, Bd. member, CAS, Prf..Californa State Poly. U., D.C. Ex. 'I, al 8; D. Cornett
Californa fun ral industr sales rnpresentative, X-

124; L. Bowman, The Amrican Funeral S2
(paperback ed. 196). In addJtion. a famly-.s likely
to be in a very fragile emotional state in the first
few hours after death so that any problem in
locating or moving lhe body Gan Gause additionalanguish. 
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th consumer, e18entiaHy al options

have been foreclosed. .
'lUl the fuara traction

possasses sODle unue characteritics
which differentiate It &o most, If not
al other consumer IrslIactions. Tb..
cobintion of emotiona .lres.. lack of
exerience, lack of i!ormtion and tit
tie .trctues result. In. the fueral
consumer bein very .uaptible to
tnuenca frm the fueral dictor's
adca and counsL-

II ti sections wbJh follow, theep unfair and deceptive practlcas
whch the Commission has found to
occur In this market wll be discussed
together with an analysia of the Rule
provisiona adopted by the Commission
to address them.

1I. The Rule Provisions

A. Section 453. Price Disclosure.

Section 453.2(a) of the rule defines as an
unfair act or practice the faiJure of a

funeral provider to fuish information
disclosing the cost to the purchaser for
each of the specIfic fueral goods and
funeral services used in connection with
the dispoaition of deceased human
bodies. There Is substantial evidence In
the rulemakin record tha t fueral
providers have frequently failed to
provide consumers with sufficient
informaUon about the prices of fueral
soods Bnd services. The record shows
that funeral providers generally do oot
sdvertise pries, usually do not provIde

price information over the telephone.
Bnd usually do not provide consumers
with information on the price of specific
items of fueral merchandise and
services. As we discuss below. this lack
of information, particularly with respect
to prices. restricts the consumer s ability
to make an informed choice and impairs
the effcient cperaUon of the funeral
market. The rue is designed to address
these problema by requiring funeral
providers to give consumers the
information necessary for them to make
an informed purchase decision.

1. Unfair Acts or Prctices. Section
453.2 is being issued pursuant to the
Commssion s authority under Sections 5
and 18 of the Federal Trade Commssion
Act to proscribe unfair acts or practices.
Section 18(a)(I) of the FTC Act states:

The Commillilion may prescribe . . . rues
which defie with llpecifcfty, acts or practices
which ar unair or deceptive acts 
practices in or affecttns commerce (within the
meani of . . . Section 5(a)(1)).

In December of 1980, the CommIssion
preparad a formal statement analY1ing

the legal baais for the exercise of lis
Section 6 consumer unairness
Jursdction. That document, prepared In

n Se text and IIccompanyina nota 56 lIupra.

respose to a request frm the Senate
Comsr Commttee. U reviewed the
Commlilion . prir axerclse of Ita

unalm... jursdiction and clarBed the
crteria under whi ths authorilJ 
be exercised In the futu.

Cons1.er injUr Is the foca of the
consumer unairneas doctre. In Its
recent statement, the Commission
obaerved that:

UnjUBtlec CODiumr Injur Is the pri
fo. of the FT Ac II . II. By ttlel it C8
be suffcieot to WlU8Dt a findi of
unfaimellJ.

. . . The independent nature of the

consumer injur criterion dOel not mean that
every conswuer injur Is legally "unair,
however. To justify a fiding of unfaiess
the injur must satisfy three .tests. It must be
substantia.lj it must not be outweiged by Bny
countervailng benefits to consumers or
competition that the practice produce" and it
must be an injur that consumers themselvel
could not reasonably have avoided.

EarlIer arculations of the consumer
unfairness doctre have also focused
on whether "publIc polley" condemned
the practice In question. -In Its
December, 1980 statement, the
Commission stated that it relies on
publIc polley to help II assess whether a
partIcular form of conduct does in fact
tend to harm consumers.

2. The Unavailobility of Price
lnformalion. -a. Price Advertising. The
organized funeral industry has
historically opposed prico adveriising:
indeed, the fist NFDA code of ethics
adopted in 1884 Included a provialon
which prohibited newspaper
advertising. Moreover, state

See Letter to the Conussion. frm the
Honorable Wendell H. Ford and the Honorable John
C, Danforth, Consumer Subcomm., Senate Comm.
on Commerce, Science, and Transporttion Uune 13.

1980).
iM See Letter from the Commi5Blon. to the

Honorable Wendell H. Ford and tbe Honorable John
C. Danforth (Dec. 17. 1980) (beremllfter cited aR

Commission Unfairness Statemenl:"

). 

Se also
Horizon Corporation. 97 F. C. 4t (198).

16 See Comm'ssion U:lfHimeSB Sttement id.
See generally FTC v. K F. Keppel BrOI.. 291 U.

30, 313(1934); Statement of Basis and Puotle.
Trade Reguation Rule for tha Prvention 01 Unfair
or Deceptive Advertising and Labelln of Cigarette.
in Relation to the H alth Huard. of Smokin, 29
Fed. Reg. 8324, 83 (196) (hereftr cJted all
Clgareltt Rule SBP); A1l8tate Indultnes of N.C.,
Inc., 15 PrC 46 49 (196): FTC v. SpalT .
Hutchson Co.. f0 U.s. 233, 24 D. (101Z)
(cltin Cigarette Rule SDp). Statement of QaJis and

Puose, Prservation of Consumel' ' Clms and
Defensae, 48fJd. Rsg. 6350. 53 (19111); SpIcsel.
Inc.. 88 FT 42, f4 (1915), olfd i1 part MO F.
287 (1th Or. 197); Stlilement of a..la an Puose,
Advertisir pf Ophtha1c Go an SlrvCt., 4S
Fed. Rf1. 232, ZK (1.918) (hreiD cited 8'
Eyegliill4' I SBJ.

81 SeB The History of American Fueral Directll1

supra note 38. at 415-7&

legislatures were encouraged by the
Industry to enct .!atutes or reguation.
prohIbltng price advertsin. - The
National Funeral DIectors Assocition
(NFDAI and Its state artllate.
condemned prce advertsin In thir
codes of ethics. Two of the reasons cited
for the prohibition were explained by
NFA' s Executive Director In Ipe,.

. . . Said fuer l director advertB.. .g doel
Dot create new ma.eta or expand old onel. It .
doe. not lowet- the COlt ,f the "unt" to the
public. At best, it ,hiftf J1e market or helps
fim. maintain their p( rtion thereof. NFA
has more 1l 11 one member in mOBt
communi tie, How can it comply with the
objectives 0; Its constitution and "safeguard
the common interests of its members" by
fostering competitive weapons?

Prce ads put the emphasis on price
disregarding the most important vaheii and
inner meani of the fueral and th€ funeral
direclor s role in American Society,

Historically, fueral providers have
not engaged in price advertising, This
tradition has continued despite the
elimination of most formal restraints. In
1968, the NFDA settled an antitrust suit
brought by the Department of Justice
and agreed to refrain from enforcing
provjsio s _against advertising in its own
code of ethics and discontinuing its
affiiation with &tate associations that

had similar restrictions in their own
coJos. 70 Most states have eliminated
legal prohibitions on price advertising of
funerals. Moreover, to the extent that
any sucb laws totally ban trthful

advertising they are clearly violative of
the first amendment.l1

Nonetheless, there remains strong
sentiment tbroughout the industry
against price advertising. The opposition
to price advertising expressed by many
industry leaders durg the ruemaking
hearings suggests that considemble peer
pressur -eists to discourage price

adv€!ng.12 Even in the absence of

&/ AI recentlYlls 197, two states Rtill had
ijbao!illc prohibitions OD price advertsin, and four
more had burensome restrctions on it Se8197S
Slaff Report. supra note 9, at 429, nn. 689.

IW Sel' Antitrust and Monopoly Subcomm.
ori.1g8. supra notet, 81 2.. SuC'.h ethical

proscriptiona of price advertising have been found
In other contex,ts to violate the Pl Act. See. B.8.,
EYl:glabs811 SBP. supra note 66.

United State8 v. National Fueral Directors
Ass n, 196 Trade Reg. Rep. (CCH) 72.529 (B.D. WI..
196).

71 See Bates v, State Ba of Arzona, 433 U.s. 30
(197).

"$es, e.8., S. Wari Treasurer, NFA.
Mat'sachusette fueral diector, Tx 611-8 A.
Hornberg, Prss1denL Fural Dttors Servces
Ass p of G ater Chcq. Tx 487; J. Curan, Prs.,
New York FDA. b , m;N. Grene, member,
Virginia Board df Funerol Diretors and Embalmers.
1'''14,1-84; C Swam Distrct Govel'Ot of
Pennlytvania FDA. Tx 13,96; 1. CI1C DlloisState
Board of Examiers. 'I 2928 R. EbUri fOlmer
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formal restraints, the ruemakng record
indicates only a small amount of price
advertising in a few areas of the
countr. 71

b. Failure to Disclose Prices for
Individual/tems. Most consumers do
not have inormation on costs -when they
go to the fueralliome to make
arrangements. 74 Even at the fueral
home. however, many consumers do not
receive detailed price inormation
because of the pricin methods which
prevail in the industr.

Statistics frm fueral trade
associations demonstrate that over half
of all fueral providers use some form of
package Of lump-sum pricing. 76 Two
variation3 of packaging are "unit"
pricing. in which 8 consumer is quoted a

mtlnaging editor of Mortuary Management, Tx 68;
L. Peake, past Pres., Oregon ruA, Tx 5705; A.
Mamary. Pres.. Pennsylvania FDA, Tx 12, 88.

71 See 1978 Staff Report, supra note 9. at 98. 412-
413.

,. Due to the absence of price advertising and the
lack of previous experience, mosl consumers do not
have prior knowledge about the prices charged
eilher by particular fueral homes or by fueral
homes generally. (See discussion in Section I(E),
supra. For example. one surey showed that
consumers ' estimates of the price for a standard
adult funeral renged from $3 to $10.00. Maryland
Citizens Consumer Councll, D.C. Ex. 36, at 3. These
findings are confired by industr studies. See, e,

g.,

BiackweJl " Talaryk. American Attitudes Toward
Deolh and FUllerals 34 (1974), VI-D-17 (hereinafter
cited as "Blackwell" Talarzyk"

Furher. most consumers do not get specific price
Information before choosin a funeral borne. In
some instances. COnSUfP-f8 felt that time constraints
prevented them from getting comparative price
information. See note 60. supra. In other instances.
consumers attempted to get price inormation by
teleph.one, but had difficuJly in doin so. aa
discussed in section II(A)(2)(c), infra. But in most
instanc.es. consumen simply do not tr to get price
information. Instead. they choose a fueraJ home on
the basis of factors other than price. Some of the
more important factors ar location and

convenience, general reputation, ethc or reliious
affilation, knowing the fueral director personally,
and recommendations of frends, Blackwell Surey,
supra Dote 59. The same study sbowed that a
majority (55%) of consumers already know which
fueral home they would call In the event of a
death,

Finally, in other instances, price information 1s
irelevant in choosin a tuera1 home. as in the case

where fhere is only one fueral diector in the

community.
1976 Statistical Abstract. supra note 31, at 

(approxiately 65% are priced on 8 unit or bi-Wlt
ba/lis). See also Sta ement of R. Cohen. Exec.
Secretar. CAFS, D.C. Ex. 39, at 22 (hereinafter
cited as "Cohen Statement'. ) (196 fies compiled
by Batesvilla Casket Co. indicate that 84% of 

use Unt pricing and 9% use bi-unt): R. Bishop.
Director. Florida Consumer Servces. AU. Stmt"
App. A, at 4 (Florida surey in 1974 fOlUd that 52%
of fueral dictors use urJt or unt prici).

The widespread use of package prici is pary
explained by the industr's belief that it is simpler
for consumers to use, thld it is easier for funeral
dictors to use in determ prices, and that it
enables fueral dictors to-make fu traditional
fuerals available at B lower price. 'Iese asserted

benefits ar disculJaed In detai in the text. infra.
D(Aj(3j(d).

single price for a complete package of
goods and services, and "bi-unit" -
pricing, in which the casket is priced
separately from the other gooda and
servces. Under the unit pricing system,
the funeral provider quotes a. singIe
price for-a package of services,
merchandise and facilties which he or
she has pre-selected for the consumer.
Thus, a $1200 fueral may include
transportng the remains, embalming
and other preparation, a casket. use of
the fueral home faciities fer one day of
viewing, a ceremony, use of automotive
equipment, the services of the funeral
director, 8 guest book and
acknowledgment cards. The key feature
of the unit pricing acheme is that all of
these goods and services are part of a
pre-selected pa.ckage for which there is
a fixed price; none 'of the components is
priced Reparately. The bi-unit method is
similar, except that the cost of the
casket is separate. Where either method
is used, it is usually impossible for
consumers to learn the cost of any of the
indjvidual components of the funeral
package and to select individual items
after considering their relative cOSt3.

Under either form of package pricing,
a significant number of fueral directors
wil not reduce the package price if any
services or merchandise Bre unwanted
or unused. 76 While "Some industry
members reduce the price if the buyer
does not want a part of the package. 

16 See, e.

g" 

Californa Fueral Djreclot
A650ciation, L.A. Ex. 23 (survey of 2.1 fueral
direct(1I' revealed that 15 percent do not deduct the
emba1ming charge when the service is declined); A.
Nix. Pennsylvania funeral director, Tx 12,922; W.

Holman Oregon funeral director. 1"x 12,161; R.
Lackey, Pres., Alabama chain of fueral homea, 11-

146. at 4. Sureys conf'rmed thai no credit is
given for declmed service8. J- Speer, Director,
CaICAG. Tx 7693; C. Skeels, CA Consumer
Action Projert, Tx 6020 (6 of 10 fuEral bome!! make
no price redudion); State of Arkansas Office of the
Attorney GeneraJ. Funeral SUJey, VI- . 6t 4-6
(32 of 104 respondlmts wouJd nol mak price
reductiuns for declined 8ervces); Delaware Djv. of
Consumer Affairs. Prss Release, VI-Q.-9 (smal
deductions a'l given but do not reJ1sclaavUts to
fueral directOr). Chosen Statement. supra nole 75,
at 25 (20 out of 101 respondents reported payi for
services. Inef(hanmse or facilities they didn' t wanl).
See also Blackwell Surey. supro nole 59 (3,7% of
the COD6urnen . urveyed were required to pay for
services which Ihey did not want).

See, e,

g., 

Stale of Arkans8a Offce of the
Attorney General. Puo'3ral Surey, VI- D-12. at 4-
(72 oul of 104 fis provide discounts for unused
items); Delaware Div. of Consumer Afairs. Surey
of the FUiierl!1 If'.dustr in Delaware, VI-D-. at 2;
(15 out Of 25 fis allow price adjustmenl9 for
declinad iter:s); H. Coates, Slata Bd. of Embalmera
and Fureral D:recton of Kentucky, Tx 39B; N.
Heard. Pefl6ylvonia fuera dictur, Tx 13.181: J.
Kerr. Sec Trelts.. Kentuck FDA. Tx :'124, 
Coats. Pres.. Michigan FDA, Tx 31'71: F, Walterman
Pr8" Indiana FDA. Tx 50; N. Greene. owner ofVirga funer&1 home. Tx 14,188; T. Altmeyer, West
Virgnia funeral director, Tx 11,775; 8. HirHch,
Pennsylvania fueral dictor, Tx 12.53; A, Leak
lllioi8 funeral director. Tx 385.

427
even those funeral dictors wbo do give
credits upon request usually do not
disclose to consumers, prior to makg apurase decision, their option to
decline services for a reduction in
price. TI

In addition, sureys indicate that
consumers are often unaware of the
rane of goods which are theoretically
ava!lable. For example, a number of
aureys on the rulemaki Tecord shaw

' ,

that funeral diectors do not diaplsy
their least expensive caskets in the
same selection room as their higher
priced unts. /9 The evidence also shows
that when such merchandise is not
displayed, consumers usually are
unaware that it is available and usually
do not ask about it. 

Further, while some funeral providers
do quote prices on a more detailed
basis, 81 many of them supply such
information only after the purchasing
decisions have been made, in the form
of an itemized agreement or bil. 82 In

18Whle NFA and NSM apparently recognzed
the right of the consumer to get a credit for an
unwanted item. they do not sugest that such
credits be disclosed afflr0tively and in advance.
See T. Clark. General COUDsel, NFA, VJ at 8;NSM Code- of EWcs, D.c. Ex. 20. The proposed
Guides submitted to the Corni8sion by the major
trde associations in 190 were simlarly vage on
the fueral director s obligation to disclose aU
evailable crdits in advance of any purchasedecision, - 

Several funeral-directors testified that they wil
reduce the price for unwanted itelI if a!',ked but
that they do not inform consumers of this option.
See. e,

g., 

N. Greene, Virginia fueral director. Tx

14.188: E. Fitzgerald, New Mexico fuera diector.
Tx 624: R. Niner. Executive-Dirctor. Dllnoj, FDA,
Tx 267-0 B. Hirsch. Pennsylvana fuera
dirctor. Tx 12,533; H, Buron. Prs., consultant in
before-need memorial estate plan Tx 66 R.
Johnson, Indiana funeral dir ctor, Tx 12,652-

., 

See, e.g., Comments of Maine PIRG, D-C140.at 2 (ona-thir of 116 fueral homes falled to display
least expensive.etJ: FT Surey of Funral
Prces in tb ict of Columba. VJ at 18 (14
out of 38 fueral homes did nol display leua
expensive casket).

ooSee New York PIG. Ex. 1 (N.
). at8 (out of

127 respondents. only 28 realized there might be
casketa other than those displayed: only 1 of the 28
asked if anyt less expensive was available).

II A 1976 study of fueral homs8 indicates that
26% of 151.943 fuerals included in the .tB8uJts
involved a multiunt form of pricing and 1'1 of th

funerals were priced Oil a lrunt basis. Se 1818
Statistica Abstract, 8UPro, note 31. at 64 74, 8494.

The relation. of &everal states whch reuiitemiztion 8peCll only that itemid price
inormation be given "at tlle time of arrements.
Tbeee regations do not 8pecicoy di that
consumers be given Itemid price inormtion
before they decde what to buy. 

Se, e.g., New
Jersy Slate Boar of Mortary Scence. Rule 16(8):Any person engaged In the practce of mort
scence shall. at the time funeral alTementl ar
made, copile a specifc itemization of th chargwhich wi be made for such al'ementa"
(empbasi8 add dJ: New York State Deparnt of
Health. Rule 78.1(a): "Every person licensed
pursuant to aricle 34 * * * shall 

fush at the time
funeral arrngements are made for the care and
disposition of the body of Q. deceased per80D * . 
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such cases, the consumer agrees to buy
each item, but is stil not given the
prices associated with each it:m at the
time he or she must decide whether or
not to buy it.

(c) Failqre to Disclose Prices O\Fer the
Telephone. The time constraints in
arranging a fueral after a death has

occurred make it diffcult .for consumers
to get price inormation before choosing
a funeral home. The initial call to 8
fueral provider to pick up the body of

the deceased from the place of dea th
necessarily must occur within several

hours of death. Thus, in many instances.
at least where death has not been
anticipated, all efforts to get price
information must occur in an exlreme)y
short time span.

Under these circumstances, the
gathering of price information by
telephone may often constitute the only
practical way in which price information
can be obtained before a fueral

provider is selected. 83 The record
reveals, however, that fWleral providers
often fail to provide price informatipn
over the telephone when asked.
Individual consumers and consumer
groups complained about difficulties
they had experienced when they called
a funeral home and asked about costa. 
Consumer groJips and state offcials in
numerous :states reported substantial
resistance or flat refusals when they

an itemized list of the services and merchandise to
be furnished. " (emphasi added): Virginia Board of
funeral Directors and Embalmers. Article XVII,
Paragaph 3.A: "Every funeral service licensee

. . .

shall furnish to the party cont!acling for such
funero! arrangements, at the time suell
arrangements aro made if such party be present
. . . II written itemized statement of any and all
chargea. " (emphuia added),

8, Of course. many consumers do nol try to get
price information by telephone prior to choosing 8
fumm.1 home. See discussion at note 14. supra. And
it ill reasonable to believe that fueral directors who
rofuse to provide price inormation when aaked, 8S
disculised in tex! snd accompanying notes 84.
are CJollikely to volunteer. this information.

04 See, e.

g., 

L. Pratt, Washlnton consumer, U-B
ll:i3: J. Pagdin, Florida conaumer, II-B1534, S.

nder!l Illinois consumer, Tx 46 E. ShtrhAn.
DiRlrct of Columbia c008umer, Tx 14.667: L.
MtcDonald, NRTA/AA. Tx 7. Alao, several
memorial soety representatie. cited consumr
experiences of unuccessfu attempts to obtain
information by the telephone. E. Knapp, Pres.,
Memorial Society of Metrpolitan Washington, U-C- L, Tollver, Prs.. Blackawk Memorial
Society, X-l-8

A number of funeral ditors and Industr
leaders testified that the reason l'eral direcloJ'
could not give information over the telephone was
that $uch information would be confuing,
misleadin, and deceptive. See, e.g.. C. Litner,
fOnDl:r Pres., NFMA, TxlO,39i H. Mayes,
Oklahoma Funeral Directrs i\aociation. Tx 
A. Leak: Il. fueral diNlctor. See also NFA Past.
Record Comment. XlV-8 at 9.

attempted to gather price deta by
teleph()ne for su.ey purpOSP'S, .B1i

After the record was closed in this
proceeding, data became available
whIch suggested that only a small
percentage of fueral directors refuse to
answer requests for price information
over the telephone. sa The data seemed
to suggest either that ihe findings of the

studies contained in the record were in
error, or that funeral directors had
substantially changed their praclices. 
After a thorough review of the data, and
a presentation of differing staff opinions,
the Commission decided not to reopen
the record to indudethe data. sjl The

I1See. 8" D. Hoskina, Chairan. PeflllsyvtlI1ia
A!is n 01 FunrraJ !'ad Memorial Societies, TO( 13.

L. Speer. Director, Californa CAG, TJI 1.117-18; R.
Nesaff, Director of Invp.IIU!ootion. State Temporary
COIJ tJ on Living CostlJ and the, Ecnomy, Tx 329
(investi alor posed aa consumer cillUng for price
inf rmdHon but fueral homes refulledJ; M.
Edl':i. tein, altorney, New York City Dep t of
Cc:sump.r Affulrs. Tx 163 (three of twelve
rrlf'rtuarie calJed would not provide price
information): R. Pooler, Executh'e Dir ctor. New
rork Siale Con.'lmer ProtectionBd., Tx 36 (found

price inOimation ill rarely given on the telephone);
NYPIRG Ex. ! (N. ', al2 (testimony of8. Kronman.
resaarl.h associate) (two-thrds of aixty futlrol
homes called refused or were un Oper&li..e wben
asked for prica information); Indiana PIRG Reports,
A Death in the Family, Vl-D- atl: MainaPIRG, ll-
C-140. at 4; O. Matthews. MliryJlind Citizens
Consumer Council, Tx 14. 053; S. Ch noweth.
Director. Minnesotd, Offce of Consumer Services,
Tx 3123.;;4; J. Brown, Assoc. Director, Cenler for
ConBumer Affl:ira of the University of Wisconsm
Extension. T' 430&.

One pos!;lble factor Infuencing thl' funeral
diector:l , response is the advice givp.n by NFDA'
Genera! COUDlel to ill alate affHatelithal funeral
directorfl not cooperate with arty pri(; surveys
durng the penuency of tha Commi!;6ion
rulema1ing proceeding, NYPlRG Ex. 3 (N. ). Wbile
!hIli udvice apparently affected returfl on wrt
pM..€: SU1IJYs. StJ Stoff Report. $upra note 9. at 342-
344. its efiect on telephone price requellts is clear
becuusc it would not necessarily be apparent to the
funeral director that the questions were part of a
pncesurvey.

H In U179, the staff, 8S _part of an (1n- ing program
intended to measure the impact of ll'ade reguation
rueI', bel'an work on an impact ewtluation baseline
study ("BLS" j. Tb" BLS was nut intended to be par
of the ruJemi;klng recurd, but was rather intended to
gathil pre-rule dl:ta which could he used as a basil
fur comparioon witb a future Itudy to be ooducte
after the role bad gone into effect. The study was a
survey of a n.ational mail panel of conswoera,
askin,l fot infOtmRtion about fuel'IR that they had
arranged in the lalit year. Thl: dlitu in8trument was
designed by Market Facta. an IndtJpendelt
consu.tan1. along with Commhlsion start IId
information wal collected by Market Pacts. Due to
various delayaln the final promulgation. th data
from the BLS be(:am availahle shortlv before th
Commission s final conlideration of the rue. The
BLS, and ail staff memormda regarding its fidings.
wert! made avaiable to tile public but wer not
m9(ie partDf the ruemakng record.

81 Th ELS sugested that only 6 percent of th
re4ueslli for price Informutian over the telephone
whcoreltr:ted.

&I At its public meeting on July 28 lBS the
Commisflion heard presentalinsund considemd
fj \/f: mtimoranda from different staff memben, eU of
whkh pres ntf:d dierent positons. Some staff felt
that the record did noi need 10 be reopened beus

data were not 8uffciently reliable to
require the Commission to reopen the
record at this Btage of the proceedi.
Further, the data confrmed that some
funeral directors refuse to provide price
information over the telephone on
request.1O Perhaps more importantly, the
da ta confied the basic findi that the
vast majority of consumBrs do not get
price inormation over the telephone
before choosin a fueral home, 81 One

of the major puroses of the rule Is to
signal to thase consumers who did not
think to ask or were inhbIted from
asking, that price information is
available at this critical moment of
decision. That disclosure, and the
requirement that priCB information be
given, is part of the remedial scheme
which the Commission has chosen to

the data were unreliable and did not contrdict the

record. Other stsff felt that the data were reliable
and called into question findings of the rulemaklng
record. All of these staff memol were made
available to the public.

"The specifc questions In the questionnaire
were ambiguous. and it was impoflsible to
determne whether aU the tespondent8 understood
the qUf!stions an responded in the same way. A
subsequent validation study, for example, showed
significant variations with the results found in the
origial baaeline surey, sugesting confsion on
the par of respondents. The Commslion aged
with the stoff analysis that it was impossible to
draw any firm conclusions frm th study, Indeed.
the very bradth of 8 aff opinon on the reliabilty of
the dl:to strongy sugested tht the questiona 
ambjgly and meaning could nol be satisfactorly
answere by fuer public commenL

Generally, the Corrion 18 not required to
consider relevant evidence thai may be generated
after th close of the ruemaking record for the
reaSOD that admll1Iative pro would
otherwse never end. Vermont Yanee Nuclesr
Power Carp. v. NR. 435 U.S. 519, 555 (197)
(quoting ICC v. New Jeney, 322 U.s. 50. 514 (11M)).
The Comm88ion II reuire to reopen the record for
new evidence only when there hour been a chan in
circumstancel that fa "not merly 'material' but
risel to the level of a chane in the '
circustts, the kid of ch8De th t goes to the
very.. of the tase." Amrican Optometric
A8ifjUon v. FT. 62 F. Zd-89 90 (D.C. Gi.
198), (quotiGNlater 8oston Televsion Corp. 
FCC, 46 F.zd 26 28 (D.c. Cir.I91:!), Ctn. denied
40 U.s. 95 (1912)).

The data above, in the Commission
cODaideratlon, doe. not chalenge the findings of Ibe
record beuse it lack the requJsJte certainty
nemed to rebut the rerd Whie relevanL the
aerioU8 questio08 about its rel!abilty render the

dala leas material th othenre would be the
coo..

tOThe BLS 811estOO tht a mium of 6" of
fuetal diton refud to anwer requests for
price inormtion. Whle thai fIdi wa. a lower
figure than tht foun in the rerd the rerd 
showed that a sigifcat nwnber of fuera
dlrtora did prvide price inormation OD reuest
Se. e.... NYG, Ex 1 (N.

) (

ol .lxty luen
homes save price inormtion).

.. The data indicate that at the very most, some

35'J of those telephoni either 8sked or were
offered price inormtion of aoe sort over the
telephone. (Out of 311 penoru who telephoned a
fuera home, 7Z asklfd for inormation on
arngments and pl'ooa. whie 61 haa thl
inonnation offere to them by th fuer diretor.
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Induce greater price competition and
consumer choice In ths marketplace.
1 Coo moo oow

Prics /nfonnalian. The failur of funeral
providers to fu.-nish basic price
inormation results In substantial
economic injur to fueral purhasers.

Ths economic injur takes two related
forms: consumers.purcheae items that
they may not want or use, and they pay
hier then competitive prices for items
Ibe, purhase.

(e) Paying for Unwanted items.Pack pricing leads consumers to buy
items they may not went or use in
several ways. As noted above, many
fueral directors. do not reduce the price
of a package even when a consumer
asks to have items drpped from the
package. By bundling an of the pre-
selected goods snd servces together,
the fueral provider is effectively forcing
the consumer to buy items as 8
condition of providing a necesslly that

only he can provide' disposition. This
injur, however. stems less frm the
lack of price diaclosure than from the
fueral director s refuaal to unbundle
the package. Consequently, it is
discussed in more detail in Section !I(q,
infra.

Even when funeral directors are
willin to unbundle the package upon
request, package pricing stil causes
consumer injur because it denies
consumer choice. When 8 fueral
dirctor js willing to give a reduction In

price for unwanted goods included in
the package, quoting s single price for
the full package obscures the fact that
the packege actuelly consists of
components which may be individually
chosen. Further, by the funeral
provider s failing to disclose that
unwanted components may be declined,
consumers are simply likely to assume
that the package is not subject to
negotiation because all items are
necessary or required. 92 Given the
fueral purhaBer s lack of prior
experience and knowledge, and the
emotional and tie pressures attending
the decision, the Commission believes
that many funeral purchasers wil
simply not think to aak whether the

1: J. Todd, Arkansas 
Fueral Director. Tx 8753;

Why must a package fueral be bought if you ony
want to ba CJmated imediately?" E. Given,
Michigan consumer, U-B-l50. In addition, sin
may conoumers ar igOrtt of the laws and
cemetery requJremeniB applicable to funeral
arrangements, they Il liely not to question th

inclusion of certain item. in a package. For
example, accordi to one ntudy, 51" of the
consumers sureyed believed embalming was
requid by law. Th Cetrl Area MotlvalionPrm, Consumer Action Prject Survey, Sea. Ex,
14 (hereinafter cited 811 "CA Surey ). It can beinerrd frm this thai many of these consumers
would, therefore, nolth to quesLion Ibe inc1uaionof embalmln in 8 fuehll package.

package can be broken Into par pr to
question aggessivaly the fueral

director . offeri. .: Consequently,
consumers are tojured In the ab.ence of
a disclosure that parts ar declable
because they are liely to assue that
there ar no choices to be made. 

As aresult, they buy the pakea. includiitems that they would not have bougt
had they been given inoration that
purchasing the components was
optional. In addtion, denying consumers
inormation on the prices of the pars
futher injures consumers because they
have no Idea how much can be saved by
declining the mponents. Lacking such
price information. consumers cannot
make an informed purchase decision.

Direct evidence of the extent of this
injury, through consumer complaint
sureys, is diffcut to obtain precisely

because consumers are often not aware
that they had any cboice to make.
Furher, any systematic observation of

consumer behavior related to pre-sale
itemized disclosurs has not been
posaible, priarly because ao few
fueral homes provide sUc&
informa tion. 96

11 See generally Section I(E), supra; Dr. J. Quit
BenoIiel, Professor. Vnlv. of Washingon School of
Nursin. Tx. 5297, citi I. GUck, R. Weiss, "C.

Parkes, The First Year of Berevement (1975), A
study of the fueral industr in Miesota hlveaJedthat amy consumers who aggessively queationed
fueral dictors aboullhe availabilty of limtedservices were liely to be inonned of all the
available options. S. Chenoweth Director. MJnn
Offce of Consumer Services, Tx. 3116.

IN NeverteJess, a number of consumers recite
instances in which tbey were aware th 1 they werebeing required 10 pay (or goods or servces (such 8S
limousineI, visitation rooms. and uae of the chapel)
tbat were either not wanted or not used. 

See e.

g..

Comments in category n-B at"54, 164, 366. 496, 829,
104, 1108 1266, 140, 1486 1893, 1961, 198, 
203, 2240, 5967, and testimony, S. Ross,
Washiton consumer, Tx 5274-7&.

80 At the time the 
hearigs were conducted, only

four states had enacted laws or reationsrequir mandatory pr1ca itemization See 1978
Staff Report. supra note 9, al 357. n. 1'/. (Thre other
states required Itemization to be given only on
requesl, and one other slola reqpi only a limnedbreakdown on the package price.

) But even In Ifsefour statelJ the fueral dictor was no1 requird to
give consumers the price diac10surs 

before decisioll were made, bot only a written record of
what had been agrd to. As Ii consequenGe, no
stale had 8 l'gulatory price disclosur scheme
sin-iiar to the FrC' " propoaed rWlt.

Since that time, 8 number of states and localities
have passed r-guatlona which ar more simlU 10
the FrC's proposed rue and whclunight be
suitable for comparative -tudies. Whe auch studiee
might be help.f Ihe CPmnssion believes thllhe
additonal time and expense which would be

required to conduct such studies and repen Ihe
rulemakll1 rerd is nol justied and woud nol
add substantialy to the record The Commission is
not required to repen Ihe record 10 consider

relevant evidence which has be available afterthe record has closed, ICC v. New J ey, 322 U.
503 , 514, (194), uness the evidence sugelJs a
change of circumslancl!s" going "to the very near

of the case." American Optomebic Association v.
FT, 62 F.2d 89 90 (D.c. Ci. 198).
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Nevertheles, the reco establishessignificant cosumer injur. Some
indication of the extent of the 

Injur canbe aacertalned from altdial studieaand other sury. IU coments and
testimony from invidual consumers,
consumer gr"" an experts indicatithat, given pre and optin information.
a signficat number of clmsumers
would use such. iRrmtion to make
informed choices and would often
choose to doc it usualy includedin th package fual."

A nwnber of conaer sureys showthaI consumers fi cost to be highy
important in makin fueral
arrangements. It is not surprisin, then,
that large majorities of consumers want
detailed price information about
funerals 98 and want funeral prices to be
quoted on an itemized basis.
Consumers believe that such detailed
price infonna tion wil be usefu to them
in making funeral arrangements. tOO

Comments submitted by intereated pares in 
1!t9end 198 offered partes an OPportity to bring to

the Commission s allention any such fudamental
change since the hearngs conducted in 1916.
Comments submilled at thai time lndiG8ted thai no
significant chanes had taken place.

"Many consumers, of course, want the package
fueral and ar not interested in the prices or theparis of the paakag. Sucb-

coD.sumSi' are notinjured by the fual ditor s failur to diac10llaIhat components of the package are optional and
the price of those components, but only because
their wanta_ happen to coincide with the fuelal
director s offarig.

See. 8.g., Blum Study. f/pr note 57; 
Survey, supra nole 92.

See, e.

g.. 

CAS Surey which found that alarge majority of consumers sureyed supported
required price disclosures. 

CAFS Surey, supranote 50, et A-1 (Form A. Queltion 22). A aurey of
over 1000 consumers sponBrEld by the Casket
Manufa.cturrs Ass n reveaJed tha: two-third. of
consumers reapondi indicated a 

preference for
detailed fueral price quotation. BlackwelJ and

Talaryk. supra note 74. at 34. Whle these IInd
other sorveys orl record have methodologcal
limitations \4pravent projection to Ih national
population, these sureys, combined with others
and the extensive wrtten commenls and oral
testimony, show that consliers tyically delire

more informstion.
The desire for more detaiJed price infonnation

also was expressed by a great many individual
CODsU-mers dur th rnlemaking proceedin. Se,e.g.. Commenta, in calegory U-

B at 91, 24, 305, 529,
541 . 597, 706. 726. 738 180. 79. 916, 1191, 1316, 1562.
156S. 1571, 1569, 1599, 

1B23, 183. 185, 202 and
20: and Testiony, see, e.g., W. London.
American Legion, Tx 34.

91 Se. e.

g., 

Blackwell and Talarzk, 
Bupra note 74.at 3435 (CM surey revealed that two-thir of

respondents Pl'ferr Pricing quotation thatprovides 80me detail on individual components and
over one-half of respondenta expressed preference
for itemition): Blum Study, 

supra, note 57 (surey
of South Florida residents indicated thai over 

respndents favored reguation 
requi a erldirctor to provide specic inormation about th

price of each item of aervce and mercandise):
Cohen Statement. D.C. Ex 39. supra note 15 f94consumel' sureyed desired fue.al priC0 to be
quoted on an Itemed ballis).

100 
See Blum Study, supra note 57: CA Surey,

Supra note 92: Humphry:!, D.C. Ex. 45.
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Evidence shows that, if given the choice,
Conaumers would not buy various pars

of the "average" package fueral
ran frm rates oho percent (for
embal ) to 43 percent (for the use of
another faily car). '" Many Industr
leaders expressly opposed itemtatlon
et least In par for the fear that
consumers, if given .the choIce, would
Dot buy Items usually Included In the
package.'Ot 
The agggate Injur caused by

consumers purasin Items that they
do not want and would not buy if not
required to do so, or If they had itemted
pre-sale price information, is
substantial. Evidence on tbe record
shows that various optional items
included In the fueral package are
expensive: fer example embalmIng ($5
$150). '" and limousInes ($15-75).

(b) Paying Supracompetitive Prices.
The second source of consumer injur is

that the lack of adequate price
information may be causing consumers
to pay higher than competitive prices for
funerals.

Information from a variety of soures
bas led the CommIssIon to conclude that
this economic injur exists. ' Included in
these sources are economic studies of
the funeral market, whIch sugest the
existence of consumer injur, because of
a striking absence of price cpmpetition

In the fueral Industry." "'Industr
members have alao admitted that
funeral directors do not compete on the
basis of price at the point of sale.
Economic analyses on the record have
concluded that price competition In th..
fueral market is severely inbited
because consumers do not have
adequate access to price information.
Without the preasure of active price
competition, prices for funeral servces
can be set higher than a competitive
equilbrium price. loa

Information plays an Important role in
the operation of an efficient market. In
particular, the significance of price

information to a competitive market is

101 Blackwell Surey, supra note 59.
100See, B.8., H. Coates, member. State Bd of

EmhIJbnen and FunerBl Directon of Kentucky. Tx
391; C. Nichols, Director. Nat'l Foundation of
Fueral Servce, lA, at 5-.

I"se text and accm9an note 349, infra.
'U Se M. Leon. Tennessee COl1er, IIB-

33: FIC Surey of Fimeral Prce in th Dtatrct of
Columbia. IV-D-. at 27 (1973).

IINBlackell arcle, supra note 34, at,a.
III D. Rolls, Executive Dir. OCR. XI 

83 (198 ora arentsJ. 
I.. Se, e.g., A. Rappaport An Anlysi. of Fueral

Sece Proln and Quotation Method (191), 
2. al H (herinafr cited aa "Rappapo"

IOSome commentaton sea evidence of
lupraoompqtitive prlce. In the exca. capacity of
the indUBtr. Se, e.

g., 

Blackwell arcle, .upra uotG
M. at 82 Rappawrt supra note 107 IC88L 'uplf
note 35.

well-documented in the economic
litera tUe. lOt Consumer igorance about
prices wil permit sellers to charge
higher than competitive prices, even In a
market with numerous sellers. 110 Tho

reason for ths result is that sellers 
gain few customers by loweri prices if
consumers have dicuty obtaini
price inormation. Inadequate prica
inormation, therefore, serves to give
even a lare number of small sellers a
degre of m.irket power. These
theoretical obaervetions.hve been
confed by a number of empircal
studies in other markets. 111

Rxectly why the market ftu failed to
generate price inormation Is impossible
to say with certainty. Evidence in the
record sugests that some of the unque
strctural and demand characteristics of
thia industr may provide some
explanations.

First, there is lIe treditlon of
restraints on price advertisin noted
above. '" Althoug formal reatrctions
against price advertisin have generally
been eliminated, many Industr leaders
and members continue to view price
advertising as unprofessional. Thus.
Industr custom and subatantial peer
pressure serve to inbit competition by
sdvertlsing.

The second factor which may operete
to distort normal market incentives is
the nature of demand in the industr.
Total demand for disposition Is a
fuction of the death rate. Economists
studying the fueral Industr point out

that total demand for dispoaitlon In all
forms is extremely inelastic, i.e" tha
number of fuerals is not responsive to
changes in price. us The demand for the

101 See, ".

g., 

Scitorsky. lgoraoo as Sourr of
Oligopoly Power, 40 Am Ecn. Rev. t8 (195):
Stigler, The Economics 0/ Information, 09 J. of
PolJtical Economy 213 (1961); Salop, In/onnation
and Monopolistic Competition. 66 Amer. &cn. Rev.
24 (1976).

110 See, e.g" Salop. In/ormation and Monopolistic
Competition. 68 Am &on. Rev, 24 (1976h
Grossman and Stitz Infannotion an Competitive
Price Systems. 66 Am. Ecn. Rsv. Z4 (1978).

II Se. e.

g.. 

J. Begu "Prfessionalsm and th
Public lntereBt: Prce and Quality in Optometr
(ph. D. dis.erttion, UnJversity of Nort Caroli
June, 197); Burau of Economics, Federa Trade
Commssion, &Qnomic Report-Recw of
Restrctioft 00 Advertisin and Commercal
Practice in the Prfe88!om: The Case of Optom.1r
(Sept 198): J. Cady, l1stricte Advrtsing and
Competition: Th8 Coss 0/ Retail Drus, (America
Enterprise Intitule for Public Polley Resear
Center for Resear on Adverta!n Domesdo
Afair Study oM, 1978): Benhm. 71e Efect of
Advertising on the Price of EyIlle& 1& J.I. a
&con. 337 (1912); Benham an Benh Rsulatlng
Throug the Prfessions A Pe18pstlve 

Infonnatlon Contrl. 18 J.I. I: Eon. 4Z (1975)
(hereinafer cited a. "Reti Thug the
Prfe8siona

II Se Par D(A)(2J(a), supra.
mSe, 6.g.. Kissel, supra note 3I al 23.

servces of any individual funeral home
or for partcular forms of disposition,
however, may be price-elastic, thereby
givin eBch fi an incentive to lower
prices to increase sales. Lower prices
and aggessive marketin, however, wil
not expand the number of consumers in
the marke a fueral home can Increase
the number of fuerals it performs only'
by takg buainess away from its
competiors. Since competi fis ar
liely to respond Wl"! lower prices, the

result is that prices are reduced and
sales do not increaae, thereby reducin
total revenues. The fueral home Is
better off, therefore. avoiding price
competition. One economic anttlysis of
the fueral Industr concluded that "the
funeral director s awareness of the
effects of price competition in ths
. demand-inelasti industr" is a major
reason for the la Ie of price
advertising. 114 ThIS findi can be
contrasted with the experience in

professional markets where advertisin
has flourished after the removal of
formal price advertisin restraints. For
example. studies in the optical market,
where perhapa the most professional
advertising has occurred, show that
demand is price.elastic. 11i

In addition to these two factors which
blunt fueral providers ' incentives to
provide price Jnformation. certain
aspects of lle market make it diffcult
for new fis to enter and comuete. The
evidence suggest that a 'variety of
nonprice factors inuence a consumer
choice of fueral provider, such as

family tradition, religious or ethc
affiation, and reputation of the fi118
These conSWDer preferences give
established firms in the market a
distict advantage over potential

entranI an Industr with a large
num of small sellers and aignficant
consumer loyalty, the prospects for
attractin a large enough clientele may
appear unce tain at best. As a result.

mId. at 41, The abilty of fueral dictors to
enforc an inonna! understawD8 not to compete
01) the baRia of price is made easier by the fact that
most fueral bome" beve very lited competition.

Nearly 70' of all fueral homes have fewer than 4
competitors. V. Pie. Findis of the Prfe8s!onal
Census (1911). D.C. Ex. 4. .

III Se Reguati Thug the Prfe8aiona, supt
note 111, at 436. See also FT Staff Report on
Mecte of Restrctins on Advertain snd
Commercal Prctice in the Prfe881ona: Th Case of
Opometr 31 (198).

III VaroUl consumer sureYIi on the rerd
examined th iaBue. See. e.

g. 

Y. Ex 1(1 (N.
Kalsh Surey. supra note 58 at Table 8; "Fueral
Servces Attitudi Surey," D.C. Ex 29 (Od88ky)
at Question 3: G. Refsland Prf. of SociolO8.
Montana State UnJv., D.C. Stmt at 4. Fuera
industr spokesmen also have pointed to the
relatively low prority of price as a factor In
selec fural homes. Se e.g., R. Blackwell, Tx
13,10.
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entr by low-cost providers Is

dicouraged. 117

(c) Injury i. Unavoidable. The
consumer injur caused by the lack of
adequate price inormation-payi for
items which 'consumers may not want,
and paying for fuerals at

8upracompetitive prices-e harms
which are not reasonably avoidable. A
consumer can only avoid payi for
items in a package he does not want if
li or she is knowledgeable enough to
ask whether they ar optional. In the
fueral transaction, It Ie not reasonable
to put that burden on the fueral.
consumer, who tyically lacks prior
experience and prior knowledge about
laws and options, and who must decide
under circumstances of limited tie and
emotional strain.

The only way a consumer could avoid
such harm would be to compare prices
and offerings before choosing the
funeral home. Yet, becauae of lie
constraints and other factors. most
people do not get such inormation.
Furer, the record indicates that even
where some consumers have tred to get
price information over the telephone,
they had diffculty in obtaini it.

Finally, it appears that the market
forces Bre insufficient . to genera te the
needed price informa tion. Due to some
unique structual and demand
characteristics of this market, there
appear to be significant obstacles to
price competition. Furer, the usual
market discipline is lackng. In most
cases, consumers who have
unecessarily bought items because
they lacked suffcient price information
wil not be dissatisfied because they
wil not know that Buca choices were

denied. Given these factors, It is unikely
that the market wil correct the feilure to
prcvide suffcient price inormation by
Itself.

(d) Countervailing Benefits. 

considering whether a practice is unair.
the Commission must determe that
there is net injur, e.. that the injur
caused by the practice ia not outweiged
by countervailin benefits. "'Many
funeral providers and the major trade
associations believe that package
pricing bas important benefits.

11'The diff::ulty of 
buildi R clentele has beencited as the primar barer to entr in the fueral

industr, S"e KisseL supra note 35. at 23. While al
statsI require licensure f01 mortclan, thereJa no
evidence to sugest that the entr 

barers posed by
those licensure schemel sere to exclude DPW
entrants.

ueCommis!lion Unfaims88 Statement. 
supra Dote

...

III As noted previousJy, however, mOlt trade
88.ocatioDa recogze tht CODiumen ar entitled
to a "reasonable adjultment" when they decle
jtem. onJy a few fuera prden defend thereui purhase of al pa of the fura pack

One suggested benefit ia thet peckag
pricin is easier for most consumers to
use, since most consumers 
interested only in the fu traditional
fueral and how much the total will
cost. 120 Undoubtedly, many consumers
wil not be intc..atecl in declin parts
of the treditionel fueral package, and
those consumers wonld be intereated
priarly in the fotal coat in choosin
which fueral package to buy, 
Itemiation, however does not impose
any burdens on 8uch consumers. H
consutters ar not interested in
choosin individual components, thay

are free simply not to use the price
Informa tion and to select on the basis of
the total cost for all of the componenta.
Further, the rule. also allowa fueral
providers to offer package prices. Whle
itemization thus does not interfere with
the ability of those consumers who are
interested only in packages to choose
the funeral package they want based on
the total cost, package pricing, in
contrast, precludes consumers who Bfe
not intereated in the fu fueral from
making informed choices.
Funeral providers also arge that

package pricin, as aD accountin
method, is an easier method to use than
itemization for setting prices. Since
itemization is a more complex
accounting system, fueral directors

may be required to seek accounti
assistance and to spend more tie in
tracking costs and in setUn prices. 121

These increBsed costs. it is sugested,
wil be passed on in the form of higher
prices to consumers. The Commission
considera the ergents that the rue
will increase costs, and thereby raise
consumer prices, in detail in Section IV,
infra. There, the Commssion deteI'ines
that, while the rule will impose some
compliance costs, those costs are
modest and are outweiged by the
benefits of the rue.

By far the most strongly pressed
argument in favor of peckage pricins,

however. is the contention that package
pricin enables fueral providers to

offer fuerals at lower prices than they
would be requird to charge under
itemiation. 122 The various arents
a8 bein beneficial. Se, 8.g.. D. Han. Missour
fueral dictor, II-B 5169 I. fisher. Mass. fueral
dictor m-H15. (8ugesti that package prci.
as an accunti method. does Dot permt them to
deduct chaies for unwanted items).

UI See. e.g., NFA Post.Record Comment. XI-84 at 70. 19, 48 NSM Po8t-Record Comment. XI-MO. at 93. 96
Ul See. e.g, NFA Post.-Recrd Comment, XI-61 at 48.

S8, 8.g., NFA P09t.Record Comment. XI-84 at -t93 NSM POlt.Record. Comment, XI-84. 05107.

W71
that itemition wi lead to hierprices ar discussed in detail in SectionV(B). As noted there, the Commssion
fids that, whie itemiation provides anopportty for fueral diectors to
choose to raise their prices. thetd is no
reeson why prices wonld neceasariy ba
lower under package prici than underitemiation.
The COmmasion fids that thecountervail benefits of package

pricin ar not signficant. Whle
packege prici is probebly a less costly. accounti method than itemization, the
increaaed costa cauaed by 

switchi 10itemization. as discussed in detail in
Section V(BJ(2), infra. are modest and
outweighed by the far greeter benefits
expected by increased price competition
and greater consumer choice.

(e) Public Policy. FinaUy, as discussed
in Section II(A)(l), 

supra, the
COmmsaion also looks to established
public policy for confetion (or denial)of its findi that a practice is unfair.
While the primsry focus of the
Commssion ' 9 decision will usually be 8
diect anelysia of the injur caused by a
challenged practice, the decisiona of
other public bodies addressin simiarissues wi al o be taken into account.

In tha case, there is clearly no public
policy against tbe-disclosure of itemized
price in-Cormation. :23 to the extent thatthere is any clear public policy at ell, as
evidenced by recent state laws and
legislation, it appears tosupport the
Commssion s decision. 124 While thsmight not be sufcient to reat a fidiof unaireas on public policy alone, itprovides some support for the
Commission s own analysis of the
consumer injur.

(f) The F?re to Disclose Itemized
Infanna/JOn is an Unfair Prctice. Basedon the above evidence, the Commssion
concludes that the failure of fueralproviders to fush inormetion on the
prices of specific fueral goods and
services is an unair practice in violation
of Section 5 of the FIC Act. We 

fid thatthe practice imposes substential
unjustifieble consumer injur.

(g) 

Remedial Requirements. 

remedy the unair and deceptive failure
of fueral providers to fush
inormation on the price of specifc
fueral gooda and servces, I 453.2(b) ofthe rue requiea fueral providers to: 

(1)Provide price inormation over th"

Ullndeed 8 polley against dJacloaUN would be
ha to reconcie with the general publJc polJey
favori inormed consumers and the 

effcientoperation of the fr market Se Trde Resation
Rule concern the Labeli and adverai ofHome lnulatloD, 18 CP Pa 481-' Se PIa. StaL An I oI (We.t 197); IfNalBO Dote 82 Supra.
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telephone; (2) fuh consrs with a
wrtten price list contain prices of the
various Individual items an serces
offered: and (3) give purasers a
wrtten statement Indentify tha sos
and servces selected and their
Indivdual prices. 

The remedies selected by the
Commission to cure the lack of price
information must bear a "reltsonable
relationshJp" to the unair practice
found to exist. ln/aaob Siegel Co. 

FTC, 327 U.S. 608. 813 (194), the 
Supreme Cour set fort the stadard for
review of remedial provisions of
CommIssion adjudicative orders: " (The
courts wil not interfere except where
the remedy selected has no reasonable
relationship to the unawful practices
found to exist." Periodically the
Supreme Court has reaffimed the
Commission a remedial discretion and
the limited role of the reviewing Court.
FTC v. Ruberoid Co., 343 U.S. 470, 473
(1952): FTC v. National Lead Co.. 352

U.s. 419, 428-30 (1958): FTC v. Colgate-
Polmolive Co., 380 U.S. 374, 392-95(1965). 

In exercising this remedial authority,
the Commission has not been limited to
proscribing only the precise practices
fOllfld to exist, but rathar has been free
to "dose all roads to ile prohibited
goa!." Ruberoid, supra, 343 U$ at 473;
Colgate.Palmolive, Mupra, 38C U.S. at
395. ct, Intarnotionol Salt Co" v. Unitad
Stotes, 332 U.S. 392- (1947): National
Soc y of Professsional Engineers v.
United States, 435 U.S. 679, 698 (1978).

The Commssion s discretion to
formcllate an appropriate means of
preventing the unfair or deceptive acts
or practices found to exist also takes
into account the nature of ruemaking,
which involves "prediction!s) based
upon pure legislative judgent" 125 and

judgmental or predictive " 126

determinations such as those involved
in fashioning remedies. In making such
uderminations, the Commission is
entHled to rely on its judgment, based

on experience " 12'1 as to the appropriate
remedy to impose in the rule.
. The Commission has designed the

remf:dial requirements in fi 453.2(b) to
restore consumer choice, enhance the
operation of market forces and cure the
mdrket failure which has occured in the
funeral industr. In the Commission
judgment, the requirements wil achi
thi result by giving consumers access to
price information at a time and in a form

Brudfot'dNaJ' IClearl'n COJp, v. SEC, 590 F. 2.
101\, 1103 (D.C. Clr 1975) (quoti Industrial Union
Dept. Hodson. 49 F. 2d 467. 474 (D.C. Ci. 1974)).

LU FCC v. National Citizens Comm. fol'
8rcodcostill supra, 43 U,S. at 813,

1211d. at 797.

wh wi permt them to consr prce
when m& purse deslons.
Increasin th abil of coumers to-
locate fueralservcas whose mi of
price and quaty they prefer and-!o
expresa these prefeflnces In the market
gives sellers an Incentive to compete.

The ited price list addrsses the
fanur of a .ubatlUtial porton of the
Industr In provide inormation on the
prices of compcnenis of a fueral
package. It wi enable consumers to
weigh the costa and benefits both of the
various alternatives to a traditional
funersl and of the Individual itema

which they mit select for use with a
traditional funeral. The itemied list also
wil provida consumers with relatively
standardized price inormation, whie
still sllowing fueral providers to
provide any additional price information
thev wish to. The second disclosure
reC! ;,jrement, the telephone price

'.cosure requirement, addresses
d;!,pctly the record evidence that lunera)
!irectors have failed to respond to

lelephone inquiries about prices,
Consumers wil thus have the abilty to
call several fueral homes and compare
their offerings before deciding where to
purchase. In ths maner Bearc costs
can be significantly reduced. In many
instanc s, obtain price information
by telephone repreaents the only

pri ctical opportunity for comparison
shoppin, since many options are
foreclosed once the fueral home is
closed The third disclosure requirement
the itemized statement of services
.elected, is designed to complement the
price list by ensur that consumers are
not charged for items they did not select.

The effectiveness of the rule is clearly
dependent on the extent to which
consumers actually use the information
provided to them. This does not mean,
however, that all consumers must
comparison shop in order for the market
to realize the benefits of price
competition. Economic theory indicates
that consumers who seek and use price
information will benefit uninformed
consumers. 128 Thus. as long as some
consumers comparison shop, the market
should respond. The discussion which
follows wil describe in more detail how
the remedial requirements in the rule
wil assist consumers durg selection of
a funeral home and while comparing
alternative fueral arrangements in the
funeral home.

(1) Operation of Price Lists. At the
funeral h'Ome, consumers will receive

one or more price lists. The rue itself
identifies three separate lists. One is a
general price list", apecified by

1USee. e.g., Saop. lnfonntion and Monolistic
Competition. 66 Amer. Econ. Rev. 24 (1918).

I 453.2(b)(4'. Tha sed Is a "casket
price list", specified by I 453.2(b)(2). Theth la an outer bual container price
list" sped by I 45.2(b)(3'.
However, the rue also permts fueral
provide.. to merg either or both of the
latter two lists with the general pri
list if ths is more convenient and If the
information proded is the same. .

In any event consumers would have
to be given the general price list for
retention upon begi discussion
either of fueral arangements or of the
selection of any fueral goods or funeral
services. The list would be present for
consultation while the consumers were
consideri what to purhase. It would
show them the prices for 18 basic goods
and servces which they might wish to
use. 1uThe general price list would have
to be printed or tyewritten so that It
would be available for retention by
consumers.

In addition to the general price list,
there would be two other price lists
containing information on specific
merchandise. The casket price list
would show the retail prices of all
caskets and alternative containers
offered which did not requIre apecial
ordering. The outer burial container
price list would provide similar price
information about burial vaults and
grave liners. Each of these lillta would
have to be given to consumel' upon
beginning_discnssion of, but in any event
before showig the merchandise they

list. Unlike the general price list, these
list. would not have to be offered to
consumers if caskets or outer burial

tainers happened not to be discussed
or shown. Similarly, the liats do not
have to be prited or tyewritten in a

manner which enables them to be given
to consumers for retention. Rather, the
rue only ""'Ilres that they be available

In the ftl home. Because of this,
funeral providers would be free to use
alternative formats, such as charts or
notebooks. 130

The principal concern expressed
about the operation of these lists was
that they would drive up funeral costs
because they require fueral directors to
itemize prices. 181 For reasons discussed
extensively in Part V of ths Statement,
the Commission has concluded that this
would not be the case.

I-The lit mit not always be thIIJOng, Al 16
Item. have to be Ustad only if the fueral provider
offers them for 8ale, Morever. the rule does not
prohibit listing other lIems which the fueral
provider Dlhl offer for sale in addiUon to those
specifiBd.

110 If the fuerl provi mel'eli these lits with
the seneral price list, th combined lisl wuul have
to be prepar in a format whicl conaumm: 
retain,

111 Se di.caaio In Pa V(B). infr



Fedral Regler Vol. 47, No. 186 Friday, Seplember 24, 1982 Rules and Regulations

Several other.concems were also
expressed, however. some fueral
prviders .tated tht use of an itemized
price list would forc fueral pmviders
to take more time exlain fueral""ll menta and thus substantially
lengthen the arll ante
conference. In Oter persons testied.
however, that itemied price liats either
took no longer to explai or shortened
the leng of the IIllementsIlree. "'To the extent that theII w'IoIved In the arll ente
confe..nce was lengened because
consumers more carefuy review their
opilons and select only thoae items they
desire, such an effect la intended.

A second concern was directed a t the
casket price list. Some fueral providers
suggeated that the requirement to have
the liat reflect all caskets offered would
be particularly burdensome in light of
the fact that a different casket ia sold
each time a funeral is arranged. IS.
Althoug the rue doea require the
casket price list to be kept curent, this
should not impose a substantial burden.
Many fueral providers replace the
casket they sell with an identical.
comparably priced unt, 1M Whenever
ths happened, no revision of the casket
price list would be necessary. The rue
requirment also has been wrtten to
miimize the burden which would be
imposed on fueral providers when they
change their Inxentory. The casket price
list does not have to be prepared as a
printed or wrtten list. Instead, it may be
displayed in other formats, auch as a
looseleaf notebook with a page for each
casket. If the fueral provider elects to
use such 8 fonnat. revisin the list
would only requie removi one
description and repldcing it with
another. Given this sort of flexibilty, the
requirment should not be uneasonably
burdensome.

A thconcem expressed was that
the general price lists would be
expensive to prepare and duplicate. 136

However. fueral directors who
curently provide itemized price

infonnation testified that the printed
forms do not cost more than a few cents

11: 
Se, 808.. A. Anderson. Pns.. Utah FDA, Tx

01:' 8. Se a/so R. ThomDson. Coooecticut Fueral
Director, Th. 202324. -

Se, 6.s., S. Hausman, Exec. Dictor. New
Jersay IDA, Tx sa7 (he CWntly di8CsIBs
itemitUoD fonn as en integal par of the
arangementa conference); C. Kleiber. researcher.
Tx 61t!i (ahtdent researer who visited severalfuneral homer; found tht't the itemJzed price list
actuUy 8aved tie in explain of chares).A:U 

&f, 6S., L. Peak, Prs.. Oregon FDA, Seattle
Stmt. at 6-7; C. Geez. Ohio fueral dictor. n-
0119, at 1.

Se. a.g., F. Galante. fueral dictor. Tx 1749.III
Se, 60/., NFA Poet-Record Comment, XI-159 8t "70.

each to obtain; 131 Neiiler does the
evidenc lugest that itemition, as an
accounti'1 method, is sigfIcatly more
complIcated or sobstantJ.uy more
expensive than the methods cuentlyused by many fuerel providers.

(2) Statement of Goods and Services
Selected. In addition to the price lists,
peraons mak fueral arangements in
the fueral home would receive a

"Statement of Funeral Goods and
Servcea Selected." The statement,
requied by I 453.2(b)(5), would be given
to people at the conclusion of the
arrangements conference. Its purose isto combine in one place the prices of the
individual items the person is
considering for purchase, as well as
their total price, so that a final decision
on whether to add or subtract particular
items caD be based on a review of the
total cost of the arrangements.

To help ensure that the total cost of
the funeral is disclosed on the
statement, funeral providers are
required to show prices of cash advance
items, if known, or to give a good faith
estimate of their cost if the actual price
is unavailable. To simplify the operation
of the rule and avoid unnecessary
paperwork, t 453.2(b)(5) permits fueral
providers to combine the information
requied for the "statement" on any
contact, statement, or other document
which they curently provide at the
conclusion of the arrangements
conference. 139

(3) Telephone Price Disclosure. The
rule provision primarily designed to help
consumers obtain price information for
use in selecting a fueral home is the
provision requiring telephone price
disclosures. WThe section imposes two
obligations on fueral providers. First,
they must affrmatively inform people
who call their place of business and ask
about the terms. conditions, or prices at
which fueral goods or fueral services

An 
Se, e,g., F. Walterman, Tx 498 (after be.gic

charge of $6, form can be prited for thee cenla

each). P. Funer, Tx Z354 (Purases itemitionforrll for twenty five cents each).
131 See dismlssionin Part V(B). infra; 1118 Staff

Report, supra nole 9. at 405-.
"The major concerns raieed about the

statement-the cost of prepar itemied price
inonnation-bas been diRcussed above, inconjunction with the description of how Sections
453.2(bJ (2) thug (4) (price Usts) operate.

l-tTheoretically, consumers also would be able to
go to different fueral homes and obtain their price
lista, then CO:npare these. However. substantial tieconatrinta and emolional barrern to in-personshoppin m It uneJy that consumers wi avail
themselves of Ibs opportty. Whl this provisionmakes it easier for consunUI' to obta price
inormation before choosin a fueral home many
consumers may stH! contiue to choose a fueral

home without fit searing for price inormation.
Se scussion of the tuere.l consumer in Par I(E).
supra.
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are offered, that price inormation i.
available over the telephone. In other
words. the provi 'on requires that
fueral prviders make an oral
disclosl1re letti persons who call knowthat they can receive price information
over the telephone. This provision is
intended to inorm the large number of
conSUCers who fit contact the fueral
home by telephone that prce
inormation can be obtained before the
selecUon of the fueral home is made.
Many consumers who may be interested
in price are not presently getting price
information because they do not know
enough to ask for it. and funeral
providers do not volunteer it. Since
options may be foreclosed. even under
the rule, once a home is selected. tlJs
information win help alert consumers to
the importance of price at a time when
their choices are stin open.

If the person caIlng is not interested
in such information, the 

fueral provider
has no fuer obligationa under
I 453.2(b)(1). However, if the caller
requests price.information, the second
requirement of the section is trggered.
Tha t requirement is to disclose to
persons who make telephone inquiries
about the fueral provider s offerings orprices any accurate inormation from the
price lists in t 45.'. l(b)(l) through (4)
which re-asonably answers the question
and any other inorms tion which is
readily available. The consumer can use
this information to compare the prices of
different fueral providers in decidiwhich one to select.

While the Commssion believes that
the telephone price disclosure
provisions wil impose a minimal
compliance burden on fueral providers,
several conc.s about the provisions
operatio wer expressed durng the
fueral rule proceedis. One was thatthe provisions would necessitate thehi of additional personnel to provide
the required inormation. u It was
argued that many fueral providers
curently staff their phones durng off-
hours with an answerig service or with
Wllicensed employees who lack detailed
information about the provider
offerings and prices. Such a concern
apparently is based on the view that the
rule would require specific pJ.ce
information to be given by the first
person answering the phone. However,
this view is not the case. To the extent
tha t a fueral home uses a telephone
answering servce during non-business
hours, that service is not subject' to the
provisions of the rule. WhIle the rue

141SeB, e.8., Dr. V. Pie, NFA, statistical
consultant Tx 10.82; W. Chasen, Ilinois fueral
dictor. D- 705. at 3.
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doe, cover fuor pron. their
employe, and qontl, the Commssion
doe, not CODetre the rue e. reachi
entities a8 fa remoyed as a telephone
aDewerl ..ee. Send. to the extent
that the co I, that not al
employ.. wo pos... th
,ub.tantlve kno,"dg to rend 
phoneln... ti unnfored
employees could simply refer calls to
someone who wa, famar with prices.
Moreyer, the VB8t majority of 
mfol1atlon woud be avallebla on the
price Ii.t, themselves. and thu, likely
could be given out even by part-time or
unowledeable employee..

Another concern railed was the
possibilty that the availabilty of
telephone price tnormation could lead
to baIt-and-switch practices by fueral

providers. 141 Such practices are always
a potential problem. However. any
fueral providers who gave out false or

mIsleadig tnormation over the
telephone or engaged In bait-and-swltch
tactics would be engaged in practices
which violate Section 5' of the FTC Act
end the laws of virually every state.
Nothing In the rule encourages such
deception, nor does the rulemaklng
record suggest that the practice would
be angaged In by the majority of ethical
fueral directors. 143

Third, some funeral providers
suggested that the funeral transaction Is
too complex to explain over the
telephone and that telephone price
information would tend to confuse
consumers. l44ln the Commission
ludgment, !he tnormal!onal disclosure.
which the rule requires can be readily
understood and used by the majority of
mnsumers. To the extent that Individual
consumers find this information too
complex. they would always be free, a.
they now are, to vi.1t the fueral home
ither to obtain it or any other

1r;!ormation which was available. Even
if all of the details are not provided over
the telephone, 8ener 1 comparisons can
be useful.

Fourh and finally, funeral providers
sugg26ted that the provision ight lead
to price fixing because funeral providers
would be forced to disclose their prices
to com'l *ors. Carred to its logical
conclusion, this argument would suggest
tha price conspiracies are likely in any
industr where .fs have ready access
to con.petitors ' prices. However, access
to price information tends to be easiest

I" Se. 11-8.. R. Gowin. TeX88 fueral direcor,
At!. Stmt. at 7: A. Rayner. Ilnois fuaJ dirctor,
Tx 4216.

10 See Report of the Presiding Offcer, supra note
a, atU5;

1M See. e,g.. R. Crayson. Miesota FDA. Tx 3318:
C. Swart Pensylvania funeral direor.:Ix 13,948:
Oklahoma FDA, Tx 

In preci8ly th marta .... price
competition Ia mot Inle.. Obvci,
example ar fo retai an DeW
and used ca ..I... Thua, the ready
availabilty of pr..lInnation I. by DO
means a cau.. or a symptom of carel
behavior.

In the fueral maket, moreover,
where servces cutly iMd to be oold
as a fied package and where littla entr
by new prode.. bas ocured. fueral
bomes may alady have acquid a
fairly accuate knowledge of their
competlto.. ' prices. The problem Is that
buyers ar curenlly uneble to gather

comparative prce Information

effciently and exert the kind of

competitive pressure that would
discipline the market. Thus, the
CommissIon has concluded that the
rule , price disclosur provisions are
much more likely to stimulate
competition than to serve 8S an

instrument for policing pricing
agreements.

B. Section 453.

Misrepresentations. /ntroduction.
Section 453.3 addresses sIx types of
misrepresentations which have occurred
in funeral lransactions. 1411 These
misrepresentations concern: (1)
Embalming; (2) caskets for cremation: (3)
outer bural contaIners; (4) other legal
and cemetery requirements: (5)
preservative and protective value
claims: and (6) cash advances. To
remedy cerialn of these
misrepresentations the rule requires
funeral providers to disclose several
items of Information on the price Ust
which consumers receive at the
beginning of the fueral transaction.

The Commission s authority to
prevent consumer deception in the
marketplace has been well-establi.bed
through an extensive body .
Cornmission and court cases. Section. 5

146 As originally proposed. tbe rue addrssed
these misreresentations throug a genera)

provision prohibiting misrepresentations of legal.
public health. religous and cemetery requirments.
See 40 FR 399. at aoz (August 29. 1975), The
final rule addrss" specific misrepresentations 

(j.

e.,
misrepresentations ffRarding the legal necssity Cpr

embalming caskets. and oute burial container) in
ordtJr to achieve grater tpcificity in deftlns the
prohlhitAd coduct Th WBB necessitated by the
Katharine Gibbs deci9lon. (Se Part I (8). supra). 

additon, the ComulOl haD retained II poeraJ
prohibition againt misrpresentatioN of legal
cemetery. or crmatory reuiments 10 prevent
ml88ta.tements aside frm thD. spefically (fafied.
The diaclRur requiments 8aeoclaled with the

misrepresenlation provisions also have ben
modified in th fi rue 80 aa to mi the
paperwork bur on fuer providen. Th rue
propose in 195 manta Dl0i detaied
information on th leg reuiments concemins
disposition of dead boes aD provided that
separate docentR cotain discosurs on legl
requirments be given In addition to wrtten pri
lists.

fa violated whenev a seller
misreprsents or fan. Ie dlsclooo to a
purha..r facti that are material to the
cosumer', puasin decloion. ...

A statement I, decptive under
Section 5 of the FT Act If It actually
mIsleads consum.., or has tha
tendency or capacity to deceive.
substantlal'egent of the purchasing
public In IOme matorial respect.'" Thus;
Secl!on 5 prohlblbo not only outrght
faloitle.. but als statements wbich.
while llteelly tre, are deceptive In

their overall impresion. '" Beca use
decepl!ve Information distort the

marlrtplace, faloe or mIsleading

statements are unlawfl regardless of
whether the seller intends to deceivey,
In determnig whether a claim 
deceptive. the seller . claim must . be

considered in its entirety and evaluated
in Bght of the reasonable expectation or
understanding of the expected consumer
audience. 110 The deceptive quali ty of a
statement may be shown by evidence of
actual deception, or the likelihood of
deception can be Inferred by the
Commission by aD examination of the
claim itself and on the basis of its
accumulated expertil3e. 151

Section 5 prohibits not only
affrmative misstatements of facts but
also the failure to disclose material facts
even where the seller has made no
representations. In the cases. where a
failure. to disclose material information
was found to be deceptive, the
Commi.sion ha. looked to the
reasonable assumption which
consumers make concerning a product
or service based on the product's nature,
appearance or intended use. 152 Where

Uti Fircstone Tir and Rubber Co., 61 F. C. 396
(1912) aff' d, 461 F.2d 246 (6th Cir.

), 

ceN. denied. 414
1112 (1973). remanded in part, 492 F.2d 1333 (2d

Ctr. 1975): a Ue Rule SBP. supra note 66 at
8350: aladHm, 318 U.S. 149 (1942); FTC \I.
AJgoma Lwnber Co.. 29 U.8. 67. 78 (1934); FTC v.
Royal Miling Co., 28 U.S. 212.216-217 (1933).

t4 PrC v. Colgate Palmolive Co., 38 U.s. 374
(1965): FI v. Stundard Education Society, 302 U.
1U (1937): J.B. Wiliam v. ITC. 38 F.zd 88, 88
(6th Cir. 1967): Montgome!1 Ward v. F"C, 379 F.
60, 66 (7th Clr. 1967) Feil v. FTC, l85 Zc 879. 89
(9th Cir. 196): MliteriaHty is defined 8S the capacity
to afft:ct purchasing decisiom. FrC v. Co!gale
Palmo1i\/e, supra.

148 8. Wilams v. ITC. 3m F.ld 8M. 869 (6\h Cir.
1967) Carter Product lnc, Y. FI. 323 F.2d 523 (5th
Cir. 1963).

149 See ITC v. Algoma Lwnher Co. Z91 U.S. 67, 81

(1934)
1101. B. Williams \/. FTC., 381 F.zc 88. 869 (6th

Cir. (1967); Cater Products Inc. v. FTC, 323 F.zd 5Z3
(5th Cir. 196); Peacock Buick lnc" 86 FTC 1532,
1555 (1975). A claim i8 not deceptive if It is liely to
mislead only an insigcant and unepreaentutiv8
segment of the class of persoIl to whom the claim
is made. pnlverse Co., 63 Ff 128, 1290 (196).

161 FTC V. Colgate Palmolive Co.. supra note 147,

at 391-9.
1UPast Commssion casell bave beld that It i. II

deceptive act or proctce to fail to disclose such
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th .effect of nondoll 18 10 deceive
a substantial seent of the buin
public with respe to a matrial fact by
exploltl the reasonWe extations
of consuers. the faiur 10 disclose
coustitutes a violation of Setion 5.

Where proof ca bs shown that 
clai Is deceptive, no evidence need be
shown as a matter of law that
consera were in fact miled by the
claim, Rather, the Commsion can make
a determation baaed on Ita exprience,
a. to what the reasonable expectations
of' consumers were under the
cirumstances and hold that the fallure
to disclose the information in question
resulted in harm. 164

The Impact of apecific failures to
disclose ere descrbed below. However,
It is the Commission s general fmding
that, in all these specific cases, many
consumers have reasonably believed
there were legal or cemetery
requirements relating to the disposition
of remains. Because the consumers were
unfamilar with the precise nature of the
requirements, a significant number of .
consumers made incorrect assumptions
about them. Thus, as we discuss below.
many conSlUers reasonably believe
that certain procedures (such as
embalming) or particular goods (such as
caskets or outer burial containers) are
required and, therefore, not subject to
individual discretion. Resultin purchase
decisions Bfe due, at least in part , to
incorrect assumptions by consumers
about material facts. Funeral providers
have faiJed to disclose correct
information about such facts and have,
in some cases, made false claims about
them.

matenal facts as: 1) the rayon content In rayon
clothing, which is indistinguishable frm silk or
wool; Mary Muffet, Inc. v. ITC, 194 F.2d 50, 50 (2d
Cir. 1952); Seymour Dress" Blouse Co., 49 FTC.
1276, 128 (1953); Acadt:my Knitted Fabrics Corp., 49

C. 69. 700 (1952); 2) the tre compositon of
base metal watchcases where the watchc8sf!S look
like tlreclous metal; Theodore kag(!D Corp. 'Y. FlC,
.z Fold 371 (D.c. Cir. 196), cert. denied. 365 U.
843; 3) wheth 8 book being sold is an abridged or
codensed version: Bantam Boks. Ine. Y. FfC, 275

2d 68. 68 (2d Cir 196); 4) a policy of assigning
consumers ' notel of Indebtedess 10 thir parnes
against whom the consumer may not be able to
raise claims or defenses based nn the sales
contract AI-State industries, me. v. FT 75 F.
46 (196). affd. 42 F.2d 423 (4th Cir.

). 

cert denied
01 U.S 82 (1970); 0) that a preficritioD drg used
by a weigt 10Sl clc was not approved by the
Food and IJ Admnistration; and Simeon
Managment Corp. Y. FTC, 579 F.2. 1137 (9th Gir.
197ft).

IN 
Ciartt Rule SBP. supra note 66 Statement of

Be.BUI and Puose. Trde Regation Rule. Labelin
and AdverUain of Home InBuiation. 44 FR 50217,
5OZ23 (1979): Statement of BaBls and Pue, TradE
Regulation Rule: Ca Labeli of Textile Weari
Apparel, 36 FR 119 (197). 16 CP Part 423.

ItSe 
e.g.. Al-State Industres. Inc. v. FI. supra

note 15Z Simeon Management Corp. v. FTC. supra
note 152

Z. Section 453(o)(I)-Embalmlng.
(a) Evidence. Ony in exceptional
circutans dos state law abaolutely
requi embalg. The tw mos
common occsion ar those situtions
where the body must be tranported
interstate (wI.re emba prevents
decompositon dur trport) and
wher death has occued from one of
several communicable diseases. 151 Since

embalming ia not generally requied by
law, consumers usuall have the right 
declie to ha ve a boy embalmed if they
wish. Consumers may wish to decline
embalming services because of personal
or religious beliefs or in order to avoid
the expense of embalming. The record
shows, however, that most fueral
directors do not disclose that embalming
is optional. U is common practice in the
industr to embalm without specIfically
requesting permission. ui61ndeed,

industr members stated in comments
fied in this proceedig that embalming
shonid be performed unless specifically
rejected by the consumer. lIiT The

1&0 Although there is considerable dl.spule over the
necessity and effectiveneslO of embalming to prevent
the spread of disease, many states require
embalmg under thesl! c.rCUlstances. See, e.g.
Rules and Regulations of the Slate Board of
Embalming of the Slate of Kansas Relati
Embalming. Art II. II 633-10 to 6316 (1976); N.
H. Rev. Stat. An, 1 325:40a (Supp. 1975): Colo.

Rev. Stall 12-112(4J (1973). SlJ also CF,
Anu!ysis of Stale Statutes, Rules, and Reguations
Affecting the Funeral Precticeslndustr, Atl. Stmt.
at 16-22 (June Z2, 1976).

155 A nwnber of funei'al directors testied dwiI1
the proceedings that they engage in this practice.
Several further feh Qualified to di!scrJbe it as a
common practice in their communHy. See. e.g.. 
Ril, Pr 8., Washington FDA. Tx 5563: F. Noland,
Pres.. Idaho FDA. 'f 58: !. Page, Calorna
mortician. Tx 7373: L. Ruffner. past Prll., Arona
fDA. Tx 7851: N. Heard. Pennsylvania fueral

director, Tx 13. 150: V. Polli, Sec. Treas., Vermont
FDA" 1'x ?118: R. Murphy. Pres., NSM, Tx 12, 596 R.
Johnson, Indiana funeral dirctor, 11 12.595; J.
Kester. Texas State Repreaentative, Tx 6119; S.

Waring. Tress.. NFA, Tx 66: R. Thompson.
memher. COl. State Board of Examers of
Embalmers end FW1eral Directors, Tx 20. The
results of informal sureya of funeral diectors also
fOW1d that a high percentage routineJy embalm
without seekipennission. Se8, a.

g.. 

CFA FTC
and You, Quclitionnaire Results. L.A. Ex. 23 (CFDA
survey revealed thai half of the fueral dfrecton
responding do not obtain permission for
embalmi); S. Chenoweth. Director. Misota
Offce of Consumer Services. Ill. at S- H.
Sandhu, Prsident, The Memorial Association 

Central New Mexico. lne.. U-G128 Simarly. 8
sW'vey of con'tumel' found that embaing took
plaCi in 98 of the cases where the respondents had
not reuested it. P. SperJich. Ph.D.. CalCAG, Tx
7410.

1/;1 Funerw
i providel1 take the position that most

consumrs expect that fueral diretors 
inuediately embalm the boy. and conaquently
give implied permIssion to embal when they
authorize the fuerel diecor to piok up th boy.
They also assert that plac the buren on the
conaumer to teU the fural director not to embalm
best servel most oonsumera beuse most
conSUDer 00OOe II fueral with viwing, and
embalmng must be done quick after a death 

Prsidi Ofcer found that prior
express peraaion for emba 
rarely obtaed'"

In addition 10 the widespread failur
to disclose that embaimg Is not 
required by law, a sigcat number of
fueral providers ave affiatlvely
mIsrepresented state laws regar
embalmin. Whle sueb affrmative
representations do not appear to be the
nonn. the reord docuents numerous
instance. in which consumers were told
that the lew requid embalming when
in fact it did not. 16' In other cases
consumers were led to believe that
embalm was a legal requirement by
statements that embalming ia "required"
or "necessary. " ISO Whle embalming isa
practical necessity where there is
viewin for several days before
disposition, 181 references to the
necessity" of embalming may meaD

that the funeral provider requires
embalming in all cases. In any event,
such representations have generated
substantial confusion among consumers
as to what the law requires.

The Commssion fmda that the failure
to disclose to conswners that embalming
is usually not required as a matter of
law is a deceptive act or practice within

ensure the best cosmetic results. See. e.

g., 

Hotc;hkiss. Califgmla fueral director, Tx 85ZOZ1; J.

Altmeyer, West Virgnia funeral director, Tx 11.
735-36; G. Brown. Vermnt fueral dirctor, Tx
12,058; C. Lightner, past Prs., NFDMA Tx 10,417: J.
Wrighl, Mississippi fueral director, Tx B47; 
Ruidl. counsel and Exec. Sec.. Wisconsin FDA, Chi.
Stmt. at 1-2; T. J, Proko, past Pres., Wisconsin FDA.
Tx 41867: J. Curran, Prl. New York FDA. Tx 90.
See also L. Frederck and C. Sn'Ub. Th Principles

and Practice of EIbal 191 (1967) (the act of
handing over a dead body caes with it an implied
permission to embalm).

1M Report of the Prsiding 
Ofcer, supra note 8. at54. 'l--

1&9Stalement, New York Public Interest Resear
Group, (NVPIRG). Ex, J at 3 (18% of respondents told
that embalm was specificaly requird by law);
Survey. Funerals in Minoesota: Customer
Experincsa conducted by Minesota Ofce of
Consumer Servce, XI-59Z, al 27 (hereinafter cited
a8 "Minnesota Surey ) (2. of respondents told
that embalm is always requid by law): Surey.
Continental Association of Funeral and Memoria)
Societies. Inc., D.C., Augst 5. 1976; (28% of
reapondentJ who used embalmin told it was
required by law). See a.80 the followin COD.11er
complaints in Category D-B (4. 379. 417. 89 10a
1114. 12561534. 180, 345, 361).

LIiConsmner complait. in Category D-B 
(43Z,

453, 375. 740, 186) and Catery X (1-77).III Embalm is the ony means by whch
decomposition ca be halted temporariy for
vll!wing for more than a day DI 80. RefreraUon
retard. dacompotion. but doe. not provide the
coamelic effects of emba arid il r.ot pracUcal
when th body is on view for more th aeera
hour. L. Frerick I: C. Stub. The Prcipl. an
Practice. of Em (1967). However. where
dispollton dofl not involve viewin (e.g.. eloa
caaket, di dipostion), the temporary
preseration "f the boy an the coametic effec of
embalin are not neCilIar, although IIme
COnlUrnel1 ma.y ,till desir them.
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tha meanig of Section 5 of the FTC Act.
The evidenca dIscussed ebove
demonstrates that ths practice is
widespread in the industr, causin
many consumers who In fact believe
that embalm Is requied by law, e..
thaUt Is not, an option, to be misled. ".
In addition, the Commssion fids the
makng of affative mlstatements
about legal requiements for embalmi
ta be a deceptive act or practice In
violation of Secticn 5 of the FTC Acl.
The evdence fuer Indicates that such
D'slnformation causee some consumers
to purchase embalming servces in
situations where the services might
otherwse not be purchased. 163 Since

embalming generally costs $50 to $150,
consumer injury resulting from the
misrepresentation is clear.

(b) Rule Provisions. Therefore, in
1 453.3(a)(1) of the rule, the Commission
defines as deceptive: (1) False or
misleading statements that state or local
law requires that a deceased person be
embalmed; and (2) the failure to disclose
that embalming is not usually required
by law. section 453.3(a)(2) Impose. two
remerlia ' requirements on funeral
providers. First, it prohIbits
representations that a body must be
embalmed in certain specified situations
in which embalming is unnecessary,
such as direct cremation or immediate
bural. Second, it requires that the
general price lIst mandeted by
1 453.2(b)(4) contain a disclosure
concerning embalming requirements.
The disc)osure informs consumers that
embalming Is generally not required by
law, but that it is usually necessary for
certain fueral arrangements, for

example, a funeral with viewing. It also
states that consumers can usually select
an arrangement which does not require
embalming.

These requirements are designed to
prevent not only the misrepresentations
defined in 1 453.3(a)(1), but also the acts
defined in 453.4(b)(1), Under that

1&1 One study showed that where consumers
arranging fuerals were unaware that embalmi
was not legally required, embalming took place In
68.1% of the C8808. On the other hand. where
consumers were aware that embalming was not
legally required, embalmin took place in only 58.
of the cases. Sperlich, L.A. Ex. 17. See also
Miesota Sure supra note 159, at Z1: CAFS
Surey, D.C, Ex. 39: CA Surey, supra note 9Z;

Bee 01so statements of individuel consumers, supra
note 160.

III See, 
8., Blackwell Surey, supra note 59

(NA-sponsored surey of 40 consumers found
that only 6O of respondents would defitely
choose embalm. 9.5% would n"t, and Z5\1 were
undecided); D, Daley. Seattle funeral director. Tx
5933 (fueral home which presents embalm a.
tre option reportl 3O decliation rate): CAM
Surey, supra note 9Z (less than hal of those who
had purhased embalm expressed a prefernce
for II),

'" 1918 Staf Report, supra note 9, at 196 n. 94.

proviaion, fueral prcvldara may not
require consumers to purhase certin
goods ouervces as 8 condition fo
obtain others. Thus, fueral proders
may not condtion the availabilty of
their servces or offeris on agement
by the consumer to purase
embalm. The general rue.
accordy, ia that a fueral provIder
may not require that consumers
purase embalming servces 8S 8
matter of fueral home policy. There 

two exceptions to ths, Firs in some
cases embalm may be requid as 8
matter of law. Second, for certain tyes
of fueral arrangements embalming is a
practical necessity because of the
natural decomposition of the body.
Funeral director are not prohibited from
requirig embalming in these instances.
Accordingly, 1 453.3(a)(2)(1) prohibits
statements that a body must be
embalmed for specified arangements
for which embalming is not a practical
necessity, for example, direct
cremations. A fueral director may
require embalming for arrangements not
listed in 1 453.3(a)(2)(I), such as a
fueral wi th a vIewing.

2. Section 453.3(b)(1-Casket for
Cremation. (a) Evidence. A second
misrepresentation identified in the
rulemaking record concerns
representations by funeral providers
that state law requires consumers to
purchase caskets to have the deceased
cremated. Currently, no state has such a
requiement. 185 In the absense of any
dIsclosure to the contrary, many
consumers believe that there are no
alternatives to caskets or that state and
local laws require the use of a casket. 168

Yet few funeral diectors provide such a

disclosure. 167 Moreover, some fueral

1M See Fueral Practices. Surey of State LaWI

and Reguationl," CAFS, XVI-US, Appendi 
(hereinefter cited al "CAS Surey of State Law.
and Reguations

181 Sureys show consumer misunderstandins of
atate laws. Se, 6.g" M. Stiwell CAMP, Tx 6DZ
(49% of respondents thougt a casket wae required

or didn't know); Blum Study, Buprunote 51, at Sh01
Form (42% of fespondentl did not know if casket
requied for crmation or thought one II); CAF
Surey. D.C. Ex. 39, at Ex 2 (40 of respondenta
believed C8lkets requied by Itatelaw). Other

evidence indicateD that consumera ar unawar of
alternatives to traditional caskets. Se. e.g., 

Fougt, Ohio consumer, n.. E. Klein, Vice
Prsident, CA Klein Ex. 1 (NY) at 2.: K.
Mann, Californa mortcian. Tx 68; C. Moles.
Iowa con8wner, II- l8: N. XobsrnUBl, Arka8all
consumer, U-B-7.

"1 Sureys offar proof that consumers are often
unaware fhat state law/) do not requir C8akets even
after they have baen Involved In a fueral

transaction. Se. e.g.. Blum Study. supra note 57.

Ths evidence 811ests that fueral providers IU
not disclosin to conlumers tht caskets are not

necessar. Moreover. e number of coers
complained about havi to buy caskets for
crmation. See, 61/., conaumer complaints in
category U-B (1&. 18. Z4 639, 106, 1152,146, 2174).

providers affatively misrepresent the
legal requiements for crmation thoug
claims to consumers that state or local
law mandates the purase of a casket.
While the evidence sugests that such
affrmative misrepresentations ar not

tyical, the record contains consumer
teationy end letters which reveal that
a number of fuetal providers bave

falaely Inormed consumers that state
law requid a casket for diect 
crematioD services, 188 and consumer
grup representatives have attested that
misrepresentations about a casket for

. cremation requirements are 8 significant
problem. U!S In addition, some funeral

ctors misrepresent that crematories
require the purchase of a casket wlien
such is not the case. 170 Funeral directors
also inform consumers who desire direct
cremation that a casket is "required" or
necessary" or what they "have to

purchase a casket. 171 There is some
evidence to sugest that consumers
often interpret these statements to mean
that the law requires purchase of a
casket 172 and in any event, it is clear
that these consumers were not told that
the caakets were not legally required.

The misrepresentations by fueral

providers regarding legal requirements
for cremations result in consumers
purchasing caskets when they do not
need to and otherwise might not. Tbere
are many dIfferent tyes of alternative
containers suitable for holdIng and
transporting remains, and for use in

These complaints Indicate that the fueral directors
probably did not disclose that state law did not
requi a casket.

INSee. 6.8., Consumer complaints in Category li-
B (Z71. 34 411, 458, 602. 119, 1165, 1379, 144, 1414,
1561, 5753. 6149), Cetegory X-1 (66,99, 24), written
comments and testimony; Comments of NRTA/
AA, n-C1516. at App. 2 (sample lettei' 6. #5): J.
Berk, cat. NRTA/ AA, L.. Ex. Z, at H; W.
Bowles. Alk.nsumer, Tx 9257-58; K. Msrah. Cal.
fueralctor. Tx. 6149; C. Crawford, Tex,
consumer, Tx 66 Judy. Chcao Statement #51; D.
Nugent, W. consumer, Chcago Statement #1Z.

111 See G. Richson, Tx 1381 and Richardson,
Y. Ex. 1 (NY at 3: 8. Cook. Pres., Council

Memorial Society. Coinecticut. rx 1459; R. Haynes.

Pres, Memorial Soiety of EalJtem Oklahoma. n-c
123 E. Knapp. Federation of Fuerals and
Memorial Societies of Greater Wa&bfon, D.C.,

C. Ex 14, at Z.
1'0 Se F. Sweeton. East Tennessee Memorial

Society, Tx 9576-71. See also A. Vickery, Conn.
consumer. D-C5.

171 Se, s-8:, D. Prtt Pa. ()onsumer, n-8-;
Oklahoma consumer, VD-s A. Games, Wash.
consumer, 0-8-103 1. McCoBch, Fla. consumer. 11-
B-Z; M. Carpenter, N.Y. consumer. 11-8186; B.
Laatt. Maine consumer, X-l-6 W. Coleman. Ark.

()oneumel', 118-740 R. McGui, Tex. consumer, X-
1-5: M. Hephmstall. Tex. conaumer, ll-B-; W.
Plack, Tex. coDlumer. n-B-1S8 Commenta of
NRTA/AA, D-C1516, at App. 2 (sample letter 1
and 2); P. Fougt. Ohio consumer, : M. Kent,
Michian consumer, X- 11.

"'Se 1. MacDnald, Winols, NRTA/AA. Tx
264 H. Wienerman, NY NRTA/AA, Tx 233-,
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cration. Exple. of th.e contae..
Incl unehed wood boxe. and a
verely of non-meta receptacle.
de.lged for the encasement of human
remain.. such es conta.. made of
caboard, pressed-wOo or
composition materials. In addition,
pouches of cavas or other materials
(suc es polyethylene) ca be used for
dict crmation. Record evidence
sogests that substatial numbers of

-umers, possibly as many es 25
wed decle to purase a casket.
when presented with an option to do

(b) Rule Prvisions. In response to
these problema, 1 453.3(b)(1) of the rue
defines it as a deceptive act or practice
for fueral providers either to represent

the law 88 requiri a casket for
cremation or otherwse to represent that
a casket (other than an unfiished wood
box) is required for cremation. These
claims clearly cause harm to the extent
that they induce consumers to purchase
caskets, where they otherwise would
not. Accordingly, In 1 453.3(b), the
Commssion prohibits fueral providers
from tellig consumers that, by law, a
casket must be purchased when the
remains are going to he cremated. To
prevent ths deceptive practice,
1 453.3(b)(2) requirea that fueral
providers who arrange direct cremations
place on the general price list an
affimative disclosure concerning

casket-for.cremation requirements. This
disclosure would inform consumers that
they can purchase an unfinished wood
box oX' alternative container for direct

cremation. It also describes the
constrction of various tyes of

alternative containers.
Tbe disclosur requirement is

intended to prevent the
misrepresentations defied in

1 453.3(b)(1) and also the unair or
deceptive acts defIned in 1 453.4(a)(1).
Section 453.4(a)(1) prohibits fueral
providers from requiring consumers to
purchase a casket, other than an
uniniahed wood box, for dirct
cremation. The disclosure requied by
g 453.3(b)(2) prevents fueral providers
from requiing caskets for direct
cremation by insuring that consumerS
are aware of their 

rit to select an
alternative.

na A fueral home chai which operates 
z.'1

fual homea in Or Waahon and Arizona
advises Its culliomenJ that a casket purhase is aD
option. The ch8i offers ita customerl miimal body
containers in lieu 01 a casket, or permts them to
selecl no container whatsoever. The president of thech tetied, in anelyz 1.42 cases, that '13.5'Nof We cleJts chos lome 

ty ot casket, 14.99 cholle
the boy containr. and 9.191 rejected IiI1 container.
Se E. Puy, Seli. Ex 3. at 20

3. Section 45.3(c)-ter Burial-
Containe1'.

-ta) Evidence. Outer bural
contaers, usd to prevent collapse of
grave apace, are not requied by atate
law. 1T4 Many cemeteries, however. do
requie some form of outer bural
container, but generally ths requiment
may he satisfIed by a simple grave lier

rather than a mor.e expensive bural
'Vault. ,.. Some fueral diectors.
however. have told consumers that state
law requied the purchase of an outer
bural container or have misrepresented
cemetery requirments regardi bural
vaults. 1T8

Additionally, surey evidence shows
that many consumers believe that a
bure. vault or some form of outer bural

container i8 required by law; !"The
ruemakng record also reveals that
consumers are generally unaware of the
existence and availability of grave
liners, and that funeral providers have
failed to disclose ths information. As a
result, many consumers may purchase a
bural vault in the erroneous belief that
there are no alternatives. 17S Because the
cost of burial vaults tends to be
substantially higher than that of
liners, l1lt the monetary 

injur to
consumers from unecessary purchase
of these items can be substantial,

(b) Rule Provisons. In 1 453.3(c) of the
rule, the Commission defines as
deceptive (1) false or misleading
representations that state law or
individual cemeteries require the use of

The Commission 11 aware at only one loc
Jurisdiction in the countr whicb requis use of an
outer bural container, and it pennta either 8 grave
liner or a bural vault to be used. 

See 1979 Ora)
Presentations, XV-I. lit 151--2 (Statement ot
Thomas Clark).

17i See Memorandum from N. NaevoId. Legislative
Reearc Analyst, to B. Morrsion. Arona Stats
Senator, re: Cemeteries that reui vaults, L.A. Ex
16: Wycoff. Presidenl, George Washington Memorial
Park. 1X 94,

I76See, e.

g.. 

P. Sweeton, Prsident, East
Tennessee Memorial Society, Tx 9577: M. Siegel,
llinais consWDer, Tx 295'1: E. Sheehan, Washiton,

C. consumer, Tx 14.66 B. Sloan, Director, D.
Offce of Consumer Prtection, 'I. 13 874; R. Mee,casket manufactur, UI-F-16; W. Hellet. Alabama
consumer, X- 74i B. Reeves, past president of
Georga Cemetery Association. Tx 10,20.

See CAM Survey. supra note 92; CAFS
Survey. D.C. Ex. 39, at Ex. 2.

See. e.g., W. Cushman, Maine commmer. Tx
1. B. Reaves. Prsident, Southeastem

Advertsin and Sales System. Tx 10,Z0W. Heller.Alabama consumer, X- 74-. at 3,8. The National
Coacrte Bual Vault Assocetion opposed this
provision in part because of the fear that CODBUJl'
would purase fewer vaults if they were given the
proposed discosurs. Arold Vice-Prsident,
Natiorud Con te Bural Vault Association. Tx
11,536.

119Teationy show that linef9range mprice from
approxiately $55. (T. SapaOIl 'J" 970), to $180,(M. Amold, Vice-Praient, National Concrte
Bural Vault Aas n, Tx 11,52), and that vaults raefrom $190 (T. Sampson. Tx 910) to $1500
(Comments of CPA, B-1516, al40).

4277
ou ter bural contaners. and (2) the
failur to discose that .tate law does
not requie th purchase of an outer

bural cotaer. To prevent these
practices, 1 453.3(c)(2) requis that 
writen diacloaur appear on the outer

bural container price list. The
disclosure explains that state law does
not requi the use of outer bural
containers, that outer bural containers .
are sometimes required by cemeteries to '
prevent the grave frm sing In andthat either a bural vault or grave lierwil satiafy this purae.

4. Section 453.3( d)-Legal and
Cemetery Requirements Generolly.-ta)Evidence. As discussed above in
connection with S 453.3(a)-(c), the
rulemaking record reveals that fueral

directors ha ve mislepresented legal,
cemetery or crematory requirements
regarding the need for embalmin,
caskets for cremation and outer bural
containers. In addition, the record
indicates that there are other
misrepresentations which have been
made to persons purchasing funerals,
For example. some funeral providers
have told consumers that cremated
remains must be buried or that state law
required the use of a sealed casket. ISO

All of these representations can result in
the purchase of unwanted and
unnecessary items

(b) RuleProvisions. In 1 453.3(d)(ll of
the rule, the Commission declares that it
is deceptive to misrepresent that federal.
state or local laws or particular
cemeteries or crematories- require the
purchase of funeral goods or services.
As a remedy, 1 453.3(d)(2) provides that
a fueral provider who tells a consumer
that a legal. cemetery, or crematory
requirement mandates the purchase of
funeral goods'bervices must describe
that requirement on the statement of
fueral goods and services selected,
required by 453.2(b)(5).

The remedial requirement in
1 453.3(d)(Z) is intended not only to
provide consumers with information, but
also to aid enforcement of the
prohibitions on affirative

misrepresentations. Prohibitions on oral
misrepresentations are extremely
difficuIt to police. ,The requirement of
1 453.3(d)(2) servas to document the
representation that has been made to
the consumer. Since 1453.6 of the rule
provides that a copy of the statement of
services must be retaied for one year,
evidence of violations will be
preserved. 181 The requirement will

1&0 
Se, e.g., J. Fanagan CAS, At!. Ex. 9. at 3iM Kent, Michigan conSWDer, X-

77, D. Davill .Mississippi consumer, n-B-17.
1&1 A 

fueral provider intending to make a

.msrepresentation mi well choose not to write it
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.lgcatly aid the Commission in
detecting and provi violations and
creates an additionallncantive to
comply wilh the rue. Ths Is parcuarly
Important In view of the larga number of
fueral provider. thughout the
countr.

The Commssion has included
I 453.3(dl In the fil rue to deter futua
llrepresentations not otherwse
spcally proscrbed by the rue. The
Comm..ion s euthority to Imposefe-1n requiemenlB In adjudicatory
proceedins has been confrmed by the
Supreme Cour. '" The rationale for
fencin-In Is equally applicable to
rWemaking proceedings. especially, as
here. where the provision imposes a
minimal cost burden. The
reasonableness of a fencing-in provision
Is 10 be judged, therefore, In llgbt of the
evidence regardin the similar ilegal
conduct which forms the basis for the
fencing-in provision.

5. Section 453.3(ej-Preservative ond
Protective Value Cloims. (a) Evidence.
While il is possible briefly to delay
decompositon of a deceased body, .
fueral goods and servces such as

embalming or sealed casketa do not
preserve human remains for long
periods of time. 188 However, the record
Indicates that some fueral providers
affrmatively misrepreaentthe
preservative value of embalmin '" snd
bural vaults. ,.. Moreover, both fueral
providers and manufacturers often make
protective value claims wIth regard to
certain funeral goods, such 8S caskets
and bural vaults, ,.. atressing that

down. However, the disclosure form which is given
to consumen Infoms them that If state law requies
the purbaflB of goods or servlcee, a wrtten
axplanetion wil be provided. Thus, 1f an oral
representation 18 made. Bnd no disclosure i8 made
of the requirement. the consumer i8 at least on
Dotlce that something may be wrong.

ulThe Court noted in FlC v. Ruberoid, 343 U.

470, 47:! (1951): Orden of the Federal Trade
Commhnlion are not intended to impose crminal
pun!lhment or exact compensstory damages for
post actR. but to prevent ilegal practices in the
future. In carrin out thi, fuction the CommlRlion
II not limtad to prohibitng the megal practice in
the preclle,form in wplch it is found to have existed
in the past.

III See 1. Frederick and C. Strb. The Prnciples
and Practice of Embalmin 131-32, 238-1 (1967).

114 Several fueral directon commented tha.t

embalm doel prelerve the body. or that they
were taugt to lay It doeR. Ss, e.,., J. Todd. co-
owner and manager of an Arkansas fueral home,
Tx 8752: m. F. A. XV-12, at 2: C, Ronald Savage,
Oklahoma fueral diector. XV-162, at 2.

'.See. ", Q. MattewI, Marhmd CUizenB

Columer CounciL Tx 14,05 (in lurey. of
Maland fueral bomell, two fueral diectort
ltated that vaultR pr8l1erved the body); Rev. D.

Haun. Oklahoma clerg, Tx 9935.
,.. See, J; HIUI, Utah conaumer, Tx 802; G.

Derrck Ilois conaumer, Cb. Stmt. at 2; C. Gladys.

Michan COnllJer, Tx 387-. 8, Hugey, Dlatrct
of Columbia consumer. Tx 10,S6 M. Blackbur
Flrida conaumer, W-176i R. Nesoff, former

certain products ar airt. watertt.
or offer speclal protecton agalnsr the
elements. 11 islmtlossible to estiate
how often such claims are false, because
consumers are unable to discover
whether protective claIms are Inflated
without exhum the body. There are,
however. reports of instances in which
exhumation revealed that the casket had
failed t'1 protect the remains, despite
claims made by manufactuers.

OJ) Role Provisions. Wbe the
evidence clearly establishes that false
claims of this natue have been made. it
does not Indicate that these claims are
wid spread. The Commission has,
nonetheless, concluded that a
prohibition on such false claims is
warranted. Claims concerning the

abilty of a product to protect the body
of a close frend or relative can have a
significant capacity to induce the
purchase of items whi h otherwise
would not be purchased. Indeed, claim.
that a product or service wll prctect the
integrty of the body of a deceased
person are among the most perncious
made for they diectly appeal to the
wlnerable emotional state of the
consumer. Accordingiy, the Commisaion
has chosen to include a provision
addressin this practice. Section 453.3(e)

prohibits representations that fueral
goods or aervlces will delay natual
decomposlton of the body for an
extended period of time. It also prohibits
false or misleading claims that caskets,
bural vaults or other fueral goode wil
protect the body from gravesite
substances.

6. Section 453.3(fJ-osh Advances.
(a) Evidence. In a typIcal fueral
transaction, the consumer often pays the
fueral provider for so-called "cash
advance" items. These items are goods
and services which the fueral provider

arranges to purchase but which are
actually provIded by a thrd party, 

flowers. obituary notices. limousine
rentals. Many funeral providers charge a
markup on these items, or they may
simply charge consumers the full price
for the cash advance item and receive a

Diector of investigation, New York State
Temporary Comm8sion on Uvi Costa and the
Ecnomy. Tx 84: T. Kuh, UndertaJert Prss
Customers to Hike Bils, Reporter Fids, Arzona
Rapublic September 14, 1975, and artcles that
follow, V1 9. at A-20. (Caskets are often
reprelentedlsa airtit and waterproof). Companes
refer to their caaketa and vaults with Dames which
imply long-term proteGtlona or preseMfstives. e.8.,
invincible" (Boyertown), X-1-9. SI also 

Slegel. lloia cODsumer. Tx 2157; O. Adam,
Michan consumer, n-B-2119.

''' New York State Temporar Commission on
Livin Coats and the Economy. lnvaatigation into
the PractiC91 of the Fueralndultr, Vl-D-l6.

rebate or volume discount from !be
supplier for the cBab advance item.

The Commission does not suggest that
It is Improper for fueral providers to
profit on items obtained from third
parties. II is clear that it Is wholly proper
for providers to do 80. Moreover. it is
clear that the services or goods being
received by consumers, (e.

g., 

flowers,
obItuary notices etc.) are goods which
they do wish to purchase. If, with
knowledge that the fueral provider wil
profi frm orderi flowers or arranging
obituary notices, a consumer chooses to
use the services of a nmeral provider, B
charge for that service should be
anticipated. However, the undisclosed
charging of a markup for cash advance
items is deceptive because consumers
believe that items iabeled "cash
advances,

" "

accommodation" or "cash
disbursement" are being provided at
cost. There is an implicit representation
that the cash advance transaction
involves merely a forwarding of cash by
the fueral provider and a subsequent

dollar-for-dollar reimbursement by the
consumer. 1119

In spite of this, the evIdence
demonstrates that many individual
fueral providers do charge markups for
cash advances. In a 1976 surey of
California fueral directcrs, 12% of the

291 respondents admitted charging "

excess of the amount actually sdvanced
fer any Items of service labeled ae 'cash
advances ' or ' accommodation items.'" 180

NFA' s annual surey cf funeral

ll1Se8. e,s., G. Marllhall, Massachuselta. clefR,
Tx 1194 (clerg honoraria): S, Frltchan. CalifomJa
clerg. Tx 6515 (clerg honorara); Dr, J, Marcell.
member, New York Funerel Diact!ng Advisory
Boar. Tx 579- (noriat fees and obituar noticea).
See also J. Todd, Arkanaa8 fueral diector, Tx 8754;
N. Gregory, fanner California fueral diector, Tx

8M5i G. Brown. Vermont fueral diector, Tx 12,067;

R. Mee. i:r of Wisconsin Calket Co., II- 16: B.

Bem!lorida fueral director, U-A-518; H.
Semson. New York fueral director, I- 145.

18IConaumer testimony and letten support 

conclusion, since a number of consumers
complained about havin to pay an-additional fee
for CRsb advances. See. 8.

g., 

L, Shirk, Tex.
Consumer, 118-1210; D. Bailey. Maryland
conaumer, U-B-5S Maryland consumer, Vl-101.

Moreover, testiony and atatements by Industry
members support the conclusion that the practice of
eddi undisclosed markupa to cash advance items
il deceptive. Two of the major trade associatlona,
NFA and OGR, agreed that funera diectou
should not profit on cash advances. See Comments
of NFA, ll-A-69, at 52: Comments of OGR, n-
66. at 16, Counael for another trade association,

NSM testified that funeral providers should p
along any rebates they receive on itema represented
8S cash advances, See Statement of D. Muraon.
Tx 12060.

I. Caliornia Fueral DIctors AIs
Questionnair, ''Te FIC a.nd You," L,A. Ex. 23.
Consideri the fact that many leaders of the
industr believe thAt any mark-up on caab advances

Is deceptive, see note 169, supra. the 12'J responle
Is probably undp.rstated since many NspondentR
would not want to admt usin a deceptive practice.
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home6.lndicates that, on a national
level, lIerai homes are receivi a 5%
mark-up on cRsh advance items.
amounti to $18,00,00 annually. '.' In

ddition, there ia evidence from Industr
members. 1ttt consumers. tn and
businesses which provide cash advance
items 194 that fueral directors charge
more than they pay for items generally
considered to be cash advances. Ut6

Simarly, the failure to dIsclose that a
markup wil be Included on a cash
advance item misleads consumers who
rely on their reasonable expectations. In
ordinary usage, terms such as "cash
advance,

" "

accommodation items" or
cash advanced for your convenience

imply that the consumer is being
chared only for the actual cash outlay.
The use of this term in connection with
items such as flowers, obituary notices.
etc., which the consumer could easily
obtain from a third party, creates the
expectation that the amount biled the
consumer is the same as the amount
paid by the fueral provIder. '" Given
this expectation. the failure to disclose
the existence of a markup is a deceptive
practice.

(b) Prvisions. Section 453.3(f) defies
as deceptive: (1) affative
misrepresentations that the price
charged for a cash advance item is the
same as the fueral provider s cost; and
(2) the failure to dIsclose to consumera
tha t a markup Is being charged on a
cash advance item. In order to prevent
tJese practices, t 453.3(f)(2) requires
that funeral providers who charge a
markup on cash advances disclose this
fact on the general price list. It is

1'1 V. Pie, A Statistical Abstract of Funeral
Service FactI! and Figus 38 (197) (hereinaft
cited as ''191 Statistical Abstrct" ). Th average
cp.3h advance charge is $185; averae cost of cash

advances i!l $175, representi about a 5 mark-up.
If multiplied by two milion death, annualy, a 59!
overcharge would amount to $18.00,00.

1ft See note 188 Bupra. Se also H. Gutterm
Funeral Director, Tx 1876; R. Thompaon, Embaler
I Connecticut Funeral Ditor, Tx 2034; R. Ebelin,
Former Managing Edtor, Mort Management. Tx68: N. Gregory. former Calif. fueral dictor.
Tx 8646: J. Page, Ower, Mortar acool, Tx 738.

Sefl, e.g., D. Baey. Maryland consumer, D-B
358 (257f maup on cibitu8l notice); M. Mart,
Californa COQlumer, II-8-16Q5 (overbiled $6Z.75 on
crmatory chare)i Cohen Statement supra note 75,
at 9 (crmatory and nespaper overcars):
Pittsbul' Post..tt, Apri 10, 1972, at 8, VI-D
(death notices); L. Shi Tex81 consumer, D-8-1210
(clerg honorara).

"4 G. Mahal, Massochulett clerg, Tx 1191 S.Frtchan Ca. ders, Tx 6515; T. Puton
WiacOOin Doriat D-- L. Abbott New York
norist. O.. c. Hamen. Indiana hasser, X-

16. Se also H. Daey, Miur florit fili
D. JOMaon Okloma Oomt 15.II1In none of these intaDC8 I, It clear whether
b:: :!

~~~

fl,:",-'I !, IJiMled cash adv8IC6.
However, they ar of a tye that B. traditionaJly
cosIdered cub advance itell.

,.. 

Se evidence cited in note 189. supra.

important to note that ths rue proaion
covers oruy those situations where 
fueral provider makes an affative
representation that an item is a cash
advance, acconuodation; cash
disburement item. or any term of
similar import Wh!e it may be tre that
some items are viewed by consumers as
inerently "cash advances, " the reord
in this proceeding does not warrant such
a findi.

The Commission believes that
requiring 8 disclosure that a marup is
bein uaed is a sufcient remedy In ligt

of the evidence discussed below. Pror
versions of the rue would have totally
prohibited 8 profit on such items. un The
Commission has rejected such a remedy
because it views the remedy it has
selected 8S bein sufcient to correct
the identied abuse, while constitutin

the mimum intrsion into the business
practices of the providero.

C. Section 453.4-Require Purchases
of Goods and Services. 1. General
Discussion. When the death of a frend
or relative occurs, the persons who 
ultimately be chared with aran 'he
fueral wil often not have determined
wha t tye of services they wish, nor
may they be aware of the deceased'
wishes concern the form of
disposition. In other instances death
may be anticipated, 8S in the case of
prolonged illness, and the prefelTd form
of disposition selected.

When death is anticipated, market-
oriented remedies, such as the provision
of information throug price lists. can
serve to facilitate inormed comparison
shopping. For example, if consumers
knew in advance tha t they would be
called upon to arrane a diect
cremation, they could select a provider
who offered alternative containers for
sale. In ths manner, the expense of a
cosket could be avoided by the
consumer, if he or she were so incled.
In many cases, however, the ultimate
fom of disposition simply has not been
selected at the time death occurs. Thus.
the person charged with contacti a
funeral prcvider to pick up the body of
the deceased may simply be unabla to
select a fueral provider on the basis of
what goods or servces they sell, or in
what combinations those goods and
servces are offered for sale.

The fact that the fueral provider
may. in many cases, receive the body
before the form of fmaJ disposition has
been sel cted by the consumer creates a
situation With the inherent potential to
diinsh severely a consumer s ability
to select only those goods and services
deaird. The evidence establishes that

1117 See, e.g" 1978 Sta Report supra noe 9, at
Appendix B, 1 453.2(e).
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once a fueral home is in posses8ion of
a body, seldom is it removed to another
fueral home. 1M As representatives of

the fueral Induatr have ackowleded.
competition In the aale of fueral god.
and servces does not exist at th poiJt
of sale. llN If consumers are to have the
abilty 10 select the good. and servces
they want, and concomitantly to declie

those they do not want. some 

. .

intervention is necessar at the point of
sale to elimate prevailin Induatr
practices which deny that choice.

Accordiy, in t 453.4 of the rue, the
Conuission prohibits fueral providers
from requi that consumers who 
arrangi fuerals purchase goods or
servces which they do not want. as a
condition of purchasin those which
they do want. As disC1S1ed abovB,

many fueral Industr members bave
offered their goods and servces for sale
only In predetermned packages, thereby
denyin consumera any abilty to .
decline unwanted items. Section 453.4(a)
of the rue prohibita fueral providers
from requi tha t consumers who wiah
to arrange diect cremations purase a
traditional casket, other than an
unshed wood box, for that crmation.
Section 453.4(b) contains the general
prohibition on fueral providers
conditioni the sale of any goods or
servces on the requird purchase of

other goO 8 _or services.
2. Section 453.4(oJ-asket for

Cremation.
-ta) Evidence. A dict

cremation is one which ()ccur without
any interveni viewi, visitation. or
ceremony with the body present. 101

Cremation. as an alternative to
traditional burai, is Increasin both in
terms of the absolute numbers
performed, as well as the percentage of
all disposijs. Statistics Indicate that
approJdely 3.9% of all dispositions In
1975 were direct dispositions, with the
trend toward increasing numbers of
such dispositions 10 The evidence in the

R. Harmer, Bd. member, CA Prf.,
Californa State Poly. U., D.C. Ex. 7. at 8: D. Comet
Caorna fueral induatr sale8 reprentative, X-
1..124j L. Bowm The America Plleral 52
(paperback ed 196). Se dilrU8aion in Section 
supra.

!11 D. Roll Executive Dirtor, OGR. XI at
80 (1981 oral presentations).

Se Setion D(A)(Z)(c). supra.
- See disc8slon of the term "di crtion

in Section U(E(3); infr.
- Am Fl1eral Dirctor, June 191. lit 

53. Se a/liT. SherrW' General CounL Telophu Soty.
Tx. 796 Indicative of the incra8in trnd in 
m.positlonlJ il the incrase in crmation rata
Crmation amounted to 9.1% of al dispoaJtion il
198, see Fueral Servce Inalder, Vol. 5, No. 
(SepL 14. 198). up frm 6. in 1975 (DeatiooA88iation of Nort America. Pot-Re-
t;mment, XI-w"/. ai a and &htJH 

ij. "hila ll
al crmatioQI ar di crmation B aubslial
percntege ar.
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record suggests that consumers seek
direct cremations for diverse reasons,
including simple personal preference
and lower cost. 203

Because cremation reduces a body to
ashes. there is no need as there is in
ground burial for a permanent container
for the body. All that is needed is a
container to transport the body to the
crems tory. If there is to be a viewing
before the body is cremated. consumers
may prefer to buy a casket to displaythe body. 

The evidence suggests that a
significant number of funeral directors
require consumers to purchase caskets
as a condition of supplying cremation
services. Consumer complaints. 204

various sureys, 20 and testimony of

funeral directors 206 all suggest that
many funeral directors require caskcts
to be purchased when cremation is
desired.

Requiring a consumer to purchase an
expensive casket that is unecessary
and unwanted imposes signficant
consumer injur. While casket prices
vary substantially, even the least
expensive casket typically carried by a
funeral home generally costs
substantially more than a non caBket
alternative. Although some industry
representatives testified that caskets
can he purchased by consumers for as

-Crmation Asltiation of North America, Post.
Record Comments. XN-8, at 6 Bnd Exibits; 1978

Staff Report, supra note 9, at 216-1S.
#1 See 6.

g.. 

over one hundred wrtten consumer
complaints in Category lI (4. 18. 18. 24, 34. 136. 28)
and X (34. 46. 55, 61. 64) and Individual consumer
testiony (C, Crawford. Pb, Tx 66). In many of
the wrtten comments. it is not clear whether the
complalntB concern crmations other than direct
crematlcns. in which c8Rkets migt be desirable for
viewi puroses. In any event. il is clear that
conlJumer reenl beiI reuired to purchase

caskets when they do nol want to bu them.
- G. Richar!lon. Memoriel Society of New

End (43' out of 141 mcmbel' retu repHes
reported encounteri casket for crmation
requiments); Rochester Memorial Soety,

Sampli.. of Fueral Dictors on Un of Simpler
ntaier for Crmation (1975). Klein Ex. 2(3) (N.

(eigt out of fifteen locl fueral mrctof1 requied &
casket for crmation); R. Pox, ABs t Attorney
General. Vermont, Ch. Statement (surey by
Vennonl Attorney General' s Offce sbowed that
over one-hal of the Ita Ies fueral homes req1.d a
casket for crmation).

- While no fuera dIector testified that they
persnally requied consumen to purchase
expensive caskets if they wented crmation. 8
number of fueral dictors indicated that they
reuid consumers to buy the least expDlive
casket they BOld. See. B.a., J. Curan Prl., New
York FDA. Tx 119; V. Poll. Secrta-Trasurer.
Vermont FD 11 2186 J. Writ, Mississippi
fueral ditor. 11 9450. Th WII8 confed by
leverw othar sour.. Division of Consumer Aifain,
Deparent of County in Delawar 5 (1974). VI-
D-. However. in IOII intances the leBst
exp8Dive casket could be expensive. Se notes
20-20. and accmpanyi tesl. jnfra.

low as $65, 207 the evid nce indicates that
the lowest priced caskets gcnerally
available to consumers arran
cremations generally fall in the range of
$200 to $250. ""
. There are, however, containers which

cost substantially less than even the
least expensive casket. These
containers, defin d as "alternative
containers" in the rule: 20 are generally
constructed of cardboard, composition
board, or are opaque pouches. 210 The

record evidence shows that these
products sell at retail for anywhere from
$20 to $65.''' Eveo taking the lowest end
of the spectrum of casket prices, a
fueral provider imposed requiement
that consumers purchase a casket to
obtain direct cremation servces causes
con""lmcra to spend substantial
additional money. The extent of this
exp nditure increases as the minium
pr1Ct: of the caskets offered for sale

j., !'

a8es. Thmi, a provider.imposed
\Lquirement that consumers purchase

ketB for any form of disposition
imposes 8 significant cost on those
consumers which they might otherwise
choose not to assume. As noted in the
beginning of this section, this injur is
not reasonably avoidable.

In weighing whether a practice is
unfair" under Section 5. the

Commission must also consider any

:u See, e.

g.. 

A. Dunn, Secrtary. Okla. FDA, Tx
8924.

DI See. 6.

g.. 

D. Boyd, New Hampshi consumer.
Tx 169: R. Coates; Pres.. Michigan-fIA. Tx 3783:
New York consumer compleint VO-I04; B.
kronman. A Death in the Family: A Guide to the
Cost of Dy in New York City, Nasllu end Suffolk
(Sept. 1974). However. in some instances a wider
range of prices was available. NYIRG Ex. 6(C)
(N. ), at 6 (cost survey reporting that least
expensive caskets ranged from $70 to S3):
Chenoweth, Miesota Offce of Consumer
Services, 1972 Funera) Homel Study, Ch. Ex. 43, at
8-7 (Table) reportng that the cost of th least
expensive caskets ranged frm $67 to $20 at

fueral bomel lureyed1.

-Se dilcussion in Section D(E)(1). infra.
I1OS. War TreasUJr. NFA. Massachusetts

funeral diector. Tx 874 (containers available for

$25- wholesale charge): T. Sampson. Prs.
Massachusett8 FDA. Tx 967 (unfinished partcle
boar calket ofered for S55. but most
MasS8chusetll fueral dictors don t stoc
alternative containers); M. Watersn. Miesota
fueral dictor. Tx 3716 (C1mation containers
wholesale for le8s than $10). Ss also A. 
Secretar. Oklahoma FDA and past Prs.. NFADA,
Tx 8924 (pine boxe8 evaiable for $6); B. PuY.
There Must be Q Better Way. Mortary
Management, Oct. 1976, at 34; W. Kider. President.
Minnesota IDA. Tx 33 ($5 cardboard bux on
display); N. HRard, NFA, 1' 13,154 (caboard
container available for ): E. Writ Prs..
South Dak State Bali of FW1eral Servce, Tx
4704; L Ruffrer. past Pres., Arona FDA. Tx 7873:
C. Denn. Ph.D., Neptue Society. Tx 7182-6;
Humphry Co. AdvartR"menl. X- 1f: Cohen
Statement, 8upra note 75. at 7; E. Newcomer.
Prgeasive Mortar Methods. March. 1976, 
66, at 7-8:

III See note 210. 

countervailing benefits to determine
whether the practice imposed net injur.

No testimony or comments provided any
3vidence of countervailng benefits.
Indeed, funeral industr representatives

agreed that there was "no justication
for requiri the purchase of a casket for
direct cremation. 212

Finally, in assessing 8 practice
unfairness. the Commission also looks'
to public policy as expressed in ' the
decisions of other public bodies. No
testimony or comments suggested that
there was any public policy favoring the
requiement of a casket for diect
cremation, and at least nine states have
actually prohibited such requirements. 213

Thus, to the extent that there is any
public policy at all on this point, it
clearly supports the Commssion
position.

(b) Rule Provisions. Section 453.4(a)(1)
defines it as unfair or deceptive for a
funeral provider or a crematory to .
require that a casket other than an
uniniahed wood box be purchased for
direct cremation. 2H The prohibition on
requiri the purchase of a casket for a
direct cremation extends to all fueral
providers who arange direct

mSes, 
a., Comments of NaticmaI Selected

Morticians. n-A--1 , at 20.
'13 Prhibitions on requirr.g caskets for crmation

are effectve in Arona. California. Colorado.

Florida. Marland, Miesota. New Mexluo.
WisCDnsin and Wyomi. CAFS Surey of State
LawsiuulReguations. supra note 165. al AppendJx

-c.
21. Tbe cost of a provider-

imposed reuirment
thai 8 casket be purased, and the resutf
consumer injur, ill the sama wbether the form of
disposition chosen il wrect CtpmatioD, imediate
burial. or cremation or bural after a lerves with
the body present. At this time. howevilr. the
Commission has requid tha1aJternetive
containers be offered only for dict crmationl.
The evidence in the ruemakin record rupports a
finding that cosumers have 10ugt the option of
employinsnlative containers for use in diect
crem See, 6-8.. E. Puy, Orgon fueral
director, Sea. Ex. 3, at 20. There is little evidence.
however, that comnunel' have ' IOugt out these
alternatlves.for other fonns of disposition. A
distinction ca be drwn between trditional
burall and c'Omations on the one hand, and dJrect

crematiOIl on the other. 10 the former tys of
disposition. oonauerr may be able to sec
aJtemative container frm other IOurS if the
fueral provider they have .wected does not offer

them. Direct crmations however. have much
tighter tie Itrct. and mi the abity to
seure IUch a container fr 8 th par.
Immediate bural pose much the nme, if not
identical, probleII which attend di C1tions.
The record however, it .Uoant on wbether
consumers who employ thl form of di8pition
would seek to use alterative contaer. Thus the
Commssion has decld at th ti to exend the
prutection8 of th secton to imte burals. The
Commssion anticipate that whem providft
arrane di crmations, and thus note the
availability of alternative containrs for us in
diec crmations on thei prica lill, thoe
containers will be offer for we to aU GOumett.
regardless of the ty of disposition delrd.
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cremations, and to all crematoris. tlli
Some commentors in ths proceed
arged that crematories should be
pennitted to require the use of caskets
for 88fety related ressol1. ll. It was
claimed thst rid contaiers faciItate
the handling of the body, The rue
accmmodates ths concern. Funeral
provideri and crematories ar not
prohibited frm requi that an
RRshed wood box (which is defied
as a "caet") or a rid "alternative
container (e.

g., 

a heavy cadboard .
container) be purchased as a oondition

aranng a direct crmation.
The requirments of this section work

in tandem with the requiements of
1 453.3(b) of the rue, whi prohibits
misrepresentations of legal or crmatory
reuiments for purchasin a casket to
obtain dict cremation servces. In that
section the Commssion not only
proscribes the mak of such
misrepresentations, but requis that a
simple afrmative disclosur be placed

on the price lists given to consumers
inorm them about the exiatence of
alternatives to caskets for ule in direct.
cremations.

The Commission has determned,
however. that it is not sufcient simply
10 prohibit fueral diretors frm
requirig B casket for crmation and to
requir a disclosur thet alternatives for
caskets ar available. In addition,
remedial steps also must be taken toens that, at point of sale, consumers
retain the abilty to declie the purchase
of a casket. As we discussed above, in
thoae situations where consumers have
anticipateq a death and have selected
the form of disposition, pre-need
comparson shoppin can occu. In those
instances, prohibiti fueral providers
frm requi the purase of caskets
wi enable consumers eithef to seels out
a provider who makes alternative
containers available. or to make the
necessar arements to purase
such a contaier frm a th par for
uae at a fueral home which do"" not
offef them for sale.

As indicated preously, howevsr,
may consumera choose a fuefal borne
without obtain prior inormation
about prices and offeris. some
becuse they have a lited choice, and
others for a varety of reasons
previously noted. Given th tit liestrcts surundi a dict cremation
and the fact that consumer wi not
remove the boy of a deceased fr the
provider who fit aequiMII !,n!l!!I' !I)!!,
a simple prohibition on requid

'!d !4J, in.'tY.
a'5B B. Br Pul Pr CAA. Tx lo.7Q.

CAA cnmalori81 re . rid. opaque andsaly combtibl cota. Id .1 Tx ID.ft

purchases of caskets and a disclosue of

the availabilty of alternatives may be
insuffcient to ensur that CODsumerr. do
not have to, de focto. purase a casket.
For exaple, a fueral provider mit
not reuire the consumer to purchase a

casket. bullf the provider only sells

caskets. consumers must either forgo
their desir to employ B diect crmation
without a casket, or purchase the only
available container- casket.

The Commasion therefore fids it
necessary to adopt the femedial
requiement. found in 1 453.4(a)(2), that
fueral providers who arane direct
cremations make unshed wood
boxes or alternative containers
available for such services. The roe
provision adopted by the Commission
does not require fueral providers to

maintain an inventory of alternative
containers. Rather, the rule requires that
providers make. available either a
simple wood box, or some form of
alternative container. Ths distinction is
an important one, because it
signcantly reduces any burden which

the provision might otherwse impose.
Funeral providers need not maintain a
curnt inventory of alternative
containers. Rather, they need only be
able to secure one such container, on
request, Bnd make it available for use in
a direct cremation. Moreover, to the
extent that some providers might,
because of geographic location or other
considerations, feel compelled actually
to stock an alternative container, the
evidence indicates that containers are
available which. because of their
constrction or size, can be easily

. stored. 211

It should be strssed that the 
does not require fueral providers to

make a range of alternative containers
available to consumers. The rule permts
the fueral provider to offer any

alternative container for sale-wholly
within the discretion and business
judgent of the provider. Indeed, in lieu
of offerig an alternative container. a

provider can opt to offer only a plain
wood box, which is a form of a casket.

3. Section 45.4(b)-ther Required
Purchases.-fa) Evidence. The record
reveals that most fueral providers. in

excess of 65%, do not .ell tJleir goods
and servces on an itemied basis. 1111

Rather. the industr norm is to offer
complete "package fuerals" for sale.
with aU ol\,the items included in the
packages havIng been prelected by
the funeral provider. 111 While some

.n 
Se 1978 sta Report sup note iJ al 2-.

it'Se Secton !IAJ(Zl(b) 
al not 75. BUro.tI'/d.
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industr members reduce the price if the
buyer doea not want a part of the
package, If asked. many funeral
providers do not reduce th price of a
package fueral even where a consumer
aska to have items dropped frm the
package. '" By " bundl" all of the
preselected goods and servces together.
the fueral provider is effectively forcing
the consumer to buy items he or she
doesn t want 8S a concUtion of providing .
a necessity that only he can provide:
Disposition of the body. This injur

cannot be reasonably avoided. As
previously noted, even if the person
arrangng the fueral is dissatisfied with
the terms of this offer, once the funeral
home has taken possession of the body,
for all practical puroses the consumer
will not go somewhere else. 221 The
evidence sugests that a signifcant
number of consumers are required to
pay the full package price, and that
many are thereby requied to pay for
items they do not want or use. U2 .

In weighing this injur to consumers,
the Commission must also consider any
countervailng benefits that such
packaging might create. The only
signficant benefit advanced by fueral
providers is tholt packagin permits the
funeral director to offer lower prices to
consumers. That arrangement is
considered in detail In Section V(B)(4),
infra. There, the -Commssion fmds that,
while itemiation presents opportunties
for funersl directors to raise prices,
packaging does not inerently pennit

lower prices for consumers. Therefore,
the Commission fmds that the injury to
consumers is not offset by any savings
made possible by packaging.

The Commission also notes that the
major trade associations recogne the
basic W1fairbs in requirng buyers of

See dillWlBion in Section U(A)(2)(b). supra,
and note 76.

111 Sea discussion in Section I(E), supra. Furher,
for Ihose consumers served by only ORe funeral
dilor, which may be nearly one in four. there is
no other place to 80. And nealy 7 of all fueral
homes have less than 4 cmrtpotitors, sugsti that
the choice may be limiled in any event. Se note
114, BUpro.

Bvid'ence of COumers bein awar Ihat they
wer reuid to pay for ileme they di not want
COmet frm coera complaints frm acrss the
countr. (S88, 81J.. the folowi complaints 
category ll-B: M. 164, 38 496 528 82, 104 1108
126 14O. 148 189. 198. 198, 20, 203, 2034.Z2, 598), te.tiony (S. RoBS. Tx. 5274-75: Magr. R.
O'Keefe, Arna Sl Bd. of Funera Ditors and
Embalmrs, Tx 7O'7t, !ind surey. (Cohen,

C. Ex. 39 (20 ou of 101 respndeots I'ported
paying for sel'ce. Dlercandiatl, or faciltics they
didn' t want); Blackwell Surey, supro note 59 (3.
reported payi for aervces they did not want)). For
a number of ressoos discssed in the text. infra,
these resulti nrobably underipresent the number of
COI1U!ers wbo bout item that Ihey would not
have bougt bad they been awar of their prices
and the fact that they were optional
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fuerals 10 purcbase items that they do

not want. Both associations take the

position that consumers are entitled to 8

- "

reasonable adjustment" of the package
price when the consumer asks if credits
are available for unwanted items.
While Ihe problems with that industr

position have been discussed above, 2Z4

the industres view seems to confmn
that refuaing to give any discount for
unwanted items takes unair advantage
of fueral purchasers.

(b I Rule Provisions. Accordiy, in
I 453.4(b) of the rue, tbe ComIssion
finds that it is an unair act or practice

. in violation of Section 5 for funeral

providers to require that consumers
purchase unwanted goods and servces,
as a condition of obtaining those which
they do want. Section 453.4(b)(2),
requires funeral providers to place a
disclosure on the general price lists
which they must deliver to consumers,
informing them of their option to make
an itemized selection of goods and
services with certain exceptions
discussed below. The disclosure
imposes the legal requirement that
selection be permitted on an itemizedbasis. 

After the effective date of the rule, it
wiJ be an unfair act or practice for any
funeral provider to require consumers to
purchase goods or services which they
do not wish to purchase. This does not
mean, however, that fueral providers
wil not be prchibited from offerIng

prearranged packages for sale. So long
as they comply with the required fcrm of
itemized pricin, and permt consumers
to select from those itemized lists,
providers may, in addition, continue to
offer packaged fuerals for sale.
Consumers may continue to select these
packages if they desire 10 do so. The
rule simply prohibits the lmposition of
packages by the provider.

There are several important
exceptions to this general right to s lect
requirement. Fjrst, consumers may not
decline the basic servces of the funeral
provider. 225 Irrespective of the

combination of goods and servces
which 8 consumer may choose to select,
the very process of selection itself wil
involve use of the fueral provider
servces. Accordiy, the Commission
has made the servces of the fueral

provider non-declinable. Ths may be
done in one of two ways. On the general
price list. which inorm consumers 
their general rifto select goods and
servces on an itemied basis the
fueral provider must disclose either
that: (1) The sarvce charge will be

ID 
St note '78, supra.
Se Section D(A)(Z)(b), supra,

- Se I fS.2Ib)(')(iil)(C).

added to tbe cost of the goods and
services; 22S or (2Jthe servce fee has
been dded to the casket price-. 227

The second major exception to ths
provision concerns embalming. As we
discuss in the next sectiont the selection
of certain forms of dispoaiton, priarily
those with a viewjng, makes embalming
a practical necessity. :12 Thus, fueral
providers are permitted to require that
embalming be selected by a consumer
for all dispositions other than direct
cremation and immediate bural.
Thd, the Commission also was

concerned that I 453.4(b) mIght be
viewed as preventing funeral providers
from refusing to deal with consumers
who make impractical or idiosyncratic
purchase requests. 229 Consequently, the
Commission has added a provision in
I 453.4(b)(2)(ii) which indicates that the
rule does not force fueral providers to
comply with a request for a combination
of goods which would be impossible,
impractical. or excessively burdensome
to provide. 230

It is the Commission s judgment that
the remedies it haa selected in I 453.4(b)
are the least intrsive remedies which
wil serve to correct the pervasive
abuses documented in the record. 2:51 In

the Commission s view, the remedies
chosen bear a close relationship to those
abuses. Thus, the Commission has not
prohibited funeral providers from sellng
their goods and services in prearranged
packages if those sellers view the
alternative as desirable in their business
judgment. Rather, the rule cnly prchibits

1USection 453. )(4J(i!HC)(aaJ.
Secl!on 453,2(b)(4)(il)(CJ(bbJ.

'U See Section II(D), infra.
U8The Commission therefore specifically asked

for comment from interested partes on Ihe question
of whether the rue provi!lions could be reworded to
avoid cralinS technical rule violations in the case
of llberrant selections, without vitia ling the soals or
the rue ll itemized aeJection provisions. ';ee 46 FR
6981 (Jan. zz 1981) (Question 9). Few commenls
were received. Of those comments, none provided
the Commission with any evidence that such
idiosyncratic selection behavior either hall ocCUc1
in states requiri itemization. or would be likely to
occur.

l1 For eXlIple. the Commssion would not
consider it a violation of I 453.4(b) for a fueral
provider to refuse doin businesli with a consumer
who said "Wo have our own casket. trluulportetiOn.
flowers. etc., hut wish to use your viewin facilties
for two hours next Monday." The Commssion
wishes to .trss, however. that ths provision does

not give fuer providers the option to reject
arrangementewhich are practica to provide but
whicb do not comport with tbe provider . judgent
of what Is appropriate undeT the cicumstances.

Ul SBB Section D(A)(SJ(gJ. supra, for I. discussion
of the le"1 .tandar applicable to remedial
requlremebte in Commssion ruea,

I"The rue dOf.not affect, of course, other ril8that the fueral dirctor may have under law to
refuse to deal witb certain con8Umel' or cC!rtaln
requests. Seon 453.4(b)(2)(iI) is onJy intended to
clarify the extent of obligation which may be
created by the operation of I 453.4fbJ(2).

them from imposing that determination
on the consumer, in view of the unique
characteristics of the fueral
transaction. 232

D. Section 453.5-ervices Prvided
Without Prior Approvol.-f1)
Description of the Evidence. The record
shows that fueral directors customarily
embalm a body without obtaing
express authorization from the famiy to
do 30. Support for thia findi "omes 
from testimony cf individual fueral

directors statin that they do not

att2mpt to obtain authorization frm the
family pnor to embalmin, '" testiony
anw. Ri Prs., Washingon FDA, Tx 55; P.

Noland. Prrs.. Idaho FDA. Tx 58; J. Page,
Californ mortician. Tx '7373; D. Deaton, Chairan,
Alabaa Fueral Servce Boar Tx 99 L. RUfer.past Pr.. Arona FDA, Tx 7651; N. Heard
Pennsylvana fueral director, Tx 13.150 M. Chabot,
Minnesota fueral dirctor. 1I-C R. Mee. former
owner or Wisconsin Casket Co.. il- 18; T. Kimche.
Oreon fueral director, Tx si R. Myer,
Chaian Utah Funeral Diectors and Exam
Board. Tx 828; A. Dunn, Oklaboma fueral
director. paat Pres. NFA, Tx 8922-23; C. Austin.
Kentucky fueral director. ll-A-f; F. Galante. New
Jersey fueral diector and past Prs.. NFA, Tx
1741; V. Pollio Sec, Treas.. Vermont Funeral
Diectors and Embalmers Assoc.. Tx 2197-9 B.

Hirsch, Vice-Chairan, Pennsylvana State Board of
Funeral Diectors. Tx 12.533; A. Nix, Pennylvana
fueral director. Tx 12,926-27; N. Greene. member.
Virsinia Board of Funeral Diectors and Embalmers.
Tx 14,186,

134 R. Johnson. 
Indiana funeral diector, Tx 12,595;

R. Shackelford, Tennessee fueral diector. Tx 897:

J. Kaster. Texas State Representative, Tx 6119; N.
Gresory. former-Californa fueral diector, Tx 
S. Winin, member, Massachusetta FDA. Tras.,
NFA. TX 66; R. Thompson. member, Connecticut
State Board of Exa:ninen of Embalmers and
Funeral Dictors Tx 203; Dr. Eo Jindrch, Coroner.
San Rafael, Calif.. L.. Ex. 28.

nICFA, FIC and You, QuestionnaJre Results,
A. Ex 23 California Funeri11 Directors Association

surey revealed that haJf of the fueral dictors
respondi do not obtain pennission for
embalmi); S. Chenoweth Director. Miesota
Offce of Consumer Servces. 1I--1, at 5-; H,

Sandhu. Prea.. The Memorial Association of Central
Nt!w Me,qlnc.. ll-C128O F. Sceier, Yale
8tude BY, Schneier, Ex. ! (N. ), at 3; 1972
Study on Funeral Homes by Miesota Ofce of
Consumer Affairs. Chi. Ex. 43. at 36 (14 of 33 funeral
homes sureyed embalm automatically upon arrval
of the body).

a. See, e.

g., 

consumer complaints in category n-
(423, 536. 110'. 1156, 120 130 186 20 5(5). 
category X-1 (108) and testimony nx 1419, 9Z5).

11' O. Matthew.. Marvland Citiens Consumer
COW1CiJ. Tx 14.054: H. Drinkwater, Education
Director. Hanover Consumer Cooperative Soiety.D.. T. PeaI'OD. Memorial Society of New
Hampshir, N.Y. Stmt. at&.

u. Fuler, Stale Study Assailn Some Fueral
Hame Actions. Mieapolis Tribune, Ian, 7. 1973. at
1A, attached to VI-D-14; S. Chenoweth, Diector.
Minnesota Offce of Consumer Servces, Tx 3121-22;

New York Temporary State Commssion on IJvinS
Cosls and the Ecol1omy, Heara, Practice of th
PuerallndU8tr, Oct. 17, 1974, VI-D1, at 15;
Investigation by the New York Slide Temporar
Commission on Uvin Costs and the Economy into
the Practicea of the FunerallndWltr in the State of
New York. VJ-D-16, at 16.

ZH N. Duop. Memorial Society of Maine, D-B-l1j
B. Lohof, Memorial Society of Montana, JI: 
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of fuerallnduatr trade association
representatives and state licensin
board representatives. 2:4 infonnal
sureys of morticians in various parts of
the countr 23S individual 

consumers, 236
consumer group representatives, 231 state
agencies, t3 memorial societies, 2:19 and

consumer sureys. 24
Indeed. while some funeral providers

testified to the contrary, Z-1 the industr
acknowledges that express prior
permission is not usually sought.
Instead. embalming is considere to be
.a negative option; the consumer must
affirmatively state that embalming is not
to be done or the process wil be
automatically performed. 24Z The funera!
industry contends that funeral directors
receive implied permission to embalm
from the authorization to pick up the
body. 243 Authorization to embalm is also

Haynes. Memorial Sodflly or Eastern Ok!ahoma, ll-
C-1230 A Stensland. Board MembH , Minnescta
Memorial Society, Chi. Ex. 6. at Z,

p, SperUch. Ph. , CaICAG. Tx 7410. The study
indicated that "where respondents did not ask for
embahning, embalming took place in 98% of the
cases

. . ."

. The study also found that 69.6% of 40
respondents said they received embalming but did
not ask for it In the midwest. an informal mail
survey canducled by the Louisville Times found
thaI the question of e;nbaJming was not even raised
by funeral ddirectors in approximate!y two. thirds of
the instances. Cashing in on Grief? Study Reveals
Little Exploitation. The Louisville Times. luly 19.
1976. at 6, col. 1, D.C Ex. 34. See also Cohen
Statement, supra note 75, al 4 (30% of those
interviewed said embalming was performed before
the fueral director spoke to them about

embalming).
W S€veraJ providers indicated thaI iley did not

embalm without pennission and expressed doubt
about how widespread unauthorized embalming is
G. Primm, New York fueral dirctor and Pres.

Empire State FDA, Tx 271: L. Jones. Pres.. NFDMA
Tx 9810; A. 'uska. Vice- Prs.. New Jersey FDA . Tx
2161: R. Miler, Exec. Sec. . NFDMA. Tx 31)12: M.
Wuterston, Minnesota fueral diretor. Tx 3736: H

Cuales. member. Kentucky State Board of
EmbaJmers and Funeral Directors. Tx 396
Damiano, past Pres.. New Jersey FDA. Tx 1309: Fanner , New J rsey funeraJ directuf. Tx 2315-18: G.
Buell. DNon fuerftl director. II- 765. at 1; M.
Russell, Oregon fueraJ director, II- 762 . G. Heller,
Ohio fanera! director, II- 28; S. Pulford. Georgia
funeral director, II-C730. Others fe!1 such a

practice would be unfair and even "grossly
unethic..!." 1- Broussard, counseJ and Prs. , Texa
FDA Tx 9351: R. Hodge. Sec., New Jersey Stale
Board of Mortuary Science, Tx 2058: M. Damiano,
pasl Pres., New Jersey fDA. Tx 129 C. HHe , DeanSimmons School of Mortary Scienc:, Tx 1523

U2 According 10 NaUunal Selecled Morticians. one

of the two major trade associalions: Preparation
and preservation of a dead human body are
standard procedures in fuaralservice urness there

are instructions to the cor.trary durin the inHial
death ca because of religous beliefs or known
requests for imediate disposal. Commf'nts of NSM.II- . al21.

,&; For example. the Prsident of the New York
Funerttl Directors Association testified thai fld1erul
directors often aSIIWDe the authority to embalm
simply because ila servces of that provider were
retained: There has alwaya been an inherenl
e.ssurpUon when a funeral diretor was engaged by
a Fami!y for one of ita members that all necessary

inferred frm circumstances, such as
from havi handled the fueral of
another member of the family in
question in which embalmin was
requested 20W or from general
Ruthorization "to take care, of the
preparation" witl:out any specific
mention of the embalming process. 241i

The evidence feveals that. contrary to
the fueral industr' s assumption, 8
substantial portion of consumers do not
in fact intend to authorie embalmin by
giving the fueral director limited

authority to pick up tbe body. 246WhiIe a
precise estimate is not possible. sureys
conducted by both industry and
consumer groups suggefJt that a
substantial number of funeral
consumers would decline embalmng if
offered an in fanned choice. 241 This
group would include those who object to
embalming on a personal or religious
basis, as well 8S many others who
simply desire a less elaborate or less
expensive fueral service.

Some caution is warranted in
projecting what percentage of
consumers would actually decline
embalming when making an informed
choice. It is possible that some
consumers who indicate in the abstract
that they would decline embalming
might actually purchase such services in
order to arrange a funeral with a

viewing or visitation. Nonetheless. as
the limited purchase data show, a

authority flows from thai engagement. j. Curan.
Pres.. New York FDA. Tx 90

Indeed, basic. textbouks used In mortuary schoo!
instrucllhat turing II body over to a funera! homeauthoMzes embalmin,. L. Frederick and C. Strb,
The PrincipJes and PI',H.:tice of Embalming 191 (1967)
states: the act of haOlling over a d ad body

' . .

carries with it an implied perms jon to embalm th,J!
individual.

But 3ee H. Raether and R. S;, ter. The Funeral
Director and His Role as A Counselor (1975). In this
book by Howard Raether, Executive Director of the
National Funeral Directors Associ"tion. and Robert
Sl(1ler. Director of the Department of Mortuar
Science, University of Minnesota the lIuthors advise
funerdJ directoT1 to seek explicit pennission to
embalm.

.. J. Proko , past Pres. , Wlscon:.in FDA. Tx 4148.

." R Thompson, See.. Connecticut State Bol1d of
Examiners of Embalmers and FuneraJ Directors, 

T1C19823; A.1derson, Prs. , Ulah FDA. Tx 6145: B
Hirsch, Vice-Chairman, Pennsyh'ania SllIte Board of
Funer",1 Directors. Tx 12.533.

ln the consumer complaints set out in oole 236.
supra. the consumer lyicaUy complained that bl'
the time he or she reached the funeral home. often
only shorlly after the death, the embalmin had
already been perfonned.

UT See. e.

g., 

Bletckwell Sur\'ey, supra note 59.(NFDA-spofJored surey Qf 40 conswners found
tl11ft only 9.5% of respondents would decine
emba!ming in an " overage" funeral home. 253' were
undecided, and 60 would not deciine embalming)
In one Rtudy. 68.1% of re&pondents had embaimg
when they were unaware that embahning was nol
leJ;aJlv tCQ\hed while orll). 58.5% of respondents
who knew embalming was optional had embalminS
doro!:. Sperlkh, Ca!CAG. L,A. Ex. 17

substantial number of consumers do
decline embalm when presented with
the option in a real purase situation. 248

While 80me consumers may not be
injured if a fueral director embalms
without obtainin authorization. J4 manyother consumers sufer substantial
economic and emotional injury from
unauthorized embalmi. In terms of the
economic injur, there is a charge for
embalming, raning from $5 to 150, '50
which a consumer interested in a simple.
direct or less expensive disposition
might not wish to spend. Beyond the
actual charge for the service itself,
embalming is a necessary predicate to
sellng techniques which encourage the

purchase of higher priced goods 'and
services. Embalmng is a practical
necessity if there is to be 8 viewin and
an open casket fueral servce which
normally requires the purchase of a
casket, burial clothes, and other
servicesand facilites of the funeral
home, 2:;1

Unauthorized embalming may result
in substantial emotional injury to the
family of the deceased, as well. For
some funeral purchasers, personal
convictions may dictate that embalming
is not appropriate. For others,
embalming maybe incompatible with
religiobs -beliefs. Orthodox Judaism, for
example. forbids embalmin as a
desecration of the body. 252 A fueral
director who has performed embalming
without prior approval has inflicted
substantial, irremediable emotional
injury upon the surivors of the
deceased. Th1it the funeral dircctor may
voluntarily forego his or her embalming

D. DaJe? attle funeral dictor. Tx 5933
(funeraJ nome which presents embalming as tre
option reports 30% dedination rate); CAM Survey.
supra note 92 (less than half of those who had
purr.hnsed embaJrn expressed a preference for it)

g.. 

consumers who would have chosen a
funeral in "'hich embalming is required as 8
practical nfJcessity or those who would ha\le been
required by law to embalm.

:!"

1 Lyon , Washing!on consumer, U-B-llDO
House Sma!! Business Subcomm. 

(Pari PJJ. supro
note 30. at 91. 329; Funera! Prices, Prcin Policies
and Procedures in Florida, VI-D, at Question 13;
Arki1.nS3S Attorney General Study. VI-

D-1Z, al 5;
Delaware Consumer Afair Surey, VI-D-, at 2; R.
Mee. fanner Wisconsin fueral director. rI-F-18.I Recent editions of e basic le:ltbook on the
8ubjp.CI state that embalng 111 the "basis for the
saJe of profitable merclandise.

" L Frederick 5- C.Strb, The Prciples and Practice of EmbaJming 2
(1967). 4.other reference book puts it in rhe
folluwing way: 'The foundation of the fueral
8el"ite prufesllion is cmbalmiri and th basis of
financial profit i. merchandiin." E. Mar ThPsychology vi Funeral Servce vii (1970).

See M, Tendler, New York. Rabbi. Tx 85: E.
Groll.:mm, Massachusetts Rabbi. Tx 83 A.
Schneider. New York Rabbi , Tx 100 S. Applebaum.
New Y (Irk Rabb1. Tx 1049; Cumment of the
Washin,lton Board of Rahbis. D.

C. Stmt. at 4-.
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fee is likely to be of little or no
consolation to the family.

The Commission finds that
unauthorized embalmins results in
substantial consumer injur, both in
economic and non- conomic terms. The
test for unf irneS8. 'however, requires
that the Commission balance against the
harmful effects of conduct, the benefits
which may flow from the practice in
question. In essence, 1he unairness of a
practice must be measured by its net
effects. Funeral providers have 
advanced two arguInents to support
routine" embalmigg or embalming

predicated on gen ral express,ion of
authority: FIrst, embalmig is virtually
always desired by f1neral c.on/jumers;
and second, the subject of embalming is
repulsive to people and tqerefore it
would be offensive 10 ask a family about
embalming. The record demonstrates,
however, that many consumers do not in
fact want embalmin and would decline
it given an option, and that many
consumers do not give pennission to
embalm by authorizing the funeral
director to pick up the body, Z53 Given
consumers ' lack of prior experience a.nd
knowledge, it is unreasonable to expect
that consumers wil affrmatively
decline embalming in the first telephone
contact with the funeral home.

The response to the &econd argument
is twofold, First, evidence suggest!' that
many if not most consumer would pot
be uncomfortable in giving expre
pennission to embalm. Two sureys 
consumer attitudes found that four out
of five consumers favor . idea of
requiring funeral directors to obtain
embalming permission. 25.. In addition,
the numerous consumer complaints
received on, the subject of embalming
suggest that funeral purchasers are able
and wiling to address thIs subject.
Furthermore, several funeral director
witnesses testified that the subject of
embalming did not offend their
consumers. 25&

Second, and perhaps more
fundamental, the speculative concern of
funeral providers that some consumers,
wil be offended by the simple question

May we embalm?," is simply not a
justifiable basis for refu!;ing tQ ask the

question at all, thereby imposing the
expense of embalming on that segment
of the population that would decline if
asked.

The Commission flnds that consumers
cannot readily avoid the hann caused

ZQSe discussion at note Z4. supra.
IMCalCAG Study. 

SUPlY note 247, at 20; CAM
Surey, supra note 92, al 5,

IUD. Deaton, Chainnan, Alabama Fue
Service Board, Tx 99; 1. Jones, Prs., NFMA 11
982; G. Brown. Chairman. Vermont Board of

Fueral Servce, Tx 12.05.

by this practice, since it often occurs at
the point of initial contact with t
funeral home. To protect themselves
from ths harm. consumers. would have
to know that they must affinatively

instruct the fueral provider not to
embalm at the moment the pIck-up call
is placed, or else embalming wil be
perfonned. Such knowl dge i. highly
unikely, givenconsumers lack of prior
experience with arranging fuerals.

Furer. as discussed in Section
II(B)(2)(a), supra. the evidence showa
that many consumers believe that
embalming is legally required and .that
they may have no choice.

Charging a buyer fOf goods or services
whIch the buyer did not agre to buy
plainly violates established principles of
public policy found in fudamental
levels of contract law. The common law
insists on mutual consent for there to be
a binding contract. 266 While consent
may be reasonably implied in 30me
cinUIstances, courts have also made it
clear that acceptance cannot be implied
where the offeror knows, or should have
known, that the offeree does not
understand the terms of the offer. In
such cases, clear expressions of
acceptance are required. 267 For that
reason, the Commission and Congress
have, in other contexts. reined in
marketing schemes which relied upon
unk.'"owing or ambiguous consent on the
part of consumers, 2&8 In addition, seven
states have enacted provisions which
specifically require fueral diectors to
receive express permission before
embalming, 269 confirming the conclusion

that such practices are unjustifable and
injurious.

(2) Rule Provisions. Accordingly,
A 453.5(a) cf the rule defines it as unfair
for any funeral provider to embalm a
deceased human body for a fee without
prior approval from a family membef or
other authoriz.ed person, except in
certain unusual circumstances.

In determining which practices to
proscribe in the rule, however. the
Commission is cognizant of the fact that
in virtualJy all instances where
disposition does not occur within a very
short time span, (e, 24 hours) either

embalming must be performed or the
body refrigerated to delay
decomposition. Concerns were raised in

'MSee, e.

g., 

Corbin on Contrflcts 155 (1963);

Restatement (Second) of Contracts t 17 (197).
",1 See. e.8., Corbin on Contracts g 95. 1107 (196);

Restatement cond) of Contracts 118 (1979).
IWSee, eo8" Postal Reorganization Act, 39U.

30 (Phibiting chaJng CQnsumera for unordered
mail merchandise); Trade RegulalionRule on the
Use of Negative Optiol; Plans by Sellers in
Commerce: 16 CPR 1425 et seq. (1975).

'M"CAFS Survey of State Laws and Reguations,
supra note 165. at Appendix II-

Ihe ruemaking proceeding that if prior
approval for embalmng were required,
funeral provide would henna ble to
embalm in thus9situations where the
family or legal repreaentatlve of the
deceased could not be immediately
contacted. Unless embalming were
performed, it was arged. decomposition
would begin thereby precluding the
possibilty of a traditional fueral.'"

The Commission recognzes that the
majority of consumers arrangng
funerals, accordin to all surey
evidence. do want _mbalming because
of their intent to have 8 traditional
funeral with viewing and visitation.
Thus, the Commission has cast the
unair acts and practices proscribed by

A 453.5(a) in the alternative. As noted
above, the ger.eral rule adopted by the
Commission prohibits fueral providers
from embalming for a feeHI without
obtaining prior approval from the family
or authorized representative of the
deceased. 262 Excepted from this general
rue are two situations. Fjrst. if state 

local law require embalming in certain
situations, such as where death has
occured from certain communicable
diseases or where the body wil be
transported interstate, l6 the funeral
provider must follow the applicable law.

Second, the provision allows for
certain exigent circumstances by
providing that if the fueral director is
unabte to contact a family member or
other authorized person after exercising
due dilgence, has no reason to believe
that the family does not want
embalming performed, and obtains
subsequent approval from the family,
the funeral director may charge for
embalming without violating the rule. 264

In seekig subsequent approval, the

fueral director must first disclose that
embalming has been perfonned, but that
no fee wftiDe charged if the family
selects a fueral arrangement which
would not require embalming, such as
direct cremation or immediate bural. If
the family then selects a funeral
arrangement which would require
embalming. such as a funeral with
viewing, visitation, or the body present.
subsequent approval may be inferred
and a fee charged.

UO See NFA Comments on Revised Rule. XVI-
112. at 11.

161 Sectlo!) 453.5(a)(2).
1&2 If the fuetal dieGtor is unable to IOGate an

appropriate family member, the rule permits the
requied authorization to come &om a local offcial
who has legal authority to make such a decision.
Thi8mey be, dependns on the 'circumstances and
the state law. a coroner, sheriff. public health
offcial, a judge. or one expresly authorized to
direct disposition of the dead.

-Setlon 453.5(a)(1).
11 Section 453.5(a)(3).
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To belp prevent a fueral diector
from chargng for embal in those
situations where the rue does prohibit
it, 1 453.5(b) of the rue requies fueral
directors to Hlace 8 wrtten disclosure
on the fmal bil or agreement given to
customers inform them of their rIght
not to pay for embalm performed
without prior approval unless they
select a tye of fueral which would
require embalm. Moreover, the
disclosur must stata that if a fee is
chared for embalm, s wrtten
explanation wil appear on the fial bil

. or agreement given to a customer.
E. Section 453. Definitions. 

1 453.1, the Conuasion defies several
terms of particular importance in the
role. Some of these terms such as
Commssion,

" "

cremation" and
person" require no elaboration. Others.

which raise signficant issues about the
scope and coverage of the Commission
rule are discussed below: We have
placed ths discussion after the
discussion of the substantive provisions
of the rue to faciltate understanding of
the issues they raise.

1. Section 453.1(0), (c), and (oj-
Definitions of "alternative container, 
casket, " and "unfinished wood box

The rue defines thee categories of
receptacles for human remains: Caskets,
alternative containers. and unfiished
wQodboxes. These terms are used in
1 453.4(a) which ensures the consumer
rit to use an alternative to a
traditional casket when choosing a
direct cremation. Caskets are defined
generally as containers made of wood 

metal, ornamented and lined with fabric.
An alternative container, on the other
hand, is non.metal, without
ornamentation . or fixed interior lining,
and may he made of a variety of
materials, such as cardboard. pressed
wood or canvas,

The term "unfinished wood box." has
been induded in the rule because of a
concern that what is perhaps the
traditional low cost container e.. the
plain pine box, could fall within either
the defmition of casket or that of
alternative container. 2 The
Commssion. therefore, has defined an
unfIniahed wood box as a particular
type of casket-ine which is made of
wood and without ling or
ornamentation; Under the rule, an
unfshed wood box is treated like an
alternative container. that is, a fueral
provider may satisfy the requirement in
1 453.4(a) to offer an alternative to a
casket for use in diect cremations by
off pring n llf!ni d '''''GGd bUA.

';sp . f' g.. R;:butta! Commc;;!ij of i"!CSC/ .'\D,",CAFS. XVl6, at 

2. SectiDns 453. (i), (f), and (h)-
Definitions of "

funeral goods, "funerol
provider. and "funeral services , The
definitions of "fueral goods,

" "

fueral
provider" and "fueral servces" in
1453.1 (i), (i) and (kJ are critical because
they define the scope of the rule
coverage. Only those persona who fall
into the class of "fueral provider" are
aubject to the rue, and in order to do so
. person must sell both "fueral gooda
and fueral " servces.

" "

Funeral goods,
under 1 453.1(i), consist of all products
sold to the public for use in connection
with fueral services. Thus, the

defmition of "fueral servces" is the
core on which the definitons of both
funeral provider" and "fueral goodsare based. 
Two tyes of functions come under

the definition of "fueral services" in
1 453.1(k): (1) Those ervices used to
care and prepare hwnan bodies for
bural or other disposition and (2) those

servces used to aITange, supervse or
conduct the fueral or disposition. Both
the preparatory and the supervisory
types of fuctions must he performed in
order to come within the defin tion of
funeral services.

A "fueral provider" under 1 453.1(j
must sell both "fueral goods" and
funeral services. " In order to he

classjfied as a "funeral provider , a
person must perform both types of
fuctions listed in 1 453.1(k). A
cemetery, therefore, would generally not
be considered a "funeral provider
under the rule because it only arranges
or conducts final dispositions. It does
not prepare human remains for burial 

other dispositions. 2&

3. Section.. 453.1(g) ond (IJ-
Definitions of "direct cremation If and
'immediate burial". The rue prohibits

funeral providers from requirng that
consumers choosing direct cremation
purchase a caskeLUi7 In addition.
consumers choosing immediate burial or
direct cremation may not be required by
funeral providers \:0 purchase
embalming service'3. 26! The terms " direct
cremation" and "immediate bural" refer
to forms of diect disposition of human
remains which take place without
fOnlal viewing, visitation, or ceremony
with the body present. 2S9 The definitions
of these terms do not prescribe a precise
time period between death and
disposition of the body, but rather refer

-Of urse. !.o\le cemete, ies which do proparP
human remains for burial woulc be considered
funeral providers" and th !'e(ore GOveroo under the

rue.
See Section 'I53.4(a).
See Sections 453.4(b) and 453.3(.1)(2).

-.,..--- . ---

L.--- f_- ''n q"....;rf.. u

..;....;

""p' I""'''U .._. "'-'Y_'

- _.. ...- ,

the c:ase of irmedio'te burial.

42285

to the lack of ceremony surounding the
cremation or bural.

4. Section 453.1(g)-Definition of
crematory The defiition of
crematory" in Section 453.1(g) includes

only those persons, parterships and
corporations that both perform
cremations and sell fueral goods. The

Commission is aWare that some
crematories do not sell fueral goods . ,
and therefore would not fall within this
definition. However, the Commission
believes that 1 453.1(g) is consistent
with Section 19 of the 1980 
Improvements Act which limits the
rue s coverage to persons who sell both
funeral goods and fueral services. 270

5. Section 453.1(m Definition of
outer burial container Burial vaults.

grave boxes and grave liners are tenns
commonly used by fueral providers
and refer to con tainers designed for
placement in the grave around the
casket. The Commission has used .thesingle term "outer bural container" toinclude the various types of containers
which may be used.

6. Section 453.1(aj-Definition of
services of funeral director and staff"

This term refers to the services which
may be furished by a funeral provider
in connection with the arranging of a
fueral, including such services as

conducting--the arrangements conference
or planning the funeral services. It does
not include services otherwise listed in

453.2(b)(4j, such as embalming.
transferring remains to the fueral
home. etc.

F. Section 453.6-Retention of
Documents. Section 453.6 of the rue
requires fueral providers to retain a
copy of certain documents which must
be provide consumers under the
substantiVrovisions of the rue.
Specifcally, the retention of documents
provision requires fueral directors to
retain copies of the price lists required
by the rue, and copies of each
individual statement of services selected
by the consumer for each fueral for a
period of one year. Funeral directors
would also be requIT€d to make these
records available to FTC offcials upon
request for inspection.

The Commission s goal in adopting a
recordkeepin requiement is to help
ensure compliance with the sub9tantive
provisions in the rule. As part of its
enforcement program, the Commission
wil check the records of individual
funeral homes to ensure tha t the price
lists and statements required by the rule
Rrp, r.nrnplete, Since most of the

Z'O See Section 19(cJf1)(AJ (the Commission has

"'..

;.. ""..r .......,.... ... * . f"..;..hi.." """ .... -"n

;;; ~~~

tin8- eral" 15U'
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information which the rule requires be
given to consumers wil be contained an
the price lists and statement of services
selected, availabilty of those documents
for inspection wil make it feasible to
detect rule violations effciently and
thus to enforce the rule effectively. The
recordkeeping ,provision will thereby
deter potential violators and help
prevent the unfair and deceptive
practices defined by the rue.

Durng the rulemaking proceedIng
several concerns were expressed about
the operation of this provision. Some of.
the most frequent were: (1) That the
requ rement was burdensome becaus
funeral providers would he required to
store large numbers of documents in
order to comply with the rule; '" (2) that
the time period for retention of records
was unreasonably long and should be
substantially reduced; '" and (3) that the
requirement would unreasonably invade
the privacy of persons arranging
funerals. 273 The Commission has
considered each of these criticisms and
has been as responsive 8S possible,
consistent with the goal of efficient
enforcement of the rule.

When compared with the version of
the rule first published for public
comment in 1975, 274 the version which
the Commission has now approved has

- 8 recordkeeping requirement which

substantially reduces the paperwork
storage burden on funeral providers. 275

21 See Comments, Other Groups, XIV-B7;
Individual Funeral Industr Member, XIV-739; State
or Local Agency or Offcial. XI-67S: U.S. Sman
Business Administration. XIV-89; Individual
Fueral industr Member, XI-20.

mSee Post-Record Comments, Oter Groups.
XI-a7.

an See 

a16 See 40 FR 3390 (1975).
27a The most significant change in this connection

is the elimination of the requirement that fueral
providers give to each customer (and. therefore.
relain a copy) a separate "Statement oC FW1eral
GoodiJ and Services Selected" requied by
I 453.2(b)(5). The information which Cormerly would
have appeared on the Statement may be
incorporated onto the fiel contrect, bil. or other
document which the fueral provider already uses
to memc!"alize sales agreements with customers.
Since such documents wouJd ordinarly be retained
as business records or for tax puroses. the
additonal burden imposed by the Commssion is
miimal.

Two other changes in the fitlal mIe have
sigcantly reduced the burden imposed by the
recordeeping requirment. Firt, 81 published in
1975, the rule requird that fueral providen giva
out a separate sheet descrbing the lesa)
requiments which a fueral provider claimed
reuid consumers to purase Boodl or lervices.
Thole disclosur. have now been incorprated onto
the price lits and Itatement of servcel selected,
elimmating the need to keep separate records
showi compliance with the provision. Second, the
rue now perm18 fueral providel' to consoiidate
certai price information onto one docent, 
the general price, ii8L Thus, fuera providers may
choo to Ii,t prices for caskets and outer bural

In response to concerns that the period
for record retention was too long, the
Commission reduced the period froJ:
thee years to one year. A one-year
record retention period will be less
useful than a three-year period in
helping identify funeral providers who
are engaging in a pattern of rule
violations or in identifying all
consumers who would be entitled to
redress under Section 19 of the FTC
Act. 27S The Commission has nonetheless
concluded that a one-year record
retention period wil provide an
adequate incentive for funeral providers
to comply with the rule s substantive
provisions and has, accordingly, revised
the rule to reduce the burden on funeral
providers.

The recordkeeping requirement has
not been revised, however, in response
to the concern that it would constitute
an unwarranted invasion of the privacy
of the persons arranging funerals. The
Commssion views this concern as
unfounded. The rue does not require
funeral providers routinely to submit
records for examination by ommission
offcials. To the extent that Commission
offcials obtain any infonnation from the
records of fueral providers as part of
an investigation, such infonnation
would be subject to the provisions of the
Privacy Act 277 and Section 21 of the
FfC Act, 278 which pro,.ide guarantees
against unwarranted disclosure of
personal infonnation.

G. Section 453.7-Gomprehension of
Disclosures. The Commission has
included a requirement in the rue that
the disclosures which funeral providers
must provide to consumE!rs must be

made in a manner which is clear and
conspicuous. The Commission s goal is

. to ensure that the infonnation provided
under the rule wil be presented in a
manner readily discernible by
consumers.

H. Section 453.8-Declorotion of
Commission Intent. In 1 453.8 of the rule
the Commission clarifies thee issues
with respect to how it interprets its rule
on fueral practices. The Commission
has included these statements withiri the
rule itself rather than only in the
Statement of Basis and Puose to assist
those persons who are covered by the
rule in understandi the scope of the
rule and the obligations it imposes.

First, the Commission declares its
intent that a violation of either the

definitional provisions or the remedial
provisions of the rule constitutes a

containers on one Het. rather than to prepare the
separate docuent..

15 U, C. 67b.
1'1 5 U. C. 65Za. el seq.
ne15 U. C. 57b-2.

violation of the role, unless otherwse
stated. In each provision of the rue, tbe
Commssion first describes with
particularity the acts or practices which
have occured in the past which the
Commission finds to be unfair or
deceptive acts or practices. Thereafter,
the rue describes what remedial
provisions, if any, must be complied
with. Tha format Is necessitated by the
decision of the Second Circuit in
Katharine Gibbs. IT' 

An examplp. of where a violation of
eIther the defiitional or remedial
sections would be a violation of the rule
is found in 1 453.3 concerning
misrepresentations. If a fueral provider
makes the disclosure required by the
rule concerng caskets for cremation
(i. e., the remedial provision,
1 453.3(b)(2)), but continues to make
false claims that the law requires a
casket for direct cremation (i. e., the
definitional provisions, 1 453.3(b)(1)),
the funeral provider would be in
violation of the defmitional section and
this would constitute a violation of the
rule.

Section 453.2(a) dealing with price
disclosure is the one exception to the
general standard that a violation of
ei ther the defini tional or remedial
sections constitutes a violation of the
rule. In 1 453.2(a) the Conuission
explicity states that a fueral provider
who complies with the remedial
requirements concerning price
disclosure in 1 453.2(b) ia not engaged in
the unfair or deceptive acts or practices
as defined in 1453.2(a).

Second, the Commission states its
intent that each of the provisions of the
rule are separate and severable from
one another. If one or more parts of the
rue are found to be invalid by a
reviewing cour, the Commission intends
that the 2!rportions of the rue wil
continue in effect.

The thd issue addressed by this
section concerns the effect of the rule on
bural insurance and the rule
consistency with the exemptions for the
business of insurance embodied in the
McCarran-Fergson Act 2&0 as restated
in Section 5 of the FTC Improvements
Act of 1980. 2S1 Ths section declares the
Commission s intent that the rue be
inapplicable to , the business oHnsurance
or to acts in the conduct thereof. This
explicit declaration was included in the
rule in response to several comments
questioni the effect of the proposed
rule on prearranged fuerals governed

178 Se Section I(B). supra, at note 18.
-15 U. C. 1011. Bl seq. (1976).
UlJ Public Law 9&25 94 Stat. 39.
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by bural Insurance. .., The
Commission s declaration of intent is
Included to address these concern and
clarfy that the rue does not apply to

8uch BlTangamenta and other aras
involvin the business of Insurance.

I. Efect of the Rule 0)1 $tate Law-
Section 1453.9. In 1453.9 of the rule, the
Commssion has specified a process by
which the states may obtain exemptions
fr par of eD of the rue
requiements. The purose of ths
section is to encourage federal-state
cooperation by permittIng appropriate
state agencies to enforce their own state
laws that are equal to or more strngent
than the trade reguation rue. .. To the

extent specified by the Commssion, the
rule will not be In effect In a state
obtaining an exemption. Otherwise, any
state laws which confict with this rue
after its efective date are preempted to
the minimum extent necessar to
resolve that confct. .. The foDowing
discussion first sets out the basis for the
Commission s preemptive authority and
then descrbes how that authority
affects existi state laws.

1. Preemptive Authority. In general,
federal authority to preempt or override
state law stems from the Supremacy
Clause of the United States
Constitution. Z86The Supreme Court of
the United States bas clearly
established the prInciple that "state
legislation which frstrates the full
effectiveness of federsllaw is rendered
invalid by the Supremacy Clause."288

The Court has also made clear that tha
priciple applies to federal agency

regulations which have the force and
effect of law as well as to acts of
Congress. 281

More specIfically, the courts have
recognized that federailaw may
preempt state laws or regulations to the
extent that the federal provision
requies or authories conduct which is
inconsistent with state law. 288 This form

Comments on Revised RuJe, Academic Group,
XV-In, at Ii Other Groups, XVI-6, at 1.

Ths provision Is in accord with II parallel
provision in Section lU(d) of the FlC Improvements
Act of 198. S6615 S.C. 578 note.

IN The Commssion is unawar of any state lawl
which would be preempted by the rue. S66
discussion in Section 0(1(2). infr.

IUU.S. Constitution Ar VI, c1 2 states that: Ths
Constitution d the lawi of the United Statea
which shall be made in puruace thereof,

. . . ,

,hall be the supnme law of the land. 

. . ,

any th in the Constitution or lawa of any state to
the contrar notwthstadi,

.Perez v. Campbell, 40 U.s. 631. 852 (1911).
I" See. e.

8.. Nash v. Florida Industral
COmm88ion, 3m U.S. 2-15, 24 (1967); Public Utitie8
Comms8ion v. United Statea 365 U.S. 534, 
(1957). See a/sa Jonel v. Rath Pl!ck Co.. f3U.
519, 5265.13 (1977)

Se, e.g.. Castle v. Hayes Freigt Lie". Inc"
34 s. 61 (195).

of preemption is referred to as "confct"
or "inconsistency" preemption. 2U in
Katharine Gibbs, the United States
Cour of Appeals held that Mauson-
Mosa trade regulation rues promulgated
by the Commssion preempt inconsistent
state law under traditional notions of
confct" preemption. 29

2. Effect of Rule an State Law. Every
state reguates the licensin of fueral
directors and fueral eatablishments.
Including such subjects as tha

educational, apprenticeship and
examiation requirements for licensees
and public health standards for handlin
human remains. This entire rea of state
regulation remains intact because it
does not conflct with or !rstrate the

purpoaes of the rub. The rue also
specifcally recognzes state reguatory
limitations imposed on licensees for
public health reasons with respect to
embalming. 281

Some stateR also have enacted certain
protections for fueral consumers which
appear s.milar to those in the rue. 2f
State laws exist for example. whch
prohibit fueral directors from

embalmng remains without permssion
(Section 453. 5(a)(2)) 293 or requi a
casket for cremation (Section
453.4(a)). '" At least one other stat.. has
emicted into law a provision which
appears similar to an earlier prQposed
version of the role s requirements
concerning preLselection disclosure of
itemized prices. 296 Since such provisions
do not conflct with the rule, thay Bre
not preempted or affected in any way. A
violation of such provisions would
simply be a violation of both the rule
and state law.

Other states have enacted provisions
,which are directed at the same practices
as tbe rule but appear not to address
these problems in a manner simlar to
the rue. For example, several states
require that funeral providers disclose

ZI A federal law may also explicity preempt an
entire area covered by state law. in which case the
federal statute 1a viewed as bavlng "occupied the
field. See. e.

g.. 

Jone8 v. Rath Packi Co.. 430 U,
519, 525 (1977). The fueral rule does not
contemplate ths ty of preemption.

612 F.2d at 667. At issue in that appeal were .
provisions of the Commssion , Vocational &hool
Trade Reguation Rule (18 C. R Par 43) whic.
impoBed obllgations on private partel that

conflcted with the requiments imposed by th
states.

al$ae Sections 453.3(a)(2)() and 4a3.5(a)(l).
-See 1978 Staf Report supra note 9. at 1Z3 n. 8S

and accompanying text

See. e.g.. Wallh. Rev. Code An. 119.39.25
(198 Supp.); Ind. Code An. (Bur198) 12516-1-
11.1(b)(14); and W, Va. Boar of Embalmel' 
Funeral Dirctors. Rulea 10 fA) an (C).

-See. e.

g., 

Md. An Coe ar 43. I 367A (Supp.
198): Minn. Stat. An i 149.093) (West Supp.
11f8J.

-FIR , StRI .'\n., '-170m!; (WeJlt 1P71

their prices, but requir less disclosure
than wmdd occur under the rue
itemiati.Jn requiement. M6 The rue

would not conflict with and preempt
such reguations either, because 8
funeral provider complyi with the rule
also could comply with the mQre
permissive state law provisions.
However, in such cases, fueral

diectors must also comply with the

additlon.1 requiments of the rue.
Whle the Commssion is aware of no

state laws which are in confict with the
rule, individual states may wish to
exercise their right, under 1 45 9, to'
exempt their laws entirely from the rue.
Under 1453.9, the rue wil riot be In
effect in a state to the extent specifed
by the Commission where: (1)
Application for an exemption id made
by a state: (2) there ia e stale
requirement in effect which applies to
any transaction to which the rule.
applies; and (3) the state requirement
provides an overall level of protection
which is as great as, or greater than, the
protection afforded by the rue. If an
exemption is granted, it shall be in effect
only for as long as the state administers
and enforces effectively the state
requirement.

The Ccmmissron here offers no
opinion 8S to whether existing Gtate

laws or reguations provide a level of
protection as great as or greater than
thai provided by the analogous rue
provisions. As set forth in I 453.9, the
Commission wil instead detennine the
appropriate relationship between the
rule and state law on a case. by-case
basis in the context of an exemption
proceediglCducted pursuant to i 1.
of the Cession s Rules of Practice.
The Commission wil evaluate
appropriate petitions for exemption
made by state governental agencies to
determe the overall level of protection
to consu.ers and whether the state
regulation is administered and nforced
effectively. Factors which wil be
consider d by the Commssion in
determing whether an exemption iN-

warranted include such things as the
means available to the state to enforce
its provisions, the existence of any
private rights of action by an aggeved
consumer, and the scope and format of

-Por exaple, most Btates only requ re a wrtten
agreement: they do not requie price lists. The
wrtten agrements UBually may be in the form ot 
Bingle (package) price for al of the fueral bomes
customar chars. with separate prices only for
cash advance iteml. and supplementaJ items. CA Surey of State Laws Hnd Regulations.
supra note 165. at Appendi il-e Any fueral
provider itemiin to comply with the rue also

would provide Ute dist:oaur required by these

stales.



Federal Regster Vol. 47, No. 186 Friday, September 24, 1982 Rules and Regulations

requIred price disclosure. to fueral
consumers.

Ony state governental entities may
request' exemptions &om the
Commi8&Ion s rue under 1453.
Funeral providers may not use ths
process. The determination to grant an
exemption to state law will necessarily
place the priary enforcement burden
back onto the state to enforce its
provIsIon. Such a decision should be
made solely by the state entity involved.

III. Alternatives Considered
Durng the coura of this proceeding

the Commission carefully considered
several alternatives to the final rule
ultimately adopted by the Commission.
These options fall into three general
categories: (1) Alternatives to the
adoption of any rule; (2) specific rule
provisions which were ultimately
rejected by the Commission in any form:
and (3) variations of rue provisions
which were Included in the final rule.
The most .igificallt of those
alternatives considered which fall into
the third category have been discussed
in Part II of ths Statement. ;un

The alternatives to the adoption of
any final rue which were considered by
the Commission include: (1) TalOng no
action: (2) issuing a nonbinding industr
guIde: and (3) isauing a model state law
for consideration by the states. The
alternative requirements which the
CommIssion considered but did not
include in the final rue were: (1)
Prohibiting fueral providers frm
removi the remains of a deceased
without authorization, or refusing to
release the remains of the deceased: (2)
prohIbiti fueral providers from
employi certain techniques and sales
practices to steer consumers away from
inexpensive fueral merchandisej (3)

prohibiti fueral providers frm
engagi in concerted activity through
theata or boycotts aied at other
funeral providers; and (4) perttig
fueral providers to use a form of

package pricing with declination credits
In lieu of itemied pricing. Each of these
alternatives wil be diacussed below.

A. Alternatives to Any Commission
Rule. l. Take No Action. Througout
the course cf the fueral rue
proceedin, one option considered by
the Commsaion was that of taki no
action, e" terminating the proceedIng
without issui a rue or other
gudeline.. Ths approach would
essentially bave maintained tle statu9
quo. Thus, the principal benefit of
adopti ths option is that it would
impose no.compliance costs on funeral
providers, since they could continue

11 Se Setion D. Bl1l'

their exiti practice8 without cbane;
In addition, ths coure would net have
required the expenditure of any fuds to
enforce a rue. 

The ComIssion has concluded,
however. that these benefits 
subatantially outweighed by the costs to
consumers arsing frm the unair and

deceptive practicea cuently engsged in
by funeral industr ' members, costs
which would contiue unabated if the
8tatua quo were maintained In this
market. The practices descrbed in
detail in Section n of ths Statement
cause consumers to pay higer prices for
funeral goods and servces because
funeral providers ar insulated from the

need to set prces competitively, and
cause consumers ' to purchase and pay
for items which fueral providers
misrepresent as being required by law
or cemetery regula Hons. These and
other practices prohibited by the rue
result in substantial injur to consumers.
injury which can be eliminated at
minimal compliance costs under the
provisions of the rue. an The
Commission has concluded, therefore,
that thre will be a sIgnficantly greater

net benefit to society if It issues the rule
than if it takes no action.

2. Rely on Industry Guides. Under this
option, the Commission would isaue 
voluntary trade practice guides instead
of a binding rue. This optiOQ was first
consIdered by the Commission in 1976,
when two industr trade associaticns
petitioned the Commission to convert
the rulemak proceedi Into one for
the ccnsideration of gudes. '" The
C:ommssion rejected ths petition,
declin to decide what type of action,
if any, was warranted unti it had an
opportuty to review the evidence in
tbe rulemakng proceedin and make
findings based on that evidence. ,..

In paasin the FTC Improvements Act
of 1960, Congess permtted the
Commssion to iS8ue a fueral rule but
specifically encouraged the Commission
to consider whether lle goals of the rule
could be achieved through voluntary
guidelines. 301

-The benefits Bnd cosU! of issuing Brule Bre
described In some detail in Secton ,IV, infra
(Benefits. and costs, and Other Effects of Rule
PrVi8iol1). The reallona why exi8tin practices
cause cons er injur are descrbed in detail in
Section U. supra.

-Petition of National Selected Mortcianll. I-A-

Z2. The petition wa. joined by the National Funeral
Directors Aaaoation.

301 Letter from Charles A. Tobin to David D.
Muron. Attrney for National Selected
\1ortici (Apri 10. 1976). See Binder 215-1-

30' Statement of Congrssman 
Broyhil. 12f1 Congo

Q", I-'lRO:Q fdaih' ed May 20. 198i

After reviewi the rulemaki
record, the CommssioQ has concluded
that voluntar industr gudes are not
an appropriate solution to existing
problems. If guides containing the rule
substantie proviions were adcpted

and complied with by the Industr,

essentially the same compliance costs
would be imposed on the industr as

would be imposed by the promulga!ion
of a roe. The major "benefit" in such an
Instance would be the public savis
which would accre from not havin to
expend resources to e:nforce a mIe. 302

Adoption of ths approach, bowever.
would not ensure that funeral providers
would comply with the guides, and the
benefits to consumers would be reduced
by non-compliance. Clearly, if all
providers complied with guidelines.
consumers would receive the same
benefits that the rule will provide. There
is no assurance, though that voluntary
guIdes would substantially alter the
business practices of ths market, since
comments by industr members on the
rulemakng record clearly show that

ere is no consensus among fueral
providers on the need to revise their
current sales technques. S0 It is the
CommssIon a judgent that voluntary
guides, absent such a consensus, would
not be complied with by signifcant

numbers. of fuiieral providers. .. The
guides would, therefor 1 not provide the
net benefits to consumers which would
be provIded by issuance of rule.

Guides might alao offer the benefit of
some flexibilty, givin opportunities for
experimentation with, among other
things, different disclosure formats.
Given the lack of industr consensus on
the basic issue of the fairess of several
major ind'ustr practices, however, this
approach does not seem practical.

3. Rely on Stote Action to Corrct
Abuses. A .third approach to correcting
funeral industr abuses would be to

await action at the stat'o3 level, rather
than to Issue a federal rue. This
alternative has been 8u ested
repea tedly during the ruemaking
proceeding, usually in conjunction with
the expression of. beliefs that existing
state reguation is adequate to correct

Th! savings would be offset somewhat.

however, by the CO!ts attbutable to gudeline self.
enforcement by industr members. In lisht of this,
the Commssion has concluded that tbare would no!
be a sigifcant reduction in net enforcment costll
to society if the gudes are enforcd activaly.

- See. e,g.. Sum of Poat-Record CommunI!
on Funerallndustr Practices rue. XV. at 160164

(comments in opposition to mandatory itemizatlonl
.. The result miht ba to give an una

competitive advantage to fueJ'1 providers who
chose nollo comply with the guidelie..
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whatever abuses might exist."" A
proposal to the Commasion by several
major indu tr trade associations in
1980 also reflected preference for state

level reguation. That proposal consiated
of. set of model laws which the
propoaers suggested be Issued by the
Commission for voluntary adoption by
the states. 30

The Commssion recognes that state
action to COlTect existi industr
abuses, if such action were taen. would
have signficant benefits over regulation
at the federal level. First, It would
allocate all fueral induatr regulation
to one level of governent (i. e.. the
state). potentially allowing economies in
the cost of enforcin regulations.
Second. it would simplify the
compliance burden on fueral providers,
by givinl them a singe aoure of
guidance for answers to their questions
about their reguatory obligations. Third,
state reguators should be able better to
keep abreast of non-compliance in 10p8I
areas than the Commission, and thus
should be better able to enforce rue
provisions with maximum effectiveness.

The Commission is concerned,
however, that state regulation in the
past has not addressed the problems
which the Commission s rule is designed
to correct. A review of state law
submitted to the Commission in 1976 301

and another review conducted in
198 308 indicate. while there has been
Borne improvement at the state level
since the proceedin commenced, tha 
most states have not moved to enact
requirements comparable to those which
the Commission is adopting, particularly
in the Brea of price disclosure. S09 The
failure of state fueral licensin boards
to enact regulations requirng itemized
price disclosure is not surrising, given
the fact that most slate licensing boards
are domina ted by fueral directors who
are likely to share the traditional view
of the major trade associations that
package prIcing is a perfectly
pennissible practice. Sf 0 Reliance on

- Se, 9.

g.. 

Sumary of Post-Record Comments,
XV. at 1.25-29 (adequacy of exifiti stale

reation).
-Prposed "Guides" (modellawj and

lramittalletter (DcL 8. 198J. VI-

,..

1m See Consumer Federation of America. Stale
Statutell. Rules and Reglation Afecti Fueral
Practices. At!. Ex 7 (191).

See. CAS Surey otState Laws and
RalaliolU, supra note 165, at Appendi m-c. TheCAS study is based, in pa on a surey of state
law. conducted by the romak staff in' 190 and
submitted for the rerd in FunerollndUstr: FrC
Prpose Rulemaking: Hearings Before lhii
Subcmm. on Oversist and Inve8tigtions of the
Iluuse Comm. on lnterslate and Foreign Commerce.
96th Cong., 2d Sess. 141-144 (198).

- See text snd accompanyin note 95. sup.'T.
110 Until retly, virtally all of the state

licensing board members were licensed fueral

state laws would, therefore, not fuly
COlTect the signficant problems
identifled in the reord in this
proceedin. Nor is there any evidence
that states wil be liely in the near
future to enact such provisions. The
Commssion thus rejects the notion that
promulgation of any rule should be
delayed pending action by the statea.
The effects of cuent induatr practices
on funeral consumers are sufciently

serious that action is warranted now.
It should be noted, however, that the

rule provisions presently being adopted
by the Commission can serve as a model
state law. Where states act to pass laws
which meet the minimum level of
protection for the funeral consumer
established by the rule, states may
secure exemptions from the operation of
the rule. Section 453.9 of the rule
establishes criteria which, if met, would
enable states to obtain exemptions from
the rule. :m Once the exemption is
received, the Commission s rule wil not
be in effect in that state as long a6 the
criteria continue tb be met.

E. Alternative Rule Provisions. The
version of the fuersl rule published in

the initial notice of rulemaking
c-ntained four sets of provisions which
the Commission has considered and
decided not to incorporate in the final
version of the funeral rule. Those
provisions are described here, with an
explanation of the Commission'
reasons for deciding against their
issuance.

directors, Commmer Federation of American, State
Statutes, Rules Bnd Regulations Affecting Funeral
Practics. Atl. Ex. 7. In the last several years. the
Conference of Funeral Servce Examining Boards
has ben encouraging the appointment of "Jay
members to fuera. boards, As a result. most state
liceMing boards now hBve "lay" representstives,
although only two states have licensing boards
where fueral directors am not the controllng
majority. See Hearings ail Funorallndustry. supra
note 308, at 258-260 (testimony oC Royal Keith. Past
Pres.. NFDAJ.

Mernbel' of state licensing boards are. in many
instances. chosen because they are respected
industr leaders in their communities and states. As

a !'€'!iult. they also tend :0 be active in trade
associations; Funera directors who have serVed as
offcel' of stale lind Dational fuerl trde
associatloD8 have elso served III state liensing

board members. Se 1978 Staff Report. supra note 9.
aI132-138. While peer revij)w is not inheretly a
conflict' of interest or necessarily bad policy. it does
sugst that the state boarda Illikely to share
many of th besie values and opinions of the
indus hrelr. While state boards sre thus likely to
be active in enfrcing realionll against conduct or
practices which the industr alao condemns (e.g.,
refusal to release a body, obtain poss s8ion of
body without permission; or misrepresentation). it is
Lln l;Ir

!y!!: =

::ct. " in idui".tifying if.. t;tJllIlWDttr
problems those practices which the indl1!I' as a
whole oondones.

al Section 45.
9 and tlc ox:emptio:l procec8 i!

catabHshes are discussed in more detail in Section
11(1)(2), supra.
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1. Unauthorized Removal of Remains
and Refusal to Release Remains. In therule originally proposed by tha
Commission, funeral pro ders would
have been prohihited from obtaining
cuslody of deceased human remains
without pennssion from B family
member or other legally authorized'
person. They also would have been
required to release remains to a family
member or other legally authorized
person upon request. whether or not
they were owed money for servir:es
provided. '12 Both provisions were
proposed to address practices which
take a.dvantage of consumers ' strong
reluctance to move B body once it is in a
particular funeral home, even if the
consumer might prefer to uo business
with a different fueral provider.

In recommending that the Commission
prohibit the unauthorized removal of
remains from the place of death, the
rulemaking staff cited instances in
which funerul providers acquired
possession of a body from a hospital or
nursing home without pennission from
the relatives, obtained a body because
the provider also served as the r.nrnner.
or because a provider misinterpreted a
call for infonnation as authorization to
pick up thebody. 314

The prohibition on unauthorized
removal of remains was intended to
ensure that the fueral provider who
received the body initally was one who
Was acceptable to the family or their
representative. The prohibiton on
refu8al to release remains 

WB.S intended
to er.sure that a funeral director could
not prevent dissatisfied customers from
moving tllotody to a competitor, should
they ..ire.

The Commission has concluded.
however, that the practices described
above are not widespread iind that there
are sufficient safeguards in state law to
protect consumers for these practices.
Unlike other practices addressed by the
rule, these practices are widely
condemned by the industr and contrary
to law in most states. S15They are the
type of conduct which consumers are
lIkely to complain about, &nd
consequently trigg!Jr state enforcement
action. Barrng such practices in the rule
would contribute litte, if anything, to
deterring such conduct. Consequently, in

S,gThe provhlionsare set out at 40 
Fud Reg. 3991

(1975) (Notice of Propofied Rulcmal.g. Section
453.2(bJ) and were supported by the staff, after
minor revisions, in the rule version appearg in the
1978 Staff Report. supra note 9, at 17S- and 20
0,.

discust/ion in Part II1AJ, supra.
H 1976 Staff Report. 

supra note 9. at 176-77, 

Report of Prel:iding Ofcer. supra nole 8,
at 5459.



42290 Federal Register Vol. 47,

view of the small number of abuses and
the availabilty of other adequate
remedies, including such provisions in
the rule is not warranted.

2. Merchandise and Service Seleclion
Technlqu s. The Commission has
considered and rejected aaumber of
related recommendaticns of the
rulemaki staff '''' which were intended
to reduce fueral industry abuses by
regulating the manner in which funeral
providers presented caskets. as well a8
other merchandise and services. These
provisions would have require!! that
fueral providers:

(I) Display their three least expensive
caskets in the same general manner as
their other caskets are displayed: 317

(ii) Disclose that their three least
expensive caskets are available in
different colors and arrange to obtain
caskets in those colors upon customer
request. if the caskets caD be obtained
within 12 hours; 311

(iii) Not discourage a customer
selection of leBs expensive merchandise
by disparaging its quality,
misrepresenting its availabilty. offering
defective or soiled merchandise for sale.
or sugesting that a customer s concern
for price reflects lack of respect for the
deceased. 318

IllThe provisions were set out at 40 FR 3992
(1975) (Notjce of Prposed RuJemaking. , 453.4), and
except for one noted below. werE! also proposed.

with lame revisions. in the 1978 Staff Report, supra
note 9. at 30-339.

m The provision was dircted at the practice of
fueral homes not dlsplaytng their least expensive
c8sket(l) in the lame .election room a. most other
casketl' to diacOUl8lB ptiase of such merchandise
by all but. the mall persiatent consumers. A number
of aureys, and other evidence. .howed that
inexpen.lvB C8!!kets ar of not show in the
main lelection rom. Se, e.B., Comments of Maine -
PIRG. D-C14O at Z (on.th of 118 fueral homel
failed to display leaat expenlve caket); FTC
Surey of Fueral Prce. in the Dlatrct of Columbia
(1914) VI-D- (14 out Qf 56 fueral homes failed to
display lea at expenlive casket): H. Buckam.
Maryland consumer, 11-8-1159 H. Staples. Florida
consumer, 0-8-144. The evidence also Inmeated
that thi. practice will be succeaefu in preventig
most conaumers frm ptiasin the least
expensive casket. A NYIRG lurey of 1Z7
consumers found tht only ZB realized thai there
might be caskets available besides thole they saw.

and only 7 of these respondentl liked if anythin
ss expensive wa. available. NYG Ex. 1 (N,at& 
II'There was &Orne evidence of fueral providers

intentionally di.playt Inexpnsive caakets in a
damasd condition to discourqe their pura88.
Inltaneel were cited of lnexpnDiva caskets with
neUa showi .traw Itlck oul, and with linng
that were worn or ripp Se J. Page, Californa
fueral home employee, Tx 7375-77. Se also 
Mee, forer Wiacn8m casket salesman. 1l-F-16, al
5. Bul see Rabutt of NSM, X-a (Q-R); Rebuttal of
"IA, X-s (20).

Sit A number of report OD the record indicate that
purhase of Inexpentiv. caDets has been
discouraged by referr to them as "welfare
casketl. or ' 'pauper t boxe.. Se, e'8., f. Greyson.
lndiana c.nawnr. Il143 W. TrmeL New
Jersy consumer. D-8-38 f. San, Massachusetts

No. 186 Frinay, S ptemb !' 21, .2 / Rule;'; iiiiJ Rt!MUltttions

(iv) Refrain from using any sales plan
or compensation method whic1
discourages salespersons frm sellng
any goods or services which are offered
for sale. 320

The purose of these provisions was
to prohibit sales technques which
attempt to exploit a customer s gref or
desire to show affection for the
deceased in order 10 manipulate the
customer into the purase of more
expensive merchandise. The .
Commssion has concluded, however,
that the provisions would not
necessarily provide consumers with
significant benefits above and beyond
those provided by the information
disclosure provisions in the rule. Those
provisions require ful inormation about
a funeral provider s offeris and. prices
to be disclosed on a general price list,
casket price list, and outer bural
container price list. Such disclosures

ould let consumers know what
, merchandise and servces the fueral

providera sell, including the thee least
expensive caskets. The.Commission was
concerned that the provisions seeking to
regulate oral representations would be
diffcult to enforce. '" In addition, the

Commission felt that the provisions
singling out a fueral provider s thee
least expensive caskets for special
treatment could result in signficant
compliance costs without ensurng tbat

the goals of the provision were met. In
particular, the provisions could have the

consumer, U-B-ZZ9 at 3: C. Moles. Iawa consumer.
8-18. Similarly. fueral directors appellr to have

attempted to diur88e C1lItion by referr to
that form of disposition liS "disposals." Se 1.
Smith, Caljforna student. V1-D-, at 7: E. Morg,
author, Tx 98. The various waYI iD which concern
for price mit be discour88ed by fuer provider
ar dascrbed generally in the 1975 StaH Report
supra note 9. at 3225.

-The evidenca indicated that a few offura
bomes in dierent part of the cotr used
compenation ayatema which linked pay to the size
of fueral sslss. Se J. Page, Caliorna fueral home
employee. Tx 734; K. Marsh. California fueral

director and attorney. Tx 8757; H. Senlaon, New
York fueral dictor, ll- l4:. However, sta
deleted the provision from their 1978 remmendad
rue based upon their view that tbe lited
Incidence of the practice and the lack of evidence
that it produced tigcant conaumer inju did not
warant the provision , inclusion In the ru. Se
1978 Staff Report supra note 9, at 331. Th
Commalon aI fids that the provision is not
appropriata for inclusion in the rue.

al The proviaion. bann the displUsement of
mercandlae or a concern for costs were not baaed
on deception, but unaimeaa. Aa a result, it was not
possible to prevent the abuse thoug affative
disclos ... .a wa. the ceae with other oral
misrepreseDtation .ddrd by the rue. 
Setion neB). 'upro. Enorcent would have
depended solely upon consumer complaints, which
would have made anorcrnent dicut. Furer, the
scope of the provision. was 10 vage a. to raiae
serioue queal:oD8 whether fwl9rw providem would
have an adequat2 undemtadi of the conduct
proscribed by the rule.

adverse effect of fueral providers
choosin not to sell certain low-price
caskets which they c=ently made
available to customers. The Commssion
has concluded, therefore. that reliance
on rue provisions desiged to stiulate
information disclosure is the most
effective way to ensure that consumers
have a bona fide opportnity to
purhaae low-cost caskets and other
merchandise if they so desire. 

3. Morket Restraints. As originally
proposed,'" the market restraints
provision would have made it a rue
violation for fueral providers to
)fohibit. hinder, or restrct other persons
aom (i) offerig inexpensive fuerals;
(ii) enterig into contracts with groups
(called "memorial societies ) which
assist their members in makig fueral
arrangements: or (Hi) price advertising,
The provision also would have requied
fueral providers to place a notice 

any advertising or promotional.
materials advising readers that fueral

home prices vary considerably and that
price infonnation is available over the
phone. The intent of the provision was
to eliminate practices designed to stie

viorous price competition.
The Commssion has determned not

to include a marketrestrainta provision
in the fueral rule. Any such provision
would have to fall with the litations
specIfied by-Section 19(c)(1)(B)(ii) of the
FTC Improvements Act of 1980.
Section 19 permits the Commssion only
to prohibit or prevent. the use of " thats
or boycotts" by fueral providers
against other fueral providers. In 1981,

the Commssion publisued a revised
version of the provision which was so
limited. 324 To comply with Section 19,
the 1981 versIon of the rue did not

contain prohibitions on the use of
dlSWWement or blackists, or the
misuse of state admstrative or judicial
processes. Moreover. Section 19 limted
such a provision to acts and practices
diected against fueral providers. The

scope of Section 19 did not extend to
other persons who could be affected by
fueral providers ' market restrainin
practices, 320 such as casket wholesalers
or body pick-up servces.

After receivin comment on the
midied version of the market restraints
prJvision proposed in 1981; the
CommssIon bas deciderl that its
inclusion in the rule is not waranted.

IQSee 40 
Fed, Re, 39 (1975) (Notice of

Proposed Rulemak, Setion 45.6).
3' Public Law 92-Z52, 97 Stat. 391. 15 V. C. 51a

note.
Se 46 FR. 6979 (1981) (Notice of Publicetion of

vised Prposed Rile and Natice of Oprtty 
Comment, Section 453.4).

!2SSee Section 19(c)(1)(B)(ii). 15 U. C. 579 note.
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One reason is that the conduct
proscribed In tha provision was, as
lited. already agaist the law. Since
the Comms ion has the authority to
bring Individual actions against such
violations of the antitrst law, addi
such provisions to tha rue would be
superfuous. In addition, much of the
evidence to support earlier version
related to abuses which could no longer
he covered by the rue under Section 19.
ii reti!d to activities which are not
''eats '' or "boycotts" or to ac(ivities

. directed against perlons or entities
other than fueral providers. ,.. The
Commission fids that the acts and
practices descrbed In the record which
faU within the limitations of Section 19
do not warrant a rule provision.

While the Commission has chosen not
to Include a "market reatralnts
provision in the final rule, it wishes to
make clear its resolve to proceed on 8
cBse-by-c8S8 basis against any such
future activities. The record con:ains
allegations that boycotts and other
concerted activity may have been
directed at entities attempting to enter
the fueral market and offer non.

traditional services, 6uch 8S direct

disposition. The Commission
encourages industr members,
consumers. and others to bring such
incidents to ita attention.

4. Nonitemized general price list. 

1981 the Commission received a
proposal from two fueral director trade
associations for an alternative version
of the rue which wnuld be acceptable to
their memberships. I" The proposal was
not accepted, bowever, by NFA, the
largest fueral trada association. The

proposal was supported by some of the
Commssion s staff. ,. A central feature
of the proposal was its price disclusure
provision, wbich gove fueral providers
the option not to quote separate prices
for the Individual good and servces
they sell.

Under this proposal. funeral providers
would have bad the option of listin

. their fueral arrangements by packages,
with each package statin a price and

including a descrption of every fueral

good or servce it contained. Funeral

3:1 See 1978 Staff Report supra note 9, at 4025.
See 1978 Staff Report, supra note 9. at 420-26.

U8 Letter and attched Comment. David C.
Murchson and Danel P. Oppenheim, attorneys for
National Selected Mortci and La C. Willams.
Sr., attorney for Nation Pueri Dictors and
Mortci Aasocation, XV-5 (Mar. 23, 1981).

sa Staf remmndatiDl on the fural rue.XV1 (June 28 1981)i Lett of Alber Ii Kramer,
Direct. Buru of Coum Prtection (Marc19,
198), XV Ex A. Bul.. Memonwdwn frm 1.
l)oriRn, n1J,tv Di""t;tor. Ih "\1 nf Comu I1n,
Prot;ction' a e 29. 198 ). XV-2 (recommendi
that the Commsion not adopt the proposal).

providers who choae ths option .Iao
would have had to prepare a crdit Hst,
which would have separately
indenUfied the fueral goods end
servIces In the packages and would
have shown a dollar amount which
would be subtracted frm the package
price if a conaumer decled a portlcuar
funeral good or fueral servce Included
in that price. Ths "package with credits
list" proposal would hove affaUvely
informed consumers of their right to.
decline.

In opposing this oltemative disclosur
format, many consumers and COnllUJDef
groups argoed that sanctioning package
pricing would encourage consumers to
continue purchasing packages: aa indeed,
Rome contended that the alteITative
would have the effect of establishing the
so-called "traditional" fueral as the
standard or nonn. 331

After careflll consideration, the
Commission rejected the proposal and
adopted itemization instead. While the
Commission is aware that the proposal
would have ensured signifcantly greater
opportunity for choice than present
industry practices pennit, the

Commission was concerned that placing
the burden on consumers to
affirmiltively reject goods and services
bundled" by fueral providers was

inappropriate given the consumer
unique vulnerability Bnd dependence on
the funeral director for gudance. The
package with credit. Ii.t" fonnat

suggests that the consumer who wants
less than a full fueral must choose
something other than " normal " whereas
the itemization format legitiizes the

concept that each part of the fueral is

somethng that is affrmatively chosen
by a conaumer. Furer, m view of the
traditional reluctance to "barain" or
negotiate" prices when arraning a

funeral, stemmin in par from natural
reservations about the propriety of price
concerns when arrang a fueral for a
loved one, putting the consumer in the
position of deciding how to save money.
rather than deciding how to spend
money, is likely to have very different
results. In ahart, the Commssion
decided that it was necessary, In light 

the consumer s unique position and past
industry sales practices, to remove any
vestige. of "packaging" which wouid
suggest to consumers what was
app P1iate.

33PSee, e. Rebuttal Coment ofNRTA/AA.
Cit XVlI-23 (May 13, 198); Rabuttal Comment of
NCSCI ADA/CAS. XV16, at 30, 32 (May 13,
19B1).

Se, e,

g., 

Rebuttal Comment of NRT AI AA,
supra note 330, at 16.

In addition, allowi altemstlve
formats would inbit tha consumer
ability to compare prices, ona of the
goals of tha rue. Under the itemization
proposal adoplad by the Commission,
every fueral director i. requi to
have 0 relatively standardied price lis
which can be uaed to give prices over
the telephone or which conB1lQers 

obtain frm different homes. '" Under
the package with decliation pl'posal.

some funeral directors would havt!
itemized lists, while other woud hava
package-with-credlts lists, maing
comparison shopping more dlm.uit.

Finally, itemization is more consistent
with the trend In state laws and with
trends in the Industr itself. at.

The primary benefit of the alternative
price list would be a possible reduction
in compliance costs to fueral providers.

This reducticn might be posaibla

because it would take less tie for those
funeral providers who curently quote
package prices to prepare the
alternative price list than to prepae a
list with separate prices. However, it is
tbe Commission a judgent tht the
burden of preparing lIemized price lists
is itself quite low U4 and that the
incremental evis in compliance COSUI
fram allqwi-use of an alternative price
list would be minimal. Mil

The trade associations supportng the
proposal aiso believed that the "package
with credits" proposal would enable
Cuneral providers to continue using a

grRduated recovery" aM approach,
thereby avoiding the itemization
alleged effect of raisin prices for low-
cost pat:kage fuerals. As discussed in
rrore detill'll Section V(B), infra.
itemization does not preclude
gradua1erl recovery" and H \'il nat

necessarily result in higher prices for
low-cost package funer::ds.

i!2 Of GOurSI'. funeral 
dirtol' may offer

packages in addition to iterrj;;ed price Ita, I1S
discussed, illfra.

sa PO!lsi'Jly as a result uf 
th mcrul: numbm of

state and localitiel who 81 requirng itemization,
see note Db, supra the percntage of fun
dirctors usin itemition has im:reasd over th
last fifteen years. For exampJe. in 197. 74% of
fueral directors used unit or bi unt prcin. See
19?1 Prfessional Censul BUpro note 11t. In 111;5
the number of fueral WrctOI' uaing Wlit rr bi-unl
pricing twd drpped to &5%. See 196 StiitiSi:
Abstract. supra note 31.

j:U See discussion of costs and benefi s for pri
disclosure provisions of rue in Setion rv, infr.

335 The proponentli of the alternative price hst aJ8Q

suggested thai it would benefit conlwn 1' 
lower costs for funeraJ IlITangements. However, this
benefit" is bll ed upon the view thai itemid

prices are higer than package price!!. The
Commission rejects such a view for th realOns
stalp-d in Seetinn V, infrn

3:" For a more detailed ruHcuIsion of "
graduated

recovery" lI!.e Section V(B)(6J, infra.
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IV Analysis of Projected Benefits,
Casts. and Efects of Fueral Rule

This section provides a sumary
analysis of the costs and benefita of the
Individual provisions of the fueral rule.
Each provision of the rue Is dealgned to
addrss parcuar abuses reflected In
the ruemaki record: As e result, the
provisions of the rue are larely
segrable frm each other for puroaea
of analyzin its projected benefits, costs,and effects. 
Tha costs and benefits of certin

prvisions ar Interrlated, however.
The Interrelated provisions are:

1. Section 453.2 which requirs the
disclosur of prices on an itemized basis

and 1 453.4(b) which ensures that
1:onsumers can purhase on an itemized

basis;
2. Setion 453.3(a) which prohibits

misrepresentations concerning when
embalmng is required and I 453.5 which
requirs fueral providers to obtain

prior approval for embalming;
3. Section 453.3(b) which prohibits

misrepresentations concernng the legal
requiements for purhasin a casket for
crmation an\ 1 453.4(a) which prohibits
fueral providers frm imposin that
requiment themselves;

4. Sections 453.3 (c) thugh (f) which
address other misrepresentations; and

5. Section 453.6 which imposes a
recordeeing requiement

The coats and benefits of these five
g"ups of provisions wil be discussed
together.

A. Section 453. (price disclosures)
and 453.4(b) (optional purchases).
Theae portons of the rue addreas
fueral Industr practices which prevent
consumers from selectin a fueral

home on the baais of ti,e prices it
charges and frm selecti dIfferent
options for fueral arrangements once at
the home. Most consumers do not get
price irormation over the telephone,

and in some instances. consumers
cannot get price inonnation over the
telephone even when they ask. 337 Yet
choosin a fueral home is a serious
fimincial decision; since consumers wil
not chane fueral homes once the
fueral diector has taken possession of

the body. If price Inorma tion Is to be
obtaied prior to selecti a home, 
must be obtained quickly since the body
must be moved soon after death.

The record alao Indicates that after
consumers have chosen a particular
fueral providel', the practica 

package pricin" makes it diffcult or
Impossible for consumers to select the
type of fueral option which most suits

their needs. Tho package price doea not

., S6 dlllsion in Part D(A), supra.

disclose the Individu l prices 0 the
arrangement's components. or e en that
the arrangement consists of d;scr
components. D' Many fueral providers
refuse to sell other than a cQmplete
fueral package and refuse to give
consumers a discount even 

if the
consumer desires not to purhase all
Items in the package.

The fact that COljumers fail to obtain
detailed price information before
selecting a funeral provider and often
cannot get such information even at the
fueral home tends to Insulate
individual fueral providers from price

competition. The lack of competitiQn
suggests that the overall level of prices
In the funeral industr are higher than
they otherwse 'Yould be In a properly
functionig competitive market.

Moreover, the refusal to sell on an item-
by-item basia in the fueral home limits
consumers ' options and forces them to
pay for items whicb they might refuse to
purchase if given the opportUnity to do
80.

1. Benefits. The rule benefits
consumers by reducing the economic
Injur resulting from the aforementioned
practices. It doea so though a twofold
approach. First, it alerts consumers that
price infOTation Ia relevant and
available at the crtical moment of
choosing a fueral provider, and ensures

that consumers can obtain sufficient
price informs tion to comparison shop
among different fueral providers. The
telephone price diaclosure provision
(Section 453.2(b)(1J) requires that funeral
providers make price Inormation
available over the telephone. The
provi ions requi itemizd
inormation on a general price list
(Section 453.2(b)(2)), casket price list
(Section 453.2(b)(2J), and outer bural
container price list (Section 453.Z(b)(3)),
provide a relatively uniform format for
the information which wil be given to
consumers over the telephone, further
faciltating comparison shopping.
Comparison shopping wil help
stimulate price competition among
fueral providers, thereby better
enabling consumers to get the maximum
benefit for their money.

Second. the rule gives consumers in
the funeral home an opportunity. to
consider variouSooptions and purchase
only those items they desire. The
itemized price lists disclose the costs of
different goods and servces, making
such compiiisons possible. Itemized
information also would be made
available on the itemized statement
required by 453.2(b)(5). This

:L81d at nota 75 and accompanying text.
Jd. al nole 76 and accompanying text.

3-6 Id. at notes 92-102 and accompanying text.

information would allow consumers to
see the total coat of the items they
tentatively have decided to purchase for
a given fueral and to evaluate them in

conjunction with each other. Section
453.4(b), the "optional purchase
provision, ensures that consumers can
make use of such pricolnormation by.
making a decision to decline items
which they do not wish to purchas...

The Commission anticipates that.
these provisions will reduce economic
injur thngh both a short term and a
long term effect. In the shori term, the
greater ease with which consumers 
be able to obtain price inonnation for
purposes of comparson shopping should
substantially increase the number of
consumers who do so. HI This in tur.wil create a pressure on fueral
providers to price their products at
competitive levels in order to continue
receivi business from consumers who

omparison shop. Even consumers who
do not comparison shop wil benefit
from this overall tendency toward lower
prices. In addition. all consumers will .
have the opportunity iu the fueral home
to purchase only the itp-ms they want
and to pay accordingly. Ths wil
provide them with another opportunty
to exercise their choicE and save
money. '" Such an opportunity will be
the only one diectly availaI,le to
consumers who are una'ble to
comparison shop among fueral homes.

In the long term, Increaaed
competi tion may further benefit
conaumers by changing the strctue of
the fueral industr. As prices decrease,

the principal way by whIch existing
fueral providers will be able to keep up

their profi t marns will be by loweri
their cosh.per fueral. Thia should give

at leasHte fiMns an incentive in the
long tenn to b come more efficient,
poasibly by adaptin their phy.;esl plant
and marketing strategies or providing
more specialized servces at greater
volume.

Sureys of consumer atttt'Jdes and other
evidence on the ruemakin fer.ordsugest that a
substantial number of conswners woud 

us such
information, See 1978 Staff Report supra note 9, at511)11. For example. a .1974 surey sponsored by
The Casket Manufacturs Association reporled
that 95\1 of the respondents feh that such
infonnatlon wall "somewhat" or "very helpful.

. A trade association surey revealed that from
lcm to 4Q of consumers responding would not use

such servcel as embalming (9.5%), other care of the
body (9.7%), visiting hoUts (20.9%), fueraillervces
in the fueral home (11.4%). family ca (29.1'RJ, and
other automobiles (40.6%). Moreover, in every one of
these categories. another one-quarter to one- third of
the respondents were undecided, The survey
reeived these' responses based on questions which
quoted specific dollar amounts for the services in
question. Blackwell Surey. 

supra note 59. atQuestion 6. 
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l! addition, greater avaiabilty of
price inormtion may encourage entr
into the fueral market of new
competitors seeki to attract business
by offering lqwer prices. Such potential
competitors appear to be inbited frm
entr into the maret In most aras of
the countr by existi practces wbich
make price comparisons diffcut and
which, thereby, dease the lielihood
that consumer wi coparison shop.
'I decral8 the pol of potential
customars for any new ventu and
incrases the lilioo that the ventue. wil fail. 

2. Costs. Th Comm..ion believes
that the price disclsur provisions will
result in two tys of compliance costa
to fueral providers Firt, most fueral
provider wil be faced with th intial

cost of revising their method of quoti
prices so as to come into complince
with the rule. Second, they wil incur
some ongoing cOlts 88 they reman in
compliance with the rue.

The most substantial initial
compliance cost which faces fueral
providers will be that fallin on those

funeral providers who do not currntly
quote their prices in an itemized
manner, appoxiately 65%. 14 These
individuals will be requIred to produce
price information in 8 format different
frm that which they cuntly use.

Tbe Comm.sion estiates that the
compliance cost. for Lhse fueral
providers to revise their pricing formats
wil be relatively low. One reason is that
the preparation of itemized price
information wil not require that most
funeral providers sear out new cost
data. Rather, the basic data which they
wil need to use is alady available to
them and, in fact, is curently used by
them, albeit in a dierent format. Most
fueral dictors who presently use
package pricin also offer credita for
unwanted items. and 8uch credits can be
a basis for the itemized prices, For
others, a number of business texts
provide basIc "do it yourelr' methods
for detering prices under an
itemization system. :M It can also be
expected that state and national
association. will assist in giving advice,

and that the experience of funeral
providers who have been required to
switch to itemization under state law
wil be useful.

In additon to thia cost. whIch only
some funeral providers wil incu, all
providers wil be reuire to prepare the

See discusion 10 Part II(A). supra, at notes 96
103.

:M /d. at note 83
:HSe. e.

g.. 
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!; ..oJ n:r. it
Manual for the RBtuInve8tmnt Appl'ch 
PrfesaionaJ Funral Prci (1916); Pine and Pine,
Adaptive Funeral Prci and Quotation (1975).

printed papers, notebooks, chars
other form wbich ar the table
medium on wbich price lista and
statements wil be sho to consume".
The time involved in design the lita
also wil be mimi, however,
through availabilty frm the
Commission and other sours of model
forms. '" Funeral providers wi be able
to conver the model form into actual
price lists and .tatementa simply by
insert in appropriate places the
necessar inormatin (such 88 name,
addrss. and prices) for their partcular
business.

Besides these intial costa, there wil
be thee relatively minor ongoing costs

of complyi with the price disclosur
provisions. One wil be the increased
time spent explaini prices over the
telephone ari more consumers use the
telephone to comparison shop. The
absolute amount of additional time
spent answering price questions over
the phone would be minimal, however.
given that the prices which are listed on
the general price list are basic and
reratively few in number and given that,
for the most part the fueral provider
need only read these few prices (or a
subset of them, if ony that is requested)
over the phone.

The second ongoing cost would be the
cost of reproucin the price lists and
statements so that copies of the forms
could be made available to cosumers.
This cost would be nomInal for the
casket and outer bural.container price

lists, which do not have to be given to
consumers for retention. It also would
be negligible for the statement. since it
can be merged with forms which fueral
providers already use. The margal cost
therefore would be small. The only
potentially signficant ccst would be
that of reproducing the general price list,
which must be provided to consumers

. for retention. GiveQ. that the average
fueral provider conducts 94 fuerals a

year, however, 3o7 even in this case the
actual number of forms given out would
be small and the cost of complying with
the provision would be only a few
dollars B year. 348

"ln addition, the model price lists and lIatement
which the Coission is publishJns simultaneously
with the rue prode sbnple. basic gudance on the
ty of prices which fueral providen must us.

Shorty after the fueral rule was proposed. the

Nation&) Funeral Directors Association distributed

model price disclosur forms. Similarly, state trade
assocations have helped their members by
proviCbns saple forms in states which have
enacted itemization reuirements. See 1978 Staff

Report, supra Dote 9. at 48. D. 40. The Commission
anticipates similar trade association activities in
1... i,.g IUDt:rai providers comply with the rule.

sn See 1978 SlaffReport supra note 9. al 85.
The ruemaking record indicates. of coure.

thai one effect of the rule wil be 10 encourage

The th ongoing complance cost
would be the tie .involved in updating
the price lists as the fueral provider
prices or offeris change. However, the
incremental burden imposed by the rule
in this connection would be small, since
funeral providers are already obliged to

rec;alcuate their prices whenever their
costa or offeris chane, Irspective of
the pricin method they cuntly upe. If
any additional effor were imposed by
the rue, it would be tie invoIv.d in
transposin these prices to the price lists
requied by the rue.

B. Section 45.3(0) (embalming
misrepresentations) and Section 453.

(prior pennission for embalming).
Section 453.3(a) probibits fueral
prGviders from representi that
embalmIng ia requied by law when it Is
not or failin to disclose to consumers
that embalming is not required by law
except in certai special ases. To
prevent such practices, the provision
requires that consumers he given a
written disclosur advisiu them of their
rit, except in special cases, to select
arranements which do not requi
embalm. The purse of g 453.3(a) i.
in short to ensur that consumers know
that embalmin Ia an option.

Section 453.5 works together with
453.3 by requi fueral providers in

most instances to obtain permssion
before embalr. Secion 453.5 also
requires that fueral providers give
consumers a disclosur advising them
that they have the rit not to pay for
embalming performed witbout their
priur permission if they select
arrangements which do not require
embalm. Thus, g 453.5 ensures that
most consumers will havp. the
opportui ty to exercise a ' choice in
decidi 'Wther or not embalmin
should"performed.

1. Benefits. A sigficant benefit of
these provisions will be tQ end practices
which deceive consumers into
purchasing embalming through
misrepresentations of those instances
where providers embalm without
permission. Where embalming would be
prevented thug the op.ration of the
rule, a savings of the cost of embalming,
which amounts to between $5 and $150

per arrangement, wil result 349 The

ruemaking record sugests that a
substantiaj percentage of consumers
would decline embalming if offered a
true choice, possibly as many as thirt
percent SS While it is impossible to

consumers to contact two or more funeral provider.
h"fnr.. decidi.. with wh".. u make araD8mn nill.
Most such conlacts wil be by phone, however. and
would not involve handi out price lists.

See di!ll;u5sion in rurl ii(Dj. supra, al nme -'ob.

"," 

Id. al notes 247-Z4.
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predict with certainty the number of
consumers who wil decline embalming
given a choice, even a relatively small
percentage of declination can amount to
large savigs. The total benefit to
consumers from these provisions alone.
therefore, could be expected to equal
millons of dollars B year in savings. 361

2. Costs. The proviSions will result In
miniallniUal anll ongoing compliance
costs for fueral providers. The only
lAiaJ costs wi be those involved Inptrl the disclosures required by
U 453.3(a) and 453.5. There disclosures
can be copied verba Um from the model
general price list and model statement of
funeral goods and services selected
which the Commlasion !s publishing
along with the rule.

In addItion to these initial costs there
wil be minimal ongoing compliance

costs. The only such costs of
significance are attrbutable to ! 453.

and Bre the costs of the time involved in
obtaining prior permssion for
embalming. These costs should be
negligible, however. since approval may
be obtained either orally or in wrting,
and in whatever manner is most
expeditious under the .crcumstances.
Typically, permission could be
requested of the family during the "first
call" , when the funeral provider is asked
to pick up the body, or during the
funeral arrangements conference if that
conference is held within a few hours of
death. Moreover. ! 453.5 has a built-
limitation to ensure that costs of seeking
prior permission do not become
excessive in extraordinary cases. The
Section specifically pennits embalming
without prior permission if the funeral
provider is unable to contact a family
member or oth r authorized person after
exercising due dilgence (and has no
reason to think that the family does not
want embalming performed). Thus, the
cumulative burden of obtaining prior
permission for embalming should be
minimal.

C. Section 453.3(b) (casket for
c!'ematian misrepresentations) and

453.4(a) (alternative container
requirements). The rulemaking record
indicates that consumers seeking to
arrange direct cremations want to buy
inexpensive cremation containers in lieu
of an ornamented. and correspondingly
more expensive, casket. _I Sections

hi Approxiately 1,9 milion fuerls ar
arranged per year. An NFA-sponaord surey
indicated that OJ)" of conaumer8 would declie
emb91ming in an "average" fueral home. whie
24.7' mor Wt undecded. Taki II bythetica
declination rate of 1D' and an embalm cost 
8'5. tho! to l..vingsto them would be over $14
milion. Blackwell Surey, 8upra note 59, at
Question 6.

'"See Section D(B)(2)(a), 8upra

453.3(b) and 453.4(a) of the rule are
intended to eliminate two related
p",ctices. Section 453.3(b) prohibits
fueral. providers from representing thai
the law requires a caske for cremation.
Section 453.4(8) correspondingly
prohibits funeral providers from
imposing that requirement themselves.
The provision f1rther I;equires that
fueralprovidcrR who arrange direct
cremations make simply constructed
body receptacles (unished wood
boxes and alternative containers)
available to consumers desirin to use
such items for direct cremations. Finally,
f453.3(b) requires that fueral providers
give consumers a written disclosur to

inform tbem of theIr right to purchase
merchandi:;e other than ornamented
caskets for direct cremations.

1. Benefits. These provisions wil
enable persons desirg low-cost, simple
dispositions to obtain unnished wood
boxes or alternative containers. The
benefit to l:onsumers wil be a savings in
their total funeral costs. As is the case
with embalming, discussed above, these

economic savings can be substantial.
For example, cardboard, composition.
and wooden alternative containers,
typically cost no more than $20 to $65 at
retail, while ornamented metal or solid
wood caskets sell for at least $150 to
$250. 353 The total savings, of coure,
would depend on the rate at which
consumers wil choose to buy such
containers in lieu of caskets. While a
precise prediction of the rate is
impossible, even a modest' rate could
result in signifcant a gate savins. 354

2. Costs. The cnly potlmtially
signifcant compliance costs imposed by
either! 453.3(b) or ! 453.4(a) wil be
imposed by ! 453.4(a). Section 453.3(h)
wil result in some very mior initial
compliance costs, because it requires
funeral providers to place a written

1g7a Staff Report. supra note 9, at 239, nn. 110,
112. Tbe rule does not. of COUI"e. require Ihat
fuerltl providers charge $2(), or any olher
prices for Wlfinisbed wood boxe" or alternative
container!!, However, the mie does require that the
itemtJ be constrcted of a liited range of typically

inexpensive materiaJs. This win make it dlffcn lt for
funeral providers to sell such mercbandise at an
abnormal mark-up. 

ln 1977, the direct disposition rate was
approximately 4.5%. Where cremation is the fonn 01
dirct disposition, cl1sketl would be Wln8CBssary
and consumer could lave frm $70 to $2 (the
difference between the price of alternative
containeI' and the least expensive Casket.) 70% of
dict dhlpositions ar cremations, and if only 10%
of those consumer. choose to save the mimum
amOWlI (SSO), totwagggate savings would be
$418,960. on a hi fang. if 00 of the conaumers
buyi dirct r.rematlon save the maXmum amount
($2). total consumer savis would be $10,733.
In one cbain of fueral homes whlcb djscosed that
caskets are optional. nearly 157f of the total
dispositions (includ1ng burals and fu fuerals)
involved the purase of a minial container.
Puy. Orgon fuerel dictor. Sea. Ex 3.

disclosure on the general price list.
However, this can be done quickly and
.lmply by copyin the dIsclosure

ppearing on the model general price list
which accompanies the rule.

On the other hand, tl.le requirement in
! 453.4(a) that .unnisbod wood boxes or
alternative containers be "made
&vailable" to customers arranging direct
cremations could impose somewhat. ,
more 8ignifc "t costs on some fueral
providers. Even so, these would be .
r.eglIgible fer the great majority of
foneral providers because the
Commasion delIberately has drafted
! 453.4(a) only to requIre that unfinished
wood boxes or alternative containers be
made available" to customers. Most

fueral providers, therefore, would not
have to stock such items, since the items
could be made available to customers
from the stock of the caskr:t u'holesaler
wi th whom the fueral prov iuer
normally does business. Consequently,
most fueral providers would not have

inventory or storage CO ':ts; the item
would be bought only after bein
ordered by a consumer. The
Commission thus anticipates that most
fueral providers will be able to comply
with! 453.4(a) without any special
expenditure of tie or money.

A relatively small number of fueral
providers. such as those in isolated rual
area&, wouJd have to stock unnIshed
wood boxes or alternative cont iners so
that they would be available to
customers arranging direct cremations.
For such funeral providers, the
compliance burden would be inventory
and storage costs. None of these costs
should be substantial, however. Funeral
providers would only be required to
stock a sufficient number of containers
to meet GXJected demand. An average
n.nertome might aITlAnge 3 or 4'direct
dispositons per year. s:, Of COUIe,

neral directors can rely on their
experience in predicti the demand for
mch items in their own communty.
Inventory costs, then, wil be low: for
most homes having to s ock hem,
having one or two such unfullshed wood
boxes or alternative containers would
b. suffcient. The record shows that
such containers have a wholesale cost
of as little- 8S $5. :1 Storage costs are
also minimal, since many types are
collapsible, thereby minimizin storage
problems. 3S7 1t is the Commission

-Based on an a rsge 94 fuerals per year and ii
5% dict disposition rate. House Small Business

Comm. Hooring8, flupm nole 30.
3M Prgrssive Murtuary Me .hodH. 197 U-A-8,

ats.
:11 Se Staff Report supra note 9. at 245,
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conclusion that the dict compliance
costs wil be relatively minor.

One indiect effect of ths Section of
the rule may also impose costs on
consumers. Some fueral dictors may
find It more profitable to stop offering
cremation altogether, rather than offer
cremation wIth alterntive containers.
While this possibilty exists, the
Commission believes that several
factors make such an outcome unlikely.
A fueral director who does not offer

cremation at all la liely to lose some
customers to other fueral homes who

. do offer It or, In some areas of the
country, to imediate dIsposition rums.
While a direct cremation may not be aa
profitable as a full fueral. It is more
profitable than losing a customer
altogether. Since many funeral homes
operate barely over break-even
points, :168 many funeral directors may be
reluctant to take the ri.k of losing even
several customers who wil make at

(;st 80me contribution to fixed costs
while paying variable costs. '" Finally,
the price lists requIred by the rule and
the telephone prIce Information
requirement wili make it,easy for
consumers to dE:termine whether a
funeral home offers cremation. To tho
exte t the rule encourages such
shopping, It is unlikely that the overall
availability cf cremation wll decline
even iI individual firms decide to stop
oIferinH it.

D. Sections 453.3(cHf)
(misrepresentations other than
embalming or casket for cremation).
These provisions address a variety of
factual misrepresentations and failures
to disclose material information.
Specifcally:

(i) Section 453.3(c) prohibits fueral
providers from claimin that laws or
cemetery regulations require the
purchase of outer burial containers if
they do not. The section also requires
that fueral provIders disclose this

information to consumers by means of a
statement on the outer burial container
price list.

(ii) Section 453.3(d) Is a general
prohibition against misrepresentations
of requirements imposed by federal,
state. or local laws or by cemetery or
crematory regulations. To decrease the
frequency of such misrepresentations.
the provision requires tha t fueral
providera briefly descrbe in wrting any
requirements orally represented to a
customer. S60

su Blackwell, Appendi B 01 prepard 
atIt, D.

Ex. 29.
Cf. S. ShaveD, Pro. EcnomiclI, Tx 11. 00,

11.924.
-Of coUle. fueral prviderl delirng to make

misrepresentationa withoul detection migt
cosider aimply not wrti such milrepresentations

(lIi) Section 453.3(e) prohibits two
tyes of false claims about product
characteristic.. Firt, It prohibit. fueral
providers from claim that fueral
goods or services can delay
decomposition for a long-term or
indefinite time. Second, it prohibits
claims tha t fueral good. (priarily
c.skets and outer bural containers) will
protect the body from gravesite
sub.tances (such a. water) if they
canot.

(iv) Finally, I 453.3(f) prohibits fueral
providers from claim that they are
bilin their customers at cost for items
purchased for the cuatomer from other
persons ("cash advance items

). g.,

!lowers or obituary notices, if this Is not
the case. Correspondingly, the Section
requires tha fueral proyiders disclose
in writing that they charge fer their
services in obtaining cash advance
ltema If they do.

Unlike the thee sets of provIsions
described in the imediately precedi
sections, these provisions do not
address interrelated problems.
However, these provisions operate in
similar ways to address their discrete
problems. For this reason, thair benefits
and costs can be described together.

1. Benefits. With the parel exception
of the provision on casb advance items,

. all of the misrepresentation provisions
produce benefits in identical ways: They
reduce the economic injur whichconsumers sufer when 
misrepresentations or failures to
disclose material information induce
consWDers to . purchase unecessary
products. Such losaes can be
substantial. For example, bural vaults
range in price from $190 to $1,50. '" If a
consumer is told falsely that such items
are required by law or cemetery
regulations, the economic injur can
thus be considerable. Even if the
cemetery does. in fact. requie use of
some sort of outer bural container.
misrepresentations about such
requirements can stil cause substantial
economic losses to cOL'3umers.
Cemeteriea do not require use of bural
vaulta per se. They permt, alternatively,
the use of gra ve liners, which range in
price from $55 to $180. See Part.
II(B)(3)(a), supra, at note 175. The
difference between this price and the
price of a bwial vault represents
economic injur to a consumer who
would bave purchased a grave liner if
told f the option to do so. Similarly, a

down. However. the mIe requlrel 8 preprinted
disclosure on the statement of 8oodo and 8ervces
selected inonn consumers that oral clalmo abou!
legal or cemelery reuirments o.lso will be noted in
wrting. If this does not oc, that feet alone would
serve to alerl conlumera tht lometh was am.s.

S8 Part D(B), supra, at note 179.

consumer who puases a "sealer
casket (one which keeps out water and
other grave site substances) In the
mlataken believe tha t uuch a casket wil
preserve the body may pay $300 to 

. above the price for comparable casket.
which are not sealers. 342 However. the
merchandise will not perform the
fuction for which a premium price "'...
paid. By preventing misrepresenta!r

JlSe.nd providing accurate information to
c.nSUDers though diaclosures.
I 453.3(c)-e) help ensure that

consumers only pay for items which are
trly necessar or deaired by the
consumer for the arrBngementa selected
or which have a genuine abilty to

perform in the manner described.
The provision on cash advance item

also can save consumers money.
although in a slIghtly different manner.
Section 453.3(f) helps ensure that
consumera are told If they are beIng
charged an amount above and beyon'
the fueral provider s atated fee for
profeasional servces to obtain cash

advance items. The consumers then IlIc1Y
elect to obtain the Itema directly and
save on the service fee. While these
savins would var depending on Loe
amount of the fueral provider
surcharge, they could be sub.tantial. ,.,

2. Costs. With the exception of
I 453.3(d) the coots of these provision.
Ble virtually nonexistent. They impose
only two tye. of obliga tions on funeral
providers.' Firat. most provisions require
that fueral providers prepare standard

preprinted (or wrtten) discloaures for

inclusion an one of the price lists or the
statement whIch tho rule requires.
However, these discloaures simply can
be cop;,Jifrm the Commission s mefoI' cond. the provisions require
that fueral providers cease to make
certain misrepresentations. This does
not require funeral providers to take any
affrmative steps or to incur
corresponding compliance costs.

Section 453.3(d) is somewhat different
from the rest of the prov:sions because it
alao requires that fueral providers
briefly deacribe in wrting any legal or
cemetery requirementa which they
represent orally to a customer. The
amount of time to do so l:un be expected
to vary from one arrangement to
another. However, it will be largely

WlSoel918 
Staff Report Bupra note 9. at 292-

-Tbe National Fueral Dirctors Alllocation
1m anual lurey of fueral home economic data
revealed 8 5 diffennce between the reported
income attbutable 10 &ash advance Items and Ute

cortspond1n expense fi. Ths ItaUllic suge_1I
aD average national servce charge equal to 5% of

the COlt of caah advance item., The total mark-up
amounts to nearly $18,00,00. 1977 Statistical
Abstract. BUPro note 191.
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with the fuer prol owcotr .iDca .tatemenll need not be
descrbe iD wrti uae.. the fueral
prder alecll to ma thm oraly iD
the flt place. At mo.t, It mJtinvolve
a brief descrption of an embelmng
reguatloncand a cemeta reuiement,
In many sltuetlon. It woud not even be
neceaary to deacbe the cameter
reuiment, If the cUltomer expre..ed a
desir to purase an outer bural
container for other rea8011. ThUl the
overal tie nec.aa to coply with
14S.3( dJ .howd be amal 

E. Section 4S.fJ (rerdill
reuirement). Section 453.6 of the role
require. that fueral provide.. keep a
copy of each nonIdentica casket price
Ust, outer bural container price Ust, and
general price Ust dlssemeted to
customers 88 well a. a copy of each
.tatement dissemiated to customers.
The provisIon does not dIrey remedy
.peclc abuse.. Rather, It I. a remedial
requiment which wi help end the
unfair and deceptive practcal identified
in I 453.2 end I 453.3 of the role. It will
slmpUfy role enforcement by enabling
Commission 8taft to examie wrtten
records rather than havi to conduct
more tlme-onsumng oral intervews to
detect role violations.

1. Benefits. As noted above, the
recordkeepln provl.lon wi benefit
conawoe.. by helpin to onaur
compliance with the .ubstantlve
provisions of the rue, As par of III
enforcement prosram, tho Comm..Ion
wil check the recorr.of individua
fueral homes to ensur that the price
lisll and statement. requied by the rue
ar complete. Since most of the

Iwormatlon which the rue requies be
(lven to ccnswoe.. wi be contained on
the price li.ts and statement of servce.
selected, eVailabilty of those documents
for inspection will make It posible to
detect rue violatlona emciently and
thus to enforce the rue effectively. Tha
recordeepin provision wi thereby
hsve substantial deterrnt value.

The principal alternative to a
recordkeepin provi.lon would be to use
consumer complaints to detect rule
violations. However, evidence on the
ruemakJng record shows that the
frquency with which consume..
complain a bout problems in ths area
doe. not appoach the frquency with
which they occur. -In per ths
absence of complaints I. attrbutable to
ths fact that the experience of mak
fueral arangements Is unpleasant, 80
that con.woe.. ar anOUl to put th
experience behd them rather than to
relieve It by re(l.teri a complaInt In

s. 8-8.. 297 StARe au noe 9. lit

part the lack of comp!a &10 
attrl".table to the fact tht COl
ar no lIently Inor to be
awar that any Imprper practice. have
occurd.

To a conalderabla extent, thersfo
the Commssion wi need to rely on III
own roas to monitor complill
with the rue. The recordeep!n
requirement signficantly incrases Ibe

effectiveness of such monitori byrequi that a .ubstantlal majority of
the Inormtion which .the rua reuisto be disclosed Is readiy avaiable for
axamination by Comm.slon omclal,

2. Costs. The compUance burna
attributable to Section 453.6 are the
task. of: (1) Stori form.; and (2)
removing forms from storage. The
amount of tie which would be reuito perform these fuction. would
depend on the number of fueral.
arranged yearly by a fueral provider,

However, the Commi.alon e.tlale.
that the amount of tie require to
oomply with the provision wil average
under one hour per year for indivdual
fueral provide...

V. Other Economic l..ue. Roi.ed in thePrceedin
In ths section of the regulatory .

enelysls, the Cummisslon dI.cos.es two
economic Issue. not .peclfcally
addre..ed In the enalysl. of the costs
end benefits for partculer rue
provIsIons. One I..ue Is the general
effect of the role on consumer. and
small businesse.. The other issue Is
whether or notltemlzetion wicaU8
fueral price. to rise.

A. Effects of tha role on .moll
businllBses and consumers. There are
approxlmetely 22,00 fueral providers
in the United States. '" A 1973 report by
the U.S. Deparent of Commerce
indicetes that most have e .mall payroll,
with 80 employing seven or fewer
persons. 817 Trade association statistics
show that ii 1972, the average number
of deaths per fueral establishment waa
ninety-four, sa or fewer than two a week.
although actual case volume vares
grstly. " These statistics ..nd othe..

- Tbe calculation which relulted In th 
ar delCbed In . "SuPport Statent" 
the Coion IUbmilted to the Offce of
Maagement and Rudiet puruant to the Paperwork
Reduction Act of 198. Se Letter frm the
ComnuloD, to the Honorable David A. Slocan
(Mrc .. '''2).
"'191 U.S.loduatra1 Outloo 46.
.. U.S. Deartent of Commerc, (1973J Countr

Dulina.. Patte VI- at 28

.. 

SH HoU8 Stoi/ Busleu Subcmar
Hsorina .up Dote 30 al ea 7&- (testiy of
H. Raedwr).

.. &I ".8. KlI"" lIupm nole 3i al 47-- (2&
furaJ pe )leer)i and P. Bate N8tioul Selec
Morc!&nl. Tx 1U (1H fu pe ye).

ar cot with a coc1lon tht
fueral e.teblJ ar priarly.ma bu....

ThUl, It fa avit that doe prary
Impact of the ru wi be 1m .mell
buae.se.. The COmms.ion anticlpete.
that the impact of the ru wi be
priariy manifest in th areas. Fit,
compliance cost. will .ligtly increase
fueral provide.. ' buslne.s expenses:
Tho review of the rue . cost. and
beneflll in Part IV indicate., however,
that complIance cosll wi not be
signcant. Most would be one-time
costs attrbutable to lntial preparation
of the price listl and "statements of
funeral goods and servIces selected"
required by the rue. The only
potentialy ongoin compliance costs

would be those involved In updating the
price lists, providlng the general price
list for retention to customers, and
retain records for e period of one
year. 11re Is no reason, however.. to
believe that these costs would be
any th more than mlnor.

Indeed, evidence on the ruemakl
record confs the fact that compliance
costa would be negligble. "'. For
example, a surey on the subject of
complIance cost., In authoried by 
Commssion, concluded that the cost of
complyi with the rue would not be
signficant, These result. derived from
direct queries to fueral providers about
the dIffIculty they would have had
cOIIPlying with the 1975 vereion of the
fuerel rule. In-depth intervIews wers

conducted st e varety of dierent
fueral homesln the Atlanta area,
Includins uran and rual, large and

small firms. Compliance costs for the
1975 rule versIon, eccordl to the
surey, were not aignflcant for the
lndusU: members sureyed. Even so,
the ssion has subsequently
revised the rue to futher reduce
compliance cOlta.

Additional evIdence that the rue
would not be burdensome comes frm
the expresaed views of two of the major
funeral trade associations. These
associations proposed an alternative
rue vially Identical to the final role
promulgated by the Commssion with

-In reaci thll conc1ueion. the Commssion I,midf tht 1O:n8 parpat. felt oompUanca cola
woul be atcanL ThUl, trde umctioD. and
Individual fual provid. 1y1ca exprelae
conce about compliance 00111. See. 8.. NationalFuera Dircton Alsoclalion, Polt.Record
Comment. XI-8 al60. On the oth hawCOwn grpl and individua COWDeti
expre8sed vlewl that compliance COltl would not

be lubtatial Sse. 8-8, Pot.Reco Coment.
Consumer Federation of America, XI-8, al 
Th Cosion hal ooDt!derd al suc yieWiln
reachln 118 own detenntion.

111ft Pe. MacP.!ia II Co., 1) 9.148
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the exception of a proviion for us of
an alternative price disclosur system.
In submitti their proposal, the trade
associations noted that such a rue
would not'be unduly burensome to
fueral providers. '71

The second effect af the rue upon
smalt buslnessea wi b. Increased price
competition, which could have a
poaltve Impact on pric.s In several
ways. F!rt competition Induced by

grater price inormation could serve
actually to reduce prices as price

. 88nsitivity by fural consumers 
Increased-r, at least competitive
pressurs could place a downward
pressur on future price increases.
Second, greater price Information mey
serve to shift 80me conSWJers away
from higher priced sellers to lower
priced providers, thereby reducing
overall consumer expenditues (and
consequently the mean price). Both of

. these predicted results have In fact
occured in other markets where the
Commission has acted to inse greater
price information, J74 Given the relatively
fixed demand for fueral servces,
increased competition will likely lead to
an actual reduction in total fueral
expenditures, or at least B substantial
reduction in the rate of growth. Thrd,
several individual rule provisions wil
eliminate practices which induce
consumers to purchase certain goods
and servces thoug misrepresentations
or failures to disclose material facts. All
of this wil mean a loss of revenues to
funeral providers. Such revenues afe,
hcwever, attrbutable to deceptive

practices or to practices which foster
noncompetitive market conditions. The

I1ThII aiterative i. dJeculIed in Part 
ll(B)(4),

supra.
I'l Leiter of D, Murson to A. Kramer, XVI-l59,

at 60. The principal difference between the rue and
the propolal of the trade allociations Je that their
p:'DOsalpennUed a package prir.8 with disclosed
wscounls for parte of the package not selected.

FoJJowt promulgation of the Commsllion
trade reguation rue on the Advertsin of
Ophthalmc Gooda and Servcea, 16 CF Par 45(prmtti price advertsin) available evidence
indicates that th, rate of ination for eyeglaaee8
and eye exemiatioIU hili ben substantially lower
than other medical caCt 8ervr;s Bnd other
conllWDer go and aervicel, and in aome
categories. IUch 81 loh contact leMes, averesa
prC881 have ectuaUJ decled.

POl' example, in the year foUowi promulation
01 the. Eyeg!8I1ea rue, pricel for.lh contact 10nsSI
actually decraaed frm 81918 average ofS2 to e198 avera of $2. (Iclude. fu 

packa.e price for
eye 8X8D lenat, fitti ca kit and folow-up
ca. Sour: Health Pructl Resuar Inc.,
Morrstown, N. ; Prce. ar thall collected in en
annual consumor .urey.) Frm October, 197a to
Ocober, 191 the undt'.uted percntage price
Ineraae for eyega8se8 (8.5). was Ie.. than for al
consumer aood (12..), durable Rooda (8.6), ormeca ca (9.4). (U.s. Deparent of Labor,
Buau of Labor Statistics CP Detailed Repo (De
1975)1.

loss of such revenues to fueral
provide.. wil enabl. the economy to
allocate them to more prductive uoars,

Inde"", these lost induotr revenues
represent tho pricipal benefit which the
rue will provide to consumers. As thB
diacussion In Par IV Indicatea, the total
revenues generated .by unair and
deceptive Industr practIces are
.ubstantiaL Thua, the Commssion
anticipates that the rue wi producesigcant benefits to consumers by
allowi them to save on expenses.
These savia will much more !ban
offset any price Increase which might be
attrbutable to the costa of complying
with the rue.

In the Commission s view, these are
the only principal effects whicb the rule
wil produce for conaumers and fueral
provider.. In concludin tha, the
Commission rejects the view expressed
durg the rulemaking proceedIng that
the rue will cause the fueral Industr
to become dominated by lare fis or
chains. 376 Those fmna which meet a
specific demand-such as serv a
small community or a partcular racial,
ethic, or religious group-re unlikely
to lose business because of generally
increased competition. :nsThe
Commission does recognze. however.
that there may be Borne increase in
concentration within the industr
reaulting from the increased
competition. The evidence 8uggests that
there is substantial unused capacity iv.
the funeral market. Notwthstandi ths
excess capacity and low utiization

rates, the absence of competition has
permitted ineffcient sellers to remain in
the market. To the extent that the rue
achieves its intended effect, inefficient
providers will have to change their
operations to become more efficient or
risk going out of business. It would be
expected, therefore, that some
ineffcient businesses, includi
inefficient small businesses, will Buffer
an adverse competitive impact. -

B. The Effects of "Itemization " Upon
Funeral Prices, One of the designated
issues discussed durng the ruemakig
proceeding was whether msndatpry
itemization forces up prices. 811 Afrer
reviewin the evidence, the Commssion
concludes that mandatory itemization
presents opportunties for raisin prices
but that it does not, by itself, require
fueral diectors to raise prices.

116 See, f)'8., R. Saent, New Hampshi fueral
dictor. II-A-431; J. Coucb. minole fueral diector
Th 2,931..;2; J. kerr, Jr.. Se' Thaa.. Kentucky FDA.
Tx 3.03; R. Coala, Prll., Michan FDA. Tx 3,155.

I'N See, e.g., S. Shavell, Prf. Economics. Tx68. 
In 41 FR 7189 (1976) 

(Fal Notice of Rulemak
Designated Issue 28).

42297

The Comm.lon ha. discernad six
dieret argenl8 pre88nted In 8uPPOrt
of the vi !bat itemiation would rale
prices. Each i8 di-d below,

1. ConBumB1' will chaoBe more. Some
fueral providers and others commentedor testied that itemition \'iU J. cJo
pnces because consumers Will bl,Y
more. It was sugeated !bat when.
conaumers see itema broken out on 8'
IIs\, they fid the price. 00 reasonable
that they end up choosing more than
thoy would if the Items ad been
packaged. n,

The record contains no empircal
evidence aupportig or refuting this
claim. However, even if itemization had
tha effect of allowi r.oasunuati to
choose more than they would have
under itemization, that result would not
be a reason not to require itemization. It
Is eviden! that such a result would he
the operation of consumer choice, nnt
any result of increased costa or
marketplace distortions intrcduced by
the rue. The puroae of the rule is to
enhance conBunu r choice. If Borne
consumers choose to buy more, with a
ekar understandig of the price
aa.ociated wIth that choice, thAt is not a
concern to the Commssion. Ol.ht;1'
consumers wi have the right to choose
less:

2. Prices wjJ be chaned. Other
fueral directurs teatified that if th.y
were required to examine their pricing
strcture as a result of having to compile

a new price list, many would decide that
tho prices that they had been chargg in
the past were too low and that the
prices ougt to be raiaed. '"

AgalnJ!ch an argent is not of
concemo the Commssion. The
arguent ia not that the rue willmpo.e
COJts which must be passed on to

consumers in the form of higher prices,
but simply that fueral dictors have
decided to incrase profits by raisin

prices. Funeral directors are, of coure,
perfectly free to do that :It any 

u.... TLa
rule has nothng to do wi th such a
decision other than the fact that It
requies funeral directofd to th about
prtces in compilin a new price Ii,t.
Whe fueral dictors may choo". lu
raise their prices in order to increase

ir profits, it is certain1y not I;
necessary result of the rule.

III Se. B.8.. NSM, "Prl8ive MortarMethoda" D.C. Ex. 20 NSM "HemiUon May
Incrase Your Total Prfit Marg" D.C. Ex 20.

I'SB6, 8-8" Anderaon, Pr., Uta FD(\ Tx 6148
'Te FoUy of Itemition. MOltuar Man tIl1tJnl,
Jan. 19' 8t8, ll-l-l1S; Oral Pr48ntaboD of Tom
Clk, gen8ral oounael of NPA, Feb. 28 1979 (1M:158159)j NPA Polt-Record Comments, XI-& at
49 Report of the PmJJidl OfClr: BUp, e 8. et
101.
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3. Coit Cot& s. lira
pIdero - COsnta tht the 
cOliance OOta \m by the rue
wil be paue OD In th fo of Jaerpr- to th co...
For th 19- di aboa. thCollsloD bell.. tht th di 

complian OOta wi be mI Whe
such costa wi unblably be passa
on to COD8ra rathr th ab8
by fura ho.s,'" such Inass
should ba as IIsat as the coliance
costs thmalv...

4. The "economies of packagi11 .
af1ument' Other fueral provide
eppeM to are that an Identica set 01
goods and .ervs wil lnerenUy coat
more on an itemid basI. than on a
packaged basis and that the bier cost
wiU be passed on In the lorm of higher
prices to conaumers. In other words, toe
argwent la that there ar ueconomies of
paokagi" which result In a lower cost
for packaged servce. and mercandise.
The analog ia often mad. to th "blue
plate special" versus the "a la care
menu. S8

There are economies of packagng for
many goods and servces in our
economy. Some products ca be offered
more cheaply to conaumero by bein
peckaged because It cost. less to
produce them in a packaged form than
in an unpack.ged form.

There is no evidence to sue.
however, that there are any sigflcant
economies of packagig in fuers!s. The

cost 10 the fueral dictor of offeri a
set of goods and servces Is much the
same whether the part ar offered
separa tely or together. The only
potential sevis in packaging is the
aavinga in tie !bat It mey take to
discuss individual requesta under
Itemla tion. ..

-Se. 8-8., R. Dyer, New Yor Funeral Direor,
Tx 15771: J. Ca Pr New Yor FDA. Tx 13."I Prt marg in th fural mdatr ar
general amaU an demand it DoleenaiUve to price.
Blackwell Compreeiliv8 Outl, D.C. Ex 29 al
14, 20 AI a fe.oJl. any incr&IBI in coale wi
unoubted, be fuy palMd on to oownen.
. :! In fact, th "ec 01 packaglD8 lUent
.. oeVIN made explicitly, but onl by anlogy to
Iltuatlun in which .uch ecomies exit. 

B.a., the
blue plate lpe11 8ft. e.g., H0U86 Small BusinsSB
Subcmm. lfrlng.. .upru note 30 al 71 (l8ItioO)
01 H. Raet, Exc. Dt. NPA

IITQ tae an obvOU exaple. II il 
of chape

to buy. radio on. ca wben II DOme. a. atadad
eqwpmant th to order it I8partel)', alDee th
anulactu CM (!III co.t, by limply IDclud1ns .

radio in 8Y' ca, Tbf manufactu caa buy the
radial at . lower prce beUH It I. buyi them b.
greate volume and ca cui labor COltl by inlaWn
radio. on al ca rath th on lOe ca but not.. oth

-The I' sbowl that the gral majority of th
.. of fueral bome. II fied C0 fa: overhead

wblch wi nol var whether fuerl are offer 
a packp balll or UI ilell b88i8 See. e.8..BI.ck.U. D.C. Ex .. Appendi B. Bxibi.. 1;,

Even if I! were modell di bowever. th rWe eX181y
permts fu dicton to oftr
pac. .. la a. they aI of
.. BA aece on lI Itam bas..Thfo If thre er any .avi 
paakag. th ca be ""ue on 
tho.. CODaumen wbll er inleaeta In
package price. Coum wh er not
Intere.ted In pack' may bave to 
somewht mor in ord to buy on lI
Itemid ba.ls, but tht is their cbce.
Furer, any incrase in price fo 
total packge may be mora th offoel
by the consumer s abilty to dace
unwante ites.

5. The effect of declination. The
remani ergenta do not clai thai
itemiation wi alfectthe fueral
diector . coa but intead recoe
thai itemiation-may result in a shi of
prices presently chd. The argumenta
assume that overan revenues and
overall profita wil remain unchaned.'"

Some fueral providers and others
arged that if a substantial number 01
consumers declina items that would
ordinarily be included in the package, In
order to reta the same revenue and
profit level, other price. would have to
be Increased to make up for the lost
revenue.

The rule does not reguate how
funeral direclors determne prices.
Consequently. fueral diectors may
shift prIces and set prices for pars of
the funeral which they believe 
appropriate. Some fueral diectors may
well choose to charge more for Items
whIch consumers are leas likely to
declne in order to make up for revenue
lost on items consumers are more liely
to decle. Other pricin strategies are
also possible. AB a reau In the shorl
term there Is the posaibllity that some
consumers wil be payi more, whie
others are payin less, than they would
under a package pricin schelne.

Tbe arent that some prices wjll go
up depends, however, on the assumptiOD
that funeral directors will simply be able
to .,,ccver any loot revenue simply b:;

raIsIng prices. As price competition
Increas.., such a strategy may not be
possIble. Instead competition 
generate pressure on fueral d.ctOI' to
beccme more effcient and to cut costa
as the priary means of retainin .
proftable levels, rather than by raisin
prices. Furer, to the extent that

itemIzation allows conaumers to choosa
less than traditional fuerals, the
increased1!emand for less than 
furals may stiulate Inovative new
aervces and allow the market to

.- Blackwell, D.C. Ex 20, Comprebenlve Outlin.
Exibits 6-

"'NFA Poat- Recrd Commt, XJ id.

resp AB . re !b IOIl ru efft
of ltamUon i. exed to drve aD
prices dow to th !)mpetiUve leel.

6. The effec of Itemization on !he
lowest-priced packag 

funerl The
major arent advance by fueral
provider and trde aasoclation.,
bowever, Is th itemzation win
nece8sarly ceua the price of the
lowest-priced pack fuerals. to 
increase. Again, the arent assumes
that revanue and prflt.bilty wlll

remain the same; threfore, tbe

arument also assumes that the price of
the averae package fueral \r.i:: I)
the same, while the price of thp h;" PC!t.
priced package fueral wil ,".

";:

decrease. "'

Under the present system of package
pIlCln many fueral diectors
arparntly determe prices .... ..- a
graduated recovery" approarh .-

BFsically, ths method mean :l...
packages ar priced 80 tht bUYf'r" 

hier-priced fuerals ar contrbuti
prJportonately more to overheaa anU

fixed costs than are buyp.rs of !"''' 'er
priced packa fuerals. Since the only
varable between a bier-priced funeral
and a lower-priced fueral Is the casket
selecte.. another way of explain
this method is that buyers of the low-
priced fuerals are payin more than the

buyer of the low-priced fueral for tha
idanticQ,scrvlces. "Grac.uHled
recovery" therefore allows the fueral
provider to lower the price of the
package fueT91 on the low-pri,.p pnri

ce any loss is made up by raising
pnces on th lJ-priced end. 3io

essence. buyers of hier-priced
package fuerala are subsidizinR bUytJfS
of ower-prIGed pack.age fuerR I q '-Uu

"'Dr. AJ Rapp '" Rxpe:t8f1 1""11"" nt
PrV".-. Qwtl en Fual Serv'' p."f'
II NS PosH"ecd Comt X1' 

~~~

. 5.1 
107.

td.
187 Sta.Krt Ilpra hOle 9. at 39IWSomeful provide indicated that the

deaiT to crate luh8tdi low-priced fueralt
atemm frm th fu d1or . belief that a fu
packge fu.raihod be afforble even in the
lo income ranp. 10 tht evel'one can afford afu dJed fu. Se, ..,., NFA Poat-Recrd
Comment, XI-M Ot coentatol' nntfl
however, that Ne a pr Itrte8Y could iner",e
profits. 5f, e.s" Dr, Michael LawlOn, D.C. Ex 2t ..
tt; ShyeU, D.C. Ex 13. al 18.
.. 80me bave I" tht th undiacloat

IUblldJ I. Im in that buye-.. ar not pafl
th ' 'te tr 0081" for th ite bougt. OtheNl bAWll\1ted thalli II Dot th fuera ditor , role ...
rellocte tnOOe by subaidlzi the !O.

~~~

lowe-incoe OOl1umerl with the fuc:'.::.. w :.;oincoe conaun:u';f'ti. Aad atherl helve cOLfJ.c1IU,J
thi even if au.. a 8uoal 10 appropriate. thure is no
guar.ntee thai grdualed rever acbevea thHI
resu t. Po CORIr1 may oftn be OJeoo8r who bu,. the mora exrnllv
(Bden081B li re mppora the cJ

'- 

example, thai blacl bUl more 6.',;pem.

:... :.........
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The rue requires the prices of each
part of the package to be discloaed
.eparately. Funeral providars are that
thie means that they wi be requied to
charge al btJers the same price for the
same servces.'" Since th would
prevent fueral dictors frm 
buyers of higher-prid package fuerals
more than buyers of the lower-priced
fueral for the same Ite it would end
the present subsidy of th buyers of the

lower-priced fueraL As a consequence,
It Is arged that the prices of the low.st-
priced fuerals would have to increase.

Tbe Commission recognizes that
fueral directors may chose to respond
to the rule by raising the prices of the
lowest-priced fueral. The Commssion
does not believe. however, that this
result is required by the rule. The rule
dces not preclude the use of "graduated
recovery." Unddr one alternative format.
for example. funeral directors may quote
a single price for professional serviced
and caskets. That price can be
structured to achieve a graduated
recovery effect. Even under the
alternative list, funeral diectors can
price caskets to achieve the same result.

Nevertheless, some fueral directors
may choose to raise the prices of the
lowest-pricen package funeral. The
impact of this change, however. may not
be great for two reasons. Firt, such
increases may be offset by savings
which consumers C8 achieve by
declining unwanted items. Second
increased price competition will
generate pressure to keep prices down.
Finally, nothng In the rue wi prevent
fueral directors from meetig any
perc ived social responsibilty to make
services available at nominal charges
for welfare cases or from charng
special lower prices for inant death or

. other special cases,
The evidence aubmitted durg the

rulemaking proceeding is consistent
with the Commaaion s findin that
while itemIzation presents opportunities

for funeral providers to raise prices,
which same funeral diectors have in
fact done, it is not necessarily required
by the rue itself. Many funeral diectors
testifed that prices increased after

than 9ducated white consumer, see CalCAG Study,
supra not 247, at 301).

The Commssion does not sugeat that such
subsidization III imprr, no dos it believe that It
Is the Commion . fucto!. to judg the soal
value ofluch . prct aceme. The Commial!ion
recognizes that many itema In our economy have.
pricin strctu in which 80me itms contrbute
proportionately mor to proDt than to other items,

-Ths ,ult don no faUow directly frm 
rue. but frll th fueral diecor , reuctace to
dl8close diert prces to dieret pepw for the
same items, A Rappaport. llI-111 aI10-11; Oral
Prsentation of Tom Clark, GC. NFA. at 154.

Itemi.atloll "' while oth testied that
their prices did not IncralH.
VI. Other Motters

A. Effective Dotes. Becauae of the
legialative review provisions set fort In
Section 21 of the FiC Improvements Ac
0/1980, the effective date of th rue is
moat appropriately lied to the 
conclusion of the legilative veto

period. 'OJ Under the term of th statute,
that period rus for niety caendar
days of continuous legslative session.

Industry members have been on
notice since July, 1981, of the terms of
the rule. In addition, the rue and this
statement wil be avallable durg the
legislative review process. which is
likely to take at least four months. We
have detemiined that the rue .bould
become effective thee months after
conclusion of Congressional review. We
believe that thee months is 8 suffcient
amount of time both the industr and
consumers to hecome familiar with the
requirements of the rule given the
opportunity to become fam.ilar with the
rule durig the legislative revIew. The

Commission wil accept petitions for
exemption, pursuant to 1453.9 of the
rule, during this period. 

B. Mandatory Review. Section 432.
requires the Commssion to initiate a
rulemakng amendment proceeding,
pursuant to Section 18(d)(2)(B) of the
Fed ral Trade Commssion Act. within
four years after the effective date of 
rule, to determe whether the rule
ehouJJ be amended or terminated.
Under the terms of Section 16(d)(2)(B)
and the Commission s rues of practi,
an a.mendme-ut proceedi wi provide
fuB opportunity for all interested pares
to provide data and ,views on the
question of whether the rues should be
modified or terminated and wi include
the rights available under a Magnuson-

St:e, e.8" F, Galante. Nl:w Jeroey fueral

dirt:Gtof, Tx 173435; T, Sheehan. Prs., New Ienl8Y
FDA, Tx 45657; R. Johnson, Indiana fueral

director, Tx 12.46; J. WyUe. Exec. Ditor,
Florida FDA, Tx 8714-17; H. Coate!!, member. Stala
Bd. of Embalmers and Funeral Directors of
Kentucky, Tx 398-m M, Heitner, Minnesota
funeral dictor, Tx 334G-41, See also. NSM
comment on Revi&e Rwe, XV-158, at ApPndi B.

See, (J'8.. G. Prmm, Prs.. Empir State FDA
(NY), Tx 264; N. Panepinto. Dirctor, New York.
Buredu of Funeral Dirctin, 'I 30 S. Hausmann,
ExaG, Directol', Ntiw Jersey FDA, Tx 533; M.
Dl1miana. New I81oy fuer di, 'h 1311: C.
Whigha New Ie.Y fuer ditor. Tx 766 M.
Wateraon, Minesota fueral dicto, Tx 3746
W. Kider, Prs" Miesota FDA, Tx 328; P.
Hultquist, Californa FDA. Tx 76. Cf J. Wylie,
Exec. Direor. Florida FDA, Tx 97UoZ4.

U!The present lealliVi review pmon is
scheduled to termte on September'3D 198 If DO
other legslative review proess apples afer tht
dale. the legslative review proce wi he
considered concluded fOt :te pu8 determinin the alecve date of th 

Moas proceedIng to liited cross-examtion.
In addition, the Commasion Is

required to decide, wi eighteen
months after the ruemak IWendment
proceedi has been initiated, w!:ct"or
the rue should be modied or
termated.

The Commssion hao eolabltsheil .'''is
early review procedu to ensur that
there is a need to continue the rl1l A1ter
i' has had "" opportty to work In !he
marketplliGI:. If the rule operatRR "UI

expected, there should be increased
competition in the market whirh TTay
obviate the need for COTItin

:= 

.:.1cral
il1tervention. Requiring an earlll
amendment proceeding commit8 the
Commission to conductg a pubhc
proceeding, open to fulJ participstion, to
review the operation of the rule and its
effect. At this time, the CommissIon
expects to 'have data from lis own
Internal impact evaluation to aid In the
consideration of thelIe issues. The
Commission will consider whether the
rule should be modified or terminated .t
tl!at time.

While the rule is expt:cted tu Uil HI1H
price competition, the Comm sion
Cf.mnot say on the basis of the present
r.cord when the rule s impact will begi
tc be- felt. For-a: number of reasons, the
effect o!thp M,1p may take longer than in

other industries. 31 Nevt:rtheless. the
Commission IR r,mmittp.d to re'ct!e'Ning,
at an early date, whether the rule
appears to be operating as exppdp," r'
w1)ether 

,. 

dic8tion 18 requL..

":.

If the mC1JAtHlJiti problems addrssed
by the rule appear to be largely solved
by increased competition, the .
CommisJjIg wil consider termna ting
the rut that time.

Accordiy, Title 16 of the Code of
Federal Reguations is amended by tho
addition of new PDrt 453.

PART 453-fUNERAL INDUSTY
PRACTICES

Scr.,

453. Definition&.
453.2 Price disc.08,
453,3 Misrepreentations.

---

As d.!lus8ed previou8ly, tA pu(;aatl UIII

fueral is inl:qut:nt. Consequently, many
consume", wtU not have exposur to pr:C!3 Ii",... ni
other prosi. of the rne for many y,u'PO ,!..
the stiulus for p,;r.e competition, at Jr:' ;c.i
i8 likely to come frm aelen ra+Jw thll.. L...to;....
ThE' extent to which new entra.ntB begl ; "-"ko'''''
on '.he basl8 .-f ti1ice, or which .,xJali IU:IJHn u
10 wmpete or advertte price.. 18 liely to dt'tenM

i quicky competition begi to effect th
ma::ketplace. Con8ideri the industr' ll Ir..tHnt
oppositon to price advertiai, IId othp

coMlrints on price compttitIor and bc.:-
entry, It is diuh to preict bow quickl)' ....

...

carr petition wi eDlrg.
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Sec.
463. Requid pore.. of fueral 800 or

Cunera I8rvlce..
'13. 5 . Sece provided without pri

approvaL
453.8 Retentioc' of docenta
453.1 Comprehenlon of d1088.
45.S Delor.U"" of Intenl
453.9 Statu exemptions ,
45.10 Mand&tory review. '
Authty Se 8(8) 38 Stal 721 (15 U.8.C.

'81: 80 Stal 38, .. smnd.d. 81 Stal 54 U.a 

&&).

'81 Do.dIl8
la) Accountins year. Accounting

year" refers to tha partcular calendar
year or other one year period used by a
funeral provider in keepIng fiancial
records for tax or accounti puroses.

(b) Alternative container. 

alternative contaier" ia a non-metal
receptacle or enc!osura, without
ornamentation or a fixed interior lining,
which is designed for the encasement 

human remain. and which i. made of
cardboard pressed-wooq, composition
meterials (with or without an outside
covering) or pouches of canvas or other
ma teriala.

(c) Cash advance item. A "cash
advance item" Is any item of service or
mercbandi..descrbed to a purhaser

- 8S a "C8sh. advance,

" "

accommodation,
cash disbursement," or simiar term A

""sh advance 110m Is also any Item
obtained from. thrd party and paid for
by the fueral provider on the

purhaser s behalf. Caab advance items
may include, but are not limlled to, the
following items: Cemetery or crematory
servces:.pallbearers: public
transportation; deI'Y honoraria;
flowers; musician8 or singers; nur8es:
obituary nolie..: gratuities and death
cer ific8te8.

(d) Casket. A "caaket" Is a rigId
container which is desiged for the
encasement of human remains and
which is usually constrcted of wood,
metal, or like materIal, and ornamented
and lined with fabrIc.

(e) Commission. Commission" refers
to the Federal Trade CommasIon,

(I) Crematian. Cremation" Is a
heating process which incinerates
human remains.

(g) 

Crematory. A "crmatory" Is any
persn, parership or corporation that
perform crmation and sells fueral
goods.

(h) Diret cremation, A "direct
crmation" Is a disposition of human
remains by cremation, wIthout formal
viewing, visitation, or ceremony with
tbe body present.

(I) Fueral goode. Funeral goods" ar
the goods wbich are sold or oUered for
sale directly to the public for USe in

connaction with fueral services.

(j 

Fueral provider. A "fueral
provider" is any person, partrship or
corporationJhat sells or offers to ..n
fueral goos and fueral servces to tbe
public.

(k) Funeral servi

&. 

Fueral
..rvlces" ar any ..rvces which may be
used to care for and prepere dece.sed
buman bodies for bural, CImation or
other final disposItion and arane,
supervse or conduct tha fueral

ceremony or the fial disposition of
deceased human bodies.

(I) Immediote burial. An "imediate
burial" is a disposition of human
remains by burial. without fonnal
viewing. visitation, Of ceremony with
the bod ' present, except for a graveside
service.

(m) Outer burial container. An "outer
burial container" is any container wWch
is desiged for placement in the grave

around the casket including, but not
limited to, containers commonly known
as burial vaults, grave boxes, and grve
liners.

(n) Person. A "person" is any
inwvidual. partership, corporation,

association, governent or
governmental subdivision or agency. or
other entity.

(0) Services of funerol director and
staff The "servces of funeral diector
and ataff" are the servces, not included
in prices of other categories in
I 453.2(b)(4) which may be furnlshad by

. '

a fueral provider in arrangin and
supervising a fueral. such as

conducting the arrangements
conference, planning the fueral.

obtaining necessary permits and placin
obituary notices.

(p) 

Unfinished wood box. 

unfmished wood box" Is an
unornamented casket made of wood
whIch does not bave a fied interIor
linin.

1453. Pr ci-
(a) Unfair or deceptive acts or

practice.. In sellng or offering to sell
fueral goods or funeral services to the
public, it Is an unfair or deceptive act or
practice for a fueral provIder to flitl to
furnish price inormation disclosin the
cost to the purcbaser for each of the
spacific fueral goods and fueral
services used in connection with the
dIsposition of deceased human bodies,
includin at least the prica o(
embalmg, porttion of remain
use of facilities, caskets, outer bural
containera, Immediate bural., or dict
cremations, to persons inqll about
the purbase of fuerals. Any fuaral
provIder who complies with the
preventive requirements in persgraph
(b) of this section is not engaged In the

unair or deceptive acta or pracllces

defined here.
(b)Prventive requirements. 

prevent thetic wlfair or dmtive U lb or
practice&, p. wen 8a the unair or
deceptive acts or practices defined in
I 453.4()(1), fueral providers must:

(1) Telephone price disclosures. (i)
Tell persons wbo call the fueral

provider s pIece of buaineas and aak
about the tenns, conditions or prices at
wblch fueral goods or fueral servces

afB offered. thai price information 18

available over the telepbone.

(Ii) Tell persons who ask by telephone
about the fueral provider s offering" -
prices any accurate inormation from the
price lists in paragraph (h)(2) through (4)
of this section which reasonably
answers the question and any other
invnnation which reasonabJy an:;'
the question ami which is readliv
available.

(2) Casket price list. (i) Give a prInted
or typewritten price list to people who
inquire in person about the offerigs or
prices of caskets Of alternative
containers. The fueral provider mllRt

offer the list upon beginnng discussion
of, but in any event befor. showing
caskets. The liat must contain at least
the retail prices of all caskets and
alternative containers offflred which do
not requir special orderin, e ough
information to identify eaoh, and the
effeotive. date fOl'the price list. In lieu of
a wrtten list, ether forma(s, such 88
notebooks, brochures, or chart may be
used If they contain the same
inormation as would the printed or
typewrtten llst,apd wapldY it in a clear
and conspicuous manner. Prvided
however. that fueral providers do not
have to make a casket price list
avaiable if the fueral providers place

on the generpJ.rice list, specifed in
paragraRh)(4) of this section, tbe
infonnation whicb is requied by ths
pare.graph (b)(2)(i) of tha uection.
. (iii Place on the !lst, whetber a printed
or tyewrtten list or other fonnat is
usee: the name of the fueral provider
piece of busIness and a caption
desrzibln the li.1 a. a "casket price
li.t."

Outer burial contoiner price list. (i)
Give a prited or tyewrtten price !lst
to persons who inquie In person about
outer bural container offerigs or 

prices, The fueral proviper must offer
the list upon begi di.cu8sIon of. but
in any event before showi1he
containers. The list must contain at least
the retail prIces cf all outer bural
containers offered which do not requir

special ordering, enough Information to
Identify each contaIner, and the .
effective date for the priceall,ted. In



Fed aester Vol. 47, No. 100 Friday, Setember 24, 1982 Rules and Regations 4201
lie,! of a wrtten list, the fueral prvider.
may use other formal1, suc as
notebooks, bro_, (I char, 1f the,
contain the sam inormatin as the
prited li tywrtten Ust, and display it
in a cl ar ani! conspicuou manner,
Prvided however. thlll fueral
providers do not have to mak an out.r
bural container prlcenst avaiable if
the fueral providers place on 

g.neral prc. Ust, specied in paraph
(b)(4) oflb. secIon, the inatlon
whi h I. requi by ibs paraph
(bJl3)(t) of ibs secIon

(ii) Place on the Ust, whether. prited
or typewrtten Usl or other format is
used, the name of the funeral provider
place of business and a caption
describing the list 88 an "outer burial
container price liBt"

(4) General price list. (I) Give a
printed or tyewrtten price list for
retention to persons who inquire in
person about funeral arrangements or
the prices of funeral goos or fueral
servces. When people inquire in person
about funeral arrangements or the pMC

of fueral goods or fueral servces, the
funeral provider must offer them the list
upon begiin discussion either of
funeral arrangements or of the selection
of any rtlneral goods or fueral services.
This list musl contain at ieast the
following information:

(A) The name, addreas, and telephone
number of the funeral provider s place of
business:

(B) A caption descrbin the list aa a
general price list"
(C) Tbe effective date for the price list;

and
(D) In immediate conjunction with the

price disclosures required by paragraph
(b)(4)(ii) of this section, the statement:
'Tis lisl does not include prices for

certain items that you may ask us to buy
for you, such 8S cemetery or crematory
services, flowers, and newspaper
notices. The prices for those items wil
he shown on your bil or the statement
describing the fueral gooda and
services you selected. II

lil) Include on the price list, in any
order, the retail prices (expressed either
88 the flat fee, or 8S the price per hour,
mie or other unit of computation) and
the other information specifed below
for at least each cf the followig items,
if offered for sale:

IA) Forwarding of remains to another
fueral borne, together witb a list of the
servces provided for any quoted price:

(B) Receiving remains from another
fueral home, together with a list of the
servjces provided for any quoted price;

Ie) The price range for the direct
crema tions offerd by the funeral

provider, together with: (I) A separate
price for a direct cremation where the

puraser provideo the cota-(2)
separate prices for e ch 
crmatin offere IDcludi an
unshed woo box Or alterati
container: and (3) a descpti of the
servces and cotainer (wber
applicable), inude in each 

(D) The prce ran for the imedate
bural. offered by the fuer prder,
together with: (1) A separte price for an
imediate bural where the pnaser
provides the casket; (2) separte prcesfor each imediate bu offer
including a cesket or alternative

container: and (3) a descrptin of the
services and container (where
applicable) lnciuded in that price;

(E) Transfer of remain. to fueral
home:
(F Embalming;
IG) Other preparation of the body;
(H) Use of facilities for viewing;
II) Use of facilities for funeral

ceremony;
In Other use of facilties, together

with . liat of facilties provided for any
quoted price;

(K) Hearse;
(L) Limousine;
1M) Other automotive equipment,

together with a descrption of tle

automotive equipment provided for any
quoted price; and

IN) Acknowledgent carda.
(iii) Include on the price list, in any

order. the followin inormation:
(A) Either of the followi:
(1) The price range for the caskets

offered by the fueral provider, together

with the statement: "A complete price
list wil be provided at the fueral
home, ; or

(2) The prices of indIvidual caskets,
diaclosed in the maner specied by
paragraph (b)(2)() of this section; and

(B) EIther of the following:
(I) The price range for the outer bural

containers cffered by the fueral

provider, together with the statement;
A complete price Ust will be provided

at the funeral home. ; or
(2) The pricea of indiyjdlial outer

bural containers, disclosed in the

maner specified by paragaph (b)(3)(i)
of this section; and

(C) Either of the followi
(1) The price for the servs of

funeral director and staff, together with
a li.t of the principal servces provided
for any quoted price and, If the charge
c.nnot be declined by the purbaser, the
Btatement Jh8 fee for our serces will
be added to the total cost of the funeral
arllngemen LB you select. (This fee is
already included in our char.. for
direct cremations, immedte: burials.
and forwar or recevin remains.

)";

(2) Th followi statement; '1ease
note that a fl! for the UJ of on servce
Is Includ.d in the prce of oar casket.
Ou ..rYceslnclude (spfy)." The
statement must be place on the geeral
price Ust togther with casket price
rane, requi by paraaapb
(b)(4)(li)(A)I1) of ibs section, or .
tosether with the prices of Individual .
caskets, requid by (b)(4)(iI)(A)(2).

(5) Siatsent 0/ fueral goods andservices selecd (I) Give an itemi
wrtten statement for retel1t1on to each
person wbo arranes a fueral or other
disposition of human remain, at the
conclusIon of the discussion of
arrangements. The statement must list at
least the followi inorm.tion:

II.) The funeral goods end funeral
servIces selected by that person and the
prices to be paid for each of them;

(B) Speclfically itemid casb advance
items. (Tae pricea must he given tu the
extent then known or reaaonabJy .
ascertainable. If the prices are not
known or reasonably ascertainable, 8
gooe! faith estiate shali be given and 
wrtten statemeot of the oclual chares
shall be provided before the fial bil is

paid. ); and
(C) The total cost of the good. and

services selected.
Iii) The Information requid by this

paragraph tbJ(:j' Of ths secton may be
included on any contract Itatemp.nt, 

01"
other document which the fueral

provider wuuld otherwse provide al the
conclusion or discussion of
arrangements.

(6) Other pricing methods. Funeral
pro\' iders may give persons any ou"c:.
price inonnatifln, in any other format. in

addition to that requid by paragr.pb
Ib) (2), (3),

.j 

(4) of ths section 8U lung
as the &lent requied by paragraph
(b)(5) of thia ,ection Is given when
required by the rue.

.3 M

(a) Embalming Prvisions.-il)
Deceptive acts or practices. In sellg or
offering to sell fuera goods or fueral
servicea to the public, it Is a deceptive
act or practice for a fueral provider to:

(i) Represent thai state or local law
requires that a deceased person be
embalmed when such is not the case;

(ii) Fail to disclcse thai embalming Is
not requied by law except in certain
specia1 cases.

(2) Prventive requirements. 

prev-cnt these deceptive acts or
practices, a8 well as the unfair or

deceptive acts" or practices defined in
fi fi 453.4(b)(1) and 45.5(2), fue,.
providers must:

(I) Not represent that a deceasd
person is required to be embalmed for
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di crmation. imedite bural a
fueral usin a sealed cas or If
I'frgeration Is availabls and ths fueral
ts without viewi or visitation and with
a closed casket when stata or loca law
does not requi embal and -

(II) Place. the follo dilosur on
ths general prlce IIs requid by
f 453.(b)(4), in Imediate conjunc!lon
with the price shown for embal
Except in cartain special cases,emal 18 not reuid by law.I!ba may be necessar, however,

If you select certain fueral 
errangements, such as a fueral with
viewi. If you do not want embalm
you usually have tha right to choose an
arangement which doi not requi you
to pay for it, such as dict cremation or
Imediate bural.

(b) Casket for cremation provisions.
(1) Deceptive ac18 or practices. In sellg
or offerig to sell fueral goods or
fueral servces to the public, it is a
deceptive act or practice for a fueral
provider to:

(i) Represent that state or local law
requires a casket for diect cremations;

(II) Represent that a casket (other than
an unniahed wood box) is required for
direct cremations.

(2) Prventive requiremen18. 

prevent these deceptive acts or
practices, a. well 88 the unair or
daceptive acts or practices defied In
I 453.4(a)(1), fueral providars must
place the following disclosur in

Imediate conjunction with the price
rane shown for diect crmations: "
you want to orrane a dict crmallon.
you can use an unshad wood box or
an alternative container. Altemative
containers can be made of materiala like
heavy cardboar or composition
materials (with or without an outaida
coveri), or pouches of canvas." Ths
disclosur only has to be placed on the

general price list if the fueral provider
aranges diect tremationB.

(e) Outer buriaJ container
provisions.-(I) Deceptive acts or
practices. In sellng or orreri to sell
fueral goods and fueral servces to the
public, it is a deceptive act or practice
for a fueral provider to:

(i) Represent that state or local laws
or regua t!ons, or parcular cemeteries.
requi outer bural conteiners when
8uch is not the CBS&;

(II) Pail to discloss to persns
arang fuerals that state law does
not reuire the purhasa of an outer
bural container.

(2) Prventive requirement 

prevent these deceptive acts or
practices, funerol providers must placa
the followin disclosur on the outer

bural container price IIs requid by
f 453.2(b)(3)(li), or, If tha prices of outer

bural contalars ar listed on the
generol price lis requi by - 
1 453.2(b)(4), in Imedate conjuncton
with thOIa pricea: "In most aras of tha
countr, no state ,,. locl law maks you
buy a container to surund tha cosket
In the grave. However. ma cemeteries
ask that you have such a contaer 80
that the grave wi nohin In Either a
burol vault or a grave lier wi salil'
these requiments.

(d) Geer provisions an legal ond
G8metery requirments.

-il) Deceptive
acts or practicas. In sellin or offeri to
se II fueral goods or fuera servces to
the public. It Is e deceptive act or
proctice for fueral providers to
represent that federaL stote. or loca
laws, or particular cemeteries or
crematories, require the purase of any
fueral goods or fueral servces w,!en

such is not the CBse.

(2) Preventive requireIJent.

.. 

prevent these . deceptive acts or
practices, 8S well as the deceptive acta
or practIces Identified in 1 453.3(a)(1),
1 453.3(b)(1), and 1 453.3(c)(1), fuerol
providers must Identify and briefly
describe In wrting on the statement of
funeral goods and services selected
'requied by 1 453.2(b)(5j) any legl\,
cemetery, Dr crematory requiment
which the fueral provider represents to
persons as compellng the purcha8B of
funeral goods or fueral servces for tha
fuerel which that person Is arangin

(eJ Provisions on preservative and
protective value claims. In Bell or
offsring to sell funeral goods or fueral
services to the public, it Is a deceptive
act or practica for a fueral provider to:

(1) Repreaent that fueral goods or
fueral servces will delay the natural
decomposition of human remai for 
long-term or Indafinite tie:

(2) Represent thot fueral goods hove
protective featus or wil protect the
bod, frm gravesite substances, when
8uch is not the CBse.

(f) Cash advance provisions.-il)
Deceptive octs or practices. In sellin or
orreri to aell fueral good. or fuerol
servces to the publIc, it ia a deceptive
act or practice for a fueraJ provider to:

(i) Repreaent that the prica chared for
a cash advance item is the same as 
cost to the fueral provider for the item
when such is not the caso;

(iI) Fail to disclose to persona
arrang fuerals that the price bein
chorged for a casb advance lIam Is not
the sall as the cost to tha fueral
provida.. for the Item when such is the
case.

(2) Prventive requirements. 

prevent these deceptive acts or
practices, fuerol providers must place
the followi sentence In the general
price IIs at the end of the cash

advances diclosu reqa by
f 453.2(b)(4J(i)(C): "We chare you for
our servces In buyi tbe items," Ifthe furol provier ma.. a .hare
upo or receIves and retais a rebate,
commssion or trade or volume discount
upon a cash advance item.

I 45 Req "".. 01 funeralgo or ful- 
(a) Casket for crmation provisians.

(1) Unfai or deceptive act or practices.
In sell or offeri to cell fueral
goods or fueral servces to the publIc, it
is an unair or deceptive act or practice

for a fueral provider, or a crematory. to

reui that a casket other than an
unfished wood box bE. pW'cha c:": ;UI.
diect crems tion.

(2) Preventive requirement. 

pl' event ths unair or deceptive act or
practice. fueral providers 

IT,,
an unshed wood bOA or alterlH1tIV8
container available for dirct

crema lions, if they arane diect
cremations.

(b) Other required pun;hases of
funeral goods or funerol services.-il)
Unfair or deceptive acts or practices. 

sellin or "reeri to sell fueral goods
or fural servces, it is an unair or
df:ceptive act or practice for a funerul
provider to condition the fushi 
ar.y fuera: good or fuE ra1 8tH' \, i(. lo Ii
person arang a fueral upon thepura e of !iy other fueral good or
fueral service, except as required by

law or as otherwse permtted by this
port.

(2) Prventive requirements. (i) To
prevent ths unai or deceptive act or
practice, fueral providers must:

(A) Ploce tha followJ disclo.ure 
the general price IIs Imediately abo..
the prices required by 1 453.2(h)(4)(iI)
and (ilp. e goods and servce5 6hawnbelo.. those we can provide to our
customers. You may choose on! ' th
items you deaire. If legol or oth.r
requirments mean you must buy any
items you did not specifcaly ask for,
we 'wi explain the reason In wrti on
the statement we provide describing the
fueral goods and servces you
selected. II

Provided, however, That if the charge
for "servcea of fueral dictor ond
staff' cannot be declined by the
purchaser, the statement sbainciude
the sentence: "However. any fueral
aranementa you select wi I"dude "
ahare for our servces" between tho
second and thd sentences of the
statement specified above herein: and

(BJ Place tho foliowl disclosur on
the statement of fueral good Bud
service. salected, requid by
1 453.2(b)(5J(iJ): "Chares ar only for
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-'hose items tht ar 11 If we ar
requied by law to U8 any Item.. we
will explain th rellOD8 in wrtl
below.

(ii) A fueral proder .hall not
violate tb. .eotlon by fail to comply
with a reque.t for ..combinatlon of
good. or servces which would be
impossible, impractical. or exce.slvely
burdensome to provide.

'455 88 JlCI. pndwt pr

y'"

(aJ Unfoir or Deceptive Acts or
practices. in sellng or offeri to .en
fueral goods or fueral servces to the
public, It Is an unair or deceptive act or
practice for any provider to embalm a
deceased human body for a fee uneas:

(1) State or local law or regulation
requires embalmi in the particular
circumstances regardless of any fueral

choice which the family mIght make; or
(2) Prior approval for embalming

(expressly.o described) has been
obtained from B family member or other
authorized person; or

(3) The funeral provider i. unable to
contact 8 family member or other
authorized person after exercising due
diligence, has no reason to believe the
family doea not want embalm
performed, and obtains subaequent
approval for embalming already
performed (expressly so described). In
.eeking approval, the fueral provider
mu.t disclo.e that a fee will be charged
if the family .elects 8 fueral which
requires embalming, such 8S a fueral

with viewi, and that no fee wil be
charged if the family selects a .ervice
which does not requie embalmg, such
88 direct cremation or imediate bural.

(b) Preventive requirement. 

prevent these unair or deceptive acts or
practices, funeral providers must include
on the conlrac fial bil, or other

written evidence of the agreement or
obligation given to the customer, the
statement: "If you selected a funeral
which requires embalmng, such 8S 8
funeral with viewing you may have to
pay for embalmng. You do not have to
pay for embalmin you did not approve
if you selected arrangements such as a
diect cremation or imediate bural. If
we charged for embalm, we wi
explain why below.

I 453.8 Retent 01 domen1
To prevent the unair Of deceptive

acts or practices specifed in 1 453.2 and
I 453.3 of this rule, fueral providers
must retain and make available for
inspection by Commssion offcials true
and accurate copies of the price lists
specified in 1 453.2(bJ (2) though (4), as
applicable, for at least one year after the
date of their la.t distrbution to

customen, and a copy of each.tatement
of fueral good. and oervces .elected
a. requid by 1.453.(b) (5) for at least
one year frm the date on which the
statement was signed.

1467 of _tDID""
To prevent tbe WJalr or deceptive

acts or practices specifed in 1453.
thoug i 453.5, fueral providers must
make all discloaures requid by thse
.ectlons in a clear and con.picuous
maner.

f 453.8 Dell of Inten
(a) Except as otberw.e provided In

1 453.2(a), it Is a violation of thIs rue to
engage in any unair or deceptive acts or
practices specified in ths rue, or to fail
to comply with any of the preventive
requirements specifed in this rule;

(b) Tbe provisions of this rue are
sparate and severable frm one another.
If any provi.;on is determined to be
invalid. it is the Commission s intention
that the remaining provisions shall
continue in effect.

(c) This rule .hall not apply to the
business of insurance or to acts in the
conduct thereof.

1453.9 State ..emptlna 
If, upon application to the CommssIon

by an appropriate atate agency, the
Commission determines that:

(0) There is a state requiement in
effect which applies to any transaction
to which thi. rule applies; and

(b) That state requirement affords an
overall level of protection to consumers
which is as great 8S, or greater than, the
protection afforded by this rue;
then the commssion a rule will not be In
effect in that state to the extent
specified by the Comms.Ion in lis
determination, for as long 8S the State
admlni.ten and enforces effectively the
state requirement.

1453.10 Mandator rele...
No later than four years after the

effective date of ths rue, the
Commission shall initiate 8 ruen1aking
amendment proceeding pursuant to
.ection 18(d)(2)(B) to determine whether
the rule sbould be amended or
termnated. The Commission s fial
decision on the recommendations of ths
proceedig .hall be made no later than
eighteen months after the intiation of
the proceeding.

nti8 Stalement Qf Jam81 C. Mier m,
ChaUlIUUl, Federal Trde CommOQ on
Funeral Rule

I cannot In good conscience go along with a
fial rule affecti the fueral industr at ths
tie. I do not oppose II rue in priciple.

Indeed, rve always said that thl is an area
worty of Commssion investigation. But for

the reellDI se 10I below, I belleve thst
actioD at th. 11. Uo il-advloel'on, l wanl to ms It clear th.t I
re.pe the view. held by my colleagues on
the Co.lion. Th. 18 aeither 8 Republica
nor II Democatic 11108. 1I1I neither
conuative nor libera. The question is
wheth the act00 taen toay ca be
defended. I beUeve it caot. '

The basic MalOn for my opposition to
todY lactoD fa the lack of evidence in the
record That rerd 11 woefuy inadtiquate
or I! proeedi that hall lasted 10 yeRrf. In

my view. the Comm811on does not have a
reliable descrption of the indu&uy, mu.ch 1t:1:8
IJ workg knowledge of how It ocerates. Tha
facts presented are often contradictory, are
heavily anecdotal. and may not be
representative of industr practices, From
what descrption ca be Mleaned frnm the
record, two theories seem to fit equa1Jy well:
ra) ThaUIu industr is operating quite
effectiv and (b) that the industry la
vitiated wf market imperfections cryil1 out
Iron govemment&l intervention. I

Nor do we have any basis in the record to
conclude that the rule approved today wil
adequately deal wit.h alleged market
imperfections, assuming they exj!;(, Fur
example, the requiement that dervr:p.s he
unbundled" can easily b circumvented by

fueral directors ' simply chargi..,s L.i.sla.;l

rlces for services 8 ' Is carte, (The pamt
about the price of a new automobile s being
far less than the sumed ;.rir:efi of aU new
parts is particularly ralevunt here.

Moreover. certain provistonn m"y ","tus!!y
harm consumers. For example, thz ;:;-!r
e:rpircal evidence we haJe of the efftJcts of
f!Jrced unbundling (in Minesota) Buggests
iucreased costs to consumers. AJso, the

ffquirment of prior authcrizat;

.. '... :.....

e:.balm may well raisE: coat8 to
con8wners, diminsh their satisfartion with
the overall service. or have both effects.

Because of the paucity uf evidenctJ in the
cord, I believe it is likely the cours would

sustain a le l.:Jd llenge to the IUlt:. .!WIf rI8..
could have been mitiated if the CommiARion
had takn my recommendation and had
reepd the ruemak record for the
submission of additional evidence. The
Commssion s own "baseline" study, in

partcular. should have been entered ir

.: 

recQrd. even thia would have meant a few
months delay whie the Commis8ion accepted
public comment on it.

Portions of the baseline Rtud

' ':::':::.:

challenge the theory ofma:ket Lu.

....

:....uv..o
that is implicit in the CommsBlon s action.
For thos8who thin the baseline study
actually support8 the Commi8si...

:.. ... :.., ;. 

ironic that by refllsin8 to admt it into
evidence the Commission forgoe!! t"""
opportty to use the study s result;; :
support the rue, but enable anyone to UIU' it
in challengng the Commssion s actin"

Beyond the integrty and suffciency of the
formal record--n which of course 010:

Cc.mmission s deci8ion Dlu t be basea-there
is one other matter I wish to touch 11IKln

!The memorada of Timothy J. MuIl, UlrC(;lOr 'If
the Burau of ConlUmer PrteCton, and Robert 0.
TOililon. Director of the Buau of Economicil.
dir.loae in detail lhese deficiel1(;iea in Ihl' "''',(Tri.
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briefly. I belleve tht th Co.ioa . actontoday wi make II coDlderabl mor dicutto ..let elfort by th "laame profe..IOJ

- to obta oxmptioD fr FI law.CODce unel.. IU detion, end
frm FI eaft of the entitrllaw..
ladeed thera Ie a plausible _I thi theobjects of the Commiu' . actioQ-eredJctrowouid be exempt II thelenes alady edop by the Seaate
Commerc Commttee ("Pederal Trde
Co.lon Amendts Act of lIisz"

Ia coeluslon I feer tht the 

h.. dacelved a very vurable -.t America conaumera The ColDio'
action I, decptive beua it ra.
expecttiona 01 lower price. for fueral. 
better .arvice. when in ract we have little
8videDce to bellevB th rue woul have these
effects. It I. alia deceptive beuse the rue
may wen be raversed In the COw1. As if 
were not enough. the Cbmmil.ion

. actionplace. In fuer jeopardy a much more
important mattr-e CommssloD

" effort.

to p01l entioo_titive, unai, and
deceptive practlC8 

in th professions.In viw 01 the Indeuacy 01 
the record. 1respecy diasent frm th Commission

BcUon. In the larer viw of all that is at
stae. I fea that 

1. th CBse the COmmssioDIs thowi signl ofretu to ita en:ant past. of retill !!.t and "kI the riShtqueatioDilater.
(PR Do U-1 Pile IJ 1:1D)IULI CO '7501-

, ,


