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PART ONE

Sect ion I. INTRODUCTION

Overview of Findings

This report contains the Bureau of Consumer Protection
staff' s summary of the record and final recommendations
in the Funeral Industry Practices Trade Regulation Rule
proceeding. Based on extensive analysis of the rulemaking
record, the staff has concluded that a trade regulation
rule is necessary to (1) prohibit certain practices which
deceive or unfairly exploit the purchasers ' bereaved condi-
tion; (2) provide consumers with the information and choices
necessary for an informed purchase decision; and (3) per-
mit the operation of the competitive market. To achieve
these goals, we recommend that the Commission promulgate
the proposed final rule which accompanies this report.

As detailed throughout this report, the recommended
rule stems from several underlying conditions that permeate
the funeral transaction. From the standpoint of consumer
protection, perhaps the most significant is the extreme
vulnerability of funeral purchasers-- a condition nurtured
by their widespread ignorance of relevant information and
by the disabling effects of grief and bereavement. Grief-
stricken survivors enter the immediate post-death period
in a dependent, disoriented state accompanied by a profound
sense of loss and, frequently, by guilt. Bracketed by
severe time constraints, funeral arrangements must be made
by persons with little prior knowledge of death- related
legal requirements, funeral pr ices, or available options.
The result, as expressed in the Presiding Officer s Report,
is " to place the consumer in a disadvantaged bargaining
position relative to the funeral director and leave the
consumer ex ecially vulnerable to unfair and deceptive
practices.

Assessing the need for additional consumer protections
also requires an understanding of the role of e funeral
director, the nature of the funeral arrangements process,
the structure and operations of the funeral industry, and the
nature of existing regulation of funeral practices. Con-
sequently, this report analyzes in detail the substantial

The entire text of the recommended rule is attached
as Append ix B.

See Part One, Section V, infra , for a detailed dis-
cus sion of the bereaved consumer and the individual
and societal factors which contr ibute to the bereaved'
vulnerabil ity.

Report of
tion Rule
XII- l, at

the Presiding Officer on Proposed Trade Regula-
concerning Funeral Industry Practices, Doc.
28 (July 1977) (hereinafter cited as R.



volume of information of these issues collected in the
proceeding before reviewing the evidence concerning the
use of specific unfair or deceptive practices.

The arrangement and purchase of a funeral is a sadden-
ing, upwelcome but inescapable duty and a purchase which
is different in many respects from most commercial trans-
actions. The process has a number of emotional, religious,
value and very personal dimensions which we fully recognize.
At the same time, however, it is a purchase with undeniable
commercial features, which generates annual revenues of
approximately $6. billion. The FTC' s responsibilites and
the funeral rule proceeding are concerned with this commer-
cial dimension and the consumer and competitive problems
that occur within the commercial context.

Because much of this report is concerned with the iden-
tification and amelioration of problems and abuses faced
by consumers in their dealings with funeral directors, our
conclusions may be read as an indictment of funeral directors
as an unscrupulous, unethical group. That characterization
is both unintended and inaccurate, for we recognize the
necessary and generally helpful service that many funeral
directors render. By its nature, the report cannot provide
sufficient recognition of the many funeral directors who serve
their communities courteously, ethically and effectively.

Several of the more egregious and attention-grabbing
abuses addressed here, such as " body snatching " or refusing
to release remains, are limited to a small number of morticians
and are generally condemned by most members of th trade.
The recommended prohibition of these practices is not intended
to slur, nor will it affect, the majority of ethical funeral
directors who do not resort to such tactics. It should
also be emphasized, however, that in general the practices
addressed by the rule are not isolated occurrences confined
to an unethical few. ' In fact, the most significant funeral
problems which consumers face are practices which are widely
used and even condoned by a large percentage of th&- ation ' s
20, 000 plus funeral homes.

One feature of the funeral industry that has had broad
effects on the funeral-buying public is that, for over
a century, the undertaking trade has sought to elevate
itself to the status of a profession. These continual
e f for ts at occupational enhancement have harmed funer 
consumers in three significant ways. First, a basic tenet
of funeral director professionalism has been deemphasis,
through public and private restrictions, of the commercial
aspects of the business, particularly price advertising
and other forms of competitive marketing. This posture,
which has been espoused and advanced by the dominant trade

See Part One, Section II, infra , for a discussion of
the industry s professiona aspirations. See also

O. at 19-21.



association, the National Funeral Directors Association
has meant that funeral directors generally do not advertise
prices, do not provide price information over the telephone,
do not encourage the pre-planning of funerals and do not
otherwise make basic information on pr ices and offer ings
available to the public.

As a consequence, price information has been difficult
tb obtain, and price competition, which could reward effi-
ciency and exert downward pressure on pr ices, has beennoticeably absent.

The funeral industry s professional aspirations are
also largely responsible for the nature of current state
funeral re ulations and their effectiveness in protecting
consumers. When nineteeth century undertakers sought
to improve their occupational status, state leg islatures
were urged to enact licensure laws based on a public healthrationale. In most jurisdictions, health and sanitation
issues continue to be the pr imary focus on the regulatory
schemes and are invoked as a justification for self- serving
regulation that does little more than shield licensed funeral
directors from competitive challenges. With few exceptions,
the boards are dominated by licensed funeral directors-
composition reflected in the relative scarcity of consumer
protectioh measures in state funeral laws 7 and in weak
enforcement of the limited protections which do exist.
As in other professions and trades, these self- regulatory
licensing schemes have done little to protect the public
from abuses or to improve competition and lower prices.

The National Funeral Directors Association (hereinafter
referred to as NFDAJ is the largest trade association
with its members conducting over 75% of the nation
funerals. See Part One, Section II, infra , for a thorough
discussion orNFDA' s role in the industry s developmen tand current status.
The substance of present state
the operation of the licensing
in considerable detail in Part

funeral regula tions and
boards are discussed
One, Section III, infra.

A study of state regulations by the Consumer Federation
of Ame rica prov ided a compar i son from wh ich it can be
estimated that currently less than 5% of the consumer
protection provisions in the recommended funeral rule
may be found in state law. See CFA, Analysis of StateStatutes, Rules, and RegulatIOs, Atl. Ex. 7.



An additional component of the professional ethic
is the industry s belief that the funeral director is not
merely a merchant, but a " counselor " who should guide people
in formulating their wishes for funeral- arrangements.
In practice, this " counselor " role S is often linked

to the industry s basic advocacy of the " traditional funeral"
(which includes embalming, a casket, viewing, a ceremony,
and 11 procession as the most " therapeutic " commemoration
of the deceased. As a result of the emphasis on the
sale of the complete funeral, funeral pr ices have been
frequently quoted as " package " arrangements, embalming
has become an automatic procedure, and caskets have been
required for cremation. Memor ial societies seeking to
obtain alternative arrangements for their members and direct
cremation firms offering simplified disposition services
have met with hostility and harassment. Due to such efforts,
it is difficult to determine whether the " traditional"
funeral is a tradition instituted and perpetuated more
by the public or by the funeral industry.

While the " traditional" funeral may be beneficial to
some, its widespread advocacy by funeral directors has
served to restr ict unreasonably consumers ' choices in arrang-
ing for disposition of the dead. In many instances, funeral
counseling " is really thinly-disguised salesmanship designed
to persuade consumers to purchase additional and costlier
funeral merchandise and services. Similarly, the presenta-
tion of funeral services on a packaged basis prevents con-
sideration of the var ious components and their pr ices as
options, so that charges may be incurred for items that
are unnecessary, unwanted, or unused. Consumer choi e has
been further diluted by industry efforts to suppress inexpen-
sive alternatives to complete funeral services.

The recommended rule is based on the simple premise
that funeral purchasers have the right to make decisions
about the type of arrangements which will be provided and
the level of expenditure involved. The rule would implement
this goal in three ways: (1) the prohibition of actices
which inhibit consumers ' ability to make free cholces;
(2) the disclosure of funeral prices and other information
relevant to the funeral purchase; and (3) the removal of

NFDA Executive Director Howard C. Raether and educational
consultant Robert Slater have recently authored a con-
troversial book entitled The Funeral Director and His
Role As A Counselor , which sets forth the basic theories

r pract cal application on this subject. We
will analyze various portions of that book in this report
where relevant.

As the Presiding Officer noted, the industry has " rigidly
promoted the traditional funeral. " R. O. at 131.



artificial restraints on consumers ' access to information
and alternative methods of disposition. While the resulting
consumer benefits are the paramount objective of the rule,
those potential benefits have been ba anced against possible
burdens that the rule might impose on funeral service indus-
try members. As the report frequently observes, lO the
recommended rule has been drafted to minimize the compliance
casts necessary to accompl ish its consumer protection func-
tions .11 

The fir s t three subs tant i ve rule sect ions conta in pr 
hibitions on practices which take unfair advantage of the
griefstricken state of funeral purchasers. The first, Sec-
tion 453. 2, prohibits five specific practices: unauthorized
removal of remains, embalming without permission, refusal
to release a body on request, requir ing a casket for crema-
tion, and overcharging on cash advance items such as obituary
notices and flowers. These provisions are intended to pro-
tect the consumer s fundamental right to choose which funeral
home to do business with, whether embalming is to be performed,
or whether to take advantage of a low-cost cremation option.

The next section of the rule prohibits misrepresenta-
tions by funeral directors of legal and other requirements
and the preservative or protective value of embalming,
caskets, and bur ial vaults. The third substantive prohibi-
tion is against specified merchandising techniques which
unfairly or deceptively interfere with the consumer s ability
to freely select a funeral. These practices, are predomi- 
nantly variations of traditional bait and switch tactics,
including misrepresenting the availability of _mercbandise,
and disparagihq and defacing inexpensive items. - Such prac-
tices violate basic standards of ethical business practice,
and have long been recognized as unfair or deceptive.
Other practices prohibited by this section, such as failing
to display the least expensive caskets or displaying them
in inaccessible or unattractive locations or in revolting
colors to discourage their selection, are upselling bait-
and-switch-like techniques. The principal diff ence is
that in the funeral transaction it is not nec ary to
lure the consumer in by bait advertising; the consumer
is forced by circumstances to buy and to buy quickly.

These consumer benefits and compliance costs are discussed
in detail in each of the sections in Part Two, infra,
and an analysis of the overall impact is contai
in Part Three, Sections II and III, infra.

The most sign i f ican t compl iance obl ig a t ions imposed
by the recommended rule stem from the mandatory disclosure
of pr ice and other information in Section 453. 5. The
four sample forms contained in Appendix A illustrate,
however. that compliance with these provisions will
be neither difficult nor costly.



In. the same manner , the rule bans a related unfair
upselling technique - one especially effective in the funeral
context'because of the feelings of guilt, frustration and
helplessness typically associated with bereavement - dispar-
aging the consumer s concern for price- considerations.

The second major portion of the recommended rule is
the required affirmative disclosure of pr ice and other
important information mandated in Section 453. 5. The rule
requires that pr ice information be disclosed over the tele-
phone and that itemized price lists for merchandise and
services be provided. The itemized pr ice lists and agreement
will enable consumers to make better informed purchase
decisions on specific items of funeral merchandise and
services, to make comparisons and to avoid purchasing
unnecessary, undes ired, or overpr iced items.

The last major substantive section of the recommended
rule is aimed at artificial restraints imposed by the indus-
try on the consumer s access to information and alternatives.
Such impediments to the operation of competition serve
to maintain prices at artifically high levels, to preserve
inefficiency and to stifle innovations that can broaden the
choices and price ranges available to the public. This
provision will not interfere with the individual funeral
director s right to operate his own business, but it will
enable those inside and outside the organized funeral indus-
try to disseminate truthful information and offer a wide
range of disposition alternatives and competitive prices.

A few words need to be said concerning whether the
Commission s remedial objectives could be served adequately
by industry guides instead of a trade regulation rule.
Several funeral industry trade associations urged the Commis-
sion to drop its rulemaking proposal and to adopt in its
stead industry guides. Industry guides are voluntary stan-
dards, usually more general than trade regulation rules,
which set standards but do not invoke civil penalties if
they are violated. Instead of being binding federal law
as a rule would be, the legal effect of guides wo d only be
to se rve as ev idence of wha t behav ior is cons id er ed unf air
and deceptive, which could be introduced into individually
litigated cases. The Presiding Officer did not concur
with industry groups that guides would be a satisfactory
alternative to a rule, but did suggest that the Commission
consider promulgating guides in addition to a rule.

The record evidence demonstrates quite clearly not
onl y the wide use of many ser ious unf air and decept i ve
practices, but also the inadequacy of self- regulating indus-
try ethical codes and funeral board-administered state

O. at 135- 36.



regulations, as protections against consumer abuses. 
add ition, the industry s intransigent opposition to- the
kinds of specific disclosures on prices, options and legal
requirements included in the rule, as well as to price
competition generally, make it extremely unlikely that
the problems documented in this report will be corrected
without effective federal intervention. Taken with the
industry s vigorous opposition 'to the FTC' s efforts to set

cific information and fair dealing standards, the record
of the industry s performance makes it clear that effective
consumer protections can be asssured only by standards which
are backed by a sanction that is stern enough to deter
would-be violators. The potential $10, 000 per violation

penalty, available under the FTC Act, is a sufficient amount
to function as a substantial deterrent.

There are also vast substantive differences between
what the industry has offered to include in guides and
the recommended rule protections. The industry proposals
do not reach many of the specific practices addressed in
the rule such as the disclosure of price and option infor-
mation. 13 The presiding Officer s compromise suggestion,
that guides be adopted on an interim basis so that states
may enact the necessary protections, would not in any way
lessen the need for a rule. Any efforts at the state level
to protect fun ral consumers are admirable. However, there
is no ind ication that the state boards will enact and enforce
substantive funeral regulations along the lines of the recom-
mended rule. 1n fact, as the Presiding Officer himself noted,
state regulation has been dominated by funeral industry
interests and has demonstrated little concern for consumer
problems.

Enforcement

In order to be an effective remedy, the rule is designed
to be readily enforceable. Much of the rule is drafted
to be self-enforcing. Many of the substantive prohibitions,
such as those on embalming without permission and misrepre-
sentations of legal reguirements, are supplemen d by affir-
mative disclosures to ensure max imum consumer areness
and industry compliance. The written agreement specifying
the items of merchandise and services selected will serve

Petition to the Commissioners of the Federal Trade
Commission by National Selected Morticians to Reconsider
and Convert Rule proceeding to Industry Guides Proceeding,
I-A-22.

R. P. O. at 44.



as a check on the consumer s right to choose only tne items
desired and to pay for only those used. . Other major rule
requirements will necessitate spot checks of funeral
director records to ensure compliance but, for the most
part, the issue of violations will depend on objective
and easily ascertainable facts contained in the required
documents. Specifically, Section 453. 7 requires that the
funeral directors retain a copy of certain records for
three years so that compliance checks can easily be made.
Compliance with the requirement that price information be
disclosed by telephone will likewise be simple to monitor.

The Commission may also learn about possible rule
violations from consumer complaints. Consumer groups inter-
ested in funeral issues will be in a position to monitor and
report on funeral industry practices. Violations of other
provisions such as the prohibition in Section 453. 6 on
interference with the market can easily be recognized and
reported by competitors within the industry. The increased
information provided pursuant to the rule and the consumer
education programs which may be developed will heighten
consumer awareness and will increase the likelihood that
abuses by funeral directors will be detected and reported.

In addition . to Commission investigations, two other
enforcement mechanisms exist. First, as the Presiding
Officer recognized, the states could enforce the standards
set forth in the rule through their regulatory boards or
under broader consumer protction authority. IS In addition,
the rule protections are sUbject to enforcement by pr ivate
lawsuits, individually or as a class, possible -in those
states which authorize them under consumer protection stat-utes. This pr ivate remedy may be extended by Congress 16 or
by the courts if the Commission supports the concept in the
Statement of Basis and Purpose accompanying the final rule .

O. at 133-134. At present, so called " le FTC
Acts " have been adopted in 49 states, most tr which
recognize declarations by the Commission.

Congress considered and rejected such a bill in the
1977 session.

Courts in the past have been reluctant to infer a pr ivate
right of action under the statute in large part to avoid
interference with the enforcement mechanism created
by Congress. See, HOlloway v. Bristol-Meyers Corp.,
485 F. 2d 986, --7 (D. C. Cir. 1973). However, previous
cases have not had to consider the effect of a clear
Commission statement that such private actions would
help rather than hinder the fulfillment of its enforcement
responsibil ities.



Together, the sanctions prescr ibed by statute for
violation of an FTC Trade Regulation Rule and the viability
of enforcement or damage- recovery actions by the Commission
state authorities and private individ als, creates a viable
enforcement scheme. The array of corrective actions avail-
able should keep intentional violations to a minimum and
provide an effective means for remedying those which do
occur.

General Legal Framework

The legal authority for the provisions of the recom-
mended rule is the prohibition in Section 5 of the FTC
Act against unfair and deceptive practices and Congress
statutory recognition in the Magnuson-Moss FTC Improvement
Act of the Commission s authority to issue rules designed
to halt or prevent future use of practices which ace unfair
or deceptive. 18 The rule and the rulemaking proceeding
are directed to applying the general legal standards of
unfairness and deception to the funeral transaction and
to specific practices that are part of it. 19 The rule
includes a variety of different provisions aimed at an
even broader assortment of abuses, each of which has its

L. 93-637, S 202a(1)(B) (January 4, 1975).

This focus is in line with the Commission s long- recog-
nized responsibilities to define with particularity
the meaning of the unfairness and deceptionstai1dards
in Sect ion 5 and to apply them in spec i f ic con tex ts
in light of changing conditions and standards of fair
business conduct.

The responsibility of the Commission
in this respect is a dynamic one:
it is charged not only with preventing
well-understood, clearly defined, 
unlawful conduct but with utilizi
its broad powers of investigation
and its accumulated knowledge and
experience in the field of trade
regulation to investigate, identify,
and define those practices which should
be forbidden as unfair because they are
contrary to the public policy declared
in the Act. The Commission, in short,
is expected to proceed not only against
practices forbidden by statute or common
law, but also against practices not
previously considered unlawful, and
thus to create a new body of law - a
law of unfair trade practices adapted
to the dive r se and chang ing need s
of a complex and evolving competitive
system.

(Continued)



own particular factual issues that determine the effects
of the practice on consumers. As a consequence, the issues
such as the consumer injury inflicted by particular practices
or the extent to which a practice departs from general
standards of fair business dealing must be weighed against
countervailing business justifications. This analysis
is applied in each of the subsections of Part Two of thisreport. .

All of the rule provisions are united, however, by
a common legal framework -- the developed law on the meaning
of unfair and deceptive practices under the FTC Act. The
definitive legal analysis of the unfairness and deception
determinations that dictate the provisions of a trade regu-
lation rule will be set forth by the Commission in its
Statement of Basis and Purpose which would be issued along
with any final rule adopted. Such a comprehensive legal
analysis will not be undertaken in this report. Instead,
we will only sketch out very briefly the general principles
of unfairness and deception that form the legal backdrop
for the rule we are recommending.

The body of law which has developed under the FTC
Act, makes it clear that a practice violates Section 5
of the Act whether or not it has previously been considered
unlawfu1 20 if it is unfair, deceptive or both.

(Continued)

All State Indusfries, Dkt. 8738, slip opinion a.t 11
(April 1, 1969), aff' , 423 F. 2d 423 (1970), cert.
denied , 400 U. S. 828 (1970). See also, Pfizer;nc.,
81 FTC 23 , 61 (" An unfairness ana ysis will take into
account many basic economic facts and considerations
and will permit a broad focus in the examination of
marketing practices. Unfairness is potentially a dynamic
tool capable of a progressive, evolving application
which can keep pace with a rapidly changing Gonomy.

(T) he Commission s powers are not confined to such
practices as would be unlawful before it acted; they
are more than procedural; its duty, in part at any
rate, is to discover and make explict those unexpressed
standards of fair dealing which the conscience of the
community may progressively develop. FTC v. Standard
Education Society, 86 F. 2d 692, 696 (2d Cir. 1936);
rev on othe grnds , 302 U. S. 112 (1937).

Al though un f air ness and deception const i tu te separ a te sub-
stantive standards under Section 5 of the FTC Act, prac-
tices which are deceptive may also be unfair and vice versa.
Unfairness and deception overlap particularly in the area
of non- disclosures of material facts. See , Royal
Baking Powder v. FTC, 281 F. 744 (2d Cir. 1922); Haskelite
Mfg. Co. v. FTC, 127 F. 2d 765 (7th Cir. 1942); Pfizer In6.,
81 FTC 23 ( 1 9 72) .



A particular act or practice may be judged deceptive
under Section 5 if it has the tendency or capacity to deceive
the " average " or ordinary consumer, whether or not the decep-
tion is intended. 22 Deceptive and misleading representations
are not defined by whether they are literally true or not,
but by the nature of their overall message and their forsee-
able effect on target consumers. 23 If the claim, directly
or indirectly, creates an erroneous or misleading impression,
it is deceptive. Additionally, Section 5 has been inter-
preted to require that all such representations be substan-
tiated by a reasonable basis both to avoid deception and
unfairness.

Further, deception can occur not only by what is
affirmatively represented, but by what is not said as well.
The Commission has held in a long line of cases that the
failure to disclose information which could mater ially
affect a consumer s purchase decision can violate Section25 When a seller s silence harms the economic interest
of the consumer, the Commission has required affirmative

See e.g., Charles of the Ritz Distrib. Corp. v. FTC,m F: 676, 680 (2d Cir. 1944); Goodman v. FTC, 244
2d 584, 602 (9th Cir. 1957); U. S. Retail Credit Ass

Inc., v. FTC, 300 F. 2d 212 221 (4th Cir. 1962); Progress
Tailoring Co. v. FTC, 153 F. 2d 103, 105 (7th Cir. 1946)
The Commission may require advertisements to be so

carefully worded as to protect the most ignorant and
unsuspecting purchaser. ); Indiana Quarter.edOak Co.
v. FTC, 26 F. 2d 340, 342 (2d Cir. 1928); Exposition
Press, Inc. v. FTC, 295 F. 2d 869, 872 (2d Cir. 1961).
See also, Gellhorn, Proof of Consumer Deception Before

tn Fede ral Trade Comm on, 17 Kan. L. Rev. 559 (1959).

See, e. g., FTC v. Hires Turner Class,
(jd Cir. 1935); Bockenstette v. FTC,
(10th Cir. 1943).

81 F. 2d 362
134 F. 2d 369

See , Pfizer, Inc., 81 FTC 23 (1972).

See, , Tashof v. FTC, 437 F. 2d 707 (D. C. Cir. 1970);
Wal tham Watch Co. v. FTC, 360 F. 2d 268 (10th Cir. 1965);
Royal Baking Powder v. FTC, 281 F. 744 (2nd Cir. 1922).
Professor pi tofsky, among others, has stated that the
failure to disclose material information which the
consumer requires to function effectively in the market-
place can also constitute an unfair practice. Pitofsky,
Beyond Nader: Consumer Protectlon and the Regulation
of Advertising , 90 Harv. L. Rev. 661, 685- 1977



disclosure of material information. 26 The CommissiDn has
taken those steps which it deems necessary to insure not
only that information is disclosed, but that it is presented
in such a fashion thit consumers can understand and utilize
the data.

In addition to its regulation of deceptive practices,
tion 5 outlaws practices which violate the " elusive

but Congressionally mandated" standard of unfairness.
The concept of unfairness is a dynamic one: requiring the
Commission to look beyond deception and other previously
defined unlawful conduct to discover " those unexpressed
.tandards of fair dealing which the conscience of the
community may progressively develop. Because the stand-
ard is broad, several different analytical formulae for
de te rm in ing unfa irness have been employed wh ich a par-
ticularly relevant to funeral industry practices.

'"/

See . Warner-Lambert Co., 86 FTC 1398 (1975), aff'
562 F. 2d 749 (D. C. Cir. 1977), cert. denied 

(Apr. 3, 1978); J. B. Wil liams Co., Inc.,
68 FTC 481 (1965), enforced 381 F. 2d 884 (6th Cir. 1967);
Bantam Books, Inc., 55 FTC 779 (1958), aff' , 275 F.

680 (2d Cir. 1960); Mohwak Refining Corp., 54 FTC 1071
(1958), enforced , 263 F. 2d 818 (3rd Cir. 1959): Haskelite
Mfg., 33 FTC 1212 (1941), review denied , 127 F. 2d 765
(7th Cir. 1941). Failures to dlsclose mater ial informa-
tion have been the subject of other Commission rules.
See , Incandescent Lamp Industry Rule, 16 CFR Part
409 (1977); Care Labeling of Textile Apparel Rule, 16 CFR
Part 422 (1977) (proposed). Cf. OphthalmtcGoods and
Services Rule, proposed rule opted by Commission Dec.
1977 (advertising of eyeglasses).

In various cases and rules issued by the Commission,
specific language and formats have been mandated to
ensure that the information required would be provided
in a manner that would be most understandable and use-
ful to consumers. Recent examples include Grol ier,

Inc., Dkt. 8879 (Commission opinion filed March 13,
1978); Cooling-Off Period for Door-to-Door Sales,
16 CFR Part 429: Proposed Care Labeling TRR, 16 CFR
Part 422.

FTC v. sperry & Hutchinson, 405 U. S. 233, 244 (1972).

In addition to the two unfairness analyses discussed
here, a third approach has been used in the proposed
TRR' s which would preempt state advertising restr ic-
tions. This analysis involves a balancing of the social
harms which flow from restraints and the possible counter-
vailing public interests that might justify them. See
Bureau of Consumer Protection, FTC, Advertising of

. Ophthalmic Goods and Services (Staff Report May 1977).
To the limited extent that the recommended funeral
rule would preempt state laws, that analysis is applied
in Part Three, Section I, infra, at notes 100-125.



The earliest formulation of the unfairness doctrine
focused on whether practices employed against a specially
vulnerable 9roup of consumers inflicted injury by exploit-
ing the consumer s disadvantaged position. Th special
vulnerability approach was first and- most notably employed
in FTCv. R. F. Keppel Bros. , 291 U. S. 304 (1934), in which
the Comm sslon banne certain techniques for marketing
candy to children. The vulnerability of a particular group
of consumers has been an important element in the finding
of Section violations in a var iety of other cases. 

Based on Keppel and a number of other decisions which
followed it, the Commission may find unfairness where,
because of imbalance in the bargaining power, sellers abus
their super ior position and consumers are unable to protect
themselves.

The other unfairness analysis which may be applied to
many funeral director practices is that enunciated by the
Commission in the Cigarette Rule Statement of Basis and
Purpose 32 and cited with approval by the Supreme Court
in the S & H case. 33 That outline contains three guide-
lines for etermining unfairness:

1 ) whether a practice without necessarily having been
previo sly considered unlawful, offends publ 
policy " as established by statutes, the common
law or oth rwise;

2 ) whether a practice is immoral, unethical, oppressive,
or unscrupulous; or

whether a practice causes substantial Injury to
consumers or competitors or other businessm

3 )

See, , General Foods Corp, 86 FTC 831 (1975); Busch'J'elry Co., 87 FTC 393 (1976); State Credit Assn.,
86 FTC 502 (1975); Travel King, Inc., 86 FTC;_ 715 (1975);
J. B. Williams Co., 81 FTC 238 (1972); Toppr Corp.,
79 FTC 681 (1971); Doris Savitch, 50 FTC 828 (1954),aff' d per curiam , 218 F. 2d 817 (2nd Cir. 1955); J & J
Furniture Corp. 87 FTC 383 (1976).

See, Comment, Section 5 of the Federal Trade Commis sion
AC--Unfairness to Consumers 1972 s. L. Rev. 107
Comment, Unfairness Without Deception , 5 Loy. U. L. Rev.
537, 558-59 (1974); MacIntyre & von Brand, Unfair Methods
of Competition As an Evolving Concept--Prelude to Consumer
ism, 44 St. Johns L. Rev. 597, 618 (1970) P tofsky,
sup ra note 25, at 681.

29 Fed. Reg. 8325, 8355 (1964).

405 U. S. 233, 244 , n. 5 (1972).



As the Supreme Court noted in discussing these cTite ia,
the analysis and application of the unfairness standard
involves a balancing of the consumer injury and public
policies which disfavor a particular pLactice against any
legitimate business justification which might justify the
behav ior .

, For the Commission to find a practice unfair, all
three criteria. need not be satisfied. A practice which
invol ves extens i ve consumer inj ur y may be found unf air
even if it does not fall within established public policy
concepts of unfairness. Similarly, the Commission may
find a practice to be unfair because of the degree of its
repugnance to established public policy concepts of unfair-
ness or to generally accepted standards of business ethics
without inquiring extensively into the degree of injury
actually inflicted on consumers.

Although this report does not specifically attempt
to apply Keppel special vulnerability and the Cigarette
Rule unfa rness criteria to each of the individual provisions
of the rule and the specific unfair or deceptive practices
which have inspired them, it does provide the information
necessary to apply these analytical guidelines. The evidence
that relates to the status of bereaved consumers as a spe-
cially vulnerable group and to the general market context
for the practices under scrutiny is analyzed in Part One
of the report. Information concerning the nature and extent
of the injury inflicted on consumers is presented in each
of the individual sections in Part Two and in the market
restraints section with regard to the injury to - competitorsand other businessmen. 

The only aspect of the Cigarette Rule unfairness cri-
ter ia which is not discussed in this report is the analysis
of how certain public policies bear on the unfairness of
particular practices. For example, the public policy favor ing
the free flow of purchase-related information 34 may be relevant

to the Commission s decision on whether to adopt une

As the Supreme Court recently noted,

Advertising though entirely commercial
may often carry information of import
to significant issues of the day. And
commercial speech serves to inform the
public of the availability, nature, and
prices of products and services, and thus
performs an indispensable role in the
allocation of resources in a free enter-
prise system. In short, such speech serves
individual and societal interests in assur ing
informed and reliable decision making.

(Continued)



affirmative disclosure portions of the rule. Similarly, the
Commission may take cognizance of the long standing public
policies against undu infl uence 35 in determining the need
for special substantive protections for bereaved funeral
purchasers, or of the long-established public policy concept
of unconsc ionabi 1 i ty , 36 wh ich invol ves a balanc ing of ha rms
and justifications similar to the analysis of unfairness.
To the extent that the Commission relies on any such public
policies in reaching its decision on the final issuance of
the proposed rule, the policies will be analyzed in the
Commission I s Statement of Basis and Purpose.

(Con t inued )

Bates v. State Bar of Arizona, 433 U. S. 350 (1977).
See also, Va. State Bd. of Pharmacy v. Va. Citizen
Con umer Council, 425 U. S. 748 (1976); Bigelow v. Virginia,
421 U. S. 809 (1975).

See Comment, Undue Influence Judicial Implementation
of Social Policy , 1968 wis. L. Rev. 569; G. Grossman,
COerced Land Conveyances-A Survey of Texas Law , 41 Tex.
L. Rev. 569, 584 (1963) (" The idea that some theory,
be it designated ' duress ' or ' undue influence " should
be available to an aggrieved party to relieve him from
the harshness of a coerced contract is deeply ingrained
in Anglo-American jurisprudence. The policy reasons
behind this idea are numerous, the following not to
be considered exhaustive: the ' barbar ism I effected
when one party is judicially forced to live- to the
terms of a contract he entered into unwillingly; the
equitable concept that one should not be able to avail
himself of the benefits of a contract acquired through
dishonorable methods, the natural sympathy felt toward
bargaining unequals . . 

. .

); Restatement of Contracts
S 497 (1932) ("where one party is under the domination
of another or by virtue of the relation between them
is justified in assuming that the other parfY' will not
act in a manner inconsistent with his welf e, a tran-
saction induced by unfair persuasion of the latter, is
induced by undue influence and is voidable.

See, Speidel, Unconscionability, Assent and ConsumerPrtectlon , 31 U. Pltt. L. Rev. 359 (1970) ; Spanog
Analyz ing Unconsc ionab i l i ty Pr obl ems , 117 U. Pa. L. Rev.
931 (1969); Ellinghaus, In Defense of Unc nscionability
78 Yale L. F. 757 (1968); Dawson, UnconscIonable Coercion
The German Version. 89 Harv. L. Rev. 1 41 ( 1976)



History of the Proceed ing

-"'-

The proposed trade regulation rule, published on
August 29, 1975, 37 was drafted as a result of the infor-

mation collected in an industry wide non-public inv€stiga-
tion which developed from a preliminary inquiry started
in December, 1972. The preliminary inquiry was one of a
series of staff initiated probes emanating from the Commis-
sion' s Bureau of Consumer Protection. 38 These investiga-
tions were initiated as part of an effort to apply the
Commission s " unfairness " jurisdiction in light of the
Supreme Court' s decision in the 1972 S & H case. 39 The
large number of consumers annually af ected by funeral
practices, the fact that purchases of a funeral is one
of the largest single consumer expenditures, the condition
of bereaved consumers and the potential level of consumer
injury made funeral practices an appropriate subject of

40 Fed. Reg. 39, 901 (1975) (to be codified in 16 CFR
Part 453). See Appendix C.

FTC investigations may be initiated in a variety of
ways. Some are based upon petitions filed, expessions
of Congressional concern, enforcement actions by other
federal or state agencies, scholarly studies, or on
competitor or consumer complaints filed with the Commis-sion. Others are intiated internally by members of the
Commission or the staff of the operating bureaus, as was
the case with the funeral inquiry.

The inquiry into funeral practices was not based upon
the number of complaints on the subject in the funeral
files (in fact very few had been received) and for this
reason has been criticized by members of the industry
and some members of Congress. While numbers and patterns
of consumer complaints often provide valuable insights
as to areas of consumer abuses, they are only a partial
index which may be misleading in many instan 5. Com-
plaints filed may not reveal the use of ser lOU S abuses
if the abuse is such that the average consumer would
not ordinarily detect it or if there are factors which
tend to dissuade consumers from complaining (e. g. uncer-
tainty as to how to file a complaint or a reluctance
to adm it hav ing been duped). The inadequacy of consumer
complaints filed as a gauge of funeral abuses is discussed
in greater detail in Part Three, Section I (A), infra

39 See note 28, 



Commission scrutiny. Moreover , var ious articles, 40 books, 41
and hearings y the Senate Judiciary Committee s Antitrust
Subcommitt suggested that significant consumer injury
from certain funeral practices was more than a theoreticalpossibility. 

The staff also reviewed the list of pr ior Commission
activities concerning the funeral industry43 and the Commis-
sion s files concerning a set of voluntary Trade Practice
guides proposed to the FTC by National Selected Morticians
in 1964 as an outgrowth of the Senate Antitrust Subcommittee
Hearings. The Commission declined to adopt the proposed
guides in part because the opposition of NFDA prevented
the desired consensus and in part because of a belief that

See, The High Cost of Dying , Colliers, May 19,
l; Trueha t, St. Peter Don t You Call Me , Frontier,

November, 1958; Tunley, Can You Afford to Die , Saturday
Evening Post, June 17 , 1961; Checking the Burial Bills
Business Week, July 11, 1964; Gordon, Furor Over Funerals
Wall St. J., April 21, 1965; Madden, Cost of Dying ln
Rhode Island Spirals Upward , Providence J., Nov. 
196 9; Voelker, Can You Afford to Die , pitt. Post Gazette,
April 10- , 1972; The End Game, West Magazine, L.
Times, Oct. 1972.

See, e. g., L. Bowman, The American Funeral (1959);tfor d The American Way of Death (1963); R. Harmer,
The High Cost of Dying (1963); Coriolis, Death, Here Is
Thy Sting (1963).

Antitrust Aspects of the Funeral Industry Hear ingsPursuant to S. R. 262 Before the Subcomm. on Antitrust
and Mono 01 of the Senate Comm. on the Jud ary, 

Cong., 2d Sess. (194) herelna ter clted as Antltrust
Aspects of the Funeral Industry

Between 1922 and 1963 Commission records sh some 80docketed investigations, pr imar ily concer g casket
and vault manufacturers. For a list of these investiga-
tions, see FTC Staff Planning Memorandum on Unfair Practices
in the Fun eral Industry, VI-D-2 at app. C. (hereinaftercited as 1973 Staff Memo). In addition, in the early
1950' s the Commission filed a lawsuit against the Casket
Manufacturers Association charging a conspiracy to eliminate
less expensive caskets and to raise pr ices. Following
destruction of a number of documents by CMA under somewhat
questionable circumstances, the suit was dismissed by
the Commission. See Casket Mfrs. Ass n., 52 FTC 958
(1958) .

Trade Practices Guides represent standards of fair deal ingwhich have no direct sanction and which typically der ive
from a consensus of leading industry factions.



problems could be better handled locally through cooperation
between industry groups and local governments. 45 Neither
NSM or NFDA voluntarily adopted the proposed guidelines.

Further examination of industry publications, interviews
with consumers, funeral directors, memorial society members,
attorneys, state officials and others, and visits to funeral
homes confirmed the need for a more detailed examination of
the ' industry 1 s practices. A 239 page planning report by
the staff was submitted to the Commission in June, 1973
and the Co ission approved a full industrywide investigation
and authorized the use of compulsory process.

One of the important products of the initial investi-
gation was a pilot survey of funeral pr ices in the Distr ictof Columbia. After identifying the lack of objective infor-
mation on the prices and offerings of specific funeral homes
as a significant problem, the staff obtained approval for
an exper imental pr ice survey. The survey was conducted
between October and December, 1973. A report of the results
was released in February, 1974. 47 This survey was the first
of its kind and provided valuable information on funeral
pr ices and pr ice- related practices and a model for similar
surveys.

For the rationale for the Commission 1 s decision to
abandon the proposed guides project, see Memorandum from
Commissioner Elman to Federal Trade C omm ission (October
23, 1964). For the reasons why in the staff' s v ew,
Commissioner Elman s arguments no longer constitute
a basis for Commission inaction, see 1973 Staff Memo,
supra note 21, at 5-9. In additi on, the interstate
commerce jur isdiction argument is discussed in detail
in Part Three, Section I(D), infra. 

1973 Staff Memo, supra note 21.

Bureau of Consumer Protection, Federal Trad ommission,
FTC Survey of Funeral Pr ices in the Distr ict of Columbia
(1973), VI-D-3 (hereinafter cited as D. C. Survey).

Since the D. C. survey, more than two dozen price surveys
patterned after it have been conducted by state and
local governments, consumer groups and journalists. All
of these surveys that have come to the staff' s attention
are included on the record at VI-D. See , Report
of Special Committee on Funeral Prices, Pricing policies
and Procedures in Florida, VI-D-6; California PIRG,
Report on Pr ice Information and Funeral Industry Practices
in San Diego, VI-D-46. In December, 1975, a consumer
survey handbook was released by the Seattle Regional
Office. See Seattle Regional Office, Federal Trade
Commissio Consumer Survey Handbook 3, The Pr ice of
Death: A Survey Method and Consumer Guide for Funerals,
Cemeteries and Grave Markers.



In the course of the investigation, an administrative
action was filed by the Commission against Service Corporation
International, the nation s largest funeral home chain.
The Commission s complaint was first issued in August 1975.
It was superceded by a later complaint, issued January 20
1976, which charged SCI with violations of Section 5 of
the FTC Act for overcharg inS on cash advance items, mak ing
sleading claims concerning the airtightness, watertight-

ness or preservative capability of sealer caskets, requiring
purchase of caskets for cremation, embalming without permis-
sion and making improper payments to hospital employees
and publ ic of f icial s to acqu ir e cases. The case was se t tled
by a consent decree before completion of discovery or full
adjudication. The consent order contained cease and desist
relief for the first four practices and required SCI to
make refunds to customers overcharged on cash advance items. 50
It also contained a provision that would modify the final
order to incorporate any provisions on practices covered
by the order which were - included in any trade regulation
rule subsequently adopted by the Commission. 

While there have been several tangential investigations
of funeral homes, cemeteries and related manufacturers
between 1974 and 1977, the only other major result of the
staff' s investigation to date is the proposed trade regu-
lation rule. The rulemaking proceeding, the industry
response to the rule and the resultant record are summarized
be low.

See Service Corp. Int' l, FTC Docket No. 9011 (Aug. 1975).

Service Corp. Int' l, 88 F. C. 530 , 537- 39, 540- 41 (1976).
The decision, which does not constitute an admission
that the law has been violated, did not contain any relief
for the improper payments allegation.

Id. at 542-43. The rule adjustment provision was designed
avoid singling out Service Corporation-Icernational

(SCI) for restrictions which other similarly situated
funeral homes would not face while assur ing that SCI
would not escape any more str ingent requirements found
to be necessary for the entire industry. SCI chose,
for its own reasons, not to act i vely par t ic ipa te 
the rulemaking proceeding, although it was not prevented
from doing so by the Commission s lawsuit.



The Rulemak ing Reco 

The rulemaking proceeding was officially commenced when
the Commission promulgated the propose rule and issued an
initial notice of rulemaking. The Commission gave notice
of its action on August 29, 1975, by the publication of
the initial notice of rulemaking in the Federal Register_
The notice contained the text of the proposed rule, a state-
ment of the Commission s reasons for issuing it, and an
invitation to submit wr itten comments on the proposal and
to propose disputed issues of fact.

"'.

Following publication of the initial notice a formal
public record for the proceeding was established. 53 Hundreds
of documents from the staff' s files compiled dur ing the
pre- rule investigation were placed on the record. Large
numbers of comments were received in response to the initial
notice pr i6r to the closing of the comment per iod, March 6,
1976. These wete processed and placed upon the public

40 Fed. Reg. 39, 901 (1975) (to be codified in 16 

Sec. 453) See Appendix C. Also released at the same
time was t staff' s initial report identifying the
target abuses and explaining the proposed rule. Bureau
of Consumer Protection, Federal Trade Commission,
Funeral Industry Practices: Proposed Trade Regulation
Rule and Staff Memorandum (1975), VI-D- 41 (hereinafter
cited as 1975 Staff Report. 

Federal Trade Commission Docket 215-46. The record
was initially divided into seven categories:

II.
III.

IV.

VI.
VII.

Leg al Documents and Memor anda
General Comments on the Proposed Rule
Comments on Specific Rule provisions
Related Industr ies and Practices
Impact of the Rule
Funeral Industry Information
Consumer Complaints

Categor ies VIII and IX were later created to receive
the materials from the public hearings: the transcripts
of testimony, the pre- filed wr i tten statements, and
exhibits submitted by witnesses. The rebuttal submissions
were placed in Category X of the record. Category XI,
as described infra , contains additional material which
is public but not part of the formal rulemaking record.
The Presiding Officer s report is in Category XII, this
staff report will become Category XIII, and public com-
ments received will be placed in Category XIV.



record as quickly as possible. 
More than 9, 000 separate, documents were received,

comprising approximately 20, 000 pages. The funeral industry
input was substantial. . Included in the record were 835
wr itten comments on the rule from funeral industry members
across the country. Fifty-three major trade associations,
eight national and forty- five state and local affiliate
associations commented in wr iting. 55 Comments were also
received from thirty state regulatory boards 56 and from
their umbrella organi tion, the Conference of Funeral Serv-
ice Examining Boards. Comments were also filed by at least
twenty-five representatives of funeral- related industries,
including florists, casket and vault manufacturers and
cemetery operators.

The input from individual consumers and consum9r organi-
zations was also substantial. Letters were received from
some 6, 500 individual consumers, and more than 70 consumer
organizations filed wr itten comments. The groups ranged
from local organizations, with several hundred members
or less, to major national organizations with consumer

Initially the staff attempted to cross reference all
documents to specific rule provisions. However, the
increas ing vol ume of documen ts rece i ved made con t inu-
ation of this indexing system a practical impossibility.
Consequently, this system was abandoned in favor of
simpler categorization based upon the sou ce of the
documents received. Nevertheless, the time involved
in simply reading, categorizing, duplicating and transmit-
ting the thousands of letters received was so great that
there were, at times, substantial delays in transmitting
documents to the record. The delays caused spokesmen
for the Na t ional Funer al Director s Assoc ia t ion to publ icly
charge the staff with hiding documents.

These include 38 state affiliates of NFDA

The state licensing boards were prompted to write to
the FTC to express their disapproval and criticisms
of the rules and to cite figures showing the small
percentage of consumer complaints in relation to the
total number of consumer complaints filed with the states.
The prompting came in the form of at least two letters
to all of the state boards on the stationary of the
Conference of Funeral Service Examining Boards. See Letter
from Thomas Clark, Legal Counsel to the State Lic ens ing
Authorities (Oct. 31, 1975), II-C-1519; Letter from the
Conference of Funeral Service Examining Boards to Presidents
of State Licensing Boards (Feb. 23, 1976), II-C-1785.
Comments of Conference of Funeral Service Examining
Bds., II-C-1517.



constituencies numbering in the millions. 58 Some of tbe
consumer groups prqvided input, in addition to their written
comments, in the form of surveys, studies, detailed an lyses
of the rule and testimony at the rulemaking hear ings. 5
Memor ial societies, consumer groups desi-gned to assist mem-
bers in making funeral arrangements and to provide relevant
information, with a total membership of approximately 580 000,
also had significant input in the hearings with written
submissions and testimony from member groups across the
country. Comments were also filed by unions, legion posts,
state offices serving the aged and a variety of other groups
with specialized constituencies.

.;u

More than a dozen state and local government consumer
agencies also submitted written statements or testified
in the hearings. 60 Approximately 150 federal, state and
local government officials also provided written statements
concerning the necessity and the impact of the proposedrule. Included in this group were U. S. Representatives
and Senators, Governors, Attorneys General, state legisla-
tors, mayors, and judicial officers. A number of county
coroners also filed wr itten statements. A large number

Included in this latter category was Consumer s Union,
the National Council of Senior Citizens (1, 000, 000 members),
the Amer ican Association of Retired persons/ National
Retired Teachers Association (10, 000, 000 members) and
the Consumer Federation of American (an affiliation
of more than 225 consumer organizations whose combined
membership exceeds 30, 000, 000 consumers). 

For example, the Amer ican Association of Retired Persons
(AARP) had representatives testify at several of the
hear ing sites. See note 90, infra Several of the
witnesses provid scores of consumer letters and other
materials. However, it appears that the ability of
these groups to gather data from funeral directors was
limited by a letter from NFD to its members. 

Letter from NFDA, Advice Regarding Funeral Price Surveys,
(Feb. 27, 1976), New York Public Interest Research Group
(NYPIRG) Ex. 3 (NY). The letter (headlined " Federal
Trade Commission Developments ) urges funeral directors
not to cooperate with price surveys or to complete ques-
tionnaires. This course is recommended as the advice of
NFDA' s General Counsel, Thomas H. Clark. Surveys were,
in fact, attempted by consumer groups in at least a half
dozen states but were frustrated by the non-cooperation
of funeral directors. See , O. Matthews, board
member, Maryland Citizens Consumer Council, Tx 14, 053;
S. Waxer, Greater Detroit Memorial Society, Tx 4201.

Some of the state and local consumer organizations and
consumer affairs offices also provided data for the
record. See , Minnesota Office of Consumer Affairs,
VI-D-14; Delaware Div. of Consumer Affairs, VI-D-9.



(more than 1000) of comments were received
representing at least 20 states and a wide
and denominations. 61

from clexgymen
variety of faiths

Comments were also .received
journalists, students, teachers,
icians as well as psychiatr ists,
woxkers and economists.

from doctors, lawyers,
and a var iety of academ-
psycholog ists, social

The comments received represented wide geographic,
occupational, economic, political and philosophical diver-
sity, and were reflective of the nation as a whole.

The wr itten record contains a great deal of valuable
information about funeral practices in th United States and
provides insights into the varied perceptions, experiences
and views of consumers, clergy, funeral directors and others.
Analysis of the comments reveals, however, that approximately
7000 (roughly 80%) of the letters received from consumers,
clergymen and others did not address the substance of the
proposed rule or relate relevant exper iences or opinions.

It appears that a subsantial portion of the clergy comments
were actively solicited and presented by funeral industry
members as testimonials to their good character. NFDA

bulletins issued soon after the rule urged funeral director
members to solicit favorable letters from clergymen.
See NFDA, "NFDA Suggestions in re FTC Matters, " II-A-

Some of the clergy " statements " were questionnaires,
see , Rev. R. R. Haven, Kentucky minister, - II-C-
1042, or forms with blanks for name, number of funerals
conducted, etc., and with preprinted statements noting,
I am aware of no instances of" (followed by a list

of practices addressed by the rule) and " I am thoroughly
satisfied with funeral service as practiced in my com-
munity and believe that Federal Regulation is unnecessary
and an infringement on the right of independent business-
men. See , Rev. M. C. Van Steen, Min ta minister,
Chi. Stmt. at 1- 2; Rev. H. E. Gessner, Minnesota minister,
Chi. Stmt. at 1-2. Many of the statements were typed
on the same typewriter in the same format as others.
In some cases, statements were exact duplicates of others.
Compare Rev. P. Danielson, Nebraska minister, Chi. Stmt.
with Rev. C. Reed, Nebraska minister, Chi. Stmt. See
also H. Shella, Minneosta consumer, Chi. Stmt. ; Re

ee, Minnesota minister, Chi. Stmt. Such letters
provide little probative information germane to the
proceeding.



In the main, these letters, most of which appear to have
been solicited by funeral directors, 62 re brief testimonials
to one or more local funeral directors or are expressionsof philosophical opposition to federal- regulation of the

Funeral directors were urged to solicit comments from
consumers, clergymen, educators and others in bulletins
from NFDA and its state affiliates, trade journals,
conventions and get-togethers. See ., NFDA "ActionAlert" (Sept. 8, 1975), II-A-2; NFDA, " NFDA Suggestions
in re FTC Matters, " II-A-25; The Forum (publication
of New Jersey FDA), Hausmann Ex. 1 (N.

). 

From the
documents on the record, it appears that funeral directors
we re usually urged to find and have sen t to the FTC
only pro-funeral director (or anti-FTC rule) comments.
For example, NFDA urged funeral directors to "get repre-
sentation of veteran organizations, of church groups,
of service clubs, of other civic organizations to wr ite
letters to the hearing officer making positive statements
about the place of the funeral and the role of the funeral
director in contemporary Amer ica when such groups will
do so. NFDA, " NFDA Suggestions in re FTC Matters,
II-A- 25 at 2. - The Florida FDA noted that " the only
way we can assure ourselves that positive, favorable
and truthful information will reach the ' legal record'
of the FTC is by our providing and/or assisting others
in providing this information.

" "

News Up Date
(Nov. 7, 1975), II-A-24. The implementation of this
policy is is illustrated by a letter from a Milw50kee
funeral director to his customers asking them to write
to the FTC if they were satisfied with his services
and to write to or meet with him if they were not.
Letter from Frank C. Ritter to customers, II-A-228, (Dec.
2, 1975).

Many of the letters were solicited from those who had
recently been served by a particular funeral d ector
and ind ica ted the consume r ' s view that he or -se had
been fairly treated. See, ., R. Kunzman, Oregon
consumer, II-B-624; N. lson, Minnesota consumer, II-

627; C. Brooks, Maryland consumer, II-B- 647; H.
Gilpin, Arkansas consumer, II-B-918; B. Beach, Ohio
consumer, II-B-922. Such expressions of satisfaction
may be subject to the same limitations and qualifications
of other satisfaction surveys (see Part Three, Section
I (A), infra , for a detailed di scu ssion). Nevertheless,
they do indicate that many funeral directors treat their
customers fairly and cour teously, a fact which the staff
recogn i zes . It shou Id be noted, however, tha t in many
instances this simply means that the funeral director
is already observing the same standards of fair dealing
that are codified by the recommended rule.



funeral industry. 64 Hundreds of letters from consumer
were submitted on forms provided by funeral directo g' 5

others were clearly solicited by funeral directors.
It appears that in at least one instance, a funeral direc-
tor submitted what purported to be a consumer letter, with-
out the knowledge or consent of the funeral consumer. 

During the written comment period, motions were filed
by various funeral director groups seeking extension of
time, production of additional documentation, reconsidera-
tion of procedural decisions of motions, and dismissal
of the proceedings. 68 Several of the major funeral direc-
tor tr ade assoc iat ions submi tted the ir proposed d i spu ted

See , J. Seyfried, Indiana consumer, II-S- 535;
C. Owens, Michigan consumer, II-B- 838; F. Humbarger,
Michigan consumer, II-B-929; Dr. J. Sewell, Texas con-
sumer, II-B- I009; R. Snell, Texas consumer, II-B- IOIO.

See , A. Force, Michigan consumer, II-S- 649;
P. Morrlson et al., Kentucky consumers II-B- 1939-59;
E. Knight et al., Kentucky consumers, II-S-1972- 2052;
H. Morgan, Indiana consumer, II-B- 3474.

See , J. Nolan, Louisiana consumer, II-B- 639; C. Owens,
Michigan consumer, II-B-838; B. Miller, Indiana consumer,
II-B-1698; C. Todd, Colorado consumer, II-B-1699;
C. Brugger, Wisconsin consumer, II-B- 1703; N. Hosk ins,
Ohio consumer, lI-B-1708; o. gnew, Michigan consumer,
II-B-1710; A. Jungmeyer, Kansas consumer, -II-B 1711;
E. Frink, Colorado consumer, II-B-1712; J. Schmidt,
Oregon consumer, II-B- 1713; G. Metcalf, Nebraska con-
sumer, II-B-2048; J. Merritt, Georgia consumer, II-B-
2049; M. Hauck, Pennsylvania consumer, II-B- 2058.

This came to light only because the consumer wrote back
after receiving an acknowledgment from the Presiding
Officer to a letter he never sent. See D. Hehir,
New York consumer, II-B-5976. 
See , Motion of Missour i Funeral Directors Ass ' n,
I-A- 2; Motion of National Selected Morticians, I-A-
Motion of NFDA, I-A-4; Motion of NFDA, I-A-5; Motion
of National Selected Morticians, I-A- 6; Motion of NFDA,
I-A-8; Motion of International Order of the Golden Rule,
I-A-IO; Motion of Illinois Funeral Directors Association,
I-A-16; Motion of NFDA and National Selected Mortions,
I-A-18; Petition of National Selected Morticians, I-
22; Motion of the International Order of the Golden

Rule, I-A- 25; Motion of NFDA, I-A- 43; Motion of NFDA,
I-A- 44; Mot ion of NFDA, I-A- 4 5; Motion of NFDA, I -A-
46; Motion of NFDA, I-A- 47; Motion of NFDA, I-A- 48;
Motion of Funeral Directors Services Association of
Greater Chicago, II-D-5.



issues of fact for designation by the Presiding OffiCer .
In their proposals, these groups disputed the factual pre-
mises and assertions contained in the initial staff report.

When the various motions to dismiss the proceeding
were denied, NSM, joined by NFDA, petitioned the Commission
to convert the rulemaking proceeding into a proceeding
to aonsider voluntary industry guides instead. 71 The
Commission provided an opportunity for these groups and
others to present their arguments and data in support of
the guide proposal in an open meet ing held on Mar ch 12,
1976. 72 After consideration of the issues, the Commission
denied the petition.

':0

On February 5, 1976 an
interested funeral director
tatives was held to discuss

informal meeting of the staff,
groups and consumer represen-
a variety of procedural issues.

On February 20, 1976, the final notice of rulemaking
was published by the Presiding Officer in the Federal
Register. 75 The final notice listed the locations and
beginning dates for six sets of hearings on the proposedrule. Hearings were scheduled in New York, Chicago, Seattle,

See , Proposed Identifying Issues
Selected Morticians, II-D- l; Disputed
by NFDA, II-D-

of Fact, National
Issues of Fact

For example, Nati6nal Selected Morticians disputed the
vulnerability or bereaved buyers and the low level of price
advertising in the industry. Proposed Identifying Issues
of Fact, National Selected Morticians, II-D- l, at 2,
16, 30, 34.

Petition of NSM, I-A-22.

The meeting was stenographically recorded
script was placed upon the public record.
215-46-

ar;d~tbe tran-
Binder

Letter from Charles A. Tobin to Thomas H. Clark, Counsel
for NFDA (April 14, 1976); Letter from Charles A. Tobin
to D. Murchison, Attorney for NSM (April 14, 1976).
These letters are also on the public record in Binder
215-46-1-

Dur ing this meeting, NFDA' s general counsel maintained
that he would paralyze the rulemaking proceeding by
br ing ing up 2000 anti- rule witnesses. This strategy
became a significant logistical and legal issue later
in the proceeding. See note 79, infra

41 Fed. Reg. 7787 (1976). See Append ix D.



Los Angeles, Atlanta and Washington, DC, to begin on April 20,
1976 in New York. The notice also contained thirty dis- 
puted issues of fact designated by the Presiding Officer
along with procedures and instructions for prospective
witnesses and those desi ing to parti ipate in the proceed-
ing as official " interested parties. dditionally, it
contained the deadlines for the filing of notification of
interest and submission of written statements or summaries

those desiring to testify at the hearings.

Following the publication of the final notice, a variety
of consumer groups sought compensation for participation
in the rulemaking process. 76 Six different consumer grou
rece i ved compensation for par tic ipa tion in the hear ing s, 7
and one group, Consumer s union? receiving funding for
the filing of written comments. 8

A program of providing compensation to assure public
participation in the rulemaking process was established
by the Magnuson-Moss Federal Trade Commission Improvement
Act, Sec. 202(h), 15 U. C. Sec. 57a(h) (Supp. V 1975).
Procedures for the implementation of this program are
incorporated in the Commission s Rules of Practice 16

CFR 17 (1977).

The following groups participated as consumer represen-
tatives: New York Public Interest Research Group (NYPIRG)
(New York hearings); National Council of Senior Citizens
(NCSC)/Americans ' for Democratic Action (ADA) Co lition
(Chicago hearings); Central Area Motivation Project
(CAMP) (Seattle hearings); California Citizen Action
Group (Los Angeles hear ings); Arkansas Consumer Research
(Atlanta hear ings); NCSC/ADA and Contiential Association
of Funer al and Memor ial Soc ie ties (CAFMS) (Wash ing ton,
C. hearings), The applications and awards were made

part of the public record. See , Application of CAFMS,I-A-32; Letter from Joan Z. Bernstein to COQ umers Union
(March 23, 1976) (approving Consumers Unio pplication),
I-A-38. Two applicants for funding were turned down.
Letter from Joan Z. Bernstein to Minnesota Memorial
Society (May 21, 1976) (denying compensation application),
I-A-54; Letter from Joan Z. Bernstein to Michael Hirsh
Chicago Public Television (April 28, 1976) (denyingapplication), I-A-49. 
Comments of Consumers Union, II-C-1846.



Before the hearings were to begin on April 20, 1 76,
the National Funeral Directors Association filed suit in
federal district court in D. C. seeking an injunction to
prevent the hearings from taking place as scheduled.
After a hearing on the matter, the judg denied NFDA'
request for a temporary restraining order and later denied
the additional requests for preliminary and permanent
inj ur)ctions. 80

NFDA v. FTC, 76-0615 (D. C., filed April 14, 1976).
In its request for a temporary restraining order, NFDA
made a variety of allegations including claims that
the staff had hidden documents, that the rule was impro-
perly motivated and that the rulemaking proceeding and
the procedures employed exceeded the Commission s statutory
authority. One of its principal contentions was that
the Presiding Officer lacked the authority to limit
the number of witnesses who could testify in the oral
hear ings. This became an issue when the Presiding Officer
was faced with requests to testify from more than 120
industry-solicited witnesses to go along with 100 pro-
rule witnesses for the New York hear ings and rumors
that there would be several times that number for the
Chicago hear ing s. (In fact, more than 600 industry
sponsored witnesses filed to testify in Chicago. Since
these numbers were well in excess of what could be accomo-
dated in the ten days of hearings scheduled for these
sites, the Presiding Officer used his authority to
avoid unnecessary costs and delays " to select wilnesses
for oral testimony. He had their written statements
incorporated into the record and they were allowed to
submit additional supplementary views or data as well.
Initially, NFDA counsel was given the opportunity to
designate the witnesses that best represented NFDA' s
views, but because of problems with those not designated,
NFDA' s general counsel backed away from cooperating
in the selection process. The Presiding Offic
selections of witnesses was designed to securethe
best spo kesmen for the v ar ied v iews and po in ts expr essed
while maximizing geographic, association, and position
diversity. See R. O. at 4-7.

NFDA v. FTC, No. 76-0651 (D. C., 1976) (denial of temporary
restraining order); NFDA v. FTC, No. 76-0651 (D C.,
May 25, 1976) (denial of injunction). In denying the
motion for a temporary restraining order, Judge Robinson
noted that the requirements for such a restraining order
had not been me t and tha t the Pr es id ing Of f ice r had
not exceeded his authority. It is perhaps worthy of
note that following the Presiding Officer s ruling and
the court' s rejection of the TRO request, the number
of requests to testify for the remaining hear ings were
substantially smaller and could be accommodated in the
alloted hear ings days.



The hearings commenced on schedule and were held as
planned:

New York: April 20-May 3, 1976
Chicago: May 10-May 21, 1976
Seattle: June I-June 4, 1976
Los Angeles: June 9-June 18, 1976
Atlanta: June 28-July 2, 1976
Washington, D. July 19-August 1976.

In all, 52, days of he,rings were held during which 315
witnesses presented testimony and exhibits and were subject
to examination by the various prticipating parties.
The hearings produced 14, 719 pages of transcript and approxi-mately 4, 000 additional pages of exhibits.

The funeral industry participated extensively in the
hear ing process. The industry sponsored a number of wi 
nesses including fifty-eight spokespersons for industry
groups, and forty-two individual funeral directors. 
addition, twenty- one representatives of state licensing
boards testified. Representatives of mortuary science schools
and related industries such as burial vault companies, ceme-
teries, and direct cremation companies also presented their
perspectives on the proposed rule. NFDA counsel partici-pated each day of the hearings, actively questioning witnes-
ses and presenting evidence. Counsel for other nationalassociations such as NSM and NFDMA, as well as serveral
state and local funeral director association counsel

, par-tic ipa ted at selec ted hear ing s .

The consumer interest was also well represen
ed at thehearings. Individuals related their experiences in arrangingfunerals (34) and consumer groups and memorial societies

presented their evidence (38). Many government officialswho testified were consumer protection officers. As noted,consumer counsel participated in the hear 
ings under theCommission s public participation program.

Other important information was presented a
e hear ingsby clergy (38) and by var ious exper ts in fields as economics,sociology, psychiatry, law, psychology and survey research

(37) .

The three hundred plus witnesses described above brought
wide geographic diversity to the proceeding. Forty-fiveof the fifty states were represented and witnesses from
rural as well as urban areas participated, along with repre-
sentatives of divergent religious groups.

A total of 1160 requests to testify were filed. Muchof the difference between the 1160 requests and the
315 testifying represents the non- appearing witnessesin New York and Chicago. It also includes alternates
and cancellations from all the hearing sites.



The Presiding Officer notified all designated interested
parties by letter of August 9, 1976, that the record would
be open for rebuttal submissions from September 9, 1976

until October 22, 1976. According to the criteria established
by the Presiding Officer, the rebuttal record was limited
to new factual evidence which contradicted specific facts
already in the record. Forty seven separate rebuttal sub-
missions were filed by the staff and various parties, including
trade associations, consumer groups, and individuals.
In addition, the report and hearing record of the House
Small Business Subcommittee were received on the buttal
record at the specific request of that committee.

Except for the reports of the Presiding Officer and
the staff and the publ ic comments on those documents, the
funeral rule public record was closed to further submissions
at the end of the rebuttal period. However, since this
did not stop the flow of information regarding funeral
industry practices, other material became available after
the record was closed. These documents consist pr imar ily
of industry comments on the rule which were received after
the filing deadline, consumer complaint letters routinely
sent to the Commission, and relevant articles from newspapers
and magazines. In addition the staff had accumulated other
relevant documents such as interview reports and a memorandum
analyzing the Congressional subcommittee report which was
filed on the last day of the rebuttal per iod. 84

Each of the rebuttal submissions was read and _carefully
evaluated by the staff. Some of the evidentary material
in the rebuttal subm iss ions is cited at var ious po ints
throug hou t the r epor t, either independen tly or in con-

j unct ion wi th a c i ta t ion of the ev idence targeted for
rebuttal. In other instances, the underlying evidence
is cited without reference to its associated rebuttal
submission, reflecting not a complete disregard for
the rebuttal, but rather a judgment that the 

dentary
value of the information cited is unimpaired-t the
rebuttal material.

Regulations of Var ious Federal Regulatory Agencies and
Their Effect on Small BUSness (Parts III and IV) Hearings
Before the Subcomm. on Activit es o Re ulatory Agenc

o t e House Comm. on Sma Business , 94th Cong., 2d

Sess. (1976); R. Rep. No. 94- 1761, 94th Cong., 2d
Sess. (1976), X-2. See also Staff Analysis of Small
Business Committee Repo I-532.

See XI- 532.



Cognizant of the fact that the statutory definition
of a rulemaking record included " any other information
which the Commission considers relevant to such rule, " 85
and consistent with its belief that all relevant information
should be accessible to the public, the staff determined
to make these documents available as an adjunct to the
formal ruelmaking record. 86 Therefore, on April 14, 1977some 540 documents were transmitted to the Commission
office of Legal and Public Records together with a memorandum
explaining this special public record category. 

It isanticipated that additional material may be included in
this categroy from time to time as it becomes available.

The Presiding Officer s report was published on August
1, 1976 and has been placed on the public record. 

In hisreport, the Presiding Officer provided his findings on
the thirty designated issued and commented on other relevantissues. This staff report will analyze all the record
evidence that has been received, including specific references
to and comments upon the Presiding Officer s findings.

From the outset of the proceed ing the funeral industry,
particulary organized trade associations, has vigorously
opposed the Commission s rulemaking effort. NFDA alone
has spent over $500, 000 in opposing the rule. 87 Industryleaders characte rized the proposed rule as one that "willbe to the disadvantage instead of the advantage of the
consumers 88 and as an attem

Ht " to reverse the philosophyof American funeral customs. 9 In contrast, support for
the rule from consumer groups was strong. The nation
largest organization' for the elderly, the American "Associ-ation of Retired Persons (and its companion organization
the National Retired Teachers Association), endorsed the

15 U. C. Sec. 57 (e) (1) (B) (Supp. V. 1975).

These documents were placed on the record in CategoryXI. Since the mater ials in Category XI were ce ived
after the close of the formal record, they 

re notconsidered by the Presiding Officer in the preparation
of his report and findings. This staff report likewise
does not rely on any of the materials in Catetory XI
as evidentiary basis for any of the conclusions reached
with regard to the use of unfair or deceptive practices.
The report does contain a limited number of references
to certain publicly available documents, included in
Category XI as a convenience, which supply pertinent
statistical or background details.

See Am. Funeral Director , Dec. 1975, at 22.
J. Curran, Pres., New York FDA, Tx 89. Mr. Cur ran alsoreportedly characterized the rule as " a threat to the
American way of life. Am. Funeral Director, Dec. 1975,
at 22.

H. Raether, quoted in Am. Funeral Director, Dec. 1975 at 23.



rule. 90 Similarly, support was expressed by other nat onal
public interest organi tions , including the Consumer
Federation of Americ National Council of Senior Citizens,
and Consumers Union. Local cltizen s gro ps liKewise

backed the rule as beneficial to consumers. 
A number

of sta te and local consume r pr otec t ion au thor it ies al so
backed the proposed rule (although state funeral licensing
boards did not) . 95 These endorsements were echoed by Virginia

Comments of NRTA/AARP, II-C-1516: H. wienerman, New York
NRTA/AARP, Tx 241: L. MacDonald, Illinois NRTA/AARP, Tx
2650-1; J. Berks, California NRTA/AARP, Tx 6191-2: J.
Rosenthal, Georgia NRTA, Tx 8861; L. Howbert, NRTA/AARP,
Tx 10, 732-3. The AARP also testlfied in favor of the
rule before the House Small Business Commlttee s Subcom-

mittee on Activities of Regulatory Agencies in January,
1976. Regulations of Var ious Federal Regulatory Agencies
and Their Effect on Small Bus ess: (pt. III): Hear'lngs
Before the Subcomm. on ActivitIes of Regulatory Agencles

Cong., 2d Sess. 3 6 (1975-76).

America (CFA),
Tx 9202; Chi.See Comments of Consumer Federation of

TTC- 1518; K. O' Reilly, attorney, CFA,
Stmt. at 

W. Hutton, Exec. Director, National Council of Senior
Citizens, Tx 13, 089.

Comments of Consumers Union, II-C- 1846.

L. Finney, Exec. Dfrector, Woodlawn Organization, Chi.
Stmt. : S. Brown, Community Thrift Club, Tx 4506;
B. Kronman, New York Public Int rest Research Group,
Tx 2083; S. Stafford, Arkansas Consumer Research,
Tx 8739: L. Speer, California Citizens Action Group,
Tx 7688; J. Mack, Central Area Motivation Programs,
Consumer Action Project, Tx. 5997; C. Skeels, Central
Area Motivation Programs, Consumer Action Project, Tx
6013; M. Stillwell, Central Area Motivation Programs,
Consumer Action project, Tx 6025; O. Matthews aryland
Citizens Consumer Council, Tx 14, 048: A. Brown, Chairman,
Consumer Affairs Committee Americans for Democratic Action
(D. C. Chapter), Tx 12, 265.

E. Gugenheimer, Commissioner, N. Y. City Dept. of Consumer
Affairs, Tx 155-6; R. Pooler, Exec. Director, New York
State Consumer Protection Board, Tx 41; C. Maloney, Con-

sumer Advocate, Office of the Governor of Illinois, Tx
2849; J. Snow, Michigan Office of Services to the Aging,
Chi. Stmt; E. Sloan, Director, Washington, D. C. Dept. of
Consumer Affairs; R. Weiloszynski, Director, Syracuse,
New York Consumer Affairs Office, Tx 1244; S. Chenoweth,
Director, Minnesota Office of Consumer Services, Tx 3112;
R. Fathy, California Dept. of Consumer Affairs, Tx 8097;
A. Ching, Chief Counsel, Economic Protection Division,
Arizona Attorney General' s Office, Tx 7146; S. Fischer,
Assistant Attorney General, Consumer Protect lon, Alaska

Office of the Attorney General, Sea. Stmt. at 1.



H. Knau'er, Director of HEW' s Office of Consumer Aff-airs,
who concluded that" these measures should provide add itional
competition to the industry and will provide consumers
with the necessary tools to m ke reasoned buying decisionsregarding funeral services. " 9

Organization of This Report

This report is divided into three parts. Part One con-
tains, in addition to this introduction, background information
on the funeral industry, the ex isting regulations, funeral
arrangements and costs, and the condition of the bereaved
consumer. In Part Two, the record evidence of specific
funeral director practices is analyzed, and a trade regulation
rule is recommended. Part Three contains a discussion of
the anticipated impact of the rule on funeral directors
and consumers together with a review of several major industry
arguments.

In Part Two, each section contains three major subparts.
First is an analysis of the evidence regarding the particular
practice including a detailed discussion of the prevalence
of the practice, the related consumer injury, and the extent
to which the practice is addressed by state regulation.
A brief description and analysis of the Presiding Officer
findings follows in subsection B of each section. The
last subsection contains the recommended rule provisions.
This discussion includes a descr iption of the rule, the
policy rationale for each provision, a discussion of any
modifications from the proposed rule, and a descr iption
of the rule s actual' operation.

Finally, a general explanation of the footnote references
is necessary. Citations are directly to material which
can be found on the publ ic record by document, page, orexhibit number. Certain abbreviations such as " " for
transcript page number, " Ex. " for hearing exhibit and " Y.,Chi., " I' Sea., A., Atl., " and " " for the hearing
site cities have been used for convenience. In ition,
the name of the individual or group who is the urce of

V. Knauer, II-C-1219 at 16.



the referenced information is always given and further'
identification is ' provided where relevant. 'j7

At times, the report also cites mat r ial which is not
physically on the record, but which the Commission can
take official notice of. These publicly available books,
articles, statutes, judicial opinions, and other sources
hav been cited according to the standard legal format.
Such sources have not been used as direct evidenc of the
existence of a practice, but are relevant for background
purposes.

In addition to the abbreviations mentioned, several
acronyms for names of groups who participated in the
proceeding used throughout the report are listed here
for general reference.

CAFMS

CAMP

CFA

CFSEB

CMA

FFDA

- Continental Association of Funeral and Memor ial
Societies

- Central Area Motivation Project (Seattle,
Wash. )

- Consumer Federation of Amer ica

- Conference of Funeral Serv ice Examining Boards

- Casket, Manufacturers Association

- Federated Funeral Directors Association

NCSC/ADA - N a t ional Counc i 1 of Sen ior C i t izens/Amer icans
for Democratic Action

NFDA

NFDMA

NFFS

- National Funeral Directors Association

- National Funeral Directors and Mort cians
Association

- National Foundation of Funeral Service

NRTA/AARP- National Retired Teachers Association/Amer ican
Association of Retired Persons

NSM

OGR

PIAA

- National Selected Morticians

- International Order of the Golden Rule

- Pre-arrangement Interment Association of Amer ica

Also, other organization abbreviations are used in conjunc-
tion with a state name to denote state funeral directors
associations and certain consumer groups. They are:

(Continued)
(Cont inued)



CAG

FDA

PIRG

- Citizens Action Group

- Funeral Directors Association

- Public Interest Research G-roup

-.'



Section II. THE FUNERAL INDUSTRY

In tr od uct ion and Summa ry

In order to fully understand what the consumer problems
are in the funeral industry and how they affect consumers,
it is necessary to examine the structure of the industry in
some detail. Consumer abuses and information deficiencies
that may be observed are related to the industry s structure,
the degree of competition that exists among funeral directors,
and the attitudes and practices of funeral directors. This
section of the report discusses the historical antecedents of
the contemporary funeral marketplace and basic quantitative
and qualitative features of the funeral market today.

Historically, the contemporary role of the funeral
director has evolved from three basic functions. Early
undertakers synthesized the functions of the cabinet makers
who became casket makers and of the technicians who learned
to practice the art of embalming to temporarily retard the
decomposition of the dead. More recently, a third function
has been incorporated as well - that of orchestrator of the
var ious procedures and details involved in preparation of
the dead, attendant ceremonies and the final disposition of
the remains.

Since it first evolved, the role of funeral director has
never been held in high esteem or accorded significant social
status by the society at large. The social treatment their
work and their role have historically received continues to
be an important infl ence in the attitudes and self rceived
roles of funeral directors today. It has made them defensive
about the societal value of their work and has created a stong
drive for the greater social recognition of professionals.
Their desire for greater occupational status was a pr incipal
impetus, in the late 19th century, behind drives to establish
national trade associations, recognized trade schools and
state licensing mechanisms that would secure the higher social
esteem of professionals for funeral director lic ees. 
addition, their performance of embalming providfffuneral
directors with another claim to professional status, that of
guardians of the public health.

These objectives are still uppermost in the attitudes,
activities and emphasis of many of the nation s funeral
directors. One manifestation of this desire is the growing
emphasis by funeral directors on their role as " counselor
to families in making funeral arrangements. This role is
stressed particularly by the National Funeral Directors
Association (NFDA) and in the industry seminars, speaking pro-
grams and mortuary school curricula over which the association
has considerable influence. However, our analysis reveals that
funeral directors do not possess either the training or the
objectivity to function as grief counselors to the bereaved.
While funeral directors can and often do provide useful,
humane aid to those in mourning, it is misleading to depict
their discussions with families about funeral arrangements as
counseling. It becomes apparent upon close scrutiny that



the term " counseling " is actually
ship, and the label has been used
by funeral directors to sell more
and services.

a euphemism for 9alesman-
to rationalize the efforts
expensive funeral merchandise

In the United States today there are over 20, 000 funeral
homes, 50, 000 licensed funeral directors and embalmers (and
approximately 400 cremator ies) geographically disbursed through-
out the country. The number of deaths was 1, 898, 000 in 1977,
compared with 1, 712, 000 in 1976, 893, 000 in 1975, and 1, 934, 000
in 1974. This works out to an average of approximately 90
deaths per funeral home, but this figure masks an enormous
variation in the distribution. Some mortuaries handle as
few as 20 to 30 cases per year, while others handle in excess
of 5, 000.

The Department of Commerce estimates that 1977 expendi-
tures for funeral services and crematory fees were $2. 35 bil-lion. (Crematory receipts accounted for only a small portion,
of this amount. This figure does not include, however, many
other funeral- related expenditures, such as cemetery charges
(for gravesite, monument or marker, opening and closing,
installation and maintenance charges) or a number of items
such as burial clothing and other funeral merchandise, flowers,
obituary notices, public transportation, clergy honorar ia, and
similar expenses. We estimate that all of the cemetery
charges together represent another $1. 75 billion of the cost
of dying and that the var ious funeral related expenses add
an additional $1. 3 billion to the total. This puts the
total national expenditure for funerals and funeral related
expenses at $6. 4 billion annually, approximately half of
which is attr ibutable to funeral home revenue.

The contemporary funeral director learns his trade and
develops his attitudes and practices from a variety of sources.
Chief among these are the mortuary schools which provide basic
training and prepare incipient morticians for the licensing
exams they must pass; trade associations and the seminars,
newsletters, speakers and other information th provide; trade
journals; and educational and promotional ma ials furnished
by manufacturers of caskets, vaults and embalming fluids. The
activities of these various facets of the funeral industry
and their importance are placed in context in this section of
the repor t .

Perhaps the most significant and most disturbing fact
revealed by our investigation is that the National Funeral
Di rector s Assoca t ion (NF DA) is the pr imary in f 1 uence in de te rmin ing
the education, practices, pr icing policies and governmental
regulation of the nation s funeral directors and the information
available to, and the attitudes of, funeral consumers. This
trade association, through its representatives, is the prin-
cipal policymaker in the body that accredits mortuary schools
and determines the content of their courses of instruction.
The same individuals also dominate the national conference of
state examining boards which develops model licensing exams,
proposes state laws and advises states on regulatory standards
and their enforcement.



The NFDA also generates a significant proportion of the
research on funeral practices and pr ices, and is responsible
for most of the available educational and informational mater-
ials which form the basis of general public understanding
and attitudes toward funerals and funeral directors. In the
same way, NFDA operates extensive clergy relations programs
to assure that clergymen who will be consulted by consumers
will qe presented with information that stresses the value
of the traditional funeral.

NFDA' s influence over funeral practices is especially
significant because the Association has dedicated itself to
promoting the image of the funeral director as a professional
whose proper responsibilities include counseling families on
funerals that "meet their needs " and to generally promoting
full funeralization. The extent to which the NFDA' s widely

disseminated statistics, informational, educational and public
relations mater ials are colored by the association s biases
make many of the mater ials of dubious value as obj ective infor-
mation sources.

This section of the report also discusses in some detail
the competitive characteristics of the funeral industry. The
analysis includes commentary on the role of manufacturers and
suppliers and offerings that constitute competitive alternatives
to the traditional funeral, purchased after a death has occurred.
These alternatives include pre- need plans, memor ial society
arrangements. immediate disposition companie s, and products
such as reusable caskets.

We have found that the pr incipal competitive feature of
the industry is a very low level of price competition mong
funeral directors. Mortuaries do compete with one another
to some ex ten t on such non-pr ice f ac tor s as 1 oca t ion, r epu ta-
tion, size and the appearance of their facilities, but such
competition generally has not exerted a downward pressure on
prices or had a beneficial effect on efficiency.

One of the pr imary reasons for the lack of pr ice compe-
tition has been the inaccessibility to consumers rice-
related information useful for price and value comparisons
among mortuaries. In addition to consumers ' general psycho-
logical reluctance to seek out death- related information
funeral directors have refrained from using one of the most
effective media for communicating price information: price
advertising. With the exception of a handful of geographic
areas and a limited number of firms, price advertising is
almost non-existent. While potential alternative sources of
information exist, funeral directors have minimized their util-
ity by refusing to quote prices over the telephone, refusing
to maintain or distribute price lists and refusing to cooper-
ate with funeral price surveys conducted by those outside of
the industry.

Instead, the major trade associations and individual firms
have sought to focus consumer attention on non-pr ice considera- ,
tions as the basis for the choice of both mortuary and type of
funeral arrangement. They have also emphasized the differences



among , funeral homes and funerals rather than acknowledge the
common e lemen ts that would permit d ir ect compar isons, and
appealed to survivors ' understandable desire to arrange a proper
funeral by characterizing the funeral as the last gift that
can be given to the person who has died.

The lack of
caused consumers
funer al s and has
tion of the dead

price information and price competition has
to pay higher-than-necessary pr ices for
restricted the options respecting disposi-
that would otherwise be available.

History

The Amer ican funeral industry had its genesis in the
early nineteenth century when the manufacture and sale of cof-
fins became a profitable sideline for cabinetmakers and
furniture retailers. Soon, livery service for the transpor-
tation of the deceased and the bereaved appeared as the under-
taker s second specialized offering. At the same time, the
preservation of human remains developed as a specialized tech-
nical skill. Although the process was initially developed
and practiced by physicians and chemists, the ability to pre-
serve remains for a br ief per iod of time gained acceptance so
families could gather for the wake and the funeral. Similarly,
temporary preservation of the remains was also appreciated by
those involved in long-distance transportation of the dead.
As embalming s popularity spread, the physicians and chemists
who had developed the process began to conduct itinerant
training schools in the new technique, and their trainees
were those who previously had been providing coffins and
livery. By the middle of the nineteenth century, therefore,
the trade of undertaking had emerged in its own right as the
group of tradesmen who provided merchandise and who were
trained in the preservation of human remains.

It should be noted that this occupation emerged from two
different occupational strains: a tradesman or purveyor of
merchandise and a technician or professional who was knowl-
edgeable in anatomy and chemistry. Today, this double occupa-
tional identity continues. As those who have s died the
occupational sociology of this industry have noted, 3 funeral

See generally R. Habenstein and W. Lamers, The History
orAmerlcan Funeral Directing 225-51 (1962) (hereinafter
cited as The History of American Funeral Directing).
See generally L. Frederick & C.
and Pract ce of Embalming 41-
cited as Frederick & Strub).

Strub, The Pr inciples
(1967) (hereinafter

See B. Crouch, Professionalism in Funeral Service:
A S tudy of Work Or ientations, Ph. D Thesis, Southern
Illinois University, 1972.



practitioners have continuously tried to move from the lower
status occupational identity of merchants or tradesmen to the
higher status identity of pro essionals or skilled technicians.

The growth of state regulation of the industry in the
latter half of the nineteenth century can be traced to a simi-
lar impetus. 5 State regulation arose dur ing this per iod due
to the publ ic ' s growing concer n over san i ta t ion and the ind us-
try s assessment of licensure as a step up the occupational
ladder. The public health movement of the period and the per-
ceived role of embalming 6 provided the arguments with which
the industry could persuade state legislatures that the occu
tions of funeral directing and embalming should be licensed.
Beginning in 1886, the major trade association of that time
led the dr ive for state licensing requirements. Toward the
end of the century,

'+.

. the efforts of funeral directors
to achieve occupational licensing and
thereby to underscore their claim to
practitioners in a a profession render ing
necessary important, personal services
legitimated by the community . began
to bear fruit. " 8

In 1894, Virginia became the first state to pass a law
regulating the practice of embalming. Three more states
Alabama, Missouri, and Pennsylvania passed similar statutes
the following year. By the turn of the century, twenty- four
states had enacted some form of embalming legislation to regul-
late the educational and technical preparation nece saiy to
enter and to practice the trade of embalming; other jurisdic-
tions took action shortly thereafter. Today, every state in
the union licenses funeral directors and/or embalmers.

The History of Amer ican Funeral Directing, supra note
1, at 470-77, 591-97. In addition, the memberstip of some
funeral directors and embalmers in trade unio such as
New York' s Service Employees Union, reflect the belief of
some that they are more secure with trade union protec-
tion than with the cloak of professionalism. Id. at 584-
85.

Id. at 457-558. The current status of state regulation
discussed in Part One, Section IV, infra.

For a discussion of embalming as a public health measure,
see Part Two, Section X, infra.
The History of American Funeral Directing, supra note
1, at 451- 53; 527- 31.



Industry Profile
Today, the funeral industry in the United States consists

of over 20, 000 funeral homes 9' and 50-, 000 licensees lO that
produced an annual revenue estimated at near ly $3. 5 billion
in 1977. 11 This figure combines fu eral home and crematory
revenues but does not include a var iety of related expenses,
such as cemetery plots, monuments or markets, flowers, and
outer burial containers. These expenses represent an

According to the 1972 Department of Commerce Census of
Selected Service Industries, there were 20, 854 funeral
homes and crema tor ies in ope rat ion tha t year. Ind ustry
statistics indicate hat there were 392 crematories
in 1972 (1972- 73 American Bluebook of Funeral Directors),
leaving 20, 462 mortuaries. However, the Department of
Commerce s most recent report states that there were
about 22, 000 funeral homes in 1977. 1978 U. S Industrial
Outlook 463.

It should be noted here that most of the statistical
data on the funeral industry, including government figures,
relies heavily on industry sources. There is a recogniz
paucity of independent information available (see, e.

g.,

Research Needs Stressed at NSM Convention, Am. -Pnera
Director, Dec., 1977, at 33') and it appears that the data
made public by industry trade associations is selective
and, for example, tends to understate actual funeral
costs to consumers. In recent years, a number of consumer
price surveys modeled after the Commission 1973 " Survey
of Funeral Prices in the District of Columbia " (VI-D-3)
have provided useful information but are limited by
the scope of information sought and the reluctance of
many mortuaries to cooperate. For a more complete dis-
cussion of the inadequacy of available funeral industry
data, see Consumer Reports, Funerals: Consumers ' Last
Rights 27 (1977). 

V. Pine, Caretaker of the Dead 21 (1973). Licensees
may work in funeral homes, coroner s offices, or as
tradesmen who provide embalming, removal, and oth
services for various fun ral homes.

This represents a 10% increase over 1975 revenues and
it is projected that revenues will continue to grow
at this rate through 1985, when they are expected to
reach $7. 3 billion. Funeral service not only has one
of the higher percentage increases in retail sales
from 1976 to 1977 but also was reported as having the
highest percentage change in the 1976-1985 projections
for selected personal service industries. U. S. Dep
of Commerce, 1977 U. S. Industrial Outlook with Projec-
tions to 1985, at 498- 99, 504.



additional $2. 9 billion, bringing the total annu l btllfor
all funeral- related expenses to an estimated $6. 4 billion.

,!!

A significant portion of the funeral industry s revenue
generated is in the form of federal death benefits. In 1975,
death payments by the Veterans Administration totaled $89.
million12 and the Social Security Administration lump sum

awa ds were in excess of $330 million.

A 1971 membership survey by the National Funeral Directors
Assocation (NFDA), the nation s largest funeral trade group,
found that the respondents had been active in the industry
for a mean of twenty-seven years and that the typical firm
was founded in 1919. 14 Eighty-four percent of the respondents
were associated with firms in communities of 100, 000 of
less, seventy- five percent of the firms were in communities
which had one or more other funeral homes.15 Twenty percent
indicated that their firm operated more than one funeral
home, 16 and twenty-nine percent stated that their funeral
operation was associated with one or more of the following:
ambulance serv ice, monument business, cemetery, or furniture
store.

In addition to the $89. 1 million in VA burial benefits,
$41. 4 million was paid out under the VA plot allowance
program. D. C. Ex. 28, G. McMichael, (then) Gen l. Counsel,
Senate Committee on Veterans ' Affairs. (Mr. McMichael
currently is General Counsel to the Veteran 1 s Administra-tion) . 
The average SSA lump sum payment per worker in 1975
(usually $255) was $250. 75. This payment was made toward
the funeral expenses of 1, 334, 914 workers. Social Security
Admin., U. S. Dep t. of HEW, 1975 Annual Statistical
Supplement to the Social Security Bulletin, at 96.

V. Pine, Findings of the Professional Census (J;J71)
C. Ex. 4. Although NFDA membership underre sents

black-owned and small funeral homes, statistics compiled
by that trade association are the most comprehensive
available. Therefore, they are used here and else here
for illustration, with the appropriate qualifications.

Id.
The 1972 Department of Commerce Census of Selected
Service Industries reported that 85% of the funeral
homes and crematories surveyed were single unit opera-
tions (Volume I at 1-79).

Id. See also Comments of NFDA, II-A- 659 at 16 (about
T5% or-he-neral homes also operate ambulance services).



In 1972, the average num
9r of deaths

18 per funeral
establishment was ninety-four although actual case volume
varies greatly. 20 A 1976 nationwide survey by the NFDA
found that, of the 1, 148 firms responding, 52% conducted
less than 100 funerals per year. 21 Thus the industry is
generally composed of small businesses, 22 although there
are notable corporate exceptions to this character ization. 23

In 1972, the death rate was calculated at approximately
90 per 1, 000 or over 1. 9 million. Public Health Service,
U. S. Dep t. of HEW, 1972 Vital Statistics of the UnitedStates: Mortality, Volume II , Part A at Table 1-1.

Hear ings on Regulations of Var ious Federal Agencies and
Thelr Effect on Small Business, Before the Subcommittee
on the Activities of Regulatory Agencies of the House
Small Business Comm. (Part III), 94th Congo 2d Sess.
at 65, 75-76. (Attachment to testimony of H. Raether)
(hereinafter cited as House Small Business Subcommittee
Hearings

are G. Kissel, An Analysis of the Marketo t Funeral Home Industry of Philadelphia
(Wharton School M. A. Project), VI-D-23, at
volume of 25 funerals) (hereinafter cited as
with F. Bates, National Selected Morticians,
(annual volume of 5, 000 funerals).

Performance
(1970 )
47-49 (annual
Kissel)
Tx 12, 580

V. Pine, A Statistical Abstract of Funeral Service
Facts and Figures, 1976, D. C. Ex. 4, at 3. - Statistics
submitted by the president of the Missour i FDA indicate
that 78% of the funeral homes in Missouri conduct 100
or fewer funerals per year. G. Hutchens, Tx 4848.
Since association membership may underrepresent small
firms, the actual figure may be higher.

The 1972 Census of Selected Service Industr ies found
that 42. 9% of the firms were individual prop etorships.
Volume I at 7 (see VI-A- 5 at 2). Another ort states
that 80% of all-rrms have fewer than seven employees.
u. S. Dep t of Commerce, (1973) Country Business Patterns,
cited in VI-A-45, at 26. See also House Small Bu siness
Subcommittee Hearings (Par sup ote rgat 

(testimony of H. Raether, NFDA).

Service Corporation International (SCI) and Inter-
national Funeral Services (IFS) are the two largest,
publically-traded chains. In 1975, SCI netted $75
million from its 161 funeral homes and related operations.
(1977) 2 Moody s Industrial Manual, at 3890. (See also,
SCI Annual Report to the Securities and Exchange---
Commission, VI-D-27). IFS' 103 homes resulted in net
corporate revenues of $34 million for the same year.
(1977) 1 Moody s Industrial Manual, at 1643. A number
of smaller interstate firms also exist, including:
ni-service Corporation in Oregon, Texas and Washington,

(Continued)



With these brief historical and statistical profiles
as background, we now turn to a detailed qualitative analysis
of what today ' s funeral director is like. In so doing,
the occupational up-grading efforts of morticians mentioned
earlier should be re-called, because, in addition to being
the basis for state licensure of the trade, they were largely
responsible for two other influences which have shaped the
modern funeral industry: mortuary science education and the
activities of national funeral director trade assocations.
These are the topics of the next two subsections.

Funeral Director Education

The training for undertakers has, as noted, evolved from
a handful of itinerant trade schools which taught the tech-
niques of embalming in a few days, to approximately thirty
vocational and college level programs accredited by state
authorities. 24 The early itinerant schools, with the instruc-
t ion devoted to emba 1m ing, sani ta t ion, ana tomy, and othe r
related subjects, usually lasted no more than a week in a par-
ticular city. 25 Today, the duration of an accredited training

(Continued)

(Sea. Ex. 3 (Purdy), at 1); Skylawn in Oregon, California
and Arizona'(Sea. Ex. 2(a), (Kimche)); and Olympus, which
owns fune r al homes and cemeter i es in Te xas, Fl or id a,
Georgia, Michigan, Washington, Missouri, Oregon, New
Jersey, and Ohio. ' For discussions of the growth .
mortuary chains, See, Dor fman, Heard on the Streets , Wall

St. J., Mar. 16, 1970; Merchants of Death , Forbes, Nov.
15, 1970, at 59; Edmands, Undertaker to Entrepeneur:
Thanks to Modern Mana ement, Funeral Pr ices are Thr iving,
Barron s, Aug. 2, 1971, at 11, IS-;l'ri- rkoWltz-;-Cfins
Enter Scene as Funeral Business Grows Co

~~~

Minneapolis Star, July 28, 1972; Nothing Seems to Revive
This tock , N. Y. Times, Aug. 11, 1974, sect o'l_ .III,
at 13; Consumer Resistance , Forbes, Nov. 15,-I977,
at 144.

Funeral Service: Meeting Needs... Serving People,
(NFDA pamphlet), Hausmann, Ex. 1 (NY), at 17-19. Forty-
nine states require one year ' s attendance at a duly
accredited vocational school of mortuary science.
Twenty- four states also require high school graduation.
Four require 1 year of college and 21 require 2 years
of college. Id. at 11.
The History of Amer ican Funeral Directing, note
1, at 510.



program has been set at a minimum of four academic quarters, 
and the curriculum consists of instruction in two core areas:
(1) embalming and restorative arts, and (2) funeral home
management.

In recent years, there has been a significant shift in
the curriculum from an emphasis on technical embalming
skills to subjects which are loosely grouped under the head-

funeral home management. "28 These include management
pr inc iples , 29 merchand is i ng techni ues, acco un t i ng, publ i c
speaking, and " grief' counseling. "3 This new curriculum

In addition to academic training, state licensing standards
require a period of apprenticeship prior to examination
by the state board. This apprenticeship period varies
from 1 to 3 years. See NFDA pamphlet, supra note 24, at 

In contrast to the emphasis placed on technical embalming
by the mortuary school and state licensing boards, at
least one experienced funeral director testified that
these formal requirements were unnecessary and only
serve to limit the number of people enter ing the trade.
See Antitrust Aspects of the Funeral Indu ings
Pursuant to S. Res. 262 Before the Subcomm. on Anti-
Trust and Monopoly of the Senate Comm. on the Judiciary,
8th Cong., 2d Sess., at 161 (1964) (Statement of W.

Chambers) (hereinafter cited as Antitrust Aspects
of the Funeral IndustE.J .

-----

See American Board of Funeral Service Education- (ABFSE),
rur iculum Outline for Funeral Directing and Related
Subject Areas. (Oct, 1974) (Curr iculum Study Committee
Report), L. A. Stmt. (Sly).

See L. Coles, Coordinator of Mortuary Scieces at Washington
Technical Institute, Tx. 13, 374- 75. See also, C. Bite,
Dean, Simmons School of Embalming and-gr tuary Science,
Tx 1515 -16 . ~-
See Curriculum Outline, supra note 28, at 1-2.
a-e tai led discuss ion of the counse 1 i ng issue,
notes 18- 36, infra , and accompanying text.

For
see



emphasis has been viewed by many in the industry as an impor-
tant, progressive move consistent with the view of the funeral
director as a professional. 31 Others, however, not only dis-
agree with this notion of "professionali-sm "32 but also uestion
the funeral director s role in the counseling process. 
Nevertheless, American mortuary schools provide some, albeit

minimal, instruction concerning the psycholog ical aspects of

grief' or " grief counseling. ,,34

The " professional" emphasis has not, however, detracted
from the teaching of traditional merchandising techniques
in mortuary science schools. Casket selection room layout
is a commonly taught sUbject, 35 with much of this instruction

See, , Casket and Sunnyside, Nov., 1976 at 8; Casket

and Sunnyside, Jan., 1977 at 8. See also E. Martin,
The Psychology of Funeral Service (5th ed. 1970),

which recognized that while embalming and merchandising
form the foundation of successful funeral service,
a broader educational background is necessary to insure
a professional image. Id. at iv-xiii. This reflects
an evolving view of professionalism from the early
days of the trade, when mastery of embalming procedures
(developed by the medical profession) was regarded
as the key to professionalism. The History of Amer iC3n
Funeral Directing, supra , note 1, at 470- 472.

See , Rabbi . Tendler, Tx 857; Rev. J. Evans,
Tx 6922- 23; W. Chambers, D. C. funeral director, Tx
11, 380. But see, Rev. R. Bradley, Virginia minister,
Tx 11, 080:- 
See, , Rev. G. Martin, Minnesota pastor, II-C-899.
Cf. R. P. O. at 131.

Representatives from three mortuary education programs
testified that their students receive some tr Ring
in psychology or "grief counseling. See L. coles,
Washington Technical Institute, Tx 13, 372 ; C. Hite,

Simmons School of Mortuary Science, Tx 1521; R. Slater,
University of Minnesota, Tx 9523. At least one of
these programs contained only six hours of psychology
and was conceded as inadequate for tr3 ining in counsel ing.
Coles, Tx 13, 773.

See generally , D. Sly, President, San Francisco College
of Mortuary Science, L. A. Stmt at Ex. 2. See also state-
ment of R. Yount, California funeral director (L. A. Stmt.

at 3), who attended Mr. Sly s course in merchandising
and stated that the course was designed to provide
display techniques to "maximize sales. Mr. Sly is
also chairman of the Curriculum Study Committee of
the American Board of Funeral Service Education, the
federally recognized accrediting agency.



paralleling the selection room strategies developed by
Wilber Kr ieger, former executive director of the National
Selected Mor iticians and founder of the National Foundation
of Funeral Service. 36 Kr ieger ' s ide s have been widely
disseminated (and emulated) within the field of mortuary
education. 37 These training programs also stress color and
lighting as important merchandising tools. 38 Considerable
market research39 in the use of color 40 and the importance
of factors such as exterior appearance, protection, low price,
construction, and funeral directors ' recommendations in casket
selection41 has been conducted. The fruits of this research

Mr. Kr ieger wrote a widely recognized book explaining a
var iety of selection room display techniques designed to
sell more expensive caskets. See W. Kr ieger, A Complete
Guide to Funeral Service Manag eme nt 48-73 (1962).

At the University of Minnesota s Department of Mortuary
Science, Robert Slater utilizes Krieger s theories
on casket arrangements in his courses, which also deals
with considerations such as leading or directing people
to particular caskets. Tx 9499. One student' s senior
project states: " Once we know that we are going to
create the impression of having a wide range of selection,
we should establish what I call a ' place of prominence
in the room for the highest priced casket on display.
C. Godbout, The Selection Room: An Employment of
Ideas from Fields Outside Funeral Service (May, 1966)
(unpublished se ior project available from the- University
of Minnesota, Dept. of Mortuary Science), X 90.
See also K. Marsh, Calfiornia funeral director, Tx 6812;
N. Gregory, California funeral director, Tx 8663;
J. Page, California funeral director, Tx 7385.

R. Shackelford, Tennessee funeral director, Tx 8991;
R. Ebeling, former mortuary trade journal editor, Tx 6869,
J. Page, California mortuary operator, Tx B3, R. Slater,
Director, Dept. of Mortuary Science, Univ ity of
Minnesota, Tx 9499. See also Marsellus Casket Co., How
to Sell More Profitabry The Role of Color in Merchan-
dising, X-1-124.

R. Slater, Tx 9499; National Study of Consumer
and its Applications to the Funeral Director
(prepared for NSM), III-f-10.

Motivations
Services

The NSM study found
casket color, beige
III-F-IO at 23.

that gray is the first choice for
the second, and blue the third.

R. Blackwell & W. Talarzyk, American Attitudes Towards
Death and Funerals, at 37 (1974) (sponsored by Casket Manufact-
urers Association of America), VI-D-17.



are presented and discussed in morcuary science schools in
order to teach future funeral directors about consumer pre-
ferences and sales methods calculated to appeal to them.

The mercantile aspects of funeral service have lnevita-
bly involved funeral supply manufacturers in funeral service
education - a relationship that began with the embalming
fluid ,companies I sponsorship of the instructors at the early

it iner ant embalming school s. 43 Today, casket compan ies fur n ish
students with selection room floor plans and instructional
materials, send guest lecturers, and provide field trips
to their show rooms and factories 44 Various manufacturers
provide scholarships and awards, while school libraries
contain numerous mater ials developed and distr ibuted by
supply industry members.

As in other occupations, a close relationship between
the trade associations and the industry s trade schools is also
maintained. Illustrative of this relationship is the role of
the dominant trade group, the National Funeral Directors Asso-
ciation, 47 in the American Board of Funeral Service Education,
wh ich has been des ignated as the . independent. acc red i t ing
agency for mortuary schools by the u. s. Office of Education,
for purposes of federal financial aid programs. 48 NFDA'

J. Page, California mortuary operator, Ix 7385.

See note 2, supr a
own educational and
99, infra.

Manufacturers also operate their
training programs. See notes , 187-

See R. Yount, California funeral director, L.
Stmt. , D. Sly, Dean, San Francisco College of Mortuary
Science, L. A. Stmt. See also Casket & Sunnyside, Sept.,

- ".

1977, at 27: Am. Funeral Duector, June, 1977, at 52,
Am. Funeral Director, August, 1976, at 50.

..-

See , Mortuary Management, April, 1977, ii17.

The bibliography furnished by the dean of the Simmons
School of Embalming and Mortuary Science lists a variety
of manufacturer-prepared materials, including Boyertown
Burial Casket Company ' s " How to Create a Display Arrange-
ment That Will Both Help the Client Make His Choice and
Foster Your Merchandising Objectives. Hite, Ex. 1
(NY) at 20.

For a discussion of the NFDA and its role, see notes
78- 146, infr

Constitution and By-laws of the American Board of Funeral
Service Education, Inc., (Rev. Apr. 23, 1976), at 
The Board' s accreditation process has apparently been
questioned recently by the U. S. Office of Education. See
Am. Funeral Director, Dec., 1977, at 29.



general counsel, Thomas H. Clark, was one of the o iginal
incorporators of ABFSE in 1961 and continues to serve as its
legal advisor. Under the by-laws, NFDA' s executive director
serves as an ex officio member of the board and NFDA' s voting
representatives on t board have one-quarter of the total
number of votes. 49 Professor Robert Slater, who is a member
of the board' s curr iculum study committee, executive director
o( the Academy of Funeral Services Practices, and director
of the nation I s oldest college-level mortuary science program,
also serves as the NFDA' s clergy and education consul tant. 51
Furthermore, Dr. William Lamers, a " public " member of ABFSE,
has a long association with NFDA.

These various strands of modern funeral service education
are also evident in the operation of the National Foundation
of Funeral Service, founded in 1945 by Wilber Krieger (formerly
NSM' s executive director), and termed the industry s " graduate
school. "53 The school, which is located in Evanston, Illinois,.
has conducted trainin

5 sessions which have been attended byalmost 5, 000 persons, 4 including many industry leaders.
Trade associations and manufacturers are also involved with the
school by their membership on NFFS' Board of Trustees, which
consists of representatives of the major trade associations
(including the Casket Manufacturers Association). 

Id.

The mortuary science program at the University of Minnesota
was started in 1914.

Am. Funeral Director, Dec., 1976, at 27.

Cf. W. Lamers, Tx 6368.

American Blue Book of Funeral Directors, 1976-77 at 736.
In 1976, a new " graduate " continuing education program,
the Academy of Professional Funeral Service Practices, was
established under the auspices of the NatioQAl Funeral
Directors Association and under the direc n of RobertSlater. This continuing education certification program
will give funeral directors credit for attending NFDA con-
ventions and making speeches on behalf of " funeral service.
Id. at 736.

See, , E. Fitzgerald, New Mexico funeral directoran past NFDA president, Tx 6237. NFFS instructors
have reportedly labeled its students " the cream of
the crop of funeral directors. P. Hawley, Illinois
Public Television reporter, Tx 2776.

The board also includes the top three officers of four
national associations: CMA, NFDA, NSM, and OGR. See
Am. Funeral Director, July, 1976, at 32. The Nat ion
Funeral Directors and Morticians Association, a black
trade group and the industry s second largest, apparently
has no r epr esen ta t ion on the board.
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NFFS offers courses in funeral home managemen , me chan-
dising and couns ling. 57 Seminars led by industry authorities
include subjects such as " The Selection Room for Merchandising
Research,

" "

Individual Problems of Color and Line Balance,
and " Building an Effective Display Arrangement. "58 In addi-
tion, the foundation maintains a variety of model merchandise
selection rooms, 59 which are designed to aid the funeral direc-

tor in ' the presentation and marketing of his merchandise.
In 1974, a Chicago investigative reporter, Peter Hawley,

posed as a funeral director and attended the Foundation
Basic Course of the School of Funeral Service Management.
The resulting public television documentary and Hawley
testimony at the FTC hear ings provided a candid glimpse into
the NFFS program of continuing education and funeral service
education generally. 61 Hawley reported that NFFS' s director,
Dr. Charles Nichols, instructed the students to use the same
merchandising techniques as used in appliance stores to increase
sales, 62 including the display of inexpensive caskets in
repugnant colors with appealing colors used for the expensive
units. 63 Decor and lighting were discussed as factors which
also contr ibute to the successful sale of the most profitable
merchandise.

See samples of pamphlets descr ibing seminars at III-
F-9 9, III-F-IOO, & III-F- IOl. The Foundation recently
announced the avai labil i ty of its firs t cor respondence
course, " Merchandising in Funeral Service. Am. Funeral
Director, Dec., 197i, at 52.
See NFFS, Merchandising in Action (pamphlet describing
sem inar discussing merchandising problems), III-F- 100.

NFFS houses model selection rooms for caskets, bur ial
vau 1 ts & bur ial g armen ts. See Amer ican Bl ue Book of
Funeral Directors, 1976- 77 736.

See , testimony of the Hon. James Kaster, ., Texas

House of Representatives, Tx 6086. These model selection
rooms demonstrate various lighting and decor options
which can be used to maximize sale.

See generally P. Hawley and M. Hirsch, executive producers
of Chicago Public Television, Tx 2759-2843. See also, Since
the American Way of Death, VI-D-25 (transcrip television
documentary) .

Since the American Way of Death, VI-D- 25, at 
see , Rebuttal of NFFS, X- 24, Ex. 

Since the American Way of Death, VI- 25, at 5;
P. Hawley, Tx 2759- 2843.

But

P. Hawley, Tx 2778- 80.



The use of the " balanced line " concept in casket display
was stressed in the NFFS program. 65 The concept' s emphasis
on a full range of caskets is coupled, however, with calcu-
lated strategies to maximize the sales at the high end.
In addition to the use of color and decor, NFFS instructs
students about low-cost units which sell too well, 67 limiting

caskets in the low end of the line to those " necessary to
meet the needs of any economically disadvantaged families, " 68
and capitalizing on factors such as an apparent inclination
on the part of most peo le to turn when they enter the
casket selection room.

Dr. Nichols also urged his student funeral directors to
maximize their vault sales by playing upon a family s concern
with protection of the corpse. According to Hawley, Nichols
advocated that funeral directors foster the illusion that a
vault could protect against decay, although he admitted that,
as every funeral director knew, a vault possessed no such
capabilities.

The attendees at this 1974 seminar also heard lectures
on grief counseling and memorial societies. 71 The lecture
and discussion concerning the funeral director s role as
counselor focused on the funeral director ' s re onsibility
to " sell" the ,traditional or complete funeral.

Id. at 2779.

For a detailed discussion of
to casket merchandising, see
at notes 18-27.

the be lanc ed 1 ine " appr oach
Par t Two, Section VI I,

See Since the American Way of Death, VI-D- 25, at 

C. Nichols, Goals and Controls in Merchandising, NSM
Bulletin (Dec, 1974) at 16, summarized in X- 1l9.

P. Hawley, Tx 2779.

See Since the American Way of Death, VI-D- 25, at 

During a session led by a local clergyman, the discussion
turned to non-profit memorial societies. The students
and the visiting speaker disparaged the societies and
referred to them as " garbage collector. P. Hawley,
Tx 2 7 8 3 .

Id. According to Hawley, a lecturer also
.. the people who do not wish to have a

courting mental illness.

said that
funeral are



'1"

As Part Two of the Report will detail, this instructional
background has obvious implications for current practices in
the industry. Many of the themes present in mortuary science
education are recurrent ones in the industry as a whole. The
next part of this section will discuss the role of the trade
assocations, whose dominant influence in the training of
funeral directors has previously been descr ibed.

Trade Associations

The development of the funeral industry has probably been
influenced and directed more greatly by trade associations than
by any other factor. Industry histor ians have character ized
the associational movement as a manifestation of the under-
taker s attempt to " rise above the traditional status of ro-
viders of funeral paraphernalia and factotums of burial. " 3
The status to which they aspired was one akin to the clearly
professional status of law and medicine. 74 This elevation
of occupational status has remained the primary concern of
many trade asoociations and has greatly influenced the general
development of funeral director self-perceptions, state
regulatory schemes, and industry public relations efforts.

To accomplish this goal, several basic efforts were made
which are still fundamental to trade association activity.
Educational programs and prerequisites were instituted to
upgrade the training and licensing requirements for new mem-
bers of the trade. In conjunction with the imposition of
educational requirements, associations encouraged the growth
of state regulation, 75 which, by conferring the status of
licensee, was viewed as a legitimizing element i the - ssocia-
at ions ' efforts to obtain greater occupational recognition. 

See The History of American Funeral Directing, supra
note 1, at 449.

Id.

The industry s continuing affection for the existing
regulatory schemes was evidenced at NFDA' s 1976 convention,
when executive director Howard Raether warned members
that four states were consider ing the removal of licensing
requirements. Raether cautioned delegates about similar
developments in their own states and urged them to
work so that funeral service is not " weakened" by this
deregulation. Casket and Sunnyside, Dec., 1976, at 38-
39. The same sent imen ts were echoed a t the 1977 conven t ion.
Am. Funeral Director, Dec., 1977, at 27.

By 1900, more than half the
tions relating to embalming
Amer ican Funer al Di r ect i ng ,

states had enacted regula-
requirements. The History of

note 1, at 497.



The enactment of state regulatory schemes was complemented
by attempts at self- regulation through codes of ethics.

National Funeral Directors Association

Early efforts at associational activity appeared at the
city level, and by 1880, most major cities had organizations
of undertakers. 8 The establishment of metropolitan associa-
tions to deal with the aforementioned issues was followed by
the organization of state associations, 79 and in 1882, the
Funeral Directors National Association of the United States,

The formation and implementation of a code of ethics
was viewed as one of the distinctive trappings of profes-
sionalism. This effort at self- regulation began with
the approval of the industry s first Code of Ethics at
the third national convention of the National Association
in 1884. See generall The History of Amer ican Funeral
Directing, supra note , at 475. The Code served to
argue for the " professionalism " status of the establish-
ment' s owner and to crystallize prevalent industry atti-
tudes. To the extent that the codes have been used
to limit competitive conduct, they may have decreased
rather than increased consumer welfare. See United
States v. Nat' l Funeral Directors Ass n., -r68 Trade
Cas. (CCH) Para. 72, 529 (E. D. wis. 1968). In any
event, the codes offer few concrete protections but
merely enunciate general standards of fair behavior.
See NFDA, Code of Professional Practices _ for Funeral
Dir ectors (1972 rev. ed. ) in Waring Ex. 1 -(NY); NSM,
The Code of Good Funeral Practice, D. C. Ex. 20. Cf.
letter and attachments from A. Gaynor, Maryland consumer,
II-B- 2237 (complaint about overcharge based on NSM code
and report of unsatisfactory industry fOllow-through).

The History of Amer ican Funeral Directing, supra note
1, at 458. The first association, the Und ers Mutual
Protective Association, was founded in P adelphia
in 1864. Id. City associations, such as the Metropolitan
Funeral Directors Association (New York) and the Funeral
Director Service Association of Greater Chicago, continue
to survive. The latter appeared as an interested party
in this proceeding. See I-A-72; R. O. 8-9.

The first state association was founded in Michigan in1880. The History of er ican Funeral Directing, supra
note 1, at 461.



the first national association , and
current Nati nal Funeral Directors
was founded. 0

:1:
the forerunner uf the
Association (NFDA),

Besides a name, the first national convention established
an organizational structure based on a federation of state
associations. This structure persists, so that each state
association is represented in the Association s House of
Delegates. 81 Membership in an affiliated state association
brings concurrent membership in NFDA, which, with 14, 000
members reportedly conducting approximately 70% of the
nation s funerals, is the largest funeral trade group.

One of the earliest problems facing the industry was
the ques t ion of compet i t ion. 84 In fact, the th rea t of com-
petition suggested a need for cooperation and in part gave

The use of the term funeral director reflected a conscious
decision to drop the traditional term " undertaker. Usage
of the former term was regarded as a " mark of progress.
The terms " professional" and " profession " were also embraced
and widely used at the first convention. The History of
American Funeral Directing, supra , note 1, at 464, 472.
The organization s name was later changed to the National
Funeral Directors Association of the United States (NFDA).

The House of Delegates meets in conjunction with NFDA'
annual convention. When the House of Delegates is not
in session, a Board of Governors composed of epres€ntatives
of ten geographic regions meets to govern the organization.
An executive committee, which consists of current officers
and the immediate past president, oversees day-to-day
matters, although much of the authority rests with an
executive director who oversees a headquarters staff offive. Howard C. Raether, the current executive director
has been the senior NFDA staff person since 1948. The
current general counsel, Thomas H. Clark, was p ceded
as general counsel by his father, James R. Cl

At present, all states except Alaska and California
have trade associations which belong to NFDA. Alaska
is without an organized association, and the California
Funeral Directors Association was expelled from NFDA
because its members refused to pay the per capita assess-
ment to the NFDA " war chest" to oppose the FTC trade
regulation rule. Am. Funeral Director, Dec., 1975, at 25.

See House Small Busin ess Su bcomm. Hear ings (Part III),
supra note , at TEestimony o H. Raether . NFDA
has apparently doubled its membership since 1936. The
History of American Funeral Directing, supra note 1,
at 536.

Cf. The History of merican Funeral Directing, supra
te 1, at 446.



rise to the foundation of NFDA. Accord ing to the histor ians,
NFDA provided the forum for setting standards to control com-
petition and embers were urged not to view fellow under-
takers as competitors but as gentlemanly colleagues.

Advertising was very early identified as an undesirable
form of competition and consequently a manifestation of
unprofessional conduct. Therefore, the association enacted
a ' code of ethics to discourage advertising, 86 and, to further
inhibit such competitive conduct, state legislatures and
regulatory boards were urged to consider regulations which
would limit a funeral director s ability to advertise prices.

The stabilization of the number of practitioners in
any field where there is a limited demand for services
is a sine qua non of any occupation. To entrust the
problem of achieving such stabilization simply to the
operations of competition and the fluctuation of the
bus iness cycle has appar en tly not su ff iced. Id.
at 554.

The Code of Ethics adopted at the 1884 national convention
prohibited newspaper advertising. In 1964, in hearings
before the Senate Subcommittee on Antitrust and Monopoly
of the Committee on the Judiciary, Wilbur Krieger, Executive
Secretary of the National Selected Morticians, stated
that he believed that a NFDA code prohibition on price
advertising was " in effect in virtually every state of
the Union. See. Antitrust Aspects of the Funeral Industry
supra note 27, at 11 (test mony of W. Kr iegEr). Removal
of this prohibition was the subject of a 1968 consent
decree between NFDA and the Justice Department. See
S. Department of Justice Press Release (July 17;-968),III-J-3. However, in the course of the TRR proceeding,

evidence was introduced which indicates that NFDA has
failed to comply with the Justice Department decree in
that several member state associations have retained codes
of ethics which continue to prohibit price vertising.
See , Iowa Association Code of Ethics-recently
repealed), Chi. Ex. 14 (McCurdy)), and the Delaware
and Colorado codes contained in the compendium of state
association codes of ethics submitted by NFDA 

I S counsel,
in I-A- 126.

At least five states still have regulations which prohibit
or restrict a funeral director s ability to advertiseprices. See Part Two, Section IX, inf , at notes 88- 89.



NFDA' s longstanding opposition and the general industry
distaste for price advertising was clearly spelled out
in a January 4, 1964 letter from NFDA Executive Director
Howard C. Raether to the executive director of a member
state association:

REASONS FOR PROHIB ITION

A. NFDA feels funeral service
is a quasi-profession and should acquire
full professional status. Most profes-
sionals don t advertise beyond a card
space and seldom if ever mention or
imply price.

B. Funeral advertising does not
meet most of the purposes of advertising
as such. Said funeral director advertis-
ing does not create new markets or expand
old ones. It does not lower the cost
of the " unit" to the public. At best,
it shifts the market or helps firms main-
tain their portion thereof. NFDA has
more than one member in most communities.
How can it comply with the objectives
of its constitution and " safeguard the
common interests of its members " by
fostering competitive weapons?

C. . Because of the limited " market"
which is "made up " only of deaths inovi'
dence decrees and the multitude of ideas
peop le have as to wha t cons t i tu tes a
funeral--price advertising is most often
bait advertising or is misleading and
therefore confuses instead of clarifies.
Check the four ads which are a part of
the " Spotlight" exhibit. What have
these ads in common? What does a fu ral
consist of? In the one instance, 

figure for average " outside charges
is given. In reality--what do these
ad s say to help the per son who wan 
to know what a funeral costs?

D. Pr ice ads put the emphasis on
price disregarding the most important
values and inner meaning of the funeral
and the funeral director s role in
Amer ican society. 88

Antitrust Aspects of the Funeral Industry supra note
TI-;-aC1 =47 .



Another competitive tool which NFDA has t adi ionally
regarded unfavorably is the solicitation of pre-need funeral
arrangements and contracts. Association counsel Thomas Clark
has labeled " nonsolicitation " together with " nonadvertising
as a cornerstone of the funeral director s professionalism.
Further, the NFDA executive director long ago warned his mem-
bers that the solicitation of pre-need funerals was tantamount
to, " prearranging the funeral of (the) profession. ,,90 NFDA
has recently modified, somewhat, its position on pre-need sales
from all-out opposition to a merely cautionary stance.

In more recent times, NFDA has closely tied the " future
for funeral service as a profession " to what has been termed
the " traditional funeral. 92 The association has devoted
many of its efforts to advancing the cause of the traditional
funeral and to discouraging the use of alternative forms of
disposition, notably direct cremation and other low cost
services available through memorial societies. 93 Cremation
is viewed as a primary competitor of the traditional funeral
and NFDA consultants have reinforced industry distaste for
what could be a money saving option by labeling selection
of cremation as a possible manifestation of death denial or

Id. at 274-280.

Id. at 106.

See The Pre-Arrang ing and Pre-Financing of Funerals, NFDA
brochure, Hausmann Ex. 1 (NY). See also Eart No, Section
IX, for a discussion of the anti competit ive behavior toward
pre-need sales and the detr imental effect on consumer
options.

Traditional funeral" may be something of a misnomer since
the funeral director himself is a relatively new figure
appearing on the American scene in the early 1900'
However, the industry has used the term to fer to a
funeral with the body present in which th uneral dir-
ector s full range of services, facili ies, and merchandise
are used for the viewing, service, and disposition. 
could be argued that the use of the term t r ad it ional
is in accord with the industry s desire that this pattern
of disposition of the dead receive the greatest degree
of public acceptance possible.

It is the traditional funeral which makes maximum use
of the funeral director ' 5 services, facilities and mer-
chandise. The advocacy of the traditional funeral
includes counseling that the traditional funeral is for
the survivors the most therapeutic form of disposition.
See notes 103-09, infra



anger. 94 Cremation is often referred to by industry mem-
bers as " disposal , 95 a term which the president of the
Cremation Association of North Amer ica noted is suggestive
of throwing out garbage. 96 Another tactic which NFDA has
used to discourage selection of cremation is obfuscation
of the direct cremation option (disposition without services
with , the remains present) by leading customers to believe
that cremation usually o curs after a traditional funeral
and its attendant costs. 7 This fostered impression directly
conflicts with other industry data which calculates that
approximatel 60% of the cremations are of the low-cost
direct type. 8 Association hostility to cremation has als
been manifested in lobbying and other industry activities. 9

Memorial societies which assist members in arranging
for low-cost funerals have als been the object of NFDA
opposition. 100 Much of this effort takes the form of sanc-
tions either formal or informal against funeral directors
who cooperate with societies. A policy statement obviously

See, , P. Irion, The Funeral: Vestige or Value (1966).

See , J. ' Broussard, Pres., Texas FDA,
Dyer, New York funeral director, Tx 1585.

Tx 9426, R.

T. Hornstein, Pres., Cremation Assoc. of North America,
Tx 738.

See Answers to Questions About Funeral Costs" War ing
Ex. 1 (NY). See also R. Ebeling, former Managing
Editor, Mortuary Management Magazine, Tx 738.

See Am. Funeral Director, June, 1977, at 53.

One news article contains reports of associations lobbying
for statutes which would severely restr ict an immediate
cremation company s ability to operate. Gain ville Sun,
July 30, 1973, at 8, col 1. Another reportecthat a
funeral director said of immediate cremation " it' s not
the right way to do it. It' s a completely pagan method....
The Journal-News, Aug. 9, 1973, at lOC, co1. 1, III-
26. An April 21, 1974 article, Ashes to Ashes or Dust
to Dust, reports on a meeting of the Flor da FDA where
the que stion of immediate disposition companies cameup. The association executive assured members that such
an organization would not be able " to make inroads
into the funeral business since the association has
undertaken to " head off" any problem. III-J-18.

100 See , C. Swartz, Pennsylvania funeral director,
Tx 13, 958.

S R



aimed at memorial societies by a state affiliat of NFDA
spells out this view: " the funeral profession frowns on
any its members signin or solicitng contracts with any
specific group. . . . " 01 An association consultant has
also expressed opposition to memorial societies. 102

NFDA' s long-held view that these alternatives to the
traqitional funeral and traditional funeral home operations
are s r ious threats to the industryl03 is also related to
a philosophy of the funeral director s role popular ized by

association in recent years known as " grief counseling.
The philosophy suggests that the funeral director strive to
be more than a courteous provider of goods and services, that
he vi w himself as a professional who possesses specialized
information and assists bereaved customers in coping with
their emotional trauma. Moreover, this role allows the
funeral director to question whether his customers ' expressed
choices for funeral arrangements are what they actually " need"
ai opposed to what they merely " want" to draw upon industry-
sponsored literature which asserts that anything other than
the full, traditional funeral is a threat to the mental health
of th bereaved survivors, 104 and, in essence, to substitute

101

102

103

104

Memorial Societies: A Statement of Policy of the Illinois
Funeral Directors Association, Chi. Ex. 1 (Ninker, IFDA).

See E. Jackson, Tx 5339.

The NFDA General Counsel told his members in 1964:

Looking to the future, unless this concern about
actions of fellow funeral directors in regard to
pre-need, prpfessionalism, solicitation, combination
funeral-cemetery operations, advertising, and memorial
societies is manifested by words and actions of
you individually and as a group, and unless you
promulgate the policies of NFDA, th future for
funeral s rvice as a profession is in doubt.

titrust Aspects of the Funeral Industry supra note
27, at 275.

NFDA publications stress that viewing the body is a
first step to accepting death. See , NFDA, The
Funeral: Facing Death as an Experience of Life, at13. Dr. Edgar Jackson, NFDA consultant and author,
testified that funeral directors have a responsibility
to encourage use of the traditional funeral, since that
is the most therapeutic means of beginning the grieving
process. Tx 5319-59. NFDA Executiv Director Howard
Raether argues that all of the components of the tradi-
tional funeral--calling hours, viewing, and committal ser-
vice -- should and will remain because of their therapeutic
value. The Place of the Funeral: The Role of the
Fu n era l DIectOr-n-Contemporary-Xmerrc omega-13 6-
49 (1971). Another NFDA brochure states that " Without

(Continued)



his judgment for that of the customer as to what funeral -mer-
chand ise serv ices should be pur chased. This phi losophy
appears to have been adopted and espoused by NFDA not only as

ther effort to enhance the funeral direGtor s occupational
status by emphasizing service of a quasi-professional nature
and implying some type of expertise, but also as a seemingly
plausible justificiationfor the sale of expensive services
and mer6handise that are part of a " traditional funeral.

The content and thrust of this occupational philosophy,
as well as current NFDA attitudes on the subject, are reflected
in The Funeral Director and His Role As A Counselor , a recent
book co-authored by Howard Raether and Robert Slater, who are,
as mentioned earlier, NFDA' s executive director and educa-
tional consultant, respectively. The book, intended as a
reference for practicing funeral directors, provides the
authors ' view as to how the " counselor " should handle the
var ious stages of the arrangements and funeral process. 
the outset, Raether and Slater draw an elaborate distinction
between the bereaved customers

' "

wants " and their " needs, " sug-
gesting that anyone who states they would like something less
than the traditional funeral is merely expressing a "want,
may be denying that death has occurred, and should be " coun-
seled. "105 The criteria which the authors use as indicators
of a need for counseling are revealing of the true nature of
this counseling, as the following excerpt discussing the
handling of an initial telephone contact demonstrates:

Many times, the tone of voice of the
caller, discussion in the background
or the nature of certain requests (no
embalming, no funeral, a private funeral
or body donation) are indications of
need for immediate and individual coun-
seling. Most times this counseling is

104 (Continued)

the body (present), the expression of sympathy may be
forced, empty and unnatural for many people and makes
the acceptance of death difficult for others. Why Do
We Have Funerals Anyway, NFDA brochure, Waring Ex. 1
(NY). This view is not shared by all experts, however.
D!. Jeanette Davis of UCLA argued that the traditional funeral
encouraged denial rather than a confrontation with reality.
Tx. 8359. Rev. George Wallace shared that view and stated
that the traditional funeral with viewing compounds
rather than relieves grief. N. Y. Stmt. 32. See also
Dr. John Wallace, Prof. of Psychiatry, Tx 550at 124. 

105 H. Raether and R. Slater, The
Role As A Counselor 15 (1975)
Raether and Slater J .

Funeral Director and His
(hereinafter cited as



best done on a person-to-person basis,
not by phone, and imm diately , especially
prior to the actual arrangements con-
ference. l06

From such quotations, it is evident that the " counseling
wh ich Rae ther and Sla ter advoca te is noth ing mor e than th in 1 y-veiled salesmanship: a vehicle for attempting LO persuade
customers to purchase additional and more expeLSIve services
and merchandise.

In other places, the book is less subtle. If an interest
in donating the body to medical science is expressed, the
funeral director is advised to f Lst " (;uullsel" the fam"ly,
remembering that such a disposition may Cause additional
trauma, and, if the survivors insist on donatio , they should
opt for as much funeralization as possible. 107 The authors

also explain that if the survivors request Immedlate disposi-
tion, " the counselor should be most concerned why this typeof service is desired. . " If he does not feel that such
disposition will meet the family s " needs, " he must " counsel
in depth as to the conse uences of choos inS th 1 S type 0 f a 1 te r-
native to the funeral. " 1 8 Even though RdetheL and Slater are
careful to note in discussions of these and other examples
that ultimately the counselor must accept the survivors
decision, it is difficult to imagine many people in a grief-
stricken condition who could resist the persistent questioning
and persuading which is inherent in this sort of " counseling.

One final reference to Raether and Slater s gr ief
counseling book illustrates the inherent confllct of interest
in the funeral director ' s assumption of the counselor role.
The authors encourage their readers to sell askets by telling
customers that " the casket is the last memor ial gift that can
be given a body that once was a person. "109 In so doing, the

106 Id. at 20 (emphasis in orig inal). This advice has prompted
. James A. Fuehling, educational d lrecto r ~ or the National

Selected Morticians (NSM) to label the book " frightening
Am. Funeral Director, Dec., 1977, at 25.

107
Raether and Slater, supra note 105, at 71.

108
Id. at 61.

109 Id. at 40.



funeral director is suggesting the therapeutic value of a casket
purchase and implying that the more expensive the casket is,
the better the "gift" will be. This type of advice tends to
confirm that " grief counseling, " as taught - by NFDA personnel
and widely understood in the industr b' has as its objective
the maximization of funeral sales.

To further secure the financial health of the industry,
the trade associations have undertaken a wide var iety of pro-

grams, and NFDA, as the largest and oldest association, , has
the most extensive set of activities to ensure the welfare
of the trade . 111 As a federation, NFDA provides services to
and acts on behalf of both member state associations and indivi-
dual funeral director members. 112 As we have already sug-
gested, the view of the funeral director as a professional
has been communicated by NFDA to people outside the industry
through lobbying, public relations efforts and informational
programs.

;;,

NFDA and its state associations maintain an active
involvement in state and federal regulatory and legislative
matters . 113 The associations str ive to have favorable regula-
tions and statutes enacted while opposing those which they

110

111

112

113

Other industry members testified that it is the sale
of " total funeralization " which assures funeral homeprofits. R. Ebeling, Tx 6862; J. Todd, Arkansas funeral
director, Tx 8752. . See also E. Grollman, Concerning
Death: A Practical Gui e for the Living 198 \1974)
and P. Hawley, Tx 2783.

To accomplish its goals, NFDA had a general operating
budget of over $600, 000 for the period January 1 to
October 15, 1976. During the same period, NFDA' s budget
for educational activities exceeded $25, 000 and an additional

$500, 000 was budgeted to oppose the FTC rule. Am. Funeral
Director, Dec., 1976, at 26-23. This reflect nearly
threefold increase from NFDA' s 1963- 64 budget which was
reported to total approximately $475, 0. Antitrust
Aspects of the Funeral Industry supra note at 3 20- 321.

To facilitate communication, NFDA sends regular bulletins
to state association officers and publishes a monthly
trade journal, " The Director , which is sent to all mem-
bers. V. Pine, Caretaker of the Dead 83 (1975).

NFDA maintains liaison with all of the agencies of
the federal government which have an interest in funeral
service. V. Pine, Caretaker of the Dead 82 (1975).
See also pamphlets describing activities of NFDA and
New Jersey FDA, Hausmann, Ex. 1 (NY).



regard as undesirable. 114 Their efforts to influence regula-
tions include lobbying, 115 providing testimony and other forms

114

115

Illustrative of NFDA' s efforts at obtaining favorable
rulings at the federal level are its success in obtain-
ing a recent increase in the bur ial allowance for veteran
burials (" Why should I Join?" Hausmann, Ex. 1 (NY)) and
the association s ability to prompt the Subcommittee
on Activities of Regulatory Agencies of the Committee
on Small Business of the House of Representatives to
hold hearings and issue a report regarding the FTC pro-
posed trade regulation rule. H. R. Rep. 94-1761, 94th Cong.,
2d Sess. 2 (1976) (hereinafter cited as House Small Business
Subcommittee ReportJ. NFDA has mounted its biggest
opposition to the FTC' s TRR, raising $500, 000 to oppose
the rule. NFDA has also organized a U. S. Chamber of
Commerce Task Force to deal with the FTC proposed rule.
L. Jones, Pres., National Funeral Directors and Mor-
ticians Assoc. Inc., Tx 9805. NFDA had in 1964 opposed
the FTC consideration of a voluntary set of guides for
the funeral industry. Those guides were not enacted.

At the state level, the testimony during the
hearings revealed that NFDA member associations were
directly responsible for the passage or defeat of
various regulations. See , F. Thompson, former Pres.,
Kansas FDA, Tx 4570; G. Killeen, Michigan FDA, Tx 3796,
J. Browning, Executive Director, California FDA, Tx
532; J. Broussard, Pres., Texas FDA; Tx 9399, J. Kaster,
State Repr esen tat ive, Texas, Tx 6084. It- sh uld be noted
that the interests of state associations and those of
NFDA are largely indistinguishable in part because NFDA'
general counsel, Thomas Clark, advises not only NFDA but
also state associations. NFDA: Its Structure, Its
Functions, Its Services, Hausmann Ex. 1 (NY). As an
example, Clark recently assisted the Vermont FDA in
opposing a bill regarding the funeral industry which
was before the Vermont legislature. Cas r and Sunnyside,
Dec. -Jan., 1976- 77, at 12-13.

The national association maintains a Washington " legislative
consultant" John Linnehan. Similarly, state associations
have legislative committees, many with paid lobbyists.
Like NFDA, these state organizations set forth as their
goals the protection and promotion of the interests of
their members. J. Browning, Executive Director, California
FDA, Tx 8178. An example of associational influence
is the widespread enactment of pre-need trust laws
at the behest of the funeral industry. The History
of American Funeral Directing, supra note 1, at 532.

h '\



of supplying information , 116 as well as direct partici ation
in the regulatory process . 117

Associations, and NFDA in particular, find themselves
concerned not only with regulation and l gislation but also
with the education of their members and the general public.
NFDA has undertaken a massive education/public relations

116

117

In addition to NFDA' s extensive participation in the
TRR proceeding, it regularly testifies before various
legislative committees. Further, as the association
brochure notes, NFDA also works with interested committees
and/or members of the United States Congress. NFDA:
Its Structure, Its Functions, Its Programs and Services,
Hausmann Ex. 1 (NY). NFDA' s annual statistical summary
of the industry, " Facts and Figures , is furnished to
var ious government agencies and is used by the Bureau
of Domestic Commerce of the U. S. Department of Commerce
in its computations. See U. S. Dep t of Commerce,

S. Industrial Outlookl976, 450 (1976). This reliance
on industry data accounts in large part for the paucity
of independent and objective statistics on the industry.

The most decisive factor in the association s partici-
pation in the regulatory scheme may well be the role
of its members, officers and staff as actual regulators.
NFDA officers have served as members of their state
boards. State association officers and executives have
likewise served on their state boards and, in a ryumber
of states, it is the state association whic provides
a list of suitable candidates for the state board.
For a complete disc uss ion of this r ela t ionsh ip, see
Part One, Section III, infra, at notes 128-152.

At the national level, Thomas Clark, is also counsel
to the Conference of Funeral Service Examining Boards,
the umbrella organization of state boards. House Small
Business Subcommittee Heari art III) note

, at 9 In h s capacity as counsel to the association
of state regulators, Mr. Clark recommends legislation
for enactment at the state level (J. Myers, Pres.,
Conference of Funeral Service Examining Boards, III-

132), and urged state regulators to join the industry
in their opposition to the FTC' s proposed rule and to
pursue that opposition in lobbying efforts with other
state officials and with U. S. Senators or Representatives.
Letter from T. Clark to state boards, II-C-lS19.

(Ii



campaign which included a national advertising campaign in
Time magazine l18 and the funding of the development Qf educa-

curricu1a. 119 NFDA also provides speakers to address
groups on funeral practices . 12Q NFDA' s largest speakers pro-
gram is the Clergy Relations Program, 121 which has reached

over 30, 000 clergy and is designed to promote the concept of
the traditional funeral. 122 Clergy participants not only
hear " pro-funeral" speeches but receive free books and pam-
phlets on the value of the traditional funeral. 123 Through
this program and a similar one directed at seminar ies, NFDA
is able to effectively present the case for the traditional
funeral to that group, the clergy, which is often in the
position of influencing and advising a bereaved family.

118

119

120

121

122

123

In the spring of 1974, NFDA ran a series of ads in
Time magazine which encouraged readers to write NFDA
to obtain free pamphl ts on the funeral. Some of these
pamphlets were made a part of the rule record. See
Hausmann Ex. 1 (NY) and Waring Ex. 1 (NY). The pamphlets
range from " Should the Body be Present at the Funeral?
to "Why Do We Have Funerals Anyway?"
NFDA has sponsored the preparation of a school curr iculum
on death entitled " Perspectives on Death. In 1975,
the NFDA board of governors approved $90, 000 for the
development of a college level curriculum. Am. Funeral
Director, Mar., 1975, at 46. The high school/junior
high school curriculum package also underwritten by
NFDA has been adopted by many school systems with
local funeral ' irectors often cover ing tne purchase
cost. The text contain selections by such well-known
authors as Downe and Tennyson together with articles
by NFD consultants such as Irion and Jackson and
reprints of NFDA pamphlets.

NFDA' s consultants come from a wide range of disciplines
including sociology, education, public relations, psychology,
clergy relations, public opinion, and man ment. NFDA,
Its Structure, Its Functions, Its Prograll and Services
Hausmann Ex. 1 (NY).

NFDA' s educational consultant, Robert Slater, director
of the Mortuary Science Department, University of Minnesota,
who heads up the clergy relations program, received
over $8, 000 in 1976 for his services. This together
with the $7, 028. 69 budgeted for clergy relations (Am.
Funeral Director, Dec., 1976 at 27), comprise NFDA'
financial contr ibution to this program which is largely
underwritten by the participating state association.

See notes 123, 124, 135-137, infra, and accompanying text.
Mr. Slater has stated that he believes it is particularly
important that " anti-funeral" clergy be invited. Report
of Interview with Robert Slater, Atl. Ex. 22. 



NFDA speakers address the same topic as theassoeiation
widely distributed brochures 124_-the value of the traditional
funer al . Ind ica t i ve of the impor tance NFDA places on publ i ca-
tions is the recent establishment of a separate publishing
corporation--NFDA Publications, Inc. 125 One of NFDA'
state associations has begun publishing a quarterly journal
on death, dying, and bereavement which is distr ibuted to
clergy, lawyers, doctors, and funeral directors. 126 Other
state associations undertake campaigns to place pro- funeral
books and industry-developed death education curr icula
in libraries and public schools. 127

Another facet of associations ' public relations efforts
is customer follow-up services which send a brief note to
families who have dealt with member firms. 128

As mentioned, NFDA produces not only mater ials which pro-
mote the funeral but statistics on the industry. Each year
since 1970, Vanderlyn Pine, a funeral director and sociologist,

124

125

126

127

128

NFDA' s budget for
for " maj or boo ks,
& analysis, facts
Dec., 1976 at, 27.

1976 indicates over $150, 000 allocated
booklets and pamphlets, and research

figures. Am. Funeral Director,

NFDA began its promoting of the funeral in an organized
way in 1930 when the Institute of Mortuary Research
was established to " disseminate (sic) information favor-
able to organized funeral directing to the var ious media
(and toJ trouble ' shoot points of hostility nd attacks
on the occupation. The History of American Funeral
Directing, supra note 1, at 523. In 1939, the respons-
ibilities of the Institute were absorbed into the office
of NFDA' s executive director.

Casket and Sunnyside, Dec. - Jan., 1976-77, at 16.

Thanatos, Atl. Ex 17.

The Delaware association has sought to place
mended by NFDA educational consultant Slater
throughout the state. Casket and Sunnyside,
1976- 77, at 20.

books recom-
in libraries
Dec. -Jan. ,

The Flor ida Funeral Directors Association runs such
a service through the " Florida Consumer Information
Bureau, " a wholly-owned subsidary. Data from this sur-
vey was introduced into the record to demonstrate the
high level of consumer satisfaction; however, as was
noted in the questioning, less than 25% of Florida
funeral directors participated, no random sampling
techniques are used, and the funeral director selects
the names of the customer s to be contacted. See
N. Nely, Florida Consumer Information Bureau, 10, 008-58. Similar services are offered by other associations.



has conducted a survey of NFDA membership. 129 Special surveys
have occasionally been undertaken, one in 1964 as part of the
association s opposition to the FTC' s trade practices guides
and another in 1976 in conjunction with NFDA' s participation
in the FTC' s trade regulation rule proceeding. 130 These dif-
ferent statistical summaries are both used within the industry
and furnished to outside groups and government agencies.

NFDA has also committed considerable resources to funding
var ious research projects in addition to statistical surveys
of the industry. A 1976 summary of NFDA research grants
(excluding consultant retainers or annual surveys) indicates
that over $400, 000 has been committed to various studies and
seminars relating to the funeral. 131

NFDA, like other trade associations, manufacturers, and
schools of mortuary science, makes extensive use of academic
exper ts and consul tants incl ud in cler gymen, psycholog ists,
and sociolog ists, among others. l 2 Besides conducting research
underwr i tten by the association, these ind i vidual s speak to
conventions and seminars, and represent the industry before
clergy groups, college classes, and other persons outside the
funeral industry. 133 These academic and religious experts
have played an important role in the development of the funeral
industry, primarily in contributing to the industry s attem
to achieve legitimacy as a group with professional status. l 4

129

130

131

132

133

134

pine s research which costs NFDA in excess of $50, 000
yearly has been attacked for its low response rate of
less than 7%. ' Am. Funeral Director, Mar. 1979, at 48.

Both of these surveys were conducted by
of Shenandoah, Iowa and focused in part
and str uctur e of NFDA membe r firms.

Central Surveys
on the size

Comments of NFDA in Regard to Petition to Convert
TRR Proceeding to Guide Proceeding, Ex. B, Binder
215-46-1-1-1.

Included among the NFDA speakers are a number of indivi-
duals who testified on behalf of NFDA in this proceeding.
See Rabbi Earl Grollman, Tx 817- 850; Rev. Paul Irion, Tx
10229-10, 272; Rev. Edgar Jackson, Tx 5, 319- 359,
Dr. Jeanette Folta, Tx 11, 933- 12, 040.

NFDA makes a var iety of speakers available. See "Cre-
dentials, Biographical Sketches, Resource Per son s Available
to Seminaries, Educational Institutions, and State Associ-
ations with Interdisciplinary Interests

; "

An Invitation
to the Clergy of Rochester and Binghamton ; and " Seminar ies
Util izing NFDA Seminary Resource Person Program , Atl.
Ex 22 (Slater).

See notes 3- 7 and 104, supra



This affirmation of status may be accomplished by the execu-
tion of empirical research which produces results interpreted
to support the current behavior of funeral directors . The
speeches, papers, and seminar given by well-credentialed
experts and consultants may have a similarly reinforcing
effect . 136 It is notable that the industry leadership makes
very lit le effort to invite experts who may have contrary
points of view to participate in industry educational sessions. 137

In addition to publishing its monthly journal, The Director
NFDA conducts reg ional seminars, 138 national conventions, Ij9
135

136

137

138

139

-0'

See , the research of Robert Fulton, including
the Funeral and the Funeral Director: A Contemporary
Analysls , ln Success Funera Serv ce Practlce.
(H. Raether ed. 1971), VI-D-58. Dr. Fulton s research
has been largely supported by grants from the NFDA
in excess of $80, 000. Dr. Fulton also serves as a
regular NFDA convention speaker. See R. Fulton, L.
Stmt.

Dr. Ann Kliman reportedly recently appeared under the
sponsor ship of the Embalm ing Chemical Manuf actur e r s
Assoc iat ion at an ind ustry wor kshop to endor se " the
mental health values of embalming. Am. Funeral Director,
Dec., 1976, at 23.

The speakers that are provided for funeral director,
clergy, seminary and nursing seminars can all be labelled
advocates of the traditional funeral. One of the mQs.t
frequently used NFDA speakers, Dr. Edgar Jackson ,has
written: "A funeral without the body present is somewhat
like a baptism or marriage by proxy or a birthday celebra-
tion without the birthday child there. E. Jackson, For The
Living 53 (1964). There have been exceptions to the indus-
try rule of ignor ing contrary opinions. Two recent examples
are the speaking invitations of the California Funeral
Directors Association to the founder of an immediate
cremation company and the Missour i FDA' s invita
to speak to Michael Hirsh, producer of a highly critical
T. V. documentary on the industry.
These include . Professional Conferences,

" "

A Day with
NFDA, " and an annual "Management Seminar.

" "

NFDA Its
Str ucture, Its Funct ions, Its Progr ams and Ser v ices
Hausmann Ex. 1 (NY). A 1970 seminar sponsored by NFDA
and Wes t Virg inia FDA incl uded one sem inar on the " Fu tur e
of the Funeral" and another on " Selection Room Procedures.
Report of Interview with Robert Slater, Atl. Ex. 22.
These topics are typical of the mater ial covered in
recur ring ind us try seminar s wh ich emphas i ze managemen t
and merchandising.

...

NFDA conventions have been conducted since 1882 with
an average recent attendance of approximately 5, 000.
This annual meeting provides for the election of officers,
the meeting of the house of delegates, and the exhibition

(continued)



and publishes a comprehensive reference manual140 okeep
its members informed on matters affecting the industry.

As discussed above, NFDA has a tong standing involvement
with the national association and accrediting agency of mor-
tuary chools, the American Board of Funeral Service Educa-
tion. l 1 Through this organization, NFDA participates in the
policy and planning for mortuary science schools. NFDA also
maintains its involvement in the industry s educational insti-
tutions through scholarships 142 and participation in the
graduate training center of funeral directing, the National
Foundation of Funeral Service . 143

A new educational institution has been established by
NFDA, the Academy of Professional Service Practices, designed
to provide funeral directors with continuing education credit
for a variety of activities including attendance at NFDA con-
ventions or public speaking on behalf of the funeral indus-
try. 144 NFDA will retain control of the Academy with the
association s educational consultant as executive director . 145
The Academy, in keeping with NFDA' s view of the undertaker
as a professional, has as it stated goal "professional
growth. " 146

139

140

141

142

143

144

145

146

(Continu

of mortuary equipment and merchandise, with over 106 companies
maintaining exhibits at the 1976 convention. It is the
national convention where association pO licy is determined
or at least ratified by the attending NFDA membership.

The Reference Manual contains summar ies of funeral- related
regulations, statements, data which might be helpful
in the operation of a members funeral home and NFDA
policy. A 1961 edition of the Manual urged funeral
directors not to contract with the memor ial societies.
T. Nelson, Memo to Funeral File, X-I-IIO

See notes 47-52, supra

See Am. Funeral Director, Dec. 1976, at 27.

As noted, NFDA representatives serve on the NFFS board
of directors, NFDA officers, counsel, and executive
director also serve on the faculty of NFFS. See Am.
Funeral Director, Feb. 1976, at 44 (the execu tive dir-
ector and counsel of NFDA are 1 isted as instructing
on the " sociopsychological aspects of funeral service

Am. Funeral Director, Dec. 1976, at 27.

Id.

The academy contrasts with NFFS, founded by National
Selected Morticians, another trade association, which
has emphasized primarily business skills.



While NFDA is the- oldest, largest, and most influential
association, it is not the only one, and its positions
on funeral indus ry issues are not shared by all industry
members or all trade associations.

National Funeral Directors and Morticians Association

NFDMA is the a ociation of black undertakers and has
over 4, 000 members. 7 It is the second largest national
trade association. 148 Some black undertakers belong to both
NFDMA and the predominantly white NFDA through one of its
state affiliates. 149 NFDMA is headquartered in Chicago,
Illinois with general counsel in Washington, D. C. NFDMA,
like NFDA, conducts seminars for its members, holds an annual
convention and publishes a journal for its members, The
National Funeral Director and Embalmer The organiz ation is
governed by d strict governors for eight regions, a board of
governors, and an executive secretary. 150

NFDMA, like other industry associations, monitors regula-
tory activities. In 1964, the association endorsed the volun-
tary industrywide guides proposed by NSM and opposed by NFDA
and in 1975 NFDMA joined with the majority of the funeral
ind ustr 1 in oppos ing the Commiss ion s proposed trade regulation
rule . 15 In testifying before leg islative and regulatory
147

148

149

150

151

House Small Bus ines s SUbcommittee Hear ings (Part IV)
supra note , ar
Organized in 1925, NFDMA was originally named .the Inde-
pendent National Negro Funeral Directors Association.
In 1938, it became the National Negro Funeral Directors
Association and finally NFDMA.

See , L. Jones, Pres., National Funeral Directors
and Morticians Assoc. Inc., Tx 9808.

The History of American Funeral Directing, sup note
1, at 541.

See, generally testimony of NFDMA members; J. Couch,
Vic e Pres., NFDMA, Tx 2893, N. Greene, member NFDMA,
Tx 14, 170, L. Harrison, California funeral director,
Tx 6576, L. Jones, Pres., NFDMA, Tx 9795; A. Leak, Illinois
funeral director, Tx 3871; C. Lightner, former Pres.,
NFDMA, Tx 10, 389, R. Miller, Exec. Sec., NFDMA, Tx 3593;
A. Nix, Pennsylvania funeral director, Tx 12, 890; G.
Pr imm, New York funeral director, Tx 251. In testi-
mony, NFDMA' s president nevertheless expressed support
for the rule s objectives. See L. Jones, Pres., NFDMA,
Tx 9809.



bodies, the association
as the unique situation
funeral consumer . 152

has sought to present what it regards
of the black under taker and the black

National Selected Morticians

Founded in 1917, this trade group has traditionally
regarded the funeral director as a businessman, not a pro-
fessional. 153 The association s first managing director,
Wilber M. Krieger, stated that " funeral service is a business. 154
This view, which differs significantly from NFDA' s view of
the ind ustry, has had broad impl i ca t ions for the of f i c ial NSM
position on many issues which have faced the industry.

NSM currently has slightly over 800 member firms. 155
The association is a limited membership organization governed
by a board of directors. New members join the organization
under the sponsorship of a member in good standing. Member
firms must be privately owned and operated156 and, in the

152

153

154

155

156

See R. Miller, Exec. Sec., NFDMA, Tx 3593; House Small
BUiness Subcommit e Hearings (Part IV), supra note

, at -38 (testImony of R. Miller, NFDMA). NFDMA
was also represented by counsel who participated in
the questioning at three hearing sites.
There is some evidence that NSM' s traditional position
on the funeral director as business is being tempered
with the elements of professionalism. NSM' s first two
executive directors strongly advocated the " funeral
director as businessman " perspective. The current execu-
tive director, Dr. Frank Miller, a former university dean,
seems more sympathetic to the professional label. A
recent issue of the NSM Bulletin contained articles
urging " professionalism " including an article by William
Brennen, " Planning for Profits, " which described how
the funeral director could and should bill . his
time and talent not merchandise. " NSM Bul.:in, June

1975, D. C. Ex. 21.

Antitru t Aspects of the Funeral Industry supra note
27, at 25.

The American Blue Book of Funeral Directors 779 (1976-77). This has grown from 325 firms in 1935. NSM,
unlike NFDA, is an association of funeral home firms
and not individual funeral directors. See The History
of American Funeral Directing, supr 1, at 537.

This provision excludes firms which are owned by chain
operations such as SCI and IFS.



past, membership was restricted to one NSM firm per service
area. 157 In part, because of NSM' s membership limitations,
the association has achieved an image of being an organization
composed of larger, older, and better established funeral
homes. 158

In , 1964, following publication of Jessica Mitford' s The
American Way of Death and the scheduling of hearings by t
Senate Judiciary Committee ' s Subcommittee on Antitrust, NSM
proposed trade practice rules to the Federal Trade Commission.
The proposed guides and the 1964 Senate hearing provided valu-
able ins ight into the or ien ta t ion of NSM. 159 The assoc ia t ionposition that the funeral director is pr imarily a businessman
leads to the view that it is appropriate for the funeral direc-
tor to en e in price advertising, 160 to solicit pre lannedfunerals, 6 and to utilize merchandising technqiues. 62

157

158

159

160

161

162

This
firm
firm

restr iction has
can join NSM if
in the area.

been mod if ied so tha t now a second
it has the sponsor sh ip of the membe r

In the early 1960' s, over 40% of NSM member firms were
conducting 200 or more funerals annually. Antitrust
Aspects of the Funeral Industry supra note 27 , at 

In contrast, a 1971 NFDA survey showed only 14% of its
members were conducting over 200 funerals per year.
Professional Census, D. C. Ex. 4 (Pine).

See Antitrust A cts of the Funeral Industry

, ,

suf'ra
not e 27, at 0=2.
NSM counsel, David C. Murchison, stated in response
to questioning by Senator Philip Hart at the 1964
hearings that NSM bel ieves that " pr ice advertising 
a necessary and essential part of competition. Id.

Similarly at the 1964 Hearings, NSM expressed th supportfor " affirmatively offering " pre-need arrangem s. Id. at 13.
Successful Funeral Service Ma ement by NSM' s Manag ing

rector, W ilber Kr eger, speaKs ln terms of " selling " a
funeral and descr ibes mer chand ising strateg ies such as
the casket se lect ion room I s a isle of res i stance lead ing to
less expensive caskets. NSM' s concern with merchandising
continues as several recent publications indicate. Writing
in the December 1974 NSM Bulletin, Charles Nichols, Director
of NFFS discusses the " balanced line " formula and how
to improve sales by moving people into " high average " segment
of caskets displayed by increasing the number and accessibil-
ity of these 3d quartile units. X-1-119. The March 26, 1976
NSM Mailgram lists " Merchandising in Funeral Service " as
one of the topics which members of the NSM Speakers Bureau
cover. D. C. Ex. 21 (Murchison). Also, NFFS, the industry
graduate training facility in marketing, management, and
merchandising, the core skills for a successful businessman,
was, as has been noted, founded by NSM executive director
Wilber Krieger in 1945. See notes 53-72, supra

'''
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NSM, like NFDA, offers a variety of services to its
members including the monitoring of and participation in
governmental activities. In dealing with government agencies,
NSM has frequently adopted a strategy - somewhat different
from NFDA' s. The 1964 guides proposed by NSM and opposed
by NFDA were heralded by some segments of the industry

, an effort which "might successfully block action by those
outside ghe industry in imposing some really stiff regula-
tions. ,,13 A similar attempt at " blocking " outside regulation
was made in the association s efforts to have the Commission
only consider voluntary guides instead of binding rules
in this proceeding . 164

The association s attempt at self-regulation is presently
manifested in the NSM code of ethics which, like NFDA' s code,
is pointed to as indicative of the industry s continuing
efforts to regulate itself. The NSM Code of Ethics together
with the Code of Good Funeral Practices articulates with
greater specificity than the NFDA code some of the standards
considered desirable by this association . 165 However, as
we discuss in the next section, the efficacy of compliance
with the code is dubious . 166

NSM provides many of the standard trade association ser-
vices to i members--newslett 167 national ,nd reg ional
meetings, 8 speakers bureau, 0 consul tants, 1 0 and the

163 Mortuary Management, August 1964.
164

165

166

167

168

169

170

Petition to the Commissioners of the FTC by the National
Selected Morticians to Reconsider and Convert Trade
Regulation Rule Proceeding to an Industry Guides Proceeding,
Binder 215-46-1-

Se e D. C. Ex. 20.

See Part One, Section III(D)(3), infra.
The NSM Bulletin and Mailgram, D. C. Ex. 21 (Murchison).

In addition to its annual convention, NSM holds regional
group meetings. The 1976 group meetings included two
seminars: " Controll ing Costs " and " Counseling the Bereaved.
NSM Bulletin, Spring 1976, D. C. Ex. 21.

The NSM speakers bureau provides speakers on such topics
as " The Social and Psychological Values of the Funeral"
and " Merchandising in Funeral Service, " NSM Mailgram,
March 26, 1976, D. C. Ex. 21.

The March 8, 1976, Mailgram lists the availability of
NSM consultants to analyze the marketing and advertising
programs of a member s firm. D. C. Ex. 21. 



collection of statistical information. 171 This ass6ciation
objective tra9itionally has been to promote the funeral
director s ability and freedom to operate as a successful
and profitable businessman.

Other Tr ade Gr oups

A number of organizations exist in the industry
reason for existence is a special membership base or
ized services which are sold to their membership.

whose
special-

The Jewish Funeral Directors Association (JFDA) is an
example of the first type of group. JFDA was or

1anizedin 1928 and today has approximately 200 members. 72 Perhaps
its most notable activity was representation of its members
in negotiations with rabbinical groups 173 which resulted in

the Tr ipartite Accord, 174 an agreement that funeral directors
will provide their customers a written guide to Jewish prac-
tices . 175 JFDA also participates in a gr ievance process with
rabbinical organizations.

The Order of the Golden Rule (OGR) provides services to
its 1, 300 members, similar to NFDA and NSM. 176 The structure
of the organization is different from many traditional trade

171

172

173

174

175

176

NSM collects annual financial data in its "Confidential
Management Comparatives " program. See D. C. Ex. 21.
NSM has recently expanded its resea rch efforts with
the sponsorship of the proposed National Reseatch and.
Information Center at the National Foundation of Funeral
Service. Am. Funeral Director, May 1977, at 30- 31.

American Blue Book of Funeral Directors, 778 (1976-77).

S. Applbaum, New York rabbi, Tx 1046.

Id. A copy of the Accord and other relevan 'mater ial
are contained in Applbaum Ex. 1 (NY).

This guide outlines in general terms the requirements
of Jewish law while falling short of making specific
affirmative requirements on the funeral director. 
fact, it represents a compromise between the interests
of the funeral directors and rabbinate on behalf of
their congregations. See H. Bomzer, New York rabbi,
Tx. 1509. It has alsotJen charged that JFDA modified
the language of the Accord to protect the ability of
its members to sell expensive caskets. See R. Yellin,
Massachusetts rabbi, Tx 13, 829.

Examples of such services are the OGR NewstaEe and
monthly Knight letter; regional and na tlOnal conferences;
and advertising, public relations, and management service,
One management service provided by OGR is the family
contact service which surveys consumers who deal witha firm. See Mortuary Management, April 1977, at 16.



associations, in that the association owns a for- ofit corpo-
ration which provides various services to subscribers. OGR
has sided with NFDA in both its opposition to the 1964 guides
proposed by NSM and in the broader based opposition to the
current FTC trade regulation rule for the industry. 177

The second type of organization which exists in the indus-
y operates solely to provide services to its clients/members.

The Federated Funeral Directors of America provides accounting
services to its 1, 100 members in seventeen midwestern and
eastern states and performs an annual compilation of financial
data gained from its members . 178 Another service firm
is the Associated Funeral Directors Service, which is pr imarily
a referral service for funeral directors arranging for
the shipment of human remains.

A number of other small organizations exist in the indus-
try and serve a limited membership. The names of the organiza-
tions indicate their limited membership or attempt at selectivity. 179

Manufacturers and Suppliers

In the mid-nineteenth century, the production of coffins
changed from individual craftsmen and small sho s to casket
manufacturers using mass production techniques. 80 Toda
this supply industry contains approximately 475 firms,
including several publicly held corporations, 182 as well as

177

178

179

180

181

182

See Comments of OGR, II-A-666 and testimony of OGR members
Y;Peake, former Pres., Oregon--A, Tx 56 84; T. Sampson,
Pres., Massachusetts FDA, Tx 950; F. Walterman, former
Pres., Indiana FDA, Tx 4980.

See W. Hahn, Pres., FFDA, Tx 3532-33.

Examples incl ude
and the National

the Flying Funeral Directors of America
Association of Approved Morticians.

The History of American Funeral Directing, supra note
1, at 265.

American Blue Book of Funeral Directors, supra note
155, at 720.

Among the major manufacturers are Hillenbrand, (Batesville
Casket) with annual net sales in 1975 of $126, 169, 000
and Walco (National Casket) with annual net sales in 1973
of $99, 550, 000.

70;



many smaller concerns which manufacture the product in its
entirety, and jobbers who finish already constructed shells.
The casket manufactur ing industry shipped over $425, 700, 000
worth of merchandise to undertaker customers throughout the
country in 1975. 183 Other allied supply industries include
garment producers, embalming chemical companies and bur ial
vault manufacturers . 184 The var ious manufactur ing groups
have their respective trade associations, including the Casket
Manufacturers Association, the Embalming Chemical Manufacturers
Association, and the National Concrete Burial Vault Associa-
tion.

As noted earlier, manufacturers and su liers have under-

taken educa ti onal and promot ional prog rams. The casket
companies and embalming fluid companies regularly conduct
training seminars which not only serve to acquaint funeral
directors with their products but also provide information
and instruction on the latest technical advances or current
merchandising strategies. 186 Seminars sponsored by casket
manufacturers 187 often deal with how to arrange a casket

183

184

185

186

187

American Blue Book of Funeral Directors, 720 (1976-77).

The industry publication The American Blu e Book of Funeral
Directors 1976-1977 lists a lli d i ustrTes as pro UCng-
approximately $15 million in embalming chemicals, $9
million in burial garments, $15 million in miscellaneous
supplies and $312 million in concrete and metal bur ial
vaults, for a total (including casket shipments) of
$776, 700, 000. American Blue Book of Funeral - Dir ctors at
722. The most recent NFDA survey indicates outer burial
containers are used in 81% of adult services. V. Pine,
A Statistical Abstract of Funeral Service Facts and
Figures 12 (1977) (hereinafter cited as NFDA Facts
and Figures).
See notes 43-46, supra Dr. Roger Blackwell who was
NFD s major witness n the TRR hearings (Tx 13, 469)
has conducted research for the Casket Manu turers
Association and is currently presenting a series of
financial management seminars for funeral directors
under the sponsorship of the largest manufacturer of
metal caskets, Batesville Casket Company. See Am.
Funeral Director, April, 1977, at 29 and Am uneral
Director, September, 1976, at 82.

See notes 188-191, infra.
Fl uid companies place particular emphasis on promoting
the importance of embalming as a safeguard to public
health and preservation as an integral element in the
funeral process. See , Champion Expanding Encyclo-
pedia of Mortuary Practlce, X-l-l 05; ESCO brochure "Basic
Ideas, Subjects and Suggested Talks , Xl- 537. See also
Part Two, Section VI, infra, at note 43- 46.



selection roo 188 how to utilize colors so as to maximize
casket s 5s, 9 how to " sell" the traditional completefuneral, and how to " handle " the famil requesting some-thing less than the tradi tional funeral. l 1

Casket manufacturers, and other suppliers present their
merchandise at state and national association conventions.
At these conventions or when a manufacturer s representative
visits a funeral director, var ious mater ials in the form 
manuals and pamphlets are often furnished to the mortician/
customer. These materials include floor plans and directions
for selection room planning; 192 pamphlets which can be given
to families; 193 pUblic relations suggestions, 194 and summaries
of relevant market research. 195 Manufacturers also furnish
undertakers with a variety of sales aides to assist with the
merchandising of their products. The Batesville manual, which
is furnished by the largest producer of metal caskets, con-tains a " color harmony chart" as well as model sales presenta-
tions to be used when selling caskets to families. 196 Newslet-
ters and bulletins are also a useful method of maintaining

188

189

190

191

192

193

194

195

196

R. Ebeling,
Tx 6 8 2 5; 
N. Gregory,
8675.

former Managing Editor Mortuary Management,
Todd, Arkansas funeral director, Tx 8752;
former California funeral director, Tx

J. Todd, Tx 8793; R. Ebeling, Tx 6869.
Hudson, Sales Manger, Marsellus Casket
124.

See also R.
ompanyX-l-

R. Ebeling, Tx 6861.

See Atl. Ex. 9 (Flanagan).

See , Boyertown Casket Company, X-1-125.

Facts Every Family Should Know, Chi. Ex. 16 (Wilbert
Inc.

). ~_

ESCO brochure, " Basic Ideas, Subjects & Suggested Talks
Xl-537. This doc ument conta ins " canned" responses for
funeral directors to use in answering questions. 
advertising campaign by the Champion Company is directed
toward a similar goal. The March 1977 edition of Mortuary
Management contained a full page advertisement which
presented the "proper and factual answer " to the question
Why Embalm?" Mortuary Management, March 1977, at 41.

R. Blackwell & W. Talarzyk, American Attitudes Toward
Death and Funerals, VI-D-17 (CMA sponsored survey). This
document contains survey results on such questions as
preferences for final disposition and the importance
of various casket attributes in the public view.

See , Batesville Casket Company Manual, X- I03.



customer relations and promoting a product.
197 Manufacturers

also make such materials available through schools of mortuary
education and through visits to manufacturers ' plants by mor-

tuary science students. 198 This range of programs is designed
- sell a product and build customer relations. As a secondary

function, these materials and promotional campaigns influence
the approach of undertakers to their business and their
customer s .

Trade Journals

The industry s press plays an important role in the dis-
semination of information to funeral directors.

199 In addi-
tion to the newsletters and bulletins published by manufac-
turers, 200 virtually all trade associations have their own
publications which are circulated to their members. 

201 How-
ever, it is the independent trade journal which reports on
the entire range of industry activities to the broadest based
readership. There are presently three independent journals
with a national readership--American Funeral Director Casket
and Sunnyside , and Mortuar nagement 202 These monthl jour-
nals, which had the r origins in the late 19th century, 2 3

197

198

199

200

201

202

203

For example, tha Champion Company which manufactures
embalming fluid sends out a monthly mailing, the "Champion
Expanding Encyclopedia of Mortuary Practice. " See X-
1-105. This series contains helpful hints on 

how
embalm the difficult case and reports recent technical
advances and research findings and also promotes the sale
of embalming manuals.

Robert Yount, a recent graduate of the San Francisco
College of Mortuary Science, stated that the National
Casket Company provided selection room planning kits.

A. Stmt.

The development of trade associations was strongly sup- 
ported by the trade press, which one early industry leader

..-

called the " alma mater of the associational mo ent.
Address of Georg e L. Thomas to 28th Annual Convention
of NFDA.

See notes 194- 200, supra

NFDA - The Director; NFDMA - The National Funeral Director
and Embalmer; NSM - Mailgram; OGR - Knight Letter and Newstape.

In addition to these publications, there exist
journals, , the Southern Fune al Director
are also several small journals wIth a l ted
readership, , Progressive Mortuary Methods
Funeral Service Insider.

regional
There

national
and The

These journal s usuall y or ig inated under the sponsor sh ip
of allied manufacturers. See The History of American
Funeral Directing, supra ote 1, at 478-480.



cover industry " news " events such as conventions a d seminars
and print articles dealin with current management suggestions
and marketing techniques. 04 The journals also provide the
forum for extensive advertising by m nufacturers and suppliers
and other services. 205 ' However, perhaps the most important
function for the trade journals is that of a medium which shapes
industry attitudes. 206 The industry trade journals serve as
the voice of funer l service, " reinforcing and supporting the

ex ist ing appr oach to the tr ade. 207

Preneed Sales Industry

The preneed sales industry is involved in the promotion
and sale of funeral-related goods and services pr ior to the
time of death. This activity of the industry is distinguished
from the simple prefiling of instructions for a funeral or
disposition without prepayment which is often termed " pre-
planning. " In " pr ear rang ing, " a fune ral payment is made in
advance of death to the seller for merchandise and services
selected by the buyer and specified in the pre-need con-tract. 208 Some contracts freeze the purchase price of the

204

205

206

207

208

See , Am. Funeral Director, February, 1976, at 25-10 Mortuary Management, May 1975, at 12-15.
For example, Mor tuary Management publ ishes a ser ies
which provides undertakers with reproducible business
forms. See , Mortuary Management, March 1977, at
20-21.

Cf. The History of American Funeral Directing, supra
te 1, at 480.

A recent editorial in Mortuary Management articulated
that publication s editorial policy as giving emphasis
to " the traditional values of funeral services. Mortuary
Management, March 1977, at 

The seller may be an individual funeral hUe or a company
which speciaLizes in selling prepaid funeral contracts.
During the rulemaking proceeding, the advocates of pre-
paid funeral plans have been represented by the Pre-
Arrangement Interment Association of Amer ica (PIAA),
which participated as an interested party under Section
1.13(d) (3) of the Rules of Practice. See 9.",ner
PIAA, Proposal Identifying Issues of Fact, II-C-246;
Rebuttal of PIAA, X-6; P. Butler, Exec, Vice Pres.,
Funeral Security Plans, Inc., Tx 12, 815; B. Reeves,
Georgia Cemetery Association, Tx 10, 172. The latter
type of seller acts as a broker between buyers and
cooperating funeral homes. See P. Butler, Exec. Vice
Pres., Funeral Security Plan lnc., D. C. Stmt.



funeral chosen, so that subsequent pr ice increases in - the
items are not passed on to the buyer. Under other prepaid
plans, an escalation clause enables the contract price to
fluctuate upward in accordance with pr e increases between

- the date of the contract and the date of the funeral. 209
''f

The pre-financing of these funerals is usually through
bur ial insurance policies, debentures redeemable for funeral
merchandise, or savings or trust accounts. 210 Funeral home
sponsored sal 211 are either passively accepted by the funeral

homes or aggressively marketed by a sales force compensated
on a commission basis. 212 These plans may have different pro-
visions affecting their redemption. Some plans are redeemable
for cash while others are good only at a particular funeral
home for specified goods and services.

Complete funeral preneed plans are also widely marketed
in particular geographic regions by insurance companies.

213
Consumers may pay for these plans on an installment basis
and the policy is usually redeemable for specified funeral
goods and services at a cooperating funeral home.

209 e-Need Burial Contract, Atl. Ex. 21.

210

211

212

213

See

See Survey by Missouri Attorney General, VI-D-13, for
discussion of various plans used in that state.
While some individual funeral directors (see 

, D.

Newcomer, Missour'i funeral director, II-A=45), ,and
some trade associations (Special Report, National Selected
Morticians, X-1-57), have long endorsed the idea of
promoting preneed sales, the largest association, NFDA,
was for many years opposed to funeral directors doing
any more than accepting pre-arrangements from customers
who sought out the funeral director. 

Antitrust Aspects
of the Funeral Industry supra note 27, at 272.

H. Burton, Director, Nevada Estate Planning-Crp., Tx
6662.

The aggressive marketing of prefinanced funeral plans goes
on in many areas of the country. The plans are mar keted
by Funeral Security Plans, Inc. in Texas, Missouri,
California, and Nevada and have been sold to over 72, 000
persons. P. Butler, " /\ Time for Decision, " D. C. Stmt.
In Alabama over 3 million policies are in force which
have been sold by the Liberty National Life Insurance
Company. Comments of Liberty National Life Insurance
Company, II-C-1630. In Mississippi the majority of
funerals are reportedly paid for by bur ial insurance.
E. Moore, Mississippi funeral director, II-A- 707.



Another form of preneed sales is the marketiITg by
cemetery operators of cemetery lots, vaults, monuments,crypts and very recently, combination casket and vault
units; 214 with cemetery plots being the largest componentof this effort. 215 Cemetery plots or merchandise are widely
marketed by using exten ive door-to-door, direct-mail,
or telephone campaigns. 16

This component of the preneed sales industry has an
organized trade association, the Pre-Arrangement Interment
Association of America. The association has approximately
400 members and is dedicated to " the promotion and sales of
the concept of total pre-arrangement in the funeral and
burial industry.

It is impossible to calculate the revenue volume of
funeral preneed sales from the highly fragmented data which
is publicly available. 217 It has been argued that there is
a significant level of consumer interest in preneed sale 218
and that preneed ar rangements, made when the consumer is free
of the burdens of bereavement, may provide for substantial
financial sav ings. 219 On the other hand, the lac k of i nforma-
tion and understanding, as well as the high pressure sales

214

215

216

217

218

219

This presold unit may be delivered or warehoused for
the consumer in advance of need.

A 1971 study estimated that 78%
sales were on a preneed bas is.
A-667, at 8.

of all memor ial park
Commenta of PIAA, II-

One marketing plan which has received close scrutiny
is the " Free Graves to Veterans " program which was the
subject of hearings in February, 1972 before the Senate
Committee on Veteran ' s Affairs. This program which
used the offer of a free grave for veterans as an entice-
ment for families to purchase plots, has 

~~~

severely
cr iticized and has been abandoned by a r ity of ceme-
tery operators.

The wide variation in sales statistics is indicated
by the statement by OGR (II-A-666, at 7) which estimates
over 1, 000, 000 pre-filed funeral arrangements (this
is not limited to pre-financed) and PIAA' s estimate
that over 1, 000 000 families ann make some type
of pre-burial arrangements, including cemetery arrange-
ments (Comments of PIAA, II-A-667 at 8).

A 1974 consumer survey found over 33% of the respondents
interested in pre-planning. CMA survey, VI-D-17, at 43.

A 10% savings has been estimated by one industry source.
J. Lawton, Pres., Nevada Memorial Service, Tx. 6472.
See erally Sher, al Pre-arrangement: Mitigating
the Undertaker ' s Bargalnlng Advanta , 15 Stan. L. Rev.
415 (1963).



tactics commonly ,associated with door-to-door selling, - may
cause problems for consumers who purchase preneed funerals.

Immediate Disposition Companies

The pr imary commercial competitor of the traditional
undertaker has been the operator of an immediate disposition
company. 220 The first immediate disposition company, the
Telophase Society, was founded in 1971 in San Diego, Cali-
fornia. Telophase was " designed to bypass both the mortuary
and the cemetery. " 221 Like the other immediate disposition
companies which have been established in recent years, 222
Telophase eliminates the high overhead which the operator of
a full service funeral home must bear by providing a single
service: direct disposition of human remains. Immediate dis-
position companies do not provide facilities for viewing the
remains or cond uct ing ser v ices, nor do they a ttempt to sell
merchandise or services such as embalming. The direct dis-
position company picks up the remains, files necessary per-
mits, and, at the appropriate time, delivers the remains to
the place of d ispos i tion, usuall y a crema tor y, has the d is-
position completed and arranges for the return of the ashes. 223
These rofit-making firms offer this service for less than
$300. 2 4 While direct disposition precludes, in most
instances, a service with the remains present, it is possible
to hold a commemorative service without the body present either
before or after the disposition.

The funeral industry has attempted through regulatory
efforts, lobbying, and ,other forms of harassment to hamper
the success of the immediate disposition operators , 22 How-
ever, this alternative to the traditional undertaker is

220

221

222

223

224

225

Recently, a new form of competition has appeared as ceme-
tery operators have begun to sell a combination casket
and vaul t unit. Funeral d i rector s have moved to el iminate
this emerging competition, which threatens to cut into
their monopolistic hold on the sale of funerah-merchandise.
See Part Two, Section IX, infra , at notes 76"=.

T. Sherrard, Co-Founder and General Counsel, Telophase
Society, L. A. Stmt.

In addition to Telophase, the Neptune Society is currently
operating in California and the National Cremation Society
in Florida; both were founded in 1973.

These companies may contract with an independent crematory.

In addition to the disposition fee, there is usually
a membership fee of between $15 and $25.

See Part Two, Section IX, infra, at notes 54-74.



increasingly meeting with a significant level of consumer
acceptance. 226

Memor ial Societies

First founded in 1939, memorial societies are consumer
cooperatives organized on a not- for-profit basis for the pur-
pqse of providing information and assistance to their members
concerning funeral arrangements. The major organization
representing the 140 member societies and over 500, 000 indivi-
dual members in this country rs the Continental Association
of Funeral and Memorial Societies (CAFMS), a member of the
S. Cooperative League. Unlike many cooperatives, however,

memorial societies do not directly provide the service sought
by members, but rather contract with a cooperating mortician.
Memorial societies sell neither funeral services nor mer-
chand ise. 227

Memorial societies serve as clear inghouses for informa-
tion on funeral arrangements

2 emphasizing simple, inexpensived isposi tions and ceremonies. 28 In the funeral marketplace,
memorial societies serve two primary functions: as a conduit
for information to potential buyers about alternate funeral

226

227

228

Telophase conducted over 3, 000 cremations between 1971
and 1976. Mortuary Management, September, 1976, at25. The Neptune Society now has nine offices throughout
California. (C. Denning, Neptune Society, Tx 7735),
over 20, 000 members and plans to open offices" in seven
other states (Am. Funeral Director, November, 1976, at
1976, at 52). In California, the cremation rate has
increased by approximately 20- 30% in 5 years. This
is due in part to the appearance of the direct cremation
companies and funeral directors ' competitive response.
See T. Sherrard, Co- founder and General Counsel, Telo-
phase Society, Tx 7966.

See R. Cohen, Exec. Secy., CAFMS, Tx 14, Also,asthe Handbook for Funeral & Memor ial Societies states
in its sample by-laws, " (thel society assumes no legal
or financial responsibility for final disposition of
the remains. " D.C. Ex. 39. There is therefore
no justification for funeral director assertions that
memorial societies are their competitors.

A handbook published by CAFMS and its Canadian counter-
part describes a memorial society as " a democratically
controlled, nonprofit organization of persons who have
joined together to obtain dignity, simplicity, and
economy in funeral arrangements through advance planning.
Handbook for Funeral and Memor ial Societies. D.
Ex. 39.



arrangements and prices and as an active bargaining agent on
behalf of a group of buyers (i. e., the society s members). 229
Due to various restrictions or-he inability to obtain the
cooperation of local funeral directors, 0 many memorial
societies are confined to the former role of information pro-viders. In this respect, they serve to reduce the search
costs and difficulties involved in individual attempts to
obtain prices and information on funeral offerings from a
variety of funeral homes. 231 Members therefore have access
to a greater amount of purchase information than, absent
cons ider able effor t, they would otherwise be able to obta in. 232
Those societies which are able to enter into agreements with
funeral directors can obtain specified services for their mem-
bers at pr ices determined in advance. 233 Al though the pr ices
charged by funeral homes to memor ial society members may be
identical to the prices offered to the general public, a mem-
ber can take advantage of the society s previous shopping
efforts and the strong probability that the society has
obtained comparatively low prices for the services sought.
Moreover, the society s group purchasing provides member
buyers with add itional protection against abusive treatment
from the funeral director.

Societies are staffed largely by volunteers and pay
operating expenses from membership fees, usually $5 to $15;

, contr ibutions and bequests; funds raising events; interest
on reserve fund or a records charge. 234 Some societies seek
to distribute educational materials and to participate in
the state or local regulatory mechanism. 235 Society repre-
sentatives have testified before state and national regulatory
bodies and the national - organization coordinated extens-ive
participation in the FTC trade regulation rule proceeding.
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234

235

Memorial society contracts call for dispositions in
the $200 to $400 range for immediate cremations to tradi-
tional funerals. See , F. Deahl, Board Member,
CAFMS, Tx. 5629; J. Buchanan, Pres., Los Angel Funeral
Society, Tx. 8048.

See Part Two, Section IX, infra , at notes 38-53.

See, R. Cohen, Exec. Sec., CAFMS, Tx 14, 207- 208; Handbook!O Funeral and Memorial Societies, D. C. Ex. 39; E. Knapp,
C. Federation of Memorial Societies, Tx 12, 115.

The present obstacles to obtaining and compar ing pr ice
information from funeral homes in advance will be discussed
in Part Two, Section VIII(A), infra.
See " Available Plans, " Los Angeles Funeral Society,
D: . Ex. 39 

Handbook for Funeral and Memorial Societies, D. C. Ex. 39.

See E. Knapp, D. C. Federation of Memorial Societies, Tx
12118.



Competition in the Funeral Industry

Mar ket str uctur e

The nation s 20, 000-plus funeral homes are essentially
small sole proprietorships, partn rships, or private corpora-
tions operating in local markets. 36 Although a small number

larger funeral homes have a disproportionate share of over-
all business, the Census Bureau s 1972 census which showed an
average of 94 deaths also revealed $106, 000 in gross receipts
per funeral home. 237

This relatively small scale of individual operations
reflects the fact that there is no national market for funeral
services. 238 Moreover, within any geographical area, the
market" which would be normally associated with that area may
be further subdivided according to race, religion, or ethnic
background. Because the choice of a funeral establishment has
often been based on these and other non-pr ice factors, 239 the
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237

238

239

See note 9, supra and Blackwell, Price Levels in the
FUeral Industry . Rev. of Econ. and Bus., VI-A-
2, at 75-76 (1967). A slight trend toward concentration
may be discerned, since several funeral home chains
have appeared in recent years. See note 33, supra and
accompanying text: D. C. Ex. 8 (Kollat) at 13 and Table8. Some have speculated that this trend will continue,
but it is far from clear whether increased concentration
is altogether undesirable. See R. Stackler, Illinois
Department of Registration a Education, Tx. 4007:
C. Ex. 8 (Xo11at) at 13. Cf. G. Kissel, supra note

20, at 13- 17, 61-65.

C. Ex. 8 (Kollat), at Tables 11-13.

See Blackwell, supra note 236. Several chains, in
par ticular Serv ce Corporation Internation (SCI), the
industry s largest, and International Fu al Services
(IFS), the second largest, have expanded by purchasing
existing funeral homes around the country. While some
standardization of policies and business procedures has
been implemented, there has been no attempt to at tr ac t
patronage by standardizing the names of SCI' s or IFS'
local affiliates or by otherwise promoting their corporate
parentage.

Kissel, supra note 20, at 9-12; A. Rappaport, An Analysis
of Funeral Service Pr icing and Quotation Methods (1971),
III-I-2, at 4-5 (NFDA/NSM study). To some degree, the
importance of nonprice factors in the selection of a
funeral home is the product of consumer attitudes. It
also appears, however, that industry members have
deliberately restricted price information and sought
to discourage its use in the selection of a funeral
home and a particular form of funeral. See Part Two,
Sections VIII (A) and IX(A), infra



,,:

services offered by the var ious funeral homes in an ar a are
perceived to be heterogenous (albeit close substitutes). 240 In
this situation, price fluctuations and differences have little
impact on demand (the explanation for this phenomenon will be
discussed later). 

The result of this non-price market allocation system
is an .industry structure which has been var iously descr ibed
by one analyst as " atomistic monopoly, "241 by two economists
as "monopolistic competi tion, 242 and by Dr. Roger Blackwell,
a leading industry consultant, as " a composite of local mar-
kets which possess the character istics of oligopoly involving
a differentiated product. " 243 Each of these characterizations
descr ibes a situation which permits some degree of monopolistic
pricing behavior within a single firm s share of the market. 244

240

241

242

243

244

C. Ex. 26 (Lawson) at 2-3; D. C. Ex. 13 (Shavell) at
8, 10; Kissel, supra note 20, at 1-2, 19-20 (Kissel found
that most consumers in Philadelphia do not regard the
services of different funeral homes as substitutable.
He acknowledges, however, that buyer ignorance contr ibutes
to product differentiation.

). 

Funeral homes tend to
accentuate their differences and the uniqueness of each
funeral to heighten the differentiation of their offerings.
Consumer ignorance facilitates differentiation which
can in turn restrict price competition. See T. Scitovsky,
Ignorance As A Source of Oligopoly Power, Am. Econ.
Rev. 48, 49 (1950). For textbook treatment of product
differentation, see J. Bain, Industr ial OrganJzation
Ch. 7 (2d ed. 19 68) See also, C. Mueller, Sources
of Monopoly Power: A Pheomen Called Product Differen
tiation, 2 Ant. & Econ. Rev. 5 (1969).

Kissel, supra note 20, at 82.

C. Ex. 13 (Dr. S. Shavell, Harvard Univ., CAFMS
consultant) at 3, 8; D. C. Ex. 26 (Dr. M. Lawsol\,.
Boston Univ., NDSCjADA consultant) at 2-5. F an analy-
sis of the theory of monopolistic competition, see
E. Chamberlain, The Theory of Monopolistic Competi tion
(1962); Bishop, Monopolistic Competition and Welfare
Economics , in Monopolistic Competition Theory: Stud
J.n Impact (R. Kuennt ed. 1967).

Blackwell, supra note 236, at 75. See
of Regulatory Agencies, Sunset Repo rt:
Mortuary Science 52 (1977).

also Colorado Dep
The Board of

C. Ex. 13 (Shavell), at 8-9; D. C. Ex. 26 (Lawson), at
3; Kissel, supra note 20, at 58-59.



The ability of individual firms to exert some influence
over price permits the continued operation of inefficient
- yet marginally profitable - firms. 245 s Dr. Michael
Lawson testified as part of the National Council of Senior
Citizens/Americans for Democratic ActIon presentation at
the Wahington, D. C. hearings, exploitation of the monopoly
power possessed by a funeral home should yield monopoly
profits for only a short time absent significant barriers
to entry, since, in the long run, additional firms should
enter the industry when " extra-normal" profits are being
realized. 246 Entry, however, appears to be hindered by
a number of obstacles, so that the profit levels necessary
to attract new entrants must be higher than they would
otherwise be. Although financial barriers to entry in the
funeral industry may not be overwhelming, 247 both Blackwell
and Kissel have cited other obstacles which act to heighten
the barriers and restrict entry. 248

245

246

247

248

See Rappaport, note 239. at 4-5; D.
(Lawson), at 3- 4; D. C. Ex. 13 (Shavell), at

Blackwell, supra note 236, at 76- 77.

Ex 26.
3, 8-9;

C. Ex 26 (Lawson) , at 3-

C. Ex 13 (Shavell) at 3. Kissel, however, notes that
it is frequently individuals, not firms, who start funeral
homes and that capital requirements pose a substantialbarrier. Kissel, supra note 20, at 21-22. See also
Chasen, What' s in Ehe-uture For Funeral SerVTe
Am. Funeral Director, April, 1977 , at 45. To some degree
funeral directors have become entrapped in the necessity
of providing costly facilities and equipment: " social
demands made of funeral directors, plus their own
efforts to enhance the position of their occupational
gr oup, have made ce rta in cos tly factor spar t of the
American style of death. pine & Phillips, The Cost

Dying , Social Problems, Winter 1970 (VI- )-a
414.

Blackwell' s 1967 dissertation found that state regulatory
codes imposed substantial restr ictions on entry. He
concluded that these restrictions were directly related
to higher price levels. Blackwell, supra note 236,
at 80-82. Kissel' s study indicated that the " principal
barrier " to entry is " the lack of customers and the
means to attract them. He found that existing funeral
homes have a considerable advantage by possessing an
establ ished clientele; this advantage can be sustained
due to the high degree of product differentiation asso-
ciated with the funeral services market. Kissel, supra
note 20, at 21-23. Kissel concluded that barriers to
entry were " moderately high" and " an inducement to higher
pr ices. Id. at 59. He also noted the restr ictive
impact of State licensing requirements. Id. at 75-77.



In any event, the industr is character ized by low
rates for both entry and exit. 49 This situation enables
marginally efficient (and presumably small)250 firms to
remain in the marketplace when, as one industry-sponsored
study noted, " it would not be unreasonable to expect that
the force of price competition would also drive out the
marg inal establishments which cannot generate sufficient
volume to realize minimal cost economies required to be
a viable competitor. " 251 Since, by all accounts, this does
not occur, Professor Lawson concludes:

Since price competition does not exist
to discipline and drive marginal or
inefficient firms out of the industry,
extra-normal profits will be earned by
the more efficient (presumably larger)
firms. Extra-normal profits would be
earned by these firms, since the costs
of the more inefficient firms would
determine price; and the firms with
lower costs would thereby profit. 252

In view of the above model of an industry structure
wh ich perm its the cont inued ex is tence of economi cally ine 
ficient providers, it should not be surprising that the
industry has been repeatedly analyzed as one that possesses
considerable excess capacity. Dr. Blackwell' s 1967 article
concluded that" (tJhere is ample evidence to indicate econo-
mies of scale and a great deal of unused capacity in the

249

250

251

252

Blackwell, supra note 236, at 77; Kissel, supra note 20,
at 57, 59, , 70.

Blackwell, supra note 236, at 77; D. C. Ex 26 (Lawson) at
4; Kissel, supra note 20, at 54-55, 63-64, 70-7l.

Rappaport, supra note 239, at 

C. Ex 26 (Lawson), at 3-4. The industry frequently
contends that profits are not excessive. R. Blackwell,
C. Stmt. at 9, 11-12. Dr. Blackwell calculates that the

before-tax profit margin (net profits as a percentage of
net sales) was 6. 52% in 1973 and 4. 27% in 1974 for a " typi-
ical funeral home. Id. at 8, 9. For three publicly-held
funeral firms, the same after-tax figures ranged from 3.
to 6. 5%. Id. at 11-13. The president of the Federated
Funer al Directors of Amer ica, a managemen t company prov id-
ing financial services to 1100 funeral homes, testified that
the average pre-tax profit per adult funeral was 13. 89% in
1974 and 12. 27% in 1975. W. Hahn, Tx 3528. Whether or not
profit levels may be characterized as low, Professor Shavell
states that " profits need not be exorbitant" in a situation
of monopolistic competition. Profits should not be excessive
except for homes with special advantages--Le., greater effic
iency. D.C. Ex. 13 (Shavell), at 3, 8; D:C Ex. 26 (Lawson),
at 3-4. Kissel likewise notes that " a very small operation
can still be profitable. Kissel, note 20, at 22- 23.

/-b



funeral industry, " 253 and Kissel' s empirical study af th
Philadelphia market reached the same conclusion in 1970. 54
Although Dr. Rappaport, in his 1971 study for the NFDA
and NSM, noted that he was unaware " of any recent studies
aimed at testing comprehensively the proposition that the
field suffers from extensive over-capacity, " he nevertheless
acknowledged its existence:

. . 

. there appears to be little doubt
that some over-capacity does exist.
That there is significant unused capacity,
as distinguished from over-capacity, is
of course widely accepted since funeral
homes are generally constructed to handle
the owner s best estimate of both peak
and future demands. 255

Similar views have been expressed by industry spokesmen
for decades. 256

253

254

255

256

Blackwell, supra note 236, at 82.

Kissel, supra note 20, at 52-55. Kissel estimated that
the number of ' small' funeral homes " (defined as those

handling less than one case per week) in Philadelphia
could be halved " with no stress on the physical facilities
of the remaining firms. This would amount to a 30%
reduction in the number of Philadelphia funeral homes.Id. at 54. 
Rappaport, supra note 239 at 4. Rappaport distinguishes
unused capac ty from over-capacity by defining the latter
as " the capacity which exceeds peak demand requirements.Id. at n. 1. The economic model applied to the funeral
ind ustry by economists Lawson and Shavell yields the
same result. D. C. Ex 26 (Lawson) at 4-5, 10: D. C. Ex
13 (Shavell) at 3, 8-9, 13.

In 1950, Wilber Kr ieger, the Executive Director of National
Selected Morticians noted, " There are too many firms in
this business

. . 

. 2000 firms could do all the business
in America. There are now over 20, 000. Bowman, The
American Funeral 92 (1959). Fourteen years later, in the
1964 Senate hear ings, Krieger, still executive director
of NSM, testified that 2500 funeral homes, strategically
located, could serve the existing demand. Antitrust
Aspects of the Funeral Industry

~~~

note at 335. In the same hearings, Harry Haskel, director of the
death benefit department of the International Ladies
Garment Workers Union also noted that the industry pos-
sessed substantial overcapacity: " Thus an excessive
number of establishments--about four or five times more
than actually needed--handle, for the most part, a small
volume of funerals a year and somehow have to cover year-
round overhead costs and make a living. This structure

(Continued)



Pr ice Competition

Analysis of demand Viewed as a whole, the funeral
industry operates n a marketplace which is character ized by
static total demand. 257 Since additional " demand" cannot
be generated to expand the overall market, price reductions
(or increases) will have no discernible effect on the overall
demand for funerals in any given area (i. e., total demand
is pr ice- inelastic). 258 On a microeconomic scale, however,
(at the individual firm level) the ability of any particular
funer al home in an area to attr act add i t ional bus iness may
well bear ome relationship to prevailing price levels in
that area. 59 Given the episodic nature of the demand at an
individual home 260 and the substantial excess capacity pre-
viously explained, incentives would seem to exist to expand
sales in order to achieve greater utilization of idle facili-
ties.

,;'5

256 (Continued)

257

258

259

260

of the industry inevitably results in pressure for
higher pr ices to keep the many marg inal oper a tor s
in bus iness wh ich gives rise to some of the pr ic ing
and sell ing pract ices descr ibed . Id. at 184-185.
See also Gebhart, Funeral Costs 258(1928). In a
I96 NFDA report, Charles Smith, a Spokane, Washington
funeral director noted that" It is a matter of common
knowledge to u that there are far too many funeral
directors, . . . this is a ser ious economic pr blem
and works a hardship on those engaged in the funeral
directing business as well as the American public.
We should try therefore by means of better business
methods, more strict ethical practices and by increased
efficiency (to) reduce the number of undertakers from
24, 000 to 10, 000. Report of the Board of Governors,
Proceedings of 45th Annual Convention, National Funeral
Directors Association, October 1926. 
In fact, " demand, " as def ined by the death
been decl ining, although the gradual ag ing
American population is expected to reverse

Death Rate in S. Reaches All Time Low,
Director, Dec. 1976, at 47.

rate, has
of the
this trend.
Am. Funeral

Kissel, supra note 20, at 23;
236, at 7 ; Comments of NFDA,

C. Stmt. at 

Blackwell, supra note
II-A- 659 at 28; M. Lawson,

Kissel, supra note 20, at 24.

Blackwell, supra note 236, at 77; Rappaport, supra note
239, at 



Here, the inability to affect total demand will befelt. Under the ceiling imposed by the death rate, such
an attempt to increase one s share of the business in an
area can only be accompanied by a declining share for other
sellers serving the same market. While incentives to pursue
an aggressive marketing strategy may thus exist, they exist
for all firms in the area and may be mitigated by other
facets w ich would increase the risks associated with these
tactics; 61 in a setting where inefficiency is not penalized,
such incentives may be negligible.

Low levels of price competition . As indicated, the
market structure of the funeral industry protects inefficient
firms by enabling them to exert some degree of monopolistic
control over their prices. At the same time, this market
structure ref lects, and is supported by, a low level of pr ice
competition, so that, despite incentives to expand one s mar-
ket share, the industry has ,not pursued such a stategy. 262
All scholarly economic analyses of the industry have therefore
reached Dr. Blackwell' s conclusion that " (tlhere is a striking
absence of price competition in the funeral industry. " 263

These studies recognize that the lack of price informa-
tion in the funeral services marketplace 264 is a major con-
tr ibutor y fac tor to the absence of pr i ce compet i t ion. 
Dr. Rappaport observed, the competitive model cannot operate
in the funeral industry because " the essential prerequisites
for price competition are not fully met. " 265 Competition on

261

262

263

264

265

These factors may include uncertain public rec ption,
possible conflicts with state anti-solicitation regu-
lations, difficulties with suppliers, or unfavorable
reactions from other industry members. Kissel suggests
that the fear of a "disastrous " price war also acts
as a deterrent. Kissel, supra note 20, at 24.

Blackwell, supra note 236, at 77; Rappaport, supra note
239, at 4- 5. ~_

Blackwell, note 236, at 78. See Rappaport, supr
note 239, at , Kissel, supra note20, at 30; M. Lawson,
Economics Professor, Boston. U., D. C. Stmt. at 3; S. Shavell,
C. Stmt. at 8-9. Contra , D. Murchison, National Selected

Morticians, Tx 12, 480- 86 (competition, including price
competition, exists).
See Part Two, Section VIII (A), inf r a .

Rappaport, supra note 239, at 4. The significance of con-
sumer ignorance as an inhibitor of competition has been
well documented in economic literature. See , Scitovsky,
Igno ance as a Source of Ol

~~~~ ~~~

, 40 Am. Econ. Rev.
48 (1950); Ferguson, Consumer Ignorance As a Source Mono

Pow FTC taff ort on Regul tion tani
ization, and Product Differentiatlon , 5 Antltrust L. & t:con.
Rev. 79 (1971-72); Rhoades, Reducin Consumer I norance: A
Approach and Its Effect , 20 Anti trust fr:-j09 (1915):



the basis of price presupposes that consumers have knowledge
of the prices offered by various sellers for different ser-
vices. But consumers are unable to consider this factor when

- selecting a funeral home because they d not have advance
pr ice information. The usual methods by which information
is transmitted from sellers to buyers in a market econom
have been largely absent in the funeral services market. 66

",J

This lack of information is tantamount to a lack of com-petition. Dr. Lawson describes competition as a "process
in which " firms are reacting to various market situations and
consumers are reacting to price information. "267 If consumers
do not have pr ice information and ar e unable to make compa r i-
sons, the market mechanisms are obviated and price competi-
tion cannot exist. 268

266 See Part Two, Section VIII, infra
267 M. Lawson, Tx 13, 285.

268 Id. at 13, 263. See also Rappaport,
See also Shavel C. Stmt. at

note at9- 12, 19-20.

supra note 239, at
; K ssel, supra

The absence of price information may also be reflected
by wide variations in funeral prices within specificareas. According to the economic theory of price dis-
persion, such dispar ities between high and low prices
provide an index for measuring the inadequacy of price
information in the market. See Bureau of Censumer Pro-
tection, Federal Trade Commi ssion, Advertising of Ophthalmic
Goods and Services 35-39 (Initial Staff Report Jan. 1976)
Ihereinafter cited as FTC Ophthalmic Goods Staff Report).
Although differences in composition, quality or service
may account for some of the dispersion, Professor George
Stigler states that such differences cannot justify
widespread dispersion across an entire price spectrum.
G. Stigler, The Organization of Industry 172 1968).

By making price information available through advertising
or other means, both pr ice differentials and mean prices
can be reduced. Benham, The Effect of Advertisin
the Price of Eyeglasses , 15 J. L. & Econ. 337, 338 (1972);
Maur The Effect of Law ainst Price Advertising:
The Case of Retail Gasoline , 10 W. Econ. J. 321 (1972);
FTC Ophthalmic Goods Staff Report, supra , at 37-38.

The effect of the availability of price information
is to lessen search costs for consumers, so that sellers
are forced to become more price competitive. The dis-
persion of prices is reduced because consumers are enabled
to select the lowest priced seller meeting their needs;
high-priced sellers will have to reduce their prices
or cease doing business. Benham, supra , at 338. Dispersion
is not completely eliminated due to quality differences
and " to the fact that no combination of advertising

(Continued)
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Undoubtedly, the peculiar dimensions of the tr-ansaction
contr ibute to this information gap. Because death is a highly
sens i ti ve subj ect, consumer s avo id iscuss ion about dea th

268 (Continued)

media reaches all potential buyers within the available
time. Stigler. supra , at 86- 87.

Sever al sur veys int rod uced d ur ing the r u lemak ing proceed i ng
suggest that substantial differences in the price of
funer al s ex ist. Al though lac k of cooper at ion by funer al
directors or the limited scope of the survey renders
the information incomplete in some instances, the simi-
larity of results shows the same pattern of wide variances.
State-wide surveys revealed that the pr ice of the least
expensive funeral ranged from $275 to $882 in Delaware,
Del. Funeral Price Survey, VI-D-9; from $100 to $975
in Arkansas, Survey of Funeral Industry in Arkansas,
VI-D-12; and from $250 to $1350 in Indiana, In PIRG
Repo rts, VI -D- 8. Wh ile these figures tend to concea 
any market differences within a state, they are corro-
borated by more localized studies, such as the FTC
survey of Funeral Prices in the District of Columbia,
VI-D-3, which found that the price of the least expensive
funeral var ied from $210 to $900; a survey by the
Lawrence Eagle Tribune of funeral prices in Lawrence,
Massachusetts, III-H-15; which found a $45 to $985 
range; a survey by the New York Public In erest Group,
which found a $680 to $1175 range for Bingnampton,

Y., NYPIRG Statement, NYPIRG Ex. 1 (NY) at 

Price dispersion theory does not fit the funeral services
industry as neatly as in other product markets, for
the theory is predicated on the existence of relatively
homogeneous items in the market. The personal service
component of a funeral home s offerings, h

~~~

ver, result
in a high degree of product differentiati by funeral
service purchases; i. e., funeral home offer ings are
not widely perceived to be substitutable.
Nevertheless, as Professor Lawson notes, they are " closesubstitutes. M. Lawson, D. C. Stmt. at 3. Similarly,
Kissel states that buyer ignorance (which he attr ibutes
to " the lack of advertising in the industry ) contributes
to product differentiation. Kissel, su note 20, at
19-20. Consumers ' perceptions of proauct heterogeneity,
therefore, may also be attr ibutable to the dearth ofprice (and other) information in the industry; while
price dispersion may not provide as accurate a measure
of ignorance in the funeral services market, it may
nevertheless, as Professor Stigler indicates, be a
manifestation of that ignorance. Stigler, , at
172.



and funerals; 269 likewise, most persons do not seek funeral
price information or arrange funerals in advance of need. 270
Additionally, despite assertions to the contra,y by some
industry representa t i ves, the aver age -pe r son is unl ike ly to
have sufficient prior experience with funeral arrangements
to provide meaningful assistance when a funeral purchase must
be made. 271 When funeral arrangements must be made at time
of ' need, families are generally not in a position, due to
time and emotional pressures, to ompare the prices and ser-
vices of several funeral homes.

Families must, nevertheless, choose a funeral home, and
the widespread absence of price as a decisional factor means
that choice must usually be based on non-pr ice considerations.
As indicated previously, 273 several factors ., ethnic or
religious background or prior dealings with a firm) may
dictate the choice of a funeral establishment; since these
influences serve to dampen the cross-elasticity of demand
between firms in the same geographic market, non-price compe-
tition can also be largely ineffectual. However, within par-
ticular markets or sub-markets, various forms of non-price
competi tion exist.

269
See Part One, Section V, infra

270
See Rappaport, supra note 239, at 5; Blackwell, supra
note 236, at 78- 79.

271
See Part One, Section V, infra See also- Eappaport,
sura note 239, at 5; Kissel, supranote 20, at 10.

272
Kissel, note 20, at 10-11; L. Bowman,
Funeral 52 (1959); Antitrust Aspects of the
Industry supra note 27, at 185.
Professor Rappaport' s study for the NFDA and NSM concurs:

The American
Funeral

As prominent spokesmen readily acknoWT-
edge, the moment the fami ly con tacts
a funeral director most competitive
al ternat i ves are almost invar iably ruled
out, as is generally the case with other
personal service callings and professions.

Rappaport, supra note 239, at 5.
273

See note 239, supra



This kind of competition focuses largely on the attri-
butes of the particular funeral home by stressing the quality
or extent of the personal services provided, location, muni-
ficent surroundings, and the firm s reputation or prestige. 274
As Kissel describes it, the " product policy" of the industry
has been to upgrade the " product" offered:

The most obvious specific areas of
upgrading aside from the general
expansion of what can be called per-
sonal services, are in the areas of
finer funeral homes, $15, 000 hearses
and $12, 000 limousines, and more
elaborate caskets. Factors such as
the attractiveness of the funeral home,
the services it provides, and the appear-
ance of the deceased are the kinds of
things that cause a family to return
to a particular funeral home. Pr ice
and promotion policies are general1
secondary to these prod uc t factor s. 75

274 See Rappaport, supra note 239, at 4- 5; Comments of
NFDA , II-A-659, atJO; Kissel, supra note 20, at
39-40; Minn. Office of Consumer Services, Funerals
in Minnesota: Customer Exper iences 5 (table I), 29
(1977), XI-592.

275
Kissel, supra , note 20, at 39 (footnote Qmitted).
Such sumptuousness has been criticized within the
industry. One NFDA official asked his colleagues:

Why are costs so high for building
occupancy? I blame over investmen t--
funeral homes are being built that
can only be considered as monuments
to the owners ' pride.

Am. Funeral Director, May, 1974, at 20, VI-A- 14. See
also Newcomer, " Evaluating a Funeral Business, " in-
Nich ols, Raether, Clark & Pine, How to Evaluate Your
Funeral Home 2 (1976) (" The biggest mistake in the
funeral business, according to my view, is that the
industry as a whole has overbuilt.

Economist Lawson stated that this type of non-price
competition, " which epitomizes monopolistic competition,
is linked to higher prices. M. Lawson, D. C. Stmt. at
10.



The promotional act i v it ies that are under taken are
largely confined to public relations efforts, for funeral
directors also compete in the related areas of reputation
and prestige. 276 Most of the advertising that does occur
is institutional rather than price-oriented, that is, sales-
manshi is eschewed in favor of pub 1 i city for the firm
name. 2 7 Similarly, personal contacts through participation
in various civic and social organizations are utilized
to foster the funeral director s image, so that personal
familiarity will prompt families to contact the firm when
death occurs. 278

Emphasis on these factors obscures the responsiveness
of the mar ket to pr ice fl uctua t ions. 279 Al though the shape
of the demand curve for individual firms is therefore the
subject of conjecture, it is conjectural because the funeral
services market has failed to provide the standard measur ing
device: price. As we will discuss later, consumers simply
lack advance information about funeral arrangements. 280
Although industry spokesmen repeatedly stated that consumers
do not want to consider price when making funeral arrangements
and introduced several surveys to show that families choose
a funeral home for non-pr ice reasons, 281 the argument is
circular, for pr ice has rarely been put forward by the
industry as a basis for choice. While the aforementioned
factors that are inherent in this transaction discourage con-
sumers from seeking and comparing funeral prices, these
impediments could be ameliorated by active efforts to dis-
seminate comparative information about funeral costs and
options. 282

276

277

278

279

280

281

282

See enerally Kissel, supra note 20, at 41-42, Comments
of NFDA, II-A-659, at 30.

Kissel, supra note 20, at 40-41, See also Bureau of
Consumer Protection, Federal Trade Commission, Funeral
Industry Practices 122 (Staff Report Aug. 19 5). Cf. D.
Murchison, National Selected Morticians, D Stm
(samples of funeral advertisements).

Kissel, supra note 20, at 41-42.

See Kissel, supra note 20, at 30.
C. Stmt. at 4, 8.

See also S. Shavell,

See Part Two, Section VIII (A), infra.
See

, "

Funeral Services Attitudinal Survey, " D.
Ex. 29 (Odesky), " NFDA Opinion Survey, " Danforth Ex.
4 (NY), K. Hunt, Business Professor, Brigham Young
U., D. C. Stmt. at 14. See also note 239, supra

M. Lawson, D. C. Stmt. at 8-9.



Such efforts, how ver, have been widely frowned uponwithin the industry, 28 which has histor ically resisted com-
petitive spurs through a combination of public and private
restraints. 284 Average pri information has been made avail-
able by trade associations, 5 but comparison of the offerings
of individual funeral homes has been frustrated by consumers
inability to obtain price information over the telephone and
by funeral directors ' refusal to advertise or to provide
wr itten pr ice information voluntar ily. 286

Price advertising has been especially opposed. Although
the NFDA' s ethical proscription against price advertising was
successfully challenged by the Justice Department in 1968, 287
some state restraints remain, and it is still regarded with

283

284

285

286

287

The historical development of the industry reflects
this attitude. See notes 84-88, supra See also Kissel,supra note 20, at 24, 27- 29, 40-41; Blackwell, supra
note 236, at 79.

The impact of the state regulatory framework is discussed
in Part One, Section III, infra See also Kissel, supra
note 20, at 72-77; Blackwell, supra note 236, at 83.
See generally Chadwick, Results of ifferent Pri nciples
of Legislation and Administration In Europe Royal
Stat. Soc y J. 381 (1859); Crain & Ekelund, Chadwick
and Demsetz on Competition and Regulation , 19 J. L.& Econ:49-r976). Pr lvate imped ments are treated
in Part Two, ection IX, infra. 
See , Answers to Questions About Funeral Costs,
Waring Ex. 1 (NY).

See Part Two, Section VIII, infra See also thedisc ussion of price advertis ng restran n Part
Two, Section IX, infra For an indication of the
industry s reluctance to divulge comparatp price
information, see the advice proferred to FDA members
from the Association s General Counsel. " Advice
Regard ing Funer al Pr ice Su rveys, " NYPIRG Ex. 3 (NY).

United States v. Nat' l Funeral Directors Ass n, 1968Trade Cas. (CCH) para. 72, 529 (E. D. Wis. 1968).



disfavor by many within the industry. 2BB With the exception
of severa iscrete a eas of the country ( . 9 Minneapolis-St. Paul, 8 F

~~~

ida; 90 southern California; 2 1 and the

Seattle area), price advertisi remains the exception to
prevailing promotional practices. Yet, as a Wisconsin
court noted in striking down the industry s price advertising
prohibition in that state:

The basis of the common law and statu-
tory prohibitions against unreasonable
restraint of trade is the theory that
competition is the life of trade and
benefits the public interest.

288

289

290

291

292

293

See Part Two, Section IX, infra See also T. McCurdy,
Iowa funeral director, Tx 3403 , 34 414-16,
3445-51; McCurdy Funeral Home advertisements, Chi.
Exs. 9, 10; Announcement of Iowa FDA meeting, Chi.
Ex. 11 (McCurdy); Letter from B. Garey, Executive
Director, Nebraska FDA, to Omaha area funeral directors
(April 27, 1976), Chi. Ex. 12 (McCurdy); Letter from
C. Knoblauch, Executive Director, Iowa FDA, to T.
McCurdy (June 29, 1975), Chi. Ex. 14; Memorandum from
T. Nelson, re: Competition in the Funeral Industry,

92; Telephone interview with W. D. Rayner, North
Carolina funeral director, X- 117; House Sm l Business
Subcommittee Hearings (Part III 1, 

supra note-r9, 7
72 (testimony of H, Raether, Executive Director, NFDA)
(McCurdy advertisements criticized as misleading I"

See Minneapolis Star funeral home advertisements,Ch. Ex. 6 at Ex. 2 (Oschwald); Waterston Funeral
advertisements, Chi. Ex. 20.

Home

See Florida funeral service advertisements, III-J-
(National Cremation Society); Funeral Service " Insider,

July 25, 1977, at 4. See gene::a11y Gr issom v...Van
Orsdel, 137 So. 2d 246 (Fla. Dlst. Ct. App. 1:2)
(regulation prohibiting funeral price advertising held
inval id ) .

See Comments of California FDA, II-A-673 at 9-10;
Comments of Forest Lawn Memor ia I-Par ks and Mor tuar ies,
II-A-199 at 3-4, 34-38, Exs. 3-

See L. Melby, Allied Memorial Council, Tx 5991-92.

At the time of Kissel' s study (1970), there had only
been one price advertiser in Philadelphia in the recentpast. Kissel, supra note 20, at 40. See Fulton,
The Funeral and the Funeral Director: A Contemporary
Analysis , Studies of Att tudes Toward Death, Funerals
and Funeral Directors 39 (1967) (2% of funeral directors
surveyed engage in price advertising).



Advertising is a means or device cal-
culated to stimulate competition in
trade and generally benefiting the
pUblic. 294 

Price competition and pricing practices The low level
of price competition in the funeral ndustry is directly
ielated to price levels and consumer welfare, since economic
theory indicates that, in a market economy, competition will
effect an equilibr ium between supply and demand at a pr icewhich repr esents max imum consumer sa tis f act ion and max imum
efficiency of resource allocation. 295 Competition, however,
may be fa tal to ind i vidual firms in an industry mar ked byexcess capacity. Given the uncertainty associated with
unrestrained competition in an industry characterized by
inelastic total demand, funeral industry member s generally
refrain from individual behavior which may prove lucrative
or catastrophic in favor of a more limited yet stable
return based on tacit group acceptance of individual quasi-
monopolies. 296 Since price comparisons are largely impossible.each firm is left to set prices in accordance with its own
cost levels but with scant regard for the price levels--and
concomitant cost curves--of its competition. 297 Without the
check of price competition, some marginally efficient, small
volume firms are permitted to maintain price levels which
cover their higher cost plus a return on their investment. 298

294

295

296

297

298

Wisconsin v. Nat' l Funeral Directors Ass n, 1,967 TradeCas. (CCH) para. 72, 289 at 84 713 (Wis. tir. Ct.).

At this point, price equals marginal cost (P=MC);
this, of course, assumes perfectly competitive conditions.
See nerally S. Shavell, Assistant Professor of Economics,
Harvard University, CAFMS consultant, D. C. Stmt. at 4-5,
8-9; M. Lawson, Assistant Professor of Economics, Boston
University, NCSC/ADA consultant, D. C. Stmt. at 2-5, 19.

See Kissel, supra note 20, at 24, 41,
C. Stmt. at 3-5.

58-60; M. Lawson,

See Kissel, note 20, at 24 , 41, 58-60; M. Lawson,D:. Stmt. at -5.
R. Blackwell, supra note 236, at 77; A. Rappaport,supra note 239, at 5. See M. Lawson, D. C. Stmt. at
3-5; S. Shavell, D. C. S tmt . at 8-9. See also Kissel,
supra note 20, at 29- , 58-59.



Since market forces do not operate to shift demand from such
inefficient operators to more efficient firms with lower price
levels, the latter have little incentive to reduce prices.
Analysis indicates that these market condltions yield non-
competitively high price levels. 299

With this scenario, the injection of price as a decisional
factor ' in the transaction may be perceived as a threat, and
the market entrant or participant who introduces the factor
may be similarly branded. In the funeral service industry,
the competititve threat may originate from several sources:
cremation, especially direct cremation and companies special-
izing in this method of disposition; funeral homes which
advertise their prices; memorial societies; and pre-need pro-
moters. 300 To the extent that existing firms can prevent
the introduction or success of price-conscious actors in the
funeral market, competition remains stultified; since some of
these entrants represent alternative methods of disposition,
consumer choice is likewise diluted. Methods used to combat
pr ice-or iented behavior in the market may include individual
adherence to tacit group standards of behavior (such as
refraining from price advertising), group harassment and pres-
sure, or use of state boards and legal sanctions to restrict
market entry or behavior. Private impediments are discussed
later in this repori, 301 while the anticompetitive effects
of state regulation will be described in the following
sec tion.

299
R. Blackwell, note 236, at 77; A. Rappaport,
upra note 239, at 5. See M. Lawson, D. C. Stmt. at
-5; S. Shavell, D. C. S tmt . at 8-9. Cf. Kissel, 

note 20, at 22-23 I" a very small operation can stIll
be profitable. (footnote omitted). See also Kissel,
id. at 29-37, 58-59.

300 See generally notes 208- 235, supra

See Part Two, Section IXIA), infra.301
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Section III. EXISTING REGULATION

Introduction and Overview

The nature, quality and efficacy of existing regulation
of funeral practices are important both to an understanding
of how the funeral industry operates and to assessing the
need for a remedial FTC trade regulation rule. Currently,
the regulation of funeral practices is confined to the
licensing schemes found in Ivery state; there is no compre-
hensive federal regulation. To a far lesser degree, funeral
directors are also subject to a form of regulation--self-
regulation, actually--through codes of ethics adopted by
several national trade associations and their state affil-
iates. Many funeral industry representatives vigorously
argued that these two forms of regulation have been effec-
t i ve and prov ide adequate cons umer s protect ion, and tha 
consequently, there is no need for a trade regulation rule. 2

This section presents an in-depth examination of the
existing regulation of funeral practices and its adequacy
as a safeguard against consumer abuses. The analysis focuses
first on the content and impact of state laws and regulations,
then on the composition and activities of the state licensing
boards which administer these laws. The analysis then scru-
tinizes the role of the organized funeral industry in the
state regulatory process and in self-regulation attempts.

The federa l agencies which provide certain death" benefitsor funeral allotments, pr incipally the Social Secur ity
Administration and the Veterans Administration, theoretic-
ally could exert some regulatory influence over funeral
practices and pr ices. In practice, however, there has
been minimal scrutiny or regulation of funeral practices
attempted by federal agencies.

See, , Comments of NFDA, II-A-659 at 54: ulationsorVarlous Federal Regulatory Agencies an Tnlr fect
On Sma l Business (Part III), Hearings before the Suomm.
on Activities of Regulatory Agencies of the House Comm.
on Small Business , 94th Cong., 2d Sess. 64-77, 87 (1976)(sta tement of Howard C. Raethe r, Exec. Di r ., NFDA), X-
fhereinafter cited as House Small Business Subcomm.
Hearings ); Comments of Funeral D rectors Serv ces Asso-

on of Greater Chicago, II-A- 660 at 6- 7: J. Curran,
Pres., New York FDA, Tx 80-84; B. Hirsch, Vice-Chariman,
Pennsylvania State Board of Funeral Directors, Tx 12, 498-
99: G. Brown, Chairman, Vermont Board of Funeral Service,Tx 12, 041- 45: Comments of Kansas FDA, II-A-677: Comments
of Tennessee FDA, II-A-741: Comments of Minnesota FDA,
II-A-753; Comments of Iowa FDA, II-A- 756; Comments of
Wiscons in FDA, II -A-76 
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Our examination of the content of existing regulations
revealed several impor ant features. It is apparent that
the vast major i ty of state funer al regulations are concerned
with technical 'and procedural licensin requirements and
real or putative public health issues, rather than substan-
tive standards circumscribing consumer abuses. Many of the
reg lations have been drafted and sponsored by funeral
director associations and are directed toward enhancing the
image of the funeral director a a professiona1 3 and guard ian
of the health of the community.

The desire for higher social status was a primary motiva-
tion behind funeral director efforts to secure state
licensing for their occupation and behind formation of
a national trade association nearly 100 years ago. See
R. Habenstein and W. Lamers, The History of American
Funeral Directing 446-449 (1962) (hereinafter cited
as The History of American Funeral DirectingJ.

;.'

The structure and focus of current state funeral regula-
tions can be traced back to the public health movement
in the latter half of the nineteenth century. At that
time, funeral directors sought, through occupational
licensure, the higher status and greater social accept-
ance enjoyed by professionals. The public health concerns
of the time, the quasi-scientific/medical character of
embalming and the social importance of carrying out post-
death activities were stressed in industry effo Es to
persuade state legislatures that practitioners of funeral
directing and embalming should be licensed.

Industry historians Habenstein and Lamers have character-
ized the significance of public health guardian in funeral
director s self-image in these terms:

In a period when sanitary reform a the
general social movement embracing public
health had gained widespread attention,
and with this interest reinforced by
terrible epidemics and plagues, many
funeral directors found it natural to
associate their functions with those of
the sanitarian. This concept seems to
have been present at the very inception
of the National Association, at least
among the acknowledged leaders of the
group, and in more or less degree has
been incorporated into the self concep-
tions of funeral directors ever since.

The History of American Funeral Directing, supra note
3, at 471.
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The limited substantive conduct standards that -can be
found in state regulations typically ignore the crucial
portion of the funeral transaction when the consumer is pu
chasing merchandise and services from _the funeral director.
Consequently, an analysis of state regulation by the
Consumer Federation of Amer ica showed that less than 5% of
the protection in the proposed FTC rule are presently con-
taIned in state funeral regulations. 

It is also apparent that many restr ictive state regula-
tions operate not to provide badly-needed information or
weed out the unqualified or unscrupulous, but to insulate
licensed funeral directors from the pressures of competition.
The laws restr ict compet i t ion among fune r al d i rector sand
from other entities which seek to offer funeral services and
merchandise or to assist consumers in making funeral arrange-
ments. Many of the laws create barriers to entry into the
occupation and to the offer ing of low cost funeral services.
Others, which prohibit cemetery-mortuary combinations,
discourage funeral directors from cooperating with memorial
societies and limit the sale of certain funeral merchandise
to licensed undertakers, operate to inhibit competition and
to ease forces that could exert a downward pressure on prices.

Our review of the composition of the licensing boards
revealed that most are composed exclusively of morticians.
A few state boards include a representative from the health
department, vital statistics bureau or from the clergy.
A few others include a general lay representative. It is
clear, however, that inclusion of one or two non-morticians
(in a board of seven to nine members, typically) does not
disturb the domination of the board ' s outlook, emphasis and
activities by the organized funeral industry.

We found that funeral director trade associations exert
an enormous influence on the boards and their activities.
Often, the associations and the state licensing authorities
are indistinguishable from one another in terms of composi-
tion, positions on issues and perceptions of th i; responsi-
bilities. State board officers are typically-esent 

See Consumer Federation of America, State Statutes,
Rules and Regulations Affecting the Funeral Practices
Industry, Atl. Ex. 7 and VIII-8 (1976) (hereinafter
cited as CFA Analysis). The 5% figure is a staff
estimate based on the matrix compiled by CFA.

This association/board congruence is also manifested
formally on a national level. As noted elsewhere, most
state boards have a representative in an umbrella organi-
zation of state boards called the Conference of Funeral
Service Examining Boards (CFSEB). The CFSEB is heavily
influenced by the National Funeral Directors Association
and the general counsel of CFSEB has for many years
also been the general counsel of NFDA. 

See notes 144-
152 infra.
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past officers of the trade associations. Some boards - rou-
tinely refer consumer complaints to the state funeral direc-
tors associations. The associations often propose and some-
times jointly sponsor legislative proposals in cooperation

- with the state boards.

The unstartling result of this association/state board
collaboration is that the boards tend to operate as an arm of
the associations (though under color of state law) to serve
the interests of funer al dir ector const i tuents r ather than
as consumer protectors. The boards have not vigorously
enforced their conduct standards against funeral director
colleagues, nor have they sought to adopt new protections to
curb consumer abuses that come to 1 igh t.

Generally, the boards have limited their activities
to administering the licensing examination and erforming
rout ine inspect ions of funer al establ ishments for hea 1 th
and sanitary violations. Even when serious consumer problems
are brought to their attention through complaints, the boards
only react to the individual situation and seek a quiet reso-lution. Too often the board' s objective is to dismiss the
consumer complaint rather than to correct the practices of
the funeral home or determine if the problem is widespread
and therefore deserving of a broader remedy. Boards are most
apt to take strong enforcement action against unauthorized
practice of funeral directing or against licensees who seek
to compete aggressively through price advertising, coopera-
tion with memorial societies or offering low-cost funerals.

While the major trade associations all have some_ kind
of code of ethics, we have found that this formal self-
regulation approach also has produced the form rather than
the substance of consumer protection. Ethical proscr iptions
tend to be very general standards of fair dealing which
often ignore widely employed, profitable abuses of the kind
addressed by the recommended trade regulation rule. There has
been minimal enforcement of the consumer protection provi-
sions of these codes and more attention paid by association
leaders to the provisions that seek to minimize ".ctthroat
competition.

Our findings concerning the substantive deficiencies of
current state regulations and the poor record of enforcement
by the state boards bear significantly on the consideration
of the recommended rule. The past performance of the boards
strongly suggests that they cannot be counted upon to adopt
or enforce meaningful protections for the abuses identified
in our investigation. Even the spotlight focused on state
board performance over the past several years by the FTC
proceeding has not inspired meaningful corrective measures
by the boards. In addition, the proven unwillingness of boards
to enforce those regulations which do exist against colleagues
who employ consumer abuses suggests that the Commission must
be extremely cautious about abdicating enforcement of consumer
pr otect ions in the future. Thus, if the Commiss ion wer e to
adopt a trade regulation rule and a state sought to petition
for an exemption from coverage on grounds that the state
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board would incorporate the entire rule into its regulations,
the Commi ssion would need to car efully scr ut ini ze ev idence
that the state would be willing to enforce these protections.

Nature of the State Laws, Rules and Regulations

At the core of state funeral regulations are the licens-
ing ' requirements for funeral directors, embalmers, morticians
(combination funer al d ir ector /embalmer ), funer al establ i sh-
ments or some combination of such licenses which can be found
in every state. Because of the different duties and skills
associated with " embalming " 7 and funeral directing, 8 differ-
ent licensing schemes for each occupation have been adopted
by most states. In addition to licensing individual

Embalm ing, as gener all y def ined, enta i 1 s cleans ing and
restoration of the body to a lifelike appearance through
injection of chemicals and application of cosmetic tech-
niques. See, La. Rev. Stat. Ann. 37:831 (West
Supp. 1978) OhlO Rev. Code Ann. 4717. 01(A) (Page
Supp. 1975).

Funeral directing typically includes less scientific
functions such as selling caskets and other funeral
merchandise as well as arranging and supervising the
funeral service. See La. Rev. Stat. Ann. 

37:831 (West Supp. 1978); Ohio Rev. Code Ann. 4717.
(B) (Page Supp. 1975).

Embalmers licenses are required in 40 states: Alabama,
Alaska, Arizona, Arkansas, California, Connecticut,
District of Columbia, Florida, Georgia, Hawaii, Illinois,
Indiana, Iowa, Kansas, Kentucky, Massachusetts, Missouri,
Nebraska, New Hampshire, New Jersey, New Mexico, New York,
North Carolina, North Dakota, Ohio, Oklahoma, Oregon,
Rhode Island, South Carolina, South Dakota, Tennessee,
Texas, Utah, Vermont, Virginia, Washington, W Virginia,
Wisconsin, and Wyoming. Funeral directors licenses are
required in 41 states: Alabama, Arizona, Arkansas,
California, Connecticut, District of Columbia, Florida,
Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky,
Louisiana, Massachusetts, Michigan, Minnesota, Missouri,
Montana, Nebraska, Nevada, New Hampshire, New Jersey,
New York, North Carolina, Ohio, Oklahoma, Oregon, Rhode
Island, South Carolina, South Dakota, Tennessee, Texas,
Utah, Vermont, Virginia, Washington, West Virginia,
Wisconsin, Wyoming. (Note: Because these laws are con-
stantly chang ing and because their exact nature is often-
times unclear, the breakdowns provided here may not be
exhaustive. 

A number of states recognize the close relationship
between funeral directing and embalming functions in
practice by issuing a joint funeral director/embalmer

(Continued)
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practictioners, nearly forty states license funeral estab-
lishments.

Examination of the statutes, rules - and regulations
governing funeral practices in the var ious states reveals
their content may be divided into the following broad
categor ies:

that

Procedures and standards relatjng to licensure;

provisions relating to public health;

Provisions relating to the operation of funeral
establishments;
provisions regulating competitive behavior among
icensees;

Provisions defining standards of conduct and consumer
protections, including disclosure requirements.

(Continued)

or "mortician " license which covers both functions.
Idaho, Louisiana, Minnesota and Montana provide for
a mortician s license in lieu of an embalmer s license.
Colorado, Delaware, Maine, Maryland and Pennsylvania
only license morticians. In New Jersey, New York, North
Carolina, South Dakota and Virginia mortician s lic nses
are issued in addition to those for embalmer and funeraldirector. Other states require individuals to obtain
both licenses; applicants for a funeral director s license
in these states must first obtain an embalmer s license.
See, , Fla. Stat. Ann. S 470. 08(3) (West Supp. 1978).
These requirements of dual licensing still exist despite
the fact that courts in other states have found identical
provisions to be unconstitutional. See

, !

ople
v. Ringe, 117 N. Y. 1143 (1909); Wyeth v. Thomas- 86 N. E. 925,
200 Mass. 474 (1909); State ex reI Kemplinger v. Whyte,
188 N.W. 607, 177 wis. 541 (I92 Contra State Bd. of
Funeral Directors and Embalamers v. Cooksey, 3 So. 2d 502,
147 Fla. 337 (1941).

Alabama, rizona, Arkansas, Colorado, Delaware, Florida,
Georgia, Hawaii, Idaho, Indiana, Kansas, Louisiana,
Maine, Massachusetts, Maryland, Michigan, Minnesota,
Missouri, Montana, Nebraska, New Hampshire, New Jersey,
New Mexico, New York, North Carolina, North Dakota,
Ohio, Oregon, Rhode Island, South Carolina, South
Dakota, Tennessee, Texas, Vermont, Virginia, Washington,
West Virginia, Wisconsin. Several other states, 
Alaska, California, Pennsylvania, Utah, which do not
expressly license funeral establishments still require
the establishments to have a preparation room. The
subject of licensure is discussed in greater detail
below in connection with the nature of the laws
administered by the 1 icensing boards.
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Licensure Requirements

The procedures and standards relating to licensure repre-
sent the largest proportion of the wr itten rules and regulations
administered by state funeral boards. - provisions in this
area define eligibility standards, including apprenticeship
requirements, application and processing procedures, fees and
any, applicable provisions for reciprocal licensing arrange-
ments. In most states, appl i cants for 1 icenses must mee 
certain age, education, character, examination and apprentice-
ship requirements, unless the license is sought on the basis
of reciprocity.

Most states require that applicants for licenses meet
a minimum age requirement. Typically, applicants must be
18 years d, 12 though in some states the requirement is
21 years. Although educational prerequisites vary some-
what, most states require graduation from high school and
completion of a nine month to a one year vocational train-
ing program in mortuary science . 14 Many states require a
finding by the board that an applicant be of " good moral
character. This may involve presenting to the board cert 
ficates of "good character " signed by other licensees.

Most states will issue a license to a funeral director who
hold s a val id 1 icense f rom another s ta te. Some rec i proc-
ity statutes require that the licensing standards of the
other state be no less stringent and/or that the licensee
have practiced for a prescr ibed number of years. See,

, Md. Ann. Code art. 43, 356 (1971); Iowa " CodeAnn.
S 147. 44- 54 (West 1972). It should be noted that the
establishment of reciprocal licensing arrangements among
the sta tes has been h ighl igh ted as one of the two pr i nc ipa 1
achievements of the national organization of the state
boards, the Conference of Funeral Service Examining Boards.
See notes 150-152, infra
See, , Cal. Bus and Prof. Code S 7662 (De Jing

T96); Va. Code S 54-260. 70 (1974). A gene.-l overview
of licensing is included in a brochure published by
NFDA. Funeral Service: Meeting Needs . Serving
People, Hausmann Ex. 1 (NY).

See

~~~

, R. I. Gen. Laws S 5-33- 7 (1976); S. C. Code
S 56- (1) (1976).

Ark. Stat. Ann. S 71-906 (1977 Supp. ); Fla. Stat. Ann.
S 470. 08(1) (1978 Supp. ); Va. Code S 54-260. 70 (1974).
Other states require some college work. See, e.

g.,

Mont. Rev. Code 66- 2708 (1977 Supp. ); North Dako
State Board of Embalmers, " Laws, Rules, and Regulations,
Rule 43-10-04(3) (1972).

See , Ky. Rev. Stat. 316. 050 (1977). Many states
utilize as part of their character requirements for
license applicants the standards of character and conduct
applicable to practicing licensees.
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Virtually every state requires applicants for fun ral
director or embalmer licenses to serve an . internship. or
apprenticeship " under a licensed funeral director or embalmer
respectively for a period ranging from one to three years.
Many states require that during this per iod an intern for
an embalmer s license assist in embalming a minimum number
of bodies (usually 25 or 50) and that likewise an applicant
for a funeral director license assist in conducting a minimum
number of funerals (also usually 25 or 50). 17 There is often

an additional requirement that periodic reports of the intern
progress be filed with the board.

""y

Finally every state requires an applicant to pass an
examination. ts The examination typically consists of written
questions on a variety of subjects and may include a practical
demonstration. The subject matter for the tests is often
detailed in the statute or regulations. 19 Recently a national
examination was developed by the Conference of Funeral Service
Examining Boards and is either used or has been accepted
in fifteen states. 

See , Tenn. Code Ann. S 62- 514(6)
Stat. Ann. 67-20-17 (1974 Supp.

(1976); N.

See, , Md. Code Ann. art. 43, S 345 (1971); North
Dakota State Board of Embalmers, Laws, Rules, and Regu-
lations, Rule 43-10- 04(6) (1972); Neb. Rev. Stat. S 71-
1330 (1) (1976).

Funeral Service: eeting Needs .... Serving_ People, Hausmann
Ex. 1 (NY) at 3 (NFDA pamphlet). 

Different subjects are covered by the examination accord-
ing to whether the examination is for an embalmer
funeral director s or mortician s license. An embalmer
examination typi ally includes questions on anatomy,
chemistry, bacteriology, pathology, sanitation, restora-
tive arts, and public health regulations. Examinations

..-

for funeral directors tend to focus on the b ness and
manager ial functions, with quest ions on mor tuary law,
regulations governing transportation of the dead, adminis-
tration, ethics and accounting. A few states require that
the appl icants possess rud imentary knowledge of psychology.
Examinations for morticians I licenses tend to include the
subj cts covered by both the embalmer s and funeral direc-
tor s examinations. See , Wash. Rev. Code S 1839. 040
(1976 Supp. ); Rules of the OhlO Board of Embalmers and
Funeral Directors, EF- 15 (B) and (D) (1974). Other states
do not list the subjects because they use the national
exam (see note 20, infra) or leave it to the board' s discretion.

The National Board exam consists of 500 questions equally
divided between subjects related to funeral directing
and embalming. The exam is approved for a funeral
director s license in seven states (Alabama, Arkansas,
New Hampshire, North Carolina, South Carolina, South

(Continued)
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While the state licensing schemes may have been imple-
mented to assure greater competence among those who handle
the dead and to weed out unscrupulous operators, they may
have anticompetitive effects as well 2l High educational
requirements, apprenticeship responsibilities and the
nebulous good character requirement can be used to restr ict
entry into the trade, causing competition to suffer. 22 Addi-tionally, as we describe below, other specific regulations
found in state law tend to insulate licensed funeral directors
from vigorous competi tion.

Public Health ProvisiOhs

The fact discussed earlier that state regulation of the
funeral industry developed in large measure based upon a
public health protector role for the funeral director is
reflected in current regulations . 23 In some states, funeral
director licensing and regulatory functions are carried out
through the department of health. 24 Other states have

(Continued)

Dakota, and Tennessee), for an embalmer s license in
eleven states (Arizona, Arkansas, Kentucky, Missouri,
New Hampshire, New Mexico, North Carolina, South
Carolina, South Dakota, and Tennessee), and for a mor-
tician s license in three states (Colorado, Maryland,
and Montana).

See Part One, Section II, supra , at note Z4B. -The antl-
competitive effects of occupational licensure have been
recognized by several commentators. See gene , M.
Friedman, Capitalism and Freedom (1962); W. Gellhorn,
Individual Freedom and Governmental Restraints 114 (1968);
Barron, Business and Professional Licensing - California
A Representative Example , 18 Stan. L. Rev. 640 (1966);
Maurizi, Occupational Licensing and the P blic Interest , 82
J. Pol. Econ. 399 (1974). See also How Li sing Hurts
Consumers, Bus. Week, Nov. 28, 1977, at 27.

Concern has been expressed in some quarters about the
growing numbers of mortuary science students. See,

Don ' t Take a Step Backward , Casket & Sunnysi de,
Nov. 1976, at 

Part One, Section II, supra , at notes 5-

In Hawaii, there is no funeral board as funeral directors
are licensed by the Department of Health. New York
and Minnesota also issue licenses throuqh their health
departments, but have an advisory panel which makes
recommendations on funeral industry matters. See N. Y.
Pub. Health Law S 3402 (McKinney 1977); Minn. Sta

(Continued)
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separate funeral boards, but place public health department
members on the board. 25 Many of the regulations the board
administers emanate from the health department,

26 and health

and san i tat ion issues. commonly appear on the 1 icensing exams.
Additionally, in states where the board conducts inspections
of funeral establishments, the focus is principally, if not
exclusively, on sanitary concerns such as the condition of
the funeral home and the adequacy of embalming procedures. 

This entire health rationale for funeral director licens-
ing schemes and related regulations has recently been called
into serious question. Under a " sunset" law which requires
periodic reviews of state agencies, the Colorado Department
of Regulatory Agencies recommended abolition of the Board
of Mortuary Science because continued regulation of the funeral
industry was not necessary to meet the public interest.
The detailed examination of the board revealed that it did
not meet its stated purpose of protecting the public health
because, according to the report, " there is no actual health
threat associated with the disposition of dead human bodies.

(Continued)

Ann. S 149. 02 (1977 Supp.

). 

Funeral industry members
are licensed in Alaska by the Department of Revenue and
in Utah by the Department of Registration. See Alaska
Stat. S 08. 42. 010 (1977); Utah Code Ann. S 5 8-1 -5(7)
(1974) .

It should also be noted that the funeral boards i Iowa
and Idaho appear to primarily be examining entities with
little or no regulatory authority. See Iowa Code Ann.

S 147. 12 (1977 Supp. ); Idaho Code S 54-1106 (1977 Supp.

See, , S. D. Code S 36-19- 2 (1976); Wyo. Stat.
s-3- (Supp. 1975).

This focus on sanitary and public health con rns is
most commonly codified in the regulations tna concern
handling and transportation of the dead and the circum-
stances in which embalming or placement of the body
in a sealed container is required. 

See , Michigan

Dept. of Health Rules, Rules 1, 2; Minnesota State
Board of Health Regulations, Reg. 11015(f) (2) (1974),
Wyoming State Board of Embalming, Laws, Rules, and
Regulations, Rule 4-D.

See , V. Polli, Sec-Treas., Vermont FDA, Tx 2183;
C. Hinshaw, South Car 01 ina State Board of Funer 
Service, Tx 9200-01; J. Couch, member, Illinois State
Board of Examiners, Tx 2906-07.

Dept. of Regulatory Agencies, Sunset Review - Board of
Mortuary Science 2 (1977), XI- 123, (hereinafter cited as
Colorado Sunset Report). It should be noted that the
organized funeral industry vigorously opposed deregula-
tion See , Casket and Sunnyside, Sept. 1977, at 23.
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It appears that the necessity and utility, of embalming
as a sanitary and public health measure have been considerably
exaggerated. Though there is a common sense need for safe-
guards against the unpleasant side effects that may attend
the process of decomposition, there is virtually no public
health necessity for embalming, as confirmed by a variety
of non-funeral industry evaluations of this issue. 29

General public health, san i tary and aesthetic
ations are also the basis of laws which foster the
caskets and embalming in cremation cases, 30 sealer

consider-
sale 0 
caskets

Dr. Bruce Dull of the Center for Disease Control, Public
Health Service, has stated that embalming does not serve
any health-related purpose, III-D-lo Dr. Jesse Carr,
a noted pathologist, was quoted to the same effect in
J. Mitford, The American Way of Death 82-86 (1963).
Several doctors and coroners testified or filed written
comments to the same effect. See , E. Jindrich,
D., Coroner of Marin County, California, Tx 8690;W. Brady, M. D., Oregon Death Investigation program, Tx

5873. This issue was also examined in a published report
on the provision of funeral and cemetery services in
British Columbia. Dr. G. Elliott, Deputy Minister of
Health, Community Health Programs is quoted as saying
that non-communicable diseases are not transmitted by
dead bodies. Gosse, The Provision of Funeral and Cemetery
Services in British Columbia 210 (1976), XI- 585. Dr. Elliott
further notes that even communicable disease s provide
no justification for embalming:

(e)mbalming serves no useful purpose
in preventing the transmission of com-
municable disease. In those few cases
where a person dies of a highly infect-
ious disease, a far better procedu would
be to wrap and securely seal the dy in heavy
plastic sheeting before removing it from the
room where death occurred.

Id.

As noted elsewhere, Massachusetts BO. Rule 39 requiresuse of a " suitable casket" for cremation. Maine s lawspecifies use of a " casket or other suitable container
(Me. Rev. Stat. Ann. tit 32, 1'1405 (West 1978)) which
certainly facilitates funeral directors representing
to consumers that a casket is required by law.
Several states such as Maryland and Minnesota did away
with previous casket for cremation requirement problems
by enacting laws banning such requirements. See note
85, infra.
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in transpo tat n cases, 31 and foster the inurnmen of cre-
ma ted rema lns.

t;.

This exaggerated concern for pub ic health and sanita-
tion has resulted in funeral directors obtaining a virtual
monopoly over the disposition of the dead. Most states
require a permit to transport a dead body and a separate
peTmit for burial or cremation, all of which must be

A large number of states require that bodies transported
by common car r ier and those infected with con tag ious
diseases be transported in a sealed casket. See
Mo. Ann. Stat. 'IS 194. 060,. 070,. 080,. 100 (Vernon 1972),
Oregon Board of Funeral Directors and Embalmers, Admin.
Rules, ch. 830, S 10-160 (1973); N. Y. Sanitary Code
S 13. 1 (1974).

Although there is an obvious need for some kind of
protective measure in such instances, laws which pro-
vide only for sealer caskets impose unnecessary cost
because less expensive viable alternatives are avail-able. There are a variety of sealable pouches (costing
less than $30) which would prevent seepage of fluids
or odors and which can be enclosed in any kind of
closable rigid box for transportation purposes. This
alternative is explicitly recognized in some states.
See, , Utah Vital Statistics Regulations, Reg. 3-1" (E) (1973) (body not transported by common carrier
must be " encased in a container (such as a plastic bag)
which insures against seepage of fluid and the escape
of offensive odors. Other states likewise define the
container requ ired in funct ional terms. See , 7

Alas. Admin. Code 5 89. 100 (1971); Florida Department
of Health and Rehabilitative Serivces, Rules, Ch. 10D-
37. 02, . 04 (1965).

Cremations have been discouraged and their economic
advantages reduced by laws which prevent scattering
of ashes or which impede the ability of survivors to
directly obtain the ashes of the deceased after crema-
tion. The specter of sanitation and public health
problems has been raised through arguments that crema-
tion yields recognizable bone fragments rather than
powdery ashes. See Hornste in Ex. 1 (N. Y. ) (photogr aph
of cremains). Howver, any such fragments can be
reduced to ashes by a simple pulver ization process
which is automatically, performed in countries where
cremation is accepted and which has been recently
required by law under certain circumstances in at least
one state. See an Act relating to cremation, 1977
Wash. Legis:Serv. Ch. 47, S 3 (to be codified at Wash.
Rev. Code S 68. 04. 110), discussed in Am. Funeral Director,
Sept. 1977, at 44.
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executed by a licensed funeral director. 33 Such regulations
make it virtually im

iossible for non-licensed individuals tobury their own dead or for friends or societies organized
in their church or temple to do so.

Funeral Establishment Regulations

In addition to standards and procedures for individual
licenses and health-related provisions, the majority of state
regulatory codes contain requirements for licensed funeral
establishments. The most common such requirement is that
each funeral home maintain a preparation room for embalming
and related procedures. 36 Many of these regulations are

See, , N. H. Rev. Stat. Ann. !i!i 290. 1, . 3, . 5, .m, -:TT- (1966); Idaho Code !i 39-260(a) to (c) (1977);
Wyo. Stat. !i!i 35-79. 20, . 31 (Supp. 1975). While some
regulations speak in terms of an undertaker " or a person
acting as such" which conceivably might allow a non-
mortician to obtain the permit and move the body--
practice it is extremely difficult if not impossible
for an individual to act in lieu of an undertaker in
this regard.

One of the clearest recent examples of this problem
occurred when a Maine farmer attempted to bury his
deceased child himself. The local undertakers called
out law enforcement officers, pressed for prosecution
of the individual, and lobbied (unsuccessfully) for
amending Maine s law to explicitly prohibit anyone
from acting in lieu of a funeral director. See J. Lovell,
Do-It-Yourself Funerals Hit By Morticians Por tland)

ne Sunday Telegram, March 20, 1977, Xl-535 at 1;
An Act Concerning the Dispostion of Human Remains,
1977 Me. Legis. Serv., Ch. 232 (to be codified at Me.
Rev. Stat. tit. 22, 2841-43, 2846, & tit. 32, !i 1405)
(authorizing members of the deceased' s immediate family,
or such persons as they may authorize, to 9btain buriaJ
permits and direct the disposition of the-eceased'
body) .

The popularity of such societies appears to be increas-
ing where they are able to operate. See Synagogue
Launches Own Funeral Firm , Am. Funeral Director, Aug.
1976, at 59; S. Flanders, Tx 4648-49 (Chicago consumer
testified that congregational burial procedure he helped
organize " eliminates the frustration and the anguish that
the individual must go through if they go through a
funeral home

). 

See also How We Claimed Our Own , St.
Francis Burial So cie y Qu arterly, Winter 1975-76, at 69.

Such requirements exist in 37 states. See , Ar iz.
Rev. Stat. Ann. 32- 1338 (1976); Mo. Rev. Stat. 

333. 061(2)- (3)(1969); N. Y. Dept. of Health, New York
Sanitary Code !i 77. 5(d)(3) (1974).
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remarkably specific concerning the characteristics of- thefacility. For example, a Minnesota regulation contains
detailed requirements regarding lighting, ' ventilation,
floor cover ing, fur ish ings, waste d i sppsal, other pI umbing
fixtures, and equipment i the preparation room. 37 Other
states specify additional standards such as minimum floor
space and lengthy lists of utensils that must be on hand. 
Additionally, several states require funeral homes to con-
ta in a chapel, some even spec ifying minimum squar e footage. 39
Funeral homes in some states are required to maintain a
casket display room, 40 possibly with a minimum number of

caskets on display.

Although such regulations obviously relate to the appro-
priate standard-setting function of the board, it seems that
some are unduly restrictive. Establishment requirements tend
to increase both the initial investment and fixed costs of
operating a funeral establishment, thereby limiting entry to
those with sufficient capital to meet the standards. Further,
while these regulations appear to be aimed at " curbstoners

Minnesota State Board of Health, Regulations pertaining
to Morticians, Funeral Directors, and the Dispostion
of the Dead, Reg. 1103.

See, , Massachusetts Board of Reg istration in Embalm-In and Funeral Directing, Rule 17 (168 square foot
preparation room); 16 Cal. Admin. Code 1224 (1975)(28 utensils). 
See, , N. Y. Dept. of Health, New York Sanitary
Cod e S 77. 5(d)(1) (1974) (300 square feet); New Mexico
State Board of Embalmers and Funeral Directors, Reg.
25(A) (1) (1975) (600 square feet); Massachusetts Board
of Registration in Embalming and Funeral Directing,
Rule 16(a) (300 square feet).

Ten states require a casket display room. 

Ariz. Rev. Stat. Ann. S 32-1338 (1976); N.M. Stat.
Ann. S 67-20-5(B)(3) (1974).

See , Ore. Admin. Rules. Ch. 830, S 10- 200(2)
(1974) (eight adult and two children s caskets); Tex.
Civ. Code Ann. tit. 71, S 4582b(4) (c) (6) (Vernon) (1976)
(five adult caskets). smaller number of states impose
other requirements on licensed funeral establishments,
incl uding maintenance of a hearse, (see, , Ga.
Code S 84-817 (1975)), separate toilets for men and
women ( see , Massachusetts Board of Registration
in Embalming and Funeral Directing, Rule 16(c)), an
arrangements office , N. Y. Dept. of Health,
New York Sanitary Code S 77. 5(d) (2) (1974)) and digni-
fied furnishings see , Louisiana State Board of
Embalmers and Funeral Dlrectors, Rule 4(A) (1975)).
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(those who have no facility of their own but tent the facili-
ties of some funeral home for the services they handle)
who could cause consumer problems, 4 2 these restr ictions pre-
vent legitimate firms from cutting overhead costs by sharing
facilities or establishin branch outlets with centralized
facilities or equipment. More narrowly drawn requirements,
registration or bonding would serve to control unethical
operators while permitting competition to operate more freely.

Regulat f Co etitive Behavior

A number of other rules and regulations administered by
the boards concern competitive practices in the industry.
These include prohibitions on defamation of a competitor, 
aiding and abetting an unlicensed person to practice funeral
directing, 45 employment of " steerers or cappers , 46 and

-------- -----

There is wide opposition within the organized funeral
industry to the notion of someone handling the dead
without his own major plant and equipment (and the
large overhead expenses which must be recouped), based
primarily on the belief that every licensee must be a
full-service establishment. This belief ignores the
fact that not all consumers want or need a full serv-
ice, embalming or a chapel. Given this fact, it may
well be economically rational, efficient and publicly
desirable for certain individuals to appeal to a narrow
segment of the market with a low overhead, low-cost
operation, as iong as prospective clients are ully
informed of the limitations beforehand. 
See Blackwell, price Levels in the Fu neral Industry

. Rev. Econ. & Bus. 75 (1967), VI -A=;-Comments of
the Pre-Arrangement Interment Association of Amer ica,II-C-246. Representatives from the funeral industry
disagree, although often with questionable logic. The
executive director of the Illinois FDA was cently quoted
as saying that removing the facility requi-ments " could
result in a funeral director putting up several store
front operations to restrain competition. " T. Kelly,
Pre-Need Funeral Trusts (Part Two) , Am. Funeral Director,
May 1977, at 29.

See, , 49 Pa. Code 13. 218 (Nov. 12, 1977) (defama-
tion of another funeral director); Louisiana State Board
of Embalmers and Funeral Directors, Rule 5 (1975) (mis-
leading advertising); N. M. Stat. Ann. 67- 20-27(a) (1974)
(defaming another funeral director).

See , S. C. Code 5 56-668 (h)(1975 Supp.

Steerers and cappers are persons employed or paid
learn about deaths and " steer " cases to a funeral
See , Wyo. Stat. 5 33-239(2)(d) (1959).

home.
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advertising restrictions. 47 The prohibitions are often included
in the substantive standards of conduct as grounds for discipl-
ining licensees. Some of these laws appear to be both necessary
and desirable. Others, however, operate tQ inhibit both
compet i tion among funer al director sand competi t ion between
funeral 1 icensees and outside sources such as cemeter ies
and direct cremation companies.

An example of such a regulation is the common restric
tion on mar ke ting techn iques. Vir tuall y every state prohib-
its solicitation of business, 48 and some prohibit advertising.
Obviously, certain kinds of solicitation by funeral directors
are unethical and advertising can be deceptive; however, it
appears that blanket prohibitions on these activities are
unnecessar ily restr ictive. 50 Both restr ictions have been sup-
ported by funeral director associations and both make entry
into a market by a new competitor extremely difficult. 
Advertising prohibitions may also have the effect of limiting
consumers ' ready access to needed pr ice information pr ior to
selection of a funeral home.

State statutes and their interpretations which regulate
licensees who are cooperating with memor ial societies are an
additional restraint on internal competition. As described

Many state laws forbid false advertising. Some prohibit
improbable statements " (see, , Kansas Stat. 5 65-

1722(i) (1972)) or advertISg WhICh purports to show,
directly or indirectly, the superior nature of the serv-
ice or equipment of any licensee. (Indiana Admin. Rules
and Regs. Rule 13(g) (1974)). Others forbid the advertis-
ing of prices "below the true economic costs of furnishing
merchandise, services or overhead. . See Nev. Rev.
Stat. 5 642. 490 (1977) and Utah Bd. Rule 4(4 (1973).
Restrictive advertising-rgulations are discussed in greater
detail in other sections of this report. See Part One,
Section II, supra , at notes 283- 294 and Pa Two, Section
IX, infra , at notes 2-20

. ~_

A detailed compilation of anti-solicitation laws is contained
in Comments of PIAA, II-A-667. Many states have been so
concerned about solicitation that they have several different
prov isions rel ating to this pract ice in the i r codes. Al a.
Code 55 34-1:-56(c)-(f) (1977), Ind. Code Ann. 55 25-15-
1-11. 4(c)-(f) (Burns 1974).

See, , Mass. Gen. Laws. Ann. ch. 112, 5 83 (West
191 ).

)!'

This conclusion has been reached in other contexts
as well. See Bureau of Consumer Protection, Federal
Trade Comm iss ion, Advertising of Ophthalmic Goods and
Serices 153-59 (Initial Staff Report Jan. 1976).
(hereinafter cited as FTC Ophthalmic Goods Staff Reportl.

See Blackwell, supra note 43 at 80-81.
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previously, memorial societies require the cooperation of
a funeral director who will offer the types of simple,
economical services its members desire. Because of the
industry s hostility to memorial socie ties, state regu
latory pressure has been exerted on morticians who contract
with these consumer groups for less expensive funerals.

Other state funeral regulations serve to protect the
licensees from outside competitors. 53 In the few states
where immediate disposition companies operate, the state
boards of funeral directors have attempted to eliminate this
competitive threat. Such companies have been challenged for
not maintaining an embalming room or cha el and for operating
funeral establishments without licenses. 4 In California
and Florida the boards have attempted to bring such companies
under the direct regulatory authority of the funeral board,
even though they do not hold themselves out as funeral direc-
tors or mor tuar ies. 55

Other forms of restr ictions have been imposed on the
marketers of pre-arranged funerals. The trade association
of pre-need sellers, the Pre-arrangement Interment Associa-
tion of America (PIAA), argued that regulations in many states
effectively restrict, if not prohibit, the activity of its
members who might otherwise vigorously compete with funeral
directors. 56 The association maintains that the current
burial trust laws in approximately forty-one states effec-
tively preclude marketing of pre-need funerals. 57 Although

For example, the evidence indicates that funeral direc-
tors who cooperated with memorial societies were pres-
sured by state boards in Tennessee, Michigan, and
Pennsylvania. See Part Two, Section IX, infra , at
notes 44- 46.

The principal potential entrants into the funeral market
are immediate disposition companies, pre-arrangement
companies, and to a limited extent, cemeter

See Part Two, Section IX, infra , at notes 54- 74.

T. Weber, Telophase Society, III-K-7 (" It ' s like havingthe railroads regulate the airlines
See

~~~~~

Comments of PIAA, II-C-246; Rebuttal of
the PIAA

Comments of PIAA, II-C-246. These laws require that
substantially all of any money collected on a prepaid
funeral plan must be deposited in a trust account until
the time of death. See

~~~

, Ariz. Rev. Stat. Ann.
!\ 44-1722 (1976); Cal. Bus & Prof. Code S 7735 (Deering
1976); Ga. Code 149. 11 (1975); H. Rev. Stat. Ann. I
325. 45 (1966).
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these provisions were repeatedly defended as consumer pro
tion measures by the funeral industry, 58 PIAA wi tnesses
and counsel argued that such high trust requirements are
not necessary to ensure performance and, in fact, make it
virtually impossible to profitably sell pre- arranged funerals
because sales costs cannot be recovered for an indefinite
period of time. 59 PIAA alleges that the funeral industry
has been responsible for the enactment and enforcement of
these laws to 8rotect themselves from competition from pre-
need sellers. 6

Other state regulations also have apparent anti- com-
petitive effects, such as those which limit the sellers of
funeral merchandise " to funeral directors or embalmers
licensed by the board. In combination with the anti-soli-
citation statutes discussed above, the restriction of fun-
eral merchandise sales to licensees severely limits preneed

See , Comments of NFDA, III-I- 6; The Pre-Arranging
and Pre-Financing of Funerals, Hausmann Ex. 1 (NY) (pamphlet);
H. Coates, Kentucky State Bd. of Embalmers, Tx 3965;
E. Fitzgerald, New Mexico funeral director, Tx 6295;
J. Proko, former Pres., Wisconsin FDA, Tx 4176; Comments
on behalf of the New Jersey State Funeral Directors
Association, X-5. As one industry spokesman put it,
free choice is preserved by prohibiting such overt

selling of funerals. Kelly, supra note 43, at 79.

Comments on behalf of the PIAA, II-C-246; B. Bru
past Pres., Cremation Assn. of North America, Tx 10, 690;
B. Reeves, past Pres., Georg ia Cemete ry Assn., Tx

189; T. Hornstein, Pres., Cremation Assn. of North
America, Tx 738; T. Kimche, Oregon funeral director,
Tx 5397.

In support of this contention, PIAA cited an actuarial
study sponsored by the State of Illinois and trQ&
laws in Florida, Nevada and Virginia which indrcte
that a requirement of 100% trust is not necessary to
guarantee delivery of funeral goods and services ata later time. Moreover, the anti- competitive effects
of such provisions is evidenced by testimony that pre-
need companies cannot operate profitably in states
with 100% trust laws. See Rebuttal of PIAA, X-6 at
16; J. Lawton, Tx 6457; Butler, Funeral Security
Plans Inc;, Tx 12, 822; F. Angerman, Wisconsin burial
vault manufacturer. Tx 4875.

Comments of the PIAA, II- 246. See also C. Olson,
II-A-17. As we describe in detai ter , it is clear
that the organized funeral industry generally opposes
the pre-arrangement of funerals. See Part Two, Section
IX, infra at notes 21- 37.
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competition. 61 Additionally, " funeral merchand'ise

" -

in some
of the states is defined very broadly to cover items such as
burial vaults and grave markers, normally sold by cemeteries
as well as by funeral directors, ther by completely eliminat-
ing cemeteries as alternative sellers of such merchandise.

In a number of cases, similar regulations have been
employed by state funeral boards to stifle new products
offered by cemeter ies. In Tennessee, a cemetery which was
offer ing underground crypts on a pre- need basis was suc-
cessfully enj oined by the state funeral board from engag lng
in the unlicensed practice of funeral directing. 63 More
recently, the Flor ida Board of Funeral Directors and Embalm-
ers promulgated a rule to define " funeral supplies " and limit
their sale to licensees. 64 The effect of the provision was
to prevent cemetery owners from marketing a new " eternal
rest vault" which combined the functions of a casket and
burial vault.

Prohibitions on combined cemetery-mortuary operations
also serve to limit another form of external competition.
At least twelve states have statutes on their books which
prohibit any affiliation between funeral homes and ceme-
ter ies. 66 Dur ing the proceeding, these provisions were

There may be strong economic incentives on the part
of funeral directors to maintain these limitations
because it appears that funerals arranged at-need tend
to be more expensive and therefore more profitable.
J. Lawton, Nevada funeral director, Tx 6472.

See , Tenn. Code Ann. 62-501 (1976) and N.
Stet. Ann. 8A: 5- 3 (West Supp. 1977).

Comments of PIAA, II-C-246 2t 37- 38.

Florida Admin. Code 21J- 04 (1977).

On appeal by the Florida Cemetery Assn., t rule was
inval ida ted because the board fail ed to adequa te ly
consider the economic impact. Florida Cemetery Assn.
v. State Board of Funeral Directors and Embalmers,
Division of Administrative Hearings, No. 77- 602R, (May
24, 1977). In rendering his findings, the administrative
hearing officer noted that the rule was specifically
aimed at petitioner s vaults and that " the purpose of
the rule appears to be to pirpetuate a limitation on
competition and reserve to licensed funeral directors
the right to sell coffins or caskets. Id.

See, e , Conn. Gen. Stat. Ann. 20- 230 (West 1969);
Del. co tit. 24, 5 3111 (1975); Fla. Stat. Ann. 470.
10(8) (West Supp. 1978); Mass. Gen. Laws Ann. ch. 112, S
87 (West 1971); Mich. Compo Laws Ann. S 338. 873 (1976);
J. Stat. Ann. 5 8A:5- 3 (West Supp. 1977); Okla. Stat.

Ann. tit. 59, S 369. 9 (West 1971). Although the origin
and purpose of such regulations are unclear, (Continued)
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cr iticized by cemeter ians who stated that but for such
restrictions they could profitably operate a funeral home,
succ3ssfully compete with non-cemetery affiliated funeral
directors and offer savings to consumers. 

Conduct Standards

State regulatory codes also contain provisions listing
the grounds for denial of a license and/or for disciplining
1 icensees. These prov isions vary enormously from state to
state and range from general prohibitions against fraud,
immorality or incompetence 68 to very specific regulations

concerning the serving of food or drink in funeral homes.
In addition to the prohibitions on solicitation and on the
use of cappers and steerers, disciplinary action may result
from a variety of offenses, includin

8 conviction of a felonyor crime involving moral turpitude, addiction to alcohol

"'.

(Continued)

in Massachusetts the statute on this issue was introduced
in the leg islature in 1939 at the specific request of
the Massachusetts Funeral Directors Association. Atl. Ex.
5 (Ridge). The industry sponsors ip of such restrictions
is in keeping with the policies of NFDA.

Comments of PIAA, II-C-246: G. Ridge, Massachusetts ceme-
terian, Tx 9110; D. Daly, Washington funeral director,
Tx 5981. See also Department of Attorney General Francis
X. Bellottr;Repor t of the Consumer Protection Division
on the Massachusetts Funeral Industry, XI-14 (Marcn 1977):
L. Jondahl, Michigan state representative, Tx 4086.

Approximately 34 states have a general prohibition against
fraud. See , Idaho Code 54-1116-(c) (1) (Supp. 1977):
Me. Rev. Stat. tit. 32, 1455(3)(A) (1978). Approximately
27 states have a general prohibition against immorality.
See , Mass. Gen. Laws Ann. ch. 112, 84 (West 1971).
Approximately 15 states have a general prohibiti against
incompetence. See , N. J. Stat. Ann. 45:7-62 (West 1978)
gross incompetence ); Me. Rev. Stat. tit. 32, 1455(3)

IL) (1978)(" gross incompetency, negligence or misconduct
in carrying on the business or profession of funeral
service

About nine states prohibit the serving of food or drink.
See , Mass. Bd. of Reg istration in Embalming and
Funeral Directing, Rule 32; 49 Pa. Admin. Code 5 13. 183 (Nov.
12, 1977).

Approximately 25 states will revoke license for convic-
tion of a felony. See , Colo. Rev. Stat. 12-
108 Ie) ( 3) ( 1974 ); Ky. Re v. S tat. 5 316. 150 I 1 )( a) (1977).
Approximately 31 states will revoke a license for convic-
tion of a crime involving moral turpitude. See
Md. Ann. Code, art. 43, 354(b) (1971); Mo. Ann. Stat.
5333. 121(2) (Vernon 1966).
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or narcotics, 71 disclosure of confidential information,
failure to treat bodies in a respectful manner 73 and even
the use of profanity in the presence of a dead body.

Other substantive standards include prohibitions on
solicitation of kickbacks, 75 misrepresentations, 76 and
misleading advertising. 77 A few states provide broad
unsp cified protections, such as prohibitions on depriving
the survivors of freedom of choice 78 or willfully selling
funerals at an excessive cost or beyond the financial means
of the survivors. 79 Some states also ban re-use of casket
or participation in a burial association plan, 81 provisions

See , S. D. Code 5 36- 19-38(2) (1976); Ind. Rev.
Stat. (25-15- ll)-4(a) (Burns 1974).

Approximately ten states prohibit disclosures of con-
fidential information. See , Wash. Admin. Code
5 308-48- 050 (1964); Virg inia Board of Funeral Directors
and Embalmer s, Rules, Regula t ions and By-Laws, Ar t ic 1 e
XIX, 5 4 (Code of Ethics).

See, , Louisiana State Board of
Dir ectors, Rule 6 (1975) (" the body
shall at all times be covered so as
of said bod y

" ) .

Embalmers and Funeral
be ing embalmed
to insure privacy

See, e. q ., Neb. Re v. S tat. 5 71-1 3 3 3 ( 2 ) ( i) (1 976 ) ;
Mich Comp. Laws ' 338. 870(3) (i) (1970).

See, , Mich. Compo Laws 5 338. 870(3)(j) (1970);
Or e . Re v . S tat. !i 69 2. 180 ( 2 ) (j) ( 1977 ) .

See , Neb. Rev. Stat. 5 71-1333(2)(a) (1976);
Rules and Regulations of the State Board of Funeral
Directors, !i 13. 202, 7 Pa. Bull. 3314 (Nov. 12, 1977)(to be codified at 49 Pa. Admin. Code 5 13. 202),

Approximately 36 states have prohibitions on false
advertising. See , Ore. Rev. Stat. 5692. 180(2)(b)
(1977); Ohio Rule EF-1-18(B), (F) (1974).
See, , Va. Code 554-260. 74 (1974); Mont. Admin.
Code 4\-3. 58(6)-(S5880)(1)(a) (1974).

, Mo. Rev. Stat. !i 333. 121(13) (e)
ArHona Rule R4-1254(C).

(1969) ;

See, , Wyo. Stat. 533-239(2)(k)Stt. b42. 480(10) (1977).
( 1957 ); Ne v. Re v .

, Mont. Rev. Code Ann. 66-2714(4) (1970) .
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which may serve principally to limit tne choices available
to consumers.

Additionally, many states specify he form in which
the funeral bills must be provided. Seven states have
laws requiring that the consumer be provided a written
statement which lists ,the component services and merchan-
dis fthe funeral service selected and the appropriate
separate charges for each. 83 More than thirty- five states
have adopted, in lieu of an itemized bill requirement, regu-
lations requiring the funeral director to inform customers
in writing after the selection has been m de of the total
price of the merchandise and services selected.

As this summary indicates, however, few of the exist-
ing state regulations focus on the crucial portion of
the funeral transaction, the actual selection of merchan-
dise and services. This is the period of time when the
consumer is most vulnerable to exploitation because of
bereavement, ignorance and susceptibility to salesmanship.
Existing regulations such as general requirements of good
moral character and ethical conduct in licensees cannot
be relied upon to ensure that extremely vulnerable con-
sumers have all the information they need to make intelli-
gent purchase decisions. Nor have vague prohibitions
against fraud, taking undue advantage, or depriving free-
dom of choice been adequately enforced to protect funeral
consumers from specific types of exploitation. Similarly,
other grounds for disciplinary action commonly found in
state codes, such as conviction of a crime or addiction

",-

For example, there is a val id consumer protection concern
in the danger that some funeral directors might fraudulently
sell used caskets as new ones if the re-use of caskets
were permitted. However, a law could be drawn to prevent
thi s problem without completel y preven ting the poss ibi 1 i ty
of rental caskets for public viewing which co reduce
funeral costs by several hundred dollars. k-nsumer
group identified state laws preventing re-use of caskets
as a consumer problem which the Commission should address.
See CFA Analysis, supra note 5, at 7. In recognition
of this problem, Washington recently amended its law
to allow casket re-use if the family signs a " statement
of understanding. See Am. Funeral Director, September,
1977 at 44. -
These states are California, Colorado, Connecticut,
Flor ida, Minnesota, New Jersey and New York. These
itemization laws are discussed in detail elsewhere
in this report. See Part Two, Section VIII, infra
at notes 76, 77.

See Comments of NFDA, II-A-659 at 53.
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to alcohol, obviously do not regulate the specific conduct
of the licensee during his or her dealing with funeral consumers.

Some state funeral regulations reJating to funeral direc-
tor conduct vis- vis th consumer, however, do offer substantive
protection and deserve recognition. For example, prohibitions
on receiving or embalming remains without permission, refusing
to elease a body upon request, and requir ing a casket for
cremation exist in a few states. 85 However, apart from the
issue of the adequacy of their enforcement by industry-dominated
boards, the problem is that such provisions are far from
uni ver sal . Us ing these same examples, examina t ion of the
state regulations reveals that in forty-three states no permission
is required before embalming, twenty-five jurisdictions have
no requirement of prompt release of remains, and funeral
directors in forty-one states are not subject to discipline
for requiring the purchase of a casket for cremation.

Further, the so-called " price disclosure " laws which
exist in the major ity of states are worthy of specific dis-
cussion because they were pointed to by industry members as
evidence of the commitment by the industry and the state
boards to consumer protection. 86 It appears, that rather

At least 26 staces prohibit refusal to release. See,
, Alaska Stat. 08. 42. 090(6) (1977); N. C. Ge

Stat. 90-210. 25(e)(2)(1) (Supp. 1977). At least
seven states prohibit unauthor ized removal and embalm-ing. See, Wash. Admin. Code 308-48,.040("1)-(2) (196); Ind. Admin. Rules and Regs. (25-15-1-11)-
l(f) (Burns 1976); West Virginia Board of Embalmers and
Funeral Directors, Rules 10 (A) and (C). Several states
prohibit requiring a casket for cremation. See, e.q.
Md. Ann. Code art. 43, 360A (Supp. 1977); Minn. Stat.
Ann. 149. 09(3) (West) (Supp. 1978).
State adoption of price disclosure laws resul ed froman " Urgent Memorandum " from the Conference Funeral
Service Examining Boards. See " Urgent Memorandum from
the Conference of Funeral Serice Examining Boards,
to presidents, chairmen, secretries and members of
State Licensing Boards, re mandatory disclosure rule
or regulation, " April 30, 1974, III-H-132. The memo-
randum, which was formulated by the general counsel
of both the Conference and NFDA, Mr. Thomas Clark,
was written several days after Mr. Clark testified
in opposition to an itemization law proposed for the
District of Columbia as a national model. In urging
prompt adoption of the price disclosure law, the memo-
randum noted that " Regulatory agencies external to
funeral service have expressed serious public concern
as to how funeral service agencies are conducting their
affairs in the public interest.
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than providing meaningful protection for consumers, such laws
were adopted as part of an effort to stave off regulations
which would require preselection disclosure of itemized prices.

- Moreover, such provisions contain no explicit right to decline
unwanted items and no specific prices for components to allow
consumers to weigh price against necessity and value. 
addition, the price disclosure laws do not require that price
information be disclosed before a purchase is made; only
tha t a wr it ten summar y be prov ded after the consumer has
made his or her selection.

Our conclusion regarding the general inadequacy of state
funeral regulations is supported by several analyses of those
regulations which found that most states currently provide
only a small percentage of the protections afforded by the
recommended rule. The most comprehensive study was performed
by the Consumer Federation of America. 

87 Attorneys and legal
assistants canvassed the entire body of state laws, rules
and regulations and presented a comparison of 

xisting state
law and the proposed rule in a tabular matr ix. 8 The results
are striking. The matrix reveals that less than 5% of the
proposed rules are in effect in the nation s fifty-one juris-
dictions.

"":,

Several similar comparisons, ' done on regional bases,
provide further documentation of the wide 

ap between exist-

ing regulations and the proposed FTC rule. 9 For example,

e'l CFA Analys s, supra note 5.

Id.

See J. Brandon and G. Jenks, A Comparative Analysis of
orgon Funeral Law and the Proposed Trade Regulation
Rule for Funeral Industry Practices, Sea. Stmt.
M. Schulman, Comparison of Funeral Home Statutes of
Arizona, California, Nevada and New Mexico, L. A. Stmt.

R. Fathy, Division of Consumer Services of the California
Department of Consumer Affairs, L. A. Ex. 22. ~

A variety of witnesses in the proceeding, including state
board members and consumer group representatives acknowl-
edged the shortcomings of regulations in their stateS.
See , Msgr. R. 0 I Keefe, Ar izona State Board of
Funeral Directors and Embalmers, Tx 7107; J. Rosenthal,
Georgia Joint State Legislative Committee of the National
Retired Teachers Association, Tx 8853-54; N. Gage, Pre-
sident, Funeral and Memorial Society of Racine and
Kenosha, Wisconsin, 3562- 67; New York Public Interest
Research Group, NYPIRG Ex. 1 (N. ); J. Snow, Michigan
Office of Service to the Aging, Chi. Stmt. Even industry
members from Ohio, Virginia, and Illinois who defended
the laws of their states admitted under questioning that
various requirements of the rule proposal were not covered
by sta te law. See N. Gr eene, Vi r g in ia Board Funer al
Directors and Emba lmers, Tx 14, 181-82; R. Neville, President,
Ohio FDA, Tx 14, 425; J. Couch, member, Illinois State
Board of Examiners, Tx 2904- 05.
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in California, the state regarded to have the best- consumer
protections in its funeral laws, the representatives of the
California Funeral Directors Association and the state board
maintained that much of the recommenged rule is already covered
by the state s laws. 90 ' However, an analysis of California
law by the state s Department of Consumer Affairs revealed
that substantially less protections currently exist under
California law and that the proposed rule is necessary.

The State Boards

Compos i t ion

A pr imary factor contr ibuting to the inadequacy of
state regulation of the funeral industry is the inherent
conflict of interest which exists when the regulatory board
is dominated by members of the regulated industry. 92 
the whole, the state boards which regulate the funeral indus-
try are composed of funeral practitioners. 93 In twenty-
seven of the states, only experienced funeral directors or
embalmer licensees may serve on the board. 94 In ten other
states, a representative of the department of health or the
department of vital statistics is the only non-mortician

See Comments of California FDA, II-A- 673.

See Stmt. of R. Fathy, Divisionorthe California Department of
Ex. 22.

of Consumer Services
the Consumer Affairs, L.

As the Executive Director of Consumer Federation of
America stated:

Human nature and experience tell us that an
internal policing mechanism... is not maximally
effective. It is too easy for regulators to
be more concerned about the public relations
image of the very profession which co trols
their own pocket book than they are ut the
consumer rights of their customers.

CFA Analysis, supra note 5, at 
by several board members as well.
Connecticut board, Tx 2022- 23; R.
Arizona funeral board, Tx 7305.

This view was supported
See, , R. Thompson,

Keefe, public member,

The various boards range in size from three to ten members,
appoi n ted by the governor for a pr escr ibed term. Al mos t
universally board membership is a part-time position since
the board is rarely required to meet more than once or
twice a year. See, , Fla. Stat. Ann. S 470. 02, S
470. 05 (West 1974; N. D. Cert. Code S 43-10-02, S
43- 10- 04 (1972).

CFA Analysis, supra note 5, at 
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who sits on the board. The remaining ten states with -funeral
boards include a public member (usually only one). California
is the only state which provi s for a majority of non-mor-
ticians on the funeral board. The absence of non- industry
representation on most funeral boards contr ibutes to the general
inadequacy of state regulation of the funeral industry.
Placing public members on the board not only provides for
different perspectives but also tends to lessen the conflict-
of-interest problems that inherently exist when the funeral
industry is regulated by funeral directors who have an economic
stake in many decisions. 97 It is a desirable alternative
to the industry re ulating itself, although its value is
obviously limited. 8

California has implemented a reform program to appoint
public lay members to the majority of its regulatory
boards. Nordheimer, Brown Places 60 on California

---

Reg ulator y Board s as " Lobb

y!:

sts t2.JO_
Peo " Ins tead

of Spe al Interests , New York Times, Feb. 7, 1977"
!i atl, . By natural attrition, the funeral board
appointed by Governor Brown will eventually 

arr ive
at this composition.

In fact, the Presiding Officer concluded that had state
funeral boards been composed pr imar ily of consumer
r epr esenta t i ves, the c irc umstances lead ing to the
FTC investigation and the rule proposal would not have
arisen. R. O. at 37. For the reasons explained in
note 98, however, the staff questions this conclusion.

It is interesting to note however, that funera industry
leaders who long opposed inclusion of non-morticians
on a state board have begun very recently to suppor 
the idea of a public member on the board. In addition
to the public scrutiny aroused by the FTC proceeding,
this change of position may also be due to the growing
risk that state boards may be eliminated entirely under
increasingly-popular " sunset laws " which require exist-
ing agencies to be evaluated for their effec eness
and their ability to serve the public interest. Those
found wanting are slated for extinction. The funeral
board in Colorado has been eliminated by the statelegislature. Similar action is in varying stages of
consideration in a number of other states including
Wisconsin, Georgia, Flor ida, and Oregon.

One problem is that there is no guarantee that non-
industry members will be vigorous consumer protection
advocates. Lay public members may remain passive for
fear of appearing ignorant, or in deference to the
technical knowledge of other board members who are
licensed practitioners. Such lay members may also have
difficulty recognizing the anti-competitive implica-
tions of regulation proposals which have some surface
public welfare objectives. Moreover, it is difficult
to wr ite selection standards to assure that public(Continued)
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Activities of the State Boards

State board act i vi ty appear s to be pr inc ipally concernedwith the administration of the licen ing scheme and complaint
processing. As descr ibed ear 1 ie r, much of the board s ' s ta tu-
tory functions concern the initial granting of licenses or the
renewal process. The only continuing activity in this regard
mi'ght be the periodic inspections of funeral homes which
some states conduct. 99 Typically, however, these inspections
focus on compliance with preparation room standards and other
sanitary conditions and procedures, 100 and not the treatment

(Continued)

members appointed oy a governor will be oriented to
consumer protection, and able to acquire enough knowl-
edge about the industry to regulate effectively.

This problem is illustrated by the Colorado board which
has long had two lay member s (r equ ired by law to be
clergymen) who have not had a noticeable impact on
consumer interest. See Colorado Sunset Report, supra
note 28, at 33. The opposite situation has recently
occurred in California where a long-time critic of the
organized funeral industry and a consumer protection
attorney were appointed to the funeral board.

There are, however, states where no inspections are
carried out. See, , H. Coates, Kentucky Bq. of
Embalmers and Fune ral Directors, Tx 3988; R. O' Keefe,
Arizona Bd. of Funeral Directors and Embalmers, Tx
7122; Colorado Sunset Report, supra note 28, at 19.

100 In Vermont, the inspector checks such things as fire
exits, drinking water and sanitary conditions.
V. Polli, Vermont Funeral Directors and Embalmers Ass '
Tx 2183. According to an attorney who evaluated its
performance, the Georgia board has focused..' the plumb-
ing in the preparation room, the casket inventory and
the seating capacity of the chapel. See Atl. Ex. 1
(Rosenthal, AARP) at 5. See also D. Buc k, California
Bd. of Funeral Directors and Emba lmers, Tx 8377; J. Couch,
Illinois Bd. of Examiners, Tx 2906-08; C. Hinshaw, South
Carolina State Bd. of Funeral Service, Tx 9201.

In addition, any board regulations defining the duties
of inspectors usually emphasize sanitation issues and
make little, if any, mention of checking for possible
consumer abuses. See, , State Bd. of Mortuary Science
of New Jersey Rules-nd Regulations, Rule 5 (1968).
The inspector s disregard of consumer protection issues
may also be affected by his identification with the
funeral directors 1 point of view. In some states theinspector must, himself, be a licensed funeral director
or embalmer. See , Ind. Code Ann. S 25-15- 1-3
(Burns Supp. 1977). See also W. Cushman, New Hampshire
consumer, Tx 1365- 68.
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of funeral consumers . 101

Complaint processing, as the only real enforcement
activity of most state boards, deserves closer scrutiny.
Enforcement activity by the board is generally dependent on
the f il ing of consumer complaints. 102 Once the complain t
is on file, the board usually conducts (fOrmall or inform-
ally) an investigation and resolves the issue.

l 3 Boards
nerally have very wide discretion in the conduct of an

investigation, and the action to be taken.

'I'For certain abuses which are easily detectable by
consumers, this process, which is dependent on consumer
awareness, may be an acceptable procedure. However, as
noted elsewhere, consumer complaints simply are not an ade-
quate guage of the level of abuse . 104 Funeral consumers

often do not know enough about the transaction to realize
they are being victimized. For example, consumers are
usually unaware of legal requirements and will not know
when such requirements are misrepresented. For a var iety
of other practices the consumer has a poor vantage point
from which to determine whether an abuse is occurring and
to demand corrective action.

101

102

103

104

See , D. Deaton, Alabama Funeral Service Bd.,
Tx 99

Several board members agreed with this characteriza-
tion of board activities. 

See , H. Coates,

Kentucky Ed. of Embalmers and Funeral Directors, Tx
3988; D. Buck, California Bd. of Funeral Directors
and Embalmers, Tx 8400; J. Couch, Illinois Bd. of
Examiners, Tx 2914-16.

In at least one state, complaints are screened by
a part-time secretary who is given broad d scretion
in determining which complaints will be presented
to the board. Colorado Sunset Report, a note 28,
at 37. Many states have adopted formal admInistra-
tive procedures for license revocations. Typically,
the statute will provide for notice to the licensee
of the charges and a public hear ing, perhaps even
with rights to be represented by counsel and present
evidence. The hear ing may be conducted before the
board or before a hear ing officer designated to render
findings of fact. See , S. C. Code S 56-669
seq. (1976); Tenn. Code Ann. S 62-525 (1976); W1S.
Stat. Ann. 156. 13 (West Supp. 1977); Fla. Stat. Ann.
S 470. 13 (West 1974).

See Part Three, Section I(A), infra.
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The investigative procedures used by the board may also
lessen the likelihood of Ib orous regulatory action. Require-
ments of Iw rn affid ?r personal appearance Beforethe board 0 can be IntImIdatIng to -many consumers. l 7 
some states, consumer complaints filed with the board are
routinely referred to the state trade association for inves-
tigation and resol ution . 108 Some consumer complaint letters
may provide general indications of unethical conduct to one
knowledgeable about funeral practice, but the consumer knows
only enough to complain about " excessive charges. "109 However,

105

106

107

108

109

See , Ariz. Rev. Stat. 32-1364 (1976); N.
Stat. Ann. 67- 20-28 (1974); N. Y. Pub. Health Law 
3451 (McKinney 1977); H. Devol, District of Columbia
Licensing Bd. for Funeral Directors and Embalmers,
Tx 14, 113; R. Beach, Indiana Bd. of Embalmers and
Funeral Directors, Tx 5046.

See , Mich. Compo Laws Ii 338. 870(10) (1976);
Okla. Stat. Ann. tit. 59, Ii 396. 13 (West 1971); N.
Gen. Stat. 90-210. 25(e) (Supp. 1975).
Whether intended or not, requiring consumers to obtain
notar izedaffidavits or to appear personally before
the board (whose meetings ordinarily are held during
working hours) serves to discourage the filing of con-
sumer complaints. For example, the Vice-Chairman
of the Pennsylvania Board testified that his board
has dismissed several complaints because the " consumer
did not appear for the hearing. B. Hirsch, Pennsylvania
Bd. of Funeral Directors, Tx 12, 493.

See, , Kuhn, Undertakers Press Customers to HikeBIls, Reporter FIn ArIZna- epuDrr sepf:-T4;-975, Ii A at 20, VI-D-49 at 1; R. Thompson, Connecticut
Ed of Examiners of Embalmers and Funeral Directors,
Y. Stmt. at 12; S. Ross, Washington consumer, Tx

5272. In addition, associations regular Ery to
intercept consumer complaints before they reach the
state board. See , A. Hornberg, Funeral Director
Service Ass n of Greater Chicago, Tx 4771. Industrybrochures, such as Advocating Understanding, (L.
Ex. 25 (Myers)), which have been widely circulated
in a number of states, urge consumers to refer any
problems they have to the individual funeral director
or, the association before going to the board. Some
state associations have even established subsidiar ies
which sound as though they are official government
consumer agencies to deal with consumer complaints.
For example, the " Florida Consumer Information Bureau
is a wholl y-owned subsid iar y of the Fl or ida Funer alDirectors Association. Statement of N. Nely, Florida
Consumer Information Bureau, Atl. Ex. 17 at 

See , D. Defatte, Florida consumer, II-B-54;
D. Bailey, Maryland consumer, II-B-358.
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boards which do not wish to investigate further may simply
dismiss the complaint as being outside their jurisdiction.
Other boards , appear to rely exclusively on the explanation
offered by the offending funeral director rather than con-
duct ing an independent inves t ig a t ion . 110 Board responses
to complaints tend to explain or justify the complained of
practices rather than probe whether the behavior was inju-
r ious, unf air or decept ive to the consumer . 111 In sti 
other instances, the evidence indicates that substantive
complaints are simply ignored by the board . 112

The ineffectiveness of state boards in handling consumer
complaints is also illustrated by the boards ' responses to
consumer complaints referred to them by the FTC staff for
investigation and appropriate action. More than sixty letters
containing substantive complaints were referred to funeral
board s in some twen ty- f i ve states. Only six of these have
resulted in any type of disciplinary action whatever .

113

In some cases, the board took the complaint under advisement
for several months, then wrote the consumer a letter which
stated that the board had studied the complaint, interviewed

110

111

112

113

The executive secretary of California s funeral board
testified that he has " resolved" consumer complaints
by paraphrasing the funeral director s version of
the story in his explanation to the complainant.
D. Buck, Exec. Dir., California State Board of Funeral
Directors and Embalmers, Tx 8410. Several respgnses
by state boards to complaint letters referied y the
FTC staff concluded that no enforcement action was
necessary after reviewing the complaint and hear ing
the funeral director s side.

One of the clearest illustrations of this problem was
provided by a consumer s description of the investiga-
tion of his complaint. The inspector presented a
card which noted on the top his position a nspector
for the Maine funeral board and on the bottom his
position as director of public relations for the Maine
Funeral Director s Association. Dur ing his investiga-
tion, he attempted to convince the consumer that the
complaint was unmeritorious, using trade association
brochures and statistics to show that the fees charged
were justified. w. Cushman, New Hampshire consumer,
Tx 1365- 68.

A former Connecticut board member testified that con-
sumers who complained of unauthorized embalming, mis-
representation of legal requirements and other abuses
were not even gr anted a hear ing. R. Thompson,
Connecticut State Bd. of Examiners of Embalmers and
Funeral Directors, Thompson Ex. 1 (NY), at 7-12.

Disciplinary action ranged from mild letters of repr 
mand to a $1, 000 fine.
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or questioned the funeral director complained of and con-
cluded that no further action by the board was necessry or
appropriate. In another instance, the board dismissed the
complaint without even notifying the consumer . 114 Another
consumer was not even informed of the 

locedures requiredfor initiating a formal investigation. 5

These episodes illustrate a fundamental problem in
existing industry dominated regulatory efforts. State
boards regard romplaint processing or dismissal as their
sole objective 16 and frequently make little effort to
determine whether the complained-of practice is pervasive,
to discipline the transgressing mortician or to eliminate
those practices through board action. If the consumer is
willing to withdraw a complaint after receiving some kind
of financial compensation from the offending mortuary, the
board typically will not pursue the matter any further.The fail ure to aggressively look for underlying abuses is
particularly troublesome since the funeral consumer may
not be knowledgeable about the specific unfair practices
(such as legal misrepresentations) underlying a complaint
of general dissatisfaction or excessive prices.

Other complaints which were referred to state boards
are illustrative of the inadequate view held by state boards
of their consumer protection responsibilities. For example,
two complaints were received from two different consumers
indicating the R. Jay Kraeer Funeral Home in Flor ida had
claimed that a casket was required for cremation by Flor ida

114

115

116

An Illinois consumer found his complaint dismissed
due to insufficient evidence despite the fact he was
not informed of the " informal hear ing " on the matter
and subsequently found that no report or transcr iptexisted of the proceedings. V. Blodgett, XI- 495.

A Maryland consumer went months without receiving a
response from the state board to her com lnt against
a local funeral home. Upon inquiry by the FTC staff
the board representative stated that an investigation
had been conducted, that no irregularities were found
and that if the complainant wished to be heard she must
file a formal request for a hear ing. However, the
consumer was never informed of either the completed
investigation or the need for a formal hear ing request.
It is interesting to note that one of the board members
present at the informal investigational hear ing was
associated with the funeral home complained about.
Letter from J. Bolean, XI- 473.

This conclusion was also reached by the Presiding
Officer. R. O. at 37
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law (which is not true). 117 Both complaints were, refe-rred
to the state board. The board dismissed one of the com-
plaints because of " insufficient evidence " and closed the
other after the Kraeer home sent the complainant a check
for '$300. 118 There was no further inves tigation of what
other Kraeer cremation customers had been told and no dis-
ciplinary action was taken against the Kraeer home to
preve t future misstatements by that mortuary. 119

A similar response resulted from the referral of two
complaints about a Maryland funeral home, Robert Pumphrey
to the Maryland board. One consumer complained of exces-
sive cost when the funeral home charged the full professional
services fee for the limited services required for removing
and shipping the body. 120 The other complaint suggested
the possibility of embalming without permission, misrepresen-
tation of legal requirements, and cash advance overcharges. 121
Instead of pursuing an inquiry into these potential violations,
the board merely advised Pumphrey s to drop its collection
efforts in one case and determined the other complaint to
be a " civil matter outside its jurisdiction.

Other incidents in New York and California also demon-
strate a limited scope of state board enforcement activity.
The executive secretary of the California board descr ibed
an incident in which the board investigation was closed when
the complaint was withdrawn, despite indications that the
funeral director had pressured the complainant. 122 Simi-
larly, although a special state commission investigation
uncovered evidence of several egreg ious abuses by well-known

117

118

119

120

121

122

R. McCoach, Ohio consumer, II-B-1402; I. Hutt, Florida
consumer, II-B-5753. At the time of the complaints,
Mr. Kraeer (who has one of Florida s largest funeral
operations) was president of the National Funeral
Directors Association.

I. Hutt, Florida Consumer, X-1-128. In fact e board'
closing letter to the second complainant attempted to
portray the complaint as invalid by falsely stating that
the complainant had acknowledged a misunderstanding.

The board' s inaction is especially troubling because a
previous board survey had found that 4% of the state
funeral directors erroneously believed that a casket
was legally required for cremation. See VI-D-6 at 10.

D. Bailey, Maryland consumer, II-B-358.

A. Gaynor, Maryland consumer, II -B - 2 238 .

D. Buck, Exec. Dir., California State Bd. of Funeral
Directors and Embalmers, Tx 8412- 16.
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New York funeral homes, the state board did not act deci-
sively to correct what appeared to be widespread problems. 123

Since state funeral boards see settlement as their
objective, it is not su prising that trong disciplinary
action against licensees for consumer abuses is rare. For
example, a former member of the Connecticut board stated that

re 9 ve been no license revocations in that state since
1963. The Colorado board has revoked only one licens
in the past six year s, tha t one for a felony conv ict ion. 
In Pennsylvania, the board has, in recent years, revoked only
one license, that for the commingling of pre-need funds. 126
A Missouri board member reported only two recent disciplinary
act ions, one suspens ion for improper ly sign ing an emba 1m ing
certificate and one on unspecified "moral" grounds . 127 This
lack of disciplinary action reflects both the inherent weak-
ness of industry dominated regulation and state boards
limited perception of their responsibilities for policing
practitioners.

Indust ole in Existing Re ulation
Association Interconnections with State Boards

The funeral industry s involvement in existing regula-
tion cannot be tully understood without consider ing the
invol vemen t of the tr ade assoc ia t ions in all facets of the
regulatory process. .The most obvious evidence on this issue
relates to the actual composition of state boards. In some
states, the law provides that the governor shall select new
board members from a list of nominees submitt d by the state
funeral director trade association (the NFDA affiliatel. 128
Even if the association s input is not officially codified,
in most states the association has a reat deal to say about
who will be appointed to the board . 12 Obviously when

123

124

125

126

127

128

129

B. Jacobs, New York funeral director, Tx 2

R. Thompson,
of Embalmers
(NY) at 6.

Connecticut State Board of Examiners
and Funeral Directors, Thompson Ex. 1

Color ado Sunset Report, supra note 28, at 42.

B. Hirsch, Tx 12, 495.

C. Lorberg, Chairman, Missouri Bd. of Embalmers and
Funeral Directors, Tx 4693.

Examples include South Carolina, New Hampshire and
Tennessee. CFA Anal ysi s, supr a note 5, at 

Two good examples on the associations influence were
presented during the hearings. A member of the
Connecticut state board, Roy Thompson, who did not

(Continued)
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consider ing who they will nominate, the association 

certain criteria in mind. As one association executive put
it, his group recommends to ih

8 governor someone who "would like to rep esent us. " 3

Because of this influence, the trade associations are
well represented on the state boards. It is not uncommon
for, membe r s of sta te board s to s imul taneousl y hold high
positions in the national or state trade association. For
example, the board members in Pennsylvania 131 and Utah132

also served as district governors of NFDA. Former presi-
dents of NFDA and its affiliates have sat on state boards
in a number of states including New Jersey133 and Flor ida. 134
In other instances, there seems to be a revolving door
between positions on the state board and with the trade

, 129 (Continued)

130

131

132

133

134

join the state association, (and who supported the pro-
posed FTC rule), disagreed with some of its policies and
eventually lost his seat on the board because of the
opposition of the Connecticut Funeral Directors Asso-
ciation, R. Thompson, N. Y. Stmt. at 2-3.

A Maryland funeral director, Mr. Brooks Bradley, who had
been nominated for a seat on the state board incurred
the wrath of the state association because of his promo-
tion of an inexpensive direct cremation service. The
nomination of Mr. Bradley was withdrawn follow
extensive opposition expressed by the Maryland Funeral
Directors Association. B. Bradley, Tx 14, 575- 76.

J. Broussard, Texas FDA, Tx 9386. This view evidences
the same objective as the trade association, which
is " to protect and promote the legitimate interests
of its membership. J. Browning, Executive Director,
California FDA, Tx 8160. While such an emphasis may
be appropriate for the associations, it i lsturbing
that it becomes the focus of the state licensing and
regulatory body as well.

J. Lutton, Tx 12, 949. Mr. Lutton was recently
NFDA Treasurer. Am. Funeral Director, October
at 70.

elected
1977,

R. Meyers, Tx 8265, 8277.

F. Galante, past President of the New Jersey
of Mortuary Science, past President of NFDA,
President of New Jersey FDA, Tx 1709- 10.

State Bd.
and past

See N. Nely, Florida Consumer Information Bureau (Florida
FDA subsidiary), Tx 10, 017-18.
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association. For example, Don Clements of South Da ota
and James Wylie of Florida both became Executive Director
of their state associations upon leaving posts with their
respective boards. 135

In addition to shared leadership, virtually all funeral
director board members are also members of NFDA and of its

te affiliates. 136 This monopoly on board membership has
served to exclude not only public representatives, but also
industry members with views different from those of the asso-
ciation. 137 ' It has also served to blur, if not completely
eradicate, the distinction between the responsibilities of
practicing funeral directors and those of state officials
charged with regulating the practices of the industry. 138

135

136

137

138

D. Clements, Tx 4403- 06; J. Wylie, Tx 9778- 79.
Mr. Dean Deaton, Chairman of the Alabama Funeral Serv-
ice Board, simultaneously served as a District Governor
of the Alabama Funeral Directors Association. D. Deaton,
Tx 9974, 9979- 80. See also J. Lutton, Tx 12, 949. One
Maryland funeral director, Mr. Brooks Bradley, testified
about his difficulties with the state board concerning
his marketing of direct cremation services. Mr. Bradley,
whose nomination to the board was rejected after pressure
was exerted by the Maryland Funeral Directors Association,
noted that the board' s letter threatening suspension
of his license was signed by its executive secretary
-- who was also president of the Maryland Funeral Directors
Association. Tx 14, 530- 32, 14, 574-76.

A 1972 study by the Minnesota Office of Consumer Services
reported that there had never been a member of the
Minnesota board who did not belong to the state trade
association. Funeral Homes, Minnesota Office of Consumer
Services, Chi. Ex. 43 (Chenoweth).

See J. Broussard, Pres., Texas FDA, Tx 9386- 88;
Browning, Executive Director, Califor DA, Tx

8246; R. Thompson, Secretary, Connecticut Board of
Examiners of Embalmers and Funeral Directors, N. 
Stmt. at 2-6.

Mr. Roy Thompson, a former Connecticut board member,
stated that " too many of the members are trying to
wear two hats ... many of the Boards consist of members
of their state associations of funeral directors. " Tx
1974. In Illinois, the Director of the Department of
Registration and Education, which has jurisdiction over
the funeral directors ' licensing, remanded a board deci-
sion to an independent hearing officer because of pos-
sible bias on the part of the board. All the members
of the funeral directors " committee " (the Illinois
equivalent of a regulatory board) were members of the
Illinois Funeral Directors Association, which had
expressed an opinion on the case. R. Stackler, Tx 4012.
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This interrelationship between the boards and the
associations was further illustrated in the course of the
ru lemak ing proceed ing when wr it ten commen ts from a sta t
board member were filed on state association letterhead139
or when statements of prop sed testimon

o by board memberswere submitted by state associations.

The evidence also indicates that boards and associa-
tions maintain continuing relationships on substantive
policy matters. The trade fssociation is usually well repre-
sented at board meetings. 14 Some state boards ref

lr con-sumer complaints to the association for resolution; 42 in
other states, the board regularly consults the association
on the nature and content of possible legislative proposals. 143

",)

139

140

141

142

143

See J. Butler, Illinois State Board of Embalmers,
II-A-671. An Indiana Board member s inability to
distinguish between his concerns as an industry member
and his responsibilities as a state board member in
his written statement drew sharp words from the Pre-
siding Officer. R. Beach, Indiana State Board of
Embalmers and Funeral Directors, Tx 5026-32.

See F. McGinn, Director, Utah Dept. of Registration,
7041- 42; R. Webster, Pres., California State

Board of Funeral Directors and Embalmers, Tx 6546.
There was considerable confusion on the record as
to who had written Mr. Webster s statement. The
ttorney for the tr ade associa t ion not only submi t ted

the statement and provided association stat-ioneiy
for the statement of the board president and public
member, Mr. Webster, it also appeared that he had
prepared the outline for Mr. Webster s testimony. But
the boards ' executive secretary later stated that it
was he who prepared the outline. (Tx 6553-54). The
cover-letter from the association counsel transmitting
Webster s statement indicated it was the statement
of a witness " who will be presented by CFDA

See, , J. Lutton, Chrm., Pennsylvania board, Tx
1269- 70. In New Jersey, a trade association represen-
tative was allowed to attend board meetings which
were closed to the public. P. Farmer, Tx 2306.

See notes 108, 110, supra

The director of the California board testified that
the board cleared proposed legislation with the California
FDA. D. Buck, Tx 8386. The Kentucky board and the
state association have an established liaison committee
for drafting legislation. H. Coates, Kentucky board
member, Tx 3969. In Colorado, the board and the asso-
ciation hold an annual meeting to discuss legislativeinitiatives. Colorado Sunset Report, supra note 28, at
35.

'"c.
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The conflict of roles (and of interest) among the regula-
tory boards and the associations is probably most graphically
illustrated in the Conference of Funeral Service Examining
Boards, the umbrella organization of' state licensing boards . 144
From its inception, the Conference has- been closely allied
with and strongly influenced by NFDA. The Conference was
organized at the 1904 NFDA convention and continues to meet
annually in conjunction with NFDA. 145 Currently, the
general counsel to the Conference is NFDA General Counsel
Thomas Clark. 146 In addition, the executive director of
NFDA, Howard Raether, is an ex officio member of the Con-
ference. 147

In response to the proposed rule, Mr. Clark sent a let-
ter to state board members of the Conference shortly after
the proposed FTC rule was announced which erroneously sug-
gests that the proposed rule would preempt all licensing,
disclosure, and pre-need laws " and the right for funeral
directors to counsel with their clientele regarding proper
merchandise and services. "148 The letter urged board members
to wr i te to the FTC and, in add it ion, to con tact Congr es smen
or Senators urg ing them to join in a Con ressional resolution
condemning the FTC' s rulemaking efforts. 49 More recently,
Mr. Raether credited himself, Mr. Clark, and another NFDA
official with the drafting of the model licensing leg isla-
tion proposed by the Conference. 150 The result of this trade
association influence is that the leadership provided to
state licensing boards by their national organization tends
to reflect the interests of the funeral industry rather than
that of the consuming public. Instead of recommending mean-
ingful consumer protection regulations for adoption by the
states, the Conference has succeeded only in develo ing a

144

145

146

147

148

149

150

See rally Comments of Conference of Funeral Service
Examlnlng Boards, II-C- 1517.

See The History of American Funeral Directing, supra
note 3, at 514-19. ~-
See House Small Business Subcommittee Hearin s (PartIII) supra note , at 

As noted elsewhere, Messrs. Raether and Clark are also
heavily involved in the organization which accredits
mortuary schools, the American Board of Funeral Service
Education. See Part One, Section II, supra , at notes
47-49.

II-C-1519.

Id. It should be noted that the Conference s position
the proposed rule is the same as that of NFDA:

total opposition. See II-C- 15l7.

See Am. Funeral Director, Dec. 1977, at 26.
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national licensing examination 151
reciprocity statute and the price
cussed previously. 152

and proposing a model - .
disclosure provision dis-

Lobbying

The protection and promotion of the interests of the
funeral , industry in state regulatory schemes is carried out
by a well-organized and effective lobbying network. 153 Most

state associations maintain legislative committees to moni-
tor and influence leg islative proposals that affect their
intecests. Many state associations including California.
Massachusetts, New York and New Jersey, employ paid lobbyists
to assert their interests in the state leg islature . 154 The
national association, NFDA, likewise retains a Washington
lobbyist (or " legislative consultant" ), Mr. John Linehan. 155

Association lobbying efforts have successfully extended
over a wide range of topics . 156 State association lobbying
efforts have included blocking of mandatory itemization proposals,

157

and proposals to weaken industry domination of the the state
boards by adding consumer representation; 158

151 See NFDA - Its Structure, Hausmann Ex. l' (NY).

152

153

154

155

156

157

158

The Chairman of the Conference has acknowledged that
the Conference has recommended only two model laws
during its 73 year history - one dealing with recipro-
cal licensure (which has met with little success)
and the other the price disclosure laws. Report of
the Executive Director, Dr. Martin Lowery, Proceeding
of the 73rd Convention of the Conference, October
21-23, 1976, at 14, XI-530. The shortcomings of the
Conference price disclosure regulation are discussed
after note 86, supra

The components of NFDA' s lobbying effort against the
proposed rule are described above. See Part One,
Sections I and II, 

. ~-

See , Why Should I Join,
Hausmann Ex. 1 (NY).

(New Jersey FDA brochure),

Casket and Sunnyside, Dec. 1, 1976, at 77.

It is not suprising that the funeral industry s lobby-
ing efforts frequently are very successful, for as
commentators have noted, such " producer groups . tend
to be more politically concentrated (and effective)
than consumers. See, , Fr iedman, Capitalism and
Freedom 143 (1962 ellhorn, The Abuse of Occupational
Licensing , 44 U. Chi. L. Rev. 7 (1976).

See note 163, infra.
See notes 163-64, inf r a.
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efforts to restrict the operation of direct cremation compa-
nies 0

1 bring them under the jurisdiction of the state funeralboard; 59 and successful attempts to sec the passage of
the Conference-sponsored disclosure laws 6 and laws requiring
entrustment of 100% of the proceeds of before-need funeral
arrangements . 161 Associations also commonly lobby in support
of increases in overnmental allotments for veterans or for
welfare cases . 16 Instances were cited on the rulemaking
record in which attempts to reform funeral regulations were
defeated after industry pressure.

For example, J. J. Kaster, a legislator from Texas and
a former licensed funeral director and casket manufacturer,
testified about his unsuccessful attempts to secure passage
of consumer legislation. Mr. Kaster reported that each time
he introduced bills to put public representatives on the
state board and to require that an itemized statement of
charges be given to funeral consumers, he was heavily opposed
by the industry. All of his proposals have been defeated. 163

A member of the Arizona legislature reported the strong
industry lobbying effort that had been mounted against a pro-
posed public representation bill. 164 In addition, Congressman
St. Germain of Rhode Island, a former state legislator,
pointed out in his testimony how funeral industry members
inside the legislature can kill reform proposals. 165 And,
a member of the special commission which drafted consumer
protection funeral regulations for the District of Columbia
blamed the strong funeral lobby for the fact that those regu-
lations have never been submitted for consideration. 166 The
funeral industry s pattern of opposing consumer protection
proposals at the state level was confirmed by consumer group
witnesses who reported instances in California, Michigan,
and Illinois. 167

159

160

161

162

163

164

165

166

167

See Part Two, Section IX, infra at notes 54-74.

See , F. Thompson, Kansas FDA, Tx 4570;,-

Such laws have been strongly supported by NFDA and its
state affiliates, and enacted in a number of states.
See , G. Killeen, Tx 3796.

See , Why Should I Join,
Hausmann Ex. 1 (NY).

(New Jersey FDA brochure),

J. Kaster, Tx 6083-86.

B. Morrison, Arizona state senator, Tx 7202-03.

F. St. Germain, Rhode Island congressman, Tx 11, 831.

A. Brown, Tx 12, 272.

R. Harmer, CAFMS, Tx 11, 101; D. Dunning, NRTA/AARP, Tx
13, 330-31.
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Trade Association Codes of Ethics

As noted at the outset, a much less significant part
of the scheme of existing regulation are the national and
state trade association codes of ethics . 168 Such codes are
widely disseminated to association members who often furnish
copies of the code to customers or display a framed copy on
an off ice wall. Some state regulatory boards have even seen
fit to endorse or incorporate association ethical codes into
the state regulation scheme. 169 

Despite this wide adoption and distr ibution of codes
of ethics, it is difficult to give them much weight as a
true regulatory device. Association codes only apply to
those funeral industry members who choose to join one or
more associations, and membership statistics indicate that
thousands of funeral directors are therefore not covered ,

170

In addition, association representatives admitted that th
codes were not an effective means of enforcing conduct
standards . 171 At the national level, the executive secre-
tary of the National Funeral Directors Association has wr it-
ten that his organization " cannot police its members,

" 172

and that any enforcement must be left to state entities.
However, state association presidents testified that ther

168

169

170

171

172

The codes of ethics of NFDA and several of its ,state
affiliates are compiled in Document I-A- 26. - The
NSM Code of Good Funeral Practice may be found at
D. C. Ex. 20.

See
Pertalnlng
ch. 830, 

Mississippi Laws, Rules, and Regula tions
to Embalming, " Atl. Ex. 11; Ore. Admin. Rules,
10-170 (1974).

Based on the membership figures discussed Clh-ve, it
appears that a substantial number of funera directors
and funeral homes do not belong to a trade association.
See Part One, Section II (E), supra

A notable exception to the non-enforcement of codes
of ethics occurred in instances of violation of the
pr ice advertising prohibitions. These actions gave
rise to the 1968 consent decree between the Justice
Department and NFDA which prohibited further enforce-
ment of that prov ision.

Anti trust A pects of the Funeral Indu stry, HearingsBere the Subcomm. on Itrusrand-Mono of the

Senate Comm. on the Judlclarv , 88th Cong., 1nd Sess.
2/-TI9 ) (letter from H. ether, NFDA Exec. Secy.
VI -D- 2 O.
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is no monitor ing of code compliance and no real power to
police members for violations . 173

Much of the non-enforcement is due to the broad lan-
guage of the codes. The codes of the National Funeral
Directors ' Association and the National Selected Morticians
are quite similar; both stressing a general obligation and
responsibility by the funeral directors to provide informa-
tion to the public . 174 Both contain pledges t make only
tr uthfu 1 repr esenta t ion of serv ices and goods. 75 The NSM
code is more explicit about what is expected of funeral
directors in certain situations, for example, they must give
a memorandum of prices to consumers, must maintain a quali-
fied staff, must be responsive to the needs of the poor. 
contrast, the NFDA Code of Ethics consists of general norms
of professional activity. 176 For example, it requires that
funeral directors pledge to maintain confidential business
and professional relationships, to observe high standards
of competency and dignity and to adhere to sound business
practices.

In addition to the national codes, virtually every state
assoc i a tion has a code of eth i cs. Some are ver y br ie f and
general; 177 a great many have adopted the NFDA Code, 178 and

173

174

175

176

177

178

F. Thompson, Pres. Kansas FDA, Tx 4573 (" compliance
with the code of ethics is not checked on 

. . 

. unless
a complaint is brought before the Ethics Practices
Committee ); R. Neville, Pres., Ohio FDA, Tx 14, 412
The association has no policing powers 1. Cf.

G. Hutchens, Pres., Missouri FDA, Tx 4868.

See I-A-126; D. C. Ex. 20.

NFDA: " . truthful presentation of all services
and merchandise.

NSM: to make no representation.
may be false and misleading.

. . ~

..hich

The NFDA Code of Ethics is divided into four sections:
(1) a general acknowledgement of obligation to serve
the public; (2) a pledge to the public; (3) a pledge
to their customers; and (4) a pledge to the funeral
profession. In addition to its Code of Ethics, NFDA
also publishes the " Code of Professional Practice for
Funeral Directors, " a more detailed guide to appro-
pr ia te cond uct. See War ing Ex. 1 (NY).

For example, the Indiana and
framed codes of ethics which
any business. See I-A- 126.

Montana FDA' s have broadly
could apply to virtually

See , III inois and Connecticutt FDA codes in
I-A-l - The Virginia FDA code of ethics consists
of the NFDA code plus additional sections including

(Continued)
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a few have adopted more detailed codes . 179 These codes con-
tain general standards and pr inciples of good conduct and
fair dealing, but are not sufficiently specific to actually
diEsuade members from practices such as unauthorized embalm-
ing, unnecessary casket requirements for cremation and manipulative
merchandising methods. Further, they are essentially unenforceable
since the only sanction, which is rarely exercised, is expulsion
from the association

As noted at the outset, numerous funeral industry mem-
bers have defended the existing, industry-dominated regulatory
scheme as adequate and effective. 180 However, a few industry
and board members have voiced disagreement

i criticizing quite
sharply the operation of the state boards. 81 Our analysis
of state regulation of the funeral industry is perhaps best
summar ized through reference to the testimony of Mr. Roy
Thompson, a Connecticut funeral director who served on the
board of that state for five years. Based on his experience
on the board, during which time he served as Secretary and
as President of the New England Council of State Boards for
Funeral Service, Mr. Thompson believes that the boards have
been " ineffective " in regulating the funeral industry. 182

Conclusion

In his testimony, Mr. Thompson cited several specific
examples of problems with the Connecticut board. He pointed
out the tremendous influence which the state funeral direc-
tors association had over every aspect of the board' s func-tioning: endorsement of , prospective board members, interven-
tion in investigations and other enforcement activi-ties;
and communications on proposed regulations . 183 Mr. Thompson

178 (Continued)

179

180

181

182

183

restr ict ions
ceme tery and
insurance.

on funeral directors from operating a
prohibitions on selling life and btl ial

The Missouri and Michigan FDA codes of ethics are
examples of more detailed codes. See I-A-126.

See note 2, supr a

See , B. McDougald, North Carolina funeral director,
II- 139; J. Cashman, New York funeral director, II-

16; R. Frobenius, Kansas funeral director, II-A-
635; W. Chambers, D. C. funeral director, Tx 11, 355;
R. Truehaft, member of California state board, Tx
7304- 05; Stmt. of R. Thompson, Connecticut state board,
N. Y. Stmt. at 6.

R. Thompson, Connecticut state board member, Tx 1974.

See R. Thompson, N. Y. Stmt.
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was also concerned about the lack of enforcement of existing
funeral regulations by the board. He described several com-plaints of ser ious consumer abuses received by the board
on which no action was taken. Mr. Thompson also noted that no
licenses have been revoked by the board since 1963. The
result of this situation, according to Mr. Thompson, is that
consumers are not protected and industry members have little
respect for the regulatory authority of the board concerning
consumer abuses and in fact feel that it is impotent in
such matters . 184 As the evidence discussed above indicates,
the situation Mr. Thompson descr ibes in Connecticut is
typical of the general level of state regulation throughout
the country.

In conclusion, rather than lessening the need for FTC
regulations to halt consumer abuses, the industry s self-
regulation efforts and the performance record of the state
boards provide strong and compelling evidence of the need
for federal intervention with respect to consumer problems
and competitive conditions in the funeral industry.

184 Id. at 5-
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Section IV. FUNERAL ARRANGEMENTS AND COSTS

Introduction

The industry practices analyzed in Part Two of this report
must be understood in the context of the funeral transaction.
The following discussion will focus on the consumer s and
funeral director s roles in the process of arranging a typical
funeral, the average costs involved in such arrangements, and
the alternatives available to consumers for disposition of thedead. 

The Arrangement Process 

After a death has occurred, the first step in the funeral
arrangements process is the contacting of a mortuary to handle
the funeral. This may be done by the family, but, since a
majority of deaths in this country occur in hospitals or nurs-
ing homes, 2 an employee of the institution often initiates the

funeral process. Sometimes, the mortuary is designated by the
family at the time the patient is admitted to the institution.
In most circumstances, however, the survivors decide after the
death which funeral home to call. That decision may be based
on a variety of factors including previous experience; location;
religious or ethnic affiliation; social status; memorial society
affiliation; and the recommendations of friends.

:;:

For other general descriptions of the funeral arran ement
process, see Consumer Reports, Funerals: Consumers s Last
Rights 977 ); V. Pirie, Caretaker of the Dead 87- 108 (1975);
and H. Raether, Successful Funeral Service Practtc€ 113-123
(1971), VI-D-65.

Although no current statistical data on this issue was
obtained, it is a generally accepted fact and is suggested
by evidence on the record. See R. Fulton, The Funeral and
the Funeral Director: A Cont emporary Analysis, in H. Raether,
Successful Funeral Service Practice 220 (1971) (NFDA survey
revealed that the typical funeral director make ' major ity
of his or her removals from hospitals and nursing homes).

Various consumer surveys on the record examined this issue.
See, , NYPIRG Ex. l(I)(NY); Kalish, A Study of Funeral
A"angements, Table 8, D. C. Ex. 24; " Funeral Services Attitu-
dinal Survey, " D. C. Ex. 29 (Odesky) at Question 3; G. Refsland,
Prof. of Sociology, Montana State Univ., D. C. Stmt. at 

Funeral industry spokesmen have pointed to the relatively
low pr ior ity of pr ice as a factor in selecting funeral homes.
See, , R. Blackwell, Tx 13, 707. However, as we discuss
Taer, one of the principal reasons for this fact appears
to be that price information is not usually made available
by the funeral industry. See Part Two, Section VIII, infra
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The funeral director usually first learns of a dsath when
he receives a call from the family or someone acting on itsbehalf. In response to that call, members of the mortuary staff
proceed to pick up the body and remove it from the place of
death to the funeral home. There the mortuary staff will typi-
cally cleanse the body and often begin the process of embalming
unless there are explicit instructions to the contrary.
balming involves the replacement of blood with chemical fluids

and the use of certain cosmetological techniques to temporarily
restore the body to a lifelike appearance.

Several hours later, when it is convenient for the family,
the individuals who are responsible for arranging the funeral
will meet with the funeral director in the " arrangements con-
ference. " This meeting is normally held at the funeral home,
although it may occur in the family home or elsewhere. If the
funeral director has not already obtained such information, he
will begin the meeting by requesting certain vital statistics
which are necessary for the death certificate. He may also
provide information on death benefits to which the survivors
may be entitled, particularly those from the Social Security
and the Veterans Administrations, as well as any insurance which
the family may have. In many cases, the funeral director agrees
to file the necessary papers, so that these benefits may be
collected either directly by the mortuary or through the survivors.

The discussion then generally turns to planning the funeral
with its many details. Obviously, this part of the transaction
is crucial for both buyer and seller, for it is the time when
the decisions to purchase funeral merchandise and services will
be mad e 

Those arranging the funeral face two basic questions that
determine the kind of funeral that will be held: What will be
the final disposition of the body? and What, if any, ceremonies
and observances will be held in conjunction with the final dis-
position? With regard to the disposition of the body, the family
may wish ground interment; mausoleum entombment, cremation with
scattering of the ashes or placing them in an u which is buried,
placed in a columbar ium niche or stored in somether location;
or donation of the body for medical research. Regardless of the

The evidence establ ishes that embalming is generally treated
as a negative option, although several reasons exist why con-
sumers may not desire embalming. See Part Two, Section II,infra.
See generall y L. Frederick and C. Strub, The Principles and
Priictlce o Embalming (1967).
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preferred method of dlsposition, decisions must also be- made
concerning attendant observances. Is there to be visitation or
viewing of the deceased before the disposition or is the disposi-
tion to take place immediately? will there be some form of
commemorative or religious service and if so will it be held
before the disposition with the body present (a funeral service)
or without the presence of the body (a memor ial service)? If
a funeral service is desired, will the casket be open or closed?
will services be held in the funeral home s facilities, cemetery
facilities, church or temple, family home or some other gathering
place?

The decisions on these issues will not only determine the
way family and friends will observe the death but also the
charges to be incurred for the disposition and observances which
will take place. As noted, funeral costs vary enormously among
different funeral homes and among different kinds of dispositions
and ceremonies. For example, the cost of donating a body to
medical science may be only a minimal fee for transportation of
the body; an immediate cremation may cost $250-$350; an immediate
ground bur ial may cost $425-$500; a cremation after a funeral
service may cost $650- $800; and a typical traditional funeral
with ground burial may cost $2200- $2400 for both funeral and
bur ial expenses. 6

In addition, the prices for the same services and merchan-
dise may vary by $300 or more among the competing funeral homes
in a given area. These price differences are often not perceived
by consumers, in part because of unfamiliarity with the funeral
process, time pressures and the absence of good comparative price
information.

During the arrangements conference, the family must not only
begin making general decisions but also making specific plans for
a variety of details. If a " traditional funeral" is selected,

The costs of various types of funerals and dispositions are
discussed in greater detail infra.

See generally Part One, Section V and Part Two, Section VIII,
Tnra.
A " traditional funeral" is generally understood to include
embalming, viewing, a ceremony with the body present and a
procession to the cemetery followed by ground burial. Tra-
ditional funerals are the most commonly selected, Consumer
Reports, Funerals: Consumer s Last Rights 17 (1977),
although there is a growing demand for more varied and more
personalized types of funeral arrangements. This discussion
of procedures and issues in the funeral arrangements process
foc uses on the tr ad i t ional funer al because it presents the
broadest array of procedures and issues.
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viewing hours must be establ ished, the funeral' ceremony sched-
uled, and pallbearers and clergy contacted. Decisions about
music and flower arrangements, the use of a hearse, and the
need for additional limousines will a so have to be made. If
the family does not already own a cemetery lot, they must choose
and purchase a bur i al site.

The selection of a casket usually follows the arrangements
conference. Most funeral homes maintain a casket disPlay room
where consumers must select a casket from among three to thirty
models. Some morticians who do not have a selection room on
the premises show caskets in a manufacturer I s showroom or by
photograph. In selecting a casket, families choose from four
basic types: softwood, non- sealer metal, hardwood, and metalsealers. Hardwoods and sealers are generally more expensive .
A few funeral homes have non- casket " alternative " containers
available, such as those constructed from pressed-wood or fiber
board, which are less expensive.

When a casket is selected, or shortly thereafter, the family
will also be shown fullsize or miniature models of outer burial
containers, which may be sectional grave liners or more expensive
bur ial vaul ts . 11 These receptacles, which are required by some
cemeteries, are placed in the grave around the casket to prevent
cOllapse of the grave.

After the family has made the necessary decisions and left
the funeral home, the funeral director and staff attend to the
details of the funeral. The obituary notice must be written and

1971 NFDA Professional Census, D. C. Ex.
43 (91% of funeral directors responding
room) .

4 (Pine), at Question
maintain selection

Id. at 15. Sales statistics maintained by the Casket Manu-
racturers Association revealed the following average whole salecharges in 1975: ~_

- cloth- covered wood
- steel
- ha rdwood
- copper or bronze

$98
224
300
955

Am. Funeral Director, May 1977, at 54. Given the fact
that many funeral homes apply a percentage mark-up, these
price differences increase at the retail level.
NFDA statistics indicate that 81% of adult funerals included
the purchase of an outer bur ial container. V. Pine, A
Statistical Abstract of Funeral Service Facts and Figures
12 (1977) (hereinafter cited as NFDA Facts and Figures).
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placed in appropriate newspapers. The clergyman, pallbearers,
musicians and others involved in the funeral service must be
contacted. Arrangements must be made with the cemetery to
order the grave opening and plan for the procession and grave-
side serv ices. The body will be dressed, placed in the casket
chosen, and taken to the room in which visitation is to beheld. If selected by the family, flowers will be ordered and
then arranged. Later, during the calling hours, service, and
procession, the funeral director will perform a supervisory
function to ensure that the plans are carr ied out and that all
goes smoothly.

Funeral Costs

Funeral costs vary enormously according to the area of the
country, the funeral home s individual pr ice levels, the type
of funeral services selected and the specific merchandise and
discretionary items that are purchased. Recognizing these vari-
ations, it is still possible to outline generally what funeral

. costs are. It is important to recognize, however, that these
figures should not be interpreted as what a funeral should cost;
only an approximation of what, on the average, typical funeral
arrangements cost.

The total cost of a funeral will be the sum of four dif-
ferent categories of charges. The first is the funeral home
basic charges for the services, facilities, casket and several
other items it provides in any " complete " adult funeral. The
second category consists of charges for discretionary products
and services which the consumer may purchase from the funeral
home, such as a burial vault and burial clothing. .The third
category is comprised of the cemetery or crematory charges,
including the charges for a gravesite, monument, custodial care
and marker installation charges. The fourth category includes
the charges for ancillary items that may be purchased from third
pa r ties as par t of the funer al ar ranged, such as obi tuary not ices
flowers, and clergyman s services. It must be noted that these
categor ies are conceptual; funeral homes actually quote or 1 istthe charges in many different ways. 

. .

Basic Funeral Home Charges

As previously noted, the most commonly selected form of
funeral arrangements is the package of services and merchandise
known as the " traditional funeral. This package usually has
been priced as a unit 12 and includes transporting, embalming and

other preparation of the remains, a casket, use of the funeral

The term " unit pricing " refers to the method of price quota-
tion in which the charges for a package of service, merchan-
dise, and facilities are combined into one lump sum. Other

(Footnote Continued)
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home facilities for viewing and, ceremony, use of automotive equip
ment, the services of the funeral director, and several other
miscellaneous items such as guest registers and memorial cards.

Surveys by industry groups indicate that the average cost
for the basic package of merchandise and services rssociated
with a t ditional adult funeral was between $1348 3 , and $1439in 1976. Current funeral costs are certainly higher and will
continue to rise by about 8. 5% per year , according to the U.
Commerce Department estimate .

Although most consumers are not likely to be aware of it,
the casket is the only real variable among the various packages
offered , since normally the funeral home provides the samefacilities? equipment, and staff services for all traditional
funerals. Pr ices for coffins may range from $90-$300 for

(Continued)

pricing methods include u bi- unit, " separating the casket
cost from other charges; " tr i-unit, " one price for each
of three bare components: casket, standard services and
facil ities; and " itemization, " quoting separate charges
for all component services and merchandise. A Helpful Guide
to Funeral Planning, NSM Brochure, at 16, VI-B-27.

NFDA Facts and Figures, supra note 11, at 10.

This figure is the average prepared by the Federated
Funeral Directors Association. Am. Funeral Director, June
1977, at 33. FFDA also reported that the average gross
sale to a family in 1976 was $2002.

The average charge for all funerals is somewhat lower, $1175,
because it includes child and partial services which are
generally less expensive. Id. For other surveys of funeral
charges, see NSM, Confident l Management Comparatives,
C. Ex. 21; NYPIRG, A Death in the Family: ~J, Guide to

the Cost of Dying in New York, Nassau and folk (1974),
VI-D- 5; Indiana PIRG, A Death in the Family (1974), VI-D-
Division of Consumer Affairs, Survey of the Funeral Industry
in Delaware (1974), VI-D- 9; Office of the Attorney General,
Arkansas Funeral Survey (1974), VI-D-12; CalPIRG, " A Death
in San Diego " (1975), VI-D- 46.

S. Dept. of Commerce, U. S. Industrial Outlook 1976, at 451
(1976). The Commerce Department reported that the average
funeral charge in 1975 was $1279.

See FTC Survey
VI- 3, at 8-9
Survey) .

of Funeral Prices in the District of Columbia,
(1973) (hereinafter cited as D. C. Pr ice
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a cloth-covered wood casket, to thousands of dollars for bronze
or copper sealer caskets.

Extra Funeral Home Charges

While the average cost for a traditional funeral and
burial as described above may exceed $2, 000, this charge does
not inc ude expenses for a variety of other items offered by
the fune r al home. The most commonly pur chased item beyond
those included in the traditional funeral package is an outer
burial container. The vast majority of consumers purchase some
type of gr ave 1 iner or bur ial v aul t. 18 The charge for th i 
item of merchandise which is sold by both funeral directors
and cemeteries, was found in an industry survey to average $195.
Pr ices for outer interment contain rs can range from a charge
of less than $100 for a w0

3den box 0 to over $1,
500 for a sealed

metal 1 ined asphal t vau 1 t. 

The funeral director may also sell families bur ial cloth-
ing, 22 use of additional limousines, 23 and other xtra items
which can add substantial sums to funeral bills. 

See note 11, supra

NFDA Facts and Figures, supra note 11, at 12. It appears
that Dr. Pine averaged in zeroes for those funerals which
did not include sale of an outer container, so this figure
is really an average per funeral, not per container. 

- '

NYPIRG, A Death in the Fami ly: A Gu ide to the Cos t of
Dying in Binghamton, NYPIRG Ex. 1 (NY), at 4 (1975).

Comments of Consumer Federation of America, II-C-1518, at
40.

A 1974 survey by the Delaware Division of Consumer Affairs
indicated that the average charge for burial cl lng was
$40. VI-D-9 at 3. Copies of funeral bills submitted for
the record reveal bur ial clothing charges as high as $60.
G. Cozle, Kentucky consumer, II-B-5158.

limousines appear to range from as
See M. Lennon, Tennessee consumer,

Survey, supra note 17, at 27.

Charges for rental of
little as $15 to $75.
II -B - 3346; D. C. Pr ice

The 1976 FFDA statistical summary indicates that the average
sale of outer containers, clothing, extra cars, and other extra
services was $339. Am. Funeral Director, May 1977, at 33.

150



Disposi tion Charges

In addition to the expenses incurred inside the funeral
home, funeral consumers must pay the cost of the final disposi-
tion, such as cemetery, crematory, or above-ground mausoleum
interment charges. Consumers who are arranging for an earth
burial will have to purchase a cemetery plot. Cemetery charges
may'include the purchase of the plot or crypt, an opening and
closing fee, a monument fee, installation charges and some type
of perpetual care fee. While cemetery prices vary greatly, an .
average lot price is approximately $280. 25 Opening and clos-
ing fees range from $50 to $400 in metropolitan areas. 26 A
perpetual care fee may range between $300-$400.

Most families arranging for ground burial will also pur-
chase a marker or monument. Purchase of a bronze or granite
marker or other form of memorialization will result in an
additional expense. The amount can be as little as $75 and
run to virtually as much as a consumer wishes to spend depend-
ing on the materials used and the elaborateness of the design.
A representative marker/monument charge is approximately $200,
in addition to which most cemeteries charge $75-$150 for
installation.

Consumers who do not desire earth burial may select above-
ground interment in a crypt or mausoleum. The charges for this
form of disposition can run from $450 to well over $2, 000.

See, 

~~~

, Indiana PIRG survey, supra note 15, a 10 ($135
Delaware survey, supra note 15, at r ($162); D.

Price Survey, supra note 1 , at 30 ($100 to $400); Veteran
Administration, National Cemetery Study, Senate Comm. Print
No. 24, 93d Cong., 2d Sess., at 154, D. C. Ex. 28 (McMichael)
($295) .

See , D. C. Price Survey, tra
note 17 , at 30;

PIRG survey, supra note 15, at 

Ind iana

See NYPIRG survey, supra note 15, at 7.

Id ($150 -$300); Arkansas survey,
t ional Cemetery Study, D. C. Ex.

in 1971).

supra note 15, at 6 ($300);
8, at 154 ($187 average

Some cemeteries only charge for installation of markers
purchased elsewhere, although the practice has recently
held to violate the antitrust laws. Moore v. Matthews,
550 F. 2d 1207 (9th Cir. 1977).

been

See Consumer Reports, Funerals: Consumers ' Last Rights 140
(19 77); D. C. Price Survey, supra note 17, at 32.
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Consumers who arrange for cremation will pay a
charge of between $50 and $150. 31 Most crematories
ashes in some type of container, but expensive urns
purpose can be purchased. 

crema ion
place the
for this

Third Party Charges

The funeral director may assist the family in arranging
for a ,number of other items which are not provided by the
funeral home, but by a third party supplier. The undertaker
will arrange for the item and often advance money on the cus-
tomer s behalf. These goods and services are generally known
in the industry and represented on funeral bills as " cash
advance " items. 33 Under this heading may fall such things as
clergy honoraria, flowers, obituary notices and death certifi-
cates.

Ind us try surveys spec ify approx ima tely $ 2 0 0 a s the aver-
age amount advanced by the funeral director on the customer
behalf. 35 However, this figure does not necessarily reflect
actual consumer expenditure, because many consumers arrange
for such items directly with the third party and therefore the
charges do not appear on fune r al bi 11 s. In these case s, the
additional costs would not show up in averages based on industry
surveys. Therefore, it is necessary to look at the potential
expenditure for each of the standard cash advance items.

Answers to Questions Most Often Asked About Cremation,
CANA brochure, C. Ex. 2 (Bruce).

Consumer Reports, Funerals: Consumers ' Last Rights 172(1977) (urns can be priced as high as $500). 
For a complete discussion of cash advances, see Part Two,
Section V, infra.

The cemetery charges discussed above often appear as cashadvances. 
This figure represents the average of the 1976 averages pre-
pared by NFDA ($184) and FFDA ($224). NFDA Facts ana Figures,
supra note 11, at 38; Am. Funeral Director, June 1977, at
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Funeral flowers purchases by the family vary eriormously
but have been estimated at an average $150 per fun ral. 36
Consumer funeral bills submitted to the ommission 7 indicate
an average honoraria for clergy of $3 Other funeral bills
submitted reflect an mean charge for death sertificates of $14.
Obituary notice expenditures averaged $19. A summary listing
of these various funeral and burial expenses will give an indi-
cation of the cost for a typical " traditional" adult funeraland burial:

(a) Funeral home charges $1, 393

(b) Interment receptacle 195

(c) Obituary notice

The total amount expended on flowers for funerals has been
placed at $900 million, or approximately $450 per funeral.
Consumers Union, Funerals: Consumers Last Rights 114 (1977).
Of this, an estimated $150 is attributable to flowers pur-
chased by the family.

The Commission has received copies of numerous funeral bills
from consumers in the course of the funeral industry investi-
gation. Although not collected under controlled conditions,
these bills had a random origin, came from various parts
of the country, and therefore have been used to calculate
approximate charges for certain items.

See funeral bills attached to the following documents: II-B-1" ($25); II-B-1661 ($75); II-B- 2034 ($30); Helmers Ex. 1
(NY) ($35); D. C. Ex. 48 (Sheehan) ($25).

See funeral bills attached to the following documents:
II-B-30 ($4); II-B- 391 ($13. 50); II-B-494 ($4); II-B- 665
($12); II-B-707 ($6); II-B-727 ($20); II-B- 1613 ($6); II-
I081 ($12); II-B-llll ($6); II-B-1392 ($1l)~ II-B-1521

($22); II-B-1561 (N/C); II-B-1662 ($7. 20); H-B- 2031 ($6);
II-B-2034 ($10); II-B-2165 ($20).

See funeral bills attached to the following documents: 
II-B-47 ($12); II-B-65 ($12); II-B-391 ($22); II-B-494 ($15);
II-B-707 ($14); II-B-1046 ($27); II-B-2165 ($30); II-B-5158
($25); Cushman Ex. 1 (NYC) ($4); Chi. Ex 3 (Siegel) ($88).

This figure is the average of the two industry figures
for 1976. See notes 13-15, supra

See note 19, supra

See notes 37-40, supra
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(d) Cle rgy honor ar ium

(e) Death certificate

(f) Cemetery expenses 555

(g)

Flowers 150

TOTALS $2361

It must be underscored that this $2, 361 total figure, as
well as the component amounts, is a conservative estimate due
to a variety of factors. The data on which the figures are
based is, in some instances, from 1973. The five-year-old figures
do not reflect increases due to inflation. Additionally, the
prices are merely simple averages, and, for items such as cemetery
expenses, factors su h as an urban location could result in
a 100- 200% increase. 7

Alternatives
As noted previously, disposition in this country has tradi-

tionally been by earth burial following a funeral service.
In recent years, a variety of alternatives including cremation,
direct disposition, adaptive funerals and body donations to
medical science have gained increasing national acceptance.

This amount includes plot
an average marker charge,
See notes 25- , supra.

pr ice plus interment fee and
but not any perpetual Ci3re fee.

See note 36, supra

This total represents charges for items most commonly selected
by funeral consumers, and does not include applicable sales text.

The 1971 National Cemetery Study prepared for the teran '
Administration found that average funeral and burTol charges
were $2011 in urban areas and $1803 in rural areas. National
Cemetery Study, supra note 25, at 145. See also Delaware
survey, supra note , at 4. 

-- 

Thus funeral practices in the United States contrast with
those in Great Britain and Japan where cremation is the norm.
See Considerations Concerning Cremation, NFDA brochure,
Hausmann Ex. 1 (NY).

The national cremation rate is reported to have risen from
3% in 1968 to 7% in 1976. Am. Funeral Director, May 1977,at 34. Recently, between 1975 and 1976, the number of

(Footnote Continued)
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Cremation

Cremation may take place almost immediately after death
or following a conventional funeral with viewing and an open
casket. In the latter case, the pre-committal funeral services
will be the same as in a traditional funeral. 50 Charges will
usually be made for embalming, use of funeral home facilities,
and for a casket, so that the total cost of this alternative
will approximate that of a conventional funeral with ground
burial. The costs of the cremation process itself and the ultimate
disposition of the remains, however, will frequently be lower
than the charges associated with cemetery or mausoleum interment.
The crematory char

le for the actual cremation process 
is usually

between $50-$150. Containers or urns for cremated remains
are priced between $50 and several hundred dollars. 52 Final
disposition costs vary with the type of disposition chosen:
a niche in a columbarium can cost from $50 to $750; a burial
in a cemeter y may cost between $ 50 to $150 (le ss expens ive thana full-sized plot); scatterinj can cost as much as $250 if done
through commercial services. Regardless of the type of funeral
service selected, therefore, final disposition by cremation
can offer savings over ground bur ial.

Disposition without a prior service in the presence of the
body, called direct disposition, may present an even reater
opportunity for financial savings. Direct cremation, 4 like
direct bur ial, el iminates the need for many services of the

(Continued)

cremations in this country increased by almost 12%. Further,
there are strong indications that this trend will continue.
For example, a 1974 industry survey found that over 28%
of consumers responding preferred cremation or body donation
as the means of disposition. Casket Manufacturers Association
survey, VI-D- 17, at 19.

Considerations Concerning Cremation, NFDA b ehure, Hansman
Ex. 1 (NY).

See note 31, supra

See note 32, suora.

Consumer Reports, Funerals:
73 (1977).

Consumers ' Last Rights 171-

It has been estimated that
i mmed i ate, " i. e ., with

Director, May 1977, at 34.

60% of the cremations are "direct"
no prior ceremony. Am. Funeral
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funeral director. The body usually need not be embalmed, there
is no viewing; burial clothing and elaborate caskets are notnecessary. With direct disposition, the body is removed from
the place of death, the necessary forms are filed, and the body
is cremated or buried in an inexpensive, alternative container
or plain coffin. 55 Therefore the costs of such dispositions
were as low as $250 in 1976.

Adaptive Funerals.

There are also available a number of other var iations on
the traditional funeral, often termed " adaptive funerals.
These services are usually less expensive alternatives, such
as a memorial service out of doors without the body present;
use of a family-built casket in a traditional service; or the

viewing of remains on a permanent viewing dais instead of a
casket prior to final disposition. 

Medical Donations

Another alternative to a traditional funeral and disposition
is the donation of a body to medical science for US9 in teaching
or research. 58 Such donation of remains to medical science
have been facilitated by the passage in all states and the District
of Columbia of variations of the Uniform Anatomical Gift Act.
These statutes, in effect since 1968, make it possible to direct
the final disposition of one s body by will or by a document
signed in the presence of two witnesses. If the disposition
directed is body donation, and is arranged for prior to death,
in most states the next of kin must comply with the deceased'
wishes. 59 Thus, a persori may be assured that his body wi
be donated to med ical sc ience. 

---

This process was described by the founder of a direct dis-
position company. T. Sherrard, Telophase Society, Tx 7931.

T. Sherrard, Tx 7941. See also D. C. Price Survey', surve
note 17, at Table 1 (di rec cremations availabl rom 

to $485 in 1973). Various other price surveys cited above
found that direct cremation charges range from $200 to $500.
See note 15, supra

Purdy, Washington funeral home owner, Sea. Ex. 3.See E.

Questions and Answers on Anatomical Gifts, NFDA brochure,
Hausmann Ex. 1 (NY).

Id. However, there may be instances where the medical school
Will not accept donation and other arrangements must be
made.
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Conclusion

While choices exist for consumers making funeral arrange-
ments, the exercise of this choice ma be inhibited. As the next
section of the report will describe, bereaved survivors operate
under severe handicaps in purchasing a funeral. Gr ief, time pres-
sure, and lack of knowledge become disabling factors for the con-
sumer having to purchase a funeral. The industry s orientation
to the advocacy of the " traditional" funeral further dilutes the
likelihood that meaningful choices will be objectively presented.
Comparative information on prices and alternative arrangements,
moreover, is difficult to obtain in a market characterized by the
absence of price competition. It is this setting that confronts
the bereaved consumer in making the arrangements. In the next
chapter the characteristics of this consumer will be examined indetail.

See Part One, Section II, supra , at notes 92-93.
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Section V. THE FUNERAL CONSUMER

Introduction
Purchase of a funeral is one of the largest expenditures

most consumers make within their lifetimes. It is a purchase
made out of necessity rather than choice. Frequently, those
fOTced into the role of funeral arranger are the grief-
stricken spouses, children, or other close relatives or
fr iends of the deceased. The psycholog ical and emotional
trauma of such a loss can profoundly influence the decisions
that are made and the consumer ' s ability to make rational
choices. Inexperience in making funeral arrangements and a
general unavailability of useful information contribute to a
high level of consumer ignorance in this transaction. In
addition, funeral decisions usually must be made under severe
time pressures. These factors make the funeral purchase
markedly different from most other consumer transactions.

The record evidence and scholarly research in the area of
bereavement make it clear that many funeral buyers 

are indeed
disadvantaged and vulnerable. This vulnerability has been
recognized for many years by the courts. In a case involving
the reasonableness of the funeral bill as an expense charged
against the estate of the decedent, one court contrasted the
condition of consumer buyer and funeral director seller in the
funeral transaction:

One of the practical difficulties in such
proceedings is that contracts for funerals
are ordinarily made by persons differently

For ex ampl e, in Dr umme v. State
Directors , 13 Ca l. 2d 5, 7'9=t,
(1939), the court noted:

Board of Funeral
P. 2d 848

It is a matter of common knowledge that
during that period (while death is im
ing or immediately thereafterl the people
involved are distraught and emotionally
distressed. The obvious purpose of the
section (prohibiting " solicitation of dead
human bodies ) is to prevent embalmers and
undertakers from taking unfair advantage
of their patrons at a time when such patrons
are in no cond i tion to wi thstand pressure. '$t
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situated. On the one side is generally a
person greatly agitated or overwhelmed by
vain regrets or deep sorrow, and on the
other side persons whose business it is
to minister to the dead for profit. One
side is, therefore, often unbusiness-like,
vague and forgetful, while the other is
ordinarily alert, knowing and carefu1.2

The handicapped bargaining position of the funeral
chaser is the product of a number of different factors.most significant of these are:

pur-
The

(1) Emotional trauma;

(2) Guilt;

(3) Dependency and suggestibility;

(4) Ignorance; and

(5) Time pressure.

Although these conditions of bereavement might be con-
sidered obvious , and beyond dispute, some members of the
funeral industry questioned the vulnerability of funeral
consumers. However, other funeral industry consultants 4 and

In re Flynn s Estate, 134 N. S. 874, 75 Misc. Rep. 87(I9IT). See also Mashburn v. State Bd. of FuneralDirectors-;32 Cell . App. 2d 126 , 136, 281 P- 2d 577, 583
(4th Dist., 1963).

For example, the two largest trade associations, NFDA and
NSM, in the i r pr oposed des igna t ions of disputed issues 0 
fact disputed the contention that bereaved funeral buyers
are vulnerable. See Comments of NFDA, II-D-2 at 3 and
Comments of NSM, II-D-l at 2. In addition, funeral direc-
tors testified that, in their experience, ' the._consumer making
funeral arrangements is no more vulnerable n the consumer
who arranges for hotel accommodations or purchases a speedboat. G. Hutchens, Pres., Missouri FDA, Tx 4870. NFDA
past president Edward Fitzgerald stated

. . 

. most people
are not vulnerable

. . 

. . Most people are quite calm
and knowledgeable. " L. A. Ex. 3 at 6 (empha sis in original).

Various industry witnesses acknowledged the vulnerability
of funeral consumers. See , E. Jackson, Vermont
pastoral psychologist, Tx 5322; V. Pine, Professor of
Sociology, State University of New York at New Paltz,
Tx 10, 813; Dr. J. Folta, Associate Professor of Sociology,
University of Vermont, Tx 12, 025; Rabbi E. Grollman,
Massachusetts Commission on Mental Health member, Tx 840.
These witnesses all serve regularly as consultants to
NFDA.
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publications state that " there is no more difficul periud
than that encountered immediately after a death occurs. ,,5 This
section of the report will examine these character istics of
the funeral purchaser, because an underst nding of the context
in which funeral arrangements are made is an essential part of
determining the possible unfairness or deception of particular
funeral practices.

Emotional Trauma

The emotional and psychological characteristics of the
bereaved consumer have been identified by numerous researchers
working in the field of thanatology - the study of death, dying
and bereavement. Lily Pincus, social worker and founder of
The Institute for Marital Studies at the Tavistock Institute
for Human Relations, has written that " all studies agree that
shock is the first response to death of an important person,
and that shock will be particularly pronounced at sudden
unexpected death. It may find expression in physical collapse

. . 

. in violent outbursts

. . 

. or in dazed withdrawal,
denial, and inability to take in the reality of death.

Dr. Collin Murray Parkes ' empirical study of recent
widows likewise noted that (u)ntil she (the widow) has ' taken

' the fact of her bereavement, she seems, in the phase of
numbness or shock, to be confused and disorganized. She has
no plans that will enable her to cope with the situation and
needs time and protection from intruders. 

. . 

In general,
the first 24 hours is too soon for strangers to call. The
bereaved person is still in a state of numbness or shock
and is not yet ready to tome to grips with

. . 

. her confusion. ,,7
Several individuals involved who regularly have coritact with
the bereaved during this " shock" period noted the effects
of bereavement in their testimony. John Hammon, a Unitarian
minister, observed that Gr ief with its tear ing emotion numbs
calm and deliberate reasoning

. . . .

,,8 Merril Faux, a

When A Death Occurs (1974) (NFDA pamphlet), HausJIIajfn,
Ex. 1 (NY). See also The Funeral: Facing Death as an
Experience ofUfe(974), (NFDI' pamphlet), Hausmann, Ex.
1 (NY); E. Martin, Psychology of Funeral Service 115
(5th ed. 1970) (" Grief probably upsets the individual
more than most of the other emotions, 

. . . "

L. Pincus, Death and the Family:
Mourning 113 (1974).

The Importance of
.:J.

C. Parkes, Bereavement:
154, 169 (1972).

Studies of Grief In Adult Life

Tx 463.
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retired Utah judge who opposed the rule, nevertheleis noted
that " I have found them (the bereavedJ to be in a serious
state of shock. "9 Psychologist and clergyman John Evans
stated that " anyone

. . 

. who has beeR responsible for making
funeral arrangements for a close loved one knows that they
are hardly aware of what they are doing . "10 The statements
of individual consumers who were directly and indirectly
involved in funeral arrangements confirm the findings of
these experts:

As I think back on it, I had to be out
of my mind. Don t you think you have
to be in a state of shock? How else
could I pick a coffin, decide what he
should be buried in, and get , through
the funer al.

Because I was in a daze it was days
before I realized I had agreed to an
impossible financial obligation.

It was soon obvious to
stepfather was in such
that he could only nod
suggestion the funeral

us that our
a state of shock
his head to every
director made .

Often, it is during the height of this state of shock,
numbness and unreality that the bereaved must contact the
undertaker and begin making funeral arrangements. Dur ing
this immediate post-death period, the bereaved consumer will
have to decide such questions as what funeral home to call,
whether or not to have embalming performed, and if the
disposition is going to be immediate or after several days
of visitation and services. These decisions will be directly

Tx 7500.

Tx 6 8 9 4 .

P. Silverman, Another Look
Director , in Gr 

(0. Ma r g 0 1 i s ed. 1975).

At The Role of The Funeral
Mean ng o e Funera l 150

G. Marshall, Unitarian minister, Tx 1201.

C. Camp, New Hampshire consumer, II-B-1803. See also
Washington, D. C., Bd. of Rabbis, D. C. Stmt. a

. . 

. unusual vulnerabil ity of the bereaved. Their
capacity for rational thought can often be significantly
impaired.

) .
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affected by the fact that the funeral customer may b€ 
xper i-

encing the most in nse period14 of the most intense of all
human experiences. 

Gu i 1 t

Another symptom of bereavement which appears dur ing this
tial post-death per iod and which may affect the consumer 

I s

ability to make sound purchase decisions is guilt. In his
sociological study of the American funeral, Dr. Leroy Bowman
descr ibed the signi ficance of guilt feel ings in the funeral
arrangements process in these terms:

The most powerful as well as the most
universal force playing on the family
at the time it meets the funeral director
is the sense of guilt. In the negotia-
tions it is seldom, if ever, referred
to and is undoubtedly unrecognized at
the time as guilt. It is the inner drive,
however, which responds most compulsively
when the undertaker accuses the clients,
by word or implication, of little love
for the dead if the funeral falls short
of the , most expensive outlay the family
can scrape together .

Guilt may stem from various feelings about the death of
the deceased. The late Dr. Er ich Lindemann, a Professor
of psychiatry at Harvard Medical School, Psychiatrist- in-
Chief at Massachusetts General Hospital and one of Jhe first
to study bereavement, describes the symptomatology of grief
as including " a strong preoccupation with feelings of guilt,
self-accusation and feelings of negligence in relation to
the deceased" combined with " a disorganized pattern of con-

duct

. . , "

17 Rabbi Earl Grollman, a long time industry

,,,

Charles Wahl, psychiatrist-psychoanalyst at the Southern
California Psychoanalytic Institute, noted ._t1rat the con-
sumer is forced to make funeral arrangements during the
worst stage of grief. Tx 8511. See also Monsignor F.
McElligott, Director of Cemeteries-o r the Catholic

Archdiocese in Chicago, Tx 4059.

According to two researchers, E. Paykel and B. Prusoff,
three of the five most intense life experiences are:
1, death of child; 2, death of spouse; 3, death of close

family member (parent, sibling). The Archives of General
Psychiatry 341 (Oct. 1971). See also Rev. J. Morris,
Catholic priest, Tx 5801.

L. Bowman, The American Funeral 41 (paperback ed. 1964).

Dr. Bowman s comments clearly emphasize the relationship
of guilt to the funeral arrangement process.

C. E. Lindemann, mPtomatolo and Management of Acute
Grief , in Death an entlty Bl- 189 ( R. Fu ton e 196 5).
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consultant, has described bereaved individuals as generally
consumed with grief and pain and guilt. "18 As a result,
the bereaved may seek restitution by purchasing an expensive
funeral as a " final gift. "19 This effect has been recognized
by many researchers and by individuals who deal directly
with the bereaved.

Psychologist Dr. Milton Blum, in a study of the atti-
tudes and reactions of South Dade County residents toward
funeral arrangements, also found that, in many cases, feelings
of guilt do indeed prompt a substantial purchase. 21 Guilt, 
the desire not to feel guilty, motivated several of those
interviewed to purchase more expensive funeral accoutrements:

Guilt - you don t want to feel guilty
that you didn t do right by them.

. They wouldn t wan t to feel 1 ike I
was trying to be economical and put them
in, trying to save myself money and this
is the last thing I can do for this person
and I might as well be doing something decent.

I think if it' s somebody very close to you,
like this last arrangement I made for my
mother--my brothers and I said, ' Well, what'
a few more hundred dollars?' ' It is our mother,
I wouldn t want it on my conscience to know
that I didn t do as well as I possibly could,
whether it was $1, 500 or 52, 000.

Tx 8 4 0 .

The funeral industry has evidenced its recognition and
use of the fact that the bereaved may seek to assuage
guilt by providing a " suitable" funeral. The idea that
the funeral is the last gift that can be given to the
deceased has become a prominent bromide among funeral
directors. See H. Raether and R. Slater, e Funeral
Director AndfIs Role As A Counselor 40 (1976) (" The cas-
ket is the last material gift that can be given a body
that was once a per son.
See Sr. J. Corcoran, California nurse, Tx 7207-08;
Dr. M. Bluebond-Langner, Ass t Prof. of Anthropology,
Rutgers Univ., Tx 2372; J. Hammon, New York minister,
Tx 463; P. Rubenstein, New York clergy, N. Y. Stmt. at
2; P. Leslie, California minister, II-C-1221. See also
W. Brown, Ohio Attorney General, II-C-1229.

Dr. M. Blum, The Attitudes and Reactions of A Limited
Sample of South Dade County Residents Toward Funeral
Arrangements, D. C. Ex. 11 at 16. This study was funded
by CAFMS.

Id.
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As these quotes suggest, the concern with statu&,gr
how the purchase will be viewed by friends and family, is
another dimension of the guilt reaction. It may be important
to the funeral arranger exper iencing guilt that others view
his or her efforts as "having done rigfit" by the deceased.
Former Presidential Consumer Advisor Virginia Knauer com-
mented on this concern with doing the right thing in her
wri ten submission on behalf of the Office of Consumer
Affairs:

"0:

Because the consumer is concerned with
the loss of a loved one, his judgment is
clouded by his desire to do the ' right
thing I which he feels the deceased would
have wanted Under these conditions
the purchase of funeral goods and services
is something less than a true ' arm s length
transaction. ,24

Because of these
realization that
the amount spent

guilt feelings, status concerns and the
no more can be done for the deceased, 
on the funeral may be regarded as reflecting

See Pine & Phillips, The Cost of D A Sociological
Anlysis of Funeral Expenditures SOCa Pro ems 

413 (1970), VI-D-64 (hereinafter cited as Pine & Phillips).

V. Knauer, Office of Consumer Affairs, II-C-1219 at 1-2.
See also Washingt0n, D. C., Bd. of Rabbis, D. C. Stmt. at
3(consumers are unable to cope in a way tha-t- is normal
for someone engaged in working out a substantial commer-
cial transaction).

In his article with Derek Phillips, Vanderlyn Pine, a
licensed funeral director and NFDA consultant as well as
a sociologist, has suggested that funeral expenditures
may replace religious rituals and customs as a way for
the bereaved to emotionally cope with death. ~S'ee pine
and Phillips, supra note 23. at 416. Another NFDA con-
sul tant, Reve rend Paul I r ion, has 1 i kewi se noted tha t the
amount spent on the funeral may be regarded as a reflec-
tion of the concern or affection felt for the deceased.
He has also recognized that the purchase of expensive
caskets and burial vaults may be the product of fear
that an inexpens ive cas ket may ind ica te alack 0 
love or respect for the deceased in the eyes of the com-munity. " P. Irion, The Funeral: Vestige or Value
115 (1966).
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the amount of respect or affection felt by the arianger for
the deceased. 26

A final element which is related to the guilt reaction
and the desire to make proper arrangements for the deceased
is a concern with the comfort, protection and security of
the body of the deceased. It is understandable that survivors,
not having fully accepted the fact of death, desire to care
for the departed loved one as they always have. Moreover, they
cannot bear to think of the body decomposing, so they will
do everything possible that will help to prevent decomposition
of the remains and provide protection for the body.

Thus, guilt feelings and related concerns may operate as
the pt imary motivation for purchase of a particular type of
funeral or specific products. Such feelings may lead to the
purchase of an elaborate casket and services to impress the
community or to an unwarranted expense for embalming, a
sealer casket, and a vault in the belief that they will pre-
serve and protect the remains. While the funeral purchase may
provide an opportunity for resolution of these guilt
feelings, 28 it also creates a potential for exploitation.

Dependency and Suggestibil

Psychological vulnerability at the time of the funeral
transaction is greatly increased by the bereaved person

One highly regarded study of bereaved widows found that
the " funeral director often advised the widow-how much she
should spend by interpreting to her the nature of proper
ceremonials for someone in her husband I s social niche.
1. Glick, R. Weiss & C. Parkes, The First Year of Bereave-
ment 104 (1975). Similar evidence was presented in the
ru1emaking proceeding. One witness testified that the
funeral director noted, " your neighbors would be shocked
if they knew how you were treating your husband but I
won t tell them. D. Boyd, New Hampshire c,Ql1sumer , Tx
1692. See also J. Johnson, Oregon consum , II-B- 23 7.

For example, in a consumer attitude survey by the Casket
Manufacturers Association, 67% of those surveyed believed
that protection was an important casket attribute.
R. Blackwell and W. Ta1arzyk, American Attitudes Toward
Death and Funerals 38 (1974), VI-D-17.

The function of the funeral ceremony as a means of resolv-
ing guilt and other powerful feelings of the bereaved has
been stressed by funeral industry leaders and by non-
ind ustr y scholar s as one of the pr inc ipal val ue s the
funeral ceremony may have. See 

tenerall
Grief And The

Meaning Of The Funeral (0. Marg o lS e 975), P. Irion,
The Funeral - An Experience of Value (1975), Why Do We
Have Funerals Anyway? (NFDA brochures) Hausmann Ex.
1 (NY), C. Parkes, Bereavement: Studies of Grief In Adult
Life (1972), 1. Glick, R. Weiss & C. Parkes, The First
Year of Bereavement (1975).
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dependency on others. Dr. Edwin S. Schneidman, formerly with
the National Institute of Mental Health , noted that there is
a marked, increase in dependency needs with regressive

behavior and traumatic loss of feelings of identity, and
overall, a kind of ' affective anesthesia. ' There is an
unhealthy docility, a cowed and subdued reaction. ,,29

Dr. Nancy Humphreys, President of the Cal ifornia Chapter
of the National Association of Social Workers, discussed this
particular characteristic of bereavement in her written
statement:

During the crisis period, the individual
is in a state of high anxiety. He feels
helpless - and he may feel hopeless, too,
if he fear s he is headed in the wr ong
direction. His ego patterns, therefore,
are more likely to be open to influence
and correction. As his defenses are low-
ered during this temporary period of dis-
equilibrium, he is usually more accessible
to influence than he was prior to the crisis.
The individual' s susceptibility to influence
and suggestion makes him vulnerable to
exploitation by funeral industry personnel.

Psychiatrist Dr. Charles Wahl similarly noted that there
is a " hypersuggestibility " during bereave nt. 31 Dr. Jeanne
Quint Benoliel concurred in her testimony and cited the study
by Glick, Weiss and Parkes: 33 " the bereaved person during the
immediate post-death period often looks to other people for
direction nd guidance in making decisions abouf the funeral
transactioni. She noted further that " widows in particular

E. Schneidman, Deaths of Man 350 (1973).

Dr. N. Humphrey, President of the California Chapter of
the National Association of Social Workers, D. C. Ex. 45
at 4. 

Dr. C. Wahl, psychiatrist- psychoanalyst, Southern
California Psychoanalytic Institute, Tx 8481.

Dr. J. Quint Benoliel, Professor, University of
Washington School of Nursing, Tx 5297.

See note 26 supra

166



were prone to look to the men in their immediate families for
assistance in this matter as well as to the funeral director
from whom the purchase was made. 34 Sarah Cooke, a nurse
who has dealt with individuals in mourning, also testified
that the bereaved may well act upon su gestions and direction
given by the funeral director. 35 Psychiatrist Dr. John G.
Wallace agreed that " perceived author ity figures are often
endowed with special powers under the circumstances. "36

This tendency for the bereaved to rely on the funeral
director is confirmed by other evidence. In a 1971 survey,
individuals were asked "How did the funeral director assist
you in making funeral arrangements?" Forty-one percent of
the bereaved in this survey reported that they had asked the
funeral director to " take over ' all possible arrangements"37 Dr. Vanderlyn R. Pine', sociologist, funeral
director, and NFDA consultant, has noted the numerous ways
in which consumers rely on funeral directors for advice and
guidance:

The following questions are typical of the
advice sought and questions asked.

Should we look at the body?'

Should we have visiting hours?'

Should we bring the chilQren to the funeral?'

What should we do when people
funeral home?'

come into the

Dr. pine also observed that bereaved consumers depended
on the funeral directors ' answers to these and other questions
for their subsequent behavior. Other funeral directors have
likewise recognized the influence that they have over the

5297.

1465.

5506.

B. Khleif, The Sociol09 of the Mortuary: A titudes
the Funeral, Funeral Dlrector, and Funerarrrangements

ted in Grief And The Meaning Of The Funeral 230 (0.
Margolis ed. 1975).

V. Pine, Caretaker of the Dead:
Director 90 (1975).

The American Funeral
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bereaved funeral arranger. John Browning, Executiv Qirector
of the California Funeral Directors Association, testi ied
that bereaved persons are vulnerable to suggestions by one
who is trusted. 39 Another witness testified that a Los
Angeles undertaker had told her " when eople come here to
arrange a funeral they are putty in my hands. "40 Similarly,
a funeral advertisement in a Knoxville, Tennessee newspaper
noted:

Anyone who s planned a funeral knows
how hard it is to make wise decisions
under emotional strain. And how easy
it is to accept rather than select the
type of service to be performed

The rief-stricken consumer has been described as "without
volition " 2 and having lost touch with social and economic
reality in a way that is likely to lead to high expenditures
on the fune r al .

. A patient (the bereaved consumer) is
active, but most of his activities attain
a color ing which is detr imental to his
own social and economic existence. Such
patients with uncalled for generosity, give
away their belong ings (andJ, are easily
lured into foolish economic dealings.

A former editor of Mortuary Management , one of the funeral
industry s trade journals, testified that " those who are in
a state of grief, of course, will not pay any attention to
how they are led. They can be directed by the uneial direc-
tor into what will be the most profitable for the funeral
director. 44 As a result of this suggestibility and depen-
dency, the consumer may " select" a funeral by acquiescing to
the suggestions and decisions made by the funeral director.

Tx 8207.

R. Harmer, Professor, Cal ifornia State Polytechnic
University, Bd. member, CAFMS, Tx 11, 094.

Atl. Ex. 9 (Flanagan) .

Rabbi M. Tendler, Professor, Yeshiva University, Tx 854.

See E. Lindemann, supra note 17, at 147-148.

R. Ebel ing, Tx 6825.
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Ignorance

The psychological vulnerability and suggestibility of the
bereaved consumer is compounded by the high level of consumer
ignorance which haracteIizes the funeral transaction. In the
ordinary consumer transaction, the purchaser has available many
kinds of information concerning prices, features, performance,
durability, quality, general value, and alternatives to help
make an informed decision. 45 While the extent or quality of
the information available varies amonq transactions, the con-
sumer can usually defer the purchase decision until acquir ing
a level of information that is satisfactory. The conditions
in the funeral transaction are very different, for the con-
sumer s access to relevant information is extremely limited.

The consumer ' s ignorance of funeral- related information
can be attributed to several factors. Certainly the societal
attitude of death denial until very recently created an
atmosphere in which information on death was neither sought
nor disseminated. 46

Equally important is the consumer s lack of exper ience
in making funeral arrangements. Since a funeral purchase
is made infrequently, it is much harder for individuals
to acquire useful, val id information by exper ience. One
survey found that, although most of the respondents had
attended a funeral, 55% had never arran

1ed a funeral beforeand another 23% had done so only once. Another survey
by Dr. Richard Kalish, commissioned by the FTC staff, found
similar results: 48% of the respondents had never before
made funeral arrangements; another 29% only once before.

The generally available information sources have been
divided by consumer information experts into several
categories:

buyer sources

" . . 

. including

. .

word of mouth, advice from friends, obser-
vation of persons from a reference gro
or seeking knowledge from a leader ; -Com-
mercial sources" including all information
disseminated by the seller; and sources
outside the control of either buyer or

seller " (such as Consumer Reports

H. Thorelli, H. Becker & J. Engladow, The Information
Seekers 17-18 (1975).

See, cnpter of
14, 646.

Dr. N. Humphrey, President of the California
the National Association of Social Workers, Tx

M. Simmons,
the Funeral
Central New

A Comparison of the Knowledge and Opinions of
Industry Held by Urban and Rural Consumers in
York State 39 (table 3) (Jan. 1975), VI-D-

C. Ex. 24, Table 7.
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Var ious other studies and witnesses likewise reporte.c that
most people who make funeral arrangements have little prior
experience. 49 Finally, at the time of a death, time pressures
and the ffects of grief severely restrict the ability to
actively seek out the necessary information. When a death
occurs, therefore, consumers are forced to rely primarily
on funeral directors as their source of information on prices,
available alternatives, and what is practically or legally
necessar y.

A number of funeral directors acknowledged that con-
sumers make funeral arrangements with limited information
and knowl edge. 50 One funer al d irec tor who suppor ted the
rule stated:

It h s been my exper ience that the bereaved are
ignorant when making funeral arrangements. They
know absolutely nothing about funeral costs.
Usually they seem to think that the price and
services stated are all that can be done, and
that they have no other recourse. 

See, 

~~~

, Ar ansas Attorney General, Funeral SurveyT= ), VI-D-12; J. Rich and L. Platt (Syracuse Consumer
Affairs Unit), Funerals in the City of Syrdcuse 2 (1973),
VI-D-15, Rev. G. Marshall, Ph. D., Massachusetts clergy, N.
Stmt. at 6; Mrs. R. Hortner, Oklahoma consumer, II-B-357;
R. Pooler, Exec. Dir., New York State Consumer Protection
Bd., Tx 35; R. Levy, New York consumer, Tx 1765.

See , P. Hultquist, past Pres., Pierce Bros.
Mortuarles, Los Angeles, Tx 7602- 03; P. Dupwe, Pres.,
Arkansas FDA, Tx 8962; J. Broussard, Pres., as FDA, Tx
9392; N. Panepinto, Dir., New York Bureau or-Funeral
Directing, Tx 283.

J. Todd, Arkansas funeral director, Tx 8753.
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There was also broad recognition of c nsumers lack -of infor-
mation and knowledge from clergymen, government represen-
tatives, 53 consumer groups, 54 and consumers themselves.

A number of consumer surveys submitted for the record
provided additional evidence on the high level of consumer
ignorance. 56 One researcher found that both urban and rural

sumers had very little knowledge of the funeral industry
or of the laws and practices surrounding funerals. 57 Knowl-
edge did not significantly improve with increasing age or

See, , Rev. J. Morris, Washington clergy, Tx 5784;
Re. vans, California clergy, Tx 6911; Rev. J. Oman,
Virginia clergy, Tx 12, 332: Rev. W. Grevatt, New York
clergy, Tx 2228; Rabbi S. Singer, Illinois clergy, Tx
4631-32. The comments of Rev. R. L. Sanasac of Wisconsin
are illustrative: " As a pastor more than 30 years, I
have found many people do not have the faintest idea
as to what the requirements are or what are reasonable
charges. " II-C- 946.

See , R. Wieloszynski, Dir., Syracuse ?ffice of
Consumer Affairs, Tx 1259: R. Stackler, IlllnOlS Dept.
of Registration and Education, Tx 4004; E. Sloan, Dir.,
District of Columbia Office of Consumer Affairs, Tx 13, 873:
S. Chenoweth, Dir., Minnesota Office of Consumer Services,
Tx 3116: C. Maloney, Illinois Consumer Advocate, Tx 2850- 51.

See , L. MacDonald, NRTA/AARP, Tx 2637: B. Kronman,
NYPIRG, Tx 2118-19: W. Hutton, National Council of Senior
Citizens, Tx 13, 145: R. Cohen, Exec. Sec., AFMS, Tx 14,
294-95; O. Matthews, Maryland Citizens Consumer Council,
1M) ost consumers do not know the pr ice of funeral s or

cremations until they have to make arrangements.
Consequently, consumers often must approach the task
blindly with little or no experience or information to
guide them. When consumers are not informed, they are
more likely to be taken advantage of, particularly in
times of emotional stress.

sa id:

See, , D. Boyd, New Hampshire consumer, Tx 1701;
Cor neTl, Georgia consumer, Tx 10, 150: M. Siegel,

Illinois consumer, Tx 2961-62: E. Sheehan, Washington,
C., consumer, Tx 14, 669; S. Flanders, Illinois consumer,

4649; A. Carey, Massachusetts consumer, II-B- 352.

See, , Sea. Ex. 1 (C. Collette-Pratt) at 4; Sea. Ex.
m(CAMP) at 2; L. A. Ex. 17 (SperIich): D. C. Ex. 11 (Blum)
at ii; D. C. Ex. 36 (Maryland Citizens Consumer Council)
at 1- 2: M. Simmons, A Comparison of the Knowledge
and Opinions of the Funeral Industry Held by Urban and
Rural Consumers in Central New York State 1- 2 (Jan. 1975),
VI-D-4, and Tx 3939; D. C. Ex. 39 (CAFMS) at 31.

See M. Simmons, supra note 56 at 100.
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education for either the urban or rural consumers.
58- In

addition, while knowledge was found to increase slightly
with experience, even consumers who had arranged several
funerals had little concrete knowledge of funeral laws and
practices. 59 This survey also found that consumers were
aware of their lack of knowledge and desired more information
about the funeral industry and its practices, procedures
and- applicable laws.

Dr. Clara Collette-Pratt, a gerontologist at Oregon
State University, conducted an analogous study based upon
interviews with more than 400 people. 61 She concluded that
people have little knowledge about what must be included in
a funeral and what their alternatives are; many people have
misconceptions about embalming bein legally required and they

often do not know what to ask for. 6 She also noted that
even those who had gone through the exper ience of arranging a
funeral remained generally uninformed about legal requirements
and procedures and often retained their prior misconceptions
about such things as the legal necessity for embalming. 63

Another study of consumers was conducted by the Seattle,
Washington, Central Area Motivation project

64 " to try and
discover what the general publ ic knows about the funeral
industry. " 65 Based upon the analysis of the 139 responses to
the survey questionnaire, it was stated that:

A major finding of the survey is the lack of
knowledge by the general public of the factors
involved in making informed decisions regarding
funeral arrangements.

Id. at 101.

M. Simmons, Tx 3945.

Simmons concluded: " Both urban and rural people need
more information concerning every aspect of funeral
industry if they are to arrange a funeral with an under-
standing of the pricing policies, common practices, legal
requirements, and available alternatives. M. Simmons,
supra note 56 at 106.

See Sea. Ex. I: Tx 5237-5244.

Tx 5238.

Tx 5257 - 5 8.

Sea. Ex. 14.

M. Stillwell, Dir., CAMP, Tx 6031.

Tx 6032 - 33.
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Still another survey conducted by the Maryland Citizens
Consumer Council also found a substantial lack of informa-
tion and knowi edge. 67 Among those who had arr ang ed funer al s
75% did not know about the legal requi(ements for embalming.
Among those who had not previously arranged a funeral, there
was a similar lack of awareness about the legal requirements
for embalming as well as about the need for a casket, the
purpose of burial vaults, and funeral prices.

In general, the responses indicate a lack of
information about funeral pr ices, legal
requirements, and practices. Estimates from
consumers who had not arranged funerals
ranged from $300 to $10, 000 for a standard
adult funeral.

These surveys, together with the testimony of dozens of
witnesses, demonstrate unequivocally that a sutstantial per-
centage of consumers lack information and understanding about
every significant facet of funeral arrangements. Just as
prior studies by the industry have shown, 71 many consumers
do not know: what procedures are necessary or optional; what
the legal requirements are; how long a deceased body will be
preserved with or without use of embalming, a sealed casket
or burial vault; or how much a funeral should cost.

Time Pressure

The consumer who is disincl ined to seek out information
beforehand finds himself severely hampered in seeking informa-
tion after a death has occurred because of extr me time pres-
sures. When death takes place in an institution such as a
hospital or nursing home, there is often great pressure to

D. C. Ex. 36 at 1- 2 .

C. Ex. 36(2) at 3.
D. C. Ex. 36 ( 3 ) .

C. Ex. 36 at 3.
For example, a survey done more than 10 years ago for
NFDA by sociologist Dr. Robert Fulton asked, "What
would be the average pr ice for a funeral in your community,
your state or in the United States?" For the community,
78% gave no response; for the state, 90%, and for the
United States, 91%. R. Fulton, Attitudes of the American
Public Toward Death , in Death an Ident ty 95 ( R. Fu ton
ed. 196 5) .

Another study in 1974 by Drs. Roger Blackwell and
Wayne Talarzyk for the Casket Manufacturers Association
1 i kewi se found subs tan t ial consumer ignor ance about pr ice 
and a desire for more information. American Attitudes
Toward Death and Funerals 34 (1974), VI-D-17.
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remove the body quickly if the institution doe not ave
facilities to hold and store bodies for an appreciable length
of time. 72 Even when death occurs a t home or in other places,
the need for prompt decisions about removing the body, the
method of final disposition and the accompanying rituals that
will be performed imposes severe time pressures. 73 As the
commen t of a maj 0 r labor un ion emphas i zes:

Of'

One of the most significan differences
between funeral and other transactions
is that it involves a necessary purchase
which must also be 'made under great time
pressure. . . (NJot only must the required
decisions be made very quickly after the
need arises, but very often the need itself
arises unexpectedly.

Dr. Leroy Bowman has noted that the feeling that one must
act quickly increases a consumer s dependence on a funeral
director. 75 At the same time, it limits a consumer s ability
to obtain information, compare the offer ings and pr ices of
various funeral homes, review legal requirements, and make
an informed and considered purchase decision.

Conclusion

Together, the emotional trauma of bereavement, the lack
of information, and time pressures place the consumer at an
enormous disadvantage in making funeral arrangements. These
conditions mean that - the funeral consumer lacks much of the
information and freedom of choice available in -most-6ther

See O. Komer, Vice Pres., U. W., II-C-1667 at 26;
X:Remington, Washington hospital administrator, Sea.
Stmt. at 2; R. Harmer, Prof., California State
Polytechnic University, BO. member, CAFMS, Tx 11, 094;
Rev. G. Marshall, Ph. D, Massachusetts clergy,,_ Tx 1192.

Several of the surveys asked consumers why they did not
shop around" before making a decision. Insufficient
time was cited by 36% of the respondents in one (see
C. Ex. 45 at A- 6), 21% in another (D. C. Ex. 39 
6), and 29% in another (D. C. Ex. 11 at 47).

O. Komer, Vice Pres., U. W., II-C-1667 at 25- 26.

L. Bowman, The American Funeral 42-43 (paperback ed.
1964) .

See Arkansas Attorney General Funeral Survey 1-2; (1974),
VI- 12; California PIRG, A Death in San Diego 1- 2 (1975)
VI-D-46; O. Komer, Vice Pres., U. l\. W., II-C-1667 at 27;
Comments of CFA, II-C-1518 at 6-
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consumer transactions. As a result, the consumer is often
vulnerable and susceptible to exploitation, a condition
which can have significant legal consequences under Section
5 of the FTC Act and entitle him to greater protections than
those otherwise afforded buyers. 77 The degree to which this
susceptibility has in fact been exploited unfairly is exa ined
in the next part of this report.

See Part One, Section I, supra at notes 30-31.
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PART TWO

Section I. UNAUTHORIZ ED REMOVAL OF REMA INS

Analysis of Record Evidence

Introduction
When a funeral director is engaged to provide services

upon the death of an individual, the initial contact or " first
call, "l is usually made by a family member or representative.
Where death occurs in an institutional setting, a funeral
director may be contacted by the institution pursuant to pre-
vious instructions from the family. By this call, the fun-
eral director is informed of the death and is requested to
remove the remains from the place of death to the mortuary.
Authorization to remove the remains is therefore explicitly
bestowed by the family either directly or indirectly. The
need to obtain this authorization is consistent with the
survivors ' recognized legal right to control the disposi tion
of the body.

Possess ion 0 f a body may al so be obta ined, however,
without clear authorization from the family. In the most
egregious cases, a funeral director may learn of a death
from contacts in local hospitals, nursing homes or morgues
and, with their collaboration or with some kind of apparent
authority, remove the remains. Sometimes an institution
or public official may request a funeral director to pick
up the body. Some funeral directors are also local

L. Peake, past Pres., Oregon FDA, Tx 5689.

See, M. Waterston, Minnesota funeral director, Tx 3733-
Comments of Forest Lawn, II-A- 199 at 12.

See generally 22 Am. Jur. 2d, Dead Bodies
(165) cases cited therein:-ee a

R. 3d 240, 243 (1973). -

4, 9-11
Annot...J 48

See F. Noland, President, Idaho Funeral Service Associa-tTn, Tx 5836. There is frequently considerable pressure
in hospitals or nursing homes to remove deceased remainsquickly. This pressure stems not only from the desire of
these institutions to avoid the stigma of death but also
from the lack of facilities to accommodate bodies for sub-
stantial lengths of time. While these institutions are
expected to weigh their interests against the survivors
rights to determine disposition, expediency sometimes
takes precedence. Consequently, a nearby funeral home
may be pressured to remove the remains before the family
expresses its wishes. See also Comments of OGR, II-A- 666
at 10-11. 
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coroners and may obtain custody of the bOdy in that c pacity.
In these situations, the family s first notification of
death may come from a funeral director who has already
taken possession of the body.

A t other times, the fam il y may lea rn of a death fr 
an institution and will then call a funeral director for
information before choosing a particular funeral home.
Such a call is not the equivalent of authorization to take
custody of the remains, but it may be interpreted as such
by morticians, who are aware that persons usually contact
onl y one funer al home. 6

Although these efforts to obtain possession without
prior permission may stem from various motives, 7 custody
of the remains creates a substantial impediment to the
buyer s selection of another funeral home. The body is
a powerful bargaining tool because, in their bereaved state,
the family will not be inclined to argue over possession
or to move the body to another funeral home. Embalming
may be undertaken shortly after possession is effectuated,
so that additional commitments to the funeral home (and
disincentives to remove the remains) are created.

See D. Cornett, California funeral industry sales repre-
sen tative, X-1-124; J. Scannell, California coroner,
Tx 7616-20; R. Kilburn, California funeral industry
supplier, X-37.

See e. g.. G. Kissel, An Analysis of the Market Performance ofFUral Home Industry in Philadelphia 2 (1970) (unpublished
thesis in the Wharton School of Business Library), VI-D- 23;
A. Rappaport, An Analysis of Funeral Service Pricing and Quota-
tion Methods 4-5 (1971) (study published by NFDA and NSM),III-I-2. 
In emergency situations, any number of funeraJ irectors maybe called by the pol ice, coroner, or other otficials to remove
deceased remains quickly. In these situations, contact with a
family member first is often impossible.

R. Harmer, Bd. member, CAFMS, Prof., California State Poly.
U., D. C. Ex. 7 at 6; D. Cornett, California funeral indus-
try sales representative, X-1-124; L. Bowman, The American
Funeral 52 (paperback ed. 1964). In addition, a family
is likely to be in a very fragile emotional state, particu-
larly in the first few hours after death. Often their
feel ings are focused on the body, and any problem in
locating it or moving it can cause additional anguish.
See New York State Temporary Commission on Living Costs
and the Economy, An Investigation into the Practices
of the Funeral Industry in the State of New York (1974),
VI-D-l at 19 (hereinafter cited as Stein Commission
Investigation). See also Part One, Section V, supra

See Part Two, Section II, infra at notes 37-40.
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The initial selection of a funeral home to handle the
funeral arrangements is therefore a significant step in the
family s decision making process. To the extent that this
decision is preempted by removal of the r mains to a mortuary

t pre iously selected by the family, the family s right and

ability to control the disposition of the deceasedlO is dimin-ished. Moreover, where the pickup contravenes the family
wishes; considerable anguish may be inflicted on the survivors.

The Evidence

Although unauthorized removal of remains is frowned
upon by the funeral industry, it nevertheless seems to
occur often enough to warrant concern. Evidence of the
occur r ence of th is pr act ice was offe r ed by consumer s, memo-
rial society representatives, and funeral directors them-
selves. This evidence nemonstrates that the practice is by
no means confined to a few isolated or aberrant occurrences.

From their personal experience, consumers recounted
instances in which funeral directors picked up remains with-
out pr ior permission . 11 Some reported that the ini tial
death notification came from a funeral director who already
had possession of the body. 12 Other examples of this prac-
tice were reported by families who had contacted several

See note 3, supra

See, , P. Engolia, Louisiana Health & Human ResourcesiIislon, II-C-600 (sample of 30 staff employet;s); A Foulke,
California consumer, X-1-66; E. Swanson, Wiscon ih con-
sumer, X-1-67; A. Dclneck, III inois attorney, X-
F. West, Delaware Division of Consumer Affairs, II-
C-I026; L. MacDonald, NRTA/AARP, Chi. Stmt., AARP Ex.
3; R. Harmer, Bd. member, CAFMS, Professor, California
State Polytechnic University, D. C. Ex. 7 at 6; M. Burney,
Illinois consumer, X-1-30; R. Faubel, New York consumer,
II-B-1425.

In the Stein Commission Investigation, supra note 8 at
27-30, the Commission discussed in detail one instance
where a body could not be located upon the family
arrival at the hospital morgue. A forged signature
appeared in the morgue s release book, and the body was
traced to an establishment which threatened release of
the remains to the medical examiner if the family failed
to make immediate arrangements for disposition. But see
A. Peggues, N. Y. Stmt. at 1.

J. Giannini, North Carolina consumer, X- 1-63; E. Swanson,
Wisconsin consumer, X-1- 67; W. Bowles, Arkansas consumer,
Tx 9257. The Stein Commission Investigation, supra note
8, contains several examples of abusive practices. 
one reported incident, a funeral director who had removed
a body from the hospital claimed to have had received
permission from family members. The family denied that

(Continued)
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funeral directors before making a final decision; later
they discovered that one of the morticians had previously
picked up the remains. 13 One woman, dlstress d by the
sudden death of her husband, telephoned the rescue squad,
which deposi ted the body at the morgue. On the following
morning, an unsolicited undertaker arrived and asked her
to sign a release. Although she refused, he nevertheless
ga ined possess ion of the bod , wh ich he re fused to r ele a se
unless he received payment.

Several memorial society representatives confirmed that
this problem exists. Based on their experience with both
consumers and funeral directors in arranging funerals, they
reported knowledge of funeral directors who routinely receive
referrals from local hospitals, nursing homes and coroners.
Further evidence was provided by surveys introduced during
the proceeding.

(Continued)

permission had been given; instead, they said that
they had been notified of the death (and removal of
the body) by the funeral home, which requested their
presence to make arrangements. They were told that
the funeral home had a working relationship with thehospital. Since they assumed that this was an accepted
practice, they acquiesced to the arrangements made
by the home. See also R. Nesoff, Stein Commission
investigator, W. Potter, Body Snatching Common
Press Scimitar 1Memphis, Tenn. ), Aug. 30, 1975.

F. Cunha, New York consumer, Tx 1419; R. Wieloszynski,
Director, Office of Consumer Affairs, Syracuse, New York,
Tx 1238; W. Klein, Pres., Rochester (N. ) Memorial
Society, Tx 1613; K. O' Reilly, Attorney, CFA, Tx 9212- 13.

J. Weeks, New Jersey consumer, II-B-1150. Other complaints
of unauthorized possession have been received by govern-
ment officials. R. Metcalfe, Illinois Consfes sman, Tx
2552; C. Collins, I111inois Congresswoman, Tx 10, 784.
See also M. Farber, S. and City Investigating Fraud
ulent Burial Scheme , N. Y. Times, Feb. 4, 1974, at 1,col. 7, III-A-69; R. Stevens, President, Illinois
Memorial Society, II-B-2913.

R. Cohen, Executive Sec., CAFMS, D. C. Ex. 39 (Cohen) at 5;
E. Knapp, former President, Memorial Society of Metropoli-
tan Washington, Tx 12, 081; M. Chabot, Minnesota funeraldirector, II-C- 66; R. Stevens, Pres., Chicago Memorial
Association, Tx 3638. See W. Klein, Pres., Rochester (N.
Memorial Society, Tx 16 13- 14; A. Stensland, Minnesota
Memorial Society member, Chi. Ex. 6 (Oschwald) at 

See, , R. Perry, MacFarlane & Co., consultants, Tx 9149;
CAMP Consumer Action Project, Sea. Ex. 14.
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Although some industry witnesses flatly denied that
body snatching " ever happens because no ethical fun

director w9uld take possession without permission, 17 other
funeral directors, including trade association spokesmen,
aCknowledged that the practice does inoeed occur . 18 One

17 ' J. Broussard, Pres., Texas FDA, Tx 9351; F. Thompson,
past P,es., Kansas FDA and member, State Board of Funeral
Directors and Embalmers, Tx 4562; W. Harris, President,
Oregon Board of Funeral Directors and Embalmers, II-
C-1784; C. Hite, Dean, Simmons School of Mortuary Science,
Tx 1522-23; I. VanDyke, Michigan nursing home director,
Chi. Stmt. See also V. Powell, Armed Services represent-
ative, II-C

While the image conjured by the use of the pejorative
term " body snatcher " or " body grabber " is universally
condemned within the industry, possession of a body
without prior authorization may, as described in the
introduction to this section, be accomplished by less
blatant means. Custody of the remains may be obtained
directly from institutions under procedures with varying
degrees of legitimacy. Similarly, a call from a family
may be treated as implicit authorization, since most
families contact only one funeral director. See note 6,
supra Many funeral directors expressed their-ersonal
opposition to body snatching, which is outlawed by
many state laws prohibiting solicitation or " steering.
See , Drummey v. State Bd. of Funeral Directors
& Embalmers, 13 Cal. 2d 75, 87 P. 2d 848 (1939). However,
several funeral directors opposed the rule s permission
requirement as unnecessary or impractical. See
J. Broussard, Texas funeral director, Tx 9351; Comments
of OGR, II-A-666 at 10-11. Given the industry s condem-
nation of the practice, the extent of dissatisfaction
with the regulatory provision is somewhat unclear.

N. Panepinto, Director, New York State Burea of Funeral
Directing, Tx 280; J. Curran, Pres., New Yo FDA,
Tx 91; R. Miller, Executive Secretary, NFDMA, Tx 3612;
M. Waterston, Minnesota funeral director, Tx 3733-
34; A. Leak, Illinois funeral director, Tx 3882; 
Watts, New York funeral director, Tx. 10, 533; W. Chambers,
District of Columbia funeral director, Tx 11, 316; R.
Thompson, Connecticut funeral director, Sec., State
Bd. of Examiners of Embalmers and' Funeral Directors,
Tx 2034; F. Galante, past Pres., NFDA, Tx 1728. One
mortuary operator reports an incident where a family,
after filing a complaint with the State Board of Health,
traveled 160 miles to appear before the Board, where
they were told to " drop the matter or else M. Chabot,
Minnesota funeral director, II-C- 66.
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mortician described a case where, although he had -been
authorized by the family to pick up the body, he found
the remains in the possession of another funeral home.
Similarly, a coroner reported that funeral directors have
contacts in hospitals, ,nursing homes , and morgues who " steer
business to their homes, although he knows of no prosecution
of such cases. 

In spite of the condemnation of unauthorized removal
by industry and consumers alike, and evidence of its occur-
rence, existing regulatory bodies have not acted forcefully
to prohibit the practice. While it is true, as some witnesses
pointed out, that a few states require licensed funeral direc-
tors to obtain express author ization before taking possession
of a body, 21 the vast majority of state regulatory codes aresilent on the subject. In fact

2 less than fifteen stateshave enacted such a provision. And, although sever
funeral industry representatives labeled unauthorized

J. Watts, New York funeral director, Tx 10, 533.

J. Scannell, San Francisco coroner, Tx 7616-20. See M.
Farber, S. and City Investigating Fraudulent BurIl
Scheme , N. Y. Times, Feb. 4, 1974, at 1, col. 7, III-A69;
R. Kilburn, funeral industry supplier, X-37. A varia-
tion of this practice occurs in other states in which
a number of county coroners are funeral directors. See

, D. Cornett, California funeral industry sales
representative, X- 124.

R. Edmisten, North Carolina Attorney General, Tx 10, 067;J. Wylie, Florida FDA representative, Tx 9752-55; R.
Coble, North Carolina FDA representative, Tx 10, 297;
F. Galante, past Pres., NFDA, Tx 1726; H. Tettlebaum,
Missouri Asst. Attorney General, Tx 474; W. Kinder,
President, Minnesota FDA, Tx 3266. But see C. Maloney,
Illinois consumer advocate, Tx 2872-

See CFA, Analysis of State Statutes, Rule d Regula-
tlons Affecting the Funeral Practices Industry, Atl. Ex.
7 at 15-16. See , Florida Admin. Code, rule 21J-

03; New Jersey State Board of Mortuary Science, rule
66; Washington Admin. Code, section 308-48-040(1).

Many more states, however, have statutes or regulations
rohibiting solicitation or the use of " cappers " orsteerers professional" sales agents who ghoulishly

roam hospital corr idors in search of " business" from
the recently bereaved. See , Idaho Code Section
54-1116C (1970). These laws, however, seem to be more
concerned with the distribution of business within
the trade than with consumer rights and do not
adequately address other types of unauthorized removal
of remains. See also note 17, supra ; Part One, Section
III(B)(4), supra
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removal as absolutely " unethical" and unfair to cQnsumers,
neither the major national trade association nor its state
affiliates prohibit unauthorized removal of remains in
the codes of ethics which their members agree to uphold. 

The Presiding Officer s Findings

Based upon the evidence he heard, the Presiding Officer
view was that funeral industry members usually have adequate
authorization to pick up remains, 25 and that therefore there
was no need to burden funeral directors by this provision of
the rule. 26 The record indicates, however, that the practice
of unauthorized possession occurs with greater frequency than
the Presiding Officer believes, 27 and an examination of the
rule will show that additional burdens have been appropriately
minimized.

The Presiding Officer did not dispute the need for
authorization prior to possession. 28 His concern was only
with the possible burdensomeness of requiring funeral
directors to determine whether a caller qualifies as a
proper party to give authorization. 29 But the rule imposes
no greater obl igations than already exist to verify that
authorization comes from one enpowered to give it. And
by allowing oral permission, the rule does not hamper funeral
directors or family members by requiring a signed written
author ization before removal may proceed. Thus, the rule
merely codifies and effectuates a standard of conduct which
in many cases is already in existence. 

See, , Comments of NSM, II-A-661 at 20. See also
Thompson, Connecticut funeral director, Se 5te

Bd. of Examiners of Embalmers and Funeral Directors,
N. Y. S tm t. at 8.

See var ious state and national codes of ethics compiled
atI-A-126.

O. at 54-57.

Id. at 57.

Much of the evidence of unauthorized removal
is contained in the written record which the
Officer said he did not fully examine. See,
notes 11- 24, supra , and accompanying tex

of remains
Presiding

If funeral homes are obtaining possession of bodies with-
out prior authorization, consumers are being exploited since
they are denied a choice. " R. O. at 55.

Id. at 56.

This standard has been endorsed by some industry members.
See, , D. Deaton, Alabama FDA and member, State
Llc enslng Board, Tx 9991-93; J. Scannell, California
coroner, Tx 7615. See also notes 17, 21- 23, supra
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The Presiding Officer also feared that the imposition
of the rule may result in harmful industry overreaction
and, at the same time, ex ose the funeral director to unwar-
ranted federal penalties. 2 While industry concern might
prompt funeral directors to proceed wIth more caution and
to impose more str ingent requirements before taking posses-
sion, greater care is the essence of the rule and should

p, rather than harm, their transactions with consumers.
In addition, many funeral directors already are subject
to iden tical or str icter s ta te requ i r ements wi thout com-
pliance problems or impairment of their business. 33 The
enactment of this rule provision, and nationwide application
of this standard will not be burdensome, but will provide
a significant new consumer protection in areas where it
has been lacking.

The Recommended Rule

Descr iption (Unauthorized removal of remains)

The recommended rule
deceptive act or practice
member:

declares that it is an unfair or
for any funeral service industry

To take possession of a deceased human
body without first having obtained
written or oral permission from a
family member, representative of the
family, or other person legally autho-
rized to permit removal of remains.

Under this provision, permission to remove a body from the
place of death must be obtained from an authorized member or
representative of the deceased' s family or from another person
legally authorized to grant such permission. The rule allows
authorization for removal to be obtained orally or in writing.
On the basis of the record in this proceeding, the staff
believes that the practice of unauthorized removal of remains
occurs with sufficient frequency to be a justifiable concern
and the pr ov is ions of the rule should el imina te e emot ional
and economic injury which results from this abuse. Consumers
will be able to freely choose the funeral home they wish
to use.

R. P. O. at 57.

Id. at 56.

See New Jersey State Board of Mortuary Science, Rule 72
TOdy may not be removed from a nursing or rest home
before " securing written authorization consenting to the
removal from the next of kin or a person legally entitled
to grant said authorization

See notes 22-24, supra

Section 453. 2(a) of the recommended rule.
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Modifications

"',,

Apart from minor language changes, the recommended rule
differs from the initial rule proposal in several respects.
First, the addition of " representative of the family" cla-
rifies the categories of people from whom the funeral director
may receive permission. 36 In other changes, the " family mem-
ber, representative of the family or other person " from
whom authorization may be obtained is now defined to be some-
one who has legal authority to permit removal of remains (no
necessarily the authority to make all funeral arrangements.

) 7

Finally, a separate provision exempting unauthorized posses-
sion when required by state law was deleted, since existing
state regulations do not conflict with the rule.

Operation and Analysis

The recommended rule provision addresses the practice
with a straightforward requirement that permission be obtained
in every case. In most instances, this authority will be
granted routinely when the funeral director receives a call
from a family member or representative requesting him to
pick up the body.

When death occurs at horne, it will most likely be a
family member who calls, and when death occurs in an institu-
tion such as a hospital or nursing home, the funeral director
is usually contacted by a relative of the deceased or someone
adting on the family s instructions. 39 In si tuations where

A representative of the family may include; -for " example,
a lawyer, neighbor, or another funeral director proceed-
ing on instructions from the family. This modification
is in response to industry comments. . D. Murchison,
NSM counsel, Tx 12, 414-15 (suggested that certain insti-
tutions such as hospitals, nursing homes or coroners
be given appropriate permission).

3 7 This term includes law enforcement officialS'- at accident
scenes and other appropriate public officiaI who could
authorize a funeral director to remove a body from the
place of death pending notification of survivors or other
necessary arrangements.

See F. Wylie, Executive Director, Florida FDA, Atl. Ex.at 8. The NFDA has prepared a model authorization form
for use by its members. See Atl. Ex. 21 (NFDA Form 9A);
S. War ing, Jr., Massachusett s funer al director, Treasurer,
NFDA, Tx 663.

Examples of this latter case would be the attending physi-
cian, nurse, other institutional personnel, or friend of
the family who is asked to call the funeral home. This
provision is responsive to comments which stated that a
doctor, nurse, or fr iend was frequently the person who
called the funeral home. See , Comments of California
FDA, II-A-534 at 6; Comments of Forest Lawn, II-A-19g at 9.
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an institution has obtained authorization to release at
the time of the patient' s admission, the institution may
notify a particular funeral home directly. In any of these
circumstances, the person who calls the funeral home will
almost always qualify as a legally authorized family member
or representative of the family and explicit authorization
to remove the body can be obtained.

Moreover, the permission requirement will be work-
able in any circumstances which may ar ise. In the commen 
on this provision, it was repeatedly noted that instances
may occur in which it is practically impossible to obtain
family authorization for removal within a reasonable time.
Some commentators conjured up fr ightening scenes of accident
victims left lying on the highway or hospitals and nursing
homes forced to hold bodies for an indeterminate length
of time. 41 However, the provision in the rule that enables
a legally authorized "other person " to permit removal, guards
against such results.

In those rare circumstances where the family is not
readily available or the institution has not obtained advance
release authorization, the funeral director can always turn
to & public official for permission to remove the body
from the place of death. 42 For example, a law enforcement
officer at an accident scene can provide the necessary

R. Grayson, Minnesota FDA attorney, Tx 3375- 76; R. Coats,
President, Michigan FDA, Tx 3780- 81; H. Coates, former
President, Kentucky FDA and present member; State Licensing
Board, Tx 3960; C. Novitzke, Wisconsin funeral director,
Chi. Stmt. ; H. Ruidl, counsel and Exec. Sec., Wisconsin
FDA, Chi. Stmt. at 2; D. Einan, Wisconsin funeral
director, II-A-65; D. Horton, New York funeral director,
II-A-877; R. Tietz, New York funeral director, II-A-
878.

See, , o. Weidman, Michigan consumer, II 2651;
Denton, Michigan clergy, II-C-543. Some-ommenta-

tors expressed concern for burdening the family, e.g.
S. Hawkee, Iowa clergy, II-C-I062; J. Shelley, Florida
physician, II-B-6056, and for potentially burdening
hospitals and nursing homes, , J. Bradley, K nsas
nursing home director, II-C-1319; C. Weeks, Florlda
hospital administrator, II-C-1604; R. Rambeck, President,
Washington State Hospital Ass n, II-C-513; C. Burke,
Washington hospital administrator, II-C-1144; J. Lilley,
A. Davis, and C. Erikson, Kansas hospital administra-
tors, II-C-1557, II-C-451, II-C-1573. See also L. Ingram,
Texas consumer, II-C-llll. 

-- 

Exactly who may grant such permission depends on state
law, as the rule provision is not meant to have a preemp-
tive effect. Without some kind of lawful request or
authorization, however, the funeral director would have
no legal right to remove a body.
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authorization if immediate removal is necessary. Other
public officials, usually coroners or medical examiners,
also have authority over dead bodies in many states and

perm t a funeral rector to take _possession in appro-
pr late clrcumstances.

Finally, it should be reiterated that the rule facil-
itates the process by allowing either written or oral permis-
sion to remove, so that the impact on funeral home operations
is minimized. Compliance will usually be routine, requir ing
minimal time of the funeral director or staff. In those
instances where permission must be obtained from a public
official, the time required to locate an appropriate indi-
vidual will be insignificant in most situations. In addition,
proof of author ization may be recorded and stored easily
and cheaply.

Most importantly, the recommended rule provision on
unauthorized removal of remains will significantly benefit
funeral consumers. By prohibiting the practice of taking
possession of remains without authorization, the rule will
eliminate the emotional and economic injury caused by this
abuse in the past 45 and will allow consumers to use the

funeral home of their choice. In this manner, funeral
pur chase r s wi 11 be fr ee to decid e how and by whom the
disposition will occur.

See A. Toman, Illinois coroner, hi. Stmt. (funeral
home can take possession on the authorlty 9f cQI.oner).
There will, of course, be cases in which th are no

known survivors and the local authorities will be charged
with arranging the entire disposition. Collusive
arrangements, however, are contrary to the policies
embodied in the rule. See note 20, supra

For documentation, either written authorization or records
which indicate the source and time of the cal should be

kept to verify that permission was obtaineQ, Use of forms
such as the model authorization forms currently available
would facilitate this process. 

See note 38, supra
Mortuary Management, March 1977, at 21 (model
authorization form).

The Stein Commission Investigation, supra note 8,
contains several examples of the effect unauthorized
removal can have upon bereaved consumers. Because a
family may have to patronize a funeral home that is
hundreds of dollars more expensive than one they might
freely choose, the practice forecloses their choice
of disposition and puts significant pressure upon those
who can least afford to bear it.
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Section II. EMBALMING WITHOUT PERMISSION

Analysis of Record Evidence

Introduction

After removal of the remains to a mortuary, the next
critical step for funeral customers is the decision whether
or not to have the body embalmed. The embalm ing pr ocess
involves the injection of chemicals into the body to tempo-
rarily preserve a lifelike appearance. Additionally, the
term embalming usually comprehends other attendant prepar-
at ion of the rema ins such as cleansing, cosme t i zing, anddressing. Because most of these functions are only neces-
sary if , there is to be viewing and an open casket service,
embalming may be generally seen as the first step in the
purchase of a " traditional" funeral. Therefore the embalming
decision is significant for the consumer and for the funeral
director.

Although most consumers may not realize it at the
time, they have a legal right and legitmate economic reasons
to make a decision whether or not to select embalming,
except in rare cases where it is required by law. For
some funeral purchasers, personal convictions or religious
beliefs may dictate that embalming is not appropriate.
For example, Orthodox Judaism forbids embalming. Likewise,
a consumer may'be interested in a simple, direct or less
expensive disposition, rendering embalming an unnecessary
expense. Even if the family desires a full, traditional
funeral service with the body present, they ne ertheless
have the right to make the decision whether or not the
body is to be embalmed.

See M. Tendler, New York Rabbi, Tx 855; E. Grollman,
Massachusetts Rabbi, Tx 830; A. Schneider, New York Rabbi,
Tx 1009; S. Applbaum, New York Rabbi, Tx 1049; Comment
of the Washington Board of Rabbis, D. C. Stmt. ~3.t. 4-5.

See Facts Worth Knowing about Funeral Costs , Changing
Times, February 1975 at 51, II-B-321; T. Bradford,
Missouri consumer, II-B-498; L. Frontz, Pennsylvania
consumer, II-B-1158; O. Steg, Oklahoma consumer, II-B
1556; M. Freeman, Florida consumer, II-B-1598;
E. Eberhart, Arizona consumer, II-B-1815; Mrs. A. Byrd,
California consumer, II-B- 1886; H. Walker, Oklahoma con-
sumer, II-B- 3495; A. Reid, New York physician, II-B-1896.

The common law has developed the general rule that any
unwarranted interference with the right to burial, includ-
ing embalming, constitutes an actionable wrong. See
ALR 3d 261 (1973); Sworski v. Simons, 208 Minn. 201, 293W. 309 (1940). A family may decline embalming evenif a traditional funeral is desired. They may wish only
one night of viewing and a closed casket service, for
example. See also R. Grayson, Minnesota attorney,

(Continued)
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If the embalming is performed automatically, thefamily
is not made awar e that they have a cho ice as to embalming,

and they are eff ecti vel y denied the oppor tun i ty to express
their desires and to exercise their f eedom to choose.
As stated by one witness:

(i1t is necessary for medical patients
or their next of kin to authorize all
surgical or other medical treatment

. . I believe that when a death
has occurred, the family should be
given the same consideration and
should be able to participate in the
decision-making process. 4

Another witness argued that since a physician cannot assum
that the relatives desire an autopsy in every case " a morti-
cian should not draw a similar sweeping inference in relation
to this service (embalmingj.

,,5

From the funeral director s perspective, the practice
of embalming is significant for several reasons. Histor-
ically, the scientific aura of the embalming process provided
the principal basis for the funeral director s claim to
professional" status. 6 Still today, the " restorative

art, " through which a dead body is temporarily preserved
and given a lifelike image, provides the opportunity for
an embalmer to showcase his talent and skill.

More significant, though, are the funeral director
economic incentives to embalm. In addition to, his -service
functions, the funeral director is a businessman who must
sell profitable merchandise and services to stay in business.
As in any other retail market, the seller s profit is a

direct function of the price of merchandise or service
sold. By preparing the body for viewing, the funeral dir-
ector provides incentives for the family to purchase a

(Continued)

Prof. of Mortuary Law, University of Minnesota, Chi.
Stmt. at 4 (" . . . it is elementary law that a funeral
director who embalms without permission is guilty of
a tort in the mutilation of that body

J. Flanagan, Treasurer, CAFMS, Atl. Ex. 9 at 

See W. Wahl, M. D., Clinical Professor of Psychiatry, UCLA
5Cool of Medicine, Tx 8502.
See Part One, Section II, supra

At least one funeral director terms the embalming process
scientific preparation " on his bills. See B. Hirsch,

Pennsylvania funeral director, Tx 12, 537.

188



full, traditional funeral, thus increasing the likellh
that he will sell more expensive merchandise and services. 
Embalming also places an obligation on the customer to
pay for the service, thereby imposing additional impediments
to moving the body to another funeral home if the family
so desires. '
2. ' The Evidence

Within the funeral industry, the practice of embalming
without explicit authorization has gained widespread accept-
ance; indeed, it appe"rs to be the standard practice in
most of the nation s 20, 000 funeral homes. Numerous funeral
directors testified that they do not attempt to obtain
authorization from the family prior to embalming. These
witnesses included industry spokesmen who represented trade
associations and state licensing boards, and others who felt
qualified to speak for the common practice in their community
or state. 10 Similarly, the results of informal surveys of

See notes 45-49, infra and accompanying text.

W. Rill, Pres., Washington FDA, Tx 5563; F. Noland, Pres.,
Idaho FDA, Tx5836; J. Page, California mortician, Tx
7373; D. Deaton, Chairman, Alabama Funeral Service Board,
Tx 9986; L. RUfiner, past Pres., Arizona FDA, Tx 7851;
D. Clements, Exec. Sec., South Dakota FDA, Tx 4412-13;
N. Heard, Pennsylvania funeral director, Tx 13, 150;
M. Chabot, MinnesQta funeral director, II-C-66; R. Mee,
former owner of Wisconsin Casket Co., III-F--lQ; T. Kimche,
Oregon funeral director, Tx 5388; R. Myers, Chairman,
Utah Funeral Directors and Examining Board, Tx 8284;
A. Dunn, Oklahoma funeral director, past Pres. NFDA,
Tx 8922-23; C. Austin, Kentucky funeral director, II-A-
6; F. Galante, New Jersey funeral director and past Pres.,
NFDA, Tx 1741; V. Polli, Sec. -Treas., Vermont Funeral
Directors and Embalmers Assoc., Tx 2197- 98; B. Hirsch,
Vice-Chairman, Pennsylvania State Board of Fu al Direc-
tors, Tx 12, 533; A. Nix, Pennsylvania funera irector,
Tx 12, 926- 27; N. Greene, member, Virginia Board of Funeral
Directors and Embalmers, Tx 14, 186. Rebuttal of E. Bigbee,
California Coroner s Office, X- 37; T. Sampson, President,
Massachusetts FDA, Tx 954; T. Shepherd, North Carolina
funeral director, X-8(J).
V. Polli, Sec. -Treas., Vermont Funeral Directors and
Embalmers Assoc., Tx 2198; R. Murphy, Pres., NSM, Tx
12, 596; R. Johnson, Indiana funeral director, Tx 12, 595;
R. Neville, Pres., Ohio FD , Tx 14, 419; R. Shackelford,
Tennessee funeral director, Tx 8987; J. Kaster, Texas
State Representative, Tx 6119; N. Gregory, former Cali-
fornia funeral director, Tx 8666; S. Waring, member,
Massachusetts FDA, Treas., NFDA, Tx 665; H. DeVol, mem-
ber, District of Columbia Board for Funeral Directors and
Embalmers, Tx 14, 123-24; G. Brown, Vermont funeral

(Continued)
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morticians in various parts of the country cons,isten-tly
found that a high percentage of funeral directors embalm
routinely without seeking permission from the family.

In essence, the funeral industry -considers embalming
to be a negative option; 12 the consumer must affirmatively

state that embalming is not to be done or the process will
be ,automatically performed. 13 According to National Selected
Morticians, a nationwide trade association:

Preparation and preservation of a
dead human body are standard pr 
cedures in funeral service unless
here are instructjons to the con-
trary during the initial death call
because of religious beliefs or known
requests for immediate disposal.

,,:

(Continued)

director, Tx 12, 058- 59; J. Scannell, Administrative
Coroner, San Francisco, Tx 7670; R. Thompson, member,
Connecticut State Board of Examiners of Embalmers
and Funeral Directors, Tx 2034; Dr. E. Jindrich, Coroner,
San Rafael, Calif., L. A. Ex. 28; E. Bigbee, California,
former funeral director, x- 37.

CFDA, FTC and You, Questionnaire Resu ts, L. A. Ex. 23

(CFDA survey revealed that half of the funera directors
responding do not obtain permission for embalming);
S. Chenoweth, Director, Minnesota Office of Consumer
Services, II-C- 51 at 5-6; H. Sandhu, President, The
Memorial Association of Central New Mexico, Inc., II-
C-1280; F. Schneier, Yale student' s survey, Schneier Ex.
1 (NY) at 3;. R. Perry, McFar laine and Co., independent
management consultants, Atlanta, Tx 9149; 1972 Study on
Funeral Homes by Minnesota Office of Consumer Affairs,
Chi. Ex. 43 at 36 (14 of 33 funeral homesJ.ur veyed embalm
automatically upon arrival of the body).

G. Beatty, Coroner, Gem County, Idaho, Sea. Stmt.
at 2 (" It is accepted that permission for embalming
is given in calling a funeral service firm, unless
at the time of such call the funeral service firm is
informed that embalming is not desired" ); R. Goodwin,
Texas funeral director, Atl. Stmt. at 8; F. Long, The

Oak-Ridge-Knoxville Way of Death , part 4, The Oak
Ridger, Aug. 29, 1974 at 6, III-J- 13.

See E. Quattlebaum, past Pres., Florida FDA, Atl. Stmt.
atlO- ll.
Comments of NSM, II-A- 661 at 21.
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Many funeral directors embalm without express - permis-
sion, claiming that authorization is based on certain euphe-
mistic terminology or may be implied from the circumstances.
Funeral directors apparently assume that when the family
calls for pickup of the remains, they intend to convey
authority to proceed with embalming although it is never
discussed. 15 As the President of the New York Funeral
Directors Association put it:

There has always been an inherent assump-
tion when a funeral director was engaged
by a family for one of its member s that
all necessar

t author ity flows from thatengagement .

Similarly, a basic mortuary school textbook on embalming
teaches that

the act of hand ing over a
carr ies with it an

permission to embalm that

dead body
implied
individual.

These funeral industry members assume that seeking
express permission is unnecessary because embalming is
universally desired . 18 However, this reasoning is obviously
circular: if funeral directors perform embalming without
asking, they have no way of knowing what the family would
actually decide if presented with a true option. Other

G. Beatty, Idaho funeral director, Sea. Stmt. at 2;
B. Hotchkiss, California funeral director, Tx 8520-21;
J. Altmeyer, West Virginia funeral director, Tx 11, 735-
36; G. Brown, Vermont funeral director, Tx 12, 058;
C. Lightner, past Pres., NFDMA, Tx 10, 417; J. Wright,
Mississippi funeral director, Tx 9466-67; H. Ruidl, counsel
and Exec. Sec., Wisconsin FDA, Chi. Stmt. at 1-2; T.
Sampson, Pres., Massachusetts FDA, Tx 988; Proko,
past Pres., Wisconsin FDA, Tx 4186-87; N. ristensGn,
2nd Vice-Pres. Nebraska FDA, Chi. Stmt. at 1; R. Yount,
California funeral director, L. A. Stmt. at 6-7 (estimates
that 85% of all California cases are embalmed without
permission). See also J. Brandon and G. Jenks, A Compara-
tive Analysis orO regon Funeral Law and the Proposed
TRR for Funeral Industry Practices, Sea. Stmt. at 

J. Curran, Pres., New York FDA, Tx 90.

L. Frederick and C. Strub, The Principles and Practice
of Embalming 191 (1967).

H. Coates, Kentucky State Board of Embalmers and Funeral
Directors, Tx 3984; A. Leak, Illinois funeral director,
Tx 3875; T. Sampson, Pres., Massachusetts FDA, Tx 954;
W. Chambers, District of Columbia funeral director, Tx
11, 369. See also Questions posed by T. Clark, NFDA
counsel, 522- 23.
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rationalizations for implying permission were advanced
by funeral industry members. For example, funeral directors
may presume author ization simply from the fact of having handled
another funeral for that family in which e balming was

performed . 19 Other morticians never mention embalming,
but use a vague term such as "pr epar at ion. ,, 20 To the funer a 1
director, authority to "prepare " the body may include embalming
but, iri the absence of an explanation, the bereaved family
cannot be expected to understand or question this point.
In fact, the mean ng of preparation is disputed by other
industry members. 1 In still other instances, funeral
directors interpret general instructions such as " take
care of things" as authority to proceed with embalming.
Also, contributing to this atmosphere of acceptance, industry-
dominated regulatory boards apparently consider implicit
authorization to be sufficient, even when state law expressly
prohibits embalming without permission.

Some industry members who disputed the evidence that
embalming is widely performed without permission, stated that
they do obtain advance permission to embalm.

24 According

J. Proko, past Pres., Wisconsin FDA, Tx 4148.

R. Thompson, Sec., Connecticut State Board of Examiners
of Embalmers and Funeral Directors, Tx 1982; A. Anderson,

Pres., Utah FDA, Tx 6145; B. Hirsch, Vice-Chairman,
Pennsylvania State Board of Funeral Directors, Tx 12, 533.

See J. Scannell, Administrative Coroner, San Fran isco,
7613; B. Hotchkiss, California funeral director,

Tx 8541. See also B. Hirsch, Vice-Chairman, Pennsylvania
State Bd. uner al Directors, Tx 12, 532-33.

See E. Fitzgerald, New Mexico funeral director, TX62262.

N. Greene, member, Virginia Board of Funeral Directors
and Embalmers, Tx 14, 186; K. Edison, Chairman, wisconsin
Board of Examiners for Funeral Directors and 

lmers,
Tx 4262.

G. Primm, New York funeral director and Pres., Empire
State FDA, Tx 271; L. Jones, Pres., NFDMA Tx 9810;
A. Juska, Vice-Pres., New Jersey FDA, Tx 2481; R. Miller,
Exec. Sec., NFDMA, Tx 3612; M. Waterston, Minnesota funeral
director, Tx 3736; H. Coates, member, Kentucky State Board
of Embalmers and Funeral Directors, Tx 3965; M. Damiano,

past Pres.. New Jersey FDA, Tx 1309; P. Farmer, New Jersey
funeral director, Tx 2315-18; G. Buell, Oregon funeral
director, II-A-765 at 1; M. Russell, Oregon funeral direc-
tor, II-A-762; G. Heller, Ohio funeral director, II-A-

286;
S. Fulford, Georgia funeral director, II-C-730.
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to these funeral directo s, it would be unfair to consumers
and even " grossly unethical" not to request authorization.
However the substantial weight of the evidence from industry
and other sources leads to the conclusion that embalming
without permission is an accepted and widespread practice.

A number of non-industry sources confirmed that embalm-
ing without permission is a common and nationwide practice.
Clergymen from Cali ;ornia and Pennsylvania; 26 consumer
groups in Maryland, 7 New Hampshire, 28 and Washington;
an Illinois Congressman 30 and state a ency studies in
Arkansas, 31 Minnesota, 32 and New York, 3 all cite the existence
of embalming without permission as a serious consumer problem.
Representatives of several memorial societies likewise

J. Broussard, counsel, and Pres., Texas FDA Tx 9351;
R. Hodge, Sec., New Jersey State Board of Mortuary
Science, Tx 2058; M. Damiano, past Pres., New Jersey
FDA, Tx 1299; C. Hite, Dean, Simmons School of Mortuary
Science, Tx 1523.

Rabbi Z. Manela, California clergyman, X-1-3; Rabbi J.
Edelstein, Pennsylvania clergyman, N. Y. Stmt.

O. Matthews, Ma ryland Ci t i zens Consumer Counc i 1, 
14, 054.

H. Drinkwater, Education Director, Hanover
Cooperative Society, II-C-968; T. Pearson,
Society of New Hampshire, N. Y. Stmt. at 6.

Consumer
Memor ial

M. Stillwell, Director, CAMP, Tx 6034.

R. Metcalfe, Illinois Congressman, Tx 2556.

Arkansas Atto ney General Survey, VI-D-12 at 11.
Fuller, State Study Assails Some Funeral Ho Actions
Minneapolis Tr bune, Jan. 7, 1973, at lA, "V-D- 4 at 13-
14; S. Chenoweth, Director, Minnesota Office of Consumer
Services, Tx 3121-22.

New York Temporary State Commission on Living Costs and
the Economy, Hearings, Practices of the Funeral Industry,
Oct. 17, 1974, VI-D-l at 15; Investigation by the New
York State Temporary Commission on Living Costs and the
Economy into the Practices of the Funeral Industry in
the State of New York, VI-D-16 at 16.

Other instances were reported. See Dr. C. Denning, Jr.,
The Neptune Society, , Tx 7736; Comments of the United Auto
Workers, II-C-1667 at 6.
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indicated that in their experience with the funeral industry,
the general practice was to embalm " routinely. "35

Consumers, directly and indirectly, pave reported
instances 9f embalming without permission. 36 In the typical
complaint, the consumer stated that by the time he or she
reached the funeral home, often only shortly after death,
the embalming had already been performed. 37 As one consumer
wrote:

N. Dunlop, Memorial Society of Maine, II-B-ll; E. Lohof,
Memorial Society of Montana, II-C- 63; R. Haynes, Memorial
Society of Eastern Oklahoma, II-C-1230; A. Stensland,
Board Member, Minnesota Memor ial Society, Chi. Ex. 6
at 2.

See J. Rosenthal, Georgia NRTA/AARP, Atl. Ex. 1; New York
cosumer, VII-27; R. Cohen, Executive Sec., CAFMS, D.
Ex. 39 at 3; Texas consumer, VII-184; S. Waxer, CFA,
Consumer Alliance of Michigan, Greater Detroit Memor ial
Society, Tx 4203; L. Sund, Oregon consumer, II-B- 722;
A. Butler, Illinois consumer, II-B-1740; H. Scribner,
South Dakota consumer, II-B- 1822; L. Sions, Pennsylvania
consumer, II-B 5140; A. Howell, Ar izona consumer, II-B-
323; H. Avery, New Jer3ey consumer, II-B-59; Dr. C. Denning,
Jr., The Neptune Society, L. A. Stmt. at 5; F. Koob, Illinois
consumer, Tx 2984- 85; C. Gladysz, Illinois consumer, Tx
3855; L. McDonald, NRTA/AARP, Chi. Stmt. at 3; W. Williams,
Indiana consumer, II-B- 1559; E. Horrigan, Florida consumer,
II-B-707; G. Richardson, Memorial Society of New .England,
Tx 1399; D. Bailey, Maryland consumer, II-B- 35-8; Florida

consumer, II-B-45; S. Singer, Illinois rabbi, Tx 4631;
J. Berkes, California NRTA/AARP, L. A. Ex. 2 at 5; R.
Aukerman, Rhode Island consumer, II-B- 436; T. Kennedy,
Florida consumer II-B-441; J. Lippke, Memorial Society
of Long Island, Tx 406-07; Dr. H. Wienerman, NRTA/AARP,
Tx 235; R. West, President, Unitarian Universalist,
Tx 203; W. Dringman, Arizona consumer, D. C. Ex.

39(20); J. Sagan, Massachusetts consumer, II 1239 at
4-5; A. Zepper, Massachusetts consumer, II-B- 1915
at 2; N. Krawitz, New York consumer, II-B'-1662 at

3; A Ross, Wisconsin consumer, II-B-741; R. Fanbel,
New York consumer, II- B-1425.

See, 

~~~~

, S. Bailin, California consumer, II-B-5055;
Florida consumer, II-B-536; L. Breazeale,

California consumer, II-S- 1156; M. Timmons, North Carolina
consumer, II-B-1206; D. Oakes, Maine consumer, II-B- ll07;
M. Hussey, Ohio consumer, II-B-423; M. Hoffman, California
consumer, II-B-2038; R. Foster, California consumer, II-

1302; W. Bowles, Arkansas consumer, Tx 9256; F. Cunha,
New York consumer, Tx 1419; H. Wood, California consumer,
II-B-1862; M. Robel, California consumer, X- I08.
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when we arrived (at the mortuary)
the next morning, we were advised
the body had already been embalmed

. . 

. without asking our peImission.

In another example, a North Carolina woman went to
the funeral home at 11:00 a. m. with an 80-year-old friend, make arrangements for his wife who died at 7: 30 a.
Du ring the ar r angements conf er ence, when they asked if it
was necessary to have embalming, the funeral director replied
that embalming had already been done. 39 Similarly, an incident
was reported where a California funeral home picked up a
body at 5: 30 a m. and had it embalmed by 8: 00 a . m. whenthe customer arr ived. 40

Several surveys of consumers lend further support
to the evidence of embalming without permission. survey
expert, testifying about the results of his consumer poll
in Oakland, California, reported that "where respondents
did not ask for emba Iming, embalming took place in 98%
of the cases

. . . .

" 41 In the midwest, an informal mail
survey conducted by the Louisville Times found that the
question of embalming was not even raised by funeral directors
in approximately two-thirds of the instances. 

Even more significantly, this and other evidence reveals
that, contrary to the funeral industry s assumption, a sub-
stantial portion of consumers do not in fact desire embalm-ing. While a precise estimate is not possible, surveys
conducted by both industry and consumer groups suggest
that the number of funeral consumers who would decline

M. Hoffman, California consumer, II-B- 2038.

M. Timmons, North Carolina consumer, II-B-1206.

R. Foster, California consumer, II-B-1302.

P. Sperlich, Ph. D., CalCAG, Tx 7410.

Cashing in on Gr ief? Rev Li t

~~~ ~~~

The Louisv lle T mes, July 19, 1976, at6, col. 1, D.
Ex. 34, See also R. Cohen, Executive Secretary, CAFMS

C. Ex (30% of those interviewed said embalming
was performed without permission); P. Sperlich, CalCAG,

A. Ex. 17 at 12 (69. 6% of 400 interviewed said they
received embalming but did not ask for it); G. Refsland,
Instructor, Montana State University, D.C. Stmt. at
5 (55% of those responding to survey did not give permission
to embalm).
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-,..

embalming if offered a t e choice may run as high as thirty to forty percent. This group would obviously
include those who object to embalming on a personal or
religious basis, as well as many others who simply desire
a less elaborate or less expensive fun ral service.

On the surface, t re is a charge for embalming,
ranging from $50-$150, which the consumer might wishto save. Beyond the actual charge for the service itself,
embalming is frequently employed as a merchandising tool
to en urage the purchase of higher pr iced goods and serv-ices. Recent editions of a basic textbook on the subject
state that embalmin% is the " basis for the sale of profit-
able merchandise, " 4 and that " without embalming, there

See , D. C. Ex 29 (National Family Opinion, Inc.
(NFDA-sponsored survey of 400 consumers found that only
60% of respondents would definitely choose embalming,

5% would not, and 25% were undecided); D. Daley, Seattle
funeral director, Tx 5933 (funeral home which presents
embalming as true option reports 30% declination rate);
Funeral Industry Practices-A Survey, Sea. Ex. 14 (CAMP)
(less than half of those who had purchased embalming
expressed a preference for it).
J. Lyon, Washington consumer, II-B- IIOO; Hearings Before
the Subcommittee on Activities of Regulatory Agencies
of the House Small Business Committee , 94th Cong., 2d
Sess. Part III at 91, 329; Part IV at 15, 18 (1975-
76), X-2. See also F. Walterman, President, Indiana FDA,
Tx 5007 (te sti ied that he would reduce the, totai
bill by $400 if embalming were decl ined). It has
been estimated that the labor supplies and facilities
for embalming actually ' cost the funeral director less
than $40. 00. Comments of Forest Lawn, II-A- 199 at 10.
Early investigations of the funeral industry found that
the primary purpose of embalming was " to make the corpse
presentable for viewing in a suitably cost ~00ntainer.
J. Mitford, The American Way of Death 67 (1"93) (emphasis
added J See also L. Bowman, The Ame rican Funer al (paper-
back ed. -r6 Expert analysis of funeral prices by
Peter Sperlich revealed that " embalming is associated
with higher prices. P. Sperlich, Ph. D., CalCAG,
Tx 7409. In addition, Virginia Knauer, on behalf of
the HEW Office of Consumer Affairs, estimated that
the total funeral expenditure could be reduced up

to $1, 000 if the consumer is aware of the non-embalming
option. " She explains that the $1000 is the total
of other services which directly flow from embalming.
V. Knauer, Director, Office of Consumer Affairs, II-
C-1219 at 6.

L. Frederick & C. Strub, The Principles and Practice
of Embalming 2 (1967).
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would be little demand for beautiful caskets and protec-
tive vaults. . . and little need for mortuary service as we
know it tOday. "47 This is true becaus embalming is the
predicate for viewing and an open casket funeral seTvice
which require the purchase of expensive caskets, burial
clothes, and other profitable services and facilities
of the funeral home. Likewise, if the deceased is seen
by the family as he or she once was, the concern for pro-
tection of that image may well lead to a desire for more
durable, metal caskets and hermetically' sealed vaults,
both of which tend to be toward the top of the line in
price.

Because of its early place in the chronology of the
funeral process, embalming performed without permission
may also serve to limit the consumer s choice of funeral
establishments. In the first few hours after death when
funeral homes generally embalm, the family is under a great
deal of time and emotional pressure. Once the initial
shock and some of the pressure has passed, the family may
wish to reconsider their choice of mortuaries, or. they
may already be unhappy with the funeral director who has
possession of the body. However, if the embalming process
has begun and the obligation to that funeral home is already
established, the famil may be persuaded that it is too
late to switch homes.

Finally, it should be noted that very few states have
prohibitions on embalming without permission in their funeral
regulations and none of the industry codes of ethics address
the practice. While approximately five state? hav-e recognized
the abuse inherent in this practice and have enacted regula-
tions requiring permission before embalming, 50 there appears
to be some ambiguity as to whether implied authorization
will satisfy these requirements. 

Id. at 13 5 .

As another reference book puts it: "The foundation of
the funeral service profession is embalming and the basis
of financial profit is merchandising. E. Martin, The
Psychology of Funeral Service vii i (1970).

See, , R. Fathy, Staff Counsel, California Department
orConsumer Affairs, L. A. Stmt. at 2; R. Metcalfe,
Illinois Congressman, Tx 2554.

See, , Ind. Code Sec. 25-15-1-11(f) (1974); Mo. Rev.
Sta t. Sec. 333. 121(12) (1976); Mich. Compo Laws l'.n. Sec.
338. 870(10)(q) (1975); W. Va. Rules and Regulations of
the Board of Embalmers and Funeral Directors Sec. 10(c).
See K. Edison, Chairman, Wisconsin Board of Examiners!O Funeral Directors and Embalmers, Tx 4261.
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The Presiding Officer s Findings

In his report, the Presiding Officer found that funeral
, directors rarely obtain ermission to embalm although it

would be easy to do so. He also discussed the various
arguments on " implied permission " which were offered by
industry representatives. While it is not clear how
sinc rely funeral directors believe these arguments, it
is sufficient to recognize that by claiming that they receive
permission indirectly, funeral directors were admitting
that no explicit authorization to embalm is obtained in
advance. As a result of permission not being asked, the
Presiding Officer reco nized that, in essence, embalming
is a negative option: generally the funeral director
embalms and must be explicitly told otherwise if it is
not to be per fo rmed.

.;t

The Recommended Rule

Description (Embalming without permission

Section 453. 2(b) of the recommended
that it is an unfair or deceptive act or
funeral service industry member:

rule declares
practice for any

To embalm a deceased human body
without first having obtained
explicit written or oral permission
from a legally author ized family member
or representative of the family. Provided
however , that if such an author ized family
member or representative cannot be con
tacted for the required permission,
permission to embalm must be obtained
from a person authorized by law to grant
such permission; and provided further
that embalming without permission when
specifically required by state or local
laws shall not be considered a violation
of this provision.

This provision of the recommended rule, Section 453. 2(b),
is a general prohibition against embalming without first
obtaining permission from a legally authorized family member
or representative. The provision allows for certain exigent
circumstances by providing that if an appropriate representa-
tive of the family is not available, author ization to embalm
must be obtained from a person legally empowered to grant
such permission. The rule further provides that in situations
where the law requires embalming, failure to obtain pr ior
authorization will not be a violation of the rule.

O. at 54.

Id. at 51-52.
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The purpose of this provision is to ensure that - embalm-
ing is not performed without the informed consent of the
funeral consumer. The overwhelming evidence on the record
indicates that in a majority of instan es embalming is
performed automatically without a specific attempt to deter-
mine the wishes of the survivors. As was discussed earlier,
embalming as a true option is extremely significant because
of onsumers ' religious beliefs, personal preferences,
and economic concerns. Moreover, funeral directors have
an economic incentive to embalm as soon as possible. While
funeral directors argued that permission to embalm could
be implied from the request to pickup the remains, it is
clear that a decision on an issue so basic to the family
funeral arrangements should not be made indirectly. Because
the practice is so widespread and the consumer inj ury so
substantial, this rule prohibition is necessary to insure
that funeral consumers are actually presented with this
important choice.

Modifications

Although the basic thrust of the original rule provision
remains the same, several significant modifications have
been made. First, the scope of this prohibition has been
narrowed to cover only embalming by eliminating the reference
to " furnishing

. ' 

. other services or merchandise " withoutpermission. Other basic rights of the family in arranging
for burial are protected by Section 453. 5(e) disclosures.
Next, the word " explicit" was added to emphasize that the
common practice of receiving " implied" permission is not suf-ficient. Embalming performed based upon authorizatipn implied
from the circumstances or using euphemisms such ' a'S " preparationwill be a violation of the rule.

In another change the language of the second provison
has been modified to emphasize that a funeral director
may act without permission only when embalming is " speci-
fically required" by state or local laws. Other minor
language changes were also made.

Finally, the most significant amendment to the pro-
posed rule is the proviso allowing author ization to be given
by someone other than the deceased ' s family in certain
circumstances. The recommended rule now states " that if
such an authorized family member or representative cannot
be contacted for the required permission, permission to
embalm must be obtained from a person author ized by law
to grant such permission. Thus the provision establishes
a firm policy that authorization must be sought initially
from an authorized family member or representative. 
such author ization is unavailable, then the funeral director
may obtain p mission from a public official in control
of the body.

This proviso responds to the problem outlined by the
Presiding Officer in his report. See R. P. O. at 53-54.
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Operation and Analysis

Because of the varying number of circumstances in
which death occurs and the practical problems raised by
the industry regarding he requirement of obtaining per-
mission to embalm, a detailed discussion of the uperation
of this section is necessary. The basic requirement of
this provision, that the funeral director obtain explicit
permission from the survivors before embalming a body,
can easily be complied with in the vast majority of instances
where the funeral director is either in touch with or can
locate the family within a short time after death. Funeral
directors from New York, Alabama, Utah, North Carolina
and Pennsylvania testified, based on their personal experi-
ence, to the ease of compliance with this section in most
circumstances. 55 In such cases it is a very simple matter
to merely ask for permission to embalm.

In some situations, however, family permission may
not be so readily available. As an example, if death occurs
after midnight in an institution, the funeral director
may not normally be in touch with the family until morning.
Here, the funeral director has several options available
to him to avoid violation of the rule.

One alternative is for embalming permission to be
given at the same time the family authorizes a funeral
home to take possession of the body through the hospital
or nursing home. Testimony indicated that such institutions
already have or are willing to include embalming authorization
on their standard release forms. 56 If such permission
is not provided for and if the funeral director caRnot
immediately contact the family, the other alternative is
to merely hold the body for several hours. 57 Although
industry comments made references to the necessity for
embalming promptly after death, it is clear that immediate
embalming is not essential. The decomposition rate is
a direct function. of the temperature and, therefore, a
body can be held for several hours unless the weather is

H. Watts, Texas funeral director, Tx 10, 565; D. Deaton,
Alabama funeral director, Tx 9993; R. Myers, Chairman,
Utah Funeral Directors and Embalmers Examining Board,
Tx 8303; R, Coble, North Carolina funeral director, Tx
10, 308, N. Heard, Pennsylvania funeral directors, Tx
13, 171.

W. Riddle, President, Montana FDA, Tx 5674; R. Johnson,
Indiana funeral director, Tx 12, 593.

See, , H. Coates, Kentucky State Board of Bmbalmers
and Funeral Directors, Tx 3984.
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extremely hot. 58 Even then, placing ice around the- body,
turning up the air conditioning or using a refrigeration
unit will satisfactorily retard decompostion until per-
mission can be obtained. 

In the extreme case, it may not be possible for the
funeral director to contact the family in a reasonable time.
Mapy of the trade associations and other major industry
witnesses argued against this provision because of the
possibility that authorization could not be obtained in
certain circumstances, for example if the survivors are
out of town or out of the country and could not be reached
in time for permission to embalm. 60 However, almost none
of the comments which raised this possibility cited specific
exper ience or provided an indication of how often such a
situation occurs. From those few funeral directors who
addressed the problem specifically, it appeared that the

The President of the Utah State Board testified that
in 80 weather a body can usually be held for 12 hours.R. Myers, Tx 8332. The Chairman of the D. C. Board stated
that depend ing on its cond it ion, a body could be held 3or 4 days. Moreover, in some cases hospitals equipped
with refrigeration facilities will hold the body for
hours or even days. H. DeVol, Tx 14, 121-22. See also
Commen ts of CFDA, I I -A-6 7 3 at 2 (8 hour s 

) . 

Th rs evide nce
was apparently not considered by the Presiding Officer
when he stated that " embalming must be done swiftly
if it is to be oone at all. " R. O. at 54.

H. Watts, Texas funeral director, Tx 10, 566; H. DeVol, Chair-
man, D. C. Board of Funeral Directors and Embalmers, Tx 14, 121.

Comments of NFDA, II-A-659 at 40; Comments of NSM
II-A-661 at 24; Comments of Funeral Directors Alliance
of California, II-A-534 at 3; Comments of International
Funeral Services, Inc., II-A-488 at 14; Comments of
California FDA, II-A-490 at 2; F. Dale, C fornia funeraldirector, I I -A-3 3; R. Unbehaun, W iscons in funer al
director, II-A-879 at 3-4; J. Dotson, Texas funeral
director, II-A-166; B. Junker, Chairman, Minnesota
Committee of Examiners in Mortuary Science, Chi. Stmt.
at 2; J. Kerr, Jr., Sec. -Treas., Kentucky Funeral
Directors Association, Tx 3086-87; R. Myers, Chairman,
Utah Funeral Directors and Embalmers Examining Board,
Tx 8267; W. Riddle, President, Montana FDA, Tx 5661.
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occurence is rare indeed. 61 Given the rapid commun c&tion
possible by telephone &nd telegr&ph, even those who are
some distance from the place of death can usually be con-
tacted for permission within a matter of hours. But in
those r ar e , ins tances wher e reasonable effor ts cannot loca te
an appropr iate family member, for instance, if the identity
of family members cannot be ascertained or the family is
cQmpletely unreachable by conventional communication, the
rule permits the required author ization to come from a local
official who has legal authority to make such a decision.

If the funeral director has not been in touch with
any family member or representative in obtaining possession
of the body, he must have received the body from a nursing
home, hospital or .other facility with authority to order
pickup of the remains or some local authority such as the
police or coroner. Typically these officials would have
already begun to locate the next-of-kin for purposes of
notification. If they are successful within a reasonable
time, the funeral director can use this information to
contact the family for the required author ization. If
not, then the appropriate official will be aware of the
circumstances and in a position to grant or deny
permission to embalm.

Finally, it is perhaps possible that a funeral director
will find himself in possession of a body and not be able
to obtain permission to embalm from a family member or

A Pennsylvania funeral director could not rememper
one time last year when he did not contac the family
within 1-1 1/2 hours. N. Heard, Tx 13, 171. An Alabama
funeral director stated that in 10 years it had only
happened once. E. D. Deaton, Tx 9993. The President
of the Utah State Board estimated that in 90% of the
cases someone is readily available to decide on embalm-ing. R. Myers, Tx 8303.
This may be, depending on the circumstances ~ d the
state law, a coroner, sher iff, public hea lth official,
a judge, or one expressly author ized to direct disposi-
tion of the dead. See , J. Lutton, Chairman,
Pennsylvania Board of Funeral Directors, Tx 12, 966; G.
Deaton, Chairman, Alabama Funeral Service Board, Tx 9992-
93 (incidents in which coroner and sher iff author ized
embalming of accident victims). A potential problem
here is that the appropr iate public official may not
only be a coroner or medical examiner but also a funeraldirector. If a mortician is seeking permission from
himself, there exists an apparent conflict of interest
between the role of funeral director seeking permission
to embalm and that of local official determining whether
the public interest requires abrogation of the survivors
basic right to decide on embalming. If a coroner/funeral
director is using the exception in an inordinate number
of cases, questions of compliance may be raised.

i;'
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public official within a reasonable time. In such situa-
tions, it must be remembered that the funeral director
may expose himself to common law liability in many states
if he embalms without permission, quite apart from what
the rule would require. However, the staff does not believe
that a single, isolateD instance of embalming without permis-
sion under unusual circumstances should constitute grounds
for' prosecution.

In other criticism of this provision, some funeral
directors expressed concern about how they are to determine
which family member or representative is responsible for
funeral arrangements. 63 This question is identical to the
problem raised with the unauthorized removal of remains
provision, and our response is the same. The rule imposes
no burden on the funeral director to make such a determina-
tion that does not already exist. Whether by the hierarchy
established by law in some states or by the representations
of a family member, 64 funeral directors who already obtain
permission to pickup, embalm, or to make arrangements must
be able to determine who the responsible party is. Therefore,
the rule does not create any additional burden or liabilities
in this regard.

Other funeral directors asserted that a problem with
this rule provision is that the subject of embalming is
repulsive to people and therefore it would be offensive
to ask a family about embalming. 65 Although, if true,
this possibility would be of concern, the evidence indicates
that funeral customers will not be offended by this issue.

Convincing evidence on the subject came from a thana-
tology expert and the two leading industry theorists on
grief counseling. Dr. Jeannette Davis, an expert on the
psychological aspects of death, testified that she did
not believe that discussion of embalming would be detri-
mental to the mental health of the survivors. 66 As Dr.

64,

Comments of NFDA, II-A-659 at 40; J. Folta, Associate
Professor of Sociology, University of Vermont, Tx 11, 939;
R. Cohen, Executive Secretary, CAFMS, Tx 14, 264-65.

See, , Cal. Health Safety Code Sec. 7110-7111 (Deering)(I75) and Neb. Rev. Stat. Sec. 71-1339 (1973) (orderof pr ior i ty for control of d ispos i t ion is spouse,children, parents, etc.
One funeral director characterized it as " shocking " and
frightful." J. Curran, President, New York FDA, Tx 90.

See also E. Purdy, Oregon funeral director, II-A-662 at
quoted in Mortuary Management); W. Purdue, Tennessee

clergyman, Atl. Stmt.; Comments of Greenwood Mount Olivet,
II-A-487 at 1; T. McDowell, Georgia consumer, II-B-2073.
Dr. J. Davis, Ph. D. social work, Thanatology Training
Project, UCLA, Tx 8372.
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Davis explained, even if
to the wor d, they should
and in f

9t a discussionprocess. 
people have an adversereacfion
face the reality of embalming,
may be beneficial to the grief

From the industry, Howard Raether, NFDA Executive
Director, and Robert Slater, Director of the Department
of Mortuary Science, University of Minnesota, in their
book on the funeral director s role as counselor, 68 recog-

nize that many funeral directors secure authorization to
embalm through" indirect" means. 69 The reasons offered
for this practice are that a direct question may offend
the family or raise doubts. Raether and Slater disagree
with this approach and recommend that authorization always
be explicit. The basis for their advice is that many people
assume that embalming is automatic, so no offense will
be caused by the question. Moreover, if the family has
any doubts about embalming, Raether and Slater believe
that it is far better to deal with them openly beforehand
than to proceed without authorization and create possible
problems later.

.".

.11

Empirical evidence confirmed that funeral consumers
will not be offended or repulsed by a direct request for
authorization to embalm. Two surveys of consumer attitudes
found that four out of every five consumers favor the idea
of re uiring funeral directors to obtain embalming permis-
sion. 0 Also, the numerous consumer complaints received
on the subject of embalming are indicative that funeral
purchasers are able and willing to address this subject.
Further, when several funeral director witnesse.s werce asked
whether the subject of embalmin~ offended their customers,
they answered in the negative. Other types of evidence

Id. at 8372- 74.

H. Raether and R. Slater, The Funeral Direc r and

His Role as A Counselor 26 (1975).

This is a reference to those who do not obtain
explicit authorization.

P. Sperlich, Ph. D. CalCAG, L. A. Ex. 17 at 20; Consumer
Attitudes About the Funeral Industry, Sea. Ex. 14 (CAMP)
at 5.

, ?

See notes 36-40, supra
consumer, II-B- 389

See also J. Firnstahl, Minnesota

D. Deaton, Chairman, Alabama Funeral Service Board, Tx
9997; L. Jones, President, NFDMA Tx 9812; G. Brown,
Chairman, Vermont Board of Funeral Service, Tx 12, 059.
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also confirmed that embalming is an issue which can and
should be discussed with funeral onsumers. 73

As a final comment on the subject -of the sensitivity
of the family, it should be noted that the rule allows
for oral or written permission. Although there were recom-
mendations that the rule permit only written authorization,
we recognize that at times it is extremely inconvenient
for the family to go to or be visited by the funeral director
to sign an authorization. It may also impose a significant
practical hardship or the funeral director not to be able
to perform an embalming desired by the family until written
authorization is in hand. In such circumstances, it will
be far easier on survivors and on funeral directors if per-
mission to embalm can be granted or denied by telephone.

One other contention raised by industry representatives
was that this rule provision would require funeral homes,
hospitals, and nursing homes to install expensive refrigera-
tion uni ts. It emphat ically does not. Given tha t the unem-
balmed body can be kept for at least a few hours while
efforts to locate the survivors are made, that alternative
means of cooling the body are available, and that the rule
recognizes such exigent circumstances, no situation will
absolutely require refrigeration of the body as a practicalmatter. Nor" of course, does the actual language of the
rule impose such a requirement.

However, we do not wish to discourage installation
of refgrigeration where it is commercially feasible. It
was suggested dur ing the proceeding that since t'hegeneral
view of the funeral industry is that a funeral home without
embalming f aci 1 it ies is not a complete serv ice establ ishmen t,
it should occur to the industry that refr igeration is also

The New Jersey. trade association publishes a pamphlet
for consumers entitled Facts Relating to the Emalming
of a Dead Body. Hausman Ex. 1 (NY). In addltlon, two
Jewish funeral directors testified that because of reli-
gious law they always discuss embalming with their cus-
tomers. B. Jacobs, New York funeral director, Tx 2450;
H. Gutterman, New Jersey funeral director, Tx 1884- 85.

B. Heveran, Assistant Chief, Illinois Consumer Fraud
and Protection Division, Tx 4447-48; N. Panepinto,
Director, New York Bureau of Funeral Directing, II- 898
V. Pine, Research and Analysis Consultant, NFDA, Tx
10, 931.

at 6;

Such a course will still permit enforcement of the rule
because the funeral director must maintain records to
demonstrate that permission was obtained. See Section
453. 7 (Retention of documents) of the recommend ed rule.
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part of offering complete service. 76 Moreover, despite tne
extremely i flated prices for such units cited by the industry,
adequate-sized units can be purchased for less than $2000.
As the demand for this service increases- and the initial
cost can b spread over many cases, it is likely that modern
funeral homes will find it sensible to install refrigeration
to meet the needs of funeral consumers.

This r le provision will place a minimal burden on the
funeral industry. In the vast major ity of cases little
additional time will be required by the funeral director
to comply with the law. He will merely have to perform
some minor record keeping d ties to documen t that author i za-
tion to embalm was indeed obtained. If written authorization
is obtained, that in and of itself is sufficient evidence
of compliance. 79 In the other situations where permission
is obtained by telephone the funeral director should note
in his permanent file the name of the individual from whom
authorization was received, the date and the time.

The embalming without permission provision has no
preemptive effect on existing state law and in fact recog-
nizes certain state regulations as an exception to its
prohibitions. As with other state regulations similar
to provisions of the recommended rule, the state requirements
of permission before embalming provide independent authority
for pol ic ing this pr act i ce by the sta tes . 81 The appr opr ia te
state authorities retain their ability to enforce their laws
through their enforcement mechanism and applicable penalties.

wi t-B. Morrison, Arizona state senator, Tx 7176. Other
nesses also believed that funeral homes should have
refrigeration facilities. See N. Gage, President,
Funeral and Memorial Society of Racine and Kenosha,
Wisconsin, Tx 3567- 68; Comments of CAFMS, D. C. Stmt.
at 4.

A. Mamary, President, Pennsylvania FDA, Tx 1
($5, 000); E. Purdy, President, Uniservice Corporation,
Sea. Stmt. at 5 ($5, 500).

W. Chambers, D. C. funeral director, Tx 11, 374 ($1, 200-
400); Comments of CAFMS, D. C. Stmt at 4 ($1, 995).

Moreover, such author ization could be documented by
model forms which are currently available from industry
sources including NFDA. Author ization to Embalm Form, Atl.
Ex. 21(M) (Coble); Mortuary Management, July/Aug. 1977,
at 19 (Form of the Month).

Written evidence of the authorization
be retained for compliance purposes.
(Retention of documents).

to embalm must
See Section 453.

See Part Three, Section I (E), infra at note 114.
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The state regulations which are recognized by - the
second proviso of the rule are those which affirmatively
mandate embalming in certain situations, specifically death
by a con tag ious disease, inter state shipment of the rema ins A
and the amount of time between death and final disposition. 2
Although the public health basis for some of the provisions
is highly questionable, and less restrictive (and less

pensive) alternatives are available, 83 the rule does
not erad icate such laws. We leave to the states the task
of correcting features of their regulations that impose
unnecessar y cost s and rest r i ct consumer cho ice. A funer al
director in such a situation must comply with state laws;
therefore the rule provides that no author ization is neces-
sary since no option exists. The rule does, however, require
that the famil be informed in writing of the reason embalming
was mandatory. 4 In this way the survivors will know why
they did not have the choice and funeral directors will
be discouraged from intentionally or unintentionally mis-
representing legal requirements.

For a summary of these requirements, see
of State Statutes, Rules and Regulations
the Funeral Practices Industry, Atl. Ex.

CFA, Analysis
Af fect ing

See Part One, Section III, supra at note 29. or example,
the protection against possible odors, fluid loss,
or contagion by diseases could in many cases be achieved
by wrapping the body in tight-fitting plastic sheeting
or putting it into closeable " disaster pouches " or
by keeping the body refrigerated or on ice.
Section 453. 3(a)(2).
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Section III. REFUSAL TO RELEASE

Analysis of Record Evidence

Introduction
A third exploitative practice identified in the rule-

making proceeding was that of refusing to promptly release
a body on the request of an authorized family representa-tive. In the time immediately after a death has occurred,
the survivors are in the first stages of bereavement and
extremely upset. However, they have the legal right to
make the arrangements for the final disposition. It is
possible for an unscrupulous funeral director to interfere
with th t right by refusing to release the body on request.

"'.

This practice is not the norm in the funeral industry.
In part, this is true because it is unusual in the first
place for a family to seek a transfer of the remains from
one mortuary to another. Time, trouble and expense in
locating and arranging for another funeral home and emo-
tional concerns about moving the remains typically preclude
a change of homes by the family. If, however, the family
decides to transfer the remains elsewhere, there should
not be any impediments to the move imposed by the funeral
director. This is particularly true because the funeral
director s rationale for such interference is a purely
economic one - release of the body means a loss of business.
The evidence demonstrates that when this problem occurs,
it imposes a substantial injury on consumers. Therefore,
the measurement of this damage cannot merely be cop$idered
quantitatively, but must be evaluated in terms of qualita-
tive harm to bereaved consumers.

c-c

Evidence

Even though requests to move the deceased are rare,
a number of complaints surfaced regarding the refusal by
funeral directors to follow the survivors ' request.

One case on the record involves a complicaed attempt
by a New York funeral director to retain business for him-
self by refusin

l to follow the family
s request for transfer

of the remains. In that instance, the funeral director
took possession of the body by forging the daughter s signa-
ture in the hospital release book. After several days,
the family located and identified the body, but was denied
possession. When the deceased' s son refused to do business
with that particular funeral home, the mortician stated
that he would not release the body to the family.

New York State Temporary Commission on Living Costs
and the Economy, An Investigation into the Practices
of the Funeral Industry in New York State 12-13 (1974),
VI-D- 16.
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Another example of a funeral director s refusal to ease
remains involved a California consumer, Katherine Puccio,
who made arrangements over the telephone with a Florida
funeral director to handle her father s funeral for $495. 00.
However, when the daughter arrived at the funeral home,
the funeral director reneged on the quoted price and demanded
$1, 000. When at that point Ms. Puccio attempted to change
funeral homes, she was told by the funeral director that
he would not permit the body to be removed. She was forced
to resort to obtaining a court order directing the funeral
director to release the bOdy.

In some instances, funeral directors refuse to release
the body until charges incurred are paid in full despite
the fact that these costs often have not been author ized
by the family. A number of consumers reported that this
tactic ensures that the family will not take their business
to another funeral home. 5 A New Jersey consumer experienced
this problem when a funeral director came to her home seek-
ing permission to pick up her husband' s body. Under thedirector s overbearing pressure she agreed, but soon after
his visit she changed her mind and wanted a different mor-
tuary to handle the funeral. The consumer in her complaint
letter explains:

I called him and told him I was taking my
husband to another funeral parlor, the Evoy.
But Sudok (the funeral director) told me he
had my husband' s body and I could not send
the body to another funeral parlor unless
I paid him... so I didn t know what to do. 

Confused and grief-stricken, the consumer decided to do
business with the original funeral home " rather than go to
a big expense and pay (both funeral directors).

K. Puccio, California consumer, Tx 6302.

Id. In the interim the funeral director had-rearned
tnat the father s estate included a $7000 savings account.

The emotional injury caused by the funeral director
action was evidenced by the fact that several years
after the event, while testifying in the rulemaking
hearing, Ms. Puccio was extremely upset and reduced
to tears. K. Puccio, California consumer, Tx 6305-
06.

C. Hartung, Washington consumer, II-B-534; M. Burney,
Illinois consumer, X-1-30; P. Jackson, Georgia consumer,
Atl. Stmt; A. Dolnick, Illinois consumer, X-1-

J. Weeks, New Jersey consumer, II-B-1150. See also
C. Johnson, Funeral Abuses , The Sunday Ledg er- qui rer
(Columbus, Georgia), Aug. 31, 1975 (funeral home in
area demanded $150 before releasing the unembalmed body
of an automobile accident victim).
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Memorial society representatives also related vario
problems encountered by families attemptin to move a body.
In New York when a memorial society member s body was taken
to the wrong mortuary, the family s request to have the

- body released was not honored by the funeral home. Because
the family was too upset at the time to force the issue,
the funeral home was successful in its unethical endeavors
to obtain business. The director of the New York state
regulatory board conceded that refusals to release do occur
in his s 3te. 9 In California the owner of the NeptuneSociety, a for- profit direct cremation company, cited
several instances where a family desired the low-cost dis-
position offered by his firm, but could not obtain transfer
of the body from the funeral home which made the initial
removal until charges for such things as embalming, pick-
up, and storage were fully paid.

No funeral director argued dur ing the proceeding
that refusal to release remains is proper or justified.
In fact, many condemned the practice in strong terws, 
calling it " grossly unethical" and " malpractice. " 13

Similarly, representatives from trade associations and
state licensing boards stressed that refusing to surrender
a body is unethical and grounds for discipl inary action
under their states ' regulations.

, R. Harmer, Bd. member, CAFMS, Professor, California
State Polytechnic University, Tx 11, 164.

J. Lippke, President, Long Island, N. Y., Memorial Society,
Tx 407.

N. Panepinto, Director, New York Bureau of Funeral Directing,
Tx 280.

10 Dr. C. Denning, cremation company owner, Tx 7737.

11 Dr. C. Denning, cremation company owner, L. : 20 at 5-
6, 14-15.

See , e.
M. Chao,

N. Panepinto, lra
note 9, at 280. See also

Minnesota funera lrector, II-C- 66.

13 R. Hodge, Secretary, New Jersey State Board of
Science, Tx 2058; Comments of NSM, II-A- 661 at
J. Broussard, President, Texas FDA, Tx 9351.

14 , V. Polli, Secretary-Treasurer, Vermont Funeral
Dlrectors and Embalmers Association, Tx 2184; F. Thompson,
President, Kansas FDA, Tx 4562; M. Tettlebaum, Asst.
Atty. Gen. of Missouri, Tx 4734; J. Couch, Illinois State
Boa rd of Ex amine r s, Tx 2895-96; M. He i tner, Minnesota
funeral director, Tx 3333; W. Kinder, President, Minnesota
FDA, Tx 3266; R. Ninker, Executive Director, Illinois FDA, '
Chi. Ex. 1(2) at 

Mortuary
20 ;
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Recognizing the unprofessional nature and the onsumer
injury of this practice, twenty-one states have enacted
some form of prohibition 15 on refusing to release remains
in their laws, rules, or regulations overning funeral
directors . 16 The remaining states, however, have no requirement
that a funeral director surrender custody of a body to 
an author ized family member.

Consumer injury in refusal-to-release instances can
be substantial. Severe emotional trauma, especially when
the refusal is accompanied with other threatening or subtle
pressures, may be inflicted on the family when they are
prevented from using the funeral home of their choice.
Economic injury results when a family is prevented from
moving the body to a less expensive funeral home and when
the family, as may occur if the family does remove the
body, must pay twice for the same services.

The Presiding Officer s Findings

The Presiding Officer recognized that, while it is
rare for a family to desire to move the deceased from one
funeral home to another, when a funeral director refuses

15 See , 7 Alaska Ann. Code Section 89. 070(8) which
provides that a funeral director may lose his license
for " refusing to promptly surrender custody of a dead
human body upon the express order of a person lawfully
entitled to its custody.

Also, California has a Health and Safety statute,
Section 7053, which prohibits detention or attachment
of human remains for debt or failure to release on signed
authority from next of kin. A violation of this sort
is considered a misdemeanor. Unfortunately not many
other states have taken similar precautions in instituting
similar rules. See Comments of California FDA, II-A-
673 at 7.

16 , Ca1. Health & Safety Code Section 7053 (Deering)
(1975); Fla. Stat. Ann. Section 470. 12 (1965); 37 La.
Rev. Stat. Ann. Ch. 10 (West) (1970); Ill. Ann. Stat.
Ch. 111.5, Section 73. 10(i) (Smith-Hurd) (1966); Ind. Code
Ann. Section 63-727 (Burns) (1972); Me. Rev. St3t. tit.

, Section 1455 (1965); Md. Code Ann. tit. 43 Section
354(a)(12)(1971); Mass. Gen. Laws. Ann. Section 84(n)
(West) (1971); Mich. Compo Laws Section 538. 870 (1976);
Mo. Rev. Stat. Section 333. 121(11) (1972); Neb. Rev. Stat.
Section 71-1333(2)(n) (1976); N. C. Gen. Stat. Section
90-210. 14(b)(3)(n) (1975); Ore. Rev. Stat. Section 692.
180(0) (1975); S. C. Code Section 56-668(m) (1962); Tenn.
Code Ann. Section 62-524(A)(q) (1974); Tex. Stat. Ann.
Section 4582(b) (1958); Va. Code Section 54-260. 74(m)
(1974); Vermont Rules and Regulations Relating to the
Business of Funeral Service; Wyo. Stat. Section 33- 239(0)
(1959) .

211



to honor a request to release the body, his conduct 

morally reprehensible. His conclusion w s that, despite
the relative infrequency of this practice, its serious
nature warrants the promulgation of tQe pro osed rule sec-
tion to discourage any further occuJrences. 7

The Recommended Rule

.."

Description (Refusal to release)
Section 453. 2(c) of the recommended rule makes

unfair or deceptive act or practice for any funeral
industry member:

it an
service

To fail to promptly release, upon request,
deceased human remains to a family member,
representative of the family or other person
legally authorized to take possession of the
remains. Provided , that this provision shall
be subject to any state or local laws governing
custody or transportation of deceased human
remains.

This section of the rule requires that a funeral director
immediately release a body if requested to do so by an
authorized family member, authorized representative of
the family or other person legally authorized to obtain
control of the remains. Whatever the reason, bereaved
consumers who desire to move a body to another mortuary
are entitled to exercise their choice and should in no
way be impeded from doing so by funeral director pr ssure.
The provision attempts to make the path for changing funeral
homes as smooth as possible.

Record evidence discloses no real challenge by the
funeral industry to the proposition that refusal to release
is improper. Rather, industry opposition to this section
was based on the belief that there was adequate existing
r egul a tion and inadequa te need fo r a rul e prov is ion reg ard ing
such an infrequent practice. 18 This argument i s "rbt persua-
sive for a number of reasons. First, even though many
survivors are reluctant to request the release of a body,
instances of refusal to release continue to surface. Second,
the emotional and economic injury to consumers from this
grossly unethical practice can be extremely grave. Also,
the rule prohibition on refusal to release will impose no
burden on ethical funeral directors who now refrain from
this unscrupulous practice. Further, at least one large
industry association expressed its "unequivocal" support
for the proposed provision.

17 R. P.
O. at 57- 59,

18 See , Comments of OGR, II-A- 666 at 11.

19 Comments of NSM, II-A- 661 at 20.
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Modifications

The recommended rule reflects several modifications
made by the staff to clarify the int nt and parametersof this provision. " Deteased human body" has been changedto " deceased human remains " to make it clear that the ro-
hibition includes refusal to release cremated remains. 0The term " promptly" was inserted to insure immediate release
of the remains as soon as an authorized person so requests,
before any unauthorized services are performed by the funeral
director. The phrase " when requested to do so " was changed
for brevity s sake to " upon request.

The staff changed the phrase " including any funeral
director acting on directions of a family member or other
authorized person " to " representative of the family or other
person legally authorized to take possession of the remains.
The specific intent of this revision is to make clear that
only authorized family members and those specifically
authorized by the family or state law have the legal right
to request immediate release. The change does not create
any additional burden on the funeral director to determine
who is author ized, but is intended to make clear that the
rule incorporates state law governing who is authorized to
take possession of the remains and therefore does not subject
the director to com eting instructions from a var iety of
interested persons. 1 Finally, the phrase "whether or
not money is owed for services already rendered" was deleted.
In all cases a funeral director must release a body upon
authorized request.

Operation and Analysis

This section prohibits the funeral director from
refusing to release a body for any reason whatsoever.
It is specifically intended to prohibit the requirement
of payment as a condition for releasing the body. While
this provision does not exempt survivors from liability
for authorized charges of one funeral home, it does ensure
that the body cannot be held hostage for such yment.
Such a standard is consistent with other legal principles
regarding possession of human remains which do not recognize
a funeral director s right to impose a lien on the body
for services rendered in the manner of a mechanic s lien.

20 This modification is responsive to the comments of the
Ohio Attorney General, II-C- 1229 at 46.

21 Se e the discussion of this problem at Part Two, Section
supra at note 64.

22 See Annot., 48 A. 3d 240, 249 (1973) (discussesseeral cases in which " it was held in the particular
circumstances involved that holding the body as a lien
for services rendered constituted a withholding of the
corpse " for which the funeral director would be 1 iable).
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By performing the services, the funeral director has
extended credit to the family and must use legitimate

' collect what he is rightfully owed.
This section is merely a straightforward prohibition

which will not require any additional time, paperwork or
effort from industry members. 24 On balance, the cost of
compliance by the industry is non- existent and the benefits
for the consumer are substantial.

means

This section will not preempt existing laws. 25 
will merely insure adequate uniform protection for consumers
nationwide. The rule will be particularly helpful in those
states which have no regulations of their own addressing
this practice.

.ti

23 R. Cohen, Executive Secretary, CAFMS, Tx 14 256.
24 In fact, the provision will have no effect on

large number of ethical funeral directors who
engage in this practice.

25 See Part One, Section III, supra at notes 33-35. The
provision will not contradict rules regulating the trans-
portation of dead bodies in some states, which require
that only a licensed coach and/or funeral director transport
the body. Although- the staff questions the validity
of claims that publ ic heal th requirements demana this,
the provision s language seeks to recognize and incorporate
these possible restrictions. See also Comments of W.,
II-C- 1667 at 11- 13, for criticIS of these state regulations
and the rule s tolerance of such regulations.

the
do not
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Section IV. CASKET FOR CREMATION

Analysis of Record Evidence

Introduction

When cremation l is the preferred method of disposition,
purchase of a casket may become much less necessary or
desirable. Because cremation employs heat to reduce the body
to ashes, 2 there is no need for a permanent enclosure for the

For a general discussion of cremation, see Part One,
Section IV, supra According to the Cr ema tion Associa-
tion of North America (CANA), cremations accounted for

32% of all death dispositions in the United States in
1976. Mortuary Management, July-Aug. 1977, at 22. This
figure reflects a 12. 9% annual increase from the 6. 49%
reported in 1975. See Cremation in History and Today,
paper delivered by Rev . N. Defoe, CANA annual convention,
(Aug. 7, 1976), X- 7, app. D at 16; and continues a trend
which has more than doubled the rate of cremations since
1960, when 3. 5% of all deaths involved cremation. See
also Roberts, Cremation Gainin Favor in U. , New Yor
Times, Dec. 6, 1970, Sec. at 1. The ncl ence of crema-
tion varies significantly on a geographic ' basis -- from
less than 1% in the East-South Central region comprised
of Kentucky, Tennessee, Alabama, and Mississippi to over
40% of all reported deaths in the Pacific region, Cali-
fornia, Oregon and' Washington. Mortuary Management, July-
Aug., 1977, at 22. 

' .

The so-called " cremains " may contain small bone fragments.
H. Lapin, Latest Cremation Rules and Regulations , National
Cremation Magazine, Winter 1976, at 4, 11, D. C. Ex. 2
(A); T. Hornstein Pres., CANA, Tx 732; B. Bruce, past
Pres., CANA, Tx 10, 701- 02; R. Morrison, Pres., Tucson
Memorial Parks, Tx 6741.

The failure to pulverize cremains to produce ashes, an
easy and inexpensive operation, has been used as a way
to discourage cremation as a means of disposition. In
Lane v. Westwood Memorial Park, Inc., Civ. No. 717163
at 3 (L. A. Super. Ct., Mar. 28 , 1960) the court upheld
a ban on scattering cremains because large particles
posed a reasonable health and safety danger. Some twelve
years later, California passed a law specifically allowing
the scattering of ashes. 1972 Cal. Stat. ch. 541 Sec.
5 (codified at Ca1. (Health and Safety) Code S 7054.
(Deering)(1975). In countries where cremation is widely
used, pulverization of the " cremains " is done automatically.

D. Daly, Washington funeral director, Tx 5946 (machines
to pulverize are available in other countries); B. Bruce,
past Pres.. CANA, Tx 10, 712 (in Europe, scattering of
cremains is common).
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body -- a major reason usually behind the purchase sf a
casket.

The need for a casket, both generally and for cremations
in particular, may be somewhat dependent on the choice of
predisposition services. If cremation takes place after a
funeral service with the body present and with prior public

wing of the deceased, 3 the use of a casket to display the
body fulfills the same function as in a " traditional
funeral. 4 Thus, fam lies who desire public viewing and a
funeral service prior to cremation may wish to purchase a
casket.

Many cremations do follow a funeral service.
T. Hornstein, Pres., CANA, Tx 746.

See

A traditional funeral is one " based on a ceremony with
the body present. " H. Raether and R. Slater, The Funeral
Director and His Role As A Counselor 59 (1975). See
also Comments of NFDA, II-A- 659 at 8, 14-15.

It is not entirely clear, however, that families who
have viewing and a service with the body present before
a cremation actually " choose " this option. The funeral
home may simply ask matter-of-factly whether the family
would like to see the deceased before the cremation.
The family may answer " yes " without realizing that they
have acquiesced to a full funeral service with cremation -
with charges for mbalming, viewing, use of facilities
and a " nice " casket. Sometimes, the funeral dir ctor
may stress the obligation to friends and neighbors to
have a service. In other instances, the funeral director
simply assumes that interest in a cremation is interest
in a cremation after a full service. L. MacDonald, National
Retired Teachers Association/Amer ican Association of
Retired Persons (NRTA/AARP), Tx 2641 (Ohio consumer who
prear ranged cremation was told that embalming, viewing
and a casket were required even though she did-not request
them); A. Welsch, Florida consumer, II-B-14b5 A. Pence,
Florida consumer, II-B-1165. See also notes 8, 23, 35
infra.
The purchase of a casket under such circumstances may
be influenced by a funeral home s failure to provide
other choices, such as rental caskets or models featur ing
a reusable exterior shell with a disposable interior.
See generally R. Cohen, Executive Secretary, Continental
Ass on of Funeral and Memorial Societies (CAFMS),
C. Ex. 39 at 7; NYPIRG Ex. 6 (NY) at 13; M. Blum, Direc-

tor of Consumer Affairs Institute, Florida, Tx 11, 560;
K. O' Reilly, Consumer Federation of America (CFA), Tx
9218- 19. Thirteen states prohibit the reuse of a cas-ket. Consumer Federation of America, Analysis of State
Statutes, Rules and Regulations Affecting the Funeral
Practices Industry, Atl. Ex. 7 at 34-35. Florida has

(Continued)
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On the other hand, there are some who prefer no
use a casket f9r viewing, not to view the body, not to hold
a public service, or not to have any service at all. Visitation
or viewing might utilize a " viewiny dais " instead of a casket;
or a service may be held with the cremation container covered
by a pall. In deaths involving immediate or direct cremation
without pr ior viewing of the deceased, the casket may be
dispensed with, since any subsequent memorial service will
be held without the body present. Consequently, the considera-
tions dictating the purchase of a casket diminish with the
elimination of prior funeral services that involve public
display of the remains. Families using these options may
well choose a non- casket alternative, if available.

In addition, cremation is widely
expensive form of disposition. Many
cremation seek a disposition which is

recognized as a less
of those who select
simple or economical;

(Continued)

recently taken action to restrict other alternatives.
Rules of State Board of Funeral Directors and Embalmers
for Florida, 21J- 04; St. Petersburg Times, Jan. 12,
1977 at 16-A (editorial, " The Protectors ), XI- 536.
See also Voelker, Can you Afford to Die Pittsburgh Post
Gazette, April 13, 1972 (fourth of a series of five arti-
cles), VI-D- 36; S. Hausmann, The Ultimate Cynicism
Mortuary Management, July-Aug., 1976 , at 

Direct dispositions accounted for 3. 9% of all dedispositions in 1975. The Casket Manufacturers Associa-
tion (CMA) predicts it will reach approximately 10% by
the year 2000. Am. Funeral Director, June 1977 at 53.
Thus, the demand for non-casket alternatives will surely
increase. See note 5, supra ; E. Purdy, Oregon funeral
director, Sea. Ex. 3(6); E. Purdy, There Must Be A
Better , Mortuary Management, Oct. 1976, at 34.
See also more detailed discussion of non-cask alter-
nat ves at notes 138-143, infra.

P. Sperlich, Ph. D. , California Citizen Action Group
(Cal CAG), Tx 7409; R. Ebeling, former Managing Editor,
Mortuary Management, 6861-62; B. Bruce, past Pres., CANA,
Tx 10, 722; CANA pamphlet, Hornstein Ex. 2 (NY); Chi. Ex.
6(2) (Oschwa1d) (advertisement indicating lower prices
for cremation services). But see Considerations Concern-
ing Cremation (NFDA pamphl et) , fJusmann Ex. 1 (NY) (pre-
senting an ambiguous response to the question: " Are there
economic advantages to cremation?" ); Answers to Questions
About Funeral Costs (NFDA pamphlets), Chi. Ex. 8 (Heitner)
(stating that cremations may not save money). Minimizing
or downplaying the cost advantages of cremation has been
employed with some frequency as a way of dampening consumer
interest in cremation. See notes 12 and 46, infra.
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they often are especially interested in funeral
which do not involve the expense of a , casket. 8
cremation is of en opposed by fun

lral directorsphilosophically and economically 0 in favor of

services
However,
who are
traditional

Numerous complaint letters, as well as letters expressing
neral support for the proposed TRR provisions concerning

casket- for-cremation requirements, note the inconsistency
between simple services and forced casket purchases.
See, e.g. , New Jersey consumer, VII-ll; New York consumer,
VII-32; Colorado consumer, VII-40; Colorado consumer,
VII- 67; New Mexico consumer, VII-114; discussion of con-
sumer complaints infra at notes 21-80. Cf. E. Purdy,
There Must Be A Better Way , Mortuary Man ement, Oct.,
1976, at 34. A number of consumer complaint letters
indicate that the consumer desired the simplest, least
expensive cremation possible (i. e., an immediate crema-
tion), but ended up paying hundred s of dollars more than
such a service should cost because of purchase of a
casket and other unnecessary, unwanted services. See,

R. McCoach, Missouri consumer, II-B-982; H. Birr ell,
New Mexico consumer, II-B-1379; A. Groves, Florida consumer,
II-B- 1851; M. Anderson, Massachusetts consumer, II-B- 428.

Industry comments note that a majority of the profession
possesses a " fundamental belief in the importance of
the funeral service (including the use of a casket).
Comments of International Order of the Golden Rule (OGR),
II-A- 666, at 14. Funeral directors regularly counsel
the family as to the " propriety of a casket Qr a rigid
container of the most minimal sort when final disposition
is to be by cremation. Comments of NFDA, II-A-659,
at 35. The NFDA' s comment later elaborates on the " facts
that are presented:

A consumer is not injured in any way
by the funeral director who simply
points out to tne consumer the values
of the funeral with the body presen
and then leaves to that consumer and
his or her advisors the decision of
the form of funeral and/or disposition.

Counseling the family
right under the First
a duty of the funeral

is not only a
Amendment but
director.

Id. at 48. NFDA descr ibes areas where this duty may

(Cont inued )

The OGR feels that requiring the use of alternative con-
tainers represents an inappropr iate approach to bur ial
and is an " unconstitutional taking of the property from(Continued)
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dispositions. Funeral directors and cremator ies can discour-
age selection of cremation by requir ing purchase of a cas-
ket in situations where its principal -- if not sole - - func-
tion is to transport the body to the crematory. ll Such
requirements can impose an unnecessary and/or unwanted expense
and may dissuade persons from seeking inexpensive cremation
arrangements by narrowing the price difference that would
otherwise exist between this type of disposition and a tradi-
tional funeral with ground burial. 12 Evidence on the extent
and effects of this practice and the related issue of the
availability of suitable containers was received on both
the written and oral parts of the rulemaking record.

(Continued)

There most times are circumstances
reg ar ding the deceased and h is or her
survivors which require the counseling
of the funeral director. For instance,
direct disposition or a closed casket
often evokes embarrassing questions
and/or gossip.

Id. at 35. Thus, a funeral director might not only
adv ise " that a casket should be purchased, but also
counsel" against "direct disposition " to avoid "gossip.

(Continued)

funeral director without due process of law.
of OGR, II-A-666 at 14.

Comments

Many cremator ies have rules requir ing bodies conveyed
to the crematory to be in suitable containers. Such
rules are designed to make the task of handling the
dead easier and less messy for crematory workers, and
as such are not per se unreasonable. It is clear, how-
ever, that a var iety of containers which are impler and
less expensive than caskets can adequately rve these
interests. See B. Bruce, past Pres., CANA, Tx 10, 689
(most crematori es require an opaque, rigid container).
See also note 27, infra.
The NFDA pamphlets cited at note 7, supra , underscore
an effort to downplay any differentials that do exist.
Other comments and testimony suggest that there are
economic disincentives to exposing any differential. See
e.g., B. Bruce past Pres., CANA, Tx 10, 722; R. Ebeling,
former managing editor, Mortuary Management, Tx 6861-
62; G. Powell, An Investigation of Funeral Practices
(unpublished paper), VI-D-68 at 10-11; NObile, Instant
Incineration--The Cheapest Way To Go , Riverside (Calif.
Press Enterprise, Nov. 1972, III-B-95. See also note46 infra. 
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The Ev idence.

Casket for cremation re9uirements Numerous accounts of
incidents wh ch related detalls of reqgired casket purchases
were received by the Commission dur inj the wr itten comment
per iod of the rulemaking proceeding, 1 and a number of
witnesses testified about individual experiences.

Al though some industry witnesses claimed to be unaware of
the use of casket for cremation requirements by their col-
leagues, lS other industry representatives reported that the

See, e. , D. Pruitt, Pennsylvania consumer, II-B-4;
consumer complaint, II-B-16; G. Krawetz, Illinois con-
sumer, II-B-18; C. Crocker, Oregon consumer, II-B- 24;
M. Heptonstall, Texas consumer, II-B-34; W. Pirnack,
Texas consumer, II-B- 136; R. Murray, Arkansas consumer
II-B- 280; C. Crawford, California consumer, II-C-1265;
Comments of NRTA/AARP, II-C-1516 at app. 2. ; L. Olson,
California consumer, X- 1-34; D. Conant, New Mexico
consumer, X-1- 46; R. McGuire, Texas consumer, X-1-55;
R. Egger, Virginia consumer, X-1-61; B. Larratt, Maine
consumer, X-1-64; E. Bigbee, former California funeral
industry employee, X-37, at 2. Over one hundred indi-
vidual incidents have been recounted in which funeral
directors told consumers that it was necessary to
purchase a casket for cremation services. This figure
excludes a number of individual comments concerning
funeral directors' misrepresentations that a casketis required by state law. 
See, e , C. rawford, PhD, Tx 6634; K. Marsh, California
funeral director, Tx 6749. Cf. Rev. J. Niles, Minnesota
minister, Tx 3254-55 (funerar-director said the crematory
would not want the body dragged in on a plastic sheet"
D. Boyd, New Hampshire consumer, Tx 1690 (funeral direc-
tor stated that a $225 casket was the cheapest suitable
container available). Witnesses representi the National
Retired Teachers Association/ Amer ican Association of
Retired Persons testified about experiences recounted
to them by their members at the New York, Chicago, Los
Angeles, and Atlanta hearings. H. Wienerman, N. Y. NRTA/
AARP, Tx 233-34; L. MacDonald, Illinois NRTA/AARP,
Tx 2640-42; J. Berks, California NRTA/AARP, L. A. Ex.
2 at 6- 8; J. Rosenthal, Georgia NRTA/AARP, Atl. Ex. 1
Supp. Stmt. at 2-
B. Hirsch, Pennsylvania funeral director, Tx 12, 507;
J. Curran, President, New York FDA, Tx 92 (but Curran
himself uses his cheapest casket rather than another
container for cremations, Tx 119- 120): D. Murchison,
counsel, National Selected Morticians (NSM), Tx 12, 600.
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practice occurs frequently, 16 but provided differing - views onits use and propriety. Several funeral directors indicated
they did not require a casket for cremation, but instead used
alternative containers. 17 Others admitted to using caskets
for cremation, although they required the least expensive
model. 18 Still others simply tell families t t a casket is
required to transport bodies to 

Be crematory or refuse to
consider alternative containers.

Consumer complaints also descr ibed instances in which
funeral directors have insisted on the use of a casket for

T. McCurdy, Iowa funeral director, Tx 3453; K. Marsh
California funeral director, L. A. Stmt. at 2; R. Mee,
former Wisconsin casket manufacturer, III-F-16 at 

See, e.g. , P. Hultquist, Director, Office of Public
Information, California FDA, Tx 7598-99; E. Fitzgerald,
New Mexico funeral director, Tx 6269-70; R. Murphy,
President, National Selected Morticians, Tx 12, 602,
R. Johnson, Indiana funeral director, Tx 12 602-03;
A. Leak, Illinois funeral director, Tx 3886- 87; H. D.
DeVol, Washington, D. C. funeral director, Tx 14, 146-
47; P. Farmer, New Jersey funeral director, Tx 2347.

See, e.'!. , J. Curran, President, New York FDA, Tx 119;
V. Polll; Secretary-Treasurer, Vermont Funeral Directors
and Embalmers Association, Tx 2186; J. Wright, Mississippifuneral director, ' Tx 9450; J. Kerr, Secretary-Treasurer,
Kentucky FDA, Tx 3058; E. Moore, Mississippi funeral
director, II-A-707 at 4. See also $95 Cremation Costswidow $897 Extra , Detroit Fre Pre ss, Feb. 6, 197
Sec. A, at 3 (M chigan funeral director requiring minimum
casket), III-B-6; E. Mooney, It' s Your Funeral , Washington
Star News, Sept. 30, 1973, at 26, VI-B-8.

See, e . ' R. Mee, former Wisconsin casket manpacturer,
III-F- at 5. But cf. Rebuttal Submission-o NSM,
X-S, at DocumentS-, (letters from two Wisconsin
funeral directors denying the allegations of R. Mee
regarding their casket practices); Rebuttal of NFDA,
9, at affidavit 20 (letters from Wisconsin funeral

directors denying allegations of R. Mee regarding
their casket practices). Another suppl ier, however,offered similar observations. R. Kliburn, California
funeral supplier, X-37, at 

See , e. , J. Curran, President, New York FDA, Tx 120;
, Maine funeral director, II-A-14; E. Mooney,It' s Your Funeral , Washington Star-News, Sept. 30,

1973 at 2 , VI-B 8; G. Richardson. President, Memorial
Society of New England, Richardson Ex. 1 (NY) at 3.See generally the discussion of alternative containers,
at notes 69-85, infra.
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emation servi7es. 21 onsumers who repor ed personal 

rlences wIth thIs practIce frequently mentIoned the add tlonal
expense incurred beyond their expectations. 

22 Many cited inci-

dents in which their desire for inexpensive, simple arrange-
ments was frustrated by the required porchase of a casket cost-
ing several hundred dollars - an expense which they viewed as
unnecessary and undesired. 23 Other buyers claimed that
funeral directors pressured them into purchasing expensive

See, , Oklahoma consumer, VII- 8; D. Conant, New Mexico
consumer, X-1- 46; R. Egger, Virg inia consumer, X- 61;
B. Larratt, Maine consumer, X- 64; D. Nugent, Illinois

consumer, Chi. Stmt; A. Garries, Washington consumer,
II-B-I030; R. Seaman, New Jersey consumer, II-B-I067;
L. Floyd, Florida consumer, II-B- 536; W. Carroll,
Connecticut consumer, II-B- 735; A. Ross, Wisconsin
consumer, II-B- 741; R. Fay, Oklahoma consumer, II-B- 1318;
A. Ulin, counsel for Tennessee consumer, II-A-596.

See notes 7 & 8, supra

See , H. Birrell, New Mexico consumer, II-B-1379 ($800
casket charge); N. Krawitz, New York consumer, II-B- 1662
($175 for least expensive casket); A. Groves, Florida
consumer, II-B-1851 ($750 for casket used in direct
cremation); D. Difatte, Florida consumer, lI B-54 ($245
casket charge); W. Pirnack, Texas consumer II-B-136
($150 for " cheapest casket" ); D. English, Florida con-
sumer, II-B-1464 ($695 casket charge); G. Richardson,
President, Memorial Society of New England, Tx 1387- 88;
Comments of NRTA/AARP, II-C-1516, at sample letter 2
($900 charge " for merely disposing of the body
R. Harmer, CAFMS Board and author, D. C. Stmt.,
Ex. D (letter from consumer indicating $400 a arge for
least expensive casket), D. Boyd, New Hampsnre consumer,
Tx 1690 ($225 for least expensive containers for immediate
cremation). See also D. Court, Pennsylvania consumer,
II-B- 781; H. Kee nnsylvania consumer, II-B- 829;
R. McCoach, Florida consumers II-B- 982; R. Burkhalter,
Florida consumer, II-B-I053; D. Keebler, Mississippi
consumer, II-B- 488; M. Fleck, Florida consumer, II-B-
492; G. Freeman, Florida consumer, II-B-285; L. Smith,
New York consumer, VII-I04.
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caskets for cremation, 24 although some resisted the salesman-
ship.

Several consumers purchased cas ets for use in cremation
because they were told by the funeral home that the crematory
r equ i red them 26 Al though some crema tor ies may impose suchrequirements, 27 several co laints indicated that the require-
ments were misrepresented. More commonly however, consumers
have been old that state law requires the use of a casket for
cremation although Massachusetts is the only state which has

W. Coleman, Arkansas consumer, II-B-740; D. Court,
Pennsylvania consumer, II-B-781; J. Sagan, Massachusetts
consumer, II-B-2239 at 2-3 (complaint filed with Massa-
chusetts Registration Board); L. Sions, Pennsylvania
consumer, II-B-5140; C. Deach, Oregon consumer, II-

1152; S. Stone, New York consumer, II-B 1888; Kansas
consumer, VII-4; F. Fought, Ohio consumer, II-C-58.
P. Hyer, California consumer, II-B-1554; S. Stone,
New York consumer, II-B-1888; L. Sions Pennsylvania
consumer, II-B-5140; R. Nozrik, Indiana consumer II-
B-294.

J. Berks, California NRTA/AARP, L. A. Ex. 2 at 
F. Sweeton, East Tennessee Memorial Society, Tx 9576-77;
G. Richardson, President, Memorial Society of New England,
Tx 1387 , 1402; A. Vickery, Connecticut consumer, II-

45; H. Walker; Central Oklahoma Memorial. Society,
II-B-3495; W. Mount, New York consumer, II-B-1484.
See Virginia consumer, VII-91; M. Murray, Arkansas con-
sumer, II-C- 26; R. Kilburn, California funeral supplier,
X-37 at 2; H. L. Jondahl, Michigan state senator,
Tx 4081-82. See also B. Bruce, past Pres., CANA
Tx 10, 689; no 6g;nfra.
A. Vickery, Connecticut consumer, II-C-45. --our funeral
homes contacted during the FTC' s D. C. Price Survey
erroneously reported that local crematory rules required
a casket for cremation. Bureau of Consumer Protection,
Federal Trade Commission, FTC Survey of Funeral Prices
in the District of Columbia 22-23, VI-D-3.

See , E. Rosenberry, Delaware consumer, II-B- 271;
R. Powers, New York consumer, II-B-346; F. Lerchen,Arizona consumer, II-B- 719; A. Foulke, California con-
sumer, X-1-66; F. McIntyre, California consumer, X-
99; Comments of NRTA/AARP, II-C-1516, at sample letters
1, 2; J. Berks, California NRTA/AARP, L. A. Ex. 2, at
6-7; W. Bowles, Arkansas consumer, Tx 9257- 58; G.
Richardson, President, Memor ial Society of New England,
Tx 1388. See gener discussion of misrepresentations
of law , Part Two, Section VI , infra.
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an explicit casket requirement. 30 Others reported that-they
purchased a casket for cremation simply because Ihey were told
by the funeral director that it was " required" Since
consumers are generally unfamiliar with state laws and

- regulations governing funeral arrangements or cremation,
such statements regarding requirements necessitating the use
of a casket will rarely be challenged. Further, a family
arranging a funeral will rarely be in a mood to argue.

Evidence from consumers indicates that funeral home
casket for cremation requirements exist throughout the
country. An Oregon resident complained that the funeral
director would not permit her to have an immediate cremation
and a subsequent memorial service

4 but required a casket anda service with the body present. An Arkansas minister

Massachusetts Board of Reg istration in Embalming and
Funeral Directing, Rules, Regulations and Laws, Rule
39 (1973). But see S. Waring, Treasurer NFDA,
Massachusetts-uner al director, Tx 676- 77; T. Sampson,
President, Massachusetts FDA, Tx 955. See discussion
of state laws, notes 86-98 infra

See , C. Deach, Oregon consumer, II-B-1152;
S. Eisenberg, California consumer, II-B- 1593;
M. Carpenter, New York consumer, II-B- 1863;
H. Wienerman, V. P., N. Y. NRTA/AARP, Tx 233- 34; G.
Richardson, President, Memor ial Society of New England,
Tx 1388, 1395; L. Fleming, New Jersey consumer, II-B-
439; N. Davis, Maryland consumer, II- B-I09; W. C91eman,
Arkansas consumer, II-B-74 O. 
See M. Stillwell, Director, Consumer Action Project,
Central Area Motivation Program (CAMP), Tx 6032;
M. Simmons, Illinois research analyst, Tx 3941- 42,
3945; C. Wahl, California psychiatrist, Tx 8469. Cf.
Cremation: A Rarely Selected Alternative , Beaver unty
Times, June 10, 1976 at A- 18 (widespread misunderstand-
ing about containers), D.C. Ex. 2(E) ~-
See, , Comments of NRTA/AARP, II -C- 1516, at sample
let ters Z, 3; G. Richardson, President, Memorial Society
of New England, Tx 1387-88; F. Fought, Ohio consumer,
II-C-58. See also discussion of the effects of bereave-
ment on consmers, Part One, Section V, supra

C. Crocker, Oregon consumer, II-B- 24. Cf. D. Eaton,
Ohio consumer, II-B- 466 (funeral direc r told consumer
that cremation and traditional funeral cost almost the
same amount); F. Koob, Illinois consumer, Chi. Stmt.
(funeral director told consumer cremation would cost
about the same as a regular funeral); J. Baehr,
Connecticut clergyman, Tx 482 (funeral director did
not like cremations and did not offer cremation as an
alternative); R. West, President, Unitarian Universalist
Association, Tx 202- 03 (funeral director told consumer

(Continued)

224



reported that the funeral home he had chosen to handle his
father ' s cremation would not carry out his wishes without
embalming and a casket. The funeral director admitted that
there were no legal requirements invoived "but he insisted
that he would only do it his way. " 35 An Ohio complainantwho requested immediate cremation from a large Flor idamortuary chai 36 was told by a funeral director that embalming
and a casket were necessary to make the body "presentable i
since it would have to be identified by a relative. The totalfuneral home bill was nearly $1, 000.

Other consumers also objected to casket for cremation
requirements. One Colorado residen

5 descr ibed requir ing acasket for cremation as a " racket, " 8 while another stated
that such requirements represent " self-serving legislation. "39
A Wisconsin woman, in referr ing to casket for cremationrequirements, noted that " funeral directors give people a hardtime on that. " 40 An AARP member from Texas reports having
seen families talked into purchasing caskets for use in
cremation. 41 Other letters describe encounters with such

(Continued)

a waiting period was required for cremation, tried to
change the consumer s mind and prepared the body for
viewing contrary to the consumer s wishes); G. Powell,
An Investigation of Funeral Practices, VI-D-68, at
10-11, (unpublished student paper concluded that
overpr icing cremation encouraged people to have a com-
plete funeral); B. Bruce, past Pres., CANAi Tx iO, 722
(discouragement of direct cremation).

R. Murray, Arkansas minister: II-B-280.

R. McCoach, Ohio consumer, II-B-982. The complaint wasagainst the R. Jay Kraeer Funeral Homes. Mr. Kraeer is
the past president of the National Funeral Directors
Association. Another complaint alleging tha -the Kraeer
Funeral Home indicated a casket was requirea-for cremation
was also received. 

W. Hutt, Florida consumer, X-1-128.

R. McCoach, Ohio consumer, II-B-982.

Colorado consumer complaint, VII-40 at 

Colorado consumer, VII-67. Colorado, however
not have any law or regulation which requires
for cremation. See notes 86-98 infra.

does
a caske t

F. Hurst, Wisconsin consumer, II-B-916.
G. Murphy, Texas consumer, II-B-I026. See also
A. Garries, Washington consumer, II-B-I 030 Seaman,New Jersey consumer, II-B-I067.
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requirements in upstate New York, 42 Vermont 43 and Maryl nd.
An Arkansas couple enclosed a letter they received from the
manager of he funeral home which operates the state s only
crematory. The letter states: 

A cremation is usually done after a funeral service.
It is necessary in any event to have some type of casket
whether or not there is any service.

,,,

An accompanying news article from the Arkansas 
Gazette con-

firms the requirement.

Whether cremation or burial is chosen, the casket
often makes up the bulk of the funeral expense. ' Cre-
mation is not really inexpensive, ' Jones said. ' The
service is the same except that we bring the casket here
instead of taking it to a cemetery for burial. ,

A number of memor ial society representatives descr ibed
casket requirements in their areas and objected to the inter-
ference with simple and economical funeral arrangements.
In a membership survey conducted by the Memorial Society of
New England, forty-three of the 141 respondents

47 had

B. Farrell, New York consumer, X-l-l.

T. Weakley, Vermont consumer, II-B-38.

N. Davis, II-B- I09. Cf. F. Bryan, Maryland consymer, II-
458 (Consumer toldthat casket was requir edby law).

Maryland is one of several states that explicitly pro-
hibits casket for cremation requirements and misrepre-
sentations of such requirements by law. Md. Ann. Code
art 43, Section 360A (Supp. 1977).

A. Nelan, Arkansas consumer, II-B- 381 at app. 1 (letter
from R. Jones, manager, McNutt Funeral Home).

See also M. Murray, Arkansas consumer,Id. at app. 
TI-C- 26.

The society sent a letter containing a list of twenty
specific practices addressed by the proposed rule to
2894 members. The letter contained the statement that
the Commission particularly desires analysis and comment

based on specific data and experience. " G. Richardson,
President, Memor ial Society of New England, Tx 1383.
Ninety (90) or 64% of the 141 replies listed one or more
complaints about the funeral industry. Id. at 1386.
The most commonly cited items were requirIng a casket
for cremation and not having an inexpensive alternative
container available. Id. at 1387. This was not intended
to be a scientific survey, but rather a collection of
particular experiences. Id. at 1416.
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encountered casket for cremation requirements. 48 A Maine
Memorial Society member wrote that the practice is " veryprevalent" in his state. 49 The president of the Council
Memorial Society in Stamford, Connec icut, testified that
they have received about thirty complaints over a three year
period concerning the purchase of a casket for immediate
cremation. 50 She noted that " the complaints have been most
forceful about being required to buy an expensive casket
for cremation. "51 A random survey of local funeral directors
by the Rochester (N. ) Memorial Society showed that eight of
fifteen who were contacted required a casket for cremation; 
in a similar survey of area morticians, " all implied that
in the case of cremation, a casket must be purchased. "53

Reports of this practice ' were received from other sources
as well. A survey conducted by the Vermont Attorney General'
Office revealed that over one-half of the funeral homes in
that state required a casket for cremation. 54 Ernest Morgan,
author of A Manual of Death Education and Simple Burial
stated that, in the course of researching his book, he was
repeatedly shown price schedules for cremation in which

expensive caskets were required by the funeral director. "55 A

Id. at 1387.

C. Anthony, Maine consumer, II-B- 2174.

S. Cook, Council Memorial Society, Connecticut,
Tx 1458-59. See also S. Cook, II-r.-248. 

S. Cook, Council Memorial Society, Connecticut,
Tx 1459.

Rochester Memor ial Society, Sampling of Funeral Direc-
tors on Use of Simple Container for Cremation (1975).
Klein Ex. 2(3) (NY).

Comments of Lansing (Michigan) Area Memor irtPlanning
Society, II-C-264. Cf. R. Haynes, President, Memorial
Society of Eastern lahoma, II-C-1230 (casket require-
ment is prevalent); E. Knapp, Federation of Funeral
and Memorial Societies of Greater Washington, D. C.,
C. Ex. 14, at 2 (vast majority of directors require

a casket).

R. Fox, Ass t Atty General, Vermont, Chi. Stmt.
tistical results of survey question 15).

( sta-

II-C-1507. Rutgers University Professor Dr. Myra Bluebond-
Langer, in her research on the families of terminally
ill children, described two occasions when parents were
told that a casket was needed for immediate cremation
Tx 2373- 74.
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Portland, Oregon survey found that only seven of the tWen
four funeral homes contacted would permit the use of %ardbOard
boxes in the ir " low-cost funer al cr emat ion package. " 5 
Tennessee newspaper reported " a rule mad? by Knoxville funeral
directors that no body wil be cremated unless it is in a
casket. " 57 In descr ibing an investigation of ten Seattle-area
funeral homes, a consumer group representative stated:

No funeral director discussed any alternative to the
purchase of a casket when cremation was discussed. One
director re uired the purchase of a casket for immediate
cremation.

State government officials also provided information on
casket for cremation requirements in their jurisdictions.
Nicholas Panepinto, Director of the New York State Bureau of
Funeral Directing, testified that instances of casket require-
ments are " very rare or unreported. " 59 However, the testimony
of Robert Nesoff, chief investigator for the Stein Commission,
suggests that the latter descr iption may be more accurate,
for Nesoff found many New Yor k funeral directors do require
purchase of a casket for cremation.

, 60

A 1974 survey by the Delaware Division of Consumer
Affairs reported that some funeral homes use low-priced
caskets because they consider minimum receptacles to be
undignified. 62 In Florida, a 1974 report by the Special
Committee on Funeral Pr ices, Pr icing policies and Procedure
in Florida revealed that 4% of the funeral directors surveyed

State Laws on Funerals Like FTC' , Oregonian,
Oregon), Aug. 9, 1975, III-B-9

(Portland,

1976, at 5, X-1-59.Oak Ridger, June 29,

C. Skeels, CAMP Consumer Action Project, Tx 6015.

N. Panepinto, Director, New Yor k Bureau of F ral
Directing, Tx. 280.

The New York State Temporary Commission on Living Costs
and the Economy. The results of Mr. Nesoff' s investiga-
tion were published by the N. Y. State Temporary Commission
on Living Costs and the Economy, An Investigation into
the Practices of the Funeral Industry in the State of
New Yor k (1974) (hereinafter cited as Stein Commission
Report), VI-D- 16.

i;.

Id. at 16.

Consumer
Economi c
Delaware

Affairs, Department
Development, Survey
5 (1974), VI-D-9.

of Community
of the Funeral

Division of
Affairs and
Industry in
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mistakenly claimed that a casket is required for cremation by
state law. 63 Michigan state representative H. Lynn Jondahl
testified that, althou h Michigan law does not require a
casket for cremation, some cremato(ies do so. 65 State
regulatory board members from Arizon 66 and Connecticut
also testified that funeral homes have told people a casket is
necessary for cremation. 

The availability of alternative containers In addition
to tra onal caskets, other types of conta ners suitable for
holding and transporting a body are available to funeral direc-tors. Under the general heading of " alternative containers
are rigid boxes made of pressed wood, heavy cardboard, or
composition and opaque canvas or polyethelene pouches. These
containers are far less expensive than caskets, some whole-
saling for as little as $ 5, or less.

Report of the Special Committee on Funeral Prices,
Pricing and Procedures in Florida 6 (1974), II-C-1218
(hereinafter cited as Fla. Survey). Florida regulations
prescribe the kinds of containers, including caskets,
which may be required by cremator ies. A casket, however,
is not required by state law. Fla. Admin. Code, ch. 21J
Section 9. 03(g) (1975). See also Board of Funeral Direc-
tors and Embalmers for Fl or i onsumer Information --
Facts About Funerals, (pamphlet) Atl. Ex 13(A) (Wylie)
(hereinafter cited as Facts About Funerals) The Florida
survey also disclosed that 60% of the funeral directors
contacted require a casket when a standard serviceis utilized. Fla. Survey, at 6. Nevertheless, the
informational brochure published by the Florida Board
states that a casket is not required by law "when a
dead human body is to cremated" and makes no distinction
between cremation following services and immediate
cremation. Facts about Funerals, at 5.

But see Bureau of Consumer Protection, Fede al Trade
CommTSion, Staff Report on Funeral Indus Practices
31 (1975) (hereinafter cited as 1975 Staff Report),
VI-D-41. Cf. note 94 infra.
L. Jondahl, Michigan state representative, Tx 4081- 82.

Msgr. Richard O' Keefe, Ar izona State Board of Funeral
Directors and Embalmers.

Mr. Roy Thompson, Connecticut State Board of Examiners
of Embalmers and Funeral Directors.

R. O' Keefe, Arizona State Board, Tx 7138- 9; R. Thompson,
Connecticut Board, Tx 2034.
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Although the Cremation Association of North, Amer-ica
(CANA) has indicate% that caskets are definitely not neces-
sary for cremation, 9 consumers can be forced to purchase
them b cause the tuneral director refuses to provide a less

- expensive alternative container. In some instances, funeral
homes have no alternative containers available; in others,
alternatives may be available, but the funeral home will

T. Hornstein, President, CANA, Tx 733; R. Morrison,
past Pres., CANA, Tx 6718-19, 6721. According to CANA
representatives, member cremator ies only require the
use of a rigid, opaque and safely combustible container
although one CANA offical testified that some CANA
members interpret " suitable container " requirements
as necessitating the use of a casket. See B. Bruce,
past Pres., CANA, Tx. 10, 708-09. Cf., Kilburn,
California funeral supplier, X-37, -at 2 (Morrison
requires caskets at his own crematory).

Such an interpretation is bolstered by the organiza-
tion s literature despite the statements of its spokes-
men. See , CANA, Answers to the Questions Most
often Asked About Cremation, (pamphlet), Hornstein Ex.
2 (NY); Why Cremation, (pamphlet), Hornstein Ex. 3 (NY);
Cremation ... Symbol of Enlightenment, (pamphlet),
Hornstein Ex. 3 (NY); Cremation in a New Light, (pam-
phlet), Hornstein Ex. 3 (NY). In response to the ques-
tion " is a casket necessary?" the brochure, Answers to
the Questions Most Often Asked About Cremation, states
Since a crematiorl funeral service is th same as ,any

other, the casket is used in the same manneC and
the same purpose. " Hornstein Ex. 2 (NY) at 2- 3. Another
brochure states: " For health and esthetic reasons, cre-
matoriums require that a casket be used. " Cremation

...

Symbol of Enlightenment, Hornstein Ex. 3 (NY).

Although the Cremation Association of North America
is the trade association of crematory operators, and

as such could be expected to actively promote ~c'remation
as a method of disposition, this does not appar to 
the case The reason for this seems to st m from the
fact that well over 90% of the cremator ies in the
S. are located within and operated by cemeteries.

R. Morrison, past Pres., CANA, Tx 6722- 23. The overwhelm-
ing majority of a cemetery s income comes from the sale
of graves, monuments, and opening, closing, and instal-
lation fees, not from cremations. See B. Bruce, past
Pres., CANA, Tx 10, 710. In additio cemeteries must
deal continuously with funeral directors whose general
hostility toward cremation has already been noted.
These factors help explain why CANA brochures promote
cremations after full services and with regular caskets
instead of al ternative containers. They also explain
why some crematories would be willing to work with
funeral directors to encourage casket sales for crema-
tor ies by enacting crematory rules requir ing bodies
for cremation to be enclosed in caskets.
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provide them only upon request or only if a sal would ther-
wise be lost completely. Since many purchasers are unaware of
the existence of minimum containers or believe a casket must
be purchased, 70 the failure to routinely and affirmatively
offer alternative containers for sale in cremation cases
results in the same outcome as the use of xplicit casket
requirements: consumers are forced to purchase caskets that
may ' be unwanted or unnecessary.

A number of participants in the rulemaking process spe-
cifically discussed the availability of alternative containers
for cremation. Clergymen and consumers stated that alterna-
tive containers were frequently unavailable or were never dis-
cussed by funeral directors, 72 although many funeral directors
stated that inexpensive minimum containers are widely available

M. Simmons, Illinois research analyst, Tx 3941-42, 3945:
F. Fought, Ohio consumer, II- 58: C. Wahl, California
psychiatrist, Tx 8469: E. Klein, Vice President, CAFMS,
Klein Ex. 1 (NY) at 2- 3: K. Marsh, California mortician,
Tx 6801: M. Stillwell, Director, Consumer Action Project,
CAMP, Tx 6032 (49% of respondents surveyed thought a
casket was required or didn I t know). See a-lso D. Beck,
New York consumer II-B-493: Comments or-ouisi ana State
Board of Embalmers, II-C-1634 at 2 (numerous inquir ies
received by the board concerning state requirements for
cremation): P. Markowitz, New York consumer, II-B-152:
M. Loe, New York consumer, II-B- 213: G. Marsh, Florida
consumer, II-B-302: C. Moles, Iowa consumer, II-B-318:
N. Kobernuss, Arkansas consumer, II-B- 657.

See Comments of U. W, II-C-1667 (endorsing-afirmative
dis closure requirement). See also notes 5-8, 11-12,
supra.

See, , E. Britton, California consumer, II-B-893;
Dunlap, Maine consumer, II-B- ll: S. Waxer, CAFMS,

Tx 4204: M. Campbell, New York consumer, Campbell Ex.
1 (NY) at 2: D. Boyd, New Hampshire consumer, Tx 1690:
L. MacDonald, Illinois NRTA/AARP, Tx 2640- 41, Chi. Stmt.
at 5, Ex. 6; R. West, President, Unitarian Universalist
Ass ' n, Tx 205-06: J. Baehr, Connecticut minister, Tx
478; J. Hammon, New York miniscer, Tx 464: See R. Cohen,
Executive Secretary, CAFMS, D. C. Ex. 39 at 
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to industry members. 73 Others expressed the
d i rector s should make al terna t i ve con ta iner s
in cremation.

view that funeral
available for use

S. Waring, Treasurer, NFDA, Massachusetts funeral director
, Tx 674 (containers available for $25- $35 wholesale charge);
T. Sampson, President, Massachusetts FDA, Tx 966-
(unfinished particle board casket offered for $50-$75,
but most Massachusetts funeral directors don t stock
alternative containers); M. Waterston, Minnesota funeral
director, Tx 3716 (cremation containers wholesale for
less than $10). See also A. Dunn, Secretary, Oklahoma
FDA and past Pres FDA, Tx 8924 (pine boxes available
for $65); E. Purdy, There Must Be A Better Way , Mortuary
Management, Oct. 1976, at 34; W. K nder, Presldent,
Minnesota FDA, Tx 3303 ($50 cardboard box on display);
N. Heard, NFDA, Tx 13, 154 (cardboard container available
for $ 50-$85); E. Wr ight, Pres., South Dakota State
Board of Funeral Service, Tx 4704; L. Ruffner, past
Pres., Arizona FDA, Tx 7873; C. Denning, Ph. D., Neptune
Society, Tx 7762-64; E. Klein, Vice-President, CAFMS,
Y. Stmt. at Ex. 2; Humphrey Co. advertisement, X-l-

14; R. Cohen, Executive Secretary, CAFMS, D. C. Ex. 39
at 7; E. Newcomer, Progressive Mortuary Methods, March,
1976, II-A-860, at 7-8; Funeral Service " Insider,
Oct. 17, 1977 at 4. This newsletter, circulated to indus-
try members to inform them of trends affecting funeral
service, reports of the significant success of PADAT, a
company manufactur ing low-cost air shipping tray and
inexpensive attractive cremation trays " stu dily con-
structed out of reinforced fiberboard. with a Masonite
base. " The trays are " practically self assembling, " easy
to store and readily disposable; the shipping tray includes
pockets for documents and has been approved by all majorairlines. Costs are minimal; the air tray wholesales
at $18. 75 and the cremation tray costs $13. 75.

J. Snow, Michigan Office of Services to the ng,
Chi. Stmt. at 2-3; W. Hutton, Exec. Director, National
Council of Senior Citizens, Tx 13, 093; L. MacDonald,
Illinois, NRTA/AARP, Tx 2640- 41; H. Keck, California
consumer, I I -B-2046; A. McVean, New Yor k consumer,
II-B- 2092; W. Cruce. Texas consumer, II-B- 3917; R.
Burgess, Maine PIRG, II-C-1400; Comments of United
Auto Workers, II-C-1667 at 10. Cf. Michigan H. B. 6169
Section 10(4)(b)(xviii) (March 31; 1976) (this bill
would have amended Michigan law to require funeral
directors to provide inexpensive caskets or containers
for immediate disposition).
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A number of industry witnesses, in descr ibing th r own
practices, indicated that a casket was not required and that
cardboard boxes or other containers were used. 75 Although
some indicated that a rigid container -was necessary or
required by the cremator others utilized body pouches or
specially designed boxes 6 to meet crematory requirements. 
Though a few funeral service representatives maintained that
alternative containers present problems 78 or re undignified,
others have experienced no such difficulties, 0 and testified
that purchase of a casket should not be required for cremation.

R. Murphy, President, NSM, Tx 12, 602; R. Johnson,
Indiana funeral director, Tx 12, 602-03; A. Leak,
Illinois funeral director, Tx 3886-87; G. Killeen,
Michigan funeral director, Tx 3807; M. Russell, Oregon
funeral director, II-A-762; F. Noland, President, Idaho
Funeral Service Association, Tx 5841; P. Farmer, New
Jersey funeral director, Tx 2347. brochure supplied
by a Washington funeral director indicates affirmative
disclosure of the availability of the alternative con-
tainer, even for noncremation purposes. See Evergreen-
Washelli, Straightforward Answers for Que sti ons You
Ask, Sea. Ex. 12 (Daly). See also M. Heitner, past
Pres., Minnesota FDA, Tx 3 332 descr ibing a Minnesota
FDA brochure which states that a casket is not required
for cremation); P. Hultquist, Director, Office of Public
Information, California FDA, Tx 7598-99; L. Ruffner, Arizona
funeral director, Tx 7825.

These can be purchased wholesale for $16 each. See
E. Purdy, Oregon funeral director, Sea. Ex. 3 at 18;
E. Purdy, There Must Be A Better Way , Mortuary Manage-
ment, Oct., 1976, at 34.

Compare R. Johnson, Indiana funeral director, Tx 12, 602-
and M. Russell, Oregon funeral director, II-A-762 and

L. Ruffner, past Pres., Arizona FDA, Tx 7825 and R. --
Morrison, past Pres., CANA, Tx 6718 and J. Ma s, Kansas
crematory owner, Chi. Stmt. at 1, wi R. MUphy, Pres..
NSM, Tx 12, 602 and H. DeVol, membe ashington, D.
Licensing Board-rr Funeral Directors and Embalmers,
Tx 14, 647 and T. Sherrard, Telophase Society (a direct
dispositioncompany). Tx 7944- 45.

See , R. Grayson, counsel, Minnesota FDA, Tx 3376.

See J. Curran, President, New York FDA, Tx 119- 20;
Lord, Maine funeral director, II-A-14.

See , T. Kimche, Oregon funeral home operator, Sea. Ex. 2(A)
at 8.

E. Fitzgerald, past Pres., NFDA, Tx 6269- 70; E. Purdy,
Oregon funeral director, Sea. Ex. 3 at 17.

233



Similarly, several indicated that when a
than a casket as a container the funeral
obligatioIT to provide alternatives.

family desire-sless
director has an

Although alternative containers are readily available,
inexpens i ve, and easy to use, the ev idence ind ica tes that they
are seldom offered and their availability is very rarely dis-
closed. 83 Since casket selection rooms often have only the
more elaborate caskets on display and no minimum containers
in view, 84 consumers are unaware of their existence and pur-

chase caskets for dispositions when much simpler (and less
expensive) containers would have been satisfactory. 85 As a
result of casket for cremation requirements and the unavail-
ability of alternative containers, consumers are denied the
opportunity to arrange simplified dispositions to obtain less
expensive containers and accordingly often sustain consid-
erable unnecessary expense.

Existing regulation The laws of most states are silent
concerning casket requirements that may be imposed by funeral
directors or crematories. B6 Only Massachusetts specifically

See, , E. Fitzgerald, past Pres., NFDA, Tx 6269- 70.aIo note 77, supra
See

See, , C. Whigham, New Jersey funeral director, Tx
: J. Page, former California funeral home employee, Tx

7348 (morticians have discouraged the use of cremation
containers). See 'also J. Kerr, Secretary-Treasure.!,
Kentucky FDA, 058- 59: Comments of the Memorial
Association of Central New Mexico, II-C-1280 at 1 (letter
to U. S. Rep. M. Lujan, Jr. ); E. Purdy, Oregon funeral
director, Sea. Ex. 3 at 17: Life Centered Funeral Ser-
vices (display sign), Sea. Ex. 3 (6): Enga Funeral Home
advertisement, Chi. Ex. 6(2) (Oschwald); D. Daly,
Washington funeral director, Tx 5945.

See erally Part Two, Section VII infra , f a discus-
SIn of casket selection rooms.

O. at 62-63.

See CFA, Analysis of State Statutes, Rules, and Regulations
AIecting the Funeral Practices Industry, Atl. Ex. 7at 6, 25-27. The Presiding Officer s Report stated that
" (sJ tate law generally requires only a suitable container.

" R. O. at 61. Actually, most state laws are silent
on the subject.

"\I'
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requires 87 that a " suitable casket" b used for cremat10n.
Statutes in Mai 89 and New Hampshire 0 require a body to be
shipped to a crematory in a casket or other suitable con-tainer. Flor ida law permits crematories to require " a con-
tainer in the form of a cardboard container

. . 

. or a woodenbox or casket. . . ,,91 Louisiana regulations only require

Massachusetts Board of Registration in Embalming and
Funeral Directing, Rules, Regulations and Laws, Rule39 (1973).

Two Massachusetts funeral directors claimed, however,
that this requirement permits non-casket containers.
S. Waring, Treasurer, NFDA, Tx 676-77; T. Sampson,
President, Massachusetts FDA, Tx 955. Despite theseassertions, the rule clearly states " caskets.
a report on the Massachusetts funeral industry, the
Consumer Protection Division of the Massachusetts
Attorney General' s Department stated:

The effect of this rule is to require
cask ets for all fune r al s. The cos t
of cremation, which should be rela-
tively inexpensive, is needlessly
increased when a casket must be
purchased. There does not seem to
be any public health rationale for
requir ing a casket; other types of
contairiers . . . could easily be sed.

Consumer Protec t ion Di v is ion, Depar tmen t of At tor ney
General, Report of the Consumer Protection Division
on the Massachusetts Funeral Industry 8-9 (March 1977),XI-538. The report recommended that the Massachusetts
Board of Registration repeal the rule. Id. at 15.

Other accounts also contradict the Waring-Sa on inter-
pretation. See , Interview with the ofrTers of the
Memorial Society of New England, III-K-6, at 2 (cremato-
r ies have on occasion refused to accept containers
which are not caskets); Springfield (Mass. ) Daily News,
Aug. 16, 1974, at 15, VI-D-39 (interview with cemetery
crematorium manager); W. Ilson, II-B-1386; J. Wallace,
Massachusetts consumer, II-B-406; G. Richardson, President,
Memorial Society of New England, Richardson Ex. 1 (NY)
at 3; M. Anderson, Massachusetts consumer, II-B- 428.

Me. Rev. Stat. Ann. tit. 32, Section 1405 (Supp. 1977).

N. H. Rev. Stat. Ann. Section 325-A (Supp. 1975).

Fla. Admin. Code, ch. 21J Section 9. 03(g) (1975) .
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that a container be used when a body is transported -
crematory; 92 however, a 1974 letter from the secretary of
the state board stated:

It is assumed that when you -take remains from a
funeral home to a crematory or cemetery that a suitable
casket for the transportation of the dead is used. 93

A similar response from a spokesperson for the Michigan Board
stated that state regulations required a body to be " suitably
casketed" when received at a crematory; 94 subsequent testimony
dur ing the rulemaking hear ings, however, indicated that
Michi an law does not actually require a casket for crema-
tion. 5

Five states (California, Maryland, Minnesota, New
and Wisconsin) have addressed the casket for cremation
lem by specifically prohibiting any requirement

Mexico,
prob-

Louisiana State Board of Embalmers and Funeral Directors,
Rules and Regulations, Rule 13 (1975) (adopted as of July
14, 1975). An exception to this requirement is made when
closeo vehicles designed for such transportation are used.Id. See Comments of Louisiana State Board of Embalmers

d Funeral Directors, II-C-1634.

Letter from L. Eagan, Secretary, Louisiana Boa.rd of

Embalmers and Funeral Directors to A. Angel, FTC (Jan.
18, 1974). Cf. Comments of Louisiana State Board of
Embalmers ana-Funeral Directors, II-C-1634 (transporta-
tion distances led the Board to adopt regulations
requiring a container for cremations).

Letter from B. Robinson, Secretary, Michigan Board
of Examiners in Mortuary Science to A. Ang FTC (Jan.
8, 1974). Despite this language, Ms. Robinson s letter
stated th t any rigid container will be accepted. See
also Michigan H. B. 6169 Section 10(4)(b)(xviii) (Ma rch

1976) (this bill would have amended Michigan law
to require funeral directors to provide inexpensive
caskets or containers for immediate disposition).

L. Jondahl, Michigan state representative, Tx 4081- 82,
H. Lucas, member Michigan Board of Mortuary Science,
Tx 3830. See also, $95 Cremation Costs Widow $897 Extra
Detroit FreeP ress , Feb. 6, 1972, Section A, at 3, III-

6; G. Kill een, Wayne Coun ty (Mi ch . ), Commi ss ione r, 
3807. Of course, whenever there is a rule of this kind,
there is a danger it will be interpreted literally to
assure a casket sale.
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that a casket must be purchased for cremation. 96 Sorneof
these statutes prohibit crematory as well as funeral home
requirements. All except New Mexico qermit requirements
that some kind of container be used. 9 - A few state board
members testified that complaints about funeral directors
requiring a casket for cremation would be grounds for action
by the board, but no actual cases of enforcement were cited. 98

The Presiding Officer s Findings

The Presiding Officer found that unnecessary casket for
cremation requirements do exist. 99 Although he felt that the
practice was not prevalent, 100 he acknowledged that these

100

Cal. Health & Safety Code 8342 (Deering 1975);
Md. Health Code Ann. 360A (Supp. 1977); Minn.
Stat. Ann. 149. 09 (West) (SUpp. 1977); N.
Stat. Ann. 67-20-31(a)(8) (1974); Wis. Admin.
Code, Ch. H 16. 13(6) (1974). Minnesota and Wisconsin
require an affirmative disclosure that state law does not
require a casket for cremation. The Wisconsin regulation
permits an oral disclosure, whereas Minnesota requires
that the disclosure appear on the statement of charges.
The Maryland statute also prohibits representations that
a casket is required.

The type of container permitted is usually not specified.
The Wisconsin regulation states that the crematory may
require that human remains be placed in a container
that insures protection to the health and . safety of the

persons handling the remains, provides a proper cover ing
for the remains and is composed of suitable materials
that when burned would not endanger the heal th of thepublic. Wis. Admin. Code, Ch. H 16. 13(6) (1974).
Florida Rule 21 J- 03(g) prescribes the kinds of con-
tainers crematories may require, specifically citing the
acceptabi 1 i ty of cardboard and wooden con ta iner s.
B. Hirsch, Vice Chairman, Pennsylvania Stat Board of
Funeral Directors, Tx 12, 507; H. DeVol, member,
Washington, D. C. Licensing Board for Funeral Directors and
Embalmers, Tx 14, 127-28 (practice is against the policy of
the Board); H. Lucas, member, Michigan Board of Mortuary
Science, Tx 3830-32. Mr. Lucas ' statement, however, is
belied by the Board' s failure to act on this very com-
plaint in a well- publicized incident. See $95 Cremation
Costs Widow $897 Extra , Detroit Free Pr ess , Feb. 6, 

Section A, at 3, III-B-6; J. Snow, Michigan Office of
Services to the Aging, Chi. Stmt. at 2-3; S. Waxer,
Michigan representative, Consumer Federation of Amer ica,Tx 4203-04.

R. P. O. at 64.

Id.
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requirements are in effect, and that they cause an extr
unnecessary expense for consumers.

10l The Presiding Officer
also found that funeral directors frequently fail to provide
alternative containers or inform customers of their avail-

- ability, 102 and bhat consumers often have no knowledge of
such alternatives or of what the law requires.

l03

. These findings are fully supported by the evidence. A
review of the full record also demonstrates, however, that
the Presiding Officer was unduly sanguine in concluding that
casket for cremation requirements among funeral homes and
among crematories is not a prevalent practice.

104 In addition
to direct testimony and statements filed by consumers and
industry members, a variety of investigative studies reveal a
very broad incidence of casket for cremation re uirements by

funeral directors in all parts of the country.
l 5

In fact, we have received more complaints about casket
for cremation requirements than any other abuse. It is also
apparent that in some instances the casket requirements
emanate from crematories. 106 The practice has inspired pro-
hibitions similar to the recommended rule in at least five
states and an acknowledgment that the practice is improper by

officials of several others .
107

While some industry representatives sought to minimize
the economic significance of casket for cremation requirements
by maintaining that the pr ice difference between a casket and
an alternative container is small,

108 the evidence is to the

101 Id.
102

103

104

105

106

107

108

Id.

Id. at 62.

, at 62, 64.

See evidence cited in notes 13, 14, 18, 21, 23,
34- 37, 41- 45, 47- 58, 60- 61, 64 and 68, supra

28, 29,

See note 69, supra

See notes 96-98, supra

See , D. Murchison, counsel, NSM, Tx 12, 418. Although
NSM' s counsel conceded that " there is no justification
for requiring purchase of an expensive casket where
immediate cremation is a desire , he argued for allowing
funeral homes to use their least expensive caskets as
suitable containers " because " these generally are not

a great deal more expensive
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contrary. A variety of cardboard, composition and -wooden con-
tainers can be purchased b) funeral directors at wholesale
prices between $2 and $30. 09 Even with a generous m

Ylk- up,
such containers cost no more than $20-$65 at retail. 0 By
contrast, the least expensive caskets funeral homes have--
usually plain pine wood or cloth covered wood--cost approxi-
mately $50-$120 111 at wholesale and are usually sold at
retail for between $150 and $250. 112 In some cases, the
least expensive casket is a metal or solid wood model costing
$250-$450. The least expensive casket together with the
Service fee charged for the least expensive cremation obtain-
able will often cost $400-$600 or more. 113

109

110

III

112

113

See note 73, supra

Id.

In 1975, the average wholesale price for a cloth-
covered casket was $98, according to the Casket
Manufacturers Association. Am. Funeral Director,
April 1977, at 54. For 1976, the figure was $100.
CMA Management Newsletter, Jan. 25, 1978 at 2.

Some industry representatives testified that least
expensive caskets were sold for as low as $65, A.
Dunn, Secretary, Oklahoma FDA, Tx 8924 or $80, D.
Murchison, counsel, NSM, Tx 12, 598. Consumer com-
ments, surveys, and testimony from other funeral
representatives suggest, however, that prices in the
vicinity of $200-$250 are more typically ,encountered.
See , D. Boyd, New Hampshire consumer;Tx 1690;
R. Coats, President, Michigan FDA, Tx 3783; J. Berks,
California NRTA/AARP, L. A. Ex. 2(13); New York consumer
complaint, VII-I04; B. Kronman, A Death in the Family: A
Guide to the Cost of Dying in New York City, Nassau and
Suffolk (Sept. 1974), NYPIRG Ex. 6(C) (NY), at 6 (cost
survey reporting that least expensive caskets ranged from
$70 to $385); Minnesota Office of Consumer , rvices, 1972
Funeral Homes Study, Chi. Ex. 43 (Chenowe at 6-
(Table I reporting that the cost of the least expensive
casket ranged from $67 to $220 at funeral homes
surveyed) .

See, , Comments of Maine Publ ic Interest Research
Group, II-C-1400 at 1 (1975 survey of 116 out of 166
Maine funeral homes revealed that the cost of direct
cremation ranged from S205 to $821, with an average cost
of $468); Division of Consumer Affairs, Delaware Depart-
ment of Community Affairs and Economic Development, Sur-
vey of the Funeral Industry in Delaware 5 (Nov. 1974),
VI-D-9 (survey of Delaware funeral industry found an
average price of S450 for direct cremation). See also
D. English, Florida consumer, II-B-1464 (cremation cos
$946); J. Rajcsanyi, Ohio consumer, II-B-I016 (cremation
cost $600); R. Harmer, CAFMS Board, D. C. Ex. 7 at 17 (least
expensive casket added $400 to cost of the cremation).
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It is also apparent that when a casket is required for-
cremation, it is not always the least expensive casket that
the consumer ends up with . 114 Once the funeral director
indicates that a casket is required, the CQnsumer often can
be persuaded that a more experisive one is " suitable " even if
viewing and services before the cremation are not contemplated.

115

Since many funeral homes do use less expensive alterna-
tives to caskets for cremations, 116 it is clear that they are
feasible as well as available. Given the unnecessary expense
to the consumer that results from coerced purchase of a
casket, the lack of legitimate justificiation for the
practice, and the minimal compliance burden imposed by requir-
ing that alternative containers be made available, we believe
that the record taken as a whole clearly demonstrates both the
need for and the propriety of this provision of the rule.

The Recommended Rule

Descr iption (Casket for cremation)

Section 453. 2(d) of the recommended rule makes
unfair or deceptive act or practice for any funeral
industry member

it an
serv ice

(1) Or any crematory, to require by rule,
regulation, policy or otherwise that a casket be
purchased for cremation;

(2) Or any crematory, to claim directly
or by implication that a casket is required
for cremation;

( 3 ) To fail
container to any
such a container

to make available an alternative
consumer who desires to purchase
in lieu of a casket for cremation.

This provision prohibits a funeral director or crematory
from requiring a casket for cremation or representing either
directly or by implication, that such a requirement-elsts.
In lieu of a casket, this section requires that alternative

114 The record contains examples of consumers paying $695
for a casket, Comments of NRTA/AARP, II-C-1516, at
sample letter 5; also $750, A. Groves, Florida consumer,
II-B- 1851; and $800, H. Birrell, New Mexico consumer,
II-B-1379; P. Leimkuhler, Missouri consumer, II-B-356.

115
See, , Kansas consumer, VII- 4; G. Richardson,
Presiae, Memorial Society of New England, Tx 1387.

116 See notes 75, 77, supr
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containers be made available to funeral custom rs. an as a
result, preempts any inconsistent state regulations. 117

The provision proceeds from the basic right of the con-
sumer to determine appropr iate funeral arrangements. The rule
is necessary because funeral directors have thwarted consumer
attempts to arrange for simple low-cost dispositions by manda-
tihg casket purchases. The desire for simplicity or economy
has been foiled both by explicit funeral home and crematory
requirements that a casket be purchased, and by more subtle
implications to unknowing consumers that a casket is neces-sary. Moreover, even when such requirements and implications
have been absent, the failure to have alternative containers
available has enabled funeral directors to frustrate the
wishes of consumers by requiring the purchase of a casket.

Requiring a customer to purchase a casket not only denies
the consumer the less expensive alternative, but also facili-
tates funeral director efforts to sell the consumer the most
expensive casket possible. It is in the nature of a tie- in-
sale -- a practice prohibited under the antitrust laws. The
funeral director has market leverage because the consumer must
go through him to arrange the disposition of the dead and
because the consumer is distraught and dependent. Having what
the consumer needs (the ability to arrange for a cremation)
the funeral director can exploit his leverage to sell
something the consumer may not want -- a casket. The funeral
customer who attempts to arrange for a low- cost or simplified
disposition finds himself subjected to the full range of cas-
ket merchandising s rategies geared at selling profitable cas-
kets . 118 The elimination of casket for cremation r equirements
and the affirmative availability requirements will curtail

117

118

While the rule is directed specifically to the problem
of casket requirements for cremation, much of its
log ic has some application to ground bur ials as well.
For example, it would make good practical s se to
have cardboard containers available for a-rmily wish-
ing to use a burial vault. While some might regard
a cardboard box as insufficient for services with
the bod present, some services utilize a cloth pall
draped over the casket or other container for the
remains. This would produce a considerable savings
and would afford the consumer a wider choice in his
selection of funeral merchandise. The recommended
rule does not, however, address the duty to make
available alternative containers for burial. See
There Must Be a Better Way , Mortuary Management,
Oct., 1976, at 34.

See discussion of Section 453. 4 of the recommended rulernPart Two, Section VII, infra.
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a- lowsuch tactics since consumers will now be able to choose
cost disRosi n without having to purchase unnecessary
merchand lse.

In addition to allowing consumers the rreedom to bury
their dead in the manner they desire, significant dollar
savings should result from the rule. The price difference
between ,alternative containers and inexpensive caskets is
subst ial and consumer savings are likely to be consider-able. Alternative containers are sold at retail by funeral
directors for between $20 and $50. 121 Retail casket prices
can reportedly be as low as $80. 122 However, since the aver-
age wholesale cost for cloth-covered caskets (which are us
ally the least expensive units available) was $98 in 1975, 23
retail pr ices for least expensive caskets tend to be in the
$150-$250 range.

Industry response to the proposed provision was varied.
Several funeral trade associations, including the National
Selected Morticians, 124 the California Funeral Directors

119

120

121

122

123

124

In contrast,
and Michigan
supra

see discussion of the Maine, New Hampshire
state requirements at notes 89, 90, and 94,

See notes 73, 111, 112, supra

See D. Murchison, counsel, NSM, Tx 12, 598; N. Heard, Pensylvania
fune ral director, Tx 13, 154. This price allows for an adequate
mark- up over wholesale. Funeral directors can obt
cardboard containers suitable for cremation for as little
as $2. 00 according to the co-founder of a direct cre-
mation operation. T. Sherrard, Telophase Society, Tx
7962. Others use figures of between $4. 00, (C. Denning,
Neptune Society, Tx 7762); and $12. 50, (R. Cohen, Executive
Secretary, CAFMS, D. C. Ex. 39 at 7). See note 73, supra

D. Murchison, counsel, NSM, Tx 12, 598. Pine boxes were
reported to be furnished for $65. A. Dunn, Se cary,
Oklahoma FDA, Tx 8924.

Figures reported by CMA, Am. Funeral Director, April
1977, at 54.

Comments of NSM, II-A-661. NSM' s comments declared:
NSM supports " unequivocally Section 453. 2(c) (now
Section 453. 2(d)J concerning ' Casket for cremation.
There is no justification for requir ing the purchase of
a casket for immediate cremation. Id. at 20. Dur ing
the organization s oral presentation Mr. David Murchison,
NSM' s counsel, stated, however, that " suitable container
should be defined to include a funeral director s inexpen-
sive minimum casket. Tx 12, 418-19, 12, 598. As previously
noted, this would result in some instances in the con-
sumer having to pay $200-$500 for the minimum casket
instead of $40 or less for a simple alternative container.
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Association 125 and the Funeral Directors Alliance of
California 126 expressed support for a prohibition on casket
for cremation requirements. Al though the NFDA' s Executive
Director has stated that the imposition of such a requirement
justifies a complaint, the Association s comment refused to
address the issue directly 128 and stated that some discussion
of alternative containers is included in advice given to
families . 129

Perhaps the most vir ulen t oppos i t ion to th i s sect ion of
the proposed rule carne from industry members who espouse a
fundamental belief in the importance of a casket 130 and
believe the proposed rule will wreak havoc on their right

125

126

127

128

129

130

Comments of California FDA, II-A- 673. The California
Funeral Directors Association noted that California law
already contains such a prohibition. Id. at 7.

Comments of the Funeral Directors Alliance of California,
II -A - 534 .

Interview with H. Raether,
(Feb. 1975), Chi. Ex. 2(2)

Executive Director, NFDA
(Hirsh) at 

See Comments of NFDA, II-A- 659 at 52. The comment
sta tes that " (fJuneral directors are not responsible
for any law, regulation or crematory regulation which
requires any particular form or type of casket or con-
tainer for cremation. Id.

They are given the facts as to a service with or without
the body present. They are advised as to (the) propriety
of a casket or a rigid container of the most minimal sort
when final disposition is to be by cremation.

li. 
at 35.

See T. Lord, Maine funeral director, II-A ; Comments of
OGR , II-A-666. The OGR comment states that a Casket is
necessary in light of the need to transport bodies to the
crematory, the r ar ity of cremat ion cho ices, and " a
fundamental belief in the importance of the funeral
service (including the use of a casket) which is shared
by a major ity of the members of the funeral profession
and the public at large. " Id. at 13-14. But see
statements of industry mem rs, note 17, sur which
show that the need for a casket to transport a body is
untrue and statistics, note 1, supra , which indicate that
cremation accounts for nearly 40% of dispositions in the
western portion of the United States.
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to do business. 131 The industry concern for dignity in a
funeral service merits attention, but such concern cannot
cancel the consumer s right to choose funeral arrangements
appropr iate to his or her needs, and cannot justify the
funeral director s inclination to substitute his economic or
philosophical preference for that of the funeral customer.
Moreover, virtually all businesses are subjected to limita-
tions designed to safeguard the rights of consumers, employ-
ees 132 or competitors. 133 Because the bereaved consumer

arranging a funeral cannot practically go from funeral home to
funeral home in search of alternative containers, the funeral
director has a particular responsibility to offer a full
range of merchandis 134 to a consumer who finds himself in a

particularly disadvantageous bargaining position.
;f'

A significant amount of industry opposition centered
around alternative containers and maintained that requiring
industry members to furnish alternative containers would
create added inventory and storage costs. 135 In an effort to
minimize compliance costs, however, the rule does not
require funeral directors to stock alternative containers on
the premises, but only to make them available. Thus, if
storage space is at a premium, a funeral director would be in
compliance with the rule if he were able to obtain a container

131

132

133

134

135

See Comments of Tennessee FDA, II-A-28 at 1; Comments
orOGR, II-A- 666 at 14. The OGR comment states that
(tJhis subsection of the rule would appear to require

that funeral dir.ectors maintain a stock of suitable
containers whether or not they now do so orwl)ether
or not, in their professional judgment, they feel that
such an item r epr esen ts an appropr ia te approach 
bur ial. If this is indeed the intent of the rule,
it represents an unconstitutional taking of property
from funeral directors without due process of law. Id.

See, , Occupational Safety and Health Act of 1970,
Pu b . L. No 91- 5 9 6 , 84 S tat. 1590. 
See , Sherman Act, 15 U. C. S 1-7 (1976) and
Clayton Act, 15 U. C. S 12 (1976).

Industry-adopted codes of ethics point to this respon-
sibility when they call for the availability of a full
price range of services and merchandise. See , NSM
Code of Good Funeral Practice, D. C. Ex. 20, Flooda Code
of Ethics; I-A-126; Texas Code of Ethics, I-A-126.

, ,

, J. Couch, member, Illinois State Board of
Examlners, Tx 2948.
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from a supplier or even another funeral director . 136 Further,
alternative containers, which represent a small inventory
expense, wholesaling for as little as $5 each, 137 are often
collapsible, thereby minimizing storage problems.

Fewer purchases of caskets should not necessar ily resul t
in economic burdens. Mr. Ellsworth Purdy, president of
UQiservice Corporation, which operates twenty-seven funeral
homes in Oregon, Washington, and Arizona, instituted a pro-
gram called " Life-Centered" funeral service in 1972. 138 To
implement this program, which is premised upon the idea
that expensive bur ial caskets may not always be relevant to
the death ritual, 139 a sign in the lobby of Uniservice
homes proclaims that a casket purchase " is an option not a
requirement. ,,140 In pla e of a casket, Uniservice offers
minimal body containers, 41 although customers are permitted
to select no container whatsoever. With these options
available Mr. Purdy found, in analyzing 1, 142 cases, that
73. 5% of his clients chose some type of casket, 14. 9% chose
the body container, and 9. 1% rejected any container. 142 Despite
the fact that 24% of his customer do not purchase a casket,
Mr. Purdy s approach has not had an adverse effect on profics. 143

136

137

138

139

140

141

142

143

In New Jersey, a funeral director has purchased a large
quantity of alternative containers and is making them
available to other industry members. M. Damiano, New
Jersey funeral director, Tx 1315.

Progressive Mortuary Methods, March, 1976, II-A- 860 at 8.

Letter from E. Purdy to
Gerontology, University
Ex. 3 ( 10 ) .

Dr. F. Scott, Oregon Center for
of Oregon, (Dec. 15, 1973), Sea.

This
Li fe
3 (6)

option, moreover, is not limited to cremations.
Centered Funeral Services (display sign), Sea.
(Purdy).

Ex.

E. Purdy, There Must Be A Better Way , Mor
Management, Oct., 1976 , at 

Id.

E. Purdy, Oregon funeral director, Sea. Ex.
Even if viewing is desired, a casket is not
reusable viewing dais is available. Id. at

3 at 20.
necessary; a
18.

Cf. S. Hausmann, Exec. Director, New Jersey FDA,
510; R. Thompson, Connecticut State Board of Examiners

of Embalming and Funeral Directors, Tx 1983; T. McCurdy,
Iowa funeral director, Tx 3453; R. Coble, North Carolina
funeral director, Tx 10, 286; J. Kerr, Sec y-Treasurer,
FDA of Kentucky, Tx 3058. See also R. Perry,
Tx 9150 (a FTC- sponsored survy-oAtlanta funeral
directors revealed no opposition or expectations
of financial burdens regarding Section 453. 2(d)).
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Modifications

The recommended rule provision has been modified to
reflect the evidence collected in the course of the proceeding

- and to assure a full range of unrestricted options for the
funeral consumer without imposing burdensome requirements on
the funeral director. provision 453. 2(d) (1) and (2) will
prohibit any funeral director or crematory from requiring a
casket for a cremation held after a funeral service. The
limiting phrase " who arranges cremations " has been deleted to
clarify the fact that the rule applies to all funeraldirectors. Similarly, the rule is no longer limited to

immediate " cremations.

Operation and Analysis

The recommended rule has impor tan t impl i ca t ions for both
industry members and consumers, and it will affect existing
regulation in at least one state.

While the proposed rule prohibited casket requirements
only in situations involving immediate cremation, the modi-
fications in the recommended rule prohibit casket requirements
for any type of cremation . 144 This means that the funeral
director cannot require customers to purchase a casket even if
a customer is arranging for cremation after a funeral service.
While a funeral director will be free to point out the
aesthetic aspects of using a minimal cremation container for
viewing, he will not be able to interfere with a customer
selection of the type of merchandise and service desired. The
rule, moreover, does not preclude a funeral director from
using caskets in other ways. Rental caskets could be avail-
able for use during the funeral service or a viewing dais
could be made available for the laying out of remains . 145 In
addition, funeral directors will also be free to determine the
type of alternative container they make available - be it
cardboard, press-board, a simple wooden box or whatever. 146

144

145

146

The dropping of the limiting language " immeilEe " also
brings the recommended rule into conformity with some
state provisions which have addressed this issue. Rules
in Maryland and New Mexico prohibit requirement of a
casket for any type of cremation. Wisconsin requires a
disclosure that state law does not require a casket for
immediate cremation and California and Minnesota have
prohibitions against cremator ies enacting casket for
cremation requirements. See notes 96, 97, supra

See note 140, supra

Various containers, acceptable in a number of states,
are available and vary considerably in price. See
notes 73, 121, supra Some funeral directors a some
cremator ies have obj ected to pouches as alternative
containers on grounds that it is easier to transport
a body to the crematory in some kind of rigid container.

(Continued)
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This will permit the funeral director to complywith any cre-
matory requirements regarding rigidity or combustibility. 147
The staff, however, recognizes that cremator ies, possibly at
the urging of funeral directors, could enact severely restric-
tive requirements which effectively limit the type of alterna-
tive container acceptable. If such a response is detected as
a circumvention of the rule, appropr iate action would need to
be taken.

Another circumvention of the rule s attempt to assure
that low-cost options are readily available is possible if
funeral directors substantially raise the price of the alter-
native containers. While the staff has refrained from recom-
mending specific dollar limitations on the alternative prices,
we are aware of this potential abuse. The best safeguard
against such increases will be the improved competitive envi-
ronment which will be created by the implementation of the
recommended rule. As funeral directors find themselves in
price competition with each other and with direct cremation
companies, it will be in their best interests, as well as the
consumer s, to keep alternative container prices at a reason-
able level.

146 (Continued)

See B. Bruce, past Pres., CANA, Tx 10, 689-90 However,
var ious kinds of stretchers and pallets are commonly
used by morgues, funeral directors and cre r ies
which could be used in conjunction with whatever pouch
or cardboard box actually encloses the body. See
notes 76, 77, 80, 81, supra

147 CANA crematories require a rigid, opaque, and safely
combustible container. B. Bruce, past President, CANA,
Tx 10, 689-90. The alternative containers, required
to be available by this rule are compatible with this
requirement. Because funeral directors can therefore
comply with crematory requirements, the rule should
not result in crematories receiving containers incom-
patible with their operation.
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The problems associated with casket for cr matiGn require-
ments have received some recognition at the state level and
corrective measures, similar to the recommended rule, have
been enacted in several states. The rule will conform with
prohibitions on casket for cremation requirements in force in
Maryland and New Mexico and extend the crematory prohibitions
which exist in California, Florida, and Minnesota to funeraldirectors. It will preempt Massachusetts regulations which
req ire use of a " suitable casket" 148 and clarify regulations
in those states which require a body be " suitably casketed" or
the use of a " suitable casket.

The funeral director will thus not be allowed to rely on
state law or regulations which require consumers to purchase
a casket for cremation. This is clearly stated in Section
453. 2(d)(1): it is an unfair or deceptive act or practice for
any funeral director or any crematory, to require by rule,
reg ul a ti on, pol icy or otherwi se tha t a casket be purchased
for cremation. Thus, the rule will prevent rel iance on
state enacted requirements and preclude possible industry
circumvention of the rule through industry inspired state
regulations requiring casket use. The rule, however. does
not preempt state health requirements. Therefore, in those
instances where state regulation requires casket use in cases
of death by contagious disease or other circumstances, such
a requirement would be unimpaired and in force.

148 Several Massachusetts funeral directors testified that
they understood the law to permit use of alternative
containers. See note 88, supra While the recommended
rule may appear to contradict the actual reg 1Btory
language, it appears it may not interfere wtc the
operative understanding that all funeral directors
have of state law. However, this interpretation only
came to 1 ight after the proposed FT2 rule was announced,
and there is no indication that the interpretation has
been widely disseminated to Massachusetts funeral directors.
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Section V. OVERCHARGES ON CASH ADVANCE ITEMS

Analysis of Record Evidence

Introduction
In the typical funeral arrangement, the consumer must

not only the fees charged by the funeral home for the
merchandise and services it provides for profit, but also
one or more related ancillary charges commohly known as
cash advance items. These advance items are charges for
services and merchandise which the funeral home arranges
for, but which are actually provided by a third party.
Examples incl ude obi tuar y not ices, flower s, cemeter y or cre-
matory fees, rented limousines and the like. They are called
cash advances " because the funeral home advances the amount
(or agrees to pay it later) to the third party, then seeks
reimbursement from the customer directly, by adding the
charges to the funeral home s final bill.

Cash advance charges are completely separate from, ar.d
additional to, the funeral director ' s own charges. They
usually appear on the funeral bill under such headings as

accommodations,

" "

cash advanced for the convenience of the
family,

" "

cash disbursements, " and " cash advanced for your
convenience. " 1 This terminology clearly indicates the basic
conception of these charges both by the funeral home and the
consumer; that is, that the family is simply reimbursing the
funeral director for cash outlays. The traditional use of
such terms, as well as the obvious fact that these items are
being provided by the third party, create the expectation
that the amount billed is the same as that paid ' or owed.

Our investigation revealed, however that some funeral
homes have generated extra revenues by charging their
customers more for cash advance items than the funeral home
actually paid out. Sometimes, this has been accomplished by
simply inflating the amount of the charge on the customer 'bill. In other instances, the same effect has been achieved
by the funeral home securing some form of kickb K or rebate
from the supplier of the cash advance item after charging the
customer the full price. A variation on this theme involves
the retention by the funeral home of some kind of commission
or agent' s fee from the cash advance supplier while the
customer is charged the full pr ice.

Cash advance charges often can be substantial sums
because of the large number of items which may be billed in
that fashion. Most funeral statements include some or all
of the following cash advance items: cemetery or crematory

See , the funeral bills submitted by: R. Stubbs,
Florida consumer, II-B- 47; I. Raunick, Florida consumer,
II-B-56; I. Foster, New Jersey consumer, II-B- 65;
W. Castedello, Florida consumer, II-B-494; W. Young,
New Jersey consumer, II-B-665; E. Horrigan, Florida
consumer, II-B-707; L. Roberts, New York consumer, II-B-727.
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charges, flowers, clergy honorar ia, obituary notices i auto-
motive rental, professional pallbearers, musicians, nurses,
transportation costs, grave markers, vaults, death certifi-
cates, telephone or telegraph charges, _ tolls and gratuities.
Based on fu eral industry statistics, the average funeral
bill has a total of approximately $175 in cash advance
charges 2 although the totals can run to $600 or more. Since
there are approximately two million deaths annually, consum-
ers pay nearly $350 million for cash advance items each year.
Obviously, if consumers are overcharged in even a small per-
centage of the annual funeral transactions, the aggregate
consumer losses can be quite substantial.

"".

'1!

The practice of overcharging on cash advance items has
elements of both deception and unfairness. Where headings
such as " cash advances " or " accommodations " are used, the
funeral home affirmatively leads the consumer to believe
that it is only seeking reimbursement for out-of-pocket
expenditures on a dollar-for-dollar basis. Even if items
such as obituary notices, flowers and cemetery charges are
listed under a more neutral heading (such as " other charges
the consumer expects the funeral home to be seeking only
reimbursement, not additional profits, because the items
are not considered part of the funeral home s sales offer-

ings and because , the funeral home separately collects charges
for its own merchandise, services and facilities.

Inflating the cost of cash advance items cannot be jus-
tified as a means of collecting for the services of arranging
for the items because of the deception element descr ibed and

because doing so would amount to double-charg ing th consumer.
The funeral home already receives compensation 'for its serv-
ices in the unit price charged or in more detailed breakdown
in the fee for " professional services " or " services of funeral
director and staff . "4 The cash advance markup would only be

V. Pine, A Statistical Abstract of Funeral Service Facts
and Figures 38 (1977) (hereinafter cited as NFDA Facts
and Figures). This figure is quite conservqtv"e and
the average may be considerably higher. See Part I,
Section IV, supra

See , Chi. Ex. 5 (Siegel bill).
Although the description of what is included under "pro-
fessional services " varies, one typical funeral home
statement reads " completing every detail including:
arrangements, direction filling certificate, securing
permit, and preparing obituaries. Atl. Ex. 10 (Wright).
See also A. Dunn, Oklahoma funeral director, Tx 8919;

olman, Oregon funeral director, Tx 12, 151; (charge
for arranging cash advance is normally included in profes-
sional services fee). It should be reemphasized that
regardless of what heading is used for cash advance items,
the funeral buyer s ordinary expectation is that the
funeral director is seeking reimbursement for out of(Continued)
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a second service fee, a hidden surcharge, which the onsumeris unlikely to detect because he or she will seldom be in a
position to know the actual amount charged by the third party.

Overcharges on cash ' advance items may also be effected
by failing to pass on discounts, rebates or kickbacks which
the funeral director receives from the third party. If aflorist provides a kickback to obtain funeral business, or
if the local newspaper offers a volume discount on annual
lineage purchased for obituary notices, the funeral director
effectively overcharges his customer and secures extra reve-
nue for himself if he fails to pass on these discounts, kick-
backs, or rebates. The customer is deceived as to the
actual charges and unfairly double-billed for the funeral
director ' s services. 6

The Evidence

Although hard evidence of cash advance overcharges is
difficult to acquire without extensive, time-consuming use
of compulsory process, the record contains evidence of cash
advance overcharges on a number of different items. 
addition, there is wide acknowledgement by funeral industry
leaders that the practice of inflating cash advance charges
is an abuse which warrants proscr iption, and which can prop-
erly be banned without hardsbip to ethical funeral directors.

Reports of overcharges on clergy honoraria were cited by
industry sources, including reports of charges for clergy fees

(Continued)

pocket expenses. The funeral director
the newspaper s obituary notice or theetc.

is not selling
crematory s fee,

The funeral director/consumer relation can b iewed from
an agency perspective. In an agency context it has long
been held that " the agent (funeral director) is account-able to the principal (consumer) for any profits arising
ou t of the tr ansaction he is to cond uct, and he mus t notact adversely to the principal' s interest, either to bene-
fit himself or another.

W. Edward Sell, Agency 2 (1975).
The FTC has held in a number of consent orders that retail-
ers, distr ibutors and other businessmen may not misrepre-
sent any charges. See Taylor Mobile Homes, 82 FTC 1145
(1973) (selling price, markups and wholesale costs were
misrepresented); Furniture Showrooms of Clarksville, Inc.,
et al., 83 FTC 1491 (1974) (markups of furniture were
mlsrepresented); and Baldwin-Lima-Hamilton Corporation,
74 FTC 217 (1968) (confidential rebates or allowances
were held to be a violation of Section 5 of the FTC Act.
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when nothing was paid out to the minister. 
7 A Californi

funeral director reported that in his area, volume discounts
on cremation charges of up to $45 are not passed on to funeral
consumers. Other items mentioned by industry sources from
allover the country on which funeral directors have overcharged
customers include flowers, newspaper obituary notices, deliv-
ery serv ices, and cemetery or crematory charges. 9 A member

of the Connecticut funeral board acknowledged that misrepre-
sentations of cash disbursements do take place.

10 In addi-
tion a member of the New York funeral board testified as
to the existence of kickbacks on flor ist fees and markups
on obituary notices.

Surveys and investigations of funeral homes indicate
that overcharging on cash advances is not an isolated or
localized occurence. In response to a membership survey
voluntarily conducted by the California Funeral Director
Association, hirty-five funeral directors admitted charging
more than the amount paid to third parties on cash advances .
Similarly, the FTC ' s District of Columbia survey found that

See , R. Ebeling, former managing editor, Mortuary
Management, Tx6884; J. Page, owner, mortuary school,
Tx 7386. Although inflating clergy honoraria is consid-
ered an especially odious form of cash advance overcharg-
ing, a number of other witnesses testified about its
usage. See , D. Haun, Oklahoma clergy, Tx 1 475- 8l;
G. Marshall, Massachusetts clergy, Tx 1194; S. Fritchman,
California clergy, - Tx 6515.

R. Yount, L. A. Stmt.

J. Todd, Arkansas funeral director, Tx 8754. N. Gregory,
former California funeral director, Tx 8645; G. Brown,

Vermont funeral director, Tx 12, 067; R. Mee, owner

of wisconsin Casket Co., III-F-16; B. Bennet, Florida
funeral director, II-A-518; H. Senison, New York funeral
director, I-A- 145.

R. Thompson, Tx 2034.

Dr. J. Marcelli, member, New York Funeral Directing
Advisory Board, Tx 579-80. It appears that in some
instances newspapers may actively cooperate in the decep-
tion by providing two different funeral bills - one for
the funeral home to actually pay and a higher one for
the cons umer 

13 % of
nature
may be

the total
of the sur-
somewha t

L. A . Ex 23.
respondents,
vey suggests
higher.

This figure represents
although the voluntary
that the actual figure
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many funeral directors reported char 'jes which evidenced sub-
stantial markups of cremation fees. The director of theMinnesota Office of Consumer Services checked funeral direc-
tor obituary charges against the amounts charged by news-
papers and discovered that some morticians were charging
considerably more than they paid .

NFDA' s annual survey of funeral home economic data
revealed a 5% overage between the reported income attribut-
able to cash advances and the corresponding expense figure.Though based upon volunteered, unaudited information from
funeral directors, thlS statistic seems to suggest an
admitted national average overcharge of 5%. 15 The presidentof an organization which provides accounting services to
1100 funeral homes in seventeen mid-western states admitted
seeing n infrequent" instances of cash advance markups .Finally, the largest funeral home chain in the country
recently consented to a Commission order which re uired res-ti tution for pr ior overcharges on cash advances.

Consumers also submitted evidence demonstrating that
they were billed substantially more than the funeral home
paid for cash advances. One consumer who had been billed
$50. 00 for a clergy fee complained that she later discovered
the clergyman had rece i ved no compensa t ion whatsoever. 18Other consumers discovered that there were significant dif-
ferences between the amounts paid by them and the amounts
paid by the funeral directors to third parties for crematory

Bureau of Consumer Protection, Federal Trade
FTC Survey of Funeral Prices in the District
21 (Staff Report), VI-D-3.

Commission,
of Columbia

S. Chenoweth, Director, Minnesota Office of ConsumerServices, Tx 3118. 
NFDA Facts and Figures 

(1977), supra note 2, at 38. this connection, it is worth noting that in a colloquy
with Dr. Pine, Howard Raether, NFDA Executive Director
acknowledged that the Wage and Hour Administration deter-
mined more than 10 years ago that cash advances should
be included in gross receipts in recognition of the fact
tha t there was some pr of i ting on cash advance items.Tx 10, 977.

W. Hahn, Pres. Federated Funeral Directors of America,
'rx 3544.

See Service Corp. Int' l, 88 FTC
adm it to any violations of law.
approximately 160 funeral homes
Canada.

530 (1976). SCI did not
SCI owns and operates

in nineteen states and

L. Shirk, Texas consumer, II-B-1210.
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services, newspaper obituary notices and
One Maryland consumer was charged $30.
tificates for which the actual charge by
each.20 death certific tes.

for three death cer-
the state is $2.

Third party suppliers of cash advance services provided
additional information which confirmed that funeral directors
do ' indeed inflate cash advances. A Wisconsin florist, for
example, st

fed that local funeral directors marked up flow-ers by 20%. Other florists stated they were forced to pay
kickbacks " to the funeral director in order to obtain
referral business. 22 Similar reports on markups came from
other third party suppliers of services, including a hair-
dresser and the operator of an air-hearse service.

Journal istic investigations have also uncovered the prob-

lem of cash advance overcharges. A reporter for the Arizona

Republic discovered that all of the fourteen funeral 
home

visited marked-up crematory fees by $30-$40 although the
morticians claimed that they pased on the exact cost.

24 A

1972 article in the Pitt

~~~~ ~~~~

Gaz cited the case

of a 79 year old woman who was charged $56 for death notices
whose true cost was close to $11. 25 nother article appear-

ing in the Denver Post reported that the largest funeral
home chain n Denvereceived a volume discount from the
Post because they purchased $6, 200 worth of ad space. Asa-sult, the price funeral homes were paying was 49. 5 cents

See , D. Bailey, Maryland consumer, II-B- 58 (25%

markup on obituary notice); M. Martin, Califotnia con-
sumer, II -B- 1695 (overbilled $62. 75 on crematory charge);
C. Ex. 39, Stmt. of R. Cohen, Exec. Sec. CAFMS at 9 (cre-

matory and newspaper overcharges); 
Post ette

April 10, 1972, at 8, VI-D-36 (death notlces).

Maryland consumer, VII-I01.
Se. a 1 so

DaIy-;ssour iT. Fulton, Wisconsin florist, II-B- 234.
L. Abbot, New York florist, II-C- 82; M.

flori st, II -B- 2 9 7.

D. Johnson, Oklahoma florist, II-C- 15 (had to pay 20%

kickback to two funeral directors since 1948). See also
H. Daily , Missouri florist, II-B-297.

J. Phochko, air service employee, II-B- 125 (he
$60 and the funeral director charged $150); C.

Indiana hairdresser, X- 16.

charged
Harness,

T. Kuhn, Undertakers Press Customers to
Reporter Finds , Ar zona Republic, Sept.
20, VI-D- 49.

Hike Bills
14, 1975 at A-

R. Voelker, The American-

~~~~

al-li ts f Its
Life , Pittsburg, Post-Gazette, Apr. fo, 1 7Z;VI-D=1.
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a line yet they were charging families 59 cents a line.
Similar incidents were noted regarding floral discounts and
k ic kbac ks i

9 Ken tuc ky and nonpayment of cler gy honor ar i a in
Ca 1 if 0 r n i a. 

The position of funeral industry members on cash advance
overcharges also revealing of the use and impropriety of the
practice. A few funeral directors maintained that no problem
exists because funeral directors do not mark up cash advance
charges. 28 Most ind ustr y membe r s, however, condemned the pr act i 
of over charg ing on cash advances. Two tr ade assoc ia tions, NFDA
and OGR, agreed that funeral directors should not receive a
profit on items represented to be " advances. "29 Similarly,
in a resolution recommending model state regulations, the
association of state licensing boards unanimously asserted
that any items billed as "

cash advanced" ust not "by dis-
count or otherwise cost the funeral firm a different sum of
money than is billed. " 30 Other funeral directors, however,
view cash advance markups as a justifiable business practice.
The time and trouble involved in arranging for the services,
the funeral home overhead, and the extension of credit on

C. Stiff, Funeral, An Expensive Item , Denver Post, Empire
Magazine, Oct. 28, 1973, VI-D-ll.

The Higher Cost of Dyin Could Go High , Louisville
Times, D. C. Ex. 34(C). See The End Game

, ,

The Los
Angeles Times West Magaz ine , VI-D-38. See alsoR. Di Pippo, R. I. Alliance for Consumer-Po tect ion, III-F-17.

See, ., M. Waterston, Minnesota funeral director, Txjf6, G. Killeen, Michigan funeral director, Tx 3807;
C. Swartz, Pennsylvania funeral director, Tx 13, 938.

Comments of NFDA, II-A-659 at 52; Comments-o OGR,
II-A-666 at 16.

J. Myers, Pres., Conference of Funeral Service Examining
Bds., III-H-132. These groups ' policies are limited to
items billed as . cash advances, " but other words can also
convey the impression that the charge is only for the
actual outlay.

See R. Perry, consultant, Tx 9150 (FTC-sponsored sur-vey of 40 Atlanta, Georgia funeral homes indicated that
approximately one-third of the funeral directors fel 
entitled to profit on cash advance items). See also
A. Mamary, Pres., Pennsylvania FDA, Tx 12, G:-own,
Chairman, Bd. of Funeral Service, Vermont, Tx 12, 067-70.
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those items which the funeral director
ately were cited as justifications for
or rebate.

must pay for immed 
the undisclosed markup

While the states have made some effort to deal with the
problem of cash advance overcharges through funeral director-
sponsored regulations, the existing laws do not provide ade-
quate protection. The model legislation recommended by the
Conference of Funeral Service Examining Boards and adopted

a number of states falls far short of a comprehensive
prohibition on overcharges. 33 These regulations were cited
by state funeral board representatives as evidence that the

See Comments of Forest Lawn, II-A- 199 at 25- 27; J. Allen,
New York funeral director, II-A- 13 at 3; W. Cochran III,
Kansas funeral director, II-A-705 at 3; Comments of
Funeral Directors Alliance of California, II-A-534 at 15;
J. Broussard, Texas FDA counsel, Tx 9377; H. Gutterman,
New Jersey funeral director, Tx 1876. See also Subcomm.
on Activities of Regulatory Agencies of Comm . on

Small Business, House of Representatives, Federal Trade
Commission s Proposed Funeral Industry Trade Regulation
Rule: Its Effect on Small Business, H. R. Rep. No. 94-
1761, 94th Cong., 2d Sess. 24- 25 (1976), X- 2, (hereinafter
cited as H. R. Rep. No. 94-1761).

J. Myers, Pres., Conference of Funeral Service Examining
Bds., III-H-132. See also Alabama Bd. of Funeral Service,
Rules and Regulations section 52 (1975), Flor ida Admin.
Code, chp. 21J Rule 21J- ll. 02, North Carolina Gen. Stat.,
Section 90- 210. 25(e) (1976); Rules of Tennessee Bd. of
Funeral Directors and Embalmers, Ch. 0660-5. 01(1),
Wisconsin Admin. Code, section H16. 13(5).

The Missouri State Bd. of Embalmers and Funeral
Directors has a similar provision in its rules, section
120- 080(2):

No fune ral firm shall bill or cause to
be billed any item that is referred to
as a " cash advance" item unless the net
amount paid for such item or items by the
funeral firm is the same as is billed by
the funeral firm.

These states, it shou Id be noted, qu i ckly adopted the
regulations upon the Conference s recommendation which
was contained in a cover memorandum stating, " agencies
external to funeral service have expressed serious public
concern. Conference of Funeral Service Examining Bds.,
I II -H- 132.
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cash advance problem is being handled at the state 
level. 3In fact, however, the rule is entirely cosmetic, since it

is limited to only those items actually billed under the
specific heading " cash advanced. is obvious from the
funeral bills cited above , that funeral homes can use many
different terminolog ies to refer to the same type of charges , 35al though the consumer s expectation of dollar for dollar
reimbursement remains the same. By restricting the prohibi-
tion of overcharges to those charges " referred to as a ' cashadvance ' item, " the regulators have left loopholes which
essentially swallow the rule. Therefore the 

state regula-tions on the cash advance issue are totally inadequate to
provide effective protection to funeral buyers from over-
charges.

W. Harris, Pres., Board of Funeral Directors and Embalm-
ers, Oregon, II-C-1784: J. Wylie, former member, Florida
board, Tx 9727-28: J. Lutton , Chairman, Pennsylvania
board, Tx 12, 964-65; C. Lorberg, Chairman, Missouri
funeral board, Tx 4678-79: J. Couch, Member, Illinois
State Board of Examiners, Tx 2936.

See funeral bills cited at note 1, supra The confer-ence of state regulators which recommen ed this rule,recognized this fact when they used the more generic
term "monies advanced as an accommodation to the family
in anothe r recommended pr ov ision. See J. Mye r s, Pres.,Conference of Funeral Service Examinig Boards, III-H-132.

State board members admitted that funeral directors could
circumvent existing law by simply chang ing terminology
and calling the same charges something other than " cashadvance " items. See J. Wylie, former member, Florida
board, Tx 9763: K dison, Chairman of the Bd. of Examiners
for Funeral Directors and Embalmers, Wisconsin

, Tx 4259.J. Lutton, Chairman, Pennsylvania funeral bo
, Tx 12, 964.Cash advances are also mentioned in the generl pr icedisclosure rule recommended to the states in the same

urgent memorandum " from the Conference. One requireddisclosure under that provision is:
the amount involved for each of the
items for which the firm will advance
monies as an accommodation to the family.

This provision does not, however, mandate disclosure
of the actual amount advanced " only of the amountinvolved Therefore, it is a rather meaningless
requlrement by which the customer will be told what he
is being charged for cash advance items and is not a
prohibition on overcharges. See Urgent Memorandum from
the Conference of Funeral Service Examining Boards, III-132.
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The Presiding Officer ' s Findings

The Presiding Officer found that funeral directors have
indeed misrepresented and, overcharged on amounts collected for
a variety of d fferent cash advance items, including flowers,
crematory charges, obituary notices and clergy honoraria.

The Presiding Officer also condsidered and rejected the
argument that the , unfairness and deception in cash advance
overcharges could be remedied by simply requir ing the funeral
director to change the label " cash advance " or to disclose
that a service charge was being added. He noted

that is, I believe begging the question.
In truth and in fact, these are amounts
paid to outside parties for and on behalf
of the family of the deceased. They are
cash advances no matter what name is applied
to them and if the consumer is billed for
an amount in excess of the amount actually
advanced, paid or owed, then he is being
deceived. The use of any other term is
a deceptiv practice since they are cash
ad vances . 3

The Presiding Officer ' s report also notes that cash
advance markups likewise cannot be justified on grounds that
they compensate the funeral director for the cost of " carry-
ing " or extend ing cr ed i t for the cash advances. Th is is
because, in addition to charging a separate service fee,
funeral homes can charge monthly interest on funeral bill
unpaid balances (which include the cash advances). 

Based upon our detailed examination of the record, we
agree with the Presiding Officer s findings and analysis:
funeral directors have overcharged on cash advances and the
practice is both deceptive and unfair The only point on

which further commentary is necessary is the issue of the
prevalence of the, practice. The Presiding OfficeL was not
prepared to conclude that overcharging on cash 

vances was

a prevalent practice based upon the evidence he heard.
However, our analysis of the evidence demonstrated that

See R. O. at 65- 68.

R. P. O. at 67-78. The accompanying footnote adds the
point that most funeral directors charge consumers a
separate fee for their services which should cover the
cost providing the services necessary to arrange for
the cash advance item.

NFDA' s Annual Statistical Survey for 1977 indicates that
57% of the funeral firms surveyed charge interest and
13 % use some kind of finance plan. NFDA Facts and F ig- '
ures, note 2, at 37.
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cash advance overcharges are not isolated occurrences, but a
practice used with some regularity by funeral directors in
widely different parts of the country. The record contains
not only anecdotal testimony by consumers, funeral directors
and clergymen on the practice of cash advance overcharges, but
also written comments, surveys and journalistic inquiries.
Although actual comparisons of funeral home cash advance income
and expenses are not normally available, where such informa-
tion was obtained, overcharges were usually found. 40 In
addition the fact that 13% of funeral directors in California
admitted cash advance overcharges in a voluntary survey
conducted by their own trade association also suggests that
the actual incidence of the practice is considerably higher.

When this evidence is weighed with the absence of any
legitimate business justification for the practice, we believe
that the evidence is ample to support the regulation we are
recommend ing.

The Recommended Rule

Descr iption (Cash advances)

Section 453. 2(3) makes it an unfair or deceptive act or
practice for any funeral service industry member:

(1) To charge in excess of the amoun 
advanced, paid or owed to third parties
on behalf of customers for any items of
service or merchandise described as ' cash
advances, '- accommodations ' or words of 
similar import on the contract, final bill
or other written evidence of agreement
or obl igation furnished to customers.

(2) To charge customers more than the net
amount advanced, paid or owed to third
parties on behalf of customers for the
following items:

( i)
(i i)

(i i i )

( iv)
(v)

(vi)
(vi i)

(viii)
(ix)
(x)

Cemetery or crematory
Pallbearers.
Public transportation.
Clergy honorar ia.
Flowers.
Musicians or singers.
Nurses.
Obi tuary notices.
Gratuities.
Death Certificates.

services.

(3) To fail to pass on to customers the
benefit of any rebates, commissions, or
trade or volume discounts received on any

See notes 13, and 24- supr
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items enumerated in paragraph (e) (2).
If the net cost to the funeral director
for an item cannot be ascertained at the
time of a particular sale, determination
of the charges to the customer may be based
on the adjustments, discounts, or rebate
figures for the preceding accounting year.
Provided , that commercially reasonable
scounts specifically for prompt payment

of an obligation may be retained by the
funeral service industry member.

(4) To misrepresent to a customer in any
other respect the net amount advanced,
paid or owed to th ird par ties on beha 1 f
of the customer for services or merchan-
dise to be furnished to such customer.

Section 453. 2(3), in four subdivisions, prohibits
funeral directors from overcharging customers on cash advance
items. The four subparts are necessary to comprehensively
prohibit this practice because of the number of items which
can be billed as cash advances and the various ways in which
overcharges can occur. First, the rule explicitly prohibits
any markup on items billed under the heading " cash advances
or similar terms which imply that the customer is simply
reimbursing the funeral director for cash outlays. The second
provision bans markups on ten specified items which are con-
sidered to be cash advance items regardless of what terminol-
ogy is invented for use on the statement. Third, the rule
specifies that, in addition to not marking up t.hese- charges,
the funeral director must pass on to the customer any dis-
counts or rebates, except leg itimate prompt payment discounts,
which he receives from third parties on such items. Finally
subsection four prohibits any other form of misrepresentation
of amounts paid or owed to third parties.

There are two basic purposes of the prohibition on cash
advance overcharges. The provisions banning mar ps on any
item billed as a " cash advance " and other misre sentations
are designed to prevent consumers from being deceived about
these charges by requiring that in fact, as well as in
appearance, the amount billed is the same as that charged by
the third party. Secondly, the rule will ensure that funeral
consumers are no longer unfairly double-billed by the funeral
director for services he is compensated for in other charges.

Several funeral industry members, including major
industry representatives, argued that they should be able
to charge, under the heading " cash advances, " for their time
and trouble in arranging for the cash advanced items. 41 They

See Comments of Forest Lawn, II-A-199 at 25- 27; J. Allen,
New York funeral director, II-A-13 at 3 W. Cochran III,
Kansas funeral director, II-A- 705 at 3; Comments of
Funeral Directors Alliance of California, II-A-534;

(Continued)
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contend that they would be willing to disclose that they were
charging for their efforts, besides charg ing for the amount 
advanced to the third party, and that this disclosure would be
sufficient to avoid deception to the _consumer. The recom-
mended rule does not allow this practice because it would
greatly weaken the protection against double-billing. Since
the funeral director is already compensated for these services,
under his professional services fee, he should not charge the
customer again, with or without a disclosure. 42 It is impor-
tant to emphasize that the rule does not prevent funeral
directors from charg ing for their services or from making aprofit. Funeral directors will be free to continue to charge
for their time and trouble in arranging for cash advance
items in the calculation of their services fee. The rule
would merely assure that this charge is only listed with
the service charges where it will be noticed, and prevent
double-charg ing for the same services.

The final consideration in our analysis of the cash
advance issue is the special role of the funeral director.
Because of the nature of the transaction and his position of
trust, the funeral director has a greater duty than other
sellers to protect the interests of his customers. Analogiz-
ing from the law of agency, this higher duty includes the
obligations to obtain favorable arrangements for the cus-
tomer, as well as to refrain from making undisclosed profits.
Under this standard, the funeral director must not overcharge
on cash advance items, and must pass on discounts and rebates.tt (Continued)

J. Broussard, Texas FDA counsel, Tx 9377; H; Gutterman,
New Jersey funeral director, Tx 1876; W. Coffey,
Tennessee FDA, II-A-28. A related contention that the
proposed rule would forbid the making of a profit was made
by the House Small Business Committee in their Report,
X-2, at 25. See also, Comments of Int' l Funeral Services,
Inc., II-A-48a-t D. Murchison, counsel, NSM, Tx 12, 606.
As discussed in the text, this contention i allacious.
Further, it would preclude a meaningful compar ison by
consumers of funeral directors I charges. A consumer
who wants to compare funeral homes may compare the basic
professional services fee of different homes. Absent
the proposed rule proh ibi t ion when the consumer inqu ires
about fees, he will not know that a service fee is also
being added to the newspaper s fee for obituary notices,
cemetery charges for opening an closing of the grave,
clergyman s honorarium, etc. In such a context, the
quoted price for " professional service fee " would not
be an accurate gauge on which to compare mortuaries.

If the agent in dischargIng his duty gets a good bargain
or makes profits which are the fruits of the agency,
the gain or profit belongs to the pr incipal. The same
result applies to rebates, discounts of other savings
which the agent effects in the execution of the agency.
J. Dennis Mynes, Agency & Partnership 352 (1974).
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For these reasons the recommended rule requires tITat
the funeral director bill the customer only the amount actually
paid or owed to third parties for the cash advance item.
It bears repeating that this provision d es not prevent the

- funeral director , from char ing for services in arrang ing
for cash advance items as part of his service fee; it merely
restricts his ability to deceive and double charge consum-
ers.

Modifications

Only two mod if ica t ions of the cash advance rule pr 
visions were made. One modification added "death certifi-
cates " to the list of specified items on which overcharges
are prohibited. This amendment was necessary because charges
for cash advances of death certificates provide another oppor-
tuni ty for misrepresentation. 45

The other modification is the addition of the proviso
that commercially reasonable discounts specifically for

prompt payment of an obligation may be retained by the
funeral service industry member. This proviso was inserted
in recognition of industry arguments that standard prompt
payment discounts are a le itimate business practice and
should not be discouraged. 6 It should be emphasized, how-
ever, that only bona fide prompt payment discounts are appro-priate. This proviso cannot be used to circumvent the
substantive prohibitions of the rule provision.

It should be noted that many industry groups and members
believe that funeral director, must not overcharge
on cash advance items. Comments of NFDA, II- 659;
W. Harris, Pres., Board of Funeral Directors and Embalm-
ers, Oregon, II-C-1784; J. Kerr, Sec., Kentucky FDA, Tx
3024; F. Galante New Jersey funeral director, Tx 1737;
B. Hirsch, Pennsylvania funeral director, Tx 12, 508;
P. Farmer, New Jersey funeral director, Tx 2310;
R. Thompson, member, Connecticut State Board Embalm-
ers and Funeral Directors, Tx 2002; M. Heitner, member,
Minnesota Committee of Examiners in Mortuary Science,
Tx 334.

See Maryland consumer, VII- IOI (consumer charged $30
OYfuneral director for three death certificates which
could have been obtained from the state for $2 each).

See R. Grayson, Minnesota Prof. of Mortuary Law, Tx 3383.

The funeral director and third party cannot agree to
call what in reality is a kickback or rebate a prompt
payment discount. The prompt payment discount' s legit-
imacy should be measured by determining, inter alia,
whether the third party gives such discounts to-a
funeral homes in the area and the amount given for
such discounts in similar business transactions in
that area.
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Operation and Analysis

The prohibition on cash advance overcharges will not
cause operational difficulties for funeral directors or
consumers. However, several points regarding rule coverage
and operation should be discussed for clarification.

First, it should be clear that " third parties " refers
to those who are not connected with the funeral home and
does not refer to employees performing their normal duties.
That is, if the funeral home has an organist or nurse on
the staff, the ir sal ar ies should not be cons ider ed " amounts
paid or owed to third parties on behalf of customers " despite
the fact that musicians and nurses are listed in subsection (2)
of this rule provision. related problem exists when a
funeral home owner also operates a f ower shop with which it
places many orders. The regular charge to retail customers
at large for the flowers with no additional markup by the
funeral director should be billed to the customer of the
funeral home.

Finally, a practical problem raised by the industry
has been addressed by the recommended rule. Comments
pointed out that it would be impossible to pass on certain
discounts which are only computed and returned at the end
of each month or year such as those based on the volume of
business. 49 This situation is specifically provided for in
subsection (3) which allows a funeral director to estimate
the discount for each customer based on the adjustments in
the preceding year. A funeral director should easily be
able to compute the percentage of the prior year ' iscount
received from a particular supplier and apply it-to the cur-
rent advances.

This provision will not be burdensome to funeral direc-tors. The prohibition merely requires that the amount billed
the consumer be the same as that paid or owed by the funeral
director. The rule will not necessitate any new accounting
or billing procedures. Any additional time which may be
required to compute an estimated discount is ne Djible.
As described earlier, a number of states mandate disclosure
of amoun ts invo 1 ved in cash advances and pr oh ibi t mar kups
of items billed under the heading " cash advanced. The rule
provision is obviously broader, but to the extent these state
regulations overlap with the rule, they will remain as inde-
pendent author i ty.

This is not say that if the employee
some special capacity for which they
such as a driver working at night as
such charges could not be considered
billed as such.

were working in
paid separately
a pallbearer,
as advances and

Comments of OGR, II-A- 666, at 16.
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Section VI. MISREPRESENTATIONS

Analysis of Record Evidence

Introduction

",.

When a death occu rs, those who have to ar range the funer al
must make a number of difficult evaluations and decisions in
a very short span of time under extremely trying emotional
circumstances. To decide on a funeral home, form of funeral,
cemetery ar r angements and re lated matters, the surv i vor s must
attempt to incorporate into their decisions the personal needs
and wishes of family and friends, religious or philosophical
beliefs, financial considerations, legal requirements, and a
host of related logistical considerations.

Typically, those forced to make arrangements have little
familiarity with legal requirements, necessary procedures,
relevant religious observances and cultural customs. Until
recently death was largely a taboo subject, one which consumers
have been disinclined to learn about before a death actually
occurs to a close friend or relative. Usually the decision-
making process is also affected by a deep concern of survivors
for protecting the physical remains of the deceased 1 combined
with an uncertainty about what can and should be done to re-
flect such concern.

The consumer ' s emotionally distressed condition, the
time pressures and the concern for the physical well-being
of the deceased ' s body make the bereaved consumer especially
vulnerable. This vu nerability is exacerbated by inexper-
ience, lack of information, and lack of knowledge- of legal
requirements or funeral procedures. These conditions place
the consumer in a position where information is badly needed
in a hurry and where he or she is particularly susceptible
to being influenced by ignorance, misconceptions and misinfor-
mation supplied by the funeral director. By practical neces-
s i ty once a dea th occur s, the funer al d ir ec tor has to be the

,,1

See C. Parkes, Bereavement: Studies of Grief in Adult
Life 51 (1972) (in a study of recent widows, most expressed
a des ire to v isi t the graves of thei r deceased husband,
and showed concern for his comfort); R. Myers, Chairman,
Utah State Funeral Directors and Embalmers Examining
Bd., L. A. Stmt. at 2 (protection of caskets and vaults
are paramount for the peace of mind of the bereaved);
R. Blackwell and W. Talarzyk, American Attitudes Toward
Death and Funerals 36- 37 (CMA survey, 1974), VI-D-17
(Survey of 1060 consumers showed 62. 3% considered pro-
tection over the years as an important attribute; over
36. 4% viewed it as a very important attribute, the highest
very important rating among casket attributes). See
also Rev. N. DeFoe, Cremation in History and Today 22
(paper delivered at CANA convention 1976), X-7.

See Part one, Section V, supra
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primary source of the information the consumer ' needs to make
informed purchase decisions.

This section analyzes the record _ evidence on the extent
to which consumers have in fact entered funeral arrangements
handicapped by insufficient information and knowledge and the
extent to which funeral directors have distorted consumers
purchase decisions by inadequate or misleading information.

Consumer Ignorance The rulemaking proceeding confirmed
that consumers w o are forced to become funeral purchasers
often have to make decisions with little awareness of rele-
vant funeral legal requirements. In descr ibing their own
recent funeral arrangement experiences, several consumers
admitted that they lacked accurate information about legal
requirements. Clergyman, 4 co sumer group representatives, 

some funeral industry members, and state officials 7 likewise

See J. Harris, Utah consumer, Tx 8088; M. Siegel, Illinois
con sumer, Tx 2962; B. Hughey, District of Columbia consumer,
Tx 10, 365; Wisconsin consumer, VII-83; Florida consumer, VII-96.

See Msgr. E. McElligott, Director of Cemeteries for the
Archdiocese of Chicago, Tx 4072; Rev. G. Marshall, Massa-
chusetts clergy, Tx 1226-27; Rev. R. Sanasac, Wisconsin
clergy, II-C-946 ("As a pastor (for) more than 30 years
I have found many people do not have the faintest idea
as to what the (legal) requirements are

. .

See L. MacDonald, NRTA/AARP, Tx 2638-39; W. , HuttQn,
Exe cutive Di ector, National Council of Senior Citizens,
Tx 13, 145; O. Matthews, Maryland Citizens Consumer Council,
Tx 14, 055; Comments of NRTA/AARP, II-C- 1516 at 8; S. Cook,
President, Memorial Society (Conn. ), Tx 1466 (received
numerous consumer inquiries about legal requirements).
See also C. Wahl, Professor of Psychiatry, UCLA School of
Med cine , Rx 8468; B. Heveran, Assistant Attorney General,
Consumer Fraud and Protection Division, State of Illinois,Tx 4466. 
See J. Broussard, presidesnt, Texas FDA, Tx 9381; L. Coles,
Coordinator, Mortuary Science Program, Washington Technical
Institute, Tx 13, 388-89 (public knowledge of legal require-
ments is " very poor ); Re lations of Var ious Federal Regu
lato gencies and TheIr Effect on Small Business: Heari
Before the Subcommittee on Activities of R ulatory A encies
of the House Committee on Small Business (Part IV) , (96th
Cong., 2d Sess. 6 (March-July, 1976), X-2, (statement of
R. Shackelford); J. Kaster, Jr., Texas state representative
and former funeral director and casket manufacturer, Tx
6084. At least one industry member disputed this fact.
See W. Holman, Oregon funeral director, Tx 12, 179.

For example, the Attorney General of North Carolina,
a potential funeral consumer himself, conceded that
he did not know the requirements for embalming in hisstate. R. Edmisten, Tx 10, 120.
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noted the consumer ' s ignorance of this important information.
This anecdotal evidence is supported by a number of surveys
sponsored and conducted by consumer groups in var ious parts
of the country. These diverse survey? reveal that consumers
do indeed make funeral purchases uninformed about relevant
legal requirements, preservative or protective capabilities of
embalming and of caskets, and related issues. For example,
the overwhelming major ity of consumers who responded to these
surveys 9 were 8naware that embalming is not required by law
in all cases.

See M. Blum, Director, Consumer Affairs Institute, The
Att itudes and Reactions of a Limited Sample of South
Dade County Residents Toward Funeral Arrangements, D.
Ex. 11 (hereinafter cited as Blum Survey); CAFMS, Survey
of 624 consumers from Arizona, California, District
of Col umbia, Mich ig an, Oh io, pennsyl van ia, Tennessee
and Washington, D. C., D. C Ex. 39 at Ex. 2, consumer
questionnaire (509 form B respondents only) (hereinafter
cited as CAFMS SurveyJ; Dr. P. Sperlich, Ph. D., CalCAG,
Survey of Consumer Exper iences With and Attitudes Toward
Practices of the Funeral Industry, L. A. Ex. 17; CAMP,
Consumer Action Project, Survey of 139 Seattle, Washington
metropolitan area consumers, Sea. Ex. 14 (hereinafter
cited as CAMP Survey); NYPIRG, Survey of 127 New York
consumers, NYPIRG Ex. 1 (NY); M. Simmons, A Compar ison
of the Knowledge and Opinions of the Funeral Industry
Held by Urban and Rural Consumers in Central New York
State, VI-D-4; M. Simmons, Tx 3941, 5104. See also
Minnesota Office of Consumer Services, Fune ral
Minnesota: Customer Experiences 6 (1977), iI-592.

CAMP Survey, supra note 8, (63% unaware embalming is
not a legal requ rement). See Blum Survey, supra note 8,
at 31, 35 (85% unaware emba lming not required in all
cases) (short form respondents only); CAFMS Survey,
supra note 8, at 19 (72%). These figures include
those who believed that embalming was always required
and those who did not know. The figures e de those
who believed that embalming was only sometimes or never
required. Cf. M. Simmons, supra note 8 at 39 (96%
did not knoW-the only two instances in which embalming
is required in New York).

Moreover, most surveys found that a substantial number
of people erroneously believe embalming is always required
by law. See CAMP Survey, supra note 8, Consumer Attitudes
about the-Pneral Industry, at 1 (51% believed embalming
always required by law); Blum Survey, supra note 8,
at 31, 35 (30%) (form B respondents only); P. Sperlich,
supra note 8, at 13 (5%); Minnesota , Office of Consumer
Services, supra note 8 at 6 (41%). See also M. Simmons,
Tx 3941 (nearly two of every three respondents in survey
thought embalming required by law if body not donated
to science).
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These studies also revealed that consumers were - strik-
ingly ignorant on otheL issues of law and preservative value.
For instance, the surveys consistently found that a majority
of consumers were unaware that state law does not require the
use of either a casket (for bur ial or cremation) or a bur ial

11 , The following table summarizes the findings of the
three surveys which examine these other issues in detail.
The " Total % Una war e col umn r epr esen ts the combinat ion
of those who thought the proposition was true (" Thought
yes

'''

) and those who did not know.

CAMP Surve

** ~~~~

Su rv

* * *

CAFMS Survey'

***'

Total Though t Total Thought Total
Unaware yes Unaware Yes Unaware Yes

Casket 92% 75 % 81 % 2 7% 72% 3 8 %

required
law

Bur ial 56% 27% 80 % 17% 63 % 18 %
vaul t
required

law

Casket 49% 25% 41 % 47% 20%
required

law for
cremation

Vault 26% * 12 % * 55% 21%** 48% 23%**preserves
the body

Embalming 33%* 21 % * 66% 49% 60 % 39 %

pr eser ves
the body

The CAMP Survey asked whether decomposition was
prevented by embalming or a bur ial vaul t.

** 

The Bl 
for a burial
the body.

and CAFMS surveys asked whether the reason
vault or grave liner was to help preserve

*** 

At least one third of these respondents believed
that embalming preserved the remains six months or
longer.

****

All respondents (n=139)

Short form respondents only (n=120)

***********

Form B respondents only (n=509)
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vau It. The surveys al so reveal a gener al ignor ance 

actual short-term preservative value of embalming and burial
vaults. A portion of the population even harbors the miscon-
ception that they will p eserve the remains indefinitely.

Since consumers typically do not have the knowledge, the
time or the ability to seek funeral information aggressively
when a death occurs, they tend to rely on the funeral director
for guidance . 13 Funeral arrangements must be made quickly
(usually in a single meeting at the funeral home ), and the

funeral director typically becomes the sole source of relevant
information. Appear ing as a calm, sympathetic, and knowledge-
able professional, 15 the funeral director establishes a rela-
tionship which is highly valued by industry members, 

16 of
trust with grieving families.

The funeral buyer is not only reliant on the funeral
d i rector for a quan t i ty of informa t ion but also on the accu-
racy of any information dispensed. with little independent
knowledge of funeral requirements and options the consumer is
rarely able to recognize or challenge erroneous information.
The undertaker s representations about legal and cemetery
requirements, religious customs, or public health concerns
will often determine the consumer s selection of funeral
arrangements. If the consumer is mistakenly led to believe
that certain services or goods are " required, " additional,
unnecessary, expenses will be incurred. Similarly, the con-
sumer s concern for the deceased' s remains can be exploited
by misrepresenting the preservative or protective value of
embalming, caskets o vaul ts. These statements need not be
blatant falsehoods to be effective in the atmosphere surround-
ing these decisions, but may be messages conveyea by more
subtle means. In some ins tances, the fa i 1 ure to dispel m is-
conceptions which the family already exhibits about funeral
requirements or offerings will also result in decisions being
made on the basis of incomplete or misleading information.

------

See CAFMS Survey results, SUEra note 11.

See, , M. Simmons, Tx 3946 (consumer pointed to
fUeral directors most often as the best source of
information about funerals); R. Tucker, The Funeral
Industry and Antitrust Laws, VI-A-42, at 1-2 (" Most
people ar e ignor ant of the laws and customs of bur ia 1,
so the undertaker becomes counselor /advisor as well
as merchant. ); Comments of NRTA/AARP, II-C-1516 at 

See Part One, Section IV, V, 

See Lamers, Grief and its Katharsis , in Grief and the
Meaning of the Funeral 258 (0. Margolis, H. Raether,
A. Kutscher, R. Volk, 1. Goldberg & D. Cherico eds. 1975)
(funeral director as bereaved ' s counselor); C. Parker,

note 1 at 155. See also H. Raether, and R. Slater,
The Funeral Director and His Role As a Counselor (1975).

See Part Three, Section I(C), infra.
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These issues were thoroughly explored dur ihg therule-
making pro eeding. Evidence on the occurrence of misrepre-
sentations and the extent to which consumer s purchases are
based on inaccurate or inadequate know edge was received from
various sources. Some evidence of the abuse in this area was
revealed by consumer complaints, but, since a complaint about
deception presupposes some awareness (or at least some suspi-
cion) that one has been deceived , the root of the problem (i. e.,
widespread ignorance) precludes the use of complaint statis-
tics as a valid index of the incidence of misrepresentation.
Additional information was, however, provided by other sources,
including clergymen, funeral directors, and surveys which more
accurately depicts the extent of the problem.

The Ev idence

Misrepresentations of law Consumer testimony revealed
that unknowledgeable funeral home customers have bought cas-
kets when they did not need to because of false statements
as to their necessity. An Arkansas consumer testified as to
such a misrepresentation of Arkansas state law and how it can
preclude a choice that would otherwise exist:

. we saw no need for caskets of any
sort since they were to be cremated.
(The funeral directorJ replied that
caskets were required by law, even in
the case of cremation. I reluctantly
agreed finally that we would bu caskets
for them since it was the law.

A Connecticut woman reported that while arrang ing a cre-
mation, the funeral director showed her a $600 casket and
falsely stated " that the law required such a casket
Other consumers reported similar stor ies in which they were
told that a caske was required by law for cremation when such
was not the case. 0

" 19

See Part Three, Section I(A), infra
W. Bowles, Tx 9258.

F. Sweet, II-B-1561.

See R. Powers, New York consumer, II-B-346; B. Altman,
New York consumer, X-1-65; F. Bryan, Maryland consumer,
II-B-458; A. Foulke, California consumer, X-1-66; F.
McIntyre, California consumer, X- 1-99; P. Leimkuhler,
Missouri consumer, II-B-356; I. Dean, Florida consumer,
X-1-24; H. Staples, Florida consumer, II-S- 1444;
G. Gaudest, Florida consumer, II-S-602; A. Pence,
Florida consumer, II-B-1165; E. Young, Maine consumer,
II-S-1474; F. Lerchen, California consumer, II-B-719,
C. Deach, Oregon consumer, II-B-1152; A. Kunz, California
Federation of Memor ial and Funeral Serv ices, VII-55 
(relating exper ience of California consumer, D. Nugent,

(Con t inuE:d)
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In an inf ormal survey by the New Eng land Memor ial oc iety,

43 of 110 replies (39 percent) expressing an opinion complained
of representations that caskets were required for cremation.
Some of the verbatim replies illustrate how funeral directors
represent that a casket for cremation is a legal requirement:

(The funeral
necessary to
the body was

director) stated that it was
purchase a casket, even though
to be cremated.

I was informed by the funeral director that
a casket had to be purchased--for the body--
even though it was not to be put in the ear th .
He said--cremation or no-- (a) corpse--by law--
must be in (a) casket. I believed him.
We were told of a need for a chamois sheath and
a container or casket. The pr ice quoted was
$600 plus $85 for cremation

. . 

. We were
told the simplest casket they would supply
for transport to the crematorium would be $350.
I questioned the need for this expense and
was told that if I wanted to buy plywood and
supply a box that met the Commonwealth speci-
fications (which do not exist) and the re-
quirements of the crematory, they would use it.

20 (Continued)

Illinois consumer, Chi. Stmt. at 1; R. Judy, Illinois
consumer, Chi. Stmt. at 1. See also C. Skeels and
G. Tanaka, CAM P Consumer Ac t ion Pr ect, Repor t of

On-Site Investigation of Ten Funeral Homes, Sea. Stmt.
at 2 (one of ten funeral homes investigated stated
to investigators posing as prospective customers that
a casket was required for cremation); 

Funeral Regulation
St. Petersburg Times, May 17, 1977, section D at 1
(Fl or ida widow told by fune r al home tha t cas t was

required for cremation).

Other examples of similar misrepresentations have been
r epor ted. See J. Long, The Pr ice of Dy ing , Oregon

Journal, August 20, 1974, VI-D-7 at A4, col. 1 (only
one of twenty-four Oregon funeral homes volunteered
that no casket of any kind is legally required for
cremation); CALPIRG, A Death in San Diego: A Report
on Pr ice Information and Funeral Industry Practices
in the City of San Diego, VI-D- 46 at 17 (1975)
(California funeral home advised consumer of necessity
of casket for cremation); ! h Cost of Dying , St.

Louis Post-Dispatch, Nov. 11, 1973, VI-B-9 at 2H, col. 1
(New Jersey funeral directors recommended purchase
of expensive caskets where body was to be cremated).
See also Section IV, supra

G. Richardson, President, Memorial Society of New England,
Richardson Ex. 1 (NY) at 3-
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In point of fact, while most crematories require s6me- kind of
suitable container, only one state re

2ulation actually mandatesthat a casket be used for cremations. 2

Legal requirements for embalming have also been misrepre-
sented. No state has an absolute legal requirement that re-
mains must be embalmed in all circumstances. 23 Nevertheless,
numerous consumers related instances from their personal
exper ience in which they were mistakenly told by a funeral
director that embalming was required by state law. A consumer
from California wrote that:

My own exper ience includes one undertaker who
insisted that state law required embalming
before cremation - which I later determined
to be a gaudy lie

Similarly, an Arizona couple who wanted to save money by
choosing cremation without embalming were falsely told by the
funeral director that state law required the latter. 25 Other

See Rule 39, Rules and Regulations of the Massachusetts
State Board of Registration in Embalming and Funeral
Directing. , See also Part Two, Section IV, supra , at notes
87- 88 for a dis ussi on of the interpretation of that rule
and other relevant state regulations. Some funeral direc-
tors are very imaginative in the way they interpret a
crematory s " suitable container " rule as requiring a casket.
For example, one consumer stated: "Mr. told us(that the) crematory at (Provid-encej
really required' a container for the body ' with handles

so the most inexpensives pine casket he had was not suitable,
we needed a $250 casket instead. " Quoted in G. Richardson,
supra note 21, at 3. 

---- -

The special circumstances under which embalming may
be required include death by communicable disease,
interstate transportation, holding the body yond a
specified length of time, and, in Kansas, rial in
a mausoleum and inter-county transport of the remains.
See , Rules and Regulations of the State Board of
Embalming of the State of Kansas Relatives to Embalming,
Art. III, SS 63-3-10 to 63-3-16 (1976); N. H. Rev.Stat. Ann. S 325:40-a (Supp. 1975); Colo. Rev. Stat.
S 12-54-112(4) (1973). See CFA, Analysis of State
Statutes, Rules, and Reg ula tions Affecting the Funeral
Practices Industry, Atl. Stmt. at 18- 22 (June 22 , 1976).

R. Kaufmann, II-B-1132.

A. French and R. French, II-B-1114.
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reports from consumers, nationwide indicate that such
exper iences are far from unique. 26

Another legal misrepresentation reported with some fre-
quen

1 was that burial vaults or grave liners are r
quired bylaw. A Washington, D. C. woman testified that, while arrang-

ing her mother ' s funeral in Pennsylvania, she was . told

at the funeral home that the State of Pennsylvania required
an outer receptacle

. .

" 28 Other consumers complained of
similar occurrences, 29 although there is no state law which
requires a vault.

See A. Carey, Massachusetts consumer, II-B-352; F.
Badger, New Hampshire consumer, II-B- 432; M. Smart,
Maine consumer, II-B-778; A. Richards, Florida consumer,
II-B- 1794; R. Seaman, New Jersey consumer, II-B- I067;
B. Bassford, Florida consumer, II-B-2082; J. Phochko,
Idaho consumer, II-B-1256; J. Hobbs, Kentucky consumer,
II-B-3621; R. Levy, New York consumer, Tx 1762; 
Symonds, Massachusetts consumer, II-B-1801; G. Pruitt,
Pennsylvania consumer, II-B- 4; J. Elmore, California
consumer, II-B- 379; E. Britton, California consumer,
II-B-893; A. Garries, Washington consumer, II-B-l030;
B. Davis, Mississippi consumer, II-B-417. It should
be noted tha t, in some of these instances, the funer a 1
director misled the consumer into believing that embalming
was a legal necessity by using terms such as " required"
or " necessary" without explanation. Although less blatant
than outr ight misstatements, such statements are nonetheless
misleading. See , A. Carey, Massachusetts consumer,
II-B-352; H. Jones, Iowa consumer, II-B-805; J.- Gjertsen,
Florida Consumer, II-B-1837.

:i;

Instances of other legal misrepresentations, such as
that a casket was required or that cremated remains
must be buried, were also reported. See , e ., D. Davis,

Mississippi consumer, II-B- 417; M. Kent, MICigan
consumer, X- 77; J. Flanagan, Treasurer, CAFMS Atl.
Ex. 9 at 

But see Rebuttal of NSM, X-8(C).E. Sheehan, Tx 14, 668.

---

See M. Blackburn, VII-176; M. Siegel, Illinois consumer,
2957; F. Harrison, Georgia consumer, Atl. Stmt.

at 1; E. Sloan, Director, District of Columbia Office
of Consumer Affairs, Tx 13, 874 (relating experience
of District of Columbia consumer); H. Messner, Arizona
consumer, II-B- 1838.

M. Arnold, Vice President, National Concrete Burial
Vault Association, Tx 11, 527. See , L. Jondahl,
Chairman, Michigan House of Representatives Consumer
Committee, Tx 4081 (discussing Michigan law); J. Kerr,
Secretary-Treasurer, Kentucky FDA, Tx 3035 (discussing
Kentucky law). Cemeteries may require an outer receptacle.
See Part Two, Section VIII, infra at notes 134-136, and
accompanying text.
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Other significant evidence confirmed that consumers are
misled by funeral directors about legal require ents. Several
surveys of consumers revealed that significant portions of
funeral buyers received misinformation from funeral directors.
In a New York survey sponsored by the New York Public Interest
Research Group, 18% of the consumers responding who recalled
what they had been told s

lated that they had been told embalm-ing was required by law. Another informal survey of over
500 consumers in several cities by the Continental Association
of Funeral and Memorial Societies (CAFMS) indicated that as
many as 18% were led to believe that the law required a bur ialvault.

Investigations in various sections of the country also
confirmed the fact that funeral directors misinform consumers.
New York state investigators were told in one funeral home
that embalming was both a necessity and a legal requirement, 
and the Director of the Minnesota Office of Consumer Services
testified that similar representations were made by more than
10% of the funeral homes visited by her staff. 34 In Arizona
and Kentucky, newspaper reporters investigating funeral abuses

NYPIRG, supra note 8, Ex. J, at 3. See also Blum Survey,
supra note 8, at 46, 56 (19% of respond nts were informedat t e funeral home that embalming was required by
law) (long form respondents only) (discussion thereof
at Tx 11, 555); CAFMS Survey, supra note 8, at AS (26%)
(form A respondents only); G. Richardson, President,
Memorial Society of New England, Tx 1390; P. Sperlich,
supra note 8, at 15-16 (1%). It is interesting- to
note that the consumer survey sponsored by the NFDA
found that 8% were misled on this point. National
Family Opinion, Inc., Funeral Services Attitudinal
Study, D. C. Ex. 29, survey results at 2 and at table
of responses to question 16A.

CAFMS Survey, supra note 8, at Bl (form B respondents
only). See also um Survey, supra note 8, ? 31, 35
(14%) (short form respondents only).

New York State Temporary Commission on Living Costs
and the Economy, An Investigation by the New York State
Temporary Commission on Living Costs and the Economy
into the Practices of the Funeral Industry in the State
of New York, VI-D-16 at 4 (the funeral director repeated
two separate times during the discussion that embalming
was required by law) (Assemblyman Andrew Stein, Committee
Chairman) (hereinafter cited as Stein Commission ReportJ.
See R. Nesoff, former Director of Investigation, New
Yor k State Temporary Commission on Living Costs and
the Economy, Tx 332.

S. Chenoweth, Tx 3121.
51 at 5.

See also S. Chenoweth, II-C-
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found that funer al homes f requentl y m isr epr esented legal r e-
quirements. 35 An informal telephone survey conducted by a
Pennsylvania reporter received so many yes answers to the
question of whether embalming is requireD by law that he began
to think that he

, "

had made a mistake when . . legal research
indicated that embalming is not a legal requirement. " 36

Surveys of funer a1 d ir ector s cond ucted by the Fl or ida
Attorney General, the California Funeral Directors Associa-
tion and the Maine Public Interest Research Group also
revealed that funeral director misrepresentations are not
an isolated occurrence. 37 Finally, several funeral industry

T. Kuhn, Und ertakers Press Customers to Hike Bills,
Reporter FInds, Ar zona Republic, September 14, 1975,
and -articles following, VI-D-49 at A- 20; B. Gabriel
and L. Whiteley, Cash tud

~~~~~

Little Exploitation , Louisville Times, July 19, 1976,
C. Ex. 34 at Al, col. 1. One Arizona funeral director

even stated that embalming is essential since most
corpses have autopsies. In truth, however, fewer than
25% of the corpses in that area are autopsied, according
to the pr es iden t of the Ar i zona Soc iety of Pa tholog ists.
Kuhn, upra at A-20. See also , P. Brown, eki nder

hrou

~~~

9:' " Media and Consumer, June,
1974, VI-D- 32 at 

":'

H. Denenberg, Ame

~~~~

of Death - A Final Rip-Off
The Sunday Bulletin, July 27, 1975, at 3. There are
many other examples: J. Sans ing, 

~~~~~~~

asning t?ni 

August, 1973, VI-D-33 at 57, 92-93 (Dlstrlct of Columbla
funeral home misrepresented that embalming was the
law); H. Hartkopf, How

~~~

Cost of Dying
Boston Globe, October 12, 1975, magazlne section, VI-
D-51 at 28, 32, col. 2 (many funeral directors state
or strongly imply that embalming is required by state
law, although it is not); C. Kleiber, student, Seattle
Pacific College, Sea. Ex. 8 at 15 (three of si-ifuneral
directors interviewed by students posing as prspective
customers failed to indicate that embalming was not
required in all cases); CALPIRG, supra note 20, at
17 (California, funeral home stated that a body must
be embalmed before cremation); The High Cost of

note 20, at 24, col. 

Report of the Special Committee on Funeral Prices,
Pricing Policies and Procedures in Florida, VI-D-6 at
10 (sixteen funeral directors--or 4% of respondents--
replied that a casket was required by law for cremation,
and 42 morticians, or 12% of respondents, stated that
a vault was a legal necessity); California FDA, the
FTC and You, L. A. Ex 23 (four funeral directors (1%)
admitted representing that embalming was required by
law); R. Burgess, Research Director, Maine Public Interest
Research Group, II-C-1400 at 3 (31% of 116 respondent
funeral homes said embalming was necessary).
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members 38 and state board officials, including, membe s of
the funer al boards in Ar i zona, Connect icut, and New Yor k , 39
testified that misrepresentations of state law do occur with
some frequency.

Embalming as a ublic health measure. Citing vague legal
requirements IS only one kInd 0 eceptlon used to " encourage
consumers to accept embalming. Purchase of embalming can also' encouraged by deceptively suggesting that it is a necessary
public health measure and by emphasizing its alleged public
health or sanitary benefits. 40 This emphasis is not surprising
and may stem less from an intent to deceive than from ignorance.Embalming fl u id manuf actur ers, companies closely all ied with
the funeral trade associations, have disseminated a large
amount of misleading information to industry members on this
subj ect .

For example, one major manufacturer publishes an " expand-
ing encyclopedia " for funeral directors which exaggerates the
health hazards associated with unembalmed dead bodies and
stresses that embalming with the manufacturer s chemical pro-
ducts will avoid such hazards by eliminating 95% of the bac-
ter ia in the dead body. 41 The same company also runs adver-
tisements for its embalming fluids in the industry trade

See, , W. Chambers, District of Columbia funeral
dir ector, Tx 11, 330; R. Mee, former Wisconsin casket
wholesaler and motor livery owner, III-F-16. K. Marsh,
California attorney and mortician, Tx 6749-50.
See Msgr. R. O' Keefe, Arizona State Board 6 Funeral
Dir ectors and Embalmers, Tx 7065; R. Thompson, Connecticut
State Board of Examiners of Embalmers and Funeral Directors,
Tx 2034; N. Panepinto, Director, New York Bureau of
Funeral Directing, Tx 281.

See, , C. Peggues, New York social worker, Tx
113; Colorado consumer, VII-40 at 3-4; L. Aronson,
New York consumer, II-B-62; G. Richardson, esident,
Memorial Society of New England, Tx 1388; E. Stewart,
California consumer, II-B-1884. See also J. Mack
and W. Williams, CAMP Consumer Ac tio Pro ject, On-
Site Investigation Report, Sea. Stmt. (funeral director
led one to believe that embalming required by public
health and state law); T. Kuhn, supra note 35, atA-21 (certain Arizona mortuaries " emphasized the need for
embalming by hinting at what happens to corpses in
Arizona where high temperatures accelerate decomposition.

The Champion Co., Expanding Encyclopedia of Mortuary
Practice, No. 444, Public Health Aspects of the Embalming
Process 1793 (February, 1974) and No. 450, Is Embalming
Really Necessary for the Public s Health? 1817 (September,
1974), Rebuttal of CANA, X-7, Ex. B. The studies
cited by the articles are discussed in the text accompanying
notes 50-59, infra.
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journals under the head ing "Danger of Infectio " 42 - Another
manufacturer, the Embalmers ' Supply Company (ESCO), offers
a public health pledge " suitable for framing " which "puts
maximum emphasis on health protection -precautions. " 43 ESCO
also distr ibutes a public relations handbook for funeral
directors that contains a suggested speech linking modern
embalming to the end of major epidemics in this country.

In similar fashion, the Embalming Chemical Manufacturers
Association publishes a brochure on embalming which claims
that " dead bodies do harbor infectious organisms, which can
spread to the living. " 45 Moreover, this theme is continually
emphasized to funeral directors through textbooks, special
seminars, and supplier display booths at conventions.

Barraged with this information, many funeral directors
unde r standably emphas i ze the san i tary aspects of embalm ing in
public forums or in discussions with customers who manifest
some reluctance to permit the procedure. 47 This theme is
also self- serving, for the industry s long- standing drive
to ach ieve " profess ional" sta tus has been pred icated large 
on the mastery of the embalming arts. 48 The overr iding im-
portance of embalming to funeral directors throughout the
United States is stressed in one of the basic texts on embalm-
ing used in mortuary school s to tr a in new fune r al director s.

See Amer ican Funeral Director, June, 1977 at 17:
caket and Sunnyside, May 1977, at 9.
See American Funeral Director, August, 1977 at 62.

Embalmers ' Supply Co., Basic Ideas, Subjects and
Suggested Talks for the Funeral Director to help with
Public and/or Community Relations, XI- 537 at 18-20.

Embalming Chemical Manufacturers Association, Embalming:
Ancient Art/Modern Science, at 11.

See, , The Director, X-I-I06. Freder i and Strub
state ln their book that embalming is the " guardian
of public health. L. Frederick and C. Strub, The
Principles and Practice of Embalming 2 (1967).

See, , L. Aronson, New York consumer, N. Y. Stmt.
2; W. Pagdin, Florida consumer, II-B-1534; Colorado

consumer, VII- 40 at 2-4. See also F. Schneier, student,
Yale University, Schneier Ex. y-Y) at 4; Comments
of OGR, II-A-666 at 10; C. Peggues, New York social
worker, Tx 1273; G. Richardson, supra note 21 at 3.

See Part One, Section II(B) and (D) supra ; E. Martin,
T1 Psychology of Funeral Service 24 70). Cf.
J. Mitford, The Amer ican Way of Death 68 (1963 ) embalming
has become funeral directors ' primary raison d' etre
See also Coriolis, Death, Here is Thy St ng 3 9 (196 7).
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Actually, embalming and the care of the
dead forms the founda t ion for the en t ire
funeral serv ice structure. It is the
basis for the sale of profitable merchan-
dise, the guardian of publIc health,
the reason for much of our professional
education and our protective legislation,
and - in the opinion of many - the really
professional facet of our vocational
structure.

By fostering the belief that embalming protects the public
health, the funeral service industry clothes its distinctive
function in quasi-medical garb.

A review of the evidence suggests that the empir ical
basis for the public health necessity claimed for embalming
is at best dubious. Industry-sponsored studies identify the
presence of bacteria in unembalmed remains and, to an extent,
document the effectiveness of embalming in killing such bac-
ter ia. However, the mere presence of such bacter ia does not
neces sar i ly pr esent a hea 1 th hazar d.

One study sponsored by the Embalming Chemical Manufac-
turers Association found that some pathogenic bacter ia remain
alive in the host organism after death and that embalming
substantially reduces the total microbial count in a dead
body. 50 An NFDA sponsored study descr ibed the bacter ia levels
in unembalmed remains and concluded that" (p) ostmortem chemi-
cal changes in and manual manipulation of human remains may
cause these organisms to exit from any of the body _orifices
and contribute contamination to adjacent envir nments. "51
A later study by the same researchers along with an official
of the Champion Company, which provided support for the study,
examined the microbicidal effects of embalming chemicals. 
The authors of the study stated that embalming should reduce
microbial flora by 80% or more and concluded that this "would

L. Frederick and C. Strub, The Principles Practice
of Embalming 2 (1967).

Foster D. Snell, Inc., The Antimicrobial Activity
of Embalming Chemicals and Topical Disinfectants on the
Microbial Flora of Human Remains 5, 8-11 (1973); III-D-6.
G. Rose and R. Hockett, Microb ologic Evaluation
and Enumeration of Postmortem S ments from Human
Remains , 8 Health Laboratory SClence 75, 78, reprinted
n The Champion Co., Expanding Encyclopedia of Mortuary
actice 1829, 1832 (1975), III-D-5.

Hocket, Rendon and Rose, In-Use Evaluation of Glutaraldehyde
as a Prese rvation - Disinfectant in E balming , Amerlcan
Pub lC Heafrn ASSoclat on Annua MeetIng Abstracts
(Sess. 449, Nqv. 1973).
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help to reduce the possible transmission of infectious doses
of microbial agents within a variety of environments associa-
ted with the presence of embalmed human remains. " 53

These two Rose and Hockett studies are widely regarded
by funeral directors as scientific proof that embalming is
indeed necessary o prevent public health dangers caused by
transmission of bacter ia from deceased human bodies. Evidence
from experts not associated with embalming fluid manufacturers
suggests, however, that the conclusions of these studies pre-
sent an exaggerated view of the need for or utility of embalm-
ing as a public health measure. The principal weakness in
the Rose and Hockett analysis seems to be in inferring public
health dangers from the mere presence of bacteria in a corpse.

The fallacy in linking bacteria and health dangers was
descr ibed by Dr. Bruce Dull, Assistant Director for Programs
at the Public Health Service s Center for Disease Control:

"'':

It is clear from scientific literature
that unembalmed or improperly embalmed
cadavers could contain a substantial
amount of microbial contamination, including
some pathogenic microbial contamination
(most bQdy organisms are not pathogens).
But, presence of microbial contamination
does not necessarily indicate a risk
of disease. Even if contamination with
pathogens were present in or on a cadaver,
disease could only occur if there were
(1) contact with the cadaver (2) causing
transfer of at least a minimum infectious
dose (3) to a susceptible person (4)
through a suitable body portal of entry
of infection. 54

The actual probability of infection was also addressed
by Dr. Du 11 :

We have yet to see any data indicatin
that there is a pUblic health problem
in the United States today associated
wi th unembalmed or ineff ect i ve ly embalmed
cadavers. If there were a disease hazard,
it seems to us that it would be by far
most likely among those individuals who
handle cadavers ( , pathologists,
embalmers, undertakers). We know of
no controlled epidemiologic investiga-
tions conducted to see if individuals
who handle cadavers have more disease
than a matched group of individuals not

Id. at 
Dr. H. B. Dull, III-D-l.

278



handling cadavers. There have been a
very small number of scientific or anec-
dotal reports indicating that disease
has been transmitted by d irect contact
with cadavers that were Infected before
death with smallpox, tuberculosis, viral
hepatitis, syphilis, and leptospirosis.
Theoretically, a few other infectious
diseases might also be transmitted by
contact with cadavers, although there
are no data to indicate that, practically,
such transmission occurs. 

Dr. Dull concluded by stating
that embalming is a necessary
the spread of disease. 

that there has been no evidence
public health measure to prevent

Id. The British Columbia Department of Health reported
a-similar exper ience:

To my know ledge, the tr an smis s ion 
bacter ial or viral infections from people
who have not died from an infectious
communicable disease to people who handle
or view the bodies is not a problem.
Certainly, no such cases have been reported
to this health department in the last
twenty years, and I have never seen this
means of tr ansm iss ion cited as a pr oblem
in the public health literature. Hospital
pathologists and morgue attendants, who 
would be at greatest risk, are trained in
proper procedures and wear protective
apparel.

Letter from Dr. G. Elliot, Deputy Minister of Health,
Community Health Programs, British Columbia Dep
of Health, to Prof. Richard Gosse, Special Consultant
to the Minister of Consumer Services, Provinc
British Columbia (March 12, 1976), quoted in-. Gosse,
The Provision of Funeral and Cemetery Services in
British Columbia 210 (1976), XI-585.

Dr. H. B. Dull, supra note 53. Risks to funeral home
personnel have also been cited by industry representatives.
See , J. Kerr, Sec. -Treas., Kentucky FDA, Tx3035. While such concerns, however legitimate, do
not seem to merit elevation to public health status,
they presumably face medical professionals, morgue
attendants and others who may also come into contact
with dead or dying persons, and there is no indication
that the measures used to ward off disease by these
groups are unavailable to funeral homes. See note
55, sup
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Others with considerable experience in the area; includ-
ing coroners, medical examiners, and patholog ists, concur in
the conclusion that unembalmed bodies present no ser ious
health hazards. 57 The Colorado Department of Regulatory Agen-
cies, in its recent " sunset" review of the State Board of
Mortuary Science, found that " there is no actual health threat
associated with the disposition of dead human bodies. " 58

SimIlarly, a report to the Government of Br itish Columbia
stated: " There appears to be no need for embalming from the
public health point of v w, even so far as communicable
diseases are concerned.

See Dr. W. Brady, Oregon Sate Medical Examiner, Tx 5873;
Dr. E. Jindrich, Coroner of the County of Marin, California
Tx 8690; J. Scannell, Administrative Coroner, San Francisco,
California, Tx 7640: Dr. J. Carr, Chief of Pathology, San
Francisco General Hospital, quoted in J. Mitford, The
American Way of Death 82-83 (1963); Iowa, State Department
of Health, Practice Aids Relating to Funeral Directing
and Embalming 84 (1967), III-D-3; E. Ives, III-D- 2 (Ph.
thesis); Dr. C. Bandt, pathologist at Hennepin County
(Minn. ) General Hospital (answering "That' s a crock
of baloney " when asked about the public health function
of embalming), cited in Embalming Isn I t Needed Says
Doctor, Minneapolis Star, July 3, 1972, Ch . Ex. 6.

Sunset Review - Board of Mortuary Science 3 (1977), XI-583.

R. Gosse, The provision of Funeral and
in British Columbia 210 (1976) XI- 585.
cites a British Columbia Department of
who sta ted :

Cemetery Services
The repoJ:t

Health off icial

It is our view that the process of
embalming serves no useful purpose
in preventing the transmission of
communicable disease. In those few
cases where a person dies of a highl
infectious disease, a far better 
procedure would be to wrap and
securely seal the body in heavy
plastic sheeting before removing it
from the room where death occurred.

Letter from
The city of
concl us ion:

Dr. G. Elliot to Professor R. Gosse, Id.
Vancouver Health Department reached a-Similar

There does not seem to be any indication
that embalming is necessary from the public
health point of view, except when it is
necessary to preserve the body for some
time, for example to permit its shipment
abroad for disposal.

Memorandum from Dr. D. Huggins to Dr. G. Bowham, City
Medical Health Officer, (March 26, 1976), Id. at 211.
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Even those industry spokesmen who most heavily -emphasize
tr ad it ional funer al s and embalm ing have retreated somewha 
from their advocacy of embalming for health reasons. In 
caveat to a gather ing of funeral directors, the Executive
Director of NFDA recently warned: 

don t overstate ' public health' as an answer
to ' why embalm?,6D

Rel ig ious cus tom The record al so ind icates tha t funer al
directors have occasionally misrepresented religious laws or
customs in order to sell add it ional or mor e expens i ve serv ices
and merchandise. The record evidence suggests that this pro-
blem is especially acute for members of the Jewish faith who
wish to adhere to their religious convictions and traditions.
Talmudic law contains certain specific requirements for dispo-
sition of the dead. 62 Embalming is considered to be desecra-
t ion of the dead by Or thodox Jews, and expens i ve me tal caske ts
are also forbidden. 63 However, many rabbis expressed their

Amer ican Funeral Director, July, 1977 at 37. This
point was also recognized by NFDA spokesmen Raether
and Slater in their book on funeral counseling, in
which they state that, " There are those who will agree
that with few exceptions a dead body does not pose
a public health problem.... " H. Raether and R. Slater,
The Funeral Director and His Role As a Counselor 26
(1975) (discussing desirability of obtaining family
consent before embalming as legal precaution).

See Rabbi S. Dresner, Illinois clergy, Chi. - Stmt.atEx. 2, " The Scandal of the Jewish Funeral."
Many Orthodox Jewish customs and laws concerning disposition
of the dead are in direct conflict with the prevailing
industry preference for the traditional funeral, with
embalming, expensive casket, and viewing. The emphasis
in an Or thodox funer al is on s impl ic i ty and on avo id ing
anything that interferes with the natural p ess that
returns a body to the elements. Rabbi S. Singer, Illinois
clergy, Tx 4609-10. In keeping with this idea, the
deceased' s body must be interred as soon as possible
after death, without embalming or public viewing, and
must be enclosed in a plain wooden coffin, if enclosed
at all. See I. Silverman, Toward New policies on Jewish
Funeral pratices Analysis , June, 1976, at 1, D. C. Ex.30. See generally Rabb M. Tendler, New York clergy,
Tx 85 more expensive casket not in keeping with oldest
Jewish traditions and not used in Israeli funerals).

For a more detailed discussion of Jewish law, see
Rabbi M. Tendler, New York clergy, Tx 857-59; Rab
S. Singer, Illinois clergy, Tx 4609-12; Rabbi S. Applbaum,
New York clergy, Applbaum Ex. 1 (NY); R. Stackler,
Director, Illinois Department of Registration and
Education, Tx 4001-02 (summarizing an article in National
Jewish Monthly by I. Silverman).
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concern that these religious laws are misrepresented by ewish
funeral directors to their customers.

Other instances were reported in which funeral directors
deceptively invoke\' relig ion to encourage consumers to pur-
chase more expens i ve fune r al s. A New Yor k consumer who wanted
to arrange a cremation for her deceased father was told that
cremation was not allowed by the Catholic Church. 65 A Detroit
funeral director reportedly told one customer that embalming
and viewing were always part of a "Christian funeral. 66 Simi-
larly, a New York consumer was told by a funeral director
that, if she were a " real Christian, " she would have purchased
embalming and viewing.

Cemetery Requirements Misrepresentation of cemetery re-
quirements can also substantially taint a consumer s purchase
of funeral merchandise. The trend has been toward cemeteries
r equ ir ing ou ter bu rial con ta iner s to preven t the collapse 
the grave space as the casket disintegrates. 68 Although

See, e.g., Rabbi R. Yellin, Massachusetts clergy,13-;-22; Rabbi S. Rabinowitz, District of Columbia
clergy, X-I-IS; Rabbi S. Dresner, III inois clergy,

23. . R. Fulton and G. Gels, Social Change
and Social Conflict: The Rabbi and the Funeral Director
1 Soc olog cal Symposium 1, 5-6 (1968) (funeral directors
encourage practices not conforming to religious law... .

VI-D-67. See also Z. Manela, Chairman, Jewish Sacred
, Society--Chev a Kadisha, II-C-1841. In reaction to
these abuses of religious law, congregations have
begun to return to communal control of funeral operations 
A synagogue in Minneapolis began its own funeral home
after receiving a report of "' many flagrant violations
of .Jewish traditions

...

" American Funeral Director,
August, 1976, at 59, XI- 37.

New York consumer, VII-189. The Church' s former opposition
to cremation has been relaxed. See Msgr. F. McElligott,
Director of Cemeteries for the Archdiocese o icago,
Tx 4065; J. Michaels, Auxiliary Bishop, Catholic Diocese
of Wheeling-Charleston, Tx 11, 792. Msgr. McElligott, whose
archd iocese is the nation s largest, surmised that some
funeral directors may still discourage cremation.
See Tx 4065.

See Detroit Free Press, February 6, 1972, Sec. A
3, Chi. Ex. 26 at Ex. 

D. Solar, New York consumer, II-B-1209.

See, e. g., Memorandum from N. Nordvold, Legislative
Res earcAnalyst, to B. Morrison, Arizona State Senator,
re: Cemeteries that require vaults, L. A. Ex. 16; E.
Wycoff, President, George Washington Memorial Park,
Tx 940; Msgr. F. McElligott, supra note 65, at 4068.
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these requirements are far from universal, 69 w
ere Y existeither a burial vault or a less expensive grave liner will

usually satisfy the cemetery s purpose. 70 However, evidence
presented indicates that these requirements have been misrepre-
sented by funeral directors to indu

re purchase of the moreexpensive vaults and grave liners.

Deceptions are effective because consumers are often con-
fused b the distinctions between burial vaults and grave
liners and their respective purposes. 73 One important dis-
tinction is cost, siDce the liners are considerably less

M. Arnold, Vice-President, National Concrete Bur ial
Vault Association, Tx 11, 528; H. Gutterman, New Jersey
funeral director, Tx 1886; B. Reeves, President, South-
eastern Advertising and Sales System, Tx 10, 206.

See Memorandum from N. Nordvold, sUEra note 68; 
Wycoff, President, George Washing ton Memorial Part,
Tx 940. . J. Mitford, note 48, at 141 (cemetery
manufactured both burial vaults and grave liners for
burials on the premises).

See W. Heller, Alabama consumer, X-1-74 at 3, 6; G. Derrick,ITinois consumer, Chi. Stmt. at 3- 4; Comments of
Maryland Citizens Consumer Council, D. C. Ex. 36 at
3; F. Sweeton, East Tennessee Memorial Society, Tx
9577; A. Sullivan, Ohio consumer, II-B- 771; S. Goldstein,
Undertakers are aking a Killing on the Survivors
New York Daily News (Aug. 18, 1975), VI-D-4-7at-
col. 1 (some New Jersey funeral directors convinced
consumers to purchase " necessary" concrete liners
that are not required by cemeteries). Cf. G. Richardson,

note 21, at 7. See also B. GabrIel and L. Whiteley,
supra note 35, at A6, col. 

J. Flanagan, trustee, Pittsburgh Memorial Society,
Tx 9307. See J. Harris, Utah consumer, Tx 8GM; A. Lane,Massachusett consumer, Tx 1155; S. Woodson;-ew Jersey
clergy and Speaker Pro-Tem, New Jersey General Assembly,
Tx 2255; B. Kronman, research associate, NYPIRG, Tx 2127;
C. Gladysz, Michigan consumer, Tx 3854.

Cf. V. Knauer, Director, Office of Consumer Affairs,
S. Department of Health Education and Welfare, II-
1219 at 6 (most consumers misunderstand functions

of burial vaults); M. Simmons, research analyst, Market
Facts, Inc., Tx 3941, 3943 (majority of consumers
could not correctly identify pr incipal function of
burial vaults). Funeral industry members indicated
that the consumer is unlikely to be aware of any
differences between vaults and liners. See S. Hausmann,
Executive Director, New Jersey FDA, Tx 5 41; E. Purdy,
President, Uniservice Corp., Tx 5433.
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expensive. 74 Another difference is construction, as burial
vaults are more elaborate and more solidly constructed than
grave liners. 75 Further complicating this situation is the
Jact that though both funeral homes and 

emeteries sell vaults
or liners, cemeter ies may frequently offer these outer con-
tainers at a lower pr ice. 76 Unfortunately, consumers are
often unaware of these distinctions and considerations.

77 Rather
than aid ing the consumer in obj ect i ve pur chase dec is ions, some
funeral directors have subtly played upon the consumer
ignorance to encourage the purchase of a vault

78 or have

See T. Sampson, President, Massachusetts FDA, Tx 970-
72. Testimony shows that liners range in price from
approximately $55, (T. Sampson, Tx 970), to
$180, (M. Arnold, Vice-President, National Concrete
Burial Vault Ass n, Tx 11, 524), and that vaults range
from $190, (T. Sampson, Tx 970), to $1, 500,
(Comments of CFA, II-B-1518 at 40).

J. Lawton, PreSident, Sierra Memorial Services, Tx
6475 (" fA) vault is a solid box. (A) liner is (in)
pieces or sections....

). 

Cf. Msgr. F. McElligott,
Director of Cemeteries for e Archdiocese of Chicago,
Tx 4069 (discussing durability of vaults).

See B. Reeves, President, Southeastern Advertising
and Sales System, Tx 10, 223 (discussing sale of vaultsonly). See also B. Arkules, Illinois consumer, Chi.
Stmt. at 

Funeral directors have done little to clear up their
confus ion. See G. Richardson, Pres ident, Memor ial
Society of NewEngland, Tx 1397; B. Arkules, supra
note 76; F. Schneier, student, Yale University, Schneier
Ex. 1 (NY) at 5 (in study, of those three funeral
homes which displayed model burial vaults, no aisplayed
their least expensive outer interment receptacles).
This may be true because funeral directors have
strong incentives to sell more expensive vaults.
One industry member has pointed out that, according
to recent funeral home sales and expense data, funeral
directors would experience consistent losses without
vault sales. Letter to the Editor from R. Ninker,
Executive Director Illinois FDA, AIer ican Funeral Director,
May, 1977, at 22- 24.

See G. Derrick, Illinois consumer, Chi. Stmt. at 3-
W. Cushman, Maine consumer, Tx 1360-61.
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implied that the cemetery would accept only a vault.
Consequently, the deceived consumers have had to purchase
expensive vaults when they did not need to, without knowing
that lower priced alternatives are available.

Preservation and protection Misrepresentations have
also been made about the preservation or protective attributes
associated with embalming, " sealer " caskets, 81 and vaults.
Many cons ers are exceptionally vulnerable to these types
of claims bgCauSe of their deep concern for the body of
the deceased. 3 Therefore, sales presentations couched in
terms of preservation and secur ity are especially effective
selling techniques because they seemingly respond to fears
of decomposition.

See B. Reeves, President, Southeastern Advertising
and Sales System, Tx 10, 209; W. Heller, Alabama consumer,
X-1- 74 at 3, 6. It is interesting to note that the
National Concrete Burial Vault Association opposed
the proposed rule s prohibition on misrepresentations
and disclosure of vault requirements because of the
fear that consumers would purchase fewer vaults if
they were informed of the relevant requirements in
the manner which the proposed rule would require.
See M. ArnoldVice President, National Concrete Burial
Vault Association, Tx 11, 538- 40.

See , D. Brundage, Georgia consumer, Tx 9556.

A sealer casket is one " that is tightly or hermetically
sealed, often with a rubber gasket" which ii Bupposed
to offer "' security through the ages.

'" 

Consumer
Reports, Funerals: Consumers ' Last Rights 82 (1977).

See Part One, Section V, supra , and notes 14-16, supraan accompany ing tex t .

See note 1, supra

See , R. Ebeling, former manag ing editor, Morturary
Management magazine, Tx 6880. Funeral directors and
mor tuary school studen ts rece i ved lessons on how impor tan t
appealing to consumers ' concerns about decompositionis to their sales. Id. at 6878-81 (funeral directors
are taught in traini sessions conducted by sealer
casket salesmen the effectiveness of appealing to
consumers ' concerns about decomposition). See also
J. Todd, Arkansas funeral director, Tx 8752-ra llas
Institute of Mortuary Science teaches students that
stressing the preservative value of embalming persuades
customers to spend more money); J. Page, California
funeral director, Tx 7383- 84 (the protective aspects
of caskets and " permanent preservation " are taught as
marketable features at the San Francisco College of
Mortuary Science).
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The record indicates that consumers commonly beli-eve
that embalming or seaJer caskets or vaults can provide pre-
servation for an indefinitely long time. Moreover this belief
in indefinite preservation has been fostered, both directly
and indirectly by, funeral service industry members. Despite
the fact that modern embalming techniques are only designed
to preserve the body for the period of the funeral, not for
decades or centur ies, 85 many funeral directors continue to
ma intain that embalm ing prese rves indef in i tely and to commu-
nicate this erroneous belief to their customers. 86 Other
evidence shows that funeral directors have also emphasized the
airtight and watertight quality of expensive " sealer " caskets
to play upon the consumer s strong concern for preservation
and protection of the remains. 87 For example, a Michigan
consumer with three funeral purchase exper iences complained
that funeral directors " (talk) about more expensive caskets

See M. Olejniczak, FTC Claims Inex ensive Funerals
Available , Erie Times-News, Apri 1974
at A-16, cols. 4- 6 (quoting Dr. M. Dinberg, Medical
Director and former pathologist, Oil City Hospital,
Pennsylvania). Dr. Dinberg states that " (there) is
no such thing as indefinite preservation of a body.
Id. at A-16" cols. 4-5. See note 108 infra and

company ing text.

Er ie,

See, , S. Doyle, Lansing (Michigan) Area Memorial
Planning Society, II-C- 264 (Michigan funeral director
proclaimed that" (you) could dig up our clients over
100 years from now, and they would look jU5t i's- good
as the day we bur ied them

). 

. R. Voelker Embalming
the Body--It' s Gr ief Therapy , Pittsburgh Post-Gazette,
Apr l 12, 1972, VI-D- 36 (Pennsylvania funeral director
stated that a properly embalmed body placed in a water-
tight casket will last 30 to 40 years); R. Heckmann,
Michigan embalmer, II-B- 6039 (any embalmed body placed
in a sealer vault is preserved at least seven years);
J. Todd, Arkansas funeral director, Tx 8752 tudents
were taught in mortuary science school to l customers
that embalming preserves perpetually); CAMP, Consumer
Action Project, Sea. Stmt. (Seattle funeral directors
impl ied that embalming preserves the body).

See J. Harris, Utah consumer, Tx 8092; G. Derrick,Ill inois consumer, Chi. Stmt. at 2; C. Gladysz, Michigan
consumer, Tx 3857-58, B. Hughey, District of Columbia
consumer, Tx 10, 368- 69; M. Blackburn, Flor ida consumer,
VII-176; Rev. J. Heer, Washington clergy, Sea. Stmt.
at 1; R. Nesoff, former Director of Investigation,
New York State Temporary Commission on Living Costs
and the Economy, Tx 345, T. Kuhn, supra note 35 (Secretary
of Ar izona FDA stated that caskets are often represented
as airtight and waterproof, but that "any funeral
director who says that is lying.

). 

As discussed
infra , these qualities of sealer caskets--which may
or may not be accurate-- are nevertheless no guarantors
of the preservative effects implied.
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being the desirable ones as they do not allow moisture to
enter. " 88 Similarly, a Pennsylvania woman was only shown
expensive caskets as the funeral director " (commented) on
their security. "89 A Minnesota mini,ter testified about a
family who was told that a sealed casket would preserve re-
mains indef ini tely. 

Bur ial vaul ts have 1 ikewise been mar keted by the funer 
industry with an emphasis on their preservative and protective
val ue . The owner of one New Yor k Ci ty fune r al home told an
undercover investigator that " some people prefer a (protective
sealer vault) because it keeps the worms away from the body. " 91
Other reports throughout the record show a similar merchandis-
ing approach for vaults based on rtightness, watertightness
and protection from the elements.

Some of the responsibility for this focus undoubtedly
belongs to the manufacturers and suppliers who consistently
overstate the performance of their products through promo-
tions directed at funeral directors. For example, an embalm-
ing fluid advertisement which ran in several trade journals
contained a picture of the Sphinx and stated that, " Proper
embalmin can, does, and will preserve human remains indefi-
nitely. " 3 The manufacturers and the mortuary science schools
also train funeral directors to sell sealer caskets on the

O. Adams, II-B-2119.

F. Hirnisey, II-B-372.

J. Niles, Tx 3226.

Stein Commission Report, supra note 33, at 2.
See, e.g., G. Derrick, Illinois consumer, Chi. Stmt.(teral director successfully attempted to sell water-
tight vault to protect an airtight and watertight casket);
M. Siegel, Illinois consumer, Tx 2957; H. Coates, Kentucky
State Board of Embalmers and Funeral Dlrec s, Tx 3986-87;
J. Murphy, Illinois consumer, Chi. Stmt. at 1; O. Matthews,
Maryland Citizens Consumer Council, Tx 14, 054 (in surveys
of Maryland funeral homes, two funeral directors stated that
vaul ts preserved the body); Rev. D. Haun, Oklahoma clergy,
Tx 9935 (clergymen have complained about funeral directors
stress on " eternal preservation " of vaults); Testimony of
Washington, D. C. Bd. of Rabbis, D. C. Stmt. at 10. A consumer
information brochure publ ished by the Flor ida State Board
of Funeral Directors and Embalmers states that one purpose
of a vault is " protection from water seepage and other ele-
ments. " Flor ida State Board of Funeral Directors and Embalmers,
Consumer Information: Facts About Funerals, Atl. Ex. 13.

Mortuary Management, June, 1976, back cover, L. A. Ex. 24;
American Funeral Director, May, 1976 at 21, X- 26. The
advertisements add the caveat that the body must be kept,
from ground water for permanent preservation to result. 
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basis of preservation and protection. 94 A marketing, tape- pr9-
duced by Batesville, the nation s largest casket manufacturer,
contains a sample funeral director sales pr sentation stress-
ing the protective value of sealer caskets. 5 Casket manufac-

ers also hold regular training sessions t which similar
techniques are taught. 96 An Arkansas funeral director testi-
fied that the Dallas Institute of Mortuary Science instructed
its stu ents to not only state that embalming lasts perpetu-
ally, but also to ask the family if they would like a casket
that protects the deceased as they did in life.

Even the trade names of caskets and vaults and their
accompanying promotional materials reinforce this eternal
tection theme. Materials containing such terms as "Time-
Gard,

" "

Sertain-Seal, " and " Pyramid" exist in funeral home
selection rooms across the country. 98 Advertisements with

pro-

Casket and vault manufacturers frequently supply
with sample products and instruction manuals for
See American Funeral Director, Aug., 1976 at 50,

the schools
course use.
52.

Stein Commission Report, note 33, at 17. As the
Presiding Officer noted, claims and emphasis on protection
convey to the consumer the message of preserving the remains
in life-like state. See R. O. at 75- 76, 124.

See J. Page, California funeral director, Tx 7383; R. Ebeling,
former managing editor, Mortuary Management magazine, Tx 6878- 81.

J. Todd, Tx 8752, 8792.

While the organized funeral industry disputed Mr. Todd'
descr iption of what he had been taught in mortuary school,
other evidence of what is taught in schools and stressed
in seminars and manufacturer s promotional material
suggests that Mr. Todd' s account is substantially
accurate. See notes 93-96, supra , and notes 98-102,
i nfr a.

See Centur ion Products Corp. promotional brochur , Chi.

Ex. 40; American Funeral Director, June, 1977 at 1; Pyramid
all-aluminum casket ad, X-1-93. Other companies refer to
their caskets and vaults as " Invincible " (Boyertown), X-
93; and " Doric " (Doric Vaults), X-1-93. One vault company
describes their below ground burial crypt as " the final
gesture of concern that a family can make for a dear depart-
ed loved one. Centurion Crypt Story, Chi. Ex. 40. See
also V. Knauer, Director, Office of Consumer Affairs,
Department of Health, Education, and Welfare, II-C- 1219
at 3 (sales talk within funeral industry abounds with such
claims as "' inv incible sealer caskets, ' 'impenetrable
caskets, ' and caskets having ' withstood the test of time.
8. Hughey, District of Columbia consumer, Tx 10, 368- 69;
M. Siegel, Illinois consumer, Tx 2957; O. Adams, Michigan
consumer, II-8- 2119.
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the same message are directed at funeral directors The
Best Forever " (Rex Uniseal Co. ), 99 " The Finest in Modern
Protection " (Plasti-Gard V!ult Co. ), 100 " Clark Endures
(Clark Grave Vault Co. ), 10 and " The Most Protective Steel
Vault We Make Protects Your Profit, Too " (Champion Co. 102

The funeral consumer will find this durability theme but-
tressed by manufacturer s warranties placed on high-priced
sealer caskets and vaults: some for 30, 50, or 100 years andothers " for life. "103 With apparent concern about the vera-
city of these claims and their own liability, some funeral
directors stated that they do not give the promotional mater-
ial or warranties to their customers. l04 Others, however,
acknowledged that the information is available in their
selection rooms. 105

-----

100

101

102

103

104

105

Mid-America Mortician, February, 1976, inside front cover.
American Funeral Director, February, 1974 27.

Amer ican Funeral Di rector, December, 1976 ll.
Mortuary Managemen t, January, 1975 23.

See Batesville Casket Co. Manual, Sec. B. "Warranty
Cer tificate, " X-I-I03; National Casket Co. advertise-
ments, X-1-94; Belmont Casket Manufactur ing Co.
advertisements, X-1-93; California consumer, VII-176;
C. Gladysz, Michigan consumer, Tx 3853-54; Maryland
consumer, VII-lOl; F. Angerman, President, bur ial
vault company, Tx 4888. The Stein Commission investigation
reported several instances where exhumation revealed
that the casket had failed to protect the remains
from the elements, despite a mUlti-year guarantee
that the casket would provide such protection. The
investigators concluded that" finJ short, what we
have here is a merchandising fraud perpetrated on
a public that is unable to examine the merchandise
at any later date to see if the twenty or-1 ty year
guarantees are any good. Stein Commission Report,
supra note 33, at 15.

See, , R. Dyer, New York funeral director, Tx 1582;
Hear Pennsylvania funeral director, Tx 13, 184

(tells customers nothing can be guaranteed to be water-
proof) .

See, , J. Curran, New York funeral director, Tx
J. Watts, New York funeral director, Tx 10, 540-41;

T. Sheenan, President, New Jersey FDA , Tx 440. Many
funeral directors denied any responsibi ity for the
manufacturers ' claims, and accepted them at face value.
See , J. Watts, Tx 10, 540-41; A. Leak, Illinoisfuneral director, Tx 3890. Cf. G. Killeen, Michigan
funeral director, Tx 3808 une ral director responded
to inquiring consumers by restating manufacturer
warranty) .
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Despite the predominance of such preservative and protec-
tive value claims in funeral merchandising tactics, a high
proportion are either false or hi hlY misleading. Although
the implication may be otherwise, 06 modern embalming proce-
dures are far different from the mummification practiced by
ancient Egyptians . 107 Since the greater concentrations of
embalming fluid which would be necessary for extensive pre-
servation tend to dehydrate the tissue and render the skin
dry and leathery, weaker fluid s used in order to preserve
a life-like image for the period of viewing and the funeral
service (i. e. a matter of days). 108 Similarly, decomposi-
tion cannot be prevented by the use of a sealed casket or
a vault. 109 Although a consumer may assume that a container
which allegedly is airtight preserves the remains in a vacuum,
this impression is generally false. Air may remain inside
after the closing of the lid. Moreover, some of the worst
decomposition-causing micro-organisms continue to exist in
the absence of oxygen. 110 What is more, the rubber gaskets
that produce the seal sometimes fail; in other instances,

106

107

108

109

110

See , note 93, supra

See L. Frederick and C. Strub, note 46, at 27-33.

See Id. at 238-41. Apart from disinfection, the principal
purpose of embalming is its short term cosmetic effect
rather than tissue preservation. Id. at 131-32; S.
Hausmann, Executive Director, New rsey FDA, Tx 514
(" (Modern) embalming does not have as its goal long
term preservation.... Our real goal in embalmirlg
is to present the body in a condition suitab e and
acceptable for public viewing.... ); J. Couch,
funeral director member, Illinois State Board of
Examiners, Tx 2938; R. Myers, Chairman, Utah State
Funeral Directors and Embalmers Examining Board, Tx
8296-97. See also Comments of NFDA, II-A-659, at
40 (" No reput ble funeral director would imply that
there is an everlasting preservation of the body
resulting from embalming.

). 

J. Kline, Executive Director, CMA, II-A-759, at 5-6 (" (The)
finest protective casket made will not by itself preserve
the remains ... from the normal processes of decay and de-
composition.... ); A. Hornberg, President, Funeral Director
Services Association of Greater Chicago, Tx 4778 (" It is

common knowledge that no process nor casket nor vault can
completely prevent decomposition of deceased human remains

....

); F. Galante, New Jersey funeral director, Tx 1733.

P. Hodge, Sec., New Jersey State Board of Mortuary
Science, Tx 2061 (air remains inside after sealing).
For a discussion of anaerobic bacteria, see Dr. J. Carr,
Chief of Pathology, San Francisco Generar-ospital,
quoted in J. Mitford, supra note 48, at 84- 85; 

Rabbi R. Yellin, Massachusetts clergy, Tx 13, 824 (" anarobic
(sic) bacteria.. . function better in a vacuum than
bacteria that function in an oxygen environment.
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ill-fitting lids prevent a true seal. It is not surprising,
then, that in the infrequent instances where sealer caskets
and vaults and caskets have been unearthed, a significant
number which were supposed to be airtight and watertight
have been found to contain water . 111

Many statements which refer to protection of the remains
can be inherently misleading to consumers. While it may be
literally true that caskets or vaults "protect" the body by
impeding contact with the ground, 112 any emphasis on protec-
tion is likely to convey an erroneous impression that decompo-
sition can be arrested to emotionally distraught purchasers . 113
References to decomposition or exposure to vermin and the
elements create unpleasant images for the consumer that may
be dispelled by reassuring descriptions of the airtight and
watertight properties (and accompanying warranties) of casketsor vaults. Such representations are merely intended to foster
the misleading notion that this merchandise will enable the
condition of the body to remain stable for a long period of
time and to play upon the consumer ' s na tur al des ire to do any-
thing possible to prevent the body of a loved one from decom-
posing. 114 Similarly, mistaken inferences can be drawn from
the use of such terms as " sealer,

" "

protective ,

" "

impenetrable,
invincible, " and "guard" in the discussion of caskets and

vaults. 115

111

112

113

114

115

See R. Nesoff, former Director of Investigation for
the New York State Temporary Commission on Living
Costs and the Economy, Tx 337-38; H. Rossmann, retired
monument worker II-B-1543 (disinterred waterproof
vaults invar iably contained water); New York consumer,
VII-199 (hermetically sealed vault contained several
inches of water when disinterred); K. Marsh, California
funeral director and attorney, Tx 6755; Stein Commission
Report, supra note 33, at 13-15. After citing evidence
of defective containers, the Stein Commission concluded
that there are so few exhumations conducted that it
is impossible to demonstrate how worthless otective
caskets actually are. Id. at 15. See al T. Kuhn,
supra note 35. 
See M. Arnold, Vice-President, National Concrete Burial
Vau lt Association, Tx 11, 474 (burial vaults protect
the body from the weight of the earth); P. Taylor, bur ial
vault manufacturer, II-A-489 at 8; J. Kline, President,
CMA, II-A-759 at 5 (protective caskets and vaults
protect the body from the soil).

See note 1, supra

See Rabbi R. Yellin, Massachusetts clergy, Tx 13, 824.

See V. Knauer, Director, Office of Consumer Affairs,
. Department of Health, Education and Welfare,

II-C-1219 at 4: E. Purdy, Oregon funeral director,
Sea. Stmt. at 
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1;,

Such misrepresentations can have a substantial impact
. the cost of the funeral by restr icting the cqnsumer s choices
and by forcing the purchase of unnecessary services and mer-
chandise which would not otherwise be bought. Purchases based
on mistaken beliefs about an item s utility or desirability
can therefore be extremely costly for funeral consumers. For
example, embalming charges average $80-180, 116 and purchase
of a casket instead of an alternative container for cremation

. will increase funeral expenses by a minimum of $100. 117 The
so-called " sealer " and "protective " caskets which may be
selected for their supposed durability are inevitabl in the
higher pr ice ranges of a funeral home s inven tory, 11 in the
range of $300-$500 above comparable caskets which are notsealers. Also, unnecessary purchase of a burial vault can
add an additional $200-$400 to a funeral bill. 119

Finally, the evidence does not indicate that existing
regulation of the funeral industry has adequately protected
funeral consumers from these misrepresentations. While some
states have broad statu tor

r or administrative provisions ban-ning fraudulent practices, 20 it does not appear that these
are vigorously enforced against funeral homes. General pro-
hibitions against fraud or misrepresentation in broad regula-
tions likewise have been rarely enforced. Other states do
not even address the , issue in their regulatory schemes and
few states have any affirmative requirements to correct the
potential injury of such misrepresentations. 12l

The Presid in -2fflcer

The Presiding Officer found that most consumers , are -igno-
rant of legal and other requirements, 122 and that they there-

fore can be and have been easily been led into undesired purchases
based on misconceptions. The Presiding Officer also concluded
that the record supported a finding that funeral directors
often foster misconceptions by fail ing to disclose mater ial

116

117

118

119

120

121

122

Embalming charges on some bills run as high as $250. Ms. Knauer estImated that consumers coul ave
up to $1000 by declining embalming and other services

viewing) that may flow from its selection.
V. Knauer, supra note 115, at 6; V. Knauer, XI-72 at 

See Part Two, Section IV at notes 109-113.
reported greater losses. Id.

Many consumers

See B. Hirsch, model casket retail price list, D. C. Ex. 19.

See Comments of CFA, II-C- 1518 at 40.

Approximately 25 states have such provisions. See,
58 Mont. Admin. Code 40-3. 58(6) (1974).

See K. O' Reilly, CFA, Tx 9202- 04; CFA, Analysis of
Sta te Laws, supra note 23.

R. P. O. at 69.
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information on what is or is not required . 123 For xample,
when they suggest that embalming is necessary or desirable,
funeral directors often neglect to explain that the law does
not require it or that the consumer m?y not need it. 124 The
Presiding Officer did not, howev r, find that outright mis-
representations were pervasive. l 5 We believe that this con-
clusion does not accurately reflect the record evidence on
this point.

Based not only upon testimonial evidence, but also upon
consumer complaints, industry and government sponsored stu-
dies, and reports by those who visited funeral homes posing
as prospective purchasers, it seems clear that misrepresenta-
tions are not isolated, but rather occur with considerable
frequency in all parts of the country. 126 The evidence indi-
cates that numerous funeral directors claim or suggest that
embalming is legally required when it is not. 127 Similarly,
consumers have been told frequently that a casket is required
for cremation with the implication that this is a legal or
crematory requirement when it is not. 128 On the issue of
misrepresentation of religious requirements, the Presiding
Officer noted that a very common misrepresentation is one
made to Jews concerning the type of casket that is suitable
for an orthodox Jewish funeral. 129

The Presiding Officer s report suggests
kindly deception " to mask the fact that the

of decomposition is inevitable, 130 but found

123

124

125

126

127

128

129

130

that it may be a
natural process
that deceptions

O. at 73.

See R. O. at 70; notes 33-39, supra , and accompanying
tex

R. P. O. at 70, 73.

See notes 20-41, supra , and accompanying text.

See notes, 23-26, 33-39, supra , and accom ying text.
See notes 18- 22, supra and accompanying text.

O. at 72-73. As various knowledgeable witnessnoted, this is a ser ious problem as is the problem
of funeral directors selling Jewish consumers embalming,
masking the fact that embalming is inconsistent with
Jewish law. See notes 61- 64, supra

See R. P. O. at 76.
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as to the protective or preservative capabilities of emba1ming,
caskets or burial vaults which increase funeral home revenues
cannot be justified on grounds of concern for the emotional
state of the grieving survivors. It may not be necessary or
appropriate to traumatize the bereaved by emphasizing tne pro-
cess and effects 'of natural decomposition. However, a funeral
director should not be permitted to exploit a survivor s con-
cern for, the body of a loved one in attempting to sell embalm-
ing, sealer caskets, and burial vaults based on mi rleadingclaims about preservative or protective utility.

The Recommended Rule

Descr iption (Misrepresentations)

Section 453. 3 of the recommended rule makes it an unrair or
deceptive act or practice for any funeral service industry members:

(a) Legal, public health,
cemetery requirements.

reli ious, and

(1) To make any false
ments or claims, written or
indirectly, regarding:

(i) any federal or state statute, rule,
or regulation pertaining to funeral practices:

or misleading state-
oral, directly or

( i i)

( i i i)

rel ig ious requirements or customs,

cemetery requirements.

(2) To fail to disclose in wr iting on
the written agreement required by S 453. 5(f)(1)
the legal requirements, including public health
regulations, which necessitate the use of any
funeral services or merchandise not otherwise
selected by the customer.

(b) Preservative value claims.

(1) To make any false, misleading or
unsubstantiated statements or claims that
natural decomposition or decay of human remains
can be prevented or substantially delayed by:

131 Wh ile these deceptions may be " k indly " in one sense,
they can also be expensive. Misrepresentations which
induce the purchase of a sealer casket instead of
a nonsealer or a protective vault instead of a liner
may be responsible for an additional $200-$500 consumer
expense. See notes 118-19, supr a , and accompany ing
tex t.
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( i) embalming,

(i i) a casket, sealed or unsealed,

(iii) an outer bur ial container, sealed
or unsealed.

(2) To make any false, misleading or unsub-
stantiated statements or claims, directly or by
implication, of watertightness or airtightness
for caskets or outer bur ial containers, sealed
or unsealed.

(3) To otherwise misrepresent, directly or
by implication, the preservative or protective
attributes or utility of caskets, outer burial
containers, or embalming.

Section 453. of the recommended rule prohibits several
specific forms of misrepresentations by funeral directors.
Subparagraph (a) is addressed to false or misleading state-
ments about legal requirements pertaining to the disposition
of the dead, religious customs, and cemetery requirements.
This subsection also requires that, if any applicable law or
regulation mandates the use of certain funeral services or
merchandise, that fact must be explained to the consumer in
wr it ing .

Subsection (b) is directed at misrepresentations of other
factors which may influence the purchase decision. It prohi-
bits any false, misleading or unsubstantiated statem nts about
the preservation of the body by embalming, a casket, or an
outer burial container and about the protective value of air-
tight and watertight caskets and vaults. Finally, the rule
bans all misrepresentations regarding preservation or protec-
tion of the body in addition to those specifically prohibited
in the preceding subsections.

This section of the recommended rule is directed at
various misrepresentations which may influence eral con-
sumers to purchase unwanted items of service or merchandise.
As to misrepresentations of legal and other requirements,
funeral consumers are particularly vulnerable to deception
because of ignorance, misconceptions, and reliance on the
funer al director. It is clear, for example, tha t the ave rage
consumer is unlikely to know whether the law requires embalm-
ing and in fact, often has a misconception that it does. 132
Consumers who are told by a funeral director that caskets
are required by law for cremation or that vaults are a legal
necessity will tend to believe such representations. The
funeral director is considered experienced, knowledgeable,
forthr ight and trustworthy and the distraught, dependent and
inexperienced consumer is neither capable nor inclined to
doubt his adv ice.

132 See notes 11-12, supra, and accompanying text.
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False statements about funeral requirement have 

obvious effect on the purchase decision sinc they inhibit
free choice. The consumer is led to believe that something
is required and must be purchased rega dless of its desir-
ability. The rule s prohibition on such misrepresentations
is necessary to ensure that funeral consumers are able to
select the t e of funeral they desire without such erroneous
influences .

Section 453. 3 (b) speaks to claims about preservative
value and protection. The peculiar vulnerability of funeral
consumers to these misrepresentations arises out of their
special concern to protect and preserve the remains. Because
memor ies of the deceased are so vivid, the bereaved survivors
will usually seek to avoid thoughts about bodily d ljompositionand about the effects of exposure to the elements. There-
fore, suggestions that embalming will preserve the remains
for a prolonged period or that caskets or vaults (particularly
those which are represented to be protective or airtight and
watertight) will keep the body from the elements indefinitely
can have a great influence on the consumer ' s purchase. To
ensure that funeral purchases are not made on the basis of
misinformation that takes advantage of such vulnerabilities,
these misleading claims are likewise prohibited.

Modifications

The major change in this section of the recommended rule
concerns the affirmative disclosures. Under the original
rule proposal, funeral directors were required tQpr6vide
each customer with a written notice containing certain infor-
mation on legal requirements (i. e., the general lack of such
requirements) and to have available a more detailed statement
of any law or regulation which necessitated the use of serv-
ices or merchandise. These two disclosure notices have been
el imina ted from the recommended rule.

The primary reason for this modification is condense
the requirements in order to ease any paperwork-brden on both
funeral directors and consumers. In reviewing the rule and
the rulemaking record, it appeared that the information on
legal requirements would be more useful if it were provided
at the time a particular purchase is considered. Therefore,
the disclosures regarding sealer caskets and caskets for
cremation were moved to the casket price list, 135 so that

133 In fact, such misrepresentations were deplored by
several industry representatives. See Comments of
California FDA, II-A-673 at 1; Comment s of OGR,
II-A-666 at 19. See also V. Pine, Ph. D., NFDA
statistical consuItan x 10, 937-38.

134 See notes 1 and 82, 

135 Section 453. 5(b).
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consumers would receive at one time all information relevant
to a casket purchase. Similarly, the disclosure that vaults
are not required by law, but may be required by a cemetery
rule must now be made on the list whic contains outer burial
container prices and other pertinent information . 136

Since embalming will frequently have been author ized
before the consumer comes to the funeral home for the arrange-
ments conference, an embalming disclosure in a document re-
ceived at that time would have limited utility. While con-
sumers may continue to harbor misconceptions about the legal
necessity of embalming, the fact that they will be asked a
direct question on the subject should provide adequate notice
that embalming is a true option. 13? Th disclosure itself
now appears on the general price list. l 8 The requirement
that a detailed statement of all laws or regulations which
necessitate any purchase be provided on request has likewise
been substantially modified to make the information more
meaningful to consumers and less burdensome to funeral direc-tors. Instead of a general statement about various (and
possibly numerous) regulations, the recommended rule simply
requires that any requirement which is applicable to that
parti

lular transaction be noted on the funeral services agree-ment. 39 In this way, funeral consumers will only be noti-
fied if a particular requirement necessitates a purchase, and
funeral service industry members will not have to maintain a
separate form listing all such requirements.

Although these changes represent a substantial modifi-
cation in the format of the legal disclosure provisions, the
staff continues to believe that such information is necessary
for funeral consumers to avoid purchase decisions based on
mislead ing representations and misconceptions, or on lack of
relevant information on legal requirements. As discussed
earlier, the evidence demonstrates that the public is gene-
rally ignorant about legal regulations regarding disposition
of the dead. 140 These amendments, then, merely reflect an
effort to ensure that the rule provides the most effective
protection for funeral buyers yet minimizes the c mpliance
burden on funeral directors.

136 Section 453. 5(d).
137

138

See section 453. 2( b).

Section 453. 5(e)(1)(iii).
139 Section 453. 5( f).
140 See text accompanying notes 4- 14, supra
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Wi th these deletions, the section has been recast.
The specific types of misrepresentations prohibited by sec-
tion 453. 3(a)(1) now include a broadened legal category com-
bining legal and public health requirements and a new category
for cemetery requitements. The religious requirements or
customs prov is ion remains the same. The wr it ten explanat ion
of any applicable legal or other requirement required by
paragraph (a) (2) has been redrafted in accordance with its
aforementioned modification and replaces section 453. 3(a)(3)
of the or ig inally proposed rule.

Subsection (b) has been slightly modified for clar ifi-
cation. To reflect its intent more accurately, paragraph
(b)(l) has been revised to prohibit " false, misleading, or
unsubstantiated" claims of preservative value and to include
repr esen ta t ions that decompos i t ion can be " substantially
delayed" as well as prevented. In addition, the broader term
outer burial container " has been substituted throughout the
subsection for "vaults. " 141

Operation and Analysis

Section 453. 3 bans misrepresentations about legal,
religious, and cemetery requirements and the preservative or
protective value of embalming, caskets, and outer burial con-tainers. These subjects arise in virtually every arrange-
ments conference. The funeral director may mention certain
qual ities in discussing the casket selection or the customer
may ask about legal or cemetery requirements. In all such
instances, the funeral director must adhere to a standard of
nondeception. If a funeral director makes representatiOns
regarding these subjects, such statements must be true, must
not have the tendency or capacity to mislead consumers, and
must have a reasonable basis in fact.

Two additional points should be explained regarding the
scope and operation of this prohibition. The first concerns
the standard of having the " tendency or capacity to deceive.
Consistent with a long line of Federal Trade Commis$i n cases, 142
it is designed to prohibit a broad range of state ts and to
take into account the context in which the representation is
made. One common example of deception occurs when a funeral
director states that embalming is required out of "public
health necessity " or " required" for public health reasons. 143
Given the funeral consumer s ignorance and possible misunder-
stand ing of the law, such represen ta t ions have the capac i ty

141

142

See section 453. 1(n).

See, e. , Pfizer, Inc. 81 FTC 23 (1972); Firestone
Tlr e anRubber Company v FTC, 481 F. 2d 246, cert.
denied , 414 U. S. 1112 (1973); Carter Products
v. FTC, 323 F. 2d 523 (5th Cir. 1963); Charles of the
Ritz Dist. Corp. v. FTC, 143 F. 2 676 (2d Cir. 1944);
Simeon Management Corp., 87 FTC 1184 (1976).

143 See notes 24- 26, 33- 39, and accompanying text.

298



to mislead consumers into believing that embalming fsactuallya legal requirement. Similarly, unexplained statements that
specific merchandise or services are " required" or " necessary
imply that the requirement or necessity is a legal one. 144
Moreover, while embalming, a casket, or a vault may temporarily
delay decomposition of the body, representations about their
preservative value can mislead consumers who are deeply con-
ceDned about protection of the remains.

As described earlier, many casket and vault manufactur-
ers promote the durability or the airtight and watertight
qualities of their products and some even provide warranties
which guarantee these properties to purchasers . 145 Whether
such claims or iginate from a manufacturer or not, a funeral
director who repeats them to his retail customers is engaging
in a deceptive practice if the claims are false or misleading.
Since the sale of this merchandise results in economic bene-
fit to the funeral service industry member, and since the
consumer seeks information from the funeral director, the
retail seller, it is appropriate and necessary to hold the
funeral director responsible for deceptive representations
used in making the sale regardless of their original source.
Funeral directors ' involvement in the promotional efforts'
of suppliers will necessarily vary, but, while manufacturers
may be the subjects of future scrutiny, care must be taken
to insure that consumer purchases are not based on misrepre-
sentations.

Under this section and Section 453. 5(e)(2)(iii), the
funeral director must also note any legal requirement or
other factor that ha or will necessitate the use of 

particular good or service on the funeral service agreement.
This explanation needs only to provide sufficient detail to
inform the consumer of the reason for a purchase which would

144

145

See notes 21, 25, supra If the necessity arises outorthe type of funeral desired-- , embalming may
be necessary if there are to be several nig
viewing--this reason must be explained to id deception.

See text accompanying notes 103-105, 

~~~

; R.
at 74-75. It should be noted that casket warranties
which create the impression that they are promising
long term " security" or prevention against decomposition
may be subject to challenge under the Magnuson-Moss
Warranty Act as deceptive warranties. Section 110(C) (2)
of the Act defines as deceptive a warranty which (i)
contains a promise description or representation which
is false, fraudulent or " in light of all of the circum-
stances would mislead a reasonable individual exercising
due care; " or (ii) " fails to contain information which
is necessary in light of all the circumstances to make
the warranty not misleading.... " Warranties for " sealer
or " protective " caskets may need to specifically indicate
that such caskets will not prevent the natural processes
of decomposition in order to not mislead the purchasers.
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not otherwise have been made. For example, if embalmin
necessary to comply with state l 146 or is a practical

necessity in a particular situation (e. g., a 3-day viewing period)
these circumstances should be explained when the procedure
would not otherwise have been utilized by the customer. 147

This section s prohibition on misrepresentations poses
no additional administrative burdens on funeral directors.
Funeral directors are expected to be familiar with, or have
access to, regulations that affect or govern their business.
The rule requires no additional expertise concerning legal,
religious and cemetery requirements. A funeral director may
answer a question with " I don t know" without violating the
rule. Answers are not mandated. Only deceptions are prohi-
bited. The affirmative disclosure required by section 453.
(a)(2) will impose a slight burden, but the situations in
which it arises should be few. The explanation itself can
be brief; a statement such as " state law requires embalming
if the body is to be shipped out of state " will suffice.

Consumers will benefit from this provision because it
will eliminate misunderstandings, deter imposition of unnec-
essary products and services on the unsuspecting and mitigate
the use of misleading oral representations. cons mer savings
could be substan t ial, since, as noted prev iousl y, 48 embalm ing
may cost $80- 125 and sealer caskets and vaults are typically
several hundred dollars more expensive than their nonsealed
counterparts. To the extent that individual consumers have
made such purchases because they were misled as to necessity
or preservative value, they will be able to avoid the extra
expense. Moreover, thiir ability to arrange the euneral of
their choice is preserved. If some exigency requi that
freedom be abr idged, the affirmative disclosure requirement
will provide the customer with the reason for the abridgment.

This section of the rule is designed to supplement rather
than replace any preexisting state st tutes or rules on mis-
representation. It does not tamper with any state legal re-
quirements for funerals or final disposition, but s1 ply
requires disclosure of those that directly affect e consumer.

146 Our review of state regulations indicate that embalming
is typically required when death is due , to a contag ious
disease, interstate shipment of the remains is planned,
or final disposition will not occur within a particulartime. In some circumstances, compliance may be effec-
tuated by the use of a sealer casket or refr igeration
facilities; when available, these options should be
disc osed to the customer. See generally Part One,
Section III, supra

147 See discussion of the general price list and
for services selected, Sections 453. 5(e) and
VIII, supra

agreement
(f) in Section

148
See note 116, supra ; Section II, supra
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Section VII. MERCHANDISING TECHNIQUES

Analysis of Record Evidence

Introduction

The notion of merchandising is to some degree part of
almost every sales transaction. Obviously merchandise
must be displayed, particular characteristics noted, and
reasons for buying pointed out to potential purchasers.
Sellers cannot reasonabl be expected to emphasize lower-
priced merchandise over more expensive and therefore more
profitable offerings. Even a certain amount of "puffery
in sales claims is tolerated. However, claims which go
beyond puffery and are false, misleading, or unsubstan-
tiated, and efforts to sell expensive merchandise which
utilize disparagement of less expensive offerings, deface-
ment, or other ba i t- and- swi tch techniques, 1 ie outs ide
acceptable salesmanship. These and related " merchandising
techniques " involve unfair or deceptive acts and practices
and thus violate the Federal Trade Commission Act.

The divid ing line between permissible and impermissible
sales techniques is largely determined by the conduct of theseller. It is to some degree, however, a function of the
transactional context the circumstances of the commercial
setting, the ability of the consumer to defend himself against
such practices, the injury inflicted and the legitimate jus-
tification for the conduct. Consumers who are particularly
vulnerable to exploitation by certain merchandising techniques
may be entitled to special protection.

In the funeral purchase setting, the consumer is typically
extremely vulnerable, traumatized, uninformed and unable
to employ the commercial wariness which serve as protection

G. Alexander, Commercial Torts 271-285 (1973); . Kintner,
A Pr imer on the Law of Deceptive Practices l (1971).

G. Alexander, Commercial Torts 284 (1 973) (numerous courts
have held " assertors" liable for misstating their options
when the assertor has a special relationship to the person
misinformed). See also Consolidated Oil & Gas, Inc.
Ryan , 250 F. Su

pp.

(W. D. Ark. 1966); Ward v. Arnold,
52 Wash. 2d 581, 328 P. 2d 164 (1958). 

------

The FTC has long held that the special vulnerabil ity of
the target or victim may be an important determinant of
the legal unfairness of particular products. See
Doris Savitch, 50 F. C. 828 (1954) aff' Ciiam
218 F. 2d 817 (2d Cir. 1955); Topper Corp., 79 F.
681 (1971); State Credit Ass n, Inc., 86 F. C. 502
(1975); Travel King, Inc., 86 F. C. 715 (1975); Busch'
Jewelry Co., Inc., 87 F. C. 394 (1976).
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in many other sales transactions. Most funeral consumers
do 'not have prior experience or other sources of information
needed to make intelligent evaluations of price and quality.
There is usually no opportunity to compare the offerings
of several different funeral homes after a death has occurred.
In addition, the funeral director is rarely perceived as a
salesman, with the motives and behavior associated with that
role, but is viewed as a comforter and counselor who can be
trusted to make decisions in the consumer s best interest.
The funeral director s success in being received as a friendly,
helpful counselor (instead of as a salesman who is in busi-
ness to make a profit) is crucial to merchandising through
counseling. In addition to reducing the resistance to the
advice " or " counsel" given, this gloss allows the funeral

director to rationalize his efforts to push more elaborate
funerals as " meeting needs " rather than " making profit.

How this process works is perhaps best illustrated in the
words of Howard Raether, Executive Secretary of the National
Funeral Directors Association. and Robert Slater, Director of
the Mortuary Science Department of the University of Minnesota,
and NFDA Consultant, from their book, The Funeral Director and
His Role As A Counselor:

Confusion arises . between needs and
wants or desires. The counselor must continually

erentiate between the two. The family will
be quick to verbalize their desires or wants
and in the process mask or fail to recognize
their basic needs.

The condition of the typical purchaser of a funeral is
discussed in Part One, Section V, 

supra

Funeral directors have carefully cultivated this coun-
selor role. Also, training provided by mortuary science
schools, industry seminars, trade journal art1 les, and

guides to funeral directors stress the impo nce of the

funeral directors , role as a counselor while at the same
time stressing the importance of business practices that
will maximize profits. Several witnesses testified about
the training funeral directors receive. See,
J. Page, California funeral home employee x 7383, 7385;
J. Todd, Arkansas funeral director, Tx 8751- 52, 8791-93;
R. Ebeling, former managing editor, Mortuary Management
magazine, Tx 6860-69; N. Gregory, former California
funeral director, Tx 8663; K. Marsh, California funeral
director and attorney, Tx 6812; J. Kaster, Texas funeral
director and state leg islator, Tx 6237: R. Slater;
Professor, Dept. of Mortuary Sci., University of Minnesota,
NFDA Consultant Tx 9499.
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This perhaps can best be exemplified by the
family who says "We don t want a funeral.
This is their verbalization of what they feel
is a desire or want. This reaction is often
an attempt to deny that a death nas occurred.
They do not recognize at that point that their
need may be the very thing they say they do
not want. 6

The funeral director, however, knows that his business
success is dependent on merchandising. Various sales
techniques character ize casket selection rooms and influence
consumer " selection " of caskets in the overwhelming majority
of funeral homes throughout the country. Consumers who
enter the transaction ignorant about the cost of caskets
and the alternatives available often remain ignorant of the
cost of their selection until they later receive their finalbill. Great concern for the body of the deceased and ignor-
ance of legal requirements and casket features are common.
These factors, disor ientation, and a desire to escape quickly
from the emotionally painful casket room allow consumers
to be heavily influenced by oral sales presentations, room
arrangement, subtle lighting variations and suggestions
about what is suitable or appropr iate.

H. Raether & R. Slater, The Funeral Director and His Role
As A Counselor 15 (1975) (hereinafter cited as Raether
and Slater). Although the authors go on to state that
funeral director counselors should .trive for adaptive
funerals that meet individual needs, their book heavily
stresses the need to promote the values of the iradi-
tional funeral and not simply accede to the expressed
desires of families, so that the families ' needs will
be served. Whether intentional or not, this kind of
instruction, with its surface legitimacy, encourages and
justifies the kind of disparagement, high pressure and
more subtle salesmanship which cause consumers to spend
more than they can afford and which more aware consumerscomplain about. 
See, , R. Scnackleford, Tennessee funeral director,

4; H. Gutterman, New Jersey funeral director,
Tx 1891-92; Comments of International Funeral Services,
Inc., Iowa, II -A-4 88. The rela t ionsh ip between helpful
counseling, merchandising and salesmanship is well recog-
nized by funeral industry leaders and is the subject
of much analysis and training. See , Raether and
Slater, supra note 6, at 15-16 (discusses how counselor
can persuade customer to accept his selections instead
of mak ing the i r own cho ices); W. Kr ieger, A Comple 
Guide to Funeral Service Management 47, 85 (1962) fhere-
inafter cited as Krieger) (emphasizing merchandising
as " the lifeblood of funeral service " and suggesting
one technique is to turn a client into a friend).
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The methods employed as part of a calculated strategy
to discourage the selection of the less expensive merchan-
dise were well illustrated by one consumer ' s description
of her exper ience:

Several members of the family including myself
were taken to a display room setup. Impressive
large rooms with superdeluxe-looking coffins
heroically displayed in layers three boxes high!
Religious considerations dictated the need for a
wooden container free of all metal. We were taken
first through a heroic-sized display and reception
room and into a small crowded room, 8' by 10 

I in

size. It was crowded, jam-packed with ugly olive
drab and green thin-wall metal containers. One
of them, placed right by the doo had its " head"
half-propped open. A really sleazy view of cheap
cloth and 1 ining jumped up into my face. The re
was almost no room to stand, so cluttered was the
floor with those ugly boxes. Only one wooden box
was on display, kept shut. It was a decent piece
of straight sides, properly shellacked. But it
carried a Star of David very noticeably. 
occurred to me that although the Star was suitable
for my religious requirements, the absence of a
non-Stat wooden box would have discouraged " any
non-Jewish purchaser. Secondly, when the under-
taker sighed and said, " this box is reasonably
priced, only $350, " he grimaced in a way that
immediately communicated itself to a sister of mine
who shuddered and said, "we cannot bury Mama , in
that"

. "

Well, " said the undertaker, ted to
show you the lower pr iced ones so that you could
judge for your sel f" . " That I s a decent piece of
woodworking , said I, " Ma always said that she
wanted something simple and that we ought to
donate to some char itable work in her memory
The undertaker looked nonplussed, started out;
my sister followed; my father remained passive.
Practically abandoned, I followed out i o a
large heroic room, and joined the group-n the
middle of the room. Eight feet away on one
side, I gazed at three large elaborate wooden
boxes, each veneered in shapes differently. The
undertaker pointed to the price tagless boxes ; he

called out the names of the woods character izing
each box. We turned 180 degrees and gazed at
three more veneered boxes, arranged three high
on an elaborate scaffolding that spaced the boxes
from floor to ceiling, and so on. We were so
distant from those boxes; they were so ethereal

compared to the boxes in the tiny ugly room
on top of which we had been practically standing.
We settled for a $680 box. What it was that made
a coffin worth $680 as compared to a bureau worth
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$680 completely escapes me.
has to prove its storability
(Syracuse, New York 1972)

At least the bureau
and" unrottabil ity

. "

We are not suggesting that all merchandising by funeral
directors should be controlled. However, such tactics as
manipulating consumers into buying more expensive items by
displaying lower pr iced merchandise in inaccessible places,
repulsive colors, or defaced condition, or by disparaging
inexpensive merchandise may be not only manipulative and
injurious, but unfair or deceptive under Section 5 of the FTCAct. These practices deceive consumers as to what is avail-
able and what products cost and interfere with a consumer
ability to freely choose the funeral merchandise and services
which the funeral director supposedly has offered to provide.

The Evidence

Casket Display The casket is usually the single
most expensive item of funeral merchandise, and along with
charges for services and facilities, is an important source
of the funeral director s profit. 9 It is not surprising,
therefore, that a number of merchandising strategies are used
in the casket selection process, centered in the casket dis-
play room to manipulate the consumer s selection of a casket

Richardson, Ex. 1 (NY) at 5. Of the 90 replies to this
questionnaire which cited one or more complaints about
their funeral purchase experience, 27 (30%) mentioned
the display of caskets in a manner which was calculated
to discourage their selection by customers. Id. See
notes 22, 28- 84, 89-94, infra for a full descrIption
of these abuses. Some funeral directors indicated that
they, and/or others they knew, did not use se unfair
merchandising practices. See , J. Curran, President,
New York FDA, Tx 139-41; H. DeVol, member, Washington,

C. Licensing Board for Funeral Directors and Embalmers,
Tx 14, 123-24; F. Noland, President, Idaho Funeral Service
Ass n., Tx 5845; W. Kinder, past President, Minnesota
FDA, Tx 3277, 3287- 9; C. Whigham, New Jersey funeral
director, Tx 759.

As the President of CMA once wrote in reference to the
casket selection room, " (tJ his is the place that the
entire operation has to be paid out of. Beck, Adjust
Your Showroom and Balance Your Ledger , X-1-126 at 1.
Accord , Krieger, supra note 7 at 61 (" This is probably
e most important room in your funeral home. It is the

room which makes it possible for you to produce gross
sales dollars

305



toward higher-priced wares. lO Most funeral homes contain a
casket display room in which are shown six to thirty models;
others use the local showroom maintained by one or more casket
manufacturers.

While it will not be obv ious to unwary consumers, the
simple layout of the casket selection room is crucially
important to the strategy of selling profitable merchandise.
The display of caskets in the display or selection room 

s by

no means random or the simplest, most direct, arrangement
possible. It is usually the product of much shrewd analysis
and is carefully calculated to enhance the sale or " selection
of the more expensive, more profitable caskets as subtly
and undetectably as possible.

In an insider s look, by a funeral director, the situa-
tion was descr ibed in these terms:

It is here (the casket selection room)
that the money is made, and a great deal
of attention is lavished upon it, to
insure that the quarters are arranged
in a manner conducive to the sale of high-
priced goods. No stone is left unturned
in an effort to achieve ideal conditions.
There are instances in which thousands of
dollars have been spent by funeral men to
change the shape of the room in order to
achieve the esired psychological goals.

Coriolis, Death Here Is Thy Sting, 92 (1967).

See ;enerallY V. Pine, Caretaker of the Dead 58, 61
7 ).

In The American Way of Death 24 (1963), Jessica Mitford
state at:

The uninitiated, entering a casket selec-
tion room for the first time, may think
he is looking at a random grouping of var 
ously pr iced mer chand ise. Actually, end-
less thought and care are lavished on the
development of new and better selection
room ar r angements, for it has been found
that the placing of the caskets materially
affects the amount of sale.

In It Costs Too Much to Die 37 (1968), Richard O. Grant
state:

Upon entering the casket display room,
you, like many people, may think what
you are looking at is a haphazard random-
placed assortment of caskets. Rather,

(Continued)
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While generally stressing the professional and- service
features of their occupation, on the subject of merchandis-
ing, funeral directors tend to shift to a retail sales
role:

Every successful business enterpr ise I know of
merchandise in a manner which is calculated to
age customers from buying the inexpensive
should funeral directors do differently?

The President of the Oregon FDA agreed that casket showrooms
are arrangl1 to enhance sales of the most profitable
offerings. A Texas funeral director noted that, although
consumers are unaware of the subtle influences, casket display
rooms are designed to discourage selection of inexpensive
offer ings and to make customers " spend a good deal of money. " 15

displays
discour-

Why

There are several different approaches to the mer-
chandising of caskets which have been propounded within the
funeral industry. Perhaps the most well known and influential
merchandising expert was Wilber Kr ieger, Managing Director of
NSM for decades, and founder, trustee, instructor and director
of the National Foundation of Funeral Service, ("NFFS" ), the
industry s " graduate school. Mr. Krieger, who was consid-
ered the leading expert on funeral home management, developed
several theories of merchandising which became widely recog-
nized and employed in the industry. 16 The current director
at NFFS, Dr. Charles Nichols, has summarized the intent 
his predecessor s strategies, which are still taught at NFFS
(and, in various forms, in mortuary schools and merchandising

(Continued

you are looking at a masterfully con-
ceived plan that has been meticulously
arranged in such a manner that the sales-
man can almost sell you whatever casket
str ikes his notion

. .

. (X-1-1l8

T. Lord, Maine funeral director, II-A-14 at 2. See also
J. Browning, Executive Director, California FDA, Tx 8213
14 (arrangement of merchandise to maximize sales is valid
merchandising technique); R. Neville, President, Ohio
FDA, Tx 14, 420-21 (funeral directors should be free to
use same mer chand ising techn iques as othe r bus i nessmen) .

L. Peake, past President,
however, question whether
tive.

Oregon FDA , Tx 5719. He did,
the techniques are fully effec-

15 , J. Kaster, Texas funeral director, Tx 6088.

See Krieger, supra note 7, at 47- 73.
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seminars throughout the country), as " moving people into the
higher segment. "17

The first step in th total casket- merchandising strategy
is the funeral director s choice of models and pr ices for his
selection room display. Many in the industry recommend a
bal nced-line " formula for making this determination,
although the term appears to be somewhat disingenuous.

According to this approach, the funeral firm divides its
recent salas into " quartiles " based on price, with the median
sale as the break between the second and third quartile.
Since the middle two quartiles represent average sales, cas-
kets in this range are the focus of the strategy. 19 More
specifically, because " the true objective of good merchandis-
ing is to sell in the third quartile, " or the " high average
range, 20 a " balanced line " should contain the largest number
of caskets in this range. Krieger and Nichols recommend
that two-thirds of the units on display be priced above the
median.

Nichols, Goals and Controls in Merchandising , NSM Bulletin,
December 1974, at , quote In-x=T
See , Krieger, supra note 7, at 53-58; Nichols, Goals
and Controls in Merchandising , NSM Bulletin, December
1974, at 16 (quoted in X-1-119). See notes 19-21, infra
Balancing the casket line is intended to assure that a
full range of offerings will be shown; it is also
intended to avoid showing too mAny low- priced nits
because doing so facilitates selections in that pr ice
range. See Kr ieger, supra note 7, at 53-58.

Krieger, supra note 7, at 53-54. Krieger explains that
funeral directors will make no attempt to sell in the
first quartile (the least expensive) because those serv-
ices are only available for needy families. Nor is the
fourth quartile (top of the line) of much conc
because it will sell itself to families inte res ted in
the finest in quality. Id. at 53. 
Id. at 54.

Id. at 55; Nichols, Goals and Controls in Merchandis
M Bulletin, December 1 74, at (quote in X- =T9).

The complete balanced line formula is as follows:

Percent of inventory:
Quartile 1st 4th3rd

It should be noted that while NFDA representatives tended
to disassociate themselves from Krieger s theories, the
management text edited by NFDA Executive Director Howard
Raether recommended this formula for casket inventory.
Griffin & Slater, Casket Selection Room Evaluation , in
Successful Funeral Serv ce Pract ce 71- 75 (H. Raether
ed. 1971), VI-D- 65.
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The other crucial points in this widely accepted er-
chandising strategy are the arrangement of the casket dis-
play room and the grouping of particular caskets withinit. The aisles between the casket units are an important
aspect of the arrangemen of the display room. Employing
two pr inc iples he ca lled " avenue of appr oach" and " res is tance
lane, " Kr ieger suggested placing the more expensive third
and fourth quartile caskets along a wide aisle to the right
of the entrance. Whether guided by the funeral director
or left alone to consider their purchase, the family will
follow this " avenue " because it is wider and, according
to industry research, most people naturally turn to the
right. This natural inclination will also result in a
resistance to a narrow aisle on the left, so the less expen-
sive units are displayed in that area. 

Kr ieger and others specifically rejected another pos-
sible arrangement of the display room - that of an ordered
or " stair- step" progression from least to most expensive.
Kr ieger noted the reason for opposing the stair-step method
of arrangement in his early work, Successful Funeral Service
Management it " makes direct dollar comparisons very easy.
Merchand sing advice from the President of the Casket Manu-
facturers Association also points out the disadvantage
of such a logical, straightforward ar rangement:

the public is quick to see that the further back in the
room, the cheaper the caskets are, so they head for the
back as fast as they can.

Since the objective is to sell above the medj.a-n, Krieger
recommended that the first casket the customer encounters
be at the high end of the price range, but not too high.
Based on the psychological reaction by the customer to this
more expensive unit, the second casket shown should offer a
real drop" in price and observable qual ity using the prin-

ciple of " contrast. The customer is then ready to be shown
the third and final casket in the grouping, a " rebound unit"

Krieger, supra note 7, at 59-60. This was because
research showed that the majority of the population,
being right-handed, would naturally and most easily
turn to the right. rd.
Id. at 60. Krieger opposed arranging the caskets in
order from most to least expensive because a consumer
who is first confronted by an expensive casket may be
shocked into buying something cheaper, since a funeral
director may not be able to explain price or quality
differences.
W. Krieger, Successful Funeral Service Management (1951),
cited in J. Mitford, The American Way of Death 24 (1963).

Beck, Adjust Your Showroom and Balance Your Ledger
126, at 
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which carries him or her back into the higher quartile;- This
merchandising technique, which Krieger called the " keystone
approach, " can be repeated with groupings of three caskets
throughout the showroom. 26 

Krieger s carefully planned balanced line and selec-
tion room arrangement prescriptions need to be understood
in the contex of his advocacy of the " indirect method of
selling. " In " indirect selling " the funeral director does
not make a sales presentation or overtly " pressure " a family
when the casket is being selected. Instead, after introducing
the family to the selection room and generally highlighting
the different kinds of caskets it contains, the funeral
director leaves the room and allows the family to choose a
casket by themselves. Although funeral industry leaders have
urged this approach as a way of reducing high pressure sales-
manship which families would resent, they have also empha-
sized that the indirect method should be used only where
the funeral director had the best selection room he could
devise , 27 so that the more profitable units would " sell
themselves. Today, this indirect selling method is widely
used in funeral homes throughout the country.

The importance of selection room arrangements to pro-
fitable merchandising is also heavily emphasized by casket
manufacturers. Many of the large manufacturers offer manuals,
seminars, and special consultin services to assist funeral
homes in planning their layout. 8 The largest casket company,
Batesville, published a sales manual which includes a " selec-
tion room display plan " and other guides to improving sales.
Another major manufacturer, Boyertown, also promote sales
manual available to funeral directors and mortuary science
schools, entitled, " Your Selection Room Display Work Kit,
which suggests a strategy similar to the Krieger theories.

Kr ieger, supra note 7, at 58-59.

See J. Mitford, The American Way of Death 2T-27 (1963);
W:Krieger, Successful Funeral Service Management (1951).

See, , J.

(rf er ence to
techniques) .

Todd, Arkansas funeral director, Tx 8752.
manufacturers ' seminars on merchandising

Batesville Casket Co., Batesville Manual, X-I-I03.
Recently, Batesville has advertised a " Consumer Informa-
tion Pr ogr am " whi ch helps fune r al director s expla in cas-
ket differences. Am. Funeral Director, September 1977,
at 37.

Boyertown, Your Selection Room Display Work Kit,
(pamphlet), X-1-125. (The manual also contains model
floor plans). See also Simmons School of Embalming
and Mortuary Sc ience;ibliography, Hite Ex. 1 (NY).
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Student funeral directors also learn many of these
strategies in mortuary science schools which stress merchan-
dising in their curricula. 31 At NFFS, the undercover work

of a journalist posing as a student revealed the content of
the merchandising curriculum in the nation s leading mortuary
school. NFFS maintains model selection rooms for teaching
sales ' techniques, 32 and its merchandising courses emphasize
the' " balanced line " and " avenue of approach" methods.
Moreover, NFFS sponsors continuing education seminars on
a regional basis and offers a cassette tape traininj program
on merchandising through selection room strategies. 4
Other mortuary science school curricula contain similar
merchandising instruction. An Arkansas funeral director
testified that he currently uses the keystone approach
which he was taught, along with the avenue and resistance
methods, at the Dallas School of Mortuary Science in 1972-
73. 35 The Director of the University of Minnesota mortuary
science department, who is NFDA' s educational consultant,
stated that he currently teaches methods very similar to
Krieger s techniques of selection room arran ement, 36 as
does the dean of Simmons School in New York. 7 According

nerallY Part One, Section II (D) , supra at notes

The Am. Funeral Director, The American Blue Book of
Funeral Directors 1976- 77, 736 (1976). NFFS continues
to offer its merchandising courses. In fact, to reach
more funeral directors, NFFS has now begun maki avail-
able merchandising techniques through correspondence
courses, with the topics covered including "Your Selection
Room,

" "

Line Balance, Progression and Color, " and " Display
Arrangements. See , Mortuary Management, January
1978, at 

P. Hawley, Associate Producer, WTTW, Chicago Public
Television, Tx 2777-79. But Rebuttal of FS, X-24.

See, e. , NFFS, Merchandising in Action, III-F- IO (adver-
tls ement): NFFS, How to Present Your Funeral Merchandise,
III-F-99 (advertisement). These courses covered such
topics as " Techniques of Balancing the Line,

" "

The Employ-
ment of Quality, Style and Color in Line Balance, " and
Building an Effective Display Arrangement.

J. Todd, Arkansas funeral director, Tx 8751-52, 8758-59. Mr. Todd also testified that he had observed the
avenue of approach" method used in several other funeral

homes. Tx 8760. But see Rebuttal of Dallas Institute
of Mortuary Scienc -43

R. Slater, Professor, Department of Mortuary Education,
University of Minnesota, Tx 9499.

Dean, Simmons School of Mortuary Science, TxC. Hite,
1536.
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to the Dean and a former student, the San Francisco College
of Mortuary Science likewise instructs its students in
a Krieger-like method of merchandising. 38 Literature available
at the Los Angeles College of Mortuary Science library
con tains these same merchand i sing str a teg ies. 39 Other
funeral directors testified about similar training in the
techpiques for selling more expensive merchandising. 

In addition to these broad merchandising strategies, a
number of spec i f ic pract ices were ident i f ied in the cour se of
the investigation for which remedies are contained in the
recommended rule.

"'-

Fai l ur e to Di splay Inexpens ive Caskets One techn ique
for ensur ng t at less pro le nexpens ve caskets are not
sold is simply to not display them at all or to display them
in a manner calculated to discourage their purchase.
Naturally most consumers will make their selection fiom
merchandise they ,can readily see. 41 If lower priced caskets

See D. Sly, President, San Francisco College of Mortuary
Sci ence, L. A. Stmt. at Ex. 3; R. Yount, California
funeral director, L. A. Stmt. at 3-4. It is worth not-
ing that Mr. Sly, who has taught merchandising at the
San Francisco Mortuary School, served as chairman of
a committee recommending curriculum changes for all U.
mortuary schools. The committee has recommended
increased emphasis upon instruction in merchandising.
Curriculum Study Committee Report to America-n Board of
Funeral Service Education (October 1974) at 24-
reprinted at D. Sly, L. A. Stmt., at Ex. 

See , Marsellus Casket Co., How to ?ell More Profit-
ably, (pamphlet), X-1- 124; Boyertown Burlal Co., Your
Se lect ion Room Di splay Wor k Ki t, (pamphle ts), X-1- 12 5.

See , N. Gregory, former California fune al director,
Tx 86 K. Marsh, California funeral direcec and
attorney, Tx 6812; J. Page, California funeral director,
Tx 7385.

See, , Rev. J. Morris, Washington clergy, Tx 5809;
g:Abzug, New York Congresswoman, II-C-1825. It appears
that in many instances when consumers complain about
how expensive even the least expensive funeral is, the
real problem is the consumer is not seeing the full range
of choices available. NYPIRG' s survey of 127 consumers
found that only 28 of the 127 respondents realized
that there might be other caskets available besides
those they saw in the display room, and only 7 of those
28, asked if anything less expensive was available.
NYPIRG Ex, 1 (NY) at 8. See also note 51, infra.
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are kept out of sight, hidden in other rooms wh6se exf tenc
is not revealed or kept in basements or storerooms, customers
may not know of their existence and may be forced to choose a
more expensive casket than they actually desire.

The record evidence demonstrates that the practice of
not displaying the least expensive casket, to keep all but
the most persistent consumer from purchasing it, is a common
practice throughout the country. Some funeral industry
members testified that the least expensive caskets are
commonly not displayed. As James J. Kaster, a former casket
manufacturer, licensed funeral director, and Texas state
legislator explained, it is common for a funeral director not
to have his two cheapest caskets in the showroom.

The family sees as the cheapest pr iced casket
and service $600. How is the family to know
that sitting in the back room are caskets and
services for as little as $200. I have heard
many funeral directors say (that) if you have
cheap ones on display, families that should
buy better caskets will just buy the cheap ones.

A California funeral director confirmed that this theory -
you sell what you show - is often employed. 43 Other
industry members testified that inexpensive caskets are
not d i s layed in the same manner as the higher pr iced
units.

A number of surveys of funeral industry practices also
revealed that inexpensive caskets are often not' shown in
the main selection room with the higher priced units. For
example, a Maine PIRG survey of 116 funeral homes found that
one-third failed to display their least expensive casket
model. 45 In the District of Columbia, fourteen of thirty-
six funeral homes with selection rooms who responded to the
FTC staff survey reported that the least expensive casket

J. Kaster, L. A. Stmt. at 

N. Gregory, former California funeral director, Tx 8667.

See, , N. Radulovich, Minnesota funeral director,
Ch i . Stmt. ; H. Senison, New Yor k funer al director,
II-A-145; J. Page, California funeral home employee,
Tx 7347, 7374; K. Marsh, California mortician and attorney,
Tx 6800; M. Damiano, New Jersey funeral director, Tx
1314; G. Primm, New York funeral director, Tx 266-267;
D. Cornett, industry supply representative, X- 1-124
at 2; W. Chambers, Washington, D.C. funeral director,
Tx 11, 369-70.

Comments of Maine PIRG, II-C-1400 at 
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was not on display. 46 Even a voluntary survey of members
by the California Funeral Directors Association found seven-
teen funeral directors admitting that they do not ordinar ily
display their least expensive casket. 

47 Considerable other
evidence from fun ral directors, consumer groups, state
agencies, and others similarly revealed that non-display
of less expensive caskets is prevalent among many funeral
homes.

Consumers complained
in attempting to purchase
ington consumer reported:

of various difficulties encountered
inexpensive caskets. 49 As one Wash-

(W)hen I inquired if they did have any
caskets for sale under $500, I was , told,
Oh we have a few out in the garage, that
are just plain black and for use with welfare
cases only. They are so dusty, ou surely
would not want to look at them.

" 0

Similarly, a New York attorney' related the details
of an inc iden t in whi ch one of his cl ien ts, afte r ask ing
for the least expensive casket, was shown and purchased a
$2, 295 model. Appalled at the pr ice, the attorney called

Commission,
of Columbia

Bureau of Consumer Protection, Federal Trade
FTC Survey of Funeral Prices in the District
16 (1974), VI -D-4.

A. Ex. 23 (There were 291 respondents to the survey).

See, , S. Chenoweth, Director, Minnesota Office of
cosumer Services, II-C-51 at 4; CAMP Consumer Action
Project Survey, Sea. Stmt. ; F. Schneier, Yale student,
Y. Stmt. at I; C. Skeels, CAMP Consumer Action Project,

Tx 6015; D. C. Ex. 39 (CAFMS) at 13- 15; C. Kleiber,
Washington student, Tx 5744; Division of Consumer Affairs,
Delaware Department of Community Affairs a Economic
Development (1974), VI-D-9; J. Buchanan, President,
Los Angeles Funeral Society, II-C- 155 at 1; B. Abzug,
New York Congresswoman, II-C-1825 at 2; J. Rich & 
Platt, Funerals in the City of Syracuse (Dec. 12, 1973)
(unpublished study), VI-D-15 at 74; Dr. M. Bluebond-
Langer, Ph. D. Professor of Sociology, Rutgers University,
Tx 2374; Dr. C. Collett-Pratt, Ph. D., gerontologist,
Professor, Oregon State University Extension Service,
Tx 5258-59; R. Bishop, Florida Director of Consumer
Services, Atl. Stmt. at App. A.

See, , M. Englebright, Michigan consumer, II-B-
137 6; T. Meyers, Cal ifornia consumer, x- 3 7.

A. Garries, Washington consumer, II-B-I030.



the funeral director, who told him that the $2, 295 c-asket
was the cheapest one in that display room, but that other
caskets

1 for as little as $400 were available in otherrooms. Other evidence indicates funeral directors dis-
played the least expensive caskets benind curtains or under
racks 52 and in obscure hallways, 53 backrooms, 54 basements, 55
storerooms, 56 or garages. 57 Several clergy members also
testified, based on their experience in attending and
ass sting in funeral arrangements, that it was quite common

Testimony of B. Kronman, NYPIRG, before Temporary New
York State Commission on Living Costs and the Economy
(Oct. 17, 1974), NYPIRG Ex. l(A) (NY) at 2-3.
S. Flanders, Illinois consumer, Tx 4658.

J. Kanifer, Illinois consumer,
we finally selected was out in
(we rejected) all others

II-B-1917 (" The (casketJ
the hallway and shown after

H. Buckingham, Maryland consumer, II-B-1159; D. Brundage,
Georgia consumer, Tx 9555-56; E. Sheehan, Washington,

C. consumer, Tx 14, 670 (But see Rebuttal SM,
8(c)): D. Nugent, IllinolSconsumer, Chi. Stmt. at

1; L. Aronson, New York consumer, II-B-62.

T. Weakley, Vermont consumer (But see Rebuttal of NFDA,
X-9(1)); II-B-38; H. Staples, Flo ida consumer, II-
B-1444; C. Anthony, Maine consumer, II-B- 2174.

J. Berks, California NRTA/AARP, L. A. Ex. 2 

R. Joiners, Texas consumer, VII-97; R. Blakemore,
ington consumer, Tx 5453. ?las h-

M. Englebright, Michigan consumer, II-B-1376; T. Myers,
California consumer, X-37 at 11. Other evidence also
showed that inexpensive caskets were hidden. See
R. Stevens, President, Chicago Memor ial Society, Tx
3619; G. Richardson, President, Memorial Society of New
England, Tx 1392: J. Brown, Associate Director, Center
for Consumer Affairs, University of Wisconsin Extension,
Tx 4309; L. MacDonald, Illinois NRTA/AARP, Tx 2643;
R. Cohen, Exec. Sec., CAFMS, D. C. Ex. 39 at 14.
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for the funeral home not to prominently display th ir _ inex-
pensive caskets. 58 A clergyman was asked during the Chicago
hearing about the display of inexpensive caskets and he
replied:

Well, in one instance (they) were in a com-
pletely separate room. . . and the walls
were peeling and it was poorly lit and 

en-
erally not a very favorable impression. 9

Another clergyman noted that

in one instance I was taken down into
the cellar and shown the simple casket
which was available among heating pipes
and other such paraphenalia, a situation
which contrasted markedly with a rather
vulgar display room where more expensive
boxes were available.

Memor ial society representatives reported similar
experiences of not finding inexpensive caskets in the main
display room. Their testimony indicates that these units
were hidden in such places as attics,

61 cellars, 62 hallways, 63

and other inaccessible areas of the funeral home.
64 Taken

See, , Dr. R. West, President, Unitarian Universalist,
204; Rev. G. Marshall, Massachusetts clergy, Tx 1191-

92; Rabbi S. Singer, Illinois clergy, Tx 4631; J. Baehr,

Connecticut clergy, Tx 481; H. Lewis, Washington, D.
clergy, Tx 12, 221; Rev. W. Grevalt, New York clergy, Tx
2240-41; Rev. J. Evans, California clergy, L. A. Stmt.

at 2; Rev. R. Swain, Oregon clergy, Sea. Stmt. at 3;

Rev. J. Heer, Washington clergy, Sea. Stmt. at 

Rev. G. Gallup, Illinois clergy, Tx 4132. See also
Rev. J. Heer, Washington clergy, Sea. Stmt.

Richardson Ex. 1 (NY) at 7.

E. ' Wirt, Greater Lafayette Memorial Society, Indiana,
rr-C-1830 at 2.
J. Lippke, Memorial Society of Long Island, N. Y, Tx 406.

President, Chicago Memorial Society, TxR. Stevens,
3619-20.

See E. Knapp, member, Memorial Society of Metropolitan
wahington, II-C- 909 at 1; E. Klein, Vice President,
CAFMS, Tx 1680-81; G. Richardson, President Memorial
Society of New England, Tx 1392; J. Buchanan, President,
Los Angeles Funeral Society, Tx 8063. 

See also
G. Simonson, Aquarian Society (cremation organization),
Tx 14, 404 (of the over 100 funeral homes he has visited,
approximately 80 percent have had cheaper caskets in
obscure places).
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together this evidence reveals that non-display of - the least
expensive caskets, or display in obscure, inaccessible and
unattractive surroundings have been used to dampen purchase
of lower priced offerings with considerable frequency by
funeral directors in all parts of the country.

Appearance of Inexpensive Caskets Another method of
preventing the consumer from purchasing inexpensive caskets
is to deliberately make them appear unattractive. Consistent
with consumer behavior in other ' retail transactions, surveys
show that the appearanc of a casket is a significant fac-
tor in the funeral purchase decision. 65 The color of the
merchandise and its general condition are two of the most
important factors in its appearance to prospective buyers.

The funeral industry has conducted considerable research
into the use of color in casket marketing and provided the
results to funeral directors. 66 For example, one sales guide
published by a casket manufacturer is entitled " How to Sell
More Profitably - The Role of Color in Merchandising. ,,67
The brochure notes that color can raise the qual i ty (amount)
of a sale, stresses color coordination of caskets and bur ial
garments, and then recommends specific inter ior colors for
less expensive caskets to discourage their purchase. 

Displaying less expensive caskets in colors chosen
specifically for their ability to repulse prospective buyers
and make them buy more expensive models is a subtle var iation
on the bait-and-switch theme, but one which operates equally
effectively to make consumers spend more than they intend.

A study sponsored by the Casket Manufacturers Association
revealed that the appearance of a casket was rated as
an important attribute for an overwhelming proportion
of consumers. R. Blackwell & W. Talarzyk, American
Attitudes Toward Death and Funerals 36 (1974), VI-D-17.
See also Marsellus Casket Company, How to Sell More
Pro itabl

y: 

The Role of Color in MerchandlJthg, (pam-
phlet), X-1-124; Consumer Questionnaire, D. C. Ex. 39(2)
(CAFMS) at E. Paul, Design Plus Color Psychology

uals Profits , Mortuary Management, March 1970 at

See , Halvorson/Slade, Inc., A National
Study (prepared for the National Association
Morticians), III-F- IO.

Motivation
of Approved

Marsellus Casket Co., X-1-124.

The brochure states: " . . perhaps three or four of
your most inexpensive units should be shown in cream
or eggshell, so families will readily see how poorly
they look alongside a beautiful display of caskets with
interiors of colors. Id. at 

317



These merchandising strategies are taught in leading- mortuary
ence schools, 69 and in seminars for practicing funeral

directors sponsored by casket manufacturers. 

Evidence that these trategies ar not only taught, but

implemented in funeral home selection rooms around the country
was received from funeral directors, consumers and others.
A former Californi funeral director indicated that inexpen-
siv.e caskets are made to look ugly by the color and fabric
used. 71 A Minnesota funeral director also acknowledged
that sales of lower priced units are discouraged by display-
ing them in unpopular colors. 72 A former casket manufacturer,
funeral director, and Texas state legislator, noted that
funeral directors tell the manufacturer " Make it look as

bad as you can , " and that manufacturers do produce ugly
caskets which the funeral directors point to with a shrug,
saying "Well, here is our least expensive one. "73

Several consumers related their experience of finding
the color of the less expensive caskets to be " ugly " and

unattractive 74 One California funeral home customer
described the lowest priced casket as being " sickly purple
pink" with black flowers . 75 Another consumer reported that
the cheapest coffin was " spray-painted" pink and silver. 

See , P. Hawley, Associate Producer, WTTW, Chicago
Public Television, TX 2780- 81 (the use of color to
attract customers to more expensive units and lead
them away from less expensive ones was taught as NFFS);,
R. Slater, Professor, Dept. of Mortuary Sci 0' University

of Minnesota, NFDA consultant, Tx 9499; S. Chenoweth,
Director, Minnesota Office of Consumer Services, II-
C-51 at 5; J. Page, California funeral home employee,
Tx 7383.

See , R. Ebeling, former managing editor, Mortuary
Mangement, Tx 6868- 6869; J. Todd, Arkansas funeral
director, Tx 8793; NFFS, Merchandising in 

t1on
(advertisement for a 3-day seminar), III-F-IOO.

N. Gregory, Tx 8648, 8665.

N. Radulovich, Chi. Stmt. at 4. See also R. Shackelford,
Tennessee funeral director, Tx 9 035

J. Kaster, Tx 6113- 14.

See , B. Hughey, Washington, D.
10, 368; consumer complaint, VII-54.

consumer, Tx

W. Fain, California consumer, X-1- 97.

C. Wahl, California consumer, Tx 8470. Another consumer
described the least expensive casket she saw in almost
identical terms. T. Myers, California consumer, X-I-37
at 10.
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Academics, consumer representatives and state legislatprs
provided similar views. 77 Clergymen and memorial society
representatives also testified regarding the use of color by
funeral homes to upgrade casket purchasers. 78 Collectively,
this evidence establishes quite clearly a significant pattern
of funeral directors using repulsive colors for low riced
caskets to steer consumers to more expensive units.

Display of Broken or Soiled Caskets The evidence also
reveals that nexpensive caskets are sometimes intentionally
displayed in damaged cond i tion to discourage their purchase.
Obviously, cracked, spotted or otherwise defective merchandise
will be visually less appealing to consumers and unlikely
to be selected as a " last gift" to the deceased. Several
consumers related their experience of finding the inexpensive
caskets to be broken, soiled, or otherwise damaged or
defaced. 80 A consumer group investigator who visited several
funeral homes reported that the cheaper caskets were often
dirty. 81 Industry members also cited incidents of funeral
directors displaying inexpensive caskets with nails showing,
straw sticking out, and with unattractive linings that are

See , P. Brandt, Associate Prof., Center for Religion,
Ethics and Social Policy, Ithaca, New York, Tx 891;
G. Schultz, NYPIRG, II-C-I069 at 2; D. Berger, Wisconsin
state senator, Tx 2589-90.

See , Rev. F. Fenton, California clergy, Tx 6420

. . 

. cheapest coffin available only in bright pink
and blue patterns that are nauseating, 

. . ' .

Rev. G. Gallup, Illinois clergy, Tx 4130 ("Badly coordi-
nated pastels " are efforts to discourage purchases);
R. Stevens, President, Chicago Memorial Association,
Tx 3620 (least expensive casket available was an uglygreen). 
Jessica Mitford, author of The American Way of Death
recently capsulized the problem in these t

Very often the lowest priced casket
is likely to be a hideous bright pink
or mauve, and you take one, look at
that and say ' Well, I wouldn t be
caught dead in one of those things.

S. News & World Rep., May 10, 1976, at 46, X-1-28.

See , G. Jensvold, Vermont consumer, II-B- 888;
C. Wahl, M. D., psychiatrist, Tx 8470-71. Testimony
of Washington Bd. of Rabbis, D. C. Stmt. at 8-9.

J. Mack, CAMP Consumer Action Project, Tx 012.
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worn and ripped. 82 Journalists investigating funeral psac-
tices have also noted the unattractive appearance of less
expensive funeral merchandise.

Disparagement and Other Sales Tactics While some
industry members permit the carefully arranged caskets to sell
themselves, 84 other funeral directors take an aggressive
role in selling the more expensive merchandise. Some seek to
use disparagement, of the qualities or propriety of less
expensive merchandise or of the consumer s focus on price con-
siderations as an aid to upselling. 85 Families who express
an interest in prices, inquire about less expensive alterna-
t i ves, or seek to pur chase low-end caskets may find themse 1 ves
confronted with the disapproval of the funeral director and
overt pressure to convince them to purchase additional or more
expensive items. 86 The funeral director s tactics range from
blatant browbeating, to appeals to concern about appearances
and extremely subtle manipulations of the grief and guilt of
the bereaved. Given the condition of the bereaved consumer,
it is not suprising that these sales pitches are often
successful in leading funeral home customers to overspend.

Some of these tactics aimed at up- selling funeral
customers are analoguous, if not identical, to the " switch"
por tion of the class ic bai t and switch schemes. The obv ious
difference is th t " bait" advertising is not a necessary
predicate to the " switch. Funeral directors do not need to

J. Page,
See also
III F-16
Rebuttal

California funeral home employee, Tx 7375-77.
R. Mee, former Wisconsin casket salesman,
at 5. But see Rebuttal of NSM, X-8(Q, R);
of NFDD 20).

c'"

See, , Sansing, Deathstyles , Washingtonian, August
197 3 at 54, 57, VI-D-33.

See, , A. Nix, Pennsylvania funeral director, Tx
1091 

See notes 88-98, infra

The record contains a number of complaints about high-
pressure salesmanship being used to sell more expensive
funerals. See , G. Pruitt, Pennsylvania consumer,
II-B-4; B. Flucke, California consumer, II-B- 338; E.
Fritts, California consumer, II-B-1424; D. Nugent,
Illinois consumer, Chi. Stmt. at 1; M. Burney, Illinois
cons umer, X-1-30 at 1; D. Boyd, New Hampsh ir e consumer,
Tx 1692; J. Spatz, Wisconsin consumer, II-B- 2077;
W. Hancock, California consumer, II-B-739. See also
R. Nesoff, former Director of Investigation !O the New
Yor k State Tempor ar y Comm iss ion on Li v ing Costs and
the Economy, Tx 331- 32 (reported that in visiting approx-
imately 20 funeral homes, he encountered a similar
pattern of pressure in nearly everyone).
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lure consumers into their establishments by bait ad-;-people
usually purchase funerals out of immediate necessity and
therefore are forced by circumstances to seek the aid of a
funeral director. Once a consumer is in the funeral home,
though, the funeral director can work the same switch tactics
of disparaging inexpensive merchandise, falsely claiming
that it is unavailable or indicating that it is unsuitable.

A principal technique for discouraging the purchase of
inex ensive caskets is to disparage the merchandise or its
use. 8 A number of reports on the record indicate that pur-
chase of such merchandise is often discouraged by reference
to " welfare " caskets, 89 or " pauper s boxes. "90 In other
instances, the funeral director s emphasis may be on the sui 
ability of a particular casket because of its size. 91 One
funeral director referred to a " problem" in fitting the body
into an inexpensive container; 92 another explained that to fit
the customer s husband into the simple casket she had chosen,

This is not to say, however, that bait and switch is
completely unknown in the funeral industry. Obviously,
the general absence of price advertising makes the fre-
quent occurrence of this well-known consumer abuse lesslikely. However, some evidence of bait and switch was
received from funeral directors who are familiar with
price advertising. See , J. Page, California funeral
home employee, Tx 7367-68; W. Chambers, Washington, D.
funeral director, Tx 11, 380.

See G. Richardson, President, Memorial Socie y of New
Enland, Tx 1389 (38 of 141 consumers in an informal
survey reported that the funeral director disparaged inex-
pensive merchandise); J. Page, California funeral home
employee, Tx 7347; Rabbi S. Singer, Illinois clergy,
Tx 4631.

See , J. Greyson, Indiana consumer, II

~~~

1436;
W. Troemel, New Jersey consumer, II-B- 438; diana
PIRG, InPIRG Reports: A Death in the Family 4 (1974),
II-C-48; J. Mack, CAMP Consumer Action Project, Tx
6008; E. Klein, Vice-President, CAFMS, Tx 1655; S.
Doyle, Lansing, Michigan Area Memorial Planning Society,
I I -C-2 64; R. Stevens, Pr es ident, Ch icago Memor ial Soc ie ty,
II-B- 244.

See , J. Sagan, Massachusetts consumer, II-B-2239
at 3; G. Pruitt, Pennsylvania consumer, II-B-4; C.
Moles, Iowa consumer, II-B-318; H. Mumford, Maryland
consumer, II-B-550; G. Richardson, President, Memorial
Society of New England, Tx 1390.

Less expens ive
appear to have
model s.

caskets, some of which are octagonal, often
a much smaller inter ior than higher-priced

New York consumer, VII- , at 2.
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it would
consumer
box.

be necessary to cut his leg s off; 9 3 a third Qld a
that his father would never be comfortable in " that

Customers interested in cremation lor economic or
personal reasons have also found themselves subjected to a
var iety of tactics meant to discourage this form of final
disRosition. As noted elsewhere, the funeral industry
maintains an extremely negative attitude toward cremation.
Funeral directors have frequently attempted to discourage
cremation by referring to that form of disposition in dispar-
ag ing terms. 95 Cremations are often refer r ed to as "d i s

iosal sin a way designed to evoke images of garbage disposal.
An Illinois consumer reported an instance in which a funeral
director attempted to persuade him to disregard the request
for cremation in his cousin s will. 97 Similarly, a Connecti-
cut woman seeking a simple cremation was told that she
should purchase a more expensive funeral because she " didn
want to be a welfare case.

.:f

Similar strateg ies have been used to urge the purchase
of other services offered by the funeral home. A representa-
tive of the Memor ial Society of New Hampshire reported two
instances in which this had been done. In the first, a woman
resisted the idea of limousines only to have the funeral
director argue that her husband' s standing in the community
demanded an impressive procession to the cemetery. Similarly,
a man who desired to omit the service in the funeral chapel
met with the disapproval of a funeral director who stated
But you ll want it known that you are a Christian. ,,99

F. Aaron, New York consumer, II-B-1557.

A. Gneiser, Pennsylvania consumer, II B-1213.

See , L. Smith, California student, VI-D-54;
E. Morgan, author, A Manual of Death Education and Simple
Burial, Tx 9883. See generally D. Eaton, OhJU consumer,
II-B- 466; J. Baehr, Connecticut clergy, Tx 482;
Dr. R. West, President, Unitarian Universalist, Tx 202;

, Bruce, Pas t President, CANA, Tx 10, 722.

See L. Smith, California student, VI-D-54 at 
Morgan, author, A Manual of Death Education and

Burial, Tx 9883.
Simple

B. Arkules, Illinois consumer, Chi. Stmt. at 
also R. Murray, Arkansas consumer, II-B- 280.

See

S. Cook, Council Memorial Society, II-C-248 at 2.

Statement of the Memorial Society of New Hampshire,
N. Y. Stmt. at 2.
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The funeral director s efforts to persuade a consumer
to spend extravagantly may begin as soon as an interest in
economy or prices is apparent. One consumer testified that
when he began asking questions about -pr ices, the funeral
director " behaved as if we did not have this right. " 100 A New
York state investigator who posed as a bereaved consumer on
several occasions noted that subtle pressures can be effec-tive. When he asked for less expensive merchandise, the
funeral director s response could be quite chilling, and
sometimes quite subtle-- a look on the face could say more
than quite a few words. " 101

A number of funeral directors are not, however, content
with using simply an appalled look to shape the consumer
purchase. A variety of other forms of more overt pressure and
manipulation have been used as well. Often, the technique
appears to be to appeal to the consumer s sense of guilt,
helplessness and desire to do everything possible to honor
the deceased and provide a respectful funeral. 102 The record
contains a number of reports of funeral directors manipulat-
ing customers into purchasing more expensive merchandise. 103

100

101

102

103

W. Cushman, New Hampshire consumer, Tx 1362. See also
Sansing, Deathstyles , Washingtonian, August 19
D-33.

R. Nesoff, former Director of Investigation for the
New York State Temporary Commission on Living Costs
and the Economy, Tx 356. Even a raised eyebr0w in
response to a question about prices can cause the con-
sumer to feel embarrassed and uncomfortable. E. Santori,
Service Office, Illinois American Legion, II-B-224. See
also M. Siegel, Illinois consumer, Tx 2953; S. Waxer,
Mich igan representative, CFA, Tx 4205.

See, e. g., J. Page, California funeral home employee,
1; E. Sheehan, Washington, D. C. cqnsumer, Tx

14, 669 (But see Rebuttal of NSM, X-8(c); Adickes,
New York sumer, II-B- 337; M. Siegel, Illinois consumer,
Tx 2954-55; R. Ebeling, former Managing Editor, Mortuary
Management, Tx 6885; Rev. J. Evans, California clergy,
Tx 6934- 35; Dr. C. Collette-Pratt, Ph. D., gerontologist,
Prof., Oregon State U. Extension Service, Tx 5251;
A. Fehlauer, New Jersey consumer, II-B-583.

See , J. Murphy, Illinois consumer, Chi. Stmt.
at 2; G. Derrick, Illinois consumer, Chi. Stmt.; M.
Burney, Illinois consumer, X-1-30; Rev. J. Claypool,
Secretary, Family Ministries of the Lutheran Church,
II-C-14; J. Rosenthal, NRTA/AARP, Atl. Ex. 1; R. Thompson,
Connecticut State Board of Examiners of Embalmers and
Funeral Directors, Tx 2035; D. Nugent, Illinois consumer,
Chi. Stmt. ; C. Crocker, Oregon consumer, II-B- 24; S.
Smith, Virginia consumer, II-B-764; J. Johnson, Michigan
consumer, II-B-237; C. Gladysz, Michigan consumer,

(Continued)
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Consumers stated that when they attem
rted to purchase fnex-pensive caskets, they were humiliated 04 or m

5 to feel thatthey were not properly honoring the deceased. Others
offered quotes from the funeral director IS efforts ,to shame
them into a more expens i ve pur chase:

This is the last act you can perform for
your mother . 106

He deserves something better than that. l07

Consider what the neighbors will think when they
see the casket. l08

Spend enough to do credit to the deceased . 109

(This is the last loving act you can ever perform
for him. 10

Congresswoman Cardiss Collins lll testified that when her

husband died, the funeral director said to her, " (W) ell, now,
Mrs. Collins, you know you ve got to have a really nice

103 (Continued)

104

105

106

107

108

109

110

III

Chi. Stmt. at 2; A. Fehlauer, New Jersey consumer,
II-B-583; New York State Temporary Commission on Living
Costs and the Economy, An Investigation into the Practices
of the Funeral Ind ustry in the State of New York -
(1974), VI-D-16 (hereinafter cited as Stein Commission
Report); F. Hirnisey, New York consumer, II-B- 372;
R. Levy, New York consumer, Tx 993-94; R. Rinden,
Iowa consumer, II-C- l; W. London, Service Officer,
Illinois American Legion, Chi. Stmt. at 2, 4-5; G.
Gallup, Illinois clergy, Tx 4116.

J. Berks, NRTA!AARP, L. A. Ex. 2 at App. 

W. Hancock, California consumer, II-B-739; C. Hartung,
Washington consumer, II-B-534.

J. Spatz, Wisconsin consumer, II-B-2077.

Monsignor R. 0 I Keefe, member, Ar izona State Board of
Funeral Directors, Tx 7080.

E. Sheehan, Washington, D. C. consumer, Tx 14, 669.
see Rebuttal of NSM, X-9(c).

But

G. Richardson, President, Memor ial Society of New
England, Tx 1394.

M. Murray, Arkansas consumer, II-C- 26.

Illinois Congresswoman.
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funer al.

for your
person

You can t have an ordinary run-of-the-mill funeral
husband, who was not an ordinary run-of-the-mill" 112

These statements are in keeping with a general approach
to merchandising emphasized in industry books, seminars and
other teachings. Raether and Slater in their book on
counseling, " state:

FACT: The casket is the
that can be given
person. 113

last material gift
a body that was once a

Similarly, a funeral director reported being taught at
mortuary science school how to " persuade the clients to
spend more on funerals, " with specific references to " explain-
ing that this is the last thing they can do for the deceased.
He also testified about a psychology course which discussed
the guilt complex,

" "

the anger complex " and the strategyof getting " people to pity themselves and to really try to
show their love " by purchasing a more expensive casket. 114

Commission Sales One other practice which bears on
funeral home merchandising tactics is the use of compensa-
tion reward systems linked to the size of funeral sales
wh ich encour age funer al d i rector sa lesmen to use manipu-
1ative and deceptive techniques to increase sales. Typical
of such systems is the payment on a commission basis of
funeral employees who arrange 

(or sell) funerals. Human
nature indicates that under such compensation plans , funeralhome employees have additional incentives to u e var ious
sales strategies to sell expensive items and thereby under-
mine the customer s exercise of free choice. Unlike other
markets where sales fluctuations can be great or markets
large, there is no economic reason why a funeral home needs
to compensate its employees with reference to the size
of their sales, except to encourage more aggressive salesmanship.

The evidence indicates that these incenti ve ~ stems are
used by some funeral homes. Two California funeral directors
reported that commission sales plans exist in some area funeral

112 Tx 1 0, 771.
113

Raether and Slater, supra note 6, at 40.
J. Todd, Arkansas funeral director, Tx 8752, 8792.
Another funeral director, from California, agreed that
the unethical funeral director " can make people feel
like slobs" if they spend little money. N. Gregory,
California funeral director, Tx 8680.

114
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homes: 115 and a 
Trmbership survey by the Cal ifornia 

FDA on-
firms this fact. 6 Some evidence that funeral home employees
in New York and Tennessee are compensated on a commission
basis was also received. 117 Additional y, an informant told
a New York investigating committee that several large funeral
homes in New York City pressure employees to increase sales by
pos ing a monthly performance chart and assigning the poor
performers to unpleasant tasks. 118

Existing Regulation of Merchandising Practices The
merchandising techniques employed by funeral directors which
take advantage of uninformed and bereaved consumers have been
virtually ignored by state regulation. Regulations addressing
the casket selection process are essentially nonexistent at
the state level. No state requires the display of the least
expensive casket or prohibits the calculated use of color and
appearance to discourage the consumer from purchasing the less
expensive merchandise a funeral home has offered for sale.

Vaguely-worded bans on misrepresentations or unarticu-
lated standards of professional conduct are too imprecise to
cover the kinds of specific abuses cited above. They have not
been interpreted in a manner which would make them effective
deterrents. 119 Nor have other nonspecific prohibitions which
can be found in a few states - such as those on taking " undue
advantage of the consumer , 120 or contracting for a funeral

115

116

117

118

119

120

J. Page, Cal ifornia funeral home employee, Tx 7346:
K. Marsh, California funeral director and at orney,
Tx 6757 (commission sales plan was used at Forest
Lawn which does over 7, 000 funerals per year).

A. Ex. 23 (Col.FDA) (three funeral homes
or implied incentive system to promote use
merchandise) .

use a formal
of expens ive

H. Senison, New York funeral director, II-A- 5: Regu-

lations of Various Federal Regulatory AgenCis an eir
Effect on Small Business: Hear ings Before the Subcom

ttee on Activities of Regulatory Agencies of the House
Comm. on Small Business, (Part IV) , 94th Cong., 2d Sess.
8 ( 976) (test mony of R. Shackelford) (hereinafter
cited as House Small Busines Subcomm. HearingsJ

Stein Commission Report, supra note 103 at 7.

See CFA, Analysis of State Statutes, Rules and RegulationsATecting the Funeral Practices Industry (final version)
(July 6, 1976), Atl. Ex. 7. Of course, the fact that
such standards currently are enforced by funeral direc-
tors who share the same merchandising training, objec-
tives and methods undoubtedly has much to do with their
ineffectiveness as consumer protections.

Nev. Rev. Stat. 642. 480(15) (1977) .
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price which is " clearly beyond the known means or wishes of
the family " 121 - provided substantive protection from the
abusive merchandising techniques described above. Many states
do have a specific prohibi

rion on bait and switch practicesin their regulatory codes. 22 If properly enforced, such
provisions can be beneficial to funeral consumers. However,
these regulations primarily have been invoked to discourage
advertising rather than provide consumer protection by boards
of funeral directors hostile to price advertising, discount
funerals and price competition.

The Presiding Officer s Findings

In his report, the Presiding Officer discussed the
var ious mer chand is ing techn iques used by fune r al director s.
He found that the str ateg ies for casket showr oom ar r angemen 
particularly those developed by Krieger, are disseminated to
funeral directors through mortuary science schools and by
other means. 123 While acknowledging such techniques cer-
tainly hinder the customer s ability to make price-value
comparisons and exercise free choice, the Presiding Officer
did not feel that the evidence of actual use of these methods
which he heard was sufficient to justify a finding. A
careful analysis of the full record, including the written
record which the Presiding Officer did not fully examine,
discloses, however, that such techniques are indeed in
wide use. The record contains considerable evidence that
practicing funeral directors in fact carefully plan their
casket display rooms to maximize the sale of higher priced
mer chand ise.

The methods currently taught at many mortuary science
schools (which all funeral directors must attend) and in
numerous seminars and textbooks have been put into actual use
in funeral home operations across the country. Industry
members who use and/or defend such practices provide direct
evidence that these practices are employed commonly. Evi-
dence from individual consumers and investigators on what
they saw and experienced in the nation s funera1-homes
further documents the broad use of these tech ues in
funeral homes away from the pUblic eye. 124

In regard to disparagement of concern
and inexpensive caskets in particular, the
found that the evidence of these practices

for price generally
Presiding Officer
was substantial. 125

121 49 Pa. Code S 13. 203 (1977).
122 Approximately 38 states specifically prohibit

tice either in their general trade regulation
specific funeral regulations.

this prac-
laws or

123

124

O. at 84- 85.

See , notes 31- 84 supra
125 R. P. O. at 79, 86-88.
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He cited numerous instances in which funeral directors 
a t tempted to d i scour age the pur chase of inexpens i ve caskets
and services by referring to " welfare caskets " and "welfare
funerals. 126 Additional instances of such abusive practices
have been noted above. 

The Presiding Officer s report also contains a finding
that failure to display less expensive caskets is " extensive. "127
The Presiding Officer declined to make findings on the other
merchandising tactics of defacing caskets, intentionally dis-
playing caskets in unattractive colors, and using commission
sales plans to foster high pressure merchandising .

128

A review of the full written and oral record reveals that
the Presiding Officer is correct in concluding that although
there is some evidence of the use of commission sales, the
record evidence is meager on this point. For this reason,
we have deleted the commission, sales ban provision from the
rule we are recommending. 129

However, the record, particularly the written record,
contains substantially more evidence of funeral directors
defacing caskets and displaying them in unattractive colors
to discourage sales of less expensive models. The evidence
indicates that mortuary schools, casket manufacturers and
trade association mater ials and seminars provide instruction
on how to display caskets unattractively to discourage pur-
chase of cheaper models. There is also evidence that funeral
directors have used certain other unscrupulous merchandising
methods to encourage sales of higher priced units.

130

The need for a remedial regulation must take ' cognizance
of the harm inflicted on funeral consumers, and the burden
tha t would be imposed by the remedy. If g rea t harm is
inflicted by a practice which is generally considered uneth-
ical, a remedy which is unburdensome to the innocent funeral

126 Id. at 87.

127

128

129

130

Id. at 78.

Id. at 78, 81, 82. The Presiding Officer did, however,
te the funeral industry studies on color and the pos-

sibility that industry members and casket manufacturers
agree that lower pr iced cskets should only be made in
colors found to be unattractive. Id. at 80-81.

See discussion after note 152, infra

See , R. Faubel, New York consumer II-B-1425. In
one instance, the funeral director stated that he would
have to cut off the legs of the deceased to fit him
into the simple casket chosen. F. Aaron, New York
consumer, II-B-1557. Cf. A. Gneiser, Pennsylvania
consumer, II-B-1213 (t deceased " would never feel
comfortable in that box
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director is sound public policy even with a relatively low
incidence of use of the abusive practice . 131 The analysis
of var ious recommended rule provisions must therefore take
account of competing factors - the fun ral director s right
to conduct business as he pleases and the funeral consumer '
right to protection from unfair and deceptive practices.

We should emphasize that in making our recommendation we
ac knowledge and respect the right of the funer al director to
sell his merchandise for a profit. For this reason, the rec-
ommended rule does not address the issue of casket showroom
arrangement. No specific arrangement is mandated, nor is the
funeral director s right to arrange his caskets as he pleasesrestr icted. The only remedies devised for selection room
arrangement are required disclosure of casket pr ice lists and
required display of the three least expensive caskets. Other
practices employed by the funeral industry such as disparage-
ment, defacement and other bait and switch methods exceed
the bounds of permissible merchandising. Several of the
practices discussed violate general standards of ethical
business practice, and others are unfair to bereaved con-
sumers particularly because of their peculiar vulnerability.

The Recommended Rule

These sections of the recommended rule are designed to
allow funeral consumers to make their selections of merchan-
dise and services free of interference by funeral directors.
To do so, funeral home customers must be aware of the entire
range of caskets available, must be permitted to make reason-
able compar isons of caskets and pr ices, and mus, " be - free from
pressure or manipulative sales tactics. To accomplish this
end the protections contained in the following three rule
prov is ions ar e necessar y. 
1 (a). Descr iption (Display of least expensive caskets)

Section 453. 4 (a) makes it an unfair or deceptive act
or practice for any funeral service industry memh

To fail to display the three least expen-
sive caskets offered for sale for use in adult
funerals in the same general manner as the funeral
service industry member other caskets are displayed.
Provided, that if fewer than twelve caskets for
use in ad ult funerals are displayed, the least expen-
sive casket must be displayed.

131 The Michigan Office of Service to the Aging noted that
Even if it is found that the abuses in merchandise and

service selection occur with comparative infrequency,
they are nevertheless significant, price-influencing
factors, and the proposals seem to provide comprehensive,
and yet reasonable, deterrence. Mich. Office of Serv-
ice to the Aging, Stmt. at 8, reprinted in Statement
of CFA, Chi. Stmt.
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The first rule provision affecting merchandising tech-
niques requires the display of least expensive caskets.
It provides that the large funeral home which stocks more
than twelve different mod ls display the three least costly
casket units in their selection room; smaller operations
would only be required to keep their single least expensive
cas et on displa

The purpose of this provision is to guarantee the
funeral consumer access to the full range of caskets offered
for sale by a mortuary. The natural tendency of consumers
to make their selection from the merchandise readily visible
results in substantial injury when lower priced caskets are
hidden. Funeral buyers are not aware of caskets which are
sequestered in other rooms. Even if consumers discover less
expensive caskets in basements, closets, or garages, valid
comparisons are difficult. In the showroom, the funeral
director may merchandise through the arrangement of caskets;
he should not, howeve r, be able to keep the less expens i ve
models undisclosed in inaccessible places. Once a funeral
director has decided what priced caskets to stock, he cannot
deprive his customers of the ability to choose the desired
casket from the available inventory. 
2 (a) . Modifications

Several modifications to the rule as initially proposed
have been recommended. The rule is no longer limited to those
funeral homes which ccntain casket display rooms, but applies
uniformly to all ind stry members regardless of whether they
display caskets in their showroom, a manufacturer or whole-
saler showroom, by photograph, or by other means

132 In a
minor substantive change, the rule now requires smaller
funeral homes which display less than twelve caskets to
display only the least expensive unit instead of " one of the
least expensi This amendment ensures that consumers will
have accurate knowledge of the complete range of casket
prices, while still not requiring the mortician with limited
space to show a 1 ine wh ich is unf a ir ly we igh ted th lower
pr iced units . 133 Finally, the recommended pro ion has
been limited to adult caskets, thus clarifying that the
rule does not address display of children s caskets which
are typically inexpensive but rarely used.

132 See the definition of "display, 453. 1(f). One indus-
try comment specifically recommended this clarification
to insure full protection for consumers. Comments of
Forest Lawn, II-A-199 at 18- 19.

133 It should be emphasized that the rule is not intended
to discourage funeral directors_ with limited space
from displaying their second and third least expensive
units along with their lowest-priced offering, only
to make proper allowance for smaller showrooms.
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3 (a). Operation and Analysis

The " least expensive casket(s)" refers to the lowest
priced regular adult offering(s) of the funeral home. If aparticular casket unit i actually res ricted to use by
financially needy individuals, and therefore not available t6
the general public (a true " welfare casket" ), then it is not
par of the re

iular inventory and the rule does not requireits display. 13 The funeral director must decide what line of
caskets he is offer ing to the general public and then display
the least expensive caskets in that line . 135

While this provision may require some initial adjustment
of the showroom in funeral homes where the least expensive
caskets are not currently on display, it will impose no sig-
nificant compliance burden. The provision does not affect
a funeral home s inventory policy, for there are no special
obligations to replace units sold with identical ones. 136
It only requires that whatever the least expensive caskets
are, they be on display.

This provision should not have the negative effect of
encourag ing funeral directors to el iminate all low end
offerings, raise the price of the least expensive caskets or
reduce the displayed inventory to operate under the
proviso. 137 Such results are unlikely because a reduction in
the available alternatives, either overall or at the low end,
increases the risk of losing business to competitors, par-
ticularly because price lists and price advertising will
make it easier for consumers to know about prices and respond
accordingly. 138 Fur her, such action would be inconsistent

134

135

136

137

138

This reasoning would also apply to any other " special"
caskets which a funeral home stocks for funerals off-
ered only to a particular group, such as veterans or
fraternal orders. See Designated Issue No 9, 41 Fed.
Reg. 7787, 7789 (19 76)

The rule clearly does not specify the prices of the
least expensive units.

Some funeral directors who apparently misinterpreted
the rule complained that this provision would require
them to have a " back- " unit for each casket or to
immediately replace any unit sold with an identical
casket.
These possibilities were
of the Funeral Directors
A-534 at 10.

suggested by the Comments
Alliance of California, II-

See Part Two, Section VIII, infra.
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with the stated industry policy of offer ing a fu11 range
of alternatives. 139

1 (b). Description (Availability of other colored caskets)

Section
practice for

453. 4(b) makes it an unfair or deceptive act or
any funeral service industry member:

(1) To fail ,to inform customer s by means
of a prominent written notice on, or in close
proximity to, the casket pr ice card or equiva-
lent required by 453. 5(c) that each of the
three least expensive caskets displayed can be
obta ined in other color s.

(2) To fail to obtain and provide such
caskets in other colors upon customer request.

(3) This requirement shall not apply
if other colors cannot be obtained from regu-
lar commercial suppliers within twelve (12)
hours after an order is placed.

In response to the practice of funeral directors using
unattractive colors to discourage the purchase of inexpensive
caskets, this provision requires funeral directors to inform
consumers when caskets are available in other colors, and
to provide them if the consumer requests. Consumers consider
color to be an important factor in casket selection, and
the funeral industry has taken advantage of this fact.
The industry has int ntionally displayed less expensive
caskets in unattractive colors to discourage low-end sales.
This provision will ensure that the funeral consumer is
aware of the full range of options when making casket selection.

2 (b). Mod if ica tions

The substantive requirement in this provision of the
recommended rule is basically the same as that initially
proposed. Three changes have been made, howeve o clar ify
the operation of the rule. First, the provision now provides
that the written notification that caskets are available in
other colors must be located on or close to the casket pr ice.
This amendment will ensure that buyers know exactly which
caskets may be obtained in other colors, and not be confused
by the general notice which the proposed rule permitted.

Another modification is the reformulation of the rule
to clarify that the twelve-hour proviso is a trigger and not
a substantive requirement. In other words, the requirement of

139 NSM Code of Good Funeral Practice, D. C. Ex. 21(2);
R. Coble, President, North Carolina FDA, Tx 10, 286;
L. Jones, President, NFDMA, Tx 9813; W. Kinder, president,
Minnesota FDA, Tx , 3286; Comments of Oakdale Mortuary,
California, II-A- 497 at 8; Comments of Forest Lawn,
II-A- 199 at 18-19.
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availability notices only applies to
funeral director can actually obtain
twelve hours after placing an order.

Finally, to further reduce the c mpliance burden, the sec-
tion s language has been modified so that the provision now
applies only to the three least expensive caskets that the
fuperal director displays, not to all caskets.

3 (b).

those caskets w ich the
in other colors within

Operation and Analysis

Although the operation of this rule provision is simple
and straightforward, it was widely misinterpreted by indus-
try members. Funeral director comments attacked this pro-
vision on the erroneous grounds that it required that each
casket be stocked in different colors, 140 that it imposed an
affirmative obli

1ation on the funeral director to locate othercolored caskets, 41 and that funeral directors would have to
maintain xtraordinary contacts with casket manufacturers to
comply. 14 In fact, the rule imposes none of these burdens.
It merely states that in situations where any of the three
least expensive caskets that the funeral director has on
display are available in other colors on twelve hours notic
he must inform his customers of that fact and then furnish
whichever available color the customer requests . 143 No
additional inventory need be carried, nor must a funeral
director attempt to locate another color when he knows it is

. not available. The funer al director s information on the
availability of other colored caskets will come in the course
of his normal contacts with manufacturer ' s representatives. In
many areas, particularly urban ones, funeral homes ommonly
order each casket from a supplier as it is selected. 144 Other
funeral directors can ascertain the availability of caskets in
other colors at the time they place regular orders.

140

141

142

143

144

See, ., Comments of the Funeral Directors AllianceorCaITornia, II-A-534 at 11; W. Riddle, President,
Montana FD , Tx 5676; H. Coates, member, State Board
of Embalmers and Funeral Directors of Ken ky, Tx
3967.

Comments of OGR, II-A-666 at 22.

Comments of California FDA, II-A-673 at 

Funeral directors testified that caskets are available
in other colors. See , A. Leak, Illinois funeral
director, Tx 3877; J. Wr 19ht, Mississippi funeral
director, Tx 9461; R. Neville, President, Ohio FDA,
Tx 14, 222.

For example some funeral directors use local jobbers
who make each casket to order. See, 

~~~~

, N. Heard,
pennsyl vania funera 1 d ir ector, Tx-3, (funer a 
director who gets caskets from warehouse within 3
hours). Others who use selection rooms maintained
by manufacturers also have access to large inventor ies.
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To circumvent this provision it is conceivable 
hat

funeral directors and casket manufacturers could agree
to make inexpensive models available only in one unappeal-
ing color or that certain deliver ies w ll always take more

than twelve hours . 145 Any such arrangement would violate
the intent of this provision.

, For the funeral consumer, this provision will operate to
improve the information available in the casket selection
process. While the availability notice cannot completely
override the impact of viewing a casket in an unattractive
color, it will mitigate the influence that the color of the
displayed casket has on the consumer ' s decision. The 

rule
does not attempt to make a judgment to be imposed on consumers
as to what colors are attractive. It merely ensures that a
consumer will be able to determine whether or not to purchase
a casket based on the full knowledge of the range of available
colors.

It should be noted that this provision is intended to
apply to both inter ior and exter ior colors. Though most of
the complaints focused on the unattractiveness of the exter ior
color, as a manufacturer s brochure points out, the color of
the interior is also significant and may affect purchase
decisions . 146 Therefore, caskets which are available in other
exterior colors and/or different colored linings are also
subject to this requirement.

1 (c). Descr iption (Selection of funeral merchandise and
serv ces)

Section 453. 4(c) makes
or practice for any funeral

it an unfair or deceptive act
service industry member:

(1) To make oral, written, or visual
tations, directly or indirectly, that
merchandise or service is offered for
such is not a bona fide offer to sell
chandise or service,

represen-
any funeral
sale when
said mer-

(2) To discourage a customer s purchase of any

funeral merchandise or service which is adver-
tised or offered for sale, with the purpose
of encouraging the purchase of additional or
more expensive merchandise or services, by:

Ii) disparaging its quality or appearance,
except that true factual statements concerning
features, design, or construction do not con-
stitute disparagement,

1'5 This possibility is consistent with the Presiding Off 
cer s finding that funeral directors, in their desire
to discourage the sale of inexpensive caskets, may have
pressured manufacturers to produce unattractively col-
ored caskets. R. O. at 81.

146
See note 68, supra
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(ii) misrepresenting its availability or-
delay involved in obtaining it;
(iii) displaying or otherwise offer ing for
sale broken, soiled, or defective merchandise;

(iv) suggesting directly or by implication that
a customer s concern for price or expressed
interest in inexpensive funeral merchandise or
services is improper, inappropriate, or
indicative of diminished respect or affection
for the deceased.

The last of the three rule provisions on merchandising
addresses the various other sales techniques described
in the preced ing anal ysis of the ev idence. The fir s t par t
of this provision prohibits tactics resembling classic bait
and switch schemes. It requires that any offer for sale must
be bona fide, not just an enticing low price to attract cus-
tomerand then upsell them. Recognizing that the initial
baiting " of consumers is not a necessary predicate to 
switching in the funeral industry because most funeral pur-
chases are out of necessity, the second portion of this
provision prohibits the tactics which are used by funeral
directors to discourage customer s from buying less expensivemerchandise. Specifically, this provision lists four prac-
tices which are unfair or deceptive in the context of the
funeral transaction: disparagement of inexpensive merchan-
dise, misrepresentation of availability, defacing, and
disparag ing a concern for pr ice. Prohibition of these sales
tactics is necessary to prevent manipulation of bereaved
consumers by unscrupulous funeral directors.

Although bait advertising is not currently common
the funeral industry, the incidence of advertising may
increase as public and private restraints are removed.
competition increases, marginal operators may feel an
increased need to engage in aggressive and questionable
merchandising tactics in an effort to maintain their business.
These could include bait advertising and simil representa-
tions by telephone or in person. Therefore, the initial
prohibition on non-bona fide offers for sale has the dual
effect of deterring-Sh practices in the present market and
providing continuing protection for consumers in light of
foreseeable changes in market conditions. 147

well

The other provisions of the recommended rule, prohibiting
the funeral director s use of certain sales tactics to dis-
courage the purchase of inexpensive merchandise, are neces-
sary to allow consumers to make valid, independent compar isons

147 Bait and switch tactics have long been prohibited by
the Commission. See Tom Pogue, 84 F. . 391 (1974);
Hammond Organ, 83 C. 444 (1973); New York Jewelry
Co., 74 F. C. 1361 (1968) aff' sub nom. Tashof v.
FTC, 437 F. 2d 707 (1970); Federal aaeCommission,
Guides Against Bait Advertising (1959).
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of the mer chand ise displayed. Pr ice/val ue compar isons have
been impeded by the appearance of inexpensive caskets and
funeral director ' s disparaging comments about them. Bereaved
consumers cannot make decisions about the amount to spend on
a casket if they are influenced by the defaced condition of
inexpensive models 148 or the clear connotations conveyed by
labell ing the least expens ive casket a " wel far e " casket.
Further, given the time pressure under which this decision
must be made, funeral purchasers will not be able to wait for
a less expensive casket which is falsely represented to be
temporar ily unavailable.

Pressure sales tactics which play on guilt and other
emotions further interfere with the funeral consumer
ability to make a rational purchase decision. The funeral
director should not be permitted to base his sale of more
expensive merchandise and services on representations such
as that the deceased' s status demands a more elaborate
funeral service, that cremation is somehow disrespectful,
or that purchase of an inexpensive casket is indicative
of a lack of affection for the deceased. As the evidence
indicates, funeral .consumers are highly vulnerable to these
and other statements designed to take advantage of their
emotional condition and encourage undesired expensive purchases.

The record also clearly indicates that funeral directors
disparage attempts to arrange economical funerals, in a
variety of ways, and that this is a frequent practice, not an
isolated one. The funeral director can suggest that price-
consciousness is unloving, disrespectful and crass while also
stressing that the least expensive casket is suitable only for
paupers, welfare recipients and those who cannot ,affor'danyth ing better. 

While some funeral directors have suggested that they
find the disparagement of concern for price provision of the
rule objectionable because it restricts their ability to
express their frank distaste, 149 other funeral directors

148 The pr act ice of displaying defaced mer chand i s as been
held to be unfair even in transactions wher he buyer

and seller have equal bargaining power. ABC Jalouise
Co., Inc., 58 F. C. 232 (1956).

149
See, , Comments of NSM, D. C. Stmt. at 12 (funeral
arectors should be allowed to explain differences in
quality); Comments of NFDA, II-A-659 at 34. 48 (First
Amendmen t r igh t to expla in merchand ise) Cf. H. Gu t terman,
New Jersey funeral director, Tx 1878 (funeral directors
hope consumer s buy more expens i ve mer chand ise) .

Some industry members maintained that by restricting
what the funeral director can say to his customers,
this provision violates the free speech protections
of the First Amendment of the U. S. Constitution. The
rule does not, however, prevent funeral directors from
expressing their opinions and view on what constitutes

(Con t inued)
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acknowledged that the practice is unethical150 and hould be 'stopped. This provision of the rule also received virtually
unanimous support among consumer groups, and individual con-
sumers who addressed this issue specifically. 151

2 (c). Modifications.

One major and several minor modifications are contained
' the recommended rule. The major substantive amendment is

the de etion of the prohibition on commission sales plans.
As descr ibed above, these employee compensation plans can
have a deleterious effect on consumers because they create
a substantial incentive for funeral salesmen to use high
pressure tactics by linking his livelihood with the sale of
expens i ve merchand ise. Some evidence of the use of these
plans in various parts of the country was received, but not
a great deal. In additon, a Wisconsin funeral director
testified that commission sales plans are, in fact, against
the law in Wisconsin . 152 We do not believe that the inci-
dence of this practice, taken with the demonstrated direct
qualitative harm , to consumers which it causes, warrant its
prohibition by federal rule at this time. This is particu-
larly true because there are various profit sharing or
employee bonus plans which can be legitimate which we do not
want to hamper by overregulation.

In making this recommendation, however, we hasten to add
that the issue of the use and effect of commission and other
employee compensation plans should not be totally ignored. As

149 (Continued)

an appropriate funeral except when the purpose is
expressly to manipulate a vulnerable consumer into pur-
chasing more expensive merchandise. Funeral directors
are free to express their views publicly or privately
in any form. They are only prevented from unfairly
exploiting the extreme sensitivities of t oereaved
by disparaging comments which prevent the consumer from
exercising a free choice of casket or services. The
constitutional issue was analyzed in depth in the writ-
ten comments of Georgetown s Institute for Public Inter-
est Representation, and CFA, II-C-1518, which concluded
that the provision was constitutionally proper. See
also Part Three, Section II, infra at notes 68-

150 See , J. Couch, member, Illinois State Board of
Examiners, Tx 2939-40; R. Thompson, member, Connecticut
State Board of Examiners of Embalmers and Funeral Direc-tors, Tx 2040. 

151 See , Comments of CFA, II-C-1518 at
of U. W., II-C- 1667 at 1; J. Rosenthal,Atl. Stmt.

31; Commen ts
NRTA/AARP,

152 J. Proko, past President, Wisconsin FDA, Tx 4190.
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noted above, the improved competitive environment wnicfl will
result from the increased consumer access to information and
alternatives following promulgation of this rule may foster
even more aggressive sales methods to etain or secure a
desired level of profits. Inefficient funeral operators
who for the first time feel competitive pressure may resort
to more aggressive mer handising, including the institution
of ' such plans. If compliance investigations reveal a substan-
tial increase in the use of employee compensation plans which
have the effect of penalizing the sale of inexpensive mer-
chandise, an amendment to the rule should be considered.

Other modifications to this provision are relatively
minor. Subsection (c)(2) of the proposed rule has also been
deleted, but this change represents no substantive alteration
because all such practices are prohibited by (c) (1). The
phrase "with the purpose of encouraging the purchase of addi-
tional or more expensive merchandise or services " has been
added to (c) (2) to make explicit that these prohibitions are
aimed only at upselling merchandising techniques. Disparag-
ing references to the " tastefulness " of merchandise have been
omitted from subsection (c)(2)(i) in recognition of the sub-
jective nature of such statements. However, such references
may still violate subsection (c)(2)(iv). Subsection (c)(2)(i)
now also specifically recognizes that true factual statements
about merchandise have a legitimate function in the selection
process.

Subsection (c)(2)(ii) prohibiting misrepresentations of
the availability of merchandise was amended to state the
prohibition more succinctly. In subsection (c (2l(iii), the
term " defacing " has been deleted in favor of a more explicit
requirement that broken, soiled, or defective merchandise
cannot be displayed with the intent to discourage its pur-
chase. Finally, paragraph (c) (4) of the initial proposal
has been moved to (c)(2)(iv) because it essentially defines
another method of witching consumers to the purchase of more
expensive merchandise.

3 (c). Operation and Analysis

This provision contains additional prohibitions on
funeral director interference with the customer s selection
of funeral merchandise and services. Very simply, it does
not tolerate any non-bona fide offers for sale in the manner
of " baits, " nor attempts tomnipulate bereaved consumers
into buying higher priced services or merchandise by dis-
paragement of low priced offerings, misrepresentation of
availability or defacement. As with other direct prohibi-
tions, this provision does not impose direct compliance
costs on funeral industry members . 153

153 The possible loss of revenues due to the prohibition
of unfair or deceptive practices previously used to
maximize sales does not represent a legitimate direct
compliance cost.
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Concl us ion

This portion of the rule codifies and applies to the
funeral transaction recognized standards of fair business
dealing. It includes protections against traditional bait-
and-sw itch techn iques which have long been condemned and
protections against similar upselling which in the funeral
transaction does not necessarily require bait advertising
to lure customers who can be switched to more expensive
offerings. The underlying principle is simply this: once
the funeral director has decided on his offerings, prices
and merchandise arrangement, it is unfair for him to inter-
fere with a customer s selection by defacement or disparage-ment. The clear, direct prohibitions of the rule provide
important protections which can deter abuses because of
the significant penalties imposed by the FTC Act and the
ability of non-funeral industry entities--the FTC, states
and private consumers--to initiate meaningful enforcement
actions in appropr iate cases.
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Section VIII. UNAVAILABILITY OF PRICE INFORMATION

Analysis of Record Evidence

Introduction

As has been discussed, funer al consumer s typ ically have
little knowledge of the funeral arrangement process, legal
requ iremen ts or funer al costs. In other tr ansact ions,
consumers rely on advertising, word of mouth or previous
exper ience with a particular product for relevant purchase
information. Such sources are generally not available to
funeral consumers. Advertising is not common in the funeral
industry, and in fact, is actively discouraged in many areas
of the ' country. 2 Word of mouth does not prov ide the necessary
information because the subject is rarely discussed and has
been considered unpleasant and even taboo by many individuals. 
Further, the purchase of a funeral is infrequent and the evi-
dence suggests that even among those consumers who have had
previous exper ience in arrang ing a funeral, the lack of infor-
mation remains. Most consumers do not know what funerals
cost or should cost. 

Information on prices and alternatives can be crucial at
several stages in the funeral transaction. The first decision
made by a funeral consumer is which mortuary to do businesswith. Consumers may select a funeral home primarily on the
basis of family tradition, religious or ethnic affiliation,
or the firm s reputation and facilities. However, price may

See Part One, Section V(E), supra

See Part Two, Section IX, infra at notes 2- 20.

See , R. Shackleford, Tennessee funeral director,
Hearings on Regulations of Various Federal Regulator
Agencies and Their Effect on Small Business Before t e
Subcomm. on Actlvities of Regulatory Agencies o
House Comm. on Small Business (Part IV), 94th Cong.,

Sess. 6 (1976) , X- hereinafter cited as House
Small Business Subcomm. HearingsJ.

See Part One, Section V, supra at notes 56-59.

See R. Fulton, Attitudes of the American public Toward
Deth in Death and Ident ty 95 (R. Fulton ed. 1965).
(Survey of 458 consumers revealed that 78% of 

tne consumers
could not estimate the average funeral pr ice in their
state and 91% could not estimate the average pr ice in
the United States. See also Part One, Section V, supra
at notes 45-71.

The fact that consumers often select a funeral home
on the basis of non-price factors was evidenced in a
number of surveys. See Part One, Section IV, supra
at note 3.
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also be a criteria for selection. Since more than one-
funeral home may meet the consumer s other criteria, price
could be a significant factor. 

The most important decisions in the funeral transaction
are the selection of the general method of disposition and
the major items of mechandise and service. Many different
combinations of merchandise and services are available and,
for reasons of taste or economy, the consumer may wish to
select particular components to create the type of service
he or she wants, at the price desired. However, without
complete informat ion on pr ices and opt ions, the consume r
cannot make such a decision.

Further, at the completion of the arrangement process,
consumers are entitled to know exactly what merchandise
and serv ices have been agreed upon, and the cost of each
item. As many states have recognized, it is important for
the consumer to fully understand what has been purchased.

The unwillngness to provide essential price and price-
related information at meaningful points in the process
and in forms that will be useable by consumers to aid their
purchase decision-making can cripple informed selections
and competition. , If a consumer cannot obtain comparative
price information before becoming financially, emotionally
and practically committed to a specific mortuary, he or
she cannot weigh price considerations into the decision of
which funeral home to patronize. This information defici-
ency alone can make a diffference of $400 or $500 or more
in the price that must be paid for a funeral, without even
consider ing the emotional distress and hardship that may
later result from expenditures beyond available finances.
Similarly, without comparable price data, the consumer
cannot make an informed selection among the var ious model s
of caskets and vaul ts offered or even among the var iouskinds of funerals that can be arranged. Uninformed decisions
on these issues can also inflict severe financial and emotional
distress. The price disclosure provisions in th -proposed
rule were included to provide necessary informai:on which
the staff and the Commission had reason to believe was
lacking. To assess the need for such disclosure requirements
it is necessary to examine the extent to which consumers
do not have essential purchase- related information and
the extent to which funeral directors are responsible for
such information deficiencies.

This is particularly true in light of the fact that
the prices of funeral homes in a particular locality
may vary widely. See Part One, Section II, supra
note 268.
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The Ev idence

The only information about the funeral
industry that is fully and freely available
is that market in ormation in the funeral
industry is not fully and freely available. 

General unwillingness to discuss price The evidence
demonstrates a wl esprea srstance on the part of the
funeral industry to provide meaningful information in advance
of need. Many individual consumers who have sought price
information from funeral directors expressed their frustration
at an almost total lack of cooperation. For example, a Connec-
ticut woman who attempted to compare funeral costs reported:
I was appalled to find that not one of the various funeral

establishments within a 25 mile radius would give me specific
information regarding comparative costs of cremation and
regular bur ia 1. " 9

This refusal to provide information appears to be common
in the industry. The National Funeral Directors Association
General Counsel provided a putative legal justification for
this refusal, advising all state affiliates not to cooperate
with any surveys of funeral prices while the Commission s rule-

making proceeding is pending . 10 Several associations have
in fact refused to cooperate with surveys in apparent reli-
ance on this advice. -In Massachusetts, almost one-half of
the funeral directors surveyed refused to respond to a price
questionnaire sponsored by the Attorney General' s Office .

Dr. Hans Thorelli, Prof. of Business Administration,
Indiana University; author of The Information Seekers
CAFMS, consultant, Tx 10, 993-94.

F. Cleveland, Connecticut consumer, II-B-1286. Several
consumers complained that funeral directors failed to
respond to their inquiries about funeral expenses. See,

, J. Doe, New Jersey consumer, VII-178; W. Levinski
Illinois consumer, X-1-17. See also C. Leach, (!t'lifornia
consumer, II-B- 94 (consumer rep rted his inab ili ty to
obtain pre-need price information).

New York Public Interest Research Group (NYPIRG) Ex.
3 (NY). It should be noted that refusals to cooperate
were encountered by survey researchers long before
this advice, but the resistance was more informal
and fragmentary.

This action was after the state FDA voiced strong opposi-
tion to the effort and recommended non-compliance to
its members. See Massachusetts FDA Fights State Survey,
Am. Funeral D irector, December 1976, at 44; Dep t of

Attorney General Francis X. Bellotti, Report of the
Consumer Protection Division on the Massachusetts Funeral
Industry, March 1977, XI-538" at 
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Similarly, the Illinois FDA newsletter recently recommended
that its members not cooperate wit a survey sponsored by
the state Office of Consumer Advocate because of standing FDA
policy. 12 The Director of the Office of Consumer Affairs in
Syracuse, New York reported that the i dustry locked her
proposed television program on funeral costs.

, The New York Public Interest Research Group (NYPIRG)
attempted to conduct a price survey. of funeral homes in
Albany and Buffalo, New York which failed due to an apparent
conspiracy of silence perpetrated by the local funeral direc-
tors trade association. 14 The Pittsburgh Alliance for Con-
sumer Protection found that only one of 50 funeral directors
surveyed would answer questions on specific pr ice information
and allow his responses to be published . 15 In Indiana, when a
consumer group contacted thirty local funeral directors request-
ing price information on low cost funerals, almost one quarter
of the morticians refused to respond . 16 More recently, attempts

to gather funeral information by the Michigan Prosecutors
Consumer Conference and the Vermont PIRG also met with total
opposition from local funeral directors .

Similarly, a survey, sponsored by Media and the Consumer
of 48 funeral homes in North Carolina, Ohio, Kentucky, an
California found that "most funeral directors were suspicious
of customers who asked detailed questions concerning pr ices
and services, and many successfully avoided giving specific

Illinois FDA Newsletter, August 1976, X- lli. The
newsletter offered no explanation for the advice

R. Wieloszynski, Director, Syracuse (NY) Consumer Affairs
Office, Tx 1236.

B. Kronman, research associate, NYPIRG, Tx 2083;
NYPIRG Ex. 2(NY) at 

The Alliance for Consumer Protection, Funeral Pricing
Survey - Pittsburg, II-C-288, at 2. 
Indiana Public Interest Research Group, (" INPIRG"
INPIRG Reports, A Death In The Family, VI-D-8 at 6.

P. Doner, Chairperson, Michigan Prosecutors Consumers
Conference, X-1-21; Am. Funeral Director, Aug. 1976
at 43, X- 84.
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answers to the kinds of questions careful shoPPIBs have
learned to ask about other goods and services.

Other consumer surveys and testimony cover ing many dif-
ferent parts of the country also reported the unwillingness
of funeral directors to respond to basic purchase- related

ormation questions with satisfactory answers.

The attitude of funeral industry members toward dis-
closure of price information in advance of need is reflected
in the testimony of the President of the New York FDA who
stated that at times he considered it " harassment ... to sit
down and talk for twenty minutes about something that might
happen in 1987. 20 Because of the importance of this type
of comparative information and the inherent difficulty of
individual consumers obtaining it on their own, the inability
of state government agencies, consumer groups, and others to
compile and publish comparative funeral price information
reveals a particularly flagrant disregard by funeral directors
for the public s need for information.

The industry s asserted justification for this widespread
unw ill ingness to discuss pr ices was pr incipally that pr ice
information is too variable to be quoted in advance of need
and that the industry has made as much information as possible
available. 21 When pressed for details, funeral industry repre-
sentatives typically referred to the pr ice information found
in the NFDA pamphlet "A Factual Guide to Funeral Costs.
However, that pamphlet and other informational materials
offered by funeral directors only discuss prices in a very
general way and do not provide meaningful information on
specific prices and offerings. The NFDA pamphlet does not
refer to specific prices of any individual funeral home and
did not until 1977 offer general pr ice ranges on a national
or reg ional level. 23 Actually, a careful reading of the NFDA' 

P. Brown, Peeking Under the Shroud of Secrecy , Media
and Consumer, June 1974 , VI-D-

See , R. Cohen, Exec. Sec., CAFMS, D. C. Ex. 39
(Cohen); E. Morgan, author, A Manual for Death Educa-
tion, Tx 9843.

J. Curran, Pres., New York FDA, Tx 122- 23.

See , Comments of the Illinois FDA, II-A-671
at 2; B. Junker, Minnesota mortician, Chi. Stmt. at1. See generally Hausmann Ex. 1 (NY); J. Wylie, Exec.
Dir. lor a FDA, Atl. Ex. 13.

Hausmann Ex. 1 (NY).

N. Heard, Pennsylvania funeral director, Tx
13, 166.
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pr imary brochure suggests that its purpose is not really to
provide necessary price information, but rather to promote
traditional funerals, and to justify their high prices by
explaining the large inv tment and overhead expenses of
funeral home operations.

Refusal to provide information by telephone . At the time
of ' death, because of time pressures inherent in this trans-
action and the bereaved state of the consumer, the consumer
cannot realistically visit a number of funeral homes to learn
their prices through a series of one hour discussions. For
pr ice compar ison shopping to be really feasible, the consumer
must be able to obtain some price information over the tele-
phone to narrow their search. However, many funeral directors
flatly refuse to discuss prices or provide other information
over the telephone. A considerable number of consumers from
many different states complained about their difficulties in
obtaining rice information from funeral directors over the
telephone. 5 In some instances, the funeral director informed
the consumer that a personal interview was necessary before
pr ices would be discussed. 

Consumer groups also reported overwhelming failures in
their attempts to gather funeral pr ice data by telephone for
surveys or other informational purposes. In some areas of the
country, the surveyors found that the vast major ity of the
funeral directors refused to furnish price information over
the phone; in other areas the funeral directors were unco-
oper a t i ve and would only discuss pr ices after substan t ial

For example, the pamphlet discusses such things as
the funeral director s investment in property, facilities,
automotive equipment and inventory, as well as othercosts. This is illustrative of a general tendency
among funeral directors to answer questions about their
retail prices with information about their high overheadcosts. See notes 59- 60, infra.
A. Howell, Arizona consumer, II-B-323; L. PYtt, Washing-
ton consumer, II-B-1153; J. Pagdin, Florida consumer, II-B-
1534; S. Flanders, Illinois consumer, Tx 4668; E. Sheehan,
District of Columbia consumer, Tx 14, 666-67; E. Klein, Tx

653; L. MacDonald, NRTA/AARP, Tx 2647. Also, several
memorial society representatives cited consumer experi-
ences of unsuccessful attempts to obtain information by
the telephone. E. Knapp, Pres., Memorial Society of
Metropolitan Washington, II-C-909; L. Tolliver, Pres.,
Blackhawk Memorial Society, X-1- 82.

See, , E. Sheehan, District of Columbia consumer,
14, 666- 67; O. Leach, Illinois consumer, Chi. Stmt.

This fact was confirmed by several funeral directors.
See, , A. Nix, Pennsylvania funeral director, Tx

907; N. Greene, Virginia funeral director, Tx 14, 196;
J. Couch, Illinois funeral director, Tx 2929. 
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probing by the caller. In West Virginia, all forty funeIal
homes cont

1ted refused to state price information over thetelephone . S im ilar exper iences in wh ich no informa t ion
could be ob 8ined by telephone w 5e repgrted in Pennsylvania,California, - and Massachusetts. In New York, efforts by
a Stein Commission investigator, two consumer affairs offices,
a public interest research group, and memorial society repre-
sen ta ti ves to obtain pr ice informa t ion from funer al director s
by telephone all met with substantial industry resistance. 

Unsuccessful attempts to obtain price information by
telephone were reported in many other areas. In Indianapolis,
Indiana, a consumer group found that only one-third of the
funeral homes contacted would give any price information by
telephone and those only after prolonged probing. 

32 Simi

problems of uncooperative morticians were found in Maine,

West Virg inia
Cost of Dying
Rebuttal) .

CAG, The Silent Death: A Guide to the
in West Virginia, at 13, X-7 (CANA

D. Hoskins, Chairman, Pennsylvania Ass ' n of Funeral
and Memorial Societies, Tx 13, 998.

L. Speer, Director, California CAG, Tx 7, 717-18.

M. MacKenzie, Massachusetts consumer, II-B-574.

See R. Nesoff, Director of Investigation (former) i
Sta te Tempor ary Comm ' n on Living Cos ts and the Economy,
Tx 329 (investigator posed as consumer calling 

price information but funeral homes refused); M. Edelstein,
attorney, New York City Dep t of Consumer Affairs,
Tx 163 (three of twe 1 ve mor tuar ies called would not
provide pr ice information); R. Pooler, Executive Director,
New York State Consumer Protection Bd., Tx 38 (found
price information is rarely given on the telephone);
NYPIRG Ex. 1 (NY) at 2 (test imony of B. Kronman, r esear ch
associate) (two-thirds of sixty funeral homes led refused

or were uncooperative when asked for pr ice information);
W. Klein, Pres., Rochester (N. ) Memor ial Society, N.
Stmt. at app. 2.

- i

Indiana PIRG Reports, A Death In The Family, VI-D- 8 at 1.

Maine PIRG, II-C- 1400, at 
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Maryland, 34 Minnesot 35 and Wisconsin.

Some funeral directors stated dur ing the rulemaking
proceeding that they were entirely willing and capable
of respond ing to telephone inqu ir ies. 37 Comments such
as " it' s not hard to be fairly specific "38 and that providing
such information " has worked very effectively"39 were offered.

ever, a large number of industry members were totally
opposed to the idea of pr ice information by telephone,
denouncing it as " impossible, 40 " misleading, "41 . confusing, "42

O. Matthews, Maryland Citizens Consumer Council, Tx
14, 053.

S. Chenoweth, Director, Minnesota Office of Consumer
Services, Tx 3123-24; E. Oschwald, Minnesota Memor ial
Soc y, Tx 3176.

J. Brown, Assoc. Director, Center for Consumer Affairs
of the University of Wisconsin Extension, Tx 4306- 07.

See, , R. Coats, Pres., Michigan FDA, Tx 3767;
Waterston, Minnesota funeral director, Tx 3738-

39; T. McCurdy, Iowa funeral director, Tx 3419;
J. Kerr, Sec y-Treas., Kentucky FDA, Tx 3052; G.
Pr imm, New Yor k funer al director, Tx 251; S. War ing,
Treas, NFDA, Massachusetts funeral director, Tx 668;
F. Galante, New Jersey funeral director, Tx 1720; 
Gutterman, , New Jersey funeral director, Tx 1924; V.
Polli, Sec ' y-Treas., Vermont Funeral Directors and
Embalmers Ass ' n., Tx 2185; R. Thompson, Connecticut
funeral director, Tx 1988; A. Dunn, retired Oklahoma
funeral director, Tx 8911; D. Dupwe, Pres., Arkansas
FDA, Tx 8971; J. Todd, owner of funeral home, Tx 8775-
76; R. Myers, Chairman, Utah State Funeral Directors
and Embalmers Examining Bd., Tx 8301-02.

Comments of Evergreen-Washelli Memor ial Parks Co. &
Funeral Home, X- 123. 
C. Whigham, New Jersey funeral director, Tx 776.

See, e.g., Rev. L. Thompson, Oklahoma minister, II-
C-461; E. Gallaway, manager of New Jersey funeral home,
VII- 183; H. Mayes, Oklahoma FDA, Tx 8895; E. Ledbetter,
Tennessee attorney, Atl. Stmt. at 

C. Lightner, former Pres., NFDMA, Tx 10, 391; A. Leak,
Illinois funeral director, Tx 3876.

C. Hill, Idaho funeral director, II-A- 796.
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and " deceptive. "43 This attitude corroborates the esidence
provided by other sources that found that price inforMation
over the telephone was very difficult if not impossible
to obtain.

The form of price disclosure- lum sum pricing Once a
funer al home has been chosen, the cr tical ormation becomes
the range of offerings at that establishment and the price of
each. The extent to which this information is currently
available in meaningful form depends to a large degree on
the method of pr ice quotation employed by the funeral home.
As noted earlier, the three most common pricing methods are
unit" (one price for " casket and services

), "

bi-unit" (one
price for the casket and one for the complete services), and
some degree of "multi-unit" or " itemization " (a more detailed
br eakdown of the var ious componen t serv ices and mer chand ise
and their prices). Industry statistics indicate that the
ma j or i ty of funer al firms in the coun try quote pr ices on a
unit basis, and another twenty percent use a bi-unit quota-

tion system. 44 In other words, less than one-quarter of the
nation s funeral homes provide consumers with information on
other than a " package " basis.

The evidence indicates that unit pr icing does not provide
consumers with adequate information on funeral prices and
offer ings. 45 Overwhelmingly, consumers indicated that they
were dissatisfied with package pricing and desired more spe-
cific information and options. Numerous complaints were

R. Hodge, Sec New Jersey State Bd. of Mortuary Science,
Tx 2049; R. Goodwin, Texas funeral director, Atl.
Stmt. at 7-8; B. Lesesne, Georgia funeral director,
Atl. Stmt. at 3. Other funeral directors stated that
they will not prov ide pr ice information by telephone.
See, e.

g.,

A. Rayner, owner of Illinois funeral home,
Tx 4276; J. Curran, Pres., New York FDA, Tx 87- 89,
T. Sampson, Pres., Massachusetts FDA, Tx 962-63; M.
Damiano, New Jersey funeral director, Tx 1291-92;
W. Chasen, NFDA, Chi. Stmt. In view of the idence
from funeral directors who do answer telephoe inquiries
forthrightly, assertions that it cannot be done even
if the , funeral director is willing lack credibility.
V. Pine, A Statistical Abstract of Funeral Service Facts
and Figures 64- 94 (1976), D. C. Ex. 4 (approximately 65%
are priced on a unit or bi-unit basis). See also
Ex. 39 (Cohen)(1968 figures compiled by Batesville
Casket Co. indicate that 84% of firms use unit pricing
and 9% use bi-unit), R. Bishop, Director, Florida Con-
sumer Services, Atl. Stmt. at 32, app. A (Florida
survey in 1974 found that 52% of uneral directors
use unit or bi-unit pr icing).

See
E. Morgan,
9845- 46.

Washington Bd. of Rabbis, D. C. Stmt. at 13,
Chairman of the Bd., Antioch Book Co., Tx
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received from consumers who were forced to pay for components
of the complete service which either were not desired or were
not performed. 46 For example, in several instances the family
did not want limousine service but paid for it because it was
included in the package price. 47 Other consumers complained
of being charged unnecessarily for such services as embalming,
use of the chapel, or certain staff functions. 48 Samplequotations illustrate the reasons for this consumer dissatis-
faction:

We paid the same fee for not using their
chapel as if we had used it.
The undertaker had no right to make a charge
for an item that was not furnished. 

E. Landis, California consumer, II-B- 1893; S. Ross,
Washington consumer, Tx 5274-

75; W. mbrose, Maryland con-
sumer, II-B-496; A. Ward, Wisconsin consumer, II-B-366;
P. Rowe, Arizona consumer, II-B-5967; L. Fredersdorff,
Illinois consumer, VII-528; E. Cromwell , Wisconsin con-sumer, X-1-14; L. Thomas, Kentucky consumer, II-B-1967;
R. Barhile, Kentucky consumer, II-B-1984; J. Miles,
Kentucky consumer, II 2013; L. Bennett, Kentucky con-
sumer, II-B-2003; Msgr. R. O' Keefe, Arizona State Bd.
of Funeral Directors and Embalmers, Tx 7064-65;
Dr. W. Cordes, Massachusetts consumer, II-B-2240;
B. Larratt, Maine consumer, X-1-64; D. Lowe, Maryland
consumer, X-1-69;, H. Ryan, Connecticut consumer, II-

1486; A. Unger, California consumer, II-B 1266;
B. Pollack, New York consumer, II-B-164; W. Leidner,
Florida consumer, II-B-II08; J. Wilson, Alaska consumer,
II-B-I048. See also R. Blackwell & W. Talarzyk, Ameri-
can Attitudes-oward Death and Funerals 34 (1974), VI-
D-17 (survey sponsored by CMA indicated that 2/3 of con-
sumers surveyed preferred detailed price quotations).

M. Cannon, New York consumer, II-B- 1404; D. Jlratte,
Florida consumer, II-B-54; H. and L. Keen, Pennsylvania
consumers, II-B-829; J. Erpenbach, Florida consumer,
II-B-2 0 34.

C. Gladysz, Michigan consumer; Tx 3867; J. Ulrich,
Illinois consumer, II-B-1685; B. Pollack, New York
consumer, II-B-164; A. Unger, California consumer,
II-B-Il08; J. Wilson, Alaska consumer, II-B- I048.
See also R. Bishop, Director of Consumer Services,
Atl Stm t. at app. A.

W. Fain, California consumer, X-1-97.

A. Dolnick, Illinois consumer, X-1-4.
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(pr ice J was not broken down and we e re - given
a discoun for not using the visitation rooms
and time. 1

Why must
you only

a package funeral be bought if
want to be cremated immediately?

I resent paying for what we did not want.

What bothered me most is that you bought
a packaged deal.

We were told the body would still be made
up for viewing, even if the casket were
closed, and even though we did not really
want viewing, the pr ice included this

. .

Even in rare instances where the consumer took the
initiative to ask for a breakdown of prices in the package,
funeral directors refused to provide detailed price infor-
mation. 56 One consumer said that the funeral director he
asked to itemize the cost of funerals made him feel that he
had no right to the information.

57 Incidents were reported

P. Rowe, Ar izona consumer, II-B-5967.

E. Given, Michigan consumer, II-B-150.

J. Kanifer, I linois consumer, II-B-1917.

H. and L. Keen, Pennsylvania consumers, II 829.

C. Ex. 39 (Cohen)(letter from W. Dringman, Arizona
consumer) .

See, , E. Weber, California consumer, II-B-1131;
Rep . C. Collins member of Congress from Illinois, Tx
10, 772-73; L. Dishman, Illinois consumer, Chi, Stmt.
at 1-2; F. Koob, Illinois consumer, Chi t. at

2; F. Mair, New Jersey consumer, II-B- 2030; R. Powers,

New York consumer, II-B- 346.

A. Stiegelmeier, Ohio consumer, II-B-I063.
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in which funeral directors flatly refused to provid detailedpr ice information. A considerable number of funeral directors
actually will not reduce the price when items of service and
merchandise are declined by the customer. 58 One funeral direc-
tor stated his reasoning ,for such extra charges in response
to a customer who was concerned about possible double-billing:

Our prices are figured on our overhead
for a year and this average per funeral
overhead is what we base our complete
funeral price on. We do not list each
of our items of service separately so
therefore do not deduct from one com-
plete serv ice pr ice. 

This explanation regarding fixed expenses was reiterated by
another mortician.

(T) he overhead continues. If they don
want to use the chapel, they have to pay
for it on the basis that I have to operate
this building.

Other funeral directors, however, said that they do cre-
dit the bill if any services or merchandise are declined

Many funeral dLrectors admitted that they do not give
a credit for unused items. See , L. A. Ex. 23
(California FDA) (survey revealed that 45 funeral direc-
tors do not deduct embalming charge when the service is
declined); A. Anderson, Pres., Utah FDA, Tx ' 613Z;
A. Nix, Pennsylvania funeral director, Tx 12, 922;
D. Deaton, Chairman, Alabama Funeral Service Bd., Tx
9989; W. Holman, Oregon funeral director, Tx 12 161;
R. Lackey, Pres., Alabama chain of funeral homes,
II-A-146 at 4; R. Williams, Illinois funeral director,
Chi. Stmt. at 4. Surveys confirmed that no credit is
given for declined services. L. Speer, Director, CalCAG,
Tx 7693; C. Skeels, CAMP Consumer Action Pr oj'
Tx 6020; State of Arkansas Office of the Attorney
General, Funeral Survey, VI-D-12, at 4-5; Delaware Div.
of Consumer Affairs, Press Release, VI-D-9. See also D.
Ex. 29 (Dr. R. Blackwell, Funeral Services A tti udin
Study) (found that 33. 3% of the consumers were required
to pay for automotive services which they did not want
and 27% of the consumers had to pay for other services
which they did not desire).

D. Hanks, owner of Missouri funeral home, II-B-5159.

I. Fisher,
(quoted in
at 17).

Massachusetts funeral director, III-H-15
the Lawrence Eagle Tribune, April 29, 1974,
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because requiring a consumer to pay for services and merchan-
dise not used is totally unreasonable. 61 The NFDA agrees that
if the quoted price includes a basic component of a funeral

. . 

. which is not desired, then a credit therefore should
be granted. "62 Similarly, NSM has incorporated in o its
code of ethics a provision requiring such credits. 3

In practice, however, this stated policy is virtually
meaningless because funeral homes rarely inform a consumer, in
advance, of his option to decline any services or merchandise
offered in the package deal. Consequently, the consumer has
no way of knowing that declining certain items will produce
any pr ice savings, particularly because in many funeral homesit will not. Several funeral directors admitted that though
they give credit for declined services, they do not inform
their customers of this option. 64 Neither the NSM code of

See, e .g , State of Arkansas Office of the Attorney
Gen Funeral Survey, VI-D-12 at 4-5; Delaware Div.
of Consumer Affairs, Survey of the Funeral Industry
in Delaware, VI-D-9 at 2: H. Coates, State Bd. of
Embalmers and Funeral Directors of Kentucky, Tx 3983-
84; N. Heard, Pennsylvania funeral director, Tx 13, 181;
W. Chambers, D. C. funeral director, Tx 11, 368; J.
Kerr, Sec y-Treas., Kentucky FDA, Tx 3024; R. Coats,
Pres., Michigan FDA, Tx 3771; F. Walterman, Pres.,
Indiana FDA, Tx 5006; N. Greene, owner of Virginia
funeral home, Tx 14, 188; J. Altmeyer, West Virginia
funeral director, Tx 11, 775; B. Hirsch, Pennsylvania
funeral director, Tx 12, 538; A. Leak, Illinois funeral
director, Tx 3875.

T. Clark, General Counsel, NFDA, VI-C- 6 at 6.

However, NSM does not require that members inform cus-
tomers in writing of the availability of the credit. 
practice, the funeral director s obligation under the code
is to give credits when consumers request or demand them.

See ., N. Greene, owner of Virginia fu al home,
Tx 14, 188; E. Fitzgerald, owner of New Mexlco funeral
home, Tx 6246; R. Ninker, Executive-Director, Illinois
FDA, Tx 2687-88; B. Hirsch, Pennsylvania funeral
director, Tx 12, 533; H. Burton, Pres., consultant
in before-need memorial estate planning, Tx e680;
R. Johnson, Indiana funeral director, Tx 12, 652.
Other sources including a minister and memorial
society representatives confirmed that the consumer
is not usually informed of his right to decline
a componen t for an appropr ia te red uct ion 0 f thebill. Rev. F. Fenton, California clergy, Tx 6451;
M. Fleming, Pres., CAFMS, Tx 3915. See also E. Knapp,
Fed' n of Funeral and Memor ial Societ ies of G reater
Washington, D. C. Stmt. at 2; N. Gage, Pres., Funeral
and Memorial Soc y of Racine and Kenosha (WI), Chi.
S tm t. at 1.
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ethics nor the NFDA
inform the consumer
reduction in price.

policy requires the funeral director to
of his right to decline servicesror a

Package pricing effectively denies consumers complete
information in another way. If a bereaved consumer is only
told that the casket and the services will cost $1, 000, it
is not 1 ikely that he wi 11 star task ing wha t is incl uded in
that package and how much the com onents would cost, but will
instead accept the- quoted pr ice. 6 Since only a lump sum
pr ice is quoted, the consumer has no idea how much money can
be saved by declining certain services. If, for example, the
family knew that it cost $50 for use of the limousines and
$150 to rent the funeral home s chapel, 66 they might decide
to hold the service in their church and drive their own car,
thereby saving $200. Such declinations do not have to cause
radical departures from the traditional funeral service, but
merely allow the family to have the type of service they want
at a lower pr ice. One survey found that over half the time
consumers are not furnished with lists of prices and alterna-
tives.

Casket price disclosures . The casket is often the single
most expensive item in the funeral purchase. Therefore, it is
crucial that the consumer have complete information about the
range and prices of available caskets. Funeral directors can
employ various means to inform customers of prices for cas-
kets. In many funeral homes, prices are displayed through a
card in or on the casket. These pr ices are usually the cost
of the entire funeral package, not the casket alone. Often
the card will describe the services provided in the complete
funeral with the purchased casket. ,

The evidence indicates, however, that the use of casket
price cards in not universal. Comments from consumers con-
tained instances of confusion because casket prices were not

A study by the Minnesota Consumer Service Office concluded
that full disclosure of limited services is iggeredonly by the consumer. It' s only when the CCnsumer
knows enough to ask for limited services or appears
to be in real financial difficulty that he is likely
to be informed of the options available. VI-D-14 at
7-8.

Delaware Div. of Consumer Affairs, Survey of the Funeral
Industry in Delaware, VI-D-9 at 

NYPIRG Ex. 1 (NY) at 11.
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clearly displayed in funeral
problem was also reported by
visited a funeral home and a
from Seattle, Washing on. 69

home selection rooms. 68 - This
a New York teacher whose class
publc interest group investigator

Further, many customers do not learn about casket pr ices
through any other means. A California survey of 400 individ-
uals found that 14% of the consumers were not told the high
and low prices of caskets (despite California s law requiring
disclosure of that information), that 65% of the consumers
were not given a written price list for caskets and that in
24% of the cases p ice tags were not attached to the actual
casket (also required by California law). 70 Another survey
reported that, of 101 consumers, only two said they were
given a list of available caskets and their prices, three
learned the price by seeing pictures of the caskets with
prices marked on the pictures, seventy saw the caskets with

See , F. Koob, Illinois consumer, Tx 2982- 83;
J. Murphy, Illinois consumer, Chi. Stmt.
G. Derrick, Illinois consumer, Chi. Stmt. at 

2; M. Holmes, District of Columbia consumer, Tx
13, 864; E. Sheehan, Distr ict of Columbia consumer,
Tx 14, 671; C. ' Lorigo, New York consumer, II-C-28;
M. Siegel, Illinois consumer, Tx 2955; M. Hussey,
Ohio consumer, II-B- 423; H. McGarity, Georgia consumer,
II-B-167; J. Bailey, General Manager, Texas funeral
homes, II-A- 487 at 3; Rev. D. Helmers, New York clergy,
Tx 1862. But see - R. Miller, Exec. -Sec y., NFDA, Tx
3609- 10; R lm, Pennsylvania consumer, II-B 1703.

P. Brandt, Assoc. Prof., Center for Religion, Ethics
and Social Policy (NY), Tx 889-90; J. Mack, CAMP Consumer
Action proj ect, Tx 6007-08. See also Richardson
Ex. 1 (NY) at 7 (22/90 responses with complaints cited
display of caskets without price cards).
Survey of Consumer Exper iences wi th and Attituds Toward
Practices of the Funeral Industry, L. A. Ex. (Sperlich).
Similarly the Indiana Public Interest Research Group
found that 32% of the funeral homes they visited did
not display pr ices on caskets as required by Indianalaw. InPIRG Reports, A Death In The Family, VI-D-8,
at 6.

354



their price tags, twenty- five were told the prices oE the
caskets only orally and one said he never did learn the price
of the casket. 71 

Confusion about ca ket prices al o occurs at showrooms
of major casket manufacturers where many different funeral
directors use the same casket inventory but charge different
pr,ices. At these showrooms, instead of a price, there is a
code on the caskets which represents the wholesale pr ice. 72
Each funeral director must inform his customers what he
charges for those codes. Consumers, and even a funeral
director testified about their inability to decipher which
caskets cost how much in such situations.

Existing regulations Despite the clear consumer need
for meaningful price information, neither trade association
codes of ethics nor existing state regulations have adequately
addressed this problem. No state laws require funeral direc-
tors to quote price information over the telephone even though
the telephone provides the consumer with the most practical
means of obtaining such information.

Nor do state regulations generally require meaningful dis-
closure in person of price information in advance of need.

C. Ex. 39 (Cohen) (Form A, at 4).

J. Curran, Pres., New York FDA, Tx 122.

See, e.g., M. Holmes, District of Columbia consumer,
; P. Farmer, New Jersey funeral director,

Tx 2339- 40; W. Cushman, Maine consumer, Tx 1362.
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During the past 4 years, in an industry- led effort to haad off
more stringent itemization requirements, 74 many. states adopted
regulations requiring the disclosure of price information to
consumers in the funeral home. 75 Most of the states ' price
disclosure requirements (usually adopted- as regulations of the
funeral board) provide that at the time arrangements are com-
pleted , written statements must be given to the consumer wit
the pr ice of the service and what it includes, the pr ice of
supplemental items and cash advances and the method of payment.
These regulations do not require that services and merchandise
be individually priced; they condone package pricing. Nor do
these laws require that funeral directors inform customers
of the right to decline unwanted items and have the price of
the funeral reduced commensurately. The disclosure regula-
tions also fail to assure that the consumer is informed of
prices before a choice is made. The typical requirement that
pr ice information be given " at the time such ar r angemen ts are

In February, 1974 the FTC staff' s report on its pilot
funeral pr ice survey in the Distr ict of Columbia was
publicly released. In Apr il 1974 the House Committee
on the District of Columbia held hearings on a pro-
posed itemization law for the District which was offered
as a national model. The maj or national funeral associ-
ations - NFDA, NSM, NFDMA - all testified against the
leg islation and worked to secure introduction of an
alternative bill that would require a written disclosure
of prices for components. See R. Rep. No. 13969,
93rd Cong., 2d Sess. (1976)-:Two days after the hear-
ings, the Conference of Funeral Service Examrning Boards
(CFSEB), at the urg ing of Thomas Clar k (counsel to the
Conference as well as to NFDA) adopted a resolution and
issued an " urgent memorandum " to all member boards.
This resolution expressed the Conference s opinion that
such a "disclosure " regulation should be adopted because:

Regulatory agencies external to
funeral service have expressed
ser ious publ ic concer n as to how
funeral service agencies are conduc-
ting their affairs in the public
interest. "

CFSEB, III-H-132.
at 53.

See also Comments of NFDA, II-A-659

NFDA reports that at least 35 states have enacted regu-
lations patterned after the Conference " price disclosure
provisions, II-A-659 at 28-29.
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servic s and/
the arrange-
the decision

completed and pr ior to the time of render 
ing the

or prov id ing the mer chand 
i se, " only assur es that

ment decisions will be recorded in 
wr iting after

has been made. 
7 6 

A few states go further and require an itemized breakdown
of pr ices. 77 However, even these laws are not fully adequate
because they do not aSsure that the information will be pro-
vided before the decisions have actually been made and do not
require an explicit disclosure of the right to decline unwanted
items.

Several states require that a pr ice card be placed in or
on the casket.

78 None of these laws, however, provides pro-
tection against funeral directors making the price cards
inconspicuous. Additionally, most states with pr ice card laws

actually condone package pricing by only requiring that the
card indicate the price of the total funeral service when one
uses that particular casket.

Other states require the price information to be given "
the time the funeral arrangements are made and pr 

ior to

the time of render ing the serv 
ice and prov id ing of mer chan-

dise. , N. C. Gen. Stat. S 90- 210. 25(e) (1977).

Though this language is sl 
ightly different from that

of the CFSEB resolution, the time the information is
to be given is similarly undefined and information is
not required to be given in advance.

These states are California, Colorado, connecticut,
Florida, Minnesota, New Jersey, New York and Wisconsin.
Colorado, Florida and Wisconsin require that an itemized
price breakdown be provided only if the consumer so
requests. California requires only a limited breakdown
of the package pr ice. See CFA, Analysis of State Stat-
utes, Rules and RegulatIOs Affecting the 

Funeral practices
Industry, Atl. Ex. 7 at 43-

46.

See, , California, Florida, Indiana, 

Minnesota.

ew states go beyond this minimum requirement and
require that the price cards be displayed on or in
the casket in a conspicuous or prominent manner
or that the cards be visible. 

Of course even where

such laws exist, they may not provide much protectio
where they are not enforced. See INPIRG 

Reports, A

Death In The Family, VI-D-
8 at

However, California, and Minnesota, for example have laws
which require that the individual price of the casket
be on the card. Cal. Bus. & Prof. S 7685.

1 (Deering

1976); Minn. Stat. Ann. S 149.
09. 2 (West 1978).
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The Presiding Officer s Findings

The Presiding Officer reached the- same overall conclusionas the above analysis-meaningful funeral price information
ord inar ily is not available in a manner useful to consumers. 
He found that typically the only way in which prices are dis-
closed to funera'l home customers is by a card on the ca ketwhich states the price of the complete funeral package. 1
Itemized breakdowns of this price are rarely given, since
package or unit pricing is the most common method of price
quotation. 82 Nor do funeral directors provide price lior other information pr ior to the customer s selection. 3The Presiding Officer also found that funeral industry mem-
bers pOssessed a strong aversion to telephone price disclo-
sure , and he recognized that if information were available
in this anner, it would be of substantial benefit to con-
sumers. Finally, the Presiding Officer noted that while
many funeral directors currently provide a written accounting
of the merchandise and services selected, this statement
was gene rally not pr ice item i zed except in those few s ta teswhich require this by law.

The Presiding Officer s report also discusses the effects
of the existing funeral pricing system. He acknowledged 

theconflicting evidence that some funeral directors who price on
a unit basis do provide discounts for unused items while
others do not. 86 However, as discussed above, the Presiding
Officer decided that the more important issue was whether
consumers were informed of this option by funeral directors
before purchase decisions were made. 

On the who e, h foundthat this information was not provided unless the 

6nsumerspecifically requested an adjustment. 87 The findings alsorecognize that the widespread failure to disclose information
on discounts can result in consumers paying for items they do
not need, want, or use. 88 The Presiding Officer concluded

Relevant portions of the Presiding Officer
' s scussionof industry evidence and arguments on particular provisions

of the recommended rule will be referred to, where
appropr iate, in the rule discussion which follows.

92-93.

92.

R. P. 96.

93-96

106.

108.

Id.

109.
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that unit pricing impedes the ability of funeral gonsumers
to select the type and price funeral they desire. 9

The Recommended Rule

1 (a) . Description (Price information over telephone)

Section 453. 5(a) of the
fair or deceptive practice

member:

recommended rule makes it an
for a funeral service industry

(1) To fail to provide by telephone, upon
request, accurate information regarding
the retail prices of funeral merchandise
and services offered for sale by that
funeral industry member;

(2) To fail to disclose in response to
a general telephone inquiry about the funeral
service industry member a offerings or prices,

(i) that price information is available
over the telephone, and

(ii) that the written price list
required by S 453. 5(e) will
be provided by mail or at the funeral
home as requested;

(3) To
general
tising,

fail to conspicuously include in all
print or broadcast media adver-
the following notice:

For information and prices call

(telephone number).

For many conSumers, the telephone is the only medium
available for ascertaining the price levels and offerings
of different funeral homes. 90 Access by telep to such

O. at 1l0.
See , E. Sloan, Director, District of Columbia
Office of Consumer Affairs, Tx 13, 876-77; H. Drinkwater,
Education Director, Hanover Consumer Cooperative Soc
(NH), II-C-968; R. Pooler, Executive Director, New York
State Consumer Protection Bd., Tx 55-56; W. Lucas
Executive Vice-Pres., Syracuse Better Business Bureau,
Tx 2151-52; A. Brown, Chairman, Consumer Affairs
Committee of the Amer icans for Democratic Action (Greater
Washington Chapter), Tx 12, 328.
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information is vital if funeral consumers are to have any
mean ing fu 1 oppo r tuni ty to compar ison shop. The ev idence
indicates that many funeral directors currently refuse
to provide any information over the telephone and others
are extremely resistant ' to the idea. - The recommended rule
attempts to remedy this by requiring funeral directors
to provide such information, thereby facilitating the con-
sumer s ability to compare prices. By increasing consumer
access to price information, the rule will not only permit
the individual to comparison shop, but will also foster
price competition and provide an incentive for funeral
directors to keep prices low.

The funeral industry offered several reasons why they
should not be required to provide price information over the
telephone. Funeral directors contended that this rule pro-
vision would necessit

rte the hiring of additional personnelto answer inquir ies, 9 would cause confusion since funeral
offerings vary, 92 might facilitate price xing by easing a
competitor s access to price information, and could lead to
bait" type practices by unethical morticians. 94 However, as

the Presiding Officer found, each of these contentions is
unsubstan t iated, incons isten t with other ev idence, and unpe 
suasive. Moreover, the substantial benefit to funeral con-
sumers from having information available by telephone far
outwei hs the minimal compliance burdens or opportunities for
abuse. 5

See, , Dr. V. Pine, NFD , statistical consul tant,
10, 827; W. Chasen, Illinois funeral director,

Chi. Stmt. at 2; W. Cochran, Kansas funeraldirector,
II-A-705 at 3.

See, , R. Grayson, Minnesota FDA, Tx 3378; C.
Swartz, Pennsylvania funeral director, Tx 13, 948,
OGR, II-A- 66 at 23; H. Mayes, Oklahoma FDA, Tx
8895.

See, , A. Leak, Illinois funeral direc
186.
See, , R. Goodwin,
Stmt. at 7, A. Rayner,
4276.

Texas funeral director, Atl.
Illinois funeral director, Tx

O at 93-96. See also P. Hultquist, California
FDA, Tx 7600-01 ( quo prices over the telephone
did not impose burdens at his firm).
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It is extremely unlikely that additional personnel will-
be necessary since, by the very nature of their business,
funeral directors must be available 24 hours a day.
Any tangible differences in offerings Qan be explained
and the standardization of categor ies required by section
453. 5(e) will facilitate valid comparisons. If competitors
know each other s pr ices, increased competition lead ing
to lower prices is more likely to result than illegal price-fixing. However, if price fixing does occur appropriate
legal action can be taken. The possibility of " bait" and
other deceptive merchandising tactics is minimized by the
prohibitions on these practices contained in state law
and in section 453. 4 of the recommended rule.

Finally, the industry objected to this and other provi-
sions as imposing standards of conduct not required of other
businesses. In the first place this argument is fallacious
because, as ADA/NCSC demonstr a ted in the i r r ebu t tal submis-
sion, government regulations do require telephone pr ice
disclosure in other commercial settings. 97 But more signif-
icantly, the industry s position fails to take account of
the special circumstances of the funeral transaction, par-
ticularly the time pressures and effects of bereavement dis-
cussed earl ier. Further, the industry s obj ections must be
viewed in light of the testimony of the industry members who
currently do provide telephone pr ice information. 98

The price availability notice 453. 5(a)(3)) is crit-
ical for complete implementation of this provision since con-
sumers are likely to be unaware that they will be able to
obtain telephone price information, especially in light of
the industry s past performance. Including this notice in
gener al adver t is ing is al so essen t ial because fune r al homes
often use institutional advertising to entice customers to
patronize their mortuaries without supplying any information
which the consumer can use to know whether the funeral home

In fact an industry brochure explaining cost entions
24 hour availability " as one of a funeral home s overhead

expenses. A Factual Guide to Funeral Costs, Hausmann
Ex. l (NY).

See Comments of the Consumer Affairs Committee, Americans
for Democratic Action and the National Council of Senior
Citizens, X-4 (several states require pharmacies to
quote prescription drug prices over the telephone
and Interstate Commerce Commission rules mandate
telephone disclosure of bus fares and schedules).

See notes 37-39, supra.
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can meet their needs. It should be emphasized that
recommended rule would not require funeral directors to
advertise. The rule only applies to funeral directors
who choose to advertise in print or brDadcast media. 
requires only that when such ads are placed, the br ief five-
word notice be incl uded with the ad. It thus se rves as an
affirmative disclosure about the availability of information
oft€n withheld previously and as a deterrent to further with-
holding of telephone price information when consumers inquire.

The price availability notice also must give due regard
to First Amendment considerations. We believe that it does.
The Supreme Court has recognized that commercial speech enjoys
some constitutional protection in several recent cases. The
Court has clearly noted , however, that this protection is not
absolute, but must be balanced against the public interest
which is served by governmental regulatio of advertising. 99

In this case, we believe that the balancing process will
sustain the rule s price availability notice. In two recent
cases, Virg inia Board and Bates , the Court explained the inter-
est of consumers n the free flow of information necessary
for the formulation of intelligent and proper resource alloca-
tion decisions. In contrast to the invalid state regulations
in those cases which restr icted the flow of commercial infor-
mation, the recommended rule will increase the information
available to consumers through advert ng. The price avail-
ability notice is intended to inform consumers that they can
obtain price information from the funeral director by tele-
phone: it is information that was previously not available
because funeral dire tors refused - to p ovide it- A&such,
it should not only result in better informed consumers, but
also generate a degree of price competition within the funeral
industry which has not heretofore existed. Moreover, the
rule has utilized the least restrictive alternative that will
insure the information flow - a simple, five-word notice. It
should not have a serious chilling effect on funeral home
advertisements, for, as the Supreme Court recognized, commer-
cial speech is far more durable than other forms, speech
because of &he advertiser s strong economic inc ives to
advertise. l 0 This proposition is true of the funeral indus-
try even though the vast majority of current funeral home
advertising is designed to attract customers through the

See Bates v. State Bar of Arizona, 433 U. S. 350 (1977);
VIginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Council, 425 U. S. 748 (1976): Warner-Lambert
Co. FTC, F. 2d. 749 (D. C. Cir. 1977), cert. den. No.
77- 855, 77-1118 (Slip opinion April 3, 1978).

100
Bates v. State Bar of Arizona, supra note 99.
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institutional image rather than price. 10l On balance, there-
fore, we believe that the benefits to individual consumers
and to the overall' operation of the market from the pr ice
availability notice outweigh the minimal constraint on the
funeral director s First Amendment Rights.

2 (a) . Modifications

Modifications have been made in the proposed rule to
insure that necessary telephone pr ice information is readilyavailable. In the first paragraph several language changes
have been made for clarification and simplification. " Cus-
tomer " has been deleted because the rule applies not only
to actual customers, but also to potential customers or any-
one who seeks the information. The phrase " funeral service
industry member " and the examples of funeral merchand ise and
services have been removed simply to condense the provision
while in no way changing the substantive requirements. To
bring this provision into conformity with the language of
other rule provisions "merchandise " has been substitutedfor "products.

Paragraph 2 has been added to the original proposed pro-
vision to insure that consumers with general inquiries who
might be unaware that it is possible to obtain pr ice informa-
tion over the telephone will now be informed that they can
receive such information. Further, this subsection requires
that consumers be told that pr ice information is now available
in a written retainable form (per the requirement of 453. 5(e)).

Finally, the price availability notice has been modified
and moved from 453. 6, where it appeared in the initial pro-posal. Since the content of the notice alerts consumers to
the availability of information and prices by telephone, it
organizationally belongs with the other provisions regarding
telephone price disclosure. In this rule provision, the trig-
gering language "who advertises " was eliminated as redundant.
The notice hasalsQ been shortened to five words to make it
more useful to consumers and to hold to the absolute minimum
the burden imposed on funeral service industry me Qers.

101 By emphasizing non-pricing factors in their advertising,
funeral directors may be doing a disservice to consumers
and to the market, but they have no less expectation
as to the effectiveness of such ads.
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3 (a) . Operation and Analysis

The first paragraph of this provision simply requires
funeral directors to provide accurate price information over
the telephone in response to inquiri It does not mandate
a spec i f ic format for d isclosu re. ' To assur e that consume r s
who are making a general (non-price) inquiry about an industry

mber ' s services and merchandise know of the availability of
price information over the telephone, the funeral director, in
complying with 453. 5(a)(2), must mention his willingness to
quote prices over the telephone. The funeral director must
also disclose the availability of the general pr ice list and
disclose that the list can be Eicked up at the funeral home or
mailed as the caller prefers. l 2

The final requirement, that the price availability notice
be included in all print and broadcast advertising, is simi-
larly straightforward in operation. The five-word notice
must be conspicuously placed in all general media ads includ-
ing newspapers, magaz ines, or other pr inted adver tisements
and radio or television commercials. Certain types of adver-
t is ing men t ioned d u ring the proceed ing, such as ball po in t
pens and little league baseball uniforms would not constitute
general media and, therefore, would not be covered by the
rule.

As discussed earlier, it is clear from the testimony of
funeral industry members that telephone price disclosure is
not only feasible but will require little additional effort.
The availability of the written price list provides a focus
for answering questions, and makes it practical for even part-
time employees to provide useful information. , In addition it
would not be considered a violation of the rule for an answer-
ing serv ice or unknowledgeable employee to take down the con-
sumer s telephone number and have someone who is familar
with the prices return the call as soon as possible.

103

102 Such a requirement is necessary to make th9 provision
meaningful for, if a death has already o rred, mailed
information would arrive too late.

103 While a return call would have to be prompt if the
inquiry was in an at-need situation, it is unlikely
that delayed responses would be used as an evasion.
Funeral directors pride themselves on their constant
availability. Non- return of a call could also result
in the loss of the funeral or in a bad public relations
reputation. There is also the risk that a pattern
of delays or refusal to return telephone calls could
prompt an FTC rule compl iance inqu iry.
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It should also be re-emphasized that the pric avail-
ability notice does not force funeral directors to advertiseprices. Although additional price advertising would yield
substantial consumer benefits, this provision merely requires
the inclusion of a brieL notice in media ads informing
consumer s tha t pr ice information is ava i labl e by telephone.
The notice is needed because consumers previously have
been discouraged from learning about pr ice and many funeral
directors have denied access to price information by simply
refusing to provide it. This requirement is also a direct
effort to minimize the search costs for obtaining informa-
tion. 104

Because of industry oppos i t ion and the poss ibi 1 i ty tha t
the rule will discourage funeral advertising, additional dis-
cussion of the expense involved in the advertising notice is
neccessary. As noted , the potential bu rden was the reason
that the notice was revised to only five words and a telephone
numbe 05 Since pr int advertising is purchased by the columninch, the requ ired not ice would not necess i ta te the pur-
chase of any additional space for such ads unless the copy
were already cramped. In television advertising, extra
seconds of advertising time are not even necessar

b because thenotice can simply be super imposed on the screen. l 7 Only in
radio commercials, which are purchased by time, will the
notice result in additional costs. However, since the five
words and the telephone number can be stated in less than five
seconds, the additional expense should be minimal. Thus,
in most advertising situations, no additional costs will be
imposed and in the few situations where add itional time or
space must be purchased, the resulting costs will be miniscule,

104 See , Comments of OGR, II-A- 666 at 22-23.
Some industry representatives said this would increase
the cost of advertising, an increase that would be
passed on to the consumer. See W. Hahn, Pres., Federated
FDA, Tx 3560; W. Cochran, Kansa s funeral director,
II-A- 705 at 4; L. Rill, Pres., Washington JjA, II-

678, at 

105 A survey by the California FDA revealed that over half
of the ir funer al directors already incl ude the te lephone
number in advertising. L.A. Ex. 23 (California FDA)at question l(c).

106
See generall Newspaper rates and data, May 12, 1978,
TSan Rate and Data Service, Inc.

107 It must, of course, appear on the screen for a reasonable
length of time.
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Introduction to Wr itten Price Disclosure Provisions -

The next five recommended rule provisions require writ-
ten disclosure of funeral prices and o her information. l08

The mandated disclosures are the casket price list, casket

price cards, an Duter burial container price list, a general

price list, and an agreement on the items selected. Before
discussing each of these provisions in detail we first analyze
the evidence on the general issue of funeral price disclosure
which is applicable to all five provisions.

Funeral consumers are entitled to and desire meaningful
inform

r5ion regarding prices, options, and legal require-ments. 9 Support for the proposition that price informa-
tion should be available to consumers was offered by many
sources such as: consumer protection officers from Illinois,

108

109

See Appendix A for illustrative examples of all of
the wr itten disclosures required by Section 453.

Overwhelming evidence of consumer support for requir ing
more information was received. See W. London, American
Legion, Tx 3465; R. McComb, Iowa 

nsumer, II-B- 2042;
J. Pugh, Florida consumer, II-B- 2080; M. Lacy, Texas
consumer, II-B-541; H. Moler, Ar izona consumer, II-B-

706; J. Zito, Maryland consumer, II-B-1316; R. Smith,
Ohio consumer, II-B-1191, M. Kauble, California consumer,
II-B-798; M. Kleinberg, New York consumer, II-B- 780;
D. Murphy, Virginia consumer, II-B-97, J. McCormick,
New York consumer, II-B-597; B. Britt, Missouri con-
sumer, II-B-726; O. Rader, Arkansas consu eT, II-B- 305,
E. Kennedy, Georgia consumer, II-B- 240, E. Steiner (and

34 others) Louisiana consumers, II-B- 529; R. Knight,
Washington consumer, II-B- 738; H. Staats, Nebraska con-
sumer, I I-B- 154 6; M. McGr a th, Massachusetts consume r ,

II- 1562, A. westerfeld, Missouri consumer, II-B- 1832,
A. Whitman, Connecticut consumer, II-B-1865, M. Kellogg,
Texas consumer, II-B-1565; P. Bechtold, Ohio consumer,
II-B-1571; C. Rendall, Massachusetts cons r, II-B-1834;
V. King, Connecticut consumer, II-B-1967, H. GrQnkiewicz,
Maryland consumer, II-B-1589; V. Janer, Illinois con-
sumer, II-B- 1599; S. Danoff, Maryland consumer, II-B-
1823; O. Bromley, New York consumer, II-B-1850, W. Hurst,
Wisconsin consumer, II-B-916. See also CAFMS survey
which found that the overwhelmi maJity of consumers
surveyed supported required the price disclosure. D.
Ex. 39 (Cohen) at Form A, Question 22. More signifi-
cantly, a survey of over 1000 consumers sponsored by
the Casket Manufacturers Ass n revealed that two-thirds

of consumers responding indicated a preference for
detailed funeral price quotation on individual componentcosts. R. Blackwell and W. Talarzyk, American Attitudes
Toward Death and Funerals, VI-D-17, at 34 (1974).
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Minnesota nd the District ?f Columbia; , At lne sGeneral
from Loulslana, North Carollna, and Illlnols; a New Jersey
legislator; 112 a Chicago alderma 113 funeral board members; 114
senior citizens representatives; 15 and a major labor union. 116
Numerous funeral industry representa ives also support the
principle of availability of price information. The National
Funeral Directors Association, the nation s largest funeral
trade association, gives unqualified support for the principle
tHat pr ice and option information should be available . 117
They state in their " Code of Good Funeral Service Practice
that a funeral director should clearly explain the range of
prices available. 118 This notion of professional conduct

110

III

112

113

114

115

116

117

118

See, , C. Maloney, Consumer Advocate, Office of the
Governor, State of Illinois, Tx 2851; S. Chenoweth,
Director, Minnesota Office of Consumer Services, Tx.

166-67; E. Sloan, Director, The Distr ict of Columbia
Office of Consumer Affairs, Tx 13, 873.

W. Guste, Attorney General of
R. Edmisten, Attorney General
10, 098; B. Heveran, Assistant
of Illinois, Tx 4476.

Louisiana, Tx 8830;
of North Carolina, Tx
Attorney General, State

Rev. S. Woodson, member of the New Jersey General
Assembly, Tx 2252.

A. Adduci, Alderman of the 9th Ward of the City of
Chicago, Tx 2731.

Dr. J. Marcelli, member, New York Funeral' Director Advi-
sory Board, Tx 624-25; R. Thompson, Connecticut Board
of Funeral Directors and Embalmers, Tx 2040.

L. MacDonald
NRTA/AARP, Tx

1516 at 2.

NRTA/AARP, Tx 2645-50; L. Howbert,
10, 729; Comments of NRTA/AARP, II-

o. Komer, Vice Pres., U. W., II-C-1667
also J. Schmitt, Pres., Better Business
Greater St. Louis, Tx 2999-3000.

at ~p. See
Burau Of

Other associations appear to agree.
Pres., NFDMA, Tx 9814.

See L. Jones,

waring Ex. 1 (NY).
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was reiterated by NFDA' s General Counsel:, " the funer.l
service firm sh ld identify

. .

the prices of all avail-
able options; "l and NFDA statistician/funeral director,
Dr. Vanderlyn Pine:

I believe that price information should
be available and that the onsumer has
every right to expect it. 120

This theme was further echoed by representatives of the
funer al industry from Kansas, III ino is Massachusetts,
Minnesota, New Jersey, and Wisconsin.

However, despite this wide industry support for the prin-
ciple that price information should be available, the record
reveals that the majority of funeral directors has not actually
made such information available . 122 Moreover, the industry
vigorously opposed the written disclosures in the proposed
rule, on the grounds that such a presentation of information
would be disruptive of the relationship between the funeral
director and the consumer, 123 would cause the consumer to

119

120

121

122

123

T. Clark, General Counsel, NFDA, VI-C-6 at 4.

Tx 10, 810. See also F. Galante, New Jersey funeral
director, p ast Pres ., NFDA, Tx 1742-43 (testifed
tha tit is heal thy for people to have pr ice informa t ion
in advance); R. Fulton, Prof. of Sociology, Univ. of
Minnesota, Tx 6962 (stated that information should
be available to the public); R. Slater, Director
Dep t of Mortuary Education, University of nnesota,
Tx 9517 (testified that funeral directors have an
obligation to tell consumers about the range of' alter-
natives and prices). One industry witness, Dr. E.
Jackson, a clergyman, psychologist, and NFDA consultant
did not fully endorse the idea of making information
available to the consumer. Tx 5335- 36.

F. Thompson, Kansas Bd. of Funeral Directors ~and
Embalmers, Tx. 4, 575; S. Law, Illinois FDA, I-A- 671
at 3; w. Kinder, Pres., Minnesota FDA, Tx. 3, 291-94;
C. Whigham, New Jersey funeral director, Tx. 776; R.
Unbehaum, Wisconsin funeral director, II-A-879 at 3.

See notes 8- 73, supra See also Rev. J.
tor, Psychologica Service Center (Cal.
ited 24 funeral homes and none had pr ice

Evans, Direc-
Tx 6891 (vis-
1 ist) .

See, , Comments of the NFDA, II-A- 659, at 39;
Comments of International Funeral Services, Inc.,
II-A-488 at 10; Comments of OGR, II-A-666 at 20.
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regard the funeral director with distrust, 124 and would be
too confusing and burdensome for the bereavedconsame
util ize . 125 These arguments are however, unpersuasive, espe-
cially if examined in light of the comments of human behavior
experts and those funeral industry members who already provide
such information. 

First, it is necessary to realize that it is the bereaved
consumers who could benefit most from the required information
disclosures. 126 These disclosures will provide something
tang ible on which the bereaved consumer can focus and concen-
trate, thereby mitigating some of the confusion which may be
present in the funeral transaction. The disclosure require-
ments will even benefit the bereaved consumer who is too dis-
traught to personally comprehend the disclosure. 127 Often
such a consumer will be accompanied by a relative, friend, or
counselor who will assist with the arrangements decision and
will be able to do so more effectively with the written infor-
mation in hand. Also, this provision will benefit the bereaved
consumer by providing a check on and a deterrent to orally
misleading or manipulative tactics by the funeral director.
The objection tha price disclosures will interfere with the
working relationship and will create a " shadow of distrust" is
also spurious because as industry witnesses conceded, it is

124
See, 

~~~

, T. Desmond, Michigan funeral director,IrA-T4 Comments of International Funeral Services,
Inc., II-A-488 at 7: S. Law, Pres., Illinois FDA,
II-A-671 at 2.

125 See , Comments of OGR, II-A- 666 at O; B;
HotchklSS, California funeral director, Tx: 8, 520.

126
See, , L. Coles, coordinator Mortuary Science Pro-
gram , Washington T chnical Institute, Tx 13, 395
(testimony evidences belief that bereaved consumers
would be able to understand and use the information
contained in the required disclosures); Dr. J. Davis,
Ph. D., coordinator, Thanatology Training P ject, Univ.
of California at Los Angeles, Tx 8370.

127 Rev. R. West, Pres., Unitarian Universalist Ass
Tx 226; Rabbi M. Tendler, New York clergy, Tx 878-79.
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the presen ta t ion and the manne 
establish such distrust and not
disclosures . 128

of the funeral direc Qk which
the content or format of

l(b) . Descr iption (Casket price list, Casket price cards)
Outer burial container price list)

The following three sections of the recommended rule
make it unlawful for a funeral service industry member:

S 453. 5(b) Casket price list

(1) To fail to provide to anyone who inquires
in person about casket offer ings or pr ices, before dis-
cussion of casket selection, a printed or typewritten
casket pr ice 1 ist. The 1 ist must contain, in order,
from least to most expensive, the retail prices of all
caskets offered which do not require special order ing,
sufficient information to identify each casket, and
the effective date for the pr ices listed.

(2) To fail to include, on the list required by
paragraph (b) (1), in clearly legible type, immediately
before the list of pr ices, the following heading and
notice:

(NAME OF FUNERAL HOME)
CASKET PRICE LIST

REQUIREMENTS

1. No law requires that
a sealer or protective casket
special circumstances.

you buy
except in

2. You are not required to buy
a casket for cremation. Alternative
containers are available for $ (insert amount).

Caskets are listed from least te-ost
expensive. If you want to see a listed casket
wh ich is not on , isplay, please ask.

128 Dr. R. Slater, Director, Dep t of Mortuary Education,
Univ. of Minnesota, Tx 9506-10; Dr. W. Lamers, Asst.
Prof. of Psychiatry, Univ. of California Medical
Center in San Francisco, Tx 6389; Dr. C. Collette-
Pratt, gerontology specialist, Oregon State Univ.
Extension Service, Tx 5248-49. See also
Dr. L. Yochelson, Prof. of Psychiatry, George Washington
Univ., Chi. Stmt. at 2; Dr. J. Wallace, Assoc. Prof.
of Psychiatry, University of Washington, Tx 5509-
(believes the disclosures have the potential to limit
regressive tendencies on the part of the bereaved
because they will cause the consumer to be treated in
a mature adult way and will allow the consumer to exer-
cise control over his own fate and lessen a dependency
upon the funeral director).
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(3) In lieu of a written list, other formats,
such as notebooks, brochures or charts, may be used
if they contain all the information required by sub-
paragraphs (1) and (2) of paragraph (b).

S 453. 5(c) Casket price cards

To fail to disclose prominently, in
or on the caskets on display, the pr ice of
such casket by card, sign or other means.

each

S 453. 5(d) Outer burial container price list

(1) To fail to provide to anyone who inquires
in person about outer burial containers or prices,
before outer burial containers are discussed or shown,
a printed or typewritten price list. The list must
contain in order, from least to most expensive, the
retail prices of all outer bur ial containers offered
which do not require special ordering, a brief description
of each container, and the effective date for the prices
listed.

(2) To fail to include, on the list required by
paragraph (d) (1), in type immediately before the listof pr ices, the following head ing and not ice:

(FUNERAL HOME NAME)

OUTER BURIAL CONTAINER PRICE LIST

REQUIREMENTS:

1. No law requires you to buy a burial
vaul t or gr ave 1 iner .

2. Many cemeter ies require a container
around the casket so the grave will not sink.
Other cemeter ies do not. Either a bur ial
vault or a grave liner will satisfy such 

rule. A grave liner is usually less expensive.
Grave liners and burial vaults may be sold
by cemeter ies as well as by funeral homes.

These three rule provisions require affirmative disclo-
re of merchandise pr ices and other relevant information,

through lists and cards. 129 Section 453. 5(b) requires that

129 Illustrative examples of the casket price list and
outer burial container pr ice list appear followingthis page. Appendix A contains illustrative examples
of other required forms. On these examples, an "*" means
that the language is required by the rule, a " t" means
that the funeral director must supply the appropr iate
information for the required categor 

ies, and the pr ices
listed are for purposes of illustration only
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(Note: Prices
are examples

shown
only.

ANY NAI'E FUNERAL HOMEt
100 Mai Strt

Homeown Iowa
(123) 4567891

CASKET PRICE UST"

REQUIREMENTS:

1. No law requi. tha' you buy a sealer or pro-

tetie casket u:cept in speial cimstances. ..
2 You an no' requed to buy a c..ket for cre-

mation. Alternatie contaier are avaiable for S24.

Cakets are lited from le..t to most "-pensi.. If you wat to see a lied c..ket whkh i$ not on dip!"y, ple..e

..k. .

Bdge cloth overed soft-wood with beige in-

terior.

S103.

2. Taupe embossed cloth overed soft-wood with
pleated beige crepe interior.

$124.

22 gauge bronze colored meta with white in-
tenor.

S138.00

22 gauge siver toned meta with blue crepe in-

terior.

$175.

20 gauge copper toned meta with mauve in

terior.

S220.

20 gauge rose colored meta with beig pleated
interior.

S309.

7. Oal "aied soft wood with pleated blue crepe
interior.

S387.

M.ogony fihed soft-wood with maroon crepe
interior.

S42Q

9. Sod whte pine with beige crepe interior.

10. 20 gauge lead coated steel with siver tone fiish

and white crepe interior.

11. 20 gauge lead coated sted with bronze tone

fih and tan crepe interior.

$500.

$55200

$569.

12 18 gauge "ed with pale blue fih and off-white

inteor.
$701.

13. 18 gauge "eel with bronze highghts and 
crepe interior.

$848.00

14. Solid mahogony with tufted beige vdvet interior.

IS. Had-fiished solid cherr with pale blue vdvet
interior.

$1, 236.

$1, 499.

16. 16 gauge bronze fihed with maroon vdvet in
terior.

S2.100.

) UN 1978t



ANY NAME FUNERAL HOMEt '
100 Mai Strt

Hometown Iowa
(123) 4567891

OUTER BURIAL CONTAINER PRICE UST.

REQUIREMENTS:

1. No law s you to buy a bu-i vault or gnvelier.

2 May cemeteries reque a contaer around the casket 50 the grave wi not sik. Other cemeteries do not.
Either a buri vault or a grave lier wi satify such a rue. A grve lier is usualy Ie.. expensie. Grav. liers
and bur vaults may be .old by cemeteri.. as wd as by fueral homes.

Stadad Concrete Vault S200.00

Deuxe &phalt Steel Lid Vault $539.

Sod Copper Vault S3, 1 00. 00

JUNE 1978t

(Note: Pr ices shown are examples only. J



any person, such as customers and potential customers -whq are
seeking such information, 130 be provided with a price list
which lists in ascending order all the caskets available
for purchase at that particular establishment. The list must
also contain enough information to identify each casket and
the effective date for the listed prices. Section 453. 5(c)
requires that the prices of all caskets on display in the
funercal home or in the casket manufacturer 

I s showroom be
prom inen tly mar ked by card, sign or othe r means. nd sec-
tion 453. 5(d) mandates that information on prices, avail-
ability and legal requirements for outer burial containers
be furnished.

The pr imary purpose of these provisions is to disclose
cr it ical pr ice informa t ion in a mean ing ful, useable fash ion.
The price card requirement accomplishes this goal by a simple
provision that all displayed caskets be clearly marked with
their prices so the consumer can begin to make valid compari-
sons. However, this provision is not sufficient by itself to
assure that consumers will know the pr ices of caskets and be
able to make pr ice value compar isions. Casket arrangements,
sales presentations and other pressures may be employed to
maximize sales and prevent consumers from freely selecting a
casket. 131 Because caskets may be displayed in an arrangement
carefully crafted to impede compar isons and to detract from
less expensive models, the pr ice-ordered list is necessary to
give the consumer complete information on the range of mer-
chandise available. Similarly the list of outer burial con-
tainer pr ices insures that consumers will have knowledge of
all the options when mak ing the ir pur chase dec is ion.

These two lists contain other important distlosu es in
addition to price information. Both contain a disclosure of
legal information which is currently not available to con-
sumers. s the surveys of consumer perceptions demonstrate,
most consumers do not know whether a sealer casket or burial
vault is requi by law, and many harbor the misconception
that they are. Therefore, the legal information is extremely
mater ial to the consumer I s decision to spend more money on
these possibly unnecessary items. 
130

Includes, inter alia , surveyors and researchers.

See Part Two, Section VII, supra131

132 For example, surveys revealed that between 56% and
78% of consumers responding were unaware of burial
vault requirements, and between 17% and 27% actually
believed that the law mandated purchase of a vault.
See D. C. Ex. 39 (Cohen); Consumer Attitudes About
the Funeral Industry, Sea. Ex. 14 (CAMP); D. C. Ex. 11
(Blum) at 46. See generally Part Two, Section VI(A)(l),
supra
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The other disclosure on each price list provide.s impor-
tant information on the consumer s al ternatives. The crema-
tion container disclosure on the casket price list is necessary
to disabuse consumers of the erroneous notion that a casket
is required for cremation and to inform them of the availability
and price of an alternative container. 133 Similarly, the
information that less expensive grave liners will satisfy
any cemetery requirement is material to the decision to
purchase an outer bur ial container. This information is
not practically obtainable any other way, and therefore
should be disclosed.

Moreover, these four disclosures will prevent the future
use of certain deceptive practices, specifically misrepresen-
tations of legal, crematory, or cemetery requirements. The
rule thus provides funeral consumers with relevant informa-
tion which will mitigate past misconceptions and help the
consumer withstand any pressure from the funeral director to
purchase unnecessary and unwanted merchandise.

2 (b) . Modifications

Many of the modifications in this section are mere
language changes to clar ify the intent and operation of the
disclosure provisions. The word " customer " was changed to

anyone " to clarify that the funeral director must make the
disclosures to not only at-need customers but also to any
pe r son leg i timate ly see king information, incl ud ing pre- need
customers, surveyors, researchers and investigators.

In section 453. 5(b), the phrase "with sufficient infor-
mation about each casket to enable the customer ' to locate
and identify a casket among the others on display " has been
shortened to " sufficient information to identify each casket"
to eliminate excess language, not to substantively alter the
requirement. Several other similar minor language modifi-
cations have been made to make the rule as readily compre-
hensible as possible.

As noted earlier, a significant internal str tural change
in the rule was made in an effort to limit the anount of paper
involved in providing disclosures and to assure that relevant
information is furnished at the optimum point in the trans-
action. The disclosure formerly required by section 453. 3(a)
(2) of the proposed rule has been eliminated and the substan-
tive information it contained placed elsewhere. Two of the
disclosures regarding requirements of caskets and alternative
containers are now in the casket price list section, with
some modifications. The disclosure regarding legal require-
ments for a casket (previously in 453. 3(a)(2) (iii)), has

133
See Part Two, Section IV, supra , for a discussion of
Tnustry practices regarding use of a casket for crema-
tion which prompt the inclusion of this disclosure.
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been substantially simplified in order to make itmore- read-
able. The disclosure has also been modified to apply only to
legal requirements of sealer caskets. The elimination of dis-
closure information about use of a regulgr, or non-sealer
casket, is in response to evidence that such a disclosure was
unnecessary and potentially confusing to consumers. Because
the evidence indicates that misrepresentations or abusive
practices concerning caskets most frequently involve the
sealer casket or the necessity of a casket for cremation, the
disclosures are specifically aimed at these practices.

The second disclosure which has been moved to the casket
price list from section 453. 3(a)(ii) concerns the alternative
container. The language has been simplified and substantively
modified to bring the disclosure into conformity with section
453. 2(d). In the recommended rule, this provision prohibits
a funeral director from requiring a casket for cremation and
affirmatively requires that he make available such a container
for final disposition IS 453. 2(d) (3)). The inclusion of this
disclosure provides the consumer with information on the price
and availability of the alternative container at exactly the
point in the transaction when the issue of the container for
the remains is being considered.

Finally, a third paragraph has been added to section
453. 5 (b) in an effo r t to reduce any compl iance burden. The
rule now permits a funeral director to provide the information
required by this section in alternative formats. Since the
rule does not mandate that consumers receive the casket pr ice
list in a form that they may retain after leaving the funeral
home, funeral director may present the list in notebook
or on a chart. 134 Thus, funeral service industry members are
free to select whichever format they desire, as long as they
provide all the information required by this section.

In section 453. 5(c), the term "display, " as defined in
the revised rule rs 453. 1(f)), includes showing merchandise in a
selection room on the funeral home premises or at a manufac-
turer s warehouse, or by means of a photograph or catalog.
This change renders proposed section 453. 5(c) (2) ecessary,
since these situations are covered by definition. Further,
because of this defined use of "display,

" "

disclose " must be

substituted for "display " in the first reference to the price
cards. These modifications are exclusively for purposes of
clarity and simplificatio

134 I t seems clear, howeve r, that a simple pr in ted or
typed list that may be retained by consumers will
be the easiest and most efficient way for funeral
directors to provide this information. If a non-
retainable format is used, the consumer must be per-
mitted to copy the information. See illustrative form,
note 129, supra and in Appendix A:-



Section 453. 5(d) has been rearranged to make it- st.ructur-
ally parallel to the recommended casket price list provision.
The name of the provision has also been changed to "Outer
Burial Container Price List" to accurately reflect that the
list and disclosure refer to more than- burial vaults. The
substantive modifications include requiring a listing of
prices in ascending order to facilitate consumer price com-
parisions. The first disclosure regarding legal requirements
is a simplified version of the information previously required
by the eliminated disclosure form from proposed section
453. 3(a)(iv). The second disclosure has been substantially
shortened. Language has oeen simplified and two substantive
changes have been made. An explanatory sentence about the
function of outer burial containers has been added so as
to minimize the purchase of such an item under a misunder-
standing of its function. 135

The other change is that consumers, while still informed
about the var iations in relevant cemetery requirements and the
possibility that cemeteries may sell these items, are not
directly urged, as they were in the proposed rule, to contact
the cemetery about its offerings. This change is in direct
response to repeated industry objections that section
453. 5(d)(1) of the proposed rule required them to " advertise
the offerings of competitors, cemeteries. The recommended
rule still provides that consumers will be inf9rmed as to
possible requirement and alternative sources. 136

135 This is in recognition of the
are unaware of the purpose of
and easily misled as to their

fact that many consumers
var ious funer al items
use and capabilities.

136 For a sample of industry comments stating this " adver-
t ising " argument, see Comments of the OGR, I I-A- 6 6 6

at 24; H. Raether, ec. -Director, NFDA, II-A-463 at
10; Comments of International Funeral Services, Inc.,
II-A-488 at 4; Comments of NFDA, II-A-659 at 44- 45.
The Presiding Officer agreed with the indu argument
that funeral directors as businessmen should not be
required to refer customers to competitors. R.
at 105.

Wi thout this information, however, the consumer would
be uninformed and forced to rely on the funeral director
good will and inclination to provide relevant information.
As several consumers have discovered, relying on
goodwill is no assurance of obtaining necessary information
about outer burial containers. See W. Cushman, Maine
consumer, Tx 1370-71; G. Derrick llinDis consumer,Chi. Stmt. at 2. 
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3 (b) . Operation and Analysis

Under the requirements of section 453. 5(b), anyone who
inquires in person about the caskets offered for sale would
be provided with the price list and dfsclosures before any
discussion of casket selection. In this way the consumer
will receive, at the outset, written information which will
se,ve to balance any oral sales presentation or merchandising
tactics used by the funeral director. This disclosure will
have to be provided any time a casket sales discussion occurs,
including during an arrangement conferenc t the customer
home or in a manufacturer s display room. 3

The actual format of disclosure is not specified. While
a single printed or typed sheet would be the most useable for
consumers, the funeral director is free to use a bound note-
book or a multi-paged brochure at the funeral home.

Some industry members objected to the casket price list
provision on the basis that a changin

1 inventory would requireconstant revisions of the price list. 38 While the rule does
require that the list include all the caskets "offered" , it
would be acceptable if the funeral director revised a list by
hand and then placed a copy (carbon or photocopy) in his
records. Also, a looseleaf notebook with a page for each cas-
ket that could be added or removed according to the inventory
on hand would meet the requirements of the rule as long as
the funeral director keeps dated copies of the pages used in
his file, as required by section 453.

More importantly, the extent to which changes In inven-
tory is an actual problem seems, based on other evidence, to
be somewhat exaggerated. For example, NFDA past president
Frank Galante stated that he always replaces a casket sold off
the selection room floor with an identical unit, thus preclud-
ing price list changes. 139 Other funeral directors endorsed
the price list requirement and did not raise any such practical
problems . 140 Still others testified tha

I4rhey currently pro-vide such information in a crinted form. 

137 Disclosures must also be made when the consumer is
selecting the casket by means of photographs.

138 L. Peak, Pres., Oregon FDA,
of NFDA, II-A-659 at 44; C.
director, II-A-479 at 1.

Sea. Stmt. at 5-7; Comments
Geer, Ohio funeral

139 Tx 1749.
140 J. Watts, New York funeral director, D. C. Stmt. at

3-4, A. Anderson, Pres., Utah FDA, Tx 6154.

141 See R. Thompson, Connecticut funeral director,
2000- 02.
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The price list consumers receive must incl de "all
caskets offered which do not require special ordering.
In many circumstances this will include information on more
than those caskets on display. In light of the considerable
evidence that selection rooms are dis layed in order to maxi-
mize casket sales, a comprehensive list will ensure that the
customer knows all of the options for casket purchase regard-
less of the funeral dir tor s calculations for marketability
in he selection room. The section makes clear the list
includes those caskets readily available for purchase from
that funeral home without special ordering and thus no inven-
tory burdens are imposed on the funeral director . 143

The funeral director is further required to include on
the list " sufficient information to identify each casket.
Listing information such as inter ior and exter ior color, com-
position, or design, will assist the customer in locating a
desired casket and connecting pr ices with the actual merchan-dise. While the more restrictive alternative of a schematic
diagram or floor plan would provide better information and
deterrence to remedy arrangement abuses, the required list we
are recommending only mandates descr iptive phrases in order,
once again, to simplify and minimize compliance burdens.

The required effective date will enable the Commission
to verify that required lists have been in existence and
in use, and allow a funeral director to easily identify an
out of date list which a customer may have retained.

Very little opposition was expressed regarding the pr ice
card provision 144 and- it appears that many industry I1embers
are voluntarily providing this minimal level orcasket price

142
See 

lenerally
J. Altmeyer, West Virginia funeral director,l , , A. Hornberg, Pres., Funeral Directors

Services Ass n of Greater Chicago, Tx 4808 (discusses
how he provid s a written price list when using a
manufacturer s showroon).

143 It would be useless to define the contents of the
list in a more limited manner, such as only caskets
stocked on the premises, since this might exclude an
industry member I s extensive inventory warehoused else-
where.

144 NFDA Suggested Guides for the Practice of Funeral
Service, VI-C-6 at 5-6.
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information . 145 The practical problem associated with chang-
ing casket inventory or prices appears minimal and, as one
industry member pointed out, merely requires new pr ice cards .

146

The use of " prominently " is intended to preclude the placing
. a casket rice card inside a closed casket or under a casket
pillow. 14 Such hidden placement of the pr ices hardly con-
stitutes disclosure and must be prohibited.

The actual compliance costs generated by this section
will be minimal. Most of the costs will result from the
printing or xeroxing of forms to comply with sections 453.
(b), (c), and (d). These expenses could, however, be as
little as fifteen cents per funeral and would pose no hardship
if absorbed or passed on. The recordkeeping requirements
are also minimal. The funeral home is only required to keep
one copy of each different version or revision of the forms
required by sections 453. 5(b) and (d), not a copy of each
form furnished to each customer. Thus, even if there were
monthly price or inventory changes (much more frequent than
would be the case for most mortuaries), the funeral director
would only have to make the minor changes and retain no more
than twenty- four pieces of paper on file over a I-year
period. 148 This represents virtually no storage and filing
burden des ite claims to the contrary by some funeral industry
spokesmen. 49

145

146

147

148

149

R. Shackleford, Tennessee funeral director, 
House

Small Business Subcomm. Hearings (Part IV) supra
note 3, at 6; R. erry. MacFarlane and Co., Tx 9153
(test imony based on FTC- sponsor ed survey). 

F. Gal an te, New Jer sey funer al d irec tor, past Pres.,
NFDA, Tx 1731.

This problem was reported by at least one consumer.
F. Cunha, New York consumer Tx 1423.

This is 12 versions per year of each of the twe forms
over a l-year period.

For example, in his statement to the House Subcommittee
on Activities of Regulatory Agencies, Gene Hutchens,
President of the Missouri Funeral Directors Association
listed two different burdens associated with having
to keep such forms: " (4)... retention, indexing,
storage and recovery of records... " and " (61...
of use of storage space for large volumes of records.
House Small Business Subcomm. Hearings (Part III) supra
note , at 3
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1 (c). Description (General price list; Agreement for services
selected)

The following two
an unfair or deceptive
member:

sect ions of the recommended rule make it
practice for a funeral service industry

453. 5(e) General price list

(l) To fail to furnish for retention to anyone who
inquires in person about the arrangement, purchase, or pr ices
of funeral merchandise and services, before any discussion
of selection, or to any person who by telephone or letter
requests written price information, a printed or typewritten
list containing the retail prices (either the flat fee or
price per hour, mile or other unit of computation) for at
least each of the following items:

( i)

(i i)

(ii i)

( iv)

(v)

(vi)

(vi i)

(viii)
(ix)

(x)

(xi)

Min imum serv ices of funer al d ir ec tor and
staff (together with a list of services
provided for the quoted pr ice.

Full services of funeral director
and staff (together with a list of
the services provided for the quoted
price. )

Embalming (together with the statement
Embalming is not required by state
law in most instances. Unless
so required, embalming will not
be perf6rmed without permission.
Transfer of remains to funeral home.

Use of facilities for viewing.

Use of facilities for funeral ceremony.

Hearse.

Limous ine .

Casket(s) (price range) (together
with the statement "A complete
price list will be provided.

Alternative container (s) (pr ice range J 

Outer burial container(s), if offered
for sale, (price range) (together
with the statement "A complete
price list will be provided.

(2) To fail to include, on the printed price list speci-
fied in paragraph (e) (1), immediately before the list of
prices, in clearly legible type, the following:
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( i)

( ii)

( i i i)

453.

The name, address, and telephone number
of the funeral home;

The effective date for the prices
listed there.on;

The statement "You may choose
only the items you desire. You
will be charged only for those
you use. If you have to pay for
any items you did not specifically
ask for, we will explain the reason
in writing on the agreement form.
Also note that there may be extra
charges for such items as cemetery
fees, flowers, and newspaper notices.
These are not included on thislist.

(f) Agreement for services selected

(1) To fail to furnish for retention to each customer
making funeral arrangements, a wr itten agreement listing
at least the following categories of services and merchan-
dise, if selected by the customer, together with the price
for each item:

( i)

( i i)

( i i i)

(iv)

(v)

(v i)

(v i i)

(viii )

Embalm ing .

Other preparation of the body.

Use of facil i ties for viewing.

Use of facil ities for funeral
ceremony.

Services of funeral director and
staff.
Casket or alternative container
as selected.

Other specifically itemized charges
for merchandise, services, facilities,
or tr ansporta t ion.

Specifically itemized cash advances,
to the extent then known. (If
estimates are given, a written
statement of the actual charges
must be provided before the final
bill is paid.

Prov ided however , that the charge for item (v) above is to
reflect only those services actually provided. The prin-
cipal services actually provided for this charge must be
specified in writing.
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(2) To fail
by this paragraph
leg ible type, the

to incl ude on
(f), directly
following:

the written agreeme , requiredabove the charges, in clear 

( i) The name, address, and telephone
number of the funeral home;

(i i ) The statement " Charges are only
for those items that are used.
If the type of funeral selected
requires extra items, we will
explain the reasons in wr i ting
below. "

(3) To fail to include immediately below the items
required by subparagraph (1) of this paragraph (f), the sig-
natures of the customer and the funeral service industry
member, or author ized representatives, and the date signed.

The final two rule provisions in the pr ice disclosure
section require the funeral director to provide consumers
with itemized prices in writing both before and after selec-
tion of funeral services and merchandise are made. 150 Theserequirements are necessitated by the current circumstances
of the funeral transaction, particularly the disadvantaged
bargaining position of bereaved consumers. As we documented
elsewhere, most consumers lack even the most basic knowledge
of funeral prices and alternatives, knowledge which is crucial
to informed decisionmaking and the effective operation of
the market. This high level of consumer ignorance is due
in part to the continued efforts of the funera- " industry
to minimize the ability of consumers to obtain meaningful
itemized price information in advance or at the time funeral
arrangements are being made . 151

Probably the most significant way in which funeral direc-
tors have prevented consumers from receiving meaningful price
information in the funeral home is the quotation of prices on
a unit or package basis. Because of their advoca€Y of the
traditional" funeral complete with embalming , -Viewing, a

casket, a ceremony at the funeral home, and a procession to

150 Illustrative examples of the general price list and the
agreement for services selected are shown immediately
following this page. On these forms, an "*" means that
the language is required by the rule, a " t" means that
the funeral director must supply the appropr iate infor-
mation for the required categories, and the priceslisted for purposes of illustration only

Perhaps the most dramatic evidence of this ignorance
is the nationwide survey of consumers conducted by
Dr. Robert Fulton which revealed that 91% of the
respondents could not estimate the average pr ice fora funeral in the United States. 

R. Fulton, supra
note 5. See also Part One, Section V, supra

151
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ANY NAME FUNERAL HOMEt
100 Mai Strtt

Hometown Io_t

(123) 4567891 t

PRICE UST - JUNE 1978t

, You may choo only the item. you de You wi be chMged only for those you u.e. If you have to pay for any

items you did not specifcaly ask for, we wi explai the reason in wrtig on the ageement form. Alo note that there

may be extr charge. for such items .. cemetery fe.. flowers and newspaper noties. The,e are not included on thi lit.

Embalg
Embalming is not required by .mte law in mo.t in.tinc.. Unle.. 10

requird, embaming will not be performd without pemu.ion.

Mium Serves of Funeral Dictor and Staff
(Th charge covers al our serves rmted to an immedite cremation 
bu or for devery of remais for shipment. Included are fig of

e"'ar pape" arnngig for diposition or shipmenL)t

$75.

1135.00

Ful Servces of Funera Diector and Staff"
(Th charge cove" our serve' reated to a fu funera Included are
fig necess papers angig for servce, and diposition, placement
of obituar notices and supe,.ion o f funera reated activitie..)t

Trasfer of Remai. to Funera Home

$335.

$25.

(Withi 50 nUe radius.

Use of Facities For Viewig
Ma stiteroom
Smaler stateroom

$75.

, $50.
(per day)
(per day)

Use of Facilties For Funeral c"remony

Chapel
Smaler stateroom

$75.
$35.

Heare
(Withi 50 nUe radiu..)

145.

Liousi For Funeral Servce
(Withi 50 nUe radius)

$35.

Altemati Contaer $24.

$98.00 to S2, 100,c.keu
(A complete price lit wi be prevded.)"

Outer BurU Contae,,
(A complete prie lit wi be provided.)"

$200. 00 to $3. 100.

(Note: Prices shown are examples only. 



ANY NA.'\E FUNERAL HOMEt
100 Mai Strtt

Hometown 10wot
(123) 4567891t

Clarge. ar only for rhose irel7 rhat are wed. If rhe type of funeral selected require. exu. irenu, we wi expki the
reaso in wrtig beow. .

FUERA OF

Embagt

Oter Preparation of Remais (if no embalmig)t

Facilties for Viewigt

Facilties For Ceremonyt

Servke. of Funeral Diecror and Staff (Inc1udig:t

ket or Alternarive Contaier (aJ sdecred)t

Outer Buri Contaer (u sdecred)t

Heanet

Liousiet

Other: t

TOTAL

h Advances: t

TOTAL
Additional Information: t

FOR FUNERAL HOME:t

ARGED BY:t

DATE:t

DATE:t



the cemetery, funeral directors generally market these ixems
of merchandise and service as a package, quoting a single
pr ice. It is clear, however, that these packages are not
irreducible, unseparable entities, but are actually discrete
components which have been tied together because much of the
funeral industry advocates full funerals, because they cover
overhead and produce profits better than simplified servic2s,
and because they better validate the funeral director s pre-

ferred role of grief counselor instead of merchandise and
service merchant.

By quoting only one price for " casket and services,
funeral directors are denying their customers important infor-
mation about offer ings and pr ices. A package pr ice does not
inform consumers of the existence of the individual components
wh ich may not be needed or wan ted . Nor does it give the con-
sumer information on the individual component pr lces so that
an intelligent decision about the re13tive cost and value of
each item of service and merchandise can be made. Finally,
since consumers do not know what items are included, or that
each item has a separate pr ice, they will not understand that
a reduction of the total pr ice may be available if certain
items are declined. The consumer is thus deprived not only
of opportunities to obtain a less expensive funeral, but 

lso
to arrange a simpler, less ornate funeral that may be more
meaningful and suitable than the kind of " traditional" funeral
which the industry promotes.

The record ev idence analyzed above confirms the fact that
unit pr icing has resulted in consumers not having the complete
information they want ' and in fact paying for fun.,ral -services
or merchandise which was not needed, desired, or i some
cases, even used. In major consumer surveys sponsored by
industry and consumer groups, as well as comments received in
the proceeding from individuals. the consuming public expressed
a strong desire for more detailed funeral price information.

152

Other evidence, primarily from consumers who later realized
that they had been forced to purchase unnecessary services
and merchandise, rovided dramatic indications of the economic

152 See, e.g , R. Blackwell and W. Talarzyk, American
Att itua Toward Death and Funerals, VI-D- 17, at 34-35
(1974) (CMA survey revealed that two-thirds of respond-
ents preferred pr icing quotation that provides some
detail on individual components and over one-half of
respondents expressed preference for itemization); D.
Ex. 11 (Blum) at 5 (survey of South Florida residents
indiceted that over 90% of respondents favored regula-
tion requiring a funeral director to provide specific
information about the price of each item of service
and mechandise); CAFMS Survey, D. C. Ex. 39 (Cohen), at
Form A, Question 22 (94% of consumers surveyed desired
funeral prices to be quoted on an itemized basis).
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injury which may result when funeral directors foist additional
items on consumers. 153

In response to this problem, the recommended rule
requires the provision of an itemized- price list before
decisions are made, formally or informally, and a written
agreement detailing the items selected so consumers will
have the information they need and want to make informed
choices in their funeral purchase decisions. The basic pur-
pose of this portion of the rule is to require " itemization
- a breakdown of the merchandise and services offered by
the funeral home and their respective pr ices. Only through
the use of such detailed information can bereaved and unknowl-
edgeable consumers be placed on a more equal footing in
their bargaining position vis- vis the funeral director.

To achieve the result, section 453. 5(e) requires funeral
directors to furnish a retainable price list to anyone who
inquires in person about funeral pr ices or offerings. The
list must break the package price into at least eleven basic
component items of service and merchandise. Moreover, this
price list must contain other crucial information regarding
the purchase d cision. Customers will be informed that,
except in unusual circumstances, they are free to choose any
or all of the items listed, and will only be charged for those
items used. Then, as the post-decision corollary to the price
1 ist, the agreement as to those items selected and the pr ice
for each must be reduced to writing -pursuant to section
453. 5(f) .

As noted by numerous witnesses and commentators in the
proceeding, the itemization of funeral prices will provide
substantial benefits to funeral consumers. In part this
benefit will appear from the increased amount of purchase-
related information which will be available. Recognition of
the inherent importance of access to purchase- related informa-
tion led a diverse group of witnesses, notably consumer
spokesmen, clergymen and economists, to support these rule
provisions. 154 Moreover, industry members who already itemize
prices, either voluntarily or because that method f quotation
is required by state law, confirmed that in praClice, such

153
See text accompanying notes 46-55 supra

154 O. Komer, Vice Pres., U. W., II-C- 1667,
at 1. Comments of NYPIRG, NYPIRG Ex. 1 (NY) at 4.
Comments of the NRTA/AARP, II- 1516 at 11-14.
Rev. F. Long, New Jersey minister, Tx 2212- 13.
Dr. M. Lawson, Ass t. Prof. of Economics, Boston
Univ., NCSC/ADA consultant, Tx 13, 249; G. Conradus,
Director, Economics Group, Mathematical Sciences North
West, Inc. - under FTC staff contract, Sea. Stmt. at
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itemized price information has been beneficial to and gppre-
ciated by funeral consumers . 155

Along with providing more information, the requirement
Df an itemized price list will allow funeral consumers to
make decisions on whether to purchase particular individual
items of service and merchandise offered by the funeral home.
Inste?d of being presented with a package funeral and a pack-
age price, the consumer will be allowed to build the type
and price funeral desired. With an itemized price list, cost-
value comparisons can be made for each item, and unnecessary
or undesired services and merchandise avoided.

156 Participants
in the proceeding, ranging from individual consumers and con-
sumer groups to public officials, economists, and even some
funeral directors, supported the concept of increased consumer

155

156

See A. Juska, Vice Pres., New Jersey FDA, Tx 2488
Primm, Pres., Empire State FDA, Tx 265; W. Kinder,

Pres., Minnesota FDA, Tx 3313; T. Sheehan, Pres., New
Jersey FDA, Tx 457; M. Heitner, Minnesota funeral direc-
tor, Tx 3353; P. Farmer, Pres., Funeral Directors Ass
of Essex and Union Counties (NJ), Tx 2331; A. Nix,
Pennsylvania funeral director, Tx 12, 894; P. Hultquist,
California FDA, Tx 7589; J. Todd, owner of Arkansas
funeral home, Tx 8772; H. Gutterman, New Jersey funeral
director, Tx 1897-98; Comments of Int' l Funeral Service,
Inc., II-A- 488 at 8. See also C. Hite, Dean, Simmons
School of Mortuary Sci enc (NY ), Tx 1526; Dr. J. Marcelli,
member, New York Funeral Directing Advisory Board, Tx 624-
25; Rev. S. Woodson, member, New Jersey General Assembly,Tx 2258. .
The fact that consumers are now paying for services
which they do not need or want was confirmed by industry
member. who opposed itemization based on the fear
that consumers would decline services if given the
opportunity. See, , H. Coates, member, State Bd.
of Embalmers anaFuneral Directors of Kentucky, Tx
3981; E. Fitzgerald, owner of New Mexico funer
home, Tx 6242; R. Johnson, Indiana funeral dirctor,
Tx 12, 466; C. Nichols, Director, Nat' l Foundation
of Funeral Service, x- 24 at 5-6.
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choice embodied in the recommended rule. 157 In additi n toobvious economic benefits from this opportunity to choose,
clergymen and psychologists noted that increased participation
in the decisionmakin may also be psycholog ically helpful to
bereaved consumers. l 8 

Similar benefits to funeral consumers were seen in the
eement for services selected. It is important financially,

as well as for peace of mind, that consumers know exactly what
funeral services and merchandise they will receive and at what
cost, thereby ensuring that they are not charged for items not
selected or used. From various consumer complaints and other
comments, it is apparent that receipt of itemized funeral
bills will foster improved understanding and satisfaction on
the part of funeral buyers. 159

158

159

See, , M. Siegel, Illinois consumer, Tx 2967
(may nave declined services and saved money if presented
with options); F. Koob, Illinois consumer, Tx 2993-
94; Anonymous, prospective funeral director, VII-175;
O. Komer, Vice Pres., U. W., II-C-i667 at 4
(required itemization would automatically suggest
to consumers that they have the option to select what
services they want to purchase); J. Rosenthal,
NRTA!AARP, Tx 8891-92; Comments of NRTA!AARP, II-
C-1516 at 17; Comments of NYPIRG, NYPIRG Ex.
1 (NY) at 1; D. Hoskins, Chairman, Pennsylvania Ass
of Funeral and Memorial Societies, Tx 13, 998; M.
Hirsh, WTTW-Chicago Public Television, Tx 2817-18;
Rep. C. Collins, member of Congress from Illinois,
Tx 10, 763; Rep. ' M. Fenwick, member of Congress- from
New Jersey, House Small Business Subcomm. H aiings,(Part III) supra note 3, at 86; Rep. R. Metcalfe,
member of Congress from Illinois, Tx 2565-66; Dr.
M. Lawson, NCSC!ADA consultant, Asst. Prof. of Economics,
Boston Univ., Tx 13, 239; T. Borzilleri, staff economist,
NRTA!AARP , Tx 14, 347; M. Simmons, researcher, Tx
3949; M. Waterston, Minnesota funeral director, Tx
3743-44; T. McCurdy, Iowa funeral director, X 3454;Rev. H. Lewis, District of Columbia clergy x 12, 222.

See C. Collette-Pratt, gerontology specialist, Oregon
State Univ. Extension Service, Tx 5240; Dr. J.
Wallace, Assoc. Prof. of Psychiatry, Univ. of Washington
Tx 5522; Dr. J. Oman, clergy, Tx 12, 338; Rabbi R. Yellin,
Massachusetts clergy, Tx 13, 827.

See L. MacDonald, NRTA/AARP, Tx 2648; D. Boyd, New
Hampshire consumer, Tx 1684-85; S. Ross, Washington
consumer, Tx. 5, 274; Rep. M. Fenwick, member of Congress
from New Jersey, House Small Business Subcomm. Hear ings(Part III) supra note 3, at 86; B. Jacobs, New York
unera rector, Tx. 2, 461-62. A recent survey of the
impact of itemization in Minnesota revealed a positive
relationship between early discussion of itemization
and consumer satisfaction with cost. Minnesota Office
of Consumer Services, Funerals in Minnesota, XI-592,
at 11 (1977).
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Finally, itemization will also have a beneficial impact
on competition in the funeral industry. The increased - av il-
ability of information will correct the general lack of price
information which economists consider to be the pr imary reason
for the absence of vigorous competition among funeral direc-
tors . 160 For this reason, economists testified that requir ing
funeral directors to provide customers with an itemized price
list in advance will directly contribute to increased price
competition among funeral homes.

161 Specifically, the item-

ized price list will enable consumers to compare the services
and merchand ise offered by var ious mortuar ies and make a

price- informed decision on which home to deal with. In con-
junction with the telephone price information provision,
itemization will further facilitate comparisons 

even after
a death has occurred. This theoretical assessment of the
rule s expected impact on competition is confirmed by the
exper ience in states which require a mod ified version of

itemization. 162 By stimulating competition which in turn
will force the market and individual establishments to
operate more efficiently, itemization may result in lower
funeral prices . 163

In str iking contrast to this overwhelming support for
itemization by consumers, consumer groups and others, the
organized funeral industry vigorously opposed these rule pro-
visions on the grounds that itemization would inevitably result
in increased pr ices. Numerous trade association spokesmen and

160 See Part One, Section II(

), 

supra

161

162

163

See Dr. M. Lawson, NCSC/ADA consultant, Asst,. Prof.
DrEconomics, Boston Univ., Tx 13, 243; Dr. S. Shavell,
CAFMS consultant, Asst. Prof. of Economics, Harvard
Univ., Tx 11, 873-74; G. Conradus, Director, Economics
Group, Mathematical Sciences North West, Inc., under
FTC contract, Tx 5921.

See, , N. Panepinto, Director, New York Bureau
DrFuneral Directing, Tx 284; Comments of NYPLR, NYPIRG

Ex. 1 (NY) at 9- 10; S. Chenoweth, Director, 
nesota

Office of Consumer Services, Tx 3138; Lieutenant Governor
M. Schreiber, Chairman, Governor s Council For Consumer
Affairs (wisconsin), II-C-925 at 5.

Dr. S. Shavell, CAFMS consultant, Asst. Prof. of Economics,
Harvard Univ., Tx 11, 875.
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other funeral directors asserted that if they were equired
to switch from unit to itemized pricing, prices would Increase

- "

the sum of the parts would be greater than the whole

" .

164
However, examination of the industry s argument on this point
reveals that the assertion is not supp rted by the evidence.

Neither NFDA nor NSM, major trade associations who already
possess the data and the resources to conduct statistical
anal yses of funer al pr ic ing, prov ided proba t i ve ev idence to
support their claims. 165

A por t ion of NSM' s presen ta t ion a t the hear ing s focused
on the itemization issue. The first element of their attempt
to demonstrate the inevitable consequence of itemization was
the testimony of NSM member Russel Johnson, a funeral home
owner from Indiana. Mr. Johnson stated that, after examining
the unit-priced funerals sold by his mortuary during the pre-
vious six months and recomputing his charges under an item-
ization s stem, the prices would have been higher under item-
ization. l 6 Specifically, Mr. Johnson reported that he would
have charged his customers $5, 000 more under the itemized
quotation system. 167 However, when questioned about the pre-
cise cause for this increase

6 Mr. Johnson could not providea satisfactory explanation. l 8 In fact, it appears that
Mr. hnson s hypothetical price increases were purely volun-
tary 9 and therefore of no probative value on the issue.

164

165

166

167

168

169

See , Comments of NFDA, II-A-659 at 28- 29;
D. Murchlson, counsel, NSM, Tx. 12, 624-25; Comments
of the OGR, II-A 666 at 26; J. ltmeyer, West Virginia
funeral director, Tx 11, 776-77; R. Coats, Pres. , Michigan
FDA, Tx 3755; J. Kerr, Sec y-Teas., Kentucky FDA, Tx
3071; J. Wright, Mississippi funeral diretor, Tx 9444-
45; S. Law, Pres., Illinois FDA, II-A-671 at 
B. Hirsch, Pennsylvania funeral director, Tx 12, 499;
T. Desmond, Michigan funeral director, II-A- 746;
B. Hotchkiss, California funeral director, Tx 8522.

Both NFDA and the NSM collect annual data on uneral
home income and expenses from their memberShp. See
V. Pine, A Statistical Abstract of Funeral Service-acts
and Figures (NFDA, 1977); D. C. Ex. 21 (Murchison).

Tx 12 459-60.

Tx 12, 464 

Tx 12, 4 6 4 - 6 7 .

In response to another question, Mr. Johnson replied,
When you itemize, you increase the prices. When you

package, you don t. That is what happened here.
463.
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The other element of NSM' s evidence was a cha rt contain-

ing price data from eight unspecified funeral homes wnose
pr ices had reportedly increased after state imposed itemiza-
tion . 170 However, these eight firms were not the only
es from their respective states reporting. NSM did not

examine other reports to see if other firms exper ienced
stable or decreasing prices after itemizations,

171 and

d not choose to present complete or even average figures
for member funeral homes in these itemization states or
any data whatsoever from two other states, New York and
California, which have required detailed itemization for
several ye Therefore, although NSM counsel denied
this fact, 7 and sought to portray the presentation as
hard evidence, " it is difficult not to conclude that NSM
selected these eight firms because the reported price
increases, and ignored contrary data. l 3 Such self- serving
evidence is entirely unpersuasive. In addition, given
NSM' s desire to prove itemization is counterproductive and
the assoc ia t ion s access to deta iled annual cost data, the
presentation suggests that hard evidence of pr ice increases
caused by itemization simply does not exist.

The evidence presented by NFDA was similarly lacking
in supportive data. NFDA' s leading economic consultant,
Dr. Roger Blackwell, flatly stated that itemization would
cause substantial price increases

174 based on hypothetic-

ally constructed figures, not the state-by- state data from

170 Increases in Funeral Prices After State Imposition
of Mandatory Price Itemization, D. C. Ex. 21 (Murchison).

171 D. Murchison, counsel, NSM, Tx 12, 638- 39.

172 Id.
173 NSM submitted rebuttal materials for three additional

firms with all the same defects and consequently the
same unpersuasiveness. X- 8(A) at 8-9.

174 R. Blackwell, Prof. of Consumer Behavior Ohio State
Univ., NFDA consultant, Tx 13, 570.
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NFDA' s annual statistical survey. 175 Likewise, when- ward
Raether, NFDA Executive Director, made this argument before
the House Small Business Subcommittee, he offered nothing more
than an analogy between a la carte and table d' hote restaurant
pricing by way of evidentiary support. 176 In fact, Mr. Raether
presented a statistical table computed from 1972 census data
which indicated that some itemization states were among the
lowest in dollars spent per death. For example, California
ranked eighth lowest, and New York had an avera

le dollars perdeath lower than eleven non- itemization states. 77

175

176

177

Id. at 13, 569. But see R. O. at 137-45 (Presiding
ficer s observationsconcerning the lack of credibility

of the witness s presentation). It is clear that NFDA
breaks out funeral pr ice data on a state-by-state 'basis. See computer print-out for Kentucky from survey
of 1974 Funeral Income and Expenses in the United
States, conducted by V. Pine, Chi. Ex. 37 (Kerr).
Without generating additional information or even
employing any special statistical techniques, NFDA
could have easily compared the evidence it had on
the .prices of firms in states which require itemization
before and after itemization became mandatory. Compar ing
prices for the same years for several non- itemization
states would have suggested how much any pr ice increases
were due to non- itemization factors , inflation)
and allowed at least a rough assessment of the extent
to which prices actually rose after itemization
became mandatory. The fact that NFDA offered hypo-
thetical construct figures, instead of the hard
statistical data in its files (regardless Of any
methodolog ical weaknesses in NFDA' s annual statistical
survey) to support its firm opposition to itemization
is again suggestive of the fact that the data
do not support the pr ice increase assertions.

H. Raether, Exec. Director, NFDA, House Small Business
Subcomm. Hearings (Part III) supra note , at 

Id. at 75-76.
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The only actual statistical data on this issue was
submitted by the Federated Funeral Directors ofAmerlca
which performs accounting services for some 1100 member
funeral homes in seventeen midwestern and eastern states.
FFDA' s figures indicate that the average price of member
firms in Minnesota rose 1. 3% more than that of members in
non- itemization states . 178 Although this differential can
be explained as an aberration because of the small sample
of innesota firms (42) or some " catch- " effect because of
the fact that Minnesota ' s pr ices were 10% below other firms
before itemization, even taken at face value, an increase
of 1. 3% is hardly substantial and further belies the exag-
gerated funeral industry speculations that itemization will
increase pr ices $194 179 or $200.

180

Similar assertions by other funeral industry members were
not supported by data from actual funeral home operations.

181

In most instances. no attempts were made to support these
claims with factual evidence in the written comments or testi-
mony. Furthermore, upon questioning, several witnesses were
forced to retreat from their initial statement that itemiza-
tion would require price increases because they could not
provide adequate explanations. 182 Other funeral direc ors

178 W. Hahn, Pres., FFDA, Tx 3531.

179

180

181

182

R. Blackwell, aupra note 174, at Tx 13, 570.

O. Murchison, counsel, NSM, Tx 12, 443.

A var iation of this argument was that itemization would
require the funeral director to charge for some items
which he formerly provided for free. see, , A. Leak,

Illinois funeral director, Tx 3893. owever, lt is
clear that the rule does not require such additional
charges; the funeral director is free to provide services
at no charge. See W. Hutton, Exec. -Director, NCSC,
Tx 13, 096.

See, e. g., F. Galante, New Jersey funeral 
ector, Tx

T74- Galante, a former NFDA president, was awarded a
special plaque by NFDA for his testimony that itemization
would increase funeral prices. Am. Funeral Director,
December, 1976, at 23); T. Sheehan, Pres., New Jersey
FDA, Tx 456- 57; R. Johnson, Indiana funeral director,
Tx 12, 464- 66; J. Wylie, Exec. Director, Florida FDA,
Tx 9714-17 (The witness s inability to explain his state-
ment provoked the Presiding Officer to admonish him that:
Repeating a statement thirty times does not make it

so. ); H. Coates, member, State Bd. of Embalmers and
Funeral Directors of Kentucky, Tx 3978- 79.
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admitted the existence of alternative reasons for what ver
observable price rises they had cited in support of theirclaim. Specifically, further probing revealed that increases
originally attribute o itemization may actually have been
caused by inf !ation, 8 the minimal cost of pr inting itemiza-
tion forms, 18 more re listic cost data resulting from new
accounting procedures, 85 or the mere desire on the part of
the funeral director to obtain extra profits or to prove a
point. 186

183

184

185

186

See, e.g., M. Heitner, Minnesota funeral director, Tx
TI0-
See, e.g., R. Dyer, New York funeral director, Tx
T50- J. Curran, Pres., New York FDA, Tx. 132.

See, e.g., A. Anderson, Pres., Utah FDA, Tx 6149.
See a The Folly of Itemization , Mortuary Management,
Jan. 1976, at 8, III-I-113 (suggests that re-evaluationof costs " invariably convinces funeral director to
adjust prices upwards

Voluntary pr ice increases appear to account for much
of the testimony offered to demonstrate the " inevitable
price increases from itemization. The most blatant
example of this possibility is contained in the testimony
of Mississippi FDA President John Wright. Mr. Wright
asserted that when he voluntarily adopted an itemized
pricing system, the price of his least expensive funeral
increased from $587 to $797. Tx 9436. Under question-
ing to elicit the reason for this increase however,
Mr. Wright ultimately admitted that he had increased
prices " to prove a point.

" "

It has been my contention
ever since I have been in the funeral business that unit
pr icing is the best way to approach a funeral with afamily.... I want to be as forthright with the community
as I know how to be. Very frankly, I put this system
in to prove a point, that the low end did go,--p when
the functional price or unit price is item d....
Th is is the purpose for wh ich we did th is, it was todetermine for ourselves that the funeral pr ices would
go up. " Tx 9444-45. See also J. Watts, New York funeral
director, Tx 10, 544-4
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Nor does the experience of funeral directors who were
required by state law to shift to itemization indicate that
the change in pricing method resulted in a price increase.

187

Several funeral directors from New York, New Jersey, Minnesota,
California, and Florida testified that their Erices did not
increase after itemization became required .

18 A var iety
of other witnesses similarly maintained that state imposed
itemization requirements have not caused increased pr ices . 189

This evidence is significant because NFDA, NSM and individ-
ual funeral directors opposing itemization have argued that
it necessarily increases prices, that even a funeral director
who does not intend to increase prices or garner higher pro-
fits cannot help but increase prices because of itemization.
The evidence does not support this contention.

187

188

189

The relevance of experience in states that require item-
ization must be qualified by the fact that, as noted,
most of these states do not require the provision of
an itemized price list in advance.

See, ., G. Pr imm, Pres., Empire State FDA (NY), Tx.
264 ; N. Panepinto, Director, New York, Bureau of Funeral
Directing, Tx 300 (testified that there was no clear
evidence on any adverse effects of mandatory itemization);
S. Hausmann, Exec. Director, New Jersey FDA, Tx 533;
M. Damiano, New Jersey funeral director, Tx 1311;
C. Whigham, New Jersey funeral director, Tx 768;
M. Waterston, Minnesota funeral director, Tx 3745-
46 (his prices ctually decreased $15-$20 after imposition
of itemization); W. Kinder, Pres., Minnes6t FDA,

Tx 3282; P. Hultquist, California FDA, Tx 7602.
Cf. J. Wylie, Exec. Director, Florida FDA, Tx 9723-
24 (requirement of itemization on request did not
affect the ability of Florida funeral directors to
offer low cost funerals). See also W. Holman, Oregon
funeral director, II-A-317 

(fu eral director exper imented
with itemization and found that his charges did notincrease). 
W. Klein, Pres., Rochester Memorial Soc y (NY), Tx 1637
(pr ice of minimum service offered by their cooperating
mortician was $275 before and after itemization); Chi.

Ex. 43 (Chenoweth) at 39 (Minnesota Office of Consumer
Services disputes the Minnesota FDA claim that itemization
increased prices, suggests that any price rise was due
to inflation); Interview with H. Hauze, Pres., Bay Area
Funeral Soc y (CA), III-I-12.
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Finally, the funeral industry s theoretical atgument
that mandatory itemization will inevitably increase funeral
prices also appears to be lacking in foundation. The premise
on which this argument rests is that itemization will force
funeral directors to shift fro

T " graduated recovery
190

to " average overhead" pricing. 91 Under graduated recovery,
funeral directors who use single unit or package price
otations derive greater contributions to their overhead

from higher priced funerals than from lower priced ones.
Since bas ically the ame se rv ices ar e pr ov ided, the only
difference between one funeral and the next is the casket
used. Thus, price differences between funerals over and
above the difference in wholesale casket pr ices represents
larger or smaller contr ibutions to overhead . 192 Purchasers
of higher priced funerals are paying proportionately more
for each of the components of the funeral--embalming, use
of viewing facilities, use of chapel, funeral director
services, etc. --than are the purchasers of the lowest priced
funerals. This allows the funeral home to offer some funerals
at prices below actual average overhead levels.

190

191

192

Dr. lfred Rappaport, a professor of accounting and
information systems at Northwestern University and a
funeral industry consultant has formulated a clear
explanation of why in his view itemization would increase
funeral prices by forcing a shift to average overhead.
Dr. Rappaport' s analysis is set forth in " The Expected
Impact of Fragmented Quotation on Funeral Service Prices,
III-I-III. See also " An Analysis of Funeral Service
Pricing and Quo atio n Methods, " III-I-
There is considerable analysis of the itemization issue
by the staff on the record. The issue was first discussedin the staff' s 1973 planning memo. VI-D- 2 at 124-53.
Then in April, 1974 the issue was analyzed in testimony
of J. Thomas Rosch on a proposed itemization law for
the Distr ict of Columbia. Hear ings on Funeral Financing
Before the Subcomm. on Business, C omme rce, ,pJJd Taxationof the House Committee on the DistrI of-Glumbia, 93d
Cong., 2d Sess. 7 (1974). Further analys s contained
in a 65 page memo prepared in June, 1974 by Daw and
Angel entitled "The Impact of Mandatory Itemization
on Funeral Prices: A Theoretical and Empirical Analysis,III-I- l. This memo was cited in a related analysis in
the staff memorandum accompanying the proposed rule,
VI-D-41 at 104.

This may be understood more easily with concrete examples.
If a funeral home s least expensive, middle and most
expensive regular funeral offerings are $700, $1600
and $3200, the wholesale prices of the caskets
would typically be approximately $140, $320 and $600,
respectively. The difference between the price and the
wholesale casket cost represents that funeral' s contr ibu-
tion to overhead and profit. For the least expensive
funeral this would be $560, for the middle funeral $1280,
and for the top-of-the-line funeral, $2600.
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Itemization requires funeral directors to list epa-
rate pr ices for component services such as embalming, use
of viewing facilities, and the like. Funeral directors would
probably compute standard prices for e ch item since they
would understandably be reluctant to maintain the graduation
effect by listing , several different prices for the same ser-
vices depend ing on which casket is selected . 193 Thus, a pro-
portionate share of overhead would be assigned to each of
the components which would not change according to the casket
selected. According to the industry argument, this would
result in a higher charge for low end funerals which had
prev iously been pr iced below actual overhead levels.

The opposition to itemization because of a resultant
shift in the method of assigning overhead and subsequent pr ice
increase can be examined on a number of grounds. First, it
is not at all clear that the graduated recovery mechanism is
as desirable as funeral industry spokesmen argue. Also, if
graduated recovery is accepted as desirable, a progressive
contribution to overhead can be accomplished compatibly with
itemization. Finally, if risks of general pr ice increases
do exist, two factors may greatly outweigh such a danger -
the increased level of consumer knowledge and the positive
economic effects of mandatory itemization on competition.
Because of the ser iousness of these flaws in the theory,
Harvard economist Dr. Steven Shavell, who testified on behalf
of CAFMS, stated that he found it " surprising that (the
argument against itemization) had been taken ser iously. " 194

A primary criti ism of this industry argument is the
dubious nature of the method of assigning overhead which has
the purchasers of expensive funerals subsidizing the individual
opting for low cost dispositions and, in effect, creating a
private system of income redistribution. The propriety
of such a result was further questioned on the basis that it
may in fact be the poor and those most shell-shocked who are
purchasing expensive funerals and who in turn are subsid izing

193 It is unlikely that a funeral director o ating under
a mandatory fragmented quotation (itemization) system
would risk communicating explicitly that he is charg ing
varying prices for identical fragment offerings (component
servicesJ, particularly because there is no cost justificati
for this practice. A. Rappaport, Prof. of Accounting
and Information Systems, Northwestern Univ., III-I- lll,
at 10-11 (footnotes omitted).

194 C. Ex. 13 at 14. For a more
of the industry s position see
note 191 at 6-14. detailed analysis

Angel and Daw, supra

195 C. Ex. 13 (Shavell) at 14.
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the rich who are choosing inexpensive alternatives;199 Addi-
tionally, Dr. Michael Lawson, economics professor at Boston
University, testifying for NCSC/ADA, speculated that graduated
recovery has more to do with increased profit margins than
compensation for below cost low-end offerings. 197 This may in
part be due to the desire to maximize sales by selling at the
high end of the line where the greatest profit appears under
graduated recovery or, as Shavell states, " profit maximization
rather than altruism is perfectly capable of explaining the
claimed subsidization of low-quality funerals by high quality
funerals. " 198

Aside from the inherent questions in the equity of a
complete reliance on gr2duated recovery, it does not appear
that itemization completely precludes its use. 199 Graduated
recovery is still possible if average overhead is assigned to
all items other than the casket, and the casket mark-up over
wholesale is a constant percentage, thus producing incre sing
contr ibution to overhead as the caskets become more expen-
sive. 200 Greater graduation effect can be achieved by lower-
ing the mark-up of the less expensive caskets and making up
for it by increasing the mark-ups applied to the more expen-
sive caskets. For example, the $140 wholesale casket could
be priced at $150 instead of $280 with the $320 casket sold
for $700 instead of $640 and the $600 casket sold for $1300
instead of $1200. A funeral director could further assure

196

197

198

199

200

NFDA consultant Robert Slater has stated " in most
instances, the higher a person is on the income scale
the less expensive funeral he buys, proportionately.
A $1, 000 funeral for a wage e2rner in th O ;000 bracket
would be looked upon by most people as a good or better
than average funeral. The man with the $100, 000 income
might be more likely to buy a 5400 or $500 one.
8. Green and D. Irish , Death Education: Preparation for
Living 105 (1971).

D . C. Ex. 26 at 14.

C. Ex. 13 (Shavell) at 16.
Dr. M. Lawson, D. C. Ex. 26, at 17; Tx 13, 290.

Using the sample figures cited earlier, if the mark-up is
a constant 100%, the $140 wholesale casket produces $140
toward overhead, the $320 casket, $320 and the $600 cas-
ket, $600 (this is on top of the recovery of overhead
from each of the items of service purchased).
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availablity of low cost funerals by pricing the $140 whole-
sale casket even below its wholesale cost at $50 or even
$25, 201 as long as such a pricing method were not employed
in a scheme to drive a competitor out of business.

It should be noted that even if a funeral director did
change to average overhead pricing when forced to itemize
and consequently did increase the listed price of his least
expensive funeral, he would not be precluded from providing
low-cost funerals to consumers with limited resources.

202

No part of the FTC rule would forbid funeral directors from
providing funerals below the lowest listed price to those who
cannot afford the listed pr ice.

The income from graduated mark-ups on the higher pr iced
caskets would also allow a funeral director to pr ice services

such as embalming, use of chapel, and other funeral director
services below the level of their actual allocable share of
overhead. Dr. Lawson points to the possible maintenance of
a partial graduated recovery method by the funeral home by
assessing allocable costs, such as use of livery, on a
str ictly average overhead per item basis, while figur ing non-
allocable overhead costs, such as office expenses 2 on a par-
tial graduated recovery basis as descr ibed above. 03

201

202

203

It appears that many funeral directors simply do not
realize that the profitability of their business must
be calculated with reference to all sales: every item
need not necessar ily recoup a full proportional share
of overhead and profit, only the aggregate sales of
all items. To use an analogy, department 

tores do

not secure from sales of spools of thread the same contri-
butions to overhead and profits as they do from raincoats
or diamond rings. Similarly, dentists obtain varying
contributions to overhead from cleanings, fillings
extractions and root canals. To the extent that funeral
directors recognize a commitment to making full funerals
available at levels affordable by all, they can
offer low priced funerals under itemization withoutruining their business. 
See, 

g. ,

R. Shackleford, Tennessee funeral director,

C. Ex. 26 at 17. It should be emphasized that
we are referr ing to how pr ices are lnternally
determined, not how they are quoted to consumers - a
distinction which many funeral directors fail to make.
Consumers do not purchase " overhead, " they purchase
goods and services whose retail pr ices must take account

of the seller s overhead expenses. The recommended rule
mandates a format for disclosure of retail prices; it
does not impose any special method for establishing
retail pr ices.
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In sum, the staff recommends imposition of mand,atory
itemization because of the substantial benefit to consumers
from increased information and choices. The evidence does
not support the industry s proposition that itemization
will inevitably lead t pr ice increa es. We recognize
that itemization provides opportunitie s for funeral direc-
tors to increase prices voluntarily. As we discuss

low, however, any potential increase in pr ices which
may be imposed vol untar ily will be offset by the consumer
ability to select less than the total funeral package and
by increased competitive pressures created by the increased
information.

Modifications

While there has been little substantive change in these
two provisions, the recommended rule contains several revi-
sions intended to clarify or simplify language and to better
assure that the or ig inal intent of the requirements will befulfilled.

In section 453. 5(e), the point in the transaction at
which the general pr ice list must be furnished has been clar 
fied so that the industry member s obligation to provide the
list at the outset of the transaction is now fully specified.
The language iri the proposed version which required provision
of the price list " prior to agreement" was not sufficiently
precise to ensure that the customer would receive the pr ice
information early enough in the transaction to utilize the
information in the decisionmaking process. Add itionally,
the word " cu stome r ' has been chang ed to " anyone or, per son, "
not to alter the substantive requirement that price informa-
tion be available to anyone who seeks it, but to reflect the
elimination of the defined term " customer " which appeared in
the proposed rule.

The categories on the price list have been revised and
include several new categories. The category of " services of
funeral director and staff" (vii) which appeared in the pro-
posed rule has been divided into two distinct tegories in
the recommended provision to avoid several potential prob-
lems. The proposed single services category comprehended
an unspecified variety of services ranging from the arrange-
ments conference to supervising the funeral procession and
the pallbearers and maintaining a guest book. The revised
rule attempts to provide more precise information as to what
is meant by services of funeral director and staff by requir ing
a list of the principal services covered by the quoted price

204 See , the sources cited in D. C. Ex. 20 (NSM).
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and by subdividing the service category into "minimum- service
and " full service " choices. 205 The minimum/full servic
dichotomy recognizes the fact that the scope of the funeral
director services required will vary greatly with the type
of funeral desired. If th€ consumer desires shipment of the
body to another funeral home, an immediate cremation or imme-
diate ground bur ial, the services of the funeral director
rela ing to viewing of the remains, a funeral ceremony, super-
vising pallbearers and the funeral procession and other details
attendant to a complete funeral service will probably not be
needed.

While a number of service subcategories could be deline-
ated, the minimum/full breakdown employed by the rule will
provide basic comparative information. The minimum service
category represents the core of services which would be needed
by most consumers arranging for a disposition. The full service

category reflects the services and charges associated with
full " traditional" funeral.

The use of two categories is consistent with a division
of the two fundamental parts of a funeral--the disposition of
the body and the ceremony. Most consumers use the funeral
director s services for the body disposition function. Some

consumer s will not require or want to use the funeral direc-
tor s services for the ceremony. The choice is not simply

between the full traditional funeral and an immediate disposi-
tion with no commemorative ceremony whatever. Some consumers
want no ceremony at all; others want some type of ceremony
at home or in a public gather ing place which is led or super-
vised by persons othet than the funeral director; and still
others want the ceremony at the funeral home and'/or supervised

by the funeral director. In other cases, only partial ser-
vices are needed because the body is being shipped elsewhere
for final disposition. The two categories of service, mini-
mum and full, reflect these distinctions and provide the con-
sumer with information regarding what specific services will
be performed and at what price so the customer can select
the level of service that is in keeping with his needs,
desires and financial situation. ,

Other changes in section 453. 5 should be noted. The
embalming disclosure which originally appeared o the affir-
mative notice required by section 453. 3(a) of the proposed

rule now appears on the price list.
206 The alternative con-

tainer information which was also originally included under

205 The use of a "minimum service " category was suggested
in several comments. See, e.

g. ,

Comments of Forest
Lawn, II-A- 199, at 24; W. Holman, Oregon funeral direc-
tor, Tx 12, 148; Dr. Hans Thorelli, Prof. of Business
Administration, Indiana Univ., Tx 11, 007-

206 See Part Two, Sections II and VI for a discussion
the practices of embalming without permission and
representations, respectively, which are remedied
this disclosure.

mi s-
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section 453. 3(a) has now been placed on the price list
facilitate comparison with casket prices. 207 As noted,
these two amendments serve to provide information at the
useful time and to reduce the amount of paper involved.

most

The or ig inal rule was unclear as to the pr ice which was
to be listed for the items " casket(s)" and " outer burial con-

ner(s). This point has been clarified and industry mem-
bers will be required to list the respective pr ice ranges for
these items. Also, the order of the price list has been
rearranged so that the items are grouped by category services,
use of facilities, use of transportation equipment and mer-
chandise.

The exemption for low cost offer ings to the full itemi-
zation requirement which was included in the proposed rule has
been el im ina ted. In the cour se of the proceed ing a t ten t ion
was directed to the utility of this exemption. 20 However,
as the Presiding Officer noted, little evidence was received
supporting such an exemption or commenting on the appropr iatelevel for it. 209

The preponderance of the evidence that was offered sug-
gested that the dollar exemption was unnecessary. Several
economists testified that in their view the dollar exemption
was not necessary to assure the availability of low cost
funerals and that straight itemization would be preferable
to itemization with a dollar cut-off for less expensive funer-
als. 210 The staff has concluded that the consumer will be

207
See Part Two, Section IV for a discussion 

for cremation requirements which necessitate
of this disclosure.

the casket
the inclusion

208 40 Fed. Reg. 39901, 39906 (1975).
NYPIRG, NYPIRG Ex. 1 (NY) at 20.

See Comments of

209 O. at 102.
did express its
of Forest Lawn,

However, one large industry operation
support for the exemption. ' 'emmentsII-A-199, at 30. 

210
See, , Dr. S. Shavell, CAFMS consultant, Prof. of
Economlcs, Harvard University, Tx 11, 910-12.
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best served by complete itemization of all funeral cha s. 211

The notice required by 453. 5(e)(2)(iii) regarding the right
to freely select des ired items has been cons ide r ably s impl i-
fied to make it more understandable. The explanation
that other funeral related items such as- cemetery expenses
are not included on the 1 ist has been added to avo id the
misunderstanding that the price list is exhaustive.

In section 453. 5(f), the agreement for funeral services
selected, has been slightly modified. The customer s right
to retain the agreement has been explicitly stated. Addition-
ally, the requirement to specifically itemize transportation,
merchandise and other services has been collapsed from several
categories into one; however, this represents no change in
the funeral director s substantive responsibility. The
listing of cash advance items has been somewhat modified to
take account of the possibility that the funeral director may
not be able to give the precise charge for all items at the
time the agreement is completed. Accordingly, the funeral
director is only required to list such charges " to the extent
then known.

There is also a change in the listing of the funeral
director s service charges to take into account the mod 
fications regarding minimum and full services listed on the
general price list; The undertaker will be required to
enumerate the major services actually provided on the agree-
ment and to charge only for those services provided and
listed.

The notice required by 453. 5(f)(2)(ii) regarding the
right to select only those services desired has heen greatly
simplified and shortened. Two additional notices have been
deleted. The disclosure regarding a prohibition on substi-
tutions has been dropped, as has the affirmation of receipt
and comprehension. The first was eliminated because of
minimal evidence regarding unauthorized substitutions and
because substitutions made after the agreement on the funeral
to be provided would probably be legally actionable. The dis-
closure would provide little, if any, additional pr ection.
The second notice was removed in recognition of t fact that
it would not really protect the bereaved consumer but might
instead be used as evidence that the consumer had read and
understood information that in fact had not been read and
understood. Further, the issue of receipt of disclosures
is an issue of fact on which such a signed affirmation might

211 Further, it appears that itemization will not hamper
the funeral director s ability to offer inexpensive
funerals. See, , N. Panepinto, Director, New
York Bureau-oFuneral Directing, Tx 285; Dr. J. Marcelli,
member. New York Funeral Directing Advisory Board,
(NY), Tx 577- 78.
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not be the most valid evidence. Also, section 453. 81a-)- makes
it an unfair or deceptive act to provide disclosures in a way
that prevents their comprehension. This new provision will
provide the substantive protection that the old disclosure
notice was intended to provide.

3 (c) . eration and Analysis

The general price list should substantially improve the
bargaining position of the consumer in the funeral transaction.
In compliance with section 453. 5(e), the funeral director must
furnish every consumer who inquires in person about the funeral
home s offerings a price list which contains the filled in
prices 212 for at least the e1 n basic items commonly used
in a funeral and disposition. The eleven items which
appear on the pr ice 1 is t repr esen t the bas ic items wh ich
might be considered in arranging for a traditional funeral or
other form of disposition and the items on which consumers
can exercise some choice. Since the provision also clearly
specifies that the price list must be furnished "prior to
any discussion " about selection of merchandise and services,
it will enable the consumer to make a price- informed decision
about each item and to select only those items actually
desired. This provision does not require a listing of more
than eleven items; however, if a funeral director offers

212

213

It should be emphasized that the rule requires a general
price list with the prices pre-printed, not blanks which
the funeral home filrs in when talking to the customer.
The staff has seen itemized lists which list categories
with blanks for the pr ice that the funeral directorfills -r ror each customer. Such a format provides
no protection against the funeral director varying his
prices for each customer according to his perceptions
of how much he can charge and allows the funeral director
to increase his fees if the consumer indicates a desire
to decline certain items so that the consumer receives
little, if any, savings from the declinatio fJ The
purpose of the rule is to assure that conSWfrs will
know what the charges are for various items before they
make their selection. Filled in prices are a prerequisite.

Section 453. 5(a) requires that the availability of the
pr ice 1 ist be disclosed to telephone inqu ir ies and,
upon request, mailed out to customers.
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different or special services, or believes that inform tion
on other items would be useful to th! clientele he servei;
he can add other items to the list. 2 4 Minimally, however,
consumers will receive price information on the core items
wh ich wi 11 have to be cons ider ed in ar rang ing for a fune r al.

The right to retain the price list will enable consumers
to more easily shop comparatively, either before or when a
death ccurs. The uniform nature of the price list categories
specified by the rule will further facilitate price compari-
sons between funeral homes which in the past has been diffi-
cult, in part, because package prices from different funeral
homes included different items. The requirement of the
effective date on the pr ice list will protect consumers and
foneral directors alike and will aid in compliance checks.

While the intent of this provision is to insure full free-
dom of choice, and contains a notice to that effect, it is
recognized that circumstances may limit a funeral consumer
ability to fully arrange the type of funeral desired. There
may be instances where state law or other factors prescr ibe

214 For example, some funeral homes provide services such
as nurses, hairdressers, singers, musicians, motorcycle
escorts or professional pallbearers. The flexibility
provided to the funeral home by allowing inclusion of
other items on the list at the funeral director s discre-
t ion also prov ides an oppor tun i ty fo r abuse. Funer al
directors could deliberately overwhelm consumers with
information. That this danger is a real one is illustrated
by the sample price list devised by the nation s largest
trade association of undertakers, NFDA, and furnished
to the House Small Business Committee as evidence of
the burdensomeness of the proposed rule. NFDA I S pr ice
list has entries for separate charges for such items
as: receiving flowers, water ing flowers, arranging flowers
and removing cards; meeting the family to discuss arrange-
ments, man at door during visitation, " man available
to consult with family during time body is at funeral
home; " and a variety of other items ordinarilycovered
by basic charges for facilities, staff and the like.
House Small Business Subcommittee Hearings (Part III)
supra note 3, at 77. The likel hood of such a response
to a final rule is lessened somewhat by the fact that it
would be extremely counterproductive and is likely to
be perceived as such by the industry. If funeral homes
use such tact ics to dr ive up pr ices, the increase in
comparative pr ice information would 1 ikely cause more
consumers to turn to " low cost" funeral homes, funeral
homes cooperating with memorial societies and direct cre-
mation companies, posing the potential of a significant
loss of business.
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particular services or merchandise. For example, a ustomer
may not be inclined to select embalming, but it may be
required because of particular circumstances of death or dis-
position. 215 In recognition of such situations, this provi-
sion informs the custome of that possibil ity and requires
that any such circumstances mandating the use of particular
goods or services be noted in writing on the agreement o
funeral services selected which is required by 453. 5(f). 16

The gene r al pr ice 1 ist actu ally pr ov ides the customer
with more than price information. In addition to the dis-
closure regarding the freedom to choose only what is desired,
the price list contains several other brief notices. The
customer is informed that price lists are available for cas-
kets and outer burial containers. 217 Also, the customer is
alerted that this price list is not comprehensive and there
may be other relevant items such as cemetery expenses which
are not included. 218 An additional substantive notice will
inform consumers that embalming is not required by state law
in most instances and that it will not be performed without
permission. This disclosure will disabuse consumers of
mistaken impressions regarding embalming requirements, 219
and at the same time serve as a self-enforcing mechanism by
discourag ing misrepresentation of state requirements and
embalming without permission.

The agreement for services selected required by section
453. 5 (f) is a necessary and important complement to the general
price list. The agreement will assure that the customer is

215

216

217

218

219

For example, if death is by certain diseas or if
the customer wishes to have a 3-day v iewing per iod.
See Part Two, Section II, supra at notes 81- 83.

This requirement of a wr itten explanation will not only
serve to inform the customer, but will also function
as a deterrent to misrepresentation and will aid in
enforcement of alleged misrepresentations.

The availability of these other price lists is noted
after the listing of the respective category on the
general price list. This notice of availability will
serve a self-enforcing function in assur ing that the
lists are actually prov ided.

See Section 453. 5(e)(2)(iii).
See Part Two, Section IV, supra at notes 10, 11.
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charged for only those items selected and actually used. The
industry has largely supported the pr inciple of the customers
right to receive a written accounting of the type and cost

. of the funeral selected. 220 However, a with providing price
information in advance of selection, the level of detail is
contested. The agreement specifies an accounting of items
selected and their price at a level of detail which parallels
that ' of the general price list. 221 As on the price list,
this provision only requires a minimal level of information
which the funeral dir 12or is free to supplement as his busi-ness custom dictates. The agreement need not necessarily
be the binding contract between the parties although, to reduce
paperwork, a funeral director could easily combine these func-
tions. 223 Section 453. 5(f)(3) requires the signatures of
both parties and the dating of the agreement to facilitate
understanding and ease compliance checks.

Balanced against the increased availability of informa-
tion and choices to funeral consumers will be the additional
cost burden which mandatory itemization may impose on funeral
directors. The evidence indicates that, while some funeral
home costs may increase slightly, the burden imposed b
the itemization requirements will not be substantial.

2 4

220

221

222

223

224

See , NFDA Guides, supra note 144 , at 

The lists are not identical since some items such as
cash advances vary with each funeral and could not be
listed on a general price list. Likewise, the agreement
reflecting the services and merchandise actyally selected
for a particular funeral will require a specrfic listing
of the merchandise, service, facility, and transportation
charges actually incurred.

It should be noted that the same potential to foil the
intent of the rule by overwhelming the consumer with
extraneous information exists here as with the general
price list. See note 214, supra.

The funeral director could supplement the disclosures
with other information used on the contract such as
credit terms.

A qualitative survey of 47 Atlanta area funeral homes
sponsored by the FTC revealed that the opposition to
these affirmative disclosures was on principle; the
financial costs of compl iance were perceived to be neg-ligible. R. Perry, MacFarlane and Co., Tx 9150.
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The direct compliance cost of the price list and agre
ment requirements is minimal. From past experience and
current indications, it is clear that the industry trade
associations will prov e assistance i the preparation, of the required forms. 5, Moreover, ;he forms can be printed
or photocopied for a few cents each. 2 6 Nor, as alleged
by some funeral directors, should the provision of the
price list and completion of the agreement add substantial
time to the arr angements conference. 227

Finally, the assertion that itemization would require
more sophisticated accounting and bookkeeping procedures, 228
thereby increasing costs which must be passed on to consumers,
is highly questionable. The proposition that it is extremely
complicated and beyond the grasp of experienced businessmen

225

226

227

228

See, , F. Galante, past Pres. NFDA, New JerseyfUerarirector, Tx 1757-58 (New Jersey FDA advised
members on compliance with state itemization regulation);
W. Kinder, Pres., Minnesota FDA, Tx 3283-84 (state
association helped me bers adjust to itemization law);
W. Hahn, Pres., Federated FDA , Tx 3535-36 (FFDA would
assist clients in complying with rule); The Director,
Jan. 1976, at 9-11, II-A- 662 (NFDA and state affiliates
will prepare model forms to meet requirements of federal
rule) .

See , F. Walterman, Pres., Indiana FDA, Tx 4985
(after basic charge of $60 , forms can be printed for
thr ee cents each r; P. Farmer, Pres., Essex arid- U-n ion
Counties FDA (NJ), Tx 2354 (purchases itemization
forms for twenty- five cents each).

See , S. Hausmann, Exec. Director, New Jersey FDA,
Tx 537 (he currently discusses itemization form as
an integral part of the arrangements conference); C.
Kleiber, researcher, Tx 5745 (student researcher who
visited several funeral homes found that the emized
price list actually saved time in explainin f charges).
Contra , A. Anderson, Pres., Utah FDA, Tx 6176.
See a so R. Thompson, Connecticut funeral director,

24.

See

., 

, H. Gutterman, New Jersey funeral director, Tx
1898-99; H. Raether, Exec. Director, NFDA, House Small
Business Subcomm. Hearings, (Part III) supra , note 3, at
73; L. Peake, Oregon FDA, Tx 5701-03; F. No and, Pres.,
Idaho Funeral Service Ass ' n., Tx 5834.
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to figure out their retail charge for particular item
of service or merchandise is dubious.

2 9 Indications exist
that modern mortuary school curricula and continuing ' educa-
tion courses train funeral directors in accounting methods
wh ich could be used in the conve r s ion to item ized pr ic ing . 230
Furthermore, a substantial number of funeral directors testi-
fied that, in connection with their unit pricing, they have
cal ulated the credit which is available for non-use of par-
ticular items. 231 As the Presiding Officer noted, t e item-
ization required by the rule would necessitate no more com-
plex accounting than is already performed to arrive at these
amounts. 232

As demonstrated above, the evidence does not support the
indus ' s contention that itemization will force an increase
in funeral pr ices, either in and of itself or because of direct
compliance costs. However it must be remembered that the
rule only mandates a system of price quotation; it does not
attempt to regulate the method by which funeral pr ices areset. Therefore, as another potential impact of itemization,
we must consider the possibility that funeral directors will
raise their prices voluntarily when they convert to itemiza-tion. There are two motives which will influence the likeli-
hood that a funeral director will choose to voluntar ily
increase his charges. The first possibility is that in reas-
sessing income and expenses, the firm may come to realize that

229

230

231

232

Not only should funeral directors be capable of cost
accounting, the evidence indicates that it is in their
best interest to, do so. See S. Hausmann, Exec. Director,
New Jersey FDA, Tx 534; Dr:J. Marcelli, member, New
York Funeral Directing Advisory Board, Tx 575; Interview
with J. Vanderplout, New Jersey funeral director, X-

83.

See L. Coles, coordinator, Mortuary Science Program,
Washington Technical Institute, Tx 13, 375; V. Pine,
Adaptive Funeral Pricing and Quotation (1975).

See, , G. Hutchens, Pres., Missouri FD Tx 4859-
bU F. Walterman, Pres., Indiana FDA, Tx 5006; T.
Kimche, California funeral director, Tx 5382A-85;
E. Fitzgerald, New Mexico funeral director, Tx 6230;
D. Dupwe, Pres., Arkansas FDA, Tx 8974- 75; L. Ruffner,
Arizona funeral director, Tx 7846- 48; B. Hirsch, Penn-
sylvania funeral director, Tx 12, 537- 38; T. Sampson,
Pres., Massachusetts FDA, Tx 955-56; J. Kerr, Kentucky
funeral director, Tx 3045- 49.

O. at 109- 110.

406



it had not previously been adequately recovering overhead
costS. 233 If such were actually the case, then a funeral
director would have an entirely leg itimate reason for increas-ing his pr ices. On the other hand, if the funeral home has
been showing a reasonable prof it, then any pr ice increase
cannot be justified as a business necessity. Such a price
increase reflects simply desire to increase profit margin.

It is entirely possible that the profit motive, perhaps
in conj unct ion wi th a des i re to pr ove the i r long- espoused
point about the impact of itemization on prices, 234 will
inspire some funeral directors to voluntar ily increase their
prices after imposition of itemization. 235 However, the dan-
ger that itemization will be used as an excuse to increase
pr ices across the board is reduced by other effects of the
recommended rule. The primary countervailing pressure will be
an improved competitive environment. Any funeral director
considering a voluntary price increase will realize that his
total revenue may actually decrease from such a move as cost-
conscious consumers take their business to competitors offer-
ing lower prices. In fact, increased competition, in part
the result of itemization, should produce efficiencies which
will actually reduce the pr ices of funerals. 236

Another safeguard against widespread voluntary price
increases in connection with itemization is the risk that
consumers will be encouraged to select more partial funerals.
As noted, the itemized price list will enable funeral cus-
tomers to recognize the various components and their individ-
ual pr ices, and to decline unnecessary items. Assuming that
the typical funeral consumer has some overall budget- limita-
tion, it is logical that the higher the prices afe, the more
often he or she will exercise that right to decline.

233

234

235

236

This point was frequently mentioned by industry commen-
tators as further support for the contention that
itemization would increase pr ices. See , Comments
of the NFDA, II-A-659 at 28-29; D. Murchiso NSM
counsel, Tx 12, 621- 22.

An example of a funeral director who converted to item-
ization and increased prices " to prove a point" was
discussed earlier. See note 186, supra. This motive
is likely to continue to exist because of the industry
stance of total opposition to , the rule.
At least two funeral industry pr icing advisors have
recommended itemization as a vehicle to increase prices
and profits. See E. Newcomer, Progressive Mortuary
Methods, D. C. Ex. 20 (NSM); L. Meola, Itemization
May Increase Your Total Profit Margin, D. C. Ex. 20
(NSM) .

See S. Shavell, CAFMS consul tant, Professor of
Economics, Harvard University, D. C. Ex. 13 at 5; M.
Lawson, NCSC/ADA consul tant, Asst. Professor of
Economics, Boston University, D.

C. Ex. 26 at 
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Section IX. MARKET RESTRAINTS

Analysis of Record Evidence

Introduction
Two ser ious problems faced by a funeral consumer are the

unavailability of information and the absence of price-
reducing competitive alternatives. As noted previously,
certain impediments to the flow of information and to other
components of active competition result from societal
attitudes toward death. However it is also clear from the
record that the funeral industry is itself responsible for
actively impeding competition.

The manner in which competition has been stifled may be
more easily understood after reference to the prerequisites of
competition. Basic economic theory requires three factors for
a " perfectly competitive market" - fully informed buyers,
arm length bargaining, and access to alternative sellers.
We have earlier discussed in detail why bereaved consumers do
not bargain at arm s length over funeral purchases because of
the disabling effects of grief compounded by time pressures
and ignorance of relevant considerations. In the immediately
preceding section, we demonstrated how funeral directors have
denied the publi access to price and option information. thus
making it impossible for funeral buyers to be fully informed.
This section analyzes additional evidence of the industry
affirmative efforts to restrict the information available
to consumers and to prevent serious competitive alternatives
from gaining footholds in the market.

As the funeral industry has developed in this country,
a series of competitive threats to the established funeral
industry have arisen. The first, which dates from the
earliest days of the organized industry, came from within
the ranks, from funeral directors who desired to compete
through price advertising. Much later, in the 1950'
companies operated by non- funeral directors attempted to
sell pre-arranged and pre- financed funerals. In "we late
fifties, maverick funeral directors who were offeing low-
cost burial and cremation options to memorial society members
became the threat of most concern. Most recently, direct
cremation companies and sellers of casket-vault combination
units have threatened the status quo in the established funeral
service market.

The reason that these potential competitors were viewed as
such a danger by funeral directors is that they all sought to
inject price as a decisional factor into the funeral transaction.

For example, death denial and non-pr ice preferences.
Part One, Section V and Section II(K)(2), 

supra
See
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There is a widely-held fear among funeral directors that,
if active price competition takes hold among so many
inefficient and high priced firms, many could not survive
the process of free and open competition. To the extent
that existing firms and their trade associations can prevent
the introduction or success of price- conscious buyers andselle s in the funeral market, existing firms can preserve
their domain, competition will remain stultified, and consumer
choice will be limited.

Under the tenets of our free mar ket economy, howeve r ,
alternative sellers must be allowed to vie for consumer
acceptance unfettered by artificial restraints. If con-
sumer s ar e denied access to informat ion and al te r na t i ves ,
they cannot act rationally. Because the market relies
on rational consumer behavior, such a situation will result
in a misallocation of societal resources and unnecessarily
high prices for individual consumers.

The Evidence

price advertising Because of its potential competitive
impact, price advertising has been frowned upon by the orga-
nized funeral industry for almost a century. From the very
inception of the national trade association, one objective
of the effort to elevate the funeral business to "professional"
status was to secure immunity from competitive pressures.
Industry leaders thus became able to denounce price advertis-
ing by funeral directors as " unethical" and " unprofessional,
not tQ mention unprofitable. This attitude was reflected
in the NFDA Code of Eth ics wh ich con ta ined a pr oh ibi t ion on
price advertising dating from 1884 and in simtla iestrictions
enforced by NFDA' s state affiliates. 3 Moreover , through the
close working relationship between the associations and the

See R. Habenstein & W. Lamers, The History of Amer ican
Funeral Directing 475-76 (1975) (hereinafter cited as
History of Amer ican Funeral DirectingJ.
See Hear ings on the Antitrust Aspects of the Funeral Industrybeore the Subcomm. on Antltrust and Monopoly of the Senate
Comm. on the Judlclary (Part Cong., d Sess.
244-46 (1964), VI-D-20 (hereinafter cited as Antitrust
Aspects of the Funeral Indus
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state regulatory bodies, these restr ictive notions arr ied

over into the public sector as numerous states enacted
price advertising constraints into their regulatory codes.

This era of fqrmal industry restraints on price adverti-
sing by funeral directors ostensibly ended in 1968 when a
Justice Department suit against NFDA was settled with a
COQsent order signed by NFDA. Under the terms of that decree,
NFDA can neither enforce such a provision in its own Code
of Ethics nor continue its affiliation with state associations
having similar restrictions in their ethical codes. However,
it does not appear that the Justice Department order has been
followed in letter or in spirit. While the current version of
the NFDA code no longer prohibits price advertising, several
state association codes still contain such a provision. 
his review of a compendium of ethical codes provided by NFDA
the Presiding Officer found that association members in
Delaware and Colorado still pledge to . refrain from pr ice
advertising. .6 An Iowa funeral director testified that he did
not join the Iowa affiliate of NFDA because the code of ethics
he received from the association admonished members not to
pr ice advertise. 7

For example, Massachusetts, Nebraska, Missour i, Louisiana,
Utah, West Virg inia, Connecticut. These regulations were

challenged with varying success. See Quesenberry v. Estep,
142 W. Va. 426, 95 S. E. 2d 832 (W. . 1956) (prohibition

on price advertising was valid exercise of board authority);
Grissom v. Van Orsdel, 137 So. 2d 246 (Fla. Dist. Ct. App.

1962) (board' s restrictions on advertising were .unlawful
restraint" on business); Taylor v. O' Connor Cif. No. 130602

(Conn. Super. Ct. 1963), quoted in 
Antitrust Aspects of the

Funeral Industry supra note 3, at 241 (pr ce a vert slng
restriction exceeded statutory authority).

United States v. National Funeral Directors Ass n, 1968

Trade Reg. Rep. (CCH) 72, 529 (E. D. wis. 1968). In 
similar lawsuit by the State of Wisconsin, the court
found that the advertising restr iction was a illegal
restraint of trade under state antitrust l wisconsin
v. wisconsin Funeral Directors Ass n, Inc., 1967 Trade
Reg. Rep. (CCH) 72, 289 (Wis Cir. Ct. 1967).

O. at 115.

T. McCurdy, Iowa funeral director, Tx 3405. See also
Iowa FDA Code of Ethics, Chi. Ex. 14. The As soc atio
decided to abolish that code provision in a hasty meeting
outside the room in which the FTC hear ing was held. See
letter from G. DeJong, Pres., Iowa FDA and C. Iles, Sec.
Iowa FDA (May 19, 1976), III-J-50.
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Finally, in actions which certainly blur the distinctjon
between state and private regulation, the state boacds
of Arkansas and Mississippi publish booklets of " laws,
rules, and regulations " which repr int ethical codes that
still contain the price advertising rohibition.

Moreover, it is evident that a strong sentiment against
p,ice advertising still exists in the mainstream of the
funeral industry. This attitude was apparent in th expres-
sions of numerous industry members, notably officers of
state associations and members of state boards. In addition,the anti-pr ice advertising idea is reinforced in mortuary
science schools and in trade seminars as a basic tenet
of professionalism.

See Mississippi Laws, Rules and Regulations pertainj 
COEmbalming, Atl. Ex. 11; Arkansas Laws, Ru19S, and
Regulations Pertaining to Embalming and Funeral Directing
(Sept. 1, 1972). While it was maintained that publica-
tion of the " old" code of the ethics was unintentional,
the fact that such information was distr ibuted by the
state boards several years after the Justice Department
order would certainly have a chilling effect on licensees
regardless bf the intent.
SeeS. Waring, Treasurer, NFDA, Massachusetts funeral
dir ector Tx 671-672; A. Hornberg, President, Funeral
Directors Services Ass ' n of Greater Chicago , Tx 4827;
J. Curran, President, New York FDA , Tx 121; R. Coats,
President, Michigan FDA, Tx 3785; W. Ruffrie , past
President, Arizona FDA, Tx 7836; M. Damiano , past Presid-
ent, New Jersey FDA, Tx 1292; N. Greene, member, Virginia
Board of Funeral Directors and Embalmers, Tx 14, 184;
C. Swartz, District Governor of Pennsylvania FDA, Tx
13, 954; J. Couch, Illinois State Board of Examiners,
Tx 2928; R. Ebeling, former managing editor of Mortuary
Management, Tx 6860; L. Peake, past President, Oregon
FDA, Tx 5705; V. Polli, Secretary-Treasur ermont
Funeral Directors and Embalmers Association, Tx 2197;
A. Mamary, President, Pennsylvania FDA, Tx 12, 883;
N. Heard, Pennsylvania funeral director, Tx 13, 162- 63.

See P. Hawley, associate producer, WTTW,teevision station, Tx 2846; R. Ebeling,
editor of Mortuary Management, Tx 6860.

Chicago public
former managing
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Given such strong industry sentiment, it is not surpr is-
ing that few funeral directors advertise their piices. ll-
More significantly, those who do have faced not only hostility
from their colleagues and var ious forms of peer group social
sanctions but overt attempts to curtail - the practice as well.
During the proceeding, a number of funeral directors stated
that their price advertising had resulted in significant
pres?ure and ostracism.

Tracy McCurdy, the Iowa funeral director who refrained
from joining an NFDA affiliate because of his desire to pr ice
advertise, was the victim of var ious forms of harrassment
when he began his advertising campaign. 12 McCurdy began to
encounter difficulties with suppliers who were being pressured
by other funeral directors, and he lost most of his outside
income from work performed for other funeral homes. Other
funeral directors in the area disparaged his services, and
a Nebraska Funeral Directors Association invitation to Iowa
funeral directors from the Council Bluffs area included a
reference to " the $495 funeral" (McCurdy s advertised price)
as a " problem " to be discussed. McCurdy s advertising, more-
over, has apparently attracted industry attention beyond
his own region, for the NFDA cited McCurdy s " $495 Funeral"
ad before the House Subcommittee on the Activities of Regula-
tory Agencies in the context of deceptive pr ice advertising .
Since McCurdy s advertisement appears to be informative and
non-deceptive on its face, 14 it seems clear that he has been
branded a pariah principally due to his aggressive use of
pr ice advertising.

See V. Polli, Secretary-Treasurer, Vermont Fu eral Directors
and Embalmers Association, Tx 2197; J. Mitford, author,
The American Way of Death, Tx 7281; G. Brown, Chairman
of Vermont Bd. of Funeral Service, Tx 12, 045; J. Berks,
Cal. NRTA/AARP, L. A. Ex. 2 at 3; Arkansas Attorney
General, Funeral Survey 2 (1974), VI-D-12; Antitrust
Aspects of the Funeral Industry, Views of the Subcomm.
on Antitrust and Monopoly to the Senate Comm. on the
Judiciary, 89th Cong., 2d Sess. 31- 32 (1967), VJ-
D-30 (hereinafter cited as 1967 Senate Comm. -mportJ.

See T. McCurdy, Iowa funeral director, Tx 3403; McCurdy
aaertisement, Chi. Ex. 9.

See Hearings on Regulations of Various Federal Regulatory
Agencies and Their Effect on Small Business Before the
Subcomm. on Activities of Re ulator A encies of the
House Comm. on Smal Buslness (Part III Cong.,
2d Sess. 92 (1976), X- 2 (hereinafter cited as House Small
Business Subcommittee Hear ingsJ .

McCurdy advertisement and letter, Chi. Ex. 13.
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Other statements and testimony received during- rule-
making proceeding indicate the disfavor with which funeral
price advertising is viewed by many funeral directors.
Minnesota funeral directors who advertise prices have re-
ceived threats and have been subjected to ;ther pressure .
Similarly, it was reported that price advertising has resul-
ted in problems for funeral directors in California. 17 A
Nor Carolina funeral home owner complained that the state
board blocked his efforts to obtain a license because of his
pr ice advertising .

Efforts to stifle price advertising have contributed
substantially to the general consumer ignorance of funeral
pr ices and have denied consumers the ability to compar ison
shop which is critical to an intelligent purchase decision and
to competitive pricing by sellers. The absence of price adver-
tising and association control of information has been linked
to the maintenance of artificially high pr ice levels inother settings, 19 and similar effects have been postulated

The NFDA claims to no longer officially oppose price
advertising, but it has repeatedly stressed the danger
from deceptive or bait- and- switch advertising. See
Comments of NFDA, II-A-659 at 36-38.

See E. Oschwald, Administrative Secretary, Minnesota
Memorial Society, Tx 3177- 78, 3218; M. Waterston,
Minnesota funeral director, Tx 3718; letters from M.
Waterston, Chi. Ex. 20.

See N. Gregory, former Cal ifornia funeral home operator,
8651, 8670 (association and state board investigator

attempted to discourage him from price advertising);
R. Truehaft, Cal ifornia attorney, VI-A-17 (represented
San Francisco funeral director who was expelled from
association for price advertising); R. Yount, California
funeral director, L. A. Stmt. at 4.
W. Rayner, North Carolina funeral home owner, X-1-117.
These actions fit into a long pattern of overt pressure
on price advertising. See 1967 Senate Comm. Report,
supra note 11 at 38-39.

See, , Benham, The Effect of Advertising on the Pr iceorEyegsses , 15 J. Law an Econ. 337 (197 ); Ben am and
Benham, Regulating Throu

ih the Professions: A 
Perspective

on Information Control J. Law an Econ. 421 (19
Bureau of Consumer Protection, Federal Trade Commission,
Advertising of Ophthalmic Goods and Services Staff Report
(May 1977); Bureau of Consumer Protection, Federal Trade
Commission, Prescription Drug Price Disclosures Staff
Report (Jan. 1975).
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as a result of the lack of such advertising by funeraldirec-
tors.

Pre- need arrangements . A second competitive threat to
the funeral industry arose in the early 1950' s. At that
time, newer marketing strateg ies developed which attempted
to sell funeral and cemetery merchandise and services in
advance of death- so- called " pre- need" plans. In particular.
cemetery operators, who recognized that the funeral director
who had first access to a family when death occurred got
the lion s share of the proceeds, attempted to make their
sale first. They promoted their pre- need plans door-to- door
using scores of salesmen to blanket an area. A number of
such plans appeared all across the country. 21 As descr ibed
above, the advantage emphasized by such promotions was that
if funeral arrangements are made pr ior to death, the
purchaser avoids making a significant financial decision in
an extremely disabled condition. 22 Probably because the
establ ished funeral industry decl ined to become actively
involved in the pre-need selling of funerals, it was left
to ceme te r ie s, who al ready had a substantial pr e- need mar ket,
to organize a total funeral-burial package and offer it
to the public.

From the outset, the organized funeral industry decried
pre- need arrangements as detr imental to the profession.
In immediate res onse to these plans, industry trade journals
issued warnings, 3 industry leaders announced their
opposition, 24 and the NFDA adopted the policy that its
members should not sell pre- need contracts because there
was no widespread demand for them. 25 Later, a statement
by the Executive Director of NFDA to members more candidly
expressed the reason behind NFDA' s opposition:

See Blackwell, Pr ice Levels in the Funeral IndustryTI. Rev. Econ. & us. 15 (1976) ee a
D. Murchison, counsel, NSM, Tx 12, 636; M. Lawsn;-D.,
NCSC/ADA consultant, Professor of Economics, Boston Univer-
sity, Tx 13, 270; N. Humphreys, Pres., Cal. ch ter of
Nat' l Ass ' n of Social Workers, Tx 14, 639; S:-havell,
PhD., CAFMS consultant, Professor of Economics, Harvard
University, Tx 11, 885; G. Conradus, under FTC contract,
economist, Tx 5890-94.

See History of American Funeral Directing,
Y;at 532.

supra note

See Part One, Section II, supra at notes 218-19.

Am. Funeral Director, October 1977, at 12.

Am. Funeral Director, December 1977 , at 22.

Am. Funeral Director, November 1977, at 
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If , funeral directors insist in sol iciting re-
need funerals, they are in fact re-arranging
the funeral of their profession. 6

NFDA' s basic opposition to pre-need funeral sales clearly
remained the organization s policy until very recently.
Although NFDA now publishes an informational brochure which
offers a lukewarm endorsement of pre-arrangement, much of
the pamphlet is devoted to the pitfalls of arranging a funeral
in advance. 27 Because of the possibil i ty of chang ing circum-
stances and the desires of the survivors, as opposed to those
of the deceased, the pamph le t war ns tha t pr e-pl ann ing may
not be the best for all concerned.

According to the pre-need sellers who participated in the
proceeding, the pr imary manner in which their activities have
been interfered with is by state trusting requirements and other
regulations. As noted earlier, most states mandate that all
or substantially all monies collected under an agreement to
provide funeral merchandise or services in the future must
be placed in trust until the time of delivery. 28 The PIAA,
the national representative of pre-need sellers, and indi
vidual witnesses argued that such laws effectively prevent
their operation because no sales costs can be recovered for
an indefinite time. 29 While conceding that some protection for
purchasers of pre-need funerals is necessary, PIAA contended
that the one hundred percent trust requirements supported by
the funeral industry were unduly restr ictive. 30

Cemetery operators cited other regulations which restr ict
their ability to compete with funeral directors. Primary
among these are the prohibitions against cemeteyy-mrirtuary
combinations found in several states 31 and broad antisolici-
tat ion laws interpreted in a way that severely restr icts

Antitrust Aspects of the Funeral Industry supra note 3
at 106

See The Pre-Arranging and Pre-Financing of Funerals,
Hau smann Ex. 1 (NY) (pamphlet).

See Part One, Section III, supra at notes 56- 60.

See Comments of PIAA, II-C-246; P. Butler , Missouri pre-ned funeral services operator, Tx 12, 818; H. Burton,
Nevada funeral director, Tx 6644; Rebuttal of PIAA, X-6. Many pre- need companies employ sales forces which
are compensated on a commission basis.

See Rebuttal of PIAA, X-6, at 15- 23.

See G. Ridge, Massachusetts cemetery operator Tx 9112-T1 Comments of PIAA, II-C- 246.
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the ability to market pre-need arrangements. 32 In addition,
other state regulations reserve to licensed mort'iciarfs ' 1ohe
right to sell funeral merchandise, thus limiting the ability
of cemeteries to sell burial vaults, grave markers and other
items.

Apart from allegations that these regulations were
designed and sponsored by the funeral industry with the
express intent of restrainin pre-need sellers from becoming
their vigorous competitors,3 little evidence of overt har-
assment of the pre-need industry can be found on the record. 
However, the effect of such laws and regulations on the ability
of pre-need sellers to offer their services to the public is
no less significant. Regulations enacted by the state leg isla-
tures are certainly entitled to presumed legitimacy, although
it appears that many of those in question were passed at a
time when the arguments for consumer and competitive interests
were not fully presented. State board-promulgated rules are
also official action but are open to more criticism because
of the funeral industry s domination of those boards. 36 Thus,
while evidence of interference with the pre-need market by the
funeral industry is not as substantial as in other areas, it
must be considered in light of the announced attitude toward
pre- need sellers and the historical pattern of the industry
reaction to each competitive threat which has arisen.

See Comments of PIAA, II-A- 667 at
Par k Cemetery Ass n. v. Personnel
W. 2d 343 (Ia. 1970).

13-21; Cedar Memor ial
Associates, Inc., 178

See Comments of PIAA, II-C- 246;
sura at notes 61-62.

Part One, Section III,

See, , Comments of PIAA, II-C- 246 at 2; E. Swink,
Neada pre- need director, II-C-292 at 2. According to
industry historians, original legislation to " control"
the pre-need plans was influenced by state and national
funeral director trade associations. History of Amer ican
Funeral Directing, supra note 2, at 532. over, one
exhibit indicates that the Massachusetts law prohibiting
cemetery-mortuary combinations was sponsored by the
Massachusetts FDA. See At1. Ex. 5 at 1.
But see J. Carswell, Texas funeral director, X-I-IOO
T"i one " of pre-need sales in Texas was expelled from
Texas FDA); R. Boven, Michigan free lance writer, II-
C-166 (Michigan funeral directors are running " smear
campaign " against cemetery which sells pre- need " lawn
crypts ); R. Rarher, Wisconsin cemetery operator, Chi.
Stmt. (funeral directors in Wisconsin have disparaged
cemetery mausoleum) 

See Part One, Section III(C)(l), (D)(l), supra
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To the extent that the legitimate operation of pre-
need funeral sales plans has been interfered with, additional
consumer loss can be inferred. Although this amount cannot
be precisely measured, it is clear that free of the disabling
effects of gr ief and attendant time ressure, a consumer
would be far more 1 ikely to spend money on funeral merchan-
dise and services cautiously and judiciously. Moreover,
statistics indicate that, in many cases, the amount spent
on a pre- arranged funeral will be substantially less than
what the funeral ultimately costs if arranged at the time
of death.

Memorial societies Beginning in the late 1950 ' s, the
memor ial society movement posed another threat to the fun-
eral industry s control of the death market. As descr ibed
earlier, memorial societies themselves are not in any way
competitors of funeral directors. However, these groups of
consumers, who desire information on and the ability to
arrange simple, economical funerals, presented sufficient
collective purchasing power to attract some funeral directors
into contracts for the desired types of funerals. In this
way, memorial societies encouraged members of the funeral
industry to offer inexpensive funerals and therefore threatened
the ability of the established funeral industry to sell more
expensive funeral merchandise and services.

The attitude of the organized funeral industry toward
memor ial societies from the outset has been one of total
vituperative hostility. 38 Individual funeral directors, asso-
ciations, trade journals and books portray memor ial societies
as unfeel ing, un-Chr istian and un-Amer ican because of the ir
concern for simple, inexpensive funerals and remaEions. The
comments of the trade associations and individual funeral
directors in the rul€making proceeding and the examination of
memor ial society representatives by industry counsel reflected
the industry s extreme reaction to these cooperative consumer
groups. 39 Additionally, specific forms of interference with
the activities of memorial societies by the organized funeral
industry were cited. Most often, these efforts were directed
at discouraging funeral directors from coopera with a
society.

The NFDA statistical analysis revealed that the average
cost of pre- arranged funerals for adults in 1976 was
over $200 les than that of funerals arranged at the time
of death. V. Pine, A Statistical Abstract of Funeral
Service Facts and Figures 104 (1977).

See 1961 NFDA Reference Manual, X- I-IIO, advising members
not to cooperate with memorial societies.

See , D. Daly, Washington funeral director" Tx 5936;
S. War lng, NFDA Treas., Massachusetts funeral dlrector,
Tx 708-09; R. Ninker, Executive Director, Illinois FDA"
Tx 2693- 96.
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The Illinois Funeral Directors Association has issued a
policy statement in which it informed members that the - fu-neral
profession " frowns upon " any contracts with specific groups. 
The Minnesota NFDA affiliate s code of ethics, in a provision
obv iously addressed to memor ial society ontracts, requires
members to refrain from any relationshi wi th a group which
acts as an intermediary for the family. 1 When Rochester, New
York memor ial society representatives arr ived at an appoint-
ment ' with a local mortician to discuss possible cooperAtion
they were met by a group of several funeral directors who
criticized their purpose and informed them that no morti-
cian in the county would ever cooperate. 42 A California morti-
cian, 3fter signing a memor ial society contract, exper ienced
the antagonism of his colleagues which included the cancel-
lation of a reciprocal automobile usage arrangement.

In Tennessee, a cooperating mortician canceled his con-
tract with the local memorial society because the state board
threatened to revoke his license. 44 Similarly, a represen-
tative of Pennsylvania memor ial societies claimed that the
1 icensing board of that state was citing a vague regulation
regarding interference with the rights of disposition of
the dead to pressure funeral directors who served society
members. 45 A Michigan regulation which prohibits licensees
from offering discount prices to cooperatives or groups,
although considered unconstitutional by the state Attorney
General, has been used to prevent state memorial societies

R. Ninker, Executive Director, Illinois FDA, Chi. Ex. 1 at
5; See also Memorial Societies - A Statement of-Policyof theIl lino is Funeral Directors Association, II-A- 671.

Minnesota FDA Code of Ethics, Chi. Ex. 39 (Iacovino).

W. Klein, President, Rochester (N. Memor ial Society,
Tx 1616.

J. Buchanan, Pr es iden t, Los Ang eles Fu ner a 1 So ety,
Tx 8034.

F. Long, State Pressure Ended Societz Arrangement , The

Oak Ridger, Aug. 7, 197 , Atl. Ex. 12 (1) (Sweeton).
A journalistic investigation of the incident revealed
that the alleged grounds for the revocation were totally
spur ious. Id.

D. Hoskins, Chairman, Pennsylvania Ass n of Funeral and
Memorial Societies, D. C. Ex. 33 at 2, and at Ex. 
See also J. Lutton, Chairman, Pennsylvania Board of Funeral
Dlr ctor s, Tx 12, 974 (Chairman of state board testified
that it was illegal for funeral director to give discount
to m morial society).
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from being able to contract with morticians.

Typical of the types of harassment which cooperating mor-
ticians may face is the example cited by a Pittsburgh morti-
cian who told the memorial society in hat area that he could
not afford to cooperate because he would lose his trad embalm-
ing business. 47 In Chicago, attempts to form a church-affiliated
burial society met with disparagement by a " whispering cam-
pai 48 and the filing of spurious complaints of solicitation
by the FDA against the mortician who was worklng with the soci-
ety. 49 Moreover, a casket manufacturer who had agreed to sell
directly to the association later reneged be

8ause of a threat-ened boycot t by the local funeral industry. 5

Because of the general attitude of the funeral industry
toward memorial societies, and overt pressure such as that
described above, it is little wonder that the biggest single
problem faced by consumers who have organized to seek simple,
economical funerals is the inability to obtain the cooperation
of a mortician. 51 Other memorial society representatives from
across the country reported refusals by local funeral direc-
tors and other resistance by the industry. 52 In Connecticut,

R. Cohen , Executive Secretary, CAFMS, Tx 14, 284; S. Waxer,
Michigan representative, CFA, Tx 4206. Mr. Waxer also
testified that, after the opinion of the Attorney General
was released, the state board announced that mernor ial
societies might be considered " steerers " and therefore
illegal under antisolicitation laws.

J. Flanagan, Pennsylvania memor ial society member, Tx
9281- 82. The President of the Long Island Memorial Society
also reported that those funeral directors who cooperated
with her group were subjected to mild harassment by other
industry members. J. Lippke, Tx 402.

M. Hirsh, Illinois public television producer, Tx 2770.

J. Arends, Illinois Lutheran Burial Associati Tx 4374- 75.

Id. at 4372-73.

R. Harmer, CAFMS, Tx 11, 167.

See, e. g., R. Cohen, Exec. Sec., CAFMS, Tx 14, 296 (trade
ass iati ons discourage cooperation in various ways inclu-
ding mischaracterization of the memorial society movement),
Tx 14 301 (as further indication of the fear of reprisals,
some morticians will only cooperate if their identity
is kept confidential); J. Buchanan, President, Los Angeles
Funeral Society, Tx 8034-35 (difficulty of L. A. Funeral
Society in locating cooperative mortician); J. Lippke,
Pres., Long Island Memor ial Society, Tx 402- 03; J. Niles,
Minnesota clergy, Tx 3229-31 (disparagement of memorial
society by funeral home); F. Fenton, California clergy,
II-C- 3; J. Hirsch, President, Florida Memorial Society,
lI-C- 259; R. Truehaft, California attorney, Tx 7295.
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California, Georgia, Iowa, Washington, Wisconsin, and else-
where, societies wishing to contract with a mortician ave
been frustrated. 53 Through their widespread opposition to
memorial societies and their efforts to interfere with agree-
ments between societies and cooperating morticians, the
organized funeral industry has imposed artificial restraints
on the growth of these organizations and thereby limited the
alternatives available to consumers for making final arrange-
ments. Moreover, since the comparative shopping function is
performed by the society, and since its collective purchasing
power may prov ide bargaining leverage, society members often
have access to lower priced services than similarly situated
consumers.

Direct disposition companies Relatively recently, com-
panies ave egun to appear on t e market in some areas of the
country which offer a radical alternative to the merchandise
and services associated with a traditional funeral. As
described earlier, these companies specialize in direct dis-
position - usually cremation - without the array of services,
facil i ties, equipment and other items offered by a funeral
home. Moreover, because direct disposition companies do not
provide the accoutrements of a funeral establishment and
thus have much lower overhead costs, their services are
considerably less expensive than traditional funerals and
usually even cheaper than comparable dispositions where
offered by a funeral home. 

See S. Cook, Pres., Council Memorial Society (Connecticut),
II- 248; F. Markey, California clergy, fOunderof
Monterey Bay Funeral society, II-C-243; S. Bleifeld,
Pres., L.A. Memorial Society (California), III-J-9; C.
Beattie, Memor ial Society of Georg ia, Tx 8937; F. Deahl,
People s Memorial Society of Seattle (Washington), Tx
5654-55; M. Fleming, Pres., CAFMS, (Iowa, Indiana, and
Ohio funeral homes refused to contract), Tx 3910-12;
N. Gage, Pres., Funeral and Memorial Society of Racine
and Kenosha, Wisconsin, Tx 3574-75. See also R. Cohen,
Exec. Sec., CAFMS, D. C. Ex. 39 at 27--A survey).

Among direct disposition companies, immediate cremation
usually costs approximately $250. C. Denning, California
Neptune Society, Tx 7744- 45; T. Sherrard, counsel, Telo-
phase Society, Tx 7941; C. Jordan, Pres., National Crema-
tion Society, Tx 9961. Funeral homes typically charge
approximately $200 to $500 more for an immediate cremation
because of their desire to recover the higher overhead
costs of their operations. See , J. Schutze, $95
Cremation Costs widow $897 Extra , Detroit Free Press,
FeD. 6, , III-B- ; D. Eng sh, Florida consumer,
II-B- 1464 ($946 for cremation); J. Rajesanyi, Ohio con-
sumer, II-B-I016 ($600 cremation). Tom Sherrard, a co-
founder and counsel of Telophase Society, the first major
direct disposition company, testified that funeral homes
in California were charg ing $500 to $1, 000 for cremation
when Telophase was initiated. T. Sherrard, Tx 7961.
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The extremely negative attitude of many funeral directors
toward cremation, articularly immediate cremation, has been
described earlier. 5 Since that form of disposition is the
primary offering of direct disposition companies, and since
these companies threate to take thousands of cases per year
from funeral directors, it is not surprising that the funeral
industry has vigorously resisted the formation and operation
of such enterprises. However, when the extent of such attempts
bi the funeral industry to obstruct direct disposition offerings
was revealed, one could be surpr ised by the recurrent pattern
of industry efforts on several fronts to prevent this competi-
tive alternative from reaching consumers.

The first direct disposition operation began in 1971 with
the forma t ion of Telophase Soc iety in San Diego, Cal if orn i a.
From the outset, the organized funeral industry vehemently
opposed this operation. Thomas Sherrard, Telophase General
Counsel, testified that a fr iendly mortician reported on a
meeting of local funeral directors at which it was decided "
put Telophase out of business. " 56 Later, when trying to con-
vince the state legislature to regulate the society out of
business, an industry representative was quoted by Sherrard
as warning that " this idea will spread like wildfire. We have
an industry to protect. " 57

The obstacl€s imposed on Telophase by the industry pres-
sure were substantial. Although they were initially able to
obtain a contract for use of a crematory, that arrangement
was later jeopardized. First, funeral directors boycotted
that crematory and then the state cemetery board, chaired
by the president of ,Forest Lawn, the large cemetery-mortuary
operation

s threatened to revoke the crematory ownerlicense.
Telophase also had difficulty obtaining the services

of a " first-call service " - an ambulance company to pick
up the bodies at the place of death and transport them
to the crematory. The first ambulance company owner agreed
to provide the service but was " squeamish" because of
his financial relationship with a funeral home chain.
That company soon raised its prices so high th Telophase
was forced to seek alternative sources. However, other
first call services flatly refused to work for Telophase
because they would lose mortuary business if they did so.

See Part Two, Section IV, supra at notes 9-10.

T. Sherrard, counsel, co-founder of Telophase, Tx 7958.

Id. at 7954.

Id. at 7955-56. In fact, Telophase had to obtain a judicial
order for specific performance of the contract.

Id. at 7956-57.
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The soc iety had mi scell aneous other problems. Suppl ie r s
of cremation containers who norma ly sell to funeral - homes
would not provide containers to Telophase. 60 In addition, the
state funeral board attempted to pressure the county health
director to stop issuing death certificates in Telophase
cases.

Telophase received other pressure from state author ities.
Thi state cemetery board decided that by advertising its
services, Telophase was " offering interments " which required
a cemetery broker s license and therefore fined the society.
When Telophase later began operating its own crematory, the
board sought an injunction because it did not have a certifi-
cate of authority. The society s application for such certi-
fication had been denied on several spur ious grounds. These
included the fact that they had not posted a $25, 000 bond
for perpetual care of cremated remains, although Telophase
never kept such remains

6 and the fact that its crematorywas on leased property. 2

The society was also sued by the funeral board for oper-
ating- a funeral business without a license. When the court
held that Telophase was not required to be licensed because
its operation did not fall within the statutory definition,
the funeral industry then asked the state leg islature to
broaden that definition. 63 Since the funeral directors
lobbying was ultimately successful, Telophase is now licensed
and regulated by the board of funeral directors.

This pattern of industry efforts to interfere with the
operation of direct Qisposition companies has been repeated.
When the National Cremation Society (NCS) bega operating in
Flor ida, it faced many of the same roadblocks. A crematory
refused to cooperate with NCS for fear of loss of all funeral
director business. 64 The private livery service which was
making first calls for NCS reported that it had lost several
funeral director accounts because of its NCS affiliation.
Fu the rmor e, the state board has sued NCS for noncompl iance

Id. at 7958

Id. at 7922; D. Buck, Exec. Dir., California State Bd.
Funeral Directors and Embalmers, Tx 8424- 25.

T. Sherrard, cousnel, co- founder of Telophase, Tx 7923.

Id. at 7922-23; J. Browning, Exec. Dir., Cal ifornia
8193 (FDA actively supported licensing of direct

sit ion companies).

FDA,
d ispo-

C. Jordan, President, National Cremation Society, Tx 9969.

Id. at 9967.
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with regulations for funeral homes. 66 NCS contend tbat its
services are distinct from those offered by a funeral home,
but they have waged a hitherto unsuccessful court battle to
avoid the strictures of such regulation, which, they believe,
would dr ive them out of business . 67 CS maintains that the
impetus for this board action was the industry trade associa-
tion.

In Maryland, a Baltimore funeral director, Mr. Brooks
Bradley, who initiated an immediate cremation service has also
faced the wrath of his peers. In 1973 Mr. Bradley formed a
direct cremation company and began advertising prices state-
wide. 69 As in the California and Florida incidents, efforts
to place his crematory operations under the jur isdiction of
the State Board of Funeral Directors and Embalmers were
undertaken. In addition to legislation which would amend
current Maryland law to accomplish this feat, 70 the state
board has been investigating Mr. Bradley to determine whether
his cremation company falls within their jurisdiction. Mr.
Bradley s own nomination to the state board by the governor
was later withdrawn upon pressure from Maryland funeral
directors. 71 While Bradley s difficulties with the Board may
have been cited by the assoc ia tion as ground s for the i r
opposition, the president of the Maryland Funeral Directors
Association is also the Secretary and Chief Inspector for the
Board.72 

Other incidents of industry efforts to block the opera-
tion of cremation companies were cited. In North Carolina, a
direct cremation company has reportedly been boycotted by

Telophase Society of Florida v. State Board of Funeral
Directors and Embalmers, X-1-16. (NCS was or ig inally
named Telophase Society of Florida).

See Telophase Society of Florida v. State Board of Funeral
Dir ectors and Embalmers, X-1-16; C. Jordan, President,
NCS, III-J- 26. NCS has requested Supreme Co t review
of the matter.

See C. Jordan, President, NCS, Tx 9942 (Florida FDA sponsored
Ieislation to " close loophole " in law which allowed
direct cremation companies to operate).

W. Bradley, President, Maryland Cremation Services, Tx 14, 530.

Id. at 14, 533. Mr. Bradley
e bills introduced in the

were aimed at his company.

contends that several of
recent leg islative session

Id. at 14, 576.

Id. at 14, 532.
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local funeral directors despite the fact that thair c ema-
tory rates are lower than others in the area.

73 The ow er of
another direct disposition company which operates in California
and Florida reported similar industry hostility to his efforts
and overt attempts to dr ive him out of business. 74 This acti-
vi ty by funer al director s has had an adve r se impac t on con-
sumers because direct cremation firms present additional
opportunities for substantial savings. By virtue of their
limited function, capital investment can be reduced, and imme-
diate cremation services can be offered to the public for as
low as $225- 250.

Other market restraints The funeral industry s reaction

to innovation and change has been recently manifested in an
ongoing dispute concerning a combination casket and vault pro-
duct which, in various forms, has recently been placed on the
market. 75 Called the " Eternal Slumber Bed" (ESB) or the
Eterna-Rest Vault" (ERV) by two of the principal manufac-
turers, the unit has been sold largely by cemeteries (and some
funeral homes) on a pre- need basis. By using a catafalque
concept in the funeral home, the combination product obviates
the need to purchase both a casket and a vault. 76 The con-
cept' s promoters claim that it offers substantial savings
to consumers who would otherwise purchase a casket and vaul 

E. Morgan, North Carolina, author and CAFMS member,
Tx 98 4 5 .

C. Denning, President, Neptune Society, Tx 7736, 7753,
7768 and X-1-32.

See T. Kelly, They call it a Am. Funeral Director,
Feruary 1977, at More About the Controversial Cata
falque , Am. Funeral Director, June 1977 at 24; T. Kelly,
Update on the ERV , Am. Funeral Director, September 1977
at 32; Plastic Casket Sets Off a Furor in Tidewater
Wash. Post, April 13, 1977, at C-
A catafalque is a pall-covered, coffin- shapeg-tructure
used in funerals for the lying in state of a body. The use
of a catafalque permits circumvention of frequent state
law prohibitions against the reuse of caskets. It has been
suggested that these statutes are unnecessary - at least
where they prohibit a customer from knowingly buying or
renting a previously used casket. Comments of CFA, VIII-
8 at 7. See also Hausmann, The Ultimate Cynicism , Mortuary

Managemen uly/ August 1977, at Mr. Hausmann, Execu-
tive Director of the New Jersey FDA, regards the use of
rental caskets as contrary to traditional values. 
states: " How cynical it would be to place a loved one
in a rental casket for a public funeral to create a false
image of a gift of love. 
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of comparable value.

The, product has been introduced despite considerable
hostility from funeral directors who regard the sale of such
items by cemeteries as a encroachment on their business.
Some funeral directors have cooperated with cemeteries
offering the unit, while others will not permit it to be used
in heir establishments. In Florida and Virginia, opposition
has been more concrete. A rulin by the Florida Board of
Funeral Directors and Embalmers that the item was funeral
merchandise and therefore could only be sold by licensed
funeral directors was reversed on administrative appeal
to the Division of Administrative Hearings. 79 In striking
down the board' s ruling, the hearing examiner criticized
the action as anti-competitive:

The purpose of the rule appears to be
to perpetuate a limitation of competition
and reserve to licensed funeral directors
the right to sell coffins or caskets. 

Similarly, the Tidewater (Virginia) Funeral Directors
Association sought an identical ruling from a state court in
an action brought against several area cemeter ies and their
funeral home collaborators. 81 Although the association obtained
such a ruling from the lower court, 82 it has itself been
sued by the state attorney general for violations of the
antitrust laws in connection with the efforts to suppress
ERV sales in the area. B3 The complaint alleges that the
Association and its members engaged in a conspiracy to

See T. Kelly, They call it a 

. . 

, Am. Funeral Director,Feruary 1977, at ese tems are not without consumer
problems, however. It has been reported that the $795 ERV
costs only $75-100 to manufacture, thus raising the pos-
sibility of unconscionable pricing. Moreover, the
use of the term " Eternal" in the trade names may have
the tendency to lead funeral consumers to believe that
remains are preserved indefinitely by the c ralque
and therefore may be deceptive. See Part Two, Section
VI supra at notes 93-115.

Florida Admin. Code Section 21J- 04 (1976).
Florida Cemetery Association, Florida Div.
Hrngs. No. 77-602R, May 24, 1977.

of Admin.,

Id.

Plastic Casket Sets off a Furor in Tidewater , Wash.
ost, l 13 19/7 at 

Washington Post, July 17, 1977 at C5 and Kelly, date on
the ERV, Am. Funeral Director, September 1977 at 

Commonwealth of Virginia ex. rel. Danforth v. Tidewater
Funeral Directors Ass n. , -Civ:-A. No. C-77-501, May 1977.
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harass and disparage the non- association member cemeteries
and funeral homes who were selling the casket/vault combina-
tion.

The Presiding Office s Findings

The findings of the presiding Officer on these issues are
generally consonant with the above analysis. In his discus-
sion, the Presiding Officer focused primarily on the funeral
industry s use of state regulations to block competitive
threats. Specifically, he concluded that state boards have
been used to " restrain, harass, or interfere with the marketing
and sales of . alternative methods of disposition including
pre-need arrangements, cremation services, and contracts with
memorial societies. 84 He also found that industrf peer pres-
sure and other associational activity were responslble for
interference with memor ial societies and the reluctance to
price advertise. 85 Finally, he rendered his opinion that 100%
pre-need trust laws sponsored by the funeral industry were
more restr ictive than necessary to protect consumers and had
operated to revent pre-need sellers from actively enter ing
the market,

The Recommended Rule

Description (Market Restraints)

Section 453. 6 of the rule states:
(a) It is an unfair act or practice for any funeral
service industry member or any formal or informal
association of funeral service industry members to
engage in a course of conduct, in or affecting commerce
as " commerce " is defined in the Federal Trade Commission
Act, for the purpose of preventing or restraining
any of the following:

(1) the advertising, or other dissemination,
of information that is not unfair or deceptive
to consumers regarding the availability or prices

of funeral services and merchandise;

(2) the offering directly to consumers of any
funeral merchandise, services or methods of
disposition ,of the dead;

(3) the operation of a memorial society or an
arrangement between a memorial society or other
group of consumers and a funeral service industry
member or other entity for the provision of funeral

R. P. 40.

Id. 42- and 116.

Id. 49.
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merchandise and services or other methods of
disposition of the dead.

(b) Practices that may constitute or evidence a " course
of conduct" prohibited by paragraph (a) include, but
are not limited to, boycotts, threats, disparagement,
blacklists, and misuse of state administrative or
judicial processes for the purpose of intimidation
or harassment.

Based on the record evidence, the staff has concluded
that restraints on alternatives that compete with funeral
10me offer ings have been imposed by the organized funeral
ndustry and have caused consumers significant economic
njuries. This is true because consumer ignorance about
rices and alternatives is both a cause and effect of the

noncompetitive environment. If funeral directors and other
providers of funeral services and merchandise were allowed
to compete freely and fairly, more information would be
injected into the marketplace. As consumers became aware
of the prices and offerings of various sellers, they would
begin making informed purchase decisions. Resulting alterations
in demand would in turn create further competitive pressures
on funeral firms to lower prices and offer a range of alter-
natives.

However, as we have seen, such competition and its
beneficial results o not exist today, in large part because
of stifling efforts by the funeral industry. The record
reveals numerous specific examples of harassment of funeral
sellers and arrangers inside and outside the organi
industry who attempted to offer low-cost alternat1 es to the
expense of a full funeral service. Funeral directors who
offered and advertised inexpensive funerals, as well as those
who cooperated with memor ial societies, have been sub-
jected to disciplinary action and other forms of harassment.
Immediate disposition companies providing direct cremation at
a low cost have faced strong industry efforts to eliminate
their operation. Finally, sellers of pre-need funeral
services and merchandise, particularly cemeterie who could
offer consumer savings through combination wit ortuary
operations or newly developed merchand ise, have been severely
hampered by the resistance of the funeral industry. Despite
the significance of these private restrictions on the operation
of the market, no state has adopted statutes or regulations
which expressly prohibit the type of conduct involved. 87

In short, the organized industry has done everything
in its power to ensure that consumers would be denied access

The analysis of state laws prepared by CFA shows no
parallel provisions on the state level. Comments of
CFA, VIII- 8 at 8, 36-42. Although some of the conduct
described may be reachable under state antitrust laws,
as the Virginia Attorney General' s suit involving the
Eterna-Rest Vault" indicated note 83, supra

few states seem to have attempted this approach.
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to (1) relevant information about funeral prices and (2)
alteroatives to the full funeral service. Apparently,- the
industry fears that if consumers were aware of pr ices and
options, had access to sellers of alternatives, and could
plan funerals in advance of need, the would not continue
to select the full funeral package which is the most profitable
for funeral directors. The fact that funeral organizations
consider price surveys, price advertising, immediate dispostion
companies, pre-need sellers, memorial societies, and other
consumer or competitive pressures to be a threat to their
existence is revealing. In essence, this extremely defensive
posture evidences the industry s recognition of the fact
that complete information on pr ices and access to al tern-
atives (and the improved comprehension that can result)
might radically alter consumer purchasing patterns andfuneral home profitability. 

The purpose of Section 453. 6 is to remove these artifi-
cial restraints on the funeral marketplace. This provision
is directed at the various forms of harassment which funeral
directors individually and collectively have used against
potential competitors inside and outside the industry estab-
lishment. The recommended rule would declare it unfair to
consumers for funeral directors or industry groups to engage
in activity which limited consumers ' access to information and
alternatives. More specifically, the rule directs its
protections to the three specific types of competitive con-
duct which have been restrained: dissemination of informati
to consumers, availability of alternatives, and the ability of
consumers to plan a funeral in advance.

Modifications

The market restraints provision has been substantially
modified from the initial rule proposal. This provision is
now directed solely at private market restraints, the other
subsections having been moved or deleted. Although the lan-
guage of this section has been amended, the substantive
intent to remove artificial restraints on competition has not
changed. This provision was reworded to more accurately
reflect the focus on protecting the right of umers to
receive information and to have various funeral alternatives
available. The rule now addresses courses of conduct which
have the purpose of preventing or restraining certain other
activities. The old "prohibit, hinder or restrict" terminology
was somewhat redundant and the reference to attempts is no
longer necessary since the rule speaks to the purpose of
such conduct. The operative terms "preventing or restrain-
ing " are broader and include the notions of " prohibiting
and " restricting " from the proposal.

The language in the list of activities which must not
be interfered with is new, although the content is not. The
thrust of the old subsections (a)(l) and (a)(2) have been
incorporated into the new (1)- (3). The protected activity
is now defined as (1) the advertising or dissemination
of funeral information, which includes old references to
advertising of low cost funerals; (2) the offering of any
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method of disposition; and (3) arrangements between funeral
directors and memorial societies or other groups. - which
has been added the latter part of the original subsection
(a) (1) and all of (a) (2).

Subsection (b) of the recommended rule specifies, though
not exhaustively, the types of practices which may compose a
course of conduct" in violation of the rule. This new pro-

vision is not a separate standard, but is intended to amplify
and complement the prohibition in subsection (a).

The other major modification of this rule provision is
the delet i on of the publ ic restr a i n ts sec t ion wh ich would have
preempted state laws restr icting pr ice advertising by funeral
directors. Such regulations exist in a few states and operate
to prevent funeral consumers from receiving pr ice information
through advertising. While there remains no doubt that pr ice
advertising restr ictions are extremely detr imental to the
consumer s interest, it now appears that a federal rule to
override state regulations is not necessary. In light of the
recent Supreme Court decisions striking down similar bans on
the advertising of pr ices for prescr iption drugs and legal
services, it is clear that funeral price advertising pro-
hibitions run counter to the constitutional protection of
free speech and therefore violate the First Amendment.

Subsection (c) of the rule as initially proposed, imposed
a duty on funeral directors not to rely on state regulations
in formulating their pr ice advertising policy. By establ ish-
ing a direct conflict with those state laws which prohibit or
burden price advertising of funerals. the federal rule was
intended to have a preemptive effect. The evidence received
on the record revealed that public restraints on advertising
were not common. Only two states, Massachusetts and
Nebraska. have absolute prohibitions on price advertising.
In addition, other restrictions on price advertising in at
least four states appear to be unreasonably burdensome and
perhaps intended to discourage the advertising of prices.

Mass. Gen. Laws Ann. ch. 112, Section 84; Neb. Rev.
Stat. Section 71-1333 (a) (c). See also T. Sampson,
Pres., Massachusetts FDA, Tx 65 wis, Nebraska
state senator, Tx 5091.

Nevada and Utah prohibit advertising a price "below
the reasonable econom ic cost of mer chand i se, se r v ice,
and overhead. Nev. Rev. Stat. Section 642. 490 and
Laws of Utah Section 11 (b) Rule 4 (1970). West Virginia
has detailed requirements of what must be included
in a price and requires that any advertised price be
effective for one year. West Virginia Rule 20 (c).
The Virginia regulations state that " the interests
of the profession would be best served if its members
refrain from advertising in any form. Virginia Rules,
Regulations, and By-Laws, Article XVIII (2). 

429



Because the issue only affected a few states and _became
somewhat lost among var ious other controversial rule provi-
sions, a full record on price advertising prohibitions was
not developed. Little was offered in the way of justification
for the statutes, although mention was made of professionalism
and the potential for deception. 90 Whatever merit such
defenses may have certainly pales by compar ision with the
strong federal policy favoring the free flow of price infor-
mation.

However, because of the recent Supreme Court rulings on
pr ice advertising prohibitions, we no longer believe that a
specific rule provision to invalidate state laws is necessary.
The case most directly on point is Bates v. State Bar of
Arizona92 in which the Court held that states could not consti-

lonally prevent the publication of truthful advertisements
regarding the availability and prices of legal services.
This result had been foreshadowed by the earlier decision
Virginia State Board of Pharmacy v. Virginia Consumers Council
in which the Court struck down prohibitions on the advertising
of prescription drug prices. 93 In light of the Supreme Court'
full consideration of the issues surrounding pr ice advertising
bans as well as the outcome of those cases, it is clear that
similar state regulations applicable to the funeral industry
could not withstand consitutional challenge. Therefore,
funeral directors who wish to pr ice advertise but have been
prevented from doing so by state regulations may now proceed
wi th confidence to disseminate pr ice information. If the two
state statutes are not repealed in the legislatures or ruled
upon by attorneys general first, any attempt to enforce
these laws should be blocked by the courts.

See , S. War ing, Massachusetts funeral director,
Treas., NFDA, Tx 651.

In fact, these same arguments have been expl ici tly
rejected by the Supreme Court rulings discussed infra
and by the Commission Staff and Presiding Offi r a ter
a full development of the issues in the eyegl s rulemaking
proceeding. See note 19, supra

433 S. 350 (1977).

425 S. 748 (1976).

We should note that the possibility that a funeral
director could be required to subject himself to the
expense of resisting a disciplinary action before his
constitutional right to advertise prices is vindicated
is not reason to retain the rule provision. The rules
which have preemptive effect are designed to operate
as defenses to state prosecution and therefore offer
no greater procedural protection and far fewer substantive
benefits than the ability to exercise a constitutional
r igh t.
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Finally, the other state re str ict ions wh ich do- not
amount to outright bans on price advertising deserve t rther
comment. While these laws are not, patently unconstitutional,
their validity is drawn into serious question by the recent
actions of the Supreme Court. The two provisions regarding
advertising of certain low prices appear to be extremely
vague and equally lacking in justification. Given the
constitutional protection for advertising which must be
outweighed by state interests, it is not at all clear that
such prov is ions would enj oy con t inued val id i ty.

The disclosure and effectiveness requirements of the West
Virginia statute and the policy statement by the Virginia
board are likewise questionable in their burdening of pr ice
advertising. Such affirmative requirements can have the
purpose and effect of discouraging price advertising. Moreover,
it is unlikely that such burdens, particularly the require-
ment that any advertised prices be effective for one year,
could be justified on the argument that any other type of
funeral advertising is deceptive. Therefore, all state
restr ictions on pr ice advertising should be reevaluated in
light of the recent Supreme Court decisions and the policy
favoring dissemination of truthful price information on which
they were based.

Finally, as noted earlier,
has been moved to the telephone
(a) (3) .

the price availability notice
pr ice disclosure section 453.

Operation and Analysis

This provision of the recommended rule is esigned to
prohibit future efforts by funeral directors and others to
prevent consumers from receiving information and having a full
range of funeral alternatives available. The rule is framed
in broad terms to encompass the var ious types of interference
with the market which have occurred in the past and can con-
tinue in the future unless checked. Because the prohibitions
are broad, it is important that this report and the Commission
Statement of Basis and Purpose provide a detailea xplanation
of the operation of the rule so that the nature-cf the pro-
hibited conduct is clear. The two pr incipal issues in under-
standing the intended coverage of the rule are to whom it
applies and what conduct is prohibited.

By its terms, the rule applies to individual funeral
service industry members, and to informal or formal associa-tions. From the record it appears that trade associations,
in particular NFDA and its state and local affiliates,
have been the inst ig a tor s, coord ina tor sand ac t i ve (though
sometimes behind the scenes) participants in many of the
past efforts to obstruct price advertising, memorial ociety
arrangements, pre-need offerings and direct cremation com-
panies ' operations. Less formalized groups of funeral

See Part Two, Section VIII (C) (1) (a).
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directors acting in concert or conspiring with one another
are also covered by the rule s prohibitions. However, the
rule is not limited to actions that result from conspiracies
or concerted conduct: individual industry members are covered
as well.

The rule is not addressed, however, to state authorities,
incl ding the licensing boards acting in furtherance of their
official duties. As previously noted, the record of rules and
regulations adopted and enforcement activities of state
funeral boards evidence a clear propensity toward restr icting
competition among funeral directors and from outsid

97 It
is also clear, however, that under 

Parker v. Brown states
and their instrumentalities may not always be accountable
under antitrust laws for their activities, even if they
have clear anticompetitive effects. 99 Parker was a Sherman

Act case, however, and the Court based 
ts decision on

Under the common law certain unfair trade restraints
have been actionable even if committed by individuals,
such as the torts of trade disparagement and interference
with contractual relations. See W. Prosser, Torts
sections 92-95 (1971): FederalTrade Commission, Unfair
Competition at Common Law, section 2 (1976): S. Oppenheim,
Unfair Trade Practices, Ch. 5, section 1 (1974). Since
the rule is not intended to interfere with an individual'
First Amendment rights of association or free expression
and a businessman s ordinary perogative of choosing
who he will and will not do business with, the rule
application to individuals must necessarily b-alance that
right against the evidence of the use of the particular
practices in a restrictive pattern or overall plan.
See discussion of practices covered at notes 103-132,
Inra See also CMA Management Letter, Nov. 9, 1977
at 

See Part One, Section III, supra

317 U. S. 341 (1943).

The Parker doctrine has been the subject of extensive
commentary in the legal literature. 

See , Posner,

The Pro er Relationshi Between State Re ulation andt. e e era Antltrust Laws, NYU L. Rev. 
Note, 43 U. Cin. L. Rev. 61 (1974): Comment, 84 Yale
J. 1164 (1975); Verkuil, State Action, Due Process

and Antitrust: Reflections on Parker v. Brown
Colum. L. Rev. 328 (1975): Handler, Current Attack

on the Parker v. Brown State Action Doctrine , 76 Colum.

L. Rev. 1976 ); Note, C. In us. & Com. L. Rev.
511 (1975): Note, The State Action Exemption and Antitrust
Enforcement Under the Federal Trade Commission Act

Harv. L. Rev. 7 15 (1976) : Note, C. In us. &

Com. L. Rev. 370 (1977).
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a reading of the legislative history of that sta
181

lQO
Recent cases have narrowed the Parker exemption, but
it may remain as an impediment to mposition of liability
on state agencies for anticompetitive behavior.

In recognition of this fact, the staff has refrained
from including state funeral boards within the coverage
of the market interference provision at this time. 
sta te board actions to restrain competition continue,
the Commission may have to take further action in spite
of Parker v. Brown. 102

100

101

102

See 317 U. S. 351. An elaborate argument for a qualified
application of Parker based upon a substantive evaluation
of state anticompetltive regulations is provided in Slayter,
Antitrust and Governmental Actions: A Formula of Nar
rowlng Parker v. Brown N. U. L. Rev. 71 (19

). 

add on, as een suggested that the balance between
state rights and the antitrust laws should be evaluated
somewhat differently in the context of FTC enforcement
and that Parker should not be interpreted as foreclosing
action by the FTC for anticompetitive practices by state
instrumentalities. See Note, The State Action Exemption
and Antitrust Enforcement Under the Federa Tradecomission Act , 89 Harv. L. Rev. 5 (1976).

See, , Goldfarb v. Virginia State Bar, '421 U. S. 773
75); Cantor v. Detroit Edison Co., 428 U. S. 579 (1976).

Cantor has been interpreted by some as a clear signal to
ower courts to apply more conservatively the st ate action

exemption. See, e. , Note, 60 Marq. L. Re 952, 962
(1977). Even more recently, the Supreme Court held that
the Sherman Act applies in some cases to state and local
government entities. City of Lafayette, Louisiana v.
Louisiana Power and Light Co, 46 U. W. 4265

Many commentators have stated that Parker should belimited in scope. For example, some cases Lnerpreting
Parker have established a three pronged test for entitle-
ment to the state action exemption, the elements requir-ing: (1) a leg iSlatively-created entity; (2) furtherance
of an express public policy; and (3) express statutory
authorization to utilize anticompetitive means to achieve
the specific governmental purpose expressed. See TravelersInsurance Co. v. Blue Cross of Western Pennsylvaia,
298 F. Supp. 1109 (W. D. Pa. 1969); Whitten v. Paddock
Pool Builders Inc., 424 F. 2d 25 (1st Cir. 1970). Various
funeral board regulations or enforcement actions may be
assailed because they do not satisfy the second orthird criterion. Also, in Cantor v. Detroit Edison Co
428 U. S. 579 (1976), the Supreme Court' s test suggests
that the regulatory activity may be exempt only to the
extent that it is necessary to protect achievement of
the aims of the particular legislation linking the

(Continued)
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The rule defines as a violation a " course of conduct"
which has as its purpose to prevent or restrain the ' offering
to consumers of information or various alternative means of
disposition of the dead by the use of tactics such as those
d€scr ibed in subsection (b). , Thus, a viol-ation requires a
ser ies of acts or practices which establish a pattern from
which a purpose to injure competition or restrict consumer
choice can be inferred. The rule is not meant to impose
liability for an isolated incident of a funeral director
expressing displeasure with a competitor by making remarks
which might be termed disparagement, 103 making an idle threat,

or simply deciding as an individual to cease doing business
with a competitor, supplier or a memorial society. Such
behavior may be inspired by many different motives. However,
if the same practices are used , repeatedlyl04 or in combination
with other practices that together serve to harrass or intim-
idate those funeral industry members, direct cremation com-
panies or others who seek to offer viable competitive choices,
the pattern of behavior may constitute a violation of the
rule . 105

102 Continued

103

104

105

activity to the state. See Note, 60 Marq. L. Rev.
952, 958 (1977). In City-f Lafayette, Louisiana v.
Lousisana Power and Light Co ., 46 U. W. 4265 (1978),
the Court also examined the extent to which a state
action exemption would frustrate the purposes of the
federal antitrust statutes. Thus, if state board
activites continue to keep information and alternatives
from consumers, they could be seen to be in violation
of the FTC Act and therefore would not qualify under
the exemption.

While the rule does not define isolated acts of competitive
disparagement asa violation, it in no way limits what-
ever liability may attach to such behavior under the
common law or state statutes, regulations or ru

The pattern of repetition may be established by one
initiator and one or more targets, or one target and
several initiators employing the same tactics. Examples
include continuing trade association restrictions
on anyone engaging in price advertising or participating
in arrangements with memorial societies, or efforts by
several funeral directors to cut off a price advertiser
trade embalming work.

For example, Telophase, the first direct cremation com-
pany, faced funeral director efforts to cut off access
to a crematory and to a pick- up service, a number of
lawsuits, complaints to the health department, disparage-
ment of its service directed to potential consumer users
and the li ke.
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The "preventing or restraining " language is intended
to make clear that the rule applies to efforts directed
at complete elimination of competitive offerings as well
as attempts at partially impeding, hampering or obstructing
such offerings. In addition, successful completion of
the intended anticompetitive result is not required for
a rule violation.

Subsections (a) (1) - (a) (3) describe the variety of com-
petitive offerings which the record evidence has shown to have
been, or may be in the future, the targets of efforts to
restr ict competition and the choices available to consumers.
The first subparagraph concerns the advertising or other
dissemination of funeral prices and offerings. As we dis-
cussed earlier, the ignorance of funeral consumers is in part
responsible for their vulnerability and that ignorance is
often due to the conscious efforts of the funeral industry to
stifle the flow of information. The most obvious example of
this effort is the ban on price advertising which existed
formally in the funeral director association codes of ethics
for decades and continues to operate informally through
peer pressure. To the extent that such formal provisions
are still present in state association codes of ethics, 106
they will be rendered completely unenforceable by this
rule.

Elsewhere, the ban may be less formal, sometimes based on
a tacit agreement. In most parts of the country, funeral
directors who advertise prices have been considered mavericks
or renegades by the mainstream of the organized industry. 107
While no regulation can change the attitude of traditional
funeral directors that the advertising of prices is i6mehow
unprofessional, " the rule will prohibit efforts to stop

those who do wish to use this method of providing information.
The rule will not interfere with the ability of an individual
funeral director to freely decide that his firm should not
advertise, but it will prohibit him from imposing that deci-
sion on members of the industry who feel otherwise.

Implicit in the provision is the limitation that only
information that is not unfair or deceptive to cCJsumers is
protected. This regulation is not intended to ban the
legitimate reporting, investigation, or disciplining of
deceptive advertising by funeral directors and associations,
through the appropr iate legal channels. However, if such
activity is based upon the idea that all pr ice advertising is

106 Even though continued use of price advertising bans
by NFDA affiliates constitutes a violation of NFDA'
consent decree with the Justice Department, the record
reveals that such bans are still included in some
codes of ethics. See R. O, 114- 15 and I-A- 126.

107 This is not as true in California where price advertising,
is done by a major firm such as Forest Lawn.
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inherently deceptive, or it is intended solely to harass the
advertiser, the rule may be violated.

The second subparagraph concerns attempts to restr ict
the availability of a variety of alternatives for disposi-
tion of the dead. The broad language is intended to prevent
interference with competition from funeral directors who
wish, to offer economical tradi nal funerals, 108 3implified

al ternative forms of funerals, 0 or cr rTytions, 11 companies
specializing in immediate dispositions, those offering

108

109

110

111

Because a funeral director who offers inexpensive
funerals can increase his case volume by communicating
the advantage of his pr ices over those of his competitors,
price advertising is often associated with the offering
of relatively low-cost funerals. Some funeral directors,
however, offer modestly-priced funerals without price
advertising, counting on word-of-mouth or other ways of
informing consumers of their reasonable prices. They
should have the same right to market their competitively-
pr iced funerals free of interference as those who have
chosen print or broadcast media advertising as their
preferred means of communicating their offerings to
the publ ic. 

In recent years, there has been an increased use of
forms of funerals that are flexible and adaptive to
the needs and wants of particular individuals instead
of heavily emphasizing only funerals with embalming,
viewing a funeral service and a procession pre eding
cemetery interment. Such var iations on the form of
funeral emphasized by most funeral directors deserve
to have their acceptance by consumers tested in the
market, free of interference. See , Mortuary
Management Intervlew, E. Purdy, Sea. Ex. 3; The Challange
to Change, Sea. Ex. 12 (Daly).

The strong antagonism of many funeral directo toward
cremations has been documented elsewhere. Tre greater
profit potential of traditional funerals or ideological
disapproval are enough reasons for many funeral directors
to refrain from promoting cremation and to actively dis-
courage its use in various ways. One interesting form
of discouragement was indicated by a witness who said
that the local newspaper had orders from the funeral
industry not to use the word cremation in the obituary
columns or any place in the newspaper. T. Sherrard,
counsel, co- founder, Telophase Society, Tx 7952.
Some funeral directors have, however, sought to aggres-
sively seek out cremation business, but have been
subject to substantial pressure from their peers.

Examples include the Telophase Society and the Neptune
Society in California and the National Cremation Society
in Florida, all of whom have experienced considerable
interference and harrassment from funeral industry members.
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before-death funeral pl ans l12 and others who seek to lawfully
offer alternative products or services relating to disposition
of the dead. 113 Although funeral directors should be allowed
to voice their displeasure toward companies that offer non-
traditional funerals, they cannot be ermitted to interfere
with these new competitive threats.

The third subparagraph is aimed at preventing interference
with memorial societies, cooperative plans or other arrange-
ments by groups of consumers which provide funeral products
and services or which assist individual consumers in arranging
for the disposition of their dead through other providers.

112

113

114

Before-need arrangements have been offered by funeral
directors themselves, by cemeteries or combined cemetery-
mortuary operations or by var ious other forms of pre-
arranged funeral plans. As noted elsewhere, there
has been a long history of disfavoring pre- arrangements
by traditional funeral directors. Robert Ninker,
Executive Director of the Illinois FDA, expressed
it in these terms: " What PIAA needs is the business
end of the leg islatures ' boot right where it will
get the most attention. Kelly, Pre-Need Funeral
Trusts, Am. Funeral Director, May-r77 at 28.

There has been extensive discussion of this issue in
industry trade journals. See , Kelly, They
Call it A. Am. Funeral Director, February 1977
at 22; More About the Controversial Catafalque , Am.
Funeral Director, June 1977 at 24. See also Kelly,
date on the ERV , Am. Funeral Direc tor Sep t. 1977 atDurlng t ast seve al years an active hostility

has developed among funeral directors toward the sale
of re- usable catafalques, which obviate the need for
purchase of both a casket and bur ial vaul t. If require-
ments of caskets for cremations are prohibited by the
rule, there may be a greater impetus toward the sale of
var ious alternative containers suitable for xpensive
cremations and toward the use of rental caskets or cata
falques for viewing, with actual burial or cremation in
a simpler, less expensive container.

Commenting on rental caskets generally, Stewart Hausman
Executive Director of the New Jersey FDA noted, that "
its credit, the unit (catafalque) maintains our espoused
emphasis on the funeral with the body present. 
certainly has no advantage as a container for immediate
disposition. " Mr. Hausman urged funeral directors not
to " lose control of the product" or to " lose even thelimited market rental caskets may have. We must seek
to hold the entire market. In this way each family
needs can be met by fully licensed and qualified personnel.
More About the Controversial Catafalque , Am. Funeral

rector, February 1977 at 24.
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The provision covers repressive actions against the cQnsumer
group itself or against any funeral director or supplier
of funeral products or services who participates in such
arrangements.

The record makes abundantly clear that funeral directors
have actively opposed memorial societies for some 20 years and
have undertaken to interfere with them by disparagement, threats
to cooperating morticians and other forms of harrassment. 115
Many funeral directors maintain that memor ial societies serve
no useful purpose because funeral directors will do every-
thing that they do without charging any membership fee. The
fact that memorial societies have expanded in the past decade
in the face of continuing funeral industry opposition suggests
that many consumers do see in them services and value that
is not provided by funeral directors. If the services of
non-profit memorial societies are not equal to their member-
ship costs, they will lose their consumer followings without
the need for active interference by funeral directors. Such
interference cannot be rationalized as benefiting consumers.

Subsection (b) is designed to give guidance as to
the kinds of practices which, if part of a course of conduct,
would constitute a violation of the rule. The specific
practices cited represent a nonexhaustive list of what
behavior , is unfair It should be noted that virtually
all of the practices listed under subsection (b) have
been held unlawful in other contexts as violations of the
Sherman Act, the Clayton Act or Section 5 of the FTC Act.
The rule seeks to apply and interpret these practices and
their underlying antitIust and consumer protection pr inci-
pIes to the specific context of the funeral market
should be noted, however, that Section 5 of the FTC Act'
proscr iption against unfair practices incorporates the
prohibitions and is broader than the letter and the spirit
of the antitrust laws . 116 possible violations of the
rule would be evaluated in that light.

Boycotts or concerted refusals to deal (both pr imary
and secondary) and blacklists used to effectuate tm m as
a means of inflicting economic injury on a compe(lor have
long been held to be unlawful. They are a violation of
the Sherman Act, 117 Clayton Act, 118 and the Federal Trade

115
See notes 38-53, supra

116 See FTC v. Motion picture Advertising Service Co.,
. 392 (1953); FTC v. Cement Institute, 333 U.

(1948); Sperry and Hutchinson v. FTC, 405 U. S. 233

344
683
(1972) .

117
See, , Eastern States Retail Lumber Dealers Associ-
ati on v. U. S. 600 (1914).

118 See Clayton Act, section 3, 15 U. C. Section 14 (1976);
Dic tograph Products, 50 FTC 281 (1952), aff' , 217 F.
821 (7th Cir. 1954), cert. , denied , 349 U. S. 940 (1955).

438



Commission Act. 119 Threats, scare tactics, intimidati;n
and other forms of harassment and coercion have likewise
been held to be unfair under Section 5 of the FTC Act . 120

Similarly, disparagement or defamation of competitors and
their offer ings has long been held to be an unfair trade
practice and an unfair method of competition. 121 From the
record, it appears that such tactics have been employed or
threatened against direct cremation companies, price adver-
tisers and morticians who have cooperated with memorial soci-eties. If such tactics are employed to restrict the activi-
ties descr ibed in subsect ions (a) (1) - (a) (3), they may const i-tute a violation of the rule.

The language "misuse of state administrative or judicial
processes for the purpose of intimidation or harrassment"

119

120

121

See, 

~~~

, Nat' l Harness Mfrs. Assn. v. FTC, 268 F. 705
TTh 1920); See also Fashion Originators Guild v. FTC,
312 U. S. 457 (1941) Whol esale Dry Goods Institute v. FTC
139 F. 2d 230 (2d Cir. 1943); 2 Ca11man, Unfair Competition
Trademarks and Monopolies, Section 36-38 (1968). For 
variety of other commentaries on the illegality of con-
certed refusals to deal, see , Barber, Concerted
Refusals to Deal Under the Federal Antitrust Laws , 103
U. Pa. L. Rev. 847 (1955); Note, 71 Harv. L. Rev. 1531
(1958); Comment, 30 U. Chi. L. Rev. 171 (1962). See
also Comment, " Political" Blacklisting in the MotlnPIure Industry: A Sherman Act Violation , 74 Yale
L. J. 567 (1965); Woolley, Is a Boycott A Per Se Violation
of the Antitrust Laws?, 27 Rutgers L. Rev. 773 (1974

See, , In re Gold Medal Farms, 29 FTC 356 (1939); InreBrunswick Balke-Collender Co., 35 FTC 736 (1942); Lane
v. FTC, 130 F. 2d 48 (9th Cir. 1942); In re Western Con-
fectioners Assn., 34 FTC 1431 (1942); In re ' rbert A.
Howell, 62 FTC 1240 (1963).

See, e.g., Perma-Maid v. FTC, 121 F. 2d 282 (6th Cir.ygl);- re Townecraft Industries, Inc., 55 FTC 255
(1958). The issue of disparagement of competitors
is analyzed in detail in 2 Callman, Unfair Competition
Trademarks and Monopolies, Sections 39-47 (1968). See
also , Wolff, Unfair Competition by Truthful Disparageent
47 Yale L. J. 1304 (1938); Comment, The Law of Commerical
Disparagement , 63 Yale L. J. 65 (195 ); Baum, Truthtul
Disparagement Under the Federal Trade Commission Act
51 Trademark Rep. 1081 (1961); Symposium, Honest Truth
or Unfair Competition , 53 Trademark Rep. 225 3);
Developments in the Law , 77 Harv. L. Rev. 888, 893-905
(1964); Note, 25 Baylor L. Rev. 527 (1973).
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is designed to prevent improper invocation of official
processes by the filing of repetitive or baseless complaints
with state boards or lawsuits in the courts. The Commission
has previously held that the filing of yexatious lawsuits
is unfair 122 even though they may be successful

123 and

proper under state law. 124

, It is clear from the record that the funeral industry has
attempted to minimize competitive threats from pric
advertising, pre-need offerings, direct cremation companies
and most recently from sellers of casket/vaul t units both

by the filing of lawsuits and by invoking the aid of the
state regulatory mechanism. Since the state boards are
almost exclusively composed of funeral directors who likewIse
stand to lose from the shift of consumer patronage to competitors,
boards have on many occasions been sympathetic to and coopera-
tive with such anticompetitive endeavors. The rule is
intended to prevent this form of interference with competition
and the choices available to consumers which can be a particularly
effective means of repression because it is backed by the
threat of the ultimate sanction-- loss of license and the
ability to do business.

The force of the rule s prohibition is qualified somewhat,
however, by the fact that the right to petition the government
and its instrumentalities enjoys, to some degree, constitutionalprotection. Specifically, the Supreme Court has held,
in cases collectively referred to as the 

Noerr-Pennington

122

123

124

See, , In re Western Confectioners Assn., 34 FTC 1431

(T42); In re Automatic Voting Machines Corp., 47 FTC 1068
(1951); Chamber of Commerce of Minneapolis v. FTC., 13

2d 673 (8th Cir. 1976).

In re Sperry & Hutchinson , 73 FTC 1099 (1968), the Commission
held that S & H s successful filing of a number of state
court lawsuits to suppress trading stamp exchanges was
anticompeti tive and unfair even though the lts were almost

all successful. The Supreme Court remanded the case on
other grounds. 405 U. S. 233 (1972).

In re Sperry & Hutchinson, 73 FTC 1099, 1193-1200 (MacIntyre,
Commissioner). In iegel v. FTC , 540 F. 2d 287 (7th Cir.
1976), the Seventh lrcult a lrmed the Commission s rul-
ing that Spiegel' s filing of collection lawsuits in courts
distant from the residences of consumers with a resultant
high default rate was unfair despite Spiegel' s compliance

with appl icable state 1 aw venue prov is ions.

Sperry Hutchinson and Spiegel are significant for their
recogn tion that even though there is aright to use the
judicial process, even properly filed and successful law-
suits may constitute an unfair practice, the lawsuit need
not be baseless.
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doctrine, 125 that no violation of the antitru t lawi can be
predicated on efforts to influence the passage or enforcement
of laws, even if the purpo e and effect of such efforts
is to eliminate or restrict competition. 126

The Noerr-pennington exemption from antitrust liability
applies with greatest force to lobbying efforts before legis-
lative bodies, to safeguard access to the lawmaking process of
government. While it also applies to concerted activity toinfluence adj ud icative or regulatory functions, attempts to use
licensing boards for ar. icompetitive ends may be less insulated
from antitr

~~~

scrutiny than other efforts to influence thegovernment. The Noerr-Pennington exemption may be unavail-
able if the efforts to nfluence public officials are a mere
sham to cover what is nothing more than an attempt to inter-
fere with the business relationships of a competitor, 128
if the influencing efforts involve the dissemination

125

126

127

128

See, Eastern R. Presidents Conference v. Noerr Motor Freight,Tn. 365 U. S. 127 (1961); United Mine Workers v. Pennington,
381 U. S. 657 (1965). See also California Motor Transport
Co. v. Trucking Unlimi ted S. 508 (1972).
The applicability of Noerr-Pennington as a limitation on
the FTC enforcement authorlty for unfair practices and
unfair methods of competition is not entirely clear.
Most cases have arisen under the Sherman Act, not the
FTC Act. While the Sherman Act can be used by private
litigants to achieve their own particula int rests,
Commission action is required by law, 15 U. C. 45(b)
(1970), to be in the public interest. The potential
availability of treble damages for Sherman Act violations
has also been a factor in applying Noerr-pennington
to limit antitrust liability. Particularly, if the
state supervising entity shares the same members and
objectives as the group seeking to achieve anticompetitive
enforcement or officially- sanctioned harrassent of com-
petitors, a Commission determination that e action is
unfair may not be foreclosed by Noerr-Pennington
See, , Comment, Lobbying Before Licensing Agencies
HOrr-pennington Reassessed , 5 Boston U. L. Rev. 90

71); Note, 86 Harv. L. Rev. 715 (1973). Efforts to
influence boards with regard to their adjudicative author-
ity to determine possible violations of the licensing
laws may also be less protected from antitrust scrutiny.
See , Metro Cable Co. V. CATV of Rockford, Inc.,
516 F. 2d 220 (7th Cir. 1975).

See Eastern R. Presidents Conference v. Noerr Motor Freight,
Inc . 365 U. S. 127 (1961); California Motor Transport Co.
v. Trucking Unlimited, 404 U. S. 508 (1972); Israel v.
Baxter Laboratories, 466 F. 2d 271 (D. C. Ct. of App. 1972).
See also Aloha Airlines Inc. v. Hawaiian Airlines,

(Continued)
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of false or misleading information 129 or if the ublfc-
official is a participating member of the anticompetitive
conspiracy. 130 From the record it appea s that some of

these conditions may well have been present in the previous
instances of board efforts to suppress price advertising and
direct cremation companies.

The S & H and Spiegel decisions also illustrate that the
courts may uphold Commission determinations that certain
rights to use the judicial process may be exercised in a
manner that is unfair. Thus, it is doubtful that funeral
directors and their associations can ignore the rule ' s pro-
hibitions on market interferences with impunity by the simple
expedient of having the restrictions, harrassment and inter-
ference emanate from the state board instead of the associ-
ation. As previously established, 131 boards commonly share
the leaders, attitudes, objectives and tactics of the associ-
ation and it is often difficult to distinguish where associ-
ation behavior ends and official board action begins. 

For

this reason, funeral directors who engage in a pattern of har
rassment and intimidation while wearing both association and
state board hats may not avoid liability for any violations
of the rule simply by virtue of their board membership.

In addition; if boards continue to engage in, or step up,

their anticompetitive activities, they may face more and more
legal challenges to their actions on grounds that the board
actions are ultra vires : in view of their anticompetitve
effects they violate the board' s duty to act in the public

128 Continued

Trade Cases (CCH) 74, 234 (1972) in which the court
noted that the complaint allegations fell within the
sham exceptions when they claimed that the defendant
had acted "with the predatory intent and purpose of
eliminating plaintiff as a viable competito and
with full knowledge of the impact on the 1*aintiff
and with the intent of injuring the plaintiff.

129 See Note, Noerr, pennin toncale to Fl ln Fa se In
Commission, 46 Tul. L. Rev.

and Parker Defenses
ormatlon Wlt State
526 (1972).

I na 1 i-
u ator

130 See,
( 9t
( 3rd

, Harman v. Valley
Clr. 1964): Duke & Co.
Cir. 1975).

National Bank, 339 F. 2d 564
v. Foerster, 521 F. 2d 1277

131 See Part One, Section III (D) and (D) (1), supra
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interest. 132 Finally, to the extent that boards continue
to exhibit an inclination to thwart competition in their
actions, they may accelerate pressures to reconstitute board
membership with a majority of non- funeral directors under
state sunset law reviews. The intended enforcement policy of
the rule is, in any event, to prohibit efforts which attempt
to use the licensing board to limit competition and consumer
choices or to harrass and intimidate competitors. The rule is
intended to be enforced to the fullest extent constitutionally
permissible.

132 Just as anticompetitive implications are an intimate
part of federal agency responsiblities to act in the
public interest, so must any responsibility of state
agencies to act in the public interest include a duty
to take account of anticompetitive effects of their
actions. As some have noted, if private parties with
an interest in the outcome are intimately involved
in the regulatory process and interfere with its integrity,
regulations which on their face seem to take account
of anticompetitive issues may not in fact do so.
See Northern Natural Gas Co. v. FPC, 399 F. 2d 953
958 (D. C Cir. 1968); Slayter, Antitrust and Government
Action , 69 N. U. L. Rev. 71, 97-101 (1974); Posner,
The Proper Relationship Between State Regulations

the Ant trust Laws, 49 NYU L. Rev. 693, 726 (1974).

In such circums,tances, the antitrust insulation provided
by Noerr pennington may be quite thin. Cases -such as
Ashville Tobacco Bd. of Trade v. FTC , 263 F. 2d 502 (4th

r. 1959) and Norman s on the Waterfront v. Wheatly
444 F. 2d 1011 ( r. 197 lustrate t at 

state-established regulatory body is a captive and
tool of those being regulated, its activites may not
be recognized as activites of the state which deserve
exemption from application of the antitrust laws.
See also Note, 18 B. C. Indus. Com. L. Re :nO (1976).
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Section ADDITIONAL RULE PROVISIONS

The Recommended Rule

Description Definitions

Section 453. Defini tions.

For the purpose of this part, the following terms
and definitions shall apply:

(a) Accounting year

. "

Accounting year " refers to
the particular calendar year or other one-year period, utilized
by a funeral service industry member in keeping financial
records for tax or accounting purposes.

(b) Alternative container . An " alternative
container " is a non-metal receptacle or enclosure which is
less expensive than a casket (such as cardboard, pressed-
wood or compos i t ion con ta iner s, and pouches of canvas 0 
other material), and of sufficient strength to be used to
and transport human remains.

hold

(c) Casket . A " casket" is a rigid container which
is designed for the encasement and burial of human remains and
which is usually constructed of wood or metal, ornamented, and
lined with fabric.

(d) Cremation

. "

Cremation " is a heating process
which reduces human, remains. For purposes of this rule,
cremation " is understood to include calcination. 

(e) Crematory

. "

Crematory" refers to an
establ ishment wh ch performs cremation.

(f) Display To " display" is to show to customers
funeral merchandise which is offered for sale without special
ordering, in a selection room maintained by a funeral service
industry member, a manufacturer, a wholesaler, supplier, or
any combination thereof, or by other means sucrras photo-
graphs or catalog.

(g) 

Full services of funeral director and staff
Full services o f funera l d Irector an sta ff" ers to the
services, not covered by other categories on the general
price list (S 453. 5(3)(1)) or agreement for services selected
(S 453. 5(f) (1)), which are provided by the funeral service
industry member in the arrangement and superv ision of a
funeral, such as planning, arranging and supervising the
viewing, ceremony, procession, and other funeral activities;
obtaining necessary permits and placing obituary notices.

(h) Funeral merchandise

. "

Funeral merchandise
consists of goods, sold or offered for sale directly to
the public, or used by funeral service industry members
incident to the provision of funeral services.
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(i) Funeral services

. "

Funeral services " consistof services performed incident to: (1) the care and prepara-
tion of deceased human bodies for b rial, cremation or other
final disposition; (2)' the arrangement, supervision or
conduct of the funeral ceremony and/or the final disposition
of deceased human bodies.

(j) 

Funeral service industry member . A " funeral
service industry member " is any person, partnership or cor-
por a tion, incl ud ing any employee or agen t ther eof, eng agedin the business of selling or offer ing for sale, directly
to the public, funeral services and merchandise.

(k) Memorial society . A " memorial society " is anon-profit, membersh p association which assists members in
obtaining information and making arrangements for funerals,
cremations, or other methods of disposition.

(1) Minimum services of funeral director andstaff

. "

Minimum serv ces of funeral d rector and staff"
refers to the services, not covered by other categories on
the general price list 453. 5(3)(1)) or agreement for serv-ices selected r 453. 5(f)(1)J, which are provided by the
funeral service industry member in connection with immedi-
ate cremation or burial, or delivery of remains for shipment,
such as obtaining necessary permits and arranging for the
disposition or shipment.

(m) Offer for sale To " offer for sale " is to
make available for purchase or to suggest the. availability
of funeral merchandise or services for purchase by use of
advertising, promotional materials, the showing or stocking
for sale of merchandise, or expressions, direct or indirect,
of a willingness to furnish services or merchandise to the
public for a retail price.

(n) Outer burial container An " outer burialcontainer " is any conta ner or enclosure which 

.,.. 

placed
in the grave around the casket including, but-nt limited
to, containers commonly known as burial vaults, grave boxes,
and grave liners.

The first subsection of the rule is entirely defini-tional. Because the terminology employed in the rule has
significant substantive impact on particular provisions,
these terms must be clearly and precisely described.

Modifications

A number of definitions in the original
have been amended. Several definitions have
while others have been eliminated.

proposed rule
been added,

Definitions which were amended to clar ify but not to
substan t ively change any mean ings are those of " account ingyear,

" "

alternative container " (in place of " suitable con-tainer

), "

crematory,

" "

funeral merchandise,

" "

funeral
service industry member,

" "

memorial society " and " funeral
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services. The definitions of " immediate cremation," "-stand-
ard funeral service pac age" and " adult funeral services
were omitted because the terms are no longer employed in
the rule. The definition of " customer " was deleted because
the concept should be understood in its common sense meaning.
The previous definition attempted to broaden the common mean-
ing , of customer by including potential customers. However, to
avoid any possible confusion, the rule now utilizes the word
anyone " or " person " when this broader coverage is intended.

Three definitions have been substantively amended.
Cremation " now refers more generally to the heating process
and, now includes the process of calcination. The amendeddefinition of " offer for sale " is more precise and includes
the display or stocking of merchandise as well as the
affirmative representation through advertising and other
promotions that merchandise and services are available. The
term " outer burial container " was substituted , for " interment
receptacle The portions of the former definition referring
to casket protection and to prevention of the collapse of a
grave have been omitted because they were unnecessary and
possibly mislead ing.

Three definitions have been added. " Full services of
funeral director and staff, " which appears in the funeral
home s general price list 453. 5(e)), is defined to include
those services attendant to a traditional funeral. Those
services -attendant to an immediate disposition or shipping
case are covered by the term "minimum services of funeral
director and staff.

The definition of " to display " was added to clarify
that rule provisions using this term are intended to apply
to merchandise which is available without special ordering
regardless of the manner in which it is shown to customers.
For example, the requirement that less expensive caskets
be displayed in the same manner as other caskets and that
casket prices be disclosed applies not only to merchandise
which is physically present in the funeral home, ~but also to
that which is shown to customers in a manufactu ' s showroom
or by other means, such as photograph or catalog.

The Recommended Rule

Description (Retention of documents)

Section 453. Retention of documents

To assure compliance with the provisions
of this part and to prevent future use
of the unfair and deceptive practices
it prohibits, all funeral homes subject
to the provisions of this part shall be
required to retain and to make available
for inspection by Federal Trade Commission
officials, upon request, true and accurate
copies of records adequate to disclose
compliance with 453. 2(b) (embalming
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without permission); the written disclosures
or price lists required by 453. 5(b) (1)
(casket price list), (d)(l) (outer
burial container disclosur and price
list), and (e) (1) (general price list),
and all revisions thereof, for at least
three years after the date of their last
distribution to customers, and a copy
of each selection agreement signed by a
customer, as required by 5 453. 5(f)(1)
(agreement for funeral services selected),
for at least three years from the date
on which the agreement was signed.

This provision requires the funeral director to retain
certain records for at least 3 years and to make them avail-
able to Federal Trade Commission officials upon request for
inspection. The purpose of the provision is to encourage
and facilitate checks of compliance with the rule. As such,
the provision is one designed to prevent future use of unfair
and decept i ve pr ac t ice s. The FTC Ac t as amended by the Mag-
nuson-Moss/FTC Improvement Act, l authorizes commencement
of a direct court suit to recover civil penalties if the
rule is being violated. The document retention requirement
will make it feasible to efficiently detect rule violations
and thus to enforce the rule Consequently, it will serve
as a deterrent to would be violators as well. The retention
of documents requirement will also assist in the settlement
of disputes and misunderstandings between funeral directors
and their customers The filed price lists will document
what the prices were and what was offered for sale. The
agreement will document what the consumer actually selected
and what the funeral director agreed to provide and the price
to be charged. The retained documents can also provide dated
information useful in the collection of objective empir ical
data on prices and practices and on the effects of the rule.

Modifications

Al though the substance of th i s prov is ion rn the rev ised
rule is unchanged, there have been three modifications
intended to facilitate compliance with the rule.

First, the revised rule requires that records of three
types of price disclosure documents and of the signed selec-
tion agreements between the customer and the funeral director
must be kept. The initially proposed rule required reten-
tion of a document concerning misrepresentations (5 453 (a) (2) This document has been el iminated by con sol idating its dis-
closures into other documents.

15 U. C. S 45(m)(1976).

Prior to the FTC Improvement Act, a cease and desist
order had to be obtained first and a civil penalty action
was initiated only for subsequent violations of the
order.
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Second, the rule now requires that funeral directors
retain copies of " records adequate to disclose compliance
with !i 453. 2(b) (embalming without permission). These rec-
ords should be wr it ten ones documen t the r ece ipt of e i the r
written or oral permission.

The other modification in the provision is the inser-
tion of the names of the specific documents which must be
retained. Previously only section numbers were listed.
This insertion is intended to assist the funeral director
in understanding the rule and in identifying which documents
must be retained.

Operation and Analysis

The recordkeeping requirements of the recommended rule
are minimal. Only a copy of each agreement of funeral serv-
ices selected, records showing receipt of permission to
embalm, and successive versions of a funeral home ' s casket
price list, vault price list and general price list must
be retained for 3 years. The time period begins when the
agreement is signed or when the price lists are first dis-
tr ibuted.

One of the industry criticisms of this rule provision
was based on the misunderstanding that the recordkeeping
requirements would be costly and burdensome.

The funeral director must keep only one copy of each
version of the three different price lists that are used.
If a funeral director changed his prices on each lis (casket
price list, vault price list and general price list) quarterly
during the past three years, he must have a total of thirty-
six price documents on file over a 3-year per iod. In addi-
t ion, the funer al d i rector must keep a signed copy of each
customer ' s selection agreement. If for example the funeral
director had 100 customers a year for the past 3 ears, he
would be required to have 300 agreements on file. This

See S. Hausman, Executive Director, New Jersey FDA,
549 (commenting that he was not concerned that the

record keeping requirements imposed by the FTC rule
would be burdensome. In fact, the rule requirements
are substantially less than some state recordkeeping
standards. See, ., State Bd. of Mortuary Science
of New JerseY: Rules and Regulations, Rule 76.

See , Comments of Funeral Directors Services Ass
of Greater Chicago, II-A-660 at 8; Comments of Kansas
Funeral Directors and Embalmers Association, II-A- 677
at 4.

I t should be noted tha t many funer al d i rector s even now
use and keep copies of some form of selection contracts
to record what the customer has chosen. See G. Hutchens, '
Missouri FDA, Tx 4859 (keeps records simi lar to those

(Continued)
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represents a storage and file burden of no more than tne
space required for two or three file folders and should not
impose an additional burden since most funeral directors cur-
rently maintain a permanent file on each funeral conducted.

The funeral director must also keep records sufficient
to show that he has obtained permission to embalm, as required
by 453. 2(b) of the recommended rule. This new requirement
was not meant to impose any additional burdens on funeral
directors, but rather was inserted to provide guidance so
that funeral service industry members may more easily comply
with the rule s requirement of obtaining permission pr ior to
embalming. Under this recorokeeping section, funeral direc-
tors will simply retain copies of written permission or keep
a written record documenting the receipt of oral authoriza-
tion.

Another criticism of this provision raised by
try is that the regulation involves an invasion of
customers ' privacy. These records, however, will

the indus-
th e i r
not be

(Continued)

required by the rule and states that the costs are not
burdensome); V. Pine, A Statistical Abstract of Funeral
Service Facts and Figures 5 (1977) (87% of funeral direc-
tors use sales contracts); R. Perry, MacFarlane and Co.,
Tx 9155 (FTC funded survey found that keeping a permanent
file on each funerBl is standard practice); S. Hausmann, Exec.
Dir., New Jersey FDA, Tx 549 (notes that recoLdkeepingis routine). Also, note that New Jersey has a similar
record keeping requirement. See note 3, supra That
rule provides that " A copy of the ' Itemization of Funeral
Expenses ' in writing shall be provided for the person mak-
ing funeral arrangements immediately upon the conclusion
of making the arrangements, and a copy shall be retained
by the funeral director making such arrangements for at
least five years thereafter " (added emphasis)~ Note that
the FTC Rule will not preempt this provision See Part
Three, Section I, infra at note 114. 
This record does not necessarily have to consist of sepa-
rate author ization forms. It may be the funeral service
industry member s normal telephone log containing add 
tional entries describing very briefly when and from whom
oral permission was obtained, and for written permission
may simply be a separately signed statement on the funeral
service agreement indicating this same information.
Although not required, it may be easier for the funeral
service industry member to maintain a file of forms docu-
menting the author ization. Industry trade journals have
prepared simple one page models of such forms for use
by funeral directors. See Part Three, Section II, infra
at note 79.

Funeral Directors Services Association of Greater Chicago,
II-A- 660 at 10.
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available to the public, but will only be used an official
and confidential manner by the Federal Trade Commission in
aid of its statutory duty to enforce the Federal Trade Com-
mission Act.

This provision should not cause the cost of funeral
services to rise. The record keeping requirments are so mini-
mal that they should not increase overhead expenses ot employ-
ment expenses. The provision will serve as an impetus to
the funeral director to comply with the other provisions of
the rule by increasing the likelihood of detection of vio-
lations. Also the retention of documents, as noted earlier,
can benefit the consumer in the settlement of disputes over
the terms of the agreement.

This provision is not intended to have a preemptiv
effect on state law.

The Recommended Rule

Section 453. Ad d it iona 1 Pr ov is ions

(a) Comprehension of disclosures

It is aQ unfair or deceptive act or
practice for any funeral service indus-
try member subject to this part, to
present the disclosures and notices
required by the rule in this part in any
manner which contradicts the information
contained therein, or prevents or disc9ur-
ages its use or comprehension.

(b) Severability
The provisions of this part are hereby
declared to be separate and severable
from one another. If any provision is
determined to be invalid, it is the Com-
mission s intention that the remaining
provisions shall continue in effect.

This new provision is designed to prevent circumvention
of the rule s substantive requirements. The efficacy of
the entire rule is dependent on the consumer having an adequate
opportunity to read and comprehend the information contained
in the required disclosures. Therefore, an uncooperative
funeral director could foil the rule effectiveness by vari-
ous means of undermining the informational disclosures. 

Means that could be used include: verbally contradicting
or detracting from the information provided; not allowing
sufficient time for reading and comprehension; using
extremely small print to prevent or discourage the use

(Continued)
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While any such practice designed to mitigate the use(
ness of the disclosures might be a violation of an implicit
requirement that the notices be presented in a clear and
comprehensible manner, it is preferable to explicitly specify
the duty of funeral directors not to interfere with the con-
sumers ' use of the disclosures.

This provision additionally requires that those
funeral homes which deal with non-English speaking customers
translate the information so as not to . prevent . its
use or comprehension. . 9 This will not place an undue burden
on funeral directors because homes with an ethnic clientele
must already have someone on the staff who is fluent in the
foreign language necessary for communication. 10 Therefore,
it will be relatively simple to translate the disclosures
or to maintain two sets of price lists . 11 If the customer
understands English, of course, no translation is necessary
even when the funeral is arranged in a different language.

Section (b) is another new provision and it specifies
that each of the sections and its primary subparts are inde-
pendent requirements. If one or more parts were held to be
invalid by a reviewing cou t, it should be absolutely clear
that the Commission intends the remaining provisions to con-
tinue in effect .

(Continued)

of the disclosures. See , B. Hirsch, Pennsylvania
FDA, Tx 12, 509-13 (illustrates the ability' oJ the funeral
director to mitigate the usefulness of the disclosures
by disparaging the disclosure of information or by other
means. )

The Consumer Federation of Amer ica provided the impetus
for this provision. See K. O. Reilly, attorney, CFA,Tx 9214. Ms. 0' Reilly-estified that Spanish is the
predominant language in over ten million hou holds.
See Grand
Par agraph
requiring
customers
contracts

Spaulding Dcdge, Inc., 3 Trade Reg. Rep. (CCH)
21, 258 (Jan. 25, 1977) (Cease and desist order
the Dodge Company to furnish Spanish-speaking
with Spanish language translations of credit
and other financing documents.

It should be noted that a funeral director faced with
an extremly unusual situation should not refuse to deal
with a customer simply because the customer does not
understand English and a translation cannot be provided.
An isolated instance in which all information was not
conveyed because of language barr iers should not be
grounds for prosecution.

This provision is similar to that
Regulation Rule on Advertising of
Services, 41 Fed. Reg. 2399, 2400
in 15 C. R. " 456. 5(e).

found in the Trade
Ophthalmic Goods and
(1976), to be codified
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PART THREE

Section I. OTHER ARGUMENTS IN OPPOSITION TO THE RULE

In previous sections of this report, we have addressed
many factual and policy issues raised by funeral industry
rep esentatives as reasons for not promulgating the funeral
trade regulation rule or its specific provisions. This sec-
tion focuses on five other arguments which received much
attention in industry comments and testimony, but which have
not been fully discussed in earlier report sections. 
isolating these additional general issues, we do not intend
to imply that they are of special significance, only that it
was not convenient to fully address the arguments in the
con tex t of any othe r disc uss ion.

prevalence of Consumer Complaints and Consumer
Satisfaction
Two separate but related arguments in orposition to the

proposed rule which were forcefully advanced by the funeral
industry concerned the low incidence of consumer complaints
filed against funeral directors and ,a demonstrably high degree
of satisfaction among funeral home customers.

The leading exponent of these arguments, NFDA, went to
reat lengths to show that at the city, state and federal

level the number of consumer com laints about funeral prac-
tices filed was extremely small. NFDA witnesses and coun-
sel made this point in numerous wr itten submissions and oral
presentations, including their testimony before , thE' House
Small Business Subcommittee which convened hearings during
the course of the rulemaking. The small number of consumer
complaints was also emphasized by numerous industry-solicited

From documents received, it appears that NFDA and its
affiliates emphasized this point when soliciting anti-
rule comments and testimony. See Comments of DA, II-

25 (NFDA Suggestions In Re FTCMatters); Ex. 6

(Virginia FDA material for witnesses); T. Clark, NFDA
General Counsel, II-C-1519 (letter urg ing state boards
to write to the Commission); E. Chittum, Virginia consumer,
Tx 14, 021 (consumer sent statistics on complaints from
state FDA); The Forum, April 1976 at 2, 19, Hausman Ex.
1 (NY).

See tions of Var ious Re

~~~

ory Agencies

and Their Effect on Smal l Busi ness (Part III), Hearings
Before the Subcom Actr lties of Regulatory

encies of

~~~

Comm on S all Business , 94th

Cong., 2d Sess. 66 (1975- 76) (Testimony of H. Raether),
X-2 (hereinafter cited as House Sma ll Business Subcomm.
Hearings J; Comments of NFD I-A =659 at 55-56.
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representative of Better Business Bureaus, 3 state fun ialboard members, clergymen, S " satisfied" consumers, 6 and
political figures. In addition, this ar9ument was adopted
by th e Hous e Small Bus iness Subcomm i ttee In its r epor t on
the funeral rule proceeding. 

As a result of this effort, figures on the number of com-
plaints, expressed either in absolute terms or in relation to
the number of deaths, were reported for approximately forty
states. In several states it was reported that, for a par-
ticular time period, no funeral- related complaints had beenfiled . 10 In other states, the annual level of consumer

See , W. Lukas, Syracuse Better Business Bureau, Tx
2136- 37.

See notes 10-13, infra
See , Rev. W. Davis, Utah clergyman, Tx 6315; Rev.
M. Lutz, Minnesota clergyman, II-C-296; Rev. H. Braun,
Minnesota clergyman, II-C-519; Rev. R. Bradley, Virginia
clergyman, Tx 11, 061.

See , E. Chittum, Virginia consumer, Tx 14, 023;M. Gooderum, Minnesota consumer, Tx 4348.

See , W. Guste, Jr., Attorney General of Louisiana,
Tx 8841-42; R. Edmisten, Attorney General of North Carolina,
Tx 10, 075- 76; J. Fary, U. S. Congressman (Illinois), Tx
2584; C. Hubbard, U. S. Congressman (Kentucky) Tx 3682;
T. Risenhoover, U. S. Congressman (Oklahoma), Tx 10, 428- 29;R. Daley, Mayor of Chicago, II-C-818.

Federal Trade Commission Proposed Funeral Industry Trade
Regulation Rule: Its Effect on Small Business, A Report of
the Subcommittee on Activities of Regulatory Agencies of the
House Committee on Small Business, H. R. Rep. No. 94-1761,
94th Cong., 2d Sess. 2 (1976), X-2(C). But seE!-FTC Staff
Analysis of the House Small Business Subcommitte e Report

8 (1977), XI-532.

For many states the small number of consumer complaints
filed was raised time and time again, by different wit-
nesses. For example, the point was made for Illinois at
least eleven times by individual funeral directors, state
association officers, state board members, clergymen, a
county coroner, the Illinois Comptroller and even Mayor
Daley.

See , R. Myers, Chairman, Utah Funeral Directors and
Embalmers Examining Board, II-C-176; R. Beach, Secretary-
Treasurer, Indiana State Board of Embalmers and Funeral
Directors, II-C-lS06; D. Deaton, Chairman, Alabama Board
of Funeral Service, II-C-1633; R. McCartor, Pres., Kansas
Funeral Directors and Embalmers Association, II-C-174;
G. Brown, Chairman, Vermont Board of Funeral Service,
II -C -11 0 2 
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compl nts was on the order of fifteen, 
plus.

thirty, 12 or 60

On the related ar ument that consumers are generally
satisfied with the services of funeral directors, NFDA went
to similar lengths to document their point. The primary
vidence on this issue was an NFDA- sponsored survey of one-
thousand consumers who had arranged funerals in the last
ten years . 14 The responses indicate that most consumers
were " very satisfied" with the funeral director s services

(88%) and thought the funeral director adequately explained
the choices (90%)15 and the charges (95%). Similar results
were obtained from a client follow-up service provided by
the Florida FDA.

Even without verification of these statistics, the only
fair conclusion which can be drawn from the record evidence
is that the number of consumer complaints filed against fune-
ral directors is indeed modest and consumers are generally
satisfied with the performance of funeral directors. The
real issue in this proceed ing, however, is not the number of
complaints or the level of perceived satisfaction, but the
prevalence and ser iousness of consumer abuses which could be
corrected by a , trade regulation rule. Consequently, these
statistics are only relevant insofar as they accurately re-
flect the existence or nonexistence of problems and resulting
need for the rule.

In point of fact, it has been recognized that consumer
complaints general y do not provide a complete gauge of con-
sumer problems. Nor will a survey of perceived satisfaction
adequately measure the extent to which funeral consumers are
taken advantage of. Other factors, some of which operate in
many consumer transactions and some characteristics peculiar
to the circumstances of funeral purchases, can result in few
complaints and general satisfaction even in the presence of
substantial consumer abuses.

B. Hirsch, Pennsylvania funeral director;-x 12, 491-92.

R. Giddens, President, Flor ida Board of Funeral Directors
and Embalmers, II-C-1218 at 

N. Panepinto, Director, New York Bureau of Funeral
Directing, II-C- 898 at 

See Danforth Ex. 4 (NY) .

Reasons given by those few consumers who expressed dis-
satisfaction included the fact that legal requirements
and charges were not explained. Danforth Ex. 4 (NY) at

Atl. Ex. 17 (Neely).
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The most important, and most obvious, reason why con-
sumers do not recognize and report abuses is that they are
unaware that they have been victimized. Logic dictates that
the success of a fraud or confidence scheme is inversely
related to the degree of consumer awareness of the scheme.
Factors such as the sophistication of the consumer and his
or her general knowledge of information relevant to the trans-
action will certainly affect the level of perceived abuses.
It has been recognized that detection of abuses is far less
likely among the poor and other groups who have low barqain-
ing power , who lack information necessary to understand the
transaction, and who are therefore prone to rely on the inte-
grity of the seller . 18 A consumer representative in the
proceeding pointed out that for these reasons consumers vic-
timized by credit abuses or price fixing schemes virtually
never know or understand how they have been inj ured. 

Given the condition of the funeral consumer, these
reasons for being skeptical of perceived and reported abuses
are compounded. The evidence discussed earlier indicates
that the general public is almost totally ignorant of funeral
price levels, legal and public health requirements, ana the
preservative value of funeral merchandise and services. 

For a scheme to be successful, it has to be designed
in such a way (that) the victim will be so taken in that
he may not realize he has been victimized; or if he does
realize, it may seem too late or too futile to try to do
anything. R. Rosefsky, Frauds, Swindles, and Rackets
4 (1971).

Entrapped by devious clauses in contracts and duped by
the lies of fast-talking salesmen, many of the victimized
poor do not have the faintest notion of what has happenedto them. Worst of all, these poor people are nearly
helpless to fight back, for they do not know their rights
nor how to exercise them. W. Magnuson & J. Carper,
The Dark Side of the Marketplace 53 (1968). e also
R. Tongren, Chief, Consumer Frauds and Crimes fice
of State Attorney General, Ohio, Chi. Stmt.

K. O' Reilly, Consumer Federation of America, Tx 9223- 24.

See Part Two, Sections VI and VIII, upra . A memorialsoc iety representative who had talke to hundreds of con-
sumers about funeral problems found that most had not com-
plained to the state board because they were not aware at
the time that they had been misled. J. Flanagan, Pittsburgh
Memorial Society, Tx 9326.
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Theref ore, it is not surpr is ing that m isr epr esentat ions by
funeral directors go undetected and few people express con-
cern about pricing. Moreover, the ery nature of some of

the abuses identified in our analysis of the evidence is a
reason that consumers remain unaware of their occurrence. 
consumer who does not see some of the less expensive caskets
available because they are concealed from view in a basement
or garage will not realize that he has been denied access to
the full range of funeral home offerings.

21 A consumer who
does not understand embalming or realize that it was per-
formed would not focus on the fact that no one ever requested
authorization for the procedure. Nor do funeral consumers
usually have reason to know whether the amounts paid to the
funeral home for " cash advance " items coincided with the
amounts the funeral home actually spent. Thus, because of
the mystery surrounding funeral arrangements, the infrequency
of purchase and the consumer s desire to have the arrange-
ments completed as quickly as possible, consumer ignorance
about the details of the funeral transaction is especially
great.

Even where consumer abuses are recognized, there are
several other reasons why it is unlikely that a formal com-
plaint will be filed. Consumers may not complain simp1
because they do not know wher e to file the i r compla in t, 2

See F. Danforth, consultant, NFDA, Tx 1782. (Survey
expert admitted that consumers who expressed satisfaction
at the explan tion of options assumed that all options
were explained). 
A recent Florida study found that:

consumers indicated a general con-
fusion about state agencies and
officials. They were unaware of
the direct course of action to
the appropriate state agency 

fo?-
consumer complaints.

Consumer Affairs in Florida: A Report to Gov. Rubin
D. Askew, Vol. 1, 218 (1973). See X-1- 1l5. The NFDA

consumer survey did not ask consumer s whether they knew
of the ex istence of sta te funer al reg ula tor y agenc ies.
F. Danforth, consultant, NFDA, Tx 1805.
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Moreover, the desire to complain may be mitigated by the
shame of admitting gullibility, the time and trouble neces-
sary to file a formal complaint, or a lack of confidence
that anything can or will be done. Thus, as a major repor 
recently concluded, levels of reported complaints are likel
to substantially understate the number of perceived abuses. 3

As a number of witnesses in this proceeding testified,
these impediments to complaining operate in the funeral
transaction. 24 Consumers who believe they have been abused
by funeral directors may not file a complaint because they
do not know where to file, or because of pride, shame, or
embarrassment.

In addition, certain unique character istics of the
funeral situation make it even less likely that perceived
abuses will be reported. The deep personal impact of afuneral on the family of the deceased and their fr iends
and relatives makes them reluctant to file complaints out
of a fear of appearing more concerned with finances than
with feel ings and therefore disrespectful. 26 There is

Of every three problems people perceive, one is com-
plained about and two remain unvoiced. A. Best and
A. Andreason, Talking Back to Business: Voiced and
Unvoiced Consumer Complaints 3 (Center for Study of
Responsive Law 1977). See also Best and Andreason,
Consumers Complain, Does-usrss Respond? 55 Harv.
Bus. Rev. 93, 96 (1977).

See, , Rev. C. Bloomquist, clergyman, Tx 1439;
Dr. M. Blum, psychologist and Director, Florida Consumer
Affairs Institute, Tx 11, 634; G. McMichael, General Coun-
sel, Committee on Veterans ' Affairs, United States Senate,
Tx 13, 419; E. Knapp, Memorial Society of Metropolitan
Washington, 12, 094; J. Berks, California NRTA/AARP,

A. Ex. 2 at 11-12; R. Fox, Vermont Assistant Attorney
General, Consumer Protection Division, Chi tmt. ; R.
McGrath, Massachusetts attorney, X-1-68.

See, , C. Gladysz, Michigan consumer, Tx 3852, 3863;Sieg, Illinois consumer, Tx 2965; D. Boyd, New
Hampshire consumer, Tx 1701; S. Brown, President, Com-
munity Thrift Clubs, Inc., Tx 4522; R. Metcalfe, U.
S. Congressman (Illinois), Tx 2567, 2581; Dr. C. Wahl,
psychiatrist, UCLA School of Medicine, Tx 8512; B.
Hughey, D. C. consumer, Tx 10, 369.

See , W. Hutton, Executive Director, National
Councll of Senior Citizens, Tx 13, 107; E. Sloan, Director,
Washington, D.C. Office of Consumer Affairs, Tx
13, 874.
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a common feeling that filing a complaint is undignifle& or
improper etiquette.

27 In addition, because of the hurt and
trauma that surround the death of a loved one, consumers are
disinclined to file compl ints later because doing so would

reopen recent emotional wounds and recall the pain.
28 Once

the funeral is complete, it is understandable that many people
would prefer to close the book on that difficult and trying
exper ience and move on with their lives.

The number of formal consumer complaints filed regarding
funeral practices is also affected by other factors. 

For

example, in oral communications and brochures the funeral
industry urges consumers who have problems to take them up
first with the particular funeral director; if that is unsuc-
cessful, with the state trade association, ano only if that
is likewise unsatisfactory is it suggested that the consumer
file a complaint with the state board. 

29 This advice may
result in sizeable numbers of valid complaints being kept
from the state s files. Other consumers with grievances are
deterred from filing them because the state funeral board
does not take telephone complaints

30 or because of other

str ict requirements for reg ister ing complaints. For example,
some states will only consider gr ievances as constituting a

valid consumer complaint if the consumer files a notar 
ized

affidavit and agrees to appear in person before a formal
hearing.

See , Rev. J. Evans, Jr., California clergyman,
Tx 6932; R. Hodge, Secretary, New Jersey State Board
of Mor tuary Sc ience, Tx 2054; F. Cunha, New York con-
sumer, Tx 1425. See also Pastor J. Niles, Minnesota
clergyman, Tx 324

See , C. Maloney, Illinois, Office of the Go
nor,

Consumer Advocate, Tx 2877. Dr. S. Klagsbrun, cllnlcal
psychology professor, Columbia Univ., Tx 1358; E. wycoff,
cemetery owner, Tx 943; D. Lowe, Maryland consumer,

69; R. McGuire, Texas consumer, X- 55. ~-An

Oklahoma clergyman who surveyed consumers "Wo had made
funeral arrangements found that some people were unwill-
ing to participate because the funeral exper 

ience was

still too painful. Rev. D. Haun, clergyman, Tx 
9915.

See , Advocating Understanding
A. Ex. 25 (Myers); As a Matter of

(North Carolina FDA pamphlet), Atl.
Pres., Utah FDA, Tx 6138.

(Utah FDA brochure),
Public Confidence,Ex. 21(D); A. Anderson,

R. Hodge, Secretary, New Jersey State Board of Mortuary
Science, Tx 2057.

See, , Ariz. Rev. Stat. Ch. 12, Section 32- 1364

74) (affidavit) and Michigan Compo Laws Ann. Section
338- 870(10) (1975) (personal appearance).

458



It is not surpr ising, therefore, that experts in the
consumer protection field have increasingly recognized that
the number of consumer complaints provides a very incomplete
picture of the prevalence and ser iousness of abuses. For
example, Sherry Chenoweth, Director of the Minnesota Office
of Consumers Affairs, testified that her exper ience in diversear eas of consumer protect ion had conv inced her to " take a
diminished view of mere statistical numbers of complaints as
being reflective of a problem

. . 

. one complaint can be
symptomatic of a widespread problem. "32 John Thomas of the
National Council of State Governments testified that when the
Council proposes subjects for legislation, consumer complaints
are not necessar ily the determining factor. 33 In fact, the
Federal Trade Commission itself was the subject of strong
criticism in the past for its heavy r

iliance on the "
mail bag

approach to enforcement initiatives. 

Nor have other efforts to regulate the funeral industry
waited until consumer complaints reached an alarming level.
Congresswoman Millicent Fenwick, testified that as a consumer
protection official in New Jersey, she developed and imple-
mented funeral regulations despite the fact that complaints
about funeral practices were " probably the smallest of a
number of categories of complaints

. .

"35 Similarly the
Missouri Attorney General' s Office recommended new legisla-
tion to protect funeral consumers on the basis of independent
investigation, 36 not " the mail bag. Even members of the
funeral industry whose national association so vigorously
pursued this argument admitted that what consumer protection
actions have been taken were not based on an overwh lming
number of consumer complaints.37 

S. Chenoweth, Director, Minnesota Office of Consumer
Services, Tx 3150.

J. Thomas, Assistant Minority Leader, Indiana House of
Representatives, Tx 4941.

See , Report of the ABA Commission to Study the
Federal Trade Commission 2 (1969); E. Cox, R. Fellmeth
& J. Schulz, " The Nader Report" on the Federal Trade
Commission 39-44 (1969).

M. Fenwick, U. S. Congresswoman (New Jersey), Tx 10, 655.

H. Tettlebaum, Chief Counsel, Consumer Protection Divi-
sion, Missouri Attorney General' s Office, Tx 4720-30.

R. Beach, Secretary-Treasurer, Indiana State Board of
Embalmers and Funeral Directors, Tx 5038; J. Couch,
member, Illinois State Board of Examiners, Tx 2913;
F. Thompson, Kansas Board of Funeral Directors and
Embalmers, Tx 4571; J. Lutton, Chairman, Pennsylvania
State Board of Funeral Directors, Tx 12, 961; M. Heitner,
Minnesota Committee of Examiners in Mortuary Science,
Tx 3345.

459



Therefore, the industry argument that there is no need
for a funeral rule because there are few complaints and con-
sumers are satisfied is not persuasive. The record analyzed
in the previous sections vf this report contains evidence of
consumer abuses from numerous sources in addition to a number
of complaints directly from consumers. 38 Moreover, while con-
sumers currently express satisfaction with funeral practices,
other evidence indicates that they would be more satisfied,
and indeed better off, if the protections contained in the
recommended rule are implemented. 

The Impact of the Rule on Regional, Ethnic, and Religious
Variations in Funeral Customs

Another argument which was frequently ra sed dur ing the
course of the proceeding is that federal regulation of funeral
practices is impossible because uniform requirements could
not take account of variations in funeral customs.

40 It 
true that funeral customs vary substantially on the basis of
race, religion, ethnic background, and region, so the point
has a certain superficial appeal. However, the recommended
rule, with its prohibitions on unfair or deceptive practices
and requirements that pr ices and other important information
be disclosed, does not affect particular funeral customs in
any way whatsoever, as thorough cross-examination of witnes-
ses raising this argument and other evidence confirmed.

As the record evidence indicates, the various racial,
ethnic, religious, and geographic differences among people of
this country have prvduced different customs and practices

See generally Part Two, supra

See Part Three, Section III, infra.

See, , J. Altmeyer, West Virginia FDA, Tx 11, 731;;r Kerr, Kentucky FDA, Tx 3026, 3038- 40, 3083-84;
N. Greene, member, Virginia Boarq of Funeral~ irectors &
Embalmers, Tx 14, 177-79; R. Slater, NFDA conultant,
Tx 9496-98; R. Coble, Pres., North Carolina FDA, Tx 10, 294-
95; F. Galante, past Pres., NFDA, Tx 1753-56; W. Riddle,
Pres. Montana FDA, Tx 5672. See also C. Wilson, Pennsyl-
vania funeral director, II-A- 748 -XLink, Governor of
North Dakota, II-C- 920; J. Law, Texas clergyman, II-C- 39;
R. Van Heel, Minnesota Attorney, II-C-I007; S. Morgan,
Michigan clergyman, II-C-426; T. Johnson, Minnesota
clergyman, II-C-459; Comments of NJFDA, II-A-752;
G. Riggle, Indiana funeral director, Chi. Stmt. ; H.

Rep. No. 94- 1761, supra note 8, at 31.
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with regard to disposition of the dead. 41 These variations
e evident in the general methods of disposition as well as

in the specific details of the funeral merchandise and ser-vices. Even the choice of funeral homes is often dictated
by these factors, for many mortuar ies have a remarkably con-
sistent racially, ethnically, or religiously determined

ientele. 42

For example, it was reported that black funeral prac-
tices have several distinctive characteristics, including a
low incidence of cremation and night funeral services. 43 
noted earlier, traditional Jewish law is very specific as
to the funeral rites. The body is not to be embalmed, but
cleansed according to a ritual, dressed in a simple shroud,
placed in a wood coffin, and buried as soon a possible.
Catholic funerals customarily involve a wake. 5

Var iations in funeral observance may also be geograph-
ically shaped. Obvious differences in cremation rates for
reg ions of the coun try ind ica te a diver gence of pr edominan 
views on that form of disposition. Within smaller areas,

See , E. Fitzgerald, New Mexico funeral director,
L. A. Ex. 3 at 3; R. Fulton, The Funeral and the Funeral
Director: A Contemporary Analysis , Successful Funeral
Serv ce Practice (H. Raether ed. 1971), VI-D-58 at
221- 29; Sansing, Deathstyles , Washingtonian, VI-D-33.
See also Main, Curbing Funer al Costs , Money, March
1977, at 87- 89.

See, , H. DeVol, D. C. funeral director and member,
Licenslng Board for Funeral Directors and Embalmers,
Tx 14, 136-37; C. Lightner, past Pres. NFDMA, Tx 10, 389-
90; J. Michaels, Bishop of Catholic Diocese in West
Virginia, Tx 11, 790 (" Catholics tend to use Catholic
funeral homes when possible ); Sansing, supra note
41, at 4. 
See R. Miller, Exec. Sec., NFDMA, Tx 3595; A. Leak,Ill inois funeral director, Tx 3875; N. Greene, Virginia
funeral director, Tx 14, 177- 79 (four day wait among
black funerals which is not common among whites);
H. Lewis, D. C. clergyman, Tx 12, 227-29 (elaborateness
of black funerals). See also House Small Business
Subcommittee Hearings arrv) supra note 2, at 26-27 (testimony of R. Miller).
R. Stackler, Illinois Director of Dept. of Registra-
tion and Education, Tx 4001-02.

See F. McElligott, Monsignor and Director of Catholic
Cemeteries for Archdiocese of Chicago, Tx 4062.
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funeral customs may differ on items such as the 
suaf number

of nights of viewing. 46 Perceived variances in pra9tices
between urban and rural areas were also mentioned.

However, while it is acknowledged that such differences
exist, neither these specific variations in funeral customs
nor , any other conceivable ones would be interfered with by
the recommended rule. This fact is obvious from the nature
of the rule provisions and was attested to by a number ofwitnesses. Several clergymen, including an Arizona priest,
two New York rabbis, and a bishop from West Virginia, testi-
fied that nothing in the proposed rules would interfere with
funeral customs of their religions.

48 Likewise, other wit-
nesses familiar with local customs in rural and urban areas
did not believe that the federal rule would pose problems.
Furthermore, despite the industry s general contentions to
the contrary, not one witness could provide specific detail
as to any manner in which the rule would hinder free exercise
of the variety of funeral customs.

50 The record may be
searched in vain for a concrete example of a particular funer-
al practice which would be affe ted by the recommended rule.

See T. Sheenan, Pres., New Jersey FDA, Tx 445-
46. See

aIo J. Lutton, Chairman, Pennsylvania Board of Funera
Directors, Tx 12, 967- 68 (general reference to differing
customs within state of Pennsylvania).

See, e , R. Ninker, Exec. Director, Illinois FDA,
R. Coble, Pres., North Carolina FDA, Tx 10, 295-96. 

See R. O' Keefe, Monsignor and member, Arizona Board
orFuneral Directors and Embalmers, Tx 7104-05;
H. Bomzer, New York Rabbi, Tx 1499; S. Applbaum, New
York Rabbi, Tx 1097; J. Michaels, Bishop of Catholic
Diocese in West Virginia, Tx 11, 794- 95.

See C. Hite, Dean, Simmons School of Mortuary
cience,

1542; D. Berger, Wisconsin State Senato
x 2629-

30; H. Jondahl, Michigan State Senator, Tx 4102-
03;

Dr. C. Collett-Pratt, gerontology specialist with
Oregon State University Extension Service, Tx 5262-63.

See F. Galante, New Jersey funeral director,
Tx 17 56; F. Long, New Jersey clergyman, Tx 2216- 17;
N. Greene, Virginia funeral director, Tx 14, 177-79;
E. Chittum, Virginia consumer, Tx 14, 033; R. Slater,
Professor of Mortuary Education, NFDA consultant,
Tx 9495-97.
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The spur ious nature of this argument is further evi-
denced by the existence of other regulatory codes which
operate in jurisdictions containing diverse funeral customs.
Most obviously, the state regulatory -schemes which were so
often heralded by the industry apply to people of all races,
religions, ethnic backgrounds and regions within the state.
Nq problems were cited with statewide funeral regulations
in New York, despite the fact that almost every conceivable
var iation of funeral customs is likely to be found in that
state. 51 Nor was the Conference of Funeral Service Examining
Boards troubled by uniformity in regulations when they ro-
posed model rules which each state was urged to adopt. 
Likewise, the major funeral director trade associations have
found no difficulty in applying national codes of ethics to
all members throughout the country. 

In short, the argument that federal regulation of the
funeral industry is unworkable or unwise because of varia-
tions in funeral customs was totally unsupported by logical
or empir ical evidence. By prohibiting unfair trade practices
and requiring the disclosure of information, the rule will
not destroy or homogenize existing customs or practices. 
The impact of the rule will be that of facilitating, not
limiting or hinder ing, consumer choice.

Similarly, the president of the black funeral directors
trade association, NFDMA, testified that statewide regu-
lations in Missouri have not created a problem for black
funeral homes. L. Jones, Pres., NFDMA, Tx 982 The
chairman of the Pennsylvania state board admitted that
despite different customs, it is not difficult to regulate
funeral practices statewide. J. Lutton, member, Pennsylvania
State Board of Funeral Directors, Tx 12, 981. See also
N. Greene, Virginia funeral director, Tx 14, 7-7

See J. Myers, Pres., and M. Lowery, Exec. Secretary,
The Conference of Funeral Service Examining Boards, III-
H-132.

See R. Slater, Professor of Mortuary Education, NFDA
consultant, Tx 9537.

54 Industry witnesses even went so far as to assert that
the rule would "make everyone buy the same kind of funeral.
See C. Swartz, member, Pennsylvania FDA, Tx 13, 939. See
also J. Richter, Minnesota clergyman, II-C-888; G. Mi ttmayer,
North Dakota clergyman, II-C- 1369.
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Interference with the Trust Relationship

A third contention offered by the funeral industry in
opposition to the rule was that the subsIantive provisions
would interfere with the trust relationship between the fune-
ral director and his clients. 55 This argument was succinctly
stated by NFDA witness Robert Slater:

The rules are of such a nature that by their
very structure they either cast doubt upon
such a trust relationship or require such
extensive mechanical procedures as prevent
establ ishmen t of such a tr ust. 

However, when the prec ise foundat ion was examined, 
became clear that this position had no basis in fact or logic.

Witnesses who expressed concern about a negative impact
on the trust relationship offered var ious reasons for their
forecast, some as general as " the inference that runs through-
out the regulation. " 57 However, when cross-examination re-
vealed a more specific basis for this argument, the primary
focus of industry objection was the requirement that written
price lists and disclosure notices be provided to each funeral
home customer . 58 Furthermore, the real concern behind the
industry s advocacy of this position appears to be that the
rule will somehow mitigate the funeral director s effective-

ness as a " counselor.

See , J. Wr ight, Mississippi funeral di ectori
Tx 9424; R. Slater, Professor of Mortuary EdUCation,
NFDA consultant, Tx 9486- 87, 9535; Comments of Inter-
national Order of the Golden Rule, II-A-666 at 2.

R. Slater, Professor of Mortuary Education, NFDA con-
sultant, Tx 9487.

J. McCollister, U. S. Congressman, Tx 10, 633.

A Tennessee funeral director likened the disclosures to
the " Mi randa " warn ing s that pol ice must give to suspects.
R. Shackleford, Tennessee funeral director, Tx 9046. See
also R. Slater, Professor of Mortuary Education, NFDA 
consultant, Tx 9487.

See, , R. Slater, Professor of Mortuary Education,
NFD consultant, Tx 9487; House Small Business Subcommittee
Hearings (part III) note 2, at 358 (testimony of
T. Sampson, President, Massachusetts FDA).
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In essence, this argument says that the introduc ion of
written documents and required signatures, and the injection
of commercial considerations into funeral arrangements breeds
distrust of the funeral director. 60 Such a claim will not
stand up, however, in light of the fact that the vast majority
of funeral directors currently use a sales contract, 61 many
of which contain such commercial terms as insurance assign-
ments, finance charges, and other disclosures. 62 Obviously
such written contracts would not be in use if they created
an atmosphere of distrust. In fact, one funeral director who
raised the argument admitted that he uses a written contract
to avoid misunderstandings and that it does not cause perva-
sive distrust. 63

The logical conclusion with regard to the trust issue
is that the impression created by the written notices will
depend on the manner in which the information is presented,
a factor which, significantly, is within the sole discretion
of the funeral director. 64 If the funeral director resent-
fully notes that the federal government requires him to make
certain disclosures because widespread abuses have been
found, or presents the disclosures in some other negative

See R. Shackleford, Tennessee funeral director, Tx 9045-

The most recent NFDA membership survey found that 87%
of the funeral directors responding use a sales contract.
V. Pine, A Statistical Abstract of Funeral Service Facts
and Figures 5 (1977). 
See Funeral Service Credit Sale Agreement, Atl. Ex.
7IA) (Coble) . The NFDA has even publ i shed a sample
form for the assignment of insurance proceeds. See
Successful Funeral Service Practice 175 (H. Raether
ed. 1971), VI D-65. See also Deathstyles , Washingtonian,
Aug. 1973 at 92, VI-D -33 (funeral director told widow
she had to sign over insurance policy). Cf. . Lutton,
Chairman, Pennsylvania Bd. of Funeral Dire rs, Tx 12, 992
(Pennsylvania business agreement form).

See R. Shackleford, Tennessee funeral director, Tx 9047.

This conclusion was acknowledged by leading industry con-
sultants. See , R. Slater, Professor of Mortuary
Education, NFDA consultant, Tx 9512; J. Lamers, M. D.,
California physician and Assistant Clinical Professor
of Psychiatry, University of California Medical Center,
Tx 6389-90.
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context, the consumer ' s trust might well be diminished.
On the other hand, it is clear that the useful information
could be presented to funeral onsumers in a positive manner
that actually promotes trust. This logical conclusion
received empirical support ff m the testimony of prominent
funeral directors who currently provide some written infor-
mation to consumers in the arrangement process. 

The reluctance of funeral directors to provide concrete
information on prices, offerings and legal requirements in
writing and their view that providing such information de-
tracts from their " counseling " role suggest that the " trust
relationship " may have other implications for funeral con-
sumers. We have discussed elsewhere how " counseling " may
be used as a euphemism for salesmanship. 68 We have also

This scenario was illustrated in the presentation of
Burton Hirsch, Pennsylvania funeral director, who used
mock disclosure forms in what he called a " survey " of
how customers would react to the disclosures required by
the rule. He reported that not a single consumer charac-
terized the disclosures as helpful. Among the comments
he reported as having been made by families were " Have
faith in the incerity of funeral directors,

" "

Tell agency
to quit intrusions into my affairs,

" "

None of FTC'
business,

" "

Insult to my intelligence,

" "

What is this?
Nazi Germany,

" "

What an insult to you,

" "

So what if
you do take a profit. B. Hirsch, Tx 12, 500- 03, and
C. Ex. 19. Upon cross-examination, it became clear

that Mr. Hirsch had presented the disclosures in
extremely negative context, specifically mentioning
to customers that the forms would be mandated by FTC
and were " in regard to low cost funerals and immediate
disposition. " Tx 12, 509- 13. If the consumer comments
quoted were actually made as reported by Mr. Hirsch, they
stand as dramatic evidence of the funeral director '
ability to mitigate the usefulness of mandated disclosures
or other pertinent information by the manner used topresent such information. 
See , R. Slater, Professor of Mortuary Education,
NFDA consultant, Tx 9512. See also H. DeVol, D.
funeral director and member -o Licensing Board
for Funeral Directors and Embalmers, Tx 14, 117.

See, , S. Hausmann, Exec. Director, New Jersey FDA,
537; E. Fitzgerald, New Mexico funeral director,

Tx 6228-29; R. Coble, Pres., North Carolina FDA, Tx
10, 282-83; L. Jones, Pres. NFDMA, Tx 9822-23.

See Part One, Section II(E), supra

466



discussed the conflicting roles and interests which the fune-
ral director has -- his desire to serve families, his desire
to prove his professionalism, ' his desire to perform " proper
funerals and his desire to make a profit. 69 How the funeral
director resolves the conflicts in these interests and how he
perceives his duties to his customer are the essence or the
trust relationship.

In a true trust relationship, the interests of the client
are paramount. The trustee is duty bound not to further his
personal interests at the expense of his client ' s. It 
clear that funeral directors who encourage consumers to place
complete trust in them, yet are unwilling to fairly and objec-
tively present information on prices, options, and requirements
to customers, have their own special concept of what a " trustrelationship" is. Such a " trust relationship " does not pro-
vide consumers with the opportunity to arrange the type of
funeral they truly desire. If wr itten disclosures make fune-
ral director exploitation of the trust relationship more
difficult, such disclosures serve a useful protective function
for consumers.

The Commission ' s Jur isdiction

The issue of the Commission s jurisdiction over the fune-
ral industry was also the subject of substantial comment dur-
ing the proceeding. The initial staff memorandum outlined
several bases for satisfying the " in or affecting commerce
standard, 70 concluding that the question was beyond serious
doubt, particularly in light of the clear Congressional intent
in the Magnuson -Moss Amendments to expand the Commi ss ion I s
jurisdictional reach. 71 Nevertheless, the issue was a basis
for comment from a number of industry members and trade asso-
ciations, 72 a major NFDA-sponsored survey, 73 the NFDA/NSM

See generally Part One, Section II, supra

Federal Trade Commission Act, 15 U. C. Secti n 45
(1976) .

Bureau of Consumer Protection, Federal Trade Commission,
Funeral Industry Practices: Proposed Trade Regulation
Rule and Staff Memorandum, 6 (1975), VI-D-41. See
H. R. Rep. No. 93-1107, 93d Cong., 1st Sess. 29
(1974) .

Comments of NFDA, II-A- 659 at 58; D. Murchison, Counsel,
NSM, Tx 12, 392; Comments of the International Order
of the Golden Rule, II-A- 666 at 304; T. Clark, NFDA,
General Counsel, Tx 2537; L. W. Rill, Pres., Washington
State FDA, II-A-678 at 4; Comments of Service Corporation
International, II-A-675 at 

Membership Survey for NFDA, conducted by Central Surveys"
Inc., Danforth Ex. 3(NY) at 
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petition to convert the rulemaking into a guide procee ing, 74

and industry efforts to obtain Congressional intervention in
the course of the proceeding. 75 On review and analysis, it
is clear that this effort falls far short of raising any
ser ious doubt about the Commission s author i ty to promulgate
the recommended rule.

There are several bases through which the practices
addressed by the rule may be found to be in or affecting
in ter sta te commerce. Per haps the most uni ver sal manner in
which the funeral business affects interstate commerce is
through the pu chasing and receiving of merchandise and sup-
plies from out-of-state. 76 In analyzing this relationship
with commerce, it is necessary to consider the funeral direc-
tor as a seller of merchandise and services apart from the
intangible as ectsof funeral service frequently mentioned by
the industry. 7 In this role, the mortician sells a variety
of merchandise including caskets, vaults, embalming fluid and
other incidental items. The record evidence indicates that
very often this merchandise, particularly caskets which are
the pr incipal components for most funeral bills, or ig inates

petition to the Commissioners of the FTC by NSM to
Reconsider and Convert Trade Regulation Rule Proceeding
to an Industry Guides Proceeding 7-12 (1975), I-A-
(Petition joined by NFDA).

See T. Risenhoover, U. S. Congressman (Oklahoma), II-
C-7 33; C. Hubbard, U. S. Congressman (Kentucky), Tx 3702;
J. Fary, U. S. Congressman (Illinois), Tx 2 583; - House
Small Business Subcommittee Hearings (Part II!) supra
note 2 at 66; House Small Business Subcommittee Hearings
(Part IV) supra note 2, at 75. See also R. Rep. No.
94- 1761, supra note 8.

It is well establ ished that the movement of goods
through interstate commerce is sufficient to establish
federal jurisdiction. See S. v. EmPIOy

r P

lasters,
347 U. S. 186 (1954); Doctors, Inc. v. Blu oss, 490

2d 48 (3d Cir. 1973); Las Vegas Merchant Plumbers
v. U. S., 210 F. 2d 732 (9th Cir. 1954). See also memo-
randum: Arthur Angel to J. Thomas Rosch
1975, I-B-

For the purposes of legal analysis, the fact that
a product sold is a mixture of interstate goods and
other services is not significant for interstate commerce
questions. See Doctors, Inc. v. Blue Cross, 490 F.
48 (3d C i r. 197 3).
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with an out-of-state manufacturer or wholesaler. 78- Funeral
director s from var ious par ts of the country tes t i f ied tha t
in their operation they purchase caskets made out-of-state,
usually from national manufacturers. Additional evidence
indicated that vaults ana other funeral merchandise are
ordered from out-of-state suppliers, shipped across state
lines, and then paid for interstate. 

The var ious provisions of the recommended rule address
practices or impose requirements which are directly related
to the choice of a particular funeral home, method of dispo-
sit ion or the select ion and purchase of par t i cular mer chand i se
and services. As such, they are uniformly concerned with the
consumer s expenditure of money for goods and services. To
the extent that this merchandise moves in or affects inter-
state commerce, the Commission will have jurisdiction to
enforce the rule requ irements.

Industry estimates reveal that the total wholesale value
of funeral merchandise shipped by casket companies
in 1975 was $425, 713, 000. Additionally, the concrete
burial vault business is estimated to have a total
annual value of $292 million, with an additional $18-
23 million spent for metal vaults. The 1975 estimate
of the embalming chemical business (other than that
of casket manufactures) is $15 million. See The American
Funeral Director, American Blue Book of F une ral Directors
1976-77, at 720, 722 (23rd ed.

). 

Even in the absence
of a breakout of the interstate component of these
figures, it is clear that, on the basis of ,supply purchases
alone, the funeral industry has a substantial impact
on the flow of interstate commerce.

H. DeVol, member, D. C. Licensing Board for Funeral Directors
and Embalmers, Tx 14, 120; B. Hirsch, Pennsylvania funeral
director, Tx 12, 514; T. Sampson, Pres., Massachusetts
FDA, Tx 959; A. Juska, Vice Pres., New Jersey State
FDA, Tx 2492; C. S. Hausman, Executive Direc QZ, New
Jersey State FDA, Tx 527; F. Galante, past s., NFDA,
Tx 1725; W. Riddle, Pres., Montana FDA, Tx 5662; N.
Heard, Pennsylvania funeral director, Tx 13, 153; J.
Kerr, Kentucky funeral director, Tx 3057-58; D. Clements,
Executive Secretary, South Dakota FDA, Tx 

4411; House
Small Business Subcommittee Hearings (Part IV) supra
note 2 at 2. One industry member estimated nterstate
shipment of two million dollars worth of caskets into
Utah per year. A. Anderson, Pres., Utah FDA, Tx 6158.

K. White, General Counsel, Con-o-Lite Corporation, Tx
13, 207, (vault company sells vaults to funeral directors
in 17 states); R. Myers, Chairman, Utah State Funeral
Director& and Examining Board, Tx 8269; N. Neely, Florida
FDA, Tx 10, 050 
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A second interstate aspect of the funeral ind stry is
the shipment of human remains across state lines for funeral
purposes. With the increased mobility of modern society, the
number of instances in which remains -are shipped to anot
state for final disposition has increased substantially.
Several funeral directors confirmed the fact that their busi-
ness involves this interstate component, and one estimated
that apiroximatelY one-third of his funerals were " shipping
cases. Another nationwide estimate reveals that in 1973
there were approximately 70, 000 bodies transported by sche-
duled commercial airlines, and innumerable others shipped
inters te by private air carrier, railroad, or by funeralcoach. Additionally, such interstate circumstances may
also be present when the funeral home operates in a market
area which crosses state lines. 

Yet another basis cited for asserting Commission jur-
isdiction over funeral industry practices is the substantial
amount of money which the federal government pays directly
to funeral directors each year. 

85 Through programs of the
Social Security and Veteran s Administrations, federal death
benefits are available to a substantial portion of funeral

See Anti trus t Aspects of the Funer a 1 Industry: Views
orthe Subcomm. on Antitrust and Monopoly to the Senate
Comm. on the Judiciary, pursuant to S. Res. 191, 89th
Cong., 2d Sess. 5- 6 (1967), VI-D-30 (hereinafter cited
as 1967 Senate Comm. ReportJ. See also Am. Funeral
Director, March 1977, at 30.

House Small Business Subcommittee Hearings (Part IV)

supra note , at ; T. Sampson, Pres., Massac usetts
FDA, Tx 959; C. S. Hausmann, Executive Director, New
Jersey State FDA, Tx 526.

See The American Funeral Director, American Blue Book
orFuneral Directors 1972-73, at 666-74 (21st ed.

). 

See
also Planning Memorandum from Division of & luation,
Bureau of Consumer Protection to the Comffion, VI-

2 at 13, n. 10.

1967 Senate Comm. Report, supra note 81, at 

Cf. Goldfarb v. Virginia State Bar, 421 U. S. 773, 783

(I975) (federal funds used to finance real estate trans-
actions made state bar ' s fee schedule part of interstate
commerce) .
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purchasers. Testimony indicated that in fiscal 1976-77 the
Social Security Administration would pay $345 million in
death benefit and the Veteran s Administration an additional$143 million. 6 

Other inter sta te aspects of fune r al tr ansact ions werecited in the proceeding. Obviously, the funeral homes which
are ' owned and operated by multi-state corporations are within
the Commission s jurisdiction. The practices of funeral home
chains such as Service Corporation International which oper-
ates some 160 funeral homes in sixteen states and Canada,
and ,International Funeral Service with 105 establishments
in fifteen states clearly are " in or substantially affect"
interstate commerce.

Additionally, the movement of customers from one state
to anoth r may sufficiently affect commerce to confer juris-diction. 8 Advertising in media with interstate distribution
or the frequent use of interstate communications such as the
S. mail and the telephones are other examples of jurisdic-

tional bases for Commission regulation of certain funeral
industry practices. 89 The existence of national trade asso-
ciations which are responsible for much of the information
disseminated to the individual funeral directors may add an
additional interstate element to some practices. Certainly
to the extent the rule applies to such associations, juris-
diction is beyond question. 

Finally, the industry s effort to empir ically demon-
strate that funeral directors are not within the Commission
jurisdiction deserves specific comment. NFDA commissioned
a survey of its membership to obtain data on the issue and

G. McMichael, General Counsel, Committee on Veteran
Affairs, U,S. Senate, Tx 13, 413. These figures do not
reflect the full federal expenditures; other death benefit
programs are included in the Federal Employees Compensa-
tion Act and benefits are available to pers el in the
Public Health Service, the Peace Corps, Armed Forces, etc.

See Moody s Indust. Manual 1643, 2828 (1977): Servicecop. International, 88 F. C. 530 (1976), Dkt. 907l.
Other funeral home chains include Uniservice Corporation
(27 homes in three states), American Funeral Homes, Inc.
(twelve homes in four states), and Skylawn, Inc. (5 homes
in 2 states).

See K. O' Reilly, attorney, Consumer Federation of
America, Chi. Stmt. at 14-16.

Id. at 12-13.

See Section 453. 6 of the recommended rule.
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presen ted the resu 1 ts at the hear ing s. 91 As def ined by NFDA,
the question to be answered was " Does the average funeral

firm, bg its activities as such, significantly affect com-
merce?" 2 The survey instrument drafted by NFDA, however,
sought information on only one relevant issue - the ratio
of the number of instances in which a body was transported
acrbss a st te line for " funeralization" to the total number

of deaths. Based on the data received from NFDA members,
the survey firm proj ected that in 1974, out of a total of

934, 388 deaths, between 165, 000 and 185, 000 bodies were
shipped across state lines. 

Examination of the witness and the report clearly indi-
cates that the survey falls far short of a comprehensive
effort to determine empirically whether funeral directors
are in or affecting commerce. No legal research was conduc-
ted by the firm to ascertain what factual data might be rele-
vant to the question of commerce clause jurisdiction.

95 From

the other discussions of the jurisdicti iss in the record

and the preliminary legal analysis available, it is clear

that the NFDA survey ignores other areas of inquiry which are
pertinent to the question as presented. Nothing on the 

sur-
vey instrument seeks data regarding the volume of caskets and
other su lies purchased from out-of-state suppliers, for
example. Nor was an effort made to ascertain the frequency
of use of interstate media by funeral homes or the percentage
of funerals involving federal funds. With such shortcomings,
this expensive effort to present significant evidence in fact
adds very little to the overall determination of the funeral

Danfor th Ex. 3 (NY) .

F. Danforth, NFDA consultant, Tx 1785.

Danforth Ex. 3 (NY). Other questions not relevant to the
j ur i sd ict ion issue were also incl uded .

Danforth Ex. 3 (NY) at 1. (Between 82, 000..-a 102, 000
bodies were shipped from one funeral director to another
and an additional 83, 000 were transported interstate
by one funer al d i rector. 

F. Danforth, NFDA consultant, Tx 1822- 23.

K. O' Reilly, attorney, Consumer Federation of America,
Chi. Stmt. at 8- 23.

Bureau of Consumer Protection, Federal Trade Commission,
Funeral Industry Practices: Proposed Trade Regulation
Rule and Staff Memorandum, (1975), VI-D-4; Memorandum:

Arthur Angel to J. Thomas Rosch, Jan. 17, 1975, I-B-5.

F. Danforth, NFDA consultant, Tx 1824.
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industry s impact on interstate commerce. 99 Consequently,the NFDA survey does not raise any serious doubt about the
Commission s jurisdiction over the industry.

In sum, the Commission has several legitimate bases on
which to assert jurisdiction over the funeral industry.Moreover, the industry s argument on this issue is somewhat
premature since a trade regulation rule could not be defeated
simply by a showing that certain practices of some indu9try
members which would otherwise be covered are 

not" in or affect-ing commerce. The recommended rule specifically states that
it applies only to t,ose funeral establishments whose business
practices satisfy the jurisdictional test. On the basis ofthis limitation, the rule on its face is a valid exercise of
the authority granted to the Commission by Congress, provided
that other substantive and procedural standards are met.

The Commission I S Authority to Preempt Inconsistent
Sta te Reg ulati ons

Finally, this report should address the issue of whether
the Commission has the author ity to preempt inconsistent
state laws through rulemaking. Although this question mustultimately be left to judicial resolution, it received con-
siderable comment in the proceeding. Comments ranged fromstrong opposition to ,preemption from funeral industry wit-nesses lOO and certain public officials, lOl to support for
uniformity from consumer groups, 102 to legal arguments on

100

101

102

It was acknowledged that this survey cost NF'DA $6, 000.F. Danforth, NFDA consultant, Tx 1830.

J. D. Altmeyer, West Virginia funeral director, Tx 11, 730;Bishop J. Michaels, West Virginia clergyman, 
Tx. 11, 786;S. Law, Pres., Illinois FDA , II-A-671 at 3; R. Ninker,

Exec. Director, Illinois FDA, Chi. Ex. 1.
S. Nunn, U. S. Senator, II-C-744; R. Woodah4- MontanaAttorney General, II-C-388; R. Meyers, Chairman, Utah
Funeral Directors and Embalmers Examining Board, II-C-176.
See Comments of Consumer Federation of Amer ica, andInstitute for Public Interest Representation (GeorgetownU. Law Center), II-C-15l8 at 5; Comments of the United
Auto Workers, II-C-1667; N. Gage, Pres., Funeral and
Memor ial Society of Racine and Kenosha, Wisconsin,Tx 3571. See also, J. Brown, Center for Consumer
Affairs, U Wisconsin, Tx 4345; W. Dartland, Florida
Office of Consumer Services, X-1-7.
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the statutory and constitutional questions.
l03 In the ain,

however, the testimony and comments, particularly those of
public officials, were more an expression of a philosophy
of government than an informed analysiS of the preemption
issue which is rai sed by thi s rule; 

, In general, federal aU thor ity to 
preempt state law flows

from the U. S. Constitution. 04 The Supreme Court 
has clearly

stated that . state legislation which frustrates the full ef-
fectiveness of federal law is rendered invalid by the Suprem-
acy Clause. . 105 Furthermore it is clear that this pr inciple
applies not only to acts of Congress, but to federal agency
regulations which have the force and effect of law.

106 How-

ever, questions were raised regarding Congressional intent
that the Federal Trade Commission s substantive rulemaking

authority include the power to preempt state regulations.

The legal arguments asserted against Commission preemp-
tive power are contained in the comments of major industry
trade associations and state Attorneys General.

107 The pr imary

focus of those arguments is the legislative intent of the
Magnuson-Moss Act under which this rule would be promulgated
and certain case law on the preemption doctr 

ine. However,
from the language and cases cited, and even direct testimony
in one instance , 108 it is clear that these arguments are
based in large part on a misconception of the actual effect
on e isting state law which the proposed rule would have.

103

104

105

106

107

108

Comments of NS , II-A- 661 at 1- 8; Comments of NFDA,

II-A- 659 at 57- 74; Comments of NCFSEB, II-c-l'517;
A. Troy, virginia Deputy Attorney General, II-C-

1169;
R. Edmisten, North Carolina Attorney General, Atl. Stmt.
at 18; K. O' Reilly, attorney, Consumer Federation of
America, Chi. Stmt. at 23- 29.

S. Const. art. VI, c1. 

Perez v. Campbell, 402 U. S. 637, 652 (1971r" See 
Jones

v. Rath Packing Co., 97 S. Ct. 1305, 1309\l97'T

See, , Nash v. Florida Industrial Commission, 389
. '235, 240 (1967); Public Utilities Commission v.

S., 355 U. S. 534, 540-46 (1957). See also Jones v.
Rath Packing Co., 97 S. Ct. 1305, 111 (I7).

See , Comments of NSM, II-A-661 at 1- 8; Comments of

NFDA, II-A-659 at 57-74; A Troy, virginia Deputy Attorney
Gen., II-C- ll69.

R. Edmisten, North Carolina Attorney Gen., Tx 10,
105.
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The confusion over this issue arose beca se thei are
two meanings to the term " preemption. Many understandfederal preemption in the " occupy the field" sense. In other
words, if a federal entity enters a articular field of regu-
lation, the states will be completely precluded from any fur-
ther regulation of that area; The other way in which federal
preemption can operate is that when and if a particular pro-
vision of state law is in direct conflict, or " collides,with a federal regulation, then that individual state provi-
sion is preempted and the federal provision prevails. It is
this latter notion of preemption which is contemplated in
the proposed funeral rule.

Th is d ist inct ion essen t i all y nega tes the assumpt ion
which underlies the positions of the National Funeral
Directors Association, National Selected Morticians, the
National Conference of Funeral Service Examining Boards, 109
and North Carolina Attorney General, Rufus Edmisten, all
of whom re lied on au thor i ty concern ing the 1 imi ta t ions onfederal " occupy the field" preemption. For example, two
paragraphs from the Magnuson-Moss legislative history were
repeatedly quoted . 110 However, these passages convey a con-
gressional intent only that the extension of the Commission
jurisdictional author ity would not occupy the field and pre-
clude state and local consumer protection activities. There-
fore, this argument is not relevant to the much more narrow
preemption which would result from the funeral rule. 

109 Specifically, NFDA General Counsel Thomas Clark, in
his capacity as general counsel to the Conference,
erroneously informed state board members that the FTC
rule would void state licensing laws, II-C-1519.

110 The expansion of the FTC' s jurisdiction
made by this section 201 is not intended
to occupy the field or in any way to
preempt state or local agencies from
carrying out consumer protection or 
other activities within their jurisd
tion which are also within the expanded
jurisdiction of the Commission. 

R. Rep. 93-1107, 93rd Cong., 2nd Sess.
45 (1974).

State and local consumer protection
efforts are not to be supplanted by
this expansion of jurisdiction. 
Rep. No. 93-151, 93rd Cong., 1st Sess.
27 (1973).

Both reports are quoted
A-659; Comments of NSM,
II-C- 1517; R. Edmisten,
Carolina, Atl. Ex. 18.

in comments of NFDA, II-
II-A-661; Comments of NCFSE8,
Attorney General, North
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fact, those commentators who have addressed the issue c
clude that the legislative history of Magnuson-Moss does
contain the requisite indications of Congressional intent
to author ize the Commission to preempt - state regulations
that are inconsistent with duly promulgated trade regulation
rules . 111 However, a detailed analysis of those legal points
is beyond the scope of this report. At this point in the

ceeding, the staff deems it necessary only to outline the
effect which the rule will have on existing state regulation
of the funeral industry and to examine the evidence of the
state ' s interest in any provisions of state law which are
repugnant to nd therefore will be preempted by the recom-
mended rule. l 2

From our comprehensive review of statutes, rules, and
regulations governing the funeral industry at the state 

level,
it is clear that the rule would have only a minimal impact on
state regulation. This is true because the primary purpose
of most state regulatory schemes in the funeral area is the
licensing of funeral directors and funeral establishments.
Such subjects as the educational, apprenticeship, and exami-
nation requirements for licensees and the public health
standards for handling dead bodies are addressed in every

111

112

See , Ver kuil, tion of State Law by the
Federal Trade COmmisslon , 1976 Duke L. J. 225 (1976);
Note, The State Action Exem on and Antitrust Enforce

ment Under the Federal Trade Commission Act , 89 Harv.

L. Rev. 715 (1976); Badal, Restrictive State Laws and

the Federal Trade Commission 29 Admin. L. Rev. - 239 (1977).

As a general proposition, the purpose of the state law is
irrelevant to the operation of the repugnancy test. In
Free v. Bland, 369 U. S. 663, 666 (1962), the Supreme

Court stated that" (t)he relative importance to the
State of its own law is not material when there is
a conflict with valid federal law, for the Framers

of our Constitution provided that the federal law
must prevail. 

. . 

See Perez v. CampbeU' 402
S. 637, 651- 52 (1971

In previous rulemakings, however, the Commission
has indicated that it wishes to consider the interests
of the states. See , Bureau of Consumer Protection,

Federal Trade Commission, Prescr iption Drug Pr ice Dis-
closures 314 (Staff Report Jan. 1975). Further, it
has been argued that rulemaking proceedings provide
the necessary forum for information gathering thus
enabling the Commission to effectively balance the
federal and state interests before deciding to preempt.
See, Verkuil, supra note 111 and Harvard Note, 

supra
note Ill, at 7

476



state. Since the preemption contemplated by the rule is
only that of inconsistent state laws, this entire area of
state regulation would remain intact.

Moreover, by its terms, the recommended rule gives way
to valid state regulations in certain instances. Since
states may have public health justification for rules on
embalming or transportation of dead bodies, provisions of
the rule which touch these su cts recognize limitations
imposed by state regulations.

Additionally, as noted previously, a few states have
recen tl y enacted cer ta in protect ions for fune r al consumer s. 114
These regulations, whether framed as direct prohibitions
against abusive practices or included under the standards of
professional conduct, are directed at some of the same prac-
tices as the recommended rule. Since they are not repugnant
to the federal purpose, these state laws will likewise con-
tinue in effect if the rule is promulgated.

In fact only two specific areas of existing state regu-
lation have been identified which would be affected by the
rule, and only a few individual provisions of state law are
involved - the requirement in one state of a casket for cre-
mation and the specific itemization formats in four other
states.

The recommended funeral rule declares that a funeral
director may not require a customer to purchase a casket for
cremation. l 5 As the initial staff memorandum states, thisprovision is designed to override any conflicting -state law
or regulation which requires a casket for cremation. Current-
ly, only one state has such a requirement. 116 No evidence in
the rulemaking record illuminates the origin of this regula-
t ion or any sta te purpose wh ich it serves. 117 No r can the
staff imagine a justification for such a regulation, given
that requiring a casket for cremation may cause substantial
economic injury to consumers . 118

113 See Sections 453. 2(a), (b) and (c).
114

See Part One, Section III, supra , at note 85.

115 Section 453. 2(d).
116 Rule 39 of the Massachusetts State Bd. of Registration

in Embalming and Funeral Directing states: " In all
cases of cremation a suitable casket must be used.

117 In fact other states have
specifically prohibit the
cremation. See Part Two,

enacted regulations which
requirement of a casket for
Section IV, supra , at note 96.

118 For complete discussion of the casket for cremation
issue, see Part Two, Section IV, supra
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Additionally, the recommended funeral rule requires
disclosure of the rices of funeral components according to
a certain format. l 9 This rule provision will affect those
few state itemization laws which are similar in purpose but
not identical in form. It will also supplement the regula-
tions of many other states which only require general dis-
osure of the total price of the funeral.

The itemization regulations which currently exist in
four states specify the four or five categor ies into which
the funeral bill must be broken down . 120 Since the funeral
rule requires itemization of the funeral price into eleven
basic components, it will necessarily overr ide these state
laws. The purposes of those state laws and the federal rule
are essentially the same, but in the interest of national
uniformity, the federal rule should prevail.

It has also been argued that the rule would impact on
regulations of numerous other states which require a more
limited form of itemization 121 or only require general 

closure of the total price and the components included. 2
However, no preemption issue actually exists here because
compliance with the rule provision would not violate the
state regulation. By requiring mandatory as opposed to op-
tional item iza t ion and a separa te pr ice f or each componen 
in addition to a total pr ice and a list of components, the
reco mended r

~~~

imposes more stringent but not inconsistent
requuements.

Therefore, the preemption issues raised by the recom-
mended rule are minor, as the vast majority of existing
regulatory schemes will not be affected by the rule.

119

120

121

122

123

See Sections 453. 5(e) and (f).
See discussion of these regulations at Part Two, Section
VII I, supra

Some states require only a minor breakdownof prices
See., e.g. , California Funeral Directors and Embalmers

Law, Art. 5. 5, sec. 7685: Wisconsin Statutes, Ch. H 16,
sec. 13(2)), while others only require itemization on
request (see, e. g., Colorado Rev. Stat., Title 12,
Art.54, sec. 12-54- 118(d) (1973); Florida Stat. Ch.
470, sec. 235 (1975)).

See Part Two, Section VIII, supra at notes 75-77.

A funeral director certainly should not be able to assert
compliance with the state law as a defense for failing
to comply with the Commission rule. Consequently the
Commission should clearly express its intent that the
price quotation format required by the rule is the only
permissible one.
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In fact, despite their past record of less than Vigorous
consumer protection efforts, the staff is hopeful that the
state boards will provide valuable assistance in enforcement
if the rule is promulgated. Obviously with the practices of
over 20, 000 funeral homes to monitor, any additional consumer
protection activities in the funeral industry should be en-
couraged. As noted, a few exisitng provisions of state regu-
lation are co-extensive with the rule requirements, and in
such situations the state regulatory board will be an inde-
pendent policing authority. Moreover, many states have
delineated standards of professional conduct, violation of
which can result in loss of license. The state boards could
adopt, formally or informally, the rule requirements as a
part of these standards and thereby participate directly in
active enforcement efforts. Should a state go so far as to
enact a comprehensive scheme of regulation which is identical
to or more str ingent than the federal rule, and can demon-
strate that vigorous efforts will be made to enforce such
standards, the Commission may even consider returning all
enforcement authority to the state through an exemption from
the rule. 124 Therefore, despite predictions that state boards
will lose their enthusiasm to regulate if the funeral rule
is promulgated, 125 room certainly exists for significant
state participation in regulation of the funeral industry.
As it has in the past, the Commission should encourage as
much federal-state co-operation as possible.

124 The Magnuson-Moss Act specifically provides that "

. .

the Commission finds that the application of a rule
. . to any peison or class of persons is- not cessary

to prevent the unfair or deceptive act or practice to
which the rule relates, the Commission may exempt such
person or class from all or part of such rule. " 15 U.
Sec. 57a(g)(2) (1976).

125 Comments of NCFSEB, II-C-1517 at 2-3.
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SECTION II. THE IMPACT OF THE RECOMMENDED RULE ON THE
FUNERAL INDUSTRY

Introduction

The imposition of regulation in an area which has
been prev iously unregulated invar iably imposes some costs
on the entities covered by the proposal. These costs -
which may range from ascertaining the duties of compliance
to the restructuring of the business entity - must be
assessed in light of the foreseeable benefits that the
regulation would create. In rulemaking proceedings under
the Magnuson-Moss Warranty - Federal Trade Commission
Improvement Act, l the statement of basis and purpose to
accompany a final rule must include " a statement as to
the economic effect of the rule, taking into account the
effect on small business and consumers.

" 2

In the following section, the rule s potential impact
on funeral industry members will be explored. This section
summar izes previous analyses of the rule s impact that were
presented in connection with the discussion of individual
rule provisions in Part Two of the report; it also addresses
general issues that were raised about the burdensomeness
of the rule or its overall impact. Such an inquiry is espe-
cially appropriate since the funeral industry is predominantly
composed of small businesses.

The recommended rule s potential impact on the industry
takes var ious forms. Some of the impact will stern from the
direct costs that compliance with the rule will entail; e.g.,
changes in business practices. Other economic effects may
be less direct. For example, by establishing the predicates
for price competition through the increased availability of
price information and the removal of competitive restraints,
the rule is likely to increase competitive market behavior.
Competitive pressures may realign market shares and induce
greater operating efficiency, so that some funeral firms
may benef it as others suffer. Some have also predicted
that the rule, especially the disclosure require s, will
have intangible, deleterious effects on the relationship
between funeral directors and their customers. 

The economic impact of the rule on the funeral industry
may also be felt in the allied supply industries, although
manufacturers and suppliers will be influenced more by
gene r al mar ket cond i tions than by the for tunes of ind i v idua 1
funeral homes. Nevertheless, to the extent that sales
and consumption patterns change as a result of the greater
opportunities for choice afforded by the rule, aggregate

Pub. L. No. 93- 637, 88 Stat. 2193 (codified at 15 U.
Section 57a (1975)).

15 U. C. Section 57a(d)(1)(c) (1975) .

See Part Three, Section I, supra at note 55.
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effects will be felt in the supply industr ies. As paif ofthe discussion of the rule I S economic impact, this section
will also note possible effects in related industries
(incl ud ing cemeter ies) .

Dire

~~~~

Com ianc

This category represents business expenses associated
with operational changes necessary to comply with a final
Commission rule. Costs imposed in this fashion are of
two kinds: 1) the loss of revenue from practices which
are prohibited by the rule , casket for cremation
requirements), and 2) costs which are not attr ibutable
to the cessation of certain practices but which are inci-
dental to the implementation of the rule (e. g., disclosurerequirements).

Direct costs incurred by the elimination of revenue-
producing practices reflect the consumer inj ury occasioned
by their continuation. As the next section of the report
will explain, 5 one consumer benefit from the proposed rule
is the elimination of certain forced or hidden purchases.
Prohibition of the practices which impose these charges is
premised on the rationale that they are unfair or deceptive,
and the loss of revenue generated by these acts 
mar kups on cash advances, unauthor ized embalming, charges
for unused items) represents a " cost" which is, in effect,
illegitimate. To the extent that an objection has been
voiced to this type of cost, it is essentially an objection
to the staff ' s conteQtion that the practice violates Section
5 of the FTC Act. Accordingly, we have generally not: reviewed
these effects of the rule as independent compl iance costs.

The other type of compliance costs is that which may
devolve upon funeral directors to meet the rule s require-
ments regardless of whether their current business pro-
cedures cause unnecessary consumer losses as described
above. It is the implementation of a mandated practice,
instead of the prohibition of a particular practi , whichposes a poten t ial burden. Since these d i r ect cOS s 0 f
compliance are incurred in the pursuit of other goals,
their magnitude is a more significant issue: consequently,
this category of business expenses is the primary focus of
this subsection. Unless otherwise noted, " direct compliancecosts " will allude to this type of cost.

Some rule provisions may entail both types of costs. The
prohibition on embalming without permission, for example,
represents a loss of revenue from people who would previously
have paid an unwanted embalming charge - a type of hidden
or forced charge that falls into the first category of direct
compliance. On the other hand, the mechanics necessary to
acquire permission may involve costs of the second var iety.
See Part Three, Section III, infra, at notes 94- 103.

481



Minimization of compliance burdens consistent with-
effective consumer protection measures was an important
consideration in drafting the proposed rule and prompted
several revisions (including a consolidation and streamlin-
ing of the disclosure requirements) in the rule recommended
in this report. We believe that the diiect compliance
costs imposed by the rule are modest and, in many instances,
represent " burdens " already imposed by state regulations
or the firm s own business methods. 

1;.

Nevertheless, many funeral industry members have main-
tained that the costs of complying with the proposed rule
would be substantial. Funeral directors expressed this
belief before the Subcommittee on the Activities of Regulatory
Agencies of the House Small Business Committee. The report
issued by the Subcommittee summarizes the industry s position

and concludes that the rule will adversely affect small
business. The Subcommittee s conclusions about the burden-
someness of the rule on small funeral homes were based
on statements such as the testimony of Gene Hutchens, past
president of the Missour i Funeral Director s Association,
who provided a detailed outline of his view of the costs
of compliance. 9 The issues that were raised by Mr. Hutchens
and others before the Subcommittee and during the rulemaking
proceeding concerning the adverse effects of the rule and
the costs of compliance are discussed in the section-by-
section analysis of the rule that follows.

453. Funeral Practices

--------

This section of ' the proposed rule prohibits va ious
practices that exploit the vulnerable conditio the
bereaved funeral purchaser. Much of the opposition to

See , R. Coats, Michigan FDA, Tx 3, 760- 61, Tx 3, 792-
93; E. Purdy, Oregon funeral director, Tx 5406; A. Mamary,
Pennsylvania FDA, Tx 12, 873. See also Mortuary Management,
July/Aug., 1976, at 8 (EditoriaI.

See, 

g. ,

Comments of the Kansas Funeral Directors and
Emb almer s Ass ' n., II-A- 677; R. Sargent, New Hampshire
funeral director, II-A-437. See also note 30, infra.

R. Rep. No. 94-1761, 94th Cong., 2d Sess. (1976) (herein-
after cited as House Small Business Subcomm. Report). The
s t a f f ' s ana 1 ys i s-ithe-Su bcommlttee-Repo \;hlan wa 

placed on the rulemaking record, has been placed
on the public record, XI- 532.

See Hear ings on Regulations of Var ious Federal Regulatory
Agencies and Their Effect on Small Business Before the
Su5comm on-ActlvltleS-f Regulatory Agencies of the House
Comm Oi-smilBUsTnes5; --rtsffr and IV)94thCo n g 

2d-Sess. 368- 73 (1976) (hereinafter cited as House
Small Business Subcomm. Hear ingsl
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this section of the rule centered on the requiremenisfor
prior authorization to remove or embalm a body lO (particu-
larly the latter); 11 funeral directors complained about
difficulties in reaching family member and the need to
begin the embalming process quickly. The rule, however,
reduces compliance burdens by permitting oral or written
authorization, so that a telephone call will suffice.
M00eover, model authorization forms have been previously
made available to industry members by industry trade asso-
ciations and pUblications.

Some funeral directors further argued that the embalm-
ing authorization requirement was burdensome because it
would require installation of costly refrigeration equip-
ment. 13 The rule does not require funeral directors to
refrain from embalming or to install refr igeration equip-
ment; 14 only to refrain from embalming unless the family
wishes it. Inexpensive alternatives are available in
situations in which bodies must be held without embalming .
Also many funeral directors stated that honor ing the wishes
of families who do not desire embalming presents no diffi-
cUlties, 16 indicating that the burden is not a major problem.
If the anticipated need is great enough to make the instal-
lation of refr igeration equipment economically sensible,

See Part Two, Section II, at notes 40 and 41
and Part Two, Section III, supra , at note 14. Few cited
any compliance problems with Section 453. 2(c) (Refusalto Release). ' 
See , Mortuary Management, Jan. 1978, at 13-14;
Comment of California FDA, II-A- 673, at 2-6 and Ex. A.

NFDA has developed model authorization forms for embalming
and removal. Atl. Ex. 21. Mortuary Management , an indus-
try trade journal, has published equivalent authorizationforms. Mortuary Management, July/August 197 at 19.

See Part Two, Section II supra at notes 75- 78.

At least one manufacturer, however, has implied other-
wise in its advertisements for refrigeration units.
Am. Funeral Director, April 1977, at 22 (Bally Walk-In
Cooler Advertisement).

See Part Two, Section II, supr at note 59.

See, , A. Anderson, Pres., Utah FDA, Tx 6174; L. Peake,
Oreg on FDA, Tx 5692- 93; S. Waring, Massachusetts funeral
director, Tx 663-65; R. Myers, Chairman, Utah State Funeral
Directors and Embalmers Examining Bd., Tx 8283-84, 8303- 04.
Seven states' , moreover, presently have an identical require-
ment that is apparently livable. K. O' Reilly, Consumer
Fed' n of Amer., Atl. Stmt. at 18- 22.

483



refrigeration units can be installed for far less ihan th
amount claimed by some industry members. l 7

Although some funeral directors claimed that the need
to "make available " alternative containers for cremation
under Section 453. 2 (d) (3) of the proposed rule would be
burdensome, the duty to furnish such containers does not
require maintenance of an inventory of such units on the
premises . 18 If, however, an inventory is maintained,
expenses should be minimal since wholesale costs range
from $ 5 - $ 35. 19

Cash advance overcharges ( 453. 2(e)) are widely con-
demned within the industry, 20 and their prohibition should

involve slight additional expense. Funeral directors usually
know charges from suppliers such as cemeter ies and livery
companies, so that no additional expense is involved in deter-
mining the correct net cost. 21 In cases where the funeral
director does not know the exact amount of the third party
provider ' s charge, the rule permits the use of the previous
year s discount rate as the base for determining the net
charge to the customer. 

One company, Bally Case and Cooler, frequently advertises
its line of prefabr icated walk- in refr igeration units in
funeral trade journals. Bally I s advertisements stress the
low cost " of its products. See , Am. Funeral Director,

August 1977, at 20; ,Casket and Sunnyside, January 1977, at 4.

Firms with little demand for cremations will meet the
requirement if containers can be obtained expeditiously
from suppliers. If storage is necessary to meet the rule
requirements, few space problems should be presented for
firms with nominal demand: few containers would have to
be kept in inventory and many var ieties can be stacked
or collapsed.

See, , S. Waring, Massachusetts funeral di tor, Tx
674; T. Sampson, Massachusetts funeral director, Tx 966-
67; M. Waterston, Wisconsin funeral director, Tx 3, 716;
N. Heard, Pennsylvania funeral director, Tx 13, 154;
E. Klein, Continental Ass n of Funeral and Memorial
Societies, NY Stmt at app. 2 (Humphrey Co. price list);
C. Ex. 39 (Cohen) at 7 (advertisement of containers);

Phoenix Embalming Chemical Co. container advertisement,
III-B-93; Am. Funeral Director, August 1977, at 14.

See Part Two, Section V, supra at notes 29- 30.

Some funeral directors presently record their actual expen-
ditures for cash advance items on the purchaser s statement.
See Atl. Ex. 21 (Coble) at 6. In addition, sixteen states
require an itemized disclosure of cash advance items. See
K. O' Reilly, Consumer Fed' n of Amer., Atl. Stmt. at 49-51.

Se c t ion 453. 2 ( e) (3) (cash advance s) 
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5 453. 3 Mi srepresen ta t ions

This section of the rule essentially restates existing
law as specifically applied to the fune al transaction.
The sole affirmative obligation u der this section is that
the funeral director must explain on the funeral services
agreement any laws that re uire the use of particular items
of s rvice or merchandise. 3 Intimate knowledge of state
mortuary laws is not required; the rule merely requires the
funeral director (who is, after all, the person who will
initially raise the issue) to note the reason why a partic-
ular purchase is required. The revised rule no longer
requires that a separate explanation of such legal require-
ments be prov ided, and the disclosure of legal requirements
has been incorporated into other rule provisions. Thus,
the affirmative disclosure statement which was contained
in the proposed rule has been eliminated by consolidating
disclosure forms in order to keep compliance burdens to
to an absolute minimum.

5 453. Merchandise and Service Selection

The first two parts of this Section (453. 4(a) and (b))
require affirmative action, whereas 453. 4(c) contains
requirements of a prohibitory nature. Compliance costs
associated with the last subsection are imperceptible: it
is basically a modified version of standard bait-and-switch
law in the context of funeral services. 24 The objections
to this part of the rule have principally focused on free
speech issues rather than on economic burdens. 

The duty to display the three least expensive caskets
453. 4(a)) imposes no additional inventory costs, since

the three are taken from the funeral home s current stock.
While sales of the low-end units may increase, such a " cost"represents the effect of their previous non-display - a
cost" which we do not view as legitimate. 26 In recognition

of the limited casket display space that may be available
to small funeral homes, the rule only requires f
homes with twelve or fewer caskets on display to show the

The duty to refrain from unsubstantiated claims (Section453. 3(b) (1) and (2)) does not impose any affirmative duty to
perform airtightness, watertightness or preservative capa-bility tests or studies. These provisions simply require
the funeral director to avoid making unfounded claims.

See Part Two, Section VII, supra at notes 147- 48.
See note 70, infra.
See notes 5-6, supra It should be reiterated that thecnices of caskets offered and the pr ices charged stillreside with the funeral director.
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least expensive unit; in this manner, a small
not be forced to include a high concentration
expensive units in a limited display area.

firm wi-ll-
of its least

The obligation to previae caskets in alternative colors
under 453. 4 (b) has been limited under the revised rule
to apply solely to the three least expensive caskets. 
Although the rule does create some compliance costs in
the form of the time involved in placing the order, the
requirement is restr icted to situations in which regular
suppliers can provide a substitute expeditiously (within
twelve hours). The rule now also permits the notice of
availabilit

1 in other colors to be included on the casketpr ice card. 
Disclosures453.

The burdensomeness of the rule has been frequently
linked to its disclosure requirements by funeral directors
who have maintained that this portion of the rule will
create substantial economic burdens, particularly on the
small funeral home operator. 

Section 453. 5(a) requires funeral homes to provide
truthful information on prices and offerings over the tele-
phone. Some funeral directors have claimed that this
requirement would be burdensome, because it would require
addi tional time and manpower to answer telephone inquir ies. 31

The casket price list will still be furnishe to inform
the customer about the availability of other units.

This change was suggested by industry representatives.
See Comments of the Funeral Directors Alliance of
Cal ifornia, II-A-534, at 10-11; Comments of Forest Lawn
Memorial-Parks and Mortuaries, II- 199, at 19- 20.

See Section 453. 4 (b) (1).

See , W. Hahn, Pres., Federated Funeral Directors
of Amer., III-I-14; House Small Business Subcomm. Hearings
(Part III), supra note 9, at 331 (testimony of E. Carney,
Mass. funeral d rector); Comments of The Kansas Funeral
Directors and Embalmers Ass n, II-A-677, at 2; Rep.
C. Hubbard, Jr., member of Congress from Kentucky, Tx

684; G. Killeen, Wayne County, Mich., Comm r, Tx 3, 794;
R. Sargent, New Hampshire funeral director, II- 437;
Commen ts of the In t ' 1 Order of the Golden Rule, I I -A-
666, at 7; Rev. B. Denton, Michigan minister, II-C-543;
H. Coates, member of the State BO. of Embalmers and
Funeral Directors of Kentucky, Tx 3, 960.

See , A. Leak, Illinois funeral director, Tx 3, 876;
R. Hodge, Pres., New Jersey Bd. of Mortuary Science, Tx

049.
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, '
While the rule imposes no affirmative obligation to provide
personnel to cover telephones that otherwise would be
unattended, most funeral homes are presently equipped to
answer calls at any hour _

Other funeral directors argued that they would have
to replace the student or temporary help who handle even-
ing telephone calls with better trained and costlier per-
sonnel to avoid the risk of a rule violation by providing
insufficient or inaccurate information. 33 Since funeral
home personnel who answer telephones are presumably capable
of handling -first calls " (for the funeral director ' s serv-
ices) and dealing with bereaved callers, it seems unlikely
that they would be unable to quote price information from
the lists required under other provisions of 5 453. 5. The
rule, moreover, does not preclude deferral of a response
until knowledgeable personnel can return the call.

Some expense will be incurred in mailing price lists
pursuant to telephone request. 34 While we regard these
minimal mailing costs as routine business expenditures,
the rule does not prohibit recoupment of such costs.

The cost of including the price availability notice
(S 453. 5(a)(3)) in advertising has also been cited as a
significant compliance burden imposed by the rule. 36 The
rule does not require funeral homes to advertise, and the
notice requirement does not apply to other forms of non-
media advertisements ( , fans, calendars, pens) that
have trad itionally been used by funeral homes. 37 While

In fact, many funeral directors have pointed to their "
hour availability " as part of their services. See, e.

g.,

A. Hornberg, Pres., Funeral Director Services Ass 'Greater Chicago, Tx 4, 768; NFDA brochure, A Factual Guide
to Funeral Costs, Hausmann Ex. 1 (NY).

Congressman William Hungate echoed this con in his
testimony during the Washington, D. C. hearings. Rep.W. Hungate, member of Congress from Missour i, Tx 10, 601.

Sect ion 453. 5 (a)( 2)( i i) .

Most funeral trade associations currently mail free
information upon request. III inois FDA brochure, Advo-
cating Understanding, Chi. Ex. 7 (Ninker) (" Most funeral
directors will gladly personally answer your inquiries
and provide you with brochures. ); NFDA brochure, Answers
to Questions About Funeral Costs, Waring Ex. 1 (NY).

See, , W. Cochran, Kansas funeral director, II-A- 705,
4; L. Rill, Pres., Washington State FDA, II-A-678, at

4; W. Hahn, Pres., FFDA, Tx 3, 560.

Despite the fears
apply to baseball
Pennsylvania FDA,

of some, this requirement does not
uniforms either. See A. Mamary, Pres.,
Tx 1 2, 8 67- 6 8 , Tx 1 2, 8 73 - 7 5 .
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some additional costs will be imposed on those whose-
adver-

tising triggers the notice requirement, the message has
been deliberately shortened to reduce the expense created
by its insertion.

The price lists required by Sections 453. 5(b) (cas-

kets), (d) (vaults) and (e) (general) consist of standard
forms that can be reproduced simply and inexpensively.

38 
further simplify compliance, sample forms have been pro-
duced by the staff and are included with this report.
Funeral directors can also anticipate assistance from their
trade association, shortly after the rule was propos
NFDA developed and distributed model disclosure forms.

Industry members also argued that a changing merchandise
inventory would create compliance burdens by necessitating
the constant revision of casket and vault price 

lists. 41

Others, however, suggested that this was rarely a problem.
Any inventory changes that do occur can be merely noted
on existing price lists on an 

ad hoc basis.

As previously discussed, 43 the itemization require-
ments of the rule S 453. 5(e) & (f)) were strongly opposed

by many funeral industry members who claimed that the
expenses (and ossible loss of revenues) associated with
a shift to itemized pricing would inevitably lead to higher
funeral pr ices. 44 These criticisms were examined at length

See R. Coats, , Pres.. Michigan FDA, Tx 3, 792-93; E. purdy,

Oregon funeral director, Tx 5, 406; F. WaJterman, Pres.,

Indiana FDA, Tx 4, 985; P. Farmer, Pres.. New Jersey FDA
Tx 2, 354. One funeral director who testified currently
provides almost all of the information required by the
rule in a notebook shown to each customer. 

The cost of

producing the notebook was a one-time expense of 
$10.

H. Watts, New York funeral director, Tx 10,
537.

Appendix A.

See House Small Business Subcomm. Hearings 
Part III)

supr note , at 241 Where state tem ation require-

ments have been enacted, as in Minnesota and New 
Jersey,

trade associations have assisted members by providing
sample forms. 

See , W. Kinder, Pres., Minnesota

FDA, Tx 3, 283- 84.

See Part Two, Section VIII, ra, note 138.

See Part Two, Section VIII, r a, notes 139- 41.

See Part Two, Section VIII, ra, note 164.

, Comments of Funeral Director Services Ass '
of Greater Chicago, II-A-660, at 8; E. Wight, 

Pres.,
South Dakota State Bd. of Funeral Service, Tx 4,

711;,
F. Noland, Idaho funeral director, Tx 5,

833; L. Peake,
(Continued)
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earlier and will not
that price increases
be significant. 45

be repeated; in general, ' we coni:1uded
were not inevitable and would not

Section 453. 5(c) ' requirement of price cards on each
casket tracks the current practice of many funeral homes.
Inexpensive pr ice cards can be prepared 

by the funeralrector himself or can be produced for mass distribution.

The agreement for services selected 453. 5(f)) doesnot impose an additional compliance requirement, because
some form of memorandum is already furnished by most funeral
homes at the conclusion of arrangements. 46 This documentis essentially the sales agreement that records the selections
made and the corresponding charges. 47 Although specific infor-mation will have to be included in the format, the costs
of revising the forms to meet the rule

s requirements shouldbe insignificant.
S 453. 6 Market Restraints

This section of the rule is proscr iptivepresents no compliance burdens resulting from
obligations.

in nature and
affirmative

!i 453. Record Retention

This section requJres industry members to retain certain
documents to aid compliance checks and to deter violations
of the rule. Some funeral directors have argued that they
would have to bear s ignificant costs for the " ten tion,indexing, stor age, and recovery of record s . ,,49 However,

(Continued)

Oregon FDA, Tx 5, 699-703; H. Gutterman, New Jersey
funeral director, Tx 1, 898-99.

See Part Two, Section VIII, supra , at notes-64-202.

V. Pine, A Statistical Abstract of Funeral
and Figures 5 (1977) (hereinafter cited as
and Figures ) (87% of NFDA members surveyed
See also W. Hahn, Pres., Federated FuneralorAme, Tx 3, 535.

Service Facts
NFDA Facts

use form contract).
Directors

4 7
See, , R. Myers, Chairman, Utah State Funeral Direc-
tor s ancrEmbalmers Examining Sd., Tx 8, 301; J. Broussard,Texas FDA, Tx 9, 485.

See notes 38- 40, supra
See , G. Hutchens, Pres., Missouri FDA, II-A-770, at
10-13; Rep. C. Hubbard, Jr., member of Congress from Ky.
Tx 3, 684. This argument was also made before the House
Small Business Committee. See House Small Business Sub-
comm. Hearings (Part III) upra note 9, at 
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only three different forms, as well as copies of the eral
services agreement for each case, must be retained to comply
with the rule s requirements. The exper ience of numerous
funeral directors who presently retain _ satisfactory records,

due to state requirements 50 or sound business practice,

indicates that the additional costs of establishing and
mai taining such a record keeping system would be minimal. 

Some funeral directors pointed to . other compliance
costs, such as the additional time that would be required
to present and explain the rule s disclosures in arrangement

conferences. 52 In light of the testimony of several funeral
directors who indicated that they cover this basic subject
matter in each conference and use written materials to assist
in their explanation, this burden seems questionable. 
Similarly, merchandise pricing and minimal bookkeeping are
essential functions in any business operation, and very
little, if any, additional time should be required because
of the recommended rule.

In addition to soliciting the comments of industry
members on the costs and difficulties of compliance, the
FTC staff commissioned a survey on this subject by the
Atlanta consulting firm of MacFarlane and Co. Based upon
their in depth interviews with funeral homes in the Atlanta
area (including urban and rural, large and small firms),
the study found that the actual costs of complying with the
rule would be minimal and were recognized as such by the
industry members surveyed. 

Several states currently have record keeping requirements.
K. O' Reilly, Consumer Fed' n of Amer., Tx 9, 222. The New

Jersey requirement that records be kept for 5 years has

not proved to be burdensome. S. Hausmann, Exec. Dir.,
New Jersey FDA, Tx 549.

See G. Hutchens, Pres., Missouri FDA, Tx 4,
Cf.

Galante, New Jersey funeral director, T , 743=45. See

also N. Heard, Pennsylvania funeral director, Tx 13,
165;-

R. Neville, Ohio funeral director, Tx 14, 438; R. Perry,

FTC staff consultant, Tx 9, 155 (survey of tlanta area

funeral directors revealed that retaining permanent file
on each funeral is standard practice).

See House Small Business Subcomm. Hearings (Part III )

sup note 9, at 369.

See, e

~~~

, S. Hausmann, Exec. Dir., New Jersey FDA, Tx5J- . Fitzgerald, New Mexico funeral director, Tx
229; N. Heard, Pennsylvania funeral director, Tx 13,

164-
67.

MacFarlane & Co. conducted a survey of 47 Atlanta-area
funeral directors on the impact the rule would have on
them. Based upon probative interviews with the funeral(Continued)
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Competitive Effects

Apart from the direct compliance costs, funeral direc-tors may be affected by the rule in e var iety of other ways.
Perhaps most significant are the effects on competition in
the industry and the subsequent effects on funeral pr ices,offer ings, and overhead costs.

The disclosure requirements of the rule will make
it easier for consumers to learn about and to compare the
prices and offerings of different funer21 homes as well
as those within a chosen home. 55 The consumer s ability
to obtain and compare pr ices will mean that firms with
high prices must be concerned about the risks of losing
customers to funeral home competitors or to direct cre-
mation companies. Moreover, itemization and the right
to decline unwanted services may mean that high prices
will encourage consumers to opt for less than " complete,
traditional" services. Firms with high prices may beable to cut their pr ices by lower ing overhead costs and/or
accepting a lower profit marg in to avoid losing their cus-
tomers to lower priced firms.

The rule will remove pr ivate restraints on pr ice adver-tising and ban efforts to hal t or obstruct the offer ing of
low-priced funerals, alternatives to the traditional funeral
and memorial society arrangements. Firms with low prices
(relative to those of competitors), because of more effi-
cient operations or a willingness to accept a lower profit
margin, stand to gain the cases lost by their higher priced
competltors. If sumer demand for low cost unerals and
alternative forms of final disposition grows as - a result 
increased availability, there will be additional pressure
on funeral directors to improve their efficiency and lower
their costs. Since the demand for funeral services is a
direct function of the death rate and therefore inelastic,

(Continued)

directors, it was concluded that their real objection
to the olsclosure requirements of the rule was based
on principle and that the actual costs of printing, typing,
filing, and the like were perceived as negligible. 
Perry, MacFarlane & Co., Tx 9, 150. See also G. Hutchens,
Pres., Missouri FDA, Tx 4, 859. 

----

See Part Three, Section III, infra.
See S. Shavell, Prof. of Economics, Harvard Univ. andrAMS consultant, Tx 11, 873; Comments of Louisiana Health
and Human Resources Administration, II-C- 600.
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the effect of increased competition will be to redistribute
the same number of cases among existing firms and possible
new entrants. 57

Small firms, particularly marginal operations, will
not necessar ily be adversely affected by an increased level
of competition. 58 Those which meet a specific demand-- such
as'serving a small community or a particular racial, ethnic,
or relig ious group--are unlikely to lose business because
of generally increased competition. 59 Inefficient firms
which operate in big cities with many competitors will, how-
ever , be in a different situation because consumers may begin
to alter their purchase behavior. Such firms may be forced
to offer com

8etitive prices, which they can do by improvingefficiency. Certain firms may also have an advantage in
having lower overhead costs if they operate smaller, less
elaborate facllities than their competitors.

The effects of competition are confirmed by the funeral
industry s own figures. According to NFDA' s annual statisti-
cal survey, in the Pacific region where price competition is
most vigorous (Washington, Oregon and California), average
charges for adult funerals are $237 below the national

To the extent that pr ice advertising restraints and
industry harassment may have operated as entry barriers,
the rule s alleviation of these condltions may encourage
new entry. Som funeral homes may appear with impler
facilities and lower overhead to allow offering of lower
pr ices and appeal to the pr ice- conscious segment of the
funeral market. Similarly, more direct cremation com-
panies may spring up to meet the growing demand for cre-
mation with the lower prices they can offer because of
the specialized, simplified nature of their operations.

See House Small Business Subcomm. Hearings (Part
III) supra note 9, at 331 (Rep. W. Hungat member of
Congress rom Missour i); Co ents of the Consumer Fed' n
of Amer., II-C- 1518, at 37-38.

S. Shavell, Prof. Economics, Harvard Univ. and CAFMS
consultant, Tx 11, 882-83; House Small Business Subcomm.
Hearings (Part III) supra note 9, at 331 (Rep. W. Hungate,
mem er o f C ongress from Mlssouri. f. W. Kinder, Pres.,
Minnesota FDA, Tx 3, 313.

S. Shavell, Prof. of Economics, Harvard Univ. and CAFMS
consultant, Tx 11, 873- 74. Operators may decide to rent
livery rather than bear large overhead costs of owning
their own automotive equipment. Likewise they may share
centralized embalming or chapel facilities with other
mortuaries, make more efflcient use of personnel, etc.
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average. 61 The region s operating cost figures are likewise
substantially below the national average 62 -further evidence
of the ability of competition to lower overhead costs and
increase efficiency.

Still, it is possible that some firms now in existence
will be forced out of business. 6, It is important to recog-
nize, however, this result would not be the product of
insensitive government regulation but of the free operation
of the dynamic of competition.

Some industry members have expressed the fear that
the industry will become dominated by large firms or chains
because of the rule. 65 It is clear that there has been
a trend toward increasing concentration in recent years.
Two firms in particular, Service Corporation International
and International Funeral Services, have, since 

1971, eachacquired more than 100 mortuaries across the country, while
a number of smaller regional chains have also been develop-ing. This concentration trend is the result of a variety of
factors such as existing overcapacity, a disinclination of
the young to carryon their fathers ' businesses, and a growing
need for more efficient management systems and measures to
lower overhead during a time of rising inflation. To the
extent it occurs fro active price competition and produces

$1, 111 vs. $1, 348. NFDA Facts and Figures, supra note46, at 13, 22. The comparable figures for the MiddleAtlantic (New York, New Jersey and Pennsylvania) and
East North Central (Ohio, Indiana, Illinois , Michigan,Wisconsin) are $1, 370 and $1, 423 respectively. Id. at15, 17.

Total operating expenses for the Pacific region are
reported as $851 compared to the national average of
$1, 122. Id. at 32, 37. The comparable figures for the
Middle Atlantic and East North Central regions are $1, 160and $1, 209 respectively. . at 25, 27. 
A. Mamary, Pennsylvania FDA, Tx 12, 870.

S. Shavell, Prof. Economics, Harvard Univ.,
consultant, Tx 11, 919. But see Rep. F. St.
Rhode Island Congressman l, 812.

and CAFMS
Germain,

See , Comments of the Michigan FDA, II-A-668, at 
R. Sargent, New Hampshire funeral director, II-A-437;J. Couch, Illinois funeral director, Tx 2, 931- 32; J. Kerr,
Jr., Sec y-Treas., Kentucky FDA, Tx 3, 036; R. Coats, Pres.,Michigan FDA, Tx 3, 755.

Dr. D.
tables
Boston

Kollat, Management Horizons, Inc., D. C. Stmt. at10-12; Dr. M. Lawson, Asst. Prof. of Economics,
University, and NCSCjADA consultant, Tx 13, 296.
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1;.

greater efficiencies and lower prices, some increased- c

centration may be desirable. If, however, such concentration
produces monopolistic or oligopolistic conditions in 

particular
geographic markets, potential violations of federal or state
anti-trust laws may arise 

hich would r quire appropriate

cor rective measures.

Impact on Ind ustry Revenues

The revenues of the funeral industry will be affected
in other ways by the promulgation of the rule. 

Changes
in consumption patterns which may alter revenues will
come about as a result of the competitive effects and from
the rule s elimination of particular unfair and deceptive
practices which have forced consumers to buy services and
merchandise which they might not have otherwise purchased.

It is impossible to accurately forecast the possible
dollar impact on the ind ustry as cons umpt ion pa t terns change.
The approximate dollar figures for potential savings to
consumers in the consumer benefit section of this report
do indicate one component of a potential revenue loss for
the industry. However, the potential savings to consumers
does not necessarily translate directly into loss to the
industry, in part because of the competitive changes in the
industry, previously discussed. An lncrease in competition
will result in forced increases in operating efficiencies for
many firms with a consequent potential for 

higher profits.
In addition, to the extent that competition 

orces marginal

operations which cannot withstand competitive pressures out
of business, their volume will be distributed among pther
firms. This additional volume and revenue can offset
potential revenue losses created by a change in consumption
patterns.

Non-Economic Impact

Concern has also been expressed about the non-economic
impact of the rule on industry members. These concerns
include fears that the proposed rule will 

infr e upon

constitutionally protected free speech or will undermine
the relationshi that may exist between funeral director
and customers. 6

Question #4 published in the initial notice directed
attention to the issue of possible abridgement of constitu-

M. Lawson, Asst. Prof. of Economics and NCSC/ADA consul 
ant, D. C. Stmt. at 19.

See , Rev. E. Jackson, minister, Tx 5, 335; Comments
of International Funeral Services, Inc., II-A-

488, at
10; Comments of the NFDA, II-A- 659, at 48; T. Desmond,

Michigan funeral director, II-A-746.
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tionally protected speech. 69 Many industry members -expressed
their Vlew that portions of the proposed rule, particularly
the section which prevents upselling by disparaging a con-
sumer s concern for price, would int

brfere with the freespeech rights of funeraldirectors. 7 - Some funeral industry
members argue that it is unconstitutional because it prevents
a funeral director from expressing his actual belief, i. e.,

amount spent is reflective of the consumer s affec tlon
or respect for the deceased.

The prOhlbtion in 453. 4(c) (2) is specifically directed
only to speech which is intended to " encourage purchase of
additional or more expensive merchandise of services.
such, it is not a broad, unconstitutional infringement of
the funeral director s free speech rights. The rule pro-
vides no general restriction on a funeral director s ability
to voice his view of what constitutes a meaningful or
appropriate funeral in a wide range of contexts. ,What he
is prohibited from doing is upselling consumers in a very
specific time, place and manner: when a consumer is uniquely
vulnerable and particularly susceptible to manipulation.

Opposition was also voiced by a number of industry mem-
bers based upon the fear that the requirements of the rule
would interfere with the relationship between the funeral
director and the consumer Some stated that in their opinion
the rule would promote distrust 72 or in some other way
intrude upon the relationship between the underta er and
his customer. 73 The funeral industry complained that the

4 0 Fed. Reg. 39, 906 (1976).

See , Comments of the Missouri FDA, II-A- 770 , at
21; C. Erickson, Pres., Connecticut 3d. of Examiners of
Embalmers and Funeral Directors, II-C-1725, at 

See Part One, Section III (A), supra The first amend-
ment issue was also analyzed in considerable tail in
a submlssion by the Consumer Federation of Amrica,
II-C-1518, at 31-36.

See , R. Shackelford, Jr., Tennessee funeral director,
Tx 9, 47; R. Slater, Prof. of Mortuary Educatlon,
Univ. of Minnesota, Tx 9, 488; J. Wright, Mississippi FDA,
Tx 9, 424; Comments of Int' l Order of the Golden Rule, II-A-
666, at 2; Comments of the Funeral Directors Services Ass
of Greater Chicago , II-A-660, at 9; T. Desmond , Michigan
funeral director, II-A- 746; Comments of the NFDA, II-A- 659,
at 42.

See, e.g., R. Myers, Chairman, Utah State Funeral Direc-
tor s anEmbalamers Examining Bd., Tx 8, 274; House Small
Business Subcomm. Hearings (Part III) supra note 9,
at 358 T. Sampson, Pres., Massac usetts FDA).
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rule would "de- professi 9galize " funeral service. 74 Howeyer,
as discussed lsewhere, the rule will not necessar ily have
such an impact. 76 The disclosures required can be presented
in a way that will not dlsrupt the arrangements conference

, or promote distrust. 77 In fact, the di closures should make
it easier for the consumer to understand the many details
involved in arrangements decisions and make the process less
overWhelming.

Impact on Related Industries

A number of allied industries undoubtedly will be
affected, to some degree, by a final trade regulation rule
for the funeral industry. The rule seeks to provide con-
sumers with increased choice, so that resulting shifts in
consumption patterns would affect product lines. New com-
petitors may also find greater opportunities in a more
attractive marketp13ce. The rule s ,prohlbition on market
restraints 453. 6) will provide increased protection
for competitive behavior in the funeral services market.
Pre- need sellers and direct cremation firms may be encour-
aged to seek wide consumer acceptance; to the extent that
they are successful, some downward pressure on at- need
funeral offer ings can be anticipated.

Any acceleration of the cremation rate will also have
slgnlficant effects, although the rule s direct impact
would be limited to the removal of any artificial inter-

Dr. V. Pine, NFDA consultant, Tx 10, 812; Comments
of International Funeral Services, Inc., II- 488
9-10; Comments of the Illinois FDA, II-A- 671, at 2;
Rev. E. Jackson, Vermont minister, Tx 5, 335.

See Part Three, Section I, supra , at notes 55- 69.

K. O' Reilly, Consumer Fed' n of Amer., Tx 9223- 24;
J. Todd, Arkansas funeral dlrector Tx 8, 795-96; R. Fulton,
Univ. of Minnesota, Tx 6, 969; Dr. R. Kalish, F1e staff
consultant, Tx 13, 081; Rev. P. Irion, Prof. orPastoral
Theology, Lancaster Theolog ical Seminary (PA), and NFDA con-
sultant, Tx 10, 283.

V. Pine, NFDA consultant, Tx 10, 836-37; Dr. L. Davis,
Coordinator, Thanatology Training Project Laboratory for
the Study of Life-Threatening Behavior, U. A., Tx
349-50; J. Benoliel Quint, Ph. D. professional nurse,

Tx 5, 305; Dr. C. Collette-Pratt, gerontology specialist,
Oregon State Univ., Tx 48- 49.
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ferences with either the offering or the selection- this
mode of disposition. 78 An increased number of cremations
will obviously benefit crematories and will reduce the
number of ground burials. 79 To the extent that consumerswho choose cremation opt for simple, -inexpensive containers,
these suppliers ' sales will grow, while the casket manfactur-
ing business will be adversely affected. 

Other rule provisions may affect casket and vaul t manu-
facturers and embalming supply companies, though the magni-
tude of the effects is impossible to gauge. Manufacturers
of low pr iced caskets mayexper ience increased sales because
of the rule provisions restricting disparagement and defacement
of such units and requiring display and prominent disclosure
of their pr ices. Sales of sealer caskets may diminish somewhat.
to the ex ten t tha t past sal es have r esul ted from miss ta temen ts
or misconceptions about their attributes which the rule wouldcorrect. In a similar fashion, sales patterns for burial
vaults and grave liners may be altered somewhat by the dis-
closure about the existence of grave liners and by the prohi-
bition on misleading claims concerning the sealing or preserva-
tive attributes of vaults. If the requirement of permission
prior to embalming results in more consumers declining this
service, companies which make embalming fluid would experifnce
some sales decline while suppliers of refrigerAtion equipment
would possibly have an increase in sales.

Section 453. 6 (market restraints).

Since most cremator ies are operated by cem tet ies, these
ettects would, to an extent, offset each other. How-
ever , charges for cremation are typically in the $75-
$300 ranges, while interments generate fees closer to
the $400-$800 range for the gravesite, grave opening and
closing, vault or liner and monument. Some of this dif-
ference may be recouped from greater sales of columbar 
niches or burial plots for inurned ashes. The latter
have been referred to as " cremorial estate E. Wycoff,
Pres., George Washington Memorial Park, Tx 925.

Evidence of this phenomenon is already appear ing. There
are a growing number of advertisements in funeral trade
journals for various inexpensive containers that are suit-
able for cremations. In addition, a recent edition of
Funeral Services Insider, " an industry newsletter,

reported that Pacific-Atlantic Disposal Air Trays, a
firm that manufacturers air tranportation trays ($18.
each) and memorial cremation trays ($13. 75 each), was
doing such a " terrific " business that it was adding a
new plant. Funeral Services Insider. Oct. 17, 1977,
at 4.
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Thus, where sale R of funeral s 65vices and me chandise
has been voluntary, 1 uninformed, or based on miscon-ceptions, correction of these conditions will generate
a new set of factors for both the funeral service industry
and its suppliers. The public s response to the new oppor-
tunities afforded by the rule - and the ability of funeral-
related industries to cope with that response - will largely
determine the effects of the rule on allied industries.

Conclusion

Despite widespread (and largely unsubstantiated) claims
to the contrary, the rule will not have an overall negative
impact on the funeral industry. Some direct compliance
costs will be incurred, but much of the related expenses

, conversion to itemization; printing of forms) will
be transitional and quite modest. These costs, as well as
the continuing costs associated with rule compliance, should
constitute a small (and declining) fraction of an average
funer al home s bus iness expend i tur es. Wh i le the rule does
mandate certain recordkeeping requirements (S 453. 7), the
burden imposed parallels similar requirements that currently
exist in several states, 84 and the records which must be
retained (price lists and bills) are hardly inconsistent
with the records retention policy of most businesses. 85 The

spectre suggested by some industry members of a vast, federal
regulatory mechanism with periodic filing and reporting require-
ments is simply untrue.

Deleterious effects on the funeral director s customer
relations which were also repeatedly cited as an advers
effect of the rule are far from inevitable. 86 Moreover,
the solid endorsement of the rule s disclosure provisions
by consumer organizations and numerous individuals indi-
cates that the feared consequences with regard to customer
reaction are highly speculative and not expected by those
who represent consumers. 

See Part Two, Sections I-VI, supra

See Part Two, Section VIII, supra

See Part Two, Section VI, , supra
O-Lite Corp., Tx 13, 223.

See also K. White,

See note 50, supra

See notes 51 and 54, supra

See note 72, supra

See Part Three, Section III, infra, at not€s 3-9.
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The economic impact of the rule will also likely b
felt in the competitive arena, where both buyers and sellers
will have greater incentives to use price considerations
as a decisional factor. Concomitant pressures may adversely
affect some individual funeral homes, out greater market
efficiency should result. To the extent that competition
is encouraged, the impact of the rule would be salutary,
and adverse effects on individual firms would be the result
of corresponding market adjustments. Similar effects on
allied supply industries would, again, be reflective of market
shifts rather than the direct impact of an FTC rule; as indi-
cated, the rule may also offer new market opportunities.

In terms of competitive impact, therefore, the effects
of the rule may be mixed: on an individual bas s, some firms,
inefficient and highly priced ones, may fail, but the market as
a whole should benefit. Minimal direct compliance costs are
expected to present a dwindling burden, and other adverse
effects appear to be speculative. These effects - on 
individual firm and on all firms - will be examined in the
next section from the consumer s viewpoint.
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Section III. THE IMPACT OF THE RECOMMENDED RULE ON CONSUMERS

Introduction
The recommended funeral rule will have a broad impact on

consumers; its anticipated benefits will be manifested both
in the elimination of certain abusive practices and in the
expansion of consumer choice precipitated by the rule. Essen-
tially this impact will be felt in two concentric spheres of
economic activity involving the funeral consumer: the choice
of a particular seller and the choice of particular services
and merchandise from the seller chosen. Individual provisions
of the rule will affect activities in one or both spheres,
and the corresponding effects on consumers will be analyzed
from this dual perspective. This discussion, it should be
noted, will focus on the effects of the rule on the consumer
in the marketplace: an examination of the economic and market
factors which affect him or her as a buyer of a product. 
a result, speculation on any beneficial impact that the rule
will have on the consumer s psycholog ical and emotional wel-
fare will be avoided. Wh ile the staff has not ignored these
factors in formulating the proposed rUle, 2 the rule s provi-
sions are addressed to the business aspects of the relation-
ship between funeral directors and funeral customers, and any
evaluation of the , rule s impact should proceed from this basis.

Al though some a t tempt has been made to es t ima te the
potential savings associated with particular rule provisions,
calculation of any expected dollar savings is admittedly
imprecise. The elimination of practices that involve hidden
charges to the consumer , markups on cash dvanc€ items)
will result in concrete savings to purchasers wh ould other-
wise have pa id the charge. Other poss ib le sav ing s resul t ing
from the affirmative requir ments of the rule are more elusive,
since the effect on funeral pr ices will depend on the future
behavior of buyers and sellers in the market. The rule, how-
ev€r, will provide framework for the exercise of independent
judgment by those who wish to utilize newly created oppor-
tunities for purchasing - and providing - funeral services
and merchandise. While some analysis of the ex ted results
can be provided by economic theory and consumer surveys intro-
duced during the proceeding, the aggregate impact on prevail-
ing price levels remains conjectural.

To the extent that critics of the rule have stated that
it wou Id have an adve r se psycholog ical impact on ber eaved
persons, the issue is addressed in Part Three, Section
I (C), supra Cr iticism that the rule would be unduly
burdensome to consumers is discussed in this section.
Furthermore, the discussion of each recommended rule
provision in Part Two includes (when relevant) an analy-
sis of any such considerations.

In fact, the vulnerability of funeral purchasers
much of the rationale for a rule. See Part One,
V, supra.

suppl ies
Section
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Some initial indication of the rule s impact on cgnsumers
may be reflected in the reactions of consumer representatives
to the proposed TRR. As noted at the outset of this report,
support for the rule as a whole was broad and unanimous
among consumer groups who participated in the rulemaking
proceeding through the submission of oral or wr itten comments.
Included among the national groups who endorsed the rule

e the nation s largest organization for the elderly,
the Amer ican Association of Retired Persons/National Retired
Teachers Association , the Consumer Federation of America,
National Council of Senior Citizens, S and Consumers Union.
Local citizens ' groups likewise backed the rule as beneficial
to consumers and urged its adoption. 7 A number of state
and local consumer protection authorities also supported the
proposed rule (although other state entities, including
funeral boards were opposed), including author ities from
New York, Illinois, Michigan, Ohio, Vermont, the District

Comments of NRTA/AARP, II-C-1516. The NRTA/AARP also
testified in favor of the rule before the House Small
Business Committee s Subcommittee on Activities of
Regulatory Agencies in January, 1976. Regulations
of Var ious Federal Regulator Agencies and Their Effect
on Small Business (Pt. III), Hear ings Before the
Subcomm. on Activities of Regulatory Agencies of the
House Comm. on Small Buslness , 94th Cong., 2d Sess.
386 (1975- 76) (hereinafter cited as House Small Business
Subcommittee Hearings)

Comments of CFA, II-C- 1518; K. O' Reilly, Ex
CFA , Chi. Stmt. and Tx 9202.

Dir. ,

W. Hutton, Exec. Dir., National Council of Senior Citizens,
Tx 13, 089 

Comments of Consumers Union, II-C-1846.

The Woodland Organization, L. Finney, Exec.-1lr ., Chi.
Stmt; The Community Thrift Clubs, S. Brown, Pres.,
Tx 4, 506; New York PIRG, B. Kronman, Tx 2083; Arkansas
Consumer Research, S. Stafford, Tx 8738; CAMP, M.
Stillwell, Dir., Tx 6026; CalCAG, L. Speer, Dir.,
Tx 7688; The Maryland Citizens Consumer Council,
O. Matthews, Tx 14, 050; The Consumer Affairs Committee
of The Americans for Democratic Action (District of
Columbia Chapter), A. Brown, Tx 12, 266.
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of Columbia, Minnesota, California, Arizona, and Alaska.
These endorsements were echoed by Virg inia H. Knauer,
Director of HEW' s Office of Consumer Affairs, who concluded
that " these measures should provide additional competition
to the industry and will help provide consumers with the
necessary tools to make reasoned buying decisions regarding
funeral services.

Through wr itten comments and testimony, numerous ind ivid-
ual consumers voiced their own support for the proposed rule.
Many expressed a desire to obtain the kind of information
about funerals and funeral pr ices that the rule would provide, 

E. Guggenheimer, Commissioner, New York Dept. of Consumer
Affairs, Tx 155- 56; R. Pooler, Exec. Dir., New York
State Consumer Protection Board, Tx 35; R. Weiloszynski,
Dir., Syracuse Office of Consumer Affairs, Tx 1236;
C. Maloney, Consumer Advocate, Illinois Office of the
Governor, Tx 2849; J. Snow, Michigan Office of Services
to the Aging, Chi. Stmt.; R. Fox, Asst. Attorney General,
Vermont, Chi. Stmt.; E. Sloan, Dir., Office of Consumer
Protection, District of Columbia, Tx 13, 871; S. Chenoweth,
Minnesota Office of Consumer Services, Tx 3112; R. Fathy,
Consumer Representative Unit, Department of Consumer
Affairs, California, Tx 8096; A. Ching, Chief Counsel,
Ar izona Attorney General' s Office, Economic Protection
Division, Tx 7145; S. Fisher, AlaskaAssistari orney
General, Sea. Stmt. ; R. Tongren, Chief, Consumer Frauds
and Crime, Office of State Attorney General, Ohio,
Chi. Stmt.

V. Knauer, Dir., Office of Consumer Affairs, HEW, II-
C-1219 at 16.

See , S. Dreyer, virg inia consumer, II-B

~~~

J. Piglln, New York consumer, II-B-163; L. Grlffln,
Michigan, consumer, II-B-229, A. Whitman, Connecticut
consumer, II-B- 1865; Comments of NRTA/AARP, II-C-1516
at 8; Rev. T. McCarthy, Illinois clergy, II-C-1337;
J. Berks, member, California Joint State Legislative
Committee, NRTA/AARP, at 3, L. A. Stmt., M. Siegel,
Illinois consumer, Tx 2958, 2967; P. Bachtold, Ohio
consumer, II-B-1571. See also Part Two, Section VIII,
supra , at note 109.
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a sentiment which is consistent with the results orv'a-rious
consumer surveys . 11 Individual views were also offered in
support of the rule s various prohibitions on certain funeral
practices, 12 while others simply stat

0 their belief that the
rule would be benefIcIal to consumers.

As previously discussed, 14 a larger number of individ-
s, as well as clergy, wrote letters on behalf of their

local funeral director, and a number of individual consumers
testified in opposition to the proposed rule. 15 Many of the

See P. Sperlich, Ph. D., CalCAG, survey, L. A. Ex. 17; CAMP
Consumer Action Project, Sea. Ex. 14; M. Blum, Consumer
Affairs Institute Dir., Miami, Florida, D. C. Ex. 11;
Funeral prices, Pricing Policies and Procedures in
Florida, D. C. Ex. 11; R. Cohen, Exec. Sec., CAFMS,

C. Stmt. ; R. Blackwell, and 't. Talarzyk, '1erican
Attitudes Toward Death and Funerals 34 (1974), VI-D- 17.

See , K. Johnston, Oh io consumer, I I-B- 4 9 5;
J. Wallace, Massachusetts consumer, II-B- 406; M. Anderson,Maine consumer II-B-428; D. Beck, New York consumer,
II-B-493; W. Hursts, 'tisconsin consumer, II-B-916;
M. Fleck, Florida consumer, II-B- 492; M. Stengel, New
York consumer, II-B-1519; H. Rossmann, Missouri consumer,
II-B-1543. In addition, individual complaints about
particular practices addressed by the rule indicate
implicit or explicit support; many of these cited in
Part Two, supra

See M. Benatail, Massachusetts consumer , I I-B-l;
Latowski, Florida consumer, II-B-IO; P. Conner,

Tennessee consumer, II-B-21; M. White, Iowa consumer,
II-B-26; B. Durham, Ohio consumer, II-B-27; H. Dodge,
Maryland consumer, II-B-33; M. McKee, Texas consumer,
II-B-40; P. Berkeland, New York consumer, II 195;
A. Cohen, New York consumer , II-B-201.

See , Part One, Section I, supra at notes 62-67.

See , J.
Tx 12, 351; E.
W. Hart, West
West Virg inia

Springman, Washington, D. C. consumer,
Chittum, Virginia consumer, Tx 14, 019;
Virginia consumer; Tx 11, 799; D. Davis,
consumer, Tx 13, 452.
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letters can be character ized as testimonials nd others
. voice general criticism of FTC/federal regulatory efforts
in the area of funeral practices; 

17 only a few address

either the substance of the r ae or other issues relevantto the rulemaking proceeding. To the extent that these
comments address substantive issues, they have been considered
in the formulation of the staff' s recommended final rule;
inSofar as they may be regarded as an index of consumer
satisfaction, the relevance of that concept is considered
elsewhere in this report.

Impact on the Consumer s Choice of a Seller

Present Situation

A description of the competitive arena w ich the funeral

service purchaser enters has been sketched earlier in this
report. 0 There, the market was descr ibed as one in which
individual, small sellers are able to exert some degree of

See , E. Drapes, Utah consumer, II-B- 5581;
K. Nash, North Dakota consumer, II-B- 5584; W. Gunderson,
Washington consumer, II-B-5586; L. Zentgraf, North
Dakota consumer, II-B- 5587; H. Trask, Nebraska consumer,
II-B- 5588; J. Hovend ick, Nebraska consumer, II-B-5589;
G. Williams, North Dakota consumer, II-B-5590; J. Hanson,
Minnesota consumer, II-B-5591; J. Jaehning, North'Dakota
consumer, II-B- 5592: F. Hammond, North Dakota consumer,
II-B05593; H. McIlwain, Minnesota consumer, II-B- 5597.

See, , W. Nedoozytko, New York consumer; lI-B-5699;
O:Neese, Illinois consumer, II-B- 5579; N. Nelson,
Idaho consumer, II-B-5580; T. Budge, Idaho consumer,
II-B-5582; W. Ellsworth, Michigan consumer, II-B-5583;
J. Falk, Michigan consumer, II-B- 205.

Since many, if not most, of these letters were solicited
by the organized funeral industry, some that are cr itical
of the proposed rule appear to have been b on charac-

terizations of the rule provided by funeral directors
rather than on the content of the rule itself. See,
J. Niles, Minnesota minister, Tx 3421 and Chi. S tmt
R. Bradley, Virginia minister, D. C. Ex. 6(3) (NFDA wit-
ness instructions); E. Oschwald, Minnesota Memor ial
Society, Chi. Ex. 6(3) (letter to local clergy from
Washburn McReavy Funeral chapels); Flor ida FDA New
Update, Nov. 7, 1975, II-A-24.

See Part Three, Section I(A), supra

See Part One, Section II(K), supra

504



monQPoly control over prices. This market structur sup-
ported by the virtual absence of price competition within
the industry. Because the "products " offered by different
sellers in the same market area are pe ceived to be largely
heterogeneous, inefficient sellers are permitted to remain
and to behave autonomously. 21 For the consumer, most anal sts
agree that these characteristics result in higher prices.

The " str ik ing absence of pr ice compet i t ion " observed by
Blackwell in his 1967 study 23 is also directly related to the
consumer s position in the marketplace, for this condition
has been largely attributed to the lack of price information
available to the consumer. Throughout the report, this defi-
ciency has been shown to be a key feature of the funeral buyer
disadvantaged bargaining position. 24 Similarly, the lack of
price competition in the industry has been preserved by orga-
nized industry resistance on both private and public levels
to the introduction of aggressive marketing schemes and alter-
native funeral arrangements. 25 Coupled with consumers ' general
ignorance about funeral requirements and alternatives, 26 the
resistance to innovative methods of final disposition has
resulted in the foreclosure of possible alternatives to the
funeral buyer in all but a few areas of the country.

Impact on the Choice of Final Disposition

Under the rule recommended by the staff, pr ivate attempts
to restr ict the marketing of funeral services or other methodsof disposition are declared unfair. 27 Sellers who wish to
advertise rices, offer direct cremation or other specialized
services, or emphasize pre-arranged funeral plans would be

See Part One, Section II(K), supra , at notes 245-256.

See Part One, Section II(K), supra , at notes 295-299.

Blac kwell, Pr ice Level s in the Fune r al Ind 
7 Q. Rev. Econ. & Bus. 75, 78 (1967), VI-A- -;

See Part One, Section V, supra ; Part Two, Section VIII,supra

See Part One, Section III
IX, supra

Part Two, Sectionsupr a

See Part One, Section V, supra ; Part Two, Section VI,
supr a.

Section 453.

See, e. g., G. Simonson, Owner of the Aguarian Society
TCematlon and bur ial- at- sea firm), Tx 14, 367.
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allowed to compete for customers in a market presently domi-
nated by traditional fune al homes which utilize various forms
of non-price competition. 9 On the other side of the buyer-
seller relationship, groups of consumers who have organized
into memor ial societies ( and their cooperating morticians)
would likewise be protected from harassment. The rule is
not in tended as impl ic i t encour agemen t to the deve lopmen t
of' these market factors or entrants; it simply provides
an opportunity for independent actors to play roles of
their own creation.

By protecting the offer ing of alternative methods of dis-
pos i t ion and var ious funer al ser v ice ar r angements, the rule
provides the consumer with the opportunity to choose th
manner and means by which final disposition will be accom-plished. Dur ing the proceeding, evidence of harassment of
memor ial societies and cooperating morticians, direct cre-
mation companies, and, to a lesser extent, sellers of pre-
need plans, 30 was presented. 31 Where the rule permits these
activities, as well as future develo ments in the delivery

of funeral or death-related services 2 to flourish, consumers

See Part One, Section II(K), 
, at notes 273-278.

Restr ictions on pre-need sales emanate pr imar ily from
state laws and regulations as the Presiding Officer
found. See F.. O. at 45-49. See also Comments of
PIAA, II -C-246. While we have-nt recommended the
wholesale pre-emption of these str ictures as urged
by PIAA, we are nevertheless cognizant of .the problems
which pre-need funeral plan sellers may confront.
See Antitrust Aspects of the Funeral Industry, Hearings
beore the Subcomm. on Antitrust and Monopoly of the
Senate Comm. on the Judiciary , 88th Cong., 2d Sess. 135
(1964) (statement of T. Clark, Gen. Counsel of NFDA),
VI-D-20. Private attempts to impede the lawful marketing
activities of pre-need sellers will run afoul of the
recommended rule; loosely-veiled pr ivate int rference
which is funneled through public processe ill likewise

receive close scrutiny. See Section 453.

See Part Two, Section IX, supra

New innovations include recent developments in the
marketing of casket/vault combinations. See Am. Funeral
Director, Feb. 1977, at 22; Am. Funeral DIrctor, June
1977, at 24; Am. Funeral Director, Sept. 1977, at 32;
Funeral Service Insider, Aug. 1977, at 25. Cf. lom.

Funeral Director, Aug. 1977, at 25 (plan in ich
container rests in reusable casket).
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will be afforded an expanded array of options. MOFeoyer,
these variants of traditional at-need funeral arrangements
have usually sought to emphasize cost savings, so that their
presence in the market should have a salutary effect on the
level of r ice competition and correspond ing consumer
welfare.

While the number of consumers who will avail themselves
or these alternatives is unknown , their introduction has met
with success in some areas in the absence of (or in spite of)
obstacles.

If section 453. 6 of the recommended rule prompts
new entries into the funeral services market, it may also
prompt a competitive response from existing funeral homes.
Direct cremations, prearranged funerals, and casket/vaul 
combinations can be offered by funeral homes as well as
by compan ies that spec ial i ze in these i terns, and pr ice-
or iented romotional techniques can be countered by similar
tactics. By serving as a competitive spur to existing
funeral homes, the emergence of new sellers may benefit
consumers by encouraging existing funeral homes, with whom
a great majority of people are most familiar, to expand the
range of services offered and to use price as a competitive
tool.

The relationship between competition and consumer welfare
has been discussed previously. See Part One, Section
II(K), supra It is, of course,-a underlying t€net
of a free en terpr ise economy.

See C. Jordan, Pres., National Cremation Society, Tx
O; P. Butler, Exec. Vice Pres., Funeral Security

Plans, Inc., Tx 12, 815; T. Sherrard, co-founder, Telophase
Society, Tx 7929; F. Deahl, member, People s Memor ial
Association in Seattle, Tx 5625; E. Purdy, Pres., Uni-
service Corp., Tx 5409.

This has already occurred in some areas wher suchrivalries exist. In the St. Petersburg, Florida area,
the direct cremation service provided by the National
Cremation Society has been challenged in advertisements
by rival funeral homes. See Funeral Service Insider,
July 25, 1977, at 4. See-aso, E. Oschwald, Minnesota
Memorial Society, Chi. ); Am. Funeral Director,
June 1977, at 27; W. Chambers, newspaper advertisement
of prices for cremation, D. C. Ex. 9.
Another example of this phenomenon is a New York funeral
director who, in reaction to the increasing demand
for direct disposition at a low cost, offers limited
services, facilities and special casket arrangement
for $785, approximately one-half the price of a fullfuneral. Am. Funeral Director, August 1977, at 25.
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Impact on the Choice of a Funeral Home

Competitive benefit The recommended rule will also
affect a consumer s choice of a particular funeral home, in
part because by providing consumers wit access to price infor-
mation, it will prompt funeral directors to compete on the
bas is of pr ice. By incr eas ing the amount of pur chase- re 1 a ted
information available to consumers, the rule enables the con-
sume to make an informed, voluntary choice of a funeral home. 
wi th the advent of pr ice-or ien ted behav ior and a concomi tan 
rise in the level of competition, consumers will be able to
avoid unnecessary funeral expenses. 

The advertising notice 453. 5 (a) (3) J will inform con-
sumers that price information is obtainable by phone, and the
other parts of 453. 5(a) will insure that such information
will be provided. The communicability of funeral prices will
be aided by the price lists required by 453. 5, since the use
of written, standardized lists will facilitate price quotations
by funeral directors and comprehension by purchasers in both
telephone and personal conversations. In particular, the
removeable general price list 453. 5(e)) permits comparisons
between the offerings of different funeral homes, since costs
of funeral services and merchandise are enumerated in rela-
tively uniform categor ies. 39

Besides the reduction of lndividual search costs made
possible by the rule s price disclosure requirements, 40 search

M. Lawson, Prof., of Economics, Boston University, NCSC/
ADA consultant, D. C. Stmt. at 8-9; S. Shavel PI6f.
of Economics, Harvard University; CAFMS consultant,
C. Stmt. at 4; H. Thorelli, Prof. of Business Adminis-

tration, Indiana University; CAFMS consultant, D.
Stmt. at 4. Price information may also reduce artificial
differentiation among funeral offer ings which hinder
compar isons.

M. Lawson, Prof. of
Stmt., at 7-10, 17,
Harvard University,
One, Section II(K),

Economics, Boston Universi , D.
1920; S. Shavell , Prof. o comonics,
C. Stmt. at 4-7. See also Part

supra

Although additional categories of charges may be added
to the itemized list, the basic categories will be
the same for each establishment. The major potential
source of deviation is the charge for the funeral director
professional serVlces, since the services represented
by the charge may vary. However, under the recommended
rule, the servicses performed must be described on
the price list. See subsections 453. 5(e) (1) (i) & (ii).
Standardlzation is also furthered by the fact that
the rule defines the scope of " full" and "minimum
services. See subsections 453. 1(g) & (1).

See M. Lawson, Prof. of Economics, Boston University,
. Stmt. at 8-9.
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costs ma
r be further reduced by an increase in pri

eadver-tising, an information medium which is afforded explicit
protection by the rule. 42 Since the industry has generally
resisted price advertising up to now, 43 an immediate prolifer-
ation is unlikely. Yet i as price information becomes accessible
to consumers, more funeral directors may seek to capitalize on
this basis by publicizing their own lower prices. 44 Professor
Lqwson described the possible benefits:

Advertising in the funeral industry
would allow consumers to become acquainted
with funeral homes ' practices and prices
before the need for their services ar ises.

. If funeral homes are left to
their own initiatives, advertising will
develop to inform the community regarding
the services provided and pr ices as long
as it is in the interest of the individualfirms. If consumers act on the information
and seek out the services that best meet
their needs, advertising will have performed
its function.

The impact of increased competition on funeral con-
sumers can be extrapolated from the previous analysis of
the existing state of competition in the industry. 46 

See G. Stigler, ' The Economics of Informati , in The
Org anization of Inustry 172 (1968). See also Benham,
The Effect of Advertising on the ice of Eyeglasses
15 J. L. & Econ. 337 (1972); Mau zl,The Effect of
Laws Against Pr ice Advertising: The Case of Retail
Gasoline, 10 W. Econ. J. 321 (1972).

Section 453. 6(a)(1).
See Part Two, Sections VIII (A) (2) and IX(A+f2), supra

S. Shavell, Prof. of Economics, Harvard University;
CAFMS consultant, D. C. Stmt. at 6; M. Lawson, Prof.
of Economics, Boston University; NCSCjADA consultant,
C. Stmt. at 19; see also T. McCurdy, Idaho funeral

director, Chi. Ex.

-g 

13 (McCurdy funeral home
advertisements); E. Oschwald, Minnesota Memorial Society,
Chi. Ex. 6(2); M. Waterston, Minnesota funeral director,
Tx 3716, 3727- 32, 3745- 46; P. Hultquist, Dir., Office
of Public Information, California FDA, Tx 7582;
N. Gregory, California funeral director, Tx 8652;
Dr. C. Denning, owner, The Neptune Society Corp., Tx 7769;
Comments of Forest Lawn II-A-199 at 

M. Lawson, Prof. of Economics, Boston University;
NCSCjADA consultant, D.C. Stmt. at 20.
See Part One, Section II(K), supra

509



summar ized by Professor Shavell, an increase in infor
mation (and corresponding competition) will result in:
(a) red uced prof i t marg ins for some ind i v id ual homes (a 1 thoug h
aggregate industry profits may not fall); (b) increased
volume by economically efficient operators; (c) a reduction
in the number of funeral homes by the elimination of inefficient
firms; and (d) a decline in prices.

It is impossible to predict how quickly this pattern will
unfold, for it depends on the extent to which individual con-
sumers will compare funeral pr ices and select a funeral home
on that basis. Similarly, the evolution of the competitive
process will partly depend on the adoption of price-oriented
marketing behavior, especially advertising, by funeral direc-tors. Undoubtedly, as funeral industry spokesmen repeatedly
emphasize, many purchasers may be insensitive to price differ-
ences between firms and will c ntinue to select a funeral home
on the basis of other factors. 8 However, this hypothesis is
largely untested, since its necessary pred icate - the free
availability of price information - has been missing.

In fact, there is evidence to suggest that a substan-
tial number of consumers would utilize available price infor-
mation. The 1974 attitudinal survey sponsored by the Casket
Manufacturers Association reported that 95% of the respond
felt that such information was " somewhat " or "very helpful; " 9

and several consumer surveys introduced dur ing the proceeding
found the same react ion. 50 Numerous consume r r epre sen ta t i ves
and individual consumers also testified that price information

S. Shavell, Prof. of Economics, Harvard University,
CAFMS consultant, D. C. Stmt. at 4, 16-17.

See A. Rappaport, An Analysis of Funeral Service Pr icing
an Quotation Methods 4-5 (1971) (NFDA/NSM study),
III-I-lll; Comments of NFDA, II-A-659 at 30; Dr. K. Hunt,
Prof. of Business, Brigham Young University, NF
consultant, D. C. Stmt. at 13-14; S. Odesky, V
Pres., Marketing, National Family Opinion, Inc., D.
C. Ex. 29 (Funeral Attitudinal Study); F. Danforth,
Central Surveys, Inc., Danforth, Ex. 4 (NY) (NFDA
Opinion Survey).

Blackwell and Talarzyk, supra note 11, at 25.

See, , M. Simmons, A Comparison of the Knowledge
and Oplnlons of the Funeral Industry Held by Urban
and Rural Consumers in Central New York State 43 (1975),
VI-D-4; Consumer Attitude Survey and Funeral Industry
Practices Survey, CAMP, Consumer Action proj ect, Sea.
Ex. 14; R. Cohen, Exec. Sec., CAFMS, D. C. Ex. 39 at
2; P. Sperlich, Ph. D., CalCAG consultant, L. A. Ex.

17 at 2.

510



would be valuable. 51 While this evidence does not - pFove
that a substantial number of consumers would beg in to base
their selection of a funeral home primarily on price consid-
erations, it suggests that the dissemination of price infor-
mation will cause sellers to become more pr ice conscious andprice competitive. 52 Professor Shavell commented upon thispossibility:

It is possible that aggressive low-pr ice
funeral homes will draw customers away from
other homes which offer more dignified , per-
sonal, and professional funerals. However,
this should not necessar ily be interpreted
as socially undesirable for if individuals
preferred high-priced dignified funerals
to low-pr iced and less dignified funerals,
they would not purchase the latter. 

It is also possible to gain some insight into the cost
benefits for consumers from increased competition by an exam-
ination of the limited empirical data available. Mr. Thomas
Borzilleri, a staff economist for the American Association of
Retired Persons, performed a regression analysis of 1972 Cen-
sus Bureau funeral service statistics which were presented
with certain elaborations to the House Small Business Sub-
committee by NFDA Executive Director Howard Raether. 54 He
examined the relationship of both state per capita income
and deaths per establishment to state per capita funeral
expenditures. Borzilleri concluded that " the more servicesper establishment that' are performed, the lower the consumer

See notes 10 and 11, supra See also S. Chenoweth , Dir.,
Min nesota Office of Consumer Ser vIC, Tx 3126, 3137-

3160-1; N. Humphrey, Prof., California State Polytech-
nic University, Tx 14, 639; Comments of NRTA/AARP, II-C-1516
at 15, K. O' Reilly, Attorney, CFA, Tx 9251; R. Wieloszynski,
Dir., Syracuse, New York Consumer Affairs Office, Tx
1251, T. Borzilleri, staff economist of AARP, Tx 14, 322;
O. Matthews, Maryland Citizens Consumers Courtcil,
Tx 14, 058; S. Brown, Pres., Community Thrift Clubs,
Inc., Tx. 4523, J. Berks, California Joint State Legis-
lative Comm., NRTA/AARP, L. A. Stmt. at 14-15.

See Benham, supra , note 41, at 338, R. Pooler, Exec.
Dlr ., New Yor State Consumer Protection Board, Tx
38-39; S. Chenoweth, Dir., Minnesota Office of Consumer
Services, Tx 3126; J. Marcelli, member, New York State
Funeral Directing Advisory Board, Tx 632; H. Thorelli,
Prof. of Business Admin., Indiana University; CAFMS
consultant, Tx 10, 999, W. Brown, Attorney General of
Ohio, II C-1229 at 8.

S. Shavell, Prof. of Economics , Harvard University,
CAFMS consultant, D. C. Stmt. at 6.
House Small Business Subcommittees Hearings (Part III)
supra note , at 
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outlays in that state for funeral expenses.
" 55 He wen t '

on to estimate the effects of increased volume:

This analysis provides statistical evi-
dence that the industry is indeed character-
ized by over-capacity. Today, each funeral
home handles an average 100 funerals per year

, costing consumers approximately 2. 2 billion
dollars.

Given the above equation, if each
performed as many funerals per home as
performed in California (approx. 200),
sumer expenditures would fall to about
billion dollars. 

home
are
con-
I. 6

In other words, if better informed purchase decisions and
price competition produce a higher case volume per mortuary as
has apparently happened in California, overall funeral prices
could drop by 30% (a savings to consumers of 600 million
dollars).

Borzilleri also noted that the average funeral price in
the five states with the highest number of services per estab-
lishment (Florida, Washington, D. C., Arizona, Hawaii, and
California) was $898, whereas the five states with the lowest
number of deaths per establishment averaged $1, 183. 40 per serv-
ice. 57 Moreover, two of the five high volume states - Flor ida
and California - have been identified as areas in which compe-
tition, in the form of direct cremation companies, price
advertisin , and/or pre-need marketing, has been relgtively
vigorous. Likewise, the State of Washington, which sh res
similar competitive features with the California market, 9

Id. at 540 (letter from Thomas C. Borzilleri, staff
onomist, NRTA/AARP to Hon. William S. Cohen, Jan. 30,

1976. See also T. Borzilleri, The High Price of
Funeral5=Analysis and Policy Options, II-C- 1516.

T. Borzilleri, NRTA/AARP economist, II-C-15 t 19.

House Small Business
supra note 3, at 537
economist, NRTA/AARP
1976.

Subcommittee Hearings Part (III),
(letter from T. Borziller , staff
to Hon. William S. Cohen,. Jan. 30,

One, Section II, supra at notes 289- 291.
C. Jordan, Nationar emation Society, Tx
C. Denning, owner, The Neptune Society Corp.,
T. Sherrard, co- founder, Telophase Society,

See Part
See also
998 
Tx 7735;
Tx 7919.

Both have high rates of cremation, active memorial
society movements, and the presence of innovative sellers.
See E. Purdy, Pres., Uniservice Corp., Washington funeral
dir ector, Tx 5407-08; F. Deahl, board member, People
Memorial Association, Tx 5642; Comments of Forest Lawn,
II-A- 199 at 9.
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had a higher " death per establishment" rate of 151 ana the
second lowest " dollars per death" in the nation at $782. 51.
Although the absence (or impossibility) of laboratory- llke
conditlons cautlons against generali 3tions, the clear thrust
of these figures supports the contention that improved price
competition will lead to lower prices in the funeral indus-
try.

Protection of Individual cholce Besides expanding
consumer opportunities through improvements in competitive
conditions, the rule also provides safeguards for the con-
sumer s exercise of free choice in the selection of a funeral
establishment and against coerClve tactics that may effec-
tively dictate the funeral home patronized.

Personal choice of a funeral service industry member (or
other mode of disposition) is enhanced by rule provisions
which procect the survivors ' common law right to control the
body and its disposition. 62 Under the recommended rule, a

House Small Business Subcommlttee Hear ings (Part III)
supra note at 

e Sh

~~~~~

n P
f. 

~~~~~ ~~~~~~~

. Univer-sit ; CA FMS consultant, D. C. Stmt. aL 10-13. Although
we have previously cited the Minneapollst/St. Paul area
as an example of a market in which price advertising is
prevalent (see Part One, Section II, supra- qt rlote 289),
the MlnnesoW" dollars per de"th" figure ($1.063. 21) is
only slightly below the 81, 128. 32 national average.
However, unlIke the other areas where price competition
has occurred, Minnesota s " death per establishment"figure (95) ind lcates a lower case volume, so that
Borzilleri' s correlation between increased volume and
lower prices remalns. The figures may disguise differ-
ences between the Twin Ci ties and the rest the state;
or the level of competItion reflected in t advertisements
or the record may not have existed in 1972, when the
government conducted its census. In fact, the Director
of the Minnesota Office of Consumer Services testified
that itemization (which was enacted in 1973) was regarded
as a competitive spur by some funeral directors.
S. Chenoweth, Dir., MInnesota Offices of Consumer Services,
Tx 3138. Accord , J. Snow, Michigan Office of the Services
to the Aging, Chi. Stmt. at 12.

See Part Two, Section I, at note 
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funeral director must obtain explicit permission from the
deceased' s family before custody of the remains can be obtained.
Similarly, the rule allows the survivors to obtain release
of the r ains fro a funeral dlr ctor s custody , promptly uponrequest. In addltlon, the requlrement that prlor authoriza-
tion to embalm must be obtained gives the consumer the right
to decide on a service which is now largely provided on a
negative option basis. 64 Families who wish to switch funeral
homes after removal of the remains will be able to do so wi th-
out the handicap imposed by the need to interrupt a process
which has already commenced by routine embalming of the
remains. 65 Together, these provisions help to eliminate pres-
sure which can effectively limit a family s choice to one
firm.

Personal choice in the selection of a funeral establish-
ment is further facilitated by the rule s price disclosure
provisions which will enable consumers to compare the offer-
ings and pr ices of different funeral homes. 66 Such compar ison
will be possible either by telephone or personal inquiry, and
the general price list required by section 453. 5(e) will
allow " shopping " for funeral arrangements - a virtual impos-
sibility today. 67 In this way, consumers will be able to
seek the " roduct" that best meets their needs at the low-
est price. 8 Since there is currently a wide divergence in

See Section 453. 2(a)
and Section 453. 2(c)

(Unauthor ized removal of remains)
(Refusal to release).

See Section 453. 2(b); Part Two, Section II, supra

See L. Frederick and C. Strub, The Principles and
Practice of Embalming 2 (1967) (" (Ejmbalming forms
the foundation for the entire funeral service structure.
It is the basis for the sale of profitable merchandise....

See M. Lawson, Prof. of Economics, Boston Univ sity;
NCC/ADA consultant, D. C. Stmt. at 8-9; S. S ell,
Prof. of Economics, Harvard University; CAFMS consul-
tant, D. C. Stmt. at 4; K. O' Reilly, Attorney, CFA,
Tx 9251; J. Snow, Michigan Office of Services to the
Aging, Chi. Stmt. at 23; V. Knauer, Office of Consumer
A f fa i r s, HEW, I I CO 121 9 at 16; O. K om e r, vi c e Pre S 

. ,

W., II- 1667 at 1; C. Maloney, Consumer Advocate,
Office of the Governor, Illinois, Tx 2855-56. The
pr ice disclosure provisions are contained in Section
435. 5 of the recommended rule.

See Part Two, Section VIII , supra.

See S. Shavell, Prof. of Economics, Harvard University,
. Stmt. at 4, 6 and 16; M. Lawson, Prof. of Economics,

Boston Universlty, D. C. Stmt. at 8- 9; R. West, Pres.,
Unitarian Universalist Ass n, Tx 206- 07; W. Hutton,
Exec. Dir., National Counsel of Senior Citizens, Tx
13, 128.
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funeral prices in many areas, consumers who do conta t - several
firms beforehand may be able to save several hundred dollars.

The rule likewise provides supporL to those who wish to
prearrange a funeral. Pr earrangement, in the form of pre-
plann ing and / or prepaymen t, has been f requen tly cited a s a
means to avoid the disadvantages and pressures of funeral
arGangements made during the traumatic hours following a
death. 70 Its potential as a means to assure that funeral
choices will be made rationally will be enhanced by the fact
that the rule eases the acquisition and examination of
funeral information before a commitment to a particular seller
is made. 71 In addition, the ability of sellers to reach poten-
tial buyers by advertising the terms and availability of pre-
need lans is protected by section 453. 6 of the recommended
rule. 2

Impact on the Consumer s Choice of Particular Merchandise
Serv ces

Present Situation

Since previous analysis has revealed that consumers are
usually unaware of CJ Peal r"quireonents and costs 73 and that
selection of a funeral home is frequently based on non-pr ice
considerations, 74 it is hardly surprising that the general
character istics of ignorance and vulnerability are also found
in the consumer s dealings with an individual funeral home.
Unless affirmative disclosures are made by the funeral direc-
tor, purchase of funeral services and mer chand ise is usually
made without necessa y information. This report andJthe
report of the Presiding Officer have concluded that funeral

See Part One, Section II, supra at note 268.

Sher, Funeral Pre-Arrangement: Mitigating the Undertaker
Bargaining Advantage , 15 Stan. L. Rev. 415 (1-iJ?3);
Comments of PIAA, II-C-246 at 4. Cf. B. Sh Prof.
of Law, Stanford University, Tx 7519-22 (bargaining
position very unequal between funeral director and
customer). In fact evidence indicates that prearranged
funerals tend to be 10%, or approximately $150 less
expensive than those arranged at-need. See V. Pine,
A Statistical Abstract of Funeral Service-acts and
Figures 104 (1977) (hereinafter cited as NFDA Facts
and Figures).

See Section 453. 5 (pr ice Disclosure).

See Part Two, Section IX, supra

See Part One, Section V(E). 

See note 48, supra
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buyers lack information about legal requirements, fune,
options, and the attr ibutes and costs of funeral services
and merchandise at the time funeral arrangements are made. 
Disclosure of funeral options and requirements is made, if
at all, only upon inquiry from consumers; 

76 pr ices are dis-

cussed either during or after selection of arrangements -
ely is written information provided beforehand.

Although many funeral industry representatives claim
that families can choose whatever arrangements they wish,
the absence of information beforehand substantially dilutes
the strength of this right. Choice may be further diminished
by the use of the merchandising techniques and other prac-
tices described in Part Two of the report

78 and by the failure

to disclose price information in advance. The widespread
use of package or nonitemized pricing is inimical to the con-
cept of individual selection of funeral services and merchan-
dise.

The Consumer s Position under the Rule

As developed throughout this report, the basic premise
on which the recommended rule rests is that a consumer should
possess the unimpeded ability to select the kind of funeral
service he or she desires. The provisions of the rule that
govern the conduct of the transaction inside the funeral
home are geared to the effectuation of this right. These
provisions take on added significance in light of the fact
that most consumers presently consider only one funeral home. 

See Part One, Section V, 
supra ; Part Two, Section VI,

sura ; Part Two, Section VIII, supra; R. O. at 33.

See P. Sperlich, Ph. D., Prof., University of California,
Cal CAG consultant, L. A. Stmt. at 15; S. Odesky, Vice
Pres. National Family Opinion, Inc., D. C. Ex. 29;
E. Fleming, New Jersey consumer, II-B- 439; R. Stevens,
Pres., Chicago Memor ial Association, Tx 36

See Part Two, Section VIII, 
supr Some funeral directors

however, present written lnformation to customers
before selections are made. See J. Watts, New York
funeral director, D. C. Ex. l; Nix, Pennsylvania

funeral director, D. C. Ex. 23; M. Waterston, Minnesota
funeral director, Chi. Ex. 20; T. McCurdy, Iowa funeral
director, Chi. Ex. 15; E. Oschwald, Administratiove
Secretary, Minnesota Memorial society, Chi. Ex. 6(8);
Facts You Should Know About Arrang ing for a Funeral,
W. Holman, Oregon funeral director, D. C. Stmt. (pamphlet).

See Par t Two, Sect ion I-IX, supr 3.

See Par t Two, Section VI I I, supra notes 44- 48.

See Par t One, Section I I, note 272.
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Thus, additional benefits from the recommended rule may be
anticipated apart from its value as a means to enhance con-
sumer information and choices pr ior to selection of a funeral
home. Even if the rule fails to have a significant impact
on the manner in which a funeral home is selected, it neverthe-
less may have a substantial impact afterward. 

Although the rule confers certain rights on the consumer
who pu rchases funer al se rv ices, exer c i se of these r igh ts will
be necessary to realize much of the potential benefit from the
recommended rule. The rule cannot mandate that consumers use
the information disclosed; rather, it provides the opportunity
for informed choice. If, as many funeral service represen-
ta t i ves con tend, the type and pr ice of funer al chosen ar 
virtually a condition

2d response within the community servedby the funjral home, the impact on selections made may
be small. Abdication of the buyer role to the funeral
director may also result in imperceptible changes in the
kinds of funerals purchased.

Despite the possibility of such disregard for the rights
created by the rule, the record of the rulemaking proceeding
strongly indicates that a substantial number of consumers
would utilize the lnformation provided by the rule s var ious
requirements. Consumer groups which endorsed the rule empha-
sized the benefits that the rule s disclosures would provide

Professor Shavell notes this dual function:
Now suppose that the regulations inte ded
to inc r ease info rmat ion pr ior to the 
time that a purchase is necessary do
not lower pr ice. Then the only way
COnsumer welfare can be raised is by
the success of the proposed rules which
affected the information of individuals
who have selected a funeral home and
must decide on the appropriate funeral ~-service. To the degree that th&-
proposed regulations increase infor-
mation of individuals after selection
of a funeral home, the purchase of
funeral services will be made on a more
rational basis. S. Shavell, Prof. of
Economics, Harvard University; CAFMS
consultant, D. C. Stmt. at 5 and 13.

See Comments of Funeral
Chi cago, II-A- 60 at 7;
5-6.

Directors Services Ass ' n of Greater
Comments of OGR, II-A-666 at

Selection, nevertheless, will be made on a more informed
basis, so that customer satisfaction (the knowledge
that" they are getting their money s worth" ) may well
increase. See House Small Business Subcommittee Hear ings
(Part IV) sura , note 3 at 14 (remarks of Congresswoman
Fenw ck).
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to the consumer, 84 and numerous individual consumer !pressed
the be 1 ief tha t the ru le would be per sona lly he Ipful. Fu r 

ther confirmation that the rule s provisions will be a factor
in purchase decisions was provided by several consumer sur-veys. In a survey of customer experience under Minnesota
itemization law, 90% of the consumers interviewed found that
itemized price information was useful, and 22% eliminated
certain 

1ems on the ba
s of cost. 86 Other surveys in

Missouri and New York recommended the use of itemized
price disclosures and linked itemization with lower prices.
Similarly, Dr. Peter Sperlich' s survey for the California
Citizen Action Group revealed that substantially fewer con-
sumers who were aware that embalming is not required by law
chose embalming. 90

Thus, the recommended rule may have widespread effects
even if its initial impact is limited. According to
Dr. Hans Thorelli, Indiana University Professor of Business
Administration and expert on the impact and technology of
consumer information programs, consumer information pro-
grams tend to have a disproportionately greater impact on
Information Seekers. These " elite consumers . are

the opinion leaders and they serve an important information
function to average consumers in the marketplace.

91 Further-
more, as Dr. Thorelli notes, they serve as " vigilantes of

See notes 3- 7, supra

See notes 10-13, supra

Minnesota Office of Consumer Services, Funerals in
Minnesota: Customer Experiences, 15 (1977), XI- 592.

Missour i Attorney General' s survey, VI-D-13.

NYP IRG. A Dea th
of Dy ing in New
VI-D-5, (1974).

in the Family, A Guide to the Cost
York City, Nassau, and Suffolk,

See S. Odesky, Vice Pres., National Fam ily Op in ion,
(Qu estion 6).

A. Ex. 17, at Table 21: Tx 7411.

H. Thorelli, CAFMS consultant, Tx 10, 999.
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the marketplace

They complain more than do average con-
sumers, when they find things that are
wrong, upsetting, misleading, malpractices,
or whatever in the marketplace. They
to some extent set styles and fashions,
and so on in a mar ke tpl ace wh i ch
average consumers ,tend to emulate.

They are kind of a St. George
in the market place. 

Dr. Thorelli concludes that this "vigilante " function is onethat is . apparently much needed. in the funeral 
industry. 93providing information to these information seekers, the rule

may produce great changes in consumer
s selection of funeralmerchandise and services.

Impact of Specl f ic Prov i s ions

The following analysis centers on the anticipated impact
of specific rule provisions on consumer welfare during the
actual selection of merchandise and services from a particular
funeral home. The two primary effects which can be foreseen
are improved opportunity to make informed and voluntary
choices and dollar savings resulting from selection of fewer
or less expensive items. These benefits will result from the
elimination of h dden charges, the creation of meaningful
options in cases where charges have been automatic, and the
required disclosure of information on reguirements ptices,and the full range of options.

The principal form of hidden charges which will be elim-
inated is cash advance mark-ups. 94 Und isclosed overcharges

Tx 11, 033.

Tx 10, 99 9 .

Section 453. 2(e) prohibits a funeral service industry
member from charging twice for his services in arranging
for cash advance items (in a serv ice fee and in a
hidden mark-up on the items). Of course , the funeraldirector will continue to be compensated for his time
and trouble through the professional services fee.

Other hidden charges may be present when consumers pay
for components of the package price which they do notuse. However, the remedy employed in the recommended
rule is one of itemization, disclosure, and a right
to choose, so poten t ial sa vi ng s on the se hidden chargesare discussed below.
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,,,

on cash advance items involve significant dollar amGunts
because of the large number of items which may be handled in
that manner .

95 
While the impact of the cash advance 

charge prohibition on individual conSQmers will vary, 
recent

industry statistics suggest that the aggregate consumer sav-
ings could be millions of dollars per year. 

The recommended rule also prohibits two automatic charges
that for embalming and that for a cakset for cremation. 

Con-

sumers who would not otherwise have purchased these items
will be able to realize direct savings. By requiring funeral
directors to obtain permission before embalming, the rule
will enable consumers to decline a service that in many
instances has been automatically provided. presented with a
choice on embalming rather than a negative option, the family
has the freedom to decide whether this procedure will form the
basis of their funeral arrangements. The record 

indicates
that, given the opportunity, a sizeable number of funeral
arrangers may not select embalming.

98 Since embalming charges

Cash advances are estimated to be $350 million annually.
See Part Two, Section V, 

supra

The record contains examples of individual overcharges
ranging from less than one dollar to $50 and $90. 

Id.

The annual NFDA survey of member s income and exspense

data revealed that the average cash advance income
is $184 while the corresponding expense figure is $175.
NFDA Facts and Figures, 

supra note 70, at This
$9 per funeral differential represents a total annual
figure of over $17 mill ion in excess income over cash

advance expenditures.

A Washington funeral director who presents embalming
as a true opt ion repor ted tha tit is not pur chased in
30% of the cases. D. Daly, Tx 5933. This result is
remarkably consistent with the findings 

ot- California
survey that when consumers were aware that embalming
is not required, they declined the service 30% more
of the time. P. Sperlich, Ph. D., Prof., University
of California, CalCAG, L. A. Ex 17 at 47. 

Finally,
an NFDA-sponsored survey found that, if offered
embalming for $78, 9. 5% of the respondents would not

purchase it and another 24. 7% were undecided.

Dr. R. Blackwell, NFDA consultant, D.
C. Ex. 29. Since

many funeral homes charge $100-$150 for embalming,
the rate of declination could be considerably higher.
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are typically between $75 and $150, 99 the resultant savings
can be substantial for the individual consumer and, theaggregate, could total over 50 million dollars per year . 100
Moreover, as discussed earlier, since embalming may lead to
the purchase of other , more expensive tems such as use of
facilities for viewing, a costlier casket, ah

E a protectivevault, the actual savings may even be higher l 1

, The other automatic charge which will be eliminated is
that for a casket where cremation is chosen ' as the method offinal disposition. Forced casket purchases in these cases
create an artificial market for caskets and dampen the demand
for cremation servic s by reducing the pr ice differential
between ground bur ial and cremation . 102 Under the rule,
selection of a casket for cremation becomes an option since
funeral directors will be required to disclose the non-
necessity of a casket and to make alternative containers

100

101

102

See , Funeral Prices, Pricing Policies and Proce-
dures in Florida, VI-D-6 at Question 13 ($126 average);
Arkansas Attorney General Study, VI-D-12 at 5 ($25 to
$150 range); Delaware Consumer Affairs survey, VI-D-9
at 2 ($50 to $150 range); R. Mee, former Wisconsin
funeral director, I I-F-16 ($50 to $150 range); House
Small Business Subcommittee Hearings (part III) , supra
note 3, at 91 ($125). One funeral director testified
that he would reduce the bill by $400 if embalming
were declined. F. Walterman, Indiana funeral director,
Tx 5007.

At current price levels, if between 10% and 30% of
funeral purchasers do not select embalming when given
a choice, direct savings on these costs alone would
be $20 million to $60 million.

See Part Two, Section II, supra at notes 44-48.

See Part Two, Section IV supra at note 12. ~Section45. 2(d) prohibits requiring a casket for ation.
Section 453. 5(b) contains the disclosure that a casket
is not a necessity for cremation.
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available. The freedom to choose these less expensive sub-
stitutes will enable consumers who desire alternative on-
tainers instead of caskets for cremation to save at least
$100 and often considerably more.

103

The recommended rule establishes the consumer s right

to make voluntary and informed choices in the purchase
of funeral services and merchandise. It assures that funeral

rchasers have necessary and accurate information regarding
requirements. The provision banning misrepresentations
concerning the necessity of purchasing certain items because
of legal, religious, or cemetery requirements 453. 3(a)1
will prevent purchases based on false or misleading informa-tion. Representations by a funeral director that certain
items are " required" or " necessary" remove the consumer
choice about their purchase and can result in unnecessary
expenses. By eliminating this practice, consumers who would
otherwise have been deceived into unnecessary expenditures
will be able to avoid the costs involved.

The rule likewise will dispel many current misconceptions
about funeral requirements through the affirmative disclosures
that enable funeral buyers to act on the basis of more com-
plete information. 104 The failure to provide material infor-
mation about the absence of any legal necessity for embalming

103 Price surveys and industry estimates indicate that
alternative containers retail for between $10 and $50,
while the least expensive caskets available in a funeral
home is usually $125- 200 and the average 5ket purchase
is $400. See R. Cohen, Exec. Sec., CAFMS, D. C. Ex.

39 at 7 (a lternative containers are available for as
low as $10); D. Murchison, NSM, Tx 12, 598 (alternative
containers are available for $20); NFD Facts and

Figures (1977), supra note 70, at 10 (average casket
wholesale cost is $220).

Based on an estimated 1977 direct dispositi n rate
of 4. 5%, (Amer ican Funeral Di rector, June-977 at
53), and a conservative estimate of $100 savings when
a casket is not used, this provision may save consumers
9 million dollars a year. Given that the rate of
direct disposition is increasing, (Am. Funeral Director,
June 1977, at 53), that even those who do not select
direct disposition may not use a casket, (see Part
Two, Section IV at note 141), and the conserv ative
estimate for savings per casket, the actual consumer
gains could be much greater.

104 E. Morgan, founder, CAFMS, Tx 9886; R. Cohen, Exec.
Sec., CAFMS, Tx 14, 306; Comments of NRTA/AARP, II-C-
1516 at 8; S. Waxer, CFA, Chi. Stmt. at 17-18.
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in most cases or for a casket for cremation will b remedied
so that, as discussed above, the consumer can freely choose
whether or not to incur these expenses. Similarly, the rule
(3 453. 5(b) and (d)J requires funeral directors to disclose
information on two other items which -some believe to be
requlred - sealer caskets and burial vaults. When consumers
are aware that the law does not require purchase of a sealer
or protective casket except in rare circumstances, they will
be free to choose caskets without the sealin mechanism which
are typlcally $300 to $500 ess expensive.

The wr itten disclosure regarding the requirement and
availability of outer burial contalners will also be signi-
ficant to consumers who wish to avoid unnecessary funeral
expenses. The consumer will be informed that the law does not
manda te pur chase of an expens i ve bur ial vaul t and tha t ceme-
tery rules vary so they should be checked. In addition, the
disclosure explains that if the cemetery to be used has an
outer container requlrement, a less expensive grave liner
will satisfy the purpose as well as a burial vault. Armed
with this intormation, the consumer will be able to intelli-
gently determine whether the burial vault is worth an addi-
tional $200 to $300. 106

Other portions of the recommended rule protect consumer
choice by prohibiting the dissemlnation of misleading infor-
mation concerning certain funeral merchandise and services.
Preventing deceptive claims about the preservative or. pro-
tective features of caskets, bur ial vaul ts, and embalming
will save consumers from expenses incurred in the erroneous
belief that such items would provide certain benefits. 107

105
See, M. Blackburn, Florida consumer, VII-176;

Lutton, Pennsylvania funeral director, Tx 12, 982-
84; G. Derrick, Illinois consumer, Chi. Stmt. at 

106 See M. Aronld, Pres., Arnold Vault Co., Tx
11, 523 ($ 25- $400 concrete vaults) and Tx li 524 ($140-
$180 grave liners); Funeral Prices, Prici policy
and Procedures in Florida, VI-D-6 (Question 25-A)
($135 grave liner, $330 steel vault); FTC Survey,
of funeral prices in D. C. VI-D- 3 at 26- 27 ($85 grave
liner, $311 vault).

107 Section 453. 3(b) prohibits these claims. The potential
savings from these exclusions depends on the item
involved so that the amounts saved will parallel the
figures presented earlier.
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General protection of consumer choice is also afforded
by those rule provisions ( 453. 4) which prohibit the us.
of unfair and deceptive merchand ising techniques. The
provisions establish a standard of non-interference by
funer al director s in the ir customer s dec is ionmak ing process.
As the record indicates, offers for sale which were not
bona fide and disparagement of inexpensive merchandise
or a expressed interest in saving money have been used
to induce the purchase of costlier funerals. To the extent

that the rule reduces the manipulation of funeral purchasers,
it will allow voluntary choices to be made and facilitate
the selection of less expensive merchandise and services
by those who so des i re.

A third manner in which the recommended rule promotes
informed choices is through disclosure of the full range of
alternatives available. Direct disposition with cremation
or burial is generally recognized as a less expensive alter-
native to the traditional funeral, but it has rarely been
presented as a viable option to funeral customers who have
no preconceived funeral arrangement preferences. By requir-

ing disclosure of the alternative container availability
and the minimum services fee for the mortuary staff, the
rule ensures that consumers will be aware of this option
which can $ave them approximately $1000 over a traditional
funeral. 108 

The complete range of caskets offered by a funeral home
must also be disclosed to funeral consumers under the rule.
Var ious portions of the rule require that the least expensive
caskets be displayed in the same manner as others instead
of kept hidden or in inaccesslble areas; that i inexpensive
caskets are available in other colors which may be more desir-
able, that fact must be disclosed; that the availability of
any particular model not be misrepresented; and that a list
of all caskets offered for sale be furnished to customers .

109

The casket is often then most expensive single component of
the funeral bill, and many consumers desire fh5 least expen-sive model or base their selection on pr ice. 1 In the

108 Rule Sections 453. 5(b) and (e) require these disclosures.
According to current industry statistics, the average
adult funeral charge for 1976 was $1348 while the
average fee for direct disposition was $376. NFDA

Facts and Figures, supra note 70, at 10.

109 In order, these rule provisions are:
453. 4(c)(ii); 453. 5(b).

453. 4(a); 453. 4(b):

110 A consumer survey sponsored by NFDA revealed a signifi-
cant preference for low and medium priced caskets.
S. Odesky, Vice Pres., National Family Opinion, D.
Ex. 29 (Question 8).
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past, funeral directors have disguised the fact tha the only
difference between one funeral and another was ' the ca ket
used, and hampered the consumer s ability to learn the full
price range. The more complete information on casket offer-
ings will ensure that consumers know the pr ices from least
to most expensive and can compare casket offer ings. Thus,
funeral purchasers will be able to satisfy their needs at
the lowest possible price. A similar benefit will be realized
from the list of all available outer burial containers which
consumers will receive before consider ing the purchase of
that item.

Perhaps even more important to the protection of the
consumer s ability to select from a full range of alternatives
will be the itemlzed price list of the basic services and
merchandise offered by the funeral home. Previously, these
items have been lumped together in the traditional funeral
package. Under itemization, the components are broken

out and offered individually, so each consumer can select
only those desired, and unnecessary or unwanted items will
be automatically excluded, instead of included. This new
freedom to decide will enable funeral purchasers who do not
desire the full tuneral arrangements package to save size-
able sums, for even relatively minor modifications in the
traditional funeral can substantially reduce the bill. For
example, a consumer who decided to have the service at his
chu rch instead of us ing the fune r al home fac i 1 i ties and to
drive the family car instead of riding in a rented limousine
could save as much as io 

111 Moreove r, survey ev idence
indicates that, present d with these options, a substantial
numbe of co sumers will xercise heir r ght to decline
certaln serVlces and reallze a savlngs.

The itemized price lists required by the rule to be
provided in advance of the purchase decision will permit con-
sumers to take pr ice into account before they make funeral

111 Pr ice itemization is required
and (f). Typical charges for
and limousine rental are $150

by Sections 45 5(e)
use of the ilities
and $50, respectively.

112 A NFDA survey revealed that from 10% to 40% of consumers
responding would not use such services as embalming
(9. 5%), other care of the body (9. 7%), visiting hours
(20. 9%), funeral services in the funeral home (11. 4%),
family car (29. 1%), and other automobiles (40. 6%).
Moreover, in everyone of these categor ies, another
one-quarter to one-third of the respondents were undecided.
C. Ex. 29 (Question 6). Of the almost two million

deaths per year, these percentages represent hundreds
of thousands of consumers and millions of dollars
in potent ial sav ing s.
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selections, an opportunity which has largely been ab ent in
the past. As indicated, a number of surveys hav shown- that
the provision of itemized price information prior to selection
of funeral service is linked to lower levels of funeral
expend itures . 113 By permitting famil ies to examine.pr ices in
advance, the rule will enable them to choose low cost funerals
and to save money by selecting less expensive caskets or
vaults.114 

Conclusion

This analysis has shown that the rule will promote
consumer choice at both the macro-economic level (selection
of a particular funeral home and selection of the method
of final disposition), and at the micro- economic level
(selection of particular merchandise and services). Con-
sumers will be able to choose the type of funeral they want
at a pr ice that is consonant with their budget and desires.
Stand ing alone, this increased freedom to choose will greatly
increase overall consumer satisfaction because the consumer,
not the funeral director, will be making the funeral purchase
decisions. 115 Added to this gain in consumer welfare are
the potential dollar savings from declined merchandise which
may b n the tens or hundreds of millions of dollars peryear. 1 Moreover, the competitive environment fostered
by the rule may cause the general level of prices of funeral
merchandise and services to decline. 117 Thus, while exact
calculations are impossible to make, the rule has the potential
to produce a tremendous increase in overall consumer welfare.

113
See note 11, supra

114
See A. Snow, Michigan Office of Services to the Aging,
cn. Stmt. at 8; O. Matthews, board member, Maryland
Citizens Consumer Council, Tx 14, 056; S. Chenoweth,
Dir., Minnesota Office of Consumer Services, Tx 3124-
25; J. Niles, Minnesota clergy, Tx 3227.

115
See House Small Business Subcommittee Hearlngs (Part
IV) supra note 3, at 14.

116
See notes 97, 100, 103, 107, 108, 112, 

supra

See notes 55, 56, supra117
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APPENDIX A

Model Disclosure Forms

Legend

II * II Exact lanquage re0uired by rule.

t I! Appropriate information will be supplied by
each funeral home for required categories.

Prices are for purDoses of illustration
the rule contemplates that each funeral
or type its prices on the three lists.

only. However
home will print



(Note: Prices
are examples

shown
only. J

A.'IY NAME FUNERAL HOMEt
100 Mai Strt

Hometown Iowa
(123) 4567891

CASKET PRICE US!"

REQUIREMENTS:

1. No law requies that you buy a sealer or pro-
tetie casket except in speci cimstances. *

2. Yau are not requed to buy a casket for cre-
mation. Alternatie contaiers are avilable for $24.

Cakets are lited from least to most expensie. If you wat to see a lied casket which U not on diplay, please

ask. .

BeiB' clothovered ,oft-wood with beige in-
terior.

$103.

2. Taupe embossed cloth..overed
pleated beiB' crepe interior.

3. 22 gauB' bronze colored' meta
terior.

soft-wood with $124.

with white in. S138.

22 gauB' siver toned meta with blue crepe in-

tenor.
$175.

20 gauge copper toned meta _with mauve in
terior.

S220.

20 gauB' rose colored meta with beig pleated
interor.

S309.

Oak ,taed ,oft wood with pleated blue crepe
interior.

S387.

Maogany fihed soft-wood with maroon crepe
interior.

$420.

9. Sod whte pine with beiB' crepe interior.

10. 20 gauB' lead coated "e d with siver tone fih
and white crepe interior.

.10.
S552.00

11. 20 gaB' lead coated Sted

fih and ta crepe interior.

12. 18 gauB' Sted with pale blue fih and off-white
interior.

with bronze tone S569.

S701.00

13. 18 gauB' sted with bronze highghts and ta
crepe interior.

14. Solid maogany with tufted beiB' vdvet interior.

15. Had-fiiohed solid cherr with pale blue vdvet
interior.

S848.00

$1, 236.

$1,499.

16. 16 gauB' bronze fihed with maroon velvet in
urior.

S2,100.

JUNE 1978t



ANY NAME FUNERAL HOMEt
100 Mai Strt

Hometown Iowa
(123) 4567891

OUTER BURlAL CONTAINER PRICE UST.

REQUIREMENTS:

1. No law reques you to buy bu vault or grve Uner. *
May cemeteries requie a conuier around the casket so the grave wi not sik. Other cemeteries do not.
Ether a burial vault or a grave Uner wi satify such a rue. A grve Uner is usualy less expensie. Grave Uners
and buri vaults may be sold by cemeteries as wd as by fueral homes. *

Stadad Concrete Vault $200.00

Deluxe Asphalt Steel Lied Vault $539.

Sold Copper Vault
$3, 1 00. 00

JUNE 1978t

(Note: Prices shown are examples only. 



ANY NAME FUNERAL HOMEt
100 Mai Strtt

Hometown IOW3t

(123) 456-7891t

PRICE UST - JUNE 1978t

You may choos only the items you des You wi be c!uged only for those you use. If you have to pay for any
items you did nor specifcaly ask for, we wi explai the reason in wrtig on the agreement form. Also note that there

may be extr charges for such items as cemetery fees, flowers and paper notices. These are not included on thi lit. 

Emba!g
Embalming iJ not required by state law in most instance.s Unle!! so

requird, embaming will not be performed without permi.sion.

Mium Servces of Funeral Dictor and Staff*

(Th charge covers al our servces related to m immedite cremation or

bu or for devery of remais for shipmen Included are 6lg of

necessar papers arangig for diposition or shipmen ) t

$75.

$135.

Ful Servces of Funera Diector and Staff*
(Th charge covers our servces related to a fu funeral Included are
fig necessar papers ara.gig for servces and diposition, placement
of obituar noties and supervion f funera related activities.)t

$335,

Tra.sfer of Remais to Funeral Home $25.

(Withi SO mie radius.

Use of Facities For Viewig
Ma stateroom
Smaler stateroom

$75.
S50.

(per day)

(per day)

Use of Facilties For Funeral Ceremony

Chpel
Smaer stateroom

$75.
$35.

Heare
(Withi SO mie radius.)

$45,

Liousie For Funeral. Se:rce
(Withi SO mie ndiu.)

$35.

Alternatie Contaer
$24.

Cakets
(A complete price lit wi be provided.)'

Outer Buri Contaers
(A complete price lit wi be provided.)'

$98. 00 to $2, 100.

$200. 00 to $3, 100,

(Note: Prices shown are examples only. 



ANY NAME FUNERAL HOMEt
100 Mai Strtt

Hometown lowat
(123) 4567891t -

Chrge' arc only for rho," items that are used. If the type of funeral selected require, ex"" items, we ..-i explU the
reasons in ,wrtig below. *

FUERA OF

Em bal 
Other Preparation of Remais (if no embalmig)t

Facilties for Viewigt

Facilties For Ceremonyt

Semc.. of Funetal Diecror and Staff (Includig: t

Caket or Alternative Contaet (as selected)t

Outer Burial Contaer (as selected)t

Heare t

Liousiet

Other: t

TOTAL

Cah Advance" t

TOTAL
Additional Information: t

FOR FUNERA HOME:t

ARGED BY:t

DATE:t

DATE:t





APPENDIX B

THE RULE

16 CFR 453

RT 453 -- FUNERAL INDUSTRY PRACTICES

Sec.

453. Def ini tions.
453. Funeral practices.
453. Misrepresentations.
453. Merchandise and service selection.

453.

453.

Disclosures.
Market restraints.

453. Retention of documents.

453. Additional provisions.
AUTHORITY: The provision of this Part 453 are issued under

38 Stat. 717, as amended , 15 U. C. 41, et

453. Definitions.
For the purpose of this part, the following terms and defi-

nitions shall apply:

(a) Accounting year

. "

Accounting year " refers to
the particular calendar year or other one year period, utilized
by a funeral service industry member in keeping nancial records
for tax or account ing purposes.

(b) Alternative container . An " alternative container
is a non-metal receptacle or enclosure which is less expensive
than a casket (such as cardboard, pressed-wood or composition
containers, and pouches of canvas or other mater ial), and of
sufficient strength to be used to hold and transport human
remains.

(c) Casket . A " casket" is a rigid container which is
designed for the encasement and bur ial of human remains and
which is usually constructed of wood or metal , ornamented, andlined with fabric.



(d) Cremation

. "

Cremation " is a heating process wh-ich
reduces human remains. For purposes of this part, " cremati6n
is understood to include calcination.

(e) Crematory

. "

Crematory
which performs cremation.

refers t an establishment

(f), Display To " display" is to show to customers funeral
merchandise which is offered for sale without special ordering,
in a selection room maintained by a funeral service industry
member, a manufacturer, a wholesaler, a supplier, or any combina-
tion thereof, or by other means such as photographs or catalog.

(g) 

Full services of funeral director and staff

. "

Full
services of funeral director and staff" refers to the services,
not covered by other categor ies on the general pr ice list (5 453.
(e)(ll) or agreement for services selected 453. 5(f)(1IJ, which
are provided by the funeral service industry member in the arrange-
ment and supervision of a funeral, such as planning, arranging
and supervising the viewing, ceremony, procession, and other
funeral activities; obtaining necessary permits and placing
obi tuary notices.

(h) Funeral m chandise

. "

Funeral merchandise " consists
of goods, so d or orrered or sale directly to the public, or
used by funeral service industry members incident to the provi-sion of funeral services. 

(i) Funeral se rvices. " Funeral services " consist of
services performed inc ident to: (1) the care and preparation
of deceased human bodies for burial, cremation or other final
disposition; (2) the arrangement, supervision or conduct -
the funeral ceremony or the final disposition of deceased human
bod i e s .

(j) 

Funeral service industry member . A " funeral service
industry mem lS any person, partnership or corporation,
including any employee or agent thereof, engaged in the business
of selling or offering for sale, directly to the public, funeralservices and merchandise. 

(k) Memorial societ
membersh ip assoc a t on wh lch
tion and making arrangements
methods of disposition.

A " memorial society " is a non-profit,
assists members in obtaining inforrna-
for funerals, cremations, or other

(1) Minimum services of funeral director and staff

. "

Minimum
services of funeral director and staff" refers to the services,
not covered by other categories on the general price list (5 453.
(e)(l)J or agreement for services selected 453. 5(f)(1)), which
are provided by the funeral service industry member in connection
with immediate cremation or burial, or delivery of remains for



shipment, such as obtaining necessary permits nd arr nging
for the disposition or shipment.

(m) Offer for sale . To " offer for sale " is to make avail-
able for purchase or to suggest the availability of funeral
merchandise or services for purchase by use of advertising, pro-
motional materials, the showing or stocking for sale of merchan-
dise, or expressions, direct or indirect, of a willingness to

nish services or merchandise to the publ ic for a retail price.

(n) Outer burial container . An " outer burial container
is any container or enclosure which is placed in the grave around
the casket including, but not limited to, containers commonly
known as burial vaults, grave boxes, and grave liners.

S 453. Funeral practices.
In connection with the sale or offering for sale of funeral

services and/or merchandise to the public, in or affecting com-
merce as " commerce is defined in the Federal Trade Commission
Act, it is an unfair or deceptive act or practice for any funeral
service industry member:

(a) Unauthorized removal of remains . To take possession
of a deceased human body without first having obtained written
or oral permission from a family member, representative of the
family, or other person legally authorized to permit removal
of remains.

(b) Embalming without permission To embalm a deceased
human body without first having obtained explidit -written or
oral permission from a legally author ized family member or repre-
sentative of the family. Provided however , that if such an
authorized family member or representative cannot be contacted
for the required permission, permission to embalm must be obtained
from a person authorized by law to grant such permission; and
provided further , that embalming without permission when specifically
required by state or local laws shall not be considered a violationof this provision. 

(c) Refusal to release To fail to promptly release,
upon request, eceased human remains to a family member, repre-
sentative of the family or other person legally authorized to
take possession of the 

remains. Provided , that this provision
shall be subject to any state or oca l l aws governing custody
or transportation of deceased human remains.

(d) Casket for cremation.

(1) Or any crematory, to require by rule, regulation,
policy or otherwise that a casket be purchased for cremation;



(2) Or any crematory, to claim directly or by im lica-
tion that a casket is required for cremation;

(3) To fail to make available an alternative container
to any consumer who desires to purchase such a container in
1 ieu of a casket for cremation.

( e) Cash advances.

(1) To charge in excess of the amount advanced, paid,
or owed on behalf of customers for any items of service or mer-
chandise described a3 " cash advances,

" "

accommodations, " or
words of similar import on the contract, final bill, or other
wr it ten ev idence of ag r eemen t or obl ig a t ion furnished to cus-
tomers.

net amount advanced,
customers for the(2) To charge customers more than the

paid, or owed to third parties on behalf of
following items:

( i)
( i i)
( i i i)
(iv)
(v)
(vi)
(v i i)
(vi ii)

( ix)
(x)

Cemetery or crematory
Pallbearers.
Public transportatio
Clergy honoraria.
Flowers.
Musicians or singers.
Nurses.
Obituary notices.
Gratuities.
Death certificates.

services.

(3) To fail to pass on to customers the ben-efi t - cif any

rebates, commissions, or trade or volume discounts received
on any items enumerated in paragraph (e)(2). If the net cost
to the funeral director for an item cannot be ascertained at
the time of a particular sale, determination of the charges
to the customer may be based on the adjustments, discounts,
or rebate figures for the preceding accounting year. 

Provided
that commercially reasonable discounts specifically for prompt
payment of an obligation may be retained by the fun

ral service

industry member.

(4) To misrepresent to a customer in any other respect
the net amount advanced, paid. or owed to third parties on behalf
of the customer for services or merchandise to be furnished
to such customer.



S 453. Misrepresentations.

In connection with the sale or offer ing for sale of funeral
services and/or merchandise to the public, in or affecting com-
merce as " commerce " is defined in the Federal Trade Commission
Act, it is an unfair or deceptive act or practice for any funeral
service industry member:

(a) Legal, public health, religious, and cemetery
requ irements

(1) To make Qny false or misleading statements or claims,
wr itten or oral, directly or ind irectly, regard ing:

(i) any federal or state statute, rule, or regulation
perta ining to funer al pr act ices;

(ii ) religious requirements or customs;

(i i i) cemetery requ irements.

(2) To fail to disclose in writing on the written agree-
ment required by S 453. 5(f)(1) the legal requirements, including
public health regulations, which necessitate the use of any
funeral services or merchandise not otherwise selected by the
customer.

(b) Preservative value claims.
(1) To make any false, misleading or unsubstantiated state-

ments or claims that natural decomposition or decay of human
remains can be prevented or substantially delayed - by: '

(i)
( ii)

embalm ing;

a casket, sealed or unsealed;

( i i i) an outer bur ial container, sealed or unsealed.

(2) To make any false, mislead ing or unsubs antiated state-
ments or claims, directly or by implication, of ertightness
or airtightness for caskets or outer bur ial containers, sealed
or unsealed.

(3) To otherwise misrepresent,
tion, the preservative or protective
caskets, outer bur ial containers, or

directly or by implica-
attributes or utility of
embalming.



453. Mer chand ise and serv ice sel ect ion.

In connection with the sale or offering for sale of funeral
services and/or merchandise to the public, in or affecting com-
merce as " commerce " is defin.ed in the Federal Trade Commission
Act, it is an unfair or deceptive act or practice for any funeral
service industry member:

( a) Display of least expensive caskets

To fail to display the three least expensive caskets offered
for sale for use in adult funerals in the same general manner as
the funeral service industry member s other caskets are displayed.
Provided , that if fewer than twelve caskets for use in adult
funerals are displayed, the least expensive casket must be dis-
pl ayed .

(b) Availability of other colored caskets

(1) To fail to inform customers by means of a prominent
written notice on, or in close proximity to, the casket price
card or equivalent required by 

453. 5(c) that each of the three
least expensive caskets displayed can be obtained in other colors.

(2) To fail to obtain and provide such caskets in other
colors upon customer request.

(3) This requirement shall not apply if
be obtained from regular commercial suppliers
hours after an order is placed.

other colors cannot
within twelve (12)

(c) Selection of funeral merchandise and se vices

(1) To make oral, written,
directly or indirectly, that any
is offered for sale when such is
said merchandise or service;

or visual representations,
funeral merchandise or service
not a bona fide offer to sell

(2) To discourage a customer 1 s purchase of any funeral
merchandise or service which is advertised or offer d for sale,
with the purpose of encourag ing the purchase of adOtional or
more expens i ve me r chand ise or serv ices, by:

(i) disparaging its quality or appearance, except that
true factual statements concerning features, design, or con-
struction do not constitute disparagement;

(ii) misrepresenting its availability or any delay involved
in obtaining it;



(iii) displaying or otherwise offering for sale broken,
soiled, or defective merchandise;

(iv) suggesting dfrectly or by implication that
concern for pr ice or expressed interest in inexpensive
merchandise or services is improper, inappropriate, or
of diminished respect or affection for the ' deceased.

a customer
funeral
ind icative

5 453. Disclosures

In connection with the sale or offering for sale of funeral
services and/or merchandise to the public, in or affecting com-
merce as " commerce " is defined in the Federal Trade Commission
Act, it is an unfair or deceptive act or practice for any funeral
service industry member:

(a) Price information over telephone.

(1) To fail to provide by telephone, upon request, accurate
information regarding the retail prices of funeral merchandise
and services offered for sale by that funeral service industry
membe r :

(2) To fail
inquiry about the
or prices,

to disclose in response to a general telephone
funeral service industry member s offerings

( i) that price information is available over the telephone,
and

(ii) that the written price list required by 5 453. 5(e)
will be provided by mail or at the funeral home as requested:

(3) To fail to conspicuously include in all general pr int
or broadcast media advertising, the following notice:

For information and prices
call (telephone number).

( b) Casket price list.

(1) To fail to provide to anyone who inquires in person
about casket offerings or prices, before discussion of casket
selection, a printed or typewritten casket price list. The
list must contain in order, from least to most expensive, the
retail prices of all caskets offered which do not require special
ordering, sufficient information to identify each casket, and
the effective date for the pr ices 1 isted.



(2) To fail to include, on
(b)(l), in clearly legible type,
of prices, the following heading

the list required by paragraph
immediately before the list
and notLce:

(NAME OF FUNERAL HOMEJ
CASKET PRICE LIST

REQUIREME:-TS:

1. No law requires that you
buy a sealer or protective casket
except in special circumstances.

2. You are not required to
buy a casket for cremation. Alter-
native containers are available for
$ l insert amount).

Caskets are listed from least to
most expensive. If you want to see a
listed casket which is not on display,
please ask.

(3) In lieu of a written list, other formats, such as
notebooks, brochures or charts, may be used if they contain
all the information required by subparagraphs (1) and (2) of
paragraph (b).

(c) Casket pr ice cards

To fail
display, the
means.

to disclose prominently, in or on the caskets on
price of each such casket by card, sign, or other

(d) Outer burial container price list.

(1) To fail to provide to anyone who inquires in person
about outer burial containers or prices, before outer burial
containers are discussed or shown, a printed or t written
price list. The list must contain in order, from least to most
expensive, the retail prices of all outer burial containers
offered which do not require special ordering, a brief description
of each container, and the effective date for the prices listed.

(2) To fail to include, on
(d)(l), in clearly legible type,
of prices, the following heading

the list required by paragraph
immediately before the list
and notice:



(FUNERAL HOME NAMEJ
OUTER BURIAL CONTAINER PRICE LIST

REQUIREMENTS:

1. No law requires you to
buy a burial vault or grave liner.

2. Many cemeter ies require a
container around the casket so the
grave will not sink. Other cemeteries
do not. Either a burial vault or a
grave liner will satisfy such a rule.
A grave liner is usually less expen-sive. Grave liners and burial vaults
may be sold by cemeter ies as well as
by funeral homes.

(e) General price list.

(1) To fail to furnish for retention to anyone who inquires
in person about the arrangement, purchase, or pr ices of funeral
merchandise and services, before any discussion of selection, or
to any person who , by telephone or letter requests written price
information, a printed or typewritten list containing the retail
prices (either the flat fee or price per hour, mile or other
unit of computation) for at least each of the following items:(i) Minimum services of funeral director and staff
(together with a list of services provided for the quoted price).

(ii) Full services of funeral director and staff (together
with a list of the services provided for the quoted price).

(iii) Embalming (together with the statement " Embalmingis not required by state law in most instances. Unless so required,
embalming will not be performed without permission.

( iv) Transfer of remains to funeral hom

(v) Use of facilities for viewing.

(vi)
(v ii)

Use of facilities for funeral ceremony.

Hear se .

(v i i i) Limousine.

(ix) Casket(s) (price range) (together with the statement
complete price list will be provided.

(x) Alternative container (s) (pr ice rangeJ .



(xi) Outer bur ial container (s), if
(price rangeJ (together with the statement
1 ist will be prov ided. "

) .

offered for sale,
A complete price

(2) To fail to include, on the printed
fied in paragraph (e) (1), immediately before
in clearly leg ible type, the following:

price list speci-
the list of prices,

(i) The name, address, and telephone number of the
funeral home;

( i i) The effective date for the pr ices listed thereon;

( i i i) The statement" You may choose only the i terns you
desire. You will be charged only for those you use. If you
have to pay for any items you did not specifically ask for,
we will explain the reason in writing on the agreement form.
Also note that there may be extra charges for such items as
cemetery fees, flowers, and newspaper notices. These are not
included on this 1 ist.

(f) Agreement for services selected

(1) To fail to furnish for retention to each customer
making funeral arrangements, a written agreement listing at
least the following categories of services and merchandise,
if selected by the customer, together with the price for each
item:

( i) Embalming:

( i i) Other preparation of the body.

( i i i) Use of facilities for viewing.

(i v) Use of facilities for funeral ceremony.

(v) Services of funeral director and staff.
(v i) Casket or alternative container as selected.

(vii) Other specifically itemized charges for merchandise,
services, facilities, or transportation.

(viii) Specifically itemized cash advances, to the extent
then known. (If estimates are given, a written statement of the
actual charges must be provided before the final bill is paid.

Provided however , That the charge for item (v)
reflect only those services actually provided.
services actually provided for this charge must
in writing.

above is to
The pr inc ipal
be specified



(2) To fail
by this paragraph
leg ible type, the

to inc 1 ude on
(f), directly
following:

the written agreement, required
above the charges, in clear 

(i) The name, address, and telephone number of the
funeral home;

(ii) The statement " Charges are only for those itemsthat are used. If the type of funeral selected requires extra
items, we will explain the reasons in writing below.

(3) To fail to include immediately below the items required
by subparagraph (1) of this paragraph (f), the signatures of the
customer and the funeral service industry member, or authorized
representatives, and the date signed.

S 453. Market restraints.

(a) It is an unfair act or practice for any funeral service
industry member or any formal or informal association of funeral
service industry members to engage in a course of conduct, in
or affecting commerce as " commerce " is defined in the Federal
Trade Commission Act, for the purpose of preventing or restrain-
ing any of the following:

(1) the advertising, or other dissemination, of information
that is not unfair or deceptive to consumers regarding the avail-
ability or prices of funeral services and merchandise;

(2) the offer ing directly to consumers of any funeral
merchandise, services or methods of disposition of the dead;

(3) the operation of a memor ial society or an arrangement
between a memor ial society or ether group of consumers and a
funeral service industry member or other entity for the provi-
sion of funeral merchandise and services or other methods ofdisposition of the dead. 

(b) Practices that may constitute or evidence a " course
of conduct" prohibited by paragraph (a) include, but are not
limited to, boycotts, threats, disparagement, blacklists,
and misuse of state administrative or judicial processes for
the purpose of intimidation or harassment.

S 453. Retention of documents.

To assure compliance with the provisions of this part and
to prevent future use of the unfair and deceptive practices it
prohibits, all funeral homes subject to the provisions of this
part shall be required to retain and to make available for



inspection by Federal Trade Commission officials, upon request,
true and accurate copies of records adequate to disclose compli-
ance with 5 453. 2(b) (embalming without permission); the written
disclosures or price lists required by 5 453. 5(b)(1) (casket
price list), (d) (1) (outer burial container disclosure and price
list), and (e) (1) (general price list), and all revisions thereof.
for at least three years after the date of their last distribu-
tion to customers, and a copy of each selection agreement signed
by a customer, as required by 5 453. 5(f)(1) (agreement for serv-
ices selected), for at least three years from the date on which
the agreement was signed.

5 453. Additional provisions.
(a) Comprehension of disclosures It is an unfair or

deceptive act or practice for any funeral service industry mem-
ber subject to this part, to present the disclosures and notices
required by the rule in this part in any manner which contradicts
the information contained therein, or prevents or discourages its
use or comprehensi

(b) Severabilit The provisions of this part are hereby
declared to be separate and severable from one another. 

If any

provision is determined to be invalid, it is the Commission
intention that the remaining provisions shall continue in effect.
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WASHINGTON, D, C, 20580
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unubstantiate. rearding (1) the leg:'1
necesty for embe. a cst , or an
outer interment recfptacle; (11) publich...lth hads asociate with th
failure to utU1z embalmig, a casket , or
s. oate int.nnnt recept.; ax (j..
regjous reqwremen t. or cutoms.

(2) To lall to furiJh, to each cus-
toer who inquires in bc the
arement, purchae and/or prices of
fUIral merchande or serv. the 101-
lowng printe or typewritten statent
In clearly legIble ty:

N.u en H01n
To ..void purcha.o dec1!loD. b on ml

conceptions about leglL or public hatb re-
qU1meDt.. th tollow1 statementa &.O
prT1d.ed tor your !n!on:t1on. P1 a.,k.
tor an n:pls.atlon ot 8D18taumen; w.bch 
Dot cleu.

(1) EmbUmJng 18 not requ1red by IQ,"; ex-
cept In l1te clrcumts.. It 1. not to
be performed wlthoOt authorttlon trom a
legalJy resporuible Ind.V1dulL except in tb05e

t.nces where it 11 require by law.
(ll) A cuket U not lequid tor 1.1a1.

cremation. In lieu at caet.. th !WUrab. hll &valble cont&ers sult.Ole !(X
Clmat.on tor t-------n_--'

(W) Pub&S of & .cet or at . spda.
for o! ket . such &6 11 "seaJer caket, " 15
nCt. reuJrod by l..w except 1n IJ.d c.-
C\tance, but IJy roqu. by cemeteryruo. -

(IV) Outer lit.rment rN:eptalea (burtI
vaw't or gra.ve liners) AT not reqUid by
1&11 except In Um1 clrcumt&ce. b1Jt. may
be reqU1 by ctmet.ry rue.

Upon requ , your tuneraJ Wil
provide a bnef'wrtten or printe explJ.t10n
ot legal requIrements. includIng publ1c
be&1th reguatlo!1 . wblc. necesaltat. the use
of ;A.Y senlces or mC1'cld1e.

(3) To fa11 to fur, upon customer
request, a brief wrtten. typwrtte or
prite ""loation of legal requlre-
ment., ng public heath regula-
tions, whlcb necest&te the us or any
&elces or merchandise.

Ib) Preservattve value claims, (1 to
c!&. ditly or by implication, that

decompoltJon or decay or eo decea.ed
human boy can be prevente by the use
or purchae of:
(j Embalin; or
(U) A cs.ket, unealed or seaed; or
(!I) A burl' vault or other outer in-

terment recept&le , unealed or se.ed.
(2) To make fals, mWea.in or un-

substatite claims , dirctl or by im-
pUcatlon , of wa.terthtness or aIrtght-
nes for casket: or vaults. whether sealed
or unealed:

(3) To m1.repr ent the preservatJ,'

or prot.tive ut11ty ot caskets , burial
vaults or embalm,
S 4S3. rch.ndj.e amI &eke Idee.

cin,
In cOnDe(t1on wiU1 the sale or olferig

for sale of !uneraJ service a.ndl or mer
che.dtse to the pubUc, in or a.ecUg
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comm u -ooerc" 18 dod Ibe hoenJ Tr Co At!. an un&1 ar dectJ.. aot ar prtj
tor an tunra oemoo lnusl: ma-
ber:

(..) 

DUla of u,ast erru!ve Ctkel3,
Whose est.tshment conta on 
mare C&ket selectin rOO, to ta. to
dllplay !.erein the th lest 
easkeu ollere lor sae lor tU in adult
tuneraJ s.rnce , 1D the sae generam.ser aI other C&keta are dJplaed
Provided Tht II lewer th twelve (2)
caeta are dJplaYed , onl one at !.eIbre least expeDSve c:keta mw, be
dJple.ed,

(b) Ava'lablZltv of otiter eolored 

""'-

t.t., To ta. 10 lnorm custo.., bymea of a prominently d1plaYed wrt-
ten noUce, that displayed caket6 can be
obtained in other colors, or to taU to pro-
vide caskets 1n other colors to customers
WilD so reQuest PTCttded, Tht such cas.
tets 1n other colore can be obtainerl trom
regular (;ommercwsupplielO upon twelve
(2) hour notice.

(c) Interference with customer s selec-
tion of o1,;, d items. (1) to represent, di-
rectly or 1Dctectly, oraly, v1sua11y, or In
wrtlDg, t.at any funeral meTcha.dJ.e or
sernce 1s otrered tor sale when 6\.ch 
Ilot 8 bona fide offer to sel sad product
or sece;

(2) To make representations, diectly
or indiectly, orally, vlsua.y, or in wrIt.

ln, purport to ot!er an tuneral mer..chhd1 or seice for &ale when the
1)UTpQe at the representation is Dot to
sell the orrered mercha.,d1 or secebut t. obta les or prospet. lor !.e
sale ot other funeral merchandise a.nd!
or servces a.t higher prices;

(3) To discourage the purcha.e, by
customers, at any funeral merchandise
or serlee which J. advertied or oftered
for sae by:

(\ Disraging !.e Quality, appear-ance or t.tefus of a.ny such mer.
chandJse or service which is a.verterl
Or offered tor sale;

(ll Suggesting tha.t such merchandi
or Benke is Dot readily avaHable or can
onl be obtained after an appreelable
delay, when such Is Dot the cs.e;
(W) Delacln an merchandie car-

rfj' for S6le; or

(4) To use any policy, sales pIan, or
method ot copensatJon tor saespersna
whJch has !.e err",!. in an manr , ord1scourang salespersons tram se,
or has the erreet 01 penalizig saJesper-
sons lor sdll, an fun=1 meN:hand1
or servce whJch 1. advert1ed or otrerefor sale. 

(d) Diparagement 0/ ro1tcern for
prce. To BUgge.t , directly or by impUca-tin, to any customer in an meer
that l.e cus tomer's expred concern
a.bout prices , incxpezilve serv1ce. or rner-
oaa.d1e or an expressec desir to savemon by Ule cusmer Is Improp"r, In-
appropriat. or IndlcaUve ot a lak 

repet or a.ecUon for the deced.
fi 453.5 Frce dU",nr...

lD conUon with Ule sale or ollerl
tor ..Ie 01 tunera eeca and/or mer-
chandis 10 the public, In or a!eeUn

PIPO lULlS

ooe. aa "c.ere" is I2 i" 1' tnm lu "" 1t 18
.a Imw or den r.t 01 pr""
tar an funra .ar "' he

(a), pne infortW ooer toTo fa! 10 prove by leephooe, upo
cutomer reu t. &.ura.te 1normtJo.c

Ibe tuner ae0e !nU8
membe. retail 111"" o! fueral pr-uct. and sece InJudlD eake1,
?6uIt., ba.c &ervce a.d creat1oD .arv-
Jc.., It orrend.

(b) Casket pre lit. (1 To Ian tur t. ""ch cwtamer , beore d:us-
sIan about caets orrered lor sae or !.e
eustomer . selection at a caet. a. prteor \ypewrltten document whJch lits, in
ascendig order of price, the prte. ot caet. available tor purch withoutreul speIal orderi by Ule custom-
er, togeter with .sutc1ent 1nonnat:lon
about each ca.ket to enable the customer
to loca.te and Identiy a. ca.et among the
others on dlplay. The document shal
als bea an e1!ectJve date tor prices
lIte \nereon,

(2) To fa11 to include , on the prlDted
or wl"ttten lit requied by paragraph
(b) (1) at this section in clearly legible
type, the lollowi head1:
CASlirT Pucr LIST FOR (NAwr OJ' P'NDUL

Ho.a)
Lit. below , 1D. order , are the prlcell gt

the c8.eta orIered by t.a funeraJ home to
getha: with In1orma.tlon to h&lp you locte
&Dd. Jdentify partIculA caket. whJch a.
ctplAyed. U you a.e lnteruted in lUy at thac6.et. whch an included on th l1st but
e Dot O% dUplay. plea inuie.
(3) . To represent to a customer tht

a casket on t.e lit 1s Dot available, when
such 1B not the ca.e.

(c) DI3PUIV of clJket prie., (1) to
te. 10 dJpJay prOmientl In or on the
caket6 on diplay the prie ot such Ca.-
ket. by ca. s or other m

(2) To re. t. diplay ))om1ently
prices on any c8.ket photophs Mown
to cUBtomen and on any et. shown
to cu.tomers iD ctplay rooms maiD.
tained by caet manwacturer or whole-
salers.

Cd) Vault di3closure and price lut. (1)
10 laU t. lur 10 cwtomers, at Ule
tie tbey are shown or Inormed as to
the avaUabWty ot oute intement recep-
tae6, beore such a customer he. mad
hJ or her seloeUon , the rolowi printeor tYwritte netJce:

Some cemeteries nqu. that r. outeenc.amre be p!a. around the cUket 1D the
81ve, whlle others do not. Wbere !luc:b .. re.
Qulrement e.zta, it C:&n W:UA1y be !la.ti.ed
by either a bural vault or .. i"'l I1ner,
which 18 USUi1y let e:penalve thn a buvault, Outer Interment rec-ept&clea a. ofUD.
101d. by cemeter1ea a. well &4 by tuerMJ
bomes. :Bfore aeJ t1ng any Quh:r encloeure
you may W':ct \0 deUrmloe Ity I!ppl1cable
cemetery requlremeDU as we. the otler

8 of your cemetery a.cl tu.ull bo

(2) To laU to Include on !.e printe
.tatement r"'ulred by paagraph (c1 (J
or t.ll sebon , In clealy legble \yP2, Ule
price tor eah oute interment recpte
&nilble tram the 1uner home tor pur-ch by Ibe cuser, IoUler wt ..
brio! desrlpUon o! 06h encloure, o.d

a. oIect:ve elte lor the prc.. opifed
(e) Pre IU (! To tl 10 tu 

ee wO 1n In II Ibe ement pu, an!or Pf.o o! luneno go or ee1cpnar to &. ageement OD su a.ge-m.t or seletJon by the cusmer ex to
&I cus who by telephe or 

UI wrtten price lnort1= aprite or tywrttn I'e ll-t whJclthe cusmer ma reta, CODtsn1g thz
p11es (eIther the nta chge or Ule
prf.. pe , mie O! oter un at ro-
plItJon) loc at kat eeh at !.e lollowIng Ite: 

(1) Trler o! reme. 10 funeraIhome.(il Embal,
(W) Use 01 laciltles lor viewig.
(iv) Use 01 fa.Wt1es far funeral serv-

!ce,
(v) Casket (a notatjoD tht a sep2

.;,

'2-

- ,

""ket Price &, Wi be prv1ded bel": js. awes Pret.t1on tor ca.kctJ 10mae),
(vi) Hea,

(yj) 

LIine,
(vl) Servces ot fu.eraI director E.r:(sta,
Cix) Outer interment recepta.l.=': 11oute intermnt receptales aTe wIdnotation t.hAt a. .sepate outer iDMrment

receptle prce &, wIl be prov1ed 00
fore any WeB preentation tor such ltems
1a !I),
Proved, however tha.t the li may tn..elude tota or pakAe pnce3 for ar.ystdad adult lunera ..mce packag
under $_h_h h--_. The ite coverffby ,an su sinle Quote prie shIDI bespetfed. Q,ut need not be Sfparat.y
prlted. Howevr it a cusmer wihes to
declie one or more it.. the pnce sluil
be reduced by at leat the amount of
sevmgs accrng to the tunra home
from the declint1on.

(2) To le. 10 Include, on the p:!teprice 1llt speeWed In parAgaph (e) (Jr
ot thIs section dir above the pncelistis , In clearly legjble ty, the foJ.lowi :
(j The name , address, a.d \olephone

DumW--t the funera home;
e!eave dlte for !.e priceslI te there:

(l1) The sttement ' 'You are free to
select only thOBe ttrt of sernce andmerchanda you desire. You w1 be
chared lex onl Uloo Item. Y'u select.
In some tnWlnces , depend on the cir-
cumtAces of dea!. ...,d/or the typ
service you !fJect , some a.ditiona. serv-
ices or merandie may becre Decsa. If you ar requJred to pay for Cer.taln .sces or rnerch an dle YOU have
not .slecte bea.use they are rCQ'Jre
by oter tactors, a. explaation sb.a.be provided in wrtJng by the fun di-rector on the memorMdum of funeraservces selected whIch you wiJ receive.

(f) Memorandu...n of tueral .service,;leeted, (j) To ral to lurIl to e""hcustomer mang tuneral a.gements,
OD & WItten memorandum 01 the tuner3sece selecte , 8 li, tn at leat the tol-loWi categorIes at the services BLJ
mec.&.di selecte by the cusmer
Ioether wIth a pr1 lor eah Hem:
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3!i
IJI "-m h.l
WI OIer ""paatJon 01 !h bo.
'WI Do. 01 taUJ f.. vJ.
tJ.)I,.. aI lacUe lor l II-

iCf'.I" j Oth tie.vJea a! IUDe.aJ dJrec
it s1,

( \ J J Caket. J. s.te.
r vii j Ot.er spec1fcaUy U,e.m1z. me.-

c.haOOlae.
.- 'vll) Specic.y i tpm t.pat&
Won L.hua:es,,,) Speci& iww ch" lor
;,1.\' special serices requ1

! x) Speciftcally itemiz.ed c&A ad-
VB.t:e6 01' xpeture..
PrOt,jded" however. that there m.y be
s!n Jnces Quoted for eah &tndard
adult funerlaev1ce pak whose total
price 18 bew '. .--u n._n, 11 the se.
1ce. and merchandise included for theP6- prce ar spelfJ and 1! theu. price reec apprrite adJust.
ments for any It. declined b ' U1e c.u.-
tomer, 8. set forth in paragraph (e) (1)
of t.ts section.

(2) To fa.l to 1nc1ude on the 
rrlttfn

memorandum. reuird by paraph
(1) (1) of this section, in clearly legible

bold!"" t)' th folowmg:
(1) e na., a.ci, and telephone

rube or the turaJ home;
(11) '% dJlDre red by para-

crph (e) (2) (11) of this soctJon; 
(lD The stDtement "no 5ubstttt1ns

of agreed-u. .mrcnQ.,~I &h 
ma. li.. "Veed to Ul advance. by
bc part"';

(1v) 'I stateent "I have read andu.ro th abve otl.ments, have
ah received wri n 1normion regnrd-
1n Ile prlr. aI ca.lots fW other mer-
chdi fW se1=,

(v) IJnmedt,el)' below the st.t.ent.
requJred by p aph (f (2) (il) fW
(Iv) of this secUon, th sitwe6 of the
customer and th funra servce 1ndus-

tQ membe. or &I a.ulhori represet,
tJve. and Ile,ate sied,
I 453.6 Ins rfer with the market

In cOlition with the .s or o!fering
for .'ale of fun.t .seres s.d/or mer-chdie to th pl1bl1, In or a!feeUng
commerce as "commerce" is defed in
't1.e Federal Tre co ;""..1 n Act, It is

a. unai ord.eptive a. or practice
!Dr &DY funral seice Ulduslr meer:

(a) DOerng oj i""xpensive 'IL-W.
Or &n peI'"". part.erslp. or cora
1.= diec Qr 1noctl. 10 proit.
hider or resct. pr attept to prohibit.
hl1der, or resct: (1) The offer1ll , or
advertis.g aI the availabilty of, low-
cost funera, 1medJat. cremation or
o\.er forms of diposition. or arange-
meDis for funerl services 1n Mvance of
ne by any funeral d1ec , memonitl

ietY, or ot.ex person, pa.tnusip or
corpra Lian:
(2) Contrts or a.ragemen1. be

tweeu memorl soclet1es &.d a.ny funersJ
diector or ot peZ'on, partnep or
corpora tJn prov1 se1ce$ tor t.
dlspoUon oZ doeaed hum bodies,

(b) Price adv.,!isi"", Or an oUlex

persa. pee.h1p 01 oorpratin, dJ..

NOOS 8W
ftlJ or 1n. to ",bo Al-. ..t. . (.r t tD pml Il
tir or rtetricl, th diei08rt of Iccurat
prict information r gardlng fun ral

m.tchandi6 or 5on-ic by Iny fun raJ

d! ta, me.. sod... Qr .... 
II ,potDsj or ""rI n oJ
Mr1C for tA d.lton 

()! 

de'" 
..A

humn bod. wb.\h ou diure
made by ID of a. erLsn tB 1n

jJlm medJ or 

-. 

oc Ul

any other ID..er.
(c) ReUanc on pri.e advuwinc re-

itrictiom. TG c:e. rectJct. ru 
!a. to mak. an QJclO6e at accurate
pri. mformatiOl abou &I hmera.
merc.ane or aece by pr1t med,
brQ.dcast media telephoe. leets.mas, or in a.ny oUler way, beuse
01 Il in coa.t. with an law, ru,
regtion or code of conduct of a.y non-
federaJ leg Uve. ecut.Ye, r.e.awry
or liceD.&' eDuty ar 8.y ot. entity or
persn whatsoever, Includng but not
lit.d to pro.essional assocationo.

(d) Price availabiliy notice. To flU
to display prominentl, in an adveris-
in or promotiona maenaJ lD pfl.. t or
brocast medi4 c! funera. me.cha.ndJ
or services, the !oilo'i1. not. :
FuI.aJ hom6 prlce. v&r 5ubota.t1A;'ly.

For 1n!onna:tion on our prices tor tuneralmerdl. and seces, cal: (Telephone

number).

i .J3. Rc. nJioB er docD..Iepu.

To assure compliance v.1th the prov1-
slons of ths part and prevent futue use
of the unair and deceptJve pr.a it
prohlbits, all fW1eral homes subject to
the _provisioroS of thi part .shan be re-

quired to retain &00 to make a.va.ilable
for 1rpection by Feder ComIn-
stan offcials, upon request, tr s.nd accua. copies or the W1 ttn disclosures
or price fu reu c1 by t 453.S(s) (2)
and H53,5 (0) (1) , (d) (1) . and (e)(l),
And a.H rEn' ison thereof, for at let
thre years e!te th dae 01 thir 
ditrbution to customers, a.nd B. coy of
n.h selection memranum signed by e.
cuser, as requ by 1453, 5 (f) (l.

for at lee.t thee yea fro the da.te on
which the memorandum W8. signed.
SUIEJLNl' or REASON 'FOR tHE FWPOSI:

RUL
It !I the CD10n pur Ul is-

su th st teme to set fort! ts re-
!Kn for proposing this rue with sucient
p6r iculaIi ty to allow informd commt.
The precise forrt ot such ststentB
may vary fro rue to rue depedrn
upon the complexity of the18es in-
volved. In this proeeding, we have deter-
mined that meaningful comment by the
pubHc wi be facilitated by presentig
(1) a brleJ statement descrlb1D Il. ba.lc
fe.tua. aDd legt prem1 upn wh1.
lhf' Commion bs. determ to J.ue
Lle n:le, and (2) So series of questiOr1 de-
.slg11 c1 to draw to the public s att.Won
matters 'i\' h1ch the Comm1sioD d
parUcularly pert1nt an three u,n
.'hih comment 1. espe1Ay 8011c.ted.

The CoIIoo empha... tm ne!-
Uler this statent of factuA &nd lego

DQC th iloWQ Oe il-
reU a. dipu. lIsue6

01 T1 !a Sod de'gnUo o;j
be m. bf t.e Com or dul..
autionzed presiding ornc1al pursuam t.
tJ o pcode. a. rulcaI p.act., 

SXAI

COmmtss\QT has r on t. uelieve

thM:: ( J '!lH fUMra1 t.ralla.tion h a.
dimctlve chaI' t.cs ""hich robir.e
to p1ace conmers tD a penhany vu-
nerhle poJtion Fuenl P'rchBo--l\
oC the largest 5lng expdi-
tues-a.re made out of nesstv not 'oy
chOlce. Fueral alTang-ement. ptal1)
mU5t be made nnder extreme ti pr-
!Ur by buyers Wh03 be-aved comtlOn
may reder t.m una.ble to protect them-
M'l?e by ca.ftll 1nq'iry or to exeose
their Dormal care and bw!ns j!1gmwt
Often , buY€ have alost no )rowled.
of t1 proe-u , Jeial I"qTtrent-
or trictlOn. and avaUabie choices and
costs. By contrat. the fuera dL-&ta
15 il t.e busines of arrnngng cfposjt:on
af the dead for profit, and he 15 fa.il:a.
wth pro res , legal isses. costs. alte:-
natives . aDd Is skiled at t:-ruacttg bu.o:-
ne wit. buers who are distrught , di
oriented and dependent;

(b) BereaveQ buyer are S1ceptlble
tc and ha.ve be€n subjec d to a V1r1et
or pratice.s which explott their d1d-
vatag-d po1tion or wt1ch 1nteer witb
penal .seletion of fueral meran-
die and ser\1ces. MO!"-rer, these prr
t1ces frequently involve the creation offae expectations tn the tLmeral pm.
claser con(;erning flmer requlements
and choices or mis lead. th cutomer by
mlsrepresenth:g-the n essityar!1tu
of the funeral merchandise and setvices
purchased. Such pract1ces 1ndude ob-
tatnng cuslodY or Bnd ernb-L-nin,g
corpses without pelsson. reuslD. to
release a decedent's remain upn re-
quest or 5u!'v1ng rea.tives , requirlg-

use of a. ca.ket for immediate crematior:
services, profiting on cash advances, con-
ceaUng the avalla.h1Uty of 1ess eXpnsive
c.ket. or C'kets 1n other colors , and
discol1ragi!?.i e1ectjon ot particular mer-
chandise e.111t servces of!red for sale

addlUQ, the consumer s d.sadrnn-

tageous positIon has been used to 1mpede
personal selection of funeral arange-
ments by funera s.ev'1e lIdustry mem-
bers who have disparaged the buyer
economic concenl'

(c) Set1oru 53.2 and 453.4 of the

proposed rue are necessary to halt and
prevent future use or the foregoing prtic-
tices. which a.re un.fair or de'E'ptive
within the meaning of Section Fjve of
the Federal Trade Commission Act (15
SC. S tion 45 , as amended)
The CornmLsion 13 proee-ing upon

the theory that the practjcf' prohibited
by Sections 4532 and 453" of the Pro-
posed Rule are unfair If th :v cause sub-
stntl81 harm (i.e. , thel!" econonJ1C and
soial utilty to the public Is substLj-
t1ally less than theIr economic and .social
disuUJity) and tley result from tile In-
eQ1Uible us of the 6upenor bargainIng

1ton of tbe f ral service indusry
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member ret2 to tbt of NVrI'","'
buyers, In "" doin, the lsn mJul tmt ii r.ttliy to eue
ar 1&alr pn.tJ In or &1-
feot!n caer"" ha -. a.zed 
the Jurl&ct1n of ow equity 

Th Cnmmhud(U ha. further rea 
beeve that: (dJ Many camumen have
bee injurd by m.represtatJons COD..
cerning: the use. cecesLY, or prasrva-
t1ve utilty o! embalg, c&.et. or
bural vault.; public health hazard re-
sultig from faiur to u. embaJ! , a
caket or a bur vault; or rclcx re-
qu1!ments or CU6tDms;

(e) The !or6iowg pmctic. are decp-
t1ve wl the mea o! set10n 5 o!
the Federa Tre Comlon Act 05
U.B, C, t5 , as amended!. SectJon t53,3 ot
the propoed tue is necesry to prevent
the U5 a! 5ucb deceptve pracUces a.d
to avoid purcha cicUilons whIch are
prem1.ed on m.concepttoD..

The Comm1sJon a. ha. reason to be-
lieve t.hat: (!) Th ava1abllty ot price
1nonnaUon for cawners bas been
severely re.tr1cte. A !!ubstatJal number
of funeral homel refuse to divulge price
1nfonnatJon by telephone or limJt the
amount of InorDaUon obtalnable at the
funeral home concernIng the prices of
funral merchandie and services;

(g) A rea !aiure to advert.se
!unre pr1"" ha contrIbute the lack
of price infortion, Such faure may be

tr1but.ble not on imtiyjdual reluc-
tace to adver prices but aJ to 1U-
wr1cal 1nt.tuUona oppoilion to price
advertls (by Indu.tr groups and state
reglato bods) an to sl:te lawa and
regulation which restrict or prohibH fu-nera price advertsing: 

(11) The inadequate!:vaiJabllty 

price data has prevente price competi-
tion from operating in t.e funral indus-
t.ry, ha. severe1y hampered comparison
of t.e prices and ot!er1gs of difereDt
funeJ' aj homes by con.umers a.d h. de-
prived conswners ot material inorma-
tion which is esnlial to informed pur-
cha.e decisions. Unles the Comm1.jon
undtrtkes to require certain price di-
closures and to remove all va.reUes of
private and publ1c: restraints , consumers
may continue to receive 1nequa.te price
tnfonnalion throughout the United
States:

(1) Actions by funera.l industry mem-
bers -to inhtb1 t economIcal funeral olrer-
Ing:: , pre-need arrangements , immedate
disPos1 tiOD ser\.1ces , or memoI1al soie-
ties disadvantage consumers by resrict-
Ing the1r choice of funeral arrangements
and may suppres competition in the in-
dustry;

(j) Setion 453. s pnce d1. closure re
qulr nls arc n ssary: ()) to prrvent

decepUon re.gardng funera. pricr:; alld offer.
Ings; (2) to remedy the untaJr v:1tb.:;,old-
Ing of lnfonnat:on esentIal for JnfQTEH.
consumer purchase dedsions; and (3: 

prevent future use ot vujous unfair
and deceptive merchandising tehniques
which exploit consumers ' lack or 1ror
mation;

'F, C. T. Sperry Hutch!n.n Co. , 405 u,
2J3 , 2U (1972).

,.opom 
W" 11 to cu 

i""

''-

at 

p..

wbet 01 DO due io J:\' or 

Nltrta a. to unair ""tlv1-
t.es whJch reri th. !
ava.b1 oown and;z CO-
tJt1n within th tunre !ntr,
For th pupo of th t

tum rue pr , the 

"" j;

proceeg"" th theory t.t nODd1-
clooile o! fUler pMces 10 un 1! It
create substanUaJ harm (1.e., 1a noc a.d soii. ut.ty to tie psub6t.ti J" th a. ecooo and
aoc1a d1ut1) IW It oa en publc
policy by being belcal coni 
cle.. Ilt. poCY. as ....cu!1e by
tie !edere a.t!trt at.tute, and not
vit.l to a.hieve importat 8t policy
goo, In light of tie foreoing, th Com-
miion has reon to beiee t.t tt
wie.prea failure by !uners s.rv1ce in
dustry membe to disc100 to consumers
retail price inorm,at1oD far funera mer-
chadise and servces , whether or Dot due
to prjvat. or offcia reatraJnts , is unaJr
wit.n the meaing 01 Section 5 of th
Federal Trade Comcm Act
(15 U- . section 45 , a. a.elldedi
In addit.on , t.e Coms1on h8 reas

to believe tlat; (k) The ret.ntion of doc.
uments requid by 1453, 7 of he pro-
posed rule 1B necary to factate en-
forcement o! the rule and t. e.tectuate
its purp;

0) The magnItude of the ecooomic a.d
emotJonal 1nw1e5 1ncte 00 lage
numbers ot pacularly vunerable coo.
swners by the abus ident.ed a.d the
frequency of their use by funer d.-
Wt6 In d1erent part o! tie Un.te
States are sufcient to warrantlss1Jce
of thi propoed rule by the Comm sian.

The Commssion has reon to belIeve
the above statements based on informa-
tion compiJed by Commision stat! dur-
ing a comprehen.ve industr-wide 11.
vest.gatJon.

In the c.urse a! the in vestiga tion the
CommIon staff bas receIved exteve
documentary ev1dence bearing tlpon the
issues and hs. consulte numerous ex.
pert, indu.try members and consumers.
In addJUon, the stafr has conducted in-
dependent su.-v ys and investiga.tIonalhearis; evaluate conswner com.
plaints. pertInent State statutes and
Judicial rus; and examied tie find-!n o! varous Industry studIes, Th
Commission ba. not adopte any findings
or conclU5ions of the st.1f. Al findings in
th1s proceeding shall be based 50lely on
matter in the rulemaking record,
EFFECT Of' RUt. !: ON CONTRARY STATE LAws

Particularly 'Wth respet to H -453.
(c) . -453,5 and 453.6 of the proposed rue.
It is the Corrssion s intent in issuing
thi proposed rue to override cont.ry
-,t:"te or local law. The rue Is an 1nt.r-
prerRtiOI1 cr the Federal Trade Commis-
sion ./1.r.t (15 D, C. tecUon -41 , et seq,
and CQ;L;,jr; tes a declaration ot federal
law. Unuf'r the supremacy cla.use of the
United States COllstJtutian,a tle ru.e will

J U- s. n.t , art. VI , i 2.

395
bo U. 1&. of 1M la CDth zntt 1 I cove an WI \b CO-t1 of Ibe . twdicllon,

&I stte or Jocal
laws.

, Lc.u A 1JOftI'
Th ewm'.."" , Ie authorjty to

poomuJILte " InU6try PrtIceTrad Ret1o RWe deV' prc;-

p& 

from &clona 5 and 18 o! the Fed-
enJ Tlade Commisson Act (15 U,
Setion 45 and .57 , a. a.endedJ. S€ition

decli unwful th us, In or alecl-
in commerce, of unair or decepUve.at.

praUce or unaJ method of ca-
peli""", lJ FT v, Sperr II Hutcn
Co. ' the Supreme Cour amr. 
broad te , the Comm1s1on s authority
to prosribe not oD.y prctces which are
ant1compeUt.ve or deceptIve, but al.s
pnLctices whic &r unal.. ' Th CeLl'tanog1d the Ca.jon s ral. ;;1
ewuat.g una1r.. , '" Uut of a cou
or equity.

Thus legl!1atln And jucllctaJ e.uthor tle,
aJ1.e c:o.vlnc:e u. that the P'ecteMLl Tra.de
Camsalon doe/\ not I!lTogli te e;tC 5j ve power
to 1 l! 11, 1D meuUting It practice Itgs..Lt
the elu5Jve, but congre3.10I1ly maDdated
st:dard ot tll1rneas , It, Uke a cO'Jrt at equitY'
con.Lders p'Jbl1c v ue beyond a1.ly hoeen1.ed tr the 1etUr or encmpa.ed. in t.6
ap1rt or tbe antJtrost laws.

The Commtsjo s authority to defie
pet.culr practices i. una1r or decp.
UTe w1tht the meaning 01 Sect.on 5 cd
the Feeral Tre Commision Act by
prmulgating rues has be explicitly
recogniztd by C&. r as well as by the
statutOry i uthority ot Se don 1 B at the
Act. as amended, ' Set.on 18 further fI-fi the -CO1.slo. s authority to in-
clwde, Within rules. requireents pre-
scribed lor the pu. ot prevent:g fu-
tu \H 01 un..ir or decptive t. or
pr&ctices.

Qm:STIONS
1. How prevalent are the toUon.,g

funere Indusry praticp.. which are ad..dr by the ru?
Pun.hlng e.b&lmLDg or other 8enk.

wlt.Q11:eI"1on.
1nng r&tln WIU10Ut. 8.utborlatJon.

fiUsng to relee.e tem&Jns wben requested
to do 80.

qu1r1ng purc.-& of a c8oke for c:ema-
tlon , &nd. rer.u.1ng to mae a. tnexpeIUlve
contalner a.valla.le.
1drepruenting to customers e.nd overu

ch&.ng c:w;tomer.b on the e,ouc.L5 tOt ca':h
adoncB i tem..

M1.eprese1.ting 1egal , pub!1c heaJth , or re-
Itg0us rcquirement.

J &e, e-g" Perez v Campbell, 40: D-S 63':
(1971); Free v. Bland. 359 583 flD6:;);
DcubJe- EAgJe Lubrlc&nts Y. T Jt.. , 248 F.
8um: 515 (N.D. TH. i, appeal d!::nl; ::"f! . 381

S. 43i (1966): Mobil al C, fj! \' . AVNt\n
General. 280 NE 2d 406 (Ma.,, 

' ,

.405 U.S. :333 (1972).
I See also F. C. y, R . 1". Krppe . Dr 

U.s- 304 (193.).
..wS U. S. at 2+- (rO() I:,., ,.'.1
'See N&t l Pelroleurr. Ri::I, . f" A-' Tl '\
TC.. f8 p, 2d 67:; (D (" rr .

3iOP. 8uPP, 1848 tI:.or ' -
'Pub . L. 93- \7, 5 :.

- .

. f 181&) P 1, '

FEDERAL IIGJ TEIf . VOL. 400, NO, 169-JR1CAY , AUGI.'S! 1

'..-



WlIr'reetJnc the pr88t!"Un OIUl..
\18 ot Mn.uln. ate or ou in--:DDt.l"t...

Pa.llc to d.JJ-l lne 'f ou...
D1.playmg Ln.uperatn ca in 81 Jf.

ner "h.oh I. C'lculat. to dlauI'a,e thir
6elt'ctlon by customenl.

Pr_unng cwtomers Into purchuinl hih-
priced mereba.dls. s.d. .tn1c...

DIII&rtement of 1..Jpenave m,erchalt.
Sal. plAfI or bommaloD achemes .h1C

penaJ1Z I!lese1&OW! for seUln IDe nA1""
1uneraJa wbUe rewll41i them fex h1..
priced. wJe!.

Dlsp&raglng to cOn6umr a In Welt 1. prce
conllderaUon,.

Rcfu81DB to provide pnce informAtion over
t.he telephone.

ArangIng the ca.ket 8eJectlon roo 

to ooulua ell.nomen; a.d lea them to pur-
t'ha. more eKpen&ve caet8.

Dlaplay1ns cuket. w1t.out prloe.
).&le&dng CWitoerl about the .cecty

for bm' lal V&uJta and taJtng to c1J.lO6 the
aVB.!1B.bUJty at Je.! erpWllv. gra.ve UncI".

Tying together tuner&. prouct a. 
&jld refusIng to quot. 8ep&rt. pries 

oomponent 1t.rw Of give dLaountl for d.e-
cl1n lW!ms.
Retr:cUDg U:e an.Ua.bUlty at low-ot

funerals . pre-Deed plana. lLurntive method
ot d.! 1tlon , &nd. m.mor1a.l ao1ety pro
...ms

LImIting the &V&lle.b1Jty ot prl Informa-
tion through reatrlctloIl ou. pr1ce ad.vertlsJ.

The Coml6ion partIcuJarly des..
ana.lysis aDd ..omment bas on .spec1.c
data a.nd experience. 

2. 1& it necy tor the Comm1son
to speity a maxium price or formul
for the cremt.oD contaer reui 

453. :J(c), to prevent tunersJ diectors
from cla. exce1ve price tor such
altemaUve con ta1ners?

3, To what extent do existig state
..nd !o&! laws permittig the pratIceoterw c1ecla.ed unfai or deceptive by
I 453.2(a) and I 453.2(b) of the proposed
rue (l.e.. embalm1ng w1t.out permon,
obt&nl cus \o ot rem wiout
authorlzt1on, retus1.s to releaoe rem&
to the deceasd'. tam) protet the
public h.th, S2tety or welfa. or serve
other 1..!Umate .tate interets? Should

&n ot thes requirement. at state or

lo&!law be preempte?
(. Do. I 453. d) abMdge co,,tItu-

tlonal proteted spch? If so, by what

'IOPO IUUS

me "" 11. prllve pu ot Ibepr- be . +t. f oo tuUocz?
8. Ar the tur& pr dJoo quienla of I t6U n.t& le !) in-

adeqate avliWty to conoumen of
pMce in!ormtIon? If 80, I! th Ine-
qwrte avaiabWty the ..t ot tuer&
ditora' withold1 ot prce 1norma-
tJon? Woud Ibe pMce c1106ures r&
quied by I 5 help consers maeber-1normed puh.. dee1810n!?

8. WW madatory IteUon ot pMcee
of fuera mercha.ndi wd servced, &S
requi by 1453. 5(.) ot the propo
rue, benett coneers in Ibei se-
tion of funera merch&D e &.d se-
ice? Wil the ite memorandum 

fWlers merchand1e and servce se-
lected, .. reuid by 1453.5W of the
propose rue. bend't COn5umers? Pleas
be spec. Ar the cateoMes of !tema
which must be enumerate by G 453.5 (el
and (1' usful a.d appropmte? It. DOt,
wha.t changes should be made?

7. Should the o.tering of low-cost pacx-
a.e tunera be encuraged? Would
itemition preclude the ot!erig at Iow-
cost funera? Would exemptig the
least eXPn.lve !unera tro the ite-
1ztton reuirements at 14-3.5 (e) a.d
(1) prevent such a result? II 50, what 1.
e. renable dollar cut-otr point tor ex-
emptin such funer- trom the 1t.-
tieD requ.rements of G 4.53. 5 (e) and (t)?

8. An there addition&! tunr&indw-
tr pratlce5 whJch should addred
by th rue?

9. Shod the coverage of thLs rue be
exded to 1!clude un!a1r or decept1ve
practice! usd by f1.eral merchad1se
manufacturer, cemetes or ather alled
IDdUsI..? Wht spec pratice
shouJd be addr, and 1n what W83
are they unair or deceptive? 

10. Wht will be the Impa of Ibe rue
on coum?

11. Wht CQ, eonomJc or otherwe.
to tunem homes, espeIal th08 whJch
ar smal busineses, would reu1t tro
Implementtion ot the proed rue,
and how coul such C0 be Jnm1?

12. To what extnt do th clrum-
stce ot th tuner tranaction pls
the OOI1mer 1n s. more vuerale poJ-

"" \b ., o\J CODO Ifan-
IIDO !
I..ArI01f To PaOPI lsuu or PACT
Pc CWaI&Uo," r. Pt Ruoo

A1lntere pena ar hereby given
notice ot opun to PrDQe any d1-
pate iou. of fac. T' Q,milu;;kIn orIta du authori prE!dlg omc!a!.
ah, af ,.vlew .ubmJiol1 here-
under, 1-ecl:y any auch 2sUes in a No-

whJch will be pulled In the Fed-
er ter. SUch Isues shai be con-
J1dered l: accordAnc with Setin la(e)
of th hdera Trde mmlon J,t 
&mende by Pulic Law 93-7 , a.d rules
promulgate tbereunder. PrpoLs shai
be accepted unt1 Octor 28, 1975, by
t.e Speci&! A.tat Dttor for RuJe-
makig, Feder&J Trde Commsson.Wa.n, D.C. 20580. A proposal
should be Identled .. a "Propo Iden-
Wying I.ues ot Fat-Fueral Indusry
Prtices Rule , a.d fu.ed. when
teuible and DO bW'deMOm.. 1n five
copies. The times s.d ples of public
hearis wW be set tort in a late No-
tice whJch wW be pulised in the hD-n. REGIaTz..
lNVI'ATION To COKKJNT ON 1HI PROPOSID

Ruu
Allmtere per&Il are hereby DOll.

lied tha.t they ma aLs submit to the
Spe!&! A&tat DItor for RuJemak-
In, P'era Tre mron, Was-
ingtn , D.C. 20580, data, views or aru-
ments on any 1sue 01 tact, la w, or pollCY
which may haTe 80me be upon thepropo roe. Written commnt. other
I. propo 18s"" ot tac, wW be ac-
ceted unti. torty-ftve da.! before com-
mencement ot pUblk hurlg!, but at
lout unm Octo 28, 1975. To a.su
prompt cans.dera lion of a comment, it
should be !dent1!ed as a "Fuer& Indw-to Prc,, RuJe eoem", and tur-
n1ed. when feasIble and not burden-
some, 1n tive coples.

Isued: Aug 29, 1975
By dition ot the mmlslon.

VIBQlN M. HAING.
Acttng Secetarv.

lP' ge: ,"Iled 8- &-7ft;8:t6 am)

rol nOIITU, YO' 44, NO, U9-IOAY, AUOUST 29, 1975



APPENDIX D

FEDERAL TRADE COMMISSION
WASHINGTON, D. C. 20580

(The followin has been reprinted
Federal Register of February 20, 1976 -

FEDERAL TRADE COMMISSION
( 16 CFR Part 453 )

FUNERAL INDUSTRY PRCTICES
Proposed Trade Regulation Rule

On August 29. 1975, the Commision
published in tJe FEDERAL REGISTER (40
R, 3990lJ an Intial Notice of a pro-

poed trade regution role for the fu-
neral industry pursuant to the FeeralTre Commision Act. as amended. 15

c. 41. et seq., the provisions of Part
, Subpart B of the Commision s Pro-

cedures and Rules of Prtice, 16 CFR 1.
et seq. , and I 553 at Subchapter n. Chap-
ter 5, Title 5 01 the U.s. Code (Admlnls.
trative Procedure).

Now , pursuant to the same authority
and more specifically to the a uthority of
I 1.12 of the CommsIon s Procedures
and Rules of Practice. the undersigned
duly appointe Presiding Offcer for thi
proceeding hereby g1ves Fial Notice of
propoed rulemak.ng, incorporating by
reference the contents of the Initial No-
tice described above, including the pro.
posed rule contained therein.

WRITTEN COKJ4ENTS

All interested persons are herebr noti-
fied that they may contiue to submit
written data, views or argents on any
isue of fact, law , policy or discretion

,,'

h1ch may have some bearing upon the
proposed rule. Such comments should be
submitted to Jack E. Kahn , Presid1 01-
ficer, Federal Trade Commision, Was-
Inton, D.C. 20580, no l&ter than Maro
5, 1976. To assure prompt consideration
comment. should be identifed 80 "Fu.
neral Rule Comment" and submitted,
when feasIble and not burdensome, in
five copies. Comments previously Gub-
mltte In response to the Initial Notice
ha ve ben placed in the public record
and need not be resubmitted.

PuBLIC HEARINCS: DATES AND PLACES

Notice is also given that publ1c bear-
I11gs on the proposed rue wtl be heJd at
the locations set forth below; commenc-
in on the date and ties specified at

each loca.tion:
1. Public hears wil comence on

April 20, 1976 , at 9:30 a.m. in New York,
New York:
Room C-D , 2243 FederaJ BuUdLug. 26 Federa.l

Plaz . New York, New York

Persons deslrir.. to presen t their views
orally in New York should so inform the
Commision s representative listed below
not later than March 30 1976:
M., E.en Zweibe ((212) 26419381, Federal

Trade Comn:J.1on. 26 Federal Pl , New
York. , New York 1007
2. Public hearins wil commence on

May 10, 1976, at 9:30 a..m. in Chicago,
DUois:
John C. Kluczynsk1 Federal Building, Room

347 A-B, 230 South Dearborn Street , Cht.
cago, nUnols

Persons desiring to present their views
orall in Chicago 3hould so inorm the
Commision s reprentative listed below
not later than Aprll19 , 1976:
Mr. Alan Kraus 1(312) 35-2183J, FederaL
Tra4e Commision , SUite 1437, 55 Eat
Monroe Street, Chicao , I1lnoJ. 6003
3. Public hear1n wi commence on

June I, 1976, at 9:30 a.m. In Seattle,
W80hJngton:
Rom 3086, Federal BUidig, 915 Second

Avenue, Seat.tle, Washington

Persons desiring to presnt their viewsora in Settle should 11 inform the
COisIon s reprentative lite beow
not later than May 11. 1976:

Rahel Godbman ((206) ":&2.. "6553. Fed
J Trade CommIon, 2840 :FeralBunding, 915 Seond Avenue, 5e1.t.tle,

Wash1ngton 98114

t. Public hearings wil commence onJune 9, 1976, at 9: 30 a.m. in Los A;-
geles, Calornia: 
Rom I32W, Federal BUUdlng, 1100 Wll
shire BoUlevard, Los Angeles, CiL1torn111

PersclDs desiring to presnt theJ. views
orally in Los Aneles shoud 11 inorm
the Commision s repreentative lite
below not later than May 19, 1976:

from the
41 F. R. 7787)

Kenda1H. MAVey f (213) tr4-7575), P'OOCf,
Trde Comm.lon. 18209 I"edl!ral Bu1d
IDg, 11000 WUahLre Boulevard, Le An-
geles , Ca.Uforn1 900"
5. Pubhc hearis w1 commence 

June 28, 1976, at 9:30 a.m. In Atlanta
G€orgia :
Room 810 730 Pea.htree Street. . NE. , Atlanta.

Oeojg

Persons desiring to present their views
orally in AtJanta should 50 inorm the
Commision s representative lite beow
no later than June 7 , 1976:
Mr. Russell Rohde- (("") 28 8361, Fed.enJ Tra.e CommiJon. Rom 80, 73Q
Peah tree Street, NE,. A t.lAn ta, Georg1a
30308

6. Pubhc hearings wil commel'ce on
July 19. 1976. at 9:30 a.m. In Washing-
ton,

- .

Federal Tra.e Commisldon Building, Rom
332, 6th and :CIlylV&D.& Avenue , NW.,
Was.lngto:1, D.

Persons desiring to present their views
orally in Washingtn, D.C. should so in-
torm the Commion s represntative
l1te below not Jater tha.n June 28, 1976:
Mr. WUlla. -Po Golden f (20:1) o23-3 78J.

Bureau ot Consumr PrOtettOD, Romn9, P'e:- '1e Com.Jen, WB.blng
tocH):C. 20680

Additional hearing site may be desig-
nate at a later date by th PresIding
Otncer 1! Ii. 15 demonstrate that such
additional hearings are neeed 1n order
to permit oral presentations by inter.
este parties in other cIties,

INSTRUCTIONS FOR WITNESS!:

Al prospective witneses are advf.ed
that reMOnable liitations upon the
length of time allotte to any person
may be impQed and that these tie
periods may vary from witnes to wit-
nes, depedin upon al the circum-
staces, !.clud1ng t.e nee of each wit-nes, the complexity of the e:rte
tetiony, the number of pare8 repre-set by each w1tnes and the cumula.
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t1ve nature of expete tetiony. Wit-
neses wil be expete to stay with
the tie a.otte for their remarks , and
the Preid1g Otncer may a.llocate addi-
tional time for. Questioning. To the extent
that individual views are not thereby
suppresed, individual members of inter-
este groups are encouraged to make
their views knowh through group- repre-
sentatives. As a general rule. witneses
are expete to confe their remarks to
twenty miute or l unless an excep..

tiOD ha. ben made, and to develop theirtetiony at greater length thugh
their wrtten submisions. Each witness
Ia entJtled to tet1y at only one heaing
lite.
Persons wishin to del1ver prepare

ltatements are requied to fie such
.tateents with the designate Com-
m11on a representative lited above no
later than March 30, 1976 , lor those wit-
neses appearg in New York; not later
t.an AprU 19, 1976, for those witneses
appearg in Chicago; no later than May
11. 1976, for those witnes apperig
In Seattle; no later than May 19, 1976,
for those witneses appearing in Lo
Angeles; no later th June 7, 1976. for
t.oo witneses appearg In Atlanta;
and no later than June 28. 1976, for thOle
witnes.. appearing In Washington. D.

If at aU poible, witneses should lur-n1 te copies of their statements. Any.
witnes not intedig to deBver a state-
ment tuly prepared in advance is re-

quired to 1Ie with the desigate Com-
m1on g represntatJve (by the same
date set fort abve for the 1Ig of wrt-
te statement& at the location where he
exts to appe) a written detaUed
and comprehensive ouWne expla.ing
the natu of hJ expete tetimony In-
eludin, but not lIte to, a stateent
Df e&h importt fe.t, observation, con-
clusion, or op1.on he anticlpate pre-
setig.

Advance submittal of statement. a.nd
exIbits 11 required to apprise other in-
terested pares of expete tetimOny
80 they may determe th nee for
examation, includ1ng cro5 xam1na-
Uon, or reutta lubm1loDS. Such sub-
mltta wi be made avaUable for vlew-
inr by the Commision repreentAt1ve!
d..i8ated above at the loctJon where
the wltn.. Intend! to appear.

The Presiding Offcer retaw the dla-
er0n to requie that any oral present:..
Uon be lubmltte In ful In writing In

advance of presentation and to deny the
rIht to present oral tetiony to any
penon who fans to me appropriate state-
ments or comply with the &dv8.ce DotU1-
catJon reuiements of th NotJce.

Pr08petlve witneses who pla 
Introduce documents or other wrtt
evdence .. exibits to t.elr ltatementa

m\1t fu such OOumenta or written
evidenc, propely Identled with th
witnes' nae and aeuentJal numbe
(I.e.. Jacksn Exbit-\), by the ""me
date set out above for the fI of ex-
pete tetiOny, depedin on t.e lo-
cation at which the witnes Intend! to
appear. unes for goo ca\1e shown they
ca demonltrate why th could not have
ben done at t. t tie,

PROPOSED RULES

Al prQ!pet1ve witneses may and.
indHd. are encourged to diect their
statements towards any Question ot fact,
law, poUey 01' discretion relevant to-the
proposed rue, and, in this regard, the

usua.l rules ot evidence a.pplicable to liti-
gate proceegs wi not apply. How-
ever, a.ll prospetive witnesses are ad-
vied tht to the extent their statements
may bear upon any of the designated
1sues set forth below, or ro be later des-
igate. they may be subject to limited
cros-examintion to those issues by

representatives of other interested
parties, as designated by the Presiding
Offer, or to cros-examination by th
Presidin Ofncer on behalf of such rep-
resentatives, or to direct rebuttal sub-
misstons. Al witnesses wil be subject to
direct examia.tion by the Presidig Of-
ficer and, subject to hi control, to ex-

amation by such interested parUes as
he may within hi discretion peit.
Ora.l presentaUons wi not be under oath
unes the Presiding Offcer expressly so
provides.

DEIGNAnD IsUES
Set forth below are the isues which

the Presidin Offcer has determined to
designate under I U3(d) (I) 01 the Com-
mision s Procedures and Rules of Prac-
tice as isues to be coruidered in accord-
ance with i 1. 13(d) (5) and (6) at said
Proedures and Rules at Pra.ctice. Pur-
suant to statute and the Commiion
rules at practice, testimony with respet
to these isues may entitle designated
representatives or other intereste
parties to conduct or have conducte
such cross-examination as the Preslctng
Omcer may determe to be appropriate
and required for a lul and tre d1-
closure with respect to any t&ue so desig-
nate. In the alterna t1ve, the Presiding
Otncer may determine that !uB and true
dislosure as to any isue may be
&chieved though rebuttal submissions
or the presentation at adctt10nal oral
or written statement8.

The Presiding Offcer may at any time
on hi own motion or pursuant to a
wrtten petition by intereste persns,
add to or modiy any !aues liste. No
such petition shall be c('nsidered unes
8'oe cause is .shown why such isue was
not propoed durig the time spe!fed
In the InlJl NotJce.
Inteeste persns who delire to BvaU

themselves of the procedures desribe
above with repet to desigated laues
m\1t. by Mah 5, 1976 , not1!y the Pre-
8IdI Offcer In writi of their par-tI Interest with respect to each lauedeote, includi a genera state-
ment of thei poition with respet to
Neb ises. In the event new isues are
added interete persons must promptly
not1y the Prejdl Offcer of their par-
ticular interest with respect to each such
wue in the same manner. Reuest to
examine, includin cros-examne, or to
present rebutta subm1!ona. shan be
&ccompanied by a lipe1.C JustJcatJon
therefor.
Before the hears coence, the

pr..ldI omcer wi ldent1!y groupo of

peraDS with th aae or similar in.
tert In the pr. Such groups
wil be requi 1: .slect a single rep-
re6entative tor the p\le of examina-
tion. inc1".d.:n cTQ-exa.ination. and,
if unble to agee the Presiding Otncer
may selec a representative of each such
group. Any member of &. group who 

ble to ag upon grup representa.
tion after a goo fa.ith e1!ort to do so.
and who seeks to prent substantial and
relevant isues which will not be ade-
quately presente by the group repre-
sentative. may be allowed to conduct or
have conduct a.y examination. in-
cluding cro-examintion, or rebuttal

submissions, to which he is entitled Dn
issues designate tar consideration 1n
accordance with this Notice.

DESIGNATED IsSU UNDER 1.13(d) (1)

Practices. 1. Have funeral service in-
dustr members performed embalming
without obtainin prior authoriation
when such authorizat1on could he. ve been
obtained from an individual resporu1ble
tor making funeraJ arnmgement6 and
when the emba W86 nO' legally
reuired ?

2. Have tuneralservce industry mem-
bers taken poeS610D of deceased hume.
remains without prlor authorization
trom an individual responsible for mak-
in funeral e.angements?

Rave tuneraJ servce industry mem-
bes refused reQues to releae decea
human remr.in to the cusy of a fam-
ily member or Mher individual resnsi-
ble for making tunral arranements?

4. (a) Have funer servce industry
members a.d/or crematories required
cusmers def1r lmediate crema-
tions to-purc.las 'a casket?

(b) Have such requirements impo
on soe customers merchandise they
did not want and a.dit1onal OQts which
could have ben avoided but for Ule
requirement?

5. Have funera servce industry mem-
bers fa.ed to provide containers or in-
form customers at to the availabilty of
contaer which a.e les expensive than
c..kets and which could be u.ed pra-
cally for an imediate crematJon?

6. Have fuera sece IndUBtr mem-
bers mlSrepresnte on customer bilin
sttements the amounts acualy ad-
vanced, paid, or owed on behalf of 

cus..
toers for itms such 8. those Usd
below?
Cremato cha.e.
Cemetery cb&res
1"owera
Obitua notlCf
L1muslnes
Pallbearers
C1erg honora
Ch&:gM of anothe! underter

7. Have luneraservce Inus mem-
bers mireprete legal , public heath
&nd/or rel1gous reuirement6 to cus.
tomem or pont!a! cusmer?

8. Have funeral sece industr mem-
bers claimed, suggeste; or enCOuni'ed
a bel1e! by cUBtomen or pate tJal CU
tomers t.t embag: a caket. oeed'
or unaJed; or a bur vault. oeed or
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wUiealed; would prevent natur decom-
poidon of deceaed human reD1
when such was untru or mile-?

9. Have funera servce industry mem..
bers claied or suggeste to customen
or potential customers that paculr
caskets or bural va.ults were or would
remain airtight or watertight when such
was not the cau?

10. Have funeral servce industr mem-
bers prevente or dJcourged cust.mers
from purchasing les expensive cakets
by not dJplayin such CAket., defacin
or diparaging them. plain them in
dHferent rooms or in incceible Ioca-
tiOD. or displayin them 1n suroundigs
which are markedly 1nerlcr to the way
other caskets are diplayed?

11. Have funeraserce induatry mem-
bers diplayed les eXPnsive cakets 1n
colors knwn to be unttrative to 
cwtomers for the pure and with the
effect of diuading customers from pur-chg such ca.kets or encouragig
customers to purchas the higher-priced
cakets ?

12. Have fun servce Industr
members usd saes commissions and
other employee compensa tiOD plan to
encourage sales of hjght" pr:ced proucts
and services to customers and to d1s
courge or penalize sales of lower priced
ones?
. 13. Have funera servce tndustZ" mem-
be ut1l other wes merchan-diing' policies a.d pratices to prevent,impee or obstrct the puras by cus
tomers ot cert fuera merchandie
paricularly les eXPnsive merchAd1e
which Ls available?

14. Have funera servce industry mem-
bers sought to prevent price-value com
parins by customers or potentia cus-
tome", by dlsplaymg m01ohandJe In
wayS wIUch make such comparison dun-
cult?

15. Have funerl servce industry
members disparaged or otherwe sought
to discnurage or prevent & customer's
consideration at or cocern about pnce6116. Have tuneral servce industry
members fa.ed to dIsclos or make aVa1-
able prior to selection by custoen by
mean of price lists, s1 or ca an
telephone disclosures informtion OI th
price and aval1ab11ty of IndJvldua Iteof service and mercha.dise coonly
sel'"te such as embalmg, use of facU-
itie5 for servces, casketB, and buraInult.?

17. Have funeral servce Industrymembers faUed to diloo or mirepre
sented to customers an Applicable cem
etery outer enc10Bure reu.ment& orother mauna! inormtion CODCer
the 8vallabWty, price and !election of
outer intennent receptales?

18. Have funerd.l servce inustry
members fa1ed to provide custoers w:th
a written a.cOtmt1ng of the prouct! s.dsece us in the fu...'1er servce se.
lect-d and an ltetJon of their In-
dJvldua Pri,,?

19. Have funer ..,.ice Industr
member. tied the purchaa of so gooan oe.. to th p\h.. of othergoo and servce?

PROPOSED RULES

20. (a.) Have funeral service ind try
members failed to provide to customers
or to inorm customers, in advance of the
avaiabilty of dicounts or adjustments
to the price of fWleral for items which
were not used or not desired by the
customers?

(b) Have funeral purchasers paid for
services they did not need or want be-
cause of an unw1gnes by a funera
servce industry member to provide price
reuctions or adustments tor declied
items?

21. In what wa.ys, if an, have funera
service industry members or other indi-
viduals or entiUes restrined hs,
Or interfered with the marketin Un..
eludig advertin) a.nd saes of funera
merc.s.die and servces and alternative
methods of diositin, includi pre
need arrngements, cremation servces,
and contrats with memorial soieties?

22. what ways, it s.y, has price ad-
vertising by funeral sernee industry
membeI' been prohibite. restricte or
obstructe?
23. Circumstances of the funeal

transaction. Dos the tuneral actlon
ha.ve diti.ctive characteristics (e. , ef-
fects of bereavement, 1nrequency o! pur-
chase by the buyer, tie presures and
the lie) which serle to plac the con-
sumer in a diadvantaged barga1n po-
sition relative to the funeral director and
lea ve the conswner espeially vuerable
to unair and deceptive pratices?

24. COn$umer kMwledge of relevant
consideratf.1l. Have consumers pur-
chased funeral serVices and products with
incomplete or inaccW'te prior knwl-
edge of: legal reuirements a.d proibi..
tions; available alterntives respeting
dipoition of the dead &.d commemora-
tive serves; funeral bomes' otrerigs
and price; and other materil1norma-
tlon?
25. Level of prie competition In fu-

neral industry. To what extent has com-
petition operate in the funera servce
industry to a.void excess capacIty, el-
nate inefikienc1es and to produce prices
at competIt1ve levels?

28. To what extet have funera serv-
ice industry members advert1 the
Pric.. of their prouct. and servces In
prit or broadcast med and to what
extent have tunera hom ut1, non-
prce advertising In such meda?

27. State re""lation of unfair and de-
ceptive funeral practi... Have Stat- re-
ultions or enforcent &Ct1on &de-
quat-!y reguat-d funeral pratice such
.. thos described In Quest1ono 1-
abve?
28. Ixception to itemIzatton require..

""nt for 101D prced pakaged fUneaL.
(a) Wil mandatory itemiztion Q. re-
quied by I 453. 5 (e) and (n of the pro-
lXed rue torce funeral servce industry
members to increa.e the prices of fun-

, espeIally the least expensive fun-
eraJ ?

(b) If It Is determl;1ed that mandatory
1tem1zaUon w1 rel!ult in pr1te increas

should there be &D exception to the ite-
zation r u1rement In order to preent

7789

price increas for the leat expnsive
funeral?

(c) To meet the objective of avoidig
increases in the prices of the lea.t expen-
sive funeral a.d of prevent1n any ex
ception from serv as a loophole which
defeats the reed&l purses 01 the
itemization requiment, what dollar cut-
of! should be us for the exception in
1453.5 (e) and (f tor "lower-priced"
package funera?

29. Speci funea!3. (a) Do funeral
service industry members otter spe1al
tuneral wh06e aVaia.bility is restricted
to certain groups of consumers?

(b) If It Is determed that s""cialfunera. are offered, are there provisions
at the prop rue whos application
to such funera would be impractical or
W1wise?

30. Pre-Med sale3. (s.) Can funeral
cOIlumers obtain lower priCes and &\"
problems a.iated wtth at-need r.al
by ma.ing funeral arrangements in ad-
vance of nee?

(b) Has the aval1abllt)' of before-need
arngements ben retrctd in ways
which inur rather th protet con
sumer interests, by State laws or regua
tiODS , or by actions of funeral service in-
dustry membrs or trade a.1at1ons?

SUXARY or CLOSING DATJ:
1. NotlJcatiQn of Int-ret; March 5

1976.
2. Al wrtt-n comment.; March 5,

1976.
3. WItnes.. ' prepared stat-ment. (or

comprehemive sumaries) a.d exhibits
for:

(a) New York hearin-March 30,
1976;

(b)
(0)
(d)

1976;
(e) Atlanta heain--une 7, 1975;
(t Washington, D.C. hearig--une

28, 1976.

Chicago hearl-AprU 19, 1976;
Seattle hearg-May 11, 1976;
Los Angeles hearing-May 19,

SUKXl\Y or HEARG DATES

1. New York , N.Y. AprJ 20 , 1976.
2. Chcago, nJ. May 10 , 1976.-.attie, Was.--un I. 1978.

Angeles Ca.--un , 1976.
6. Atlanta, Oa.--une 28 , 1976.
6. Washinn, D. --uJ 19, 1976.
Isued: Februry 17 , 1976.

JACK E. KAN
Pre,ldlng 011cer.
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CATE, 

REPLY TO ,
Albert H. Kramer, Director

NOF, Bureau of Consumer Protection

UNITED STATES- GO).ERNMENT

mer.oorandum
SUBJE:CT: Staff Report on the Proposed Trade Regulation Rule for

Funeral Industry Practices
TO: Commission

The staff of the funeral rule has prepared a remarkably
comprehensive and readable report analyzing the record
evidence and presenting recommendations for a trade regulation
rule governing funeral indu try practices. The staff
report paints a cogent picture of the nature of the funeral
transaction and the structure and practices of the funeral
ind us try.

I fully support the staff recommendatioJ' that the
ission should issue a trade regulation rule. The

record evidence amply demonstrates the need for d trade
regulation rule to remedy many of the problems in this
industry. This conclusion is based on several significant
findings regarding the funeral industry, the funeral director,
the funeral consumer, existing regulations, and their
relationship in the marketplace.

First, the funeral lndustry is characterized by an
almost total lack of price and other information releyarlt to a
purchasing decision. Price advertising is rare and price
information is not generally available to consumers before
purchasing decisions are made. The record indi ca tes that
price advertising violates the ethical codes of the funeral
associations in a number of states and continues to be
strongly discouraged by funeral association members throughout
the country. Perhaps most importantly, consumers lack
information about the individual cost of funeral me;srandise
and services because prices are quoted in the aggr te.
Wi thout the knowledge of the prices of each item and the
options available, it is extremely difficult to make informed
decisions or to comparison shop. To a very large extent the
absence of this information makes the consumer dependent on
a funeral director who has an interest in more expensivefunerals. 

Second, the funeral industry has taken affirmative
measures to limit the availability and growth of competitive
alternatives. The record evidence indicates that funeral
industry associations and members have engaged in concerted
conduct to stifle competition from memorial societies,
pre-need arrangers, and direct cremation companies thereby
reducing the availability of low-cost alternatives to
consumers.

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan



Third, the psychological and emotional trauma -of- death
make it difficult for many funeral onsumers to ferret out
the necessary information on price and alternatives in order
to make a rational purchasing decision. The disorientation
and grief that many funeral consumers experience combined
wi th the infrequency of purchase and the extreme time pressure
in which a decision must be made, place the funeral consumer

, an extremely vulnerable position.
Finally, I am persuaded of the necessi ty for Commission

intervention in the funeral industry because other regulatory
mechanisms have been inadequate to protect funeral consumers.
The state licensing laws have been influenced by funeral
directors and tended to be protective of industry interests
rather than that of consumers. Similarly, the regulators o
state boards are primarily members of the funeral industry,
and these bodies have not increased th price and other
information to consumers. I am convinced that an FTC trade
regulation rule with its attendant statutory sanctions is
both appropriate and necessary to promote competition in the
industry and provide basic protection to consumers.

The staff has recommended a comprehensive trade regulation
rule to remedy the basic information deficiencies, competitive
problems, and specific substantive abuses documented on the
rulemaking record. Although the overall thrust of the
revised rule is largely the same as the original proposal,
the staff has engaged in some technical fine tuning. The
most significant changes are the language revisions in the
consumer disclosure notices which make them more readable
and the consolidation of the required information t reduce
the amount of required paperwork from four forms to three.
Other modifications from the initial proposal are specifically
discussed throughout Part Two of the report.

In my judgment, the part of the Rule with the most
immediate impact On consumers, and hence the most critical--
especially for the short run but with long run importance as
well-- is the set of disclosures of prices, offeriDgs, legal
requirements and other essential purchase- rela information
included in Section 453. 5. It is all too clear that without
such mandated disclosures consumers will be forced in the
future as they have in the past to make high-priced funeral
purchase decisions under extremely adverse conditions without
prior knowledge and awareness of basic facts and with woefully
inadequate information at the time they must buy.



Although the required disclosures are aimed basically
at assuring that customers of a retail seller will be informed
of the seller s retail offerings and their prices-- hardly a
radical objective--they would substantially alter the behavior
of a substantial proportion of the nation s 22, 000 funeral
homes. This information is essential not only to ensure
informed conswmer purchase decisions but it is also the sine
qua of comparison shopping and price competition. 
Consumers must be able to ascertain the prices of different
sellers and for different funerals in order to receive the
choice-broadening and price-lower ing benef i ts which price
competition can provide. Given the inherent time pressure,
the telephone price disclosure provision provides the only
practical way to comparison shop. It will permit consumers
to determine the prices of different mortuaries before they
commit themselves to a specific one.

My review of the rule, the staff' s analysis, and the
record convinces me that each of the recommended disclosures
responds to a proven need for specific information at the
critical decision-making points in the funeral arrangements
process. Because of the industry s vigorous opposition to
the price disclosure requirements, I have also carefully
reviewed the nature of the compliance burden that would be
imposed on industry members by the disclosure requirements.
I believe the staff has dOne an excellent job of balancing
the consumer s need for information against the need to
minimize the compliance burdens and costs that the rule
would impose on industry members. The disclosures required
involve only a few simple forms which can be typewritten and
copied. The costs of production, distribution .n torage
of these forms should be minimal.

The market restraints portion of the Rule (Section 453.
can well be considered an adjunct to the Rule s information

requirements in assuring broad consumer choices and competitive
prices. The Rule would prohibit unfair practices by funeral
directors and their trade associations that are used to
suppress and prevent price advertising, the sale~ef economical
funeral arrangements, funeral plans in advance aT need and
other methods of disposition of the dead that may be less
expensive or otherwise preferable to the more elaborate
funerals promoted by many funeral homes.

The information disclosure and market restraint provisions
together form an important confluence of forces. The
disclosures will ensure immediate consumer relief from
current market problems while the removal of restraints on
competi tion provides long term relief. Together the two
measures can provide long term benefits to consumers by



allowing the competitive market mechanism to func ion without
industry sponsored impediments and with the information
essential to informed consumer dec sion making.

The Rule contains number of other provisions designed
to eliminate specific abuses (Sections 453. 2 and 453. 3) and
merchandising techniques (Section 454. 4) which interfere
with the consumer s purchasing decision. The staff report
documents these practices and their harmful effect on the
consumer s opportunity freely to choose a funeral home,
embalming, and other funeral services and merchandise. Yet
a number of them warrant some further discussion and comment
as to the most effective remedy to address these prohlems.
I believe the Commission would benefit by comments addressing
the most appropriate course of action in these areas.

The practice of embalming without permission is prevalent
throughout the industry, deprives the consumer of the oP?ortunity
to choose whether to have embalming, and, for those consumers
who would not have chosen embalming, results in substantial
economic inj ury. Moreover, this practice may be of greater
significance because it appears to serve as the foundation
for open-casket viewing and the sale of expensive items such
as ornate caskets and burial clothes which would be less
necessary without viewing. These factors persuade me that
unauthorized embalming is a significant practice which
warrants remedial action by the Commission to protect the
consumers.

The staff' s rule recommendation, which is contained in
Section 453. 2 (b), would require that the funeral qirector
obtain prior authorization to embalm. Permitting oral
authorization responds to the industry concerns that obtaining
written permission promptly could be very difficult in some
instances, but it also complicates the enforcement of the
rule--making detection and efficient prosecution of violations
more expensive and time consuming. Protection against
unauthorized embalming may be deterred effectively by a more
self-enforcing written affirmative disclosure. The Rule
could, for example, ' require that funeral dir rs disclose
to consumers that embalming is not generally required by
law, that it is improper for the funeral home to perform the
procedure without authorization, and that the consumer is
not obligated to pay for it unless it was specifically
ordered. Comments should address the most appropriate

These disclosures could pe included at
places on the written disclosure forms
for by the proposed rule.

one or more
already provided



remedy, and whether shifting the remedy to the private-
sector--by authorizing the witholding of payment for embalming
not ordered-- i s a more expendi tious means of proceeding and
yields greater consumer benefit.

The provision of the proposed Rule dealing with cash
advance items, Section 453. 2(e) (see also discussion of
Section 453. 5 above), would remedy the practic of funeral
directors listing the cost of items provided, by third
parties, such as flowers and obituary notices, at considerably
more than the funeral home actually paid while implying that
the funeral director is only being reimbursed for cash
outlays. The present practice hides the service charges,
making comparison shopping more difficult. The Rule requires
that the funeral industry member list the actual net amount
advanced to a third party and include the service fees
connected with these services in the basic service charges.
See Section 453. 5 (f). Other methods of eliminating this
deception and reducing search costs are possible. Another
method of ensuring that consumers understand there is a
service charge for these services is to require funeral
directors to disclose that the amounts listed for cash
advance items include a service charge above the out of
pocket expenses or to require that the director separately
disclose the amount of the charge directly connected with
the cash advance items. These latter methods may provide
greater flexibility for funeral directors, both in terms of
providing a greater range of services at different costs and
rendering their charges as they see fit. On the other hand,
they may reduce the ability of consumers to comparison
shop--on service packages that tend to be uniform in nftture--
when time is of the essence to consumers and reduciTIg marketplace
confusion is itself a virtue. 

Section 453. 2 (d) would prohibit any requirement or
claim that a casket is required for cremation. The record
evidence indicates that requiring a casket for cremation is
common throughout the country and the exclusive practice in
many communities. The record also indicates that a number
of funeral directors falsely claim that caskets a T.equired
by state or other authorities. Caskets are the most expensive
component in the cost of a funeral and unnecessary for
cremation. A consumer aware of these facts and the existence
of alternative containers can realize significant savings.

It should be clear that under either alternative the
funeral director is not being required to reveal his or
her level of profitability. The question is whether
service charges are to be grouped in one place or
may be spread in several with adequate disclosure.



But it is clear that a prohibition is necessary to expand
consumer choice. A written disclosure that no ' law requires
a casket for cremation may be an adequate remedy, along with
a disclosure that other funeral homes or crematoriums do not
require them and may provide al terna te containers. This
marketplace information ay be sufficient to " unbundle
these services without the necessity for Commission action.
There should be no reason to presume that absent a Commission
requirement that alternate containers be available, funeral
directors or crematoriums as a class would withdraw cremation
from their serv! =e offerings. Again the commen ts can provide
useful guidance.

The practice of unauthorized possession (Section 453. 2 (a))
and the refusal to release (Section 453. 2 (c)) are unethical
and repugnant acts that can impose considerable pain and
distress on the aggrieved around the time of death. The
record indicates these abuses occur with some frequency.
Commencers should address the most appropriate r medy for
these abuses as well.

Section 453. 3 (a) of the proposed rule would prohibit
misrepresenta tions by funeral directors of the legal,
religious, or cemetery requirements. It further would
require the disclosure of legal and health requirements that
necessitate the purchase of any funeral service or merchandise.
The record evidence indicates that these misrepresentations
occur with s ignif icant frequency. Such deceptive sales
techniques result in serious economic injury when a consumer
is persuaded to switch to more expensive items because of
the misrepresentations of a funeral industry member. But
the remedy for these abuses must be enforceabl€and not so
costly as to divert Commission resources from other important
projects. With regard to the misrepresentation of the legal
and cemetery requi ements, the affirmative disclosure of
these requirements or their absence may provide a sufficient
prophylactic to discourage such misrepresentations.

The Rule also addresses practices concerning the preservative
and protective value of embalming, caskets, and rial
vaults. The record reveals that overt misrepresentations on
these issues have been employed with some frequency and that
many consumers enter the funeral transaction with erroneous
beliefs that purchase of these items will indefinitely stave
off the natural processes of decomposition which inevitably
begin after death. Given the co mon and understandable
concern of survivors about the physical condition of the
body of a deceased loved one, it is clear that preserva tion
and protection are material facts that influence the consumer
purchase of embalming caskets, and burial vaults. The
staff has recommended flat bans on misrepresentations to
cure the deception, Section 453. 3 (b). Commenters should



address whether this is the most effective remedy. Perhaps
the deceptions can be prevented or cured more effectively by
a direct affirmative disclosure in writing that clearly
states that the natural process of decomposition cannot be
prevented by the purchase of embalming, a casket, or vault.
A requirement that the funeral member disclose on the price
lists */ that embalming is a process for temporarily perserving
remains and that it will not prevent or retard decomposition
may be sufficient to deter misrepresentations about embalming.
This point could be made by other forms of disclosure,
including a disclosure that further information on the
preserva tive value of embalming is contained in a pamphlet
available from the funeral director. 

The remaining misrepresentation and disparagement
provisions involve oral representations that present practical
difficulties in detecting and proving violations. Significant
expendi tures of time and resources may be required to prepare
and litigate solid civil penalty actions essential for
effective enforcement and deterrence of future violations.
Public cowment should focus on the effectiveness of these
remedies in curing the abuses.

The final specif ic provisions of concern require that
funeral industry members have available or display certain
inexpensive merchandise. Section 453. 4 requires that the
least expensive caskets be displayed and that they be available
in a variety of colors. The - record demonstrates that the
absence of such products has reduced consumer choice and has
had the effect of steering consumers to more expensive
purchases. There is uncertainty as to the likely impact of
these provisions and the availability of alternative remedies
to expand consumer choices. Would the display provision
resul t in the withdrawal of the least expensive caskets from
a funeral member s line or would funeral members feel a duty
to continue carrying a full line of caskets in order to
offer a full range f services? Comments on whether or not
these provisions would expand consumer alternatives and
whether there are other appropriate remedies that will
accomplish the same goals would aid the Commissi deliberations.

See Section 453.

If this alternative is adopted, the Commission will
probably want to work with the industry to develop
a uniform, readable pamphlet that presents accurate
and full information in a manner that takes account
of the usual emotional state of the aggrieved.
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