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PROCEEDI NGS

STEVENSON: All right, Hugh Stevenson.
BUSHEY: Trudy Bushey.

SESVEI N  Ruth Seswein.

FOSKETT: Ji m Foskett.

FURSCH: Stan Fursch

> 2 35 p 3

PIKE: And Judy Pike.

2

STEVENSON: Ckay, why don't we start -- and
we have -- does everybody have a copy of the
hypothetical ? It's pretty straightforward. You've got a
U.S. resident buying from Germany, or a German resident
buying fromthe United States and | ooking at the -- what
effects various things would have on consunmer confi dence.

Wiy don't we start -- well, we'll start with
the first question, | think -- how should the follow ng
i ssues be addressed in devel opi ng ADR prograns |ike
Di sputes Online?

And these are sone of the issues that | think
we tal ked about in the first panel this norning and then
one yesterday. But we'll start here by just soliciting
any further views that people have on this cluster of
I ssues.

And when we tal ked about it before, we had --

Barbara said, sort of, put the cart before the horse, in
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sone sense; and that one thing that will affect many
peopl e woul d affect the answers to these what kind of
vehicle you m ght be tal king about nediation. This is
arbitration. Wat kind of arbitration are you talking
about ?

And with that on -- as an introduction, if
sonmeone would like to talk to these particul ar issues of
the A through G that we have listed here? Wy don't we
start off with i ndependence and cost, which, | think as
we tal ked about them have sonme relationship or
inpartiality and cost, if you wll. So, if someone wants
to address that.

MR. FOSKETT: Yeah, this is an issue that we've
been | ooking at really closely because it has a lot to do
with our seal program-- many of the seal prograns that
are going to be devel oped.

And the big question that comes to mnd is the
fact between independence and cost. What you're going to
have is a situation where if you' re not charging anything
to the consuner, but you are charging it to the conpany
who has your seal, what is going to happen is you are
i nevitably going to have sone question as to how the
mer chant and t he conpany providing the seal -- the
provider -- is -- whether they are independent or not.

On the other side of the coin, it wuld seem
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that the -- fromthe standpoint of cost, if you don't
want to overburden the consuner, and so sone hybrid it
seens to be an order between the two so that both have
confidence the systemis going to work; and, yet, have
the seal part of the progranms going to assure that the
merchant is going to live up to his part of the bargain.

MR. STEVENSON: And to focus in on that issue
of the tradeoff -- the issue that you identified -- what
are sone of the possible nodels that one can use?
mean, we heard a little bit about this, but what would
you -- identifying that as an issue, what woul d you poi nt
to as possible solutions?

MR FOSKETT: Well, the -- | think the hybrid
nodel is what |'mlooking at -- is where the -- there
woul d be sone type of a split between the nerchant and
t he consuner.

O course, the seal is going to depend on how
this nerchant has reacted in the past -- whether he has,
of course, honored his obligations in other nediations or
arbitrations. And that when -- we have always used the
nodel in our conventional ADR, so to speak, as a split of
50-50 between the parties.

VWhet her that is going to hold up in this
particul ar situation, we don't know yet. Again, those
are sonme of the things that we have devel oped our website
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so that it's open-ended. W can charge either way. W
don't have to charge the consuner, or we don't have to
charge the nerchant.

But we're going to be experinmenting in the next
few nonths. We're finding out which of these nodels is
going to work best and the nost efficiently.

And, of course, the nost inportant thing is to
make sure that you have a way for the consuner to be
confident that he is going to get paid if he cones out on
the winning end of the dispute. |If he can't do that,
then the whol e idea of having any kind of marks or
things like that doesn't mean anything at all.

MR. STEVENSON: Does anybody el se want to
comment on the inpartiality and cost issue we talked
about, and how those interact, and what kinds of concerns
there are with that?

MR, SKEHAN: It cane up -- | beg your pardon
Paul Skehan fromthe Eurochanbres. And it cane up
yesterday -- and that is, when you | ook at the seven
princi ples which were identified by the European
Comm ssion in 1998, one of themis the principle of
i ndependence.

And what is now being discussed in Europe is
whet her these principles need to be adapted, or changed,
or attitude to bring themonline because these are
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offline credit -- arbitration rules only for binding --
for binding decisions only.

And so now, parts of the discussion that's
going on are these principles all right for both offline
and online, or how do you change then?

And | agreed fully with the comment yesterday
that, in fact, it's not a principle of independence you
need, but a principle of inpartiality. And that | think

is a fundanental thing for the Comm ssion to actually

consi der.

The other principle -- and it's |inked, and
it's slightly off your point -- and that is the principle
of being allowed to have representation. | see big

difficulties if you' re dealing in cross-border, consuner-
t o- busi ness disputes to have as a principle that you're
all owed to have a representative.

And | suspect that once it gets down to itens
which are believed to certain costs, that that principle
is going to cause great difficulties for systens that are
set up to try and address very | ow budget itens in a
cross-border nature.

MR, STEVENSON: | think a nunber of people were
taken with this inpartiality versus independence issue --
or that the focus is, | nean, inpartiality.

| s there anyone who di sagrees, or has probl ens
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with that, or thinks, yes, but we need to qualify that,
or was that an issue that seened to --

MR. BHQJANI: Perhaps it's because | don't
understand the issue well enough, but nmy only concern
with focus on inpartiality is how does that deal wth
per ception?

In terns of independence, it's not just actual
i ndependence, but perception of independence that becones
crucial, as well. Wereas inpartiality seens to focus on
the first thing, which is being actually inpartial, but
is there -- how do you percei ve sonebody to be inpartial ?

And that's where | think perhaps there m ght be
a slight distinction between the two.

MR. FOSKETT: | would agree. | think sone of
the issues that we rai sed when we answered our questions
was the fact that if you re openly endorsed by a
busi ness, or you're referred -- as a consuner, you're
referred to even the Anerican Arbitration Association, or
ebay, or anyplace else, as a consuner, you tend to
perceive that as not being very fair because you're stuck

in a process that you don't have any say in who you can

pi ck.

And as a consuner, if you' re not aware of who
the ADR providers are, where they're |ocated, what -- it
all goes back to the education concept. |If we don't
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educate the consuner, then they're not going to
under st and what ADR processes, what providers are out
t here.

And if we're openly endorsing certain conpanies
or referring to certain associations, then the perception
-- which | agree is critical -- is there that you're
wor ki ng for that, you know, that conpany instead of being
the inmpartial nmediator that you want.

MR. STEVENSON: | take it the point | hear from
both of you is that it -- | nmean, there is inpartiality
as a matter of fact, and then there is also that it's
i nportant, whatever the reality is, that consunmers
perceive that it's inpartial, or independence is one of
the things that hel ps you nmake that perception.

But that regardl ess even of what -- the fact is
you have the additional problemof just -- of how people
see these things.

MR. FURSCH. The problemthat we see in the
real world, though, what's going on is a situation where
you have a nerchant deciding that he wants to make it
easy on hinself and sel ect one single conpany that is
going to handl e the ADR

The problemthat you run into there, right off
the bat, is the fact that right away you have a
perception problem And the other situation is that it
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10
takes the fairness away fromthe process because the
consuner doesn't have a choice.

And the question is, how are we going to set up
the situation where the providers are going to have
access to the nerchants so that the consuner has free
choi ce on who he wants to go with?

M5. BUSHEY: | agree whol eheartedly on the
i ssue on the perception, especially since that |leads to
consuner choice. 1've recently transitioned from
corporate world and -- after 20 years to nonprofit, and
we run hotlines that handl e consuners.

The issue of cost and choice are ones that are
inmportant, | think, very nmuch to the consuner because
there is other alternatives besides the ADR There are
nonprofits that don't charge consuners that help resol ve
conplaints at no charge to the consunmer and work with
busi ness.

Their funding conmes al so from busi nesses or
from you know, too, but the perception, I think, is a
little bit different when dealing with them

And one of the things |I've not heard addressed
is how the other types of nonprofit hotlines fit into the
whol e process of dispute resolution because | think they
have a role.

And they do |l ead to consuner choice, especially
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11
if you're dealing with small ticket itenms, and the
consuner is not wlling to pay for an arbitrati on but may
be willing to work with another type of dispute
organi zation that woul d be able to assist them and be
able to nediate a resol ution.

MR, STEVENSON: Wbul d enabl i ng consuner choice
as to who -- one issue is the -- well, if you think --

t hi nk about who makes the rules, and applies the rules,
and enforces the rules -- if in ternms of who the
arbitrator is would -- does giving the consuner nore

choi ce about who the arbitrator is -- or you could phrase
it differently, | suppose -- is take away the parties
ability -- unless they agree in advance on who that is --
does that pronote consuner confidence about the
inpartiality -- the perceived inpartiality of the

deci si on- maker ?

MR. FURSCH: | think what we run into at that
particular point is if you do have -- if the consuner
does have a choice and conpares the services that are
offered by the particular provider, they have a sense of
what each of the providers are actually going to do.

| think that by presenting a panel of -- I|ike
our select panel of nediators and arbitrators, that that
gives themthe confidence in the fact that there is going
to be inpartiality at our particular site.
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The fact is that the services that are offered,
how they're offered, how easy it is to access the site,
and those kind of things are also very inportant choices
to give to the consuner when they're going to nmake a
deci sion on which conpany they want to participate wth.

MR. SKEHAN: | m ght not understand it clearly,
but for nme, it seens the internet is the greatest
mar ket pl ace. And so, you get into it, and you |l ook for
sonething to buy, you're going to have a choice of X
nunber .

And for nme, the consuner always has a choi ce.
| can't imagine that the 20 conpanies selling a
particular thing are all going to have the sane ADR
systemor buy it fromthe sanme third party subcontracted
sour ce.

Agai n today, for ne, the consumer still has
that choice, still has the choice of depending --
deci ding whether to buy fromthis internet seller or that
internet seller, understanding that this one provides an
ADR system which is mandatory and nonbi nding. This one
provi des a system which is not mandatory and nonbi ndi ng.

And | conme back to the point | made earlier --
provi ded the ADR systemis clearly explained and that it
is lived up to, then | think you have the choice.
Consuners have that choice.
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13
| think an add-on that m ght be quite
interesting, and not one that has struck nme before, but
if you have different ADR providers -- third-party
advi sors, as we would be in the European context -- and
so, the consuner gets in -- has a little bit of sight the
t hings he or she mght buy from clicks on the | ogo.

And what cones up then is a script, which says,
this conpany adheres to the EuroChanbres -- in our case -
- ADR system Broadly speaking, that system works |ike
this if you have a dispute.

Now, it mght be very interesting at that point
is to have a link which says for a full description of
the types of different ADR systens that are out here,
click on the FTC site here.

So, it's part of the ADR system s page. |It's
not part of the E-seller's page, but it's actually once
you get into it.

And then you click on that, and what cones up
is a site which is designed by yourselves or the
Comm ssi on whi ch says, here are the basic types of ADR
here are the things that you, as a consuner, should | ook
out for; here are the, kind of, basic rules that apply.

So, the things that m ght not be so carefully
explained in a site, a nore conpl ete description of the
ADR pi cture because then you're giving the information
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14
t hat the consuner needs to nake a decision as to whether,
yes, this ADR systemis one that suits ne, or not.

MR. FURSCH: You know, we have envi sioned that
sonmet hing that works very nuch like that. At that
particul ar point, of course, there would be links to the
vari ous providers.

Then the consumer can go to any one of them
t hat he chooses, or several of them to see which ones he
wants, and then he can choose that particul ar one.

And since it would be a very transparent
system the E-nerchant, of course, would be wlling to
work with any one of those providers that were on that
list. And that way, it gives the consunmer absol ute
choi ce into which provider they want to use.

M5. SESWEIN. | think one inportant point which
was nentioned earlier needs to be stressed -- which is
that consuners really are not going to pay attention

| think it's a great idea to have that
information avail able, but they're not really going to
pay attention until they have a problem

And then, yes, that's a great place for themto
start looking for the information, and there probably
ought to be a few other places where they can get it, as
well -- nonprofits being a key pl ace.

But they're really not going to zero in on what
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kind of ADR programthere is until they need it.

MR. STEVENSON: |Is that -- is there a different
view on that particul ar subject about what -- whether
consuners focus on this issue at the tinme of sale, as
opposed to the tinme of dispute?

M5. PIKE: Just a newtw st in ternms of
education. | think education is also warranted for the
SMEs out there because they know not hing about ADR, and
they only pay attention when they, thenselves, get in
troubl e.

| nmean, |I'msure there is a |ot of smal
conpani es out there right now who are | ooking at their
privacy policies as a result of the FTC report that was
rel eased, and | think the sanme thing will happen with
ADR.

M5. POVERANCE: Speaking, sort of, as a
consuner here, if | was going to go to a website after
had had a problemwith them | was given a choice of ADR
systens, despite being far nore sophisticated about this
t han nost consuners, | would -- | know that | would have
to go through a I ot of textual material, which would be
ti me-consumng, and it's conplicated stuff, so it's hard
to deal wth.

So, if there was sone sort of set of
performance guidelines, it would be trenmendously hel pful
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for nme as a consuner. And a good analogy for this is if
now, as in the United States, if I wanted to buy a nutual
fund -- which is a financial institution that buys stocks
and then offers nme shares in itself -- then the SEC
mandates that all of the these organi zations give rate of
return calculated in a particular way and conpare their
fund to a benchmarki ng of whatever the industry is.

So, if I'mthinking about how to invest sone
money, it's fairly easy for ne to weed out places where |
woul d just be unconfortabl e.

And netrics could have a simlarly hel pful
effect in the dispute resolution market so that at | east
| could -- after going through all the text, | could | ook
at sone of the performance nunbers and say, you know, the
statistics here are just not for me, or this forum ends
up costing too much for nme; and that could be very
hel pful .

MR. FURSCH: A nodel that we've | ooked at and
are, sort of, tending to think will be sonething that is
addressable in this particular issue is, whereby, a
mer chant woul d have on his site a seal or a mark
i ndicating that he adheres to a particul ar whatever the
group is going to be.

And what -- basically, it's the fact that that
once a consuner decides that he wants to pursue this
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17
particul ar avenue, that that |link would take himto
anot her | ocation where the ADR providers would be. And
that way, he can then go through them read their
information, feel confident in one or the other.

Maybe one of the sites is sinpler to use, one
of them m ght be, you know, have nore advances that m ght
be not a single type of ADR program It m ght have
mul ti ple progranms; and, therefore, give themthe kind of
choice that they really need in order to nmake an i nforned
deci si on.

MR, SKEHAN:. | think the difficulty with this
-- and we, obviously, have different nodels in mnd
because the nodel we have in mnd is not a choice.

So, if EuroChanbres can devel op an ADR system
we Wil offer that to conpanies as a subcontracted system
for them But when you click on the | ogo, the ADR system
you'll get will be ours -- not a range of choices.

And | see what you're saying. The difficulty I
think you'll have is in selling that to the SMES because
then they have no certainty over what systemis going to
be used. And | think that would be a harder sell,
frankly, and not one that we would particularly like to
try.

| think we -- pardon nme? Oh, | beg your
pardon, yeah. It is slang in Europe. An SME is small to
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18
medi um si zed enterprise. | beg your pardon. So, if |
use acronynms, or if Mark uses acronyns throughout, please
excuse us.

And that, | think, is the big difficulty with
that nodel and is the sale to the SME because there is a
doubl e sales pitch here. First of all, you ve got to
sell it to the conpany that they buy it and pay for it
because, otherwise, | can't see the nodel working.

And then, secondly, the consuner has to | ook at
this, have a | ook down in sone sinplified way that w ||
say, here are the nine key things that this systemw |
do for you. And for further information, click on each
one of these, and we'll give you all the text you want.

But it's a double sales pitch. You have to
attract the conpanies, first of all, to buy the |Iogo and
adhere to it.

And, secondly, you want it to be attractive
enough that the consuner, when he or she | ooks in, says,
yes, this systemis clear enough for ne; and, yes,
broadly speaking, | think it's fair. It doesn't quite
give ne all the rights that | have if | go to court in ny
own country, but this |ooks nmuch qui cker, cheaper,
faster, and | don't have to get into a face-to-face.

So, | think there are different nodels.
M5. BUSHEY: Let nme get back to ny original
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poi nt because |I'm not saying that you can't do that, and
a multiple systemcertainly would be an, you know, ideal
if that's achi evable.

But at the sanme tine, nost of the nonprofits
don't offer any kind of binding arbitration. They just
work as a nmediator free and to, you know, to assist the
consuner.

So, it's another -- but the other -- the thing
is, is that it's another choice. | nmean, if a conpany is
offering an ADR program then that's, you know, and
that's the seal, and that increases confidence in what
t hey' re doi ng.

But the ADR programis -- if you bought a piece
of nmerchandise, it's $100, and you have to pay $50 as
part of your fee to work through an ADR, if there is sone
other cost involved in it, then, you know, obviously, the
court systemis another -- but that's always -- you know,
possibly small clains court in the US., certainly, but
that's still costly.

But there are other alternatives, such as even
the, you know, state consuner protection organizations,
which in sonme states are very good, in sone states are
al nost nonexi stent.

But then there are also nonprofits that the FTC
has us on their website and other nonprofits on their
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website that m ght be another choice for the consuners.
And | think that would i ncrease the confidence in the
consuner -- yes, it's an ADR seal, | can go to -- you
know, | can go through this program

But consuners -- as you nentioned -- don't know
t hey have a problemuntil they have a problem | have
wor ked 20 years in the credit reporting industry.
Consuners don't know a credit report exists until they're
denied credit, and there is a problem

And that's the sane type of thing -- consuners
go -- and a lot of, you know, consuners, they buy because
they want it, they want it now, and that's very typical
at least in the U S And they don't think about what if
| have a problemw th dealing with this?

And, you know, but if there is -- you know, if
there is a seal out there, the trustee seal that's behind
the various seals for the privacy have instilled
confidence, and then the ADR would continue and then --
but to provide sonme other alternative choices, | think is
what | was trying to nake a point.

MR, STEVENSON: W tal ked today about the
bi nding arbitration and voluntary binding on the conpany
but not on the consuner, the mandatory but not binding
nodels. And | was interested if people -- well, if you
have any particul ar conmments you wanted to nake on that
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i ssue to, also, whether there were other nodels that were
wort h consi deri ng.

| think that's a, sort of, Magnusen-Mss
variation on the mandatory but binding thene. | nean,
you can spin themout until they're too long to say in
one breath -- but wondered whether there are other
particul ar sorts of variations that people thought were
wort h consi deri ng.

MR. FURSCH: Again, in the real world, the
practicality seens to conme down to if you take a | ook at
t he conventional nodel and then transfer it to using the
internet and other nedia to carry the ADR conference,
that particular thing is -- strictly seens to be the
option, and should be the option of the consuner to make
t he deci sion whether they want to have it voluntary or
binding, if that's their decision, and they're infornmed
wel | enough to nmake that particul ar deci sion.

As ADR is a prerequisite to litigation, we
always find that it -- in those agreenents that have
medi ation, arbitration agreenents in them it is
certainly nmuch easier to get the nmerchant to cone to the
table or the other party to come to the table if it has
been in their agreenment than waiting for themto
vol unt eer.

And so, you know, | think that the consuner has

For The Record, Inc.

Wal dorf, Maryl and
(301) 870- 8025



© 00 N o o b~ w N P

N NN N NN R R R R R R R R R
a A W N P O © 00 N oo 0o M WwN -+, O

22
the option at all points to nmake a decision whether it
shoul d be voluntary, or they want to have a binding
resol ution.

MR. FOSKETT: CQur association, and nyself in
particular, |'ve never been a fan of nonbi nding
arbitration because all | think that is is a del ay
process, and the consuner is just going to becone
frustrated.

And | think it gives an opt-out to either the
busi ness or the consuner if they don't like the
resolution. And the whol e purpose of going through that
process was to try and cone up with a resolution in the
first place.

So, I've never been a fan of that. | would
rather see either a binding arbitration or a nediation,
but at the consuner's choice. | don't think we should be
forcing it on them

M5. BUSHEY: Ckay, with that, what about a
situation where if the arbitration is voluntary, and both
t he consunmer and the business agrees, and the busi ness
agrees to be bound but provides the consuner the option
to take it further if it doesn't resolve it?

Is that a viable -- and | -- because there is a
state law that | actually want to work in -- that we
| obbi ed agai nst as a business against putting arbitration
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in, sinply because we thought it would be -- it would
encourage consuners to go to arbitration.

That was four years ago, and when | left in
January, there had never been a case of arbitration even
brought. And | don't think -- | nean, that's, you know,
that's part of the other education and notice terns that
arbitration doesn't nmean anything to a |l ot of consuners.
| don't think they understand what it is, but they did
know t hey had the option.

But one of the things that, you know, during
t he point of discussion on that, is that, you know, if
business is willing to go to an arbitration, it's cheaper
than litigation. And if they're willing to go, maybe
there is another nodel they're being bound by it, but the
consuner still has an option for due process.

MR. SKEHAN: Just to say, | think, at the end
of the day, this discussion is entirely theoretical and
wi |l never have any practical bearing if you let the
mar ket deci de because then you'll have systens set up
which wi Il have mandat ory nonbi nding. You m ght have
systens, in particular, sectors which will be mandatory
bi ndi ng.

And at the end of the day, it still comes down
to this double market. First of all, the conpany is
| ooking at the systens and saying, this is the one that
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suits ny sector and ny industry at ny stage of
devel opnment, and ny custoners woul d appreciate this ADR
system better than any other.

And that's what they buy, and then either
they're right or they're wong because their consuners
then I ook at this, or their custoners |ook at this and
say, yes, this actually suits our industry very well, |
want to buy fromthis conpany.

So, for ne, we can discuss it, and it's
interesting to have that discussion, but at the end of
the day, | think the market really dictates which systens
are set up. And | don't see that there is any need to
try and regulate for that, or try and say this is the
only way it should be or that's the only way it should
be.

So, | think you will have this -- the market
will decide and really will push out those that aren't
vi abl e busi ness nodel s or are not appreciated by the
consuner groups.

M5. MTHAL: | just wanted to follow up on that
for a mnute. One of the things that was nentioned on a
panel today was the credit card conpani es' binding
arbitration clauses.

And sonebody made the assertion that the
consuner woul d be hard-pressed to find a credit card
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agreenent that did not contain a binding arbitration
cl ause.

And what we're hearing here is that there seens
to be a | ot of enphasis on consuner choice. And, you
know, even you said that it's a theoretical discussion,
and in the end, the market will decide.

But we've cone to a situation here in the
credit card industry fromwhat we heard today where
consuners really don't have a choice. And |I'mjust
wondering how you woul d respond to that.

MR. SKEHAN: Ch, you're right, and that is a
problem And | can even go further and say that in
Europe, we have a bigger problem because we don't have
char ge- back

So, for all the very fine words fromthe
representative of VISA yesterday who spoke about the real
needs to, you know, neet the demands of the consuners and
what a super systemthey have, they haven't introduced it
i n Europe because the | egislation doesn't force themto
introduce it in Europe.

So, while he went to great pains to say that,
yes, they have gone far beyond the regul ati ons that have
been | aid down, in Europe they don't offer it yet.

And that has to be part -- and it is, | know
t he Comm ssion and sone of the consuners groups are
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beginning to start squeezing the credit card conpani es,
saying, you offer it in Anerica, you're not offering it
here, why? |Is it that, sinply, that you don't respect
the consuners in Europe or -- and, really, that's what it
conmes down to.

They will get away with it for as long as they
are able to get away with it, and it will conme down to
consuner group pressure and sonme sort of governnental
pressures that we've got to encourage.

MR. SKEHAN: No, it's both credit card --

M5. POVERANCE. As a practical matter, the Fair
Credit Billing Act requires that the consuner notify the
credit card conpany in witing to initiate the charge-
back protections.

The credit card conpanies are voluntarily being
nicer to the consuners and will take notification by
t el ephone because that does not initiate their needs
under the charge-back system

It's just cheaper for themto process it by
tel ephone, and that is a very inportant thing that the
representative fromVISA didn't share with us -- that the
reason that they're being so forthcom ng and bendi ng over
backwards is because on a per-transaction basis, it's
just cheaper for themto do that.

And, accordingly, where a |l esson to be drawn
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here is that if there is sone sort of governnent
regul ation that can nmake it cheaper for businesses to
conply and foll ow good busi ness practices than otherw se,
then that's going to stinulate businesses into doing
better than the regul ation.

One of the, | think, reasons that the Magnusen-
Moss has been successful is it offers incentives for car
dealers to participate. And sonething simlar here that
each individual business could imedi ately get benefit

out of it or avoid a harnful thing would be also very

useful .

And an exanmple of a harnful thing that | didn't
want to say in the nore public forumis -- and this is
using the technological abilities of the internet -- is

that if a business nmakes it onto the governnent's bad
list -- for whatever criterion that is -- then the
service provider that hosts the website is required to
put up a screen, notifying custoners that this business
is on the governnent's bad |ist.

And then life can go on as normal, but you' ve
got a bunch of warning for the consuners. You have that
in place, and businesses will bend over backwards to nake
sure they don't get on the governnent's bad |ist.

A website provider -- nost websites pay a
website provider to host their site. And you can -- and
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website providers usually host nmultiple sites, and they
can tell the first tinme soneone is visiting their
websi te.

And then if you browse around within the site,
t hey know that you are a return visitor, usually. They
have got lots of tracking prograns for this.

Now, the first time someone cones to a site, as
they detect a new visitor to the site -- whether it be 10
visitors a day or 10 mllion a day, if this business has
made it onto the FTC s bad list, and the service provider
is required before they serve up the honepage -- or
what ever page the visitor has clicked on -- if they have
to put up a page saying this is a public notice that this
business is on the FTC s bad list and go ahead and enj oy
the site, that's going to be a powerful notivator for
busi nesses to nmake sure that that doesn't happen to them

This is a suggestion that | have for how the
government coul d hel p stinul ate busi nesses to behave
better. Don't hate nme for it but --

MR. BHQJANI: Sorry, can | just explore that a
little bit further? 1In terns of website providers, it
t hen means that the governnent -- whichever country we're
tal ki ng about now -- has to get access to the website
provider, and they may be | ocated all over the place, as
wel | .
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So, how does -- for exanple, say that the
website provider is based in Anerica, and it's an
Australian business that's registered with the Anerican
website provider -- how does the Australian governnent or
the ACCC, an independent agency, say that this business
-- an Australian business -- is on their bad list, that
we're going to inpose the obligation on you, the Anmerican
website provider, to inpose that requirenment on the
website?

It's an idea that | would |ike to explore nore,
but | just wonder what sone of the practical details and
the difficulties mght be in this context, as well.

"' m not saying they're insurnountable, but I'm
just curious as to what they m ght be.

M5. POVERANCE: The cl osest parallel that | can
give you in ny limted experience as a patent |awer and
-- different national patent offices will recognize
applications filed in other countries that are
signatories to a treaty.

So, if you file an application in Australia,
you can get U S. priority because of this treaty. And,
simlarly, another treaty in this online dispute world
coul d be signed; and, therefore, other countries
recogni ze each other's judgnents.

And, perhaps, the -- part of this could be the
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-- If you are a signatory to this and find a website
provi der, you, as the Australian governnment, have the
right to send a letter directly to the U S. provider,
copying the U S. appropriate governnental authority. And
that needs to be enforced. That's just a suggestion.

MR, FURSCH: Just in addressing that, the easy
way for the nmerchant in a case like that would just
change ISPs. He would just junp fromone to the other,
and then that one woul dn't know about it unless the other
one told me, and it would be a very -- although it's an
interesting and intriguing idea.

| don't know how enforceable it m ght be, but
it's certainly -- you know, would certainly -- that sort
of thing comng on the screen saying, warning, warning.

M5. POVERANCE: You don't really want to
enforce it that many tines. You just want to have it as
a threat hangi ng over the business so that the consuner
can threaten to the business, look, if you don't nake ne
happy and you don't solve ny dispute in whatever nmanner,
then 1'mgoing to report you.

And then if that will initiate a proceeding,
maybe, you know, three strikes and you're out, or
sonething |ike that.

But some sort of procedure like that gives the
consuner a threat against a business. And -- as speaking
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as a consuner who has bought lots of things online and,
sort of, addicted to it, if | can threaten a business
that, you know, I'mgoing to report you to the FTC for
fraudul ent adverti si ng because your goods weren't as
sol d.

|'ve done that a couple tines to businesses.

It is amazing how qui ckly they becone very conpliant and
very interested in hel ping ne.

So, this procedure m ght not actually be
i nvoked all that many times, but the fact that it could
be invoked is inportant.

And | have to say, also, as a consunmer who has
bought a bunch of stuff fromother countries, sellers in
other countries are -- and this is through ebay with
their feedback nechanism-- sellers in other countries
are particularly concerned about their reputation online
because if they want access to the U S. narket online --
whi ch they have no physical connection with -- they don't
want bad comments from sonebody in the U S

So, they will work extra hard to nmake ne happy
because they want to nmake sure they get nice publicity
fromnme. And so, this is actually an enforcenment type of
weapon that | can use, and it's very effective for them

MR. STEVENSON: This ties in, in a sense, with
what is really ADR in a broader sense, but it also ties
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in, I think, to the ADR thene in that one of the things I
t hi nk people were saying is, what other nmechanisns are
there to enforce or induce conpliance in advance?

And just one question is what other kinds of --
we talked a little bit today about visibility or
reporting of transparency. Are there issues that people
have with -- are there other kinds of recourse that
peopl e could have if they when -- if they have a probl em
and, say, they go through an ADR process, and they
prevail -- to induce conpany conpliance?

MR. SKEHAN: The difficulty is, clearly, that
if -- unless you can show it on a website in sone form
there isn't a conpliance. It's very difficult to nake a
conpany suffer if that conpany's website does not show
your particular |logo. Okay, the consunmer doesn't see
your trustmark | ogo, but maybe that conpany then goes and
gets another trustmark | ogo.

So, you build up your bad points one after the
ot her, and then you drop out of that system you buy into
a new system and build up your bad points there.

And that | think is the -- there is a
difficulty there, and that's where the ebay nodel is very
good. It's where the BBB nodel where they kind of nanme
change -- then -- but | think it is a big issue -- the
whol e question of kind of sanction for nonconfornmance is
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one that, certainly, we haven't sol ved.

M5. BUSHEY: One of the criticisns that sone of
the self-regulatory prograns that have been in place here
that IRSGE -- the DVA -- is the fact that there is no
report back on it. There is no way with the individual
reference service group which existed -- it had to be
audi ted, but you couldn't see an auditor's report.

And | think some of that may be with the ADR
| think your point is right on target to be able to get
to sone type of report back on the nunmber of clains
settled, and whose favor they were settled for, what
types of, you know, the percentage of clains that the --
what ever the award was, was pai d back

You know, the time -- or sone other type of
reporting nechanism But | think you're -- | think
having it on the web but having sonething that's
quantifiabl e and understandable to the consuner, and I
think that's the other part of it.

It has got to be understandable and credible to
the consunmer. And | think BBB and sone of the others |
t hi nk have achi eved that.

MR. FOSKETT: | just want to -- one comrent,
especially on the ebay nodel. |If sonmeone posts a
negati ve feedback on sonebody on the ebay nodel, you can
never erase that. Wether it's right or wong, it stays
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on your record.

The only thing you can do is put a rebuttal
statenent underneath that. So, it's very easy for
sonebody to -- whether they win a dispute or |ose a
di spute -- to put that negative feedback out there, and
then you're stuck with it.

So, whether it's true or it's untrue, as a

mechani smfor a deterrent, | don't see it as being very
effective. It could be very detrinental

M5. POMERANCE: | think ebay's specific
mechanismis very flawed in the way it operates. It's a

good nechanism |t got themto be the world' s second or
third nost popular website, but it now offers a | ot of
room for inprovenent.

The other -- and there are a | ot of nodels
com ng out of people who are collecting coments, and
filtering the cooments, and applying all sorts of
algorithns to the cooments to make public records nore
credi ble than they are on ebay.

And so, we're going to see that happening
wi thin the next year or two. These are very well-funded
start-ups at this point.

The other point that | wanted to make is that
it is a small nunber of businesses that are causing a
huge anmount of the problem Mst of the experiences that
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|'ve had online have been very good, and sone have been
unbel i evabl y out st andi ng.

And the -- nost nerchants and peopl e who sel
online are really honestly trying to do a good j ob,
trying to take care of their custoners, aren't going to
argue with the custonmers, want to nake the custoners
happy.

And a big part of the issue is identifying the
ones that don't have this kind of attitude, and that's
where possibly we can use sone of the technology that the
internet offers to help identify these possibly
gquesti onabl e busi nesses.

MR. STEVENSON: Thanks. | would like to turn
to the guidelines question, and naybe the broadest way of
posing it is, are guidelines a good idea; and if so, who
shoul d develop -- and this was addressed, | think, in the
panel we've just heard.

But if there are those who weren't on this
panel had additional thoughts on that -- how -- what does
it mean to devel op guidelines?

VWhat -- if you were able to say, | think the
next practical step should be -- what is the next
practical step, and who should be taking it?

M5. POMERANCE: | think the next practical step
is for the FTC or appropriate governnental authorities to
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announce that they want proposals for what policies they
shoul d adopt, give industry a deadline for when they want
t he proposals, explain the process that wll be used to
review t hese proposals, and see what cones up.

| nmean, this has been great at stinulating
comment, and let's get sone specific, concrete proposals.
And then you can, sort of, do a nmenu approach as to which
you want to pursue.

M5. PIKE: | think expoundi ng on sonething that
Bar bara Wl | bery nmentioned earlier today is that the
admnistration's goal is to let the private sector |ead.

So, | do think if this is going to be a self-
regulatory initiative and an ADR proposed, it should cone
from business. And by FTC s pronpting, |'m sure that
will definitely help, and it will get nore conpanies
i nvol ved and conpli ant.

| do know that as you nentioned before,
busi nesses want to do a good job. They -- it's in their
best interest to do good work so the custonmer cones back
to their site.

MR. SKEHAN: Just briefly, I'mnot too sure
much needs to be done at this stage. | think what has
happened today and yesterday is very good. | think the
ongoi ng |iai son between FTC, and Departnment of Conmerce,
and t he European Conm ssion shoul d be conti nued.
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But when you | ook at the nunber of bodies that

are already working on this -- whether it's the TABD,

TACD, GBDE, this core group within the European

Comm ssion -- | think there is a lot of people working on
it. And | cone back to the suggestion earlier that there
shoul d be sone |ink.

A lot of this is happening in Europe. You're
devel opi ng sonme thoughts on it, as well. There should be
a better link, not just between the FTC, and Depart nent
of Commerce, and the European Comm ssion on a bil ateral
basis, but opened up to the public a little bit nore so
that the comments that conme in, both to your site in
advance of this congress or in workshop, and the comments
that go into the core group site that has been set up by
t he Conmm ssi on.

| think in sonme way that should be structured
so that coments can be made under different headi ngs but
fromboth sides of the Atlantic and further afield.

And then that -- kind of the Anerican policy-
makers take fromthat what they want and |l et the European
policy-makers take fromthat what they want.

But, ideally, they should be taking fromthe
same pool of coments, so that really neither party is
operating just -- that you' re not operating just in, kind
of , an Anerican context and getting nost of your comments
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from Aneri can contri butors.

And nor are we operating in a context in which
nmost of the comrents are com ng from European
contributors. | think that's really the way forward.

-- but widens to include nore than just this
bil ateral content.

MR, STEVENSON: | would be interested in people
-- interested in people's reaction to both the comments,
or what | -- as I'm-- as | filtered -- that it would be
hel pful to have a process maybe through a website for
maki ng the, sort of, input and the dial ogue nore
i nt ernati onal

And, second -- at least | took from your
coment -- that it should be an open kind of dial ogue.
Ils that fair, Paul? GCkay, reactions to --

MR. BHQJANI: Well, certainly, | would be very
supportive of that approach froman Australian
perspective to try and have a |ink whereby you have a
greater international dialogue on these issues so that
there is a common dat abase of issues and feedback
coments from which the various governnent agenci es can
draw. Yeah, | would just be very supportive of that
pr ocess.

M5. POMVERANCE: For those who aren't totally
famliar wwth it, the nodel by which the standards for
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the internet get developed -- the RFC s request for
coments, which then people go out and build systens that
operate this way -- there is a task force of working
gr oups.

And the working groups get forned as needed,
and they define their own topics. And they have a
commttee that's formed, and then they publish a draft
recomendati on.

And then people comment on that, and then it
makes it way fromone | evel of alnost hypothetical into,
okay, this is the recommendation of the commttee or the
wor ki ng group.

And it's called a recomrendati on because nobody
is forced to followit, and it can be |like HTTP was HTTP
1.0, and then there is a nore conplicated version of
t hat .

And so, as needed, these things conme up and get
out. And in order to get on the mailing list for these
wor ki ng groups, it's unbelievably easy. There is a
central site that says, here there are all the working
groups, and if you want to be on the nailing list for one
of them you just sign up on the internet.

And then you get all the internal back-and-
forth e-mails, so if you want to junp in, you can junp
in.
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And, possibly, I don't know that a nodel I|ike
that would be i mredi ately useful here, but it's wonderful
for international cooperation because everyone gets the
e-mails, and they can respond if they want.

And, possibly, there is -- usually, in this
kind of thing, there is a need for a noderator of the
mailing list; and that mght be a role that the
gover nment organi zations could play or in conjunction
Wi th industry, working on that.

But using the ability of the internet to nmake
t he comruni cati on much nore public, flat, and open is --
seens to be a hel pful thing here.

M5. BUSHEY: The only other comment | would add
to that is the fact that there is one -- one of the
things we need to nmake sure -- because |'ve seen other
coments cone in through the internet at the FTC, and
it's the sanme people that respond all the tine -- and to
make sure that there is a broad enough audi ence.

And |"msure that's probably the sanme case in
various different countries -- to make sure you've got a
good segnent.

And I'"'mgoing to use this because as | was
listening through yesterday afternoon and today, there is
one segnent that's not -- that really doesn't appear to
me to be addressed, and a Small Business Adm nistration
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representative brought that up

Smal | business is also a consuner. And with
all the, you know, small, you know, home-based busi nesses
and sone of the others, they are sone of the
entrepreneurs that are out there starting up businesses
on the internet.

But they also are a consuner, and | think they
can present sone issues on both sides. They're also the
ones that are possibly the nost problematic because they
don't understand sonme of the rules and regul ati ons or
understand how to deal, you know, with custonmer service
and are just trying to nmake their way.

MR, WLLKENS: | think -- I'"'msorry -- oh --
Mark W1l kens fromthe Joint Research Center and European
Uni on.

The -- one of the ideas behind the |aunching
this online e-conference forumis, indeed, to bring
t oget her the various players and stakehol ders and
experiences in this area.

| think when we tal k about guidelines, probably
there are also different type of guidelines we should be
| ooking at. Quidelines and codes of conduct, best
practice, guidelines on ADR systens because probably --
well, I'"'msure the conpanies who are left to inplenent
these guidelines will be different -- will be a different
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type of service conpanies.

And then | think an inportant issue is to
exchange information on real practical applications of
systens because | think it was nmade clear on one panel
today or yesterday that before, let's say, overregulating
or overspecifying guidelines, | think we should get
better enpirical evidence on the proper operation of
systens which are being built now and which are
oper ational already.

And then another issue related to guidelines, |
think, is an inportant one is the one on the technical
| evel. We should better understand, also, the technical
criteria, which would then disclose sonething to the idea
of RFCs and the ITF, for instance, is to identify
criteria which would allow the conpani es who built the
systens to specify better these systens. For instance,
internms of interpretability, security, confidentiality,
and this kind of point.

So, | think there are different type of
gui del i nes we shoul d be thinking about and the issue of
experience on exchangi ng experience and the real
applications and inpl enentations.

MR. STEVENSON:. Ckay. Are there thoughts on
that before | go on or -- let ne ask, actually, a
gquestion again -- maybe there is another answer.
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A good, practical next step would be -- are
there other particular things that people would say?

Paul nentioned sonme thoughts and Mark. Are there
ot her --

M5. PIKE: | just had a flashback to a couple
years ago, and | think it was when the Departnent of
Commerce was first developing their framework for e-
conmer ce.

They went around the country and had smal
group neetings, you know. | know there was one in
Chi cago, and there was one in Indiana in |Indianapolis.

| mean, nmaybe you should take this show on the
road fromthe Anmerican standpoint and get the people who
have their businesses in the garages to cone out. And
sonehow you' ve got to reach them and educate them and ask
them t hese questions, too, because as you said, the sane
pl ayers al ways seemto comment.

So, maybe you need to broaden the scope and not
only have that international franmework through an
internet website, but the |ocal garage guys, too.

M5. POMERANCE: | don't know that you actually
have to do nore than put up a website and request
coments from people. And then get the word out and
suggest to people that they advertise so that other
peopl e can see the comments that have been | eft and post
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their own comments.

Smal | busi ness owners, |I'msure, are perfectly
happy to go onto the website, put in sonme coments of
their owm, and leave. It will take themfive, ten
m nutes, and they don't have to even go to a neeting in
their local city or -- which they mght mss. And it's a
pretty | ow cost way of doing this, and you're just asking
t he peopl e invol ved what they want.

M5. BUSHEY: | very nuch disagree with --
like the first suggestion, but | very nuch disagree with
the other sinply because if you | ook at what happened
with the privacy seals. A lot of conpanies -- and | was
working with a ot of the privacy advocates who were
trying to educate conpanies. And being at that point in
time fromthe credit reporting, trying to educate credit
card grantors that they needed to put privacy, and they
didn't want to hear it.

There wasn't enough publicity, there wasn't
enough feedback, and a |lot of small businesses are -- you
know, even though they m ght be able to find that website
-- are intimdated by the fact that they're dealing with
t he governnent w thout some other -- you know, you think
sonme other forums -- Small Business Adm nistration,
sonebody else to help facilitate nmeetings where they can
t al k.
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MR. FOSKETT: | just want to say that | think
the idea of the website is great, and | think you can get
a ton of information off the internet.

| was just curious when | was surfing the
internet, | found from Australia, a National Alternative
D spute Resol ution Advi sory Council discussion paper on
t he devel opnents of standards of ADR

And | was wondering how the governnment in
Australia generated feedback that constituted the
devel opment of the paper. |It's 163 pages |ong, and
they're soliciting public comment up until July 31,
believe. So, if you could just -- yeah, that's -- | was
just curious.

MR. BHQJANI: | assune it will be on the
website because if you' ve got access to it, presumably
you got it off the website, as you were just saying.

So, certainly, | think the agency, NADRAC,
woul d have been asking for comments on the website but,
al so, they do have foruns fromtine to tinme, take the
show on the road, so to speak, into the different states
to try and devel op on a consultative basis those sorts of
guidelines. So, it would be a, again, an inclusive sort
of process devel opi ng that.

Can | just make one other conmment in terns of
practical steps forward? It's the sort of issue we were
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just talking about a little while ago.

Fromthe ACCC s perspective, |'mcertainly
very, very curious to try and see if there is a link
between the type of disputes -- and if we conme back to
this specific definition of consunmer disputes and the
types of redress that consunmers are going to | ook for,
and the inplications of that in devel opi ng gui delines for
ADR.

We've quite properly, | think, taken an
approach starting from Square One and saying, well, what
is the ideal ADR or dispute resolution systen? And
conparing it with the court nodel, but in the court nbde
and in an ideal world, an ADR systemwould try and cover
every contingency.

However, |'mwondering if there can't be
separate guidelines, and they m ght not be easier to deal
wi th guidelines on specific consuner-type transactions
where if sone of the inplicit comments that have been
made during the workshop are true, that consuners are
really only going to be interested in noney -- getting
their noney back -- or are only interested in, say,
specific performance. The product wasn't delivered, |
want the product delivered, thank you very nuch.

And what are the inplications of that for the
type of ADR systen? Do we need what m ght otherw se be a
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Rol | s Royce nodel of ADR systens to deal with those sorts
of issues? Are there better ways of dealing with those
types of disputes, especially if they are just nonetary
di sput es?

M5. POVERANCE: W tal ked to 200 conpani es
about what kind of problens people conplain about, and
nmost everybody said where there is a conplaint, it's --

t hey have had at | east some conpl aints about shi pping
pr obl ens.

So, whatever we decide about small businesses,
we're al so mssing the shipping conpanies here. And, of
course, it's not clear when the consunmer blanmes the
shi ppi ng conpany versus when they take it out of the
package, break it, and claimit was a shipping problem

But, | nmean, these are fairly nundane ki nd of
type transactions that you can have rules for. And on
your previous point about other nodels, there are
voluntary nmenbershi p groups that websites bel ong to.

Certainly in New York, there is New York New
Medi a Associ ation, which is very big, and |I'm sure you
can scratch the surface and find plenty of themin the
rest of the country.

And you could ask them for their positions on
di spute resolution, and then they would go to their
menber shi p and have a neeting on it or sonmething. And if
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you got theminvolved early on, you would get an awf ul
| ot of exposure that way.

MR FURSCH: It's very interesting in taking a
| ook and | ooking at the potential that we're |ooking at
towards guidelines. Those of us who are inplenenting at
this point ADR prograns, both online and offline, are, of
course, taking the precepts of ADR fromthe offline world
-- the real marketplace -- and adapting those sane
principles to our websites, providing the type of
information that wll give the consuner the opportunity
to make the type of choices and the infornmed choices that
they have to make if they're going to go to ADR as a
mechani sm for redress.

The bi ggest problemthat we see is the fairness
i ssue -- of how the consuner is going to be able to have
a choice in the ADR providers since | believe nost of the
ADR providers are going to go with those precepts that
have been established in the past.

It's a matter of delivery, and that's one of
the concerns | think our conpany and ot her conpani es
m ght have. And, ultimately, we have to find a way that
t he consuners can have a choice in which provider they
want to use.

MR. HENGESBAUGH: | apol ogi ze for not being
here earlier, | just stepped in. But just the nention of
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gui del i nes the past couple coments is -- oh, I'mBrian
Hengesbaugh, at the Departnent of Commerce.

| was just wondering -- one of the interesting
things | thought cane out of this two-day discussion were
the three presentations by the online service providers.

And t hi nki ng about doi ng guidelines, I'm
wondering if at this stage of devel opnment of the market
i f doing guidelines right now really nmakes sense.
mean, you think about Cybersettle, and you conpare what
they're doing to what Square Trade is doing. And you
think about it, they are very different approaches.

Cybersettl e doesn't even have an arbiter or a
third party involved. It's really just a technology --
just sort of to facilitate the two parties to get
t oget her.

And so, |I'm wondering what your thoughts are on
whet her doing guidelines at this stage can actually be
done and, sort of, at a level of detail that's actually
meani ngful ; and, yet, done in such a general way, that
you're not really going to stifle the various approaches
that the market m ght conme up with

MR. SKEHAN: And | woul d agree absolutely with
this. | really -- | have great difficulty with any sort
of -- I"msorry, back up. The current process that's
underway in the European Conm ssion is one that we agree
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with, which is |ooking at guidelines.

But the explicit conclusion of that process
will not be regulation but a set of recomendati ons which
you can take or | eave.

And | don't think there is any harmin that. |
think there is a good idea of sense in actually trying to
evol ve what guidelines mght be, so long as at the end of
the day, they are not used to cut off conpanies from
devel opi ng what they want, so that it's still a voluntary
systemthat you apply to it.

And comng on to the Part B of the question
with regard to certification of ADR, we would totally
di sagree with that at this stage because | think that
there is a stage further, which at this stage of
devel opnent of this particular service, is totally
unwar r ant ed.

And you're in real danger there of setting up
sonething that will sinply cut off the devel opnent of
interesting systens, which in six nonths down the road,

m ght be fantastic systens; but which now you m ght | ook
at and say, no, that doesn't fit our guidelines, we won't
certify you.

So, | think guidelines is one thing,
certification is entirely different.

MR. FURSCH: No, we would totally agree with
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what you have to say. But at this particular point, |
don't know if guidelines would do a |ot.

| think that conpanies |like ourselves who are
providers now who are in -- actually init, up and
runni ng, have found that by taking the basic precepts of
of fline ADR and applying themto the online situation
that all we are doing is making an extension of that
particul ar things which have been traditional in the past
or still traditional on the Net. |It's just the way you
deliver it.

And we found that instead of going to a
particul ar mechanismlike sonme of the other conpanies
have, that we have a programthat goes through all the
mechani snms and gi ve each of the -- gives the consuner a
choi ce on which one he wants to go wth. And,
ultimately, the choice that if one doesn't work for him
he can choose anot her.

So, you know, guidelines at this point -- you
know, general guidelines mght be sonething to think
about, but | think the precepts of ADR which we have used
in the past offline and we're all famliar with -- it's
just a matter of translating those into the technol ogy
and maki ng sure that the consunmer knows all about them

And we've gone to great lengths to put the
expl anations, Q and A's and everything in there, so we're
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hopi ng that the consuner will have a choice, that he has
a pretty good idea of what he's getting into.

M5. M THAL: One of the things we've heard over
the past two days is that there are sone groups that are
devel opi ng gui delines for online ADR -- the European
Comm ssion -- and we heard from AAA that they're al so,
kind of, |ooking at guidelines for the online world.

And I'mjust wondering if anybody has any
experience in that process, and what are sone of the
different issues on the online world? | nean, sonme of
the guidelines we've seen in the offline world are pretty
general, like the, you know, independence, and
inpartiality, |ow cost.

And do these issues translate well to the
online world, or are there any special or unique things
about the online world where we need to, kind of,
reexam ne -- or the stakeholders that are | ooking at
t hese i ssues need to reexam ne those guidelines?

MR. SKEHAN: Just one point that | nade earlier
-- and just to repeat it under this heading -- and that
is the question of representation, which is one of the
principles in the offline system

But | think when you translate that into a
di spute between a Finnish shoemaker and a South American
supplier of machinery, the principle of representation in
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that sense is one that either is going to cost an
absolute fortune -- and | think there are el enents of
that that need to be thought through.

And | hope that that's what this core group
over the next six nonths, actually, gets to work through.
And then the results of this question of independence,
whi ch we have difficulty wth.

| think there are issues there that need to be
t hought through as to the question of cost. Cbviously,
you want sonething that's reasonably | ow cost, but |
think that has to be thought through, as well.

MR, STEVENSON: Paul, you comrented on the
guestion of certification. And | -- this canme up a
l[ittle bit earlier, but I would be interested in
peopl e's thoughts -- | guess other people's thoughts
on the certification issue and, also, on whether there
woul d be a value to | ooking at auditing, if not
certification.

Soneone asked about the Magnusen- Mbss warranty
procedure, and whether it -- there was anyone certified
under it. And, actually, it does not require the
peopl e be certified, but there is a provision for sone
audi ti ng.

Wul d that be useful, together with the concept
of people taking action when -- for deception agai nst
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seal prograns or ADR providers who are not living up to
their prom ses?

MR. BHQJANI: | think we would, |ikew se, be
concerned about the certification process at this stage
as a neans of stifling conpetition between service
providers. And that would be just too early in the stage
to try and get into deciding who is and isn't appropriate
to provide that sort of service.

On the other hand, | think it does cal
for a type of vigilance by | aw enforcenment agencies
to be able to try and take action agai nst people who
are setting thensel ves up as service providers when
in fact, they're nothing nore than a shamor a scam
artist.

So, | think, perhaps, because there isn't a
certification process, it puts a bit nore of an enphasis
on | aw enforcenent agencies in cooperation on that front
to try and assist consuners get credible outconmes from
servi ce providers.

M5. POMERANCE: There are several websites that
|'ve conme across that encourage consuners to fill out
conpl aint forns agai nst conpanies. And they fonent
di scord agai nst conpanies in their approach. It's very
anti - business, and then they claimthat they will help
represent you agai nst business. And, actually, there
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isn't a whole | ot behind them

Now, they can get a lot of traffic to their
websi tes and nmake noney off of advertising banners this
way, but they're basically wasting consuners' tine, and
they're certainly raising fal se expectations. And | was
wonderi ng what the governnment view on these sort of
i ndi viduals or websites is.

M5. MTHAL: |I'mjust a little bit curious
about sonething |I've heard over the last two days. W' ve
heard about a |ot of new seal progranms, and | guess
that's a formof, kind of, private certification of
progranms, if you wll.

And I"mjust curious as to what people's
t houghts are on how we can educate consuners about these
seal prograns, or how are consunmers going to know the
difference between a Square Trade seal, and a Cybersettle
seal, and a BBB seal ?

M5. PIKE: | don't know if | have an answer,
but I -- because | share the same concerns. And | was
very interested in the research you nentioned today when
you tal ked to 200 consuners, and a lot of them really
smal | businesses, didn't really have nmuch faith in the
seal prograns.

And |'ve heard that, too. | think once there
are too many out there, it gets confusing for consuners.
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They becone neaningless. Right now, | don't think
consuners know a whole |lot of -- about the seals that
exi st today.

VWat's the difference between a BBB online seal
and the Good Housekeeping seal? | nean, are any of the
seals paid for, and which ones are not? And, in essence,
aren't they all paid for, you know?

MR. FOSKETT: In our research in going to

different websites, | nean, basically, the seal is a
noney- maker for a conpany. |It's convincing a conpany
that if you use nmy seal, it will attract nore business to

your site because, basically, there will be consuner
confi dence because you have ny seal

But, basically, the consuner doesn't know who
you are, so the seal really doesn't do you any good, but
it's a noney-maki ng, you know, for somebody to sell that
seal to sonebody el se.

| know the Better Business seal works in that
when you click on to the Better Business seal, it wll
direct you to the conpany, and you will get a profile of
the conpany, and you will be able to exam ne whet her
there is any conplaints or not. So, in that respect, it
woul d wor k.

MR. HENGESBOUGH: Just one interesting point, |
think -- this is a very interesting area fromwhat |'ve
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seen because there is a very sophisticated | evel of
incentives that are built into this.

If a BBB online, essentially, has no value to
it froma consunmer's perspective, if it's very weak on
consuner protection and doesn't really work, | think that
nmessage can get out.

And | think those people are very concerned
about their reputation. And so, | think they're going to
be vigilant about preserving the integrity of their
reputation, and they will have an incentive to do a good
job with what they're doing.

And if they don't, fromwhat | understand that
there is a nunber of sites that consunmers and ot hers set
up -- sort of, anti-conpany sites where they can, you
know, put out a lot of information about conpani es where
they go wong. And | think that the internet really
enabl es people to have a greater voice than they have had
bef ore.

| don't think it's necessarily a perfect
system but | think that there are, sort of, incentives
built in to make sure that the BBB onlines of the world
really work. So --

MR, STEVENSON: Qur coll eagues fromthe
Depart ment of Commrerce who got the |ast word, yet again.
Thank you very much. | appreciate every one in the group

For The Record, Inc.

Wal dorf, Maryl and
(301) 870- 8025



© 00 N oo o b~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

participating, we're going to start off again in just a

f ew m nut es.

Thanks.

(Wher eupon, at 4:50 p.m,

concl uded.)
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