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Copies may be inspected at the Federal
Trade Commission, Public Reference
Room, Reom 136, Sixth Street and
Pennsyivania Ave., NW, Washington,
DC, or at the Office of the Federal
Register, 800 North Capital 5t., NW,
suite 700, Washington, DC,

{1} * kR x

{2} For loose-fill cellulose. the tests
must be done at the settled density
detarmined under paragraph 3 of ASTM
C 739-91, “Standard Specification for
Cellulosic Fiber (Wood-Base] Loose-Fill
Therma! Insulatien.” This incorperation
by reference was approved by the
Director of the Fedleral Register in
accordance with 5 U.5.C. 552{a) and 1
CFR Part 51. Copies of the fest
procedure may be obtained from the
American Society of Testing and
Materials, 1816 Race Strect,
Philadelphia, PA 19103 Coples may be
inspected at the Federal Trade
Commission, Public Reference Room,
Roem 130, Sixth Strest and
Pennsyivania Ave ,NW Washington,
DC. or at the Office of the Federal
Register, 800 North Capital St.. NW,
suite 700, Washington, DC.

x * * * *

{b) Aluminum foil systems with inore
than one sheel must be tested with
ASTM C 238-89 [Reapproved 1893} or
ASTM C 97890, which are
incorporated by reference in p ragraph
{a) of this section. The tests must be
done at a mean temperature of 750
Fahrenheit, with a temperature
differential of 30° Fahrenheit.

* * * * %

(d} For insulation mater la” h foil
facings, vou must test the R-value of the
material alone {exciuding any air
spaces) under the methods listed In

paragraph (a} of this section. You can
also determine the R-valus of the
materiai in conjuncticn with an air
space. You can use one of two methods
o do this:

{1} You can test the svstem, with is
air space, under ASTM C Z‘m—'oé)
{Reapproved 1893} or ASTM C 976-90,
which are incorporated by reference in
paragraph {3} of this section, If vou do
this, you must foliow the rules in
paragraph (a] of this section on
temperature, aging and settlad density.
% * * * *

3. Section 460.10 is revised to read as
follows:

§460.10 How staiements must be made.

All statements called for by this
regulation must be made clearly and
conspicuousty. Among other things, you
must follow the Commission’s
enforcement policy statement for clear
and conspicuous disciosures in foreign

tanguage advertising and sales
materials, 16 CFR 14.9,

4. The “Appendix to Part 460~
Enforcement Policy Statempent for
Foreign Language Advertisifiz” is
remoy ed

. Anew Appendix is addc,d. to read
as fcﬂows.

Appendix to Part 460—Exemptions

Sretion 18k ‘"t Federal Trade
Commission \Ct, 151 :.(1. 57afal(z)
anthiorizes the L(,‘:‘hmlSSiGn o exempt a

ss of persons from ali or part of
i oulation rule if the Commission
finds that appzmuilon of the rule is not
necessary to prevent the unfsir or deceptive
acts or practices to which the rule relates, In
respoase to petitions from industry
representatives, the Commission has granted
exemptions from specific requirements of 16
CIFK Part 260 to certain ciasses of seliers.
Some of these exemptions are conditioned
upen the performance of plternative actions.
The exemptions are limited to specific
seciioas of Part 460, All other requirements
of Part 460 epply to these sellers. The
oxemptions are summarized below. For an
u‘niOIl o the scope and application of
eiiplions, see the formal Comnission
ons in the Federal Register cited at the
feach exemption.
i Manufacturers of perlite insulation
products thet have an inverse relationship
between R-value and density or weight per
square oot are axempted from the
requirements in secticas 460.12{b}{2) and
460.13{c){1) that they disclose minimum
weight per square foot for R-values Hsted on
labeis and fact sheets. This exemption iz
concitienad upon the alternative disclosure
s gnd fact sheets of the maximum
T per wulre loot foz' C(_l.h ‘{-ml

‘Tom thﬂ Pequ
they label these b
5. 46 FR 22180 {165
» home sellers are exgmpted £
he requirement in section 360, 18{al
hey disclose the type and thickness of
the insulatior when they make 2
representation in an advertisement or other
i terial sbout the R-va i
sulution in 4 new home:

"’j b “f‘q'n“f‘m"m that they disciose in an
ement or sther promotional materiat
the R-value explanatory statement specified
in soction 460.18(z] or the savings
explanatory statement specified in section
465 13D, conditioned upon the nmwed
seliers sllematively disclosing the
appropriate explanatory statement in the
sales nontract a%nng with the disclosures
required by sootion 460016,

() the reguirement that they make the
(ii:»(.msufcs specified in section 460.19{c) if
they clalm that insulation, along with other
products s 2 new home, w‘il cut fuel bills
or fuel use; and

{4} the requirement that they include the
reference to fact sheets when they must
disciose the R-value explanatory statement or
the saviags claim explanatory statement

under sections 460.18{a} or 460,19},
respectively.

The exemptions for new home setlers also
appiyv to home insulation seliers other than
new home sellers when they participate with
a new home seller to advertise and promote
the sale of new homes, provided that the
primary thrust of the advertisement or other
promotional material is the prornotion of new
homes. and not the prometion of the
insulation product wi} FR 31192 {1883).

» Commission,

By directicn of 1}
Donald 8. Clark,

oy

R Doc. 967528 Flied 5-27-95: 8:45 am]

BILLING CODE 6750-01-P

16 CFR Parts 801 and 802

Premerger Notification; Reporting and
Waiting Period Requirements

AGENCY: Federal Trade Commission.
TioN: Final rule.

SumMMARY: The Commission amends the
premerger notification rules that require
ihe porties 1o cerlain mergers or
acquisitions to file reports with the
Federal Trade Commission and the
Assistant Atiorney General in charge of
the Antitrust Division of the Department
of justice and to wait a specified period
of time Lefore consummating such
transactions. The reporting and waiting
pericd requirements are intended to
emb]e these enforcement agencies to
determine whether a proposed merger
or acquisition may violate the antitrust
jaws if consummated ang, when
appra'zriate to seek a preliminary
metion in federal court to prevent
consummaticn,

These amendments Consis
rules that define or create o
the requirements imposs
Scott-Roding Act. Thess
l»pes of transactions that are in ‘h

ordinary course of business of the _

pames to the iransaction and are
exempt under section 7A{c){1) of the
Hart-Scott-Rodino Act. They alsa
provide several new exemptions under
section 7A[d){2)(B] for certain types of
acquisiiions of realty ana carbon-based :
ineral reserves that are not likely to
violate the antitrust laws. These rules
are designed to reduce the compliance
burden on the business community by
eliminating the applivation of the
netification and wailing requirements {o
a significant nuniber of transactions that

ars uniikely 1o violate the antitrust laws,
They will alse allow the enforcement
agencies to focus thelr resources more
effectively an those trensactions that
present the potential for competitive
harm.
EFFECTIVE DATE: April 29, 1996.
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FOR FURTHER INFORMATION CONTACT: John
M. Sipple, Ir., Assistant Direcior, or
Melea R. Epps, Attorney, Premerger
Notification Office, Bureau of
Competition, Room 303, Federal Trade
remmission, Washington, DC 20580
Teiephone: (202} 526~3106.

SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

These amendments to the Hart-Scott-
Rodino premerger notification rules are
designed to reduce the burden of
reporting on the public. The
Commission has determined that none
of the rules is a maior rule, as that term
is defined in Executive Order 12291,
The amendments will not result in any
of the following: an annual effect on the
economy of $100 millicn or more; a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in the domestic
market. None of the amendments
expands the coverage of the premerger
notification rules in a way that would
affect small business. Therefore,
pursuant to § 805(b} of the
Administrative Procedure Act, 53 U.S.C.
605(h), as added by the Regulatory
Flexibility Act, Pub. L. 86354
(S8eptember 19, 1980). the Federal Trade
Commission has certified that these
rules will not have a significant
econormic impact on a substantial
number of small entities. Section 803 of
the Administrative Procedure Act, 5
11.5.C. 603, requiring a final regulatory
flexibility analysis of these rules, is
therefore inapplicable,

Background

Section 7A of the Clayton Act (“the
act”), 15 U.8.C. 18a, as added by
sections 201 and 202 of the Hart-Scott-
Rodino Antitrust Improvements Act of
1978, requires parties to certain
acquisitions of assets or voling
securities to give advance notice to the
Federzl Trade Commission (hereafter
referred io as “‘the Commission”) and
the Assistant Atiorney General in charge
of the Antitrust Division of the
Department of justice (hereafter referred
to as “the Assistant Attorney General”}.
The parties must then wait certain
designated periods before the
consummation of such acquisitions. The
transactions to which the advance
notice requirement is applicable and the
length of the waiting peried required are

set out respectively in subsections {a)
and (b) of section 7A. This amendment
to the Clayton Act does not change the
standards used in determining ihe
legality of mergers and acquisitions
uader the antitrust laws.

The legislative history suggests
several purposes underiying the act.
Cangress wanled to ensure that certain
acquisitions were subjected to
meaningful scrutiny under the antitrust
laws prior to consummation. To this
end, Congress intended to eliminate the
“midnight merger” that is negotiated in
secret and announced just before, ar
sometimes only after, the closing takes
place. Congress also provided an
opportunity for the Commission or the
Assistant Attorney General (who are
sonmelimes hereafter referred to as the
“sntitrust agencies” or the "enforcement
agencies”) to seek a court order
enjoining the completion of those
transactions that either agency has
rezson to believe would present
significant antitrust problems. Finally,
Congress sought to facilitate an effective
remedy when a challenge by one of the
enforcement agencies proved successful.
Thus, the act requires that the antitrust
agencies receive prior notification of
certain acquisitions, provides tools to
facilitate a prompt, thorough
investigation of the competitive
implications of these acquisitions, and
assures the enforcement agencies an
opportunity te seek a preliminary
injunction before the parties to an
acquisition are legally free to
consummate it. The problem of
unscrambling the assets after the
transaction has taken place is thereby
reduced.

Subsection 7A(d)}{(1) of the act, 13
11.5.C. 18a(d}{1}, directs the
Cominission, with the concurrence of
the Assistant Attorney General and in
accordance with 5 U.5.C. 553, to require
that the notification be in such form and
contain such information and
documentary material as may he
necessary and appropriate to determine
whether the proposed transaction may,
if consummaled, violate the antitrust
laws. Subsection 7A{d}2) of the act, 15
11.5.C. 18a(d){2), grants the Commission,
with the concurrence of the Assistant
Attorney General and in accordance
with 5 U,5.0. 553, the authority to (a)
define the terms used in the act, (b}
exempt from the act's notification and
waiting period requirements additional
classes of persons or transactions which
are not likely to vioiate the antitrust
laws, and {c} paescribe such other rules
as may be necessary and appropriate to
carry out the purposes of section 7A.

The Commission, with the
concurrence of the Assistant Attorney ~

General, promulgated implementing
rules {“the rules”} and the Notification
and Report Form (the “Form”} and
issued an accompanying Statement of
Basis and Purpose, all of which were
published in the Federal Register of
July 31, 1978, 43 FR 33451, and became
effective on September 5. 1978,

The rules are divided into three parts
which appear at 16 CFR Parts 801, B0Z,
and BG3. Part 801 defines a number of

the terms used in the act and rules, apgd . .on-nmes

explains which acquisitions are subject
to the reporting and waiting period
requirements. Part 802 contains a
number of exemptions from these
requirements. Part 803 explains the
procedures for complying with the act.
The Form, which is completed by
persons required to file notification, is
an appendix to Part 803 of the rules.

Changes of a substantive nature have
been made to the premerger notification
rules or Form on eleven occasions since
they were first promulgated: 44 FR
86761 (November 21, 1878): 45 FR
14205 [March 5, 1980); 46 FR 38710
(July 29, 1981); 48 FR 34427 (July 28,
1983); 50 FR 38742 {September 24,
1985}; 51 FR 10368 (March 28, 1986); 52
FR 7066 (March 6, 1987); 52 FR 20058
{May 29, 1987}, 54 FR 21425 (May 18,
1989); 55 FR 31371 {August 2, 1990);
and 60 FR 40704 [August 9, 1995). The
current amendments interpret the act
and expand the current palicies of the
Commission's Premerger Notification
Office regarding transactions in the
ordinary course of business that are
exempt from the notification and
waiting requirements of the act. They
also inciude several new exemptions for
acquisitions of certain types of real
property assets and carbon-based
mineral reserves,

Comments

These amendments reflect extensive
analysis of comments received in
response to the notice of proposed
rulemaking published by the Federal
Trade Commission, in consultation with
the Assistant Attorney General, in the
Federal Register of July 28, 1985, 60 FR
38930, The notice contained the current
amendments in a proposed form and
provided 60 days for interested persons
{o submit comments on the proposed
rules. During the 60-day period 29
cominents were received. In addition,
three new comments and one
supplemental comment were received
after the expiration of the comment
period. The eommenters are identified
below.
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Num- The commenters generally favored the  Cffice. Amended § 802.1 represents
ber of Commenter Date of adoption of the exemptions but also interpretations of section 7A(c){1) made
com- comment  advocated the expansion of certain of by the Premerger Notification Gifice
ment the proposals to include exemptions for  over the years, and it also broadens
’ American Courcil of Lite a/7.05 other types of transactions which. they these interpretations to exempt
Insurance. argued, raise few competitive concerns.  additional classes of acquisitions of
2 Heller £hrman White & gri5ms  The final amendments contain revisions  goods that qualify as transfers in the
MeAuliffe. to the proposed rule that address certain  ordinary course of business and thus are
3 Fillsbury, Madison & Q/26/95 commenters’ concerns and exclude from  unlikely to violate the antitrust laws.
Sutre on behaif of the reporting requirements additiona Amended §502.1(a) preserves the
- Cheveen Corporation. . trapsactions that the Commission and concept of existing § 802.1(h] and makes
4 The Perkin-Elmer Cor- S2195  the Assistant Attorney General found the exemption unavaileble for
; Atl%?-,rt?ch%ri‘éhfieid o gomgs W 1111';;;(9‘!_\-}0 violate the amigw?; a=cq:1isit:;ons‘ ?f allor sgbstaﬂlﬁa}}_\f all of
pany. laws. A few of the comments cgutmned e assets of an gperating unit. )
6 pilisbury, Madison & g5 Sugzestions that were outside the scope Operating unit is defmeéf as “‘assets that
Sutro. of the proposed rulemaking; these are OPefated by the e_xcqgared person as
7 General Motors Cor- /28195  suggestions may be considered by the a business undertaking in a particular
poration. Commission in future rulemaking location or for pasticular products or
8 Boult, Cummings. S/08/95  affnrts, services.” The sale of all or substantially
Conners & Berry. . all of the assets of a business
9 Section of Antirust Law o895 Statement of Basis and Purpose for the  ynderaking is generally equivalent to
of the American Bar Commission’s Revisions %a}the ithe sale of 2 business. Amended
14 Ford Motor Company ... §/08/95 .A;ufl_l?rlt}f: The Federa! Araue'Commzss;og' u:’} mr_}S@g Li.»‘g Eqmw ento 2'1 ;rx;Ls:‘mee,s
12 BelSouth Corporation ... /08/05 with the foncurrtnee of ??}e Assistant ara not o ihe (J[;ulﬂd!’f: £ourse and thus
13 Equipmant Leasna As- 8/29/35 Attorn ,cfmm prc-mmgi?tes ti;u}:;_e . are ‘not e.xemgt}:mm the pn}or
cociation of AMerca. I . mh "C. uifa prvu:;,v:fi fl(?hl.m._‘tia_n ) nai;m:anpn oaéggatm@s of m.e aci.
14 Aorald A Bloch of 9709/95 ;:nea Emf,narft "Qfﬁf\t‘f}‘?_’ Ald] ?f .11&4(71\33&0?’- Amex}ued §£>t}2:2_aklsa def}nes
McDermot!, Wil & Ack.13 U ‘b“":‘?‘[‘”' as added by sochion categories of acquisitions of goods that
Emery. 201 ol ’tj’L“f Har"‘-'ffm‘gff‘j‘_m.}‘ﬂ‘mft‘?bi L are deemed to be in the ordinary course
15 Arter & Hadden on be- giogies  provements Act of 19761 ub. L. 54435, of business and are therefore exempt
90 Stat, 1390. : 3 i g . s i
half of Kennecott Cor- from the notification requirements.
poration. The five amendments to the adividual review of transactions such
16 L.5. Chamber of Com- §/29/85  premerger notification rules—=&§ 802.1, as typical acquisitions of new goods and
merce. ) 802.2, 802.3, 802.4, and 802.5—describe CHT%Eﬂt suppi)gs is gengrally
16A U.ie%?;a%?‘e;rpg"?;xél 11/4/95 ce'ﬂaiz} zyp?i of acquisitions thathare unnecessary hecause buying and se_lling
Commanta) exelmpt or are nolt exempt from the goods is t'he 25SEN0E o_f.manuchiurmg,
17 Rinchart & Associates. /28105 notification requirements of the act, wholesaling, and retailing businesses.
(rwestment Forestry. They replace and ex?and existing Sales in the erdinary course of business
18 Tienbariand (nvestment aoges  §802.1, which describes certain should not in ahy way diminish the
Services, LLO. applications of the exemption granted capacity of the selling firm to compste,
19 O'Meiveny & Myers on g/mo/es by section 7Afc1) of the act for Amended § 802.1 provides that
behalf of Marriott acquisitions of goods or realty certain acquisitions of used durable
International, inc.. transferred in the ordinary course of goods qualify for exemption from the
20 American Hospital Asso- | 9/28/95  business. Revisions to § 801.15 define repotting requirements as trensfers of
o1 Wg?gggisc"ai s 0120/ whez‘z t'h‘e aggregation rules apply to gccgls in the ordinary course of .
Manges i b acquisitions covered by these rules: business. These gxemp:tzons for specific
2 atham & Watkins ... opges Lriteria forthe '}?la‘r}es. Section 7A{c){1}  types ef acquisitions of used durable
23 imernational Gouncll of amags O the act exempts “zcquisitions of goods acknowledge that certain transfers
Shopping Centers. goods or rezlty transferred in the el productive assets that are not the sale
24 Colorado Ol & Gas As- g/oms  ordinary course of business.” Existing of an operating unit are made in the
sociation. § 802.1{a) interprets this statutory ordinary course of business. For
25 ITT Corporation ... |  $/27/65 language to apply the exemption to example, an equipment leasing
26 American Hotel & Motel 8/28/95 acquisitions of voting securities of company may be acquiring used durable
Corporation. entities holding oaly realty, Existing goods as current supplies, or the seller
27 American Transport As- 9/28/95  §g802.1(b} denies the exemption to the  may be replacing these assets to increase
o8 N;?gé:'?: dzfpﬁr?jzr:ta' gpans  Sale of goods or real prager_tgu;-;,;zzsrr--:931-;,.:;-\:32’_::*-;::;;ra(.ie capacity and to improve
Energy Producers. entity if they constitute “all or efficiencies. However, many used
0g { atham & Watkins en 106705 Substantially all of the assets of that durable goods acquisitions invelving
behalf of Host Marriott entity or an cperating division thereof”  productive assels are not within the
Corporation. unless the entity qualifies for the ordinary course of business and thus are
30 Forest Investment Asso- 0/28/95 exemption under existing § 802.1(a) not exempt under § 802.1.
ciates. because its assets consist solely of real New §§802.2 (concerning real
31 National Association of 11/2/85 property and assets incidental to the property assets] and 802.3 {concerning
Real Estate Invest- ownership of real property. carbon-based mineral reserves) are
ment Trusts. The reportability of transfers in the based on the Commission’s autharity in
a2 Assgf";ﬁgna%m‘;ﬁze 21118 ordinary course of business has long section 7A(d)(2)(B) of the act to exempt
Pians. been a frequent source of questions from  transactions that are unlikely to violate
the public to the Premerger Notification  the antitrust laws. These sections
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provide exemptions for certain
acquisitions of assets that are abundant
and are used in markets that are
generally unconcentrated. These twa
factors make it unlikely that a transfer
of these types of assets will have
anticompetitive effects. It is thus not
necessary to examine each individual
transaction to determine if it will violate
the antitrust laws.

Tg accommodate parties who choose
to structure their transactions as
acquisitions of voting securities rather
than as acquisitions of the underlying
assets, new § 82.4 exempts acquisitions
of voting securities of issuers holding
assets of two types: {1) assets, the direct
acquisition of which is exempted by
saction 7A(e){2) of the act or §§802.2,
802.3 or 802.5 of the rules, and (2}
assets, the direct acquisition of which is
not exempt by section 7A(c)(2) of the act
or 6§ 802.2, 602.3 or 802.5 cf the rules,
that are valued at $15 miliion or less.
The exemption for the acquisition of the
voting securities of an issuer holding
assels, the acquisition of which is
exempt under section 7A{c)(2)~bonds,
mortgages, deeds of trust and ather
obligations that are not voting
securities—is designed to provide the
same treatment for the direct acquisition
of such assets { a transaction which is
already exempt from the reporting
requirements) and the acquisition ofthe
voting securities of an issuer holding
these assets. )

New §802.5 exempts acquisitions of
investment rental property assets, the
acquisition of which is not already
exempted by §802.2. Section 802.5 is
hased on the use to which buyers will
put the acquired assets. The
Commission believes that the
acquisition of investment rental
property assets—defined in § 802.5{b} as
real property that, except for limited
circumstances, will be rented only to
entities not included within the
acquiring person and will be held solely
for rental or investment purposes—is
unlikely to violate the antitrust laws.

Sections 802.1 through 802.5 are
based on the Commission’s authority in
section 7A(A)2¥A) of the act to "define
the terms used it fsection 7A]” and
sections 7A{d)(2) (B} and {C) to “exempt

. . transactions which are not likely to
violate the aniitrust laws' and to
“prescribe such other rules as may be
necessary and appropriate to carry out
the purposes of [section 7A]." These
exemptions, of course, relate oniy to
premerger reporling, and transaciions
sxempted from the reporting
requirements by the new rules remain
- subiect to the antitrus laws.

The Commission is aware that even
with the significant coverage of the new

rules, the exempt status of many
transactions will remain unaddressed.
These rules do not and are not intended
to interpret or apply to the entire
statutory:exemption created by section
7A{c}1). For example, certain
acquisitions of credit card receivables
may qualify for exemption as transfers
in the ordinary course of business.
Persons who desire advice on the
exempt status of any transfer of goods,
realty or other assets may contact the
Premerger Notification Office, Bureau of
Competition, Room 303, Federal Trade
Commission, Washington, DC 20580, ar
phone (202) 326-3100.

1. Section 802.1: Acquisitions of Gocgds
and Reglty in the Ordinary Course of
Business

Section 7Alc)1) of the act exempis
“acquisitions of goods or realty
transferred in the ordinary course of
business.” Amended §802.1 provides
that an acquisition of ali the assets of an
operating unit is not an acquisition in
the ordinary course of business. It also
defines certain acguisitions of goods
that are in the ordinary course of
business aznd therefore exempt from the
reporting requirements. This section
primarily covers exemptions for certain
acquisitions of goods. Exemptions for
the acquisition of certain types of realty
are set out in new § 802.2. The realty
exemptions are not subject to the
exclusion for acquisitiens of an
operatiné unit. .

Amended § 802.1 defines four
categories of acquisitions of goods:
acguisitions of an operating upit,
acquisitions of new goods, acquisitions
of current supplies, and acquisitions of
used durable goods. The section states
whather and under whal circumstances
each type of acquisition is exempt.
‘These tour categories of asset
acquisitions are not comprehensive. As
noted above, some asset acquisitions
may not fit neatly into any of these
defined categories.

Amended § 802.1 has four paragraphs:
Paragraph {a) denies the ordinary course
of business exemption to any transfer of
goods and realty that is equivalent to the
sale of a business. The next three
paragraphs define acquisitions of goods
that mav he exempt. Paragraph {b)
exempts the acquisition of new goods,
and parapraph (] exempts the
acquisition of current supplies.
Paragraph (d} defines certain transfers of
used dutable goods that are within the
ordinary course of business. These
include: (1) transfers to and from bona
fide déalers, resellers or lessors; (2]
transfers by an acquired person that has
replaced the productive capacity of the
assets being sold; and {3) transfers by an

acquired person that has outsourced the
management and administrative support
sergi::es provided by the goods being
sold.

In determining whether a given
acquisition of goods and realty is in the
ordinary course of business and is
thersfore exempt under a provision of
amended § 802.1, one must first
determine if the assets are substantially
all of the assets of an operating unit. i
the assets being sold comprise all or
substantially all of the assets of an
operating unit of the seller, the inquiry
ends there, and the acquisition is not
exemyt as a transfer of goods or realty
in the ordinary course of business. If the
assets do not constitute all or
substantially all of the assets of an
operating unit, then the goods should be
classified as either new goods, current
sup})iies or used durable goods.

The organization of §802.1 is
intended to make it easier to identify
routine acquisitions that meet the
criteria of section 7A(c}{1}) foran
exemption as an acquisition of goods
transferred in the ordinary course of
business. Sales of new goods and
purchases of current supplies are R
frequent. The objective of the businesses N
covered by paragraphs (b) and (¢} is to
buy, sell or lease such goods and
supplies; thus such transactions meet
the common meaning of transfers in the
ordinary course of business. Exempting
these transactions facilitates
acquisitions of new goods that normally
expand the supply of products or
expand productive capacity and
therefore do not tend to lessen
competition. In contrast, acquisitions of .
entire operating units are not within the
common meaning of “ordinary course”
and have the potential to concentrate
productive capacity and thereby
diminish competition.

Proposed § 802.1 addressed only
exemptions for acquisitions of goods in
the ordinary course of business.
Acquisitions of realty in the ordinary
course of business are also exempted,
pursuant to section 7AlcY1) of the act.
Section 802.2 covers certain exemptions
for acquisitions of realty, and it is
possible that acquisitions of realty other
then those identified in § 802.2 are
transfers of real property in the ordinary
course of business thal are exempt.
Languape added to § 802.1 concerning
realty makes the provision consistent
with the exemption provided in section
7AlcH1)L

A. Operating Unit. Amended
§ 802.1(a) exciudes from the ordinary
course of business exemption any
acquisition of all or substantially all of
the assets of an “operating unit.” As
defined by the amended provision, an
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operating unit is a coliection of assets
that has beer operated as a business
undertaking and that may include
goods, realty and other types of
property. Amended § 802.1{a) also
indicates that operating units are not
necessarily separate fegal entities. A
determination of which groups of assets
constitute an operating unit withina
company will vary significantly among
businesses, because the manner in
which businesses are organized is
company-specific. Thus, exammples of
operating units inciude, but are not
timited to. regional divisions, company
branches, international operations, &
hospital, a retail store, a factory ora
processing facility.

The definition of operating unit
indicates that the assets that comprise
the unit are operated “'in a particular
location or for particular products or
services.” Proposed § 802.1(a) defined
an operating unit as assets operated “in
a particular geographic area or for
particular products ar services.” The
word “location” was substituted for
“geographic area’’ since 3 single
Igcation of a company's business, f.e., 3
manufacturing plant, a retail store, a
funeral home, constitutes an operating
unit. Bach location of a company’s
operations is viewed as a separate
husiness undertaking, and the purchase
of all of the assets of onte of 2 company’s
stores or production facilities is not a
transaction within the ordinary course
of business. Because amended § anz.1{al
no longer uses the term *“‘geographic
area,” the determination of which of the
seller's operations comprise an
operating unit is no longer dependent in

. part upon whether certain iocations are

sufficiently proximate to comprise a
business undertaking in a particular
geographic area. Example 1 to § 802.1
illustrates that an operating unit
consists of one grocery store within a
company's chain of stores.

A key factor in determining whether
a group of assets being sold constitutes
an operaling unit is whether the seller,
as a result of the sale, will cease to sell
particular products or provide particular
services from a specific location or will

" exit the business of selling particular

products or providing particular
services. The operating unit definition
specifically excludes references to
relevant product markets and relevant
peagraphic markets. Thus, a section 7
antitrust analysis is unnecessary and
inappropriate in determining whether
assets being sold comprise an eperating
unit for purposes of determining
whether notification is required.
Anactiier probative factor in
determining whether a group of assets
constitutes an operating unit is whether

the seller derived third party revenues
from the use of the assets. In certain
cases, this factor may distinguish an
operating unit from a set of assets that
have been used salely to providle—
management and administrative support
services, such as in-house accounting or
billing services. that generate no third
party revenues directly but support the
seller’s husiness operstions.

Amended $802.1(a) uses the term
“gperating unit” rather than the term
“gperating division” used in existing
§ 802.1{b). The latter term has created
some uncertainty because certain
business entities use the term
“division” in a manner that may not be
consistent with this rule. For example.
a husiness might use the term
“division' to designate an
unincorporated administrative segment
of its enterprise, such as the "East Coast
Division” or the *“Tri-State Division.”
that provides support functions to the
business” manufacturing activities,
Such usage is designed to serve the
needs of the business, The term
“gperating unit” has been adopted in
order to make clear that the application
of the rule is not dependent on the
terminology used by a business.

Comment 11 suggested that § 802.1(a)
he revised to focus on whether the seller
is exiting a line of business or a
geographic area. However, the wording
of amended § 802.1{a} makes no expiicit
reference to the seller’s exit from a line
of business or geographic area. As
discussed above, this provision no
longer emphasizes the operation ofa
business undertaking in a particular
seographic area; instead, the focus is on
the location of a specific business
undertaking. Also, while the seller’s exit
from a business segment can be a major
indication that certain assets constitute
an operating umnit, it is not that only
possible indication, The extent to which
the assets are used to generate third
party revenues is also an important
factor and may determine that a group
of assets comprises an operating umit,
even though there may be disagreement
as to whether the seller is actually
exiting a business segment. For
gxample, the sale of revenue generating
assets at a specific location can be the
sale of an operating unit even if the
seller is continuing in that line of
husiness at other locations.

Comment 11 also suggested that the
operating unit should be defined as
assets operated by the acquired person
as a business undertaking including sil
similar products or services offered by
the acquired person, or all operations in
a geographic area. Interpretation of the
terminology ““similar products or
services” could require a complicated

analysis of the seller’s products to
determine whether the assets being sold
were used to manufacture those
preducts of the seller that were
sufficiently different from the seller's
other products to deem that an
operating unit was being transferred,
Thus, the suggested language was not

“adopted in order to avoid the necessity

of such an analysis.

B. New Goods. Amended §802.1{b)
describes the type of acquisitions of
goods thal are most commonty referred
1o as acquisitions “in the prdinary
course of husiness.” This paragraph
exempts acquisitions of new goods,
which are typically routine sales of
inventory by manufacturers,
wholesalers or retailers conducted in
the erdinary course of business.

Proposed § 802.1{b) exempted
acquisitions of new goods “produced by
the acquired person for sale,or ™ * ~
held by the acquired person solely for
resale.” The proposed rule did nat
exempt any acquisitions of goods from’
a seller that purchased or produced th
goods for his own use but decided to
sell the goods without using them. This
language was eliminated from amended
§802.1(b) in order 0 simplify the rule.
Further, the change addresses a concern
raised by Comment 21 that the proposed
rule would not exempt acquisitions of
new equipment from companies that
crdered the equipment for their own use
but discovered before or upon delivery
that they could not use the equipment.
The Commission has concluded that
such sales should be exempt because
sales of new equipment that are not part
of the sale of an operating unit are not
likely to raise an antitrust concern, even
though the equipment may have been
purchased by the seiler for use. As a
result of the deletion of this language,
the rule no longer focuses on the
purpose for which the acquired person
holds the new goods. The exemption is
also available for acquisitions of goods
that the seller in good faith considers to
be new, even though he may have used
the goods for demonstration purposes,
customer trials or other purposes that
are incidental to the sale of the goods.
The term “new’ implies that the goods
have not been used 1o generate income.

Comments 9, 13 and 2 T agesiod Gl e =

an exemption be included for
acquisitions of new goods produced or
held for lease. Amended § 802.1(b)
adopts this suggestion by exempting
acguisitions of new goods regardless of
the purpose for which the goods were
produced or acquired. As a result, an
equipment leasing company that sells
new inventory that it has been unable to
lease may avail itself of the exemption
as long as the inventory of new goods
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does not constitute an operating unit of
the company.

The exemption set forth in paragraph
(b} does not apply to any acquisition of
new goods which are sold as part ofa
transaction that includes all or
substantially &}l of the assets of an
operating unit. This limitation on the
exemption of new goeds would apply
even if all the assets transferred were
new goods held solely for the purpose
of resale. For example, if a marine
supply wholesaler purchased the entire
inventory of another marine supply
wholesaler which owned only an
extensive inventory of hundreds of
items from different manufacturers, the
acquisition would not be exempt, even
though the sale is composed entirely of
new goods, The sale of &ll of its
inventory would be considered the sale
of all or substantially all of its business
since the primary assets of such a
wholesaling business are inventory.

C. Current Supplies. Amended
§802.1{¢) describes another category of
agset acquisitions—the acquisition of
“current supplies”—that qualifies for
the ordinary course exemption.
“Current supplies” is a new term to the
rules and is described in subparagraphs
{1}, (2) and (3). Gurrent supplies inciude
goods bought solely for the purpose of
resale or leasing to an entity not -
inciuded within the acquiring persom,
raw materials, components,
maintenance supplies and the like.
Current supplies are generally
purchased frequently and are used for
inventory by the purchaser, consumed
in the daily conduct of business or
incorporated into a final product.
Current supplies may also consist of
used durable goods, discussed in new
§802.1{d}, which, for example, may be
purchased as inventory by equipment
leasing companies or used equipment
dealers. However, acquisitions of
current supplies are not in the ordinary
course of business if they are acquired
as part of an acquisition of ali or
substantially ali the assets of an
operating unit.

In proposed § 802.1(c), the term
“current supplies” explicitly excluded
used durable goods. Amended §802.1{¢)
now redefines “current supplies” to
vijminate this exclusion, as suggested by
Comments 9 and 21. Although “used
durable goods™ are addressed explicitly
in § 802.1(d), the Commission
recognizes that used assets, as well as
new assets, may meet the definition of
“current supplies” in § 802.1{c). Parties
are permitted to claim the exemption
even if the goods purchased are not
new, so long as the acquired goods are
to be held for third-party resale or lease,
are to be consurmed by the buyer, or are

otherwise incorporated in the acquiring
person’s final product.

Amended §802.1{c}{1) includes
additional language to make clear that

the exeriiption does not apply unless the

goods being acquired will be resold or

leased 1o an entity that is not within the
acquiring person. The additior: prevents
a buyer from claiming the exemption for

the acquisition from a competitor of
used preductive equipment which the
buyer in turn resells or leases to a
subsidiary.
The used durable goods provision,
§802,1(d}. contains a provision
exempting the acquisition of the

category of goods described in proposed

§ 802.1{c)(1} as goods acquired for the
purpose of resale or leasing. The
language of amended § 802.1(c)(1) has
been changed largely to mirror the

increase the productive capacity of a
business.

Paragraph (d) represents an atternpt to

identify certain categories of transfers of
used durable goods that meset a common
sense definition of “ordinary course”
and appear unilikely to violate the
antitrust laws: (1) when the goods are
being acquired and held solely for the

purpose of resale or leasing to an entity

- not within the acquired person; {2)
when the goods are being acquired from
wemaet s geacgiiired person holding the goods

solely for resale or leasing o an entity

not within the acquired person; (3}

when the acquired person is replacing
or upgrading the productive capacity
provided by the goods being sold; and
{4} when the acquired person is
outsourcing the management and
administrative support services

language of the comparable provision in  provided by the goods being sold.

the used durable goods exemption,
§802.1(d}(1}. Read together, the
amended provisions exempt, with
certain exceptions, acquisition of new
geods and used durable and non-
durable goods that are acquired and
held solely for the purpose of resale or
leasing to entities not within the
acquiring person.

Amended § 802.1{c) also adds goods
acquired for Jease to the categories of
assets comprising current supplies.
These changes, also suggested in
Comments 8 and 21, make the
exemption available for inveantory
purchases of equipment by leasing
companies.

The acquisition of current supplies is
unlikely to create or extinguish a
competitive entity and is therefore
exempt unless acquired as part of an
acquisition of an operating unit. In
applying paragraph (cj, the focus is on
the business of the acquiring person to
determine if the exemption is available,

D. Used Duroble Goods. Amended
§802.1{d) provides that certain
acquisitions of used durable goods
quatify for the ordinary course of
business exemption. The term “used
durable good™ is new to the rules

currently in force. H is defined as a used

good which was “designed to be used
repeatedly and has a useful life greater
than one year.” The Commission
recognizes that sales of used durable
goods often meet a common sense
definition of transfers of goods in the
ordinary course of business and that
soma categories of used durable goods
acquisitions lack competitive

significance. Sales of such used durable
goods._may be routine and considered by

parties 1o be in the ordinary course of
their businesses. Sales of used durable

An acquisition of used durable goods
is exempt as within the ordinary course
of business if two requirements are
satisfied. The first requirement is that
they must not be acquired as part of an
acquisition of an operating unit as
defined in § 802.1(a). Thus, if the used
durable goods constitute, or are being
acquired as part of a group of assets that
constitute, a business undertaking in a
particular location or for particular
products or services, the ordinary
course exemption does not apply.

The seccng requirement for
exempting an acquisition of a used
durable good is that any one of four
criteria set forth in the amended rule
must be satisfied. The first criterion,
that the goods must be acquired and
held solely for the purpose of resale or
leasing to an entity not within the
acquiring person (i.e., current supplies
as the term is used in §802.1{c){1}}, and
the second, that the acquired person
must have held the goods at all times
solely for resale or leasing to an entity
not within the acquired person,
represent an exemption for dealers
whose business is to purchase and sell
used goods and for equipment leasing
companies which buy used goods for
leasing purposes. After considerable
assessment of the necessity and
applicability of §802.1{d}(1) and (2}, the
Commission believes that the exemption
should be included to allow dealers to
make transfers within the ordinary
course of their business, in good faith
transactions conducted on their own
behaif, without having to ebserve the
reporting and waiting requirements.
However, the Commission wiil closely
monitor such transactions to ensure that
ihe exemption is not being used as a
ploy by two or maore parties acting in

goods may also facilitate the purchase of concert to circumvent the netification

a new generation of equipment that will

requirements of the act.
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Comment 9 recommended that
proposed § 802.1{d)(1} and {2) apply
even when the acquiring person is an
intermediary, since dealers often search
for used equipment at the request of the
ultimate buyer. The Commission
declines to adopt this recommendation,
which would permit potentially
anticompetitive transfers of used
equipment to occur without a reporting
requirement if the dealer brokers the
transaction for the seller or the ultimate
buyer. Thus, the exemption is
unavailable if the person making the
acquisition is in reality an intermediary
for either the seller or another person
wheo intends to hold the goods [see
Example 6 to § 802.1). This iimitation
attempts to forestall abuse of the dealer
exemption by requiring notification in
circurnstances where the dealer is acting
as a broker or an agent for a purchaser
or a seiler. In these instances, the dealer
generally does not take heneficial
ownership of the goods and thus is not
actually acquiring the goods. The true
parties to the acquisition—the seller and
the person that will have beneficial
ownership of the goods as a result of the
acquisition—should be subject to the
notification requirements.

in proposed §802.1(d), the first
criterion, {d}(1), limited the exemption
to purchases of goods acquired and held
solely for resale, and the second
criterion, {d)(2), exempted acquisitions
of goods purchased from a seller who
had acquired and held the goods solely
for fesale. Amended § 802.1{d} exempts
acquisitions of goods acquired and held
solely for the purpose of resale or
leasing and acquisitions of goods from
a seller who had acquired and held the
goods solely for resale or leasing. The
provision now exempts inventory
purchases and sales by leasing
companies of used durable goods that
they have leased or held for lease to
third parties, as long as the goods are
not being purchased or sold as part of
the transfer of an operating unit. Such
transactions are within the crdinary
course of business of leasing companies,
which typically acquire goods for
leasing and sell goods which they have
heid for leasing. The revisions address
concerns raised in Comments 6, 11, 13,
16 and 21 about the inclusion in the
used durable goods provisions of
exemptions for sales and purchases of
leased goods.

Amended §802.1 (d}{1) and (d}(2}
change the language of the proposals to
clarify that the exemptions within these
provisions are available only if {1) the
buyer acquires the goods to resell or
lease to an entity that is not within it,
or (2) the buyer acquires goods that the
seller has held only to resell or lease to

entities not within it. As noted above,
this change was also made to
§802.1{c}{(1), one of the currenf supplies
provisions. -

In proposed and amended
§ 802.1(d}(2), the exemption applies
only if the goods are acquired from an
acquired person who held the goods
solely for resate or leasing. The
limitation that the goods be held solely
for resale or lease is designed to guard
against transiers by a seller who has
used the goods to maintain a
competitive presence and is now selling
productive capacity.

The third criterion in § 8062.1(d)
recognizes that it is in the ordinary
course of business for a company to
replace or upgrade productive capacity
and to setl the capacity it is replacing.
Thus, an exemption is permitted for the
sale of used durable goods if all or
substantiatlv all of the productive
capacity of these goods is being
replaced. Such replacements may result
in an increase in the acquired person’s
productive capacity or manufacturing
efficiencies. The exemption will not
apply unless the acquired person has
already replaced the capacity or taken
definitive steps to replace the capacity
of the goods being sold. In addition,
these steps must have been taken in
good faith; this requirement prevents
sham contracts that the acquired person
cancels after transferring the productive
capacity without observing the
notification requirements and without
replacing the capacity.

Proposed § 802.1{dj{3) imposed no
time kmit between the replacement of
the capacity and the sale of the capacity
being replaced. However, a key factor in
determining whether the goods being
sold represent productive capacity that
has been or will be replaced is whether
the sale is sufficiently centemporanecus
with the past or future purchase of
replacement goods such that the goods
being sold represent a bana fide sale of
replaced capacity. To insure that the
replacement of capacity is sufficiently
contemporaneous, §802.1(d)(3} has
been modified to require either that the
capacity has been replaced within the
six months prior to the sale of the goods
being replaced, or that a contract has
been executed in good faith to replace
the capacity within six months.

Proposed § 802.1{d)(3) allowed use of
the exemption if the acquired person
had executed either a contract,
agreement in principle or letter of intent
to replace the capacity of the goods
being sold. The exemption now requires
an executed contract for the purchase of
the replacement equipment, since only
the contract imposes a binding
obligation on the seller to acquire the

equipment to replace the capacity of the
goods being seld.

Normally companies that intend to
remain in a particular business do not
sell capacity prior to replacing that
capacity or making contractual
arrangemments to replace the capacity. If
the replacement of capacity is not
sufficiently proximate to the sale of the
goods representing the capacity
replaced, a firm could experience an
absence from the market that would
have a detrimental effect on its
competitive position. The six-menth
windows will permit firms to integrate
the new replacement equipment intc its
operations for a reasonable period of
time before selling the used equipment.
The six-month windows will also allow
a company ic operate without the
replacement capacity but only for a brief
pericd of time so as not to affect
adversely its competitive presence in
the market.

The rule allows replacement of the
preductive capacity of the used durable
goods being sold by acquisition ot by
lease, No minimum lease term is
specified; however, in order for an
acquisition of the goods being replaced
to be in the ordinary course of business.
the replacement goods must be leased
for a period that is substantiaily long
enough to maintain or increase the
company’s productive capacity. Such a
period is industry specific and must be
determined in good faith by the
acquired person. Because this provision
requires that all or substantially all of
the productive capacity be replaced, the
exemption is lost if the replacement
goods result or will result in more than
a de minimis decrease in the acquired
person’s capacity or an exit from a line
of business in which the acquired
person currently operates.

The fourth criterion permits an
exemption for sales of used durable
goods if {1) the goods are used by the
acquired person solely to provide
management and administrative suppert
services for the acquired person’s
business operations, and (2] the
acquired perscn has in good faith
executed a COntract 1o outsource the
management and administrative support
services provided by the goods being
sold, Management and administrative
support services include services such
as accounting, legal, purchasing,
payrell, billing and repair and
maintenance of the acquired person’s
own equipment. For example, a
company that has equipment in-house
te provide its administrative data
processing needs may decide that it
would be more cost effective to have a
third party provide these services. To
accomplish this objective, the company
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may enter into & contract with a third
party for these services and sell all of
the equipment it used internally to
provide this function, Such transfers
appear unlikely to pose any competitive
concern.

Proposed § 802.1(d}{4) used the term
“auxiliary functions” to describe the
services provided by the goods being
scld. That term has been changed in
new § 802.1{d){4] to “management and
administrative support services.” This

. i P e 3 Pt b
termn is more descriptive and conveys
more clearly that these services support -
the business operations of the acyuired
person and are not integral to the
person’s business operations.

The rule does not define
“management and administrative
support services” but instead lists
certain services that are inciuded within
that term and other services that are not
included.

Although companies will sometimes
outsource the manufacturing of some
preducts they market, the sale of used
durable goods that were used to
manufacture those products does not
qualify for exemption under this
provision. Manufacturing, including the
manufacturing of inputs for other
products produced by the acquired
person, is not a management and
administrative support service within
the meaning of this exemption. Thus, if
a company decides to sell the
equipment it had used to manufacture a
product, even if it had entered into a
contract for a third party to manufacture
the product, the sale of that equipment
is not exempt! under § 802.1(d}(4}. The
loss of the company's control over the
manufacturing of the product may raise
competitive concems warranting
investigation by the enforcement
agencies.

Ia the Statement of Basis and Purpose
to the proposed rules, research and
development, testing and warehousing
were listed as auxiliary support
functions. The Commission dees not
censider these sctivities to be
management and administrative support
services; they are integraltoa
company’s product design,
development, preduction and
distribution and thus are tied directiv to
the competitive business activities of
the company. In an analvsis of a given
industry, these activities may have a
significant impact on issues involving
innovation, entry and product
distribution.

The exemption requires that the goods
have been used “solely” to provide the
acquired person with management and
support services for its business
opetations. The transfer of goods that
solely provide internal management and

administrative support services does not
constitute the acquisition of an
operating unit. A company division that
only provides management and
admiinistrative suppert services to the
company's operating units is not itself
an operating unit; it supports or benefits
the company’s operating units. For
example, in & company containing a
division that only provides the
cornpany’s internal data processing

hegds, that division would be deemed to
provide management and administrative
support services. The limitation on the
sale of an operating unit contained in
§802.1(a) would not exclude from the
exemption under §802.1(d)(4) the sale
of all of the equipment from that
division. However, if that division
derived revenues from providing data
processing services to third parties, then
the unit would be considered to be an
cperating unit. Further, equipraent used
to derive third party revenues would not
have been used solely to provide
management and administrative support
services for the business operations of
the acquired person.

Proposed § 802.1(d}{4), like proposed
§ 802.1(d){3), permitted the use of the
exemption if the acquired person had a
contract, egreement in principle or letter
of intent to obtain the adminisirative
and management support services
provided by the goods being sold. New
§802.1(d}4) requires that the acquired
person execute in good faith a contract
for the services to be outsourced, The
contract gives rise to a binding
obiigation on the acquired person to
outsource the services provided by the
geods being sold.

Comment 14 suggested that a sale of
goods pursuant to the decision to
downsize or discontinue a management
and administrative support service
should aiso be included within the
exemption. The recommendation was
not adopted because the Commission
does not have sufficient information and
knowledge at this time to conclude that
the elimination—as opposed to the
autsourcing—of management and
administrative support services in every
business setting is unlikely to raise
competitive concerns,

Comment 7 suggested that examples
to § 802.1{d){4} that distinguish between
goods that perform a management and
administrative support service and
goads that are an integral part of
aperations that affect competition be
changed to reflect a more obhjective
standard, such as goods that generate
thiggd parly revenues, This suggestion
was not adopted because of the
variation among industries of the factors
that distinguish goods that perform
management and administrative support

services from goods that are integral to
the business operations of the company.
In a vertically integrated company, for
example, equipment it used for
componentry manufacture would not be
considered goods that perform a
management and administrative support
service, even though the company
derived no third party revenues from
the sale of the components, but used the
components in the manufacture of its
final products. Example 12 illusirates a
similar application of § 802.1(d)(4}.
‘Therefore, if a company has an internal
operation that also derives third party
revenues, that operation will not be
considered a management and
administrative support service;
however, the fact that a company’s
internal operation does not derive third
party revenues does not automatically
make the operaticn a management and
administrative support service. .
Comments 10 and 27 recommended =~

‘an exemption for transfers of used

airplanes that do not qualify forthe
exemption in § 802.1(d}{3}. Comment 27
presented statistics showing that there
may be little correiation between used
equipment soid by air carriers and new
equipment that they purchase, The
commenter stated that this absence of
correlation would make the exemption
in § 802.1{d}13) unavailable for most
potentiaily reportable sales of used
aircraft. Comment 10 suggested an
exemption for acquisitions of less than
15 percent of an air carrier's total
productive capacity, while Comment 27
stated that exempt acquisitions of used
aircraft and spare parts should be
limited to less than 15 percent of an air
carrier’s iotal productive assets.
Although a specific exemption for
acquisitions of used aircraft has not
been added to the final rules, the
recommendations and concerns raised
by Comments 10 and 27 are stiil under
consideration. In providing certain
iimited exemptions for transfers of used
durable goods in this rulemaking, the
Commission’s primary concern is that
the acquisitions that qualify for these
exemptions are ordinary course of
business transactions and do not
constitute either significant downsizing
or substantial transfers of productive
capacity without replacement. The
recommendations made by Comments
10 and 27 sugpest a less restrictive
exemption for sales of aircraft that
would not require replacement and
would permit limited downsizing. The
Cominission has no experience in
implementing HSR exemptions based
on the sale of a limited percentage of the
acguired person’s capacily or assets or
a hasis to conclude that such
acguisitions do not puse competitive
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concerns. Moreover, an exemption
based on the sale of capacity would
present difficulties in deterinining the
appropriate measure to use in appiying
the exemption. However, Comments 10
and 27 have raised issues that may be
unique to the airline industry, and the
Commissien believes that further
consideration is needed.

Other additions to §802.1{d} that
were stggested by commenters include
a recommendation in Comment 5 to
exempt purchases of goods for the
purpose of demolition, disassembly and
sale of usakble parts {e.g., an oil tanker
being sold for scrap and parts) and
goods that can ne lenger lawfully be
used for the purpose for which they
were used by the acquirsd person {e.g..
oil tarkers no longer allowed to call on
U.S. ports because of hull restrictions
that are sold for other lawful uses).
Specific provisions to address these
types of transactions were not adopted,
Most purchases of used equipment for
scrap and parts should he exempt as an
acquisition of current supplies under
§8802.1{c)(1) and 802.1(d}{1). Wit}
ragard to the second exemption
suggested, the Commission does not
have evidence to show that such
transactions seouy with sufficient
frequency to warran! the addition of the
exemption, and it is not confident that
a clearly-bounded exemption could be
created to cover a category of
transactions not likely to violate the
antitrust laws.

II Section 802.2: Certain Acquisitions of
FReal Property Assets

New §802.2 exempls eight categories
of real property acguisitions from the
reporting requirements of the act. These
include acquisitions of new facilities,
certain used facilities by the original
lessee in a lease finencing arrangement,
unproductive real property. office and
residential property, hotels and motels,
recreational property, agricultural
property, and rental retail space and
warehouses.

This new rule creates new exemptions
for several categories of real property
acquisitions that the enforcement
agencies, after exiensive review, have
concluded “are net likely to violate the
antitrust laws.” Section 7A{d)(2)(B) of
the act. For the mest part, the types of
real property assets that are included
within this exemption are abundant,
and their holdings are widelv dispersed.
Transfers of these categories of real
property are generally small relative to
the total amount of holdings, and entry
into regional and local markets for these
types of real property assets is usually
easy.

Previcusly. the Premerger Notification

Gifice had interpreted section 7A{c)(1)

of the act as exempting tertain
acquisitions of new facilities, _,
undeveloped reaity, office buildings and
residential property as transfers of realty
in the ordinary course of business,
Although new §802.2 is not based on
section 7ALC) 1) of the act, certain
acquisitions of realty exempted by this
new exemption may alsoc qualify for
axemption as transfers of realty in the
erdinary course of business, The
primary difference between new $ 802.2,
that exempts the acquisition ef certain
types of realty, and amended §802.1.
that exempts the acquisition of goods
and realty in the ordinary course of
business, is that the former—because it
is not based on the Yordinary course”
concept—does not limit the exemption
to acquisitions that are not acguisitions
of operating units. In fact, several
categories of realty exempled by new
§802.2, e.g., hotels, motels and
agricultural land. may qualifv as
operating units, but they are exempt
under this provision.

The exemptions for new facilities,
certain used facilities, unproductive real
property, office and residential
property, hotels and motels, certain
recreational land, agricuitural property,
rental retail space and warehouses state
that any non-exempt assets that are
being transferred as part of an
acquisition of the exempt assets are
separately subject to the requirements of
the act and the rules. This approach to
non-exempt portions of acquisitions is
also used in §802.3. The Commission
recognizes that this approach may
result, as Comment € has pointed out,
in “a more fragmented analysis * * *
generating value allocation issues.”
However, the Commission believes that
this inconvenience is offset by an
appreach that results in an expanded
exemption for realty acquisitions.

A, New Facilities. New § 302.2(a)
exempts the acquisition of new
facilities, which may include real estate,
equipment and assets incidental to the
ownership of the new facility. The term
“new facility” is new to the rules, and
the Commmission has concluded that
acquisitions of new-fi=HHE T
likely to violate the antitrust laws,
Although the provision is intended
primarily to exempt “turnkey” facilities,
Le., new facilities capable of
cominencing operations immediately
with minimal additional capital
investment, it does not require that the
facility be ready for immedizste
eccupancy. The facility may need
additional construction or outfitting at
the time it is purchased and still qualify
for the exemption. However, if the

facility requires a substantial amount of
additional construction or cutfitting, it
may not be classified as 3 new facility
but moy qualify as unproductive real
property as definad in new §802.2(c).

The new exemption is unchanged
from proposed §802.2(a), and it applies
only to new structures that have not
produced income. it also applies onlv if
the acquired person has held the facility
at all times soleiy for sale. The languags
of the exemption allows the holder of
the new facility to be either a builder of
the facility {"constructed by the
acquired person for sale”} or other
persouns, such as a credifor, who take
possession of a new facility with the
intention of selling it {“held at all times
by the acquired person sojely for
rasale”). These limitations prevent the
sale by an ncruired person of capacity
constricted for'the acquired person's
use, as Example 1 to §802.2 illustrates.

Nesv § BOZ.2{a) requires separate
valuation of aon-exempt asaets being
purchased in an acquisition of a new
taciiity, H the value of the non-exempt
assets exceeds $15 million, and no other
exemptions apply, then the purchase of
these non-exempt assets is separately
subject to the notification requirements.
~ B Used facilities. New §802.2(h)
exempts the acquisition of a used
facility by a lessee that bas had scle and
continuous possession and use of the
facility since it was first built, froma
lessor that holds title to the facility for
financing purposes in the ordinary
course of iis business. This provision
was niot contained in the proposed
rules. It is being adopted in response to
Comment 6,

New facilities are often acguired
through lease financing arrangements.
In a lease financing arrangement a
creditor, in a bona fide credit
transacticn entered into in the ordinary
course of its business, acquires a new
facility and immediately leases it toa
lessee that will have sole and
continuous use and possession of the
facility, usually under a long-term lesse.
The lessee generally has the option to
purchase the facility from the lessor at
or hafore the end of the lease term.
Currenily, there is no exemption for this
acquisition even though the acguisition
of the new facility may have been
exempt under § §02.2{a) if the lessee
had acquired the facility directly when
it first began operation and had financed
the purchase through an instaliment
sales arrangement.

New § 802.2{b} will effectively treat
the subsequent acquisition by the
original lessee of a used facility that the
lessee originally took possession of as a
new facility through a lease financing
arrangement the same as the direct

parmn o
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purchase of a new facility through a
morte traditional credit arrangement.
This new exemption aiso will
effectively treat this category of
acquisitions the same as an acquisition
of a leased facility by a lessee subject to
a salefleaseback arrangement. In a sale/
leaseback arrangement the owner of a
facility selis the facility to a creditor that
acquires it in & bona fide credit
transaction in the ordinary course of its
business. The creditor immediately
leases the facility back to the owner,
now lessee, under 2 long-term lease. The
arrangement is often used as method of
raising capital. Since the original
owner/lessee held beneficial ownership
of the facility prior to the sale/leaseback
arrangement and the lessor typically
receives only title and a security interest
in the facility. the Premerger
Netification Qffice generally has
informally interpreted the rules to
reguire no notification for the
subsequent repurchase because the
original owner/lessee did not relinquish
beneficial ownership when it entered
into the sale/leaseback arrangement.

C. Unproductive real property. New
§802.2(c) exempts acquisitions of
unproductive real property. Subject to
the limitations-of § 802.2{c}(2).
unproductive real property is real
property, including raw land, structures
or other improvements, associated
production and exploration assets &s
defined in § 802.3(c), natural resources
and assets incidental to the ownership
of the real property, that has not
produced revenues of jnore than $5
million durine the 36 months preceding
1he transaction. Structures and I
improvements are additions to the real
property that add value and inchude, for
example, buildings and parking lots.
Production machinery and equipment
are not included in the definition of
structures and improvements, angd their
acguisition must be analyzed separately
to determine whether notification is
required. Natural resources refers to any
assets growingor appearing naturallv on
the land, such as timber and mineral
denosits.

New §802.2{c)2) excludes from the
exemption acquisitions of
manufacturing and non-manufactering
faciiities that have not yet begun
operations as well as facilities that have
been in operation at any time during the
twelve months preceding the
acquisition. The exclusion for

nanufacturing and non-manufacturing
facilities that have net begun operations
is narrow and applies to facilities that
are held by a person who neither
constructed the facility for sale nor held
the facility a1 all times for resale. The
acquisition of a2 new structure from a

person who built the facility to sell or
heid it solely for resale is exempt under
new § 802.2(a}, the exemption for new
facilities. The exclusion in
§802.2(c)(2)(i) is also intended to apply
to “turnkey” facilities, i.e., new
facilities capable of commencing
operations immediately with minimal
additional capital investment; whether
acquisition of a “turnkey” faciiity is
exempt is determined under § 802.2{(a).
A new facility that is partially complete,
is not ready to commence operation in
the immediate future and requires
substantial additional capital
investment is not ye! a manufacturing or
non-manufacturing facility within the
meaning of §802.2{c}{2){i}. Sucha
facility may qualify as unproductive real
roperty.

New § 802.2{c){2){iii} also excludes
real property that is either adjacent to or
used in conjunction with real property
that does not qualify as unproductive
real property and is part of the
acquisition. This exclusion is intended
to make § 862.2{c) unavailable for the
acquisition of vacant fand adjoining
productive property, such as a factory,
a poultry processing facility or a meat
packing plant, which is also part of the
acquisition. This exclusion was not in
the proposed rule. Without this
exclusion, it might have been argued
that the acquisition of the vacant land
should be exempt under §802.2 if
income has been derived only from the
{actory and not from activities taking
place on the vacant land. However, this
exemption is not permitted under
§ 802.2(c] because the vacant land, due
to its adjacency to the factory, is
considered to be part of the productive
property that is being scquired. If the
vacani land were not adjeining the
factory but were used in connection
with the factory operations, the
§802.2{c} exemption would still be
unavailable for the acquisition of the
vacant land because it was used in
conjunction with the factory. Example 7

_illustrates this exclusion from § 802.2(c).

The primary purpose of new
§802.2(c) is to eliminate filing
reguirements for acquisitions of
formerly productive property, which is
no longer used te generale revenues,
and undeveloped, non-income
producing property. New § 802.2(c) will
exempt most wilderness and raral land
that is not used commercially; and
urban land that is vacant or contains
facilities that have ceased operations:
more than twelve months prior to the
acquisition and that have generated a
minimal amount of income during the
most recent three-year period.

*Associated production and
exploration assets as defined in

§ 802.3(c),” was added 1o the definition
of unpreductive real property in
response 1o Comments 15 and 24, This
addition will include within the
exemption for acquisitions of
unproductive real property any
machinery or equipment associated
with a formerly productive coal mine or
oil and gas reserve that has not been in
operation for twelve months prior to the
acquisition and has not generated
revenues of more than §5 million durirg
the thirty-six months prior to the = wasse==s
acquisition. :

New § 802.2{c){2} incorporates a
suggestion made by Comment 14 that
the language of the proposed rule’s
exclusion for manufacturing and non-
manufacturing facilities *'that began
operation within the twelve (12} months
preceding the acquisition” be modified.
Comment 14 pointed out that the
proposed exemption excludas from the
definition of unproductive real property
facilities that began operation during the
twelve-month period prior to the
acquisition but includes operations that
were commenced more than twelve
months before the acquisition. One of
the concepts underlying this exemption
is to exclude from the reporting
requirements formerly productive
facilities, i.e., facilities whose
operations have ceased and are no
longer being used to generate revenues.
The exemption was not intended to
apply to manufacturing and non-
manufacturing operations begun more
than twelve months prior to the
acquisition and continuing to operate
during the twelve-month period prior to
the acguisition, The language suggested
by Commen! 34 excludes from the
exemption manufasturing and non-
manulacturing facilities that were in -
operation at any time during the twelve
months preceding the acquisition.
Because this language is more consistent
with the “formerly used/abandoned
facitities concept’” underlying this
exemption, the Commissicn has decided
to adopt this suggestion in the final rule.

Comment 14 also suggested that
language be added to § 802.2{c} that, for
purpeses of this provision, no reveniues
be deemed generated by any real
property used solely to provide
management and administrative support
setvices (formerly “auxiliary support
functions™) for the business operations
of the acquired person. The commenter
expressed concern that while the
acquisition of goods used by the seller
to provide these support services would
be exernpt snder § 802.1{d}{4), the
acquisition of & facility used only to
house equipment that provides these
support services may not be exempt
from the notification requirements. The
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Commission agrees that if the
acquisition of the equipment providing

- the management and administrative

support service is exempt under

§ 802.14d)(4), then the acquisition of a
facility used soleiv to house the
oquipment should be exempt. However,
in most cases this type of facility can be
otagsified as office property, the
acquisition of which is exempt under
sauzid),

D. Office and residential property.
New §802.2(d} exempts acguisitions of
office and residential property. “Qffice
or residential property” is defined as
real property that is used primarily for
office or residential purposes.

The rile specifies that in determining
whether real propesty is used primartly
for office or residential purposes, the
total space being measured should
consist of real property, the acquisition
of which is not exempted by other
provisions of the act or rules, Therefore,
in making this determination, any
portion of the building consisting of. for
example, rental retail space. the
acquisition of which is exempt under
§ 802.2{f}, should be excluded.

The language cf new § so2.2{di2)
differs somewhat from the language in
the proposed rule in erder to make
clearer the procedure for determining
whether real property is used primarily
for office and residential purposes.
Although new § 802.2{d} does not
specify the meaning of “primarily,”it is
contemplated that at least 75 percent of
the space in the quaiifving property is
used for office or residential purpases.
Example 8 applies this threshoid to
exempt the acquisition of 2 multi-use
building. :

¥ the acquisition includes sssets other
than office or residential property, the
acquisition of those assets is separately
subject to the notification requiremnents.
For exampls, if the acquiring person is
also purchasing & factory for 520
million, the acquisition of the factory is
separately subject to the reporting.
requirements.

New § 802.2{d}(3) also specifies that if
the purchaser is acquiring a business
that is conducted on the office or
residential property, the acquisition of
the business, including the space in
which the business is conducted, is
separately subject to the netification
requirements of the act. For exampte, if
a company owns an office building in
which it operates a department store
and the purchaser of that building is
acquiring not only the space that the
store occipies but also the retail
operations of the department store, the
acquisition of the department store
business as well as the space that the
store accupies is subject to the

potification requirements of the act, If
the value of the business and the space
in which the business is condueted
exceeds $15 million, the acquisition of
the department store business is
repertable.

The inclusion of “‘assets incidental to
the ownership of office and residential
proparty” is derived {rom the language
of existing § 802.1. Although incidental
assets may have value apart from the
real property, they are often necessary
for the continued and uninterrupted use
of the property. Therefore, incidental
assets are included in the description in
new § 802.2{d} of office and residential
property and are exempt assets.

Comment 14 suggesied that language
he added to new § 802.2(d} to exempt
structures that house equipment that
provide management and adininistrative
support services to the seller and owner
af the structure. As mentioned above,
she Commission belisves that the
common meaning of office space
includes spaceused sclely to provide
management and adminisirative support
services to the acquired person. For
example, il an acquired person owns a
building that primarily houses the
computer equipment used to provide its
administrative data processing needs,
and the acquired person, in good faith,
executed a contract for substantially the
same services, the sale of the equipment
would be exempt pursuant 1o
§ 802.1{d}(4). The sale of the building
also would qualify for exemption as an
acquisition of office property, since the
building is not housing a “business”
thet is being transferred but office
equipment that is being sold.

E. Fotels and motels. New §802.2(e}
axempts from the reporiing
rsquitements acquisitions of hotels and
motels, and improvements to those
facilities, such as golf, swiming,
tennis, restaurant; health club or
parking facilities (but excluding ski~
facilities), and assets incidental to the
ownership of those facilities. The
exomption, however, excludes the
acquisition of a hotel or muotel that
includes a gambling casino.

The exemption is based on the
Commission’s review of past HSR
notifications and ohservation that
acquisitions of hotels and motels, except
for those excluded from the exemption,
ars uniikely to violate the antitrust laws.
Several commenters affirmed the
Commission's understanding that these
types of assets are plentiful and widely
held, and often they are owned by
invester groups that hire managernent
firms or national chains to operate the
facilities. Even in local markets enlry
appears to be relatively easy.

The proposed exemnption for the
acquisition of hotels and matels
exciuded hotels “acquired as part of the
acquisition of a ski resort.” This
exclusion raised questions concerning
the treatment of a ski resort containing
a hotel versus a hotel that has ski
facilities along with other recreational
improvements. The wording of the new
exemption excludes ski facilities from
improvements included with a botel or
motel which may be acquired withewt
ohserving the reposting requirernents.
As a result, in an acquisition of a hotel
with ski facilities, the acquisition of the
hotel is exempt, but the ski facilities
must be valued separately to determine
if their acquisition is subject to the
notification requirements.

Ski facilities are not included within
the exemption for acquisitions of hotels
and moteis because the Commission
dues not have a basis for concluding
+hat the acquisition of o ski facility is
not likely to violate the antitrust laws.
n addition, ski facilities do not appear
1o be characterized by the same ease of
entry as hotels generally. Gambling
casinos are also excluded from the
exemption because they invelve
services other than lodging, and their
acquisition may affect competition in
certain local markets. Also, certain areas
may have licensing requirements for
gambling casinos that serve as an
impediment to entry.

Comments 9 and 14 suggested that the
exemption for hotels and motels be
expanded to included the acquisition of
related improvements, such as golf
courses, swimming and tennis facilities
and restaurants. The Commissicn agrees
that the inclusion of these
improvements, as well as health clubs
and parking facilities, does not raise
antitrust concerns and, thus, has
included such related improvements as
qualifying for the exemption. The
Commission also has added language
exempting the acquisition of assets
incidental to the ownership of the hotel
ar mote! being acquired to make clear
that all related permits and tangible
personal property used directly in the
operation of the facility are included
within the exemption.

In the Statement of Basis and Purpose
accompanying the proposed rule, the
Cornmission made clear that “this
exemption would include the
acquisition by a naticnal hotel chain of
hotel assets of anather hote! chain.” The
Statement of Basis and Purpose went on
to say that “if the acquisition includes -
assets other than hotels and motels, e.g..
the selling firm'’s trademark or its hotel
management business, these assets must
be separately valued to determine
whether their acquisition is subject to
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the notification requirements.’’
Comments 19, 26 and 29 suggested that
the exemption for hotels and motels be
expanded to included the acquisition of
trademarks and hotel management
businesses. These comments assert that
hotel and mote! assets are pleatiful and
that entry into the hotel/motel business
is relatively easy, justifying a broader
exemption to cover all hote! and motel
asset acguisitions. The Commission has

agricultural business activities
conducted on the property, Agricultural
property that is covered by this
exemption is real property that
primarily derives revenues under Major
Groups 01 and 02 of the 1987 Standard
Industrial Classification (SIC) Manual.
Associated assets integral to the
agricultural business activities
conducted on the property to be
acquired include structures {e.g., barns

learned that acquisitions of hotel and  ~wssdstrhowstirrustock}), fertilizer,

mote] assets typically include the
transfer of the hotel management
contracts in effect at the time of the
acquisition as well as licenses to use the
trademarks associated with the hotel or
motel being aequired. Thus new
§802.2(e) explicitly includes these
contracts and licenses among the list of
assets incidental to the operation of the
hotel or motel. However, the exemption
does not include the acguisition of hotel
management businesses or the purchase
of a hotel trademark. Such acquisitions,

even if made in connection with the

purchase of a hotel or motel, are not
censidered to be transfers of incidental
assetls associated with a hotel er motel
and are therefore separately subject to
the requirements of the act.

F. Becreational Land. New § 802.2{{f}
exempts the acquisition of recreational
land, which is defined as real property
used primarily as golf, swimming, or
tennis club facilities and assets
incidental to the ownership of such
property. if an acquisition includes any
property or assets other than
recreational land, the acquisition of
these other assets is separately subject to
the notification requirements.

This exemption was not originally
included in proposed §802.2 and is
being added to the final rule in response
to Comment 14 that suggested an
exemption for certain types of
recreational land. The Commission has
received HSR filings for a very small
number of acquisitions of recreational
land, primarily golf courses. Based on
this experience, the Commission
believes that the acquisition of certain
types of recreational land is not likely_
to violate the antitrust laws. This ‘
exemnption is Hmited {o the types of
recreational realty the acquisition of
which is exempt a5 improvements when
acquired as part of a hote! or motel
under § 802.2(e). Recreational land
under § 802.2(f) does not include, for
example, ski facilities, multi-purpose
arenas, stadia, racetracks and
amusement parks.

G. Agricultural property, New
§ 802,2{g} exempts acquisitions of
agricultural property, assets incidental
to the ownership of the property and
associated assets integral to the

animal feed and inventory {e.g.,
Iivestock, poultry, crops, fruits,
vegetables, milk, and eggs). In an
acguisition that includes assets that are
covered by this exemnption, the transfer
of any other assets is separately subject
to the notification requirements.

Associated agricultural assets do not
include processing equipment or
facilities. If a meat packing or poultry
processing market is concentrated in a
given local area, the transfer of in- houss
processing capacity may have a
significant effect on the market. For this
reason, the Commission believes that
such transfers should be reviewed prior
to consummation so the agencies can
determine whether the proposed
acquisition will affect competition
adversely.

‘The proposed rule exempting
acquisitions of agricultural property
included within the definition of
associated agricultural assets
“eguipment dedicated to the income-
generating activities conducted on the
real property.” New § 802.2{g} omits this
equipment from the definition of
associated agricultural assets because in
certain cases the equipment may be part
of & processing facility, the acquisition
of which is not exempt under § 802.2{g).

The final rule also changes the
proposed rule by including a
parenthetical reference to SIC Major
Groups 61 and 02 in the definition of
agricultural property. This inclusion is
intended to make clear that acquisitions
of agricultural land on which other
activities involving farm products are
conducted, e.g., activities included
within SIC Major Groups 26 {e.g., meat
packing plants, poultry slaughtering and
processing, milk processing, and corn
wet miliing}, 42 {farm product storage
and warehousing) and 51 (buying and
marketing of farm products} are not
included within the exemption.

New §802.2{g}{2), which has been
added to the proposed rule, provides
that *‘agriculturai property does not
include any real property and assets
either ddjacent to or used in conjunction
with facilities that are not associated
agricultural assets and that are included
in the acquisition.” This provision
excludes from the exemption, for

example, acquisitions of any real
property and assets that are either
adjacent to or used in conjunction with
poultry or livestock slaughtering,
processing or packing facilities that are
also being acquired. Thus, ifa meat
packing plant is surrounded by vacant
jand that serves as a buffer zone for
environmental purposes or as an area
for grazing cattle in connection with the
plant operations, and an acquiring
person intends to parchase the plant
and the surrounding property, the
acquisition of the vacant land is not
exempt either as an acquisition of
agricultural land or an acquisition of
unproductive real property isee
discussion of § 802.2{c){2}]. The vacant
land is considered to be part of the
husiness of the plant, and its
acquisition, along with that of the plant,
is subject to the reporting requirements.
H. Rental retail space; warehouses.
New § 802.2(h} exempts acquisitions of
two other categories of real property,
rental retail space and warehouses.
Rental retail space includes structures
that house and are rented to retail
establishments and include real
property assets such as shopping
centers, strip malls, and stand alone
buildings. These types of assets are
abundant and widely held by insurance
companies, banks, other institutional
investors and individual investors as
investments and rental property. The
Commission believes that acquisitions
of these types of real property assets are
unlikely to violate the antitrust laws,
However, the new rule provides that
if the retail rental space or warehouses
are to be acquired in an acquisition of
& business conducted on the real
property, the acquisition of the retail
rental space or warehouses is not
exempt. Thus, if an acguiring person is
also acquiring a business that is
canductad on the real property, the
acquisition of that business, including
the portion of the real property on
which the business is conducted, is
separately subject to the notification
reguirement of the act. Fer example, if
a department store chain proposed to -
acquire from another department store
chain several shopping centers and the
department store business conducted by
the seller in several stores located in
these shopping centers, the acquisition
of the seller’s department store business
and the portion of the shopping centers
in which the stores are located would be
subject to the netification requirements.
The acqguisition of the portion of the
shopping centers that housed other
retail establishments would be exempt
under this rule. Similarly, as illustrated
in Example 12, the exemption for the
acquisition of warehouses is lost if
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warehouses are being acquired in
connection with the acquisition of a
wholesale distribution business,

The new rule also provides that if an
acquisition of rental retail space or a
warehouse includes other assets, those
other assets are separately subject to the
reporiing requirements of the act. New
§ 802.2(h} differs from the proposed rule
only in the addition to the exemption of
assets incidental to the ownership of
retail rental space or warehouses.
Without this addition, it would be
necessary to value separately any
incidenta} assets associated with the
ownership of the property, contrary to
_the treatment of real property assets
included in other previsions of §802.2,

I Section 802.3: Acquisitions of
Carbon-Based Mineral Reserves

New § 802.3 adds exemptions for
certain acquisiticns of carbon-based
mineral reserves. Specificaily, §802.3(a}
exempts the acquisition of reserves of
oil, natural gas, shale and tar sands or
the rights to such assets if the value of
the reserves, the rights and associated
exploration and production assets to be
held as a resuit of the acquisition do not
exceed $500 million, Similarly,

§ 802.3{b} exempts the acquisition of
reserves of coal or rights to coal reserves
if the value of the reserves, the rights
and associated exploration and
production assets to be held as a result
of the acquisition do not exceed $200
million. Associated exploration and
production assets are defined in new

§ 802.3{c] to mean, with certain
specified exceptions, equipment,
machinery, fixtures. and other assets
that are integral and exclusive to current
or future exploration or production
activities associated with the carben-
based mineral reserves that are being
acquired.

The Commission’s studies of the coal
and oil and gas industries have shown
that the values of the reserves in these

_industries are substantial compared
with asset holdings in other industries,
The holdings of reserves in these
industries are widely dispersed, and
individual acquisitions have had
minimal effect on concentration.
However, the Commission believes that
an uniimited exemption for reserves of
coal and oil and gas is inappropriate,
because acquisitions of carbon-based
mineral reserves above the newly
established thresholds may warrant an
examination of their potential effects on
competition.

New § 802.3 differs from proposed
§802.3 in that new § 802.3{a} expands
the exemption for oil, natural gas, shale
and tar sands by increasing the value of
the reserves that will be heid as a result

of the acquisition that qualify for the

‘exemption from $200 million to $500

million. This increase is based on
statistical information provided by
Comments 5 and 9 indicating that the
ownership of oil and gas reserves in the
United States and worldwide is
relatively unconcentrated. Moreover,
the acquisition of $500 million of crude
oil reserves in the United States would
amount to about 1/10 of 1 percent of
domestic oil reserves, Such an
acquisition, if made by the leading
commercial owner of domestic reserves,
would result in an increase in the HHI
of about 2 points in an unconcentrated
market. The Commission has concluded
that acquisitions of oil and gas reserves
valued at 3500 million or less are
unlikely to violate the antitrust laws.
However, the $200 miilion threshoid for
transactions involving coal reserves was
retained from proposed § 802.3, The
Commission does not have sufficient
information to support a higher
threshold for coal reserves acquisitions.
Also, because acquisitions of coal
reserves may tend to affect local or
regional markets, a higher threshoid
may exempt transactions that should be
reviewed for their impact on such
markets,

Sections 802.3(a) and 802.3{b}
primarily are designed to exempt
acquisitions of producing reserves, but
also may exempt some acquisitions of
non-producing reserves that may also be
exempt as unproductive real property
under § 862.2{c}. Because the exemption
is not based on the “ordinary course”
concept, the exemptions also apply if

_the reserves and associated assets heing

transferred constitute all or substantially
all of the assets of an operating unit. If
the reserves being acquired are not yet
producing, the acquisition alsc is likely
to be exempt under § 802.2(c) as an
acquisition of unproductive zeal
praperty. For fermerly producing
reserves that have not been in
production during the twelve months
preceding the acquisition and have not
generated revenues in excess of $5
million during the 36 months preceding
the acquisition, theizacouisitionsyould.
qualify as unproductive real property. If
the reserves qualify as unproductive
property, their acquisition is exempt,
regardless of the value of the reserves.
Currently producing reserves are
governed by the valuation requirements
of §802.3. Example 1, which involves
an acquisition consisting of non-
producing gas reserves, producing oil
reserves and assets associated with the
producing reserves, illustrates the
application of § 802.2{c} and §802.3to

the separate components of the
acquisition,

The $500 million thresheld in
§802.3(a} and the $200 million
threshold in §802.3(b] apply 1o reserves,
rights to the reserves and associated
exploration or production assets. The
acquisition of these associated assets is
not separately reportable because these
assets generally have no competitive
significance separate from the reserves.
In many instances, producing reserves
contain dedicated equipment that may
have a market value exceeding $15
million but have no practical value
absent the reserves. In addition, the
wide availability of used equipment in
the oil and gas and coal industries
mekes it unlikely that a servicer of oil
fields or coal mines could purchase
reserves to restrict supply of available
equipment in a given region. Thus, the
Commission believes that the inclusion
of associated exploration and
production assets is necessary to
facilitate moaningful application of the
exemption.

Associated exploration or production
assets are defined in §802.3(c) to
include equipment, machinery, fixtures
and other assets that are integral to the
exploration or production activities of
the reserves, Such assets do not include
any intellectual property rights that may
be transferred with the reserves. In the
oil and gas industry, examples of
associated exploration or production
assets include proprietary or licensed
geological and geophysical data, wells,
pumpsy COMPressors, easements,
permits and rights of way,

As in the oil and gas industry.
exploration or production assets
associated with coal reserves may
include proprietary or licensed
geological and geophysical data,
easements, permits and rights of way. In
surface mining in the wastern 1.8.,
associated production assets may
consist of various load out facilities,
including storage barns and silos, dryer
barns and railroad spurs, and heavy
eguipment such as draglines and
crushers, Such assets would also
include the long-term coal contracts and
federal leases related to the reserves,

New §802.3 also changes the
categories of assets that are excluded
from the definition of associated
production or exploration assets as it
relates to oil and natural gas reserves.
Propused § 802.3 excluded from
associated production or exploration
assats all flow and gathering pipelines,
distribution pipelines, interests in
pipelines, processing facilities and
refineries, because acquisitions of these
assets in certain local markets have,
from time to time, raised competitive
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concerns prompting investigations by
the enforcement agencies, However, -
Comments 3, 5, 9 and 24 recommended
including in the definition of associated
exploration or production assets
pipeline systems and field treating
facilities that serve a particular
producing property and have no
competitive significance apart from the
oil and natural gas reserves being
acquired. The Commission has
coencluded that acquisitions of these
systems and facilities in connection
with the reserves to which they are
dedicated are unlikely to violate the
antitrust laws because they do not have
the potential for competing in the
pruvision of services to third parties.
Therefore, the definition of associated
exploration or preduction assets now
clearly delineates dedicated facilities
from tacilities serving third parties by
excluding “any pipeline and pipeline
system or processing facility which
transports or processes oil and gas after
it passes through the meters of
producing field; and any pipeline or
pipeline system that receives gas
directly from gas wells for
transportation to a natural gas
processing facility or other destination.”

Comments 17, 18 and 30 proposed an
exemption for acquisitions of
timberland, noting that the raw material
supply and manufacturing resources in
the forestry industry are sbundant, and
ownership of timberland is fragmented.
However, because there has been
enforcement interest in a number of
transactions involving timberland in the
western United States, the Commission
declined to include an exemption for
acquisitions of timberland to insure that
the enforcement agencies continue to
receive notification of these acquisiticns
of timberland that may present
competitive concerns. .

Comment 9 noted that the
enforcement agencies, as they obtain
additional experience and information
about other natural resources, will
perhaps identify ways of expanding
§802.3 1o include other types of
producing reserves without posing
undue risk to competition. For non-
nroducing reserves of cther minerals
and renewable natural resources,
§202.2(c) will exempt acquisitions of
these reserves if they qualify as
unproductive real property. Regarding
producing reserves, the Commission has
not inciuded these in § 802.3 at this
time because {t does not have an
adequate factual basis for determining
that acquisitions of other types of _
mineral reserves and renewable natural
resgurces should be exempt from the
requirements of the act or subject tn a
reporting level higher than the statutory

$15 million threshold. However, the
Cormmission will continue to coliect
information about other minerals and
renewable natural resources and
determine at a later date if expansion of
§ 802.3 to include acquisition of
reserves of these resources is warranted,

IV. Section 802.4: Acquigitions of Voting
Securities of Issuers Holding Certain
Assets the Direct Acquisition of Which
Is Exempt

New §802.4 exempts the acquisition
of voting securities of issuers that held
certain assets the direct acquisition of
which is exempt under the act or the
rules. New §802.4(a) exempts the
acquisition of veting securities of an
issuer whose assets, together with those
of all entities controlled by the issuer,
consist of assets whose direct purchase
is exempt from the notification
requirements pursuant to section
7A(c)2) of the act or §§802.2, 802.3 and
802.5 of the rules. New §802.4(b}
defines “issuer” as used in §802.4 10
mean a single issuer, or two or more
issuers controlled by the same person.
The exemptions provided by new
§802.4 are available so long as the
acquired issuer or issuers do not in the
aggregate hold exempt assets that
exceed the threshold limitations of the
cited rules and non-exempt assets with
a fair market value of more than $13
million. New § 802.4(c) states that fair
market value as determined in
accordance with §801.10 {c}{(3) of the
rules is the standard to apply in
determining the value of assets held by
an issuer whose voting securities are
being acquired pursuant to §802.4. New
§802.4 applies to acquisitions resulting
ins the holding of a minority interest as
well as a controlling interest in the
acquired issuer’s outstanding voting
securities,

Section 802.4 derives in part from
original § 802.1{a) which exempted “an
acquisition of the voling securities of an
entity whose assets consist solely of real
property” and related assets, if a direct
acquisition of that real property and
those related assets would be exempt.
The rationale for original § 802.1(a) and
new § 802.4 is that the applicability of
an exernption should not depend on the
form of the acquisition. The antitrust
analysis would seem to be the same
whether assets or voting securitiss are
acquired, See Statement of Basis and
Purpose to § 802.1{a), 43 FR 33488 (July
31, 1978}

Praposed § 802.4(a) extended this
approach by exenipting acquisitions of
voting gecurities of issuers whose assets
consist solely of assets exempt under
proposed § 802.2: new facilities,
unproductive real property, office and

residential property, hotels and motels,
agricultural property, rental retail space
and warehouses. Proposed § 802.4(b}
contained a comparable exemption for
issuers whose assets consist solely of
carbon-based mineral reserves exempt
undgr proposed §802.3.

New §802.4 differs in five respects
from the proposal. First, new paragraph
{a) no longer requires that the issuer
whose voting securities are being
acquired hold solely exempt assets. New
§802.4(a) provides that the issuer also
may hoid up to $15 million of non-
exempt assets in addition to the exempt
assets. Second, proposed paragraph (b)
has been merged into new paragraph (a).
In the proposed exemption, the
aggregation principles of § 801.15(b)
applied only to § 802.4{b), while
§801.15(a) applied to §802.4(a}.
Because of the new provision that an
issuer whose voting securities are being
acguired pursuant to § 802.4 also may
hold up to $15 million of non-exempt
assets, § 801.15(b) applies to all
transactions under § 802.4. New
§ B02.4(a) now describes all classes of
acquisitions that are exempt pursuant to
§802.4.

Third, new § 802.4(a) has been
expanded and now provides an
exemption for voting securities
acquisitions of issuers that hold assets
the direct acquisition of which are
exempt pursuant to section 7A[c)(2) of
the act and § 802.5 of the rules. Fourth,
new § 802.4(b) has been added to the
rule to make clear that the term "issuer”
as used in § 802.4(a} means a single
issuer or two or more issuers controlled
by the same person. Lastly, new
§ 802.4{c) has been added to make clear
that the value of assets held by an issuer
whose voting securities are being
acquired pursuant to § 802.4 is the fair
market value determined in accordance
with § 801.10{c){3} of the rules.

The first change responds to
Comments 2, 5 and 9, which noted that
the requirement in proposed § 802.4 that
the acquired issuer couid hold solely
assets exemp! under §§802.2 and 802.3
was very limiting and caused the
proposed exemption to fall short of the
soal of treating voting securities
acguisitions the same as asset
purchases. Proposed §§ 802.2 and 802.3
provided an exemption for asset
acquisitions involving the purchase of
certain types of realty and carbon-based
mineral reserves and reguired that the
acguisition of any non-exempt assets be
separately analvzed to determine
whether notification was required prior
to their purchase. Thus, under proposed
§8802.2 and 802.3, a person could
acquire certain exempt assets and non-
exempt assets valued at $15 million or
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less and would not be required to file.
However, in contrast, the requirement in
proposed § 802.4 that the acguired
issuer hold solely exempt assets
prectuded the exemption if the issuer
held any assets not exempt under
§§802.2 and 802.3.

The Commissicn agrees that this
limitation seemed to undercut the
rationale underlying § 802.4 to reduce
the extent to which the form of the
transaction affects the requirement to
file notification. For this reason, as
noted previously, the Commission has
modified proposed § 862.4 to exempt
acquisitions of issuers that hold assets
exempt under section 7A(c}{2) of the act
and new §8802.2, 862.3, and 802.5, and
non-exempt assets with a fair market
vatue of $15 million or less.

Comment 2 also suggested that
proposed § 802.4 be amended to exempt
acquisitions of voting securities of
issuers that hold “incidental assets,”
i.e., assets incidental to the ownership
of the exempt assets, in addition to the
assets that are exempt pursuant to
proposed §§ 802.2 and 802.3. The
commenter pointed out that since
incidental assets were not included in
every provision of the proposed rules as
exempt assets, the ownership of
incidental assets by an acquired issuer

“would limit the application of § 802.4.

As noted previously, the Commission
has modified the language of proposed
§ 802.4 to include within the exemption
acquisitions of voting securities of
issuers holding assets exempt under the
cited rules and non-exempt assets with
a fair market value of $15 million or
less, The Commission also has included
within the varicus subsections of

§§ 802.2 and 802.3 language that will
include within the exemptions, assets
incidenta! to the ownership of the
exempt assets. The Commission believes
that since the ownership of incidental
assets has littie effect on competition,
the value of incidental assets should not
be included in the determination of
whether the acquired issuer holds non-
axempt assets with a fair market value
exceeding $15 millien. The Commission
believes that these modifications
adequately address the concerns raised
by this comment.

The second change was made because
the provisions of § 801.15(b) that
address aggregation of previous
acquisitions now govern all voting
securities acquisitions of issuers holding
assets exempt under the sections
included within new § 802.4(a).
Proposed § 802.4{a) contained
exemptions that did not require
aggregation because the exemptions -
wete not based on the halding of assets
valued at less than a set threshold

amount. For instance, the exemption fer
certain types of realty provided in

§ 802.2 is applicable regardless of the
value of the exempt assets to he
acquired. However, since new § 802.4(a)
has eliminated the restriction that an
issuer whose voting securities are to be
acquired hold solely exempt assets and
now permits the acquired issuer to hold
non-exempt assets valued at $135 million
or less, the principles of §801.15(b)
apply. and aggregation is required to
determine whether this limitation will
be exceeded.

The third change from the proposed
rules reflects a suggestion by Comment
9 that section 7Aic)(2) of the act be
included within § 802.4. Section
7A(cH2) exempts acquisitions of
bonds, mortgages, deeds of trust, and
other obligations which are not voting
securities,” The Commission agrees that
the acquisition of these types of assets

_are of little antitrust concern, whether

acquired in the form of an asset or
voting securities acquisition, and has
added section 7A(¢)(2) of the act tc new
§ 802.4{a).

Similarly, an exemption for
acquisitions of veting securities of
issuers holding assets the direct
acquisition of which would be exempt
under § 802.5 {5 now included in
§802.4{a) as a result of revisions to
§ 802.5 (see discussion, below}. Because
proposed § 802.5 included a limitation
on the type of purchaser that qualified
for the exemption, comparable voting
securities acquisitions could not be
included within § 802.4 and thus were
exempted within proposed §802.5. New
§ 802.5 has been revised {c remove the
limitation, and the exemption for the
equivalent voting securities acquisition
has been moved to § 802.4. Therefore,
acquisitions of the voting securities of
issuers holding investment rental
preperty plus non-exemnpt assets valued
at $15 miilion or less will be exempt
pursuant to § 802.4(a).

The addition of § 802.4(b} stems from
the rationale underiying this exerption
that voting securities acquisitions and
asset purchases be treated similarly for
purposes of § 802.4. The first step
toward achieving similar treatment was
to modify propesed §§ 802.4(a) and {b)
to include within the exemption the
acquisition of issuers that hold exempt
assets and non-exempt assets valued at
$15 million or less. The Comnission
helieves that, in addition to this
modification, purchasers should be
required to aggregate acquisitions of
voting securities of differefit issuers
controlled by the same acquired person.
Otherwise, the form of the transaction
will affect the notification requirement.
For this reason, new § 802.4{b} defines

issuer, for purposes of § 802.4, to mean
a single issuer or multiple issuers
controlled by the same acquired person.
Thus, when the voting securities of
more than one issuer controlled by the
same person are being acquired,
aggregation of the non-exempt assets
heid by these issuers and aggregation of
the carbon-based mineral reserves for
which there are threshold limitations is
required. For example, if “A” proposed
to acquire the voting securities of three
subsidiaries of “B” and each subsidiary
held $200 million of oil and gas
reserves, the acquisition would not be
exempt under § 802.4(a) because the
acquired issuers hold in the aggregate
$600 million of oil and gas reserves. If
the acquisition were structured as an
asset acquisition with A" purchasing
the oil and gas reserves held by “B's”
three subsidiaries, the acquisition
woiuld not gualify for exemption under
new § 802.3{a) since the value of the
reserves to be acquired exceeds 3500
million,

Similarly, if “A™ proposed to acguire
the voting securities of three of “B's”
subsidiaries and each held. respectively,
(1} two hotels and $10 million of non-
exempt assets, {2] two hotels and §7
million of non-exempt assets and (3}
three hotels and 83 million of non-
exempt assets, A" would be required to
aggregate the value of the non-exempt
assets to determine whether the
acquired issuers hold in the aggregate
non-exempt assets exceeding 315
million in value. Since the value of the
non-exempt assets exceeds $15 million,
“A’s" proposed acquisition would not
be exempt under § 802.4(a). If the
acquisition were structured as an asset
acquisition with “A” purchasing the
hotels and the non-exempt assets
directlv, “A’s” suguisition of the hotels
would be exempt under § 802.2{e} but
“A” would be required to file
notification for the acquisition of the
non-exempt assets. The Comimission
recognizes that in this situation the
holdings of non-exempt assets
exceeding $15 million in the voting
securities acquisition negated the
availability of the exemption for the
entire acquisition, whereas in the asset
acquisition filing would b rgeited ™"
only for the acquisition of the non-
exempi assets. However, since voling
securities acquisitions are by their
nature different than asset acquisitions
because voting securities represent an
interest in the undivided totality of the
underlying assets, this difference in
outcome is unaveidable but reasonable.

New § 802.4(c} has been added to
make clear that the value of the exempt
and non-exempt assets held by the
issuer is fair market value determined in
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accordance with § 801.10(c){3}. The
Commission recognizes that this
requirement may be difficult to meet
when the acquisition is hostile or the
acquiring person propases to acquire &
minority interest through the
acquisition of voting securities from
third party holders, e.g., open market
purchases, However, § 801.10{c}{3}
requires that the acquiring person make
a good faith determination of the fair
market value of the assets of the issuer
whose voting securities are to be
acquired. The acquired person cannot
rely on the absence of data to make a
good faith determination that the fair
market value of the assets held by the
acquired issuer(s) does not exceed
threshold limitations. ‘

The modifications that have been
made to proposed § 802.3, providing
different thresholds for oil and gas
reserves and coal reserves, and
proposed § 802.4, expanding the
exemption to include issuers holding
non-exempt assets with a fair market
value of $15 million or less, complicate
the application of the rules requiring
aggregation of acquisitions of voting
securities of different issuers controlled
by the same acquired person. The
previous discussion addressed the issue
of aggregation when the voting
securities of different issuers are
acquired in the same transaction. The
following discussion addresses some of
the intricacies of aggregation involving
suhsequent acquisitions from the same
acquired person of voting securities of
the same issuer (and of different issuers}
holding assets exempt under §§802.2,
802.3 and 802.5 and section 7A[c)(2) of
the act.

To address the issue of aggregation
invelving subsequent acquisitions from
the same issuer of voting securities
governed by the exemptions provided:
by § 802.4, §801.15({b} has been revised
to include §§ 802.3 and 802.4. Section
801.15(L) provides that veting
securities, the acguisition of which was
exempt under certain identified
exemptions, are not held as a result of
an acquisition unless in a subsequent
acquisition the limitations contained in
those specified exemptions are

exceeded. For example, “A" acquires for

340 million, in an exempt transaction,
2ty percent of the voting stock of B,
which holds petroleum reserves valued
at 3300 million and subsequently plans
to agquire an additional five percent of
the B's voting securities for $10 million.
“A" would be required to determine
whether ite subsequent acquisition of
B's stock gualifies for the exemption
under § 802.4(a). If B’s holdings of il
and gas reserves have increasad and the
value of its reserves exceeds $500

million, *A’s"” subsequent acquisition of
B’s stock would not be exempt under

& 802.4(a}. Under §501.15{b), “A" is
considered to hold 20 percent of the
voting stock of B, and “*A’s” subsequent
acquisition is not exempt under
§802.4{a).

Another situation in which
aggregation is required under
§ 801.15(b) involves an acquisition of a
minority interest in the voting securities
of an issuer exempt under § 802.4(a)
followed by a subseguent scquisition of
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either a minority or a canirolling
interest in the voting securities of
another issuer included within the same
acguired person. For example, assume
that “A" acquired 30 percent of the
voting securities of C, an issuer
centrolled by “B,” for $40 million and
that the acquisition was exempt under
§802.4(a) because C held oil and gas
assets valued at $300 million and non-
exempt assets valued at $7 million. Six
months later, A’ proposes to acquire
from BT all {or a minority) of the veting
securities of D and E, issuers controlled
by “B,” for 520 million each. I has oii
and gas reserves valued at $150 million
and non-exempt assets valued at $2-
million, ahd E has oil and gas reserves
valued at $150 million and non-exempt
agsets valued at $2 million. Under
§801.15(b}, "A" is required to aggregate
its current proposed acquisitions of D
and E with its previous exempt
acquisition of C's voting securities to
determine whether the limitations set
forty in § 802.4(a} will be exceeded as a
result of the subsequent acquisition. In
this situstion, since the value of the cil
and gas reserves held by the G, D, and
E exceed 3500 million, the acquisition
of the voting securities of D and E is not
exempt under § 802.4(a).

Aggregation is not required in a
subsequent acquisition of voting stock
of an issuer included within the same
acquired person if the acquiring person
acguired control of that issuer in an
garlier transaction, i.e., holds 50 percent
or more of the issuer’s outstanding
voting securities. In such case, the
tssuer is now included within the
acquiring person. and the aggregation
reguirements of §801.1%{a) do not apply
since control has passed to the acquiring
person. {ln a situation in which the
acquiring person acquires exactly 50
percent of an issuer’s voting stock and
the acquired person has retained 50
percent, the Premerger Notification
Offine has long treated the issuer as
within the acquiring person alone in
applying the aggregation requirements
of§%5 801.13 and 801.14 for subsequent
voting stock and asset purchases from
the same acquired person.) Therefore, if
an acquiring person has acquired 30

percent or more of the voting stock of
an issuer and proposes to acquire
additional voting stock from the same
issuer or another issuer controlled by
the same acquired person, the acquiring
person is not required to aggregate the
assets of the issuer in the first
acquisition with assets of the issuer in
the second acquisition to determine if
any limitations have been exceeded.
Section 802.4 contains three examples
that illustrate the application of the rule,
including an example invelving
simultanecus acquisitions. Examples
illustrating the aggregation principles of
$£802.4 in sequential transactions are
included in the examples to §801.15.
Section 802.4 represents the
Commission’s first major effort to accord
the same treatment to asset acquisitions
and comparable voting securities
acguisitions. The aggregation principles,
thaugh necessarv, complicate the
application of the exemnption. If the
complexity of the aggregation principles
makes applying the § 802.4 exemption
overiy burdensome for parties, the
Commission will review the provision
to determine if any changes to the
exemption are necessary.

Proposed Section 802.5: Acquisitions of
Investment Rental Property Assets

Section B02.5 exempts acquisitions of
investment rental property assets. It is
intended to exempt certain acquisitions
of real property that are not exempt
under new § 802.2, The exemption
applies only to acquisitions of real
property assets that will be held by the
acquiring person solely for rental or
investment purposes and that will be
rented only to entities not included
within the purchaser {except for the sole
purpose of maintaining, managing or
supervising the operation of the
investment rental prepesty assets}.
Thus, the intent of the purchaser at the
time of the acquisition must be
considered to determine whether the
exemption is available. Although the
application of new §802.5, unlike
proposed §802.5, is no longer limitec to
certain types of acquiring persons such
as institutional investors, the
Commission believes that this provision
will exempl most real property
acquisitions typically made by
institutional investors, real estate
investment trusts {“REITs "), or real
estate development and management
companies that are not exempted by
new §802.2.

New §802.5 is designed to
supplement new § B02.2 by recognizing
that there may be additional categories
of real property assels, such as
industrial parks and multi-purpose
sports and entertainment facilities, that,
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when acquired as investment rental
property, are not likely to violate the
antitrust laws. Acquisitions of these
types of real property are often made
solely for rental investinent purpeses. In
such instances, investors in such
property play no active role in the
business conducted on these properiies
and seek only to profil from their
investment in the real estate. Moreover,
in order to reduce risk of loss in the
vajue of the real estate they hold,
purchasers of numerous properties
generally do not concentrate their
investments in a single geographic
market. Given the size and
unconcentrated nature of the real estate
- market, such acquisitions are not likely
to pose a competitive concern. The
limitations in new §802.5 on the inient
of the acquiring person and the nse of
the qualifying real property are designed
to insure that the exemption will not be
available for any acquisition intended to
achieve business objectives that are not
related to the rental or investment
obijsctives.

Although the investment rental
property exemption may apply to real
property, such as office or residential
property, hotels/motels and rental vetail
space, that is also exempt under §802.2,
there will be no need to apply new
§ 802.5 to the acquisition of these
categories of real property assets. The
important distinction between § 802.2
and §802.5 is that § 802.2 exempts
acquisitions of specific classes of real
preperty assets and does not incorporate
the intent-based test of §802.5, while
§ 802.5 exempts any type of real
property assats that meet the rule’s |
requirements for investment rental
property. In addition, the exemptions
for acquisition of real property under
§802.2 applv even if the acquiring
person occupies the property for any
purpose while § 802.5 permits the
acquiring person to use the acquired
investment rental property assets only
to manage or operate the real property
assets being acquired.

Proposed § 802.5 limited the
availability of the exemption for
acguisitions of investment rental
property to institutional investors as
definad by § 802.64 and persons whose
sole business is the acquisilion or
management of investment rental
property assets. Comment 2
recommended that the limitation on
gualified purchasers be eliminated
because the definition of investmert
rental property assets in proposed
§ 802.5(b} would be sufficient to prevent
purchasers from conducting business on
the property being acquired. Comment! |
31 suggested that the exemption should
be availabie to persons other than

investors whose sole business consists
of acquiring or managing investment
rental property assels. REITs, the
commenter pointed out, are permitted to
own certain assets such as temporary
stock and bond investments that are not
investment rentsl property and thus,
under the proposed riles, may not
gualify as entities whose sole business
is acquiring and managing investment
rental property assels,

The Commission has determined that
the dual restrictions in preposed §802.5
which made the exemplion available
only to {1} certain types of investors for
{2) acguisitions of investment rental
property were too limiting, The
Commission belisves that eliminating
the first restriction will not compromise
the efficacy of the exemnption. Thus,
new § 802.5 is available to all types of
purchasers so long as the acquisition
quatifies as investment rental property
assets,

New § 802.5 includes a provision,
found in other sections of Part 802 and
omitted from proposed § 80Z.3, stating
that in an acquisiiion that includes
investment rental property, the transfer
of any other property shall be separately
subject to the requirements of the act.
Thus an investor can purchase property,
the acquisition of which is exempt
ander § 802.5, and non-exempt assels
valued at $15 million or less and still
qualify for the exemption.

In addition, the provision included in
proposed § 802.5 exempting
acquisitions of voting securities of en
entity holding assets that consist solely™
of investment rental property assets has
been modified and moved o new
§3802,4, Thus, the exemption for
acquisitions of voting securities of
issuers holding § 802.5 assets will be
governed by § 802.4. This change results
in greater comparability between the
direct acquisition of §802.5 assets and
the acquisition of voting securities of
issuers holding these assets,

Proposad § 802.5 included within the
definition of investiment rental property
assets any space gocupied by the
acquiring persen for the sole purpose of
maintaining, managing or supervising
property and real
properiyss SirEiinTes not
included within the acguired person.
The propesal incerrectly implied that an
investor could not lease a portion of the
acquirad rental property to a subsidiary
or ather affiliated entity which waould,
in turn, manage the property on behalf
of the investor. The language in new
§802.5 has been changed and explicitly
permits the investor to establish this
srrangement with a subsidiary solely to
maintain, manage or supervise the
purchased property.

Far some acquisitions, in order to
determine prior to the acquisition
whether the buyer will use the
investment rental property in
accordance with the requirements of
§ 802.5, it may be necessary to examine
the acguisition intent of the acquiring
person, particularly if that investor is
controlled by 2 person that also controls
entilies engaged in other businesses.
The acquisition intent can be inferred
from the context of the transaction and
from actions by the acquiring person
hefore the acquisition. Circumstances or
conduct such as the following may be
scrutinized separately or in combination
to determine whether the acquiring
person has an intent that is fully
consistent with holding property solely
as investment rental property assets: {1)
the acquiring person undertock, prior to
the acquisition, a study of the cost of
convarting the property for use by one
cf its businesses; (2} the property is to
be canverted for use by the acquiring
person; {3) prior to the acquisition, the
property is being leased to or used hy
entities included within the acquiring
person: (4] a portion of the acquired
property is being leased at the time of
the acquisition to & competitor of the
acquiring person; and {5) the purchase
price reflects the value of & business
operated on the property rather than the
investment rental value of the property.

Because § 802.5 covers a broad range
of non-specific assets and places no
iimits on who may acquire the assets,
the Commission has declined to adopt
the suggestion in Comment 7 to
eliminate the requirsment that the
property to be acquired will be rented
only to entities not included within the
acquiring person, The Commission also
declined to adopt the suggestions in
Comments 7 and ¢ to eliininate the
restrictions on the acguiring person’s
use of any space on the property for the
sole purpose of maintaining, managing.
and supervising the operation of the
property. Limits on the use of the
property provide additional safeguards
to insure that the property is being
acquired for investment ot rental
purposes, singe other safeguards such as
iimits on the type of investiment reatal
property that can be acquired and the
type of investor that guatifies for

xempticn are absent from new §802.5.

Currently, HSR notifications are not
required for acquisitions of realty made
by REITs under the vrdinary course of
business exemption. REITs acquire real
estate in the ordinary course of their
husiness, and the fiduciary nature of
their investment activities and the
restrictions imposed upon them by the
Internal Revenue Code safeguard against
improper use of property they acquire.

b ok
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. New § 802.5 is not intended to narrow

the exemption from the reporting
requirements that is currently available

: to REITs.

Comment 9 noted that the language of
proposed § 802.5 excluded the
acquisition of a REIT by a non-REIT,
because of the restriction on the type of
investor that qualified for the
exemption. Acquisitions of REITs by
non-REITs are currently subject to the
notification requirements, because the
fiduciary restraints that govern
acquisitions by REITs do not generally
apply to non-REITs. However, under
new § B0Z2.5, the acquisition by a non-
REIT of all of the assets of a REIT may
be exempt from the reporting
requirements if the transaction meets
the requirements of the exemption. The
acquisition of all of the assets of a REIT
by another REIT is currently an exempt
ransaction, even though the acquired
REIT may hold certain non-real estats
assets, and new § 802.5 does not
supersede this exemption.

VL Aggregation Rules

Section 801.15 states that,
notwithstanding § 801.13, certain assets
and voting securities acquired in
exempt transactions are not considerad
to be “held as a result of an
acquisition.”” These rules and concepts
govern whether certain acquisitions
must be aggregated to determine ifa
proposed acquisition requires
notification. As the Statement of Basis
and Purpose makes clear {43 FR 33479},
§801.15 is applicable to simultaneous
acquisitions in which both exempt and
non-exempt assets or voting securities

re being acquired from the same
acguired person and to acquisitions of
non-exempt assets or voting securities
after the person has previously acquired
exempt assels or voling securities from
the same acqguired persan.

Section 801.15(a) provides that assels
and voting securitjes exempt at the time
of acquisition under certain provisions
of the act and rules are not held as 2
result of the acquisition. Acquisitions
exerpted by section 7A{c)(1) of the act
are among the classes listed. As a result,
in determining whether an assets
acquisition meets the more than $15
million size-of-transaction criterion of
section 7A{a)(3), the value of assets
acquired in the ordinary course of
business is not counted. Because §802.1
declares that certain acquisitions are
and that others are not considered to be
transfers in the ordinary course of
business under section 7A[c}1), it is not
tecessary to list § 802.1 separately in
§ 801.15{a). However, to eliminate
possible confusion, § 802.1 is listed in
§801.15(a), along with section TA(c){1},

to make clear that assets exempted
pursuant to § 802.1(h), {c} and {d) are
not deemed to be held as the result of
an acquisition for aggregation purposes.
Therefore, an acquisition of current
supplies valued at $8 miilion is not
aggregated with subsequent acquisitions
from the same person o determine if a
proposed acquisiiion will exceed the
%15 millien size-of-transaction
rotification threshold, since the current
supplies are exernpt pursuant to section
7A[(c){1) and §8G2.1(c).

New §802.2, which provides an
exemption for the acquisition of certain
types of real property assets (new
facilities, used facilitiss, unproductive
real property, office and residential
property, hotels and motels, recreational
land, agricuitural property, rental retail
space and warehouses) is alse listed in
§801.15{a) since the exemption sets no
deilar Hmit on the amount of exempt
assets that may be acyuired without
prior notification. Since new §802.2 4
listed in & 801.15(a}, assets exempt

under this provision are never heid as

a result of an acquisition. Section 802.5,
which exempts acquisitions of
investment rental property also appears
in §801.15(a). However, it is important
to note that new §§802.2 and 802.5
provide that the acquisition of any other
assets not exempted by new §§802.2
and 802.5 are subject to the
requirements of the sct and the rules as
if they were being acquired in a separate
acquisition. Consequently, in an
acquisition that includes these exempt
assets, the acquisition of other non-
exempt assets are subject to the
aggregation requirernents of § 801.13/).

Sections 802.3 {exempting certain
acquisitions of carbon-based mineral
reserves] and BO2.4(exempting
soguisitions of voting securities of
issuers holding exempt assets under
section 7A (cH2) of the act, §§802.2,
802.3 and 802.5, plus non-exempt assets
valued at $15 million or less), appear in
§801.15(b). This provision requires
parties to aggregate the value of
otherwise exempt assets that are
transferred in separate acquisitions.
Section 801.15{b} provides that the
aggregation rules of § 801.13 are to be
applied if, as z result of 2 propoesed
subsequent trausaction, the assels from
that transaction and an earlier
transaction will exceed a quantitative
limitation on the exemption of assets of
that kind. Thus, the $500 million
Himitation for oil and gas reserves and
the-$200 million limitation for ceal
reserves in § 8G2.3, that were notl
reached in an earlier acquisition, may be
exceeded by a subsequent acquisition of
reserves.

Exampie 4 to § 801.15 amends the
current Example 4, in which the
acquiring person is purchasing two -
mines. The existing example does not
indicate whether the mines contain
carbon-based minerals. Based on the
value of the mines stated in the
example, § 802.3 would exempt their
acquisition if they are carbon-based
mineral reserves. To avoid possible
confusion, the acquired assets have been
changed to manufacturing plants.

In response to a suggestion in
Comment 8, language has been added to
Example 5 regarding valuation of assets
in sequential acquisitions to determine
if the limitation in §802.3 has been
exceeded. In such acquisitions, the
buyer is not required to determine the
curren! fair market value of the assets of
the first acquisition, but he may use the
value of those assets at the time of their
prior acquisition pursuant to
§ 801.10(b}. However, in applying
§802.4, if in the first acquisition the
buyer had purchased a minority share of
the voting securities of an issuer that -
held the exempt oi} reserves assets and
preposed to buy additional voting
securities from the same issuer, the
buyer is required to revalue the total
holdings of the issuer at the time of the
second acquisition to determine if the
issuer’s holdings of oil and gas rights
and reserves exceed the limitation in
§802.3.

In proposed § 801.15. only §802.4(b)
appeared in § 801.15(b} because only
that provision of § 802.4 exempted
acquisitions of voling securities of
issuers holding assets that, if acquired
directly, were exempt subject to certain
dellar limitations. Paragraphs (a) and {b)
of proposed §802.4 have now been
consolidated into new §802.4{a) since
the exemption has been expanded to
exempt issuers holding exempt assets
and non-exemnpt valued a! $15 million
or less. New §802.4 now appears in
amended § 801.15¢b) to reflect the
provision contained in § 802.4(a)
limiting the value of the non-exempt
assets that the issuer whose voting
securities are being acquired can hoid,
Also, three new examples have been
added to § 801.15 to illustrate the
aggregation principles of § 802.4 {see
discussion of new § 802.4, above).

List of Subjects in 16 CFR Parts 801 anc,
892

Antitrust.
Amended Rules

The Commission amends Title 15,
Chapter 1, Subpart H, of the Code of
Federal Regulations as follows:



