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STATUTES AND REGULATIONS

All applicable statutes and regulations are contained in the Brief for

Appellant.

X1i






ISSUES PRESENTED

The district court found that the proposed merger of Heinz and Beech-Nut
would not substantially lessen competition, and that the merger will actually
increase jarred baby food competition in the United States under the standard
articulated in United States v. General Dynamics and United States v. Baker
Hughes. The questions presented on appeal are:-

1. Whether Baker Hughes sets forth the proper analytical framework for
determining the likelihood of success under Clayton Act Section 7 1n an action for
preliminary injunction brought by the Federa] Trade Commission.

2. Whether those findings are clearly erroneous under Federal Rule of

Civil Procedure 52(a).

[§9]



STATEMENT OF THE CASE
Almost one year ago, on February 28, 2000, The H.J. Heinz Company
(“Heinz”) and Milnot Holding Corporation (“Beech-Nut”) entered into g merger

agreement. App.142] (Op.). The parties filed a Premerger Notification and Report

Preliminary injunction 1 App.1422(0p.).
After conducting a ﬁve-and—one-haif-day hearing, and reviewing

comprehensive post-trial submissions, the district court issued a 28-page opinion

wil] actually increggse Competition in jarred baby food in the United States.”

App.1440-4] (Op.) (emphasis added).

—_—

I' Ther TC staff lawyers and €conomists had fecommended that the merger be allowed to
proceed. See App.4362-63 (Commission overrode “recommendations of its staff €conomists and
antitrust lawyers™ who thought “thjs deal should be looked at [not] as diminishing the number of
competitors to only two™ but *as producing a stronger competitor to Gerber”).

I



(Op.). Gerber’s brand loyalty is greater than any other product sold in the United
States, including Coca-Cola or Nike. App.1420(0p.).

Gerber has actively maintained its near-monopoly statys. Gerber has rajsed

In Gerber’s shadow fall two smal| cOmpetitors — Heinz and Beech-Nut —
relegated to “also ran” brands. App.3842. The Heinz market share is 17.4%, and
Beech-Nut’s is approximately 15.49, and those shares have been declining.
App.141 7(Op.). As Gerber itself states, “[i]t’s hardly a three-horse race when we
have 70% of the market.” App.5470. Indeed, post-merger, Gerber’s market share

will stil] be double the combined share of Heinz and Béech-Nut.
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food sales stock only Gerber. App.5222: App.657. In some areas of the country,
as many as 80% of the retailers stock only Gerber. App.4582.

sold in stores accounting for only 45%, App.1420-21(0p.). Heinz and Beech-Nut
also have sharply different regional focuses. Heinz’s sales are concentrated in

Nut’s sales, in contrast, are concentrated in the Atlantic region (New York and

New Jersey), Californja and Florida, App.1421(0p.).

App.1432-33(0p,).

II. MARKET COMPETITION: HEINZ AND BEECH-NUT
TARGET GERBER, NOT EACH OTHER

another’s prices. App.142 8(Op.);App.1 062-63.
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must carry Gerber, they do not require Gerber to make pay-to-stay payments.
App.4287;App.2875;App.947.

Significantly, these “fixed” payments do not affect retaj] prices of baby food.
App.1430-31 (Op.);

The only other type of trade spending at the supermarket level is “variable”
trade spending, typically consisting of discounts and allowances Heinz and Beech-
Nut provide supermarkets to create retail price differentials Or programs targeted at

Gerber. App.1430-31 (Op.).

Because the merger
enhances rather than eliminates this competition with Gerber, there is no evidence
to suggest the merger wil] adversely affect variable spending. App. 1432(Op.).
Indeed, this variable spending competition against Gerber is currently reduced by
the fixed payments Heinz and Beech-Nut must make to Supermarkets simply to

stay on the shelves. App.143 1-32(0p.).



I11. THIS MERGER CREATES A NATIONAL
COMPETITOR TO GERBER FOR THE FIRST TIME IN
AT LEAST F ORTY YEARS

stem directly from the substantially reduced manufacturing, pProcurement, and
distribution Costs, or “efﬁciencies,” that flow from this merger. From an
operations standpoint, both the Heinz and Beech-Nut plants operate at substantially

less than ful] Capacity; consolidating Beech-Nut’s production from jts aging plant

plant in Pittsburgh (completed in 1991) wil] immediately lower the tota] cost of

producing Beech-Nyt baby food by 43%, and decrease the variable cost of
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Iv. THE DISTRICT COURT’S ANALYSIS OF THE
PROPOSED MERGER

With the unique, Gerber—dominated baby-food market structure a5 the

backdrop, the district court painstakingly analyzed the |ike] Y Competitive effects of
the proposed merger. The court conducted 3 five-and-one-hajf day evidentiary

hearing and then issued a detajled Opinion Summarizing its findings and

10



The court conducted its analysis under Section 7 of the Clayton Act, which
prohibits a merger between two companies where the effect would be
“substantially to lessen competition.” In conducting the analysis and reaching his
conclusions, Judge Robertson carefully followed the “totality of the
circumstances” approach outlined by the Supreme Court in General Dynamics, and
this Court in United States v. Baker Hughes, Inc., 908 F.2d 981,984 (D.C. Cir.
1990). As the district court explained, it had to consider (1) whether the FTC had
established a prima facie case that the merger would be anticompetitive and
(2) whether the defendants had produced evidence to rebut that presumption. The
court emphasized that the “ultimate burden of persuasion rests with the
Commission throughout.” App.1424(Op.).

The parties agreed that the product market in this case js Jarred baby food.
App.1425(Op.). The district court weighed the evidence on geographic market and
found the relevant market to be jarred baby food in the United States. App.1425-
26(Op.). Defendants acknowledged — indeed emphasized — that the market is
already concentrated due to Gerber’s extraordinary market share., Thus, the district
court found that the FTC had established its prima facie case. App.1426-27(0p.).
The defendants also conceded that entry into the market would be difficult, and the
district court concluded that entry is therefore not a countervailing factor to the
prima facie case. App.1427(0Op.).

The FTC’s theory below, as explained by the tria] court, was “that trade
spending competition between Heinz and Beech-Nut benefits consumers and that
the merger will eliminate that benefit.” App.1430-3 I(Op.); see App.86 (FTC
Opening Statement: “this case is really not about the supermarkets. ... It is about
consumers”) (emphasis added). Accordingly, based on defendants’ rebuttal
evidence, the district court undertook a detailed analysis of the competitive effects

of the merger at both the wholesale and retajl levels, and concluded that, despite

11



A.  District Court’s Analysis of Current Market

First, the court analyzed consumer competition and concluded that “[i]t is

pricing at the retaj] level very much,”” and that there are “no discernible

12



found that “thjs merger will not give Heinz any unilateral incentjve to increase its
price.” App.1429(0p.).

The court turned next to distribution competition — that is, “competition
between Heinz and Beech-Nut to be the second brand on the shelf” by “the
payment of negotiated sums of money to retailers or retaj] chains.” App.1430
(Op.). The court analyzed both fixed spending and variable spending. The court
noted that “Dr. Baker’s econometric analysis revealed that trade spending levels
had no effect on price, even in markets where aj] three firms are present.”
App.143] (Op.). The court analyzed each aspect of trade spending separately. The
court concluded that the F TC’s attempt “to show that fixed trade spending

competition between Heinz and Beech-Nut benefits consumers and that the merger

will eliminate that benefit . . . fajled completely.” App.1430-31(0p.). As to

record “leaves substantia] doubt that the proposed merger would actually affect
variable spending levels,” becayse this spending is directed at Gerber and the
merger will not change this competitive posture. App.1431( Op.).

The district court then assessed the ability of Heinz and Beech-Nut to
compete against Gerber in innovation and product differentiation_ Relying on

record evidence, the court found that “neither Heinz nor Beech-Nut js strong




B.  District Court’s Analysis of Merger’s Additional
Effects

The district court not only found that the merger would cause no upward
effect on consumer prices, but also found, based on careful analysis of efficiencies
and innovation, that the merger would actually benefit consumers and competition.
The district court explained that the “centra] contention of the defendants is that the
merger is the only way to challenge Gerber’s dominant market share” — that is,
that the merged business will be more efficient, will have “3 more attractive and
attractively priced product” and will be able to engage in “serious efforts to
innovate.” App.1433(0p.). The district court carefully considered the F TC’s
structural argument, but found — based not upon “aspirationa)” testimony, but

rather upon “powerful evidence in the record” — that “the Commission’s prima

competition.” App.1435(0p.).
Specifically, the court credited testimony to the effect that the merger would
allow consolidation of production at the automated Pittsburgh plant currently
operated by Heinz. This consolidation, the court found, “will achijeve substantial
Ccost savings in salaries and operating costs.” App.1436(Op.). The court quoted
the testimony of David Painter, who had primary responsibility for evaluating
merger efficiencies for Mmany years as an Assistant Director at the FTC. In this

153

case, Mr. Painter found that the manufacturing cost savings would be substantial,

-significant, ... among the largest that [ have ever seen certainly in a manufacturing

segment.”” App. 1436(Op.). The district court credited Mr. Painter’s evaluation

that the savings are “extraordinary.” App.1437(Op.). The court also noted that the

use of Heinz’s distribution System could cut costs substantially. App.1437(Op.).
Relying on the FTC’s own Horizontal Merger Guidelines, the court stated

that these “are the kinds of efficiencies” properly analyzed in merger analysis.

14




70% — to €nsure meaningfy] market penetratiop, App.l439(0p.). The court

defendants “rebutted that case with proof that the proposed merger wijj i fact

Increase Competition.” App. 1440(Op.)(emphasis added). Judge Robertson found,

15
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SUMMARY OF ARGUMENT

The district court correctly concluded that the Heinz-Beech-Nut merger
would increase competition in a market historically dominated by a single firm,
Gerber. That dominance alone — a 65% plus market share — accounted for the
highly concentrated nature of the Jarred baby food market. The FTC successfully
employed this structural factor to establish a prima facie case below. But that was
only phase one of the multi-step process under Section 7 ordained by the Supreme
Court and this Circuit’s governing precedents. Applying settled Clayton Act
principles, Judge Robertson examined the totality of the circumstances and
determined that, in light of market realities, the consolidation of two marginal
competitors would result in a much-strengthened firm that could bring about
genuine competition in a lackluster, declining market. This reinvigorated,
competitive market would be characterized by greater product innovation,
improved quality, reduced prices and expanded output, all redounding to the
immediate benefit of consumers. The record abundantly supports this set of
ultimate conclusions, which are firmly buttressed by the deference owed the
district court under Rule 52(a).

The FTC now seeks to dramatically alter not only the well-established
analytical approach to Section 7 of the Clayton Act, but also the role of the courts
in assuring that merger transactions receive a fair and independent review upon a
motion for preliminary injunction. It simply cannot be reasonably argued today
that the district court committed clear error by considering evidence of the “totality
of circumstances,” looking at market “structure, history, and probable future” to
evaluate the actual competitive impact of the transaction. United States v General
Dynamics Corp., 415 U.S. 486, 498 (1974).

Following the Supreme Court’s script from General Dynamics and its

progeny, this Circuit recognized in United States v. Baker Hughes, 908 F.2d 981,

16



relegate the courts’ role to rubber-

Stamping agency actjon. In order to determine

lihood of success on the merits,” ag required at

of the

the preliminary injunction stage,

courts must look “at the merits”
transaction,



competitive impact of the proposed transaction (including whatever efficiencies
can be shown to be gained from the transaction) and that the merger is unlikely to

substantially lessen competition.

loss of a competitor, the FTC provides no record Support whatsoever for its claim.
The district court’s findings, Supported by Rule 52(a), leave no doubt that the

wholesale competition between Heinz and Beech-Nut to gain access to the

opinion rebuts any presumption of collusion flowing from the F TC’s prima facie
case. And significantly, the district court made a specific finding, citing record
testimony and evidence, that structural barriers rebut any possible inference of an

increased likelihood of collusion in this case.

Rule 52(a) — jts findings have fu]] record support. The district court’s decision

deserves affirmance by this Court.

18



STANDARD OF REVIEW

A district court ruling denying a motiop for preliminary injunction is |
reviewed for abuse of discretion. National Wildlife Federation v, Burford, 835
F.2d 305, 319 (D.C. Cir. 1987). The district court’s findings of fact and
conclusions cannot be set aside unless “clearly erroneous.” Fed. R. Civ. P. 52(a);
United States v. Marine Bancorporation, Inc., 418 U.S. 602,615 n.13 (1974);
United States v. Generql Dynamics Corp., 415 U S. 486, 508 (1974); United States
v. Baker Hughes, Inc., 908 F.2d 981, 983 (D.C. Cir. 1990). In a merger case the
“clearly erroneous” standard “applies to ultimate as wel] as underlying facts,
including economic judgments.” Hospital Corp. of Am. v. FTC, 807 F.24 1381,
1385 (7" Cir. 1986).

ARGUMENT

some seven weeks for pre-hearing discovery and depositions so that neither side
would be denied the opportunity to marshal its best evidence and present its case in
an orderly and comprehensive manner to the trial court. This was after the FTC
itself had reviewed the merger for four full months. There thus was not in this

instance the sort of abbreviated inquiry that often occurs at the preliminary

2 In fact, it is notable that the five full days of trial for the preliminary injunction in this case
were the same number of tria] days afforded the parties for the full merits trial in Baker Hughes.




I. THE DISTRICT COURT’S BAKER HUGHES
COMPETITIVE EFFECTS ANALYSIS WAS LEGALLY
CORRECT AND CERTAINLY NOT CLEARLY
ERRONEOUS

Clayton Act Section 7 prohibits mergers where “the effect of such
acquisition may be substantially to lessen competition, or tend to create a
monopoly.” 15 U.S.C. § 18 (1994). “The statutory test is whether the effect of the
merger may be substantially to lessen competition in any line of commerce in any
section of the country.” United States v. Philadelphia Nat'l Bank, 374 U.S. 321,
355 (1963). “The core question is whether a merger may substantially lessen
competition, and necessarily requires a prediction of the merger’s impact on
competition.” FTC v. Procter & Gamble Co., 386 U.S. 568, 577 (1967). As Judge
Posner has aptly noted, “the economic concept of competition, rather than any
desire to preserve rivals as such, is the lodestar that shall guide the contemporary
application of the antitrust laws, not excluding the Clayton Act.” Hospital Corp. of
Am. v. FTC, 807 F.2d 1381, 1386 (7" Cir. 1986).

“[1]t is to be remembered that § 7 deals in ‘probabilities,” not ‘ephemeral
possibilities.”” Marine Bancorporation, 418 U.S. at 622-23 (citing Brown Shoe Co.
v. United States, 370 U.S. 294, 323 (1962)). “[Al]ssumption is no substitute for
reasonable probability as a measure of illegality under § 7,” and “[t]he need for
substantiality cannot be ignored.” Procter & Gamble, 386 U.S. at 584 (Harlan, J.,
concurring). As the Supreme Court has pointed out, the FTC itself defines the
level of “substantial” impact required by the statute: “significant and real, and
discernible not merely to theorists or scholars but to practical, hard-headed
businessman.” Id. at 599.

In its earliest cases interpreting Section 7 of the Clayton Act, the Supreme
Court took the view that market shares were almost entirely determinative of the

validity of a merger. In United States v. General Dynamics Corp., 415 U.S. 486

20
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(1974), however, the Supreme Court “usher[ed] in a new era of Clayton Act §7
merger analysis.” Kaiser Aluminum & Chem. Corp. v. FTC, 652 F.2d 1324, 1335
(7" Cir. 1981). The question directly presented in General Dynamics was whether
the district court properly considered pertinent industry factors in a case where the
government had established a prima facie presumption from market share statistics
showing high industry concentration. 415 U.S. at 498. Cautioning “that statistics
concerning market share and concentration, while of great significance, were not
conclusive indicators of anticompetitive effects,” the Court admonished that “only
a further examination of the particular market — its structure, history and probable
future — can provide the appropriate setting for Judging the probable
anticompetitive effect of the merger.” Id at 498 (quoting Brown Shoe, 370 U.S. at
322 n.38).3

As this Court explained in Baker Hughes, “General Dynamics began a line
of decisions differing markedly in emphasis from the Court’s antitrust cases of the
1960°s. Instead of accepting a firm’s market share as virtually conclusive proof of
its market power, the Court carefully analyzed defendants’ rebuttal evidence.” 908
F.2d at 990; see also Kaiser Aluminum, 652 F.2d at 1335 (same). Of particular

importance to this case, the Baker Hughes court held:

3 Inthe same term, the Supreme Court decided Marine Bancorporation, confirming that a
“challenged merger must be judged by its effects on the relevant product and geographic
markets.” 418 U.S. at 630. The Court reiterated “that by introducing evidence of concentration
ratios ... the Government [can] establish[ 1 a prima facie case.” /4 at 631. But, as the Court

ratios. which can be unreliable indicators of actual market behavior, did not accurately depict the
economic characteristics of the ... market.” Jd.; see also United States v. Citizens & So. Nat ']
Bank, 422 U S. 86. 120 (1975) (“the Government plainly made out a prima facie case of a
violation of § 7 under severa] decisions of this Court. [t was thus incumbent upon [defendant] to
show that the market share statistics gave an inaccurate account of the acquisitions’ probable
effects on competition™) (citations omitted).



The Supreme Court has adopted a totality-of-the-circumstances
approach to the statute, weighing a variety of factors to determine the
effects of particular transactions on competition. That the government
can establish a prima facie case through evidence on only one factor,
market concentration, does not negate the breadth of this analysis.
Evidence of market concentration simply provides a convenient
starting point for a broader inquiry into future competitiveness.

Baker Hughes, 908 F.2d at 984; see also Robert Pitofsky (FTC Chairman),
Statement of the Federal Trade Commission on Mergers and Corporate
Consolidation in the New Economy, Hearing Before Senate Comm. on the
Judiciary (June 16, 1998) (“Merger analysis has moved from strict reliance on
structure-based presumptions that focused largely on market share datato a
sophisticated analysis that takes account of the dynamic nature of competition in
the real world . . . . It also is important to recognize and give proper weight to the
potential efficiency effects of mergers.”).

The district court here strictly followed the framework for determining
whether a merger will substantially lessen competition set forth by this Court in

Baker Hughes:

The basic outline of a section 7 horizontal acquisition case is familiar.
By showing that a transaction will lead to undue concentration in the
market for a particular product in a particular geographic area, the
government establishes a presumption that the transaction will
substantially lessen competition. The burden of producing evidence
to rebut this presumption then shifts to the defendant. If the defendant
successfully rebuts the presumption, the burden of producing
additional evidence of anticompetitive effect shifts to the government,
and merges with the ultimate burden of persuasion, which remains
with the government at all times.

908 F.2d at 982-83 (citations omitted).
Having found a prima facie case based on market concentration, the district
court shifted the burden of production to defendants. “General Dynamics does not

require the defendant to present a defense upon which he bears the burden of proof
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in the sense of ultimately persuading the trier of fact that he is entitled to relief.”
Kaiser Aluminum, 652 F.2d at 1340; see Baker Hughes, 908 F.2d at 992. Rather,
“[i]n the aftermath of General Dynamics and its progeny, a defendant seeking to
rebut a presumption of anticompetitive effect must show that the prima facie case
inaccurately predicts the relevant transaction’s probable effect on future
competition.” Baker Hughes, 908 F.2d at 991. That is precisely the review the
district court undertook in this case, and on the record compiled below its findings
are unassailable.

As noted above, the dirstrict court first examined the market statistics, and
explained that those statistics do not reflect the competitive market dynamic —
namely, the ability of Heinz and Beech-Nut to compete against Gerber, or how,
and the extent to which, Heinz and Beech-Nut compete against each other. The
district court then considered defendants’ rebuttal evidence that the merger will not
harm price competition or increase prices at the wholesale or consumer levels.
Finally, the district court considered evidence produced by defendants showing
that the merger will actually increase competition in the jarred baby food market
by creating a meaningful national competitor to Gerber, the only real player in the
market for the past forty years.

The district court concluded that, despite high concentration and difficult
entry, the merger of Heinz and Beech-Nut will not adversely affect consumer
prices, and in fact, will enhance competition with Gerber resulting in immediate
consumer benefits. See App.1437-38(Op.). These findings were based on,
supported in and corroborated by an overwhelming record, consisting of tens of
thousands of defendants’ own internal records, expert econometric analyses of the

merger’s effects on pricing, expert reports on efficiencies from the merger, records

)
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prove the core of the dispute, would grossly inflate the roje of statistics in actions
brought under section 7. The Herﬁndahl—Hirschman Index cannot guarantee

litigation victorjes.” Baker Hughes, 908 F .2d at 992,

- contrast to its proof in F7C v, Staples, Inc., 970 F, Supp. 1066 (D.D.C. 1997), a
case involving a 3-to-2 merger of the two largest office products “superstores. In
that case, the FTC “pointed to interna] ... documents which present[ed] price
comparisons between [defendants’] prices,” but the FTC produced no such
evidence here. Id at 1076. Defendants in this case, on the other hand,

. afﬁrmatively showed that their internal documents track and target Gerber, not

each other., Similarly, in Staples, the FTC introduced price comparison studies and

_—

4 TheF TC’s reference to a few isolated instances of short-term couponing (see FTC Br. at 15-
16) does not call into question these findings. Heing consumer spending efforts — including
couponing — are aimed at Gerber and do not vary based on the presence of Beech-Nut in a
market. See App.2123; App.476-77; App.657-62. In addition, Professor Baker specifically
reviewed Coupon data and testified that Couponing did not affect his econometric analysis.
App.1299-1334.
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econometric analyses showing that prices were lower in markets where both
merging parties were present. /d. at 1076-77. The FTC offered no such evidence
here. And defendants in this case adduced econometrics and expert testimony
showing just the opposite — that there was no difference in price regardless of
whether the other brand was present in the marketplace. App.4991-96;App.1069-
73. And in Staples, the FTC offered expert efficiencies testimony from David
Painter, together with an efficiencies expertreport. Staples, 970 F. Supp. at 1090.
The FTC offered no such evidence here. Defendants did.

Unable to escape the district court’s well-supported findings under the
correct legal analysis, the FTC conjures on appeal the remarkable assertion that the
district court “failed to make any factual determinations at all” with respect to
coordinated interaction, and effects of the merger at the wholesale and local market
level. See FTC Br. at 23 (emphasis added). The FTC then invites this Court to
conduct a plenary review of the record, generally resurrecting its competing
evidentiary views without citing the countervailing evidence introduced by the
defendants, and, in most instances, without referring to the district court’s
expressly contrary findings.5 The FTC’s assertion in the first place is flatly
incorrect and conspicuously at odds with the findings in the district court’s 28-page
opinion. Those findings are not clearly erroneous, and the FTC’s argument for

plenary review is without merit.

5 For example, while the FTC asserts in its opening brief that Heinz and Beech-Nut compete
on price. it cites advertising, couponing and other consumer loyalty programs. which show
nothing more than Heinz and Beech-Nut competing with Gerber, not each other. as the district
court found and as the record amply demonstrated. In fact, even a reference to the district
court’s express finding on this Very point is conspicuously absent from the FTC’s assertion in
this regard. Similarly, again without referencing the district court's finding on the point, the FTC
contends Heinz and Beech-Nut monitor each other’s prices; suffice it to say that the district
court’s finding to the contrary is well supported. Compare App.5556-5615: App.1062-63;
App.974; App.655-57 with FTC Br. at 9.
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“Where there are two permissible views of the evidence, the factfinder’s
choice between them cannot be clearly erroneous.” Anderson v. Bessemer City,
470 U.S. 564, 574 (1985); see also Fasolino Foods Co. v. Banca Nazionale Del
Lavoro, 961 F.2d 1052, 1058 (2d Cir. 1992) (“The district court clearly fulfilled
[its] obligation in nineteen pages of lucid factual findings and another ten pages of
well-supported legal conclusions. All that is required by Rule 52(a) is that the trial
court provide findings that are adequate to allow a clear understanding of its
ruling.”).

Il THE FTC’S ARGUMENTS ON APPEAL ARE NOT
AVAILING

Faced with inescapable findings and conclusions supported in the record
establishing that this merger will increase quality, increase output and lower prices,
the FTC has been forced to take extreme legal and factual positions on this appeal
pushing beyond the bounds of settled antitrust doctrine. To avoid the Section 7
competitive effects analysis the district court undertook in this case, the FTC now
claims, remarkably, that Baker Hughes and the Supreme Court framework for
analysis it sets forth are not applicable to the FTC at the preliminary injunction
stage. The argument has no merit.

A.  The “Totality of the Circumstances” Standard Under

Section 7 Is No Different For the FTC in a
Preliminary Injunction Case

The FTC is boldly asking this Court to depart from General Dynamics and
Baker Hughes in this case. It is the FTC’s contention that the General Dynamics-
Baker Hughes analysis is reserved for the permanent injunction hearing, but has
no application at the preliminary injunction stage. FTC Br. at 25-26. Where the
transaction in question is a “merger to duopoly,” in an admittedly highly

concentrated market, with entry unlikely, the FTC maintains that it has “clearly
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satisfied all the criteria for securing a preliminary injunction” in this Circuit. /d. at
19. Defendants’ rebuttal evidence regarding the actual competitive effects,
including efficiencies from the merger, is not to be considered at this “stage of the
proceeding” according to the FTC. Id. at 21, 49.

There is no authority for the FTC’s position. Section 13(b) of the FTC Act
requires that, to enjoin a merger under Section 7 of the Clayton Act, the FTC
proceed in federal court. 15 U.S.C. § 53(b)(2) (1994). Under Section 13(b), “a
district court must (1) determine the likelihood that the FTC will ultimately
succeed on the merits and (2A) balance the equities.” FTC v. University Health,
Inc., 938 F.2d 1206, 1217 (1 1™ Cir. 1991). “It is not enough for the FTC to show
merely that it has a ‘fair and tenable chance’ of ultimate success on the merits as
has been argued and rejected in other cases.” FTC v. Staples, Inc., 970 F. Supp.
1066, 1072 (D.D.C. 1997). “[S]uch a standard would run contrary to
Congressional intent and reduce the judicial function to a mere ‘rubber stamp’ of
the FTC’s decisions.” Id.

Nothing in Section 13(b) of the FTC Act suggests that courts are to engage
in a more circumscribed inquiry when considering the FTC’s motion for a
preliminary injunction. Indeed, contrary to the notion of a degree of judicial
deference to the FTC’s prima facie showing of high concentration and entry
barriers, the Section’s legislative history recognizes that it is “the duty of the courts
to exercise independent judgment on the propriety of issuance of a ... preliminary
injunction.” Trans-Alaska Pipeline Authorization Act, Pub. L. No. 93-153, 87
Stat. 576, Conf. Rep. No. 93-924, 1973 U.S.C.C.A.N. 2523, 2533.

Such has been the understanding of federal courts in this and every other
Circuit. Thus, in University Health — a Section 13(b) case — the Eleventh Circuit
followed the Section 7 analysis outlined in Baker Hughes to determine the FTC’s

likelihood of success on the merits. The FTC’s prima facie case thus did not end
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the inquiry. /d at 1218 Indeed, the Eleventh Circuit held the defendant could
“rebut this presumption” with evidence showing “that the market-share statistics
give an inaccurate account of the acquisition’s probable effect on competition in
the relevant market.” 7y (citations omitted). In language derived from the
reasoning in General Dynamics, the appellate court specifically observed that “the
defendant may demonstrate unique economic circumstances that undermine the
predictive value of the government’s statistics.” JJ Moreover, citing Baker
Hughes, “[i]f the defendant successfully rebuts the presumption of illegality,” the
Eleventh Circuit held, “the burden of producing additiona] evidence of
anticompetitive effects shifts to the government, and merges with the ultimate
burden of persuasion, which remains with the government at all times.” 14 at
1218-19 (quoting Baker Hughes, 908 F.2d at 983); see also FTC v. Elders Grain,
Inc., 868 F.2d 901, 904 (7" Cir. 1989) (Posner, J.) (“in a section 13(b) proceeding
... [t]he merits depend to a great extent on the economic effects of the challenged
acquisition”).

This Court’s decision in FTCv. PPG Industries, 798 F.2d 1500 (D.C. Cir.
1986), does not command a different result. The FTC relies heavily on an out-of-
context quotation from that case. PPG, however, did not address whether the
standard for a preliminary injunction in 4 merger case differs from the standards
for success outlined by the Supreme Court and articulated in Baker Hughes.

Rather, PPG focused on the threshold issue of product market definition. The

s full competitive analysis that “the effects to be
anticipated from [the] merger include a decline in vigorous inter-material research
and development, an increase in the price of both glass and acrylic, and an erosion
of quality service.” FTC v. PPG Indus., 628 F. Supp. 881, 885 (D.D.C. 1986).

The Court of Appeals affirmed that conclusion without discussion.
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Section 7 challenges articulated in Baker Hughes. See Staples, Inc., 970 F. Supp.
- at 1082; F7C v, Cardz’na[Health, Inc., 12 F. Supp. 2d 34,54 (D.D.C. 1998); FTC
v. Swedish Match, No. 00-1501 (TFH) (D.D.C. Dec. 14, 2000). To hold otherwise

and adopt the pew standard the FTC trges on this Court woyjq in effect foreclose

evidence is to be uninhibited and cap include non-entry evidence such ag “the
bl

,” “significance

of market shares and concentration,” “likelihood of express collusion or tacit
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coordination, and prospect of efficiencies from merger,” “Industry structure,”

“inter-industry cross elasticities of demand and supply” and “product
differentiation.” /g

Collectively, this case law uniformly stands for the simple proposition that,
because every merger 1s unique, €very merger must be analyzed on jts own facts.
No doubt all METger cases present varied facts to the courts, some analogous and
Some not to the instant case. But that is the point of Section 7 analysis, and it is
precisely why defendants must be able to present — and the court must
appropriately be able to consider — rebuttal evidence in any case. There is simply
no “cookie-cutter” approach to merger review.

Adherence to this totality of the circumstances approach is particularly
compelling in this Case, where, as in Baker Hughes and General Dynamics,
extraordinarily unique market conditions, as the district court found, clearly show
market share statistics have no correlation to the competitive positions of the
merging parties. See Kaiser Aluminum & Chem, Corp. v. FTC, 652 F.2d 1324,
1341 (7" Cir. 1981) (“[M]arket concentration statistics, however, must be relevant
to the focus of competition. The statistics must be an accurate measure of future
ability to compete in a relevant market.”). Here, of course, industry concentration
itself is simply a reflection of Gerber’s market share. App. 1417(Op.).6

Nor is this case a “merger—to-monopoly,” as the FTC asserts. Heinz and
Beech-Nut are not combining to form a market leader, as in PPG, Elders Grain or
University Health, principally cited by the FTC. See PPG, 798 F.2d at 1502-03

(world’s largest firm in the industry with 30% share acquiring second largest firm

increase here); FTC v Butterworth Health Corp., 946 F. Supp. 1285, 1294 (W.D. Mich, 1996)
(1.889 point HHI increase and combined firm market share of 47-65%). aff'd, 121 F.34 708 (6th
Cir. 1997).



with 23% share; combined firm would be more than twice the sjze of next largest
competitor); University Health, 938 F .2d at 1211 (combined hospital would be
largest in market with 43% share); Elders Grain, 868 F.2d at 902 (combination of
second and fifth firms in market, resulting in largest industrial dry corn producer in
the United States).”

what Gerber describes as “also-rans” — to take on and for the first time
meaningfully compete with Gerber. That is the Very type of transaction the
Clayton Act intended to protect, not defeat. See Brown Shoe, 370 U.S. at 319
(Clayton Act was not designed to “impede . . . a merger between two smalj
companies to enable the[m] to compete more effectively with larger corporations
dominating the relevant market”); United States v Country Lake F oods, Inc., 754
F. Supp. 669, 680 (D. Minn. 1990) (merger would allow the acquiring firm “to
compete directly with the market leader”); United States v. Consolidated Foods
Corp., 455 F. Supp. 108, 138 (E.D. Pa. 1978) (“the . .. merger will not put a gjant
In competition with a field of midgets”); United States v.MPM, Inc, 397 F,
Supp. 78, 93 (D. Colo,. 1975) (merger of two of the four largest competitors with

Suggest. Indeed. the FTC itself in 1997 allowed two of the three existing commercial aircraft
manufacturers, McDonnel] Douglas and Boeing, to merge —with, in the agency’s own words,
Boeing acquiring a “non-failing direct competitor in a market in which there is only one other
significant rival, Airbus Industries. and extremely high barriers to entry.” See Federal Trade
Comm'n, Statement of Chairman Robert Pitofsky and Commissioners Janet D. Steiger, Roscoe
B. Starek 11 and Christine A. Varney, in the Matter of The Boeing Company/McDonnel]
Douglas Corporation, File No. 971-0051. There was similar, unrefuted evidence at tria]
regarding enhanced competition from a 3-to-2 merger allowed to proceed in the greeting card
industry. App.962-63.



combined market share over 30% “motivated by a desire to improve the
companies’ competitive position™).8
B.  The District Court Correctly and Thoroughly Considered
the Effects of the Merger at the Wholesale Market Level
The FTC’s case in the trial court Was captured succinctly in the FTC’s

Opening Statement:

As Your Honor recognized at our very first conference in chambers,
this case is really not about the supermarkets. . . . It is about
consumers. Supermarkets do not stand to bear the risk in this matter if
things don’t go as promised. . . . Supermarkets, as long as they’re
treated fairly, if they get a good deal, supermarkets don’t really have
much at stake.

App.86. The FTC had to take this approach because, in the end, the market at
issue is jarred baby food, not some Separate market for shelf space in supermarkets.
Thus, the district court’s opinion, and the evidence adduced at trial, focus on
the FTC’s claim that “trade spending competition benefits consumers and that the
merger will eliminate that benefit.” App.1430-31(Op.). The district court
concluded that the FTC “failed completely” to support this theory, because there
Wwas no evidence to suggest that the wholesale competition between Heinz and
Beech-Nut to get on the supermarket shelf in any way affected the consumer price

of jarred baby food. /d

“[o]bviously, those mergers which enable small companies to compete more effectively with
giant corporations generally do not reduce competition but rather intensify it. . . . Congress has
made it abundantly clear it is not the purpose of this law to prevent mergers of this type.” An Acr
1o Amend an Act Entitled “4n Act to Supplement Existing Laws Against Unlawful Restraints and
Monopolies, and For Other Purposes,” Approved October 15, 1914 (38 Star. 73 0). As Amended:
Hearing on HR 2734 Before a Subcomm. of the Comm. on the Judiciary, 81st Cong. 6 (1950)
(statement of Senator Herbert R. O’Conor, Chairman).

(8]
39}






MATERIAL UNDER SEAL DELETED

Most significantly, even if the FTC could somehow argue at this stage that
the proper inquiry is into the effects of the merger at the supermarket level, the
FTC’s claim lacks any record support. First, total trade spending is unaffected by
competition to get on the shelf, the existence of which causes trade spending to

merely shift from variable to fixed. App.1431-32(Op.).

Supermarkets, in fact, perceive the merger as potentially increasing
wholesale competition, due to the prospect of finally bringing effective
competition to the market leader. It is therefore hardly surprising that the
supermarkets — the parties most likely to be injured under the FTC’s theory of
reduced wholesale competition — overwhelmingly favor this merger. Defendants
adduced no fewer than thirty-one affidavits, together with trial testimony, from
supermarkets ranging from the largest chain in the country, Kroger, to small
single-store “mom and pop” groceries, all supporting this merger on these and
other grounds. App.4501-36,4566-85,4613-14. That fact alone is dramatic
evidence that the FTC’s new-found solicitousness for supermarkets is simply no

basis for opposing this pro-competitive merger.10

10 Notably, the FTC successfully moved to suppress portions of these affidavits regarding the
overwhelming supermarket opinions that this merger will enhance competition. App.1166-70.
These customer views should be given strong consideration in a merger case. See United States
v. Syufy Enters., Inc., 903 F.2d 639, 669 (9™ Cir. 1990); FTC v. Butterworth Health Corp., 946
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Accordingly, even on an evaluation of this merger that differs markedly
from the FTC’s consumer-oriented approach below, the elimination of Beech-Nut
as a source of shelf space payments to some wholesale customers provides no basis
for reversal of the district court. The competition that Gerber will predictably face
from the combined companies fully supports the conclusion below that the merger

will likely enhance competition, not lessen it. App.1440-41(Op.).

C. The District Court’s Consideration of Efficiencies and
Innovation Was Well Within Its Legal Province and
In Accordance With the FTC’s Own Horizontal
Merger Guidelines

The defendants successfully rebutted the prima facie case by showing that
there will be no anticompetitive effect on price or reduction in retail or wholesale
competition, and needed to go no further. Nevertheless, defendants produced
additional evidence, beyond any showing required by Section 7, to establish that
the merger will in fact enhance competition.

This showing was made primarily through the merger’s manufacturing and
distribution efficiencies and the corresponding consumer benefits, which the
district court discussed at length. The district court found the efficiencies to be
“extraordinary,” resulting in consumer benefits that would be “immediate and
virtually automatic.” App.1436-38(Op.). The district court’s findings, moreover,
did “not rest upon aspirational testimony, but instead credit[ed] powerful evidence
in the record about the efficiencies realized from the merger, and about the
enhanced prospects of the merged entity to introduce innovative products to

compete with Gerber.” App.1435(Op.) On appeal, with no real challenge to

F. Supp. 1285, 1299 (W.D. Mich. 1996), aff'd. 121 F.3d 708 (6™ Cir. 1997); FTC v. Great Lakes
Chem. Corp.. 528 F. Supp. 84, 95 (N.D. Ill. 1981).



mount against these findings, the FTC contends it was error to consider this
evidence at all.

Section 7 analysis would be irrational without consideration of the pro-
competitive effects of a merger. As Justice Harlan cogently explained in Procter
& Gamble: “economic efficiencies produced by the merger must be weighed
against anticompetitive consequences in the final determination whether the net
effect on competition is substantially adverse.” 386 U.S. at 597 (Harlan, J.,
concurring). “Economies achieved by one firm may stimulate matching innovation
by others, the very essence o:f competition. They always allow the total output to
be delivered to the consumer with an expenditure of fewer resources.” Id. at 598.
In fact, in that case, the FTC itself acknowledged “a merger that results in
increased efficiency of production, distribution or marketing may, in certain cases,
increase the vigor of competition in the relevant market.” Id. at 603.

To the extent efficiencies remained an open question in 1966, the question is
now closed, and the answer well-established. In University Health, 938 F.2d at
1212, the FTC raised the precise contention it has raised on appeal here, arguing
efficiencies could not be considered by the district court. The Eleventh Circuit
flatly rejected that argument, holding: “[i]t is clear that whether an acquisition
would yield significant efficiencies in the relevant market is an important
consideration in predicting whether the acquisition would substantially lessen
competition.” Id. at 1222.

University Health is not an outlier. “The majority of courts have considered
efficiencies as a means to rebut the government’s prima facie case that a merger
will lead to restricted output and increased prices.” ABA Antitrust Section,
Mergers And Acquisitions: Understanding The Antitrust Issues 152, 180 (2000);
see FTC v. Tenet Health Care Corp., 186 F.3d 1045, 1054 (8th Cir. 1999); United



States v. Long Island Jewish Med. Ctr., 983 F. Supp. 121, 149 (E.D.N.Y. 1997);
Marathon Qil Co. v. Mobil Corp., 669 F.2d 378, 380 (6th Cir. 1981).

This Circuit has similarly acknowledged the important role that efficiencies
play in the “competitive effects” analysis under Section 7 of the Clayton Act,
recognizing that the “prospect of efficiencies from merger” is a factor that rebuts
the FTC’s prima facie case. Baker Hughes, 908 F.2d at 985. Similarly, in FTC v.
Cardinal Health, the district court, following Baker Hughes, held “a defendant
may rebut the government’s prima facie case with evidence showing that the
merger would create signiﬁéant efficiencies in the relevant market.” 12 F. Supp.
2d at 61 (citation omitted). And Staples likewise held “whether an acquisition
would yield significant efficiencies in the relevant market is an important
consideration in predicting whether the acquisition would substantially lessen
competition.” 970 F. Supp. at 1083.

The district court’s consideration of defendants’ efficiencies evidence here
as part of its overall analysis of the merger’s effect on competition was therefore
dictated by — not contrary to — established precedent. As stated in the FTC Staff
Report, Anticipating the 21" Century: Competition Policy in the New High-Tech,
Global Marketplace (May 1996):

Section 7 asks whether a transaction’s effect may be substantially to
lessen competition. Credible efficiencies likely to be achieved
through a transaction may contribute to the overall competitive effect
of the merger. For this reason the merging parties should be able to
put forward likely pro-competitive efficiencies at the agency review
stage, in administrative litigation, and in court. Because both courts
and agencies have jurisdiction over mergers, there is little basis for
suggesting that a court ignore what an agency may consider.
Moreover, the introduction of competitively relevant efficiency
evidence in court better aligns merger policy with other areas of
competition law.



1d. at 24 (emphasis added); see also 4A Areeda, et al., Antitrust Law 1970c, at 25-
26 (1998) (“[n]either the language nor the legislative history of § 7 forecloses an

€conomies defense™).11

Guidelines § 4 (1997) (“efficiencies resulting from shifting production among
facilities formerly owned Separately, which enable the merging firms to reduce the

marginal cost of production, are more likely to be susceptible to verification,

reductions in output”); 4A Areeda, ¢f al., Antitrust Lavw 1970c, at 28-29 (1998)
(“the strongest case for an efficiencies defense is the one jn which two inefficiently
small firms attain efficiencies enabling them to compete more vigorously with
larger rivals that have already attained lower costs”).

On appeal, the FTC now objects to the efficiencies analysis, and argues that
the district court committed legal error by taking notice of these particular
efﬁciencies, even if efficiencies can be considered, because this merger wil]

eliminate a brand i the marketplace. The FTC also contends that there is no

Changing Face of Efficiency (Oct. 16, 1998) (“The most significant aspect of the 1997 revisions
is that they tied efficiencies directly intop competitive effects analysis. The revisjons recognized
that cost reductions may reduce the likelihood of coordinated interaction or the incentive 1o
raise price unilaterally. In these ang other market situations, efficiencies are likely to lead to

benefits to consumers.”) (emphasis added).



support for the assumption that the efficiency savings in this case will be “passed
through” to consumers. None of these arguments has merit.

The FTC’s objections to the validity of the efficiencies analysis hardly
warrant discussion. The district court adopted the testimony of defense expert
David Painter, who, through 1997, evaluated merger efficiencies at the FTC and
testified in merger cases for the FTC for 30 years, most recently as an Assistant
Director in the FTC Bureau of Competition. App.828-30; App.5299-5301 9 1-6.
Mr. Painter, in fact, was the FTC’s expert on efficiencies in the 1997 case FTC v.
Staples, Inc. App.832. Here, Mr. Painter looked at cost savings from the
standpoint of what he would have done at the FTC to apply the standards stated in
the FTC Horzzontal Merger Guidelines. App.833. He reviewed the Heinz cost
savings estimates, tracked the information back to their source in ordinary course-
of-business documents, identified the methodology, verified the calculations, and
replicated the analysis. App.833;App.5304 17;App.5301-02 99 8-11. He then
evaluated whether he had enough information to determine that the savings were
merger-specific in the sense that, as a practical realistic matter, they would be
achieved only with this merger. App.833;App.5302 13; App.5303n.3. The FTC
did not seriously challenge Mr. Painter’s credentials or his analysis of the
efficiencies in the district court.

Next, the FTC contends, categorically, that efficiencies in this case are not
“cognizable.” In other words, because the merger will consolidate the Heinz and
Beech-Nut brands, the FTC argues that consumer choice will be reduced, and
efficiencies that reduce this choice should not be considered. Put more directly,
even if output increases, prices decline, and quality improves, the FTC says none
of that is “cognizable” because some consumers will lose their choice for the
quality of the Heinz brand. There is simply no precedent or support for this

contention, and the agency has never before adopted such an extreme argument.
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I3 The district court, of course, rejected this challenge at trial, ﬁnding

that the consumer savings wij] be “immediate and virtually automatic,” App.1437-

38(Op.). The district court’s finding s firmly grounded in the record, 14

= This of course IS consistent with other record evidence showing that Heinz consumers buy
Heinz becayge of price, not quality. App.11 19-20;App.497;App. 1062.

I3 The r TC compares production do]ar savings with tota] annualized baby fooq sales to create
the illusion that the efficiencies from the merger are small. Thjs comparison is meaningless — i
compares costs at the manufacturing Jeve] with sales at the retail leve], The Proper comparison,

instead, is to look at how the manufacturing cost reductions impact the overal] cost of producing
baby food. :

14 Given the district court’s findings, the assertion by the Attorneys General amjcj that the
district court “failled] to make any findings that POSst-merger savings would be passed on to
consumers™ jg puzzling. to Say the least. See AG Amicus Br, at 9.
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As Professor Baker explained, these cost savings must be passed through to
consumers, not by reason of any altruistic behavior on the part of Heinz, but
instead, because of hard, factual market conditions that demonstrate Jow pricing to
be the only profit-maximizing position Heinz can assume: “if those costs of
producing and distributing fall, additional units that would not have been profitable
to sell before become profitable now. Even if the revenue from those units goes
down a little bit, the costs have fallen a lot so more units become profitable to
make and sell than before. As aresult, any firm that experiences a variable cost
decline will have an incentive to lower prices after that cost reduction ... lowering
prices means that the firm will sel] more. So it will be able to expand output as a
result.” App.1108-09. This impact is even more pronounced here, as Professor
Baker explained in his economic analysis, concluding Heinz wil] be driven to pass

through at least 50% and likely 100% of its production savings. App.1109-11.15

I5 The FTC takes a quote from the district court's opinion out of context to suggest doubt as to
whether Heinz will take Gerber on. The very next sentence of the opinion, however, lays to rest
any doubt concerning the district court's finding: “[w]hen the efficiencies from the merger are
combined with a new platform for product innovation. however, it appears more likely than not
that Gerber’s own predictions of more intense competition will come true.” App.1438(Op.).
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cient ignore the district court’s €Xpress findings to the contrary, and are

particularly ill-founded from an agency that offered no competing efficiencies
analysis, or competing efficiencies expert, at tria].16
D. The District Court Correctly Found There s No
Increased Likelihood of Post—Merger Collusion
The clearly erroneoys standard “applies tq ultimate as wel] ag underlying

facts, including economic j udgments,” such as the likelihood of collusion post-

court “failed to make any factua] determinations g7 all” with respect to
“coordinated effects.” FTC Br. at 23 (emphasis added). The FTC’s assertion is far
off the mark.

16 The F TC also Speculates on appeal whether Heinz will introduce its aseptic and Qasis
innovations. Not only is this conjecture unrelated to efficiencies analysis, it is not grounded in
record evidence, which is to the contrary. App.1438-3 9(Op.);App.686;App.43 79;App.431 I;
App.4359-60;App.5467.
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the district court’s entire opinion and findings that defendants rebutted the prima
facie case also serve as explicit findings rebutting any presumption that there is an
increased likelihood of post-merger collusion.

This point is evident from the only plausible collusion theory the FTC can
postulate in the first instance. Specifically, to show there is any more likelihood of
collusion post-merger, the FTC must argue, as it has on appeal, that Beech-Nut is a
constraint on the price of Heinz baby food. FTC Br. at 39. In other words, the
FTC must be able to show that but for the presence of Beech-Nut in the
marketplace, Heinz would bé more likely to collude with Gerber on price. But the
district court’s findings completely vitiate this theory, because those findings
unequivocally show that Heinz and Beech-Nut are currently not constraining each
other’s prices in the marketplace. App.1428-29(Op.). Put another way, Heinz will
have no more and no less of an ability to collude post-merger than it has now.

These powerful and unrefuted findings completely undercut any collusion
theory in this case, and serve as the backdrop for the district court’s more specific
finding that “[tlhe Commission’s argument that further concentration in the baby
food industry will increase the likelihood of collusion was effectively rebutted by
Professor Baker’s testimony regarding the structural market barriers to collusion in
the market. See Tr. 1010-1023.” App.1435n.7(Op.). The FTC claims this finding
is not valid because it appears in a footnote, citing Knapp Shoes, Inc. v. Sylvania
Shoe Manufacturing Corp., 15 F.3d 1222 (1* Cir. 1994). The Knapp footnote,
however, was faulted for its failure to reference record evidence to adequately
explain the single-sentence finding. Id. at 1228.

Here, by contrast, the district court’s finding directly incorporates Professor
Baker’s testimony (fourteen pages from the trial transcript) regarding the structural
barriers to collusion in the market. App.1435n.7(Op.); App.1121-34. That

testimony is telling, and more than suffices “to apprise the appellate court of the
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There is an additiona] point weighing heavily against collusion. Post-
merger, as Professor Baker explained, Heinz wi] have a very different cost
structure, forcing it into the role of a “maverick” bent on growing share in order to
fully utilize its capacity and maximize jts distribution. App.1123-
24;App.1127,1053, Accordingly, Heinz and Gerber wil] have very different
perspectives on where prices should be post-merger, and it would be difficult to
conceive that they could ever reach agreement. “Coordination wi]] not be possible
when any significant firm chooses, for any reason, to go it alone,” and one reason

to go it alone is an “objective . . . to capture a significant amount of volume in

bbl

Merger Guidelines §§2.12, 4.

The FTC’s only response to Professor Baker was the unvarnished opinion of
its expert Dr. Hilke, who offered gratuitously that collusiop is a forgone conclusion
with increased concentration. But see 6 Areeda, Antitrust [ gw 114296 (1 986) (“in

markets inhabited by a few firms . . | [i]t does not mean that consumers wil| be

would be™); Malcolm B. Coate & A.E. Rodriques, The Economic Analysis of
Mergers 44 n.42 (1997) (“It is possible a Herfindah] of 2000 in one industry wil]

raise competitive concerns while a Herfindah] of 5000 in another industry wil]
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IIL. THE DISTRICT COURT PROPERLY BALANCED THE
EQUITIES IN THE CASE

Section 13(b) also requires that the F TC show, weighing the equities, that
enjoining a merger would be in the public interest. 15 U.S.C. § 53(b) (1994); FTC
v. Weyerhauser Co., 665 F.2d 1087 (D.C. Cir. 1981). In balancing the equities,
“[i]t is always better to avoid relying on vague concepts and instead to ask
concretely who would be helped and who hurt by a proposed action: here, who
would be helped and who would be hurt by allowing — and who by forbidding —
a challenged acquisition to go through before what are often protracted
administrative proceedings.” Elders Grain, 868 F.2d at 904. Undeniably, as Judge
Posner noted, “[a]n acquisition that is pro-competitive or that is likely to lead to
lower prices via expansion or output through economies of scale or other
efficiencies will benefit consumers, suppliers, and other economic players, and the
benefit will be reduced (perhaps to zero) if the acquisition is enjoined or
rescinded.” /d.

Here the district court found the merger will improve quality for Heinz
buyers, lower prices for Beech-Nut buyers, bring new products to market, enhance
competition against the market leader, and that the consumer benefits from this

merger will be immediate.
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CONCLUSION

court’s decision be affirmed.
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