












Agencies will examine whether the agent coordinates the

providers' responses to a particular proposal, disseminates to

network providers the views or intentions of other network

providers as to the proposal, expresses an opinion on the terms

offered, collectively negotiates for the providers, or decides

whether or not to convey an offer based on the agent's judgment

about the attractiveness of the prices or price-related terms.

If the agent engages in such activities, the arrangement may

amount to a per se illegal price-fixing agreement.

D. Examples Of Multiprovider Network Joint Ventures

The following are four examples of how the Agencies would

apply the principles set forth in this statement to specific

multiprovider network joint ventures, including: 1) a PHO

involving substantial clinical integration, that does not raise

significant competitive concerns under the rule of reason; 2) a

PHO providing services on a per case basis, that would be

analyzed under the rule of reason; 3) a PHO involving substantial

financial risk sharing and including all the physicians in a

small rural county, that does not raise competitive concerns

under the rule of reason; and 4) a PHO that does not involve

horizontal agreements on price.

1. PHO Involving Substantial Clinical Integration

Roxbury is a relatively isolated, medium-sized city. For the

purposes of this example, the services provided by primary care

physicians and those provided by the different physician
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specialists each constitute a relevant product market; and the

relevant geographic market for each of them is Roxbury.

Several HMOs and other significant managed care plans operate

ln Roxbury. A substantial proportion of insured individuals are

enrolled in these plans, and enrollment in managed care is

expected to increase. Many physicians in each of the specialties

and Roxbury's four hospitals participate in more than one of

these plans. There is no significant overlap among the

participants on the physician panels of many of these plans, nor

among the active medical staffs of the hospitals, except in a few

specialties. Most plans include only 2 or 3 of Roxbury's

hospitals, and each hospital is a substitute for any other.

One of Roxbury's hospitals and the physicians on its active

medical staff establish a PHO to assume greater responsibility

for managing the cost and quality of care rendered to Roxbury

residents who are members of health plans. They hope to reduce

costs while maintaining or improving the quality of care, and

thus to attract more managed care patients to the hospital and

their practices.

The PHO will implement systems to establish goals relating to

quality and appropriate utilization of services by PHO

participants, regularly evaluate both the hospital's and each

individual doctor's and the network's aggregate performance

concerning those goals, and modify the hospital's and individual

participants' actual practices, where necessary, based on those

evaluations. The PHO will engage in case management,

128



preadmission authorization of some services, and concurrent and

retrospective review of inpatient stays. In addition, the PHO is

developing practice standards and protocols to govern treatment

and utilization of services, and it will actively review the care

rendered by each doctor in light of these standards and

protocols.

There is a significant investment of capital to purchase the

information systems necessary to gather aggregate and individual

data on the cost, quantity, and nature of services provided or

ordered by the hospital and PHO physicians; to measure

performance of the PHO, the hospital, and the individual doctors

against cost and quality benchmarks; and to monitor patient

satisfaction. The PHO will provide payers with detailed reports

on the cost and quantity of services provided, and on the

network's success in meeting its goals.

The PHO will hire a medical director and support staff to

perform the above functions and to coordinate patient care in

specific cases. The doctors and the hospital's administrative

staff also have invested appreciable time in developing the

practice standards and protocols, and will continue actively to

monitor care provided through the PHO. PHO physicians who fail

to adhere to the network's standards and protocols will be

subject to remedial action, including the possibility of

expulsion from the network.

Under PHO contracts, physicians will be paid by health plans

on a fee-for-service basis; the hospital will be paid a set
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amount for each day a covered patient is in the hospital, and

will be paid on a fee-for-service basis for other services. The

physicians will not share substantial financial risk for the cost

of services rendered to covered individuals through the network.

The PHO will retain an agent to develop a fee schedule, negotiate

fees, and contract with payers. Information about what

participating doctors charge non-network patients will not be

disseminated to participants of the PHO, and the doctors will not

agree on the prices they will charge patients not covered by PHO

contracts.

All members of the hospital's medical staff join the PHO,

including its three geographically dispersed primary care group

practices that together account for about 25 percent of the

primary care doctors in Roxbury. These primary care doctors

generally refer their patients to specialists on the hospital's

active medical staff. The PHO includes all primary care doctors

and specialists on the hospital's medical staff because of those

established referral relationships with the primary care doctors,

the admitting privileges all have at the hospital, the quality of

care provided by the medical staff, their commitment to cooperate

with the goals of the PHO, and the need to provide convenient

referral services to patients of the primary care doctors.

Participating specialists include from 20 to 35 percent of

specialists in each relevant market, depending on the specialty.

Hospital and physician participation in the PHO is non-exclusive.

Many PHO participants, including the hospital, already do and are
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expected to continue to participate in other managed care plans

and earn substantial income from those plans.

Competitive Analysis

The Agencies would analyze the PHO under the rule of reason

because it offers the potential for creating significant

efficiencies and the price agreement among the physicians is

reasonably necessary to realize those efficiencies. Prior to

contracting on behalf of competing physicians, the PHO will

develop mechanisms to provide cost-effective, quality care,

including standards and protocols to govern treatment and

utilization of services, information systems to measure and

monitor both the individual performance of the hospital and

physicians and aggregate network performance, and procedures to

modify hospital and physician behavior and assure adherence to

network standards and protocols. The network is structured to

achieve its efficiencies through a high degree of interdependence

and cooperation among its participants. The price agreement for

physician services, under these circumstances, is subordinate to

and reasonably necessary to achieve these objectives. 66

66 Although the physicians have not directly agreed among
themselves on the prices to be charged, their use of an agent
subject to the control of the PHO to establish fees and to
negotiate and execute contracts on behalf of the venture would
amount to a price agreement among competitors. The use of such
an agent, however, should reduce the risk of the PHO's activities
having anticompetitive spillover effects on competition among
provider participants for non-network patients.
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Furthermore, the Agencies would not challenge establishment

and operation of the PHO under the rule of reason. In conducting

the rule of reason analysis, the Agencies would evaluate the

likely competitive effects of the venture in each relevant

market. In this case, the PHO does not appear likely to limit

competition in any relevant market either by hampering the

ability of health plans to contract individually with area

hospitals or physicians or with other network joint ventures, or

by enabling the hospital or physicians to raise prices above

competitive levels. The PHO does not appear to be overinclusive:

many primary care physicians as well as specialists are available

to other plans, and the doctors in the PHO have been included to

achieve the network's procompetitive potential. Many PHO doctors

also participate in other managed care plans and are expected to

continue to do so in the future. Moreover, several significant

managed care plans are not dependent on the PHO doctors to offer

their products to consumers. Finally, the venture is structured

so that physician participants do not share competitively

sensitive information, thus reducing the likelihood of

anticompetitive spillover effects outside the network where the

physicians still compete, and the venture avoids any

anticompetitive collateral agreements.

Since the venture is not likely to be anticompetitive, there

is no need for further detailed evaluation of the venture's

potential for generating procompetitive efficiencies. For these

reasons, the Agencies would not challenge the joint venture.

132



They would reexamine this conclusion, however, and do a more

complete analysis of the procompetitive efficiencies if evidence

of actual anticompetitive effects were to develop.

2. PHO That Provides Services On A Per Case Basis

Goodville is a large city with a number of hospitals. One of

Goodville's hospitals, together with its oncologists and other

relevant health care providers, establishes a joint venture to

contract with health plans and other payers of health care

services to provide bone marrow transplants and related cancer

care for certain types of cancers based on an all inclusive per

case paYment. Under these contracts, the venture will receive a

single paYment for all hospital, physician, and ancillary

services rendered to covered patients requiring bone marrow

transplants. The venture will be responsible for paying for and

coordinating the various forms of care provided. At first, it

will pay its providers using a fee schedule with a withhold to

cover unanticipated losses on the case rate. Based on its

operational experience, the venture intends to explore other

paYment methodologies that may most effectively provide the

venture's providers with financial incentives to allocate

resources efficiently in their treatment of patients.

Competitive Analysis

The joint venture is a multiprovider network in which

competitors share substantial financial risk, and the price

agreement among members of the venture will be analyzed under the
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rule of reason. The per case payment arrangement involves the

sharing of substantial financial risk because the venture will

receive a single, predetermined payment for a course of treatment

that requires the substantial coordination of care by different

types of providers and can vary significantly in cost and

complexity from patient to patient. The venture will pay its

provider participants in a way that gives them incentives to

allocate resources efficiently, and that spreads among the

participants the risk of loss and the possibility of gain on any

particular case. The venture adds to the market another

contracting option for health plans and other payers that is

likely to result in cost savings because of its use of a per case

payment method. Establishment of the case rate is an integral

part of the risk sharing arrangement.

3. PHO With All The Physicians In A Small, Rural County

Frederick County has a population of 15,000, and a 50-bed

hospital that offers primary and some secondary services. There

are 12 physicians on the active medical staff of the hospital

(six general and family practitioners, one internist, two

pediatricians, one otolaryngologist, and two general surgeons) as

well as a part-time pathologist, anesthesiologist, and

radiologist. Outside of Frederick County, the nearest hospitals

are in Big City, 25 miles away. Most Frederick County residents

receive basic physician and hospital care in Frederick County,

and are referred or transferred to the Big City physician

specialists and hospitals for higher levels of care.
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No managed care plans currently operate in Frederick County.

Nor are there any large employers who selectively contract with

Frederick County physicians. Increasingly, Frederick County

residents who work for employers in Big City are covered under

managed care contracts that direct Frederick County residents to

hospitals and to numerous primary care and specialty physicians

in Big City. Providers in Frederick County who are losing

patients to hospitals and doctors in Big City want to contract

with payers and employers so that they can retain these patients.

However, the Frederick County hospital and doctors have been

unsuccessful in their efforts to obtain contracts individually;

too few potential enrollees are involved to justify payers'

undertaking the expense and effort of individually contracting

with Frederick County providers and administering a utilization

review and quality assurance program for a provider network in

Frederick County.

The hospital and all the physicians in Frederick County want

to establish a PRO to contract with managed care plans and

employers operating in Big City. Managed care plans have

expressed interest in contracting with all Frederick County

physicians under a single risk-sharing contract. The PRO also

will offer its network to employers operating in Frederick

County.

The PRO will market the services of the hospital on a per

diem basis, and physician services on the basis of a fee schedule

that is significantly discounted from the doctors' current
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charges. The PHO will be eligible for a bonus of up to 20

percent of the total payments made to it, depending on the PHO's

success in meeting utilization targets agreed to, with the payers 0

An employee of the hospital will develop a fee schedule,

negotiate fees, and contract with payers on behalf of the PRO.

Information about what participating doctors charge non-PRO

patients will not be disseminated to the doctors, and they will

not agree on the prices they will charge patients not covered by

PRO contracts.

Physicians' participation in the PRO is structured to be non­

exclusive. Because no other managed care plans operate in the

area, PRO physicians do not now participate in other plans and

have not been approached by other plans. The PRO physicians have

made clear their intention to continue to practice outside the

PRO and to be available to contraqt individually with any other

managed care plans that expand into Frederick County.

Competitive Analysis

The agreement of the physicians on the prices they will

charge through the PRO would be analyzed under the rule of

reason, because they share substantial financial risk through the

use of a pricing arrangement that provides significant financial

incentives for the physicians, as a group, to achieve specified

cost-containment goals. The venture thus has the potential for

creating significant efficiencies, and the setting of price

promotes the venture's use of the risk-sharing arrangement.
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The Agencies would not challenge formation and operation of

the PHa under the rule of reason. Under the rule of reason

analysis, the Agencies would evaluate the likely competitive

effects of the venture. The venture does not appear likely to

limit competition in any relevant market. Managed care plans'

current practice of directing patients from Frederick County to

Big City suggests that the physicians in the PHa face significant

competition from providers and managed care plans that operate in

Big City. Moreover, the absence of managed care contracting in

Frederick County, either now or in the foreseeable future,

indicates that the network is not likely to reduce any actual or

likely competition for patients who do not travel to Big City for

care.

While the venture involves all of the doctors in Frederick

County, this was necessary to respond to competition from Big

City providers. It is not possible to verify at the outset that

the venture will in fact be non-exclusive, but the physicians'

participation in the venture is structured to be non-exclusive,

and the doctors have expressed a willingness to consider joining

other managed care plans if they begin operating in the area.

For these reasons, the Agencies would not challenge the joint

venture. However, if it later became apparent that the

physicians' participation in the PHa was exclusive in fact, and

consequently managed care plans or employers that wanted to

contract with some or all of the physicians at competitive terms

were unable to do so, or that the PHO doctors entered into
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collateral agreements that restrained competition for services

furnished outside the PHO, the Agencies likely would challenge

the joint venture.

4. PHO That Does Not Involve Horizontal Agreements On Price

A hospital and doctors and other health care providers on its

medical staff have established a PHO to market their services to

payers, including employers with self-funded health benefits

plans. The PHO contracts on a fee-for-service basis. The

physicians and other health care providers who are participants

in the PHO do not share substantial financial risk or otherwise

integrate their services so as to provide significant

efficiencies. The payers prefer to continue to use their

existing third-party administrators for contract administration

and utilization management, or to do it in-house.

There is no agreement among the PHO's participants to deal

only through the PHO, and many of them participate in other

networks and HMOs on a variety of terms. Some payers have chosen

to contract with the hospital and some or all of the PHO

physicians and other providers without going through the PHO, and

a significant proportion of the PHO's participants contract with

payers in this manner.

In an effort to avoid horizontal price agreements among

competing participants in the PHO while facilitating the

contracting process, the PHO considers using the following

mechanisms:

138



A. An agent of the PHO, not otherwise affiliated with any

PHO participant, will obtain from each participant a fee schedule

or conversion factor that represents the minimum paYment that

participant will accept from a payer. The agent is authorized to

contract on the participants' behalf with payers offering prices

at this level or better. The agent does not negotiate pricing

terms with the payer and does not share pricing information among

competing participants. Price offers that do not meet the

authorized fee are conveyed_to the individual participant.

B. The same as option A, with the added feature that the

agent is authorized, for a specified time, to bind the

participant to any contract offers with prices equal, to or

better than, those in a contract that the participant has already

approved.

C. The same as option A, except that in order to assist

payers in developing contract offers, the agent takes the fee

authorizations of the various participants and develops a

schedule that can be presented to a payer showing the percentages

of participants in the network who have authorized contracts at

various price levels.

D. The venture hires an agent to negotiate prices with

payers on behalf of the PHO's participants. The agent does not

disclose to the payer the prices the participants are willing to

accept, as in option C, but attempts to obtain the best possible

prices for all the participants. The resulting contract offer

then is relayed to each participant for acceptance or rejection.
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Competitive Analysis

In the circumstances described in options A through D, the

Agencies would determine whether there was a horizontal agreement

on price or any other competitively significant terms among PHO

participants. The Agencies would determine whether such

agreements were subject to the per se rule or the rule of reason,

and evaluate them accordingly.

The existence of an agreement is a factual question. The

PHO's use of options A through C does not establish the existence

of a horizontal price agreement. Nor is there sharing of price

information or other evidence of explicit or implicit agreements

among network participants on price. The agent does not inform

PHO participants about others' acceptance or rejection of

contract offers; there is no agreement or understanding that PHO

participants will only contract through the PHO; and participants

deal outside the network on competitive terms.

The PHO's use of option D amounts to a per se unlawful price

agreement. The participants' joint negotiation through a common

agent confronts the payer with the combined bargaining power of

the PHO participants, even though they ultimately have to agree

individually to the contract negotiated on their behalf.

***
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Persons who are considering forming multiprovider networks

and are unsure of the legality of their conduct under the

antitrust laws can take advantage of the Department of Justice's

expedited business review procedure for joint ventures and

information exchange programs announced on December 1, 1992 (58

Fed. Reg. 6132 (1993)) or the Federal Trade Commission's advisory

opinion procedure contained at 16 C.F.R. §§ 1.1-1.4 (1993). The

Agencies will respond to a business review or advisory opinion

request on behalf of parties considering the formation of a

multiprovider network within 120 days after all necessary

information is submitted. The Department's December 1, 1992

announcement contains guidance as to information that should be

submitted.
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You may contact the Antitrust Division regarding business
review letters:

By writing or calling:
Legal Procedure Unit

Antitrust Division
U.S. Department of Justice
Suite 215, 325 7th si; NW
Washington, D"C. 20530

(202) 514-2481

You may access public documents by using the Internet:

gopher@justice.usdoj.gov
http://www.usdoj.gov

You may contact the Federal Trade Commission regarding
advisory opinions:

By writing or calling:
Health Care Division

Bureau of Competition
Federal Trade Commission

Washington, D.C. 20580
(202) 326-2756

You may access public documents by using the Internet:

http://www.ftc.gov


