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.Jacques DE GORTER, and Suze C. De 
Gorter, as Individuals and as co-part­
ners, trading as Pelt& Furs, Petitioners, 

v. 
FEDERAL TRADE COMMISSION, 

Respondent. 
No. 15184. 

United States Court of Appeals 
Ninth Circuit. 
April 17, 1957. 

Rehearing Denied May 21, 1957. 

Petition to review an order of the 
Federal Trade Commission directing de­
fendants to cease and desist from mis­
branding fur products, falsely and de­
ceptively invoicing fur products, and 
falsely and deceptively advertising fur 
products in violation of the Fur Products 
Labeling Act, and a regulation promul­
gated thereunder. The Court of Ap­
peals, Yankwich, District Judge, held, 
inter alia, that evidence sustained find­
ing that advertising used by defendants 
was false. 

Order affirmed. 

1. Administrative Law and Procedure 
e,>&69 

Trade-Marks and Trade-Names and Un­
fair Competition e,>14& 

On review of a cease and desist or­
der of the Federal Trade Commission, 
Court of Appeals will not entertain ques­
tions not raised before the administra­
tive body. 

2. Administrative Law and Procedure 
e,,700, 791 

Enactment of the Administrative 
Procedure Act placed upon courts re­
sponsibility of reviewing entire record 
with the object of determining whether, 
on the whole, substantial evidence -sus­
tained action of the administrative body, 
and in so doing courts will not substitute 
their judgment for that of the adminis­
trative body, and its findings will be 
accepted unless they are unsupported by 
substantial evidence on the record con-

sidered as a whole. Administrative Pro­
cedure Act, § l0(e), 5 U.S.C.A. § 1009 
(e). 

S. Trade-Marks and Trade-Names and Un­
fair Competition e,>149 

In view of aim of Congress to vest 
in Federal Trade Commission power to 
determine what unfair practices are det­
rimental to interstate commerce, in re­
viewing an order to cease and desist, 
Court of Appeals would not segmentize 
the facts, but rather would take a com­
prehensive view of the whole record in 
order to determine whether the Commis­
sion has exercised, in a legal manner, 
functions committed to it by the Con­
gress. Federal Trade Commission Act, 
§ 1 et seq. as amended 15 U.S.C.A. § 41 
et seq. 

4. Commerce e,>5 
Constitutional grant of power to 

regulate Commerce between the states 
gives the Congress a power which is 
both plenary and absolute. U.S.C.A. 
Const. art. 1, § 8, cl. 3. 

II. Commerce e,>5 
Criterion for exercise of the Con­

gressional power to regulate interstate 
commerce is the effect of an act upon 
it and not its source. U.S.C.A. Const. 
art. 1, § 8, cl. 3. 

6. Commerce e,,5 
In regulating intrastate transac­

tions under the Congressional power to 
regulate interstate commerce, it' is not 
necessary that a regulation be confined 
to persons who are also engaged in in­
terstate commerce, since there is no 
constitutional inhibition against regulat­
ing purely local activities, if, in the opin­
ion of the Congress, they have a dele­
terious effect on commerce between the 
states. U.S.C.A. Const. art. 1, § 8, cl. 3. 

7. Trade-Marks and Trade-Names and Un• 
fair Competition e,,109 

Federal Trade Commission, in 
enacting a rule proscribing false adver­
tising of fur products, correctly inter­
preted and carried into effect intent of 
Congress in passing Fur Products La­
beling Act, and did not exceed its powers 
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on any theory that such Act did not spe­
cifically prohibit misrepresentations as 
to prices. Fur Products Labeling Act, 
§ 1 et seq., 15 U.S.C.A. § 69 et seq. 

8,· Trade-Marks and Trade-Names and Un­
fair Competition ®=>68(2.12) 

Title of Fur Products Labeling Act 
and subtitles to its subdivisions indicate 
that one of the evils sought to be stamp­
ed out is false advertising along with 
introduction into commerce, manufac• 
ture and sale of misbranded or decep­
tively advertised .or invoiced fur prod­
ucts. Fur Products Labeling Act, §§ 
3(a), 8(a)(2), (b), 15 U.S.C.A. §§ 69 
a(a), 69f(a) (2), (b), 

9. Courts ®=>96(1) 
Rules laid down by the Federal Su­

preme Court for interpretation of fed­
eral statutes are exclusive and binding 
on Court of Appeals and Court of Ap­
peals is not free to resort to state de­
cisions in interpreting a federal stat­
ute. 

10. Trade-Marks and Trade-Names and 
Unfair Competition ®=>68(2.12) 

Fur Products Labeling Act was in­
tended to proscribe all misrepresenta­
tions in advertising, including those re­
lating to prices and value, as well as to 
name or names of animals from which 
furs were obtained, notwithstanding 
that word "price" was not used in sec­
tion of the act proscribing false adver­
tising. Fur Products Labeling Act, §§ 
1 et seq., 3(a) (2), (b), 15 U.S.C.A. §§ 
41, 69a(a), 69f(a) (2), (b), 

IL Statutes ®=>200 
Neither rules of grammar, punctua­

tion nor syntax is decisive of the con­
struction of a statute, if their strict ob­
servance would render ineffective any 
portion of it. 

12. Trade-Marks and Trade-Names ,md 
Unfair Competition ®=>1113 

On petition to review a cease and 
desist order of Federal Trade Commis­
sion, evidence, including fact that de­
fendant advertised in papers in inter­
state circulation, and that one fourth 
of the products sold by defendants were 

of out of otate origin, established that 
defendants were engaged in interstate 
com,r{~rce as defined in both Fur Prod­
ucts Labeling Act and Federal Trade­
Commission Act. Fur Products Label­
ing Act, § 1 et seq., 15 U.S.C.A. § 69 
et seq.; Federal Trade Commission Act, 
§ 1 et seq. as amended 15 U.S.C.A. § 41 
et seq. 

13. Trade-Marks and Trade-Names and 
Unfair Competition ®=>122 

Mere fact that certain false adver­
tising methods used by a fur dealer were 
allegedly a practice which obtained lo­
cally in the trade could not justify prac­
tice by dealer since it was against such 
type of deception that Federal Trade· 
Commission Act and Fur Products La­
beling Act, and regulations under it, 
were directed. Fur Products Labeling 
Act, § 1 et seq., 15 U.S.C.A. § 69 et seq. 

14. Trade-Marks and Trade-Names and 
Unfair Competition ®=>114 

In field of law covered by Fur Prod­
ucts Labeling Act, it is not necessary 
that advertising of furs be in fact mis­
leading, but if such advertising has the 
tendency to mislead, it is within the 
power of the Federal Trade Commis­
sion to interdict. Fur Products Label­
ing Act, § 1 et seq., 15 U.S.C.A. § 69 
et seq. 

15. Trade-Marks and Trade-Names and 
Unfair Competition ®=>153 

In petition to review a cease and de­
sist order of the Federal Trade Commis­
sion, evidence sustained finding that ad­
vertising used by defendants to promote 
sales of fur products was false. Fur 
Products Labeling Act, § 1 et seq., 15 
U.S.C.A. § 69 et seq. 

Walley & Davis, J. J. Walley, Los 
Angeles, Cal., for petitioners. 

Robert B. Dawkins, Asst. Gen. Coun­
sel, John W. Carter, Jr., Earl W. Kinter, 
Washington, D. C., for respondents. 

Before LEMMON and CHAMBERS, 
Circuit Judges, and YANKWICH, Dis­
trict Judge. 
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YANKWICH, District Judge. 
Before us is a petition to review Qr.. 

der of the Federal Trade Commission to 
cease and desist entered on May 11, 1956, 
in a proceeding instituted by a complaint 
filed on February 25, 1955, which 
charged Jacques De Gorter and Suze C. 
De Gorter, as -individuals and as part­
ners, trading as HPelta Furs", with the 
violation of the Fur Products Labeling 
Act1 and Rule 44 of the rules promulgat­
ed by the Commission under the Act.• 

More particularly, in addition to the 
violation of the regulation cited, they 
charged violation of § 5(a) (1) and (6) 
of the special Act3 and what are now 
§§ 2(a)(l) and 2(a)(6) of the Federal 
Trade Commission Act. as amended· in 
1952.• 

The De Gorters will be referred to 
as 11the petitioners". However, as Jac­
ues De Gorter was a witness in the case, 
we shall, in speaking of his testimony 
and admissions, for brevity, refer to 
him as "De Gorter". 

After hearings were had before a 
Hearing Examiner, he rendered an In­
itial Decision on November 18, 1955. 
We need not concern ourselves with its 
details, for on appeal, the Commission, 
with two members dissenting, set it 
aside and filed its own Findings and 
Order on May 11, 1956, directing the 
petitioners to cease and desist from (a) 
misbranding fur products, (b) falsely 

I. 15 U.S.C.A. § 69 et seq. 

2. 16 C.F.R., 1949 ed., Supp., § 301.44. 

3. 15 U.S.C.A. § 69c(a) (1) and (6). 

4. 15 U.S.C.A. § 45(a) (1) and (6). 

5. United States v. L. A. Tucker Truck 
Lines, Inc., 1952, 344 U.S. 33, 35-37, 73 
S.Ct. 67, 97 L.Ed. 54; Federal Power 
Commission v. Colorado Interstate Gas 
Co., 1955, 348 U.S. 492, 506-501, 75 S.Ct. 
467, 99 L.Ed. 583. 

6. 15 U.S.C.A. I 45(c). 

7, "The weight to be given to the facts and 
circumstances admitted, ·as well as the 
inferences reasonably to be drawn from 
them, is for the commission." Federal 
Trade Commission v. Pacific States Pa­
per Trade Association, 1927, 273 U.S. 

and deceptively invoicing fur products 
and (c) falsely and deceptively adver­
tising fur products, all in particulars to 
be referred to in detail hereafter. 

The Order was based on the findings 
of the Commission that the petitioners 
had violated the sections referred to of 
the Fur Products Labeling Act and Reg­
ulation 44 enacted under it, and that 
their activities also constituted unfair 
and deceptive practices and unfair meth­
ods of competition in commerc~ within 
the intent and meaning of the Federal 
Trade Commission Act. 

I. 

The Scope of Review 

[l] On this type of review, this 
Court will not entertain questions not 
raised before the Administrative body.• 
And the basic statute declares specifical­
ly that, on review, the Commission's 
Findings as to facts, if supported by evi­
dence, shall be conclusive.6 

The courts,· including this Court, have 
applied this mandate consistently.' In 
assaying the facts found by the Com­
mission, the Courts are aware that, in 
dealing with unfair competition, Con­
gress advisedly left the concept flexible 
to be defined with particularity by the 
myriad of cases from the field of busi­
ness.8 

(2, 3] The enactment of the Admin-
istrative Procedure Act• has placed 

52, 63, 47 S.Ct. 255, 258, 71 L.Ed. 534. 
And see, Electro Thermal Co. v. Fed­
ernl Trnde Commissioner, 9 Cir., 1937, 91 
F.2d 477, 479; Lane v. Federal Trade 
Commission, 0 Cir., 1942, 130 F.2d 48, 
50; Philip n, Park, Inc., v. Federa) 
Trnde Commission, 9 Cir., 1943, 136 F. 
2d 428, 429; American Medicinal Prod­
ucts, Inc., v. Federal Trade Commission, 
9 Ci,., 1943, 136 F.2d 420, 427; E. F. 
Drew & Co., Inc., v. Federal Trade 
Commission, 2 Cir., 1956, 235 F.2d 735, 
740-741. 

8. Federal 'Trade Commission v. Motion 
Picture Advertising Service Co., 1933, 
344 U.S. 392, 394, 73 S.Ct. 361, 97 L.Ed. 
426. 

9. 5 U.S.C.A. ! IOOO(e). 
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upon the courts the responsibility <if re• 
viewing the entire record with the object 
of determining whether, on the whole, 
substantial evidence sustained the action 
of the administrative body.10 This 
means that 

"* * • the findings are to be 
accepted unless they are. unsupport­
ed by substantial evidence on the 
record considered -as a whole."11 

So doing, Courts will not substitute their 
judgment for that of the Commission. 
As stated by the Court of Appeals. for 
the Second Circuit recently, 

"It was for it, not for us, to pass 
upon the credibility of the witnesses 
and the weight to be given their 
testimony in the light of it all, con• 
flicting or otherwise. * * * Hav­
ing done so, the findings of the Com­
mission, when, as here, the· record 
as a whole gives them substantial 
support, are final· even though the 
evidence is so con/Ucting that it 
might have supported the contrary 
had such findings been made."11 
(Emphasis added.) 

In view of the aim of the Congress to 
vest in the Commission . the power to 
determine what unfair practices are det• 
rimental to interstate commerce, in re­
viewing an order to cease and desist we 
should not segmentize the facts_ but 
rather take a comprehensive view of 
the whole record in order to . determine 
Whether the Commission has exercised, 
in a legal manner, the functions com­
mitted to it by the Congress.13 

10. Universal Camera Corp. v, Nnl:ional 
Labor Relations Board, 1951., 340 U.S. 
4 7 4, 490, 71 S.Ct. 456, 95 L.Ed. 456: 
see, National Labor Relations Board v. 
Babcock & Wilcox Co., 1956, 351 U.S. 
105, 112, 76 S.Ct. 679, 100 L.Ed. 975. 

11. O'Leary v. Brown-Pacific-Maxon, Inc., 
1951, 340 U.S. 504, 508--509, 71 S.Ct 
470, 472, 95 L.Ed. 483. And see, United 
States v. Storer-Broadcasting Co., 1956, 
351 U.S. 192, 203, 76 S.Ct. 763, 100 L. 
Ed. 1081. 

12. Standard Distributors v. Federal Trade 
Commission, 2 Cir., 1954, 211 F.2d 7, 12. 
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II. 

The Commerce Clause 
Applying the rule which limits review 

to the questions presented to the Com­
mission,14 three questions are involved: 
(1) whether the petitioners are engaged 
in interstate commerce, (2) whether the 
practices are unfair under the terms 
of the particular Act, Rule 44 of the 
Commission, and the Federal Tra.de Com• 
mission Act, and (3) if they are, wheth­
er the Rule is within the rule-making 
authority conferred on the Commission 
by the Fur Products Labeling Act.1• 

[4, 5) The three problems thus postu­
lated are so interrelated that, while we 
shall, in what follows, attempt to give 
a definite answer to -each, in the interest 
of brevity and to avoid repetition, no 
clearly defined line will be drawn in dis­
cuosing the legal principles or facts as 
they relate to one or the other of the 
problems. We begin by stating that the 
constitutional· grant of power to regu­
late commerce between the states16 gives 
the Congress a power which is both ple­
nary and absolute. As stated by the 
Supreme Court in a noted case, 

"This power over commerce when 
it exists is complete and perfect." l'2' 

As stated suc'cinctly in the same case, 
in exercising it the Congress may pro• 
hibit purely local activities: 

"Activities conducted within 
state lines do not by this fact alone 
escape the sweep of the Commerce 

And see, Tractor _Training Serviee v; 
Federal Trade Commission, 9 Cir., 1955, 
227 F .2d 420, 424-425. 

13. Federal Trade· Commission v. Standard 
Education Society, 1937. 302 U.S. 112, 
117, 58 S.Ct. 113, 82 L.Ed. 141. 

14. See cases cited in Note 5. 

15. 15 U.S.C.A. I 69f(b). 

16. United States Constitution, Art. I, f 8, 
CL 3. 

17. United States v. Rock Roynl Co-op.era• 
tive, Inc., 1939, 307 U.S. 533, 569, 50 S. 
Ct. 993, 1011, 83 -L.Ed.c 1446. 

https://Congress.13
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Clause. Interstate commerce may 
be dependent upon them." is 

And so we find, to refer only to some 
recent cases, that labor relations at lo­
cal level, because they affect commerce, 
have been made the subject of federal 
regulation.19 And standards established 
under the Fair Labor Standards Act 
of 1938, 29 U.S.C.A. § 201 et seq., for 
fixing minimum wages and maximum 
hours have been applied to local manu­
facturers whose products were destined 
for interstate commerce.20 The same 
statute has been applied to employees en­
gaged in the maintenance and operation 
of a building when it appeared that the 
tenants of the building were engaged in 
the production of goods for interstate 
commerce.21 An inspection statute of to­
bacco produced intrastate and destined 

I 8. United States v. Rock Royal Co-opera-
tive, Inc., supra Note 17,307 U.S. at page 
569, 59 S.Ct. at page 1011. 

19. National Labor Relations Board v. 
.Tones & Laughlin Steel Corp., 1937, 301 
U.S. 1, 31--32, 57 S.Ct 615, 81 L.Ed. 
893. 

20. United States v. Darby, 1941, 312 U.S. 
100, 113-114, 657, 61 S.Ct 451, 85 L. 
Ed. 609. 

21 .. Kirschbaum Co. v. \Valling, 1942, 316 
U.S. 517, 62 S.Ct. 1116, 86 L.Ed. 1638. 

22. Currin v. Wallace, 10ao, 306 U.S. 1, 
9-11, 59 S.Ct. 379, 83 L.Ed. 441. 

23. Mulford v. Smith, 1939, 307 U.S. 38, 
47--48, 59 S.Ct 648, 83 L.Ed. 1092. 

24. See Schechter Poultry Corp. v. United 
States, 1935. 295 U.S. 495, 55 S.Ct. 837, 
79 L.Ed. 1570 ; Federal Trade Commis• 
sion v. Bunte Bros., 1941, 312 U.S. 349, 
61 S.Ct 580, 85 L.Ed. 881. 

25. Southern Railway Co. v. United States, 
1911, 222 U.S. 20, 27, 32 S.Ct. 2, 56 L. 
Ed. 72; Second Employers' Liability 
Cases, (Mondou v. New York, N. H. & H. 
R. Co.), 1912, 223 U.S. 1, 51, 32 S.Ct. 
169, 56 L.Ed. 327. And see, Stafford v. 
Wallace, 1922, 258 U.S. 495, 516, 42 S. 
Ct. 397, 66 L.Ed. 735; Binderup v. Pathe 
Exchange, Inc., 1923, 263 U.S. 291, 310, 
311, 44 S.Ct. 96, 68 L.Ed. 308; United 
States v. Food & Grocery Bureau of 
Southern California, D.C.Cal.1942, 43 F. 
Supp. 974; United States v. Standard 
Oil Co. of Calif., D.C.Cal.1948, 78 F. 
Supp. 850, affirmed sub nom. Standard 

to consumers within the state as well as 
without has been sustained.22 So have 
marketing agreements relating to agri­
cultural products.23 These cases promul­
gate no novel doctrines. They merely re­
assert a fundamental principal obscured 
at times•• that the criterion for exercise 
of the Congressional power to regulate in­
terstate commerce is the effect of an act 
upon it and not its source.20 

In passing upon regulatory measures 
enacted under the commerce clause the 
courts have not drawn any rigid distinc­
tion between articles which are in the 
flow of commerce and those which have 
come to rest. Illustrative is a case in­
volving a sect.ion of the Federal Food, 
Drug and Cosmetic Act of 1938, 21 U.S. 
C.A. § 301 et seq... The section pro­
hibits: 

Oil Co. of Calif. v. United States, 1949, 
337 U.S. 293, 69 S.Ct. 1051, 93 L.Ed. 
137i. Other statutes of like character 
and the cases sustaining them, dating 
back to the Hours-of-Service Act ap­
plicable to Railroads, which became a 
law on March 4, 19.07, 34 Stat. 1415, c, 
2939, 45 U.S.C.A. § 61 et seq., are list­
ed by Mr. Justice Jackson in a footnote 
(9) to his opinion in United States v. 
Five Gambling Devices, 1953, 346 U.S. 
441, 448, 74 S.Ct. 190, 98 L.Ed. 179. 

26. United States v. Sullivan, 1948, 332 U.S. 
689, 68 S.Ct. 331, 92 L.Ed. 297. A rul­
ing made under another section of the 
same Act, § 301 (h), upheld the applica­
tion of the prohibition against a false 
guaranty to one engaged wholly or partly 
in interstate commerce irrespective of 
whether the guaranty leads in any partic­
ular instance to an illegal shipment in 
interstate commerce: United States v. 
Walsh, 1947, 331 U.S. 432, 67 S.Ct. 1283, 
91 L.Ed. 1585. Very significant is this 
language of the Court: 

"The commerce clause of the Con­
stitution is not to be interpreted so as 
to deny to Congress the power to make 
efl:ective its regulation of interstate com­
merce. Where that efl:ectiveness depends 
upon a regulation or prohibition attach­
ing regardless of whether the particular 
transaction in issue is interstate or in• 
trnstate in character, a transaction that 
concerns a business generally engaged in 
interstate commerce, Congress may act. 
Such is this case." 331 U.S. at pages 
437--438, 67 S.Ct at page 1286. 

https://source.20
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"doing of any * • • act with re~ 
epectto,a ***drug**• 
if such act is done while such article 
is held for sale (whether or not the 
first sale) after shipment in inter­
state commerce and results in such 
article being adulterated or _mis­
branded." 21 

The court held. that a retail druggist 
who had purchased sulfathiazole tablets 
from a wholesaler and who, si:,; months 
after, removed them from a container 
labelled according to the Act and sold 
them in a container not so labelled was 
guilty of violation of the section. The 
court.could find no constitutional infirm­
ity in such application as the lower court 
had in relying on cases, some of which 
are relied on here.H 

[6] In regulating intrastate transac­
tions it is not necessary that the regula­
tion be confined to persons who are also 
engaged in interstate commerce.•• 

27. 21 U.S.C.A. I 33l(k). 

28. See cases cited in Note 24. 

29. United States v. Wrightwood Dairy Co., 
1942, 315 U.S. 110, 118-122, 62 S.Ct. 
523, 86 L.Ed. 726. 

30•. Rule 44, 16 C.F.R., 1949 ed., Supp., I 
301.44, which reads: 

"Milrepresentatioo of prices. 
"{a) No person shall, with respect to a 

fur or fur product, advertise such fur or 
fur product at alleged wholesale prices 
or at alleged manufacturers cost or less, 
unless such representations are true in 
fact; nor shall any person advertise a fur 
or ·fur product at prices purported to be 
reduced from what are in fact fictitious 
prices, nor at a purported reduction in 
prices when such purported reduction is 
in fact fictitious. 

••(b) No person shall, with respect to 
a fur or fur product, advertise such fur 
or fur product with cOmJ)arative prices 
and percentage savings claims excej,t on 
the basis of current market values ot 
unless the time of such compared price 
is given. 

"(e) No person shall, with respect to a 
fur or fur product, advertise such fur or 
fur product as being 'made to sell for' 
being 'worth', or 'valued at' a certafu 
price, or by similar statements, unless 

III. 

The Purpose of the Fur Products 
Labeling Act 

As the Congress had the power to pro­
hibit advertising in commerce of goods 
either originating in interstate commerce 
or which might be introduced into com­
merce, the question is (1) did it do so 
.when it enacted the Fur Products Label­
ing Act and (2) was advertising relating 
to price and value within the interdictions 
of the Act? 

The Federal Trade Commission an­
swered in the. affirmative by promulgat­
ing Rule 44 specifically prohibiting cer­
tain types of misrepresentations as to 
prices. The full text of the Rule is re­
produced in the margin.•• 

• 
In addition to questioning the finding 

of the Commission that they were en­
gaged in interstate commerce, the peti­
tioners' chief attack against the findings 
of the Commission relates to Paragraph 
C(2) of the Order pertaining to pricing. 
It is reproduced in the. margin.•• 

such claim or representation is true in 
fact. 

"(d) No person shall, with respect to a 
fur· or fur product, advertise such fur or 
fur product as being of a certain value 
or quality unless such claims or repre­
sentations are true in fact. 

" (e) Persons making pricing -claims or 
representations of the, types described in 
paragraphs (a), (b), (c) and (d) of this 
section shall maintain full and adequate 
records disclosing the facts upon which 
such claims or representations are based. 

"(f) No person shall, with respect to a 
fur or fur product, advertise such fur or 
fur product by the -use of an illustration 
which shows such fur or fur product. to 
be a higher priced product than the one 
so advertised. 

.. (g) No person shall, with respect to 
a fur or fur product, advertise such fur 
or fur product as being 'bankrupt stock', 
'samples', 'show room models', 'Holly­
wood Models', 'Paris Models', 'French 
Models', 'Parisian Creations', 'Fura 
Worn by Society Women', 'Clearance 
Stock', 'Auction Stock', 'Stock of a busi­
ness in· a state of liquidation', or similar 
statements, unless such representations 
or claims are true in fact." 

31. '42. Represents directly or_ by implica­
tion: 
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The claimed insufficiency of the evi­
dence to support this finding will be 
treated further on in the Opinion. For 
the present we advert to the contention 
that the Act does not prohibit misrepre­
sentations as to prices and that the Com­
mission in enacting Rule 44,32 exceeded 
its statutory powers. 

[7, 8] Our answer is that the Com­
mission in enacting this rule correctly 
interpreted and carried into effect the in­
tent of the Congress in passing the Act. 
It is obvious from the legal discussion 
which precedes that there is no constitu­
tional inhibition against regulating pure­
ly local activities if, in the opinion of the 
Congress, they have a deleterious effect 
on the commerce between States. 

The object of the Act under discus-
sion is to make unlawful 

"the introduction, or manufacture 
for introduction, into commerce, or 
the sale, advertising or offering the 
sale in commerce, or the transporta~ 
tion- or distribution in commerce, 
of any fur product which is mis­
branded or falsely or deceptively ad­
vertised or invoiced." 33 

The title of the Act and the subtitles to 
its various subdivisions indicate plainly 
that one of the evils sought to be stamped 
out is the advertising along with intro­
duction into commerce, manufacture for 
commerce and sale in commerce. Not 

"(a) That the regular or usual price 
of any fur product is any amount which 
is in excess of the price nt which re­
spondents have usually and ·customarily 
sold such products in the recent regular 
course of thei?' business; 

"(b) That a sale price enables pur.. 
chasers of fur products to effectuate any 
savings in excess of the difference be­
tween the said price and the price at 
which comparable products wei'e sold 
during the time specified or, if no time 
is specified, in excess of the difference 
between said price and the current price 
at which comparable products are sold; 

"(c) That an amount set forth on price 
tags, or otherwise relating or referring 
to fur products, represents the value or 
the usual price at which said fur prod­
ucts had been customarily sold by re­
spondents in the recent regular course 

only the specific acts codified as sections 
69 to 69j of the Title, but also the rules 
and regulations to be prescribed under 
Section 69f(b) are declared to be 

"an unfair method of competition, 
and an unfair and deceptive act or 
prac~ice, in commerce under the Fair 
Trade Commission Act." M 

The Act vests the Commission with the 
power to enforce these sections 

"by the same means, and with the 
same jurisdiction, powers, and duties 
as though all applicable terms and 
provisions of the Federal Trade 
Commission Act were incorporated 
into and made a par_t of this Act." 35 

In addition to this, Subdivision (b) of the 
same Section provides: 

"The Commission is authorized 
and directed to prescribe rules and 
regulations governing the manner 
and form of disclosing information 
required by Sections 69-69(j) of this 
title, and such further rules and reg­
ulations as may be necessary and 
proper for purposes of administra­
tion and enforcement of said sec­
tions." 36 

The petitioners ask us to apply narrow­
ly the doctrine of eiusdem generis as ex­
pounded in some state cases,37 so as to 
limit the power of the Commission to the 
subjects actually covered by the Act. Be­
cause the Act does not speak of misrep-

of their business, contrary to fact; 
"(d) That any such product is of a 

higher grade, quality, or value than is 
the fact, by means of illustrations or de­

. pictions of higher priced or more valua­
ble products than those actually available 
for sale at the advertised selling price, 
or by any other means." 

32. Rule 44, 16 C.F.R., 1949 ed.1 Supp, 
§ 301.44. 

33. 15 U.S.C.A. § 69a (a). 

34. 15 U.S.C.A. § 69a (a). 

35. 15 U.S.C.A. § 691 (a) (2). 

36. 15 U.S.C.A. § 691 (b). 

37. State v. Thompson, 1950, 38 Wash.2d 
774, 232 P.2d 87; Smith v. Higinbotbom, 
1946, 187 Md. U5, 48 A.2d 754. 
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resentation as to price and value, we are 
urged to find that the Commission was 
without power to promulgate Rule 44, 
which specifically prohibits various forms 
of misrepresentations as to prices. 

[9] The Supreme Court of the Vnited 
States has laid down rules for the inter­
pretation of federal statutes. These are 
explicit, and are binding on us. So we 
need not, indeed we are not free, to re~ 
sort to state decisions in interpreting a 
federal statute. The rule of ejusdem 
generis, as applied by the Supreme Court, 
has been succinctly stated by Mr. Chief 
Justice Hughes in this manner: 

uThe rule of ejusdem generis is a 
familiar and useful one in interpret~ 
ing words by the association in 
which they are found, but it gives 
no warrant for narrowing alterna~ 
tive provisions which the legislature 
has adopted with the purpose of af­
fording added safeguards. 'The rule 
of "ejusdem generis" is applied as tin 
aid in ascertaining the intention of 
the Legislature, not to subvert it 
when ascertained'. State of Texas v. 
United States, 292 U.S. 522, 534, 54 
S.Ct. 819, 825, 78 L.Ed. 1402." •• 
(Emphasis added.) 

In the case in which this statement was 
made, it was argued that an act 39 dealing 
with fraud against the Government 
should be limited to cases involving pe-

38. United States v. Gilliland, 1941, 312 
U.S. 86, 93, 61 s.ct. 518, 522, 85 L.Ed, 
598. 

39, 48 Stat. 996, 18 U.S.C.A. §§ 287, lOOL 

40. Markham v. Cabell, 1945, 326 U.S. 404, 
409, 66 S.Ct. 193, 195, 90 L.Ed. 165. See, 
Cox v. Roth, 1955, 348 U.S. 2<YT, 208-
·210, 75 S.Ct. 242, 99 L.Ed. 260. 

41. Congressional Record, February 22. 
1950, p. 1510, June 18, 1951, p. 6850; 
Hearings OD H.R. 3734, before the Com­
mittee on Interstate and Foreign Com­
merce, House of Representatives, 80th 
Congress, 2d session, April 7, 1948, pp. 
141-146; Hearings on H.R. 97 and H.R. 
3755, before a Subcommittee of the Com­
mittee on Interstate and Foreign Com­
merce, House of Representatives, 81st 
Congress, 1st session, May 11, 12, 13, 

cuniary or property Joss. The Court de­
clined to apply the narrow rule of con­
struction and held that the presentation 
of any false statement was punishable 
by the Act whether it resulted in loss to 
the Government or not. This accords 
with a concomitant rule that 

"The policy as well as the letter of 
the law is a guide to decision." 40 

The object of the statute before us­
as appears from· the legislative history,41 

was to prevent, among other things, 
false advertising of fur products or furs, 
no matter to what it related. There is 
no rigid requirement of semantic perfec­
tion in the use of words by the Congress. 
All that is required is that the Congress 
make 

"a choice of language which fairly 
brings a given situation within a 
statute." 42 

As stated by the Supreme Court in an­
other case: 

"Words generally have different 
shades of meaning and are to be con­
strued if reasonably possible to effec­
tuate the intent of the lawmakers; 
and this meaning in particular in­
stances is to be arrived at not only 
by a consideration of the words 
themselves, but by considering, as 
well, the context, the purposes of the 
law, and the circumstances under 
which the words were employed." 43 

1949, pp. 37, 155-56, 194-200; Hearings 
on H.R. 2321, before the Committee on 
Interstate and Foreign Commerce, House 
of Representatives, 82d Congress, 1st 
session, Apn1 17, 20, 1951, pp. 12-14, 
160; Senate Committee on Interstate 
and Foreign Commerce, 82d Congress, 
1st session, Febuary 5, 1951, Report No. 
78; Committee on Interstate and For­
eign Commerce, House of Representa­
tives, 82d Congress, 1st session, June 11, 
1951, Report No. 546. 

42. Barr v. United States, 1945, 324 U.S. 
83, 90, 65 S.Ct. 522, 525, 89 L.Ed. 765. 

43. People of Puerto Rico v. Shell Co., 1937, 
302 U.S. 253, 258, 58 S.Ct. 167, 169, 82 L. 
Ed. 235. And see, United States v. Tur­
ley, 352 U.S. 407, 77 S.Ct. 397, 1 L.Ed. 
2d 430. 
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[10, 11] The word "price'' does not 
occur in the section of the Act under 
consideration relating to false advertis­
ing.44 However, the Section declares fur 
products or furs to be falsely or decep­
tively advertised if an advertisement, 
representation, public announcement or 
notice which is intended to aid, promote, 
or assist, directly or indirectly, in the 
sale or offering for sale of such fur prod­
uct or fur among other facts given or 
omitted, 

"(5) contains the name or names 
of any animal or animals other than 
the name or names specified in para~ 
graph (1) of this subsection, or con­
tains any form of misrepresentation 
or deception, directly or by implica­
tion, with respect to such fur prod-, 
uct or fur." 46 

It is evident that the last portion of this 
·clause, -which we have italicized, covers 
misrepresentations relating to other mat­
ters than the name or names of animals; 
otherwise it would be meaningless. For 
after specifying names of animals this 
prov1s1on prohibits specifically "any 
form" of misrepresentation or deception 
relating to "s-uch fur product or fur". 
If the misrepresentations or deceptions 
which the Congress had in mind were 
misrepresentations kindred to names of 
animals, it would have used the words 
"with respect to such name or names". 
The use of the phrase "with respect to 
such fur product or fur" is proof that the 
clause meant to cover other representa­
tions than those relating to names, which 
were mentioned in the first paragraph 
of this subsection. Perhaps better gram­
matical construction might have required 
the placing of this clause in a separate 
paragraph at the end of this portion of 
the section. But we cannot destroy its 

44. 15 U.S.C.A. § 69c. 

45. 15 U.S.C.A. § 69c(a) (5). 

46. 82 C.J.S. Statutes §§ 34Ch'l41. 

47. Costanzo v. Tillinghast. 1932, 287 U.S. 
341, 344, 53 S.Ct. 152, 153, 77 L.Ed. 350. 
As said in United States v. Shreveport 
Grain & Elevator Co., 1932, 287 U.S. 77, 
82-83, 53 S.Ct. 42, 44, 77 L.Ed. 175: 

obvious meaning because, in the elow 
and arduous process of the enactment of 
the statute, a clause which has a distinct 
meaning was inserted in the wrong 
place. Neither rules of grammar, punc­
tuation nor syntax are decisive of the 
construction of a statute, if their strict 
observance would render ineffective any 
portion of it.46 Because of this the Su­
preme Court has stated: 

"It has often been said that punc­
tuation is not decisive of the con­
struction of a statute. * * * Up­
on like principle we should not apply 
the rules of syntax to defeat the evi­
dent legislative intent." 47 

Some years ago this court, speaking 
through the late Wm. H. Sawtelle, Cir­
cuit Judge, expressed this thought in 
language which is both colorful and 
meaningful: 

"There is only one remaining basis 
for the contention of appellant on 
grammatical grounds that the open­
ing phrase, 'within five Years after 
entry,' is applicable to the classifica­
tion under which he falls. That ba­
sis would be the closely related field 
of rhetoric, but it is neither the prov­
ince nor the desire of this court to 
set its elf up as an academy of letters 
to rule on questions of style. It may 
be admitted that the language of 
many statutes might be improved 
upon, but, so long as that language 
follows certain well-established rules 
of grammar, it is not our duty to 
judge it by its nicety of phraseol­
ogy." ,a 

More recently, this Court was called 
upon to determine whether the penalty in 
an amendment to the Immigration and 
Naturalization Act applied to a person 
who transports within the United States 

"Punctuation marks are no part of an 
act. To determine the intent of the law, 
the court, in construing a statute, will 
disregard the punctuation or.will repunc• 
tuate, if that be necessary, in order to ar­
rive at the natural meaning of the words 
employed." 

48. McLeod v. Nagle, 9 Cir., 1931, 48 F.2d 
189, 191. 
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an alien who is illegally in the United 
States.49 The section punishes several 
acts. It was argued that, because of the 
arrangements of the Section, there was 
no penalty for transporting an alien. 
While conceding that grammatically the 
Section might be incorrect, this Court 
held that the statute, construed as a, 
whole, in the light of the purpose sought 
to be achieved, should be given effect in 
every one of its parts, and that the pen-
alty should apply to "any person" doing 
any of the acts, although, at first glance, 
the statute made it uncertain whether the 
word "he" referred to the alien or to one 
who transports him or to both. The 
court said: 

"While the verbal arrangement of 
the statute may be thought awkward, 
we are of opinion that a reading of 
it as a whole in light of the congres­
sional declaration of purpose leaves 
no rational doubt as to what was in­
tended. That part of subsecti.on 8 
(a), ending with the word 'who,' 
specifies the persons whose activities 
are the subject matter of the legis­
lation. Paragraph (1) folldwing re­
lates to the activity of smuggling 
aliens into the United States; para­
graph (2) to the transportation of 
aliens within the United States by 
one who knows they are unlawfully 
here and who knows or has reason to 
believe that the alien's last entry 
-occurred within three years prior to 
the transportation; paragraph (3) 
to the concealing, harboring or 
shielding of aliens unlawfully in ,the 
United States; and the first part of 
paragraph ( 4) is aimed at those who 
aid, abet or encourage the smuggling 
of aliens into this country. Except 
for the proviso at the end of para-

49. 8 U.S.C.A. § 1324(a) (2). 

SO. Herrera v. United States, 9 Cir., 1953, 
208 F.2d 215, 217. See, Perko v. United 
States, 8 Cir., 1953, 204 F.2d 446, 447-
448, in which the Court rejected a nar­
row application Of the rule of ejusdem 
generis, which would have rendered 
meaningless the words "or other govern• 
mental purposes" in a section of the Air. 

graph ( 4) the whole of the subsec-
tion constitutes a single sentence, di- · 
vided into paragraphs which are in 
the interest of clarity separated from 
each other by semicolons. The pen-
alty provision is not separately stat-
ed in the paragraphs but is set forth 

· in the last. The several types of 
conduct banned are all made subject 
to the same punishment there spec-
itied, namely, fine or imprisonment 
•for each 8.lien in respect to whom 
any violation of this subsection oc-
curs'. The words 'this subsection' 
can only refer to subsection (a). 
Thus it is manifest that the 'he' and 
'his' of paragraph (2) refer to the 
phrase 'any alien', which finally 
shows up in paragraph (4) after the 
several prohibited activities in re­
spect of the alien have been speci­
fied." 60 

We have a similar situation here where, 
in a regulatory statute, the aim of which 
is to protect commerce between the states, 
by, among other things, preventing false 
advertising of fur products or furs, a 
general clause prohibiting deceptive ad­
vertising practices other than those enu­
merated instead of being placed after the 
ultimate clause and made a separate 
clause is put in as a part of the penulti­
mate clause. As already appears, the 
whole section spells out certain particular 
falsities in advertising. The particu­
lar clause prohibits other misrepresenta­
tions as to fur products or furs. To re­
late it merely to names would render it 
meaningless. By applying the principles 
in the cases just cited, and taking into 
account the legislative history of the Act, 
it is quite evident that the intention was 
to reach all misrepresentations in a.dver­
tising, including those relating to prices 

Commerce Act of 1926, relating to the 
power of the President: 

" • • • to provide by Executive or­
der for the setting apart and the protec.­
tion of airspace reservations in the 
United States for national defen.8e or 
other governmental purposes and, in ~ 
dition, in the District of. Columbia for 
publio safety purposes." 49 U.S.C.A. t 
174. [Emphasis added,] 

https://defen.8e
https://subsecti.on
https://States.49
https://FEDER.At
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and value. If any doubt exists about the 
matter the clause under consideration 
indicates the intention to include them. 
The Commission was right in so inter­
preting the statute and acted within its 
powers in promulgating the rule under 
discussion. 

IV. 

Were the Petitioners in Commerce? 

[12] In the light of what precedes, 
the disposition of the remaining ques­
tions presents no great difficulty. The 
Commission was right in holding that the 
petitioners advertised in commerce.61 

Eight specific sales ( two to the same per­
son) of furs destined for delivery outside 
California between Septembe·r 29 and De­
cember 18 ·of one year were testified to 
by De Gorter. The fact that some were 
sold on time payments to persons not re­
siding in the State and that no California 
sales tax was collected, the invoices stat­
ing "Export" oi- "Out of State", dispels 
any thought that this was done merely 
to accommodate the customer. 

De Gorter also testified that there were, 
in addition to the enumerated sales, a few 
other out-of-state sales. He did not say 
what "a few" meant. Advertisements 
were placed in two Los Angeles news­
papers which have circulation outside 
California. And De Gorter admitted 
that "approximately" 25 per cent of his 
fur products were shipped into the State 
by New York manufacturers. As these 
importati.ons were cont~nued over a long 
period of years, there is present a con-­
stant flow of goods in commerce which, 
by itself, would justify the finding of the 
Commission.52 

51. We are bidden to give great weight to 
the interpretation of the Commission; 
Unemployment Compensation Commis• 
sion of Territory of Alaska v. Aragan, 
1946, 329 U.S. 143, 152, 67 S.Ct 245, 
01 L.Ed. 136. 

52. United States v. Food & Grocery Bu• 
reau, D.C.Cu!.1942, 43 F.Supp. 974, 975; 
United States v. Standard Oil Co. of Cali• 
fornia, D.C.Cal.1948, 78 F.Supp. 830; 
McComb v. Dessau, D.C.Cal.1950, 89 F. 
Supp. 295, .296. 

The sales to persons residing outside 
California, the advertisi!lg in newspapers 
of interstate circulation, and the out-of­
state origin of approximately one-fourth 
of the products sold, taken together, es­
tablish the fact that the petitioners were 
engaged in interstate commerce as that 
term is defined in the special Act under 
consideration and in the Federal Trade 
Commission Act.53 Both from a legal 
and social standpoint, an interpretation 
that would eliminate false advertising as 
to value and price at a local level, from 
the evils which the special Act sought to 
eradicate, would render it ineffective. 
Such exclusion would open the door to the · 
type of advertising which is most harm­
ful-a type of advertising which, as wil1 
appear further on in the discussion-was 
characteristic of that carried on by the 
petitioners. In these days when, through 
the various media of communication, ad­
vertising has so important a part in pro­
moting a wider sale and distribution of 
products on which the productivity and 
the well-being of the American economy 
depend, misrepresentations as to value 
and price are more likely to have a harm­
ful effect on interstate commerce than 
misbranding or false invoicing. 

All these reasons converge in ca11ing 
us to reject the narrow interpretation 
which the petitioners would have us place 
upon the statute in question in order to 
avoid the consequences of a type of ad­
vertising of prices which the Commission 
characterized in its findings as "ficti­
tious." This brings us to a consideration 
of the last point-whether the facts in 
the record warrant the finding that the 
advertisements were false as to prices. 

53, 15 U.S.C.A. § 44. See, Fox Film Corp. 
v. Federal Trade Commission, 2 Cir., 
1924, 296 F. 353; Binderup v. Pathe Ex­
chnnge. 1923. 263 U.S. 2lll, 309-310, 44 
S.Ct. 96, 68 L.Ed. 308. And •••• Amal• 
gamated Meat Cutters, etc. v. Fairlawn 
Meats, 1957, 353 U.S. 20, 77 S.Ct. 604, 
1 L.Ed.2d 613; Guss v. Utah Labor Re­
lations Board, 1957, 353 U.S. 1; 77 $.Ct. 
508, 1 L.Ed.2d 601 ; San Diego Bldg. 
Trades Council v. Garmon, 1957, 353 
U.S. 26, 77 S.Ct. 607, 1 L.Ed.2d 618. 

https://commerce.61
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V. 
The Falsity of the Advertising 

A study of these advertisements, in the 
light of the testimony introduced at the 
trial, compels the conclusion that the 
finding in this respect is sustained by 
substantial evidence on the record consid-
ered as whole." Indeed, an analysis· of 
the exhibits, in the light of De Gorter's 
own testimony shows that they were 
blatantly false. One advertisement speaks 
of 

"Tremendous Inventory 
1000 Selected Furs 

Priced Regardless of Cost!" 

Another uses this phraseology: 

"Tremendous Inventory of Selected Furs 
Priced Regardless of Cost!" 

Each of these advertisements listed high, 
a'fYParently former prices (0 values up 
to"), and reduced prices ("now"), giving 
but a fraction, in some instances a third, 
of the alleged value. They need not be 
given in detail here. Some of them will be 
referred to further on. A third adver­
tisement reads: 

"Pelta Fur consolidates with famous 
wholesale mink manufacturer 

More room required! 
complete stock $250,000.00 exquisite 

styles now on Sale ½ price 
present unchanged price tags remain 

on garment 
You May Deduct One-Half!!! " 

De· Gorter, by his own testimony and 
admissions, demonstrated the falsity of 
these representations. His very pricing 
system had the badge of deceit in it. He 
objects to the finding that the prices were 
"fictitious." The word do~s not appear 
in the Act, but it is in the Regulation.•• 
By applying it to the facts in the case, the 
Commission sought to indicate that the 
entire system of pricing was so arranged 

54. 15 U.S.C.A. § 45(c); 5 U.S.C.A. § 1009 
(e). And see cases cited in Notes 7 to 

. 12 supra. 

55. 16 C.F.R., 1949 ed., Supp., § 301.44. 

56. Kropp Forge Co. v. Employers' Lfa• 
2UF.2d-1S¾ 

that the customer was given the false im­
pression that he was purchasing either 
a fti.r at a reduced price, percentagewise 
or otherwise~ when, in reality, no price 
ticket represented the actual price at 
which the garment was required to be 
sold by any salesperson. 

"Fictitious" means founded on fiction, 
having the character of a fiction ; false, 
feigned, or pretended.06 Each of the last 
three adjectives could be applied to this 
method. On each garment there were 
three prices: a ticketed top price written 
in dollars ·and cents, fixed arbitrarily by 
the petitioners. To guide the salesper­
son, two additional prices, in code, were 
placed upon the tag-at either of which 
the fur could be sold, the percentage of 
the salesperson's commission depending 
on the price secured. The ticketed price 
was merely a bargaining price; of the 
type which characterizes oriental huck­
stering. 

On one date the petitioners' books re­
flect nine sales of which only one brought 
the ticketed price. The others were at 
either the second or the third code price. 
De G.orter admitted that, on the whole, he 
received the ticketed prices in not more 
than ten percent of his sales. Not one of 
the prices had any systematic relation to 
cost or. was set up on a definite pattern 
of profit. 

The advertisements trumpeted widely 
to the prospective customers that they 
were buying furs of a higher value at a 
reduced price "regardless of cost" or uat 
half price.'" The salespeople re-echoed 
these statements. 

As already appears, the ticketed price 
was merely the highest price that the pe­
titioners had placed on the garment, 
which when reduced by the salesperson 
to the coded prices, led the customer to 
believe that he was "picking up" a bar­
gain which, in .reality he was not. 

bility Assur. Corp., Ltd., 7 Cir., 1949, 159 
F.2d 536, 538. This definition accords 
with that in Webster'1;1 New 20th Century 
Dictionary, 1951 ed., which the petition­
ers cite in their brief. 

https://pretended.06
https://250,000.00
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We particularize by referring to some 
sales as to which De Gorter testified. In 
one instance, the advertised value of $189 
appeared on the price tag, but the sup­
posedly reduced figure $68 appeared only 
in code. In another instance mink coat.a 
had a ticketed price of $895 which was 
represented in the advert.isement as the 
'Value of the garment. It was sold and 
shipped to Ohio at $488, the only coded 
alternative price the garment had. 

As to the "half price sales" touted from 
another advertisement, the evidence 
shows that a plainly arbitrary price was 
put on the tickets and the customer in­
formed that he could halve it. There is 
no evidence that any of the garments ever 
had the full value claimed for them or 
that they were intended to sell or had 
been offered for sale at the higher price. 
Equally unreliable were the statements 
as to the relation of price to cost. The 
phrases used were "discount sale," sales 
"many at cost," "below cost," "regardless 
of cost,'' "at a fraction of original price," 
"actually below wholesale." 

The testimony showed that, as to one 
item which cost $150, the ticketed price 
was $298 and the garment was sold for 
$300, including tax. On another item, 
of which the purchase price was $69.50, 
the ticketed price was $249 and the two 
coded prices were $159 and $198. The 
garment was actually sold for $163.77, 
i. e. $159 and the tax. A third item cost 
$49.50, the ticketed price was $198 and 
the coded prices $149 and $98. De Gorter 
did not know what it sold for. So these 
sales were not "below" or "at cost," or 
sold "regardless of cost," as the adver­
tisements claimed. 

The deceptive character of these adver­
tisements is also illustrated by the fact 
that when an advertisement stated, for 
instance, that a garment worth up to $295 
was now priced at $150, the ticket price 
on the 'supposedly advertised garment 
was not changed to conform to the adver­
tisement. The customer could not, there­
fore, identify the advertised product. As 
De Gorter testified, he might be shown a 
fur that had a mark of $298 on the ticket 

and be told he could buy it for $149. 
One of the advertisements stated: 
"Complete stock now on sale, half price, • 

present unchanged price tags 
remain on garments, 

you may deduct one-half." 
In the interrogation as to it before the 
Hearing Officer, De Gorter was asked: 

"Were you selling all of your mer­
chandise at that time at one-half of 
your plainly-ticketed price?" 

His answer was: 
"No sir, it was indicated exactly in 

numbers how many and what was 
sold. It says here 25 beautiful coats 
and jackets and the type of fur, it 
says here hoW many stoles, capes, 
and the different types, 150 stoles 
and so on, the different types." 

[13] Here again, we have insidious 
and insinuative language, co~veying a 
false impression, and the attempt to 
evade its probable and, we may assume, 
intended effect. For the reader of the 
advertisement would receive the impres­
sion that the "entire" stock of the estab­
lishment was being liquidated. He would 
consider the enumeration of items as par­
ticularizing some of the "bargains" that 
could be picked up. De Gorter tried to 
defend his method as a practice which ob­
tains locally in the trade and which was 
forced on him by various month-end and 
other methods of sales resorted to by 
other furriers. But no such rationaliza­
tion can justify the practice. Nor is a 
Commission charged with preventing un­
fair and deceptive practices in commerce 
required to tolerate them because they 
may be accepted in a definite locality. 

Indeed, it is against this type of decep­
tion that the Federal Trade Commission 
Act and the special Fur Products Label­
ing Statute and the regulations under 
it were directed. 

[14] In this field of the law, it is not 
necessary that the advertising be, in fact, 
misleading. If it has a tendency to mis­
lead, it is within the power of the Com­
mission to interdict. A case which arose 
under the 1950 amendment to Section 15 



283 DE GORTER v. FEDERAL TRADE COMMISSION 
Cite as 244 F.2d 270 

of the Federal Trade Commission Act,37 

can readily be applied to the situation be­
.fore us, especially in view of the fact that 
the Commission here found violation of 
that Act also. A section of the latter 
Act makes it unlawful to disseminate or 
to cause to be disseminated 

"any false advertisement-* * * 
for the purpose of inducing, or which 
is likely to induce, directly or indi­
rectly, the purchase of food, drugs, 
devices, or cosmetics; "ss 
A seller of a product called '"Reddi­

Spred" which, under the statute, is a 
margarine,59 issued advertisements which 
without actually claiming that the prod­
uct was butter, so interwove the word 
'

4butter," in bold face, with the phrasing 
of the advertisement, that it clearly gave 
the impression that a butter product was 
involved. In sustaining the action of the 
Commission which declared the advertis­
ing to be false and deceptive under the 
statute, the Court of Appeals for the 
Third Circuit used this language : · 

"The issue before us is not wheth­
er the advertisements of Reddi-Spred 
have the tendency or capacity to de­
ceive the purchasing public into be­
lieving that it is in reality a dairy 
product or something sold under a 
trade name which is actually dif­
ferent from oleomargarine. Nor 
does the Commission contend there is 
no butter in Reddi-Spred. It does 

57. 15 U.S.C.A. § 55(a) (2), 

58. 15 U.S.C.A. § 52(a) (1). 

s9. 15 u.s.c.A. § 55Cf). 

60. Reddi-Spred Corp. v. Federal Trade:
I 

Commission, 3 Cir., 1956, 229 F.2d 557,: 
559. Indeed, as stated very recently byj 
the Court of Appeals for the Second Cir-i 
cu.it, the Commission mav draw on. it1' 
own e.tperience : · I 

"The Commission, which is deemed toi 
have expert experience in dealing with1 
these matters,·Federal Trade Commissionj 
v. R. F. Keppel & Bro., Inc., 1934, 2911 
U.S. 304, 314, 54 S.Ct 423, 78 L.Ed. 814, I 
is entitled to draw upon its experience 
in order to determine, in the absence of 
consumer testimony, the natural and 
probable result _of the use of advertising 
expressions." E. F. Drew & Co. v. Fed­
eral Trade Commission, 2 Cir., 1956, 235 

F .2d 735, 741. 

justifiably decide that the shrewd 
featuring of the word butter in the 
advertisements coupled with skill­
fully worded statements which infer 
that because of its butter content 
Reddi-Spred is substantially differ­
ent from margarine suggests that 
Reddi-Spred is a dairy product and 
so violates the letter and spirit of the 
statute. With the advertisements 
before us it is impossible to say that 
the Commission's finding is arbitrary 
or clearly wrong." 60 

The special statute before us aims to 
protect interstate commerce from false 
advertising relating to fur products and 
furs. The advertisements under consid­
eration here were alluredly false. For 
they conveyed the false impression that 
the purchaser was benefiting from reduc­
tions in prices. 

As already appears, the sales were 
neither at a reduction from (a) a price 
at which the fur product or a similar 
product sold before, nor were they at (b) 
half price o.r ( c) below cost. 

In viewing the cease and desist order 
of this and other regulatory agencies, 
the decisions teach that the test of the 
proper scope of an order is 

"whether the Board might have ·rea­
sonably concluded from the evidence 
that such an Order· was neces­
sary." 81 

In dealing with matters of this char- • 
acter, the Courts reject the rule of cavea, 
emptor and insist that the fact that the 
careful reader of the advertisement might 
detect their true nature presents no 
obstacle in enforcing orders of the Com• 
mission .directed at false and deceptive 
practices: Federal Trade Commission v. 
Standard Education Society, 1937, 302 
U.S. 112, 116, 58 S.Ct. 113, 82 L.Ed. 141; 
and see, Book-of-the-Month Club, Inc., v. 
Federal Trade Commission, 2 Cir,, 1953, 
202 F .2d 486. 

61. May Dept. Stores Co. v. National Labor 
Relations Board, 1945, 326 U.S. 376, 390, 
66 S.Ct 203, 211, 90 L.Ed. 145; and 
see, Federal Trade Commission v. Na~ 
tional Lead Co., 1956, 352 U.S. 419, 77 
S.Ct 502, 1 L.Ed.2d. 438. 
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[15] We are of the view that the 
Commission reached such reasonable con­
clusion in issuing the Order to Cease and 
Desist before us. 

It follows that the Order should be and 
is hereby affirmed. 

o i',m,-,,"',.:::.,,,-.,=,.ruo"' 
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Robert E. JOHNSON, Plaintiff, 
Appellant, 

v. 
LONG CORPORATION OF PUERTO 

RICO, Trading as Long Construction 
Company ot Puerto Rico, Defendant.. 
Appellee, 

No. 5076, 

United States Court of Appeals 
First Circuit. 

Heard Feb. 5, 1957. 

Decided May 8, 1957. 

Action by former employee against 
former employer for alleged breach of 
employment contract. The United States 
District Court for the District of Puerto 
Rico, Clemente Ruiz-Nazario, J., entered 
judgment for former employer, and for­
mer employee appealed. The Court of 
Appeals, Kalodner, Circuit Judge, held 
that evidence sustained finding that con­
duct by former employee was detrimental 
to the good and welfare of former em­
ployer's business, within meaning of 
provision of contract of employment 
providing for discharge of former em­
ployee for any act or omission deemed by 
president of employer to be detrimental 
to the good and welfare of its business. 

Judgment affirmed. 

L Master and Servant €=>40(3) 
In action for breach of employment 

contract, evidence sustained finding that 
conduct by former employee was detri­
mental to the good and welfare of former 
employer's business, within meaning of 
provision of contract .of employment pro­
viding for discharge of former employee 
for any act or omission deemed by presi­
dent of employer to be detrimental to the 
good and welfare of its business. 

2. Master and Servant <!=>30(7) 
Where a written contract of employ­

ment merely constituted a reduction to 
writing of a previous oral contract of 
employment, such contract would not 
be deemed a "washout" of prior miscon­
duct of employee, or preclude employer's 
discharge under written contract, for 
such misbehavior occurring prior to 
execution of written contract. 

Guillermo Cintron Ayuso, San Juan, 
P. R., with whom Ralph P. Rich, Coving­
ton, Ky., was on the brief, for appellant. 

William G. Grant, Atlanta, Ga., with 
whom Benicio Sanchez Costan6, San 
Juan, P. R., was on the brief, for appel­
lee. 

Before MAGRUDER, Chief Judge, 
and WOODBURY and KALODNER, Cir­
cuit Judges. 

KALODNER, Circuit Judge. 
Wassufficient evidence adduced at the 

trial to sustain the findings of fact and 
conclusions of law of the District Court? 

That is the question presented on this 
appeal from the judgment of the District 
Court of Puerto Rico in favor of Long 
Corporation of Puerto Rico, trading as 
Long Construction Company of Puerto 
Rico ("Long") in an action against it by 
its former employee Robert E. Johnson 
for alleged breach of an employment con­
tract. 

The facts as found by the District 
Court may be summarized as follows: 




